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Archer  v.  Pritchard,  3  Dowl.  &R.,  596...    3  Hill,   63 

Ards  v.  Watkins,  Cro.  Eliz.  637,  651 2  Hill,  277 

Armstrong  v.  Gilchrist,  2  Johns.  Cas.  424    3  Hill,  556 

Armstrong  v.  Toler,  11  Wheat.  258 4  Hill,  434 

Arnold  v.  Camp,  12  Johns.  409 1  Hill,  517 


Arnolds.  Jefferson,  1  Ld.  Raym.  275;  2 

Salk.654 2  Hill,55t 

Arnold  v.  Sandford,  14  Johns.  417,  424 1  Hill,  6601 

Arnold  v.  Sandford,  15  Johns.  534 2  Hill.  396 

Arnold  v.  Steeves,  10  Wend.  514 2  Hill,  92 

Arnold  v.  U.  S.,  9  Cranch,  104 2  Hill,  35ft 

Ash  v.  Savage,  5  N.  H.,  545,  547. 4  Hill,  310 

Ashby  v.  White,  2  Ld.  Raym.,  948 1  Hill,  487 

Ashley  v.  Harrison,  1  Esp.  48 2  Hill,  314 

Aspinall  v.  Wake,  10  Bing.  51 4  Hill,  506 

Atkin  v.  Barwick,  1  Str.  165 1  Hill,  308 

Atkins  v.  Hill,  Cowp.  284 1  Hill,  85- 

Atkins  v.  Kinnan,  20  Wend.  241... 

1  Hill,  142;  3  Hill,  41;  4  Hill,  86,  9& 

Atkinson  v.  Bell,  2  Man.  &  R.,  292;  8  Barn. 

&C..277 3  Hill,  144 

Atkinson  v.  Leonard,  3  Bro.  Ch.  218 3  Hill,  395- 

Atlantic  Ins.  Co.  v.  Storrow,  5  Paige,  285, 

292,293 1  Hill,  31 

Atty  v.  Parish,  4  Bos.  &  P.  104 2  Hill,  234,  235,  237 

Atty-Gen.  v.  Downing,  Amb.  571 1  Hill,  594 

Atty-Gen.  v.  Life  &  F.  Ins.  Co.,  9  Paige, 

470 4  Hill,  445- 

Atty-Gen.  v.  Locke,  3  Atk.  166 3  Hill,  615 

Attwood  v.  Munnings,  1  Man.  &  R.,  66 ;  7 

Barn.  &  C.,  278 3  Hill,  271,  272,  276 

Atwood  v.  Reliance  Trans.  Co.,  9  Watts, 

87 2  Hill,  625 

Audley  v.  Halsey,  Cro.  Car.  148 4  Hill,  162 

Auriol  v.  Thomas,  2  T.  R..  52  4  Hill,  220,  229 

Avery  v.  Slack,  17  Wend.  85-87  ;  19  Wend. 

50 3 Hill,  621;  4  Hill,  137, 13» 

Aveson  v.  Kinnaird,  6  East,  188;  192, 193.  1  Hill,  65 

Ay  let  v.  Gates,  Sty.  121-125 2  Hill,  334 

B 

Babcock  v.  Booth,  2  Hill,  181... 3  Hill,  519;  4  Hill,  434 

Bach  v.  Meats,  5  Maule  &  S.,  200 2  Hill,  450 

Bachurst  v.  Clinkard,  1  Show.  173 4  Hill,  162 

Backwell's  case,  1  Vern.  153,  n.  (1) 3  Hill,  615 

Badger  v.  Phinney,  15  Mass.  364 1  Hill,  313,  314 

Bagg  i).  Jefferson  C.  P..  10  Wend.  615....  4  Hill,  561 
Bailey  v.  Mayor  of  N.  Y.,  3  Hill,  531,  538  3  Hill,  618 

Baker  v.  Arnold,  1  Cai.  258,  267,  268 1  Hill,  43 

Baker  v.  Tales,  16  Mass.  147, 150 1  Hill,  314 

Baldwin  v.  Calkins,  10  Wend.  167 2  Hill,  28 

Baldwin  v.  Munn,  2  Wend.  399 2  Hill,  116,  488 

Ball  t>.  Dunsterville,  4  T.  R.,  313 4  Hill,  359,  367 

Balme  v.  Hutton,  1  Cromp.  &  M.,  262,  269, 

270 4  Hill,  580 

Banckerr.  Ash,  9  Johns.  250 1  Hill,  70 

Bank  of  Alexandria  v.  Swann,  9  Pet.  33.  2  Hill,  5!'5 
Bank  of  Augusta  v.  Earle,  13  Pet.  587.  -  - .  4  Hill,  448 
Bank  of  Buffalo  v.  Lowry,  22  Wend.  630.  4  Hill,  557 
Bank  of  Columbia  v.  Lawrence,  1  Pet., 

578.... 2  Hill,  590 

Bank  of  Genesee  v.  Field,  19  Wend.  643, 

644 3Hill,477;  4  Hill,  37 

Bank  of  Niagara  v.  Austin,  6  Wend.  548.  3  Hill,  449 
Bank  of  Orange  Co.  v.  Haight,  14  Wend. 

83 2  Hill,  135 

Bank  of  Oxford  v.  Haynes,  8  Pick.  423  (a)  2  Hill,  191 
Bank  of  Rochester  v.  Gould,  9  Wend.  279  2  Hill,  594 

Bank  of  Rochester  v.  Gray,  2  Hill,  227 3  Hill,  494 

Bank  of  Salina  v.  Babcock,  21  Wend.  499.  1  Hill,  515 
Bank  of  South  Carolina  v.  Humphreys, 

lMcCord,388 1  Hill,  570 

Bank  of  Troy  v.  Topping,  9  Wend.  273..  IHill,  85,  86 

Bank  of  U.  S.  v.  Carneal,  2  Pet.  543 2  Hill,  593 

Bank  of  U.  S.  v.  Danridge,  12  Wheat.  68.  4  Hill,  448 
Bank  of  U.  S.  v.  Davis,  2  Hill,  451 

3  Hill,  275;  4  Hill,  133 

Bank  of  U.  S.  v.  Waggener,  9  Pet.  378, 400, 

401 1  Hill,  232 

Bank  of  Utica  v.  Bender,  21  Wend.  643.. 

2  Hill,  592;  3  Hill,  521,  522 

Bank  of  Utica  v.  Ives,  17  Wend.  501 4  Hill,  106 
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Bank  of  Utlca  r.  Utica, 4  Paige,  899 4  Hill,  22 

tank  of  rtim  r.  Wager,  2COW.712.769.4  Hill,  25H,  470 
Bank  of  rtUti  r.  Wager.80ow.898.  .  4  II  I.  a*,  4,6 
Hank  of  Washington  r.  Triplet!,  1  Pet.  25  1 1  ,  ..U 


.  . 

Barker  r.  Mechanic-.  Ins. 


449 


Barker  V.  iiraham,  3'wils.  3«8,  376....  8  HULOLOO 

Barker  r.  People,  8Cow.688  ...  ..........    2  HI,  24, 

Barker  r.  Roberts.  8  Greenl.  101  ..........    3      i   ,  ,30 

Barker  n.  Salmon,  2  Met.  32  ..............    3      i    ,  ••>!! 

Barnard  r.  Darling,  11  Wend.  28  .......  r    *  H!   •  9°= 

Humes  v.  Crowe,  f  Ves.,  Jr.  486  ........  1  Hill,  a94  ;>  fc> 

Itanium  r.  Haruum.8Conn.469  ..........    2  Hill,  609 

Burough  i1.  White,  6  Dowl.  &  R.,  379;  4 

Barn.  &  C.,  325  .........................    3  Hi   ,583 

Barret  v.  Warren.  3  Hill,  348  ............       4  Hill,  277 

Barrett  r.  Pritchard,  2  Pick.  612.  2  Hill  327.  329 

Barren  v.  Mayor  of  Baltimore.  7  Pet.  243    4  Hill,  149 
BarrOW  Ex  pjirfc,  2  Hosts  252.  254,  255.          1  Hill.  238 
Harrow  r.  Paxton,  5  Johns.  258  ........  4  Hill,  289,  311 

Barrow  v.  West,  23  Pick.  270  .............    2  Hill,  657 

Bartholomew  r.  Meredith,  1  Vern.  276...    4  Hill,  497 
Bartlett  „.  Crozier,  17  Johns. 


Bnrtiett  v.  Vinor,  Carth.  251,  252  .........  4  Hill,  242 

Bartlett  r.  Williams,  1  Pick.  288,  295  ......  4  Hill,  310 

Burton  r.  Williams,  5  Barn.  &  Aid.  395...  2  Hill,    48 

Baskerville  r.  Brown,  2  Burr.  1229  .......  1  Hill,  220 

Basset  &  Pro  we's  case,  2  Leon.  166  .......  2     [111,660 

Bateman  t'.  Elman,  Cro.  Eliz.  866  ........  3  Hill.  286 

Bates  v.  Pilling,  6  Barn.  &  C.  38  ..........  3  Hill,  525 

Baxter,.  Hozfer,  «  .Bin*.  N.  .  C..  288.^ 

Baxter  v.  New  England  Ins.  Co.  6  Mass. 

277                                     ...............  4  Hill,  339 

Bay  v.  Coddington,  5  Johns.  Ch.  54  .......  4  Hill,  510 

Bayard  v.  Malcolm,  2  Johns.  101  .........  1  Hill,  661 

Bayard  v.  Shunk.  1  Watts  &  S.,92  ........  2  Hill,  607 

Bavlis  v.  Usher,  4  Moore  &  P.  790  ........  1  Hill,  488 

Bavliss  v.  Fisher,  7  Bing.  153  .............  1  Hill,  488 

Bayly  v.  Schofleld,  1  Maule  &  S.,  338,  350, 

353-355...  ................  4  Hill,653,657 

Beach  v.  Hotcbkiss.  2  Conn.  423,  429,  430.  3  Hill,   65 
Bay  nes  v.  Fay.  15  Ves..  120  .........  4  Hill,  220,  229,  241 

Beadleston  v.  Sprague,  6  Johns.  101  ......  1  Hill,  335 

Beals  v.  Guernsey,  8  Johns.  446,  452  ..    4  Hill,  290,  311 

Bealy  v.  Sampson,  2  Vent.  90  .............  3  Hill,  525 

Bean  v.  Farnam.  6  Pick.  269,  273,  274  ......  1  Hill,  496 

Bearce  v.  Barstow,  9  Mass.  45  ............  2  Hill,  524 

Beardslev  r.  Root,  11  Johns.  464  ..........  3  Hill.384 

Beaty  v-  Knowler,  4  Pet.  152.  ...2  Hill,  79:  4  Hill,    83 

Beauchamp  v.  Cash,  Dowl.  &  R.  N.  P. 

Cas.  3...                     ...................  2  Hill,  595 

Beaumont  v.  Crane,  14  Mass.  400  .........  1  Hill,  247 

Beck  v.  Sargent,  4  Taunt.  232  ............  1  Hill,  493 

Beckwithr.  Angell,  6Conn.321  ..........  2  Hill,  665 

Bcddoe  i>.  Wadsworth,  21  Wend.  120  .....  2  Hill.  Ill 

Bedford  v.  Shilling,  4  Serg.  &  R.,  401  ....  1  Hill,  334 

Beecker  v.  Beecker,  7  Johns.  99  ..........  3  Hill,  385 

Beecker  n.  Vrooman,  13  Johns.  302  ......  1  Hill,  486 

Beed  r.  Blandford.  2  Younge&  J.  284....  2  Hill,  292 

Beokman  St.,  Matter  of,  20  Johns.  269...  2  Hill.    19 
Bvekman  i'.  Bond,  19  Wend.  444  ......... 

...1  Hill,  443,  449,  455  ;  4  Hill,  299,  315.  316,  318 

Beekman  v.  Lansing,  3  Wend.  450  ........  2  Hill,  381 

Beekman  v.  Saratoga  &  8.  R.  R.  Co.  3 

Paige,  45,  73  ........................  4  Hill,  151,  152 

Beekman  v.  Traver,  20  Wend.  67  .........  3  Hill,  497 

Boete  v.  Bidgood.  1  Man.  &  R.,  143;  7  Barn. 

&C.453  ...............................  4Hill,228 

Belden  v.  Carter,  4  Day,  66,  79  ............  2  Hill.  643 

Belden  v.  Devoc,  12  Wend.  223  ...........  3  Hill,  463 

Belden  v.  Seymour.  8  Conn.  304  ..........  4  Hill,  647 

Bell  v.  Chaplain,  Hardr.  321  ..............  1  Hill,  2(0 

Bell  D.  Morrison.  1  Pet.  351.  367.  374  ......  1  Hill,  575 

Bell  v.  Wardell,  Willes,  202  ...............  1  Hill,    MI 

Bellinger  r.  People,  8  Wend.  599  .........  3  Hill,  306 

Bonnet  r.  Filkins,  1  Saund.  23.  n.  (5)  ......  1  Hill,   81 

Bennett  r.  Ingersoll,  24  Wend.  113  .......  2  Hill.  IM'.I 

Berkeley  r.  Hardy,  5  Barn.  &  C.  355  ......  4  Hill.  3.V.I 

Ilcrthelonr.  Belts,  4  Hill.  577  ............  4  Hill,  5M3 

Bethel  r.  Stanhope.  Cro.  Eliz,  810  ......  2  Hill,  184,  185 

Betts  v.  Mitchell,  10  Mod.  316  ......  4  Hill,  503,  505,  506 

Betts  v.  Ferine.  14  Wend.  219  .............  1  Hill,  118 

Betts  v.  Union  Bank  of  Maryland,  1  Hair. 

&G.175  .....................                .  4HJ11.487 

Bevan  r.  Waters,  1  Moody  &  M.  235  :  3 

Carr.  &  P.  520  ................  1  Hill,  35;  3  Hill,  492 

Beveridge  r.  Minter,  1  Carr.  &  P.  364  ... 

......................  1  Hill,  65;  2  Hill,  188 

Bholen  ».  Cleveland,  5  Mason,  174,  176...  8  Hill,  232 
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Bigelow  r.  Stearns,  19  Johns.,  80 1  Hill,  139 

Bigelow  r.  Willson,  1  Pick.  486 2  Hill.  366 

Bill  i.  Porter. 9 Conn. 28 1  11111,867 

Biivli  r.  Liverpool,  9  Barn.  &  C.  392 3  Hill,  130 

Mini  r.  Gunston,  2  Chit.  469.  481 4  Hill.  574 

Bird  v.  Randall, 3 Burr.  1863....  2  Hill.  480 

BirdBiill  r.  Phillips.  17  Wend.  4H4,  l«;7,  I.;1.'    :.'  Hill.    27 

Biscop  r.  White,  Cro.  Eliz.  759 1  Hill,  338 

Bishop  v.  Doty,  1  Vt.  37 1  Hill.  244 

Bishop  v.  Eagle,  11  Mod.  186 8  Hill,  61,  67.  69 

Bishop  r.  Montague,  Cro.  Eliz.  824  :  Cro. 

Jac.  60 8  Hill,  283.284,  288 

Bishops,  Case  of  the,  12  Co.  7 4  Hill,  111 

Bisscl  v.  Drake,  19  Johns.  66 2  Hill,  551 

Bissell  P.  Briggs,  9  Mass.  469 4  Hill,  tail 

Blssell  r.  Hopkins,  3  Cow.  166, 188 4  Hill,  21*.  312 

Bissell  i).  Payn.  20  Johns.  3 411111,174 

Bteo  v.  Fletcher,  Doug.  13,  n.  (4),  284 

3  Hill,  503;  4  Hill,  338,  343 

Blackburn  v.  Thompson,  3  Camp.  66,  67  ; 

15East,  81,  90...  1  Hill.  408 

Blackstone  Bank  v.  Hill,  10  Pick.  129,  131    2  Hill,  129 
Blackwcll  v.  Ashton,  Aleyn.21 ;  Sty.  50.. 

1  Hill,  478,  479 

Blanchard  v.  Myers,  9  Johns.  68 3  Hill.  241.  242 

Bleecker  v.  Ballou,  3  Wend.  263 4  Hill.    88 

Blight  11.  Rochester,  7  Wheat.  535 3  Hill,  82,  85 

Bloodgood  r.  Mohawk  &  Hudson  R.  R. 

Co.,  18  Wend.  19, 

2  Hill,  631;  3  Hill, 569;  4  Hill,  148.  152 

Bloodgood  v.  Overseers  of  Jamaica,  12 

Johns.285 3  Hill,327 

Bloom  r.  Burdick.  1  Hill.  141 2  Hill.  627 

Blore  v.  Sutton,  3  Mer.  237 1  Hill,  506 

Blount  v.  Blount.  3  Atk.  637 4  Hill,  173 

Blunt  v.  Greenwood,  1  Cow.  15 3  Hill,  242 

Boddington  v.  Schlencker,  1  Nev.  &  M. 

540;  4  Barn.  &  Adol.  752 2  Hill,  431 

Bogert  v.  Mayor  of  N.  Y.,  7  Cow.  158  ....    2  Hill.   25 

Bosrget  v.  Frier.  11  East,  302 2  Hill.  262 

Bolander  v.  Stevens,  23  Wend.  103 1  Hill,  465 

Bolt  v.  Rogers,  3  Paige,  157 4  Hill,  433 

Bolton  v.  Crowther,  4  Dowl.  &  R.,  195, 197, 

..  1  Hill,  547;  3  Hill,  538 

Bond  v.  Appleton,  8  Mass.  472 2  Hill,  270 

Bond  v.  Nutt,  2  Cowp.  601,  607 3  Hill,  126 

Bool  v.  Mix,  17  Wend.  119, 128, 129 

1  Hill,  125;  2  Hill,  241 

Booth  v.  Booth,  1  Salk.  322 ;  6  Mod.  288..    4  Hill,  268 

Booth  r.  Hodgson,  6  T.  R..  410 4  Hill,  434 

Booth  D.  Smith,  5  Wend.  107 4  Hill,  590 

Borden  t>.  Fitch.  15  Johns.  121 1  Hill,  13«.t 

Borthwick  v.  Carruthers,  1  T.  R.  648 4  Hill,  2Oi 

Bosanquet  v.  Anderson.  6  Esp.  43 2  Hill.  123 

Bosanquet  v.  Dudman,  1  Stark.  2,  3 4  H  ill,  239 

Boston  Water  Power  Co.  v.  Boston  &  W. 

R.  R.  Co..  23  Pick.  394.  395 .t. .    4  Hill,  151 

Bosworth  v.  Perhamus.  20  Wend.  611 4  Hill,  569 

Bovill  v.  Hammond,  6  Barn.  &  C.  149 ....    3  Hill.   64 

Bowen  v.  Bell,  20  Johns.  338 4  Hill,  487 

Bowen  v.  Hope  Ins.  Co.,  20  Pick.  275  ..3  Hill,  125, 127 
Bowerbank  v.  Morris,  Wall.  C.  C.,  119, 

130-133 2Hill.98,99.  101 

Bowles  r.  Stewart,  1  Sch.  &  L.  222 3  Hill,  268 

Bowman  v.  Bailey,  10  Vt.  170, 172 1  Hill.  239,  240 

Bowman  r.  Ely,  2  Wend.  250 1  Hill.  183 

Bo wne  v.  Potter,  17  Wend.  164 2  Hill,  307,  308 

Bowry  r.  Bennet,  1  Camp.  348 2  Hill,  562 

Boydell  v.  Drummond,  11  East,  142 3  Hill,  130 

Bracegirdle  v.  Heald,  1  Barn.  &  Aid.  722.    3  Hill,  130 
Braddee  v.  Brownfleld.  9  Watts  (Pa.),  124    3  Hill,  322 

Braddick  v.  Thompson,  8  East.  344 1  Hill,  495 

Bradish  r.  Schenck,  8  Johns.  151 1  Hill,  244 

Bradstreet  v.  Clarke,  12  Wend.  663,  664  ..    3  Hill.  365 

Bradt  r.  Towsley,  13  Wend.  253 2  Hill,  313 

Bragner  v.  Langmead,  7  T.  R.,  20 1  Hill,  660 

Bramanr.  Hess.  13  Johns.  52 4  Hill.  482 

Brandt  r.  Klein.  17  Johns.  335,  338 1  Hill.  35,    43 

Brandt  v.  Peacock.  1  Barn.  &  C.,  649 4  Hill,  167 

Brant  v.  Fowler,  7  Cow,  562 .1  Hill,  208,  211 

Mnuit  r.  Gelston.  2Johns.  Cas.  384 3  Hill.  166 

Brantinglmra  v.  Fay,  1  Johns.  Cas.  225  ..    3  Hill,  l*i 

Brard  v.  Ackerman,  5  Esp.  119 1  Hill,   ar> 

Bray  r.  Hadwen,  5  Maule  &  S.  68,  70  .....    1  Hill,  26»> 

Bridge  r.  Johnson,  5  Wend.  342 4  Hill,  197 

Bridge  r.  Wain,  1  Stark.  504 4  Hill,  62ii 

Bridgewater  v.  Brookfleld, 3  Cow..  299.  a    1  Hill.  1 15 
Briggs  v.  Aynsworth.  2  Moody  &  Rob.  168    4  Hill,  204 

Briurgs  r.  Dorr,  19  Johns.  95 1  Hill,  554 

Brillv.  Lord.  14  Johns.  341  ..  3  Hill,  328 

Brinckerhoff  v.  Wemple,  1  Wend.  470  ...    2  Hill.  347 

Brind  v.  Dale,  8  Carr.  &  P.  207 1  Hill.  272 

Bristol  i\  Hurt,  7  Johns.  254,257. 4  Hill,   1« 

Bristol  r.  Dann,  12  Wend.  142 1  Hill,  613 

Bristol  r.  Wilsmore.  1  Barn.  &  C.  614.... 

...IHill,  305,  308,  308,  313 
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Brittain  v.  Kinnaird,  1  Brod. &  B.  432....  3  Hill,  460 
Britton  v.  Cole,  Carth.  441,  443  :  1  Salk. 

408:  1  Ld.  Raym.  305,  399 3  Hill,  525 

Brockway  v.  Copp,  2  Paige,  578 3  Hill,  453 

Bronson  v.  Earl,  17  Johns.,  63 3  Hill,  327 

Brooke  r.  Middleton,  1  Camp.  445 4  Hill,  229 

Brooker  v.  Coffin,  5  Johns.  188 3  Hill,  22 

Brooks  v.  Ball,  18  Johns.,  337 2  Hill.  503 

Brooks  v.  Powers.  15  Mass.  244 4  Hill,  310 

Brooks  v.  State,  2  Yerg.  (Tenn.)  482 2  Hill,  561 

Brooks  v.  Stuart,  9  Adol.  &  E.  854 1  Hill,  188 

Broome  v.  Wooton,  Yel.67 « 3  Hill,  580 

Broug-hton  v.  Manchester  W.  W.  Co.,  3 

Barn.  &  Aid.  110 2  Hill.  501;  4  Hill,  444 

Browing  v.  Wheeler,  24  Wend.  258,  259  ..  2  Hill,  272 

Brown  v.  Artcher,  1  Hill,  266 3  Hill,  551 

Brown  v.  Cady,  19  Wend.  477 2  Hill,  519 

Brown  v.  Fay,  6  Wend.  392  -...2  Hill,  450 ;  4  Hill,  605 

Brown  v.  Feeter,  7  Wend.  301 3  Hill,  525 

Brown  v.  Lambert.  16  Johns.  148 3  Hill,  445 

Brown  v.  Lerow,  2  Cow.  525 2  Hill,  393 

Brown  v.  Mott,  7  Johns.  361 4  Hill,  482 

Brown  v.  Payson.  6  N.  H.  443 1  Hill,  43 

Brown  v.  Thornton,  6  Barn.  &  Adol.  185.  2  Hill.  230 
Brown  v.  Van  Duzen,  11  Johns.  472. ...2  Hill,  601, 602 

Brown  v.  Wootton,  Cro.  Jac.  73 3  Hill,  580 

Browne  v.  Wotton,  Moore,  762 3  Hill,  580 

Brownell  v.  Brownell,  3  Mason,  486,  494  .  1  Hill.  593 

Browning  v.  Morris,  Cowp.  792 4  Hill,  252 

Bruce  v.  Bruce,  5  Taunt.  495,n 1  Hill.  293 

Bruce  v.  Wait,  3  Mees.  &  W.  15 2  Hill,  150 

Bruent).  Roe,  1  Sid.  264 3  Hill,  359 

Bryan  v.  Lewis,  1  Ryan  &  M.  386.. 4  Hill,  641 

Bryans  v.  Nix,  4  Mees.  &  W.  791 2  Hill,  152 

Bryant  v.  Christie,  1  Stark.  329 4  Hill,  244 

Bryant  v.  Ocean  Ins.  Co., 22  Pick.  200....  4  Hill,  339 

Buckenham  v.  Francis,  11  Moore,  40 1  Hill,  338 

Buffalo  v.  Scranton,  20  Wend.  676 3  Hill,  477 

Buttington  v.  Gerrish,  15  Mass.  156,  157, 

158 1  Hill,  308,  313,  314 

Buffum  v.  Merry,  3  Mason,  478 3  Hill,  31 

Bukup  i).  Valentine,  19  Wend.  554 3  Hill,  550 

Bulkleyv.  Derby  Fishing  Co.,  2  Conn.  252  4  Hill,  446 

Bull  v.  Follett,  5  Cow.  170 2  Hill,  597 

Bullard  v.  Briggs,  7  Pick.  533 4  Hill,  647 

Bulling  v.  Rogers,  Barnes,  278 1  Hill,  660 

Bullisu.  Giddens,  8  Johns.  82.. 2  Hill,  234 

Bullock  v.  Boyd,  Hoff.  Ch.  298 4  Hill,  248 

Bullock  v.  Koon,  9  Cow.  30 .- 3  Hill,  575 

Bunting  v.  Brown,  13  Johns.  425. 1  Hill,  374 

Burdet  v.  Thrule,  2  Lev.  126 3  Hill,  61 

Burk  v.  Campbell,  15  Johns.  456 3  Hill,  554 

Burlingame  v.  Burlinarame,  7  Cow.  92...  2  Hill,  486 

Burnley  v.  Lambert,  1  Wash.  (Va.)  308...  3  Hill, 284 

Burnsv.  Kempshall,  24  Wend.  360 3  Hill,  566 

Burrall  v.  Acker,  23  Wend.  606 3  Hill,  226 

Burrell  v.  Jones 4  Hill,  368 

Burrough  v.  Moss,  10  Barn.  &  C.  558 4  Hill,  198 

Burrows  v.  Jemino,  2  Str.  733 2  Hill,  480 

Burt  v.  Mapes,  1  Hill,  649,  651 4  Hill,  268,  583 

Burtv.  Sternburgh,4€ow.  559 2  Hill,  480 

Burton  v.  Stewart,  3  Wend.  236 3  Hill,  177 

Burtus  v.  McCarty,  13  Johns.  424 

lHill,605;  3  Hill,  560 

Bush  v.  Brainard,  1  Cow.  79 3  Hill,  41 

Bush  v.  Steinman,  1  Bos.  &  P.,  404,  409. ..  2  Hill,  565 
Butcher  v.  Porter,  Carth.  243 :  1  Salk.  94; 

1  Show.  400 IHill,  353,  354 

Butcher  v.  Tysen,  4  Hunt.  Merch.  Mate. 

456 3  Hill,  274 

Butcher  v.  Tysen,  U.  8.  C.  C 3  Hill,  266 

Butler  v.  Dunscomb, -...  3  Hill,  367 

Butler  v.  Maynard,  11  Wend.  548 4  Hill,  162 

Butler  v.  Mayor  of  N.  Y..  1  Hill,  489,  496.  2  Hill,  627 

Butler  v.  Phelps,  17  Wend.  647 4  Hill,  118 

Butler  v.  Potter.  17  Johns.  145 1  Hill,  346 

Butler  v.  Van  Wyck,  1  Hill,  438,  455,  468. 

4  Hill,  274,  275,  287,  293,  294,  303,  312,  316,  321 

Butler  v.  Wright,  2  Wend.  369 2  Hill,  538 

Button  v.  Downham,  Cro.  Eliz.  643 2  Hill,  656 

Butts  v.  Swartwood.  2  Cow.  431 4  Hill,  312 

Byers  v.  Van  Deusen,  5  Wend.  268 2  Hill,  76 

Byrne  v.  Kemijeck,  Batty,  269 4  Hill,  474 


Cabell  v.  Vaughan,  1  Saund.  291,  a,  b,  n. 

(2)  (4),  1  Vent.  34 1  Hill,  477 

Cadogan  v.  Kennett,  Cowp.  432,  434. 4  Hill,  307 

Cahill  v.  Bigelow,  18  Pick.  369 2  Hill,  657 

Cain  v.  Ingham,  7  Cow-.  478,  479,&  n 1  Hill,  654 

Callender  u.  Marsh,  1  Pick.  418 2  Hill.  469 

Calvert  v.  Flower,  7  Carr.  &  P.386 4  Hill,  519 

Calvin's  case,  7  Co.  11,  12 1  Hill,  415.  435 

Cameron  v.  Reynolds.  1  Cowp.  403,  407  ..  4  Hill,  186 
Camidge  v.  Allenby,  6  Barn.  &  C.  373;  9 

Dowl.  &R.  391 2  Hill,  607 

N.  Y.  R.,  15. 


Camp  v.  Camp,  2  Hill,  628 4  Hill,  297 

Campbell  v.  Butler,  14  Johns.  349 

IHill,  93;  3  Hill,  235 

Campbell  v.  Fleming,  1  Adol.  &  E.  40 2  Hill,  294 

Campbells.  Hall,  Cowp.  208.. 1  Hill,  406 

Campbell  v.  Lewis,  3  Barn.  &  Aid.  392 4  Hill,  347 

Campbell  v.  Mullett,  2  Swanst.  551,  571, 

576-579 4  Hill,  640,  641 

Campbell  r>.  Shields,  6  Leigh.  (Va.)  517, 

519-522 4  Hill,  220,  224,  241 

Canal  Appraisers  v.  People,  17  Wend.  590 

596,599 4  Hill,  372,  381,  382 

Canal  Bank  v.  Bank  of  Albany,  1  Hill,  287    1  Hill,  296 

Canal  St.,  Matter  of,  11  Wend.  154 2  Hill,    19 

Cansten  v.  Burke,  2  Harr.  &  G.  295 3  Hill,  190 

Canton  v.  Bentley,  11  Mass.  441 IHill,   66 

Cape  Fear  Bank  v.  Stinemetz,  1  Hill  (S. 

C.)  45 2  Hill,  231 

Cardiff e  Bridge  case,  1  Salk.  146 2  Hill,   24 

Cargey  v.  Aitcheson,  2  Barn.  &  C.,  170 ;  3 

Dowl.  &  R.,  433 1  Hill,  494,  496 

Carletou  v.  Leighton,  3  Mer.  667,  671  ...4  Hill,  639, 642 

Carlisle  v.  Trears,  2  Cowp.  671 3  Hill,  566 

Carlton  St.,  Matter  of,  20  Wend.  685 2  Hill,   30 

Carmack  v.  Commonwealth,5  Binn.  (Pa.) 

184..., 4  Hill,  573,  574 

Carpenter  v.  Thornton,  3  Barn.  &  Aid.  52  3  Hill,  559 
Carstairs  u.  Rolleston,  5  Taunt.,  551.  ...  1  Hill,  507 
Carstairs  v.  Stein,  4  Maule  &  S.  192,  220, 

231 4  Hill,229 

Carter  v.  Andrews,  16  Pick.  1,  9  ....... .3  Hill,  141,  574 

Carter  v.  Carter,  2  Moore  &  P.  732 4  Hill,  349 

Carter  v.  Connell,  1  Whart.  392, 397 1  Hill,  535 

Carter  v.  People,  2  Hill,  317 3  Hill,  314 

Carters.  Simpson,  7  Johns.  535 2  Hill,  567 

Gary  v.  Hotaling,  1  Hill,  311,  313,  315, 318. 

3  Hill,  350,  354,  a56 

Carver  v.  Jackson,  4  Pet.  83,  84 2  Hill,  337 

Carver  u.  Pierce,  Sty.  66...... 2  Hill,  144 

Car verr.  Tracy,  3  Johns.  427-... 2  Hill.  442 

Case  v.  Shepherd,  1  Johns.  Cas.  245 4  Hill,  556 

Caswell  v.  Coare,  1  Taunt.  566 4  Hill,  629,  030 

Caswell  v.  Districh,  15  Wend.  379  .. 

1  Hill,  244,  246,  247,  248 

Catherwood  v.  Ghabaud,  1  Barn.  &  C.  150    4  Hill,  505 

Caton  v.  Rumsey,  13  Wend.  387 3  Hill,   19 

Caune  v.  Sagory,  4  Mart.  (La.)  81 2  Hill,  231 

Chamberlain  v.  Gorham,  20  Johns.  746 .. 

3  Hill,  260,  261 

Champion  v.  Bostwick,  18  Wend.  175 

-.- IHill,  527;  3  Hill,  164 

Champlin  v.  Butler.  18  Johns.  169. 

2  Hill,  604;  4  Hill,  178 

Chancey's  case,  1  P.  Wms.  409 2  Hill,  580 

Chapman  v.  Allen,  Cro.  Car.  271 3  Hill,  491 

Chapman  v.  Black,  2  Barn.  &  Aid.  588....    4  Hill,  476 

Chapman  v.  Emery,  Cowp.  278 4  Hill,  163 

Chapman  v.  Searle,  3  Pick.  38 3  Hill,  223 

Chappel  v.  Vaughan,  1  Sid.  420 1  Hill,  477 

Chandler  v.  Thurston,  10  Pick.  205 1  Hill,  244 

Charles  River  Bridge  v.  Warren  Bridge, 

ltPet.420. 1  Hill,329 

Chase  v.  Edwards,  2  Wend.  283 

---. 2  Hill,  414;  3  Hill,  447 

Chedworth  v.  Edwards,  8  Ves.  46 2  Hill.  177 

Chester  v.  Willan,  2  Saund.  96,  97,  b,  n.  (2)    2  Hill,  278 

Chesterman  v.  Lamb,  2  Adol.  &  E.  129 2  Hill,  291 

Chesterton  v.  Middlehurst,  1  Burr.  643  ..  1  Hill,  605 
Chestnut  Hill  &  S.  H.  T.  Co.  v.  Rutter,  4 

Serg.&  R.  6 3  Hill,  194 

Child  u.  Coffin,  17  Mass.  64 2  Hill,  271 

Chrysler  v.  James,  1  Hill,  214 1  Hill,  369 

Churchill  v.  Crease,  5  Bing.  177  ;  2  Moore 

&  P.  415 1  Hill,  333,  334 

Churchman  v.Tuntal,  Hardr.  162 '  3  Hill,  617 

Clancy  v.  Piggott,  2  Adol.  &  E.  473 3  Hill,  592 

Clare  v.  Maynard,  6  Adol.  &  E.  519;  7  Carr. 

&  P.  741. 2  Hill,  291;  4  Hill,  627,  628 

Clark  v.  Brown.  18  Wend.  213,  220,  221..  3  Hill,  40,  41 
Clark  v.  Corp.  of  Washington,  12  Wheat. 

40 3  Hill,540 

Clark  v.  Fairchild.  22  Wend.  582 

2  Hill,  604;  3  Hill.  384 

Clark  v.  Hougham,  2  Barn.  &  C.  149 4  Hill,  506 

Clark  t\  Phelps.  4  Cow.  190 3  Hill,  460, 608 

Clark  v.  People,  26  Wend.  599 4  Hill,  388 

Clark  v.  Yale,  12  Wend.  470 2  Hill,  479 

Clarke  v.  Courtney,  5  Pet.  319,  347 1  Hill,  114 

Clason  v.  Gould,  2  Cai.  47 3  Hill,  456 

Clay  v.  Caperton,  1  Monroe,  10, 11 3  Hill,  525 

Clay  v.  Oakley,  6  Mart.  (La.)  137 2  Hill,  590 

Clay  v.  Williams,  2  Munf.  (Va.)  105 1  Hill,   36 

Close  v.  Stuart,  8  Wend.  95 3  Hill,  328 

Clowes  v.  Hawley,  12  Johns.  484 2  Hill.  551 

Clymer  v.  Littler,  1  W.  Bl..  345 2  Hill,  611 

Coatesv.  Cheever,  1  Cow.  460 2  Hill,  548 
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Coatet  ».  N.  Y.,7  Cow.  686.  604  ............    8  Hill. 

Ooburn  r.  Ellenwood.  4  N.  H.  103  ........    4  HH1, 

Coburnr.  Hopkins.  4  Wend.  577  .........    1  Hill, 

Ooburn  *.  Peering.  8  N.  H.  416,  4*6,4*^ 

Cocke  r.  Jennor.  Hob.  88.  pi.  89  ..........    1  Hill, 

Oockerillr.  Armstrong.  Willes,  W  .......    1          . 

Cockey  r.  Forn-st,  8  Gill.  &  J.  483  .......    1  Hill. 

Cockraner.  Fisher.  1  Cromp.  M.  &  R.  809- 

...............  3  H  111.  lao, 

Cocki-i,:  M^r^an.9  Barn.  *  C.  9(8....  ^  ^ 

Cocks  t>.  Nash.  9  "fling.  841  ................    1  gilJ. 

Codcllngton  v.  Bay,  20  Johns.  637  ........    4  Hill, 

Cohens  p.  Virginia,  6  Wheat  397,^899, 

Coke  p.  Daraton.  1  Brownl.  &  G.  197  .....  1  Hill, 

Golden  r.  Eldn-d,  15  Johns.  220  ...........  3  Hill, 

Cole  r.  rottingham.  8  Carr.  It  P.  75  ......  1  Hill, 

Cole  r.  Davies,  1  Ld.  Raym.  724  ..........  2  Hill, 


163 


g  ^  ^ 

Cole  v.  White,  28  Wend.  511  ..............    4  Hill,  278 

Coleman  r.  Harecourt,  1  Lev.  140  ........    2  Hill,  316 

Coles  r.  Carter.  6  Cow.  691  ................    2  Hill.  481 

Coles  r.  Marquand.  2H111.  447  ..........  4  Hill.  115,  605 

Coles  r.  Trustees  of  Williamsburgb,  10 

Wend.659  ........  ...................    4  Hill,  100 

Collet  p.  Flinn.  5  Cow.  466  ..........  ......    1  Hill,  267 

Collins  v.  Ellis.  21  Wend.  402,  407  ......... 

..  1  Hill,  278  ;  3  Hill,  579  ;  4  Hill.  198 
Collins  t).  Evans,  6  Johns.  333  ............    4  Hill,  593 

Collinsr.  Forbes,  3  T.R.  316  .............    3  Hill,   30 

Collins  v.  Goldsmith.  1  Bulst.  205  ........    2  Hill.  282 

Collins  v.  Torry.  7  Johns.  278.  282  ........    2  Hill,  308 

Collins  P.  Young,  21  Wend.  400,  403  ......    3  Hill,  579 

Colt  v.  Eves,  12  Conn.  243,  253.  255  ........    3  Hill,   47 

Colt  v.  Lasnier,  9  Cow.  320  ................    4  Hill,  570 

Colton  v.  Dunham,  2  Paige,  287,  272,  273. 

......................................  4  Hill,  244,  250 

Columbia  Turnpike  Roadu.  Haywood.10 

Wend.  422.  423  ...  .2  Hill,  a">6 

Colvard  r.  Oliver,  7  Wend.  497  .........  1  Hill,  633,  649 

Colwillv.  Reeves,  2  Camp.  575  ............    3  Hill,  ai6 

Comegys  v.  Vasse,  1  Pet.  193,  213  .........    4  Hill,  640 

Commercial  Bank  of  Albany  t>.  Hughes, 

17  Wend.  94.  97-99  .....................    4  Hill,  266 

Commercial  Bank  of  Oswego  v.  Ives,  2 

Hill,  355  .....................  3  Hill,  471:  4  Hill,  616 

Commissioners  v.  Claw,  15  Johns.  537...  2  Hill,  25 
Commissioners  v.  Kempshall,  26  Wend. 

404  .....................................    4  Hill,373 

Commonwealth  v.  Boies.  1  Russ.  Cr.  467 

n.  (1)  ...............  .    3  Hill,  436 

Commonwealth  v.  Breed.  Pick.  460,  463  4  Hill,  151 
Commonwealth  v.  Chapin,  5  Pick.  199..  3  Hill.  624 
Commonwealth  v.  Churchill,  2  Met.  118.  4  Hill,  111 
Commonwealth  v.  Duane,  1  Binn.  601, 

608  .....................................    1  Hill.330 

Commonwealths.  Field,  13  Mass.  321....    2  Hill,   92 

Commonwealth  v.    Harrington,  3  Pick. 

28  ............................  ..  .......  2  Hill,  560,  565 

Comimnonwealth  v.  Keniston,  5   Pick. 

420  ......................  .•  ..............    2  Hill,356 

Commonwealth  v.  Kosloff,  5  Serg.  &  R. 

545  .....................................    2  Hill,  170 

Commonwealth  v.  Roby,  12  Pick.  510,  516. 

520  .....................................    1  Hill.209 

Commonwealth  v.  Ruggles,  10  Mass.  391- 

893  .....................................    8  Hill,624 

Commonwealth  v.  Stewart,  1  Serg.  &R. 

342  ................................    2Hill,661 

Commonwealth   v.    Stockton,    6    Mon. 

(Ky.)  192  ...........................  4  Hill,  573,  574 

Compton  t>.  Jones,  4  Cow.  18  ............    3  Hill,   89 

Connah  v.  Hale,  28   Wend.  466  ..........    2  Hill,  670 

Conroy  v.  Warren,  3  Johns.  Cas.  259..  2  Hill,  427,  428 
Constantine  p.  Dunham,  9  Wend.  431...    1  Hill.  670 
Cook  v.  Bradley,  7   Conn.  57  ............    1  Hill,  538 

Cookt).  Ferral,  13  Wend.  285  ..........  1  Hill,  522,  523 

Cook  v.  Tuttle.  2  Wend.  289  .............    1  Hill,  628 

Cooper  v.  Blgalow,  1  Cow.  56,  208  ......    4  Hill,  561 

Cooper  v.  Blssell.  16  Johns.  148  .......  1  Hill.  464,  465 

Cooper  v.  Chitty,    1   Burr.  20,  30,  31  ;  1 

Kenyon.  395,  417.  418  ..................    4  Hill,  580 

Cooper  v.  Kane,  19  Wend..  386  ...........    4  Hill.  108 

Cox  v.  Dawson,  Noy,  27  .................    1  Hill,   98 

Cox  v.  Prentice,  3  Maule  &  8.  844...      .    3  Hill,  139 

Coxe  v.  Harden,  4  East,  211  ..............    2  Hill,  138 

Corbell  v.  Barnes,  Cro.  Car.  443,  444....    1  Hill.  186 

Cornell  v.  LeRoy,  9  Wend.  163.  164,  165.    4  Hill.  190 
Cotrill  v.  Myrick,  3  Fairf.  222.  233  .......    4  Hill,  151 

Couch  v.  Jeffries.  4  Burr.  2460,  2462....  1  Hill.  333,  335 

Countess  of  Rutland's  case,  5  Co.  28....    1  Hill.  188 

Countess  of  Rutland's  case,  6  Co.  54,  55  2  Hill,  H2 
Cowel  v.  Watts,  6  East,  406  ...........  4  Hill,  504,  506 
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Cowley  v.  Dunlqn,  7  T.  R.  581,686 4  Hill.  Z» 

Craft  r.  Boite,  1  Saund.  242,a.  n.  (3) 2  Hill,  310 

Cram  r.  Hcndricks,  7  Wend.  669... 

4  Hill.  228,  267,  479.  483,  488.  489,  490- 

Credit  p.  Brown,  10  Johns.  365 2  Hill  44:.' 

CrciR  r.  Talbot,  2  Barn.  &  C.  179 1  Hill,  40 

Crespign  v.  Wittenontn.  4  T.  R.  700,  793.  4  Hill,  413 

Cremon  v.  Stout,  17  Johns.  116 4  Hill.  160 

Crittenden  v.  Wilson,  5  Cow.  167,  168,  n.  1  Hill  268 
Crocker  v.  Whitney,  10  Mass.  316... 

1  Hill,  85;  8  Hill,  80 

Crogate's  case,  8  Co.  132 1  Hill.  79,  8O 

Cromelines  a<to.  Bcldens,  1  Wend,  107..  2  Hill.  370 

Cromwell  v.  Lovett.  1  Hall,  68 •_'  Hill,  lu".' 

Crook  v.  Wright,  Ryan  &  M.  278 8  Hill.  525 

Crooker  v.  Bragg.  10  Wend.  2«>.  264.  265  1  Hill,  487 
Crosse  v.  Bilson,  2  Ld.  Raym.  1016.  1020, 

1022 l  Hill,354 

Croswell  v.  Byrnes,  9  Johns.  287 1  Hill.  661 

Croswell  v.  Weed.  25  Wend.  821 :.'  Hill,  500 

Crouse  v.  Miller,  10  Serg.  &  R.  155, 158.  2  Hill,  614 
Cruger  v.  Armstrong.  3  Johns.  Cas.  5.2  Hill,  427,  428- 

Cuddeback  v.  Kent.  5  Paige,  92 3  Hill,  78 

Culliford  v.  Cardinal,  Comb.  358 1  Hill,  22 

Culliford  v.  Cordonmy.  12  Mod.  90 1  Hill,  22 

Cuming  v.  Brown,  9  East,  506 2  Hill.  151 

Cummings  v.  Vorce.3  Hill,  282 3  Hill. 308,  340 

Cumpston  v.  McNair,  1  Wend.  457 1  Hill,  26O 

Cunningham  v.  Freeborn,  11  Wend.  240  4  Hill,  315 
Curell  v.  Mississippi  Marine  &  F.  Ins.  Co. 

9  La.  163 4H111.33S 

Currier  v.  Hodgdon,  3  N.  H.  82 3  Hill.  89 

Curtis  v.  Hannay.  3  Esp.  82 4  Hill,  628 

Cusack  v.  White.  2  Const.  (S.  C.)  282..  .  1  Hill.  -T-' 

Cuthbert  v.  Haley.  8T.  R.  800 2  Hill,  :>-'4 

Cutler  v.  Creswick,  3  Keb.  362 1  Hijl,  344 

Cutler  v.  Southern,  1  Saund.  116  71. 1...  1  Hill,  146 

Cuts  r.  Pickering.  IVent.  197 1  Hill.  43 

Cutter  v.  Whittemore.  10 Mass.  442...  .  2  Hill,  586 

Cuyler  p.  Stevens,  4  Wend.  566 2  Hill,  592 

D 

Dakin  v.  Hudson,  6  Cow.  221...  .1  Hill,  130 

Dale  v.  Governor,  3  Stew.  (Ala.)  387....  1  11111,330 

Dalston  v.  Janson,  5  Mod.  00 3  Hill,  286 

Dane  v.  Kirkwall.  8  Carr.  &  P.  679 3  Hill,  516 

Danforth  v.  Schoharie  T.  Co.  12  Johns. 

230 4  Hill.  448 

Daniels  v.  Pond,  21  Pick.  367  (a) 2  Hill,  144 

Darling  v.  Rogers,  22  Wend.  483 1  Hill,  463 

Dartmouth    College    v.    Woodward,    4 

Wheat.  668,  672 3  Hill,  530 

Dash  v.  Van  Kleeck,  7  Johns.  477 1  Hill,  333,  334 

Davers  v.  Davers,  2  Str.  764 ;  2  P.  Wms. 

410 .  4  Hill,  520- 

Davis  V.Austin,  IVes.,  Jr..349 3  Hill,  230 

Davis  v.  Darrow,  12  Wend.  65 2  Hill.  308 

Davis  v.  Gillet,  7  Johns.  318... 1  Hill,  605;  3  Hill,  500 

Davis  v.  Hardy,  6  Barn.  &  C.  225 3  Hill,  288 

Davis  v.  Packard.  7  Pet.  276 ;  8  Pet.  312.  2  Hill,  168 

Davis  v.  Shields,  26  Wend.  341 3  Hill,  592 

Davison  p.  Robertson,  3  Dow.  218,  229...  1  Hill,  505 

Dawsoii  t).  Coles,  16  Johns.  51 1  Hill,  554 

Dawson  v.  Godfrey,  4  Cranch,  321 3  Hill,    82 

Day  P.  Austin, 3  Hill,  35S> 

Day  v.  Leal,  14  Johns.  404 2  Hill,  .'MO 

Day  v.  Wilber,  2  Cai.  134 3  Hill.  327 

Dean,  Ex. part e,  2  Cow..  605 2  Hill,  356 

Dean  D.  Hall,  17  Wend.  214,  221 

1  Hill,  93,258;  2  Hill,  83,  86:  3  Hill,  235 

Dean  of  Windsor  v.   Cover,   2  Saund. 

298,n.(D... 2Hill,235 

Dearborn  p.  Turner,  4  Shep.  (Me.)  17... .  3  Hill,   31 

Death  v.  Serwonters,  Lutw.  885 4  Hill,  230 

Dederick  v.  Richley.  19  Wend.  108.... 2  Hill,  272,  389 

DeForest  v.  Strong,  8  Conn.  613 4  Hill,  2£>,  532 

DeGrey  v.  Richardson.  3  Atk.  469 3  Hill,  184 

DePeyster  r.  Clendining,  8  Paige,  295,  304  4  Hill,  130 

Depuy  p.  Swart,  3  Wend.  135 1  Hill,  535 

Dt-marest  r.  Willard,  8  Cow.  206 2  Hill,  276,277 

Derning  r.  Bull,  10  Conn.  409 2  Hill,  270 

Demming  v.  Bullitt,  1  Blackf.  241 4  Hill.  367 

DeMott  v.  Hagerman,  8  Cow.  220 1  Hill,  244 

Demyer  v.  Souzer.  6  Wend.  436-438. . .  .3  Hill,  224,  288 

Den  p.  Wright,  Pet.  C.  C.  64 4  Hill,  374 

Denn  v.  Dodds,  1  Johns.  Cas.  158 2  Hill,  524 

Denne  p.  Judge,  11  East,  288 4  Hill,  508 

Denning  p.  Corwin,  11  Wend.  647 

...1  Hill,  141;  2  Hill,  627 

Denniston  v.  Lillie,  3  Blight.  202 4  Hill,  338 

Devoy  v.  Burke,  2  Fox  &  Sm.  191 1  Hill,   40 

DoWitt  p.  Post,  11  Johns.  460 2  Hill,  398 

DeWoolfeP.—     — ,  2Chit,68 4  Hill,    44 

Dexter  P.  Hazen,  10  Johns.  246 2  Hill.  479 

Dey  p.  Dunham,  2  Johns.  Ch.  122, 182,  193 

4  Hill,  233,245,246,248,253 


CITATIONS. 


Dezell  v.  Odell,  3  Hill,  221 4  Hill,  648 

Dickenson  v.  Gilliland,  1  Cow.  481,  495... 

3  Hill,  416;  4  Hill,  615 

Dickinson  v.  Cook,  17  Johns.  332 4  Hill,  311 

Digge's  case,  1  Co.  173 3  Hill,  372 

Dimmick  v.  Lockwood,  10  Wend.  142...  2  Hill,  488 

Dingier 's  case,  2  Leach,  561 3  Hill,  300 

Divver  v.  Mclaughlin,  2  Wend.  596 

...1  Hill,  453,454;  4  Hill,  288,  312 

Dix  v.  Cobb,  4  Mass.  508 3  Hill,  232 

Doe  v.  Andrews,  2  Cowp.  845 1  Hill,   38 

Doe  v.  Brown,  Holt.  295 4  Hill,  228 

Doe  v.  Butler,  3  Wend.  149 .«._...  1  Hill,  128 

Doe  v.  Clarke,  3  Bing.  N.  P.  429 1  Hill,  100 

Doe  v.  Goslee,  2  Moody  &  Rob.  243 4  Hill,  204 

Doe  v.  Harris,  7  Carr.  &  P.  330 3  Hill,  313 

Doe  v.  Rowland,  8  Cow.  277 3  Hill,  517 

Doe  v.  Manning-,  9  East,  59,  63 4  Hill,  307 

Doe  v.  Pegge,  1  T.  R.  758  n 3  Hill,  186 

Doe  v.  Penfold,  8  Carr.  &  P.  536 2  Hill,  341 

Doe  v.  Prosser,  1  Cowp.  218,  219 4  Hill,  118 

Doe  v.  Rees,  4  Bing.  N.  C.  384 3  Hill,  511 

Doe  v.  Ridgway,  4  Barn.  &  Aid.  53 3  Hill,  612 

Doe  v.  Roberts,  2  Barn.&  Aid.  367 4  Hill,  428 

Doe  v.  Roe,  2  Taunt.  397. 4  Hill,  117 

Doe  v.  Routledge,  Cowp.  705 4  Hill,  307 

Doe  v.  Sherlock,  2  Fox  &  Sm.  79,  86-95..  2  Hill,  662 

Doev.  Stephenson,  3  Esp.  284 2  Hill,  611 

Doe  v.  Walker,  4  Esp.  50 2  Hill,  611 

Doe  v.  Watts,  7  T.  R.  83 3  Hill,  511 

Doane  v.  Eddy.  16  Wend.  523,  529 

1  Hill,  443,  449 ;  4  Hill,  275, 290,  315,  318,  321 

Dob  v.  Halsey,  16  Johns.  34 1  Hill,  527 

Dobree  v.  Napier,  2  Bing.  N.  C.  796 2  Hill,  439 

Dockham  v.  Parker,  9  Greenl.  137- 1  Hill,  245 

Doker  v.  Hasler,  Ryan  &  M.  198.1  Hill,  65;  2  Hill,  187 

Dole  v.  Lyon,  10  Johns.  447,  450 2  Hill,  514 

Donatty  v.  Barclay,  8  T.  R.  152 1  Hill,  605 

Dowman  v.  Butter,  Noy,   73 2  Hill,  656 

Downer  v.  Remer,  21  Wend.  10 2  Hill,  594 

Downer  v.  Thompson,  2  Hill,  137 3  Hill,  144 

Dowsland  v.  Thompson,  2  W.  Bl.  910....  2  Hill,  213 

Doughty  v.  Bull,  2  P.  Wms.  320 4  Hill,  497 

Douglass  v.  Clark,  14  Johns.  177 1  Hill,  147 

Douglass  v.  Rowland,  24  Wend.  35, 52, 56, 

57  3  Hill,  587;  4 Hill,  122,  529,  532 

Doulson  v.Matthews,  4  T.  R.  503 1  Hill,  605 

Dox  v.  Backenstose,  12  Wend.  543 2  Hill,  186 

Doyly  v.  Smith,  2  Cas.  Ch.  119 4  Hill,  530,  531 

Dubois  v.  Doubleday,  9  Wend.  317. 3  Hill,   89 

Dudley  v.  Bolles,  24  Wend.  467-471 3  Hill,  581 

Dudleys.  Folliott,  3  T.  R.  584 8  Hill,  332 

Duffield  v.  Scott,  3  T.  R.  374 1  Hill,    59 

Duffleld  v.  Smith,  3  Serg.  &  R.  590,  598, 599  1  Hill,  334 

DuflBn  v.  Smith,  Peake,  108.  _ 1  Hill,  40,42 

Duke  of  New  Castle  v.  Clark,  2  Moore, 

666,  701 ;  8  Taunt.  601,  622 2  Hill,   23 

Duke  of  Richmond  v  Wise,  1  Vent.  124.  1  Hill,  210 

Dumaresly  v.  Fishly,  3  Marsh.  (Ky.)  372.  1  Hill.  274 

Dumond  v.  Carpenter,  3  Johns.  183 3  Hill,  139 

Drake  v.  Mitchell,  3  East,  251 2  Hill,  340 

DriRgsu.  D  wight,  17  Wend.  71 3  Hill,  238 

Driggs  v.  Rockwell,  11  Wend.  504 4  Hill,  197,  198 

Drinkwater  v.  Drinkwater,  4  Mass.  354..  4  Hill,  428 

Drury  v.  Fitch,  Hut.  16 1  Hill,   98 

Duncan  v.  Sandford,  14  Johns.  417 2  Hill,  334 

Duncan  v.  Surrey  Canal  Co.,  3  Stark.  50.  3  Hill,  194 

Dunham  v.  Dey,  13  Johns.  40, 47 

2  Hill,  640 :  4  Hill,  219, 220,  222,  223,  231,  243,  245,  253 

Dunham  v.  Gordon,  Coxe's  Dig.  433-....  2  Hill,  171 
Dunham  v.Gould,  16  Johns.367.370.374.375 

2  Hill,  460 ;  4  Hill,  219,  220,  222,  223,  232, 243, 245-247 

Dunham  v.  Heyden,  7  Johns.  381 3  Hill,  181,  500 

Dunham  v.  Jackson,  6  Wend.  22... 4  Hill,  523,  528,  530 

Dunlap  v.  Dunlap,  4  Desaus.  321 1  Hill,  593 

Dunlap  v.  Stetson,  4  Mason.  349 4  Hill,  374 

Dunningu.  Bank  of  Auburn,  19  Wend.  23  4  Hill,   47 

Dupays  v.  Shepherd,  Cas.  t.  Holt,  296, 297  2  Hill,  229 

Duppa  v.  Mayo,  1  Saund.  276,  n.  (1) 2  Hill,  234 

Durell  v.  Mosher.  8  Johns.  445 4  Hill,   16 

Durkee  v.  Leland,  4  Vt.  612.  1  Hill,  35 

Dutton  v.  Solomonson,  3  Bos.  &  P.  582..  3  Hill,  144 
Dyer  v.  Tuscaloosa  Bridge  Co.  2  Port.  2Si6, 

303. 4  Hill,  151 

Dyster  v.  Battye,  3  Barn.  &  Aid.  448,  452 

IHill,  673;  2  Hill,  339 

E 

Earl  «.  Camp,  16  Wend.  562 1  Hill,  119,  120,285 

Earl  of  Lonsdale  t'.  Nelson,  2  Barn.  &  C. 

302 3  Hill,618 

East  Haddam  Bank  v.  Scovil,  12  Conn. 

304 3  Hill,563 

Eastwood  v.  Kenyon,  3  Perry  &  D.  276..  1  Hill,  538 

Edie  v.  East  India  Co..  2  Burr.  1216 1  Hill,  297 

Edwards  v.  Davis,  16  Johns.  283,  284 1  Hill,  538 


Edwards  v.  Dick,  4  Barn.  &  Aid.  211 4  Hill,  434 

Edwards  v.  Farmers'  Ins.  &  Loan  Co.,  21 

Wend.  467,  492 3  Hill,  378 

Edwards  v.  Footner,  1  Camp.  530 

1  Hill,  511;  4Hill,344 

Edwards  v.  Harben,  2  T.R.  587.  589 

2  Hill,  184;  4  Hill,  307,  308,  309 

Edwards  v.  Hodding,  5  Taunt.  815 3  Hill,  139 

Edwards  v.  Russell,  21  Wend.  63 1  Hill.  655 

Eickev.  Nokes,  1  Moody  &  M.  303 1  Hill,  35,  40 

Ellis  v.  Chinnock,  7  Carr.  &  P.  169 2  Hill,  291 

Ellis  v.  Warner,  Cro.  Jac.  33 2  Hill,  524 

Ellsworth  v.  Cook,  8  Paige,  643 3  Hill,  186 

Elmendorf  v.  Harris,  23  Wend.  628. 1  Hill,  495 

Elphinstone  v.  Bedreechund,  1  Knapp, 

316 1  Hill,  434 

Elting  v.  Brinkerhoff,  2  Hall,  463 2  Hill,  429 

Elwell  v.  M'Queen,  10  Wend.  519 3  Hill,  238 

Emerson  v.  Lash  ley,  2  H.  Bl.  248 3  Hill,  559 

Emerson  v.  Murray,  4  N.  H.  171 3  Hill,  503 

Emerson  v.  Prov.  Hat  Manfg.  Co.,  12 

Mass.  237, 241,  242 1  Hill.  506 

Emmet  v.  Hoyt,  17  Wend.  410,  413. ..  .  1  Hill,  320 

Emmett  V.Norton,  8  Carr.  &  P.506 1  Hill,  272 

Erwin  v.  Saunders,  1  Cow.  249 1  Hill,  117 

Estill  v.  Faul,  2  Yerg.  (Tenn.)  467,  470 3  Hill,  416 

Evans.  Case  of.  Fost,  73 3  Hill,  399 

Evans  v.  Evans,  1  Ves.,  Jr.  96 ;  I  Hagg. 

Const.  35 3  Hill,  394,  414 

Evans  v.  Prosser,  3  T.  R.  186 3  Hill.  135 

Evans  v.  Wells,  22  Wend.  324 4  Hill,  365 

Everett  v.  Youells,  4  Barn.&  Adol.  681. ..  1  Hill,  208 

Ewing  v.  French,  1  Blackf .  353, 355  &  n.  (2)  3  Hill,  31 

Exall  v.  Partridge,  8  T.  R.  308 4  Hill,  349 

F 

Fabens  v.  Mercantile  Bank,  23  Pick.  330.  3  Hill,  563 

Facquire  v.  Kynaston,  2  Ld.  Raym.  1249.  1  Hill,    75 

Faikney  v.  Reynous,  4  Burr.  2069 4  Hill,  434 

Fair  v.  Mclver,  16  East,  130 1  Hill,  221 

Fairbanks  v.  Wood,  17  Wend.  329 2  Hill,  239 

Fairchild  v.  Comae,  3  Wash.  C.  C.558 3  Hill,  464 

Fairfax  v.  Hunter,  7  Cranch,  603,  619.  . 

2  Hill,  69,  71;  3  Hill,   82 

Falknerv,  Perkins,  2  Hayw.  (N.  C.)  224..  4  Hill,  309 
Fanning  v.  Dunham,  5  Johns.  Ch.  122, 

134 4  Hill,  219,  233.  245,  246,  248 

Farrantv.  Thompson,  2  Dowl.  &  R.  1 3  Hill,  356 

Farrington  v.  Hamblin,  12  Wend.  212....  4  Hill,  552 

Fay  v.  Petitioner,  15  Pick.  243,  254 2  Hill,  23,  25 

Fencott  v.Clarke,  6  Sim.  8 4  Hill,  520 

Fenner  v.  Lewis,  10  Johns.  40 2  Hill,  442 

Fenton  v.  Emblers,  3  Burr.  1278 3  Hill,  130 

Fenton  v.  Reed,  4  Johns.  52 1  Hill,  272,  273 

Fentumv.  Pocock,  5  Taunt,  192 1  Hill,  507 

Fen  wick  v.  Lay  cock,  1  Gale  &  D.  27 4  H  ill,  430 

Fereday  v.  Wightwick,  1  Tarn.  250 4  Hill,  474 

Fergusson  v.  Norman,  5  Bing.  N.  C.  76..  2  Hill,  215 

Ferriss  v.  North  Am.  Ins.  Co.,  1  Hill,  71.  4  Hill,  191 

Fidler  v.  Cooper,  19  Wend.  285,  288 1  Hill,  320 

Field  v.  Schieffelin,  7  Johns.  Ch.150 4  Hill,  507 

Fifleld  v.  Brown,  2  Cow,  503 4  Hill,  592 

Finch  v.  Throckmorton,  Cro.  Eliz.  221..  3  Hill,  511 
Finden  v.  Westlake,  1  Moody  &  M.  461, 

463,  464 2  Hill,  542 

Findley  v.  Cooley,  1  Blackf.  262 4  Hill,  428,  434 

Fish  v.  Hubbard,  21  Wend.  651 2  Hill,  553 

Fish  v.  Weatherwax,  2  Johns.  Cas.  216.1  Hill,  659,  661 

Fisher  v.  May,  2  Bibb.  (Ky.)  448 3  Hill,  506 

Fisher  t).  Pond,  2  Hill,  338 3  Hill,  554 

Fisher  v.  Smith,  Moore,  569 2  Hill,  557 

Fitch  v.  Commissioners,  22  Wend.  132...  2  Hill,  474 

Fitler  v.  Morris,  6  Whart.  406,  415 2  Hill,  231 

Fitzgerald,  Matter  of,  2  Sch.&L.  431 IHill,    98 

Fitzhugh  v.  Truax,  1  Hill,  644 2  Hill,  360 

Fleet  v.  Youngs,  11  Wend.  522,  526 

IHill,  661;  4  Hill,   33 

Fletcher  v.  Ashburner,  1  Bro.  Ch.  497....  4  Hill,  498 
Fletcher  v.  Auburn  &  Syracuse  R.R.Co., 

25  Wend.  462,464 3  Hill,  569 

Fletcher  v.  Marillier,  9  Adol.  &  E.  457 1  Hill,  268 

Flinn  v.  Tobin,  1  Moody  &  M.  369 4  Hill,  342 

Flower  v.  Millaudon ,  19  La.  187, 188 4  Hill,  247 

Floydv.  Wiley,  1  Mo.  430,  643 3  Hill,  283 

Floyer  v.  Edwards,  Cowp.  112, 114, 115... 

4  Hill,  228, 232, 251,  475 

Folkes  v.  Chad,  3  Doug.  340,  343 3  Hill,  623 

Foot  v.  Stevens,  17  Wend.  483 IHill,  139,141 

Foote  v.  Col vin,  3  Johns.  216,  221 1  Hill,  244 

Ford  v.  Keith,  1  Mass.  139 4  Hill,  244 

Ford  v.  Walsworth,  19  Wend.  334 1  Hill,  136 

Forgey  v.  Sutliff,  5  Cow.  713.. 1  Hill,  463 

Fort  v.  Collins,  21  Wend.  109 3  Hill,  288 

Foster  v.  Newland,  21  Wend.  94 1  Hill,  555 

Foster  v.  Pierson,  4  T.  R.  617 4  Hill,  646 

Foster  v.  Sinkler,  4  Mass.  450 3  Hill,  232 
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CITATIONS. 


Fowler  r.  HRlt,  10  Johns.  Ill 2  Hill.  479, 

Fulrht-rr.  (Jriffln.  Poph.  140 I'll. 

Full.-rr.  Uno.l,  :illill.  258 3     lill, 

Fult.m,  K/  ;*ir<e,  7Cow.  484 2  Hll  , 

Fulton  ,.  Matthews,  15  Johns.  488,486....  4  I  II, 
Fulton  ltankr.U.-n«ll«-t,l  Hall.480,497^67  1  Hill, 
Fiilti.n  Hank  t>.  New  York  ft  &  C.  Co.,4 

Paigf,  127 8  Hill, 

Furlong  r.  Hray,  2  Keb.  HI :  2  Saund.  182 

..1  Hill.  167, 

Francineo'ti. Gi'lmore,  1  Bos.  &P.  177....  4  Hill, 
Franklin  v.  Long,  7  Gill.  &  J.  407.419....  2  I. II, 
Franklin  r.  Osgood.  14  Johns.  654,  656...  8  HI, 

Franklin  r.  Talmadge,  6  Johns.  84 1  Hill, 

Franklin  r. Thomas, 8  Mer.  234 4    I  ill, 

Freeman  r.  Baker,  5  Carr.  &  P.  475 2  Mill, 

French  v.  Shotwcll,  5  Johns.  Ch.  556 2  Hill, 

FrislM-r  r.  lloirmijrlr.  II  .lolins.:>0  ..3  Hill,  I7ti. 
Frisboe  r.  Larncd,2l  Wend.  450,  452 1  Hill, 


n;« 
:M 

m 

BOB 

Ilk', 
MB 

L-.ll 

BM 

177 
118 

1,606 

Froniont  V.  Coupland,  2  Bing.  170 3  Hill,  164 

Fr>  t>.  Evans,  8  Wend.  530 2  Hill.  213 

Fry  v.  Malcolm,  4  Taunt.  705 8  Hill,  659 

G 
Gaither  v.  Mechanic's  &  F.  Bank,  1  Pet. 

37,41 4Hill,250 

Galo  v.  Edsall,  8  Wend.  460 2  Hill,  546 

Gansevoort  r.  Williams,  14  Wend.  133, 138  4  Hill,  201 

Gardenicr  v.  Tubbs,  21  Wend.  169 1  Hill,  449 

Gardiner  v.  Burbam.  12  Johns.  459 1  Hill,  605 

Gardner  r.  Adams,  12  Wend.  297 

...1  Hill,  443,  449 ;  4  Hill,  315 

Gardner  v.  Buckbee,  3  Cow.  120 2  Hill,  480 

Gardner  v.  Thomas,  14  Johns.  134 2  Hill,  323 

Garlockv.  Ontario  Bank,  1  Wend.  288....  1  Hill,  206 

Garrett  r.  Stuart,  1  McCord,  514 4  Hill,  647 

Garrett  v.  Teller,  22  Wend.  644 

...1  Hill,  213;  4  Hill,  536 

Garrick  r.  Jones,  2  Dowl.  P.  C.  157 4  Hill,  562 

Gary  t\  Hull,  11  Johns. 441 2  Hill,  488 

Gaunt  r.  Waimnan,  3  Bing.  N.  C.  69....  2  Hill.  308 

Geib  v.  Icard,  11  Johns.  82 3  Hill.   35 

Geill  v.  Jeremy,  1  Moody  &  M.  61  a  ....  1  Hill,  266 

Gellye  v.  Clark,  Cro.  Jac.  188 ;  Noy,  128..  3  Hill,  489 

Germon  v.  Swartout,  3  Wend.  282 1  Hill,  346 

Germond  v.  Jones,  2  Hill,  569,  573 3  Hill,  101 

Gibson  v.  Inglis,  4  Camp.  72 3  Hill,  194 

Gibson  v.  Minet,  1  H.  Bl.  569,  618 2  Hill.  62.  244 

Gibos  v.  Dewey.  5  Cow.  503 3  Hill,  23,  24 

Gidney  v.  Earl,  12  Wend.  98 3  Hill,  569 

Gilbert  v.  Wetherell.  2  Sim.  &  St.  254....  4  Hill,  519 

Gildart  r.  Gladstone,  12  East,  668 2  Hill,  395 

Gillam  r.  Clayton,  3  Lev.  93 3  Hill,  856 

Gillet  v.  Maynard,  5  Johns.  85 2  Hill,  488 

Gillett  v.  Stanley,  1  Hill,  121.. 3  Hill,  476;  4  Hill,  118 
Gilman  v.  Lowell,  8  Wend.  673,  577. ...3  Hill.574,  575 

Gilmore  v.  Shooter,  2  Mod.  310 1  Hill.  333 

Girardyr.  Richardson,  1  Esp.  13. 2  Hill,562 

Gistr.  Bowman,  2  Bay,  182 1  Hill,  166 

Gleasonr.  Pinney.  5  Cow.  152 4  Hill,  165 

Gledstane  r.  Hewitt,  1  Cromp.  &  J.  565..  3  Hill,  286 

Glen  v.  Hodges.  9  Johns.  67 1  Hill,  605 

Gloucester  Bank  v. Salem  Bank,  17  Mass. 

33...  1  Hill, 291,  293 

Glover  v.  Tuck.  24  Wend.  158 1  Hill.   68 

Godfrey  i>.  Saunders,  3  Wils.  73 3  Hill,  61,  62 

Godolphin  v.  Tudor.  1  Bro.  P.  C.  98;  6 

Mod.  234 :  2  Salk.  488 1  Hill,   22 

Goldstein  v.  Foss,  4  Bing.  489 2Hill,509 

Gompertz  v.  Denton,  1  Cromp.  &  M.  207.  2  Hill.  291 

Goodrich  r.  Woolcott.  3  Cow.  231 3  Hill,   24 

Goodright  v.  Davids.  2  Cowp.  803 3  Hill,  611 

Goodright  r.  Moss,  Cowp.  594 1  Hill,   66 

Goodtitle  v.  Meredith,  2  Maule  &  S.  5. 13  1  Hill,  594 

Goodyere  v.  lace,  Cro.  Jac.  246 2  Hill,  633 

Gorbam  v.  Gale,  7  Cow.  739,  744 

1  Hill,659;  8  Hill,  555 

Gorton  v.  Dyson,  1  Brod.  &  B.219 4  Hill,  269 

Oough  r.  Staats,  18  Wend.  549 2  Hill,  429 

Goulds.  Allen,  1  Wend.  182 4  Hill.  158 

Governor!.  Hancock.  2  Ala.  728, 730... 4  Hill, 673,  575 

Grace  v.  Smith.  2  W.  Bl.  998 1  Hill,  527 

Graff  v.  Kin.  1  Edw.  Ch.  619 1  Hill,  643 

Graharnu.  Morton,  6  Wend.  552 3  Hill,  468 

Granger  r.  Howard  Ins.  Co..  5  Wend.  200, 

202,203 8  Hill,  89;    4  Hill.  190, 191 

Grannis  v.  Clark, 8  Cow.  36.  ..3  Hill,  332;  4  Hill.  645 

Grant  v.  Ellicott.  7  Wend.  227 1  Hill.  508 

Grantham  r.  Hawley.  Hob.  132 4  Hill.  639 

Graves  v.  Otis.  2  Hill,  466 4  Hill.  88,  100 

Gray  v.  Palmers,  1  Esp.  185 2  Hill,  521 

Green  v.  Beesley.  2  Bing.  N.  C.  108 3  Hill.  164 

Green  v.  Burke,  23  Wend.  490,  492 

2  Hill,  831;  4  Hill,  106,  621,  670 

20 


Green  v.  Cole,  1  Saund.  242  n.  (8);  2  Saund. 

26Zn.(8) 1  Hill,  524:  2  Hill.  285 

(in-cnr.  |I.,.|K<-.  :.'  Main,  n  )lii<»  -\:<ti.  i:;-.i  1  Hill, -MI 

Green  r.  Kemp,  13  Mam. 516 -i  Hill,  rev, 

Green  r.  Patcben,  18  Wend.  208 2  Hill,  ;»tO 

Green  v.  Miller.  6  Johns.  89 4  Hill.  514 

Green  art*.  Willis,  1  Wend.  78 1  Hill,  102 

Greenby  v.  Wilcocks.  2  Johns.  1 

2  Hill.  Ill;  4  Hill,  645 

Grwnough  v.  Gaskell,  1  Mylne  &  K.9B..1  Hill.  38,  41 

Gregg  v.  Wells.  10  Adol.  &E.  90 8  Hill,  ±.'4 

Gregory  r.  Mack.  3  Hill,  380 4  Hill,  1W 

Griffin  r.  Mitchell,  2  Cow.  548 1H1I1,:H« 

Griffith  v.  Reed,  21  Wend.  502 4H11I,  21H 

Griffith  r.  Willing,  3  Binn.  819,  320 8  Hill,  64 

Groenveltr.  Burwell,  1  Ld.  Raym.467..  2  Hill.  26 

Grosvenor  t'.Phillips,  2  Hill,  147 a  Hill,  144 

Grove t\  Dubois,  IT.  R.  115 4  Hill,  240 

Grovert).  Wakeman,  11  Wend.  187 4  Hill,  163 

Gunn  v.  Cantinc,  10  Johns.  387 .  2Hill,21» 

Guthrie  v.  Gardner,  19  Wend.  414 1  Hill, '.71 

H 

Hackettv.  Connett,2  Edw.Ch.73...  .  4  Hill,  562 

Hackley  v.  Patrick,  3  Johns.  536 1  Hill.576 

Hackwell  r.  Eustman,  Cro.  Jac.  410 3  Hill.  81,71 

Haddock's  case,  T.  Haym.  435.  489 4  Hill,  408 

Haggerty  v.  Wilber,  16  Johns. 288...  1  Hill,  338 

Haigh  v.  Brooks,  10  Adol.  &  E.  309 

2  Hill,587;  4  Hill,  201 

Haille  v.  Smith,  1  Bos.  &  P.  563 2  Hill,  151.152 

Haines  v.  Beach.  3  Johns.  Ch.  459 4  Hill,  174,  175 

Halre  v.  Wilson,  9  Barn.  &  C.  643 4  Hill,  2f>*,  47'> 

Haldenby  v.  Spofforth,  Jur.  198 3  Hill,  369,  370 

Hale  v.  Gerrish,  8  N.  H.  374,  376 2  Hill,  121 

Hall  v.  Roche,  8  T.  R.  187 .  2  Hill,  92 

Hall  v.  Smith,  2  Bing.  156 ;  9  J.  B.  Moore, 

220 3  Hill,538 

Hull  r.  Supervisors  of  Oneida,  19  Johns. 

259 1  Hill, 367 

Hall  v.  Tuttle,  8  Wend.  375,  379 4  Hill,  308,  313,  315 

Hallettr.  Birt,12  Mod.120 1  Hill,  269 

Halliday  v.  McDougall.  20  Wend.  81,  85.. 

2  Hill.  231;  3  Hill,  336 

Halliday  v.  McDougall,  22  Wend.  264....  3  Hill.  S56 

Halliday  v.  Martinet,  20  Johns.  168 2  Hill,  538 

Hambleton  v.  Veere,  2  Saund.  171  c 3  Hill,  135 

Hamilton  v.  Cummings,  1  Johns.  Ch.  517  2  Hill,  177 

Hamilton  v.  Cutts,  4  Mass.  349 4  Hill,  646 

Hamilton  v.  Russell.  1  Cranch,  809 4  Hill,  309 

Hamilton  v.  Wilson,  4  Johns.  72 3  Hill,  135 

Hammatt  v.  Wyman,  9  Mass.  138 2  Hill,  567 

Hammett  v.  Yea,  1  Bos.  &  P.  144. 153... 

2  Hill,  460,  640 ;  4  Hill,  220,  228-280 

Hampton  v.  Ernzeller,  2  Browne  (Pa.)  18  2  Hill.  356 

Hampton  v.  McConnel,  3  Wheat.  234 1  Hill,  484 

Hancke  v.  Hooper,  7  Carr.  &  P.  81 1  Hill,  273 

Hands  v.  Burton,  9  East,  349 3  Hill,  384 

Hansard  v.  Robinson,  7  Barn.  &  C.  90 2  Hill,  483 

H ardinv.  Fisher.  1  Wheat.  300 3  Hill,  85 

Hare  v.  Celey,  Cro.  Eliz.  143 1  Hill,  244.  246,  248 

Harebattle  i\  Placock,  Cro.  Jac.  21 1  Hill,  210 

Harford  v.  Maynard,  1  Park.  Ins.  83 1  Hill.  29 

Harger  v.  M'Mains.  4  Watts,  418 4  Hill,  17 

Barker  v.  Anderson,  21  Wend.  372,  375.. 

2  Hill,  427,430;  4  Hill,  266 

Harley  v.  Thornton,  2  Hill  (S.  C.)  509....  2  Hill.  607 

Harlow  v.  Pike,  3  Greenl.  438,  439 2  Hill.  22,  24 

Harpr.  Osgood,  2  Hill,  216 3  Hill.  74 

Harper  u.  Baker,  3  Monroe,  421 3  H  ill,  353 

Harris  v.  Baker,  4  Maule  &  S.  27 3  Hill,  538 

Harris  v.  Underwood,  10  Wend.  668... 2  Hill.  600,  602 

Harrison  v.  Courtauld.3  Barn.  &  Adol.  36  1  Hill,  507 

Harrison  v.  Mclntosh.  1  Johns.  380,  384. .  1  Hill,  353 

Harrison  v.  Parker,  6  East,  154 3  Hill,  569 

Harrisom\  Vallance.  1  Bing.  46 2  Hill,  551 

Hart  v.  Deamer,  6  Wend.  497 3  Hill,  516 

Hart  t>.  Seixas,  21  Wend.  40,  45,  47,  48,  67, 

« 1  Hill,  139, 141, 159 ;  2  Hill,  519 

Hart  v.  Storey,  1  Johns.  143 4  Hill,  5«2 

Hart  v.  Weston.5  Burr.2586;  2  W.  Bl.  683  2  Hill,  234 

Hart  r.  Wilson,  2  Wend.  513 2  Hill,  538 

Hartv.  Wright,  17  Wend.  269.  271 2  Hill,  608 

Hartford  Bank  r.  Hart,  3  Day.  491.  496..  1  Hill,  579 

Hartford  Bank  v.  Stcdman,  3  Conn.  489.  2  Hill,  590 

Hartley  v.  Case,  4  Barn.  &  C.  339 2  Hill,  594 

Hartley  r.  Herring,  8  T.  R.  130 2  Hill.  313 

Hartncss  v.  Boyd,5  Wend.  563 1  Hill,  102 

Hartness  r.  Thompson,  6  Johns.  MO 2  Hill,  334 

Harvey  r.  Lane,  12  Wend.  563 3  Hill.  226 

Ilnrvr'y  r.  Thomas,  10  Watts(Pa.)  83 4  Hill,  151 

Harwood  r.  Roberts,  5  Greenl.  441 1  Hill,  479 

Haselinton  t>.  Gill,  3  T.  R.  620  n.  (a)...  .  4  Hill,  308 

Haskins  v.  Lombard,  4  Shep.  (Maine)  140  2  Hill,  586 

Haskins  ».  Rhodes,  1  G11I.&  J.  266 1  Hill,  248 

Haswcll  v.  Bates,  9  Johns.  80 1  Hill,  605 
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Haswell  v.  Goodchild,  12  Wend.  373 1  Hill,  278 

Hatch  v.  Dwight.  17  Mass.  289,  298 4  Hill,  375,  381 

Hatch  v.  Hatch,  2  Hayw.  33,  34 1  Hill,  593 

Hatch  v.  Mann,  15  Wend.  44 1  Hill,   88 

Haven  v.  Low,  2.N.  H.  13 .4  Hill,  309,  410 

Hawes  v.  Leader,  Cro.  Jac.  270,271 

...2  Hill,  184,  185:    4  Hill,  427 

Hawes  v.  Loader,  Yel.  198 2  Hill,  184 

Hawkes  v.  Saunders,  Cowp.  289 1  Hill,    85 

Hawks  -v.  Hunger,  2  Hill.  200 2  Hill,  521 

Hawleyu.  Bates,  19  Wend.  632 1  Hill,  206 

Hawley  v.  Foote,  19  Wend.  516,  517 1  Hill,  518 

Haydenu.  Cabot,  17  Mass.  169 4  Hill,  251 

Hayden  v.  Palmer,  2  Hill,  205 3  Hill,  214 

Hayes  v.  Bickerstaff ,  Vaughan,  118  - 3  Hi  11,  332 

Hay  nes,  Ex  parte,  18  Wend.  611.. 4Hill,601 

Haynes  v.  Birks,  3  Bos.  &  P.  599,  601  a....    1  Hill.  265 

Hays  v.  Hays,  23  Wend.  363,366,  367. 

1  Hill.  493;    2  Hill,  273 

Hayward  v.  Pilgrim  Society,  21  Pick.  270    1  Hill,  579 

Hay  wood  v.  M'  Nair,  2  Dev.  &  B.  283 4  Hill,  198 

Hazard's  case,  2  Kol.  11 3  Hill,  347 

Head  v.  Providence  Ins.  Co.,2  Cranch,167    4  Hill,  448 

Heanev.  Rogers,  9  Barn.  &  C.  577 3  Hill,  225 

Heeney  v.  St.  Peter's  Church,  2  Edw.  Ch. 

613,613       3  Hill,    27 

Heltner  v.  Shoemaker,  22  Wend.  137 2  Hill,  574 

Henderson  v.Barnewall,lYounge  &  J.387    1  Hill,  506 

Henly  v.  Mayor  of  Lyme,  5  Bing.  91 

.3  Hill,  541,  616,  618 

Hennen.Ez  parte,  13  Pet.  225,  226,  230, 261 

2  Hill,  98, 100, 101 

Henson.Bx  parte,  1  -Mad.  112 4  Hill,  220,  240 

Herkimer  Mfg.  &  H.  Co.  v.  Small,  21 

Wend.  273,  275,  277.. 2  Hill,  128, 195, 196    3  Hill,  512 

Hern  v.  Nichols,  1  Salk.  289 3  Hill,  268 

Herrick  v.  Carman,  12  Johns.  159, 161. ... 

..  .1  Hill,  93 :  2  Hill,  84 ;    3  Hill,  234,  235 

Herrick  v.  Manly,  1  Cai.  253 3  Hill,  620 

Herrick  v.  Stover,  5  Wend.  580. 4  Hill,  142 

Herrick  v.  Whitney,  15  Johns.  240 2  Hill,  608 

Hertell  v.  Van  Buren,  3  Edw.  Ch.  24,  27..    4  Hill,  508 

Hess  v.  Beekman,  11  Johns.  457... 3  Hill,  238 

Hewson  v.  Deygert,  8  Johns.  333 1  Hill,  643 

Heydon  v.  Heydon,  1  Salk.  392 4  Hill,  162 

Hibblewhite  v.  M'Morine,  5  Mees.  &  W. 

462...  4Hill,641 

Hickman  v.  Holliday,  6  Mon.  587 1  Hill,  593 

Hiern  v.  Mill,  13  Ves.  120 2  Hill,  461 

Higgins  v.  Whitney,  24  Wend  .379 2  Hill,  205 

Higginson  v.  York,  5  Mass.  341 3  Hill,  357 

Hill,  Er  parfe,  3  Cow.  355 1  Hill,  211 

Hill  v.  Varrell,  3  Greenl.  232 3  Hill,  522 

Hinde  v.  Longworth,  11  Wheat.  213.... 4  Hill,  309,  312 

Hinton  v.  Roffey,  3  Mod.  35 3  Hill,  566 

Hitchcock  v.  Carpenter,  9  Johns.  344 2  Hill,  308 

Hitchcock  v.  Harrington,  6  Johns.  290  ..    2  Hill,  308 

Hodges  v.  Steward,  1  Salk.  125 3  Hill,   55 

Hodgson  v.  Bell,  7  T.  R.  97 1  Hill,  146 

Hodgson  v.  East  India  Co.,  8  T.  R.  278...    4  Hill,  646 
Hodson  v.  Warrington,  3  P.  Wms.  34....    4  Hill,  520 

Hoffman  v.  Carow,  22  Wend.  318 1  Hill,  307 

Holbirdu.  Anderson,  5  T.  R.  235 4  Hill,  163 

Holbrook  v.  Armstrong,  3  Fairf.  31-34  ..    3  Hill,   31 

Holbrooke.  Murray,  5  Wend.  161 1  Hill,  599 

Holbrook  v.  Wight,  24  Wend.  169, 178.... 

2  Hill,  151, 152 ;  3  Hill,  286;  4  Hill,  15 

Holders.  Taylor,  Hob.  12 3  Hill,  332;  4  Hill,  645 

Holford  v.  Hatch,  Doug.  183 2  Hill,  449 

Hollister  v.  Johnson,  4  Wend.  639 3  Hill,  223 

Hollister  v.  Nowlen,  19  Wend.  246 3  Hill,   20 

Holland  v.  Bothmar,  4  T.  R.  229 3  Hill,  529 

Holmes  v.  Higgins,  1  Barn.  &  C.  74 3  Hill,  190 

Holmes  v.  Rhodes,  1  Bos.  &P.  638 1  Hill,  146 

Holmes  v.  Seely,  17  Wend.  75 1  Hill,  129 

Homan  v.  Liswell,  6  Cow.  659 2  Hill,  356 

Hone  v.  Van  Schaick,  20  Wend.  564 1  Hill.  463 

Honey  well  v.  Burns,  8  Cow.  121 4  Hill,  592,  593 

Honours  &  Dignities,  12  Co.  81 3  Hill,  399 

Hood  v.  Aston,  1  Russ.  412 2  Hill,  177 

Hoose  v.  Sherrill,  16  Wend.  36 2  Hill,  518,  519 

Hopkins  v.  Cabrey,  24  Wen  d .  264 3  Hill,   34 

Hopkins  v.  Smith,  11  J  ohns.  161 2  Hill,  442 

Hornbeck  v.  Westbrook,  9  Johns.  73  ..4  Hill,  395,  396 

Horner's  case,  1  Leach,  270 1  Hill,  397 

Homer  v.  Moor,  cited  in  6  Burr.  2614 1  Hill,  478 

Horsfall  v.  Handley,  8  Taunt.  136_ 3  Hill,  139 

Horthbury  v.  Levingham,  1  Sid.  438 3  Hill,  349 

Horton  v.  Auchmoody,  7  Wend.  200 1  Hill,  346 

Horton  v.  Horton,  2  Cow.  589 1  Hill,  211 

Hosier  v.  Arundel,  3  Bos.  &  P.  7... 4  Hill,  504,  505,  506 

Hoskins  v.  Knight,  1  Maule  &  S.  245 2  Hill,  381 

Hough  v.  Gray,  19  Wend.  202,  203 

- 1  Hill,  258; 

2  Hill,  190 :  3  Hill,  235, 285,  289,  290  ;  4  Hill,  182,  423 
Houle  v.  Baxter,  3  East.  177 4  Hill,  239.  250 


Housatonic  &  Lee  Bank  v.  Martin,  1  Met. 

294 3  Hill,275 

Hovey  v,  Hovey,  9  Mass.  207 2  Hill,  542 

Howard  v.  Candish,  Palmer,  264 2  Hill,  549 

Howard  v.  Ives,  1  Hill,  263 2  Hill,  458;  4  Hill,  133 

Howden  v.  Rogers,  1  Ves.  &  B.  133 3  Hill,  395 

Hoytv.  Gelston,  13  Johns.  139 1  Hill,  651 

Hubbard  v.  Biggs,  16  East,  129 4  Hill,  540 

Hubbellr.  Ames,  15  Weud.  372 4  Hill, 600 

Huffman  v.  Hulbert,  13  Wend.  377 4  Hill,  655 

Hughes  v.  Smith,  5  Johns.  168 4  Hill,  157 

Humbert  v.  Trinity  Church,  24  Wend. 

587 lHill,403 

Humphrey  v.  Mears,  1  Man.  &  R.  187....  3  Hill,  538 

Hunt  v.  Adams,  5  Mass.  358 1  Hill,  257 

Hunt  t>.  Amidon,  1  Hill,  147.... 4  Hill,  346 

Hunt  v.  Silk,  5  East,  449 ; 2  Hill,  292 

Hunter  v.  Burtis,  10  Wend.  358 3  Hill,  326 

Hurd,  Matter  of,  9  Wend.  465 4  Hill,  599,  600 

Kurd  v.  Moring,  1  Carr.  &  P.  372 1  Hill,  39 

Hurd  v.  West,  7  Cow.  752-756  n.  (a)  .. 

1  Hill,613;  3Hill,31 

Hussey  v.  Jacob,  1  Ld.  Raym.  87 ;  1  Salk. 

344 ;  12  Mod.  97 ;  Com.  4 ;  Garth.  a56. .  2  Hill,  524 

Hutchinson  v.  Piper.  4  Taunt.  810 4  H  ill,  228 

Hutchinson  v.  Sturges,  Willes,  264,  n.  (c)  2  Hill,  214 

Hyatt  u.  Wood,  3  Johns.  239 3  Hill,  136 

Hyde  v.  Price.  3  Ves.,  Jr.  443 2  Hill,  263 


Ilsley  v.  Nichols,  12  Pick.  270 4  Hill,  439 

Incledon  v.  Surges,  1  Show.28 3  Hill,  417 

Ingalls&  Lord,  1  Cow.  240 3  Hill.  341 

Inglis  r.  Sailors'  Snug  Harbor,  3  Pet.  99, 

121 3  Hill,  81.  82.  83 

Ingraham  v.  Hammond.  1  Hill,  353 3  H  ill,  551 

Inman  v.  Foster,  8  Wend.  602 2  Hill,  514 

Innell  v.  Newman,  4  Barn.  &  Aid.  419....  2  Hill,  263 

Innes  v.  Dunlop,  8  T.  R.  595 3  Hill,  89 

Ireland  v.  Kip,  10  Johns.  490 ;  11  Johns. 

231 2  Hill,  590,  591 

Irvine  v.  Hanlin,  10  Serg.  &  R.  220,  221...  3  Hill,  (35 
Irving  v.  Motley,  5  Moore  &  P.  380,  396, 

398;  7Bing.  543 1  Hill,  313,  316,  318 

Irwint).  Wells,  lMo.9 3  Hill,  284 

Israel  v.  Douglas,  1  H.  Bl.  239 1  Hill,  85 

Ives  v.  Bartholomew,  9  Conn.  390 2  Hill,  442 

Ives  v.  Van  Epps,  22  Wend.  155 3  Hill,  177 


Jackson  v.  Alexander,  3  Johns.  484 2  Hill,  557 

Jackson  v.  Anderson,  4  Wend.  474 2  Hill,  567 

Jackson  v.  Benedict,  13  Johns.  533 4  Hill,  622 

Jackson  v.  Brinckerhoff ,  3  Johns.  Cas.  101    2  Hill,  529 

Jackson  v.  Brown,  15  Johns.  264 1  Hill,  124 

Jackson  v.  Brownell,  1  Johns.  267, 270, 271    1  Hill,  246 

Jackson  v.  Bull,  1  Johns.  Cas.  81 4  Hill,  174 

Jackson  v.  Burns,  3  Binn.  75 3  Hill,    82 

Jackson  v.  Cadwell,  1  Cow.  622,  644  ....2  Hill,  567,  568 

Jackson  v.  Cory,  8  Johns.  385 4  Hill,  396 

Jackson  v.  Crawf ords,  12  Wend.  533 1  Hill,  138 

Jackson  v.  Cummins,  5  Mees.  &  W.  342. . 

.., 3  Hill,  492,  493 

Jackson  v.  Demont,  9  Johns.  55 2  Hill,  528 

Jackson  v.  Dewitt,  6  Cow.  316 3  Hill,  103 

Jackson  v.  Dickenson,  15  Johns.  309 4  Hill,  174 

Jackson  v.  Dominick,  14  Johns.  435 2  Hill,  523, 525 

Jackson  v.  Esty.  7  Wend.  148. ...1  Hill.  141 ;  4  Hill,  87 

Jackson  v.  Fish,  10  Johns.  456 2  Hill,  661 

Jackson  v.  Fitz  Simmons,  10  Wend.  9... 

, 2  Hill,  71;  3  Hill,  84 

Jackson  v.  Garnsey,  16  Johns.  189 

4  Hill,  428,  433,  434.  457 

Jackson  v.  Gilchrist,  15  Johns.  89, 109. ...  2  Hill,  241 
Jackson  v.  Green,  7  Wend.  333... 2  Hill,  71 ;  3 Hill,  84 
Jackson  v.  Griswold,  5  Johns.  139, 142  ...  1  Hill,  329 
Jackson  v.  Harrow,  11  Johns.  434,  436. . .  2  Hill,  362 

Jackson  v.  Hartwell,  8  Johns.  422 4  Hill,  395 

Jackson  v.  Hathaway,  15  Johns.  447,  454 

....3  Hill,  569;  4  Hill,  373 

Jackson  v.  Henry,  10  Johns.  185,  195 

2  Hill,  523;  4  Hill,  457 

Jackson  v.  Hills,  8  Cow.  290.... 3  Hill,  516 

Jackson  D.  Hobby,  20  Johns.  357 3  Hill,  497 

Jackson  v.  Howe,  14  Johns.  405 2  Hill,  305 

Jackson  v.  Hudson,  3  Johns.  375 3  Hill.  186 

Jackson  v.  Ives, 3  Hill,  466 

Jackson  v.  Jackson,  3  Cow.  73 4  Hill,  556 

Jackson  v.  Johnson,  5  Cow.  74,  97 3  Hill,  186 

Jackson  v.  Kent,  7  Cow.  59 3  Hill,  295 

Jackson  v.  Leggett,  7  Wend.  377 2  Hill,  529,  530 

Jackson  v.  Lunn,  3  Johns.  Cas.  109 3  Hill,  81,  82 

Jackson  v.  Lyons,  18  Johns.  398 4  Hill,  117 

Jackson  v.  McConnell,  19  Wend.  175 1  Hill,  569 

Jackson  v.  McVey,  18  Johns.  330 1  Hill,   35 

Jackson  v.  Mancius,  2  Wend.  357 2  Hill,  558 
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Jackson  r.  Mather.  7  Cow.  804 4  H    .  312 

Jackson  v.  Morse,  18  Johns.  441 S    UILOM 

Jackaon  v.  Murray.  1  Cow.  156 1  Hi,  ««} 

Jackson  r.  M>.-i>.  11  w,.|,,i.5» 1  gilLWT 

Jackson  r.  IVck.  4  Woncl.aOO 4  Hi  I,  312 

Jackson  v.  Phelpg,  8  Cai.  62 2  Hill,  306 

Jackson  v.  Phillips,  9  Cow.  94, 100. 112, 113 

JackTOn»."PikeV9"cb"w."69V72".". '....  *2  Hill!  Ml 

Jackson  r.  Port,  17  Johns.  479 1  Hill,  14. 

Jackson  p.  Post,  15  Wend.  588 2  Hill,  661.  652, 868 

Jackson  r.  Ramsay,  8  Cow.  76 4  H    -  174 

Jackson  r.  Rightmyre,  16  Johns.  314 4  Hill,  467 

Jackson  v.  Robinson,  4  Wend.  436 ;  3  Ma- 

son,  138,  141    1  Hill,  138,  239 

Jackson  r.  Rumsey.  3  Johns.  Cas.  234....    1  Hill,  542 

Jackson  r.  Russell,  4  Wend.  543 3  Hill,  337 

Jackson  v.  Schauber,  7  Cow.  417,  490 3  Hill,  242 

Jackson  r.  Schoon maker,  2  Johns.  230,234    2  Hill.  241 

Jackson  v.  Seward,  5  Cow.  67 4  Hill,  279,  280 

Jackson  r.  Shepard,  7  Cow.  88  ..1  Hill.  142:  4  Hill,  86 

Jackson  r.  Stackhouse,  1  Cow.  122 1  Hill.  100 

Jackson  r.  Timmerman,  7  Wend.  436 ;  12 

Wend.  299 1  Hill,  316:  4  Hill,  312 

Jackson  v.  Tattle,  9  Cow.  233 2  Hill,  525,  539 

Jackson  r.  Van  Antwerp,  1  Wend.  295... 

1  Hill,  647,  648,  649 

Jackson  v.  Vanderheyden,  17  Johns.  167.    2  Hill,  557 
Jackson  v.  Vredenbergh,  1  Johns.  159...    2  Hill,  529 

Jackson  r.  Waltermire,  6  Cow.  301 2  Hill,  342 

Jackson  v.  White,  20  Johns.  313 3  Hill,    81 

Jackson  v.  Winslow,  2  Johns.  80 2  Hill,  805 

Jackson  r.  Woodworth,  3  Cai.  136 3  Hill,  447 

Jacobs  r.  Fountain,  19  Wend.  121 3  Hill,    62 

Jacobs  v.  Graham,  1  Blackf.  392 2  Hill,  356 

Jacobs  v.  Latour,  5  Bing.  130 ;  2  Moore  & 

p.201 * 3Hill,492 

Jacobson  i\  Le  Grange,  3  Johns.  199 2  Hill,  578 

Jaggard  v.  Trip,  3  Keb.  425 3  Hill,   66 

James  r.  Browne,  1  Dall.  339 3  Hill,  61,  66,  69,  70 

James  v.  Delevan,  7  Wend.  511. 4  Hill,  167 

James  v.  Morey,  2  Cow.  246 1  Hill,  610 

James  v.  Williams,  5  Barn.  &  Adol.  1109.    3  Hill,  591 

Jansen  r.  Acker,  23  Wend.  480 3  Hill,  288 

Jansen  r.  Ostrander,  1  Cow.  670 2  Hill,  234 

Jeffrey  r.  Bigelow,  13  Wend.  621 2  Hill,  521 

Jenkins  r.  Church,  2  Cowp.  482 3  Hill,  511 

Jenkins  v.  Pell,  17  Wend.  417 ;  20  Wend. 

450 2  Hill,  650 

Jenkins  v.  Union  Turnpike  Co.,1  Cai.  Cas. 

93...  2  Hill,  247 

Jenning's  case,  12  Mod.  402 3  Hill,  248,  347 

Jennings  r.  Carter,  2  Wend.  446,449 4  Hill,  312 

Jessel  v.  Williamsburgh  Ins.  Co.,  8  Hill, 

88...  .    4  Hill,  190 

Jewell  v.  Harrington,  10  Wend.  472,  473  .    2  Hill,  309 
John  &  Cherry  Streets,  Matter  of,  19 

Wend.  659...  ...1  Hill,  191 ;  4  Hill,  148 

Johnson  v.  Baker,  4  Barn.  &  Aid.  440....    2  Hill,  586 

Johnson  v.  Bridge,  6  Cow.  693 4  Hill,  197 

Johnson  v.  Da verne,  19  Johns.  134 1  Hill,   39 

Johnson  r.  Hill,  3  Stark.  172 3  Hill,  490 

Johnson  v.  Hudson,  11  East,  180 4  Hill,  434 

Johnson  v.  Johnson,  3  Bos.  &  P.  162 2  Hill,  293 

Johnson  v.  Moss,  20  Wend.  145.  .2  Hill,  27  ;  4  Hill,  601 
Johnston  v.  Pasteur,  Cam.  &  N.  (N.  C.) 

464,472 3  Hill,  284,  zoo 

Johnston  r.  Wilson,  2  N.  H.  202 2  Hill,  101 

Jolly  r.  Ohio  Ins.  Co.,  Wright  (Ohio)  540    3  Hill,  257 
Jones,  Ex  parte,  17  Ves.  332.... 3  Hill,  640 ;  4  Hill,  220 

Jones  r.  Ashburnham,  4  East,  455 3  Hill,  135 

Jones  r.  Carter,  4  Hen.  &  M.  184 4  Hill,  368 

Jones  v.  Hoar,  5  Pick.  285 3  Hill,  283 

Jones  v.  Morgan,  1  Bro.  Ch.  206,216 3  Hill,  166 

Jonesu.  Pearle,  1  Str.  556 3  Hill,  492 

Jones  r.  Pope,  1  Saund.  38  ?i.  (3) 2  Hill,  234 

Jones  r.  Ryde,  5  Taunt.  488 1  Hill,  293 

Jones  r.  Thurloe,  8  Mod.  172 3  Hill,  492 

Jones  r.  Verney,  Willes,  169, 176, 177  ....    3  Hill,  511 

Jones  v.  Waite,  5  Bing.  N.  C.  341 2  Hill,  263 

Jones  r.  Williams,  Doug.  214 3  Hill,   69 

Jordan  r.  Black,2  Murph.  30 8  Hill,  232 

Jordan  r.  Wilkins,  2  Wash.  C.  C.  482,  484 

8  Hill.  61,  66.  69 

Josselyn  v.  Ames,  3  Mass.  274 3  Hill,  234 

Judah  v.  Stagg,  24  Wend.  238 3  Hill,  238 

Judson  r.  Etheridge,  1  Crornp.  &  M.  743. 

3  Hill,  491,  492 

Julliand  v.  Hurgott,  11  Johns.  6 4  Hill,  168 
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Kaner.  Gott,  24  Wend.  641  ..  .  1  Hill,  463 

Kane  v.  Sanger,  14  Johns.  89 8  Hill,  188 

Karthaus  v.  Owings,  2  Gill.  &  J.  430 4  Hill,  157 

Kay  c.  Duchease  de  Pienne,  3  Camp.  123  2  Hill,  263 

Keigbtley  v.  Nodes,  Sty.  313 3  Hill,  336 
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Kelr  v.  Andrade.  6  Taunt  498 3  Hill,  255 

Kellogg  i).  Manro.  9  Johns. 300, 802 1  Hill,  276 

Kellogg  r.  Wilder,  15  Johns.  465 1  Hill,  209 

Ki-lly  r.  Dutch  Church,  2  Hill,  106... 

3  Hill,  75.;  4  Hill,  619,  645 

Kelly  v.  Eckford,  5  Paige,  648 4  Hill,  518 

Kelly  v.  Harrison.  2  Johns.  Cas.  29 3  Hill,   81 

Kennedy  v.  Strong.  14  Johns.  128 3  Hill,  337 

Kent  v.  Lowen,  1  Camp.  177 

4  Hill,  219,  223,  229,  246,  246.  268,  264 

Kentv.  Phelps,  2  Day  (Conn.)  483 4  Hill,  220 

Kent  v.  Walton.  7  Wend.  266 1  Hill.  613 

K.  lit .  r.  Welch.  7  Johns.  258...  4  Mill.ftU 

Kerrt).  Shaw,  13  Johns.236 4  Hill,  644 

Kerrison  v.  Cooke,  3  Camp.  362 1  Hill,  507 

Kershaw  v.  Thompson,  4  Johns.  Ch.  609.  4  Hill,  174 
Ketchell  u.  Burns, 24  Wend.  456... 

....2  Hill.  191,  192;  3  Hill,  586,  690:  4  Hill,  182,  423 

Ketchum  v.  Barber.  4  Hill,  224 4  Hill,  258 

Kettle  v.  Bromsall,  Willes,  118 3  Hill.  286 

Key  v.  Goodwin,  4  Moore  &  P.  341,  861...    1  Hill,  332 

Keyw.West 1  Hill,  332 

Killin's  case,  Comb.  310...  lllill,186 

Kiffln  v.  Willis,  4  Mod.  379 1...        .    1  Hill,  186 

Kilby  v.  Wilson,  Kyan  &  M.  178, 181... 

1  Hill,  306,  313,  318 

Kilgour  v.  Finlyson,  1  H.  Bl  166 1  Hill,  576 

Kimball  v.  Huntington,  10  Wend.  676,679, 

680 1  Hill.259 

Kinder  D.  Williams,  4  T.  R.  378...  :.'  Hill,   28 

Kinloch  v.  Craig,  3  T.  R.  119.  783 2  Hill.  150 

Kinney  v.  Watts,  14  Wend.  38,41... 

1  Hill,  100.  101;  2H111, 115 

Klnnie  v.  Whitf  ord,  17  Johns.  34 3  H  ill,  241 

King  v.  Acton,  1  Barn.  250 1  Hill,  395 

King  v.  Baldwin,  2  Johns.  Ch.  554 ;    17 

Johns.  384 4  Hill,  656,  657 

King  v.  Bethel,  5  Mod.  19,  23 1  Hill.  158, 159 

King  v.  Burdett,  12  Mod.  Ill ;  2  Salk.  645  1  Hill,  210 
King  v.  Callaghan,  1  Mac  N.  Cr.  Ev.  385..  3  Hill.  300 

King  v.  Chapman,  Anstr.  811 1  Hill,  479 

King  v.  Clark,  1  Brod.  &  B.  473...  .    3  Hill,  484 

King  v.  Clarke,  2  Leach,  1036 3  Hill.  212 

King  v.  Commissioners  of  Fens,  2  Keb. 

43 .    3  Hill,   52 

King  v.  Crowther,  1  T.  R.  125 8  Hill,  300 

King  v.  Goodwin,  16  Mass.  63 2  Hill,  567 

Kingu.  Higgins.  2  East,  5...  ...4  Hill,  135,136 

Kingn.  Inhabitants  of  Bedell,  Andr.  8..  1  Hill,  66 
King  r.  Inhabitants  of  Derby,  Skin.  370.  3  Hill,  614 
King  v.  Inhabitants  of  Kea,  11  East,  132.  1  Hill,  66 
King  v.  Inhabitants  of  Netherthong,  2 

Barn.  &  Aid.  179 3  Hill,  618 

King  v.  Inhabitants  of  Twyning,2  Barn. 

&Ald.  386 1  Hill,  272 

King  v.  Inhabitants  of  Woburn,  10  East, 

395 1  Hill,  687. 588 

King  v.  Justices  of  St.  Albans,  8  Barn.  & 

C.  698  ;  5  Dowl.  &  R.  538,  541 2  Hill,    27 

King  v.  Justices    of    Somersetshire,  1 

Dowl.  &R.  443..  .    2  Hill.   27 

King  v.  Kiddy,  4  Dowl.  &  H.  734  ...  .3  Hill.  300 
King  v.  Luffe,  8  East,  193...  .  1  Hill,  66 

King  v.  Marlborough,  Cro.  Jac.  303 2  Hill,  334 

King  v.  Mayor  of  Hastings,  1  Dowl.  &  R. 

148 1 .    1  Hill,  547 

King  v.  Mayor  of  Liverpool.  3  East,  86..    3  Hill.  618 

King  v.  Morphew,  2  Maule  &  S.  602 3  Hill,  299 

King  v.  Nottingham,  4  East.  208 1  Hill.  182 

King  v.  Paine,  Carth.  405 3  Hill,  2SW 

Kingt'.  Philipps.  6East,464 2  Hill,  560 

King  v.  Heading,  Cas.  t.  Hardw.  79 1  Hill.    66 

King  v.  Ridge,  4  Price,  50 4  Hill,  228,  476 

King  v.  Scrivener's  Co.  10  Barn.  &  C.  511    2  Hill,  230 

King  v.  Smith,  1  Stark.  242 3  Hill.  306 

King  v.  Thorn.  1  T.  R.  487 4  Hill.  504-506 

King  v.  Trustees  of  N.  &  W.  Road.  5 

Adol.  &E.563 4  Hill.  102 

Kingt).  Utoxeter,  W.  Kel.  117;  1  Barn. 

443...  ...2  Hill.  29,  30 

King  v.  Winton,  5  T.  R.  89 3  Hill,  407 

King  t>.  Young.  2  Anstr.  448 1  Hill,  478-480 

Kingman  v.  Spurr,  7  Pick.  235.  237,  239  ..    1  Hill,  238 

Kington  v.  Gale,  8  Vin.  Abr.  548 1  Hill,   40 

Kissam  v.  Forrest,  25  Wend.  651,  652 8  Hill,  339 

Kitchen  v.  Campbell,  3Wils.304 -2  Hill,  481 

Kittridge  v.  Woods,  3  N.  H.  503 2  Hill.  144 

Klock  v.  Cronkhite,  1  Hill,  107 4  Hill,  174 

Klock  v.  Robinson,  22  Wend.  157, 160, 161    3  Hill,  421) 

Knipe  v.  Palmer,  2  Wils.  130 1  Hill,   98 

Kortz  v.  Carpenter.  5  Johns.  120 4  Hill,  644 
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Lackey  t>.  M'Donald,  1  Cai.  116 4  Hill,  593 

Lade  v.  Shepherd,  2  Str.  1004 3  Hill.  569 

Ladue  v.  Seymour,  24  Wend.  60,63 2  Hill,  604 
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Lambu.Coe,19  Wend.  127 3  Hill,  449 

Lambert  v.  Hoke.  14  Johns.  385 4  Hill,  142 

Lamine  v.  Dorrell,  2  Ld.  Raym.  1216 1  Hill,  296 

Lamourieux  v.  He  wit,  5  Wend.  307.... 2  Hill,  191, 192 

Lane  v.  Cotton,  1  Salk.  17 1  Hill,  551 

Lang  v.  Anderson,  3  Barn.  &  C.  495 3  Hill,  126 

Lanldon  v.  Buell,  9  Wend.  80 1  Hill,  453 

Langendyek  v.  Burhans,  11  Johns.  462  . .    4  Hill,  117 

Langston  v.  Corney,  4  Camp.  174 1  Hill,   85 

Lancaster  v.  Thornton,  2*Burr.  1027 3  Hill,  365 

Lansing  v.  Caswell,  4  Paige,  523 3  Hill,  460 

Lansing  v.  Van  Alstyne,  2  Wend.^3  n..  ;  ^  ^  ^ 

Lansingr  Vischer,  1  Cow.  431. 1  Hill,  643 

Laporte  v.  Landry,  5  Mart.  (La.)  359... 2  Hill,  590,  591 

Larkin  v.  Bobbins,  2  Wend.  505.... 2  Hill,  389 

Las  Caygas  v.  Larionda's  Syndics.4  Mart. 

(La.)  283,  285 - 2  Hill,  230 

Lassell  v.  Reed,  6  Greenl.222.... 2  Hill,  144 

Lathrop  v.  Ferguson,  22  Wend.  116 ..    4  Hill,  174 

Lavabre  o.  Wilson,! Doug.  284,  285,  291... 

1  Hill,  511;  3  Hill,  257 

Law  v.  Hollingsworth,  7  T.  E.  160 3  Hill,  254,  255 

Lawrence  v.  Barker,  5  Wend.  301 2  Hill,  535 

Lawrence  v.  Grasper 3  Hill,  592 

Lawrence  v.  French,  25  Wend.  446 3  Hill,  332 

Lawrence  v.  Smith,  5  Mass.  362 •_..-    1  Hill,  605 

Lawton  v.  Commissioners,  2  Cai.  179, 182 

...2  Hill,  22;  3  Hill,  51,  52 

Leafv.  Gibbs,4Carr.  &  P.  466 2  Hill,  586 

Lee,  Ex  parte,  1  P.  Wms.  782 4  Hill,  228 

Lee  v.  Cass,  1  Taunt.  511 4  Hill,  228,  230,  242,  252 

Lee  v.-Gansell,  1  Cowp.  1,6,  6 

1 1  Hill,  338,  339;  4  Hill,  441 

Lee  t).  Gansel,  Lofft.  381 4  Hill,  441 

Lee  v.  Huntoon,  Hofif.  Ch.  447 4  Hill,  291 

Lef  tley  v.  Mills.  4  T.  R.  175 3  Hill,   55 

Leftwick  v.  Berkeley,  1  Hen.&  M.  (Va.)  61    1  Hill,  479 

Legard  v.  Johnson,  3  Ves.  352 2  Hill,  236 

Leggv.  Stillman,  2Cow.418 2  Hill,  519 

Le  Guen  v.  Gouverneur,  1  Johns.  Gas.  492    4  Hill,  656 

Leiberu.  Goodrich,  5  Cow.  186, 188.. 2  Hill,  427 

Lemayne'8case,5Co.93 1  Hill,  338 

Lenthal's  case,  Cro.  Eliz.  137 2  Hill,  282 

Leonard  v.  Mason,  1  Wend.  522 4  Hill,  182 

Leonardo  Slaughter,  10  Johns.  367 2  Hill,  384 

Leq ueer  v.  Prosser,  1  Hill,  256 2  Hill,  191 

Le  ftoy  v.  Corp.  of  N.  Y.,4  Johns.  Ch.  356    2  Hill,   22 
Le  Roy  v.  Mayor  of  N.  Y.,  20  Johns.  430. .. 

2  Hill  11.  21,  25 

Le  Roy  v.  Tidderley,  i'sid".  14 '. ""'.'.'.'.....    3  Hill,  347 
Levy  v.  Bank  of  U.S.,  1  Binn.  (Pa.)  27;  4 

Dall.234 1  Hill,293 

Lewis  v.Babcock,  18  Johns.  443 2  Hill,  316 

Lewis  v.  Lee,  3  Barn.  &C.  291 2  Hill,  263 

Lewis i'.  Lyman,  22  Pick. 437 -...1  Hill,  247,  248 

Lewisu.  Palmer,  6  Wend.367 2  Hill,  567 

Lewis  v.  Stevenson,  2  Hall,  63 4  Hill,  291 

Leyfleld's case.  10Co.90 1  Hill,  268 

Lightbody  v.  Ontario  Bank,  11  Wend.  9  ..    2  Hill,  607 

Lightburn  v.  Cooper,  1  Dana,  273 2  Hill,  292 

Little  v.  Harvey,  9  Wend.  157 1  Hill,  643 

Littlefleld  v.  Storey,  3  Johns.  425 1  Hill,  554 

Livingston  v.  Bishop,  1  Johns.  290 3  Hill,  580 

Livingston  v.  Cheetham,2  Johns.  479 2  Hill,  414 

Livintreton  v.  Dean,  2  Johns.  Ch.  479....    3  Hill,  231 
Livingston  v.  Mayor  of  N.  Y.,  8  Wend.  85 

4  Hill,  149, 152 

Livingston  v.  Peru  Iron  Co.,9  Wend.  511, 

516 1  Hill,  463;  2  Hill,  528 

Lloyd  v.  Gurdon,  2  Swanst.  180 2  Hill,  177 

Lloyd  v.  Johnson,  1  Bos.  &  P.  340,  341 ....    2  Hill,  562 

Lloyd  v.  Scott,  4  Pet.  205 4  Hill,  228 

Lloyd  i).  Williams,  3  Wils.  261.. 4  Hill,  227 

Lockwood  v.  Bull,  1  Cow.  322 4  Hill,  15-17 

Lodwicks  v.  Ohio  Ins;  Co.,  5  Ohio,  435...    3  Hill,  257 

Loomisu.  Marshall,  12  Conn.  69 1  Hill,  239 

Longridge  v.  Dorville,  5  Barn.  &  Aid.  117    3  Hill,  506 

Lotan  v.  Cross,  2  Camp.  465 3  Hill,  353 

Louisiana  State  Bank  v.  Rowell,  6  Mart. 

(La.)  506,591 2  Hill,  590 

Lousley  v.  Hayward,  1  Younge  &  J.  583.    3  Hill,    27 

Lovelace's  case,  W.  Jones,  268 4  Hill,  359 

Lo vett  v.  Pell,  22  Wend.  369 1  Hill.  62,  464,  658 

Low  v.  Waller,  2  Doug.  7*5,  739 4  Hill,  475,  488 

Lower  v.  Winters,  7  Cow.  263 3  Hill,  130 

Lowery  v.  Scott,  24  Wend.  358 3  Hill,  522 

Lowes  v.  Mazzaredo,  1  Stark.  385 4  Hill,  238,  476 

Lownds  v.  Remsen,  7  Wend.  35 4  Hill,  622 

Lowry  v.  Pinson,  2  Bailey,  324 1  Hill,  316 

Loyd  v.  Brewster,  4  Paige,  541 1  Hill,  315 

Lucas  v.  Nockells,  4  Bing.  729 ;  2  Younge 

&J.304 1  Hill,    81 

Ludlow  v.  Hackett,  18  Johns.  252 4  Hill,  592 

Ludwell  v.  Newman,6T.  R.  458 

3  Hill,  332;  4  Hill,  646 


Lupin  v.  Marie,  2  Paige,  169 1  Hill,  313 

Luqueer  v.  Prosser,  1  Hill,  256 3  Hill,  585,  589,  590 

Lusk  v.  Hastings,  1  Hill,  656,  659 3  Hill,  555 

Lyon  v.  Burtis,  4  Cow.  539. 4  Hill,  556 

Lyon  v.  Commonwealth,  3  Bibb.  (Ky.) 

430 3  Hill,246 

Lyon  v.  Jerome,  15  Wend.  569  2  Hill,  347 

Lyttleton  v.  Cross,  4  Barn.  &  C.  117 2  Hill,  388 

M 

McAllister  v.  Reab,  4  Wend.  483 3  Hill,  177 

Macbeath  v.  Cooke,  1  Moore  &  P.  513,  514 

1  Hill,  659,  660 

Macbeath  v.  Ellis,  4  Bing.  578 1  Hill,  659 

M'Brain  v.  Fortune,  3  Camp.  317 ....    3  Hill,  579 

McCarty  v.  Vickery,  12  Johns.  348.  . 

1  Hill, 306,  313,  314;  3  Hill,  350 

M'Clellan,  Ex  parte,  1  Dowl.  Pr.  Cas.  81.  3  Hill,  407 
M'Crea  v.  Purmort,  16  Wend.  460, 471, 472 

....1  Hill,  509,  603 :  2  Hill,  557,  662 ;  4  Hill,  a50,  647 

McCrea  v.  Purmort,  5  Paige,  620 4  Hill,  350 

McCullough  v.   Mayor  of  Brooklyn,  23 

Wend.461 2  Hill,   47 

McDaniel,  Case  of,  Fost.  123 3  Hill,  209 

MacDowell  v.  Fraser,  1  Doug.  260 4  Hill,  337 

M'Dowle,  Matter  of ,  8  Johns.  328 3  Hill,  411 

McElwee  v.  Sutton,  2  Bailey,  128 1  Hill,  316 

McGeehan  v.  McLaughlin,  1  Hall,  33....  4  Hill,  158 
Mackalley's  case,  9  Co.  67,  69. ...2  Hill,  92;  3  Hill. 484 
McKenster  v.  Van  Zandt,  1  Wend.  13  ... 

2  Hill, 384;  4Hill,  167 

Mackenzie  v.  Scott,  6  Bro.  Ch.  287... 4  Hill,  240 

M'Kesson  v.  M'Dowell,  4  Dev.  &  B.  120.  4  Hill,  241 
Mackie  t>.  Cairns,  5  Cow.  547,  567,  569,  573 

1  Hill,  462,  463,  475  ;  4  Hill,  258 

McKinnell  v.  Robinson,  3  Mees.  &  W.  434    4  Hill,  430 

McLaren  fc.  Watson,  26  Wend.  430 3  Hill,  585 

McLaughlin  v.  Hill,  6  Vt.  20 3  Hill,  416 

M'Lees  v.  Hale,  10  Wend.  426 3  Hill,  130 

M'Leod  v.  Drummond,  17  Ves.  153 4  Hill,  507 

McMahon  v.  Collins,  1  Hogan,  193,  194...  4  Hill,  520 
McManus  v.  Crickett,  1  East,  106,  107....  3  Hill,  358 

McMenomy  v.  Ferrers,  3  Johns.  71 1  Hill,   85 

McNair  v.  Gilbert,  3  Wend.  344 1  Hill,  538 

Maberly  v.  Strode,  3  Ves.  450 4  Hill,  498 

Maddock  v.  Hammett,  7  T.  R.  184 4  Hill,  249,  254 

Madeiras  v.  Catlett,  7  Monroe,  477 3  Hill,  232 

Madison  Co.  Bank  v.  Keller,  2  Hill,  117, 

120 3  Hill,  555 

Maggs  v.  Hunt,  12  J.  B.  Moore,  357,  359. 

4Bing.212 1  Hill,  331 

Magill  v.  Hinsdale,  6  Conn.  484 4  Hill,  359 

Mainwaring  v.  Giles,  5  Barn.  &  Aid.  356.  3  Hill,  27 
Major  v.  Hammond,  9  Barn.  &  C.  363  ...  4  Hill,  446 
Malcom  v.  Rogers, 5  Cow.  188, 193, 194... 

1  Hill,  547;  3  Hill,  615 

Malbne  v.  Clark.  2  Hill,  657 3  Hill,  500 

Manchester  Iron  Mfg.  Co.  v.  Sweeting, 

10  Wend.  162 4  Hill,  656 

Mansell  v.  Israel,  3  Bibb.  (Ky.)  510,  512..    3  Hill,  284 

Manning,  Ex  parte,  2  P.  Wms.  410 4  Hill,  173 

Mapesu.  Weeks.  4  Wend.  659 2  Hill,  514 

Mappa  v.  Pease,  15  Wend.  672,  673  ...:...  4  Hill,  190 
Marbury  v.  Madison,  1  Cranch,  174.... 2  Hill,  168, 171 

Marcy  v.  Clark,  17  Mass.  330 2  Hill,  270 

Markham  v.  Lee,  cited  in  1  Leon.  89 1  Hill,  854 

Markle  v.  Hatfield,  2  Johns.  455 2  Hill,  608 

Marquand  v.  Webb,  16  Johns.  93,  94  ....  3  Hill,  579 
Marsh  v.  Hutchinson,  2  Bos.  &  P.  226....  2  Hill,  263 

Marshall  v.  Davis,  1  Wend.  109 3  Hill,  350 

Marshall  v.  Rutton,  8  T.  R.  545.... 2  Hill,  261-263 

Marston  v.  Baldwin,  17  Mass.  606 1  Hill,  314 

Martin,  Ex  parte, 4  Hill,  573 

Martin  v.  Hawks,  15  Johns.  405 1  Hill,  633 

Martin  v.  Hunter,  1  Wheat.  333,  334,  336, 

337,348.... 2  Hill,  166, 168, 169 

Martin  v.  Stillwell,  13  Johns.  275.2  Hill,  561 :  3  Hill,  23 

Martin  v.  Walton,  IMcCord,  16 1  Hill,  576 

Marvin  v.  Feeter.8  Wend.  533 1  Hill,  232 

Marzetti  v.  Williams,  1  Barn.  &  Adol.415    2  Hill,  431 

Mason  v.  Joseph,  1  Smith,  406 1  Hill,  506 

Mason  v.  Thompson,  9 Pick.  280  ..3  Hill.  489,  490.  491 

Massa  t).  Dauling,  2  Str.  1243 4  Hill,  476 

Masterman  v.  Cowrie,  3  Camp.  438  .4  Hill,  220, 228-230 

Matson  v.  Trower,  Ryan  &  M.  17 

...1  Hill. 493;  2  Hill,  273 

Matthews  v.  Cook,  13  Wend.  33 1  Hill,  605 

Matthews  v.  Griffiths,  Peake  JV.  P.  Cas. 

200 4  Hill.  249,  254 

Matthews  v.  Port,  Comb.  63. 3  Hill,  299 

Matthews  v.  West  London  Water  Works 

Co.,  3Camp.  403 3  Hill,  194 

Matthison  v.  Forbus.  19  Johns.  292 1  Hill,   60 

Maule  v.  Beaufort,  1  Russ.  349 1  Hill,  238 

Mauran  v.  Lamb,  7  Cow.  174 1  Hill,  556,  587 

Maverick  v.  Lewis,  3  McCord,  211 1  Hill,  247,  248 

23 


CITATIONS. 


Mavor  v.  Pyne.  3  Bin*.  886 8  Hill,  181 

May  hew  ».  Locke.  2  Marsh.  877;  7  Taunt. 

Mayhew'tj!  MayhewVFortei."887". " 
Mayor  r.  Turm-r.l  Cowp.  86  ...1  Hill,  651) ;  3  Hill.  Hi- 
Mayor  t).  Wanl.  1  W  118.110.  Ill 8  Hill,  569.  570 

Mayor  of  Allmny,  K.r  i>nftr,  £t  Wend.  277, 

281-284.288 . 2  Hill.  25,  27 

Mayor  of  London's  case.  8  Wils.  188 1  Hill,  165 

Mayor  of  Lyine  Regis  v.  Henly,  1  King. 

N.  C.S22;  »  Barn.  &  Adol.  77 3  Hill,  541,  616 

Mayor  of  Lynn  r.  Turner.l  Cowp.  86....  8  Hill,  541 
Mayor  of  N.  Y.,  Matter  of,  11  Johns.  77.  4  Hill,  S3 
Mazuzan  r.  Mead.  21  Wend. 285. 4  Hill,  479,  485, 48ti.  4W 
Mead  r.  Kngs.  5Cow.  303,308...!  Hill,  265;  »  Hill,  457 

Mead  r.  Lansingh,  1  Hopk.  124 1  Hill,  609 

Mechanic's  Bank  v.  Bank  of  Columbia,  5 

Wheat.  328 4  Hill,  449 

Mechanic's  Hunk  of  Alexandria  r.  Seton. 

lPet.309...  2  Hill,  461 

Meech  v.  Churchill,  2  Wend.  630 

...1  Hill,  260;  2  Hill.  191 
Melen  t>.  Andrews,  1  Moody  &  M.  336....    2  Hill,  541 

Melville  r.  Brown,  15  Mass.  82 2  Hill,   49 

Merccin  v.  People,  25  Wend.  64,  72, 83.... 

3  Hill,  410,  421-423.425,  608 

Merchant's  Bank  v.  Moore,2  Johns.  294. .  4  Hill,  592 
Merchant's  Bank  u.  Spicer,6  Wend.  445. .  2  Hill,  429 
Merrick.  Estate  of,  2  Ashm.  (Pa.)  485....  3  Hill,  74 

Merrill  v.  Berkshire,  11  Pick.  269 2  Hill,  474 

Merrill  v.  Ithaca  &  Owego  R.  R.  Co.,  16 

Wend.  586,  595 2  Hill, ,535,  538 

Merritt  r.  Arden,  1  Wend.  91,  92 4  Hill,  592.  593 

Merritt  r.  Benton,  10  Wend.  116 2  Hill.  4ftO,  640 

Mersereau  v.  Norton,  15  Johns.  179, 181.  2  Hill,  48 
Mervin  v.  Kumbel,  23  Wend.  293,  301.  302  2  Hill,  195 

Messenger  v.  Holmes,  12  Wend.  203 1  Hill,  183 

Mecsinger  r.  Kintner,  4  Bmn.  (Pa.)  97.. .    1  Hill,  141 

Milburn  v.  Codd,  7  Barn.  &  C.  419 3  Hill,  190 

Middlebrook  t).  Corwin,  15  Wend.  169, 170    2  Hill,  144 

Middlecofs  case, 3  Hill,  347 

Middlemore  v.  Goodale,  Cro.  Car.  603...  4  Hill,  347 
Middletown  Bank  v.  Magill,  5  Conn.  28!.  2  Hill,  270 

Michel  v.  Cue,  2  Burr.  660 1  Hill,  651 ;  4  Hill.  268 

Miller's  case,  1  W.  Bl.  451 1  Hill,  330 

Miller  r.  Adsit,  18  Wend.  072 1  Hill,  647,  649 

Miller  r.  Franklin,  20  Wend.  630.. .<...!  Hill,  632,  633 

Miller  v.  Gaston,  2  Hill,  80, 188,  190 

3  Hill,  586,  589,  591 

Miller  r.  Maxwell,  16  Wend.  9 2  Hill,  509 

Miller  v.  Miller,  8  Johns.  74.  77...  -    3  Hill,   24 

Miller  c.  Seare.  2  W.  Bl.  1141 2  Hill,   26 

Miller  v.  Watson,  5  Cow.  195 :    1  Hill,  149 

Mills  i).  Bank  of  U.  S.,  11  Wheat.  431...  .    2  Hill,  595 

Mills  v.  Banks,  3  P.  Wms..  9 3  Hill,  367,  369 

Mills  r.  Bond.  Fortes.  363 2  Hill,  234 

Mills  r.  Duryea,  7Cranch,481 1  Hill,' 484 

Mills  r.  Graham,  4  Bos.  &  P.  140 3  Hill,  286 

Mills  v.  Hall.  9  Wend.  315 3  Hill.  623 

Mills  t>.  Hunt,  20  Wend.  433 1  Hill,  294 

Mills  r.  Martin,  19  Johns.  7 1  Hill,  139 

Mills  v.  Wyman,  3  Pick.  207 1  Hill,  538 

Milwardr.  Thatcher,  2  T.  R.  87...  .    2  Hill,   97 

Miner  v.  Bradley,  22  Pick.  460...  .    2  Hill,  293 

Minor,  Exparte,  11  Ves.  559 4  Hill,  173 

Minton  v.  Woodworth,  11  Johns.  474....    2  Hill.  234 

Moak  i).  Johnson,  1  Hill.  99 2  Hill,  116 

Moakley  v.  Riggs,  19  Johns.  69.  71 2  Hill.  139, 140 

Mohawk  Bank  v.  Broderick.  10  Wend.304  2  Hill.  429 
Mohawk  &  H.  R.  R.  Co.  v.  Clute,  4  Paige, 

384 .    4  Hill,   25 

Moh  un's  case.  ISalk.  104  (h) 1  Hill,  393 

Moir  v.  Royal  Exchange  Assurance  Co. 

3  Maule  &   8.   461;  4   Camp.   84;  6 

Taunt.241 3  Hill,  126 

Monnellc.  Weller,  2  Johns.  8,  9 2  Hill,  255 

Monroe  r.  Twislcton,  Peake's  Ev.  (Nor- 

ris)  App.  29 1  Hill,  64,  65;  2  Hill,  187,188 

Monroe  v.  Twisletou.  Peake  Add.  Cas.219 

1  Hill,  64;  2 Hill.  187 

Monte  A  llegre.  The.  9  Wheat.  644 3  Hill,  268 

Monteflori  v.  Monteflori,  1  W.  Bl.  363,  364    4  Hill,  428 

Montgomery  v.  Dorion.  7  N.  H.  475 4  Hill,  366 

Moodalay  v.  East  India  Co..  1  Bro.  Ch. 

469 3  Hill,540 

Mooers  v.  White.  6  Johns.  Ch.  376. . .       .    1  Hill,  593 

Moon  t).  Eldred,  3  Hill,  106,  107,  n 4  Hill,  549 

Moore  t).  Fox,  10  Johns.  244 3  Hill.  130 

Moore  v.  Mcagher,  1  Taunt.  39 2  Hill,  313,  314 

Moore  v.  Viele,  4  Wend.  420.  422 1  Hill,  536.  537 

Moores  v.  Smedley,  6  Johns.  Ch.  28 1  Hill,  200 

Morice  v.  Lee.  8  Mod.  362. 364 1  Hill.  :.w 

Morly's  case.  Lord,  Kel.  53,  55  ...  .8  Hill.  305 

Morset).  Shattuck,  4N.H.229 4  Hill,  647 

Morrellr.  Waggoner,  5  Johns.  233...  .  1  Hill.  205 
Morris  v.  Phelps,  5  Johns.  49,  54 3  Hill,  1*5 


Morris  v.  Rees,  8  Wlls.  348 l  Hill,  806 

Morrison  r.  Rogers,  2  Scam.  (III.)  817....  3  Hill.  2H3 
Morton  r.  Fenn,  3  Doug.  211 ;  7  T.  R.  126 

1  Hill,  274,  522,  523 

Moss  v.  Oakley.  2  Hill,  265.  3  Hill,  190 :  4  Hill.  2»tf>,  4.ri6 
Mostyn  v.  Fabrigas,  1  Cowp.  161,  172,  174 

1  Hill,  605;  2  Hill,  ICJL' ;  :i  HU1.2W 

Mott  v.  Hicks,  1  Cow.  613. .  2  Hill,  268  :  4  Hill.  445,  456 

Mountford  t\  Catesby,  Dyer,  328  (n) :.'  Kill  1111 

Mount  Morris  Square,  Matter  of, 2  Hill, 

14 4  Hill,  87,  80 

Mowatt  v.  Howland,  3  Day,  353 1  Hill,  576 

Mowrey  r.  Walsh,  8  Cow..  238 1  Hill,  306-308,  315 

Mowry  r.  Todd,  12  Mass.  281 3  Hill,  89 

Muir  i).  Fleming,  1  Dowl.  &  K.  29 :.'  Hill.  215 

Mulcarry  r.  Eyres.  Cro.  Car.  511 3  Hill,  511 

Muldon  v.  Whitlock,  1  Cow.  290,  306 1  11111,518 

Mumford  v.  Church,  1  Johns.  Cas.  147...  3  Hill,  295 
Munn  v.  Commission  Co.,  15  Johns.  44  ..  4  Hill,  482 

Murphy,  Ex  parte,  7  Cow.  163 3  Hill,  46 

Murphy  v.  People,  2  Cow.  818  and  M.  (/*»..  4  Hill,  149 

Murray  p.  Bogert,  14  Johns.  318,  322. 1  Hill,  238 

Murray  v.  Judah,  6  Cow.  484,  490,  4H2. . . 

lHill.507:  2  Hill,  427,  429-431 

Murray  v.  Lylburn,  2  Johns.  Ch.  441,  443  3  Hill,  230 

Murray  v.  Riggs,  15  Johns.  671 1  Hill,  463 

Murray  v.  Wooden.  17  Wend.  531 1  Hill,  124 

Musgrave  r.  Medex,  1  Mer.  49 3  Hill.  :t'.ir> 

Musser  v.  Curry,  3  Wash.  C.  C.  482 1  Hill,  593 

N 

Nash  v.  Mosher,  19  Wend.  431...  .3  Hill,  350 

National  Bank  v.  Norton,  1  Hill,  572... 

2  Hill,  463,  521 ;  3  Hill,  275 

Neal  D.  Keel,  4  Monroe,  162,  163 3  Hill,   64 

Neal  v.  Lewis,  2  Bay  (S.  C.),  204...      ....    3  Hill,  141 

Neely  v.  Lyon,  10  Yerg.  (Tenn.)  478 3  Hill,  284 

Negus,  Matter  of,  7  Wend.  499 1  Hill,  147 

Nellis  v.  Clark,  20  Wend.  24 .    4  Hill,  461 

Nellis  o.  Lathrop,  22  Wend.  121, 122 4  Hill,  174 

Nelson  t).  Dubois,  13  Johns.  175 

IHill,  93;  2  Hill,  84.  85;  3  Hill,  235 

Newbery  v.  Armstrong,  4  Carr.  &  P.  59.  3  Hill,  588 
Newburgh  Tpke.  Co.  v.  Miller,  5  Johns. 

Ch.113 3  Hill,  615 

Newcomb  v.  Ramer,  2  Johns.  421,  n 1  Hill,  245 

Newell  ».  Wood,  1  Munf.  1...  .    1  Hill,  479 

New  England  Bank  v.  Lewis,  8  Pick.  113    3  Hill,  416 

Newland  v.  Oakley,  6  Yerg.  489 3  Hill,  270 

Newman  v.  Bradley,  1  Dall.  240 2  Hill,  442 

New  York  Firemen  Ins.  Co.  v.  Ely,  8 

Cow.  678,  705 4  Hill,  258,  475.  476 

New  York  &  Shawangunk  Mining  Co., 

Exparte,  22  Wend.  636 4  Hill,  616 

Niblo  v.  Clark,  3  Wend.  24 2  Hill,  234 

Nichol  v.  Green,  Peck,  283,  288 3  Hill,  266,  274 

Nichols  i'.  Clent,  3  Price,  547 2  Hill,  150 

Nichols  v.  Goldsmith.  7  Wend.  160 

2  Hill,  538;  4  Hill,  131 

Nichols  v.  Norris,  3  Barn.  &  Adol.  41,  n..  1  Hill,  507 
Nichols  v.  Rensselaer  Co.  Mutual  Ins. 

Co.,  22  Wend.  125,  129 1  Hill,  495 

Niven  v.  Munn,  13  Johns.  48 3  Hill,   24 

Noble  v.  Adams,  2  Marsh.  366 1  Hill,  316 

Nokes's  case,  4  Co.  80 .    3  Hill,  332 

Norman  v.  Wells,  17  Wend.  142, 143 3  Hill,  611 

North  Bridgewater  Cong.  Soc.  v.  War- 
ing, 24  Pick.  304 3  Hill,   27 

North    Hempstead    v,    Hempstead,     1 

Hopk.  Ch.  288 .    4  Hill,  396 

North  River  Bank  v.  Aymer,  3  Hill,  262. 

3  Hill,  281,  282 

Norton  v.  Barnum,  20  Johns.  337 3  Hill.  4V, 

Norton  v.  Rich,  20  Johns.  475 1  Hill,  632 

Nourse  v.  Prime,  7  Johns.  Ch.  69.  76,  78, 

79,490 3  Hill,  697,  698 ;  4  Hill.  220,  234 

Noyes  v.  Hewitt,  18  Wend.  141 

IHill.  63;  2  Hill.  125;  3  Hill,  76 

O 
Oakley  v.  Boorman,  21  Wend.  588,  593, 

594" .  .2  Hill,  607  :  3  Hill,  585,  586,  590 ;  4  Hill.  235.  242 

Oakley  v.  Van  Horn,  21  Wend.  305 3  Hill,    76 

Oates  v.  Aylet.  Aleyn,  74 2  Hill,  334 

Oates  v.  Brydon.  3  Burr.  1897 4  Hill,  117 

O'Callaghan  v.  Sawyer,  5  Johns.  118 4  Hill,  1«7 

Ocean  Ins.  Co.  v.  Polleys,  13  Pet.  157....    3  Hill,  255 

Ogtiurii  r.  Herrington,  1  Str.  127 2  Hill,  :?.H 

Ogilvier.  Foljambe,  3  Mer.  62 4  Hill,  :Xi7 

OrKeson  v.  Barclay,  2  Pa.  531 3  Hill,  506 

Olcottr.  Rathbone,  5  Wend.  490 1  Hill,  518 

Olmsteadr.  Miller,  1  Wend.  506 2  Hill,  314 

Ol mated  r.  Hotailing.  1  Hill.  317 3  Hill,  aw 

Onondaga  Co.  Bank  v.  Bates,  3  Hill,  53..  4  Hill,  131 
Ontario  Bank  v.  Petrie,  3  Wend.  456..  .2  Hill.  593,  595 
Orr  v.  Hodgaon,  4  Wheat.  453,  510 3  Hill,  82-85 


CITATIONS. 


xi 


Orrell  v.  Maddox,  Run.  Ej.  458 ;  App.  1. .    3  Hill,  347 
Osborn  v.  Governors  of  Guy's  Hospital, 

2Str.728 2  Hill,  578 

Osborn  v.  U.  S.  Bank,  9  Wheat.  738, 820.2  Hill,  168, 177 

Osborne  V.  Crosbern,  1  Sid.  238 1  Hill,  479 

Osborne  v.  Huger,  1  Bay.  (8.  C.)  179 1  Hill,  334 

Osborne  v.  Moss,  7  Johns.  161 . 

.... 2  Hill,  185  ;  4  Hill,  427,  433 

Osgood  v.  Franklin,  2  Johns.  Ch.20 3  Hill,  365 

Otis  v.  Wakeman,  1  Hill,  604 3  Hill,  560 

Otisv.  Wood;  3  Wend.  498 2  Hill.  327 

Quids  v.  Samson,  3  Taunt.  261 1  Hill,  571 

O verfleld  v.  Bullitt,  749,  750 3  Hill,  284 

Overseers  of  Pittstown  v.  Overseers  of 

Pittsburgh,  15  Johns.  436 4  Hill,  137 

Oviatt  1).  Sage,  7  Conn.  99 1  Hill,  239 

Owings  v.  Frier,  2  Marsh.  268,  269 3  Hill,  284 

Owings  v.  Owings,  1  Harr.  &  G.  484 2  Hill,  581 

Oxford  Bank  v.  Haynes,  8  Pick.  423...  1  Hill,  259,  260 


Packard  v.  Hill,  7  Cow.  489 3  Hill,  295 

Packers.  Willson,  15  Wend.  343 

3  Hill,  586-589.  592 

Pain  v.  Packard,  13  Johns:  174 4  Hill,  656 

Paine  v.  Partrich,  Carth.  191 3  Hill,  617 

Painter  v.  Liverpool  New  Gas  &  C.  Co., 

6Nev.&M.736 1  Hill,285 

Palmer  v.  Baker,  1  Maule  &  S.  56 4  Hill,  221 

Palmer  v.  Gurnsey,  7  Wend.  248 3  Hill,  99-101 

Palmer  v.  Vandenbergh,  3  Wend.  193....  4  Hill,  137 

Parker  v.  Carter.  4  Munf.  (Va.)  273 1  Hill,   36 

Parker  v.  Donaldson,  2  Watts  &  S.  9 3  Hill,    74 

Parker  v.  Flint,  12  Mod.  2£4 3  Hill,  157 

Parker  v.  Mellor,  Carth.  398 : 1  Ld.Raym. 

217 1  Hill,353 

Parker  v.  Patrick,  5  T-  R.  175 1  Hill,  306 

Parker  v.  Ramsbottom,  3  Barn.  &  C.  257, 

270  ;  5Dowl.  &  R.  138,151 4  Hill,  244 

Parkhouse  v.  Forster,  5  Mod.  428 3  Hill,  157 

Parkins  v.  Hawkshaw.  2  Stark.  239 1  Hill,   38 

Parks  v.  Boston,  8  Pick.  218. 225 2  Hill,  12,  21,  22 

Parks  v.  Brinkerhoff,  2  Hill,  663 3  Hill,  585 

Partridge  v.  Partridge,  2  Harr.  &  J.  63..  2  Hill,  581 
Patchin  v.  Mayor  of  Brooklyn,  13  Wend. 

668 2  Hill,    30 

Patchin  v.  Pierce,  12  Wend.  61 1  Hill,  453,  608 

Pateshall  v.  Tranter,  3  Adol.  &  E.  103 ;  4 

Nev.  &  M.  649 2  Hill,  291 

Patrick  v.  Harrison.  3  Bro.  Ch.  476 2  Hill,  177 

Patridge  v.  Emson,  Noy,  62 1  Hill,  186 

Patten  v.  Thompson.  5  Maule  &  S.  350...  2  Hill,  151 

Patterson  v.  Patterson,  13  Johns.  379 2  Hill,  578 

Patterson  v.  Westervelt,  17  Wend.  543..  1  Hill,  276 

Pattison  v.  Hull,  9  Cow.  776,  777,  n 2  Hill,  129 

Paul  v.  Graves,  5  Wend.  76 2  Hill,  414 

Pawling  v.  Willson,  13  Johns.  192,  207...  4  Hill,  601 

Pawling  v.  U.  S.,  4  Cranch,  219,  221 2  Hill,  586 

Payne  v.  Partridge,  Show.  255 3  Hill,  617 

Payne  v.  People,  6  Johns.  103 3  Hill,  212 

Pearsell  v.  Commissioners,  17  Wend.  15.  2  Hill,    22 

Pearson,  In  re,  4  J.  B.  Moore,  366 3  Hill,  407 

Pease  v.  Gleason,  8  Johns.  409 3  Hill,  328 

Peer  v.  Humphrey,  2  Adol.  &  E.  495;  4 

Nev.&M.430 .  lHill,306 

Peetv.  McGraw,  25  Wend.  653 3  Hill,  488 

Pelican,  The,  1  Edw.  Adm.  App.  D 1  Hill,  408 

Penn  v.  Bennet,  4  Camp.  205 1  Hill,  536 

Pennant's  case,  3  Co.  64 3  Hill,  511 

Penton  v.  Brown.  1  Keb.  698 1  Hill,  338 

People  v.  Abel,  3  Hill,  109,112.... 4  Hill,  579 

People  v.  Adsit,  2  Hill,  619. 4  Hill,  634 

People  v.  Albany,  11  Wend.  539 3  Hill,  615 

Peoples.  Allen,  6  Wend.  486,  487 3  Hill,    47 

People  v.  Anderson,  14  Johns.  294 1  Hill,   96 

People  -^-Assessors  of  Watertown,  1  Hill, 

616 3Hill,391:  4  Hill,  22 

People  v.  Bristol  &  R.  T.  Co.,  23  Wend. 

226.288 2  Hill,  136;  3  Hill,    47 

People  v.  Carrique.  2  Hill,  97.. 3  Hill,  248 

People  v.  Casborus.  13  Johns.  351,  352....  1  Hill,  659 

People  v.  Collins,  19  Wend.  56 2  Hill,  136 

People  v.  Colt,  3  Hill,  432 3  Hill,  484 

People  v.  Commissioners,  7  Wend.  474... 

2  Hill,  619;  4  Hill,  634 

People  v.   Corporation   of   Albany,   11 

Wend..  539 3  Hill,  618 

People  t).  Douglass,  4  Cow.  26 1  Hill,  208,  211 

Peoples.  Galloway,  17  Wend.  540.. 4  Hill,  128 

People  t).  Gilbert.  18  Johns.  227 2  Hill,    60 

Peoples.  Haddock,  12  Wend.  475 2  Hill,  507 

'     People  v.  Haskins,  7  Wend.  467 2  Hill,  477 

People  v.  Haynes,  11  Wend.  557 3  Hill,  484 

People  v.  Herkimer  C.  P.,  4  Wend.  210..  1  Hill,  334 

People  v.  Hubbard,  24  Wend.  371 4  Hill,  440 

People  v.  Irvin,  21  Wend.  128 2  Hill,    71 


People  v.  Irving,  1  Wend.  20.. 1  Hill,  58T 

People  v.  Judges  of  Delaware  C.  P.,  6 

Cow.  598 4  Hill,  561,  562 

People  t).  Livingston,  6  Wend.  526.  530.  1  Hill,  330, 333 

People  v.  McGarren,  17  Wend.  460 1  Hill,  9ft 

People  v.  Manning,  8  Cow.  297 3  Hill,  571 

People  v.  Mayor  of  N.  Y.,  2  Hill,  9 4  Hill,  87,  S» 

People  v.  Mayor  of  N.  Y.,  25  Wend.  9,  680, 

684. 4  Hill,  387,  396.  401 

People  v.  Mercein,  8  Paige,  47,  67,  68... 

-- 3  Hill,  407,  411,  412 

People  v.  Mercein,  3  Hill,  399 4  Hill,  60a 

People  v.  Moore,  15  Wend.  419 3  Hill,  305 

People  v.  Morris,  13  Wend.  325,  331,  338.. 

..2  Hill,  39,  40,  44  ;  3  Hill,  540  ;  4  Hill,  396,  401,  406 

People  v.  New  York  C.  P.,  1  Wend.  81...  3  Hill,  242 
People  v.  New  York  C.  P.,  13  Wend.  649, 

655 2  Hill,358 

People  v.  Onondaga  C.  P.,  1  Wend.  314..  2  Hill,  389 

People  v.  Phoenix  Bank,  24  Wend.  431. ..  2  Hill,  175 
Peopfe  v.  Purdy,  2  Hill,  31,  43..  2  Hill,  46 ;  4  Hill,  419 

People  v.  Ransom.  2  Hill,  51 4  Hill,  611 

People  v.  Rector,  19  Wend.  569, 584... 

2  Hill,  317  :  3  Hill,  313,  314,  322 

People  v.  Rogers,  2  Paige,  103 1  Hill,  169 

People  v.  Runkle,  9  Johns.  147 3  Hill,  2ft 

People  v.  Supervisors  of  Albany,  12 

Johns.  414 1  Hill,  367 

People  v.  Supervisors  of  Allegany,  15 

Wend.  198 ,...1  Hill,  200;  2  Hill,  12,  29' 

People  v.  Supervisors  of  Dutchess,  9 

Wend.  508 1  Hill,  367 

People  v.  Supervisors  of  Queens,  1  Hill, 

195,  200,  201 2  Hill,  12,  368,  400- 

People  v.  Tioga  C.  P.  17  Wend.  73 4  Hill,  641 

People  v.  Utica  Ins.  Co.,  15  Johns.  381. ..  2  Hill,  244 

People  v.  Vail,  20  Wend.  12 3  Hill,  46 

People  v.  Van  Wyck,  4  Cow.  260 1  Hill,  366 

People  v.  Vermilyea,  7  Cow.  139,  369 

lHill,182;  3  Hill,  328 

People  v.  White,  22  Wend.  167, 174, 177.. 3  Hill,  94,  297 

Peoples.  Works,  7  Wend.  486 :..  1  Hill,  201 

People  v.  Wright,  9  Wend.  193 4  Hill,  128 

Pepis' case,  1  Vent.  342 2  Hill,  98 

Perley  v.  Balch,  23  Pick.  283. ..  .2  Hill,  608 

Perley  v.  Chandler,  6  Mass.  454 3  Hill,  569 

Perrie  v.  Roberts,  2  Cas.  Ch.  83,  84 2  Hill,  129 

Peru  Iron  Co.,  Exparte,  7  Cow.  540 4  Hill,  616 

Peters  v.  Warren  Ins.  Co.,  1  Story,  463, 

472 4  Hill,244 

Petrie  v.  Hannay,  3  T.  R.,  418 4  Hill,  434 

Pctrie  v.  Shoemaker,  24  Wend.  85 1  Hill,  97 

Pettit  v.  Shepherd,  5  Paige,  493...  .  1  Hill,  643 

Phil.  &  Trent.  R.  R.  Co.,  6  Whart.  25, 41..  2  Hill,  28 
Philadelphia  &  T.  R.  R.  Co.  v.  Stimpson, 

14  Pet.  448,  463 2  Hill,  259 

Philips  v.  Bury,  1  Ld.  Raym.  5,  8;  2  T.  R. 

352 3  Hill,540 

Philipson  v.  Caldwell,  6  Taunt.  176 1  Hill.  222 

Phillips  t).  Cook,  24  Wend.  389 4  Hill,  161 

Pickard  v.  Bankes,  13  East,  20 3  Hill,  384 

Pickard  v.  Sears,  6  Adol.  &  E.  469 3  Hill,  224 

Pickering  v.  Busk,  15  East.  38,  43 3  Hill,  270- 

Pickstock  v.  Lyster,  3  Maule  &  S.  371....  4  Hill,  163 

Pierce  v.  Crafts,  12  Johns.  90. 3  Hill,  5S 

Pierce  v.  Hill,  9  Porter  (Ala.),  151, 154  ...  3  Hill,  284 

Pierpontv.  Graham,  4  Wash.  232 2  Hill,  356 

Pigott  v.  Waller,  7  Ves.  98, 117 .1  Hill,  594,  595 

Pike  v.  Evans,  15  Johns.  210 3  Hill,  238 

Pinney  v.  Gleason,  5  Wend.  393 4  Hill,  165 

Pisani  v.  Lawson,  6  Bing.  N.  C.  90 2  Hill,  322 

Plttegrew  v.  Pringle,  3  Barn.  &  Adol.  514  3  Hill,  126 

Pitts  v.  Mower,  6  Shep.  (Me.)  361. 3  Hill,  74 

Platt  v.  Lansing,  9  Johns.  421 1  Hill,  166 

Plimpton  v.  Curtiss,  15  Wend.  336 3  Hill,  130 

Police  Jury  v.  Haw,  2  Mill.  (La.)  42,  48...  2  Hill,  586 

Pomfret  v.  Ricroft,  1  Saund.  322.  a.  n.  (2)  3  Hill,  332 

Poplewell  v.  Wilson,  1  Str.  264 1  Hill,  508 

Pordage  v.  Cole.  1  Saund.  320,  n.  (4) 1  Hill,  118 

Portland  Bank  v.  Maine  Bank,  11  Mass. 

204...  .  2  Hill.  356- 

Port  v.  Jackson.  17  Johns.  239 1  Hill,  147 

Porter  v.  Rose,  12  Johns.  209 1  Hill,  523 

Post  v.  Neafle,  3  Cai.  22 3  Hill,  559 

Potkin's  case,  3  Leon.  63 4  Hill,  244 

Potter  v.  Deyo,  19  Wend.  361,  364 3  Hill,  611 

Potts  v.  Reed,  6  Esp.  57 1 1  Hill,  297 

Powell  v.  Monson  &  B.Mfg.Co.,  3  Mason, 

347  3  Hill,  101 

Powell  v.  Waters,  8  Cow.  669 4  Hill,  483- 

Power  v.  Price,  12  Wend.  500,  502;  16 

Wend.  450...  .  3  Hill,  574 

Powers  v.  People,  4  Johns.  292 2'Hill.  281 

Powis  v.  Powis,  6  Moore,  517 1  Hill,  651 

Pratt  v.  Adams,  7  Paige,  615 2  Hill,  524 

Pratt  v.  Hackett,  6  Johns.  14 1  Hill,  323. 
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img.    in    Salem    r.    w  Hliams,  9 

Wend.  147 8  Hill. --J2 

Presbrey  p.  Williams,  15  Mass.  198 S     Jill,  35; 

Presoottr.  Fli.in.  '.i  Hing.  19 8  Hill,  269 

Presoott  v,  Flynn,  Chit.  35.  n.,  Am.  ed. 

l^f,  8  Hill, 269 

Preagrave  t\  Saunders,  6  Mod.  81 ;  2  Ld. 

Kaym.984 1    iJILW 

Preston  r.  Jackson,  2  Stark. 237 2      !   •  ?~4 

Preston  r.  Leavitt,  6  Wend.  663 8  Hill.  498 

Price  v.  Helyar,  1  Moore  &  P.  541. 552 :  4 

Blng.  597 4  I&22 

Price  t>.  Neale.  3  Burr.  1354 1  Hi   ,  293 

Priddy  r.  Henbrey.  1  Barn.  &  C.  674 8  Hill,   55 

Priest  v.  Cummiiigs.  20  Wend.  338 1  Hil  ,  4(53 

Prince's  case.  8  Co.  28 4  Hi  1,  394 

Prindle  r.  Anderson.  19  Wend.  391,  393..    2  Hill,   21 

Proctor  i\  Newhall,  17  Mass.  91 1  Hill,  141 

Prosser  v.  Woodward,  21  Wend.  205.  209, 

210 1  Hill,  853:  3  Hill,  551 

Provis  v.  Reed,  5  Bing.  435 2  HflLflU 

Pritehard  t).  Fort,  1  J.  J.  Marsh.  543,  544.    3  Hill,  283 
Pryce  t\  Wilkinson,  10  J.  B.  Moore,  177. 

...   ...... ...4  Hill,2o9,  ~*1 

Pugsiey  V.  Anderson,  3  Wend.  468 2  Hill,   2 

PurdvV.  Warden,  18  Wend.  671 4  Hill.   52 

Putnam  r.  Sullivan,  4  Mass.45 3  Hill,  288,  270,273 

Putnam  v.  Wise.  1  Hill,  240  and  n 3  Hill,  283,  308 

Putnam  v.  Wyley,  8  Johns.  432.  433....  1  Hill,  306,  314 

Q 

Quaekenboss  v.  Clarke,  12  Wend.  555....  2  Hill,  449 

Oueen  t\  Lane.  11  Mod.  270 3  Hill,  248 

•Queen  v.  Langley.  6  Mod.  124 2  Hill,  561 

R 

Rafael  v.  Verelst,  2  W.  Bl.,  1055. 1058.... 

lHill,605;2  Hill,  322 

Raggett  v.  Axmore,  4  Taunt.  730 1  Hill,  507 

Ramsey,  Case  of,  2  Watts  <Pa.).228,  230  ..    4  Hill,  561 

Randal  v.  Cockran,  1  Ves.  98 4  Hill,  640 

Randall  v.  Cook,  17  Wend.  53,  54 

...1  Hill.  443.  449.  457 :  4  Hill,  275, 277,  315 

Randall  v.  Hubbard,  ICow.  262,  n 4  Hill,  169 

Randall  u.  Randall,  7  East,  81,  83 1  Hill,  496 

Ransom  i\  Mack,  2  Hill,  587.3  Hill,  522  ;  4  Hill,  132, 133 
Rapelye  «.  Anderson,  4  Hill,  472... 4  Hill,  236,  257,  258 

Ratcliff  i\  Davis,  Yel.  179 2  Hill.  633 

Ratcliff  r.  Wales,  1  Hill.  63 2  Hill,  186 

Rat cliff e  v.  Burton,  3  Bos.  &  P.  223 1  Hill,  338 

Rattoon  v.  Overacker,  8  Johns.  126 2  Hill,  226 

Rawson  v.  Johnson,  1  East,  203 1  Hill,  522,  523 

Ray  v.  Harcourt,  19  Wend.  495 2  Hill.  669 

Raymond  v.  Squires,  11  Johns.  47 1  Hill,  554 

Raynolls  v.  Woolmer,  1  Freem.  41 3  Hill,  135 

Real'.  Hayden,  3  Mass.  24 1  Hill,  605 

Rea  v.  McEachron,  13  Wend.  465 1  Hill,  142 

Reab  u.  M'Alister,  8  Wend.  109,116 

1  Hill,  486;  3  Hill,  174,175.177,391,392 

Reade  v.  Livingston,  3  Johns.  Ch.  481....    4  Hill.  280 

Reading  v.  Weston.  7  Conn.  409 2  Hill,  525 

Rector  of  Ch.  v.  Buckhart,  3  Hill,  193, 194    3  Hill,  536 
Redfearn  v.  Ferrier,  1  Dowl.  Pr.  Cas.  50 

3  Hill,  230,  231 

Reed  v.  Drake.  7  Wend.  345 2  Hill,  602 

Reedy  v.  Seixas,  2  Johns.  Cas.  337 2  Hill.  594 

•Reesfde,  The,  2  Sum.  567,575 2  Hill,  625 

Regina  v.  Boardman,  2  Moody  &  Rob. 

147,  148...  .1  Hill,   15 

Hegina  v.  Gloucester,  Holt,  450 3  Hill.  248 

Regina  v.  Lane,2  Ld.Raym.  1304;  Fortesq. 

275...  ....    3  Hill,  248 

Regina  v.  Langley.  2  Ld.  Raym.  1029  ....    2  Hill,  561 

Regina  r.  Morris,  9  Carr.  &  P.  347 3  Hill.  212 

tteginau.  Paty.  2  Ld.  Raym.  1105 1  Hill,  163 

Rehoboth  v.  Hehoboth.  23  Pick.  139, 140.    2  Hill,  631 
Reichart  v.  Castator,  5  Binn.  (Pa.)  109.4  Hill,  428,  434 

Relyea  t\  Ramsay,  2  Wend.  602 1  Hill,  346 

Reiner  D.  Downer,  23  Wend.  620 

2  Hill,  593,  594 ;  3  Hill,  521 

Rex  t).  Abbott,  2  Doug.556,  n 2  Hill,   27 

Rex  v.  Acton.  2  Str.  851 1  Hill,  395 

Rex  r.  Appleby.  3  Stark.  33 2  Hill,  541 

Rex  v.  Barlow,  Cartb.  293 ;  2  Salk.  609 ; 

Comb.220 8  Hill.  615 

Rex  v.  Beardmore,  2  Burr.  792.  797 1  Hill.  163 

Rex  v.  Burdett,  1  Ld.  Raym.  148 1  Hill,  210 

Rex  v.  Carr.  Russ.  &  R.  377 4  Hill.  135 

Rex  t?.  Clarke.  2  Stark.  241 8  Hill,  313. 315 

Rex  v.  Clewes,  4  Carr.  &  P.  221 2  Hill,  442 

Rex  c.  Croke,  1  Cowp.  26 4  Hill,  86, 

Rex  v.  Dalton.  2  Str.  911 1  Hill,  J 

Rex  v.  Davis.  6  Carr.  *  P.  177 3  Hill.  206 

Rex  r.  Dixon,  3  Burr.  1687 1  Hill,  35.  42 

Rexr.  Exeter.  Comb.  197 3  Hill.  246 

Rex  v.  Eye,  2  Dowl.  &  R.  172, 176  and  n..    1  Hill,  547 
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Rex  v.  Forbes,  1  Holt,  597.  599,  n. 3  Hill.  300  802 

Rex  ».  Gardner.  1  Cowp.  79 3  Hill,  541 

Hex  v.  Goodhall.  Russ.  &  K.  461,  463 4  hill,    12 

Bert.  Gn-cnwood,  2Str.  113H  I    Mill.  :!'.U 

Rex  v.  Harris,  8  Burr.  14)90 3  Hill,   49 

Rex  v.  Haydn,  2  Fox  &  Sm.  379 1  Hill,   36 

Rex  v.Hayes.  2  Str.  843 8  Hill.  214,  215 

Rex  v.  Hill,  Russ.  &  R.  Cr.  Cas.  189 3  Hill,  484 

Rex  v.  Inhabitants  de  Utoxeter,  2  Str. 

932 2  Hill,   30 

Rex  v.  lab.  of  Glamorganshire.  1  Ld. 

Raym.  580 2  Hill,  22,  24,  26 

Rex  v.  Inhabitants  of  St.George.3  Camp. 

222 3  Hill,618 

Rex  v.  Jeffries,  1  Str.  446 4  Hill,  404 

Rex  v.  Justices  of  London.  8  Burr.  1458.  1  Hill,  330 
Rex  v.  Justices  of  Shrewsbury,  2  Str. 

975;  1  Const.  Poor  Law,  293 2  Hill,   30 

Rex  u.  Ledbitter,  Ryan  &  M.  Cr.  Cas.  76.    3  Hill,  205 

Rex  v.  Lediard.  Sayers,  6 .    2  Hill,   22 

Rex  v.  Lister,  1  Str. 478 :{  Hill,  407 

Rex  v.  Lloyd,  Cald.  Cas.  309 ;    2  Hill,   ~'l 

Rex  v.  M'Kenzie,  Russ.  &  R.  Cr.  Cas.  420    1  Hill,  330 

Rex  v.  Manning.  1  Burr.  377 4  Hill,   98 

Rex  v.  Mayor  of  Axbridge.  2  Cowp.  523.  1  Hill,  667 
Rex  v.  Mayor  of  Liverpool,  4  Burr.  2244.  4  Hill,  98 
Rex  ».  Mayor  of  London,  2  T.  R.  181, 182  1  Hill,  667 

Rexv.  Mead,  1  Burr. 542 3  Hill,  410 

Rex  v.  Morley.2  Burr.1040, 1042.2  Hill,  27 ;  3  Hill,  52 
Rex  v.  Paine,  5  Mod.  163;  1  Salk.  281; 

Comb.  358 3  Hill.  298,  300 

Rex  v.  Payne,  1  Ld.  Raym.  729 3  Hill.  298 

Rex  v.  Preston,  Burr.  Sett.  Cas.  77 2  Hill,   27 

Rex  r.  Rice.  5  Mod.  325...  .    3  Hill,   49 

Rex  v.  Rippon,  1  Ld.  Raym.  563;  2  Salk. 

433 3  Hill,248 

Rex  v.  Rivers.  7  Carr.  &  P.  177 3  Hill,  306 

Hex  r.  Robotham.  3  Burr.  1472..: 4  Hill.  394,  404 

Rex  v.  Smith,  1  Phil.  Ev.  142 1  Hill.  35,  42 

Rex  v.  Smith,  1  Holt,  614 ...  .3  Hill,  301 

Rex  v.  Steptoe,  4  Carr.  &  P.  397 2  Hill.  442 

Rex  v.  Trelawney,  3  Burr.  1616 2  Hill,   97 

Rexv.  Uttereter,  1  Const.  Poor  Laws,  292    2  Hill.   27 

Rex  v.  Vyse.  Ryan  &  M.  Cr.  Cas.  218 3  Hill,  212 

Rex  u.  Walkley,  4  Carr.  &  P.  132 3  Hill.  209 

Rex  v.  Walter,  7  Carr.  &  P.  267...  .    3  Hill.  SOB 

Rex  v.  Watkinson,  2  Str.  1132 1  Hill.   38 

Rex  v.  Whitehead,  2  Doug.  553 2  Hill,    27 

Rexv.  Wilkes,  4  Burr.  2527.  2571...  .    4  Hill,  556 

Reynolds  v.  Doyle.  1  Man.  &  G.  753.4  Hill,  245,  247, 250 
Reynolds  v.  Reynolds.  24  Wend.  193...  .  3  Hill.  99 

Rice  v.Mather,  3  Wend.  62 4  Hill,  483 

Rice  v.  New  England  Marine  Ins.  Co.,  4 

Pick.  439 4  Hill,339 

Rice  v.  Peet,  15  Johns.  503 2  Hill.  488 

Rice  v.  Shute,  5  Burr.  2611,  2613 1  Hill,  478 

Rich  v.  Penfleld,  1  Wend.  380,  384.  385.. 1  Hill,  239,  245 

Richards  v.  Walton,  12  Johns.  434 2  Hill,  334 

Rickert  r.  Snyder,  9  Wend.  416...  .    4  Hill.  644 

Rickman  v.  Garth,  Cro.  Jac.  173. ..  .    8  Hill,  511 

Rider  v.  Hubbell,  4  Wend.  201 1  Hill,  674 

Ridoutv.  Bristow,  1  Tyrw.  84 ;  1  Cromp. 

«     &J.231 .    1H111.509 

Ridsdale  v.  Newnham.  3  Maule  &  8.  456..    3  Hill.  126 

Roach  v.  Cosine.  9  Wend.  227 1  Hill,  611 

Road  in  Hatfleld,  4  Yeates  (Pa.),  392 1  Hill,  330 

Roberts  r.  Cox,  1  Lev.  22 .    2  Hill,  276 

Robertson  v.  Lynch,  18  Johns.  451 2  H  i  11.  604 

Robertson  v.  Smith,  18  Johns.  459 2  Hill,  521 

Robins  r.  Cox,  T.  Raym.  11 2  Hill,  276 

Robins  v.  Warwick,  1  Keb.  1... 2  Hill,  276 

Robinson,  Ex  parte,  21  Wend.  672 4  Hill,  601 

Robinson  v.  George,  7  N.  H.  306, 808 1  Hill,  248 

Robinson  v.  Macdonnell,  5  Maule  &  8. 

228,236 4HJ11.639 

Robinson  v.  May,  Cro.Eliz.588 2  Hill,  656 

Robinson  v.  Rafey,  1  Burr.  320 1  Hill.   80 

Robinson  v.  Taylor,  12  Wend.  191 

...2  Hill,  384;  4  Hill,  167 

Robinson  v.  Walter,  Poph.  127 3  Hill,  490 

Robson  v.  Kemp,  4  Esp.  235 ;  5  Esp.  52...    1  Hill,   39 

Roe  v.  Swart,  5  Cow.  294 1  Hill,  643 

Rogers  v.  Arnold,  12  Wend.  288,  n 1  Hill.  300 

Rogers  v.  Bradshaw,  20  Johns.  735 2  Hilt,  347 

Rogers  r.  Hosack,  18  Wend.  319 1  Hill,  186 

Rogers  v.  Kneeland,  10  Wend.  250-254 ;  13 

Wend.  121-123 8  Hill,  587-589 

Ronkendorff  r.  Taylor,  4  Pet.  349 4  Hill,   88 

Roosevelt  v.  Gardinier,  2  Cow.  463,  464..    4  Hill,  557 

Roott>.  Chandler,  10  Wend.  110 

1  Hill,  306.  314  ;    3  Hill,  527 

Roott).  French,  13  Wend.  670 1  Hill,  305.  308.  313 

Root  v.  Stuyvesant,  18  Wend.  257 1  Hill,  461,  463 

Root  u.  Taylor,  20  Johns.  137 2  Hill.  213 

Rose  r.  Smith,  4  Cow.  17 1  Hill,  209;  2  Hill.  393 

Rosewell  v.  Prior,  2  Salk.  460 2  Hill,  565 
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Rossiter  v.  Rossiter,  8  Wend.  498,  499....  3  Hill,  270 

Kowley  v.  Ball,  3  Cow.  303 2  Hill,483 

Rowley  v.  Bigelow,  12  Pick. 307. ...1  Hill,  306.  315,  316 

Rowley  v,  Eyton,  2  Mer.  128 1  Hill,  594 

Rudd  v.  Long,  4  Johns.  190 3  Hill,  445 

Ruffln  v.  Armstrong,  2  Hawks  (N.  C.)  411  4  Hill.  476 

Rug-gles  v.  Holden,  3  Wend.  216 4  Hill,  656 

Ruggles  v.  Lawson.  13  Johns.  285 2  Hill,  643 

Rushforth  v.  Hadfleld.  6  East,  519 4  Hill,  108 

Russell  v.  Come,  1  Salk.  119 2  Hill,  316 

Russell  v.  Doty,  4  Cow.  576 2  Hill,  450 

Russell  v.  Gibbs,  5  Cow.  390 4  Hill,  160 

Russell  v.  Jackson,  22  Wend.  277 2  Hill,  337 

Russell  v.  Union  Ins.  Co..  1  Wash.  C.  C. 

441                                     1  Hill,  254 

Ry man  i\  Clark,  4  Blackf.  329. 2  Hill,  356 
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Sadlerv.  Evans,  4  Burr.  1985 3  Hill,  139 

Sadler  v.  Robins,  1  Camp.  256 3  Hill.  559 

Safford  v.  Stevens,  2  Wend.  158, 163 

3  Hill,  385;   4  Hill,  186 

Safford  v.  Wyckoff,  1  Hill,  11 2  Hill,  243-245,  295 

•Sage  v.  Robbins,  8  Cow.  110 1  Hill,  224 

St.  John  v.  St.  John,  HVes.  539 2  Hill.  263 

St.  John  v.  Standring,  2  Johns.  468 3  Hill,   70 

Salkill  v.  Shelton,  2  Rol.  64 1  Hill,  354 

Salkold  v.  Skelton,  Cro.  Jac.  519 1  Hill,  354 

Salte  v.  Field,  5  T.  R.  211 1  Hill,  310 

Saltus  v.  Everett,  20  Wend.  275 1  Hill,  306 

Sanderson  v.  Bell,  2  Cromp.  &  M.  304.—    3  Hill,  492 

Sandford  v.  Burrell,  Anth.  184 3  Hill,  295 

Sandford  v.  Handy,  23  Wend.  260 

.-...2  Hill,  462,  464;  3  Hill,  338 

Sanf  ord  v.  Mickles,  4  Johns.  224 1  Hill,  576 

Sandford  v.  Remington,  2  Ves.  Jr.  189..    1  Hill,   39 

Satterlee  v.  Ten  Eyck,  7  Cow.  480 1  Hill,  221 

Sauerweinv.  Brunner,  1  Harr.  &  G.  477..    1  Hill,    10 

Savacool  v.  Boughton,  5  Wend.  170 1  Hill,  285 

Savile  v.  Jardine,  2  H.  Bl.  531 3  Hill,  140 

Say  &  Seal's  case,  Ld.,  10  Mod.  40 1  Hill,  37,  42 

Sayles  v.  Smith,  12  Wend.  57 1  Hill,   19 

Scarf  e  v.  Morgan,  4  Mees  &  W.  270 3  Hill,  492 

Schauber  v.  Jackson,  2  Wend  .34 3  Hill,  365 

Schenck  v.  Lathrop,  3  Hill,  449 4  Hill,   55 

Schermerhorn  v.  Schermerhorn,  5  Wend. 

513... 2  Hill,    88 

Scboolcraf  t  v.  Lathrop,  5  Cow.  17 1  Hill,  632 

Schooner    Exchange    v.    M'Fadden,    7 

Cranch,  116,136 1  Hill,  417 

Schooner  Rachel  v.  U.  S.,  6  Cranch,  329..    1  Hill,  330 

Scott  v.  Godwin,  1  Bos.  &  P.  73,  74 1  Hill,  477,  478 

Scott  v.  Lifford,  9  East,  347 1  Hill,  265 

Scott  v.  Van  Alstyne,  9  Johns.  216 4  Hill,   60 

Scott  v.  Whipple,  5  Greenl.  336 2  Hill,  586 

Sco ville  v.  Canfleld,  14  J  ohns.  338 2  Hill,  169 

Scruggs  v.  Gass,  8  Yerg.  175 2  Hill,  607 

Seabury  v.  Hungerford,  2  Hill,  80,  84 

2  Hill,  194,  234,235,  422,  591 

Sears  v.  Brink,  3  Johns.  210 3  Hill,  588 

Seeley  v.  Birdsall,  15  Johns.  267,  269,  270  .    4  Hill.  574 

Selby  i).  Bardons,  3  Barn.  &Adol.2 1  Hill,  79.  80 

Sellick  v.  Addams,  15  Johns.  197 1  Hill,322 

Semayne's  case,  5  Co.  91 4  Hill, 

Semayne  v.  Gresham,  Yel.  29,  Cro.  Eliz. 

908,  Moore,  668.... 4  Hill,  438,  440 

Serra  v.  Wright,  6  Taunt.  45 4  Hill,  157 

Sewall  v.  Allen,  6  Wend.  335 2  Hill,  269 

Seward  v.  Jackson,  8  Cow.  406,  435 4  Hill,  312 

Seyman  v.  Gresham,  Cro.  Eliz.  908 1  Hill,  338 

Seymour  v.  Billings,  12  Wend.  285 1  Hill,  360 

Seymour  v.  Brown,  19  Johns.  44 3Hill,   31 

Shafer  v.  Stonebroker,  4  Gill.  &  J.  345, 355    3  Hill,  418 

Shaf  toe  v.  Shaf  toe,  7  Ves.  171 3  Hill,  394 

Sharp  v.  Speir,  4  Hill,  76 4  Hill.   96 

Shaver  v.  M'Graw,  12  Wend.  558,  562 2  Hill,  307 

Shelley's  case,  1  Co. 93...  .    3  Hill,  166 

Shepard  v.  Hall ,  1  Conn.  329 2  Hill,  590 

Shepard  v.  Merrill,  13  Johns.  475 3  Hill,  259 

Shepard  v.  Rowe,  14  Wend.  260 4  Hill,  621 

Shepherd  v.  Lincoln,  17  Wend.  250 4  Hill,  633 

Sherman  v.  Boyce,  15  Johns.  443 2  Hill,  567 

Sherry  v.  Schuyler,  2  Hill,  204 3  Hill.  359 

Sherwood  v.  Chase,  11  Wend.  38 3  Hill,  574 

Sherwood  v.  Phillips,  13  Wend.  479 3  Hill,  549 

Shields  v.  Anderson,  3  Leigh,  729 2  Hill,  186 

Shipmanr.  Thompson,  Willes,  103 2  Hill,  214 

Shippenbeck  v.  Shippenbeck,  1  Dick.  140    1  Hill,  160 

Shirreff  v.  Wilks,  1  East,  48 2  Hill,  521 

Shone  v.  Lucas,  3  Dowl.  &  R.  318 4  Hill,  653,  657 

Shrewsbury's  case,  9  Co.  48,  49 2  Hill,  438 

Shuf elt  v.  Cramer.  20  Johns.  309 2  Hill,  416 

Shumway  v.  Stillman,  6  Wend.  447  ...... 

1  Hill,  599:  2  Hill,    „ 

Sice  v.  Cunningham,  1  Cow.  397 3  Hill,  583 

Siglar  v.  Van  Riper,  10  Wend.  414 4  Hill,  118 


Sill  v.  Rood,  15  Johns.  230. ..  .2  Hill,  480 

Silku.  Prime,  IBro.  Ch.  138.  n 4  Hill,  502 

Silver  v.  Cumminsrs,  7  Wend.  181 4  Hill,  137 

Simonsonv.  Spencer,  15  Wend.  548 3  Hill,  190 

Simpson  v.  Bloss,  7  Taunt.  246 4  Hill,  434 

Simpson  v.  Rhinelanders,  20  Wend.  103..    2  Hill,   27 
Simsou  v.  Hart,  14  Johns.  63,  75 

3  Hill,  416;  4  Hill,  560 

Sill  v.  Thomas,  8  Carr.  &  P.  762 1  Hill,  273 

Silver  v.  Cummings,  7  Wend.  181 4  Hill,  169 

Skinner  v.  Somes,  14Mass.  107, 108 3  Hill,  89,  90 

Slee  v.  Bloom,  20  Johns.  669.. 2  Hill,  268 

Slocum  v.  Clark,  2  Hill,  475. ..  .4  Hill.  605 

Small  v.  Edrick,  5  Wend.  137 2  Hill,  356 

Smedesv.  Utica  Bank,  20  Johns.  372 2  Hill,  590 

Smith  v.  Acker,  23  Wend.  653. .. 

...  1  Hill,  440,  443,  444, 447-449,  451,  453- 

456,  461,  464,  466,  468,  475 ;  4  Hill,  274- 

276,  278,  285,  287,  290,  292,  294,  297,  313,  321,  326,  327 

Smiths.  Bull.  17  Wend.  323 2  Hill,  322 

Smith  v.  Clark,  21  Wend.  83-85 3  Hill,  30,  31 

Smith  v.  Claxton,  4  Mad.  484...  .4  Hill.  498 

Smith  v.  Colson,  10  Johns.  91 2  Hill,  649 

Smith  v.  Crooker,  5  Mass.  540 2  Hill,  665 

Smith  v.  Fenton,  2  Cow.  425. . .  .3  Hill.  327 

Smith  v.  Hubbs,  1  Fairf.  (Me).  71 4  Hill,  429 

Smith  v.  Ives,  15  Wend.  182 3  Hill,  588 

Smith  c.  Jansen,  8  Johns.  Ill  ..  .4  Hill,  157 

Smith  v.  Jones,  15  Johns.  229 2  Hill,  442 

Smith  v.  Lusher "..    3  Hill,  116 

Smith  v.  Mercer,  6  Taunt.  76 ...  ....    1  Hill,  292 

Smith  v.  Niel,  1  Hawks.  (N.  C.)  341 4  Hill.  309 

Smith  t>.  Randall,  3  Hill,  495.  .  .    4  Hill,  111 

Smith  v.  Rice,  11  Mass.,  507,  512 1  Hill.  141. 142 

Smith  v.  Saratoga  Co.  M.  Ins.  Co.  1  Hill, 

497 3  Hill,  510 

Smith  v.  Smith,  2  Chit.  10 3  Hill,   63 

Smith  v.  Strong,  2  Hill,  241.2  Hill,  295 ;  4  Hill,  451,  453 

Smith  v.  Thompson,  1  Cow.  221 1  Hill,  211 

Smith  v.  Ward,  Cro.  Jac.  674 2  Hill,  285 

Smith  u.  Ware,  13  Johns.  257,  259 1  Hill,  538 

Smith  v.  Whiting,  9  Mass.  334, 12  Mass,  6 

2  Hill,  594;  4  Hill,  506,  507 

Smith  v.  Wilton,  1  Chit.  PI.  513, n.  (c)  ....    2  Hill,  480 

Smith  v.  Young,  1  Camp.  439 4  Hill,   15 

Snevily  v.  Reed,  9  Watts.  396,  401 1  Hill,  539 

Solarte  v.  Palmer,  1  Bing.  N.  C.  194 2  Hill.  594 

Solly  v.Forbes,  2  Brod.  &B.  38.... 1  Hill,  187 

Soulsby  v.  Hodgson.  3  Burr.  1474 1  Hill,  493 

South  v.  Tanner,  2  Taunt. 256...  .    1  Hill,  478 

Southard  v.  Rexf ord,  6  Cow.  259, 3  Hill,  566 

Southmayd  v.  Russ,  3  Conn.  54 2  Hill,  270 

Spalding  v.  Vandercook,  2  Wend.  431 3  Hill,  177 

Spencer's  case,  5  Co.  16 4  Hill,  347 

Spencers.  Hilton,  10  Wend.  611 4  Hill,  583 

Shottsv.  Lange,  7  La.  182, 187 3  Hill,  359 

Staate,  Ex  parte,  4  Cow.  76 4  Hill,   45 

Stacy.  Matter  of,  10  Johns.  328 3  Hill,  407 

Stafford  v.  Bacon,  1  Hill,  532...  ....    3  Hill,  488 

Stafford  v.  Clark,  2  Bing.  377 2  Hill,  480 

Stafford  v.Ingersol,  3  Hill,  41 4  Hill,  208 

Stafford  v.  Mayor  of  Albany,  6  Johns.  1; 

7  Johns.  541 .    2  Hill,    19 

Stainer  v.  Tysen,  3  Hill,  279...      3  Hill,  266,  274 

Stall  v.  Catskill  Bank,  18  Wend.  478. 4  Hill,  262 

Stampers.  Millar,  3  Atk.  212 3  Hill.  615 

Staples  v.  Heydon,  6  Mod.  1: 1  Salk.  173, 

2  Ld.  Raym.  924 2  Hill,   89 

Starbuck  v.  Murray,  5  Wend.  148        1  Hill,  599 

Starkweather  v.  Kittle.  17  Wend.  20 1  Hill,  215 

Starr  v.  Francis.  22  Wend.  633 4  Hill,  556 

Starr  v.  Peck,  1  Hill,  270  .  ....    4  Hill,  452 

Starr  v.  Trustees  of  Rochester...  .    2  Hill,    21 

State  v.  Bruce,  3  Brev.  (S.  C.)  264 3  Hill,   47 

State  v.  Burroughs,  2  Halst.  426  .    3  Hill,   23 

State  v.  Deliesseline,  1  McCord,  52...     .3  Hill,   47 
State  v.  DeWolf.  8  Conn.  93  3  Hill,  317 

State  v.  Hill,  2  Hill  (S.  C.)  607.  609,  610.  .3  Hill,  297,  300 
State  v.  Hopkins,  Dud.  Eq.  (S.  C.)  101, 107, 

108 2  Hill,  368 

State  v.  Hundall,  2  Nott.  &  McC.  (S.  C.) 

419,423..... 2Hill,369 

State  v.  I.  N.  B.,  ITyl.  (Vt.)36...  .    1  Hill,    65 

State  v.  Mairs,  1  Coxe  (N.  J.),  453 3  Hill,  436 

State  v.  Phelps,  2  Tyl.  (VtJ  374 1  Hill,    65 

State  v.  Prescott,  7  N.  H.  287 1  Hill,  209 

State  Bank  of  Elizabeth  v.  Ayers,2  Halst. 

(N.  J.)  130...  .4  Hill,  250 

State  of  New  Yorkv.  Buffalo,  2  Hill,  434    3  Hill,  308 
Steel  v.  Brown,  1  Taunt.  381. ..  .4  Hill,  428 

Steele  v.  Whipple,  21  Wend.  103,  105,  588 

2  Hill,  460;  4  Hill,  219, 234,  246,  247,  252-254 

Stephens  v.  Baird,  9  Cow.  274 3  Hill,  223,  226 

Stephensonv.  Hart,  4 Bing.  476 1  Hill,  308 

Stevenson  v.  Hayden,  2  Mass.  406 3  Hill,  141 

Steward  v.  Lombe,  1  Brod.  &  B.  506 4  Hill,  307 
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Stewart  r.  Doughty. 9  Johns.  108, 118..  1  Hill. 245-347 

st«-wart  r.  Graham.  19  Vee. 812 1  Hill,   98 

SU-wiirt  r.  Huntington  Bank.  11  Serg.  & 

It.  267.  209 1  11111,579 

Stewart  t>.  Kearney,  6  Watta.  (Pa.)  468...    4  Hill,  428 

Stewart  v.  Smith.  17  Wend.  517 2  Hill.  518 

Stewart ».  Stewart,  5  Conn.  317,  320 2  Hill.  643 

Still  i'.  Hall.  20  Wend.  61 8  Hill.  177 

Stilwellr.  Mills.  19  Johns.  304 8  Hill,  77,  78 

Stockdale  r.  Hansard,  9  Adol.  &  E.  1,  88 

Com.  Law  K.  122 1  Hill,  i:.* 

Stocking  r.  Falrchild.  5  Pick.  181 8  Hill,  603 

Stoddard  r.  Butler.  20  Wend.  607.  521;  1 

Hill,  459...  4  Hill.  290,  291,  299,  321 

Stoddard  v.  Gibbs,  1  Sum.  263 8  Hill,  184 

Stoever  t\  Immell,  1  Watts,  (Pa.)  268 ....    1  Hill.  S30 

Stokes  r.  Da wes,  4  Mason.  268 2  Hill,  337 

Stonardr.  Dunkin.2  Camp.  344 8  Hill,  £5J 

Stone  «.  Case,  13  Wend.283 2  Hill,  508 

Stone  v.  Clark,  21  Pick.  51 8  Hill,  574 

Stone  i\  Green.  3  Hill,  469 4  Hill,  616 

Stone  w.  Hooker,  9  Cow.  154 4  Hill,  B46 

Stone  v.  Ware, 6  Munf.641 2  Hill,  524 

Storerv.  Freeman,  6  Mass.  435 4  Hill,  375,  381 

Storm  r.  Livingston,  6  Johns.  44. .3  Hill,  351,  359,  'MO 

Storm  u.  Odell,  2  Wend.  287 2  Hill,   27 

Stougbton  v.  Leigh,  1  Taunt.  402 3  Hill,  184 

Stoveld  v.  Bade,  4  Bing.  81 4  Hill,  228,  230,  233 

Stow  v.  Tifft,  15  Johns.  458 2  Hill,  308 

Stowelt'.  Zouch.Plow.  3W,m 4  Hill,  413 

Straight  v.  Gee,  2  Stark.  445,  448 4  Hill,  574 

Strange  v.  Price,  2  Perry  &  D.  278 2  Hill,  594 

Stratton  v.  Hill,  3  Price,  253- 3  Hill,   55 

Street  v.  Blay,2  Barn.  &  Adol.  456 2  Hill.  291 

Strong  v.Stebbins,  5  Cow.  210 2  Hill,  450 

Stryker  u.  Bergen,  15  Wend.  490 

1  Hill,  63;  2  Hill.  125 

Stuart  v.  Mechanics'  &  Farmers'  Bank,  19 

Johns.  506-512 1  Hill,  232 

Stuart  v.  Simpson,  1  Wend.  376, 379 3  Hill,  288 

Studdy  v.  Sanders,  2  Dowl.  &.  R.  347 1  Hill,   38 

Sturtevant  v.  Ballarfl,  9  Johns.  337.  344.. 

4  Hill,  288.  311,  312, 453 

Stutson  v.  Brown,7  Cow.  732 4  Hill,  312 

Sudam  v.  Swart,  20  Johns.  476 3  Hill,  468 

Surtees  v.  Ellison,  2  Man.  &  R.  586, 588,  9 

Barn.  &C.  750 1  Hill,  328,  331 

Surtees  t).  Hubbard,  4  Esp.  203 2  Hill,  123 

Sussex  Bank  v.  Baldwin,  2  Har.  (N.  J.) 

487.497,  505 4  Hill,  220 

Sutherland  v.  Brush,  7  Johns.  Ch.  17  ....    4  Hill,  510 

Sutton,  Ex  parte,  2  Cox,  84 1  Hill,  506 

Sutton  u.Bank  of  England,!  Carr.&  P.193    3  Hill,  194 

Suydam  v.  Jones,  10  Wend.  180 4  Hill,  648 

Suydam  v.  Westfall,  4  Hill,  211 4  Hill,  258 

Swan  v.  Saddlemire,  8  Wend.  676 2  Hill,  567 

Swart  v.  Service,  21  Wend.  36 1  Hill.  608,  609 

Sweet  v.  Pym.  1  East,  4 3  Hill,  492 


Taggard  v.  Curtenius,  15  Wend.  155 3  Hill,  3»2 

Tallmadge  v.Wallis,  25  Wend.  116 3  Hill,  177 

Tamplin  v.  Addy,  8  Cow.  238,  n 1  Hill,  308,  313 

Tappan  v.  Brown,  9  Wend.  175 1  Hill,   22 

Tate  v.  Wellings,  3  T.  R.531 3  Hill,  5«6 

Taunton,  Ex  parte,  1  Dowl.  P.  C.  54 2  Hill,   22 

Tawdin  v.  Lavie,  1  Lil.  Mod.  Ent.  13 3  Hill,   61 

Tayloe's  case,  5  Cow.  56 1  Hill,  393 

Taylor's  case,  Poph.  133, 134 3  Hill,  347 

Taylor  v.  Beale,  2  Rol.  Abr.  559 1  Hill,  168 

Taylor  v.  Bell,  2  Vern.  171 4  Hill,  250 

Taylor  v.  Betsford,  13  Johns.  487 1  Hill,   62 

Taylor  r.  Binney,7  Mass.  479 2  Hill,  192 

Taylor  v.  Galloway,  1  Ham.  (Ohio) 232...    1  Hill,  114 

Taylor  p.  Green,  8  Carr.  &  P.  816 1  Hill,  318 

Taylor  ads.  How,  1  Wend.  34 3  Hill,  445 

Taylor  v.  Patrick,  1  Bibb  (Ky.)  163...      .8  Hill,  506 

Taylor  v.  Vandervoort,  9  Wend.  449 3  Hill,  406 

Taylor  v.  Zamira,  2  Marsh,  220 4  Hill,  349 

Tebbettst).  Dowd,23Wend  390 2  Hill,  123 

Terrington  v.  Hargreaves,  5  Bing.  489  ...    1  Hill,  334 
Terrington  r.  Hargreaves,  3  Moore  &  P. 

137,  143 1  Hill,  334 

Thatcher  u.  Powell,  6  Wheat.  119 

...1  Hill,  141;  4  Hill,    86 

Thatcher  v.  Waller,  T.Jones,  58 8  Hill,  298 

Thirty-Second  Street.Matter  of  ,19Wend. 

128 1  Hill.190,193 

Thomas  v.  Cameron,  16  Wend.  679 3  Hill,  444 

Thomas  v.  Dakin,  22  Wend.  9 

1  Hill,  617,  619 ;  2  Hill,    34 

Thomas  v.  Newton,  2  Carr.  &  P.  48,  608  .. 

1  Hill,  666;  8  Hill,  566 

Thomasu.  Van  Ness,  4  Wend.  549 4  Hill,  158 

Thompson  v.  Ketchum.8  Johns.  189 

1  Hill.  475,  476,  509 
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Thompson  r.  Maceronl,  3  Barn.  &  C.  1. . .  3  Hill,  144 

Thompson  D.Sloan,  23  Wend.  78,  74 2  11111,427 

Thompson  t>.  Davenport,  9  Barn.  &.  C.  78  3  Hill.  73 
Thornton  r.  Adams,  5  Maule&S.  88..  .2  Hill.  449.477 
Thornton  r.  Wynn,  12  Wheat.  188, 189-193  2  Hill,  291 

Thorp  r.  Burling.  11  Johns.  286 1  Hill. :«»,.  ;ju 

Thou  ron  v.  Paul,  6  W  hart.  615,  621 3  Hill,  6ft 

Throgmorton  v.  Allen,  2  Hoi.  Abr. 568...  1  Hill.  167 

Tlmrman  r.  White 4  Hill,  ICil 

Thursby  i\  Plant.  1  Saund.  235.  c.  «.  (9)..  2  Hill,  278 

Thursfteld  v.  Jones,  T.  Jones,  187 :{  Hill.  541 

Thnrston  r.  Blanchard,22  Pick.  18,  20  ...  1  Hill,  314 

Tickner  r.  Roberts.  11  La.  (Curry),  14 2  Hill,  230 

Tiffany  r.  Driggs,  13  Johns.  253 :i  Hill,  528 

Tifftu. Culver,  3  Hill,  180 :t  Hill,  500 

Tildcn  D.  Gardiner,  26  Wend.  663 4  Hill.  lir> 

Tillrnan  v.  Wheeler,  17  Johns.  326 2  Hill,  84 

Tilson  v.  Town  of  Warwick,  4  Barn.  &  C . 

962 1  H111.69& 

Todd  v.  Birdsall,  1  Cow.  280 &  n.  261-264..  4  Hill,  137 

Tompkins  v.  Elliot,  5  Wend.  496 1  Hill,  118 

Tompkinsr.  Sands,  8  Wend.  462 4  Hill,  fKft 

Tooley  v.  Dibble,  2  Hill.  641 2  Hill,  Ml 

Topping  u.  Root,  5  Cow.  404 1  Hill,  523 

Towns  u.  Wllcox,  12  Wend.  503  ..  .2  Hill,  :«K> 

Townsend  v.  Corning,  23  Wend.  435,  442.  4  Hill.  365 

Townsend  v.  Morrell.  10  Wend.  577 4  Hill,  60» 

Townsend  v.  Susquehanna,  T.  Road,  6 

Johns.90 8  Hill,  104 

Traders'  Ins.  Co.  v.  Roberts,  9  Wend.  409  4  Hill,  190 

Trappanv.  Morie,  18  Johns.  1 2  Hill,  381 

Treat  u.  Browning,  4  Conn.  408 3  Hill.  566 

Trewinianr.  Howell,  Cro.  Eliz.  91  ..  .1  Hill,  85 

Trinder  v.  Durant.  5  Wend.  72 1  Hill.  «S» 

Trotter  v.  Curtis,  19  Johns.  160.  ...4  Hill,  221.  222,  224 
Trotterv.  Howard,  1  Hawks.  (N.  C.)  320.  4  Hill.  309 

Tubbst).  Caswell,  8  Wend.  129 3  Hill,  551 

Tucker  v.  Bufflngton,  15  Mass.  477 4  Hill.  178 

Tufts  u.  Tufts,  18  Wend.  621 1  Hill.  643 

Turner  v.  Hulme,  4  Esp.  11 2  Hill,  524 

Tuthill  v.  Davis,  20  Johns.  285  ..  .2  Hill,  524 

Tuttle  v.  Jackson,  8  Wend.  213 .  2  Hill,  525 

Twee  Gebroeders,  3  Wm.  Rob.  162 1  Hill,  418 

Twyne's  case,  3  Co.  80,81 1  Hill,  440.-443,  452 

Tylden  v.  Hyde,  2  Sim.  &  St 4  Hill,  500 

U 

Underwood  v.  Campbell,  13  Wend.  78....  1  Hill.  267 

Underwood  v.  Irving,  3  Cow.  59 1  Hill.  140 

Union  Ins.  Co.  v.  Tysen,  3  Hill,  118 3  Hill,  ir>7 

U.  S.  v.  Buford,  3  Pet.  12,  30 2  Hill,  60,  61,  62 

U.  S.  v.  Hoar,  2  Mason.  311 2  Hill,  60 

U.  8.  v.  Lathrop,  17  Johns.  4 2  Hill,  169 

U.  8.  v.  Leffler,  11  Pet.  86 2  Hill,  586 

U.  S.  v.  Ortega,  11  Wheat.  467...  .2  Hill,  171 

U.  S.  v.  Passmore, 4  Dall.372 1  Hill,  :<30 

U.  S.  v.  Ravara,  2  Dall.  297,  399,  n 2  Hill,  170 

U.  S.  Bank  v.  Bank  of  Georgia,  10  Wheat. 

333,350,  *54 1  Hill.  290,  291,  293 

U.  S.  Bank  v.  Planters'  Bank,  9  Wheat. 

904.907 ...2  Hill.  176;  3  Hill,  540 

Upcbardu.  Tatam,  Cro.Jac.637 2  Hill.  551 

Uphain  v.  Prince,  12  Mass.  14 2  Hill,  192,  193 

Upton  v.  Curtis,  1  Bing.  210,  8  Moore,  62, 

57...  .  3  Hill,  580 
Utten  v.  Utten,  1  Mer.  51 3  Hill,  395 


Vail  v.  Remsen,  7  Paige,  206 2  Hill,  408 

Valentine  v.  Jackson.  9  Wend.  302 2  Hill,  649 

Valentine  v.  Teller,  Hopk.  Ch.  422 4  Hill,  174 

Valletta.  Parker,  6  Wend.  615 

2  Hill,  501;  4  Hill,  445.  459 

Van  Brunt  v.  Schenck,  11  Johns.  377,  384 

....8  Hill,  350,  a59 

Van  Cleef  v.  Fleet,  15  Johns.  147, 161  ..1  Hill,  308,  313 
Vanderkarr  v.  Vanderkarr.  11  Johns.  122  4  Hill,  644 
Vanderwerker  t\  People,  6  Wend.  530  ...  2  Hill,  281 
Vanderwall  v.  Tyrrell,  Moody  &  M.  87-.  3  Hill,  67 
Van  Duyne  v.  Thayre.  14  Wend.  233 ;  19 

Wend.  162..  ...8  Hill,  102, 103 

Van  Hoesen  v.  Benham,  15  Wend.  164  ...  2  Hill,  528 
Van  Hoesen  v.  Van  Alstyne,  3  Wend.  78  2  Hill,  506 

Vanhorne  v.  Dorrance,  2  Dall.  316 4  Hill,    84 

Van  Kluck  v.  Dutch  Church  of  N.  Y.  6, 

Paige.  619.  20  Wend.  457 1  H  ill,  595,  596 

Van  Rensselaer  i\  Clark,  17  Wend.  25. ...  2  Hill,  654 
Van  Rensselaer  t).Quackenbos8,17  Wend. 

38 2  Hill,381 

Van  Rensselaer  v.  Sheriff  of  Albany,  1 

Cow.68 2  Hill,   58 

Van   Valkenburgn    v.    Elmendorf,    13 

Johns.  314.... .   1  Hill,  126 

Van  Vechten  r.  Hopkins,  2  Johns.  293. . .    3  Hill,  456 

Van  Voast  r.  Van  Slyck,  4  Cow.  297 3  Hill,   47 

Varick  v.  Smith,  5  Paige,  137 4  Hill.  148, 151, 152 


CITATIONS. 


Vasse  v.  Comegys,  4  Wash.  C.  C.  570,  573, 

574 4Hill,640 

Vaux  v.  Draper,  Sty.  156, 157,  203 1  Hill,  240 

Vaux  v.  Nesbit,  1  McCord  Eq.  352 2  Hill,  69,  72 

Veale  v.  Warner,  1  Saund.  327  n.  (3) 1  Hill,  320 

Vernon  v.  Manhattan  Co.,  2  Wend.  183, 

17  Wend.  524 1  Hill,  576,  577.  578 

Vertue  v.  Jewell,  4  Camp.  31,  33 2  Hill,  151 

Vibbard  v.  Johnson,  19  Johns.  77 3  Hill,  176 

Vicars  v.  Wilcocks,  8  East,!.. 2  Hill,  314 

Vicks  v.  Keys,  2  Hay w.  (N.  C.)  126 4  Hill,  309 

Vooght  D.  Winch,  2  Barn.  &  Aid.  662 2  Hill,  480 

Voorhees  v.  Earl,  2  Hill,  288,  291 .4  Hill,  626,  629 

Vroom  v.  Ditmas,  4  Paige,  533 3  Hill,  566 

Vrow  Anna  Catharina,  The,  5  Wm.  Rob. 

20,21 1  Hill,  417 

W 
Waddington  v.  Vredenbergh,  2  Johns. 

Cas.227 1  Hill,  625 

Wade  v.  Edwards,  2  Hay  w.  221 3  Hill,  284 

Wailing  v.  Toll,  9  Johns.  141 2  Hill,  442 

Wainu.  Warlters,  5  East.  10 3  Hill,  588,  589 

Wait  v.  Morris,  6  Wend.  394 1  Hill,  536 

Waitv.  Whitney,  7  Cow.  69 3  Hill,  295 

Waitest).  Briggs,  2  Salk.  565 2  Hill,  234 

Waldron  v.  McCarty,  3  Johns.  471 4  Hill,  644 

Waldronv.  McComb,  1  Hill,  111 3  Hill,  364,  371 

Walker  v.  Holyday,  Com.  272 3  Hill,    61 

Walker  v.  Jones,  2  Cromp.  &  M.  672,  4 

Tyrw.915 3  Hill,  286 

Walker  v.  Sherman.  20  Wend.  639, 640....  2  Hill,  143 
Wallace  v.  Woodgate,  Ryan  &  M.  193, 1 

Carr.&P.575 3  Hill,  492 

Waller  v.  Harris,  7  Paige,  167, 175, 176....  2  Hill,    64 
Waller  v.  Harris,  20  Wend.  555  ..2  Hill.  58,  4  Hill,  611 

Wallis  v.  Truesdell,  6  Pick.  455 3  Hill,  225 

Wallis  v.  Wallis,  4  Mass.  1*5 2  Hill,  662 

Walsh  v.  Ostrander,  22  Wend.  178,  181...  3  Hill,  581 

Walters  v.  Sykes,  22  Wend.  566 3  Hill,  555 

Walton  v.  Cronly ,  14  Wend.  63 1  Hill,  611 

Ward  v.  Evans,  2  Salk.  442 ;  6  Mod.  36;  12 

Mod.  521:  2  Ld.  Raym.  928;  Com.  138: 

Holt,  120 1  Hill,    85 

Ward  v.  Evans,  3  Salk.  118 2  Hill,  276 

Ward  v.  People,  3  Hill,  395,  398,  n 3  Hill,  566 

Warner  v.  Beardsley,  8  Wend.  198 4  Hill,  656, 657 

Warner  v.  Beers,  23  Wend.  103, 126 

...1  Hill,  465,  617-619:  4  Hill,  391,  394,  398,  401,  404 

Warner  v.  South  worth,  6  Conn.  471,  474..  4  Hill,  373 

Warner  v.  Theobald,  Cowp.  589 2  Hill,  234 

Warren  v.  Consett,  2  Str.  778;  8  Mod.  107, 

323,382;  2  Ld.  Raym.  1500 2  Hill,  334-236 

Warren  v.  Lynch.  5  Johns.  239 2  Hill,  228 

Warren  v.  Manufacturers'  Ins.  Co.,  13 

Pick.  518 3  Hill,255 

Warrick  v.  Warrick,  3  Atk.  294 2  Hill,  461 

Washburn  v.  Mclnroy,  7  Johns.  134  ...3  Hill,  528,  529 

Washington  Bank  v.  Lewis.22  Pick.  24, 31  1  Hill,  579 
Waterbury  v.  Mather.  16  Wend.  611,  612, 

615 1  Hill,  105 

Waterbury  v.  Sturtevant,  18  Wend.  353..  4  Hill,  296 

Waterer  v.  Freeman,  Hob.  267 1  Hill,  488 

Waterhouse  v.  Skinner,  2  Bos.  &  P.  447..  1  Hill,  524 

Waterman  v.  Haskin.  11  Johns.  228 1  Hill,  641 

Watkins  v.  Holman,  16  Pet.  25 3  Hill,  519 

Watson's  case,  9  Adol.  &  E.  731 1  Hill,  404 

Watson  v.  McLaren,  19  Wend.  557,  566. _.  2  Hill,  192 

Watson  v.  Spence,  20  Wend.  260 4  Hill,  174, 175 

Waugh  v.  Carver,  2  H.  Bl.  235,  246,  247. ...  1  Hill,  527 

Webb  v.  Alexander,  7  Wend.  281,  285 

..2  Hill,  111,  506 ;  4  Hill,  644 

Weeks  v.  Tybold,  Noy,  11 1  Hill,  538 

Weemsv.  Stallings,  2  Harr.  &  J.365 1  Hill,  248 

Welch  v.  Allen,  21  Wend.  147 2  Hill,  494 

Welch  t).  Hall,  Bull.  N.  P.  85 1  Hill,  246 

Weid  v.  Bartlett,  10  Mass.  474 1  Hill,  276 

Welland  Canal  Co.v.  Hathaway,  8  Wend. 

480,483 

..1  Hill,  555;  2  Hill,  67 ;  3  Hill,  222,  225;  4  Hill,  648 

Wells  v.  Horton,  4  Bing.  40 3  Hill,  130 

Welsh  v.  Barrett,  15  Mass.  380 4  Hill,  131 

Welsh  v.  Carter,  1  Wend.  185 2  Hill,  608 

Wentworth  v.  Parish  in  Canton,  3  Pick. 

344 3  Hill.    28 

West  v.  Anderson,  9  Conn.  107,  111 2  Hill,  291 

Westv.  Wentworth,  3  Cow.  82 3  Hill,  337 

Westervelt  v.  Pinckney,  14  Wend.  123...  2  Hill,  668 

Weston  v.  Barker,  12  Johns.  276 1  Hill,   85 

Whaling  v.  Shales,  20  Wend.  673 1  Hill,  206 

Whartonu.  King.  1  Moody  &  Rob. 96....  2  Hill,  273 

Wheeler  v.  Curtis,  11  Wend.  664,  665 2  Hill,  604 

Wheeler  v.  Home,  Willes,  208,  209.... 3  Hill,  61,  65,  70 

Wheeler  v.  Raymond,  5  Com.  231 1  Hill,  554 

Wheeler  p.  Roberts,  7  Cow.  536 4  Hill,  111 

Wheeler  v.  Train,  3  Pick.  255,  258 3  Hill,  577 


Wheeler  v.  Wheeler,  9  Cow.  34 1  Hill,  554 

Wheelwright  v.  Wheelwright,   2   Mass. 

„„  W,  454 2  Hill,  643 

Whelen  v.  Watmough,  15  Serg.  &  R.  153, 

156 3  Hill,    65 

Whelpdale's  case,  5  Co.  119 2  Hill,  524 

Whitaker  v.  Brown,  8  Wend.  490 1  Hill,  613 

Whitaker  v.  Young,  2  Cow.  569 1  Hill,  479 

Whitbeck  v.Whitbeck,  9  Cow.  266 4  Hill,  487 

Whitchurch,  Exparte,  1  Atk.  57 1  Hill,  160,  163 

White  v.  Bennett,  1  Mo.  102, 104, 105 3  Hill.    74 

White  v.  Cole.  24  Wend.  116 4  Hill,  303 

White  v.  Everest,  1  Vt.  181, 182 1  Hill,  587 

White  v.  Rowland,  9  Mass.  314 1  Hill,  257 

White  v.  Hussey ,  Prec.  Ch.  13 4  Hill,  163 

White  v.  Osborn,  21  Wend.  72 2  Hill,   48 

White  v.  Prentiss,  3  Monroe,  510...  .  3  Hill,  232 

White  v.  Union  Ins.Co.,1  Nott  &  Mc.C.561  1  Hill,  576 
Whiteside  v.  Jackson,  1  Wend.  418  3  Hill,  611 

Whitlock  v.  Horton,  Cro.  Jac.  91 1  Hill.  246 

Whitney  v.  Haven,  13  Mass.  172 4  Hill,  342 

Whitney  v.  Lewis,  21  Wend.  131 3  Hill,  176 

Whitney  t).  Wright,  15  Wend.  171 4  Hill,  467 

Widrig  t).  Oyer,  13  Johns.  124 3  Hill,    22 

Wiggin  v.  Bush,  12  Johns.  306 4  Hill,  444 

Wiggin  v.  Damrell,  4  N.  H.  69 3  Hill,   89 

Wigmore's  case,  2  Salk.  438 1  Hill,  274 

Wilbraham  v.  Snow,  1  Sid.  438 3  Hill,  354 

Wilbur  v.  Selden,  6  Cow.  162 2  Hill,  538 

Wilchkin  v.  Gahan,  1  Irish  T.  R.  591, 596.  3  Hill,  356 
Wilcocks  v.  Nicholls.  1  Price,  109  .  3  Hill,  70 

Wilcox  v.  Wood,  9  Wend.  346,  348-..  2  Hill,  &56 

Wild's  case,  1  Leach,  Cr.  Cas.  17, 19  n 3  Hill.  205 

Wildman  v.  North,  2  Lev.  92 1  Hill,  267,  269,  354 

Wildman  v.  Norton,  1  Vent.  249 1  Hill,  267,  354 

Wildy  v.  Washburn,  16  Johns.  49,  50 2  Hill,   22 

Wiley  v.  Pistor,  7  Ves.  409,  411 4  Hill,  520 

Wilkins'  case,  1  Leach,  522,  523.1  Hill,  315;  3  Hill,  354 
Wilkinson  v.  Johnson,  3  Barn.  &  C.  428. .  1  Hill,  292 

Wilkinson  v.  Leland,  2  Pet.  657 4  Hill,  144 

Wilks  v.  Back.  2  East,  142 4  Hill,  357,  367,  368 

Willey  v.  Paulk.  6  Conn.  74 4  Hill,  531 

Williams  v.  Crary,  4  Wend.  443 2  Hill,  578,  580 

Williams  v.  Eldridge,  1  Hill.  249 3  Hill,  497 

Williams  v.  Gretr.  4  Hayw.  (Tenn.)  239..  2  Hill,  665 
Williams  v.  Hance.  7  Paige,  581,  583 

2  Hill,  640;  4  Hill,  241 

Williams  v.  Hill,  19  Wend.  305 2  Hill,  314 

Williams  v.  Jackson,  5  Johns.  489 2  Hill,  529 

Williams  v.  Peyton,  4  Wheat.  77... 

1  Hill,  142;  4  Hill.    86 

Williams  v.  Rogers,  5  Johns.  163,  166, 167  1  Hill,  205 
Williams  v.  Smith,  2  Barn.  &  Aid.  496. 500  1  Hill,  266 
Williams  v.  Woodward,  2  Wend.  487,  492. 

3  Wend.  367;  4  Hill,  116 

Willing  u.  Peters,  12  Serg.  &  R.  177 1  Hill,  539 

Willisi).  Dyson,  1  Stark.  164, 166 4  Hill,  519 

Willmarthv.  Crawford,  10  Wend.  343 3  Hill,   54 

Willougbby  v.  Backhouse,  2  Barn.  &  C. 

821:  4Dowl.  &R.  539 HI  ill,  488 

Willoughby  v.  Carleton,  9  Johns-  136.. 3  Hill,  181,  500 
Wilson  v.  Barker,  4  Barn.  &  Adol.  614 :  1 

Nev.  &M.409 3  Hill,  350,  353 

Wilson  v. ,  Hardr.332 2  Hill,  235 

Wilson  v.  Chambers,  Cro.  Car.  262 2  Hill,  551 

Wilson  v.  Coupland,  5  Barn.  &  Aid.  228..    1  Hill,    85 

Wilson  v.  Green,  20  Wend.  189 2  Hill.   27 

Wilson  v.  Hamilton,  9  Serg.  &  R.  424 3  Hill.  416 

Wilson  v.  White.  2  Wend.  265.. 3  Hill,  449 ;  4  Hill,  55 
Wilson  v.  Williams,  14  Wend.  146 

3  Hill,  288;  4  Hill,  261 

Wilt  v.  Ogden,  13  Johns.  56 2  Hill,  480 

Winch  v.  Fenn,  2  T.  R.  52n 4  Hill,  229 

Windsor  v.  Gover.  2  Saund.  298.  n.  (I)....    2  Hill,  234 

Winne  v.  Fyler 3  Hill,  575 

Wirtsv.  Norton,  25  Wend.  699. 3  Hill,  477 

Witherington  v.  Herring,3  Moore  &  P.  30    3  Hill,  272 

Withington  v.  Herring,  5  Bing.  442 3  Hill,  272 

Withnell  v.  Gartham,  6  T.  R.  388,  398 4  Hill,  108 

Wood's  case,  3  Wils.  172 3  Hill,  407 

Wood  v.  Howard  Ins.  Co.,  18  Wend.  646.    4  Hill,  534 

Woodv.  Jackson,  8  Wend.  35. 2  Hill,  480 

Woodv.  Lowry,  17  Wend.  492..  1  Hill,  447 ;  4  Hill,  315 
Wood  v.  New  England  M.  Ins.  Co..  14 

Mass.  31 3  Hill.  124, 125, 128 

Wood  v.  Partridge,  11  Mass.  488,  491,  492. 

3  Hill.  231,  232 

Wood  vl  Peake,  8  Johns.  69  . .  II*.    3  Hill,  249 

Wood  t).  Plant,  1  Taunt.  47 4  Hill,  557 

Wood  v.  Torrey.  6  Wend.  562 1  Hill,  643 

Woodbridge  v.  Spooner,  3  Barn.  &  Aid. 

233;  1  Chit.  661 1  Hill.  509 

Woodcock's  case,  1  Leach,  500 3  Hill,  300 

Woodcock  v.  Bennet,  1  Co  w.  711 2  Hill,  567 

Woods  v.  Young,  4  Cranch,  237 3  Hill,  436 

Woolcott  v  Goodrich,  5  Cow.  714 3  Hill,    24 

2J> 
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WornUl  «.  Jacob.  8  Mer.  258 2  Hill.  2»S8 

Worseley  v.  Demattos.  I  Burr.  484 4  Hill.  309 

Wotton  t).  Hole,  2  Sauiul.  177. 178.  n.(7)  181, 

ft.  n.(10)                      2  Hill,  111:  4  Hill,  646 

WrlKht  v.  Hart,  18  Wend.  454 2  Hill.  «W 

WriKht  r.  Littler,  3  Burr.  1844, 1256 «  Hill,  611 

WriKht  i>.  Mayer.  6  Vee.  280 1  Hill,   35 

WriKht  r.  ShawcroBS.2  Btirn.  &  Aid.  501  n.  1  Hill,  2*15 

Wright  t).  State,  5  Yerg.JTenn.)  154 8  Hill,  20!t 

Wright  r.  Stevenson,  ft  Taunt.  850 4  Hill,  556 

WriKht  r.  Wiltsox,  19  Wend.  343 1  Hill,  481,  482 

\Vrijrht  r.  WriRht,  16  Vcs.  188 4  Hill,  498 

Wyatt  v.  Campbell,  1  Moody  &  M.  80  ....  1  Hill,  664 

Y 
Yankey  t>.  Lockheart,  4  J.  J.  Marsh.  876^  ^  ^ 

YarbdfouRh  w". Bank  of  England", i«"East,6    3  Hill!  194 
Yates  v.  Compton,  2  P.  Wms.  308 4  Hill.  496 


Yates  t>.  Delamayne.  Bac.  Abr.  n.  (N)...  4  Hill,  441 

Yate»t>.  Lansing.  9  Johns.  416 1  Hill.  167 

Yatea  v.  People,  6  Johns.  337, 478. 613  .... 

1  Hill,  161, 166,  167.170. 

Yates  t>.  Russell.  17  Johns.  461 4  Hill,  552.  553 

Yeaton  v.  U.  8., 6 Cranch.  281 1  Hill,  330- 

Yorkc.  Grindstone,  18alk.388 8  Hill,  489^ 

Yorke  v.  Grenaugh,  2  Ld.  ituym.  866,  868 

3  Hill,  489,  491 

Young  >'•  Hank  of  Alexandria,  4  Cranch, 

384,  388 2  Hill,  247 

Young  v.  Black,  7  Cranch,  565 2  Hill.  4HO 

YOUIIK  P.  Hosmer.  11  Mass.  89,  90 1  Hill.  276 

Young  v.  TheKinK,3T.R.98 3  Hill.  529- 


Ziegenfuss,  Ex  parte,  2  Ired.  (N.  C.),  463, 

468,469 4  Hill,  581 

Zouch  v.  Woolston,  2  Burr,  1136 3  Hill,  37£ 


ACTS  OF  LEGISLATURE  CITED. 


Act  of  April  6, 1808 1  Hill,   50 

Act  of  March  2, 1810 1  Hill,  124 

Actof  1813...  IHill.llO:  2  11111,601 

Act  of  1813,  sec.  10 1  Hill.  134 


Act  of  March  16, 1821 1  Hill,  364 

Act  of  1824,  sees.  3,  8 4  Hill.   89 

Act  of  1830,  sees.  1,  2,  4....  1  Hill,  278 ;  4  Hill,  !'.»!,  ins 
Act  of  1836,  sees.  4,  6, 8 3  Hill,  603 


LAWS  OF  N.    Y.    CITED. 


Col.  Laws  of  1726 3  Hill.    51 

1  Laws  of  N.  Y.,  139, 141,  sees.  2,13 4  Hill,  148 

2  Laws  of  N.  Y.,  664,  sec.  19 ;  Id.  723,  sec. 

2                                4  Hill,  148 

3  Laws  of  N.  Y.,  p.  399 2  Hill.  304 

Laws  of  1808,  p.  170 1  Hill,   50 

Laws  of  1809,  p.  62 IHill,  124,  125 

Laws  of  1815,  p.  103,  sees.  2,  4 3  Hill,    78 

Laws  of  1816,  p.  90 •- 4  Hill,   81 

Laws  of  1818,  p.  196... 2  Hill,   28 

Laws  of  1818,  p.  306,  ch.  283 1  Hill,  364 

Laws  of  1821,  p.  91,  sec.  1 1  Hill,  365,  366 

Laws  of  1821.  p.  171.  sec.  2 2  Hill,  490 

Laws  of  1821,  p.  173,  sees.  12, 13 2  Hill.  490 

Laws  of  1823,  p.  11 IHill,   73 

Laws  of  1823.  p.  115.  sec.  10 1  Hill,   73 

Laws  of  1824,  p.  224 4  Hill,    81 

Laws  of  1824,  p.  227,  sec.  7 4  Hill,   90 

Laws  of  1824.  p.  283,  sec.  9 2  Hill,  602 

Laws  of  1826.  p.  23.  sec.  1 2  Hill.  490 

Lawsof  1827.  p.  127 4  Hill,    81 

Laws  of  1827.  p.  146 3  Hill.  240 

Laws  of  1827.  p.  148,  sec.  61 3  Hill,  240 

Laws  of  1837,  p.  270 4  Hill,   97 

Laws  of  1827,  p.  275,  sec.  17 4  Hill.  100 

Laws  of  1827,  p.  276.  sec.  21 4  Hill.  101 

Laws  of  1827,  p.  279,  sec.  26 4  Hill,  102 

Laws  of  1829,  p.  468.  sec.  12 1  Hill,  578 

Laws  of  1830.  p.  51,  sees.  47-53 4  Hill,  100 

Laws  of  1830,  p.  82 3  Hill,  240 

Laws  of  1830,  p.  125 2  Hill.  20,   43 

Laws  of  1830,  p.  126 , 3  Hill,   51 

Laws  of  1830.  p.  129.  sec.  24 3  Hill,   49 

Laws  of  1830.  p.  129,  sec.  26 4  Hill,  407 

Laws  of  1830,  p.  203 2  Hill,  150 

Laws  of  1830,  p.  399.  sec.  52 1  Hill,  3fi6 

Laws  of  1831,  p.  158 2  Hill,   74 

Laws  of  1831.  pp.  229,  230,  281 2  Hill,  632 

Laws  of  1831,  p.  343 3  Hill,  240 

Laws  of  1831,  pp.  371,  372 2  Hill,  468.  471 

Laws  of  1831.  p.  396 IHill,  374;  3  Hill,  110 

Lawsof  1831,  p.  401,sec.  22 4  Hill.  541 

Laws  of  1831,  p.  403,  sees.  30,  31 2  Hill,  300 

Laws  ol  1832,  p.  43 3  Hill,  116 

Lawsof  1832.  p.  181 4  Hill,  196 

Laws  of  1832,  p.  188.  sec.  1 4  Hill,  125 

Laws  of  1832,  p.  301,  sec.  20 2  Hill,  440 

Laws  of  1832,  p.  304,  sec.  31,  sub.  7 2  Hill,  439 

Laws  of  1832.  p.  306,  sec.  33 2  Hill,  439 

Laws  of  1KB.  p.  489 1  Hill.  504,  577 

Laws  of  1832,  p.  489.  sec.  4 1  Hill,  372 

Laws  of  1832,  p.  490,  sec.  8 4  Hill,   36 

Laws  of  1833.  ch.  11,  sec.  7 1  Hill,  a^ 

Laws  of  1833,  pp.  395,  398 2  Hill,  456 ;  3  Hill,   57 

Laws  of  1833,  p.  402 1  Hill.  468 

Laws  of  1834.  p.  97 4  Hill,  265 

Laws  of  1834,  p.  114,  sec.  66 3  Hill,  240 

Laws  of  1834,  p.  115.  sec.  n 1  Hill,  550 

Laws  of  1834,  p.  137 1  Hill.  51!) 

Laws  of  1834.  p.  451...  ...  2  Hill,  438;  3  Hill,  641 

Laws  of  1834,  p.  453,  sees.  12, 13 3  Hill,  544 


Laws  of  1834.  p.  530,  sees.  2,  4,  7,  8, 10 3  Hill.  512 

Lawsof  1834,  p.  532, sec.  10 1  Hill,  499 

Laws  of  1835,  p.  94,  sec.  1 2  Hill.  440- 

Lawsof  1835,  p.  152 4  Hill,  237 

Laws  of  1835,  p.  210,  sees.  1.  2 4  Hill.  610,  615 

Laws  of  1835,  p.  229 2  Hill,  497 

Laws  of  1835,  p.  248 4  Hill,  564 

Laws  of  1835,  p.  280 4  Hill,  210 

Lawsof  1835,  p.  326 2  Hill.  136 

Lawsof  1835,  p.  $50,  sec.  21 4  Hill,  208 

Laws  of  1836,  ch.  99,  p.  140 IHill,  73 

Laws  of  1836,  ch.  149,  p.  201 4  Hill,  637 

Laws  of  1836,  p.  406,  sees.  1,  8, 10 3  Hill,  601 

Laws  of  1836,  pp.  493,  498 3  Hill,  568 

Laws  of  1836,  p.  709 2  Hill,  433 

Laws  of  1836,  p.  739,  sec.  2 2  Hill,  59 

Laws  of  1836.  ch.  525,  p.  793 2  Hill,  53,  54 

Lawsof  1836,  p.  794,  sec.  2 2  Hill,  37a 

Laws  of  1837,  p.  14 4  Hill,  444 

Laws  of  1837,  p.  99 2  Hill,  136 

Laws  of  1837,  p.  230 3  Hill,  423 

Lawsof  1837,  p.  350....'. 2  Hill,  433. 

Laws  of  1837,  p.  361,  sec.  1 2  Hill,  198 

Laws  of  1837,  p.  441,  sees.  1.  8 2  Hill.  263 

Lawsof  1837,  p.  455 1  Hill.  327 

Laws  of  1837,  p.  487,  sees.  2,  6 

."-  IHill,  556;  3  Hill,  565;  4  Hill.  36. 124 

Laws  of  1837,  p.  518,  sees.  7.  8 4  Hill,  634 

Laws  of  1838,  p.  88 2  Hill.  433 

Laws  of  1838,  p.  97,  sec.  3 4  Hill,  541 

Laws  of  1838,  p.  132,  sec.  2 3  Hill,  497 

Laws  of  1838,  p.  232,  sees.  1,  2,  3 3  Hill,  34.  500 

Lawsof  1838,  p.  245, 1  Hill,  14;  3  Hill,  391 

Laws  of  1838,  pp.  249,  250,  sees.  15, 16,  21 . 

2  Hill,  154;  4  Hill,  449- 

Laws  of  1838,  p.  253,  sec.  1 3  Hill,  40 

Laws  of  1838,  p.  261 1  Hill,  327 

Laws  of  1838,  p.  282,  ch.  289 2  Hill.  424 

Laws  of  1838,  p.  314,  sec.  1,  sub.  5 1  Hill,  53,  54 

Laws  of  1839,  p.  185 2  Hill.  26 

Laws  of  1839,  p.  317 1  Hill.  366 

Laws  of  1840,  pp.  55,  68,  sees.  11,  20. . .  .8  Hill,  45 

Laws  of  1840,  p.  63.  sec.  1 2  Hill.  198 

Laws  of  1840,  p.  126 2  Hill,  433 

Laws  of  1840,  p.  251,  ch.  305  ...  .1  Hill,  199 

Laws  of  1840,  p.  257,  sec.  1 2  Hill,  32,  44,  45 

Lawsof  1840,  p.  306,  sec.  4 

2  Hill,  243;  3  Hill.  891 ;  4  Hill,  449 

Laws  of  1840,  p.  327.  sees.  1,2 

3  Hill,  449:  4 Hill,  542.  547,  616 

Laws  of  1840,  p.  330 4  Hill,  55 

Lawsof  1840,  p.  333,  sec.  17...  .  1  Hill,  213 
Laws  of  1840,  p.  334,  sees.  21,  23,  24 

1  Hill,  224,  629 ;  3  Hill,  470,  554 

Laws  of  1841,  p.  112,  sec.  1 3  Hill,  500 

Lawsof  1841,  p. 241,  sec. 29 8  Hill,  497 

Laws  of  1841,  p.  287,  sec.  4 2  Hill,  46 

Laws  of  1841.  p.  298 2  Hill.  433 

Lawsof  1841,  p.  351...  8  Hill,  391 

Laws  of  1841,  p.  358.  sec.  4 2  Hill,  343 

Laws  of  1842,  p.  227,  sec.  1 4  Hill,  40 


REVISED   LAWS   CITED. 


1K.L.16 4  Hill,   55 

1  R.  L.  47.  sec.  2 4  Hill,  149 

1  R.  L.  52,  sec.  1 2  Hill,  305,  556 

1R.  L.90 3  Hill,   61 
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1  R.  L.  158.  sec.  4 3  Hill,  387 

1R.  L.  161 .  2  Hill.  223 

1  R.  L.  178,  sec.  7 3  Hill,  528 

1  R.  L.  349,  sees.  3.  7 4  Hill,  623 


CITATIONS. 


xvn 


1R.  L. 
IB.  L. 
1R.  L. 
1R.  L. 
1R.  L. 
1R.  L. 
1R.  L. 
1R.  L. 
1R.  L. 
1R.  L. 


365, 

lifi'.i, 
373, 

396, 

415, 
424, 
437, 
454, 
484, 
501, 


sec.  6 1  Hill,  542 

sec.  1 1  Hill,  126 

374,  sec.  5 1  Hill,  110 

sec.  17 3  Hill,  241 

sec.3 lHill,364 

sec.  14 1  Hill,  203 

sec.  12 2  Hill,  380,  450 

sec.30 3  Hill,   78 

sec.  88 3  Hill,  497 

secs.  5, 19 3  Hill,  241;  4  Hill,  553 


1  R.  L.  750,  sec.  9 3 

2R.  L.21 .    1 

2R.  L.  135,  sec.  2.. '2 

2  R.  L.  276,  sec.20 3  Hill,  607  :  4 

2  R.  L.  277,  sees.  21,  22 3 

2  R.  L.  347,  sec.  11 3 

3  R.  L.  396,  sec.  143 3 

2  R.  L.  407,  sec.  175 3 

2  R.  L.  408,  sec.  177 2 

2R.  L.  413...  .    2 


Hill,  61 
Hill,  364 
Hill,  597 
Hill,  148- 
Hill,  607 
Hill,  45 
Hill,  240 
Hill,  614 
Hill,  27 
Hill,  20 


REVISED    STATUTES    CITED. 


1  R.  8.  45,  2d  ed 2  Hill,  259  i 

1  R.  S.  84,  sec.  11 - 2  Hill,  300 

1  R.  8.  95,  Tit.  1 - 2  Hill,  199 

1  R.  S.  98,  sees.  15, 16.  2d  ed 2  Hill,  100 

1  R.  S.  107,  sec.  9 2  Hill,  103 

1  R.  S.  109, 110,  2d  ed 3  Hill,   49 

1  R.  S.  111.  112,  sec.  36,  2d  ed 3  Hill,  248 

1  R.  S.  113,  sec.  44,  2d  ed 2  Hill,  98, 100 

1R.  8,118-120 - 3  Hill,    49 

1  R.  S.  122,  sec.  34 2  Hill,  103- 

1  R.  S.  123.  sec.  41 -... 2  Hill,  102 

1  R.  S.  156,  sec.  3,  tit.  4 2  Hill,  35;  4  Hill,  391,  405 

1  R.  S.  183, 184.  sees.  8, 12 2  Hill,   34 

1  R.  S.  194,  sec.  6 4  Hill,  634 

1  R.  S.  206,  sees.  17.  18 1  Hill.  285 

1  R.  S.  208,  sec.  32,  2d  ed 1  Hill.  285 

1  R.  S.  220,  sec.  16 2  Hill,  347 

1  R.  S.  225,  sees.  45, 46 3  Hill,  601 

1  R.  S.  226,  sec.  52 2  Hill,  347,  348 

1  R.  S.  229,  sec.  69 4  Hill,  632 

1  R.  S.  234,  2d  ed 1  Hill,  283 

1  R.  S.  236,  sees.  99,  100, 103 4  Hill,  633,  634 

1  R.  S.  282,  sec.  1 2  Hill,    72 

1  R.  S.  303,  sec.  15,  2d  ed 3  Hill,  245,  246 

1R.  S.  304-309,  2d  ed 3  Hill,  249 

1  R.  S.  307.  sec.  5 4  Hill,  207 

1  R.  S.  308.  sec.  15 4  Hill,  207 

1  R.  S.  309,  sec.  17. 1st  ed 3  Hill,  245 

1R.  8.309.  sec.  22 4  Hill,  207 

1  R.  S.  312,  sees.  3-7 4  Hill,  208 

1R.  S.315,  sec.8,2ded 2  Hill,  437 

1  R.  S.  315,  316,  sees.  13-25 4  Hill,  208 

1  R.  S.  326,  2d  ed 1  Hill,  283 

1R.S.337,364 2  Hill,   41 

1  R.  S.  353,  sec.  30 3  Hill,   40 

1  R.  S.  354,  sec.  37 3  Hill,    40 

1  R.  S.  371,  sec.  78, 2d  ed 4  Hill,  574 

1  R.  S.  376.  sec.  106 2  Hill,  135 

1  R.  S.  379,  sec.  73 1  Hill,   22 

1  R,  S.  383,  sec.  95 1  Hill,  365 

1  R.  S.  386,  sec.  5 1  Hill,   53 

1  R.  S.  387,  sec.  1 4  Hill,   26 

1  R.  S.  389.  sec.  6 4  Hill,   26 

1  R.  8.  390,  sec.  7 2  Hill,  602 

1  R.  S.  410,  sec.  73 4  Hill,  349 

1  R.  8.  414,  sees.  1,  2,  4,  6,  9, 10 4  Hill,  22,  23,   26 

1  R.  S.  419,  sec.  6 4  Hill,  349 

1  R.  S.  447,  sec.  10 1  Hill,  134 

1  R.  S.  448,  sees.  1,  2,  9, 16,  24,  25,  2d  ed...    1  Hill,  666 

1  R.  S.  478,  sec.  61 4  Hill,  111 

1  R.  8.  481,  sec.  75,  sub.  5. 4  Hill,  169 

1  R.  S.  483,  sec.  82 4  Hill,  112 

1  R.  8.  484,  sec.  89 4  Hill,  111 

1  R.  S.  486,  sees.  98,99 4  Hill.  169 

1R.  S.  498,  617 2  Hill,    41 

1  R.  S.  500,  sec.  1,  2d  ed 2  Hill,  469 

1  R.  S.  502,  sec.  4 1  Hill,   52 

1  H.  8.  507,  sec.  29 3  Hill,  607 

1  R.  S.  509,  sec.  54 2  Hill,  469 

1  R.  S.  511,  sec.  61,  2d  ed 2  Htll,  444 

1  R.  S.  513,  sees.  54,  77-79 4  Hill,  142 

1  R.  S.  514,  sec.  57 3  Hill,  460 

1  R.  8.  517,  sees.  77-79 4  Hill,  148 

1  R.  S.  517,  sec.  80 3  Hill,  607 

1  R.  S.  517,  sec.  107,  2d  ed 2  Hill,  473,  474 

1  R.  8.  517,  518,  sees.  108,  111,  2d  ed 2  Hill,  474 

1  R.  8.  520,  sec.  96,  97 3  Hill,  608 

1  R.  S.  524,  sees.  119, 120 1  Hill,  52,  53 

1  R.  S.  574,  sees.  5,  6,  7,  8 4  Hill,  210 

1R.  8.581,  2ded. 1  Hill,  519 

- 1  R.  S.  592,  sec.  4 1  Hill,   54 

1  R.  S.  599,  sees.  1,  2 1  Hill,  621 

1  R.  S.  602,  sec.  l,sub.4,2ded 2  Hill,  439 

1R.  8.616,  2d  ed 1  Hill,  106 

1  R.  S.  618,  sec.  19 1  Hill,  106 

1  R.  S.  621,  sec.  40,  2d  ed 1  Hill,  106 

1  R.  S.  633,  sec.  46,  2d  ed 4  Hill,  559 

1  R.  S.  636,  sec.  62 4  Hill,  559 

1  R.  S.  645,  646,  647,  2d  ed 2  Hill,  560 

1  R.  S.  650,  sec.  8,  2ded 1  Hill.  299 

1  R.  S.  675,  sec.  70 L    1  Hill,   77 

1  R.  S.,  677  sec.  4,  2d  ed 3  Hill,  185 

1  R.  S.  678,  sec.  6,  2d  ed 1  Hill,  656 


1  R.  S.  678,  sec.  8,2ded 3  Hill,  156,158 

1  R.  S.  679,  sec.  10 3  Hill,  156 

1  R.  S. 679,  sec.  15,  2ded._ 3  Hill,  528,  529 

1  R.  S.  681,  tit.  10,  2d  ed 1  Hill,  481 

LR.  S.  685,  sec.  12.... 3  Hill,  320 

1  R.  S.  705,  sec.  1,  2d  ed 4  Hill,  239 

1R.  8.711 4  Hill,  464 

1R.  S.  712,  sees.  6,7.. 4  Hill,  444 

1  R.  S.  718,  sec.  2 2  Hill,    74 

1  R.  S.  720,  sec.  13 1  Hill,  124, 125 

I  R.  S.  722, 2d  ed 2  Hill,  494 

1  R.  S.  722,  sec.  6 3  Hill,  442 

1  R.  S.  722,  sec.  47,  2d  ed 2  Hill,  495 

1  R.  S.  725,  sec.  28 3  Hill,  165 

1R.S.727-. 2  Hill,574 

1  H.  S.  728,  gees.  55,  56,  94 2  Hill,  573 ;  3  Hill,  101 

1  R.  S.  729,  sec.  56.... 2  Hill,  573 

1  R.  S.  729,  sec.  60 3  Hill,  483 

1R.  S.  732,  sees.  79,  81 2  Hill,  574,  575 

1  R.  S.  733,  sees.  83,85 2  Hill,  574,  575 

1  R.  S.  734,  sees.  94,  98 2  Hill,  575 

1  R.  S.  737,  sec.  12,  2d  ed 2  Hill,  381 

1  R.  S.  738,  sec.  18,  2d  ed 2  Hill,  649 

1  R.  S.  739,  sec.  140 4  Hill,  645 

1  R.  S.  739,  sec.  23,  2d  ed ...-    2  Hill,  476 

1  R.  S.  730,  sees.  143, 145 2  Hill,  558 

1  R.  S.  741,  sec.  9,  2ded -    3  Hill,    64 

1  R.  S.  746,  sees.  12-16 4  Hill,  605 

1  R.  S.  750,  sec.  26,  2d  ed 2  Hill.   54 

1R.S.756 1  Hill.610 

1  R.  S.  757,  sec.  6,  2d  ed 2  Hill,  583 

1  R.  S.  760,  2d  ed... 4  Hill, 219,  227,  244.  474 

1  R.  S.  760,  761,  sec.  5 1  Hill,    10 

1  R.  S.  762,  2d  ed 2  Hill,  150 

1  R.  8.  765,  sec.  3, 2d  ed 1  Hill,  484 

1  R.  S.  768,  sees.  5,  6 1  Hill,  84 ;  3  Hill,  115 

1  R.  S.  772,  sec.  5 1  Hill,  564 

1  R.  S.  773.  sec.  55,  2d  ed 1  Hill,  664 

1  R.  8.  793,  sec.  10,  2d  ed 1  Hill,  483 

1  R.  S.  796.  sec.  28,  2d  ed 4  Hill.  115 

1  R.  S.  798.  sec.  7,  2d  ed 4  Hill,  115 

1  R.  S.  800,  sec.  19,  2d  ed 2  Hill,  222 

1  R.  8.  807,  sec.  1,  2d  ed 1  Hill,  226 

1R.  S.  808,  sec.  2,  2ded._ 1  Hill,  202 

1R.  8.812,  sec.  22,  2d  ed 4  Hill,  541 

2R.  S.  12,  sec.  62 4  Hill,  599 

2R.  8.28,  art.  5 3  Hill,  111 

2  R.  S.  50,  51,  sees.  2,  3,  2d  ed 3  Hill,    65 

2  R.  8.  58,  sec.  15 1  Hill,  542 

2R.  S.  66,  sec.  52 4  Hill,  139 

2R.  S.  68 4  Hill,  139 

2R.  8.70,  sec.  5,  tit.2,2ded I  Hill,  349,  442 

2  R.  S.  71,  sec.  9,  2d  ed 1  Hill,  447 

2R.  8.72,  sec.  4,  2d  ed 4  Hill,  303 

2R.  8.82,  sec.  6 3  Hill,  442 

2  R.  S.  88,  sees.  34,  39-41 3  Hill,   37 

2  R.  S.  88.  sees.  35-38 2  Hill,  577  ;  3  Hill,   36 

2  R.  8. 109,  sec.  89,  2d  ed 4  Hill,  520 

2  R.  S.  123,  sec.  1.  2d  ed 3  Hill,   51 

2  R.  S.  134,  sec.  6 1  Hill.  608 

2  R.  S.  135,  sees.  2,  8,  9..  3  Hill,  129, 587;  4  Hill,  179, 357 

2  R.  S.  136,  sec.  5. 4  Hill,  300, 305,  314 

2  R.  S.  137,  sees.  1,  4 4  Hill,  305,  316,  433 

2R.  8.145,  sec.  42,  2ded.... 2  Hill,    44 

2  R.  S.  154,  sec.  3 2  Hill,  597 

2  R.  S.  160,  sees.  11,14,15,17.  .2  Hill,  518 ;  3  Hill,  326,  327 

2  R.  S.  166,  sec.  52 3  Hill,  326 

2  R.  S.  177,  sec.  129,  2d  ed.... 2  Hill,  239 

2  R.  8. 182,  sec.  157,  2d  ed 3  Hill,  240 

2R.  S.  185,  sec.  176,  2d  ed 3  Hill.  240 

2  R.  S.  188,  sec.  194,  sub.  4,  2d  ed 2  Hill,  659 

2  R.  S.  197,  sec.  5 3  Hill,  454 

2  R.  S.  199,  sees.  274,275,  2d  ed 3  Hill,  328 

2  R.  S.  201,  sec.  291 3  Hill,  326 

2R.  8.207,208 1  Hill,  168 

2  R.  S.  208,  sec.  4 4  Hill,  389 

2  R.  S.  208,  sec.  13 1  Hill,  169 

2  R.  S.  209,  sec.  27,  2d  ed... 4  Hill,  555.  556 

2  R.  S.  212,sec.462,  d  ed.  2  Hill,  456;  3  Hill,  57;  4  Hill,236 

2  R.  S.  214,  sec.  60,  2ded._ 1  Hill,  299,  346 

2  R.  S.  216,  sec.  27 4  Hill.  415 

2  R.  S.  224,  sec.  3 4  Hill,  389 

2  R.  S.  224,  sec.  18,  sub.  2 2  Hill,  239 
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CITATIONS. 
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PREFACE. 


IN  presenting  the  profession  with  a  volume  of  cases  so  soon  after  my  appointment  to  the 
office  of  State  Reporter,  it  may  be  proper  to  say  something  by  way  of  explanation.  With- 
in the  last  few  years  the  Justices  of  the  Supreme  Court  have,  by  extraordinary  exertions, 
been  able  to  clear  off  the  large  amount  of  arrearages  upon  their  calendar,  and  to  prevent  any 
new  accumulations  of  business.  At  each  of  the  forty-eight  terms,  general  and  special,  -which 
have  been  held  within  the  last  four  years,  with  only  two  exceptions — one  in  1888,  and  the 
other  in  1839 — every  cause  and  motion  has  been  heard  which  was  ready  for  argument ;  and 
such  as  were  not  disposed  of  at  the  time,  have  usually  been  disposed  of  at  the  next  succeed- 
ing term.  While  the  judges  were  making  these  efforts  to  avoid  delay,  the  profession  com- 
plained of  the  tardy  manner  in  which  the  reports  were  published  ;  they  having  been  suffered 
to  fall  behind  the  decisions  from  one  to  two  years.  To  remedy  this  and  some  other  evils,  the 
cases  which  are  now  given  to  the  public  were  placed  in  my  hands  with  authority  to  pre- 
pare them  for  publication.  This  volume,  with  the  first  number  of  another  now  ready  for  de- 
livery, contain  all  the  cases  which  have  been  placed  at  my  disposal  up  to  the  present  term  of 
the  court. 

In  commencing  this  new  series  of  reports,  I  shall  endeavor  to  accomplish  the  following 
objects :  1.  To  give  a  faithful  record  of  the  decisions,  in  such  cases  as  may  be  deemed  proper 
for  publication  ;  2.  To  furnish  such  head  notes  and  indexes  as  will  facilitate  research  ;  3.  To 
publish  the  decisions  with  the  least  possible  delay  ;  and  4.  To  give  the  volumes  to  the  pro- 
fession at  a  reasonable  price. 

As  to  such  errors  and  imperfections  as  are  discoverable  in  the  present  volume,  I  throw 
myself  upon  the  generosity  of  the  profession,  not  doubting  that  they  will  make  such  allow- 
ance as  may  be  due  to  a  first  effort  in  the  way  of  reporting.  My  promise  for  the  future  is, 
that  want  of  success  shall  not  be  chargeable  to  want  of  exertion. 

N.  HILL,  JR., 

ALBANY,  January  4,  1842.  State  Reporter. 
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*AEBY  v.  RAPELYE  ET  AL. 


Usury — Purchaser   of  Accommodation    Note — 
Bona  Fides — Charge  to  Jury. 

A  party  who  buys  an  accommodation  note  before 
it  has  been  used  for  any  business  purpose,  stands  in 
the  same  situation  in  respect  to  the  defense  of 
usury,  as  if  he  were  the  payee  named  in  the  note ; 
and  this,  though  he  took  the  note  supposing  it  to 
be  business  paper. 

Such  a  party  is  not  entitled  to  be  protected  as  an 
indorsee  or  holder  in  good  faith,  etc.,  within  1  R.  S., 
772,  sec.  5. 

Where  a  plaintiff  requested  the  judge  to  charge 
in  respect  to  the  defense  of  usury,  that  it  must  be 
proved  beyond  a  reasonable  doubt,  or  the  jury  must 
find  against  it ;  and  he  refused  so  to  charge,  telling 
the  jury  that  it  was  enough  if  they  were  satisfied 
usury  was  made  out ;  held,  that  this  being  nothing 
more  than  denying  one  proposition  and  affirming 
another  identical  with  it,  afforded  no  ground  for 
ordering  a  new  trial. 

Citations-1  R.  S.,  760,  761,  sec.  5 ;  1  Harr.  &  G.,  477; 
3  Gill.  &  J.,  483. 

A  SSUMPSIT  on  two  promissory  notes,  one 
11.  dated  Feb.  17,  1887,  and  the  other  Feb. 
18,  1837.  Defense,  usury.  The  cause  was 
tried  at  the  N.  Y.  Circuit,  Jan.,  1839,  before 
Edwards,  C.  Judge. 

The  notes  were  accommodation  notes  made 
by  Rapelye,  payable  to  Gilliland  &  Raymond; 
and  were  discounted  by  the  plaintiff  at  less 
than  their  face  for  the  benefit  of  the  payees, 
after  having  been  indorsed  by  Gilliland  &  Ray- 
mond and  one  Carpenter  and  others,  defend- 
1O*]  ants  in  the  cause;  but  the  plaintiff  *had 
no  notice  that  they  were  given  to  raise  money. 
Carpenter  suffered  judgment  by  default. 

The  circuit  judge  charged  the  jury,  among 
other  things,  that  though  the  plaintiff  bought 
the  notes,  without  notice  that  they  were  mere 
accommodation  paper;  still  if  they  were  so,  in 


NOTE.— Usury— Accommodation  paper— Holder  in 
good  faith. 

If  accommodation  paper,  at  its  legal  inception,  be 
sold  for  such  sum  that  the  purchaser  receives  more 
than  legal  interest,  the  transaction  is  usurious. 
Notes  to  Jones  v.  Hake,  2  Johns.  Cas.,  60,  and  Powell 
v.  Waters.  8  Cow.,  669. 

A  party  to  such  paper,  who  sells  it  as  business  pa- 
per, is  estopped  from  setting  up  defense  of  usury. 
Note  to  Powell  v.  Waters. 

Exceptions  as  to  law  of  usury  in  favor  of  innocent 
third  parties.  Dix  v.  Van  Wyck,  2  Hill,  522,  note. 

See.  generally,  as  to  usury,  Marvin  v.  Teeter,  8 
Wend.,  533,  and  Sizer  v.  Miller,  post,  227,  notes  there 
cited. 

HILL  1. 


point  of  fact,  and  never  had  been  passed  in 
the  course  of  business  between  the  parties, 
they  were  void  in  the  hands  of  the  plaintiff,  if 
he  discounted  them  at  a  greater  rate  than  seven 
per  cent.  To  this  the  plaintiff  excepted. 

Upon  the  point  whether,  in  fact,  the  notes 
were  discounted  at  an  usurious  rate,  the  evi- 
dence not  being  entirely  clear,  the  circuit 
judge  was  requested  to  charge  the  jury  that 
the  defendants  were  not  entitled  to  a  verdict, 
unless  they  had  established  the  usury  beyond 
a  reasonable  doubt.  He  refused  so  to  charge; 
but  told  the  jury  that  it  was  enough  in  this 
case  if,  from  the  testimony,  they  were  satisfied 
of  the  fact  of  usury.  To  this,  also,  the  plaint- 
iff excepted.  The  jury  found  a  verdict  for  all 
the  defendants;  and  the  plaintiff  now  moved 
for  a  new  trial  on  a  case  made,  with  liberty  to 
turn  it  into  a  bill  of  exceptions.  The  cause 
was  submitted  upon  written  arguments. 

Messrs.  P.  S.  Crook  and  C.  O'Conor,  for 
plaintiff. 

Messrs.  S.  F.  Clarkson  and  S.  Sher- 
wood, for  defendants. 

By  the  Court,  Cowen,  J.  The  notes  were 
given  while  the  provision  of  the  Revised  Stat- 
utes was  in  force,  declaring  usurious  notes, 
etc.,  void,  but  that  this  should  not  extend  to 
an  indorsee  in  good  faith,  for  valuable  consid- 
eration, and  without  actual  notice  that  the  note 
had  been  originally  given  for  an  usurious  con- 
sideration. 1  R.  S.,  760,  761,  sec.  5.  They, 
however,  had  their  inception  by  the  act  of 
discount;  and  the  case  was,  therefore,  as  if 
they  had  been  directly  payable  to  the  plaintiff, 
on  his  advance  of  an  usurious  loan.  The  stat- 
ute does  not  protect  a  man  who  participates  in 
the  original  concoction  of  usurious  paper;  a 
man  who  is  himself  the  prominent  actor  in  the 
usurious  transaction.  The  two  cases  of  Sauer- 
wein  v.  Brunner,  1  Har.  &  G.,477,  and  Cockey 
v.  Forrest,  3  Gill.  &  J.,483,  settle  the  question. 
*The  N.  Y.  cases  were  there  considered  [*1 1 
and  applied,  on  a  course  of  legislation  exactly 
like  ours,  the  latter  case  being  the  same  as  the 
one  at  bar. (a) 

To  say  that  usury  must  be  proved  beyond 
reasonable  doubt,  is  substantially  the  same  as 

(o)— See,  Whitworth  v.  Yancey,  5  Rand.,  333;  Tay- 
lor v.  Bruce,  Gilm.,  42. 

35 


11 


SUPREME  COURT,  STATE  OF  NEW  YOHK. 


1841 


saying  that  the  proof  must  be  such  as  to  satis 
fy  the  jury  of  the  fact.  The  latter  was  the 
charge,  though  the  former  was  denied.  To 
deny  one  proposition,  and  affirm  another  which 
is  identical  with  it.  forms  no  ground  for  grant- 
ing a  new  trial,  provided  the  latter  be  correct. 
It  is,  in  effect,  a  revocation  of  the  error  com- 
mitted in  regard  to  the  first.  The  jury  being 
sworn  to  exercise  their  judgment  on  the  evf 
dence.  were  called  to  act  upon  it  as  reasonable 
men;  and  if,  as  such,  they  were  satisfied  of  the 
usury,  no  reasonable  doubt  could  be  said  to 
remain  on  their  minds.  It  is  absurd  to  say 
that  a  rational  man  is  satisfied  of  a  fact,  when 
he  sees  a  reason  to  doubt  its  existence.  The 
proposition  involves  two  distinct  and  opposite 
positions  of  the  mind — reasonable  conviction 
and  reasonable  distrust:  and  the  judjre  cannot 
be  understood  as  having  left  it  to  the  jury,  that 
though  they  entertained  the  latter,  they  were, 
notwithstanding,  to  find  usury. 

New  trial  denied. 

Usury— What  constitutes.  Cited  in— 31  N.  Y.,  823 : 
36  Barb..  689 :  2  Duer.,  67  :  6  Duer.,  476 ;  7  Bos.,  568. 

Usury— Quantum  of  evidence  required  to  convict 
o/.  Cited  in-25  Hun,  253 ;  16  Abb.  Pr.,  308 ;  1  Rob., 
127;  5  Kan.,  237. 

Accommodation  paper— Inception  of — Who  a  bona 
flde  indorser.  Cited  in— 103  Mass.,  324 ;  7  Am.  Rep., 
158  (31  Iowa,  448);  10  Am.  Rep.,  222  (36  N.  J.  L.,  39). 


SAFFORD 

n. 

WYCKOFF,  President  of  the  Farmers'  Bank 
of  Seneca  County. 

Notice  of  Protest —  Where  Sent— Bill  of  Exchange 
—  Issued  by  Bank  —  Association  —  General 
Banking  Law — Authority  to  lame  Negotiable 
Paper — Illegal  Issue — Judicial  Notice  —  In- 

i  dorter  of  Paid  Bill  of  ExcJiange. 

Where  a  notary  at  N.Y.,  ignorant  of  the  residence 
of  an  indoreer,  sent  a  notice  of  protest  for  him,  to  K. 
and  D.,  at  Albany,  by  whom  it  was  received  in  due 
course  of  mail,  and  then  deposited  in  the  postofBce, 
directed  to  the  indorser  at  nis  place  of  residence ; 
held,  sufficient  to  charge  the  indorser,  there  being 
DO  pretense  that  it  was  too  late. 

A  bill  of  exchange,  commencing  "Farmers'  Bank 
of  Seneca  County,  directing  the  drawee,  after  pay- 
ment, to  "charge  this  institution,"  and  signed  "J. 
J.  P.,  Cash'r,"  is  to  be  deemed  the  act  of  the  Bank. 

Associations  under  the  general  Banking  Law  have 
no  authority  to  make  bills  of  exchange,  or  to  issue 
auy  negotiable  paper  save  under  the  sanction  of  the 
Comptroller,  and  In  the  form  prescribed  by  statute. 
12*]  *No  notion  can  be  maintained  against  the 
Bank  or  others  upon  paper  so  illegally  issued,  this 
appearing  on  its  face. 

The  intention  of  an  act  done  must  be  judged  by 
its  necessary  consequences.  Where  these  are  di- 
rectly pernicious,  the  intent  to  work  mischief  be- 
comes a  conclusion  of  law. 

Qucere,  whether  the  indorsee  of  such  paper  can  re- 
cover against  his  immediate  indorser.  in  an  action 
for  the  consideration. 


NOTE.— Negotiable  paper  — Notice  of  dishonor. 

Where  notice  of  dishonor  to  be  sent.  Bank  of  Ge- 
neva v.  How  lett,  4  Wend.,  328,  note. 

When  to  be  sent.  Bryden  v.  Bryden,  11  Johns.,  187, 
note. 

What  constitutes  due  diligence  and  as  (o  notice  of 
protest  in  general.  See  Stewart  v.  Eden,  2  Cai., 
121,  note;  Stafford  v.  Yates.  18  Johns.,  327,  note; 
Smedes  v.  Bank  of  Utica,  20  Johns.,  372,  note. 

Negotiable  paper  executed  by  agent— When  princi- 
pal bound—  When  agent.  See  Pentz  v.  Stanton,  10 
Wend..  271,  note ;  Stone  v.  Wood,  7  Cow..  453,  note. 
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It  seems  the  court  cannot  take  judicial  notice  that 
a  bank  is  one  organized  under  the  general  Banking 
Law,  but  the  fact  must  be  proved. 

A  person  indorsing  a  paia  bill  of  exchange,  or  one 
otherwise  inoperative  against  others,  may  be  sub- 
jected to  liability  upon  it,  unless  some  statute  or 
principle  of  public  policy  Intervenes  to  prevent  it. 

Citations—  Laws,  1838,  p.  246;  Ang.  &  Ames,  121, 
149,  150,  151,  163;  2  Mood.  &  R..  147,  148;  Chit.  Hills, 
92  a,  94,  Am.  ed.  1839. 


was  a  joint  action  under  the  statute, 
1      against  the  drawer  and  indorser  of  a  bill 
of  exchange.     It  was  tried  before  Cusbman, 
C.  Judge,  at  the  December  Circuit,  in  Albany, 
1839. 

The  bill  was  as  follows: 
"Farmers  Bank  of  Seneca  County. 

At  thirty  days  after  date,  pay  to  the  order 
of  Reuben  D.  Dodge,  three  thousand  dollars. 
and  charge  this  institution. 

J.  J.  FENTON,  Cash'r. 

Romulus,  Aug.  15,  1889. 
To  Walter  Mead,  Esq.,  Cash.  North  Am.  Trust 

and  Banking  Company,  New  York." 

Endorsed  —  '  'Pay.to  the  order  of  Messrs.  Keel- 
er  &  Durant.  REUBEN  D.  DODGE. 

KEELER  &  DURANT. 
CHARLES  A.  KKELER." 

Written  across  —  "Without  acceptance  until 
due." 

The  plaintiff  proved  that  the  bill  was  pro 
tested  by  a  notary  at  N.  Y.,  Sep.  14,  1839, 
and  produced  the  notary's  certificate  showing 
that  notice  of  protest  directed  to  Dodge,  was, 
on  the  same  day,  sent  by  mail  to  Keeler  & 
Durant,  Albany  —  Dodge's  place  of  residence 
not  being  known  to  the  notary. 

The  plaintiff's  counsel  then  called  John  H. 
Meigs,  who  testified  that  Keeler  &  Durant  re- 
ceived the  notice  in  due  course  of  mail;  and 
on  the  same  day  mailed  it  to  Dodge,  directing 
it  to  him  at  his  place  of  residence. 

*The  defendants'  counsel  objected  that  [*  1  3 
the  certificate  of'the  notice  of  protest  was  in- 
sufficient as  to  Dodge;  also,  that  the  evidence 
of  service  on  him  was  insufficient. 

The  plaintiff's  counsel  then  proved  the  in- 
corporation of  the  Farmers'  Bank  of  Seneca 
County,  by  papers  which  were  produced  and 
verified  by  the  deputy  Secretary  of  State,  un- 
der the  general  Banking  Law.  . 

The  defendants'  counsel  here  objecting  to  a 
recovery  against  Wyckoff,  because  his  name 
did  not  appear  upon  the  bill,  and  there  was  no 
evidence  to  charge  the  Bank;  the  plaintiff 
proved  by  J.  M.  Woodward,  that  Wyckoff 
acted  and  signed  the  bills  of  the  Bank  as  Pres 
ident;  that  the  witness  was  the  financial  agent 
of  the  Bank  at  Albany;  and  that  drafts  similar 
to  the  one  in  question  had  been  paid  by  it, 
through  the  witness,  who  was  a  broker  in  Al- 
bany, and  with  whom  the  Bank  kept  its  ac- 
count in  the  city. 

The  defendant's  counsel  objected  that  if  the 
draft  had  been  issued  by  the  Bank,  it  should 
have  been  signed  by  Wyckoff,  as  president,  or 
by  the  vice-president,  and  by  the  cashier;  also, 
that  the  draft  appeared  to  have  been  issued  by 
Fcnton  personally,  and  not  as  cashier  ;  also, 
that  the  Bank  or  its  officers  had  no  power  to 
issue  drafts  on  time,  or  any  other  paper  except 
such  as  had  been  countersigned  according  to 
law.  All  these  objections  were  overruled  by 
the  judge.who  directed  a  verdict  for  the  plaint- 
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iff,  which  the  jury  rendered.  The  defendant's 
counsel  excepted  ;  and  now  moved  for  a  new 
trial  on  a  bill  of  exceptions. 

Mr.  J.  Holmes,  for  defendants. 

Mr.  S.  Stevens,  for  plaintiff. 

By  the  Court,  Cowen,  /.  We  do  not  perceive 
what  can  be  alleged  as  a  defect  in  the  proof  of 
notice  to  Podge.  It  was  duly  mailed  at  Al- 
bany, and  directed  to  him  at  his  place  of  resi- 
dence. No  objection  was  made  that  the  notice 
was  too  late.  Other  objections  being  out  of  the 
way,  therefore,  Dodge  would  be  chargeable. 

The  bill  was  clearly  enough,  on  its  face,  in- 
14*]  tended  to  be  *a  draft  by  the  Farmers' 
Bank,  etc.  That  institution  is  also  chargeable, 
therefore,  unless  other  objections  taken  at  the 
trial  were  available. 

The  plaintiff  took  this  bill  with  notice  that  it 
was  drawn  by,  if  not  upon,  one  of  those  insti- 
tutions which  came  into  existence  under  the 
general  Banking  Statute  of  1838.  Sess.  Laws, 
p.  245.  There  was  enough  on  the  face  of  the 
bill  to  put  him  on  inquiry  ;  and  he  came  for- 
ward with  proof  at  the  trial  of  the  legal  char- 
acter of  the  Bank,  in  order  to  charge  Wyckoff 
as  president.  If  he  took  the  bill  in  good  faith, 
it  was  at  least  necessary,  after  what  had  trans- 
pired, to  show  that  to  have  been  so,  affirma- 
tively. 

Then  what  is  the  law  respecting  a  bill  of 
this  character  ?  The  action  of  such  banks  is 
very  much  limited  by  the  statute,  especially 
with  regard  to  the  issuing  of  negotiable  paper. 
One  great  object  of  the  statute  was,  to  guar- 
anty the  redemption  of  all  such  paper,  by  the 
assignment  of  stocks  or  mortgages  of  real  es- 
tate to  the  Comptroller.without  whose  consent 
it  cannot  issue;  and  when  issued  with  that  con- 
sent, it  must  bear  a  certain  form.  True,  there 
is  no  nullifying  clause  in  the  statute  against 
negotiable  notes  or  bills,  in  whatever  way  or 
form  issued,  nor  any  positive  prohibition  or 
negative  against  them.  But  both  are  most  ob- 
viously implied,  not  only  in  the  general  frame 
and  scope  of  the  statute,  vide,  Ang.  &  Ames, 
121,  149-163,  and  cases  cited,  but  more  em- 
phatically in  its  policy.  Once  allow  an  issue  of 
negotiable  paper  independently  of  the  state 
agents,and  they  will  be  no  longer  appealed  to. 
Thus,  a  security,  which  it  is  difficult  to  pre- 
serve.under  the  most  careful  supervision, would 
be  entirely  thrown  away  ;  and  the  restraint 
upon  excessive  issues,  so  clearly  intended  by 
the  Legislature,  would  be  removed.  It  was 
said,  in  argument.that  the  statute  reaches  only 
such  notes  as  are  to  be  put  in  circulation  as 
money  ;  and  that  this  bill  was  not  issued  for 
such  a  purpose.  The  name  of  Dodge  indorsed 
in  blank,  or  the  name  so  indorsed  by  any  sub- 
sequent holder,  would  give  it  just  as  ready  a 
circulation  as  if  it  had  been  payable  to  bearer. 
When  the  names  of  Keeler  &  Durant  came 
upon  the  bill  in  question,  it  might  have  been 
15*]  passed  *from  hand  to  hand,  and  was  to 
all  intents  as  much  a  circulating  bank-bill,  so 
far  as  facility  of  transfer  was  concerned,  as  if 
it  had  been  payable  to  bearer.  An  adjudication 
that  this  bill  binds  the  Bank,  would  be  a  di- 
rect precedent  for  its  issue  of  bills  payable  to 
bearer.  It  could  reach  the  same  thing  practi- 
cally, by  drawing  bills  or  notes  payable  to  its 
cashier  or  other  instrument,  to  be  indorsed  by 
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him  in  blank  ;  and  then,  even  if  a  distinction 
could  be  raised  between  these  and  bills  or  notes 
payable  to  bearer,  of  what  use  all  the  precau- 
tions of  the  statute?  Its  funds,  forms  and  pen- 
alties would  be  subjects  of  derisioH,  and  the 
direct  consequence,  a  circulating  medium  of 
the  very  worst  character — a  post  note  system 
without  the  semblance  of  security.  Let  us  not 
be  told  of  a  want  of  purpose  to  create  such  a 
medium;  or  that  there  is  no  intention  to  circu- 
late bills  like  this  as  money.  The  intention  of 
an  action  must  be  judged  by  its  necessary  con- 
sequences. When  these  are  directly  pernicious, 
the  intent  to  work  mischief  becomes  a  conclu- 
sion of  law.  Regina  v.  Boardman,  2  Mood.  & 
R.,  147,  148.  It  was  said  in  argument, that  bills 
like  this  are  necessary  by  way  of  dealing  among 
banking  institutions  ;  and  the  adjustment  of 
balances  was,  I  believe,  mentioned.  But  there 
are  so  many  other  modes  of  deal  and  adjust- 
ment, that  the  argument  is  not  of  sufficient 
cogency  to  overcome  the  only  feature  in  the 
statute,  which  can  render  the  banks  organized 
under  it  at  all  safe  as  the  authors  of  a  circulat- 
ing medium.  We  do  not  speak  unadvisedly, 
nor  without  reflection.  This  is  not  the  first  time 
our  attention  has  been  called  to  the  question 
judicially;  and  we  hesitate  not  to  say,  that  the 
plaintiff's  proof  at  the  trial  struck  his  claim 
with  death,  at  least  as  against  the  Bank.  It  is 
of  the  nature  of  a  note  or  bill  that  no  one  can 
be  made  directly  liable  upon  it,  unless  he  ap- 
pear on  the  instrument  to  be  a  party.  And  this 
Bank  so  appearing,  operated  as  notice  to  the 
plaintiff  that  the  bill  was  a  nullity. 

It  was  not  accepted  by  the  North  American 
Trust  and  Banking  Company,  which  we  take 
to  be  another  institution  erected  under  the  gen- 
eral Banking  Law.  Had  it  been  so  accepted, 
and  the  plaintiff  had  taken  it  with  such  ac- 
ceptance, *or  had  even  procured  the  ac-  [*i6 
ceptance,  this  would  certainly  not  strengthen 
his  claim.  He  would  then  have  been  still  more 
obviously  a  party  to  the  fraud.  Non  constat, 
however,  but  he  may  have  been  ignorant  that 
the  parties  drawees  were  prohibited  the  putting 
of  such  paper  in  circulation;  not  that  he  is  to 
be  held  ignorant  of  the  law,  but  he  may  not 
have  known, nor  do  we  know  judicially  in  this 
proceeding,  that  the  drawees  are  not  a  corpo- 
ration which  may  issue  all  kinds  of  negotiable 
paper.  The  plaintiff  may  be  in  this  respect  a 
perfectly  innocent  holder;  and  we  must  intend 
that  he  is.  There  was  no  offer  on  the  trial  to 
show  that  the  drawees  were  an  institution  un- 
der the  general  Banking  Law  ;  and  we  must 
intend  in  the  plaintiff's  favor  till  that  fact  be 
shown.  But,  as  we  have  already  seen. this  takes 
from  him  only  part  of  the  vicious  intention  to 
participate  as  a  dealer  in  an  illegal  currency. 

We  admit  the  defense  is  an  ungracious  one, 
both  as  to  Dodge  and  the  drawers  ;  it  is  not, 
however,  for  their  sake, but  for  that  of  the  stat- 
ute and  the  public,  that  we  feel  constrained  to 
give  full  scope  to  this  defense.  There  would 
be  more  difficulty  in  sustaining  it  as  to  the  in- 
dorser,  were  it  not  to  be  regarded  as  an  obvi- 
ous attempt  by  all  parties  (himself  among  them) 
to  violate  a  principle  of  public  policy.  The 
mere  nullity  of  the  bill  in  respect  to  the  draw- 
ers,because  it  wants  the  formal  signatures  and 
sanctions  required  by  the  statute,  would  be  no 
defense  for  the  indorser.  If  a  man  will  indorse 
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a  paid  bill,  or  one  which  is  otherwise  inopera- 
tive against  others  on  private  grounds.he  is  yet 
chargeable.  But  when  he  comes  knowingly  to 
aid  in  sending  forth  a  prohibited  currency  upon 
community,  the  mala  fide  holder  can  no  more 
recover  against  him,  than  if  he  had  become  a 
party  in  order  to  defraud  creditors,  or  to  de- 
fraud a  family  by  marriage  brokerage.  The 
statute  makes  it  a  misdemeanor  for  the  Comp- 
troller to  sanction  an  issue  of  bills  or  notes  by 
these  institutions.until  after  a  deposit  with  him 
of  the  proper  fund  for  their  redemption.  But 
I  do  not  propose  to  go  over  the  various  re- 
straints contained  in  the  statute.  It  is  studded 
with  numbers  of  them— all  intended  as  out- 
works— as  defense  against  issues  of  irredeem- 
1 7*J  able  *paper.  It  would  be  imputing  to 
the  enacting  power  something  worse  than  ab- 
surdity to  suppose  that,  at  a  time  when  parts 
of  this  country  were  flooded  with  such  issues, 
it  intended  to  allow  these  banks.by  the  change 
of  a  few  words,  to  set  at  naught  the  prescrip 
tions  both  of  legislative  enactment  and  of  sound 
policy.  It  is  not  necessary  to  deny  that  the  in- 
dorsee may  recover  against  his  immediate  in- 
dorser.  Here  the  indorser  sought  to  be  charged 
is  not  immediate  ;  and  beside,  the  action  is  in 
that  artificial  form  which  must  be  sustained  by 
the  bill  as  such,  or  not  at  all.  It  is  impossible, 
we  think,  for  the  plaintiff, even  as  between  him- 
self and  Dodge,  to  escape  the  character  of  a 
mala  fide  holder  of  paper,  issued  contrary  to 
public  policy;  not  to  say,  contrary  to  public 
morals.  He  can  no  more  recover,  therefore, 
than  if  he  had  taken  the  indorsement  of  a  note, 
with  knowledge  that  it  had  been  given  in  con- 
sideration of  a  stipulation  for  general  restraint 
of  trade.  Chit.  Bills,  92  a,  94,  Am.  ed.  of  1839. 
There  must  be  a  new  trial,  the  costs  to  abide 
the  event. 
New  trial  granted.(a) 

Reversed— 4  Hill.  442. 

Explained-2  Hill,  241,243 :  15  N.  Y.,  269. 

Distinguished— 17  Barb.,  386. 

Cited  in— 2  Hill,  Com.  on  Estpl..  295 ;  3  N.  Y.,  33;  19 
N.  Y.,  160;  27  N.  Y..  559;  40  N.  Y.,  178;  1  Leg.  Obs.. 
215 ;  8  Leg.  Obs.,  58. 

(a)  See,  Delafleld  v.  Kinney,  24  Wend.,  345. 


SWICK  v.  SEARS. 

Deed — Parol  Evidence — Estoppel — Reservation  of 
the  "Equal  Undivided  One  Third  Part  of 
Above  Described  Premises  that  is  Covered  by 
the  Dower  Right" — Construction. 

Parol  evidence  of  what  the  parties  to  a  deed  of 
lands  agreed  and  declared,  at  the  time  of  its  execu- 
tion, with  respect  to  the  effect  of  a  clause  of  reser- 
vation contained  in  it,  is  inadmissible  to  aid  or  con- 
trol its  construction.  After  ascertaining  what  the 


stui  ••  of  things  was.  whicb  existed  at  the  time  the 
deed  was  executed,  it  must  be  left  to  speak  for 
itaelf. 

A  grantor,  in  a  deed  to  the  defendant,  containing 
a  clause  which  he  now  claims  reserved  to  him  an 
undivided  third  of  the  premises,  subject  t<>  <|HW«T, 
stood  by.  subsequent  to  ita  execution  and  when  tin- 
defendant  purchased  of  the  widow  and  others,  ad- 
vised the  purchase,  and  declared  that  it  would  pass 
the  third  part  reserved.  Yet  held,  that  he  was  not 
thereby  estopped,  at  law,  from  asserting  his  present 
claim.  . 

Where  8.,  owning  the  entire  interest  in  certain 
premises  subject  to  C.'s  right  of  dower,  gave  a  deed 
thereof,  reserving  the  equal  undivided  third  part 
that  is  covered  by  the  dower  right  of  C.;  held,  that 
the  grantee  took  the  whole  premises  subject  to  the 
right  of  dower,  and  not  merely  two  thirds. 

Citation-12  Wend.,  57. 

EJECTMENT*  for  one  equal  undi-  [*18 
vided  third  part  of  two  pieces  of  land,  one 
containing  74,  and  the  other  15  acres,  in  the 
Township  of  Hector,  tried  at  the  Tompkins 
Circuit  in  Feb.,  1838,  before  Monell,  C.  Judge. 

Several  years  before  the  trial,  Tunis  Swick 
died  seised  of  the  premises  in  question,  leav- 
ing a  widow  named  Charity,  who  afterwards 
married  Eldreth  Covert;  and  leaving  also  five 
children,  of  whom  the  plaintiff  was  one.  All 
the  other  heirs  had  conveyed  their  interests  to 
the  plaintiff.  The  plaintiff,  then,  by  warranty 
deed  dated  Mar.  31,  1836,  conveyed  the  said 
two  parcels  of  land  to  the  defendant  in  fee,  de 
scribing  the  same  by  metes  and  bounds;  and 
immediately  after  the  description  was  a  reser- 
vation in  the  following  words:  "Reserving  the 
equal  undivided  one  third  part  of  above  de- 
scribed premises  that  is  covered  by  the  dower 
right  of  Charity  Covert."  The  judge  decided 
that  the  reservation  was  absolute,  of  one  third 
of  the  premises,  and  that  the  plaintiff  was  en- 
titled to  recover  that  third. 

The  defendant  then  offered  to  prove  that, 
when  the  deed  was  executed,  it  was  intended 
and  agreed  by  the  parties  that  the  reservation 
should  cover  nothing  but  the  dower  right  of 
Charity  Covert,  the  widow;  and  that  the  whole 
interest  of  the  plaintiff,  subject  to  the  right  of 
dower,  was  intended  to  be  conveyed,  and  that 
the  plaintiff  declared  and  agreed  so  at  the  time. 
This  was  overruled.  The  defendant  then  of- 
fered a  deed  to  himself,  dated  Apr.  8,  1836, 
from  the  widow,  and  Covert,  her  then  hus- 
band, and  John  E.  Swick  and  Minor  Swick, 
two  of  the  heirs  at  law  of  Tunis  Swick,  for  the 
equal  undivided  third  part  of  the  premises  in 
question;  and  also  offered  to  prove  that  when 
this  deed  was  executed,  the  plaintiff  was  pres- 
ent, advised  that  it  should  be  given,  and  de- 
clared that  it  would  pass  the  undivided  third 
part  reserved  in  his  deed,  and  so  make  the  de- 
fendant's title  perfect;  that,  in  consequence  of 
this  advice,  the  defendant  accepted  the  deed 
from  the  widow  and  two  heirs,  and  paid  the 


NOTE.— Parol  evidence— Not  generally  admissible  to 
vary  or  explain  written  instruments. 

See,  generally,  Jackson  v.  Bowen,  1  Cai.  R.,  358, 
note. 

JN'ot  admixsQile  to  show  understanding  of  one  party 
as  to  effect  of  contract.  Murray  v.  Bethune.  1 
Wend.,  191,  note;  Maynard  v.  Beardsley,  7  Wend., 
560,  note. 

Admissible  to  vary  receipt  except  where  contract's 
embodied.  M'Kinstry  v.  Pearsall,  3  Johns.,  319,  note ; 
Thomas  v.  M'Daniel,  14  Johns.,  185,  note. 

Admissible  to  show  deed  absolute  in  terms  intended 
as  mortgage.  Clark  v.  Henry,  2 Cow ..324,  note. 

As  to  consideration  clause  in  deed.    Bowen  v.  Bell. 


20  Johns.,  338,  note ;  McCrea  v.  Purmort,  16  Wend., 
460,  note. 

To  show  that  deed  has  never  been  delivered.  I  Wend., 
478,  note. 

Estoppel  in  pais.  Dutchess  Cotton  Mf'ry  v.  Davis, 
14  Johns.,  238,  note ;  Wood  v.  Livingston,  11  Johns., 
36,  note ;  Hunn  v.  Bowne,  2  Cai.,  38.  note. 

By  deed.  Jackson  v.  Waldron,  13  Wend.,  178 ;  Jack- 
son v.  Hoffman,  9  Cow..  271,  note ;  Jackson  v. Wins- 
low,  9  Cow.,  13,  note. 

Only  parties  and  privies  estopped  by  recitals  in 
deeds— Parol  evidence.  Overseers  of  New  Berlin  v. 
Overseers  of  Norwich,  10  Johns.,  229,  note. 
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consideration  money  therein  mentioned, 
$722.97.  This  was  also  overruled;  and  a  ver- 
dict having  been  rendered  for  the  plaintiff,  the 
defendant  now  moves  for  a  new  trial  on  a  case. 
19*]  *Mr.  A.  Gibbs,  for  defendant. 
Mr.  M.  T.  Reynolds,  for  plaintiff. 

By  the  Court,  Bronson,  /.  The  offer  to 
show,  by  parol  evidence,  what  the  parties  in- 
tended by  the  deed,  or  the  reservation  which 
it  contains,  was  properly  overruled.  After 
ascertaining  the  existing  state  of  things  at  the 
time  the  deed  was  executed,  the  instrument 
must  be  left  to  speak  for  itself.  We  cannot 
give  any  effect  to  what  the  parties  may  have 
said  at  the  time,  by  way  of  enlarging  the  op- 
eration of  the  deed,  without,  in  effect,  allow- 
ing the  instrument  to  be  contradicted  by  parol 
and  saying  that  the  title  to  real  estate  may  pass 
without  writing. 

Evidence  was  also  offered  to  show  that  the 
plaintiff  stood  by  and  not  only  saw  the  defend- 
ant buy  of  others,  but  advised  him  to  do  so, 
without  disclosing  the  title  which  he  now  sets 
up.  This  evidence  was  also  properly  rejected. 
The  plaintiff  is  not  estopped,  in  a  court  of  law, 
to  assert  his  title.  The  case  is  not  like  Sayles 
v.  Smith,  12  Wend.,  57,  to  .which  we  have  been 
referred.  If  the  defendant  finds  it  necessary 
to  rely  upon  this  part  of  his  case,  he  must  go 
into  a  court  of  equity. 

But  I  think  the  judge  erred  in  the  construc- 
tion which  he  put  upon  the  deed.     Let  us  see 
what  was  the  existing  state  of  things  at  the 
time  the  conveyance  was  made,  and  concern- 
ing which  the  parties  must  be  supposed  to 
speak.     The  plaintiff  owned  the  entire  inter- 
est in  the  two  parcels  of  land,  subject  only  to 
a  right  of  dower  in  Charity  Covert,  which  was 
an  estate  for  her  life  in  an  undivided  third  of 
the  property.     The  question  is,  how  much  did 
the  plaintiff  intend  to  aliene?    Did  he  intend 
to  part  with  all  his  interest,  or  only  two  thirds 
of  it?    I  think  he  intended  to  grant  all  his  in- 
terest; or,  in  other  words,  the  entire  estate, 
subject  to  the  right  of  dower,  which  was  not 
his  to  sell.     If  the  intention  had  been  to  grant 
only  two  thirds  of  the  estate,  as  the  plaintiff 
now  contends,  the  granting  part  of  the  deed 
would  probably  have  contained  some  such 
2O*]  *words  as  these — "two  equal  undivided 
third  parts  of  the  following  parcels  of  land," 
etc.,  instead  of  commencing  with  the  words 
covering  the  whole  estate,  and  then  ending 
with  a  reservation  of  one  third  of  it.     But  we 
must  look  a  little  more  closely  to  the  reserya 
tion.  "Reserving  the  equal  undivided  one  third 
part  of  above  described  premises"-If  the  clause 
had  stopped  here,  there  would  have  been  a 
plain  exception  of  one  third  of  the  thing  granted , 
and  it  would  be  difficult  to  resist  the  plaintiff's 
claim.    But  we  are  not  at  liberty  to  take  one 
half  of  the  clause,  and  reject  the  residue.    We 
must  read  and,  if  possible,  give  effect  to  every 
word  which  it  contains.     The  remaining  pan 
of  the  clause  points  directly  to  the  right  o! 
dower,  as  the  subject  which  the  parties  hac 
in  mind — reserving  one  third  of  the  premises 
"that  is  covered  by  the  dower  right  of  Charity 
Covert."    Looking  at  the  entire  clause,  I  am 
unable  to  resist  the  conclusion,  that  the  plaint 
iff  intended  to  convey  the  whole  estate,  subjec 
to  the  existing  right  of  dower.  It  requires  bu 
HILL  1. 


a  very  slight  change  in  the  phraseology  to  make 
the  matter  quite  plain.  The  plaintiff  says  by 
the  deed,  "I  grant  the  two  parcels  of  land, 
'reserving'" — excepting,  or  subject  to — "the 
dower  right  of  Charity  Covert,"  which  covers 
"the  equal  undivided  one  third  part  of  above 
described  premises."  If  the  plaintiff  intended 
to  reserve  one  third  of  the  estate  to  himself, 
why  did  he  mention  Charity  Covert,  or  her 
right  of  dower?  I  do  not  see  what  answer  can 
>e  given  to  the  question.  In  truth,  theplaint- 
ff  is  driven  to  the  necessity  of  taking  one  half 
f  the  clause,  and  rejecting  the  residue,  before 
ic  can  make  out  his  case.  We  think  he  is  not 
at  liberty  to  do  so,  and  that,  upon  the  true  con- 
truction  of  the  deed,  the  plaintiff  has  parted 
with  the  entire  estate  which  he  had  in  the  land. 
The  verdict  must,  therefore,  be  set  aside. 

New  trial  granted. 

Estoppel.  Cited  in— 6  Hill,  17 : 19  Abb.  Pr.,  223 ;  5 
Duer,  282  ;  3  Bob.,  226  :  22  Am.  Rep.,  540  (34  Mich., 
392) ;  60  Am.  Dec.  269  (25  Vt.,  287). 

Parol  evidence — Inadmissible  to  control  deed.  Cited 
n-21  N.  Y.,  203 ;  6  Barb.,  105 ;  3  Duer,  286. 

Reservation  in  deed— Construction  and  validity  of. 
Explained  and  distinguished— 42  N.  Y.,  529 ;  53  N.  Y., 
48  (13  Am.  Rep.,  472). 

Distmguished-63  Barb.,  337,  338. 

Cited  in-129  Mass..  234. 


*MOTT  i>.  BOBBINS  ET  AL.      [*21 

Bond  of  Deputy-Sheriff— Reservation  by  Sheriff 
of  Part  of  Fees—Colore  Officii. 

A  bond  given  to  the  sheriff  by  a  deputy  and  his 
surety,  on  the  appointment  of  the  deputy  to  office, 
conditioned,  among1  other  things,  for  saving  the 
sheriff  harmless  from  liability,  on  account  of  the 
deputy's  conduct,  and  for  paying  over  to  the  sher- 
iff one  half  the  sheriff's  fees  arising  from  business 
done  by  the  deputy,  is  not  within  the  statute  against 
the  taking  of  bonds  by  sheriffs,  etc.,  colore  offlcii,  or 
the  Statute  Against  Selling  Offices. 

Where  the  principal,  on  appointing  a  deputy, 
:akes  an  agreement  from  him  for  the  payment  of  a 
gross  sum,  which  is  not  to  come  out  of  the  profits 
of  the  office,  the  contract  is  void. 

Otherwise,  where  the  principal  merely  reserves  a 
part  of  the  fees  of  his  office,  or  a  sum  certain,  which 
is  to  come  out  of  the  profits. 

Citations— 2  R.  S.,  286,  sec.  59 ;  379,  sec.  73 :  696,  sees. 
35.  37  ;  9  Wend..  175 : 5  and  6  Edw.  VI..  ch.  16 :  2  Salk., 
468 ;  6  Mod.,  234 ;  1  Bro.  P.  C.,  98 ;  Comb.,  356 ;  12  Mod., 
90 ;  Com.  Dig.,  tit.  Officer,  K,  1. 

DEBT  on  bond,  executed  by  a  deputy-sheriff 
and  his  surety,  to  the  sheriff,  on  the  depu- 
ty receiving  his  appointment;  tried  at  the  Onei- 
da  Circuit,  Apr.  17,  1839,  before  Gridley,  C. 
Judge.  The  condition  of  the  bond  recited  the 
appointment  of  the  deputy  by  the  sheriff, 
and  then  provided,  among  other  things,  for 
the  sheriff's  indemnity  from  all  damages,  etc., 
on  account  of  the  deputy's  conduct  as  such, 
and  for  paying  over  to  the  sheriff  one  half  the 
fees,  etc.  Breaches  were  assigned,  and  issue 
being  joined,  one  objection  taken  by  the  de- 
fendants on  the  trial  was  this,  that  the  bond 
sued  upon  was  void,  within  the  prohibition  in 
the  Revised  Statutes  against  sheriffs  taking 
bonds  colore  ojficii,  and  against  selling  offices, 
etc.  The  objection  was  overruled,  and  this 


NOTE.— Buying  and  selling  office.    See  Tappan  v. 
Brown,  9-Wend..  175,  note. 
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point,  among  several  others,  came  here  upon 
bill  of  exceptions. 

Mr.  W.  Tracy,  for  defendants. 

Mr.  J.  A.  Spencer,  for  plaintiff. 

By  th«  Court,  Bronson,  J.  We  are  referred 
to  the  statute  which  prohibits  the  sheriff  from 
taking  a  bond  or  other  security  colore  offlcii,  2 
R.  S.,  286,  sec.  59,  and  to  the  Statute  Against 
Selling  Offices,  Id.,  696,  sees.  86,  87,  to  prove 
that  the  bond  of  the  deputy  is  void.  The  sher- 
22*]  iff  has  authority  *to  appoint  deputies,  1 
Id.,  879,  sec.  78  ;  but  there  is  no  law  regulat- 
ing the  amount  of  compensation  which  the 
deputy  shall  receive,  as  was  the  case  in  Tap- 
pan  v.  Brown,  9  Wend.,  175.  The  sheriff  has 
here  taken  a  bond  from  the  deputy  for  the 
faithful  discharge  of  his  duties,  and  to  account 
for  and  pay  over  one  half  of  the  fees  of  such 
business  as  should  be  done  by  the  deputy. 
There  can  be  no  doubt  that  the  bond  is  valid. 
The  question  has  been  long  settled  in  cases 
coming  under  the  Statute  5  and  6  Edw.  VI., 
ch.  16,  from  which  our  Statute  Against  the 
Sale  of  Offices  was  taken.  When  the  princi 
pal,  on  appointing  a  deputy,  takes  an  agree- 
ment for  the  payment  of  a  gross  sum,  which  is 
not  to  come  out  of  the  profits  of  the  office,  the 
contract  is  void.  But  where  he  reserves  a  part 
of  the  fees  of  the  office,  or  a  sum  certain, which 
is  to  come  out  of  the  profits,  the  contract  is 
good.  And  the  reason  why  the  principal  may 
take  a  stipulation  for  a  part  of  the  fees  or 
profits,  is,  because  the  whole  belongs  to  him  ; 
and,  as  has  been  said,  "It  is  only  reserving  a 
part  of  his  own,  and  giving  away  the  rest  to 
another."  Oodolphin  v.  Tudor,  2  Salk.,  468  ; 
S.  a,  6  Mod.,  234  ;  1  Bro.  P.  C.,  98,  affirmed 
in  the  House  of  Lords  ;  CuUiford  v.  Cardinal, 
Comb.,  356  ;  8.  C.,  12  Mod  ,  90,  by  the  name 
of  CuUiford  v.  Cordonmy ;  Com.,  Dig.,  tit. 
Officer,  K,  1.  In  the  case  of  Tappanv.  Brown, 
9  Wend.,  175,  a  part  of  the  fees  belonged  by 
law  to  the  deputy.  But  in  this  case  they  all 
belong  to  the  sheriff  ;  and  the  agreement  to 
divide  them,  is  only  a  mode  of  settling  the  com- 
pensation of  the  deputy  for  such  services  as  he 
might  render.  Such  an  agreement  the  parties 
were  at  liberty  to  make. 

New  trial  denied. 

Reviewed  and  Approved— 17  Wls.,  332. 
Cited  in— 18  Hun.  451 ;  2  E.  D.  8.,  511 ;  31  Ind.,  126  ; 
33  Am.  Rep.,  555  (14  Neb  ,  186). 


23*]    *BANYER  ET  AL.  t>.  ELLICE. 

Practice — Taking  General  Verdict  by  Consent — 
failure  to  Comply  with  Rule — New  Trial. 

Where,  by  consent  of  parties,a  general  verdict  was 
taken  at  the  circuit,  subject  to  the  opinion  of  this 
court  as  to  certain  questions  raised  at  the  trial,  and 
the  facts  were  neither  agreed  on,  nor  found  by  the 
jury,  agreeably  to  the  standing  rule  on  that  subject; 
the  court  ordered  a  new  trial  because  of  the  omis- 
sion. . 

The  rule  referred  to  requires  quite  as  much  full- 
ness and  certainty,  respecting  the  facts,  in  a  case 
made,  as  in  a  special  verdict. 

T7JECTMENT,  tried  at  the  Essex  Circuit, 
-U  Jan.,  1839,  before  Willard,  C.  Judge.  On 
40 


the  trial,  the  evidence  was  mostly  document- 
al; and  among  a  number  of  questions  there 
raised  and  decided  against  the  defendants, 
was  this :  whether  the  lot  in  question  did  or 
did  not  lie  in  Summer  Vale  patent.  The  judge 
decided,  from  the  documental  evidence,  that 
it  appeared  it  did.  In  the  course  of  the  trial, 
much  evidence  was  objected  to,  and  its  ef- 
fect, on  the  whole,  was  finally  questioned:  1. 
As  not  entitling  the  plaintiffs  to  recover  any- 
thing ;  and  2.  As,  at  all  events,  not  entitling 
them  to  recover  the  entire  lot.  On  the  latter  ques- 
tion coming  up.the  parties,  on  the  recommend- 
ation of  the  circuit  judge,  consented  that,  as  a 
correct  determination  of  it  required  a  careful 
examination  of  documental  evidence  quite  vol- 
uminous and  complicated  in  its  nature,  a  ver- 
dict should  be  taken  for  the  plaintiffs,  subject 
to  be  modified  in  this  particular  by  the  Supreme 
Court,  and  subject,  moreover,  to  the  opinion 
of  the  Supreme  Court  on  the  other  questions 
raised  and  disposed  of  on  the  trial;  anew  trial 
to  be  awarded,  if  the  judge  had  erred  in  decid- 
ing any  material  point  against  the  defendant. 
Verdict  accordingly.  The  defendant  now 
moved  for  a  new  trial  on  a  case, in  which  it  did 
not  appear  either  that  the  facts  were  agreed 
upon  at  the  circuit,  or  that  they  were  found  by 
the  jury. 

Mr.  J.  Burnet,  for  defendant. 
Mr.  A.  C.  Hand,  for  plaintiffs. 

*By  the  Court,  Cowen.  J.  The  36th  [*24 
Rule  of  this  court  abrogates  the  practice  of 
taking  a  general  verdict,  subject  to  the  opinion 
of  this  court,  on  all  the  evidence  given  on  the 
trial.  It  then  proceeds  to  declare,  that  "  No 
verdict  shall  hereafter  be  taken  subject  to  the 
opinion  of  the  Supreme  Court,  except  where 
the  parties  shall  agree  on  the  facts  proved,  or 
where  such  facts  shall  be  found  by  the  jury." 

The  object  of  this  Rule  was  twofold ;  first, 
to  divide  more  accurately  the  offices  of  the  cir- 
cuit and  the  Bench  ;  and  second,  to  expedite 
the  business  of  the  court.  The  old  practice  of 
taking  a  verdict  for  the  plaintiff,  subject  to  the 
opinion  of  the  court,  confounded  the  duties  of 
judge  and  jury,  and  rendered  it  often  neces- 
sary to  exercise  the  latter  on  an  imperfect  state- 
ment of  the  evidence  and,  at  best,  in  a  very  un- 
satisfactory manner.  The  second  object  is  ef- 
fected by  diminishing  the  number  or  cases  in 
which  this  court  would  otherwise  be  called  on 
to  decide  questions  of  fact,  and  confining  them, 
as  far  as  possible,  to  their  more  appropriate 
duty  of  passing  on  the  law  of  the  case.  Both 
objects  are  important,  and  should  not  be  lost 
sight  of  in  practice.  The  Rule  in  question  re- 
quires quite  as  much  fullness  and  certainty  in 
a  case,  on  a  verdict  subject  to  the  opinion  of 
the  court,  as  in  a  special  verdict.  The  only 
difference  lies  in  the  form.  In  the  case  made, 
the  facts  are  either  to  be  found  by  the  jury,  or 
agreed  by  the  parties  ;  in  the  special  verdict, 
they  are  to  be  found.  In  the  case  before  us, 
neither  of  the  requisites  demanded  by  the  rule 
is  complied  with.  For  this  reason,  we  are  of 
opinion  that  a  new  trial  should  be  granted,  the 
costs  to  abide  the  event. 

Ordered  accordingly. 

Cited  in-5  Denio.  150. 
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25*]   *THE     AMERICAN     INSURANCE 
COMPANY  OF  NEW  YORK 


BRYAN  &  MAITLAND. 

Marine  Insurance —  Barratry — "  Thieves." 

Where  a  policy  upon  the  cargo  of  a  vessel.insured 
in  express  terms,  among  other  things,  against 
"  thieves,  etc.,  barratry  of  the  master  and  mariners," 
etc.;  held,  that  a  loss  by  theft,  whether  the  offense 
was  committed  by  the  crew  or  others,  was  coverec 
by  the  policy. 

The  term  "thieves,"  in  such  a  policv,  is  not  limited 
in  its  application  to  external  or  assailing  thieves 
merely,  but  extends  to  thefts  from  within,  by  mar- 
iners, passengers,  etc. 

Citations— Koccus,  Notes,  27,  41-44,  89:  Millar,  Ins. 
130, 138,  145,  146,  n.  149-153 ;  Weskett,  tit.  Barratry 
Policy,  Cadiz ;  Cunningh.  Ins.,  159  ;  Condy's  Marsh. 
515  a :  Hughes,  Ins.,  176,  n.  d.  Am.  ed.,  1833 ;  I  Phil 
Ins.,  613,  615,  616,  649 ;  McCullock,  Com.  Die.,  In- 
surance, p.  703;  Mai.  Lex  Merc.,  ch.  25,  p.  109,  3d  ed. 
1656;  Burn,  Ins.,  12;  Park,  Ins.,  30,  31,  Lond.  ed. 
1809;  2  Magens,  333,  324;  Molloy,  B.  II.,  ch.  7,  sec.  7 

5  Paige,  285,  292,  293. 

ON  error  from  the  Superior  Court  of  the  City 
of  N.  Y.  The  action  below  was  by  Bryan 

6  Maitland  against  the  American  Insurance 
Company  of  the  City  of  N.  Y.,  upon  a  policy 
of  insurance  on  the  cargo  of  the  ship  Kentucky, 
at  and  from  N.  Y.  to  New  Orleans;  and  at  and 
from  thence,  by  steamboat  or  boats,  to  Tus- 
cumbia,  Alabama. 

All  or  most  of  the  goods  arrived  in  the  Ken- 
tucky, at  New  Orleans,  and  were  transhipped 
there  by  the  steamboats  Mississippian,  Algon 
quin  and  Ben  Sherrod,  for  Tuscumbia. 

Part  of  the  cargo  in  question  was  alleged  to 
have  been  stolen,  either  from  the  ship  or  boats 
in  the  course  of  their  progress,  viz.  :  certain 
dry  goods  shipped  in  boxes. 

The  declaration  of  the  perils  covered  by  the 
policy  was  thus  :  Perils  "  of  the  seas,  men  of  - 
war,  fires,  enemies,  pirates,  rovers,  thieves, 
jettisons,  letters  of  mart  and  countermart,  sur- 
prisals,  takings  of  sea,  arrests,  restraints  and 
detainments  of  kings,  princes,  etc.,  barratry  of 
the  master  and  mariners,  and  all  other  perils, 
losses  or  misfortunes  that  had  or  should  come 
to  the  hurt,  detriment  or  damage  of  the  said 
goods."  etc. 

The  loss  being  proved,  the  counsel  for  the 
defendants  contended  that  the  established  con- 
struction of  the  word  "  thieves"  in  the  policy, 
is  "  assailing  thieves,"  and  not  a  felonious  tak- 
ing by  the  crew.  But  the  Chief  Justice  charged 
the  jury  that  a  loss  by  theft, whether  by  assail- 
26*]  ing  thieves  *or  by  the  embezzlement  of 
the  crew,  or  by  whatever  persons,  was  a  loss 
within  the  policy;  and  that,  if  the  jury  should 
be  satisfied  from  the  evidence  that  the  illegal 
depredation  had  taken  place,  and  had  been 
perpetrated  upon  the  goods  under  the  protec- 
tion of  the  policy,  on  board  the  ship,  or  the 
steamboats,  the  plaintiffs  having  counted  upon 
a  loss  by  theft  and  upon  a  loss  by  barratry, 
would  be  entitled  to  their  verdict. 

The  counsel  for  the  defendants  excepted; 
and  the  verdict  and  judgment  being  for  the 
plaintiffs,  the  defendants  brought  error  to  this 
court. 

Mr.  S.  Stevens,  for  plaintiffs  in  error. 

NOTE.— Marine  insurance— Barratry— Definitions 
of.    See  Cook  v.  Com.  Ins.  Co.,  11  Johns.,  40,  note. 
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Mr.  B.  D.  Silliman,  for  defendants  in  er- 
ror. 

By  the  Court,  Cowen,  J.  The  plaintiffs  be- 
low, having  no  interest  in  or  control  over  the 
ship  or  steamboats,  took  an  insurance  on  their 
goods,  against  thieves,  barratry  of  the  master 
and  mariners,  and  other  perils.  The  good* 
were  stolen  in  their  progress,  either  from  the 
ship  or  boats,  while  they  were  covered  by  the 
policy;  and  it  did  not  appear  whether  they 
were  stolen  by  one  connected  with  the  vessel 
as  master,  mariner,  passenger,  etc.,  or  by  a 
stranger.  The  court  below  thought  that  not 
material  under  the  specific  words  in  the  pol- 
icy, and  directed  a  verdict  for  the  plaintiffs 
accordingly. 

It  must  be  conceded,  I  think,  to  be  a  matter 
of  great  doubt.whether,  under  the  form  of  the 
old  policies  which  came  over  from  the  conti- 
nent to  England  in  the  course  of  the  sixteenth 
century,  either  simple  larceny  committed  on 
shipboard,  or  the  barratry  of  master  or  mari- 
ners, was  reckoned  among  the  risks  insured 
against.     Roccus,  who  wrote  in  1665,  answers 
clearly  in  the  negative  as  to  larceny;  but  leaves 
the  question  of  barratry  in  doubt.     Notes,  42- 
44;  vide,  also,  n.  89.    It  is  quite  obvious,  how- 
ever, from  the  notes  cited,,  that  he  based  him- 
self on  the  general  nature  of  insurance,  as  an 
indemnity  against  accidents  merely,  and  the 
*clauses  in  the  then  prevalent  policy,  [*27 
conforming  to  its  nature;  thus  covering  risks 
strictly  fortuitous  in  their  character.     Accord- 
ingly, in  note  41,  he  holds  piracy  and  robbery 
to  be  within  the  risk,  because  fortuitous  or  ac- 
cidental; but  in  note  42,  a  theft  on  board  the 
vessel  is  distinguished,  because,  among  other 
reasons,  it  is  considered  as  proceeding  from 
negligent  custody,  and  not  from  accident.     la 
note  44,  barratry  of  the  master  is  set  down  as 
doubtful,  on   the  same  ground,  namely,  be- 
cause it  is  not  fortuitous.  More  modern  writers 
speak   of  the  same  principle,  when  consid- 
ering the  general  nature  of  insurance.     Mil- 
lar says  that,  from  the  nature  of  the  contract 
of  insurance  in  general,  it  seems  to  follow,  that 
the  insurer  means  to  subject  himself  to  the 
consequence  of  all  perilous  accident  or  unfore- 
seen  misfortune,  which  may  happen  to  the 
subject  in  the  course  of  the  adventure  ;  but  it 
is  for  accident  he  is  liable,  and  for  accident 
only.     Millar,  Elem.  of  the  Law  of  Ins.,  130. 
This  learned  writer  afterwards  proceeds  at  p. 
138,  to  consider  the  question,  whether  barra- 
try enters  into  the  nature  of  insurance  or  not. 
He  examines  it  relatively  to  the  ship-owner 
and  shipper,  on  principle,  authority  and  prac- 
tice; but  finally  admits  the  doubt  to  be  super- 
seded by  the  almost  universal  practice  of  mod- 
ern nations  to  insert  an  express  clause  covering 
ihis  risk.  The  arguments  which  he  submits  in 
the  course  of  the  discussion,  have  a  direct  ref- 
erence also  to  the  question,  whether  theft  on 
ship-board  should  be  covered  by  the  nature  of 
insurance;  and  lead  the  mind  to  inquire,  wheth- 
er the  word  "  thieves,"  in  the  British  policies, 
was  not  introduced  with  a  view  to  remove  a 
doubt  on  that  head. 

If  the  larceny  in  the  case  at  bar  had  been 
:learly  imputable  to  either  the  master  or  mari- 
ners belonging  to  the  ship  or  boats,  no  ques- 
,ion  could  have  arisen;  for  it  has  long  been  en- 
irely  settled  that  such  embezzlement  comes 
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pre  eminently  within  the  notion  of  barratry. 
Weskett,  tit.  Barratry,  and  books  cited;  Cun 
ningh.  Ins.,  159;  Condy,  Marsh.,  515  a; 
Hughes,  Ins.,  176,  n.  d.  Am.  ed.  of  1888;  1 
28*  J  Phil.  Ins.,  618,  615,  616.  *The  proof 
leaving  it  ambiguous,  however,  whether  the 
goods  were  not  stolen  by  a  passenger  or  stran- 
ger, the  Chief  Justice  told  the  jury  that  a  lar- 
ceny by  anyone  would  be  equally  within  the 
terras  of  the  policy.  This  raises  the  ques- 
tion, whether  the  insurance  against  thieves  ex- 
tends to  a  theft  on  shipboard  by  persons  other 
than  the  master  or  mariners. 

The  enumeration  of  risks  in  this  policy  is 
the  same  with  that  in  the  present  English  pol- 
icy at  Lloyds,  M'Cullock,  Com.  Die.,  Insur 
ance,  p.  708;  and  the  addition  of  the  word 
"  thieves,"  to  those  of  "  pirates"  and  "  rovers," 
seems  for  a  long  time  to  have  been  a  peculiari- 
ty in  the  English  form.  In  the  prominent  in- 
stances given  by  Weskett's  collection  of  forms, 
in  1 788,  viz. :  the  policies  of  Cadiz,  Copenha- 
gen, Hamburgh,  Leghorn,  Rouen  and  Stock- 
holm, the  word  does  not  occur;  though  the 
same  writer  includes  it  in  the  then  English 
form,  in  which  it  stands,  as  in  the  case  before 
us,  superadded  to  the  words  "  pirates"  and 
"rovers,"  in  immediate  contiguity.  Vide, 
Wesk.,  tit.  Policy,  Cadiz,  etc.  Most  of  these 
policies  include  barratry;  that  of  Leghorn, 
robbery;  while  others  content  themselves  with 
such  general  words  as,  upon  the  ancient  rules 
of  construction,  would  extend  to  forcible  dep- 
redations. 

The  term  "thieves"  is  broad  enough  in  law 
to  cover  both  compound  and  simple  larceny 
and,  in  common  parlance,  to  include  the  latter. 
I  do  not  see,  therefore,  how,  upon  the  ordinary 
principles  of  construction,  it  can  be  doubted 
that  the  word  was  intended  to  reach  at  least 
simple  larceny  committed  by  anyone.  A  dif- 
ficulty has,  however,  arisen  on  what  has  been 
considered  a  species  of  positive  authority 
against  such  a  construction.  Malyne,  who 
wrote  in  the  early  part  of  the  seventeenth  cent- 
ury, in  ch.  25,  of  his  Lex  Merc.,  says:  "If 
there  be  thieves  on  ship  board,  within  them- 
selves, the  master  of  the  ship  is  to  answer  for 
that,  and  to  make  it  good,  so  that  the  assurers 
are  not  to  be  charged  with  any  such  loss ; 
which  sometimes  is  not  observed."  Vide,  Mai., 
3d  ed.,  published  1056,  p.  109.  The  remark  has 
been  implicitly  repeated  by  many  writers  since. 
21)*]  *down  to  the  commentaries  of  the  learned 
Chancellor  Kent.  Malyne  mentions  no  authority, 
cither  of  any  book  or  adjudged  case;  and  there 
can  be  very  little  doubt  that  he  was  speaking 
from  the  ancient  writers,  and  applying  them 
to  the  English  policy,  without  adverting  to  the 
fact  that  the  old  policies  omitted  and  the  English 
policy  included,  the  word  "thieves."  Several 
of  the  later  writers  seem  to  have  spoken  with 
the  same  inadvertency,  as  it  is  natural  they 
should,  on  the  authority  of  so  respectable  a 
writer  as  Malyne  has  always  been  taken  for. 
Roccus,  however,  admonishes  us  that  we  are 
to  attend  particularly  to  the  words  of  the 
policy,  in  order  to  see  whether  it  covers 
thefts.  In  note  43,  he  says,  where  a  theft  is 
committed  by  nocturnal  robbers  in  port,  it 
seems  the  insurers  are  not  liable;  but  this  is  on 
account  of  the  insurance  being  against  ship- 
wreck, enemies  and  pirates  only.  If  it  be  in 
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general  terms  "that  the  goods  shall  be  con- 
veyed safely  to  a  particular  place,"  then  the 
insurer  is  bound  even  fora  theft  committed  by 
robbers,  in  port ;  and  for  all  possible  risks 
during  the  voyage.  A  common  carrier  is 
called  in  our  law  an  insurer,  on  account  of  his 
implied  undertaking  being  general,  like  Roc- 
cus' instance  of  a  policy  ;  for  the  very  reason 
that  he  is  responsible  for  losses  by  robbery, 
and  simple  larceny.  Burn,  notwithstanding 
the  remark  of  Malyne,  after  reciting  the  En- 
glish enumeration  of  risks,  says,  it  is  not  clear- 
ly ascertained  that  if  there  be  thieves  on  ship- 
board, this  is  such  a  case  as  comes  within  the 
terms  of  the  policy  ;  though  it  was  held  in 
Hartford  v.  Maynard,  before  Ld.  Man-field, 
in  1785,  that  the  insured  is  liable  for  a  robbery 
committed  by  thieves  from  without.  Burn, 
Ins.,  12.  Park  also  cites  both  Malyne.  and 
Roccus.  note  42,  in  favor  of  Malyne's  remark  ; 
but  adds:  "his  (Roccus')  reasoning  on  this  sub- 
ject is  by  no  means  conclusive  as  to  English 
insurances,  on  account  of  the  express  terms  of 
the  contract.  1  Park,  Ins.,  30,  31,  Lond.  ed., 
1809.  With  deference,  it  seems  to  me  that  this 
mere  denial  of  conclusiveness  comes  much 
short  of  presenting  Roccus'  argument  in  its 
true  force.  Connecting  his  notes,  42  and  48, 
*they  furnish  clear  reason  for  the  English  [*3O 
policy  covering  a  theft  from  within  as  well  as 
without  j  viz. :  theft  is  not  covered,  because  : 
1.  The  owner  is  bound  to  take  care  of  the 
goods,  and  the  loss  isimputable  to  his  own  neg- 
ligence, not  accident ;  2.  Because  the  master 
is  liable  ;  3.  Because  the  insurer  is  not  liable 
for  barratry;  but  4.  The  insurer  may  be  liable 
for  theft  on  express  words.  Roccus  was  a 
judge  of  the  Magna  Curia,  at  Naples,  and  was, 
no  doubt,  speaking  of  a  policy  which  made  no 
express  mention  either  of  barratry  or  theft. 
Mr.  Millar  says,  after  citing  note  42,  that 
among  all  the  older  commentators,  it  was  mat- 
ter of  disquisition,  whether  damage  by  theft 
was  to  be  reckoned  one  of  those  accidents 
which  are  provided  against  by  the  policy. 
Millar,  145.  146,  n.  He  accordingly  puts  it,  on 
summing  up  from  the  writers,  old  and  new, 
and  upon  principle,  that  unless  there  bean  ex- 
press clause  to  that  effect,  the  insurer  is  liable 
neither  for  the  fault  nor  fraud  of  the  ship-own- 
er, master  or  crew.  Throughout  his  whole 
train  of  reasoning,  he  bases  himself  on  the 
general  nature  of  insurance,  conceding  that 
the  liability  of  the  underwriter  may  be  en- 
larged in  all  cases  where  no  inflexible  principle 
of  morals  would  be  violated.  Accordingly, 
points  left  doubtful  by  the  old  writers  have 
been,  from  time  to  time,  cleared  up,  by  the  in- 
troduction of  new  words  into  the  policy. 
Losses  by  barratry  of  master  and  mariners, 
were,  in  this  way,  made  the  subject  of  insur- 
ance in  most  countries,  though  in  some,  the 
words  are  forbidden  by  ordinance,  as  contra 
bonos  mores.  Millar,  149,  150.  Ld.  Mansfield 
censured  the  practice  of  the  owner  thus  insur- 
ing, though  I  do  not  perceive  that  the  like  cen- 
sure has  ever  been  extended  to  the  shipper  of 
goods  ;  and  the  universal  practice  of  Holland 
distinguishes  in  favor  of  such  an  insurance  by 
the  latter,  while  the  former  is  tied  up  to  an  in- 
surance against  the  barratry  of  the  crew  only. 
Vide,  Millar,  149,  151.  Some  policies  on  goods 
mention  not  only  the  barratry,  but  negligence. 
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both  of  master  and  crew.  Such  is  the  form  at 
Copenhagen.  Millar,  151, 152;  2  Magens,  323, 
324  ;  Weskett,  144.  The  same  policy  by  the 
31*]  owner  is  made  *expressly  to  cover  the 
negligence  of  both  ;  but  the  barratry  of  the 
crew  only.  Id. 

Without  multiplying  examples,  the  remarks 
of  Molloy,  B.  II.,  ch.  7,  sec.  7,  are  true,  viz.: 
"The  policies  now-a-days  are  so  large  that 
almost  all  those  curious  questions  that  former 
ages,  and  the  civilians,  according  to  the  law 
marine,  nay,  and  the  common  lawyers,  too, 
have  controverted,  are  now  out  of  debate : 
scarce  any  misfortune  that  can  happen,  or  pro- 
vision to  be  made,  but  the  same  is  taken  care 
for  in  the  policies  that  are  now  used  ;  for  they 
insure  against  heaven  and  earth,  stress  of 
weather,  storms,  enemies,  pirates,  rovers,  etc., 
or  whatsoever  detriment  shall  happen  or  come 
to  the  thing  insured,  etc.  is  provided  for."  Is 
not  the  mind  irresistibly  led  to  believe  that  the 
word  "thieves,"  in  the  English  policy,  was  in- 
troduced as  a  modification,  and  intended  to  ob- 
viate one  among  those  "curious  questions" 
which  we  have  seen  existing  in  respect  to  the 
general  nature  of  insurance,  as  it  stood  on  the 
old  policies?  Phillips,  in  his  second  edition, 
1st  vol.,  649,  puts  it  cautiously  that  the  words 
"thieves"  and  rovers,  have  not  in  general,  been 
understood  to  cover  losses  by  theft,  unless  ac- 
companied by  violence,  citing  Park,  Emerigon, 
Roccus  and  Kent.  To  these  may  be  added, 
Weskett  and  Marshall  ;  but  under  what  quali- 
fication all  these  learned  writers  should  be 
read,  we  have  already  in  part  seen.  Some  of 
them  clearly  could  not  be  speaking  in  respect 
to  the  modern  English  policy  ;  others  did  not 
advert  to  its  peculiar  words  ;  while  Mr.  Park, 
as  already  shown,  suggests  the  natural  qualifi- 
cation. That  the  English  policy  is  not  con- 
fined to  assailing  thieves,  but  covers  at  least  a 
simple  larceny  committed  by  a  stranger  to  the 
ship,  has  also  lately  been  held  by  the  present 
leai  ned  Chancellor  of  this  State,  whose  reason- 
ing on  the  question  tends  clearly  to  show  that 
he  would,  if  necessary,  have  extended  the 
policy  to  theft  committed  by  a  passenger.  Ins. 
Co.  v.  Storrow,  5  Paige,  285,  292,  293.  This 
case  also  adjudges  the  doctrine  as  laid  down  in 
Roccus,  n.  27,  and  Millar,  p.  14i,  viz.:  that 
the  insurer  is  considered  so  far  a  principal  as 
3 SJ*'J  *against  the  owner  and  master,  that,  on 
paying  the  loss,  he  becomes  subrogated  to  the 
rights  of  the  assured.  He  may,  therefore  re- 
cover in  equity  for  the  loss  he  has  paid  ;  or,  if 
the  insured  himself  proceed  primarily  against 
the  owner  or  master,  thus  obtaining  his  indem- 
nity, or  if  he  cancel  or  otherwise  discharge  the 
bill  of  lading,  the  act  inures  to  the  benefit  of 
the  insurer.  This  takes  away  the  objection  that 
the  insurance  would  countenance  want  of  doe 
care  in  the  carrier. 

Mr.  Hughes,  after  noticing  the  remark  of 
Emerigon,  which  is  the  same  in  substance  with 
that  already  quoted  from  Malyne,  observes, 
that  the  association  of  the  word  "thieves,"  with 
"pirates"  and  "robbers,"  seems  to  show  that 
external  thieves  were  intended  by  the  framers 
of  the  English  policy.  He  immediately  adds, 
however,  what  I  cannot  but  consider  as  much 
more  obvious,  that,  "as  the  term  'thieves'  i 
certainly  capable  of  a  more  extended  interpre- 
tation than  the  two  words  which  precede  it, 
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and  is  in  itself  applicable  to  persons  on  board 
,he  ship,  by  whom*depredations  may  be  com- 
mitted, cases  may  occur  where  thefts,  commit- 
ted by  persons  who  may  be  on  board  the  ship, 
is  passengers,  or  even  by  mariners,  may  be 
included  in  the  policy,  provided  they  occurred 
without  the  fault  of  the  insured. "  He  remarus 
n  a  note,  that  "when  thefts  are  committed 
iy  mariners,  the  underwriters  are  liable  as 
for  barratry."  Hughes,  Ins.  176,  Am.  ed.  of 
1833.  These  observations  cover  the  whole 
question  before  us.  The  court  below  were, 
doubtless,  governed  by  them;  and  after  the 
best  consideration  we  have  been  enabled  to 
bestow  upon  the  question,  which  was  well  ar- 
gued by  counsel,  we  think  the  court  were  cor- 
rect. 
Judgment  affirmed. 

Affirmed— 36  Wend.,  583. 

Followed— 80  N.  Y.,  75,  79  (36  Am.  Rep.,  580). 
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Evidence — Attorney  and  Client — Privileged  Com- 
munication— Communications  between  Client 
and  Third  Party  in  Presence  of  Attorney. 

In  general,  confidential  communications  between 
attorney  and  client,  concerning  the  matter  to  which 
the  retainer  relates,  are  not  to  be  disclosed  by  the 
attorney  in  court,  unless  the  client  waives  his  privi- 
lege. 

The  form  of  the  communication,  as  whether  by 
an  oral  statement  or  by  delivering  a  written  instru- 
ment, makes  no  difference  in  the  application  of  the 
rule. 

An  attorney  may  be  called  against  his  client  to 
prove  the  existence  of  a  paper  deposited  with  him 
by  his  client,  and  that  it  is  in  his  possession,  with  a 
view  to  enabling  the  party  calling  him  to  resort  to 
secondary  evidence;  but  he  cannot  be  compelled 
to  produce  the  paper  or  state  its  contents. 

An  attorney  cannot  be  compelled,  on  a  subpoena 
duces  tecum,  to  produce  the  papers  of  his  client,  in- 
trusted to  him. 

The  privileged  relation  of  attorney  or  counsel  and 
client  can  only  exist,  it  seems,  for  lawful  purposes ; 
and  hence,  if  the  client  confide  to  them  a  criminal 
design,  or  they  be  present  when  a  wrong,  either 
public  or  private,  is  done  by  their  client,  their 
knowledge  thus  acquired  is  not  privileged. 

An  attorney  who  is  present  at  a  transaction  in  the 
way  of  business  between  his  client  and  a  third  per? 
son  is  not  privileged  as  to  what  then  passed. 

When  the  facts  are  disclosed,  it  is  for  the  court, 
and  not  the  witness,  to  decide  whether  he  is  privi- 
leged or  not. 

Where  an  account  stated,  containing  a  written  ac- 
knowledgment of  a  balance  due  the  defendant  from 
T.,  E.  and  M.,  partners,  was  introduced  in  evidence 
to  charge  all  of  them,  though  it  was  signed  by  T. 
alone;  and  the  other  partners  set  up  that  it  was 
signed  by  T.  in  fraud  of  their  rights,  after  an  in- 
junction served  upon  T.,  at  their  suit,  restraining 
him  from  interfering  with  the  partnership  accounts; 
and  S.,  the  plaintiff's  counsel,  was  called  by  E.  and 
M.,  and  asked  whether  he  was  present  when  the  ac- 
count stated  was  signed,  and  when  and  where  it  was 
signed,  and  who  were  present ;  held,  that  the  mat- 
ters propounded  did  not  come  within  the  rule  as  to 
privileged  communications,  and  that  S.  was  bound 
to  disclose  all  that  was  said  or  done  between  T.  and 
the  plaintiff  on  the  occasion  alluded  to,  so  far  as 
either  was  pertinent  to  the  issue. 

If,  however,  any  communications  passed  between 
the  plaintiff  and  S.,  the  counsel,  apart  from  T.,  they, 
it  seems,  would  be  privileged. 

And  held,  moreover,  that  S.  was  privileged  from 
answering  whether,  when  he  first  saw  the  account 
stated,  the  evidence  of  a  settlement  was  indorsed 
on  it. 


NOTE.— Evidence—  Attorney  and  client— Confiden- 
tial communications. 

See,  1  Greenl.  Ev.,  sees.  244,  245 ;  Brandt  v.  Klein, 
17  Johns.,  335,  note ;  Jackson  v.  French,  3  Wend., 
337,  note ;  Baker  v.  Arnold,  1  Cai.,  258,  note. 
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Citations  17  Johns.,  835,  838 :  18  Johns.,  830;  1 
Phil.  Ev..  142,  U«,  7th  i-d. :  5  K«p..  52, 11H;  1  M.  &  M., 
286,303:  Vln.  Abr.,  Discovery,  1:  4  Vt.,012;  8  Muss., 
870;  «  Ves..  280;  8  Burr.,  1B87:  1  Oilb.  Kv.,  277.  Dub- 
lin. 1796;  2Munf..  105;  4  Munf..  273:  2  Fox  &  Sm.. 
191,379:  10  Mod..  40;  Bull.  N.  P.,  28* :  2  Str.,  1122: 
Cow  p.,  845;  2  Stark.  Ev.,  398;  Koscoc,  Cr.  Ev.,  150: 
Peake,  Ev.  (Norris).  251:  1  M.vl.  &  K..  98;  2  Dowl.  & 
R.,  347 :  2  Stark.,  289 ;  4  Esp..  236 ;  1  Carr.  &  P..  372 ; 
19  Johns.,  134 ;  2  Ves.,  Jr.,  188 ;  Peakc,  N.  P.,  108 ;  12 
Vln.  Abr.,  38.  pi.  1 :  8  Vin.  Abr.,  548 ;  1  Cal..  258.  287, 
868;  1  Vent.,  197;  6  N.  H.,  443. 

MOTION  by  the  defendants,  Edwards  & 
McKibben.  to  set  aside  a  report  of  ref- 
erees made  in  favor  of  the  plaintiff.  The  de- 
fendants were  partners  under  the  name  of  John 
Tannahill  &  Co.,  and,  in  this  action  of  assump- 
*it.  the  plaintiff  gave  in  evidence  an  account 
stated  in  writing,  Sep.  8,  1839,  with  an  ac- 
34*]  knowledgment  at  the  end,  "signed  John 
Tannahill  &  Co..  in  the  handwriting  of  Tanna- 
hill, by  which  a  balance  was  admitted  to  be 
due  the  plaintiff  of  $747.86.  The  defendants, 
Edwards  &  McKibben,  proposed  to  show  that 
Tannahill  had  made  this  written  acknowledg- 
ment after  an  injunction  out  of  chancery  at 
the  suit  of  his  partners  had  been  served  upon 
him,  restraining  him  from  interfering  with  the 
partnership  accounts ;  and  that  Tannahill 
signed  the  acknowledgment  for  the  purpose  of 
defrauding  his  said  copartners.  They  called 
Seth  E.  Sill  as  a  witness,  who  acted  as  counsel 
for  the  plaintiff  on  the  hearing,  and  put  to  him 
the  following  questions  :  1.  Whether  he  was 
present  when  the  account  stated  was  signed  ; 
2.  If  so,  when  and  where  was  it  signed,  and 
who  was  present ;  3.  When  he  first  saw  Ihe 
said  account  stated,  and  whether  the  acknowl- 
edgment of  a  settlement  and  balance  due  was 
indorsed  on  the  account  when  he  first  saw  it. 
To  which  questions  the  witness  replied  that  all 
his  knowledge  of  the  writing  bad  been  ob- 
tained by  him  as  counsel  in  this  cause,  and 
that  he  could  not  answer  the  questions  with- 
out violating  the  confidence  reposed  in  him  by 
his  client  as  counsel  in  the  cause.  The  refer- 
ees decided  that  the  witness  should  not  answer 
the  questions  put  to  him  ;  they  said  the  facts 
which  the  defendants  offered  to  show  were  ad- 
missible, and  they  would  hear  them  if  proved 
by  any  other  witness.  The  defendants  then 
offered  to  prove  a  set-off  exceeding  the  amount 
of  the  plaintiff's  demand  ;  but  this  was  reject 
ed,  on  the  ground  that  the  defendants  were 
concluded  by  the  settlement,  unless  it  could 
be  proved  that  there  was  some  mistake  in  it. 
A  report  was  made  in  favor  of  the  plaintiff. 

Mr.  W.  L.  G.  Smith,  for  defendants. 

Messrs.  Hawley  and  Sill,  for  plaintiff. 

By  the  Court,  Bronson,  J.  .  Confidential 
communications  between  attorney  and  client, 
concerning  the  matter  to  which  the  retainer 
relates,  are  not  to  be  disclosed  in  court,  unless 
the  client  waives  his  privilege.  The  mode  in 
which  the  information  is  communicated  — 
35*]  whether  by  an  oral  statement  *of  facts 
or  by  delivering  a  written  instrument — cannot 
be  important.  The  principle  is  the  same  in 
whatever  way  the  information  passes.  The 
policy  of  the  law  allows  a  man  to  make  the 
best  defense  in  his  power.  Whatever  may  be 
his  delinquency,  he  is  permitted  to  confer 
freely  with  his  counsel,  and  to  place  in  his 
hands  any  paper  touching  the  matter  in  ques- 
tion, without  the  peril  of  having  his  confidence 
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betrayed  under  the  forms  of  law.  The  attor- 
ney may  be  called  to  prove  the  existence  of  a 
paper,  and  that  it  is  in  his  possession,  for  the 
purpose  of  enabling  the  other  party  to  give 
parol  evidence  of  its  content!).  But  he  cannot 
be  compelled  to  produce  or  disclose  the  con- 
tents of  a  paper  which  has  been  deposited  with 
him  by  his  client.  Brandt  v.  Klien,  17  Johns., 
885;  Jackfon  v.  McVey,  18  Id.,  880;  Rex  \. 
thnith,  1  Phil.  Ev.,  142;  Brard\.  Ackerman, 
5  Esp.,  119 ;  and  see  Sevan  v.  Waters,  1  M.  & 
M.,  285;  Eicke  v.  Nokes,  Id.,  808;  Vin.  Abr., 
Discovery,  1;  Durkee  v.  Leland,  4  Vt.,  612; 
Anon.,  8  Mass.,  870.  In  Wright  v.  Mayer,  6 
Ves.,  280,  Ld.  Eldon  said  he  never  heard  of  a 
subpoena  duces  tecum  upon  an  attorney,  to  pro- 
duce the  papers  of  his  client.  In  Rex  v.  Dixon, 
3  Burr.,  1687,  the  point  was  decided  that  the 
attorney  was  not  obliged  to  obey  such  a  sub- 
poena. Ld.  Mansfield  said  that  instead  of  pro- 
ducing the  papers,  the  attorney  ought  immedi- 
ately, upon  receiving  the  subpoena,  to  have 
delivered  them  up  to  his  client. 

This  privilege  of  the  client  does  not  extend 
to  every  fact  which  the  attorney  may  learn  in 
the  course  of  his  employment.  There  is  a  dif- 
ference, in  principle,  between  communica- 
tions made  by  the  client  and  acts  done  by  him 
in  the  presence  of  the  attorney.  It  may  be 
and,  undoubtedly,  is.  sound  policy  to  close  the 
attorney's  mouth  in  relation  to  the  former, 
while  in  many  cases  it  would  be  grossly  im- 
moral to  do  so  in  relation  to  the  latter.  "  It  is 
the  privilege  of  one  who  is  charged  with  a 
wrong,  either  public  or  private,  to  speak  un- 
reservedly with  his  counsel  in  preparing  for  his 
defense  ;  but  he  should  not  be  allowed  to  stop 
the  mouth  of  one  who  was  present  when  the 
wrong  was  done,  upon  the  allegation  that  he 
was  retained  as*counsel  to  see,  or  aid  in  [*3O 
the  transaction.  Indeed,  I  think  there  can  be 
no  such  relation  as  that  of  attorney  and  client, 
either  in  the  commission  of  a  crime,  or  the  do- 
ing of  a  wrong  by  force  or  fraud  to  an  individ- 
ual. The  privileged  relation  of  attorney  and 
client  can  only  exist  for  lawful  and  honest  pur- 
poses. 

Ch.  B.  Gilbert,  after  stating  the  general  rule 
in  relation  to  the  exclusion  of  counsel,  says  : 
"  Where  the  original  ground  of  communica- 
tion is  malum  in  ne,  as  if  he  be  consulted  on  an 
intention  to  commit  a  forgery  or  perjury,  this 
can  never  be  included  within  the  compass  of 
professional  confidence  ;  being  equally  con- 
trary to  his  duty  in  his  profession,  his  duty  as 
a  citizen,  and  as  a  man.  But  if  such  offense, 
as  forgery  for  example,  committed  without  his 
being  privy,  comes  to  his  knowledge  in  the 
course  of  confidential  transactions  with  bis 
client  in  the  way  of  business,  he  shall  not  be 
compelled  to  assist  in  proving  it."  1  Gilb.  Ev., 
277,  Dublin,  1795  ;  see.  Clay  v.  William*,  2 
Munf.,  105  ;  Parker  v.  Carter,  4  Id..  273  ;  Rex 
v.  Haydn,  2Fox&  S.,  K.  B.  in  Ireland,  879. 

I  will  not  undertake  to  say  how  far  the  dis- 
tinction between  the  communications  and  the 
acts  of  the  client  may  extend  ;  but  there  can 
be  no  good  reason  for  excluding  the  attorney 
when  he  has  witnessed  a  transaction  in  the 
way  of  business  between  his  client  and  a  third 
person  ;  as  the  adjustment  of  an  account,  the 
execution  of  a  deed,  the  payment  of  a  sum  of 
money,  the  giving  up  of  securities,  or  the  like. 
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It  is  not  necessary  that  a  man  should  have  an 
attorney  to  witness  his  dealings  with  third  per 
sons  ;  and  if  one  is  called  in,  I  see  no  reason 
why  he,  like  any  other  person  who  was  pres- 
ent" should  not  be  sworn  to  prove  what  was 
done. 

In  the  caite  at  bar,  I  feel  no  difficulty  in  say- 
ing, that  Mr.  Sill  should  have  been  required  to 
answer  the  first  two  questions  which  were  put 
to  him.  He  says  he  could  not  do  so  without 
violating  the  confidence  reposed  in  him  by  his 
client.  But  that  was  a  question  for  the  refer- 
ees, not  the  witness.  When  the  facts  are  dis- 
closed, it  is  for  the  court  to  decide  whether 
the  witness  should  be  required  to  answer. 
37*]  *The  substance  of  the  first  two  ques- 
tions put  to  the  witness  is  :  "  Was  you  pres 
ent  when  the  account  stated  was  signed;  when 
and  where  was  it  done,  and  who  was  pres- 
ent ?"  The  witness  answered,  that  all  his 
knowledge  of  the  writing  had  been  obtained 
by  him  as  counsel  in  the  cause.  He  evidently 
did  not  intend  to  say  that  he  was  not  present, 
etc.,  for  that  would  be  answering  instead  of 
declining  to  answer,  the  questions  put  to  him. 
The  meaning  of  the  answer  is,  that  if  the  wit- 
ness was  present  and  saw  the  paper  signed, 
etc., he  was  so  present  as  counsel  for  the  plaint- 
iff. The  case  then  comes  to  this:  the  plaintiff, 
in  adjusting  an  account  with  a  third  person, 
and  procuring  a  written  acknowledgment  of  a 
balance  due,  calls  in  a  counselor  at  law  to  wit- 
ness the  transaction  ;  and  the  question  is, 
whether  the  attorney  shall  be  permitted  to 
speak  without  the  leave  of  his  client  ?  Upon 
that  question  I  cannot  entertain  a  doubt.  What 
was  done  and  said  between  the  plaintiff  and 
Tannahill  in  the  way  of  business,  cannot  be 
turned  into  a  confidential  communication  be- 
tween attorney  and  client,  merely  because  the 
plaintiff  had  an  attorney  present  to  hear  and  see 
what  took  place.  No  secret  was  confided  to 
the  attorney,  and  he  might  have  been  required 
to  answer,  not  only  when  and  where  the  ac 
count  was  signed,  but  as  to  everything  that 
was  done  and  said  between  the  plaintiff  and 
Tannahill  on  that  occasion,  so  far  as  the  mat- 
ter would  be  pertinent  if  proved  by  any  other 
witness.  If  any  communications  passed  be- 
tween the  attorney  and  client  apart  from  Tan- 
nahill, these  may  be  privileged  ;  but  nothing 
else. 

In  Lord  Say  and  Seal's  case,  10  Mod.,  40,  the 
objection  to  a  common  recovery  was, that  there 
was  no  tenant  to  the  prcecipe  ;  and  on  produc- 
ing a  deed,  the  attorney  who  had  been  intrust- 
ed in  suffering  the  recovery  was  called  to  prove 
that  the  deed  had  been  antedated  five  months; 
and  he  was  admitted.  The  court  said,  that  "a 
thing  of  such  a  nature  as  the  time  of  executing 
a  deed,  could  not  be  called  the  secret  of  his 
client ;  that  it  was  a  thing  he  might  come  to 
the  knowledge  of  without  his  client's  acquaint- 
ing him,  and  was  of  that  nature,  that  an  attor- 
38*]  ney  concerned,  or  anybody  else,  *might 
inform  the  court  of."  From  the  manner  in 
which  this  case  is  cited  by  Buller,  N.  P.,  284, 
it  may  be  inferred  that  the  attorney  was  a  sub- 
scribing witness  to  the  deed,  but  no  such  fact 
is  mentioned  by  the  reporter.  In  Rex  v.  Wat- 
kinson,  2  Str.,  1122,  the  defendant  was  indict- 
ed for  perjury  in  an  answer  in  chancery,  and 
his  solicitor  who  was  present  when  the  answer 
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was  put  in,  was  called  to  identify  the  defend- 
ant as  the  person  who  was  sworn  ;  but  Gh.  J, 
Lee  would  not  compel  the  solicitor  to  testify. 
"  Qucere  tamen,"  says  the  reporter,  "  for  this 
was  to  a  fact  in  his  own  knowledge,  and  no 
manner  of  secrecy  committed  to  him  by  his 
client."  That  the  reporter  was  right  and  the 
court  wrong,  has  been  agreed  ever  since.  In 
Doe  v.  Andrews,  Cowp.,  845,  Ld.  Mansfield 
said  :  "I  have  known  an  attorney  obliged  to 
prove  his  client's  having  sworn  and  signed  the 
auswer  upon  which  he  was  indicted  for  per- 
jury." And  see,  Bull.  N.  P.,  284;  1  Phil. 
Ev.,  146,  7th  ed.;  1  Gilb.  Ev.,  277;  2  Stark. 
Ev.,  398;  Roscoe,  Cr.  Ev.,  150;  Peake,  Ev., 
Norris,  251  ;  Oreenough  v.  Gaskell,  1  Myl.  & 
K.,  98.  In  Studdy  v.  Sanders,  2  Dowl.  &  Ry., 
347,  the  clerk  of  the  solicitor  was  called  to 
identify  the  defendants,  as  the  persons  who 
had  put  in  an  answer  in  chancery,  and  it  ap- 
pearing that  his  knowledge  of  the  fact  arose 
wholly  from  communications  with  the  defend- 
ants, the  evidence  was  rejected,  and  the  plaint- 
iff nonsuited.  But  the  nonsuit  was  set  aside. 
The  court  said  the  fact  offered  to  be  proved 
was  not  in  the  nature  of  a  confidential  com- 
munication -between  attorney  and  client,  be- 
cause it  was  a  fact  easily  cognizable  to  the  wit- 
ness and  to  many  other  persons,  without  any 
confidence  in  the  subject  being  reposed  in  him. 
See  Parkins  v.  Hawkshaw,  2  Stark.,  239,  which 
seems  to  be  the  other  way.  But  the  witness 
was  not  called  to  speak  of  an  act,  but  to  dis- 
close communications  with  the  client. 

The  attorney  may  be  called  against  his  cli- 
ent, to  prove  a  deed  to  which  he  is  a  subscrib- 
ing witness.  In  Doe  v.  Andrews,  Cowp. ,  845, 
Ld.  Mansfield  said,  "  An  attorney  has  no  priv- 
ilege to  give  evidence  of  collateral  facts."  In 
*Robson  v.  Kemp,  5  Esp.,  52,  the  attor-  [*39 
ney  was  required  to  testify  concerning  a  war- 
rant of  attorney  which  he  had  subscribed  as  a 
witness.  Ld.  Ellenborough  said,  the  attorney 
was  bound  to  disclose  all  that  passed  at  the 
time,  respecting  the  execution  of  the  instru- 
ment; but  not  what  took  place  in  the  concoc- 
tion and  preparation  of  the  deed,  or  at  any 
other  time,  and  not  connected  with  the  execu- 
tion of  it;  upon  which  matters  he  had  a  right 
to  be  silent.  8.  C.,  4  Esp.,  235.  In  Hurd  v. 
Moring,  1  Car.  &  P.,  372,  the  attorney  was  re- 
quired to  prove  his  client's  handwriting,  al- 
though his  knowledge  of  it  was  acquired  sole- 
ly from  seeing  him  sign  the  bail-bond;  and 
in  Johnson  v.  Daverne,  19  Johns.,  134,  the  at- 
torney had  acquired  a  knowledge  of  his  cli- 
ent's handwriting  after  the  retainer,  but  with- 
out any  confidential  communication,  and  it 
was  held  that  he  was  bound  to  testify.  In 
Sandford  v.  Remington,  2  Ves.,  Jr.,  189,  the 
Chancellor  said  the  witness  may  be  called  on  to 
disclose  all  that  did  pass  in  his  presence  at  the 
execution  of  the  deed;  so  his  having  been  sent 
by  his  client  with  orders  to  put  the  judgment 
in  execution — that  is  an  act;  but  he  is  not  to 
disclose  the  private  conversation  as  to  the  deed, 
with  regard  to  what  was  communicated  as  to 
the  reasons  for  making  it. 

In  Robson  v.  Kemp.  5  Esp. ,  52,  the  attorney 
was  called  to  prove  the  destruction  of  a  deed, 
and  said,  that  all  he  knew  about  it  had  been 
acquired  by  being  called  in  by  both  parties  as 
their  attorney;  and  Ld.  Ellenborough  rejected 
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the  evidence.  He  remarked:  "  The  act  cannot 
be  stripped  of  the  confidence  and  communica- 
tion as  an  attorney,  the  witness  being  then  act- 
ing in  that  character.  One  sense  is  privileged 
as  well  as  another.  He  cannot  be  said  to  be 
privileged  as  to  what  be  hears,  but  not  as  to 
what  he  sees,  where  the  knowledge  acquired 
as  to  both  has  been  from  his  situation  as  attor- 
ney." Notwithstanding  what  is  said  about  the 
sense  of  seeing  being  privileged,  I  think  the 
witness  must  have  been  questioned  concerning 
what  was  said  by  the  client;  for  the  judge  im 
mediately  adds:  "  I,  therefore,  think,  if  the 
only  knowledge  he  has,  as  to  the  destruction 
4O*]  *of  this  instrument,  was  acquired  from 
the  confidential  communication  made  to  him 
as  an  attorney,  that  he  cannot  be  examined  to 
it."  It  may  have  have  been  thought  important 
that  the  witness  had  acted  as  attorney  for  both 
parties;  for  where  an  attorney  is  called  in  by 
one  party  to  witness  a  transaction  in  the  way 
of  business  with  a  third  person,  I  cannot  think 
that  his  mouth  is  closed  either  as  to  what  he  saw 
or  what  he  heard.  It  is  not  in  the  nature  of  a 
confidential  communication  between  an  attor- 
ney and  client.  See  Lessee  of  Dewy  v.  Burke, 
2  Fox  &  8.,  Irish  K.  B.,  191.  In  Duffin  v. 
Smith,  Peake,  N.  P. ,  108,  the  defendant  called 
the  plaintiff's  attorney,  to  prove  that  the  con- 
sideration of  the  bond  in  suit  was  usurious; 
and  he  was  admitted.  Ld.  Kenyon  said  : 
"  Where  anything  is  communicated  to  an  at- 
torney by  his  client  for  the  purpose  of  his  de 
fense,  he  ought  not  to  divulge  it;  but  where  he 
himself  is,  as  it  were,  a  party  to  the  original 
transaction,  that  does  not  come  to  his  knowl- 
edge in  the  character  of  an  attorney,  and  he  is 
liable  to  be  examined  the  same  as  any  other 
person."  See,  12  Vin.  Abr.,  38,  pi.  1. 

An  attorney's  clerk  may  be  called  to  prove 
that  he  received  a  particular  paper  from  the 
client.  Eicke  v.  Nokes,  1  M.  &  M.,  303.  And 
the  attorney  may  be  required  to  make  discov- 
ery of  a  deed  intrusted  to  him  by  his  client,  by 
answering  whether  there  was  such  a  deed, 
where  it  is.  to  whom  delivered,  when  he  last 
saw  it,  and  in  whose  custody;  but  not  to  pro- 
duce the  deed,  or  discover  its  contents.  King 
ton  v.  Gale,  8  Vin.  Abr.,  548.  Mr.  J.  Buller, 
in  speaking  of  cases  where  the  attorney  may 
be  called  says:  "  If  the  question  were  about  a 
razure  in  a  deed  or  will,  he  might  be  examined 
to  the  question  whether  he  had  ever  seen  such 
deed  or  will  in  other  plight,  for  that  is  a  fact 
of  his  own  knowledge;  but  he  ought  not  to  be 
permitted  to  discover  any  confessions  his  cli- 
ent may  have  made  to  him  on  such  head.  So, 
if  an  attorney  were  present  when  his  client  was 
sworn  to  an  answer  in  chancery,  upon  an  in- 
dictment for  perjury  he  would  be  a  witness  to 
prove  the  fact  of  taking  the  oath,  for  it  is  a 
41*]  fact  in  his  own  *knowledge,  and  no  mat 
ter  of  secrecy  committed  to  him  by  his  client." 
Bull.  N.  P.,  284.  lu  the  case  at  bar,  the  wit- 
ness was  questioned  as  to  "  a  fact  in  his  own 
knowledge:"  it  was  "  no  matter  of  secrecy 
committed  to  him  by  his  client;"  and  I  can  see 
no  possible  reason  why  he  should  not  answer. 

There  is  a  further  reason  for  holding  the  evi- 
dence admissible.  The  case  which  the  defend- 
ant's counsel  proposed  to  make  out  was,  that 
the  account  was  stated,  and  a  large  balance  ac- 
knowledged to  be  due  the  plaintiff,  for  the 
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purpose  of  defrauding  the  defendants,  Ed- 
wards &  McKibben.  Now,  if  the  plaintiff  con- 
sulted counsel  beforehand  as  to  the  means,  the 
expediency  or  consequences  of  committing 
such  a  fraud,  his  communications  may,  per- 
haps, be  privileged;  and  they  are  clearly  so  as 
to  what  he  may  have  said  to  counsel  since  the 
wrong  was  done.  But  the  attorney  may,  I 
think,  be  required  to  disclose  whatever  act 
was  done  in  his  presence  towards  the  perpe- 
tration of  the  fraud.  One  who  is  charged  with 
having  done  an  injury  to  another,  either  in  his 
person,  his  fame  or  his  property,  may  freely 
communicate  with  his  counsel,  without  the  dan- 
ger of  having  his  confidence  betrayed  through 
any  legal  agency.  But  when  he  is  not  disclos- 
ing what  has  already  happened,  but  is  actually 
engaged  in  committing  the  wrong,  he  can  have 
no  privileged  witness.  See  the  remarks  of  Ld. 
Brougham,  in  Oreenough  v.  Oaskell,  1  Myln.  & 
K..  98. 

The  third  question  proposed  to  the  witness 
was,  in  substance:  "When  did  you  first  see 
the  account  stated,  and  was  the  evidence  of  a 
settlement  indorsed  on  the  account  when  you 
first  saw  it?"  Although  the  question  does  not 
necessarily  imply  so  much,  it  was  understood 
on  the  hearing  as  intended  to  draw  from  the 
witness  an  admission  that  he  had  seen  the 
paper  in  the  hands  of  his  client,  or  received  it 
from  him,  in  a  different  state  or  condition 
from  that  in  which  it  appeared  on  the  trial.  If 
such  was  the  aim  of  the  defendants  in  putting 
the  question,  I  think  the  referees  were  right  in 
not  allowing  it  to  be  answered.  We  have  al- 
ready seen  that  the  attorney  cannot  be  com- 
pelled either  *to  produce  or  to  disclose  [*42 
the  contents  of  a  paper  which  he  has  received 
from  his  client;  and  this  is  so,  although  the 
paper  may  be  required  as  the  foundation  for  a 
public  prosecution.  Rex  v.  Dixon,  8  Burr., 
1687;  Rexv.  Smith,  1  Phil.  Ev.,  142.  The  prin- 
ciple is,  that  all  confidential  communications 
between  attorney  and  client,  whether  written 
or  oral,  are  alike  privileged.  If  the  plaintiff, 
at  any  particular  time,  delivered  or  exhibited 
the  account  to  his  attorney  without  the  evi- 
dence of  a  settlement  indorsed  upon  it,  it  was 
the  same  thing,  in  substance,  as  though  he  had 
at  that  time  told  him  verbally  that  he  had  an 
account  in  that  plight;  and  the  one  form  of 
communication  is,  I  think,  as  much  privileged 
as  the  other. 

No  case  which  has  fallen  under  my  observa- 
tion necessarily  goes  the  length  of  deciding 
that  such  a  question  must  be  answered.  In  Ld. 
Say  and  Seal's  case,  10  Mod.  40,  it  does  not  ap- 
pear that  the  fact  of  the  antedating  of  the  deed, 
was  in  any  form  communicated  to  the  attor- 
ney by  his  client.  On  the  contrary,  it  may 
fairly  be  inferred  from  what  is  said,  that  the 
antedating  of  the  deed  was  the  joint  work  of 
the  attorney  and  client;  and  in  that  point  of 
view,  the  decision  supports  a  position  which 
has  already  been  stated,  that  the  attorney  must 
answer  as  to  any  fraudulent  act  on  the  part  of 
the  client  which  was  done  in  his  presence.  The 
cases  to  which  I  have  already  referred,  to  show 
that  the  attorney  may  be  called  to  identify  his 
client  as  the  person  who  had  sworn  to  an  an- 
swer in  chancery,  to  prove  a  deed  to  which  the 
attorney  is  a  subscribing  witness,  or  to  prove 
the  handwriting  of  the  client,  all  stand  on  the 
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ground  that  the  knowledge  of  the  attorney  was 
not  acquired  as  a  secret  from  his  client.  In 
Duffin  v.  Smith,  Peake,  N.  P.,  108,  where  the 
plaintiff's  attorney  was  required  to  testify  to 
the  usurious  consideration  of  the  bond  and 
mortgage,  the  facts  are  very  briefly  stated;  but 
it  is  quite  clear  that  Ld.  Kenyon  did  not  in- 
tend to  depart  from  the  general  principle;  for 
he  said:  "Where  anything  is  communicated 
to  an  attorney  by  his  client,  for  the  purpose  of 
defense,  he  ought  not  to  divulge  it;  but  where 
43*]  he  himself  is,  as  it*were,  a  party  to  the 
original  transaction,  that  does  not  come  to  his 
knowledge  in  the  character  of  an  attorney,  and 
he  is  liable  to  be  examined  the  same  as  any 
other  person." 

In  Baker  v.  Arnold,  1  Cai.,  258,  the  question 
was  presented,  whether  the  attorney  could  be 
required  to  answer  as  to  what  state  the  note 
was  in  when  he  received  it  from  his  client;  and 
the  reporter  supposed  the  point  was  decided  in 
favor  of  the  admissibility  of  the  evidence.  But 
he  was  mistaken;  the  case  went  off  on  another 
question.  See  the  remarks  upon  this  case  in 
Brandt  v.  Klien,  17  Johns.,  338.  Although  the 
point  was  not  decided  in  Baker  v.  Arnold,  it 
was  discussed  by  three  of  the  judges;  and 
Thompson  and  Livingston,  JJ.,  were  of  opin- 
ion that  the  witness  should  not  be  required  to 
answer  the  question:  Radcliff,  J.,  held  the 
contrary;  and  the  other  two  judges  expressed 
no  opinion  on  the  point.  It  is  said  in  Bull.  N. 
P. ,  284,  in  mentioning  the  cases  where  the  at- 
torney may  be  called:  "  If  the  question  were 
about  a  razure  in  a  deed  or  will,  he  might  be 
examined  to  the  question,  whether  he  had  ever 
seen  such  deed  or  will  in  other  plight,  for  that 
is  a  fact  of  his  own  knowledge."  The  reason 
assigned  by  Buller  plainly  shows  that  he  was 
speaking  of  a  case  where  the  attorney  had  ac- 
quired his  knowledge  of  the  state  of  the.  in- 
strument, previous  to  his  retainer,  or  in  some 
other  way  than  from  his  client.  See,  per  Thomp- 
son, J.,  in  Baker  v.  Arnold,  1  Cai.,  267,  268. 
Although  he  does  not  cite  it,  I  have  no  doubt 
that  Buller  had  in  his  mind  the  case  of  Cuts  v. 
Pickering,  1  Vent.,  197,  where,  on  a  trial  at 
bar,  it  was  held,  that  the  solicitor  must  answer 
as  to  what  his  client  had  told  him  before  the 
retainer  concerning  a  razure  in  a  will.  In 
Brown  v.  Pay  son,  6  N.  H.,  443,  the  precise 
point  was  adjudged,  that  the  attorney  cannot 
be  required  to  testify  concerning  the  state  of  a 
written  instrument,  at  the  time  it  was  received 
from  his  client,  for  the  purpose  of  commenc- 
ing an  action  upon  it.  To  that  doctrine  I  fully 
assent.  I  am  unable  to  perceive  any  solid  dis- 
tinction between  the  oral  statement  of  a  fact  to 
counsel,  and  a  communication  of  the  same 
fact,  by  delivering  to  him  a  deed  or  other  writ- 
ten instrument. 

44*]  *The  referees  were  right  in  not  per- 
mitting the  last  question  to  be  answered:  but 
as  they  were  wrong  in  relation  to  the  first  two 
questions,  there  must  be  a  rehearing. 

Report  set  aside. 

Distinguished— 38  Barb.,  399. 

Cited  in-11  Paige,  379  (42  Am.  Dec.,118):  3  Barb.Ch., 
595,  600  (49  Am.  Dec.,  221);  3  Sandf .  Ch..  46 :  30  N.  Y., 
342 ;  45  N.  Y.,  57 :  70  N.  Y.,  62  :  5  Hun,  8 ;  18  Hun.  249: 
21  Hun,  348 ;  63  Barb.,  483:  9  How.  Pr.,  423  ;  12  Abb. 
Pr..  259 :  13  Abb.  Pr.,  71 :  3  E.  D.  S.,  95 :  4  Leg.  Obs., 
217 :  3  Bk.  Reg.,  60 ;  23  Cai.,  334 ;  56  111.,  301 :  43  Mo., 
572. 
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HOWARD  «.  COOPER. 

Arbitration  and  Award— Submission  under  Seal 
—  Part  of,  Cannot  be  Withdrawn  by  Parol — 
Application  of  Payment — Money  Paid  on  Sub- 
sisting Demand — Cannot  be  Recovered  by  Pay- 
or — Bar. 

C.  borrowed  money  of  H.,  saying  to  him  at  the 
time,  that  if  a  contemplated  contract  for  barrels  be- 
tween C.  and  H.'s  firm  was  concluded,  he  would 
credit  the  firm  with  the  money ;  and  H.  entered  the 
money  as  a  payment  to  C.  on  the  firm  books.  The 
contract  was  concluded,  and  the  barrels  delivered 
under  it  to  the  firm  ;  after  which  H.  and  R.  his  part- 
ner, entered  into  bonds  with  C.,  submitting  to  arbi- 
trators all  and  all  manner  of  action,  causes  of  action 
and  demands,  pursuant  to  which  an  award  was 
made :  but  on  the  hearing  before  the  arbitrators,  it 
was  verbally  agreed,  that  the  barrel  contract,  and 
any  question  arising  out  of  it,  should  be  withdrawn 
from  the  arbitration  ;  and  accordingly  that  was  not 
passed  upon.  C.  subsequently  sued  H.  &  R.  for  the 
barrels  delivered  under  the  contract,  and  upon  the 
trial.  C.  refused  to  allow  the  money  got  of  H.; 
whereupon  H.  charged  it  back  to  himself  on  the 
firm  books,  and  now  brought  his  action  to  recover 
it.  Held,  that  the  action  could  not  be  sustained. 

If  H.  had  originally  the  right  to  apply  the  money, 
when  and  as  he  pleased,  then  under  the  circum- 
stances, his  only  remedy  was  to  have  it  used  defen- 
sively in  the  action  of  C.  against  the  firm:  and  wheth- 
er he  had  done  so  or  not,  and  whether  it  had  there 
been  allowed  or  disallowed,  it  was  barred  by  that 
suit. 

A  sum  of  money  advanced  or  applied  as  payment 
on  a  subsisting  demand,  is  not  recoverable  by  action 
against  the  payee.  It  can  only  be  made  available  by 
way  of  answer  to  an  action  by  the  payee. 

If  the  money  in  question  passed  as  a  naked  loan, 
then,  not  being  connected  with  the  barrel  contract, 
nor  any  question  arising  out  of  it,  it  was  not  one  of 
the  matters  attempted  to  be  withdrawn  from  the 
arbitrators,  and  so  was  barred  by  the  award. 

And  for  the  same  reason,  the  award  would  be  a 
bar,  if  C.  had  the  option  to  apply  the  money  or  not 
on  the  barrel  contract,  and  had  made  no  election 
prior  to  the  arbitration. 

Where  a  submission  to  arbitrators  is  under  seal,  a 
claim  within  it  cannot  be  withdrawn,  by  parol,  at 
the,hearing,  so  as  to  prevent  the  award  operating  as 
a  bar  to  a  subsequent  suit  respecting  such  claim. 

Citations— 2  Barn.  &  C.,  179 ;  21  Wend.,  628. 

A  SSUMPSIT  for  money  lent,  tried  at  the 
EL  Albany  Circuit,  Dec.  13,  1839,  before 
Cushman,  C.  Judge. 

After  the  general  issue,  the  defendant  plead- 
ed a  submission  *of  the  matters  in  con-  [*45 
troversy  to,  and  an  award  by,  arbitrators.  The 
submission  was  by  the  plaintiff  and  Ryckman, 
on  the  one  side,  and  the  defendant  on  the  oth- 
er, by  bonds  conditioned  to  abide  the  award, 
etc.  (in  the  usual  form),  "  of  and  concerning 
all  and  all  manner  of  action  and  actions,  cause 
and  causes  of  action, and  demands  whatsoever," 
etc.  The  bonds  bore  date  Dec.  25,  1833,  and 
the  award  (which  was  under  seal)  was  made 
Mar.  22,  1834.  This,  among  other  things,  di- 
rected that  the  parties  should  execute  mutual 
releases  of  all  accounts,  debts,  dues,  claims, 
causes  of  action  and  demands,  up  to  Jan.  15, 
1834. 


NOTE.— Application  of  payments— General  discus- 
sion. See  Pattison  v.  Hull,  9  Cow.,  747,  note. 

Part  payment  on  unexecuted  contract—  When  re- 
covered back.  Hudson  v.  Swift,  20  Johns.,  24,  note. 

Submission  to  arbitration— 'Under  seal— Revoca- 
tion. Bonds  of  submission  under  seal  cannot  be  re- 
voked by  parol.  Van  Antwerp  v.  Stewart,  6  Johns., 
125 :  Howard  v.  Cooper,  supra ;  Brown  v.  Leavitt. 
26  Me.,  251 :  Wallis  v.  Carpenter,  ISAllen,  19;  McFar- 
lane  v.  Cushman,  21  Wis.,  401 :  Mullius  v.  Arnold,  4 
Sneed  (Tenn.),  262.  See  the  statutes  of  the  respect- 
ive States  on  the  subject. 
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Replication,  that  while  the  parties  were  be- 
fore the  arbitrators  upon  the  hearing  of  the 
matters  submitted,  the  plaintiff,  at  the  request 
of  the  defendant,  and  with  the  approbation  of 
the  arbitrators,  withdrew  the  claim  mentioned 
in  the  declaration  fron»the arbitrament;  in  con- 
sideration whereof  the  defendant  agreed,  then 
and  there,  that  the  same  should  remain  the  sub- 
ject of  further  settlement,  notwithstanding  the 
submission. 

Rejoinder,  denying  any  withdrawal  as  al- 
leged. 

The  proof  was,  that  the  defendant  borrowed 
$400  of  the  plaintiff,  in  July,  1832;  telling  the 
plaintiff  that,  if  a  certain  contemplated  con- 
tract with  the  plaintiff's  firm  (Howard  &  Ryck- 
man)  to  purchase  barrels  of  the  defendant 
should  be  concluded,  he  (defendant)  would 
credit  the  firm  with  the  $400.  It  was  entered 
by  the  plaintiff  in  the  firm  books,  as  a  pay- 
ment made  to  the  defendant;  but  on  his  refus- 
ing to  allow  it  at  the  hearing  before  referees, 
in  a  suit  by  the  present  defendant  against  the 
firm,  tried  in  1835,  hereinafter  mentioned,  it 
was  charged  back  by  the  plaintiff  to  himself 
on  the  books  of  the  firm. 

The  barrel  contract  was  concluded  in  Aug., 
1832;  the  barrels  delivered  accordingly  by  the 
defendant  to  the  firm,  and  various  payments 
made  by  the  firm  on  that  contract. 

The  plaintiff  then  proved,  that  on  the  hearing 
before  the  arbitrators  in  1834.  pursuant  to  the 
submission  set  forth  in  the  pleadings,  it  was 
agreed  between  the  parties,  that  the  barrel  con- 
tract, and  any  question  arising  out  of  it,  should 
46*]  *be  withdrawn,  and  not  submitted;  and 
that,  accordingly,  it  was  not  passed  upon. 

An  objection  was  made  that  the  matter  could 
not  be  thus  withdrawn  by  parol  from  the 
sealed  submission.  But  the  judge  overruled 
the  objection. 

A  motion  was  made,  on  the  plaintiff  resting, 
for  a  nonsuit,  upon  the  ground  that  the  with- 
drawal of  the  barrel  contract  and  the  questions 
arising  out  of  it,  from  the  consideration  of  the 
arbitrators,  did  not  withdraw  the  claim  for  the 
$400;  inasmuch  as  that  claim  was  not  included 
as  an  integral  part  of  that  contract.  The  mo 
tion,  however,  was  overruled. 

It  further  appeared  that,  in  1835,  Cooper  (the 
present  defendant)  had  sued  Ryckman  and  the 
present  plaintiff  (Howard)  in  the  Albany  May- 
or's Court,  for  the  barrels  sold  and  delivered 
on  the  barrel  contract.  That  the  cause  was  re- 
ferred, and  heard  in  the  same  year  before  ref- 
erees; Howard  and  Ryckman  then  insisting  on 
payment,  and  putting  in  evidence  various  re- 
ceipts. The  question  was  there  raised,  whelh 
er  the  $400  now  in  controversy  should  be  ap- 
propriated as  part  payment.  Howard  offered 
to  set  off  the  $400,  and  asked  Cooper  to  admit 
it;  but  the  latter  objected,  alleging  that  he  re 
membered  nothing  of  the  claim.  "  If  you  can 
prove  I  had  it,"  he  said  "and  satisfy  me  of  it, 
I  will  allow  it,  though  a  private  demand.  I 
have  no  recollection  of  it,"  etc.  Howard  spoke 
of  its  being  connected  with  the  barrel  con  tract; 
and  his  counsel  said  to  Cooper  in  his  (How- 
ard's) presence  :  "He  did  let  you  have  it.  for 
I  have  seen  a  credit  for  that  sum  on  one  of  the 
bills  you  have  rendered  to  Howard  &  Ryck- 
man." Cooper  replied  :  "Produce  that  bill, 
and  I  will  allow  it."  No  such  bill  or  account 

48 


was  produced ;  and  Howard  then  observed  : 
"  If  you  refuse  to  allow  it,  I  must  reserve  it  as 
an  individual  demand,  and  sue  you  for  it." 

The  iudge  charged  the  jury,  that  if,  from 
the  testimony,  they  believed  that  the  plaintiff 
had  loaned  the  $400  to  the  defendant,  and  that 
the  latter  had  a  right  to  apply  the  $400  on  the 
barrel  contract  or  not,  at  his  option,  then,  al- 
though *the  bonds  of  submission  were  [*4  7 
broad  enough  to  embrace  the  $400.  yet  the 
withdrawal  of  the  barrel  contract  was  a  with- 
drawal of  the  $400,  as  necensarily  connected 
with  the  barrel  contract;  and  the  plaintiff  had 
no  cause  of  action  for  the  same  till  the  defend- 
ant's refusal  to  allow  it.  That,  in  the  mean- 
time, the  plaintiff's  right  of  action  was  sus- 
pended and  imperfect :  therefore,  the  submis- 
sion and  award  did  not  preclude  the  plaintiff's 
right  to  recover.  But  if  the  jury  came  to  the 
conclusion  that  the  defendant  had  not  the  op- 
tion to  apply  the  $400,  as  aforesaid,  but  that 
the  plaintiff  had  the  right  to  make  the  applica- 
tion when  and  as  he  pleased,  or  that  the  $400 
had  been  applied,  then  they  should  find  for  the 
defendant. 

The  defendant's  counsel  requested  the  judge 
to  charge  the  jury,  that,  if  they  believed  the 
plaintiff  treated  the  $400  as  an  individual  de- 
mand against  the  defendant,  then  it  was  cov- 
ered by  the  submission.  But  if  they  believed 
that  the  $400  constituted  a  credit,  applicable 
on  the  barrel  contract,  or  that  the  defendant 
had  at  any  time  given  a  credit  for  that  sum  to 
Howard  &  Ryckman,  on  account  of  the  barrel 
contract,  on  any  bill  or  account  rendered  them, 
the  plaintiff  could  not  recover. 

The  judge  declined  so  to  charge,  or  in  any 
manner  to  alter  or  modify  his  charge  as  before 
given,  except  that  if  the  jury  found  the  agree- 
ment to  have  been  that  the  defendant  had  not 
the  right  to  apply  the  $400  on  the  barrel  con- 
tract, then  their  verdict  should  be  for  the  de- 
fendant. 

Exceptions  were  taken  to  the  above  decisions 
and  charge  ;  and  the  jury  gave  a  verdict  for 
the  plaintiff.  The  defendant  now  moves  for  a 
new  trial  on  a  bill  of  exceptions. 

Mr.  S.  Stevens,  for  defendant. 

Mr.  J.  Holmes,  for  plaintiff. 

By  the  Court,  Cowen,  J.  The  judge  charged 
correctly,  that  if  Howard  had  the  right  to  ap- 
ply the  $400,  when  and  as  he  pleased,  or  if  it 
had  in  fact  been  applied,  then  the  plain  tiff  could 
not  recover.  This  is  not  denied.  *He  [*48 
was  bound  to  introduce  the  credit  defensively 
before  the  referees,  and  whether  he  had  done  so 
or  not,  and  whether  it  had  there  been  allowed 
or  disallowed,  an  action  for  the  sum  was  barred 
by  the  suit  and  proceedings  in  the  Mayor's 
Court.  Indeed,  independently  of  that,  a  sum 
of  money  advanced  or  applied  as  payment  on 
a  subsisting  demand,  is  not  recoverable  by  the 
payor  in  an  action  against  the  payee.  The  only 
way  in  which  it  can  be  made  available  is.  by 
way  of  answer  to  an  action  by  the  payee. 

On  the  other  hand,  if  the  money  had  passed 
by  a  naked  loan,  it  would  have  been  the  sub- 
ject of  an  action  originally,  but  was  barred  by 
the  submission  and  award.  Not  being  at  all 
connected  with  the  barrel  contract,  it  was  not 
withdrawn  from  the  consideration  of  the  ar- 
bitrators; for  the  only  matter  attempted  to  be 
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•withdrawn,  was,  the  barrel  contract  and  any 
-question  arising  out  of  it.  So  far,  most  clear- 
ly, the  plaintiff  in  avoiding  Scylla,  is  necessa- 
rily drawn  into  Charybdis. 

The  jury  have,  however,  found  the  middle 
ground — that  the  defendant  had  an  option  ei- 
ther to  treat  the  advance  as  an  independent 
loan,  or  to  apply  it;  and  finally,  when  he  came 
to  the  reference,  he  refused  to  do  the  latter. 
In  the  meantime,  did  the  $400  make  a  part  of 
the  barrel  contract,  or  was  it  in  any  way  con-  j 
nected  with  it  ?  Does  the  present  action  for 
the  money  raise  any  question  which  would 
arise  out  of  the  barrel  contract ;  or  any  point 
of  litigation  in  regard  to  that  contract  ?  The 
learned  judge  thought  the  nature  of  the  claim 
for  the  $400  was  suspended  between  the  char- 
acter of  a  loan  and  a  payment,  from  the  time 
of  the  advance  till  1835,  when  the  defendant 
refused  to  apply  it ;  that  up  to  that  time,  it 
stood  on  the  option  of  the  defendant,  whether 
it  should  be  applied  as  a  payment  on  the  bar- 
rel contract,  or  treated  as  an  independent  loan. 
The  loan  was  clearly  independent  in  the  first 
instance.  It.  then,  had  nothing  to  do  with  the 
barrel  contract;  and  the  only  way  in  which  the 
defendant  could  connect  it,  was  by  crediting 
it  on  the  barrel  account.  That  he  did  not  do. 
He  might  have  connected  it,  but  did  not;  and 
being  in  nowise  connected  with  the  contract 
49*J  at  the  time  of  the  arbitration.  *how  can 
it  be  said  to  furnish  any  question  arising  out 
of  such  contract?  The  contract  of  loan  was 
one  thing  ;  the  contract  to  deliver  barrels  an- 
other; and  the  only  option  which  could  bring 
them  into  one  was  never  exerted.  Till  exerted, 
the  contract  of  loan  continued  such  ;  and  al- 
though suspended,  it  seems  to  me  an  action 
would  have  lain  for  money  lent,  at  any  time 
before  being  actually  applied  as  a  payment.  It 
was  but  borrowing  money,  with  leave  to  set  it 
off  against  a  future  debt  to  become  due  from 
the  lender  to  the  borrower.  But  it  was  never 
actually  set  off.  A  question  on  the  previous 
debt  can  no  more  be  said  to  arise  out  of  a  suit 
or  arbitration  concerning  the  latter,  than  if 
there  had  been  no  agreement,  but  the  set  off 
had  been  left  upon  the  legal  right.  Whether 
it  should  be  set  off,  would  in  either  case  be 
optional  with  the  borrower. 

It  appears  to  me,  therefore,  that  the  judge 
erred  in  charging  that  an  option  to  set  off  so 
connected  the  loan  with  the  barrel  contract 
that  the  withdrawal  of  the  latter  took  the 
former  along  with  it,  and  that,  therefore,  he 
should  have  directed  a  verdict  for  the  defend- 
ant, on  the  ground  that,  admitting  the  barrel 
contract  was  effectually  withdrawn,  still  the 
loan  was  left  for  the  consideration  of  the  arbi- 
trators, and  so  this  action  barred  by  the  award. 

Another  objection  taken  is,  that,  admitting 
it  to  have  been  connected  with  the  barrel  con- 
tract, yet  even  the  latter  could  not  be  with- 
drawn by  parol,  but  only  by  revocation  under 
seal,  on  the  maxim  eo  ligamine  quoligitur.  No 
doubt  the  maxim  entirely  applies  to  a  sealed 
submission,  as  well  as  to  a  sealed  contract.  It  is 
out  of  the  power  of  both  parties  to  alter  the  le- 
gal effect  of  the  one  or  the  other,  without  seal. 
Creig  v.  Talbot,  2  Barn.  &  C.,  179,  per  Holroyd, 
J.,  and  the  cases  cited  by  him;  and  vide  Allen 
v.  Jaqutsh,  21  Wend.,  628,  and  the  cases  there 
cited.  The  submission  must,  therefore,  be 
HILL  1.  N.  Y.  R.,  15. 


taken  to  have  stood  the  same  as  if  the  parties 
had  said  nothing  of  the  barrel  contract  ;  and 
the  award  would,  in  that  view,  be  a  bar. 
New  trial  granted. 

Explained— 20  Barb.,  489. 

Cited  in— 12  N.  Y.,  16;  1  Hun,  243  ;  59  Barb.,  26:  3 
T.  &  C..  748  ;  IE.  D.  S.,  443. 


*THE  PEOPLE,  ex  rel.  THE  COMMIS-  [*5O 
SIGNERS  OP  HIGHWAYS  OF  POUGHKEEPSIB 

AND  FlSHKILL, 

V. 

THE  BOARD  OF  SUPERVISORS  OF  THE 
COUNTY  OF  DUTCHESS. 

Act  Providing  for  Building  Bridge — Construc- 
tion of— Power  of  Supervisors — Liability  of 
Towns — Mandamus. 

The  pro  vision  in  the  Act  for  building  the  bridge 
across  the  mouth  of  Wappinger's  Creek,  in  the 
County  of  Dutchess  (commonly  called  Drake's 
Bridge),  that  when  completed,  etc.,  it  should  be  a 
public  bridge,  and  under  the  control  and  direction 
of  the  supervisors  of  the  county,  was  intended  to 
relieve  the  towns  in  which  it  was  located,  from  the 
burden  of  repairing  it,  and  to  impose  that  burden 
on  the  county.  Hence  held,  in  this  case,  that  a  reso- 
lution of  the  Board  of  Supervisors,  directing  a  sum 
to  be  levied  and  raised  for  repairing  the  bridge  in 
question,  on  the  Towns  of  Poughkeepsie  and  Fish- 
kill,  was  erroneous. 

The  bridge  being  a  charge  on  the  county,  and  not 
on  the  towns,  the  supervisors  might  lawfully  Im- 
pose on  the  former  the  raising  of  a  sum  sufficient  to 
repair  it,  notwithstanding  they  had,  in  the  same 
year,  caused  $1,000  to  be  levied  aud  raised,  pursuant 
to  1  R.  S.,  524,  sees.  119,  120,  relating  to  bridges  which 
are  a  charge  upon  the  towns ;  especially  since  the 
Act  of  1838,  to  Enlarge  the  Powers  of  Boards  of  Su- 
pervisors. 

The  3d  section  of  the  Act  of  1838,  requiring  all 
persons  intending  to  apply  for  the  imposition  of  a 
tax  to  give  notice,  etc.,  does  not,  it  seems,  restrain 
the  Board  from  acting  on  their  own  motion,  in  rais- 
ing money  for  the  necessary  repairs  of  county 
bridges. 

Even  had  the  towns,  in  this  case,  been  liable  for 
the  repair  of  the  bridge,  inasmuch  as  the  supervis- 
ors thereof  had  made  no  application  pursuant  to  1 
R.  S.,  502,  sec.  4,  for  a  tax  on  their  towns,  but  only 
on  the  county,  the  Board  of  Supervisors,  it  seems, 
would  have  had  no  power  to  act.  Clearly  not,  un- 
der the  Act  of  1838  ;  as  there  had  been  no  such  vote 
of  the  towns  as  that  Act  requires. 

Although  there  were  two  resolutions  of  the  Board 
of  Supervisors  in  this  case,  viz.;  first,  that  a  speci- 
fied sum  be  raised,  etc.,  and  second,  that  it  be  raised 
by  the  towns  in  question ;  yet  held,  that  they  con- 
stituted only  one  measure ;  and  the  relators  could 
not,  while  resisting  the  second,  compel  the  Board 
to  execute  the  first,  by  way  of  county  charge. 

And  the  alternative  mandamus  having,  in  effect, 
required  this,  on  demurrer  to  the  return,  judgment 
was  given  for  the  defendants,  but  without  costs. 

As  a  general  rule,  the  peremptory  writ  of  man- 
damus must  pursue  the  alternative  one,  in  respect 
to  the  thing  required  to  be  done. 

Should  the  Board  of  Supervisors  omit,  hereafter, 
to  adopt  the  proper  measures  for  repairing  the 
bridge,  at  the  expense  of  the  county;  qiuvre,  whether 
the  remedy  would  be  by  mandamus  or  by  indict- 
ment against  the  county. 

Citations-Laws,  1808,  p.  170  ;  3  R.  S.,  25,  26 : 1  R.  S,. 
386,  sec.  5 ;  502,  sec.  4 ;  524,  sees.  119.  120 ;  592,  sec  4  ; 
1  Web.,  588.  sec.l ;  599,  sec. 26  ;  Laws,  1838,  p.  314,  sec. 
1,  sub.  5. 

FVEMURRER  to  the  return  to  an  alternative 
\J  mandamus.  The  facts  are  sufficiently 
stated  in  the  opinion  of  the  court  which  was 
delivered  by, 


NOTE.— Mandamus  —  Proper  remedy  when.     See 
Hull  v.  Supervisors,  19  Johns.,  259,  note. 
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Bronson,  J.  By  the  Act  of  Apr.  6,  1808, 
Private  Laws  of  lt»08,  p.  170,  John  Drake.  Jr., 
61*J  and  Samuel  Bogardus  *were  authorized 
to  erect  a  bridge,  at  (heir  own  expense,  across 
the  mouth  of  Wappinger's  Cm  k,  in  tin-Coun- 
ty of  Dutches*.  The  bridge  was  to  be  finished 
by  June  1,  lt>09;  and  the  3d  section  of  the  Act 
declared  that  Hie  bridge,  when  completed, 
should  be  a  public  bridge,  and  should  be  un- 
der the  control  and  direction  of  the  Supervis- 
ors of  the  county.  But  it  was  provided  by  the 
6th  section,  that  it  should  not  become  a  public 
bridge,  until  the  Court  of  C.  P.  of  the  county 
should  agree  to  receive  it  as  such.  The  bridge 
was  built  in  pursuance  of  the  Act,  and  June 
27,  1826,  the  Court  of  C.  P.,  by  a  rule  entered 
in  open  court,  agreed  to  receive  the  same  as  a 
public  bridge. 

Wappinger's  Creek,  over  which  the  bridge 
was  built,  is  the  boundary  between  the  towns 
of  Poughkeepsie  and  Fishkill.  3  R.  8.,  25,  26. 
At  an  adjourned  meeting  of  the  Board  of  Su- 
pervisors of  Dutcbess,  held  Dec.  13,  1839,  the 
Commissioners  of  Highways  of  the  Towns  of 
Fishkill  and  Poughkeepsie  applied  to  the 
Board  to  take  the  charge  and  control  of  the 
bridge  (which  is  commonly  called  Drake's 
Bridge),  and  cause  the  same  to  be  repaired  and 
maintained  at  the  expense  of  the  county.  The 
Board  thereupon  passed  two  resolutions:  first, 
that  the  sum  of  $200  be  raised  for  the  repair 
and  support  of  the  bridge;  and  second,  that 
the  money  be  raised  by  and  apportioned  be- 
tween the  Towns  of  Fishkill  and  Poughkeep- 
sie. The  relators  thereupon  obtained  an  alter- 
native mandamus,  calling  on  the  Board  of  Su- 
pervisors to  vacate  the  second  resolution,  which 
required  the  money  to  be  raised  by  the  two 
towns,  and  directing  the  Board  to  cause  the 
said  sum  of  $200  for  the  repair  and  support  of 
the  bridge,  to  be  raised  by  aind  apportioned 
among  all  the  towns  of  the  county  as  a  county 
charge. 

At  the  annual  meeting  of  the  Board  in  Nov., 
183y,  preceding  the  adjourned  meeting  at 
which  the  foregoing  resolutions  were  adopted, 
the  Board  had  resolved  to  raise  $1,000  on  the 
county,  for  the  relief  of  such  towns  as  were 
unreasonably  burdened  with  bridges;  and  had 
resolved  to  divide  the  same  among  eleven  of 
52*]  the  towns  of  the  county,  *of  which  the 
Towns  of  Fishkill  and  Poughkeepsie  were  two. 
Bee,  1  R.  S.,  524,  sees.  119. 120.  They  had  also 
directed  the  sum  of  $250  to  be  levied  upon 
each  of  those  towns  for  roads  and  bridges,  pur- 
suant to  1  R.  S.,  502,  sec.  4. 

The  first  inquiry  is,  how  much  was  intended 
by  the  provision  that  the  bridge,  after  it  should 
become  public,  should  be  under  the  control 
and  direction  of  the  Supervisors  of  the  county  ? 
It  seems,  from  the  preamble  and  other  parts  of 
the  statute,  that  there  had  before  been  a  bridge 
at  the  same  place,  which  had  recently  been 
carried  away  ;  that  Drake  owned  the  land  on 
both  sides  of  the  creek  ;  and  that  the  Act  was 
passed  to  authorize  him  and  Bogardus  to  build 
another  bridge,  making  it  more  secure  against 
ice  and  floods,  by  sinking  a  "block"  or  pier  in 
the  creek.  The  bridge  was  to  be  constructed 
with  a  draw,  so  as  not  to  interupt  the  naviga- 
tion of  the  creek  with  masted  vessels.  It  was 
to  be  an  "  open  highway,"  and  to  be  "  freely 
used  without  toll  or  reward."  Drake  and  Bo- 
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gardus  were  at  all  times,  for  eight  years  after 
the  bridge  should  be  completed,  to  keep  per- 
sons to  attend  and  open  the  draw,  during  the 
season  of  navigation,  for  the  passage  of  vessels; 
and  the  bridge  was  not  to  become  public  until 
Drake  and  Bogardus  should  cause  the  road, 
leading  from  the  bridge  to  the  public  ferry 
across  the  Hudson  River,  near  Drake's  store, 
to  be  laid  out  and  recorded  as  a  public  high- 
way, without  any  expense  to  the  town  or  towns 
through  which  it  passed.  It  would  seem  that 
both  the  road  and  bridge  were  at  that  time  pri- 
vate property,  which  Drake  and  his  associate 
had  found  it  for  their  interest  to  open  and  con- 
struct ;  that  they  were  willing  to  rebuild  the 
bridge  in  a  more  substantial  and  useful  man- 
ner, and  to  incur  the  expense  of  having  the 
road  laid  out  and  established  according  to  law, 
and  to  take  upon  themselves  the  burden  of  at- 
tending the  draw  eight  years,  in  the  expecta- 
tion that  the  road  and  bridge  would  afterward* 
become  public  property. 

In  providing  that  this  should,  in  a  certain 
event,  become  public,  instead  of  private  prop- 
erty, the  Legislature  went,  I  think,  beyond  re- 
lieving Drake  and  Bogardus  from  the  burden 
*which  would  otherwise  have  rested  on  [*53 
them,  and  transferred  it  to  the  county.  Had 
the  Act  stopped  with  declaring  that  this  should 
become  a  "public  bridge,"  the  case  would 
have  been  left  to  the  operation  of  the  general 
law  then  in  force,  and  the  support  of  the 
bridge  would  probably  have  fallen  upon  the 
Towns  of  Fishkill  and  Poughkeepsie,  unless 
the  supervisors  had  consented  to  render  them 
some  aid.  1  Web.,  588,  sec.l,  and  p.  599, sec.  26. 
But  after  declaring  how  and  on  what  terms  it 
should  become  a  public  bridge,  the  statute 
further  provides,  that  thereafter  the  bridge 
"  shall  be  under  the  control  and  direction  of 
the  Supervisors  of  the  said  County  of  Dutch- 
ess."  Although  more  apt  words  might  have 
been  used  for  that  purpose,  I  am  unable  to  un- 
derstand this  language  as  meaning  less  than 
that  the  bridge  should  be  repaired  and  main- 
tained by  the  county.  I  cannot  see  why  the 
"control  and  direction"  of  the  bridge  should 
be  given  to  the  Supervisors  of  the  county,  il  it 
was  intended  that  t  his, like  other  bridges  should 
be  repaired  and  upheld  by  the  towns. 

If  the  repair  of  the  bridge  was  a  legal  charge 
upon  the  county,  it  follows,  of  course,  that  the 
Board  erred  in  the  second  resolution,  which 
directed  the  sum  of  $200  for  the  repair  of  the 
bridge,  to  be  raised  by  and  apportioned  be 
tween  the  Towns  of  Fishkill  and  Poughkeepsie. 

The  Supervisors  say  they  had  no  power  to 
raise  money  for  the  repair  of  this  bridge,  es- 
pecially after  they  had  directed  the  raising  and 
distribution  of  the  $1.000,  provided  for  by  1 
R.  S.,  524,  sees.  119,  120.  In  that,  I  thiiik, 
they  are  mistaken.  The  statute  to  which  they 
refer  is  not  the  one  which  governs  this  ques- 
tion. That  relates  to  bridges  which  are  a 
charge  upon  the  towns.  This  bridge  is  a  charge 
on  the  county;  and  the  Supervisors  have  ample 
power  to  raise  money  to  defray  all  county 
charges.  1  R.  S.,  386,  sec.  5.  If  there  could  be 
any  doubt  upon  this  statute,  the  case  is  pro- 
vided for  by  the  Act  of  1838.  "To  Enlarge  the 
Powers  of  Boards  of  Supervisors. "  Stat.  of  1 838, 
p.  814.  By  the  1st  section,  the  Board  has  pow- 
er ,  among  other  things,  "to  cause  to  be  levied 
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54*]  collected  and  *paid  to  the  treasurer  of 
the  county,  such  sum  of  money  as  may  be  nec- 
essary to  construct  and  repair  bridges  therein; 
and  to  prescribe  upon  what  plan,  and  in  what 
manner,  the  moneys  so  to  be  raised  shall  be 
expended."  The  provision  contained  in  the  3d 
section,  that  persons  intending  to  apply  for  the 
imposing  of  a  tax  pursuant  to  the  1st  section, 
shall  give  notice,  etc.,  cannot  restrain  the 
Board  of  Supervisors  from  acting  on  their  own 
motion,  in  raising  money  for  the  necessary  re- 
pair of  a  bridge  which  is  a  charge  on  the  county . 

The  relators  are  right,  so  far  as  they  com- 
plain of  the  resolution  which  makes  the  $200, 
directed  to  be  raised,  a  charge  on  the  towns 
which  they  represent.  The  charge  should  have 
been  on  the  county.  But  there  is  also  another 
reason  why  the  defendants  are  wrong.  If  the 
two  towns  had  been  liable  for  the  repair  of  the 
bridge,  the  Board  of  Supervisors  had  no  con- 
trol over  the  matter,  except  on  the  application 
of  the  supervisors  of  the  two  towns.  1  R.  S., 
592,  sec.  4.  The  relators  did  not  apply  for  a 
tax  on  their  towns,  but  for  a  tax  on  the  county. 
And  besides,  the  tax  authorised  by  the  statute 
just  referred  to,  had  been  ordered  at  the  an- 
nual meeting  in  November  preceding  the  time 
of  passing  the  two  resolutions.  The  Board  had 
no  authority  under  the  Act  of  1838,  because 
there  had  been  no  such  vote  of  the  towns  as 
that  Act  requires.  Stat.  of  1838,  p.  314.  sec.  1, 
sub.  5. 

Although  right  in  this,  the  relators  are  wrong 
in  the  other  branch  of  their  case.  They  at- 
tempt to  separate  the  first  and  second  resolu- 
tions passed  by  the  Supervisors;  and  they  treat 
the  former  as  though  it  were  a  resolve  to  raise 
$200  on  the  county,  for  the  repair  of  the 
bridge.  Although  there  were  two  resolutions, 
only  one  measure  was  agreed  on  by  the  Board, 
and  that  was  to  raise  $200  on  the  two  towns. 
By  treating  the  resolutions  as  independent 
propositions,  the  Board  is  made  to  speak  a  lan- 
guage directly  the  reverse  of  its  intention.  The 
alternative  writ  does  not  call  on  the  Board,  in 
general  terms,  to  cause  the  bridge  to  be  re- 
paired as  a  county  charge;  but,  in  effect,  it  re- 
55*]  quires  the  Board  to  *execute  the  first 
resolution,  and  raise  the  particular  sum  of 
money  mentioned  in  it.  This  the  relators  had 
no  right  to  ask.  The  command  of  this  part  of 
the  writ  should  not  have  gone  beyond  putting 
the  defendants  in  motion.  After  requiring 
them  to  repair,  as  a  county  charge,  it  should 
have  been  left  to  them  to  determine  how  much 
money  should  be  raised  for  that  purpose. 

As  the  writ  demands  too  much,  I  think 
there  should  be  judgment  for  the  defendants. 
We  cannot  very  well  separate,  and  give  judg- 
ment for  the  relators  as  to  a  part  of  the  re- 
quirement of  the  writ,  and  for  the  defendants 
as  to  the  residue.  As  to  the  thing  required  to 
be  done,  the  peremptory  writ,  when  awarded, 
should  follow  the  alternate  mandamus.  I  do 
not  think  it  important  to  inquire  whether  there 
are  any  exceptions  to  this  rule.  The  parties 
on  both  sides  are  public  officers  who,  undoubt- 
edly, intend  to  do  their  duty.  They  have  come 
here  not  so  much  for  victory,  as  to  settle  an 
honest  difference  of  opinion  as  to  where  the 
burden  lies  of  repairing  this  bridge.  On  learn- 
ing our  opinion,  it  may  be  presumed  that  the 
Board  of  Supervisors,  without  any  coercive 
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measures,  will  retrace  its  steps  as  to  charging 
this  burden  upon  the  two  towns,  and  take  the 
proper  measures  for  repairing  the  bridge  at  the 
expense  of  the  county.  If,  however,  they 
should  not  do  so,  there  will  be  a  remedy;  but 
whether  by  mandamus  or  by  indictment 
against  the  county,  we  need  not  now  consider. 

This  is  a  very  proper  case  for  exercising  the 
discretion  which  has  been  vested  in  us  of  de- 
nying costs. 

Judgment  for  defendants,  but  without  costs. 

Bridge— When  a  town  and  when  a  county  charge. 
Cited  in— 12  N-  Y.,  64.  66 :  41  Wis.,  35  ;  80  Ind.,  522. 

Mandamus—  When  defective— Peremptory,  must 
pursue  alternative  writ.  Commented  on— 27  Cal.,683. 

Distinguished— 46  N.Y.,  379. 

Cited  in-58  N.  Y.,  161 :  12  Barb.,  452 ;  15  Barb.,  613; 
3a  Barb-,  110 ;  45  Barb.,  459 ;  1  T.  &  C..  194 ;  18  How. 
Pr.,  155:  30  How.  Pr.,  422;  6  Abb-  Pr.,  31;  10  Abb. 
Pr.,  246 ;  14  Abb.  Pr.,  29 ;  20  Wis.,  84  ;  43  N.  J.  L.,  523. 
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CLARK,    Impleaded    with    PARMENTER    & 
GREEN. 

Sureties  on  Bond — Conditioned  to  Save  Plaintiffs 
Harmless — Verdict  against  Plaintiffs  and 
Principal — Admissible  to  Show  Damages — 
Payment  by  Note — Recitals  in  Bond. 

P.,  together  with  C.  &  G.,  his  sureties,  gave  a  bond 
to  the  plaintiffs,  which,  after  reciting  a  written  con- 
tract of  P.  and  the  plaintiffs  with  B.,  and  that  the 
plaintiffs  and  P.  jointly  owed  B.  a  sum  of  money 
thereon,  was  conditioned  that  P.  should  pay  that 
money,  or  save  the  plaintiffs  harmless,  etc.  After- 
ward, B.  sued  P.  and  the  plaintiffs  for  the  money, 
who  put  the  cause  at  issue  and  suffered  an  inquest 
to  be  taken  against  them  at  the  circuit ;  ana  then 
the  plaintiffs,  before  judgment,  settled  with  B.,  giv- 
ing their  negotiable  note  for  the  amount  of  the  ver- 
dict and  B.'s  taxable  costs,  which  he  received  in  full 
satisfaction.  Held,  that  P.,  not  only,  but  the  sure- 
ties, were  liable  on  the  bond  for  the  amount  of  the 
recovery  and  B.'s  taxable  costs. 

Held,  also,  that  the  verdict,  proved  by  the  circuit 
roll  and  clerk's  minutes  of  trial,  was  admissible 
against  the  sureties,  as  well  as  P.,  to  show  the 
amount  of  damages :  and  this,  though  the  sureties 
had  no  notice  of  that  suit. 

Where  parties,  whether  principal  or  sureties,stip- 
ulate  to  pay  a  third  person,  or  indemnify  the  debt- 
or, a  verdict  against  the  latter,  by  reason  of  their 
default,  is  at  least  prima  facie,  not  to  say  conclusive 
evidence  against  them,  without  their  having  been 
notified  of  the  former  suit. 

The  plaintiffs'  negotiable  note,  given  and  accept- 
ed in  full  satisfaction  of  B.'s  recovery  and  costs, 
was  equivalent  to  a  cash  payment  by  them. 

So,  semble,  had  the  note  not  been  negotiable  in  its 
character. 

The  recital  in  the  bond  of  the  contract  with  B.  as 
having  been  executed  by  him,  was  primary  and.  it 
seems,  conclusive  evidence  against  the  obligees,  of 
B.'s  execution  of  it:  thus  superseding  the  necessity 
of  proving  that  fact,  in  an  action  against  P.  and  his 
sureties  on  the  bond ;  and  this,  though  the  contract 
when  produced,  purported  to  have  been  signed  by 
another  as  attorney  for  B. 

Citation— 3  T.R.,  374. 


NOTE.— Principal  and  surety— Indemnity— When 
and  how  far  judgment  recovered  by  creditor,  against 
surety,  is  evidence  in  action  by  surety  against  princi- 
pal. See  Holmes  v.  Weed,  19  Barb.,  128 ;  Bridgeport 
Ins.  Co.  v.  Wilson.  34  N.  Y.,  275 ;  Aberdeen  v.  Black- 
mar.  6  Hill,  324 ;  Beers  v.  Pinney.  12  Wend.,  309 ; 
Trustees  of  Newburgh  v.  Galatin.  4  Cow.,  340 :  Chap- 
in  v.  Thompson,  4  Hun,  779;  Steinhart  v.  Doeliner, 
34  Super.  Ct.,  218. 

As  to  what  is  defense  in  action  by  surety  against 
principal  after  recovery  of  judgment  against  sure- 
ty. See  M'Clure  v.  Erwln.  3  Cow.,  313,  note. 
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DEBT  on  bond,  tried  at  the  Rensselaer  Cir- 
cuit, Mar.  16,  1840,  before  Cushman.CTr- 
euit  Judge.  The  bond  bore  date  Apr.  7, 1888, 
and  was  in  the  penalty  of  $1.000,  with  a  con- 
dition reciting,  that  the  plaintiffs  had,  on  the 
day  of  the  date,  assigned  to  Parmenter  their 
interest  in  a  contract  with  J.  8.  Beekman,  to 
purchase  lot  409  in  the  Paradox  tract,  for 
$ 337,  on  which  agreement  a  certain  sum  was 
due  from  the  plaintiffs  and  said  Parmenter 
jointly;  the  agreement  being  executed  by  the 
said  Beekmau  to  the  said  plaintiffs  and  Par- 
menter, and  dated  Sep.  18,  1834.  The  condi- 
tion of  the  bond  then  provided,  that  Parmen- 
57*]  ter  should  pay  the  *sum  remaining  due 
to  Beekman,  or  save  the  plaintiffs  harmless 
from  the  said  agreement.  Clark  and  Green 
were  sureties  for  Parmenter  in  the  bond;  but 
Clark  alone  defended  this  suit. 

After  proof  of  the  bond,  the  plaintiffs'  coun- 
sel offered  in  evidence  the  circuit  roll  and 
clerk's  minutes  of  trial,  showing  a  verdict,  on 
inquest  taken  at  the  Rensselaer  Circuit,Mar.l9, 
1H39,  in  a  suit  by  Beekman  against  the  plaint- 
iffs and  Parmenter,  on  a  certain  sealed  instru- 
ment afterwards  given  in  evidence.  The  dam- 
ages in  that  suit  were  assessed  at  $728.57.  The 
evidence  was  objected  to  as  not  admissible  or 
competent  to  show  the  amount  of  damages, 
but  was  received. 

The  plaintiffs'  counsel  then  produced  and 
offered  an  agreement,  corresponding  with  that 
recited  in  the  bond,  signed  and  sealed  by  the 
plaintiffs  and  Parmenter;  but  the  form  of  sig- 
nature for  Beekman  was,  "  John  S.  Beekman. 
by  his  attorney,  George  Webster  [L.  s.]" 
Proof  of  its  execution  by  the  now  plaintiffs 
and  Parmenter  was  given,  and  the  signature 
of  Webster  was  proved,  but  his  authority  to 
execute  was  not  shown;  and  for  want  of  this, 
the  defendants'  counsel  objected,  but  the  ob- 
jection was  overruled. 

The  plaintiffs'  counsel  then  offered  in  evi- 
dence a  taxed  bill  of  Beekman's  costs,  in  the 
suit  against  them  and  Parmenter.  The  testi- 
mony was  objected  to  as  inadmissible  against 
Clark,  but  received. 

It  appeared  that  the  now  plaintiffs  had  set- 
tled the  verdict  in  favor  of  Beekman,  and  the 
said  costs,  by  giving  their  negotiable  promis- 
sory note  to  Beekman's  attorney,  who,  with  the 
assent  of  Beekman.  received  the  same  in  full 
satisfaction;  and  this  was  done  before  judg- 
ment. In  that  suit,  no  proof  of  the  execution 
of  the  agreement  by  Beekman  was  given,  ex- 
cept evidence  of  the  handwriting  of  Webster. 

The  defendants'  counsel  moved  for  a  non- 
suit, on  the  following  grounds:  1.  That  there 
was  no  proof  of  the  plaintiffs  having  paid  any 
money  on  the  Beekman  contract;  2.  That  there 
was  no  proof  that  the  defendant  Clark  bad 
58*]  *notice  of  the  suit  by  Beekman;  8.  That 
Clark,  being^  a  surety,  was  merely  bound  to 
save  the  plaintiffs  harmless:  or,  at  most,  was 
liable  for  nominal  damages  only,  till  something 
was  actual Iv  paid;  4.  That  Cfark  had  no  no- 
tice of  the  former  suit,  nor  had  the  plaintiffs 
defended  it,  but  suffered  a  verdict  to  pass  on 
insufficient  proof. 

The  motion  was  denied,  the  judge  deciding 
that  the  plaintiffs  were  entitled  to  their  verdict 
for  the  said  damages  recovered,  and  Beek- 
man's costs.    Verdict  accordingly. 
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The  defendants'  counsel  having  excepted  to 
the  above  decisions,  respectively,  now  moved 
for  a  new  trial  on  a  bill  of  exceptions. 

Mr.  S.  Stevens,  for  plaintiffs. 

Mr.  J.  Pearson,  for  defendants. 

By  the  Court,  Cowen,  J.  There  can  be  no 
doubt  that  the  proof  of  the  verdict  was  admis- 
sible, to  show  the  amount  of  damages.  The 
suit  was  stopped  at  that  stage  by  the  now 
plaintiffs  giving  their  note  for  the  amount, 
which  was  taken  in  full  satisfaction  and  dis- 
charge. A  negotiable  note  so  given  and  ac- 
cepted, is  equivalent  to  the  payment  of  cash. 
So  it  would  now  probably  be  holden  of  a  note 
not  negotiable;  but  no  objection  was  taken  on 
this  distinction. 

The  defendants  were  estopped  to  deny  that 
Beekman  executed  the  agreement  by  Webster, 
his  attorney.  The  agreement  was  definitely 
recited  in  the  bond  as  having  been  executed  by 
him;  and  such  a  recital  is  primary  proof  of 
the  verity  of  the  agreement  as  against  the  de- 
fendants. It  also  shows  that  the  now  plaint- 
iffs properly  suffered  the  verdict  in  the  former 
suit  to  pass  against  them. 

No  notice  of  the  former  suit  was  necessary. 
The  condition  of  the  bond  was  to  pay,  or  save 
the  plaintiffs  harmless.  Where  parlies,  prin- 
cipals or  sureties,  stipulate  for  an  indemnity  in 
this  form,  a  verdict  recovered  by  reason  of 
their  default,  is  at  least  prima  facie,  not  to  say 
conclusive  evidence  against  them,  though  they 
had  no  notice.  Dvffield  *v.  Scott,  8  T.  [*59 
R.,  874.  Evidence  respecting  the  suit  was  not 
necessary,  except  for  the  purpose  of  recover- 
ing the  costs.  The  default  of  the  defendants 
in  not  making  payment,  and  actual  payment 
by  the  plaintiffs,  were  otherwise  proved. 

I  do  not  go  over  the  cases  which  sustain  the 
views  we  take;  they  were  cited  in  the  course 
of  the  argument.  DuffieW,  v.  Scott  is  full  to 
the  merits  of  the  plaintiffs'  claim;  and  the 
technical  questions  are  of  common  occur- 
rence, and  perfectly  well  settled. 

New  trial  denied. 

Indemnitor— Verdict  against  principal  as  evidence 
against.  Distinguished— 5  Hill,  43. 

Explained— 2  Duer,  458;  12  Leg.  Obs.,  81. 

Cited  in— 15  N.  Y.,  407 :  34  N.  Y.,  280 ;  37  N.  Y.,  530 ; 
5  Trans.  App.,  46;  6  Barb.,  470;  18  Barb.,  12;  1» 
Barb.,  136 ;  40  Barb.,  465;  33  Am.  Rep.,  799  (48  Wis., 
63). 

Surety— Estopped  from  denvina  nfflHal  character  of 
principal.  Cited  in-39  N.  Y..  399 ;  39  Barb.,  345. 

Also  cited  in-13  Hun,  662 ;  6  Barb..  534. 


ROSENSTEIN  ET  AL. 
SAMMONS,  'Sheriff,  etc. 

Sheriff —  When  Action  May  be  Maintained  on 
Baa-Bond. 

Held,  that  a  suit  may  be  maintained  by  the  sheriff 
upon  a  bail-bond  taken  by  him  pursuant  to  the  Re- 
vised Statutes,  on  an  arrest,  and  nominal  damages, 
at  least  recovered,  even  though  special  bail  in  the 
original  action  was  put  in  before  the  sheriff  sued  ; 
the  defendant  being  in  default  for  not  appearing 
according  to  the  condition  of  the  bond,  and  the 
sheriff  having  been  subjected  to  the  costs  of  an  at- 
tachment for  not  bringing  in  the  body  ;  and  this, 
without  the  sheriff  having  actually  paid  the  costs  or 
put  in  bail  in  the  original  suit,  or  been  subjected  to 
any  f  urther  liability. 

Citations— 19  Johns.,  292;  2  R.  S.,  349,  sec.  16. 

HlLLl. 
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TERROR  from  the  Montgomery  C.  P.  The 
TJ  action  below  was  debt  on  a  bail-bond  given 
to  the  plaintiff  below,  sheriff,  etc.,  upon  the  ar- 
rest of  Rosenstein  in  virtue  of  a  capias  ad  re- 
spondendum  \ssued  out  of  said  court,  returnable 
in  September  Term,  1839.  The  bond  was  in 
the  form  required  by  the  Revised  Statutes. 
Rosenstein  did  not  appear  in  the  original  ac- 
tion within  the  time  required  by  the  bond;  but 
in  December  Term,  after  he  caused  his  appear- 
ance to  be  entered,  and  notice  thereof  given. 
Before  this  was  done,  however,  proceedings 
had  been  taken  against  the  sheriff  for  not  bring- 
ing in  the  body,  and  an  attachment  awarded, 
the  costs  upon  which  be  had  promised  to  pay. 
He  had  not  put  in  special  bail  nor  actually  paid 
anything  in  the  original  suit;  nor  had  any  pro- 
6O*]  ceedings  been  taken  to  subject  him  *to 
liability,  beyond  those  above  mentioned.  This 
suit  was  not  commenced  until  after  Rosenstein 
had  put  in  special  bail,  etc.  These  facts  all  ap- 
pearing before  the  plaintiff  below  rested  his 
case,  the  defendants  below  moved  for  a  non- 
suit, on  the  grounds:  1.  That  the  action  would 
not  lie  after  an  appearance  in  the  original  suit; 
and  2.  That  the  plaintiff  below  had  not  shown 
himself  actually  damnified  by  the  payment  of 
anything  in  that  suit.  The  court  overruled  the 
motion  to  which  the  defendants  below  excepted; 
and  a  verdict  was  passed  against  them  for  $500 
debt,  and  damages  $11.46,  being  the  amount 
of  the  costs  for  obtaining  the  attachment.  After 
judgment,  the  defendants  below  sued  out  a 
writ  of  error. 

Mr.  N.  Hill,  Jr.,  for  the  plaintiffs  in  error, 
relied  principally  upon  Matthison  v.  Forbus,  19 
Johns.,  292. 

Mr.  J.  A.  Spencer,  contra. 

By  the  Court,  Bronson,  J.  The  case  of 
Matthison  v.  Forbus,  19  Johns.,  292,  is  not  ap- 
plicable to  cases  arising  since  1830.  2  R.  S., 
349,  sec.  16.  The  defendant  in  the  original  ac- 
tion not  only  neglected  to  appear  by  putting  in 
bail  within  the  proper  time,  but  the  sheriff  was 
ruled  and  an  attachment  against  him  had  been 
ordered  before  bail  was  put  in  ;  the  costs  of 
which  proceeding  the  sheriff  had  become  liable 
for  and  had  promised  to  pay.  It  is  impossible 
to  deny  that  there  had  been  a  breach  of  the 
condition  of  the  bond,  for  which  the  sheriff 
was  entitled  to  recover  nominal  damages,  at 
least ;  and  that  is  all  that  was  involved  in  de- 
nying the  motion  for  a  nonsuit.  There  is  no 
exception  upon  any  other  point. 

Judgment  affirmed. 
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Justice  Court — Practice  in — Sufficiency  of  Evi- 
dence. 

Much  greater  latitude  is  allowed  in  pleadings  be- 
fore justices  of  the  peace,  than  in  courts  of  record; 
especially  in  cases  where  the  objection  was  not  tak- 
en at  the  proper  time. 

Independently  of  the  case  of  Lovett  v.  Pell,  22 
Wend.,  369,  the  misjoinder  of  counts  in  a  justice's 

NOTE.— Verdict  of  jury— When  set  aside  as  against 
weight  of  evidence.  See  Wilkie  v.  Roosevelt,  3  Johns. 
Gas.,  206,  note. 

Decision  of  justice  on  question  of  fact,  whether 
equivalent  to  verdict.  See  Newton  v.  Pope,  1  Cow., 
109,  note. 

HlLItl. 


court  is  not  a  fatal  defect,  no  objection  being  inter- 
posed until  after  verdict. 

Where  W.,  a  party  to  a  suit  before  a  justice  of  the 
peace,  after  the  jury  had  retired  to  deliberate,  told 
the  justice,in  the  presence  of  the  other  party.tbat  the 
jury  wished  to  see  him,  whereupon  he  entered  the 
jury  room  alone,  but  held  no  conversation  with 
them  respecting  the  merits  of  the  case ;  held,  that 
what  W.said  to  the  justice,  amounted  to  little,  if 
anything.short  of  an  express  consent;  and  the  judg- 
ment having  been  against  W.,  the  court  refused  to 
interfere  with  it. 

The  case  of  Taylor  v.  Betsford,  13  Johns.,487.  is  an 
extreme  one,  and  the  court  will  not  go  beyond  it. 

Where,  after  a  jury  had  retired  to  deliberate.they 
came  into  court,  and  requested  the  justice  to  read 
over  the  testimony  of  a  certain  witness,  which  he 
did,  but  owing  to  his  not  having  taken  down  all  the 
witness  said,  apart  of  it.  only  remotely  relating  to 
the  merits. was  not  mentioned  to  the  jury;  held.that 
neither  party  having  called  the  justice's  attention 
to  the  omission  at  the  time,  it  was  not  a  ground  for 
reversing  the  judgment,  especially  as  there  was  no 
reason  to  suppose  that  the  omission  was  intentional. 

There  being  some  evidence  to  sustain  the  finding 
of  a  jury  in  a  justice's  court,  on  a  question  of  fact 
the  court  cannot  interfere  with  it,  though  they  be- 
lieve the  jury  erred. 

Citations— 22  Wend.,  369;  13  Johns.,  487  ;  15  Wend., 
490;  18  Wend.,  141. 

ON  error  from  the  Herkimer  C.  P.  Grim 
sued  Whitney  before  a  justice  of  the  peace, 
and  declared  against  him  for  a  breach  of  war- 
ranty of  a  horse,  which  he  had  of  Whitney, 
and  also  for  fraud  in  the  purchase.  Whitney 
pleaded  the  general  issue  ;  and  the  cause  was 
tried  by  a  jury.  There  was  some  evidence  giv- 
en tending  to  show  that,  upon  the  facts.  Grim 
ought  to  recover,  though  the  preponderance 
was  in  favor  of  Whitney.  After  the  testimony 
was  closed,  and  the  jury  had  retired  to  delib- 
erate, Whitney,  the  defendant,  told  the  justice 
that  the  jury  wished  to  see  him  ;  whereupon 
both  parties  being  present,  and  neither  object- 
ing, he  entered  the  jury  room  alone.  While 
in  there,  the  jury,  as  the  return  stated, wanted 
to  be  discharged  because  they  could  not  agree; 
but  this  the  justice  refused,  telling  them  they 
*must  make  a  further  effort.  Some  of  [*6ii 
the  jury  then  said,  there  was  a  portion  of  the 
testimony  they  did  not  understand  alike,  and 
wished  it  read  over  to  them.  The  justice  there- 
upon left  the  jury  room,  and  notified  the  par- 
ties of  the  request,  to  which  Criin  replied  that 
the  jury  must  come  into  court.  The  jury  then 
came  in,  and  repeated  their  request  as  to  read- 
ing the  testimony,  specifying  that  of  one  Get- 
man,  a  witness  for  Whitney,  as  the  part  about 
which  they  differed.  The  justice  then  read 
Getman's  testimony  from  his  minutes ;  but 
having  omitted  to  take  down  a  part  of  the  wit- 
ness' statement,  it  was  not  mentioned  with  the 
rest  to  the  jury.  The  part  omitted  was,  how- 
ever, only  very  slightly  material,  if  at  all. 
Neither  party  called  the  justice's  attention  to  it 
at  the  time;  nor  was  there  anything  in  the  cir- 
cumstances tending  to  show  that  the  justice 
intentionally  suppressed  it.  The  jury,  after 
some  further  deliberation,  rendered  a  verdict 
in  favor  of  Grim  for  $20  damages,  on  which 
the  justice  rendered  judgment.  The  C.  P.  of 
Herkimer,  on  certiorari,  affirmed  the  judg- 
ment ;  and  Whitney  sued  out  a  writ  of  error. 

Mr.  G.  B.  Judd,  for  plaintiff  in  error. 

Mr.  E.  Graves,  for  defendant  in  error. 

By  the  Court,  Bronson,  J.  Independent 
of  the  case  of  Lovett  v.  Pell,  22  Wend.,  369, 
which  I  feel  unwilling  to  follow  as  a  prece- 
dent, the  misjoinder  of  counts  in  a  justice's 
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court  will  not  be  a  fatal  defect  after  the  ver- 
dict. Much  greater  latitude  is  allowed  in  plead- 
ings before  justices,  than  in  courts  of  record — 
'  ially  in  cases  where  the  objection  is  not 
taken  at  the  proper  time. 

What  Whitney,  the  defendant  in  the  court 
brlow.  said  to  the  justice,  respecting  the  wish 
of  the  jury  to  see  him,  amounted  to  little,  if 
anything,  short  of  an  express  consent  that  the 
justice  should  go  into  the  jury  room,  and  he 
ought  not  now  to  complain  of  that  act.  Tay- 
lor v.  Bedford,  13  Johns.,  487,  is  an  extreme 
O3*lcase,  and  we  ought  *not  to  go  beyond 
it.  This  case  is  distinguishable  from  that, 
and  we  think  the  defendant's  objection  should 
not  prevail. 

The  justice  read  the  testimony  of  Getman. 
on  the  request  of  the  jury,  as  he  had  it  on  his 
minutes.  There  is  no  ground  for  alleging  that 
he  intentionally  left  out  a  part  of  it ;  and  the 
defendant,  though  present,  did  not  call  the  at- 
tention of  the  justice  to  the  fact  that  the  evi- 
dence, as  read,  was  not  complete.  I  think  the 
judgment  should  not  be  reversed  merely  be- 
cause the  justice  had  taken  and,  consequently, 
rend  an  imperfect  statement  of  the  testimony; 
especially  where  there  is  no  ground  for  saying 
a  wrong  was  intended,  and  when  the  defend- 
ant did  not  attempt  to  correct  the  mistake  at 
the  proper  time. 

On  the  merits,  there  is  no  reason  for  saying 
that  the  jury  erred  in  finding  a  verdict  for  ihe 
plaintiff;  but  it  is  a  case  where  there  was  some 
evidence  to  support  the  verdict,  and  we  can- 
not, therefore,  interfere  upon  certiorari.  The 
decision  of  the  jury  is  final.  15  Wend.,  490,  18 
Id.,  141. 

Judgment  affirmed. 

Justice  court— Latitude  allowed  in  pleading  and 
proceedings  in.  Cited  in— 1  Denio,  434;  1  Barb.,  556;  3 
Barb.,  611;  13  Barb..  488;  7  How.  Pr.,  67. 

Entry  of  fury  room  by  justice  alone.  Cited  in— 4 
Denio.  115: 8  Barb.,  566. 

Objection—  Waiver  of.  Cited  in— i  Barb.,  365:  20 
Barb.,  277. 

Verdict  injustice  court—  Con clusiveness  of.  Cited 
in-5  Barb.,  562;  31  How.  Pr.,  374. 


RATCLIFF  t>.  WALES. 

Action  for  Grim.  Con. — Divorced  Wife  as  Witness. 

In  an  action  for  crim.  con. with  the  plaintiff's  wife, 
held,  that  after  a  divorce  a  vinculo  matrimonii,  she 
was  a  competent  witness  for  the  husband  to  prove 
the  charge  laid . 

But  a  wife  is  generally  incompetent  even  after  di- 
vorce, to  testify  against  the  husband,  as  to  facts  oc- 
curring during  the  continuance  of  the  marriage, 
and  which  might  affect  the  husband  either  in  his 
pecuniary  interest  or  character. 

Otherwise,  xemlile.  as  to  facts  occurring  after  di- 
vorce. 

In  cases  of  bastardy  involving  the  adultery  of  the 
wife,  she  is  incompetent  to  prove  non-access  of  her 
husband:but  from  necessity  she  is  admitted  to  prove 
the  criminal  intercourse. 

Citations— Peake,  Ev.  (Norris).  App.,  29:  Peake, 
Add.  Cas.,  219:  Ryan  &  M..  198;  1  Carr.  &  P.,  364;  6 
East,  188. 192. 193;  1  Tyler  (Vt.),  36:  2  Tyler,  374;  Cas.  t. 
Hardw.,  79;  Andr.,  8;  8  East.  193;  11  East,  132;  Cowp., 
594;  11  Mass..  441. 

A  CTION  for  criminal  conversation  with  the 
1JL  plaintiff's  wife,  tried  at  the  Sullivan  Cir- 
cuit, in  June.  1838,  before  Ruggles,  C.  Judge. 
The  plaintiff,  after  showing  a  divorce  a  vin- 
culo matrimonii,  called  his  former  wife  to 
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prove  the  adultery  with  the  defendant,  for 
which  the  action  *was  brought.  The  [*64 
defendant  objected  that  she  was  incompetent 
to  prove  any  fact  which  took  place  while  »he 
was  the  plaintiff's  wife.  The  judge  overruled 
the  objection,  and  the  defendant  excepted. 
The  wife  was  sworn  and  proved  the  adultery, 
and  the  plaintiff  had  a  verdict.  The  defend- 
ant moves  for  a  new  trial  on  a  bill  of  excep- 
tions. 

Mr.  J.  A.  Spencer,  for  defendant. 

Mr.  H.  G.  Wisner,  for  plaintiff. 

By  the  Court,  Bronson,  J.  For  the  pur- 
pose of  promoting  a  perfect  union  of  interests, 
and  securing  mutual  confidence  between  hus- 
band and  wife,  the  courts  have  generally  re- 
fused to  admit  the  wife  as  a  witness  against 
the  husband,  even  after  the  marriage  contract 
was  at  an  end,  when  she  was  called  to  speak 
of  any  matter  which  happened  during  the  con- 
tinuance of  the  marriage,  and  which  might  af- 
fect the  husband  either  in  his  pecuniary  inter- 
est or  character.  In  Monroe  v.  Twisleton,  Peake, 
Ev.  (Norris),  App.,  29,  also  now  reported  in 
Peake,  Add.  Cas.,  219,  the  action  wasajwwmp- 
sit,  and  Mrs.  Sandon  was  called  to  prove  the 
defendant's  promise;  but  it  appearing  that  she 
was  the  wife  of  the  defendant  at  the  time  the 
contract  was  made,  she  was  rejected, although 
she  had  since  been  divorced  by  Act  of  Par- 
liament. Ld.  Alvanley  said,  to  prove  any  fact 
arising  after  the  divorce,  this  lady  is  a  compe- 
tent witness,  but  not  to  prove  a  contract  or 
anything  else  which  happened  during  covert- 
ure. She  was  at  that  time  bound  to  secrecy  ; 
what  she  did  might  be  in  consequence  of  the 
trust  and  confidence  reposed  in  her  by  her  hus- 
band, and  miserable,  indeed,  would  the  condi- 
tion of  a  husband  be,  if  when  a  woman  is  di- 
vorced from  him,  perhaps  for  her  own  miscon- 
duct, all  the  occurrences  of  his  life,  intrusted  to 
her  while  the  most  perfect  and  unbounded  confi- 
dence existed  between  them,  should  be  divulged 
in  a  court  of  justice.  He  added,  it  never 
shall  be  endured  that  the  confidence  which  the 
law  has  created  while  the  parties  remained  in 
the  most  intimate  *of  all  relations,  shall  [*65 
be  broken, whenever  by  the  misconduct  of  one 
party,  that  relation  has  been  dissolved.  In 
Doker,  Exr.,  v.  Hosier,  Ryan  &  M.,  198.  the 
widow  of  the  testator  was  called  by  the  de- 
fendant to  prove  facts  going  to  defeat  the  ac- 
tion, and  her  evidence  was  rejected  on  the  au- 
thority of  Monroe  v.  Twisleton.  Best,  Ch.  J., 
said  he  was  satisfied  with  the  propriety  of  that 
decision,  and  thought  the  happiness  of  the 
marriage  state  required  that  the  confidence  be- 
tween man  and  wife  should  be  kept  forever 
inviolable.  In  another  NisiPrius  case  tried  the 
same  year,  before  Abbot,  Ch.  J.,  and  involv- 
ing the  same  principle,  the  widow  was  admit- 
ted. Beveridgev.  Minter,  1  Carr.  &  P.,  364.  The 
case  of  Monroe  v.  Twisleton,  seems  not  to  have 
been  mentioned,  and  the  Chief  Justice  put  the 
admission  of  the  witness  on  the  ground  that 
she  appeared  against  her  own  interest.  See, 
Ateson  v.  Ld.  Kinnaird,  6  East,  188,  192,  193, 
remarks  of  Ld.  Ellenborough  upon  the  case  of 
Monroe  v.  Twisleton.  In  State  v.  /.  N.  B.,  1 
Tyler  Vt.,  86,  the  wife, who  had  been  divorced 
a  vinculo  matrimonii, was  admitted  as  a  witness 
to  prove  a  forgery  committed  by  the  husband 
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-during  the  coverture.  But  that  case  was  ex- 
pressly overruled  by  the  same  court,  in  Slate 
v.  Phelps,  2  Tyler,  374. 

lu  the  case  at  bar,  the  witness  was  not  called 
against  her  former  husband,  nor  was  she  asked 
to  betray  any  trust  or  confidence  which  he  had 
reposed  in  her  during  the  coverture.  The  fact 
which  she  was  offered  to  prove  did  not  even 
come  to  her  knowledge  in  consequence  of  the 
marriage  relation.  And  although  she  was 
called  by  the  husband,  yet  as  the  marriage  had 
been  dissolved,  she  had  no  interest  to  speak  in 
his  favor.  I  see  no  principle  on  which  the 
testimony  could  have  been  rejected. 

In  bastardy  cases,  where  the  mother  is  a 
married  woman,  it  has  been  uniformly  held 
that  the  wife  was  not  a  competent  witness  to 
prove  the  non-access  of  the  husband;  but  from 
the  necessity  of  the  thing,  she  has  been  con- 
stantly admitted  to  prove  the  criminal  inter- 
course by  which  the  child  was  begotten.  King 
66*]  v.  Reading,  Cas.  t.  Hardw.,*79;^'«fir  v. 
Inhab.  of  Bedell,  Andr.,  8;  King  v.  Luffe,  8 
East,  193;  Kingv.  Inhab.  of  Kea,  11  Id.,  132; 
see,  also,  Goodrightv.  Moss,  Cowp.,  594;  Can- 
ton v.  Bentley,  11  Mass.,  441.  If  the  wife  was 
properly  admitted,  in  these  cases,  to  prove  her 
criminal  intercourse  with  the  defendant,  and 
that,  too,  when  called  without  the  consent  of 
the  husband,  I  do  not  see  how  she  could  prop 
erly  be  rejected  here,  where  she  was  called  to 
prove  the  same  fact,  and  with  the  assent  of  the 
husband. 

New  trial  denied. 

Grim,  con.— After  divorce,  wife  competent  witness 
for  husband.  Reviewed— 53  Am.  Dec.,  43  (6  Gush.,  310). 

Cited  in— 2  Hill,  188 :  23  N.  Y.,  89 ;  71  N.  Y.,  601 :  46 
Barb.,  292;  59  111.,  83;  21  Mich.,  513;  38  Mich.,  122. 

Husband  and  wife— Generally  incompetent  against 
each  other.  Cited  in— 3  Sandf .  Ch.,  25 ;  1  Barb.,  396 ; 
5  Barb.,  158;  46  Barb.,  163;  4  How.  Pr.,  11;  2  Co.  R., 
19 ;  17  Wis.,  520. 


GLOVER 

t>. 

TUCK,   EWEN,   T.   B.   BUNKER  AND  C. 
BUNKER. 

Covenant — Pleading — Breach  Alleged. 

Covenant  by  the  defendants  to  honor  the  plaint- 
iff's drafts  on  them,  to  a  given  amount,  and  author- 
izing him,  with  the  funds  thus  raised,  to  purchase 
a  steam-engine,  etc.,  to  be  used  in  a  common  enter- 
prise, they,  moreover,  to  defray  his  necessary  ex- 
penses incurred  in  preparing  for,  and  prosecuting 
the  enterprise  :  breach,  that  the  defendants  did  not 
honor,  etc.,  a  draft  drawn  by  the  plaintiffs,  with  the 
consent  of  the  defendants,  on  one  of  them,  who  ac- 
cepted it;  held,  not  a  sufficient  breach,  the  defend- 
ants being  only  bound  to  honor  drafts  when  drawn 
on  all. 

Held,  also,  that  a  breach  alleging  a  refusal  to  pro- 
vide funds  after  request,  etc.,  for  the  purpose  of  a 
steam-engine,  was  bad;  there  being  no  covenant  to 
provide  funds  for  that  purpose  independently  of 
the  drafts. 

But  a  breach  was  held  well  assigned,  which  al- 
leged a  refusal,  after  request,  etc.,  to  defray  ex- 
penses of  the  plaintiff  necessarily  incurred,  the 
declaration  showing  for  what  the  expenses  were 
incurred,  and  thus,  that  they  were  necessary  ex- 
penses within  the  covenant. 

Citation— 34  Wend.,  153. 

TVEMURRER  to  declaration.  The  action  was 
Lf  covenant,  on  articles  executed  by  all  the 
parties,  whereby  they  covenanted,  each  with 
;all  the  rest,  to  pay  their  proportion  of  the  ex- 
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pense,  needful  and  incidental  to  the  erection 
of  a  steam  saw-mill  in  Michigan,  and  such 
sums  as  might  be  required  for  fixtures,  etc. 

The  defendants  covenanted  to  honor  the 
plaintiff's  drafts  on  them,  to  be  made  from 
time  to  time,  as  his  contracts  and  the  execution 
of  the  proposed  plan  might  require,  to  an 
amount  not  exceeding  $3,000;  and  that  he 
might,  with  the  funds  to  be  thus  raised,  pro- 
cure a  steam  engine,  etc. ;  and  *thev  cov-  [*67 
enanted,  also,  to  defray  the  plaintiff's  necessary 
expenses,  and  to  advance  his  proportional  part 
of  the  common  outlay. 

The  averments  in  the  first  count  were,  that, 
with  the  consent  of  the  defendants,  a  certain 
draft  was  drawn  by  the  plaintiff  upon  and  ac- 
cepted by  said  Ewen  (describing  it),  as  the 
means  of  providing,  in  part,  funds  to  be  ap- 
plied to  the  purposes  mentioned  in  said  agree- 
ment. That  it  was  customary  to  pay  in  advance 
for  steam  engines  at  the  time  of  the  contract; 
and  that  in  this  case,  the  advance  would  have 
exceeded  $500,  of  all  which,  etc.  (special  no- 
tice). That  the  plaintiff  was  ready  and  could 
have  entered  into  a  suitable  contract,  etc.,  had 
he  been  furnished  with  funds;  and  he  endeav- 
ored to  raise  them  on  the  draft,  but  could  not, 
of  all  which,  etc.  (special  notice),  and  he  re- 
quested the  defendants  to  provide  the  neces- 
sary funds  to  enable  him  to  enter  into  such 
contract.  That  in  traveling  to  and  remaining 
at  various  places,  upon  and  in  the  transaction 
of  said  business  as  aforesaid,  he  necessarily  in- 
curred divers  expenses  for  travel,  meat,  drink, 
lodging,  washing,  and  in  postage,  and  con- 
tinued to  incur,  etc.,  and  on,  etc.,  gave  notice 
to  the  defendants,  and  requested  them  to  fur- 
nish him  with  $500  to  defray  such  expenses; 
that  the  defendants  refused  and,  by  reason 
thereof,  the  plaintiff  was  put  to  additional  ex- 
pense. That  he  gave  a  particular  account  of 
his  expenses,  so  necessarily  incurred  by  him 
under  the  agreement  aforesaid,  in  travel,  etc., 
and  whilst  he  was  engaged,  etc.,  and  was  nec- 
essarily employed  and  detained  in  and  about 
the  said  business  as  aforesaid — amounting  to 
$457.11.  Yet  the  defendants,  not  regarding, 
etc.,  did  not  nor  would  honor,  or  cause  to  be 
honored,  said  draft,  by  paying,  etc.,  the  whole 
or  any  part,  etc.,  though  it  was  presented 
[showing  how],  but  suffered  it  to  be  dishon- 
ored and  protested.;  and  did  not  nor  would,  in 
any  manner,  provide  said  plaintiff  with  funds; 
and  did  not  nor  would  defray  the  necessary 
expenses  of  said  plaintiff,  or  any  part  thereof. 

The  second  count  was  on  the  same  articles, 
but  confined  itself  to  a  breach  in  the  non-pay- 
ment of  expenses  necessarily  *incurred  [*68 
by  the  plaintiff,  in  prosecuting  the  business  on 
his  part.  The  manner  in  which  they  were  in- 
curred was  set  forth  with  great  particularity. 
They  were  averred  to  have  been  incurred  for 
the  purposes  of  the  agreement,  with  special  no- 
tice to  the  defendants,  and  their  refusal  to  pay. 

Oyer,  and  then  demurrer  to  the  breaches, 
severally,  in  each  count.  Joinder  in  demurrer. 

Mr.  D.  P.  Hall,  for  defendants. 

Mr.  J.  Greenwood,  for  plaintiff. 

By  the  Court,  Cowen,  J.  The  first  breach 
is  defective,  in  not  averring  that  the  draft  was 
drawn  on  all  the  defendants.  That  it  was 
drawn  on  one  only,  with  the  consent  of  the 
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others,  perhaps  may  or  may  not,  according  to 
the  circumstances,  amount,  on  the  evidence, 
in  legal  effect,  to  the  same  thing.  This,  how 
ever,  does  not  excuse  the  plaintiff  from  aver 
ring,  by  way  of  pleading,  a  compliance  with 
the  condition  precedent  according  to  its  terms. 
He  might,  perhaps,  have  sustained  himself 
against  a  general  demurrer,  by  detailing  facts 
amounting  argumentatively  to  the  same  thing. 
Here  he  has  not,  I  think,  done  even  that;  but 
it  is  enough  that  the  defect  is  pointed  out  by 
a  special  demurrer.  We  held,  when  (because 
was  before  us  on  the  first  demurrer,  that  the 
presentation  of  a  draft  was  a  condition  preced 
ent;  and  that  the  condition  must  be  complied 
with,  before  the  defendants  could  be  sued  for 
a  default  in  not  fulfilling  their  covenant  to 
pay.  See  24  Wend.,  158.  The  covenant  is  to 
honor  drafts  on  all  the  defendants. 

There  is  some  difficulty  in  making  out  what 
is  called  a  second  breach  in  the  first  count,  to 
be  such.  It  is  simply  that  the  defendants  did 
not  nor  would  furnish  the  plaintiff  with  funds. 
Looking  at  the  context,  however,  I  presume 
it  means  funds  to  purchase  a  steam-engine, 
which  the  plaintiff  says  before,  in  his  declara- 
tion, he  had  requested  of  the  defendants. 
There  is  no  covenant  to  furnish  such  funds, 
69*]  independently  of  the  drafts;  but  a  mere 
authority  to  lay  out  funds  in  the  purchase  of 
the  engine,  when  furnished  by  the  drafts.  This 
demurrer  is,  therefore,  well  taken. 

The  demurrer  to  the  third  breach  in  the 
first  count,  and  the  demurrer  to  the  second 
count,  are  neither  of  them  well  taken.  They 
both  go  on  the  ground  that  the  plaintiff  has 
not  averred  that  he  incurred  necessary  ex- 
penses, but  merely  that  he  necessarily  incurred 
the  expenses.  This  is  a  difference  on  words 
which  are  equivalent.  The  averment  is  full, 
that  the  expenses  were  incurred  within  the 
terms  of  the  contract,  showing  their  character 
with  a  particularity  quite  sufficient,  and  full 
notice  to  the  defendants,  with  due  requests. 

The  first  two  demurrers  are  allowed;  the 
last  two  overruled. 

Judgment  accordingly. 
S.C.-24Wend..  153. 


WEST  v.  STANLEY. 

Justice  Court — Practice — Plea  Puis  Darrein  Con- 
tinuance. 

Matter  of  defense  In  a  justice's  court  arising;  after 
issue  joined  (e.  0.,  a  submission  of  the  subject  in 
controversy  to  arbitrators,  followed  by  an  award), 
may  be  pleaded  therein  puix  darrein  continuance. 

Pleadings  in  Justices'  courts  are  not  required  to 
be  strictly  formal,  no  objection  having  been  there 
interposed  to  them  on  that  ground. 

A  submission  to  arbitrators  of  the  subject-matter 
of  a  pending  suit,  and  an  award  thereon,  puts  an 
end  to  the  suit;  and  the  plaintiff's  remedy  after- 
ward is  on  the  award. 

Though  a  judge  at  the  circuit  may  receive  a  plea 
pute  darrein  continuance,  without  proof  of  its 
truth  ;  yet,  it  seems,  he  should  reject  it,  unless  veri- 
fied in  some  way. 

Where,  on  tendering  a  plea  pui*  darrein  continu- 
ance to  a  justice,  the  defendant  offered  to  verify  it 
by  affidavit,  and  it  was  rejected  on  the  ground  that 
pleas  of  that  nature  could  not  be  received  in  a  jus- 
tice's court;  held,  that  the  justice  erred,  and  the 
judgment  should  be  reversed,  though  no  affidavit 
was,  in  fact.  made. 
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ON  error  from  the  Onondaga  C.  P.  Stanley 
sued  West  in  atuntmprit,  before  a  justice, 
and  after  issue  joined,  the  cause  was  adjourned! 
On  the  adjourned  day  the  par  ties  appeared,  and 
after  a  jury  had  been  empaneled  to  try  the 
cause,  the  defendant  offered  a  plea,  withdraw- 
ing his  former  pleas,  and  alleging  that  the  par- 
ties, since  the  adjournment,  *had  sub-  [*7<> 
milted  the  matters  in  controversy  in  the  suit 
to  arbitration,  and  that  the  arbitrators  bad 
awarded  that  the  defendant  should  pay  the- 
plaintiff  $8.16,  which  sum  the  defendant  had 
tendered,  and  was  still  ready  to  pay  the  plaint- 
iff. The  defendant,  on  tendering  the  plea, 
offered  to  make  affidavit  of  its  truth,  and  to- 
consent  to  an  adjournment  of  the  cause,  if  the 
plaintiff  desired  it.  The  justice  overruled  ihe 
plea.  The  cause  proceeded,  and  the  jury  found 
a  verdict  for  the  plaintiff  for  $25,  on  which 
thejustice  gave  judgment.  On  certtorari,  the 
C.  P.  affirmed  the  judgment,  and  the  defend- 
ant now  brings  error. 

Mr.  E.  Forman.  for  plaintiff  in  error. 

Mr.  B.  D.  Noxon.  for  defendant  in  error. 

By  the  Court,  Bronson,  J.  The  justice 
seems  to  have  proceeded  on  the  ground  that  a 
plea  puis  darrein  continuance  could  not  be  re- 
ceived in  his  court;  but  in  that  I  think  he  was 
mistaken.  True,  issue  must,  in  general,  be- 
joiued  in  justices'  courts,  at  the  time  of  the 
first  appearance  of  the  parties.  2  R.  S.,  238, 
sec.  47.  But  it  was  not  intended  by  that  pro- 
vision to  preclude  the  defendant  from  setting 
up  matter  of  defense  arising,  as  in  this  case, 
after  the  usual  issue  had  been  joined. 

Pleadings  in  justices'  courts  are  not  required 
to  be  very  formal;  and  this  plea  was  good  in 
substance.  If  there  had  been  a  submission  of 
the  matters  in  controversy  in  the  suit  to  arbi- 
tration, the  suit  itself  was  at  an  end.  The 
plaintiff's  remedy  was  on  the  award. 

A  judge  may,  it  seems,  receive  a  plea  puis 
at  the  circuit,  without  proof  of  its  truth, 
Bancker  v.  Ash,  9  Johns.,  250;  though  he  may, 
and  I  think  always  should  reject  a  plea  which, 
is  not  in  some  way  verified.  Although  the  de- 
fendant did  not  actually  make  an  affidavit,  he 
offered  to  do  so;  and  as  I  understand  the  re- 
turn, the  plea  was  not  rejected  because  the 
affidavit  was  not  made,  but  becaiise  the  plea 
itself  was  not  admissible.  In  that  the  justice 
erred. 

Judgment  reversed. 

Cited  in— 1  Denio,  434 :  3  Barb.,  611 ;  4  Barb.,  543 ;. 
15  Abb.  Pr.,  199 :  58  Am.  Dec.,  701  (35  Me.,  278). 


*FERRISS  &  EATON 


[*7  1 


THE  NORTH  AMERICAN  FIRE  INSUR- 
ANCE COMPANY. 

Action  on  Policy  of  Insurance  —  Pleading  —  Act- 
of  Incorporation. 

An  Act  Incorporating  an  insurance  company  de- 
clares, that  its  polich  s,  executed  in  a  given  modev 
shall  have  the  like  force  and  effect  as  if  under  the 
seal  of  the  corporation  ;  and  that  covenant  or  case 
may  be  brought  thereon  ;  Remble,  that  in  a  suit  on 
such  a  policy,  should  the  plaintiff  declare  expressly 
In  covenant,  in  one  count,  and  then  add  another,  so- 
constructed  as  to  leave  it  uncertain  whether  it  is  in 
case  or  covenant,  the  defendant  may  treat  It  as  the- 
former,  and  demur  for  misjoinder  of  counts. 
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Otherwise,  however,  where  the  declaration  com- 
mences with  the  usual  introductory  words,  "in  a 
plea  of  a  breach  of  covenant ;"  for  they  apply  to 
the  whole  declaration. 

A  demurrer  for  misjoinder  of  counts  must  be  to 
the  whole  declaration ;  the  defect  cannot  be  reached 
under  a  demurrer  to  particular  counts. 

A  condition  of  a  policy,  declaring-  that  all  fraud 
or  false  swearing'  shall  cause  a  forfeiture  of  claims 
on  the  insurer,  etc.,  relates  solely  to  the  preliminary 
proofs  of  loss ;  and  in  an  action  on  the  policy,  a 
plea  setting-  up  fraud,  etc.,  without  showing  that  it 
was  committed  in  the  rendition  of  the  preliminary 
proofs,  is  bad. 

A  fortinrl  is  such  plea  bad,  if  it  do  not  show  that 
the  fraud,  etc ,  was  committed  by  the  insured  or 
some  party  in  interest. 

Doubtful  phraseology  in  a  pleading-,  is  to  be  con- 
strued most  strongly  against  the  pleader. 

The  defendants'  Act  of  incorporation  provided 
for  an  assignment  of  the  subject-matter  insured,  as 
well  as  the  policy :  and  that  notice  being  given  to 
the  Company  before  loss,  the  assignee  should  have 
all  the  benefit  of  the  policy,  and  might  sue  in  his 
own  name.  E.  &  P.  being  insured,  the  former  exe- 
cuted to  the  latter,  with  the  Company's  consent,  and 
before  loss,  an  assignment  of  all  interest  in  the  sub- 
ject insured,  as  well  as  in  the  policy  ;  and  after  lo_8S, 
an  action  was  brought  on  the  policy  in  their  joint 
names.  Held,  that  a  count  in  the  declaration,  al- 
leging such  assignment,  was  bad,  as  showing  that 
the  plaintiffs  could  not  sue  jointly ;  and  a  plea  in 
bar,  setting  up  the  same  facts  in  answer  to  another 
count,  was  adjudged  good. 

For  the  purposes  of  this  suit,  the  plea  was,  in  ef- 
fect, the  same  as  a  plea  that  both  plaintiffs  had  as- 
signed. 

Whether  the  matter  might  be  pleaded  in  abate- 
ment, qucere. 

In  assumpsit,  a  plea  of  misjoinder  of  plaintiffs 
would  be  bad,  as  amounting  to  the  general  issue  ; 
but  otherwise,  in  covenant. 

Citations— Laws,  1823,  pp.  Ill,  115 ;  Laws,  1836,  ch. 
99,  p.  140;  1  Chit.  PI.,  180,  386,  394,  Am.  ed.,  1828, 
marg.  p. ;  2  Ld.  Raym.,  1249. 

ACTION  on  a  policy  of  insurance.  The  dec- 
laration commenced  as  in  an  action  of  cov- 
enant, thus:  "The  N.  A.  F.  Ins.  Co.  (defend- 
ant) was  summoned,  etc.,  to  answer  N.  Ferriss 
and  J.  E.  Eaton  (plaintiffs)  in  a  plea  of  breach 
of  covenant,"  etc. 

72*]  *The  first  count  set  out  a  policy  of  in- 
surance of  $5,000  on  the  plaintiff's  stock  of 
goods,  dated  Dec.  14, 1837,  signed  by  the  presi- 
dent and  countersigned  by  the  secretary  of  the 
Insurance  Company,  with  profert;  and  the 
count  called  the  policy  a  deed  poll,  but  averred 
no  seal. 

The  second  count  was  on  a  like  policy  gen- 
erally (with  profert),  without  calling  it  a  deed, 
or  averring  that  it  was  under  seal.  This  count 
averred  that  the  plaintiff  Eaton,  with  the  de- 
fendants' consent,  regularly  sold  all  his  inter- 
est in  the  subject  insured,  and  in  the  policy,  to 
the  plaintiff,  Ferriss,  before  the  loss  happened. 

Both  counts  averred  the  loss,  and  the  pre- 
sentment of  the  usual  preliminary  proofs.  The 
policy  was  set  forth  on  oyer,  in  hew  verba,  as 
without  seal. 

To  the  first  count,  the  defendants  put  in 
several  pleas. 

The  third  of  these  was  in  bar,  a  sale  of  Eat- 
on's interest  in  the  subject  insured,  and  in  the 
policy,  to  Ferriss,  with  the  consent  of  the  de- 
fendants, before  loss,  as  averred  in  the  second 
count. 

The  fifth  plea  to  the  first  count,  was  drawn 
in  reference  to  a  clause  contained  in  the  con- 
ditions of  insurance,  as  follows  :  "All  fraud  or 
false  swearing  shall  cause  a  forfeiture  of  all 
claims  on  the  insurers,  and  shall  be  a  full  bar 
to  all  remedies  against  the  insurers  on  the  pol- 
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icy."  The  plea  alleged,  that  "the  claim  of  the 
said  plaintiffs,  etc.,  was  falsely  and  fraudu- 
lently greatly  enlarged  and  exaggerated,  with 
intent  to  deceive  and  defraud  the  said  defend- 
ants, and  to  receive  from  them  more  than  the 
true  amount  thereof  in  this,  to  wit:  that  the  said 
loss  was  slated  and  claimed  to  be  the  full 
amount  insured  in  and  by  the  said  policy, 
being  the  sum  of  $5,000  ;  whereas,  in  truth, 
etc.,  the  same  was  much  below  that  sum,  and 
did  not  exceed  the  sum  of  $1,000,  which  the 
plaintiffs  always,  from  the  time  of  said  loss, 
well  knew  and  understood,"  etc. 

The  defendants  demurred  to  the  second  count 
of  the  declaration;  and  the  plaintiffs  demurred 
to  the  said  third  and  fifth  pleas,  assigning 
among  other  causes  of  demurrer,  that  the  third 
plea  should  have  been  in  abatement,  and  not  in 
*bar — and  that  the  fifth  plea  did  not  spec-[*73 
ify  by  whom  the  fraud  therein  alleged  had 
been  practiced.  Joinders  in  demurrer. 

Mr.  W.  C.  Noyes,  for  defendants. 

Mr.  S.  Stevens,  for  plaintiffs. 

By  the  Court,  Cowen,  J.  This  Company 
was  originally  incorporated  by  the  name  of  The 
Phoenix  Fire  Insurance  Company  of  the  City 
of  New  York.  Sess.  L.,  1823,  p.  111.  The  10th 
section,  Id.,  p.  115,  declares  that  policies  exe- 
cuted as  this  is,  though  without  the  corporate 
seal,  shall  have  the  like  force  and  effect,  to  all 
intents  and  purposes,  as  if  the  seal  of  the  Cor- 
poration had  been  or  was  affixed  thereto,  and 
that  an  action  of  covenant,  or  on  the  case,  may 
be  maintained  thereon  against  the  Corporation. 
The  name  was  subsequently  changed  to  The 
North  American  Insurance  Company,  by  Sess. 
L.,  1836,  ch.  99,  p.  140.  These  statutes  furnish 
an  answer  to  the  demurrer  which  objects  to 
the  form  of  the  second  count.  It  is  said  that 
count  should  have  been  in  covenant,  expressly 
and  in  terms,  or  it  could  not  be  joined  with 
the  first  count,  which  is  clearly  covenant;  that 
it  is  equivocal,  and  may  be  considered  as  a 
count  in  case,  or  covenant;  that  the  policy  not 
being  treated  therein  as  a  deed,  the  plaintiffs 
must  be  taken  to  have  elected  under  the  stat- 
ute to  bring  case  ;  and,  therefore,  here  is  a 
misjoinder  of  counts.  Independently  of  the 
introductory  words  of  the  declaration,  I  should 
think  the  objection  good.  The  plaintiffs'  sec- 
ond count,  in  itself,  being  equivocal  in  this  re- 
spect, the  defendants  might  elect  to  consider 
it  in  case,  under  the  rule  that  doubtful  words 
must  be  taken  most  strongly  against  the  party 
pleading.  I  am  inclined  to  think,  however, 
this  doubt  may  be  taken  to  be  removed,  by  the 
introductory  words,  "in  a  plea  of  a  breach  of 
covenant,"  which,  as  always  understood ,  when 
in  that  place,  apply  to  the  whole  declaration. 
But  without  deciding  that  point,  the  demurrer 
is  not  taken  in  such  a  form  as  *to  raise  [*74 
the  question.  A  demurrer  for  a  misjoinder  of 
counts,  must  be  to  the  whole  declaration.  1 
Chit.  PL,  180,  394,  Am.  ed.,  1828.  marg.  Here 
the  demurrer  applies  to  the  second  count  only, 
which,  taken  independently,  is  valid,  whether 
it  be  in  case  or  covenant.  The  substantial  ob- 
jection to  this  count  will  be  considered  in  the 
sequel. 

Another  question  of  form  is  raised  by  the 
demurrer  to  the  fifth  plea  to  the  first  count, 
viz. :  the  plea  of  fraud.  One  condition  of  the 
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policy  is,  that  all  fraud  or  false  swearing  shall 
cause  a  forfeiture  of  claims  on  the  insurer;  und 
shall  be  a  full  bar  to  all  remedies  against  the 
insurer,  on  the  policy.  Looking  at  the  nature 
of  a  policy,  and  the  context  of  this  and  others 
containing  the  like  clause,  there  can  be  no 
doubt  that  it  means  fraud,  etc.,  in  the  prelim- 
inary proofs  only.  It  would  be  idle  as  applied 
to  the  original  concoction  of  the  policy,  which 
is  always  avoided  by  the  common  law,  for  the 
least  want  of  good  faith  in  the  assured.  The 
plea,  therefore,  should  have  averred  that  the 
alleged  fraud  was  Committed  in  the  rendition 
of  the  preliminary  proofs  :  but  above  all,  that 
it  was  committed  by  the  plaintiffs  or  some 
party  in  interest.  Both  are  said  to  be  implied 
by  the  plea  ;  and  by  a  somewhat  liberal  course 
of  intendment,  I  admit  that  may  be  made  out. 
But  by  the  rule,  that  a  title  or  defense  must 
always  be  expressly  stated  in  pleading,  in  order 
to  sustain  it  against  a  demurrer,  a  very  serious 
doubt  arises  upon  its  import.  No  one  is  named 
as  a  party  to  the  fraud,  nor  is  it  averred  to  lie 
in  the  preliminary  proofs.  The  case  is  open  to 
the  implication,  that  the  fraud  might  have 
been  committed  by  some  one  over  whom  the 
party  in  interest  had  no  control.  That  is  high- 
ly improbable,  I  admit ;  but  we  are  not  called 
to  the  office  of  presumption  after  verdict.  The 
question  arises  on  demurrer.specially  assigning 
for  cause,  that  the  plea  does  not  fasten  the 
fraud  upon  the  party.  Under  the  rule  before 
adverted  to,  and  applied  to  the  second  count, 
the  plea,  being  equivocal,  must  be  taken  most 
strongly  against  the  defendant. 
75*]  *But  the  vital  question  in  this  partic- 
ular action,  is  raised  by  the  demurrer  to  the 
third  plea  to  the  first  count,  and  is  involved  in 
the  demurrer  to  the  second  count  of  the  dec- 
laration; viz.:  that  the  plaintiff,  Eaton,  having 
assigned  to  the  plaintiff,  Ferriss,  before  the  loss 
happened,  all  interest  in  the  subject  of  the  pol- 
icy, and  in  the  policy  itself,  and  that  with  the 
consent  of  the  defendants,  the  former  should 
not  have  been  joined  as  a  party  plaintiff;  but 
the  action  should  have  been  brought  by  Ferriss 
alone. 

It  is  supposed  that  the  plea  fails  to  raise  this 
question,  inasmuch  as  it  is  a  plea  in  bar, where- 
as it  should  have  been  in  abatement  for  a  mis- 
joinder.  The  plea  is,  that  one  of  the  plaintiffs 
has  assigned  his  legal  interest  to  the  other.  It 
is,  in  effect,  the  same  as  a  plea  that  all  the 
plaintiffs  had  assigned  their  interest.  The 
plea,  if  valid,  destroys  the  right  of  the  plaint- 
iff, Eaton,  and  the  right  of  both  when  they 
come  jointly.  The  case  is  probably  about  the 
same  as  a  plea,  that  one  of  several  plaintiffs 
has  assigned  under  the  Statute  of  Bankruptcy, 
or  setting  up  his  attainder  where  the  cause  of 
action  is  forfeited.  It  is  very  questionable 
whether  such  matter  be  not  merely  in  bar, 
though  it  is  said  of  outlawry,  forfeiture  or  at- 
tainder, pleaded  against  a  sole  plaintiff,  that 
either  may  be  pleaded  in  bar,  or  abatement,  at 
the  defendant's  election.  1  Chit.  PI.,  386,  Am. 
ed.,  1828.  But  the  misjoinder  of  plaintiffs  is 
always  a  matter  which  operates  as  a  bar  in  as- 
*umpsil,  even  on  the  general  issue.  Therefore, 
if  pleaded,  it  would  amount  to  the  general  is- 
sue, which  is  a  plea  in  bar.  Vide,  Fncquire  v. 
Ky  nation,  2  Ld.  Raym.,  1249.  In  covenant.it 
is  equally  a  matter  in  bar,  and,  I  think,  prop- 
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erly  pleaded  as  such.  It  is  not  necessary  to  de- 
ny, that  it  might  also  be  pleaded  in  abatement; 
a  form  to  which  some  books  certainly  give 
countenance. 

Upon  the  main  question,  the  14th  section  of 
the  Act  incorporating  this  Company  seems  to 
be  decisive.  It  declares,  that  in  case  any  per- 
son or  persons  assured  shall  assign  the  sub- 
ject-matter, he  may  also  assign  the  policy ; 
and  notice  being  given  to  the  Company  before 
the  loss  happens,  the  assignee  shall  have  all 
the  benefit  of  the  policy,  *and  may  sue  [*76 
in  his  own  name.  That  is  this  case.  Eaton's 
interest,  both  equitable  and  legal,  departed  on 
executing  the  assignment,  as  much  so  as  that 
of  an  insolvent  debtor,  on  executing  bis  assign- 
ment, and  obtaining  his  discharge.  All  right 
vested  in  Ferriss.  This  is  fatal  to  the  action; 
and  there  must  be  judgment  for  the  defend- 
ants on  the  demurrer  to  the  second  count  of 
the  declaration,  and  to  the  third  plea  to  the 
first  count;  and  for  theplaintiffs.on  the  demur- 
rer to  the  fifth  plea  to  the  first  count. 

Judgment  accordingly. 

Explained-3  Denlo,  305. 

Cited  in-4  Hill,  191 :  2  N.  Y.,  66 :  28  N.  Y.,  233 ;  48 
N.  Y.,  231 ;  17  Barb.,  434;  21  Mich.,  272 ;  26  Am.  Hep., 
379  (28  Gratt.,  522). 


WATTS  v.  VAN  NESS. 

Attorney's  Clerk— Action  by,  for  Services  Per- 
formed on  Sunday —  Witness'  Fees — Justice  not 
Liable. 

An  attorney's  clerk,  engaged  at  a  weekly  salary 
to  do  such  things  as  are  usually  done  by  clerks  in 
attorneys'  offices,  is  prohibited  by  the  statute  to  pre- 
vent working  on  Sunday,  from  recovering  of  his 
principal  a  compensation  extra  his  weekly  allow- 
ance, tor  services  as  a  clerk  performed  on  that  day. 

A  person  sworn  as  a  witness  before  a  justice  of  the 
peace,  though  entitled,  as  against  the  party  calling 
him,  to  fees  for  attendance,  cannot  maintain  an  ac- 
tion therefor  against  the  justice. 

Citations— 1  K.  S.,  675,  sec.  70 ;  5  Johns.,  351. 

MOTION  to  set  aside  report  of  referees.  The 
report  was  for  the  plaintiff  $52.15.  The 
facts  are  sufficiently  stated  in  the  opinion  of  the 
court. 

Mr.  D.  V.  N.  Radcliff.  for  defendant. 
Mr.  C.  W.  Swift,  for  plaintiff. 

By  the  Court,  Bronson,  J.  The  defendant, 
who  is  an  attorney  at  law,  employed  the  plaint- 
iff for  about  one  year,  to  work  in  his  office, 
copying  papers  and  doing  other  things,  such 
as  are  usually  done  by  a  clerk  in  an  attorney's 
office,  at  a  weekly  salary;  and  in  this  action, 
the  plaintiff,  among  other  things,  claimed  to 
recover  for  his  labor  in  the  office  on  Sundays 
during  the  year,  over  and  above  the  weekly 
salary.  The  referees  have  allowed  $19  for 
those  Sunday  services;  and  they  have  also  al- 
lowed the  plaintiff  $3,  for  work  done  in  the 
office  on  Sunday,  after  the  general  employ- 
ment was  at  an  end.  These  services  were  ren- 
dered in  the  ordinary  calling  *of  the  par  [*77 
ties,  and  were,  I  think, within  the  prohibition 
of  the  statute  against  "  working"  on  Sunday. 
1  R.  8.,  675,  sec.  70.  There  is  no  ground  for 
saying,  that  the  case  is  within  the  exception. 
These  were  not  "works  of  necessity  or  char- 
ity," and  there  is  no  pretense  that  the  parties 
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keep  the  last  day  of  the  week.  I  think  the  ref- 
erees erred  in  allowing  the  $22. 

The  defendant  is  a  justice  of  the  peace,  and 
the  plaintitf,  during  his  employment  in  the  of- 
fice, was  often  sworn  as  a  witness,  in  suits 
pending  before  the  defendant.  The  referees 
have  allowed  the  plaintiff  $5,  for  witness'  fees 
on  those  occasions.  This  is  wrong.  The 
plaintiff  was  entitled  to  a  shilling  for  each  at- 
tendance, but  he  had  no  right  of  action  against 
the  justice  for  it.  His  remedy  was  against  the 
parties  on  whose  behalf  he  was  called.  An- 
drews v.  Bates,  5  Johns.,  351.  The  defendant 
said  the  plaintiff  would  be  entitled  to  his  fees 
for  swearing  as  a  witness.  That  was  no  more 
than  the  truth.  The  plaintiff  is  entitled  to  his 
fees,  but  not  from  the  defendant. 

The  report  must  be  set  aside,  unless  the 
plaintiff  consents,  within  twenty  days,  to  de- 
duct $27  from  he  amount. 
Ordered  accoi-dingly. 

Contract  entered  into  or  to  be  performed  on  Sun- 
day—Validity of.  Distinguished— 44  Barb.  624. 

Explained— 2  Sandf .,  324. 

Cited  in— 24  N.  Y.,  356 ;  29  N.  Y..  120 ;  5  Barb.,  86  ; 
€  Barb.,  319 :  19  Barb..  582 :  31  Barb.,  42 ;  21  How.  Pr., 
166  ;  1  Sheld.,  502. 

Illegal  contract— Recovery  upon.  Cited  in— 24  N.Y., 
356  ;  58  N.  Y.,  136  (17  Am.  Rep.,  226) ;  21  How,  Pr., 
166 ;  1  Sheld.,  502 ;  31  N.  J.  L.,  226. 


STICKLE  v.  RICHMOND. 

Action  for  Assault  and  Battery  and  False  Im- 
prisonment— Pleading. 

Where,  in  trespass,  assault  and  battery  and  false 
imprisonment,  the  defendant  pleaded  the  general 
issue  to  all  except  the  false  imprisonment,  and  as  to 
that,  a  special  plea,  setting  out  a  warrant  for  fel- 
ony issued  by  a  justice  of  the  peace,  and  that  by 
virtue  thereof  he  arrested  the  defendant,  etc.;  held, 
that  a  replication  protesting  the  warrant,  and  its  de- 
livery to  the  defendant  to  be  executed,  and  then  re- 
plying de  injuria  sua  propria  absque  residuo  causce, 
was  good. 

Such  a  replication  is  not  open  to  the  objection 
that  it  attempts  to  put  in  issue  several  distinct  mat- 
ters, or  that  the  traverse  is  taken  to  a  mere  conclu- 
sion of  law. 

The  general  replication,  de  injuria.  etc.,  to  such  a 
plea,  would  be  bad ;  and,  in  this  respect,  the  rule  is 
the  same,  whether  the  justification  be  under  proc- 
ess from  a  court  of  record,  or  not  of  record. 

A  replication  like  the  one  in  question  admits,  it 
seems,  the  warrant  in  the  defendant's  hands,  and 
devolves  on  the  plaintiff  the  onus  of  showing  that, 
78*]  "though  the  defendant  had  the  warrant,  he  did 
not  make  the  arrest  by  virtue  of  it. 

Had  the  plaintiff  intended  to  rely  on  a  different 
arrest  from  the  one  justified,  or  on  the  act  having 
been  done  under  some  pretended  authority,  other 
than  the  warrant,  he  should  have  new  assigned,  or 
replied  setting  up  the  special  matter. 

Citations— 8  Co.,  133 ;  3  B.  &  Aid.,  2 ;  4; Wend.,  577  ; 
1  Burr.,  320 : 1  Chit.  PI.,  640,  641,  645,  649,  7th  Am.  ed.: 
3  Id.,  1204 ;  Willes,  99.  202 ;  1  Saund.,  23,  n.  5 ;  4  Bing., 
729 ;  2  Younge  &  J.,  304. 

"HEMURRER  to  replication.  The  declara- 
jJ  tion  was  for  trespass,  assault  and  battery, 
and  false  imprisonment;  alleging  that  the  de- 
fendant, on, etc., at  Redhook,  in  the  County  of 
Dutchess,  with  force,  etc.,  assaulted  and  beat 
the  plaintiff,  and  compelled  him  to  go  in  and 
along  divers  roads,  etc. ,  from  Redhook  afore- 
said to  the  County  of  Onondaga,  and  then  and 
there  imprisoned  the  plaintiff,  and  detained 
him  in  prison,  without  any  reasonable  or  prob- 
able cause,  for  a  long  space  of  time,  to  wit: 
ten  weeks,  contrary  to  the  laws  and  customs, 
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etc.  Plea  second,  as  to  the  beating  and  wound- 
ing, etc. ,  and  as  to  all  the  supposed  trespasses, 
in  the  declaration  mentioned,  except  as  to  ar- 
resting the  plaintiff  at  Redhook,  and  carrying 
him  to  the  County  of  Onondaga,  and  keeping 
him  there  until  discharged,  etc.,  not  guilty; 
and  as  to  the  residue  of  the  trespasses,  etc.,  actio 
non,  because  the  defendant  says,  that  before 
the  said  time,  when,  etc.,  to  wit:  Apr.  29, 1838, 
at  Camillus,  in  the  County  of  Onondaga,  the 
defendant  made  complaint,  on  oath,  before 
Charles  Laud,  a  justice, etc.,  against  the  plaint- 
iff, for  feloniously  setting  fire  to  the  defend- 
ant's barn  in  the  night  time  ;  that  the  justice 
thereupon  issued  a  warrant  for  the  arrest  of 
the  defendant  to  answer  the  complaint,  and 
delivered  the  warrant  to  Daniel  Gleason,  a 
constable  of  Camillus,  to  be  executed;  that 
afterwards,  May  2, 1838,  the  warrant  was  duly 
indorsed  by  Charles  Kent,  a  justice  of  Dutch- 
ess  Co.,  where  the  defendant  then  was;  that 
Gleason,  the  constable,  by  virtue  of  the  war- 
rant and  indorsement,  May  2,  1838,  arrested 
the  plaintiff  at  Redhook,  and  compelled  him 
to  go  in  and  along  divers  roads,  etc.,  by  the 
usual  route,  to  the  Town  of  Camillus.  and  de- 
tained the  plaintiff  in  his  custody  for  the  pur- 
poses aforesaid  until  May  8,  1838,  doing  no  un- 
necessary damage,  etc.,  when  the  defendant 
was  examined  by  the  justice  who  issued  the 
warrant,  and  duly  ^discharged;  which  [*79 
are  the  same  supposed  trespasses,  etc.  Verifi- 
cation. The  third  plea  substantially  like  the 
second. 

Replication  to  the  second  and  third  pleas, 
that  the  plaintiff  ought  not  to  be  barred,  etc., 
because,  protesting  that  the  said  warrant  was 
not  issued,  etc.,  nor  delivered  to  the  said  con- 
stable to  be  executed;  and  that  the  same  was 
not  countersigned  by  the  justice  in  Dutchess 
County,  etc.;  for  replication,  nevertheless,  in 
this  behalf,  the  plaintiff  says,  that  the  defend- 
ant, at  the  same  time  when,  etc. ,  of  his  own 
wrong,  and  without  the  residue  of  the  cause  in 
the  second  and  third  pleas  alleged,  made  the 
assault  in  the  declaration  mentioned,  and  then 
and  there  beat  the  plaintiff,  etc.,  and  impris- 
oned him,  etc.,  as  the  plaintiff  has  in  his  dec- 
laration complained,  etc.,  concluding  to  the 
country.  Special  demurrer  and  joinder. 

Mr.  A.  Taber,  for  defendant. 

Messrs.  O.  Allen  and  S.  Stevens,  for 
plaintiff. 

By  ihe  Court,  Bronson,  J.  A  distinction 
was  taken  in  Crogate's  case,  8  Co.  ,132,  between 
a  justification  under  legal  process  from  a  court 
of  record,  and  from  a  court  not  of  record.  Al- 
though both  justifications  were  equally  good, 
yet,  in  the  former  case,  the  general  replication 
de  injuria  was  deemed  bad,  but  in  the  latter  it 
was  said  to  be  good.  This  distinction  seems 
still  to  be  regarded  as  a  solid  one  in  Westmin- 
ster Hall,  as  appears  by  the  recent  decision  of 
the  K.  B.  in  tielby  v.  Bardons,  3  B.  &  Adol.,2. 
It  was  there  held,  by  Parke  and  Patteson,  JJ., 
against  the  opinion  of  Ld.  Tenterden,  that  to 
an  avowry  in  replevin,  under  a  warrant  of  two 
justices  of  the  peace  for  a  poor  rate,  the  plaint- 
iff might  plead  in  bar  de  injuria  generally.  It 
is  unnecessary  to  inquire  whether  this  be  good 
law  in  England.  It  is  enough  that  it  is  not  law 
in  this  State.  In  Coburn  v.  Hopkins,  4  Wend., 
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577,  the  defendant  justified  under  a  warrant 
issued  by  a  justice  of  the  peace,  and  the  gen- 
eral doctrine  was  applied,  that  as  the  defend- 
ant set  up  a  right,  and  not  mere  matter  of  ex- 
8O*1  cuse,  the  general  replication  *de  injuria 
could  not  be  supported.  If  the  plaintiff  had 
replied  de  injuna  generally,  the  replication 
would,  undoubtedly,  have  been  bad.  But  the 
plaintiff  has  not  attempted  to  put  the  whole 
matter  of  the  plea  in  issue,  He  has  protested, 
that  is,  admitted,  the  warrant,  the  delivery  of 
it  to  the  constable  to  be  executed,  and  the  in- 
dorsement of  the  process  by  the  justice  in 
Dutchess;  and  then  replied,  de  injuria  sua pro- 
pria  absque  residue  causa.  The  distinction  upon 
which  the  pleader  has  acted,  in  drawing  this 
replication,  was  hinted  at  in  Croffate's  case  ; 
and  it  was  plainly  laid  down  by  Denison, «/., 
in  Robinson  v.  Raley,  1  Burr.,  320.  He  says, 
the  replication  de  injuria,  etc.,  will  do  in  all 
cases  where  matter  of  title,  and  other  things 
of  that  kind,  are  not  included  iu  the  absque 
tali  causa  ;  and  if  you  admit  them,  you  may 
then  plead,  de  injuria  sua  propria  absque  re- 
siduo  causce — traversing  that  residue.  This 
form  of  replying  is  approved  by  Mr.  Chitty. 
He  says,  the  plaintiff  must  either  deny  the  ti- 
tle, easement,  warrant,  etc.,  in  particular;  or 
admitting  those  matters,  must  reply  that  the 
defendant  of  his  own  wrong,  and  without  the 
residue  of  the  cause  alleged,  committed  the 
injury.  1  Chit.  PI.,  640.  641,  649,  7th  Am.  ed. 
In  the  third  volume,  p.  1204,  he  has  given  a 
precedent  for  this  replication.  If  the  traverse 
does  not  include  too  much,  I  see  no  reason 
why  it  may  not  be  in  this  form,  as  well  as  by 
a  more  direct  denial  of  the  matter  intended  to 
be  put  in  issue. 

The  replication  is  not  subject  to  the  objec- 
tion that  it  puts  several  matters  in  issue.  As 
to  the  force  of  such  an  objection,  when  true 
in  point  of  fact,  see  the  last  resolution  in  Cro- 
gate's  case,  8  Co..  132  ;  per  Willes,  ChJ.,\n 
Cockerill  v.  Armstrong,  and  in  Bell  v.  Wardell, 
Willes.  99,  202;  Selby  v.  Bardons,  3  B.  & 
Adol.,  2,  per  Patterson,  J.  In  this  case,  I  do 
not  see  that  the  plaintiff  has  put  in  issue  more 
than  a  single  fact.  He  says,  in  answer  to  the 
justification,  true  it  is,  the  warrant  issued,  was 
delivered  to  the  officer,  and  duly  indorsed  ; 
but  still,  the  defendant  did  the  wrong  com- 
plained of,  without  the  residue  of  the  cause 
alleged  in  the  plea.  This  traverse  covers 
nothing  but  the  allegation  that  the  arrest  and 
81*]  imprisonment  *were  by  virtue  of  the 
warrant.  The  plaintiff  admits  that  there  was 
legal  authority  to  arrest,  but  denies  that  the 
arrest  was  made  by  virtue  of  that  authority. 
Such  an  issue  is  not  subject  to  the  objection, 
that  it  involves  a  multitude  of  matters. 

The  traverse  is  not  open  to  the  objection 
that  it  is  taken  to  a  mere  conclusion  of  law. 
The  allegation,  virtute  cvjus,  in  pleading,  is 
sometimes  an  inference  of  law  upon  the  facts 
previously  stated  ;  and  then  there  could  be  no 
traverse  ;  for  that  would  be  to  withdraw  the 
law  from  the  court,  and  refer  it  to  the  jury. 
But,  virtute  cujus,  sometimes  includes  both  law 
and  fact,  and  then  it  may  be  traversed.  1 
Saund.,  23,  n.  5 ;  1  Chit.  PI..  645;  Lucas  v. 
NockeUs,  4  Bing.,729;  8.  C.,  2  Young  &  J., 
804.  In  the  case  at  bar,  the  plea  does  not  first 
set  up  certain  facts  in  justification,  and  then 
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conclude  by  virtue  whereof  the  arrest  was 
legal.  That  would  bean  inference  of  mere  law. 
But  after  stating  the  warrant,  indorsement, 
etc.,  the  pleader  adds,  that  the  arrest  was  made 
by  virtue  of  the  process.  That  is  the  point  to 
which  the  traverse  goes.  The  plaintiff  nays, 
true,  you  had  the  warrant,  but  you  did  not  use 
it — the  arrest  was  not  made  by  virtue  of  it.  If 
there  be  some  matter  of  law  included  in  the 
traverse,  there  is  also  some  matter  of  fact ; 
and  I  think  the  replication  is  not  chargeable 
with  the  fault  of  referring  to  the  jury,  that 
which  properly  belongs  to  the  court. 

But  although  the  replication  may  be  upheld 
on  demurrer,  I  cannot  but  think  there  is  a 
fault  in  it  which  the  plaintiff  will  discover  on 
the  trial.  He  has  not  new  assigned,  as  the 
plaintiff  did  in  Lucas  v.  NockeUs,  4  Bing. ,  729. 
Nor  does  he  set  up  any  abuse  of  the  authority, 
nor  allege  that  the  trespass  of  which  he  com- 
plains, is  a  different  one  from  that  which  the 
defendant  has  justified.  When  he  comes  to  the 
trial,  if  the  demurrer  is  withdrawn,  the  plaint- 
iff will  find  that  it  stands  admitted  on  the 
record,  that  the  officer  who  made  the  arrest 
had  in  his  hands  sufficient  legal  process  to  jus- 
tify the  act ;  and  the  onus  will  then  lie  on  the 
plaintiff  to  show  that  the  arrest  was  not  made 
by  virtue  of  *the  warrant ;  for  who  ever  [*82 
heard  of  calling  on  the  officer  to  prove  that  he 
acted  under  the  process  which  he  had  at  the 
time  in  his  pocket?  The  jury  would  be  bound 
to  find  that  the  arrest  was  made  by  virtue  of 
the  warrant,  if  the  fact  was  not  disproved. 
And  how  can  it  be  disproved,  but  by  showing 
some  other  affirmative  fact?  If  the  plaintiff 
intends  to  show  that  there  was  a  different  ar- 
rest from  that  which  has  been  justified  by  the 
plea,  that  the  act  was  done  under  color  of  some 
other  pretended  authority  than  the  warrant  in 
question,  or  the  like,  he  will  probably  discover 
that  there  should  have  been  a  new  assignment, 
or  a  replication  setting  up  the  particular  mat- 
ter upon  which  he  intends  to  rely. 

But  it  is  sufficient,  for  the  present,  to  pass 
upon  the  pleading,  and  we  think  the  replica- 
tion good. 

Judgment  for  plaintiff. 

Cited  ln-38  N.  J.  L.,  100. 


QUIN  v.  HANFORD. 

Order  Drawn  by  Debtor  in  Favor  of  his  Creditors 
on  Third  Party — Verbal  Promise  of  Third 
Party  to  Pay — Consideration — Statute  of 
Frauds — Pleading — Assignment  of  Debt. 

D.,  having  contracted  with  the  trustees  of  a  relig- 
ious society  to  do  the  carpenter's  work  of  a  church 


NOTE.— What  constitutes  bul  of  exchange  or  nego- 
tiable, note. 

See  Cook  v.  Satterlee,  6  Cow.,  108,  note ;  Sazton  v. 
Johnson,  10  Johns.,  418,  note. 

Verbal  promise  to  accept— When  within  Statute  of 
Frauds.  See  Townsley  v.  Sumrall,  2  Pet.,  170 ;  Car- 
ville  v.  Crane,  6  Hill,  483:  Pike  v.  Irwln.  1  Sandf.,  14: 
Manley  v.  Geajran.  105  Mass.,  445:  Spalding  v.  An- 
drews, 48  Pa.  St.,  411 ;  Putney  v.  Farnham,  27  Wla., 
187. 

The  cases  seem  to  establish  that  where  the  accept- 
or has  in  his  hands  funds  of  the  drawer,  or  where 
there  is  a  new  consideration  movinK  from  the  party 
to  whom  the  promise  is  made,  the  Statute  of  Frauds 
does  not  apply.  Probably  otherwise, where  the  hold- 
er knows  that  the  acceptance  is  for  accommodation 
and  is  without  new  consideration. 
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they  were  about  erecting,  and  afterwards  becoming 
indebted  to  the  plaintiff  for  doing  part  of  it,  gave 
him  an  order  on  the  defendant,  who  was  then  treas- 
urer of  the  Corporation,  and  likewise  one  of  the 
trustees,  and  a  member  of  the  building  committee ; 
which  order  the  defendant,  on  its  presentation  to 
him,  promised  should  be  paid  in  eight  or  ten  days. 
There  were  then  funds  enough  in  the  defendant's 
hands,  as  treasurer  of  the  Corporation,  to  meet  the 
order,  but  none  specifically  appropriated  to  D.,  the 
drawer :  and  the  treasurer  was  not  authorized  to 
pay  orders,  unless  countersigned  by  the  building 
committee.  Under  these  circumstances,  held,  that 
the  defendant's  promise  was  without  consideration; 
but  even  were  there  a  consideration,  it  was  a 
promise  to  pay  the  debt  of  a  third  person,  void  for 
want  of  writing  within  the  Statute  of  Frauds. 

Regarding  the  order,  moreover,  as  a  bill  of  ex- 
change, the  acceptance  was  void,  because  not  in 
writing. 

The  case  is  not  like  those  where  assumpsit  has 
been  held  to  lie  against  an  executor,  on  his  promise 
to  pay  the  testator's  debt,  or  a  legacy,  and  judgment 
was  rendered  de  bontepropriis—tor  the  assets  in  the 
hands  of  an  executor  are  at  his  disposal  exclusively; 
but  in  this  case,  the  defendant  held  the  funds  of  the 
society  as  bailee,  subject  to  their  control. 

Semble,  even  were  the  promise  valid,  the  plaintiff 
could  not  recover  under  a  court  for  money  had  and 
received. 

Had  the  defendant,  instead  of  the  society,  been 
•83*]  D.'s  debtor,  the  order  might  *have  operated 
an  assignment  of  the  debt ;  in  which  case,  on  an  ex- 
press promise  to  pay,  an  action  could,  it  seems,  be 
maintained.  And  it  would  be  sufficient,  under  such 
circumstances,  to  declare  for  money  had  and  re- 
ceived. 

The  principle  is  the  same,  where  the  person  on 
whom  the  order  is  drawn  has  funds  in  his  hands  be- 
longing to  the  drawer,  and  promises  to  pay. 

Citations— 1  R.  S.,  768,  sec.  6  ;  1  H.  Bl.  239 ;  2  Ld. 
Raym.,  928 ;  2  Salk,  442;  Com.,  138;  Holt,  120;  6  Mod. 
36 :  12  Mod.,  521 ;  10  Mass..  316  ;  5  B.  &  Aid.,  228 ;  12 
Johns.  276 ;  3  Johns.  71 ;  4  Camp.,  174 ;  Cro.,  Eliz.  91; 
Cowp.,  284, 289 ;  9  Wend.,  273. 

ON  error  from  the  N.  Y.  C.  P.  Hanford 
sued  Quin  in  assumpsit,  in  the  court  below. 
The  declaration  was  on  the  money  counts,  and 
an  account  stated.  On  the  trial  the  case  was 
this:  James  Dempsey  made  a  contract  with 
the  trustees  of  Christ  Church,  N.  Y.,  to  do  all 
the  carpenter's  work  on  the  church  which  the 
Society  was  erecting,  for  the  sum  of  $10,900, 
to  be  paid  by  installments  as  the  work  pro- 

fressed — the  last  installment,  which  was  $900, 
eing  payable  when  all  the  work  was  com- 
pleted. The  plaintiff  worked  for  Dempsey, 
and  Dempsey  gave  him  an  order  on  the  build- 
ing committee  or  the  treasurer  of  the  Society, 
for  $200.  The  defendant  was  the  treasurer  of 
the  Society,  and  one  of  the  building  committee, 
of  whom  there  were  three  in  all.  The  plaint- 
iff presented  the  order  to  the  defendant,  who 
said,  "there  was  in  hand  8,  9  or  $1,000  of 
money  due  to  Dempsey  for  building  the 
church,  and  that  the  plaintiff  should  have  his 
money  in  the  course  of  eight  or  ten  days."  On 
cross-examination,  the  witness  said:  "  the  8, 
9  or  $1,000  which  Quin  .spoke  of,  he  [Quin] 
said  was  the  balance  in  hand  coming  to  Demp- 
sey for  building  the  church."  The  defendant 
took  the  order  and  pinned  it  into  an  account 
book  of  Dempsey's  which  was  in  the  office, 
and  kept  it.  This  was  early  in  Jan.,  1837.  The 
work  was  not  then  completed.  Dempsey  was 
sick,  but  his  hands  were  at  work,  and  the  job 
was  completed  about  the  29th  of  that  month. 
About  a  fortnight  after  the  order  was  present- 
ed, the  plaintiff  went  for  his  money,  and  the 
defendant  objected  to  paying  it,  saying  liens 
had  come  in. 

At  the  time  the  order  was  presented,  Demp- 
sey had  been  paid  all  but  the  last  installment 
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of  $900,  which  was  not  payable  until  the  work 
should  be  completed,  and  he  had  encroached 
about  $200  on  that  installment.  Dempsey  was 
sick,  and  the  Society  had  to  pay  some  of  his 
men  to  get  the  *work  completed,  but  [*84 
how  much,  did  not  appear.  The  defendant 
had  no  funds  upon  which  Dempsey  could 
have  any  claim,  except  as  treasurer  of  the 
Corporation;  and  had  no  authority  to  pay  un- 
til the  orders  were  countersigned  by  the  build- 
ing committee,  of  which  he  was  one.  A  mo- 
tion for  a  nonsuit  was  overruled  ;  and  the 
judge  charged  the  jury,  among  other  things, 
that  if  the  defendant  made  an  express  promise 
to  pay,  as  one  of  the  witnesses  had  testified, 
the  plaintiff  was  entitled  to  recover.  Excep- 
tion. Verdict  for  plaintiff.  The  defendant 
now  brings  error  on  a  bill  of  exceptions. 
Mr.  C.  O'Conor,  for  plaintiff  in  error, 
Mr.  W.  S.  Sears,  for  defendant  in  error. 

By  the  Court,  Bronson,  J.  From  what 
was  said  when  the  order  was  presented,  I  in- 
fer that  the  defendant  spoke  of  the  balance 
which  was  or  would  be  due  to  Dempsey,  and 
not  of  any  sum  of  money  in  the  defendant's 
hands  as  treasurer  of  the  Society.  But  the  tes- 
timony which  was  afterwards  given,  that  the 
defendant  had  no  funds  except  as  treasurer 
of  the  Corporation,  contains  an  implication 
that  he  had  money  in  his  hands  belonging  to 
the  Society  at  the  time  the  order  was  present- 
ed. Assuming  that  fact  to  be  sufficiently  es- 
tablished, the  question  then  is,  whether  this 
action  for  money  had  and  received  to  the 
plaintiff's  use  can  be  maintained. 

If  this  was  a  promise  to  pay  the  debt  of  a 
third  person,  then,  whether  there  was  a  suffi- 
cient consideration  or  not,  the  promise  was 
void  within  the  Statute  of  Frauds,  for  not  be- 
ing in  writing.  And  if  the  order  can  be  re- 
garded as  a  bill  of  exchange,  the  acceptance 
was  void  because  not  in  writing.  1  R.  S. ,  768, 
sec.  6.  We  must,  therefore  look  for  some  oth- 
er ground  on  which  to  uphold  the  action. 

If  the  defendant,  instead  of  the  Society,  had 
been  a  debtor  to  Dempsey,  the  order  might  be 
regarded  as  an  assignment  of  the  debt  to  the 
plaintiff;  and  then  on  an  express  promise  to 
*pay  the  plaintiff,  the  action  could  be  [*85 
maintained  ,  and  it  would,  perhaps,  be  suffi- 
cient to  count  for  money  had  and  received  to 
the  plaintiff's  use.  Israel  v.  Douglas,  1  H.  Bl., 
239  ;  Ward  v.  Evans,  2  Ld.  Raym. ,  928.  This 
case  is  also  reported,  2  Salk.,  442  ;  Com.,  138; 
Holt,  120;  6  Mod.,  86,  and  12  Id.,  521 ;  Crock- 
er v.  Whitney,  10  Mass.,  316  ;  Wilson  v.  Coup- 
land,  5  B.  &  Aid.,  228.  The  principle  is  the 
same  where  the  person  on  whom  the  order  is 
drawn  has  funds  in  his  hands  belonging  to 
the  drawer.  Wesionv.  Barker,  12  Johns.,  276; 
McMenomy  v.  Ferrera,  3  Id. ,  71  ;  Langxton  v. 
Corney,  4  Camp.,  174.  But  there  is  a  difficul- 
ty with  the  plaintiff's  case.  The  defendant 
was  not  a  debtor  to  Dempsey.  nor  had  he  any 
funds  in  his  hands  which  belonged  to  Demp- 
sey. The  most  that  we  can  infer  from  the  ev- 
idence is,  that  the  defendant  had  funds  in  his 
hands  belonging  to  Dempsey's  debtor — the  So- 
ciety. Neither  Dempsey  nor  his  assignee  could 
acquire  any  right  to  that  money,  until  the  So- 
ciety, which  was  the  owner,  should  make  a 
transfer  or  give  some  direction  concerning  it. 
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The  money  might  be  appropriated  to  pay 
another  debtor,  or  to  any  other  use  which  the 
Society  might  deem  proper.  Although  Demp 
sey  could  assign  the  debt  which  was  due  to 
him  from  the  Society,  he  could  not  transfer 
the  funds  in  the  defendant's  hands,  for  theob- 
vious  reason  that  they  were  not  his  to  dispose 
of.  The  defesdant  neither  received  nor  held 
the  funds  to  the  use  of  Dempsey.  He  received 
and  held  them  to  the  use  of  the  Society,  of 
which  he  was  the  treasurer. 

The  cases  which  tend  most  strongly  in  fa- 
vor of  the  plaintiff,  are  those  in  which  it  has 
been  held,  that  assumpsit  will  lie  against  an 
executor,  on  an  express  promise  to  pay  a  debt 
of  the  lestator  or  a  legacy,  in  consideration  of 
assets,  and  where  the  judgment  is  de  bonispro- 
priis.  Treurinian  v.  Howell,  Cro.  Eliz.,  91  ; 
Atkins  v.  Hill,  Cowp.,  284;  Hawkes  v.  Saun- 
ders,  Id.,  289;  and  see,  Bank  of  Troy  v.  Top- 
ping, 9  Wend.,  273.  Although  I  am  unable  to 
see  how  the  possession  of  assets,  makes  a  suf- 
ficient consideration  to  uphold  such  a  promise, 
it  is  enough  that  the  question  is  settled  upon 
86*]  *authority  but  there  is  a  plain  distinction 
between  these  cases  and  the  one  at  bar.  If  an 
executor  have  sufficient  assets  for  the  payment 
of  debts  and  legacies,  the  fund  is  at  his  dis- 
posal, and  not  subject  to  any  other  control. 
But  here,  the  defendant  was  a  mere  depositary 
of  the  money.  He  held  it  as  the  bailee  of  the 
Society,  and  subject  to  its  order.  The  Church 
could  not  only  direct  him  to  pay  any  other 
creditor  in  preference  to  Dempsey, but  it  could, 
at  pleasure  recall  the  fund  and  place  it,  in  the 
hands  of  another  agent.  It  appears  affirma- 
tively, that  the  defendant  had  no  authority  to 
gay  out  the  funds  until  the  amounts  or  orders 
ad  been  countersigned  by  the  building  com- 
mittee. It  is  impossible  to  maintain  that  there 
was  any  consideration  for  his  promise.  It  was 
an  undertaking  to  pay  the  debt  of  a  third  per- 
son, without  either  consideration  or  writing  ; 
both  of  which  are  necessary  to  uphold  such 
contract.  The  defendant  said,  the  plaintiff 
should  have  his  money  in  eight  or  ten  days, 
but  there  was  no  contract  for  forbearance.  In 
Bank  of  Troy  v.  Topping.  9  Wend.,  273,  the 
administrators  had  given  their  promissory  note 
for  the  debt  of  the  intestate,  payable  in  sixty 
days;  and  yet  it  was  held,  that  that  fact  alone 
did  not  prove  a  contract  for  forbearance. 

If  the  promise  had  been  in  writing,  and  upon 
sufficient  consideration,  I  do  not  see  how  the  ac- 
tion, in  its  present  form,  could  be  maintained. 
In  the  cases  where  an  executor  has  been  held 
liable,  on  a  promise  to  pay  the  debt  of  the  tes- 
tator or  a  legacy,  the  plaintiff  has  counted 
specially  on  the  promise.  But  here,  the  plaint- 
iff seeks  to  recover  as  for  money  had  and  re- 
ceived to  his  use.  The  defendant  has  no  such 
money  in  his  hands. 

Judgment  reversed. 

Cited  In— 5  Hill,  418,  616;  Edm.,  286;  41  Am.  Rep., 
125  (56  Iowa,  600). 


87*]        *PARKER  v.  NEWLAND. 

Service  of  Criminal  Process — Advance  of  Con- 
stable's Fees — Loan — Practice — Misdemeanor. 

The  defendant  having  taken  out  criminal  process 
put  it  into  the  plaintiff's  hands,  who  was  a  const  a- 
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ble  at  Utica,  with  directions  to  proceed  to  Buffalo- 

and  serve  it,  which  the  plaintiff  did;  but  i>«  i 

Htart intr  he  asked  the  defendant  for  money,  saying 
he  had  not  enough  to  RO  with  ;  whereupon  the  <!<•- 
fendant  let  him  have  $30.  Held,  that  this  must  be 
regarded  as  money  lent,  notwithstanding  a  decliua- 
tion  of  the  defendant  afterward,  that  ft  bad 
him  $40  or  $50  for  constable's  fees ;  especially  as  the 
plaintiff  had  presented  his  claim  for  the  services  to 
the  Board  of  Supervisors,  and  obtained  the  proper 
allowance. 

A  constable  taking  fees  beyond  the  amount  al- 
lowed by  law,  is  indictable  as  fora  misdemeanor. 

A  party  injured  by  a  judgment,  may  claim  to- 
have  it  reversed,  though  rendered  in  his  own  favor. 

Citations- 2  R.  8.,  650,  sees.  5.   7 ;  750,  sec.  4 ;  IS 
Wend..  44. 

ON  error  from  the  Oneida  C.  P.  Newland 
sued  Parker  before  a  justice,  and  on  i— in- 
joined,  proved  a  judgment  in  his  favor  against 
Parker  for  $2.77.  The  defendant  below,  un- 
der a  proper  notice,  claimed  a  set-off  amount- 
ing to  $30,  for  money  he  let  the  plaintiff  below 
have,  under  the  following  circumstances:  The 
defendant  had  taken  out  a  warrant  in  In-half 
of  the  people  against  one  Wood,  which  he  put 
into  the  hands  of  the  plaintiff  below,  he  being 
a  constable  at  Utica,  with  a  request  that  the 
plaintiff  would  proceed  to  Buffalo  and  arrest 
Wood  on  the  warrant,  and  the  plaintiff  went. 
When  the  plaintiff  was  about  starting,  the  de- 
fendant let  him  have  $30  in  money.  The  lan- 
guage of  the  witness  who  provea  this,  was, 
that  "  defendant  advanced  to  plaintiff  $30  at 
the  time  plaintiff  had  the  warrant  in  his  hands." 
On  cross-examination, the  witness  said:  "Plaint- 
iff asked  defendant  if  he  had  any  money  ;  he 
said  he  had  ;  plaintiff  said  he  had  not  enough 
to  go  with,  and  wanted  $30,  and  defendant  let 
him  have  $30."  This  money  the  defendant 
claimed  to  recover  as  a  set-off.  It  was  proved 
that  he  had  said,  it  cost  him  $40  or  $50  for 
constable's  fees.  The  plaintiff  proved  that  the 
journey  to  Buffalo  would  occupy  7  or  8  days, 
and  another  constable  said,  he  charged  $3  per 
day  for  such  services.  The  defendant  proved 
that  *the  plaintiff  had  presented  his  [*88 
account  to  the  Board  of  Supervisors  of  Oneida 
Co.,  in  which  he  charged  for  this  service  about 
$40,  and  that  the  Board  had  allowed  his  ac- 
count for  these  and  other  services  at  $521, 
being  nearly  the  whole  amount  of  the  account 
as  charged.  The  jury  found  a  verdict  for  the 
defendant  for  $5,  on  which  the  justice  ren- 
dered judgment.  The  defendant  brought  a 
certiorari  to  the  C.  P. ,  on  the  ground  that  the 
whole  of  the  $30  should  have  been  allowed  to 
him  as  a  set  off ;  but  the  C.  P.  affirmed  the 
judgment  and  awarded  costs  to  the  plaintiff; 
and  the  defendant  now  brings  error. 

Mr.  J.  Benedict,  for  plaintiff  in  error. 

Mr.  W.  M.  Allen,  for  defendant  in  error. 

By  the  Court,  Bronson,  J.  The  fair  infer- 
ence to  be  drawn  from  the  evidence  is,  that  the 
defendant  made  an  advance  or  loan  of  money 
to  the  plaintiff,  to  enable  him  to  proceed  to 
Buffalo  and  execute  the  warrant.  As  this  was 
criminal  process,  the  fees  were  not  to  be  paid 
by  the  defendant,  but  by  the  county.  And  be 
sides,  nothing  was  said  about  fees.  The  plaint- 
iff, when  about  to  start,  asked  the  defendant  if 
he  had  any  money,  and  on  being  answered  in 
the  affirmative,  he  said  he  had  not  enough  to 
go  with,  and  wanted  $80,  which  sum  the  de- 
fendant thereupon  let  the  plaintiff  have.  The 
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plaintiff  has  presented  his  account  to  the  Board 
of  Supervisors  for  the  service  which  he  ren- 
dered, and  has  had  the  proper  allowance 
against  the  county.  I  see  no  ground  on 
which  he  can  rightfully  retain  the  defendant's 
money.  He  certainly  cannot  wish  to  put  his 
case  on  the  ground  of  taking  $30  from  the 
defendant,  beyond  the  fees  allowed  by  law.  2 
R.  8. ,  750,  sec.  4.  Such  an  act  is  expressly 
forbidden,  and  the  person  offending  is  subject 
to  indictment  for  misdemeanor.  Ibid. ,  650, sees. 
5.  7  ;  and  see  Hatch  v.  Mann,  15  Wend.,  44. 
The  jury  mistook  the  law.  when  they  gave  the 
plaintiff,  as  they  did  in  effect  by  the  verdict, 
$22.23  of  the  defendant's  money.  Although 
89*]  *the  verdict  and  judgment  were  in  favor 
of  the  defendant,  he  has  sustained  a  legal  in- 
jury which  may  be  redressed  by  cerliorari  and 
writ  of  error. 

Judgment  reversed. 

Distinguished— 53  Barb.,  390. 


PINNEY  &  PRICE  9.  HALL. 

Sale  of  Chattel — Note  in  Payment — Chattel  to  be 
Satisfactory  or  New  One  Furnished — First  Re- 
turned— Second  Declined — Latent  Defect  in 
First,  no  Defense. 

Where  a  note  was  given  for  a  fanning-mill,  con- 
ditioned, that  if  the  maker  was  not  suited  with  it, 
he  should  return  the  same  in  a  given  time  to  the 
payees,  they,  in  that  event,  to  furnish  him  with  a 
new  mill ;  held,  that  the  maker  having  returned  the 
mill  within  the  time,  and  refused  to  accept  a  new 
one,  though  offered  him  by  the  payees,  he  was  en- 
titled to  no  abatement  from  the  amount  of  the  note 
by  reason  of  latent  defects  in  the  mill. 

ON  error  from  the  Oswego  C.  P.  Pinneyand 
Price  sued  Hall  before  a  justice,  and  de- 
clared upon  a  note  as  follows:  "New  improved 
Fanning-Mill.  Town  of  Scriba,  June  24th, 
1836.  On  the  first  day  of  January  next,  for 
value  received,  I  promise  to  pay  Pinney  & 
Price  or  order,  twenty-eight  dollars  with  use, 
at  Fitch's  store  in  Central  Square,  cash  price. 
This  note  was  given  for  a  fanning-mill.  If  the 
signer  is  not  suited  with  the  mill,  he  is  to  re- 
turn the  same  to  Pinney  &  Price's  factory  in 
Central  Square,  by  the  first  day  of  December 
next,  and  they  are  to  furnish  him  a  new  mill 
at  that  place,  provided  the  signer  takes  good 
care  of  the  mill  and  keeps  the  same  in  his  own 
barn.  If  this  is  one  half  paid  when  due, a  credit 
of  the  other  half  is  to  be  given  one  year  longer. 
David  Hall."  On  issue  joined,  the  justice  ren 
dered  a  judgment  for  the  plaintiffs  for  the 
amount  of  the  note  and  interest,  of  $29.30. 
The  defendant  appealed  to  the  C.  P.  On  the 
trial  in  that  court  it  appeared  that  the  fanning- 
mill  was  a  poor  one,  and  that  the  defendant 
returned  it  to  the  plaintiffs'  factory,  at  Central 
Square,  within  the  time  mentioned  in  the  note. 
The  plaintiffs  then  had  more  than  twenty  mills 
in  the  factory,  and  offered  the  defendant  his 
pick  among  them,  but  he  declined  taking  an- 
other. The  plaintiffs  refused  to  give  up  the 
9O*]  *note — insisting  that  the  bargain  was, 
that  the  defendant  should  take  another  mill  if 
dissatisfied  with  the  first. 

The  court  charged  the  jury,  among  other 
things,  that  there  might  be  a  question  from  the 
testimony  whether  the  plaintiffs  did  not  refuse 
HILL  1. 


to  take  back  the  mill;  that  if  they  had  refused 
to  take  it  back  or  furnish  a  new  one,  the  prop- 
erty of  the  mill  remained  in  the  defendant;  and 
that  the  defendant  was  entitled  to  an  abatement 
in  the  price,  if  there  were  any  misrepresenta- 
tions, or  latent  defects  not  made  known.  The 
plaintiffs  excepted.  The  plaintiffs  asked  the 
court  to  charge,  that  if  the  plaintiffs  offered 
the  defendant  a  new  mill  on  the  return  of  the 
old  one,  the  defendant  was  not  entitled  to  any 
abatement  in  the  price  of  the  mill.  The  court 
refused  so  to  charge,  and  the  plaintiffs  except- 
ed. Verdict  for  plaintiffs,  $6.  The  damages 
having  been  reduced  more  than  $10,  the  court 
awarded  costs  to  the  defendant,  which  were 
taxed  at  $54.30.  Judgment  was  rendered  that 
the  defendant  have  execution  for  the  balance, 
after  deducting  the  verdict  of  $6.  The  plaint- 
iffs now  bring  error. 

Messrs.  Grant  and  Allen,  for  plaintiffs  in 
error. 

Messrs.  Hulbert  and  Casey,  for  defend- 
ant in  error. 

By  the  Court,  Bronson,  /.  It  is  quite  clear, 
upon  the  evidence,  that  the  plaintiffs  were 
ready  and  willing  to  take  back  the  first  mill, 
and  furnish  the  defendant  with  another  in  pur- 
suance of  the  contract.  They  had  more  than 
twenty  mills  in  the  factory  at  the  time,  and 
there  was  no  proof  that  they  were  not  good 
ones.  The  defendant  declined  taking  another 
at  that  time,  and  said  he  would  call  at  a  future 
day.  There  was  no  evidence  which  made  it 
proper  to  submit  to  the  jury  the  question, 
whether  the  plaintiffs  had  not  refused  to  take 
back  the  first,  or  to  furnish  the  defendant  with 
another  mill. 

The  parties  provided  by  the  contract  what 
should  be  done,  in  case  the  defendant  should 
be  dissatisfied  with  the  *mill.  He  was  [*9 1 
to  return  it  and  take  another.  That  was  his 
remedy.  He  had  no  right  to  refuse  taking  an- 
other mill,  and  then  insist  on  an  abatement  in 
the  price  agreed  to  be^paid  for  the  first. 

Judgment  reversed. 


LABRON  &  IVES  «.  WORAM. 

Indorsement  of  Note  to  Defendant  by  Plaintiffs, 
to  Secure  Loan  to  Third  Party — Indorsement 
and  Negotiation  by  Defendant — His  Liability 
to  Plaintiffs  as  First  Indorser — Exception 
Must  Be  Specific. 

Where  the  plaintiff  indorsed  a  note  payable  to  the 
order  of  the  defendant,  which,  as  they  knew,  was 
created  and  intended  to  secure  the  latter  for  a  loan 
to  be  made  by  him  to  the  maker :  and  the  defend- 
ant, after  making  the  loan,  negotiated  the  note, 
putting  his  own  name  on  the  back  ;  held,  that 
though  the  plaintiffs  had  paid  it,  they  could  not  sub- 
ject the  defendant  as  first  indorser. 

Had  the  note  not  been  negotiated,  the  defendant 
might  have  written  a  guaranty  over  the  plaintiffs' 
names,  and,  in  that  form,  recovered  from  them  the 
amount  of  the  note. 

If  the  plaintiffs  had  put  their  names  on  the  note 
as  ordinary  indorsers  merely,  without  knowledge 
of  the  negotiation  between  the  maker  and  the  de- 
fendant, they  would  have  been  entitled,  it  seems,  as 

NOTE.— Negnt tab le  'paper— Irregular  indorsement — 
Liability  of  person  placing  name  on  back  of  instru- 
ment prior  to  payee. 

See  Tillman  v.  Wheeler,  17  Johns.,  326,  note. 
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against  the  defendant,  to  all  the  rights  of  second 
Indonen. 

win-re  the  Judge  at  the  trial  submitted  a  question 
to  the  Jury  whicn  had  not  been  made  by  the,  evi- 
dence, and  the  party  prejudiced  by  It,  Instead  of  ex- 
cepting specifically  on  that  ground,  asked  instruc- 
tions on  another  matter,  which  were  not  Riven,  the 
judge  instructing  the  jury  differently,  whereupon 
the  party  excepted,  in  general  terms, "  to  the  judge's 
charge;"  held,  that  the  exception  could  not  be  con- 
strued as  reaching  beyond  the  matter  which  imme- 
diately preceded  it  and,  therefore,  the  party  was 
rv  inciiilfsa,  on  error,  as  to  the  other  point. 

His  remedy  was  either  by  a  more  specific  excep- 
tion, or  a  motion  in  the  court  below  for  a  new  trial. 

An  exception  for  the  admission  of  evidence,  not 
sufficient,  per  «e,  to  make  out  a  defense,  but  con- 
stituting part  of  a  chain  of  proofs  tending  to  that 
end,  cannot  be  sustained. 

Citations— 13  Johns,,  175 ;  14  Johns.,  349 ;  17  Wend., 
214 ;  12  Johns.,  159. 

ON  error  from  the  N. Y.  C.  P.  Labron  &  Ives 
sued  Woram  in  the  court  below,  and  on 
the  trial,  sought  to  recover  the  amount  of  a 
promissory  note  for  $635,  dated  June  21, 1836, 
made  by  A.  H.  Nichols,  payable  to  the  order 
of  thedefendant,  twelve  months  after  date,  and 
indorsed  by  the  defendant.  It  was  proved  by 
92*]  way  of  *defense,  that  Nichols  applied  to 
the  defendant  to  borrow  money,  which  the  de- 
fendant agreed  to  loan  on  the  note  of  Nichols, 
indorsed  by  the  plaintiffs.  Nichols  thereupon 
drew  the  note  in  question  and,  as  he  testified, 
inadvertently  made  it  payable  to  the  order  of 
the  defendant.  He  took  the  note  to  the  plaint- 
iffs and  requested  them  to  indorse  it,  which 
they  did.  The  note  at  this  time  had  not  been 
indorsed  by  the  defendant.  After  the  plaint- 
iffs had  indorsed,  Nichols  took  the  note  to  the 
defendant,  and  passed  it  to  him,  on  receiving 
a  loan  of  $600.  The  defendant  afterwards  ne- 
gotiated the  note,  and  on  that  occasion  put  his 
name  upon  the  back  of  the  note  as  an  indorser. 
The  above  testimony,  showing  the  origin  and 
consideration  of  the  note,  and  how  it  came  to 
be  made  payable  to  the  defendant,  was  object- 
ed to,  and  the  objection  overruled,  to  which 
the  plaintiffs  excepted.  When  the  note  came 
to  maturity,  it  was  protested  for  non  payment, 
and  was  afterwards  paid  and  taken  up  by  the 
plaintiffs.  The  defendant  gave  evidence  which, 
as  he  insisted,  tended  to  show  that  the  plaint- 
iffs indorsed  the  note  as  sureties  for  Nichols, 
to  enable  him  to  raise  money  from  the  defend- 
ant. The  judge  charged  the  jury,  among  other 
things,  that  if,  from  all  the  circumstances,  they 
were  satisfied  that  there  was  a  mistake  made 
in  drawing  the  note,  and  that  the  plaintiffs, 
when  they  indorsed,  did  not  intend  that  the 
defendant  should  be  responsible  to  them  for 
the  payment  of  the  note,  then  the  plaintiffs 
had  no  right  to  recover.  The  plaintiffs'  coun- 
sel thereupon  requested  the  judge  to  charge  in 
a  particular  way  in  relation  to  another  matter. 
He  declined  to  charge  in  that  way,  and  gave  a 
different  instruction  to  the  jury.  The  bill  of 
exceptions  states  that  "the  counsel  for  the 
plaintiffs  excepted  to  the  judge's  charge."  The 
jury  found  a  verdict  for  the  defendant,  and 
judgment  having  been  rendered  accordingly, 
the  plaintiffs  bring  error. 

Mr.  A.  Thompson,  for  plaintiffs  in  error. 

Mr.  I.  W.  Gerard,  for  defendant  in  error. 

93*]  *By  the  Court,  Bronson.  J.  If  the 
plaintiffs  knew  of  the  previous  negotiation, and 
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put  their  names  on  the  note  for  the  purpose  of 
becoming  sureties  to  the  defendant  for  the  loan 
to  Nichols,  they  cannot  maintain  this  action. 
In  that  case,  the  defendant,  if  be  had  not  ne- 
gotiated the  note,  might  have  written  a  guar- 
anty over  the  plaintiffs'  names,  and  in  that 
form  have  recovered  the  amount  of  the  note 
from  them.  Nelnon  v.  Duboit,  18  Johns.,  175; 
Campbell  v.  Butler,  14  Id.,  849;  and  see  Dean 
v.  Hall,  17  Wend.,  214.  Although  the  defend- 
ant negotiated  the  note,  the  plaintiffs  have  only 
been  compelled,  in  another  form,  to  answer  aa 
sureties  for  Nichols. 

But  if  the  plaintiffs,  at  the  time  they  in- 
dorsed, did  not  know  what  use  was  to  be  made 
of  the  note — if  they  did  no  more  than  put  their 
names  on  the  back  of  the  note  made  payable  to 
the  order  of  the  defendant,  then  they  must  be 
regarded  as  second  indorsers,  with  all  the  rights 
incident  to  that  relation.  Ilerrick  v.  Carman, 
12  Johns.,  159.  Had  the  note  remained  in  the 
defendant's  hands,  he  could  not  have  recov- 
ered on  it  against  the  plaintiffs;  and  having 
indorsed  and  negotiated  it,  he  would  be  an- 
swerable to  the  plaintiffs  as  first  indorser — the 
plaintiffs  having  been  compelled,  as  second 
indorsers,  to  pay  the  note  to  a  third  person. 

I  agree  with  the  plaintiffs'  counsel,  that  the 
evidence  was  insufficient  to  defeat  the  plaint- 
iffs' action.  There  was  no  proof  which  would 
authorize  the  jury  to  find,  that  the  plaintiffs, 
at  the  time  indorsed,  knew  what  use,  in  par- 
ticular, Nichols  intended  to  make  of  the  note. 
They  did  not  know  that  it  was  going  into  the 
defendant's  hands;  and,  for  aught  that  appears, 
they  may  have  indorsed  in  the  belief  that  the 
note  could  be  of  no  force  as  against  them,  until 
it  had  first  been  indorsed  by  the  payee  named 
in  it,  and  that  they  would,  consequently,  stand 
as  second  indorsers.  But  the  plaintiffs  have 
not  put  themselves  in  a  situation  to  review  that 
matter  on  a  writ  of  error.  When  the  judge 
submitted  this  part  of  the  case  to  the  jury  as  a 
question  for  their  consideration,  the  plaintiffs 
did  not  except.  On  the  *contrary,  they  [*94 
seemed  to  acquiesce;  for,  instead  of  excepting 
they  asked  the  judge  to  charge  in  a  particular 
way  in  relation  to  another  matter.  When  he 
declined  charging  as  they  desired  on  that  mat- 
ter, and  gave  a  different  instruction,  the  plaint- 
iffs excepted.  That  exception  cannot,  I  think, 
be  fairly  construed  as  extending  beyond  the 
matter  which  immediately  preceded  it.  It  does 
not  reach  the  objection,  that  the  judge  left  a 
question  to  the  jury  which  had  not  been  made 
by  the  evidence. 

The  exceptions  to  the  admission  of  evidence 
cannot  be  maintained.  The  evidence  offered 
and  received,  was  part  of  a  chain  of  facts  go- 
ing to  make  out  a  good  defense.  The  difficulty 
was,  not  that  theevidence  given  was  improper, 
as  far  as  it  went,  but  that  it  did  not  go  far 
enough  to  make  out  the  defendant's  case. 

I  fear  the  plaintiffs  have  suffered  in  their  le- 
gal rights,  but  I  see  no  relief  on  a  writ  of  er- 
ror. The  remedy  was,  either  by  a  more  point- 
ed exception,  or  a  motion  in  the  court  below 
for  a  new  trial. 

Judgment  affirmed. 

Cited  in-2  N.  Y..  315 :  19  N.  Y. ,  229 :  51  N.  Y..  325  ; 
5  Barb..  408 :  6  Barb.,  297 :  17  How.  Pr.,  387;  3  Sandf ., 


649;  18  Am.  Hep.,  174  (31  Mich.,  154). 
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THE  PEOPLE  «.  COGDELL. 


Lost    Property — Concealment   of,   by  Finder — 
W/ien  Larceny. 

Where  property  (e.  g.,  a  pocket-book  containing1 
bank-bills),  with  no  mark  about  it  indicating  the 
owner,  was  lost,  and  found  in  the  high  way.and  there 
was  no  evidence  to  show  that  the  finder,  at  the  time, 
knew  who  the  owner  was :  held,  that  he  could  not 
be  convicted  of  larceny,  though  he  fraudulently, 
and  with  intent  to  convert  the  property  to  his  own 
use,  concealed  the  same  immediately  afterwards. 

To  render  the  finder  of  lost  property  liable  as  for 
a  larceny,  he  must  know  who  the  owner  is,  at  the 
time  he  acquires  possession,  or  have  the  means  of 
identifying  him  instanter,  by  marks  then  about  the 
property  which  the  finder  understands.  It  is  not 
enough  that  he  has  general  means  of  discovering 
the  owner,  by  honest  diligence,  etc. 

Citations— 14'Johns.,  294,  17  Wend.,  460. 

riERTIORARI  to  the  Orange  Oyer  and  Ter- 
\J  miner.  The  prisoner,  Cogdell,  was  con- 
victed at  the  Orange  Oyer  and  Terminer,  Oct. , 
1840.  Ruggles,  G.  Judge,  presiding,  of  felon- 
iously stealing,  etc.,  the  pocket-book  of  John 
95*]  *Warren,  and  bank-bills  therein  belong- 
ing to  him,  amounting  to  $600. 

Warren  lost  his  pocket-book  on  the  highway; 
and  the  defendant  found,  and  immediately 
after  concealed  it,  with  the  bills,  fraudulently, 
and  with  inlent,  as  the  prosecution  insisted,  to 
convert  the  whole  to  his  own  use.  The  evi- 
dence was  entirely  sufficient  to  warrant  the 
jury  in  so  finding. 

The  court  left  the  facts  to  the  jury  as  suffi- 
cient to  warrant  a  conviction,  and  the  prison- 
er's counsel  excepted. 

Mr.  H.  G.  Wisner,  for  defendant. 

Mr.  C.  Borland,  District  Atty.,  for  the 
people. 

By  the  Court,  Cowen,  /.  There  was  abun- 
dant proof  of  the  concealment  and  fraudulent 
conversion  of  the  money,  after  it  had  been 
found.  This  was  undoubtedly  under  a  full 
consciousness  in  the  prisoner,  that  it  was  ac- 
cidently  lost.  It  was  immediately  demanded  of 
him  by  the  owner,  who  suspected  his  having 
found  it ;  but  the  prisoner  denied  the  finding, 
and  concealed  the  bills.  By  the  owner's  good 
fortune,  they  were  traced  to  the  hands  of  the 
prisoner,  and  finally  restored  ;  but  this  was 
after  a  course  of  evasion  and  concealment, 
plainly  indicating  his  fraudulent  intent  to  keep 
the  money  if  possible. 

It  did  not  appear  in  evidence,  that  the  pocket- 
book  or  money  had  any  mark  by  which  the 
prisoner  could  have  discovered  Warren  to  be 
the  owner, though  he  must  have  been  conscious 
that  the  owner,  whoever  he  might  be,  would 
make  an  effort  to  find  the  money.  He  did  make 
Such  effort,  offering  a  reward  to  the  prisoner 
personally.  In  short,  the  loss  and  finding  were 
purely  accidental.  Every  thing  after  that,  done 
by  the  prisoner,  was  characteristic  of  the  thief; 
and  if  he  can  escape  the  legal  consequences  of 
the  conviction  of  larceny,  it  must  be  solely  be- 
cause that  crime  is  not  predicable  of  a  taking 
and  conversion  under  the  circumstances  men- 
tioned. Singular  as  it  may  seem  to  one  reasoning 
upon  principle,  this  appears  to  be  the  settled  doc- 
96*]  *trine  of  the  law, and  was  considered  to  be 
so  by  this  courtin  People  v.  Anderson,\±  Johns. , 
294.  It  is  supposed,  I  perceive,  by  the  coun- 
sel for  the  State,  that  from  what  was  said  in 


People  v.  M'Garren,  17  Wend.,  460,  we  maybe 
considered  as  holding  it  a  duty  to  disregard 
the  adjudication  in  People  v.  Anderson,  which 
is  not  denied  to  be  a  point  blank  case  against 
the  prosecution.  But  neither  the  decision,  nor 
any  dictum  in  People  v.  M'Garren,  nor  the 
course  of  reasoning  in  that  case,  goes  at  all  to 
countenance  such  an  expectation.  All  we  as- 
serted there  was,  that  probably  the  rule  must 
be  confined  to  such  a  case  as  the  present,  where 
it  does  not  appear  that  the  prisoner  knew  or 
had  the  means  of  knowing  the  true  owner;  and 
cases  were  cited  to  that  effect.  One  was,  where 
the  pocket-book  found  was  legibly  marked 
with  the  owner's  name,  the  finder  being  able 
to  read.  Such  cases  themselves  imply  that 
if  the  owner  has  placed  no  mark  about  the 
property,  and  none  exists,  by  which  the  finder 
can  discover  him,  the  case  must  still  be  con- 
sidered, as  it  long  has  been,  one  of  mere  trover 
and  conversion — not  of  larceny.  The  general 
remark  in  People  v.  M'Garren,  that  a  finder, 
having  the  means  of  discovery,  is  an  excep- 
tion, must  be  taken  with  the  limitation  indicated 
by  the  authorities  referred  to.  Every  finder 
may  be  said  to  have  the  means  of  discovering 
the  owner  by  the  exercise  of  an  honest  dili- 
gence ;  and  if,  when  valuable  property  is  lost, 
such  means  be  made  a  test,  the  doctrine  of 
People  v.  Anderson  is  indeed  gone.  Scarcely 
any  finder  could  fail  in  his  search  ;  and  this 
being  generally  obvious  to  a  jury,  they  would 
hardly  ever  fail  to  convict  for  that  reason.  The 
rule  would  thus,  in  practice,  be  brought  down 
to  a  very  narrow  exception. 

It  may  be  very  difficult  to  perceive  any  rea- 
son in  sound  morals,  why  this  should  not  be 
so  ;  but  that  is  no  argument  for  disregarding 
a  settled  rule  of  law. 

New  trial  ordered. 

Cited  in-53  Ind.,  347 ;  30  Ohio  St.,  51 ;  31  Am.  Rep., 
145  (49  Iowa,  75). 


*LANE  &  GROS,  COMMITTEE,  ETC.,  [*97 

v. 
SCHERMERHORN. 

Lunatic — Committee  of — Parties  to  Actions. 

An  action  for  money  had  and  received  to  the  use 
of  a  lunatic,  cannot  be  maintained  in  the  name  of 
his  committee. 

Nor  can  ejectment  be  maintained  in  the  name  of 
the  committee,  on  the  title  of  the  lunatic. 

There  is  no  difference,  in  this  respect,  between  ac- 
tions relating  to  the  real  estate  of  the  lunatic,  and 
those  relating  to  his  personal  estate. 

It  seems,  that  the  rule  as  to  parties,  where  a  claim 
of  this  nature  is  prosecuted,  is  the  same  at  law  and 
in  equity. 

Citations— 24  Wend.,  85;  Hut.,  16;  Poph.,  140;  1 
Brownl.  &  G.,  197;  2  Wils.,  130 ;  2  Sch.  &  L.,  431;  Noy, 
27;  Shelf.  Lun.,  395,  ed.  1833 ;  19  Ves.,  312. 

TVEMURRER  to  plea.  Declaration,  setting 
}J  out  proceedings  in  the  Court  of  Chancery, 
by  which  the  plaintiffs,  William  Lane  and 
Lawrence  Gros,  were  appointed  the  committee 
of  the  person  and  estate  of  Maria  Yates,  a  lu- 
natic, Sep.  6, 1837,  and  then,  containing  counts 
for  money  before  that  time  had  and  received 
by  the  defendant,  to  the  use  of  the  lunatic  ; 
and  for  money  before  that  time  lent  and  ad- 
vanced by  the  lunatic,  to  the  defendant.  Plea 
third,  that  the  said  Maria  Yates  was  not  then, 
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nor  at  any  of  the  times  mentioned  in  the  dec- 
laration, a  lunatic,  etc.  Demurrer  and  joinder. 

Mr.  S.  Stevens,  for  plaintiffs. 

Mr.  C.  P.  Kirkland,  for  defendant. 

By  the  Court,  Bronson,  J.  It  is  unneces- 
sary to  inquire  whether  the  plea  is  bad,  for  the 
action  is  misconceived.  It  should  have  been 
brought  in  the  name  of  the  lunatic.  In  Petrie 
v.  Shoemaker,  24  Wend.,  85,  we  held,  that  the 
committee  could  not  maintain  ejectment  on  the 
title  of  the  lunatic.  The  authorities  on  this 
subject  are  uniform,  that  the  action  must  be 
brought  in  the  name  of  the  lunatic;  and  there 
is  no  distinction  between  actions  concerning  the 
realty,  and  those  relating  to  the  personal  es- 
98*]  tate.  The  committee  is  a  mere  *bailiff 
or  servant,  and  the  interest  and  right  of  action 
remain  in  the  lunatic.  In  the  case  which  fol- 
lows the  decision  in  Drury  v.  Fitch,  Button, 
16.  the  committee  brought  trespass,  for  an  in- 
jury to  the  land;  but  the  court  said,  "that  the 
committee  was  but  as  bailiff,  and  hath  no  in- 
terest, but  for  the  profit  and  benefit  of  the  lu- 
natic, and  is  as  his  servant  ;  and  it  is  contrary 
to  the  nature  of  his  authority  to  have  an  ac- 
tion in  his  own  name,  for  the  interest  and  es- 
tate, and  all  power  of  suits  is  remaining  in  the 
lunatic."  The  same  doctrine  was  laid  down 
in  Pulcher  v.  Griffin,  Poph.,  140;  Coke  v.  Ear- 
ston,  1  Bro.  &  Goldsb.,  197;  and  Knipe  v.  Palm- 
er, 2  Wils.,  130.  In  this  case  it  was  held,  that 
a  lease  made  by  the  committee  in  his  own  name, 
was  void,  and  that  the  lessee  was  not,  there- 
fore, bound  by  his  covenant.  See,  also,  Mat- 
ter of  Fitzgerald,  2  Sch.  &  L.,  431. 

It  is  true,  that  most  of  the  cases  on  this  sub- 
ject relate  to  the  real  estate  of  the  lunatic;  but 
that  is  so  because  the  question  was  settled  at  a 
time  when  there  was  comparatively  but  little 
personal  property,  and  not  because  there  is  any 
difference  in  principle  between  real  and  per- 
sonal actions,  so  far  as  concerns  the  right  to 
sue.  In  both  cases  the  action  must,  in  general, 
be  brought  by  him  who  has  the  legal  interest. 
But  the  question  is  settled  in  relation  to  per- 
sonal, as  well  as  real  actions.  In  Coxv.  Daw- 
son,  Noy,  27,  which  is  one  of  the  earliest  cases, 
the  committee  brought  trover,  and  the  court 
said  it  was  ill  brought,  for  he  ought  to  have 
brought  it  in  the  name  of  the  lunatic.  Mr. 
Shelford  says  the  action  must  be  brought  in 
the  name  of  the  non  compos,  whether  it  be  an 
action  of  trespass,  ejectment,  covenant,  or  of 
any  other  kind.  Shelf.  Lunatics,  395,  ed.  1833. 
And  the  rule  in  relation  to  parties,  seems  to 
be  the  same  in  equity,  as  it  is  at  law.  Stewart 
v.  Graham,  19  Ves.,  812.  That  was  an  appli- 
cation by  the  committee  for  a  ne  exeat  on  ac- 
count of  a  debt  alleged  to  be  due  the  lunatic; 
and  the  proceeding  was  in  the  name  of  the  lu- 
natic. 

Judgment  for  defendant. 

Cited  in- -10  Hun,  483;  8  Barb..  556;  14  Barb.,  489: 
24  Wis..  628. 
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Ejectment  for  Dower — Witness — Interest  of — 
Lessee  with  Covenant  for  Quiet  Enjoyment — 
Eviction — Damages. 

Where,  in  ejectment  for  dower,  the  defendant  of- 
fered B.  his  landlord,  as  a  witness,  and  it  appeared 
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that  B.  had  leased  to  the  defendant  for  years,  with 
a  covenant  for  quiet  enjoyment;  and  that  B.'s  title 
was  a  lease  in  fee  from  V",  containing- u  like  .-.,\.-- 
nunt,  and  reserving  rent  and  a  quarter  sale ;  held, 
that  B.  was  incompetent,  notwithstandinarV.'s  cove- 
nant to  him,  his  interest  preponderating1  in  favor  of 
his  tenant. 

Under  the  rule  in  Kinney  v.  Watts,  14  Wend.,  41. 
it  seems,  a  lessee,  with  covenant  for  quiet  enjoy- 
ment, not  having  paid  any  purchase  money,  can 
only  recover  nominal  damages  on  the  covenant,  in 
case  of  eviction,  with  the  costs,  etc.,  disbursed  in 
defending  the  title. 

Even  were  that  case  to  be  revised,  the  lessee,  it 
seems,  could  only  be  allowed  to  recover,  in  addition 
to  the  costs,  the  value  of  the  land  from  which  he 
has  been  evicted,  as  it  stood  at  the  date  of  the  cove- 
nant, subject  to  the  burdens  imposed  by  the  lease. 

The  possession  of  the  tenant  beinK  that  of  the 
landlord,  in  ejectment  apainst  the  former,  the  lat- 
ter is,  in  general,  incompetent  as  a  witness  for  him. 

Citations— 14  Wend.,  38,  41 ;  1  Cow.,  122;  3  Sing.  N. 
C..  429.| 

T7UECTMENT  for  dower,  tried  at  the  Al- 
-U  bany  Circuit,  June  19,  1841,  before  Cush- 
man,  C.  Judge.  The  facts  are  sufficiently  stated 
in  the  opinion  of  the  court. 

Messrs.  McKown  and  Van  Buren.  for 
defendant. 

Messrs.  G.  and  R.  W.  Peckham,  for 
plaintiff. 

By  the  Court.  Co  wen,  J.  In  Feb.  1793, 
Van  Rensselaer  demised  in  fee  to  the  witness' 
father,  Henry  Burhans,  reserving  a  rent  and 
quarter  sale.  The  father  devised  to  his  son 
David,  the  witness.  The  lease  from  Van  Rens- 
selaer contained  a  covenant  for  quiet  enjoy- 
ment ;  and  the  lessor  is  of  sufficient  ability  to 
make  good  the  indemnity  which  it  implied. 
The  witness  demised  to  the  defendant,  also 
with  covenant  for  quiet  enjoyment.  The  last 
mentioned  lease  was  for  a  term  of  years.  In 
ejectment  for  dower  in  the  land,  the  witness 
was  offered  for  the  defendant.and  was  rejected 
because  of  interest.  Van  Rensselaer  had  no- 
tice to  defend  the  suit. 

Prima  facie,  the  witness  was  interested  in  fa- 
vor of  the  *defendant ;  and  the  ques-  [*1OO 
tion  is,  whether  the  covenant  by  Van  Rensse- 
laer worked  a  balance  of  that  interest.  This 
depends  on  the  single  inquiry,  whether  the 
damages  recoverable  in  an  action  against  Van 
Rensselaer  would  necessarily  be  commensurate 
with  the  amount  of  the  witness'  responsibility 
in  an  action  on  his  covenant,  and  his  loss  in 
other  respects.  The  recovery  of  the  plaintiff 
in  this  suit,  would  take  from  the  defendant 
specifically  one  third  of  the  premises  demised 
to  him  by  the  witness;  thus,  pro  tanto,  displac- 
ing his  title  and  possession,  and  the  witness' 
right  of  entry  at  the  expiration  of  the  term.  It 
would  also  take  in  the  same  proportion  from 
the  witness'  claim  of  rent  from  the  defendant. 
These  considerations  seem  to  effect  the  witness, 
over  and  above  the  question  of  damages.  The 
recovery  by  the  defendant  against  the  witness, 
and  by  him  against  Van  Rensselaer,  would, 
according  to  the  opinion  expressed  by  Mr.  J. 
Sutherland,  in  Kinney  v.  Watts,  14  Wend.,  38, 
41,  be  exactly  equal.  The  rule  he  lays  down 
is  this  :  "As  the  lessee  has  paid  no  purchase 
money, he  can  recover  none  back  upon  eviction. 
He  is  entitled  at  most  only  to  nominal  damage." 
Following  oijt  that  rule  literally,  neither  the 
defendant  nor  the  witness  could  recover  more 
than  one  third  of  nominal  damages.  Improve- 
ments and  rise  in  value  are,  of  course,  not  to  be 
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considered,  according  to  the  opinion  cited. 
They  are  left  to  stand  on  the  principle  which 
prevails  on  a  like  covenant  as  between  vendor 
and  purchaser,  which  is  well  known.  To  the 
damages  would  be  added  the  costs,  which  the 
witness  would  pay  to  the  defendant,  and  re- 
cover in  full  against  Van  Rensselaer.  So  far 
there  would  be  a  balance.  But  the  witness 
loses  his  right  of  entry,  and  his  rent.  He 
comes  to  maintain  his  tenant  in  possession, 
which  is  the  witness'  own  possession;  Jackson 
v.  Stackhouse,  1  Cow.,  122;  per  Tindal,  Ch.  J. 
in  Doe, ex  dem.  Bath,\. Clarke,^  Bing.  N.  C.,429; 
and  although  a  recovery  might  not  conclude,  as 
between  him  and  the  plaintiff,  on  the  point  of 
title,  his  loss  of  entry  and  rent,  would  prob- 
ably be  of  considerable  additional  consequence. 
I  say,  probably.  I  admit  it  does  not  so  ex- 
1O1*]  pressly  appear  *in  the  case.  Non  con- 
*tat  they  would  be  of  any  value  ;  but  we  can- 
not presume  such  an  extraordinary  state  of 
things  as  would  make  that  so.  If  they  were 
of  no  consequence,  that  fact  should  have  been 
shown,  or  the  witness  should  have  released  his 
rights  in  this  respect. 

But  if  we  were  to  revise  the  rule  laid  down 
in  Kinney  v.  Watts,  I  am  satisfied,  on  reflection, 
we  never  could  do  more  than  allow,  as  against 
Van  Rensselaer,  the  value  of  the  one  third  in 
question,  as  it  stood  in  1793,  subject  to  rent 
and  quarter  sale.  The  balance,  then,  against 
the  witness,  would  be  the  damages  for  loss  of 
his  rent  and  right  of  entry,  in  respect  to  an  in- 
crease of  value  and  improvements,  made  in  the 
meantime.  These  two  are  so  strongly  prob 
able,  from  the  common  course,  that  we  cannot 
presume  against  their  existence, 

In  either  view,  therefore,  I  am  of  opinion 
that  the  interest  of  the  witness  was  not  equal, 
and  that  a  new  trial  should  be  denied. 

New  trial  denied, 

Cited  in-2  Hill,  116;  42  N.  Y.,  175. 


KERKER  &  WILLETTS  v.  CARTER. 

Default — Inquest — Rights  of  Defendant. 

Where,  in  replevin,  the  cause  was  reached  at  the 
circuit  in  its  regular  order  on  the  calendar,  and  the 
defendant  refused  to  appear;  whereupon  the  plaint- 
iff entered  bis  default,  and  the  cause  proceeded,  both 
parties  treating  it  as  an  inquest ;  held,  on  bill  of  ex- 
ceptions for  the  exclusion  of  evidence  proposed  by 
the  defendant,  that  he  could  not  be  allowed  to 
change  his  ground,  and  claim  rights  beyond  what 
are  incident  to  an  inquest. 

On  an  inquest  at  the  circuit,  the  defendant  may 
examine  the  plaintiff's  witnesses  to  controvert  the 
evidence  given  to  sustain  the  action;  but  he  cannot, 
under  color  of  exercising  this  right,  show  a  substan- 
tive defense  aliunde. 

The  rule  on  this  point  laid  down  in  Hartness  v. 
Boyd,  5  Wend.,  563,  approved,  and  the  previous  case 
of  Green  ads.  Willis,  1  Wend.,  78,  regarded  as  over- 
ruled. 

Citations— 1  Wend.  78 ;  5  Wend.  563. 

T>  EPLEVIN,  tried  before  Cushman,  C.  Judge, 
It  at  the  Albany  Circuit,  in  Sep.,  1839. 
The  cause  was  reached  in  its  regular  order  on 
the  calendar  ;  the  defendant  was  thereupon 
called,  and  refused  to  appear;  his  default  was 
1O2*]  *entered  by  the  clerk,  and  the  plaint- 
iffs proceeded  to  take  an  inquest  by  default. 
After  a  witness  had  given  evidence  for  the 
plaintiffs,  the  defendant's  counsel  put  a  ques- 
tion to  the  witness,  which  did  not  go  to  con- 
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trovert  the  evidence  which  had  been  given  by 
the  plaintiffs,  but  went  to  show  a  substantive 
defense  aliunde.  The  plaintiffs'  counsel  ob- 
jected that  such  a  question  could  not  be  put 
on  an  inquest;  the  defendant's  counsel  insisted 
that  it  could  be  put  on  an  inquest.  The  judge 
decided  for  the  plaintiffs,  and  overruled  the 
question.  The  defendant  excepted. 

Mr.  M.  T.  Reynolds,  for  defendant. 

Mr.  R.  W.  Peckham,  for  plaintiffs. 

By  the  Court,  Bronson.  J.  Although  the 
cause  was  called  in  its  regular  order  on  the  cal- 
endar, the  defendant  refused  to  appear,  and  his 
default  was  entered.  Both  parties  treated  it  as 
an  inquest  at  the  time,  and  the  defendant  can- 
not now  be  allowed  to  change  his  ground. 

The  case  of  Green  ads.  Willis,  1  Wend.,  78, 
was  virtually  overruled  by  Hartness  v.  Boyd, 
5  Wend.,  563,  which  we  think  lays  down  the 
true  rule,  and  was  properly  followed  by  the 
judge. 

New  trial  denied. 

Cited  in-14  How.  Pr..  51. 


MILK  v.  CHRISTIE  &  TODD. 

Name — Middle  Letter  no  Part  of— "Bushels" — 
Statute  Weight  or  Statute  Measure. 

A  middle  letter  in  one's  name  is  no  part  thereof, 
and  a  variance  in  this  respect  between  a  written 
contract  as  set  forth  in  the  pleadings,  and  that  pro- 
duced in  evidence,  is  immaterial. 

A  contract  to  deliver  1,000  "bushels  of  good  mer- 
chantable wheat,"etc.,  is  complied  with  by  the  vend- 
or's tendering  a  quanty  of  wheat,  merchantable  in 
fact,  and  equal  in  the  aggregate  to  1,000  bushels 
statute  weight,  though  it  will  not  fill  the  statute 
measure  of  eight  gallons  to  the  bushel. 

In  general,  the  term  "bushel"  in  a  contract,  calls 
for  a  quantity  equal  to  eight  gallons;  but  in  respect 
to  wheat,  rye  and  Indian  corn,  there  is  an  exception: 
and  in  sales  of  these,  the  term  "bushel"  is  satisfied 
by  a  quantity  equal  in  weight  alone  to  the  statute 
requisition,  unless  the  parties  have  otherwise 
agreed. 

Citations— 5  Johns.  84;  16  Wend.  611-615;  1  R.  S.  616, 
sec.  14 ;  618,  sec.  19 ;  621,  sec.  40 ;  3  R.  S.  545,  2d  ed., 
pi.  4. 

A  SSUMPSIT,*  for  not  accepting  a  [*1O3 
./JL  quantity  of  wheat,  tried  at  the  Tompkins 
Circuit,  Feb.,  12,  1840,  before Monell,  0.  Judge. 
The  declaration  contained  a  count  upon  the 
special  contract,  and  also  counts  for  goods 
sold  and  delivered. 

The  plaintiff  gave  in  evidence  a  contract  in 
writing,  dated  Sep.  27,  1838,  by  which  he  con- 
tracted to  sell  to  the  defendants  "one  thousand 
bushels  of  good  merchantable  wheat,  at  the 
price  of  two  dollars  per  bushel,  to  be  delivered 
at  said  Christie  &  Todd's  mill,  on  or  before  the 
15th  day  of  October  next,  and  cash  payable  on 
delivery  of  each  load  as  it  may  be  delivered." 
The  contract  then  declared  what  portion 
might  be  spring  and  what  winter  wheat,  and 
provided  for  settling  any  dispute  as  to  such 
proportion.  By  these  provisions,  one  sixth  of 
400  bushels  might  be  spring  wheat;  and  if  any 
of  the  other  600  bushels  should  be  spring 
wheat,  the  latter  was  to  go  into  the  contract  at 
fifteen  shillings  per  bushel.  The  defendants 
agreed  to  accept  and  pay,  on  the  above  terms. 
It  was  doubtful,  on  the  face  of  the  contract. 


NOTE. — Name — Middle  letter  no  part  of. 
See  Franklin  v.  Talmadge,  5  Johns.,  84,  note. 
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whether  the  signature  of  the  plaintiff  was  Wm. 
H.  Milk  or  Wm.  W.  Milk.  On  its  being  of- 
fered in  evidence,  the  defendants'  counsel  ob- 
jected for  variance,  because  the  contract  was 
described  in  the  declaration  as  signed  Wm.  H. 
Milk  ;  but  the  objection  was  overruled.  The 
plaintiff's  real  name  was  Wm.  W. 

The  plaintiff  then  gave  evidence  tending  to 
prove  a  tender  of  the  wheat,  according  to  the 
terms  of  the  contract,  the  wheat  being  in  fact 
merchantable,  and  equal  in  the  aggregate  to 
1,000  bushels  at  the  statute  weight.  But  many 
particular  bushels,  taking  it  at  eight  gallons 
per  bushel,  the  statute  measure,  would  not 
reach  the  statute  weight,  of  sixty  pounds  per 
bushel.  The  defendants  expressed  a  willing- 
ness to  receive  all  the  wheat  tendered,  which 
was  clean  and  weighed  sixty  pounds  to  the 
bushel  measure  ;  but  declined  to  receive  any 
which  weighed  less,  as  not  coming  up  to  the 
contract. 

The  judge,  at  first,  thought  the  contract  to 
1O4*J  mean  merchantable  *wheat,  weighing 
1 ,000  bushels  in  the  aggregate  ;  and  consider- 
able evidence  was,  therefore,  received  on  the 
question  of  merchantable  quality,  independ- 
ently of  the  measure  for  each  particular 
bushel. 

The  defendants  had  received  some  of  the 
wheat ;  and  had  not  declined  to  receive  any 
which  weighed  sixty  pounds  to  the  bushel. 

The  witnesses  for  the  plaintiff,  and  defend- 
ants, expressed  different  opinions  as  to  the 
meaning  of  the  words  merchantable  wheat ; 
those  for  the  plaintiff  saying,  that  weighing 
sixty  pounds  to  the  bushel  was  not  essential  ; 
those  for  the  defendants,  that  it  was;  several, 
on  both  sides,  being  either  millers  or  otherwise 
experienced  dealers  in  the  article. 

The  judge  charged  the  jury,  that  the  plaint- 
iff was  bound  to  prove,  that  he  bad  delivered, 
or  offered  to  deliver,  at  the  defendants'  mill, 
within  the  time  stipulated,  1,000  bushels  of 
wheat  of  the  kind  and  quality  mentioned  in 
the  contract,  and  not  of  an  inferior  quality. 
"That  a  bushel  of  good  merchantable  wheat, 
according  to  the  Revised  Statutes  relative  to 
the  standard  of  weights  and  measures  and  the 
revisers'  note,  shall  contain  at  the  mean  pres- 
sure of  the  atmosphere,  at  the  level  of  the  sea, 
eighty  pounds  of  distilled  water,  at  ils  maxi- 
mum density,  which,  by  law,  is  equal  to  eight 
gallons,  or  thirty  two  quarts  ;  and  that  the 
bushel  of  wheat  shall  consist  of  sixty  pounds. 
In  other  words,  that  good  and  merchantable 
wheat,  must  weigh  sixty  pounds  to  the  bushel. 
He  was  of  a  different  opinion  before  examining 
the  statute,  and  the  revisers'  note,  supposing 
that  if  the  purchaser  got  his  sixty  pounds  of 
wheat,  which  was  of  a  fair  quality  in  other  re- 
spects, it  was  of  no  consequence  as  to  the 
bulk  or  measurement.  But  he  now  felt  con- 
strained to  give  the  statute  a  different  con- 
struction, and  one  which,  if  correct,  would 
call  for  the  intervention  of  the  Legislature;  for 
not  one  crop  in  twenty  in  this  State  will  now 
weigh  sixty  pounds  per  bushel.  If  the  jury 
are  of  opinion  that  the  wheat  tendered  was 
good  merchantable  wheat,  within  the  con- 
struction given  by  the  court,  they  will  find  a 
verdict  for  the  plaintiff,  for  such  damages  as 
1O5*]  they  find  the  difference  *to  be  between 
the  price  to  be  given  and  the  cash  price  of  such 
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wheat  on  the  day  of  completing  the  contract." 
But  if  of  a  different  opinion,  they  would  find 
for  the  defendants. 

The  jury  found  for  the  plaintiff  with  $222.65 
damages. 

The  defendants'  counsel  moved  for  a  new 
trial  on  a  case. 

Mr.  S.  Love,  for  defendants. 

Mr.  C.  Humphrey,  for  plaintiff. 

By  the  Court,  Cowen.  J.  The  middle  letter 
was  no  part  of  the  name  ;  and  was,  therefore, 
properly  rejected  as  surplusage,  both  in  the 
pleadings  and  evidence.  The  name  then  stood 
in  both  William  Milk.  Franklin  v.  Talmadge, 
5  Johns.,  84.  Again  ;  the  case  may  be  put  in 
this  way  :  William  W.  sues  by  the  name  of 
William  H. ;  and  the  misnomer  is  not  pleaded 
in  abatement.  It  is,  then,  enough  to  see  that 
the  true  contract  produced  in  evidence  was  in 
fact  made  with  the  real  plaintiff,  by  whatever 
name.  Waterbury  v.  Mather,  16  Wend.,  611- 
615,  and  authorities  cited. 

Under  the  charge  of  the  judge,  the  jury 
must  be  understood  as  having  found  that  the 
wheat  tendered  was  merchantable,  within  the 
sense  of  that  word  as  understood  by  the  plaint- 
iff's witnesses,  at  least;  and  if  the  construction 
of  the  statute,  contended  for  by  the  plaintiff's 
counsel,  be  correct,  we  cannot  interfere  with 
the  verdict.  Whether  the  wheat  came  within 
that  construction,  was  a  question  fairly  open 
for  the  jury  upon  the  evidence,  and  was  fairly 
submitted  ;  and  we  must  take  it,  on  their  find- 
ing, that  the  wheat  was  merchantable,  unless 
the  statute  requires,  upon  such  a  contract  as 
the  one  before  us,  that  merchantable  wheat 
should  combine,  in  each  several  bushel,  both 
the  measure  and  weight  required  by  the  stat- 
ute. The  jury  either  repudiated  this  construc- 
tion, thus,  if  the  defendants  *be  right,  [*1O6 
finding  against  law  ;  or  they  adopted  it,  and 
thus  found  against  the  weight  of  the  evidence. 

The  defendants  acted  throughout  upon  a  very 
narrow  and  inconvenient,  not  to  say  an  unjust 
construction  of  the  contract,  obviously  with 
the  view  to  get  rid  of  what  turned  out  to  be  a 
hard  bargain.  Yet  they  are  entitled  to  be  dis- 
charged from  the  contract,  if  the  statute  be  so 
strict  as  the  learned  judge  supposed.  The  pro- 
visions to  which  he  referred  are  IRS.,  618, 
sec.  19,  and  Id.,  621,  sec.  40,  2d  ed.  Section 
19  declares,  that  "  The  bushel  shall  contain  at 
the  mean  pressure  of  the  atmosphere,  at  the 
level  of  the  sea.eighty  pounds  of  distilled  water, 
at  its  maximum  density."  Section  40,  that 
"Whenever  wheat,  rye  or  Indian  corn  shall  be 
sold  by  the  bushel,  and  no  special  agreement 
as  to  the  measurement  or  weight  thereof  shall 
be  made  by  the  parties,  the  bushel  shall  consist 
of  sixty  pounds  of  wheat,  and  of  fifty  six 
pounds  of  rye  or  Indian  corn."  The  last  sec- 
tion, standing  alone,  is  obviously  satisfied  by 
mere  weight.  Wheat.otherwise  merchantable, 
weighing  sixty  pounds,  makes  one  bushel, and 
a  greater  or  less  quantity  makes  bushels  or 
parts  of  bushels,  while  rye  and  corn  would  be 
weighed,  calling  fifty-six  pounds  of  either.one 
bushel.  Such  is  the  ordinary  course  among 
dealers.  But  it  is  supposed  that  the  last  sec- 
tion must  be  read  with  the  previous  19th;  thus 
combining  precise  measure,  as  well  as  weight; 
in  other  words,  that  to  make  a  bushel,  it  must 
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not  only  be  of  the  prescribed  weight  required 
by  the  40th  section,  but  must  also  precisely  fill 
the  measure  required  by  the  19th.  We  think 
otherwise.  The  19th  section,  the  14th,  and 
others  of  a  similar  character, in  the  Statute  Con- 
cerning Weights  and  Measures,  1  R.  S.,  616, 
2d  ed.,  relate  to  the  size  or  capacity  of  stand- 
ard measures,  deposited  in  the  office  of  state. 
These  are  to  be  copied, distributed  and  authen- 
ticated, for  the  use  of  such  as  deal  in  measure 
simply.  A  contract  expressing  measure  would, 
accordingly,  mean  the  statute  capacity,  not 
weight.  But  the  40th  section  comes  in  and 
makes  wheat,  rye  and  corn  exceptions.  As  to 
these,  though  the  sale  be  expressed  in  "bushels," 
1O7*]  a  term  for  dry  *measure,  it  shall  be 
construed  to  mean  "weight"  simply.  We  are 
referred,  by  the  defendants'  counsel  to  the  re- 
marks of  Prof.  Renwick,  as  adopted  by  the  re- 
visers. 3  R.  S.,  545,  2d  ed.,  pi.  4.  But  nothing 
there  said  is  calculated  to  raise  the  construction 
on  the  statute  for  which  the  defendants  con- 
tend. He  is  there  treating  of  dry  measure. 
His  remarks  regard  capacity,  not  weight.  No 
reference  is  made  to  the  provision  in  the  40th 
section,  by  which  the  word  "  bushel,"  in  the 
peculiar  case  of  wheat,  rye  and  corn,  is  made 
prima  facie  a  term  of  weight,  and  not  of  meas- 
ure. 

On  the  whole,  we  cannot  bring  ourselves  to 
doubt,  that  the  Legislature  intended,  by  the 
40th  section,  simply  to  enact  what  had  long 
been  the  universal  practice  of  dealers,  in  the 
peculiar  kind  of  grain  there  mentioned,  under 
contracts  of  sale  by  the  bushel.  It  was  thought 
very  inconvenient  to  make  the  word  "bushel," 
in  contracts  between  them,  conform  to  the  gen- 
eral meaning  affixed  to  it  as  a  mere  measure  of 
capacity.  The  section  was  passed  in  affirmance, 
not  in  reversal  of  commercial  language,  as 
every  merchant,  probably  every  agriculturist, 
in  the  State  has  long  understood  it.  Both  sec- 
tion 19  and  the  recommendation  of  Prof.  Ren- 
wick,  standing  in  the  form  of  an  unqualified 
statute,  would  have  departed  from  common 
parlance  in  respect  to  three  kinds  of  grain. 
Section  40  introduced  the  proper  qualification. 

We  are  of  opinion  that  the  motion  for  a  new 
trial  must  be  denied. 

New  trial  denied. 

Cited  in— 26  Hun,  12  ;  14  Barb.,  307 :  11  How.  Pr., 
460;  16  Mich.,  319  ;  21  Am.  Rep.,  180, 181  (52  Ind.,  348). 


KLOCK  v.  CRONKHITE. 

Assignment  of  Mortgage — Quitclaim  by  Mortga- 
gor to  Assignee  of  One  Half  Mortgaged  Prem- 
ises— Does  not  Extinguish  Mortgage — Statutory 
Foreclosure — Error  in  Notice — Sheriff's  Deed 
— Relation. 

Where  the  assignee  of  a  mortgage  takes  a  quit- 
claim deed  of  one  half  of  the  mortgaged  premises, 
this  does  not  extinguish  the  mortgage.  At  most,  it 
can  only  operate  an  extinguishment  of  a  part  of  the 
mortgage  debt,  leaving  the  assignee  at  liberty  to 
foreclose  for  the  residue. 

It  will  make  no  difference  in  such  case,  that  the 
assignee's  title  to  such  half  is  derived  from  one  who 
had  purchased  it  of  the  mortgagor,  and  gave  back 
an  agreement  to  pay  off  the  mortgage :  especially 

NOTE.— Sheriff's  deed— Relation. 
Compare  Jackson  v.  Bull,  1  Johns.  Cas.,  81,  note. 
HILL  1. 


if  the  assignee  had  no  ""notice  of  the  agree-  [*108 
ment.  And,  semble,  even  were  he  notified,  the  re- 
sult would  be  the  same. 

Qiuere,  whether  if  the  assignee's  deed,  instead  of 
being  for  half,  had  covered  the  whole  premises,  it 
could  have  operated  an  extinguishment  of  the  mort- 
gage. 

Where  one,  in  a  mortgage  foreclosure  under  the 
statute,  through  an  honest  mistake  of  his  legal 
rights,  claims  in  his  notice  more  than  is  due  him, 
this  will  not  affect  the  validity  of  the  sale.  And 
qucere.  whether  such  erroneous  claim  could,  under 
any  circumstances,  prevent  the  purchaser  from  ac- 
quiring a  good  title. 

E.  having  a  judgment,  obtained  in  1832,  which  was 
a  lien  on  premises  covered  by  a  prior  mortgage  dated 
in  1829,  caused  the  same  to  be  levied  on  and  sold.and 
bid  them  in  himself.  After  the  sale  became  abso- 
lute, he  obtained  the  sheriff's  deed,  and  the  mort- 
gage was  foreclosed  under  the  statute.  Held,  that 
B.  acquired  no  title  under  the  judgment  and.  of 
course,  could  convey  none  to  the  defendant,  his 
grantee. 

A  sheriff's  deed,  given  after  the  sale  becomes  abso- 
lute, takes  effect  by  relation  from  the  time  when  it 
might  have  been  demanded.  Semble. 

Citations— 2  R.  S.,  546,  sec.  4;  1  R.  L.,  373.  374,  sec.  5. 

EJECTMENT,  for  nine  acres  of  land,  in 
Minden,  Montgomery  Co.,  tried  at  the 
Montgomery  Circuit,  before  Willard,  C.  Judge. 
in  Nov.,  1839. 

John  Baum  and  Abram  Baum,  being  seised 
of  the  premises  in  question,  May  1, 1839, mort- 
gaged the  same  to  Peter  Davis,  to  secure  the 
payment  of  $600,  with  interest.  Jan.  18,  1834, 
J.  and  A.  Baum,  the  mortgagors,  conveyed  the 
south  half  of  the  premises  to  Sanford  W.  Lee 
and  Simeon  Klock,  who  thereupon  gave  the 
Baums  a  written  undertaking  "  to  have  the 
north  part  of  the  lot  cleared  from  the  mort- 
gage, and  pay  the  mortgage  and  interest  from 
the  first  day  of  May  next."  Apr.  7, 1834. Davis 
assigned  his  mortgage  to  the  plaintiff.  Nov.  7, 
1834,  Lee  and  Klock  conveyed  the  south  half 
of  the  premises  to  the  plaintiff,  by  quitclaim 
deed.  But  it  did  not  appear  that  the  plaintiff 
had  notice  of  the  agreement  of  his  grantors  to 
pay  off  the  mortgage.  The  plaintiff  foreclosed 
the  mortgage,  by  notice  pursuant  to  the  stat- 
ute, and  became  the  purchaser  of  the  whole  of 
the  mortgaged  premises,  at  the  sale,  on  the  sec- 
ond Monday  of  May,  1836. 

Oct.  15,  1832,  Isaac  Elwood  recovered  a 
judgment  for  $2,000  of  debt  and  $10  costs 
against  J.  &  A.  *Baum,  the  mortga-  [*1OJ> 
gors  under  which  the  premises  were  sold  to 
Elwood  Nov.  8,  1834,and  a  deed  was  executed 
to  him  by  the  sheriff,  May  23,  1836.  Elwood 
had  previously,  Feb.  20,  1836,  conveyed  the 
premises  to  the  defendant,  by  warranty  deed. 
When  the  plaintiff  commenced  advertising  to 
foreclose  the  mortgage,  the  amount  then  un- 
paid of  the  mortgage  money  was  $237.70,  and 
the  plaintiff  in  the  notice  claimed  that  sum  as 
being  due  on  the  mortgage. 

The  defendant  insisted  :  1.  That,  as  the 
plaintiff  had  purchased  the  south  half  of  the 
mortgaged  premises  in  fee,  the  mortgage  was 
merged  and  the  power  of  sale  at  an  end,  and 
that  the  foreclosure  was  therefore  irregular 
and  void  ;  2.  That  if  the  power  of  sale  was  not 
wholly  gone,  it  was  irregular  for  the  plaintiff 
to  claim  the  whole  sum  due  on  the  mortgage  ; 
and  3.  That  the  foreclosure  was  irregular  and 
void  as  against  Elwood,  a  judgment  creditor, 
and  as  against  any  person  holding  under  that 
judgment.  The  judge  decided  that  the  plaint- 
iff was  entitled  to  recover,  and  the  defendant 
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excepted.  Verdict  for  the  plaintiff.  The  de- 
fendant now  moves  for  a  new  trial  on  a  bill  of 
exceptions. 

Mr.  D.  Cady.  for  defendant. 

Mr.  M.  T.  Reynolds,  for  plaintiff. 

By  the  Court,  Bronson,  ./.  If  there  had 
been  notice  to  the  plaintiff  of  the  agreement  of 
Lee  and  Klock  to  pay  off  the  mortgage,  I  do 
not  see  how  that  could  prejudice  the  plaintiff's 
title  in  a  court  of  law.  But  as  he  had  no  no- 
tice of  the  agreement,  it  is  quite  clear  that  he 
cannot  be  affected  by  it. 

After  taking  an  assignment  of  the  mortgage 
the  plaintiff  acquired  the  equity  of  redemption, 
as  to  the  south  half  of  the  premises,  by  the 
deed  from  Lee  to  Klock.  If  that  had  been  a 
conveyance  of  the  whole  of  the  property,  I 
should  not  be  prepared  to  say  that  the  mort- 
gage was  extinguished.  But  however  that  may 
be,  taking  a  conveyance  of  the  equity  of  re- 
1 1 O*]  demption  as  to  only  one  half  of  *the 
property  could,  at  the  most,  only  operate  to 
extinguish  one  half,  or  some  other  portion  of 
the  mortgage  debt;  and  the  plaintiff  might  well 
foreclose  and  sell  for  the  residue. 

Where  there  is  a  foreclosure  under  the  stat- 
ute, the  notice  must  specify,  among  other 
things,  the  amount  claimed  to  be  due  on  the 
mortgage  at  the  time  of  the  first  publication. 
2  R.  8.,  546,  sec.  4  But  the  statute  imposes 
no  penalty  for  claiming  more  than  is  really  due; 
and  if  such  a  claim  could,  under  any  circum- 
stances, affect  the  validity  of  the  sale,  it  cer- 
tainly could  not  in  a  case  like  this,  where,  if 
the  plaintiff  has  in  fact  demanded  too  much,  it 
has  not  resulted  from  a  fraudulent  purpose, 
but  from  a  mistake  concerning  his  legal  rights. 

Under  the  Act  of  1813,  a  foreclosure  by  ad- 
vertisement and  sale  does  not  prejudice  any 
creditor,  to  whom  the  mortgaged  premises  are 
bound  by  a  judgment  at  law,  or  a  decree  in 
equity.  1  R.  L.,  873,  374,  sec.  5.,  first  proviso. 
But  Elwood  did  not  stand  in  the  character  of 
a  judgment  creditor,  having  a  lien  at  the  time 
of  the  mortgage  sale.  He  had  previously  sold 
under  his  judgment,  and  his  right  to  a  deed 
from  the  sheriff  had  become  perfect  Feb.  8, 
1836.  when  the  time  allowed  for  redeeming  ex- 
pired; although  the  conveyance  was  not  made 
until  May  23,  1836, which  was  after  the  mort- 
gage sale,  the  deed  undoubtedly  took  effect  by 
relation,  from  the  time  when  it  might  have 
been  demanded,  which  was  prior  to  the  sale  on 
the  mortgage.  At  the  time  of  that  sale,  El- 
wood  stood  in  the  character  of  grantee  or  as- 
signee of  the  mortgagors,  and  as  such  he  was 
foreclosed  of  all  equity  of  redemption.  The 
statute  has  no  saving  clause  in  favor  of  those 
who  have  acquired  the  title  or  equity  of  re- 
demption of  the  mortgagor;  it  only  saves  other 
mortgagees  and  creditors  having  a  lien  by  judg- 
ment or  decree. 

Elwood  must  claim  in  one  of  two  ways,  and 
not  in  both.  He  must  say,  either  that  he  was 
the  owner  of  the  equity  of  redemption  at  the 
time  of  the  mortgage  sale  ;  or  that  he  was  a 
judgment  creditor  having  a  lien.  If  he  claims 
111*]  the  *equity  of  redemption,  the  answer 
is,  that  that  interest  has  been  foreclosed;  if  he 
claims  merely  as  a  judgment  creditor  having  a 
lien,  he  must  then  go  into  equity  and  redeem. 
He  clearly  has  no  title  at  law. 
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The  defendant  has  of  course  acquired  only 
such  rights  as  belonged  to  Elwood,  his  grantor. 
The  cause  was  properly  disposed  of  at  the 
circuit. 

New  trial  denied. 

Deed— Relation  back  to  date  of  sale.  Cited  in— 4 
HJ11, 174 ;  3  Denlo.  806 ;  44  Am.  Dec..  706  (3  Giltn..  365). 

Statute  foreclosure— \Y  hi  *  <-<,n<iwled  by.  Distin- 
guished and  explained— 6  Hill,  66,  69. 

Cited  in-2  Denio,  £53;  4  Barb.,  126:  48  Barb.,  112  ; 
10  How.  Pr..  56:  15  Abb..  N.  8..  445. 

Notice  of  foreclosure— Excessive  claim .  Ci  ted  in— 5 
Lane.,  155;  16  Barb.,  350:  62  Barb.,  226:  19  Minn. ,90. 


B.WALDRONAND  SALLY  ANN,  HIS  WIFE. 

t>. 
MARY  C.  P.  McCOMB. 

Will—  Naked  Power  to  Sell— Sale  Must  Be  for 
Cash — Forms  Prescribed  Must  be  Pursued. 

Where  a  naked  power  to  sell  lands  was  given  by 
will,  accompanied  by  a  direction  that  the  moneys 
arising  from  the  sale  should  be  invested,  etc.,  for 
the  purposes  of  the  will :  held, that  according  to  the 
obvious  import  of  the  power,  the  sale  must  be  for 
cash  or  something  which  could  be  invested :  and  a 
deed  under  it  reciting  facts  which  showed  that  the 
grantor  conveyed  partly  for  money  and  partly  in 
consideration  of  an  equitable  claim  of  the  grantee, 
was  held  a  departure  from  its  purpose,  and  there- 
fore void. 

A  naked  power  to  sell  must  be  pursued  both  in  re- 
spect to  its  purposes  or  object  and  the  forms  pre- 
scribed in  it :  and,  semble.  a  deed  under  it  exhibiting 
a  defect  in  either  particular  is  void,  both  at  law  and 
in  equity. 

So.  semhle,  in  respect  to  sales  under  powers  of  a 
public  nature :  e.g.,  by  collectors  of  taxes  or  execu- 
tors, or  administrators  in  virtue  of  a  surrogate's  de- 
cree for  the  payment  of  debts,  etc. 

Citations— 5  Pet.,  319,  347:  1  Ham.  Ohio,  232;  3 
Cow.,  299. 

TT'JECTMENT,  tried  before  Ruggles,  C. 
-U  Judge,  Nov.  12,  1839,  at  the  Westchester 
Circuit.  The  case  was  this:  in  May,  1799, 
Joseph  Eden,  being  seised  in  fee  of  the  prem- 
ises in  question  under  the  will  of  Medcef  Eden, 
the  elder,  subject  to  an  executory  devise  over 
to  Medcef  Eden, the  younger.in  fee  absolute,  in 
the  event  of  said  Joseph  dying  without  issue  be- 
fore said  Medcef,  the  younger,  executed  a  deed 
of  said  premises  in  fee,  to  Alexander  McComb. 
The  defendant  claimed  under  this  deed.  But, 
in  1826,  it  being  discovered  that  her  title  was 
defective  on  account  of  the  executory  devise 
over  to  said  Medcef, the  younger, which  had  at- 
tached by  the  death  of  said  Joseph  without  is- 
sue, an  attempt  was  made  to  remedy  the  defect 
as  follows: 

*Medcef ,  the  younger,  had  made  his  [*  1  1 2 
will  in  1819,  devising  all  his  real  and  personal 
estate  to  Rachel,  his  wife,  for  life,  or  durante 
niduitate,  for  the  maintenance  and  support  of 
herself,  her  daughter,  Sally  Ann,  one  of  the 

Jlaintiffs;  Elizabeth  and  Rebecca,  and  also  of 
ohn  Pelatreau;  and  on  the  death  or  marriage 
of  his  wife,  he  devised  said  estates  to  said  John 
Pelatreau  during  his  natural  life,  for  the  sup- 
port of  himself  and  the  said  three  girls;  and 
after  the  death  or  marriage  of  his  wife,  and  the 
death  of  Pelatreau,  he  devised  all  his  said  land- 
ed estates  to  Sally  Ann,  Elizabeth  and  Rebecca 
in  fee.  He  gave  to  his  said  wife,  so  long  as  she 
should  remain  single,  and  to  said  Pelatreau, 
after  her  death  or  marriage,  power  to  sell  and 
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convey  any  part  of  his  real  estate,  provided 
Aaron  Burr  should,  in  writing,  signed  by  his 
hand,  consent;  no  sale  to  be  valid  without  such 
-consent;  the  moneys  arising  from  such  sale  to 
be  invested  under  the  direction  of  said  Aaron 
Burr,  for  the  purposes  of  said  will.  He  ap 
pointed  his  wife  executrix,  so  long  as  she  re 
mained  single  and  unmarried,  and  declared 
that  afterwards  said  Pelatreau  should  be  his 
executor. 

In  1*26,  Medcef,  the  younger,  being  dead, 
and  his  will  duly  proved,  said  Rachel,  the 
widow  of  Medcef,  the  younger,  with  consent  of 
said  Aaron  Burr,  signified  by  his  signing,  etc., 
conveyed  the  premises  in  question  to  James 
Renwick,  in  trust,  for  the  defendant,  Mary  C. 
P.  McComb.  The  deed  recited  that  said  Med- 
cef, the  elder,  had,  Apr.  1,  1787,  demised  the 
premises  in  question  to  M.Watties  for  ten  years; 
that  Wattles  assigned  to  D.  Halsey;  that  Apr. 
1,  1789,  by  articles  reciting  said  lease  and  as- 
signment said  Medcef,  the  elder,  covenanted 
with  said  Halsey,  that  if  he  should  pay  to  said 
Medcef,  the  elder,  £1.000,  with  interest  at  the 
end  of  eight  years  from  the  date  of  said  arti- 
cles, then  said  Medcef,  the  elder,  his  heirs, 
etc.,  should  convey  in  fee  simple;  that,  by 
sundry  assignments,  Halsey's  interest  had  be- 
come vested  in  Alexander  McComb.  Then, 
After  reciting  the  will  of  Medcef,  the  elder,  the 
devises  to  said  Joseph  and  Medcef,  the  younger, 
the  death  of  said  Medcef,  the  elder,  the  pay- 
1 13*]ment  of  the  £1,000  and  interest,  by  Al- 
exander McComb  to  said  Joseph,  and  Joseph's 
said  deed,  in  fee,  to  Alexander  McComb,  it 
proceeded  further  to  recite,  that  all  the  estate 
of  said  Alexander  McComb  had  become  vested 
in  said  Renwick  and  M.  C.  P.  McComb,  the 
defendant^  that  said  Joseph  died  without  issue, 
said  Medcef,  the  younger,  surviving.  It  also 
recited  parts  of  the  will  of  said  Medcef,  the 
younger,  and  the  said  power  of  sale,  and  then 
proceeded  thus  :  "  Now  this  indenture  wit- 
nesseth  that  the  said  Rachel  Eden, widow,  etc., 
in  consideration  of  $750,  etc. ,  to  her  in  hand 
paid,  etc.,  and  by  virtue  of  the  power,  etc., 
and  with  the  approbation,  etc.,  of  the  said 
Aaron  Burr,  etc.,  hath  granted,  bargained, etc., 
and  hereby  doth,  etc.,  unto  the  said  Renwick, 
•etc.,  and  all  the  estate,  etc.,  of  the  said  Medcef, 
the  younger,"  etc.,  in  fee.  Signed  and  sealed 
by  Rachel  Eden  and  A.  Burr. 

The  plaintiffs  called  one  Berrien  as  a  wit- 
ness, who  stated  that  the  premises  in  question 
were,  in  1826,  worth  $4,000  or  $5,000. 

It  was  also  proved,  in  the  course  of  the  trial 
that,  Elizabeth  having  previously  died  with- 
out issue,  said  Rebecca,  in  1834,  conveyed  her 
interest  to  the  plaintiff,  Benjamin  Waldron. 

The  plaintiffs'  counsel  insisted  at  the  trial, 
that  the  said  deed  of  Rachael  Eden  was  not 
sufficient  to  convey  a  title  under  the  will  of 
said  Medcef,  the  younger;  that  it  was  not  a 
valid  execution  of  the  power  therein  contained; 
that,  on  account  of  the  gross  inadequacy  of 
the  consideration,  and  the  matter  contained  in 
the  recitals  thereof,  it  was  void  in  law.  But 
the  judge  decided  and  charged  the  jury  that, 
upon  the  evidence  given,  the  defendant  was 
entitled  to  a  verdict.  The  plaintiffs'  counsel  ex- 
cepted,  and  the  verdict  being  for  the  defend- 
ant, the  plaintiffs'  counsel  now  moved  for  a 
new  trial  on  a  bill  of  exceptions. 
HILL  1. 


Mr.  A.  L.  Jordan,  for  plaintiffs. 
Mr.  J.  L.  Wendell,  for  defendant. 


*By  the  Court,  Cowen,  J.     It  is  im-  [*  1 1 4 

possible  to  say,  after  reading  the  recital  of 
the  facts  in  the  deed  from  Rachael  Eden  to 
Renwick,  that  the  $750,  mentioned  as  the  pur- 
chase money,  formed  the  sole  consideration  of 
that  deed.  No  one  can  doubt  that  the  sup- 
posed equitable  claim  of  the  defendant,  aris- 
ing out  of  the  covenant  by  Medcef  Eden,  the 
elder,  to  convey,  and  the  payment  of  the  pur- 
chase money  to  Joseph  Eden,  made  a  part  of 
the  consideration.  The  material  question, 
therefore,  is,  whether  the  power  in  the  will  of 
Medcef  Eden,  the  younger,  has  been  followed. 
Several  cases  were  cited  on  the  argument,  to 
show  the  strictness  with  which  the  formal 
requisites  of  powers  like  the  present  must  be 
followed.  These  may  be  laid  out  of  view,  ex- 
cept in  so  far  as  they  can  be  supposed  to  bear 
on  the  question  in  principle;  for  there  is  no 
dispute  that  all  formal  requisites  required  by 
the  power  have  been  complied  with. 

The  great  objection  is,  that  the  power  has 
not  been  pursued  in  its  spirit, which,  it  is  said, 
required  a  sale  simply  for  a  pecuniary  consid- 
eration— for  moneys,  or,  at  least,  their  equiva- 
lent; inasmuch  as  the  power  looks  expressly 
to  the  whole  consideration  of  the  sales  being 
invested  for  the  purposes  of  the  will.  That  the 
power  intended  this,  cannot  be  disguised  nor 
that  such  intent  has  been  departed  from,  by 
the  execution  of  the  deed,  in  part  on  a  differ- 
ent consideration.  The  power  was  a  naked 
one.  The  grantor  had  no  title  of  her  own  in 
trust,  or  otherwise.  It  contains  substantially 
a  direction  to  sell  for  cash,  or  its  equivalent — 
something  which  may  be  invested.  It  is  like  a 
power  to  demise  on  the  ancient  rent;  a  demise 
for  less,  in  such  case,  will  be  void.  There  can 
be  no  difference  between  the  rule  at  law  or  in 
equity.  If  a  naked  power  bfe  not  pursued,  the 
deed  is  void.  The  cases  cited  on  the  argument, 
of  deeds  from  collectors  of  taxes,  are  familiar 
instances.  Clarke  v.  Courtney,  5  Pet.,  319,  347, 
will  be  found  an  authority  to  guide  us  in  the 
construction  of  a  power  like  this — i.  e.,  a  naked 
power.  There,  the  sale  was  held  void  at  law. 
Taylor  v.  Galloway,  1  Ham.  Ohio,  232,  in  one 
*of  its  branches,  is  precisely  in  point,  [*1 15 
both  as  to  construction,  and  the  effect  of  mak- 
ing a  grant  under  a  testamentary  power  of  this 
kind,  for  a  consideration  different  from  what 
was  contemplated  by  the  will.  The  sale  was 
held  void  in  equity.  So,  a  naked  statute  pow- 
er to  sell  for  the  payment  of  the  debts  due 
from  a  testator,  or  intestate,  will  not  warrant 
any  sale,  with  an  object  different  from  the 
raising  of  money,  and  the  payment  of  debts. 
Bridgewater  v.  Brookfield,  3  Cow.,  299. (a.) 

Not  only  must  the  forms  required  by  such 
powers  be  followed,  but  their  purpose;  and  if 
a  defect,  in  either  respect,  appear  on  the  face 
of  the  deed,  it  is  void,  not  only  in  equity,  but 
at  law  also. 

A  contrary  doctrine,  applied  to  cases  like 
the  one  at  bar,  would  enable  persons,  having 
powers  of  sale  under  last  wills,  to  sacrifice  the 

(a)  In  respect  to  the  requisites  of  deeds,  given 
under  powers  of  a  public  nature,  as  well  as  the  mode 
of  proving  them,  see  the  cases  cited  in  Cow.  &  H., 
Notes  to  1  Phil.  Ev.,  pp.  868. 1288,  et  seq. 
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rights  of  devisees,  by  merely  surmising  some 
equitable  consideration  by  way  of  recital:  for 
the  attempt  to  establish  such  a  consideration 
was  not  here  made  at  the  trial,  independently 
of  the  recitals.  Surely  the  testator  never  in- 
tended that  the  donee  of  the  power  should 
have  authority  to  bind  his  estate  by  recitals, 
even  if  she  could  take  actually  outstanding 
claims  into  the  account.  But  she  could  not. 

If  there  be  any  claim  by  the  defendant,  capa- 
ble of  being  enforced  in  a  Court  of  Chancery, 
she  must  go  to  that  tribunal,  where  her  equity 
may  be  considered  on  the  proper  allegations 
and  proofs. 

It  is  not  necessary  to  say,  whether  we  have 
power,  at  law,  to  notice  the  question  raised  on 
the  inadequacy  uf  the  pecuniary  consideration. 
We  are  of  opinion  that  the  deed  was  void  for 
the  reasons  given,  independently  of  the  objec- 
tion that,  in  1826,  $750  was  grossly  inadequate 
to  the  real  value,  as  proved  by  Berrien. 

New  trial  granted. 

Reversed-7  Hill,  335. 

Distinguished— 1  Sandf .  Ch.,  23 ;  4  N.  Y.,  26 ;  2  Leg. 
Obs.,  155;  59111.,  464. 

Cited  In— 3  Hill,  364;  4  N.  Y..  19  ;  3  Trans.  App., 
189 :  5  N.  Y..  189 ;  8  Barb.,  133, 149  ;  10  Barb.,  475 ;  42 
Barb.,  581 ;  5  How.  Pr.,  72. 


116*]        *PAYNE  v.  LADUE. 

Negotiable  Paper — Parol  Conditions — Failure  to 
Perform,  no  Defense — Partial  Failure  of  Con- 
sideration— Practice. 

A  note  cannot  be  contradicted  or  controlled,  In  its 
legal  effect,  by  oral  evidence  that  it  was  to  have  no 
validity  except  in  a  certain  event. 

Upon  the  settlement  of  a  slander  suit  brought  by 
L.  against  P.,  the  latter  gave  up  certain  notes 
against  the  former,  discontinued  certain  suits,  and 
agreed  to  sign  a  retraction  of  the  slander ;  and  L., 
in  consideration  thereof,  executed  to  P.  a  note, 
which  he  delivered  to  P.,  on  condition  that  it  was  to 
be  returned  if  the  retraction  was  not  signed,  and  to 
have  no  validity  till  then:  held,  that  though  P. 
failed  to  sign  the  retraction,  the  note  was  not  void, 
and  he  might  maintain  an  action  upon  it. 

SemMe,that  had  the  settlement  of  the  slander  suit 
constituted  the  sole  consideration  for  L.'s  note,  P.'s 
failure  to  sign  might  have  operated  asa  defense,  on 
the  principle  of  showing  want  or  failure  of  consid- 
eration. 

But  where,  as  in  this  case,  the  consideration  is 
composed  of  several  things,  and  the  defendant  has 
received  a  part  of  it,  the  only  way  in  which  com- 
plete justice  can  be  done,  is  by  leaving  each  party 
to  his  action. 

Whether  the  failure  of  P.  to  sign,  could  come  in 
to  affect  the  amount  of  damages,  qticere. 

Where  the  defendant  insists  at  the  circuit,  that 
the  facts  proved  by  him,  constitute  an  entire  bar  to 
the  action,  and,  being  overruled  by  the  judge,  ex- 
cepts  ;  he  cannot,  under  such  an  exception,  raise 
the  question  at  bar,  whether  the  facts  ought  not  to 
have  gone  in  mitigation  of  damages. 

Citations-1  Cow.,  249 ;  5  Wend.,  496 ;  1  Saund.,  320, 
n.  4 ;  14  Wend.,  219. 

A  SSUMPSIT,  tried  at  the  Albany  Circuit,  in 
11.  Dec.,  1839,  before  Cushman,  G.  Judge. 
The  action  was  on  a  note,  dated  Oct.  24;  1837, 
by  which  the  defendant,  "  for  value  received," 


NOTE.— Parol  evidence  as  to  written  contract.  See 
note  to  Swick  v.  Sears,  ante,  p.  17. 

As  to  parol  agreement  contrary  to  terms  of  nego- 
tiable paper,  see,  especially,  Eaves  v.  Henderson,  17 
Wend.,  190,  note. 
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promised  to  pay  the  plaintiff  $110,  in  leather, 
to  be  delivered  on  demand  in  Albany.  The 
leather  bad  been  demanded,  and  the  defend- 
ant refused  to  pay.  on  the  ground  that  the  note 
was  void. 

The  case  was  this:  at  the  time  of  giving  the 
note,  there  were  three  suits  pending  between 
the  parties,  two  in  favor  of  the  plaintiff  against 
the  defendant,  and  one  in  favor  of  the  defend- 
ant against  the  plaintiff;  the  latter  wax  for 
slander.  The  plaintiff  also  held  two  notes 
against  the  defendant,  amounting  to  $220.  The 
parties  met  and  agreed  on  a  settlement.  All 
the  suits  were  to  be  discontinued;  the  plaintiff 
was  to  give  up  his  two  notes,  and  to  sign  a  re- 
traction of  the  slanderous  words;  and  the  de- 
fendant was  to  give  hig  note  for  $110,  payable 
in  leather.  The  note  in  question  *was  [*1 17 
thereupon  made  by  the  defendant,  and  deliv- 
ered to  the  plaintiff;  all  of  the  suits  were  dis- 
continued, and  the  parties  executed  mutual 
receipts  of  all  demands.  The  two  notes  which 
the  plaintiff  held  against  the  defendant,  were 
not  then  delivered  up,  but  were  afterwards  de- 
livered to  and  accepted  by  the  defendant.  At 
the  time  of  the  settlement,  a  written  retraction 
of  the  slanderous  charge  was  prepared  to  be 
signed  by  the  plaintiff.  He  said  he  would  sign 
it,  but  wanted  first  to  see  his  brother.  Accord- 
ing to  the  testimony  of  one  witness,  the  plaint- 
iff said,  if  he  did  not  sign  the  recantation,  he 
would  return  the  defendant's  note;  and  the- 
witness  added,  the  note  was  to  have  no  valid- 
ity asa  note,  until  the  paper  was  signed;  that 
the  condition  on  which  the  plaintiff  was  per- 
mitted to  take  the  note,  was,  that  he  should  re- 
turn it  unless  he  signed  the  recantation.  The 
defendant  refused  to  pay  the  note,  because  the 
retraction  had  not  been  made.  He  insisted 
that  the  facts  proved  constituted  a.  bar  to  the 
action.  The  judge  charged  the  contrary,  and" 
the  defendant  excepted.  Verdict  for  plaintiff. 
The  defendant  now  moves  for  a  new  trial  on  a. 
bill  of  exceptions. 

Mr.  S.  Stevens,  for  defendant. 

Mr.  J.  Holmes,  for  plaintiff. 

By  the  Court,  Bronson,  J.  The  note  could 
not  be  contradicted,  nor  could  its  legal  effect 
be  controlled,  by  oral  evidence  that  it  was  to- 
have  no  validity  except  in  a  certain  event.  Er- 
win  v.  Saunders,  1  Cow.,  249,  and  cases  cited. 

But  I  think  the  facts  proved,  might,  under 
certain  circumstances,  amount  to  a  defense, 
by  way  of  showing  a  want  or  failure  of  consid- 
eration. If  the  note  had  been  given  upon  the 
sole  consideration  that  the  plaintiff  should  sign 
a  retraction  of  the  slander,  or  do  some  other 
act,  which  had  not  been  performed,  I  see  no 
reason  why  that  matter  should  not  beset  up  as 
a  defense.  But  here  there  has  only  been  a  par- 
tial *failure  of  the  consideration.  The  [*1  IS 
plaintiff  discontinued  his  two  suits,  and  gave 
up  two  notes  against  the  defendant,  amounting 
to  $220.  The  defendant  has  had  a  part,  at 
least,  of  the  consideration  on  which  the  note 
was  given,  and  he  is  not,  therefore,  at  liberty 
to  say  the  note  is  wholly  void.  In  such  cases, 
each  party  may  have  an  action.  That  is  the 
only  way  in  which  complete  justice  can  be 
done  to  both.  See,  1  Saund.,  820,  n.  4;  Tomp- 
kiw  v.  Elliot,  5  Wend.,  496  ;  Betts  v.  Ferine , 
14  Wend.,  219.  It  is  unnecessary  to  consider 
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whether  the  facts  proved  could  properly  go  to 
the  amount  of  damages,  as  no  such  question 
was  made  on  the  trial.  The  defendant  insisted 
that  the  action  was  Wholly  barred,  and  that  is 
the  only  point  on  which  the  judge  passed. 
New  trial  denied. 

Parol  evidence— Inadmissible  to  vary  written  con- 
tract. Cited  in— I  Denio,  401 :  5  Denio,  515 ;  How. 
Cos.,  37  :  7  Lans.,  373 ;  13  Hun,  156 ;  13  Barb.,  301  ;  27 
Barb.,  491 ;  22  How.  Pr.,  423 ;  7  Bos.,  370 :  9  Am.  Rep., 
359  (38  Conn.,  23);  10  Am.  Rep..  258  (35  N.  J.  L.,  520). 

Note— Parol  evidence  of  failure  of  consideration. 
Cited  in— 12  Abb.  Pr.,  35 ;  7  Daly,  39 ;  8  Am.  Rep., 
703  (56  111.,  448). 


HORTON  v.  HENDERSHOT. 

Two  Levies  on  Same  Property  by  Different  Con- 
stables for  Different  Creditors — Process  in  each 
Case  Void — Effect — How  Far  Process  a  De- 
fense— Practice. 

Where  the  plaintiff  and  defendant,  being  consta- 
bles, had  each  levied  on  the  same  property,  pursu- 
ant to  attachments  in  favor  of  different  creditors, 
regular  on  their  face,  but  really  void  as  against  the 
respective  parties  who  procured  them  because  of 
having  issued  on  defective  affidavits;  held,  that 
though  the  plaintiff  levied  first,  and  had  taken  pos- 
session, he  could  not  maintain  trespass  de  bonis 
against  the  defendant  for  a  subsequent  levy  and 
taking  under  his  attachment. 

It  can  make  no  difference,  in  such  case,  that  the 
defendant  stands  indemnified  by  the  persons  under 
whose  process  he  acted. 

Had  the  party  whose  property  was  taken  sued 
either  officer,  the  process  would  have  been  a  de- 
fense. 

And  had  the  creditor,  in  the  attachment  under 
which  the  plaintiff  acted,  sued  him,  because  of  the 
loss  of  the  property,  the  want  of  jurisdiction  would 
have  been  a  defense. 

The  rule  justifying  an  officer  acting  under  proc- 
ess apparently  regular,  but  really  void  as  to  the 
party,  for  want  of  jurisdiction,  is  one  of  protection 
merely.  The  officer  may  defend  under  such  process, 
but  he  cannot  build  up  a  title  upon  it,  so  as  to  main- 
tain actions  against  third  persons. 

A  motion  for  a  new  trial,  on  a  case,  will  be  de- 
nied, it  seems,  irrespective  of  the  grouud  on  which 
the  cause  was  disposed  of  at  the  circuit,  if  the  court 
see  that  another  exists  which  must  ultimately  prove 
fatal  to  the  party  moving,  otherwise,  where  the 
question  arises  on  bill  of  exceptions. 

Citation-16  Wend.,  562. 

HPRESPASS  de  bonis  asportatis,  tried  at  the 
1  Tompkins  Circuit,  Feb.,  1839,  before  Mo- 
1 19*]  nell,  *C.  Judge.  Both  parties  are  con 
stables,  and  both  sought  to  make  title  to  the 
possession  of  the  property,  under  several  at- 
tachments issued  by  justices  of  the  peace,  in 
favor  of  several  individuals,  against  one  Ed- 
win Dart.  The  plaintiff  made  the  first  levy, 
and  took  the  property  into  his  possession;  and 
for  the  subsequent  taking  by  the  defendant, 
this  action,  was  brought.  All  of  the  attach- 
ments were  regular  upon  their  face,  so  as  to 
afford  a  sufficient  protection  to  the  officers  who 
served  them;  but  in  relation  to  the  parties  in 
whose  favor  they  issued,  all  the  attachments 
on  both  sides  were  void,  because  the  affidavits 
on  which  they  issued  did  not  show  enough 
to  give  the  justices  who  issued  them,  jurisdic- 
tion to  proceed  in  that  manner.  A  verdict 
having  passed  for  the  defendant,  the  plaintiff 
now  moves  for  a  new  trial  on  a  case. 

NOTE.— Ministerial  officers— Hnw  far  protected  by 
process.  See  Warner  v.  Shed,  10  Johns.,  138,  note ; 
Savacool  v.  Boughton,  5  Wend.,  170,  note ;  Parker  v. 
Walrod,  16  Wend.,  514,  note. 

HILL  1. 


Mr.  G.  D.  Beers,  for  plaintiff. 
Mr.  B.  Johnson,  for  defendant. 

By  the  Court,  Bronson.  J.  Both  of  these 
officers  have  acted  under  attachments,  which, 
though  void  as  to  the  parties  in  whose  favor 
they  issued,  were  regular  upon  their  face,  and 
without  any  apparent  defect  of  jurisdiction  on 
the  part  of  the  justices  who  issued  them.  The 
plaintiff  levied  first,  and  the  defendant  took  the 
property  out  of  his  possession.  Can  the  plaint- 
iff maintain  trespass  for  that  taking?  The  case 
of  Early.  Camp,  16  Wend.,  562.  answers  the 
question  against  him.  The  rule  which  justi- 
fies the  officer,  when  acting  under  such  proc- 
ess as  I  have  mentioned,  is  one  of  protection, 
not  of  assault.  It  is  a  shield,  but  not  a  sword. 
The  officer,  when  sued,  may  defend  under  such 
process,  but  he  cannot  build  up  a  title  upon  it, 
which  will  enable  him  to  maintain  actions 
against  third  persons. (a) 

*The  defendant,  in  this  case,  stands  [*12O 
simply  in  the  attitude  of  defense.  He  claims 
nothing  but  that  protection  which  process,  ap- 
parently regular,  affords  to  the  officer  who 
serves  it.  The  plaintiff  goes  beyond  that,  and 
seeks  to  build  up  a  title  upon  the  process  in 
his  hands.  He  has  not  been  sued,  nor  is  he 
in  any  peril  of  suffering  damage.  If  Dart  sues 
him,  the  process  will  be  a  sufficient  defense. 
(b)  If  the  plaintiffs  in  the  process  sue,  because 
the  property  has  been  lost,  the  officer  may  an- 
swer that  their  process  was  void.  Earl  v. 
Camp,  supra.(c)  In  short,  the  plaintiff  is  not 
acting  on  the  defensive,  but  is  suing  for  the 
benefit  of  persons  who  could  not  maintain  ac- 
tions in  their  own  names. 

The  fact  that  the  defendant  was  indemni- 
fied by  the  persons  under  whose  process  he 
acted,  cannot  alter  the  case.  Taking  an  in- 
demnity, does  not  deprive  the  officer  of  the 
protection  which  his  process  affords. 

The  case  was  put  upon  other  grounds  at  the 
circuit;  but  as  the  one  I  have  mentioned  lead* 
to  the  same  result,  there  can  be  no  use  in  grant- 
ing a  new  trial.  This  is  a  case,  not  a  bill  of 
exceptions. 

New  trial  denied. 

Officer— Suit  by — Must  show  regularity  of  process 
and  proceedings.  Cited  in— 2  Denio,  645 ;  2  Lans.,76 ; 
3  Barb.,  499;  63  Barb.,  42;  41  How.  Pr.,  386;  2  Hilt., 
217  :  43  Am.  Dec.,  764 ;  60  Am.  Dec.,  397  (1  Wis.,468). 

Officer— Protected  t>y  process  regular  on  its  face. 

Distinguished— 57  How.  Pr.,  77. 

Cited  in— 54  N.  Y.,  157  ;  19  Hun,  270 ;  7  W.  Dig.,523; 
53  Am.  Dec.,  192  (21  N.  H.,  271);  60  Am.  Dec.,  397  (1 
Wis.,  468). 

Void  process—  When  a  defense  to  officer.  Distin- 
guished—8  Daly,  133. 

Explained— 1  Abb.  Pr.,  435. 

Cited  in— 1  Keyes,  512 ;  1  Abb.  App.  Dec.,  313 ;  Z 
Lans.,  76;  28  How.  Pr.,  226 ;  12  Leg.  Obs.,  11 ;  7  W. 
Dig.,  523. 

Also  cited  in— 23  Barb.,  555. 

(a)  The  same  distinction  was  adverted  to,  in  a  gen- 
eral way,  by  Shaw,  Ch.  J.,  in  Sturbridge  v.  Wins- 
low,  21  Pick.,  83,  87. 

(5)  See  the  cases  cited  in  Cowen  &  H.  Notes  to  1 
Phil.  Ev.,  pp.  990, 1005,  etseq.,  and  1078 ;  also,  Roberts 
v.  Tennell,  4  Litt.,  286,  288 ;  Sturbridge  v.  Winslow, 
21  Pick.,  83;  I«aacs  v.  Champlin,  1  Bail.,  411;  and 
Countess  of  Rutland's  case,  6  Co.,  53. 54. 

(c)  In  addition  to  the  cases  referred  to  by  Cowen. 
J".,  in  Earl  v.  Camp,  16  Wend.,  567,568,  see  Aiken  v. 
Moore,  1  Hill  S.  C.,  432 ,  also  Countess  of  Rutland's 
case,  6  Co.,  53,  54.  The  officer,  however,  could  not 
be  allowed  to  answer  that  the  process  was  irregular 
merely.  Harvey  v.  Huggins,  2  Bail.,  252 ;  Walden 
v.  Davison,  15  Wend.,  575 ;  People  v.  Dunning.  1  Id.. 
16. 
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121*]*GILLETT  ET  AL.  t>.  STANLEY. 

Deeds— Disabilities  Arising  from  Coverture  and 
Infancy — Apply  to  Indian  Heirs — Insolvent 
Act  of  1811— Certificate  of  Probate  of  Deed- 
Deed  by  Assigneet  of  Insolvent — Action  of 
Ejectment — Defenses — Practice — Pleading. 

A  deed  of  lands  by  an  Infant  la  voidable  merely, 
not  void. 

I JuUr-ucli  deed,  executed  by  a /erne  covert, without 
her  husband,  and  not  acknowledged  by  her  on  a 
separate  examination,  etc.,  as  required  by  the  stat- 
ute, is  absolutely  void. 

The  Act  of  1809,  declaring  certain  deeds  by  Indian 
heirs  valid,  if  executed  with  the  approbation  of  the 
Surveyor-General, was  not  intended  to  affect  either 
of  the  above  disabilities ;  and  hence,  a  deed  by  an 
Indian  heir,  though  made  with  the  Surveyor-Gen- 
eral's approbation,  is  open  to  the  same  objection. on 
the  ground  of  the  infancy  or  coverture  of  the  grant- 
or, as  deeds  executed  by  others. 

The  Insolvent  Act  of  1811  was  not  wholly  void, 
but  only  so  as  to  a  part  of  the  creditors  designed  to 
be  affected  by  it :  and  if  a  discharge  under  it  was 
valid,  when  made,  as  against  any  of  the  insolvent's 
<•i-nlitcirs.it  does  not  lie  with  the  insolvent,to  allege, 
as  against  a  title  derived  through  the  assignment, 
that  the  latter  was  inoperative. 

The  officer  conducting  insolvent  proceedings  un- 
der that  Act,  had  power  to  appoint  a  new  assignee, 
as  well  after  the  assignment  was  executed  as  before, 
provided  a  vacancy  existed  arising  from  one  of  the 
causes  specified  in  the  3d  section. 

A  certificate  of  the  probate  of  a  deed,  under  1R.L., 
369,sec.  1,  should  show  expressly  that  the  person  who 
testified  to  the  fact  of  execution  was  a  subscribing 
witness.  That  his  name  is  identical  with  one  appear- 
ing in  the  attestation  clause  is  not  enough. 

And  a  certificate,  stating  that  the  witness  testfled 
to  the  grantor's  having  duly  executed  the  deed, 
without  indicating  how  the  witness  came  to  know 
the  fact,  is  insufficient.  Semble,  it  should  show, 
either  that  the  witness  saw  the  execution,  or  heard 
it  acknowledged  when  he  subscribed. 

A  deed  of  lands  by  assignees  of  an  insolvent,  ap- 
pointed under  the  Act  of  1811,  is  invalid  unless  exe- 
cuted by  a  majority. 

If  a  defendant  in  ejectment  sets  up  that  he  is  ten- 
ant in  common  with  the  plaintiff,  with  a  view  of 
putting  the  latter  to  proof  of  an  ouster,  he  must 
connect  himself  with  the  title  under  which  the 
plaintiff  claims. 

But  he  may  show  title  out  of  the  plaintiff,  and  thus 
defeat  the  action,  without  connecting  himself 
with  it. 

A  declaration  in  ejectment,  alleging  a  joint  title 
in  several,  is  not  supported  by  proving  title  in  some 
of  them. 

Nor  will  a  title  in  two  surviving  assignees  of  an 
insolvent,  support  a  count  averring  title  in  one. 

And  if  the  tit je  is  in  A,  as  surviving  assignee,  it  is 
wrong  to  describe  him  as  one  of  the  surviving  as- 
signees: but  a  trifling  misdescription  like  this  may 
be  disregarded  at  the  circuit,  and  is  curable  by  sub- 
sequent amendment. 

Under  H  declaration  claiming  the  whole  interest 
in  certain  premises,  the  plaintiff  cannot  recover  an 
undivided  share. 

182*1  *The  plaintiff,  on  obtaining  a  new  trial  in 
ejectment,  was  allowed  to  amend  his  declaration,  so 
as  to  conform  it  to  his  title  as  appearing  on  the  for- 
mer trial. 

Citations— Laws.  1809,  p.  62;  6  Web..  7.  ch.  25;  200, 
207,  sec.  1 7;  Act,  March  2, 1810;  1  R.  S..  730.  sec.  18: 15 
John.,  2ftt;  17  Wend.,  75, 119,  531;  1  R.  L.,  389,  sec.  1 ;  9 
Cow.,  100.  112 :  3  Wend.,  149 ;  2  R.  8.,  304,  sec.  9 :  13 
Johns.,  314;  1  K.  &  R.,  478,  sec.  2. 

TMECTMENT,  to  recover  lot  No.  24.  in  Ju- 
-lj  nius,  now  Tyre,  Seneca  Co.,  containing 
600  acres,  trierl  before  Moseley,  C.  Judge,  at 
the  Seneca  Circuit,  in  May,  1838.  The  first 
count  alleged  a  title  in  fee  in  Zacheus  P.  Gil- 
lett,  and  Isaac  Norton  and  William  H.  Jacacks, 

NOTE.— 1.  Infancy— Conveyance  of  lands  by  infants 
—Whether  void  or  voidable.  See  Bool  v.  Mix,  17 
Wend.,  119,  note. 

2.  Coverture— Power  of  married  women  to  convey 
landx  owned  by  them.  See  Martin  v.  Dwelly,  6  Wend., 
9,  note. 
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surviving  assignees  of  the  said  Zacheus  P.  Gil- 
lett.  The  second  count  was  on  the  title  of  Gil- 
lett ;  the  third,  on  the  title  of  Isaac  Norton, 
one  of  the  surviving  assignees  of  Gillett ;  and 
the  fourth  count,  on  the  title  of  William  S. 
Jacacks,  one  of  the  surviving  assignees  of  Gil- 
lett. 

The  plaintiffs  gave  in  evidence  a  patent 
dated  Jan.  29,  1791,  granting  this  and  two 
other  lots  in  fee  to  Capt.  John  Otaawighton, 
an  Indian,  in  pursuance  of  the  Act  in  Relation 
to  Military  Bounty  Lands.  Also,  a  deed  in  fee 
to  Gillett  for  the  same  lots,  dated  Aug.17,1809, 
from  Susannah,  relict,  and  Moses,  Abraham, 
Isaac,  Thomas,  Elizabeth  and  Catharine,  chil- 
dren of  Capt.  John  (as  he  was  usually  called), 
the  patentee.  The  deed  had  been  acknowledgd 
and  recorded;  and  a  certificate  of  the  approba- 
tion of  the  Surveyor-General  was  indorsed  upon 
it,  Apr.  26,  1810.  It  was  proved,  that  the  per- 
sons who  executed  the  deed  were  the  widow 
and  children  of  Capt.  John,  the  patentee,  who 
had  died  before  that  time.  One  or  two  of  the 
sons  were  infants  at  the  time  the  deed  was  ex- 
ecuted; and  one  or  both  of  the  daughters  were 
then  femes  covert. 

The  defendant  gave  in  evidence  a  discharge 
of  Gillett  as  an  insolvent  debtor,  under  the 
Act  of  Apr.  3,  1811,  granted  by  the  recorder 
of  the  City  of  Albany,  Apr.  18,  1812:  and  sec- 
ondary evidence  was  given  tending  to  show 
that  Gillett  had,  on  that  occasion,  executed  an 
assignment  of  all  his  estate,  real  and  personal, 
pursuant  to  the  statute.  The  assignees  named 
by  the  recorder,  in  his  order  for  the  assign- 
ment, were  William  S.  Jacacks,  Ephraim  Man- 
dell  and  Isaac  Norton  ;  and  two  of  those  per- 
sons, Jacacks  and  *Mandell,  certified  [*123 
to  the  recorder  that  the  assignment  had  been 
executed.  Evidence  was  also  given  tending  to 
show  that  Jacacks,  about  the  time  the  assign- 
ment was  executed,  left  Albany  and  went  to 
N.  Y. ;  and  that  the  recorder,  soon  afterwards, 
appointed  Eldad  Goodwin  an  assignee  in  the 
place  of  Jacacks. 

The  defendant  also  gave  in  evidence  the  rec- 
ord of  a  deed,  dated  July  29,  1822,  from  Eph- 
raim Mandell  and  Eldad  Goodwin,  assignees 
of  Zacheus  P.  Gillett,  an  insolvent  debtor.con- 
veying  all  the  right  and  title  of  Gillett  to  sev- 
eral military  lots,  including  the  lot  in  question 
in  this  suit,  to  Justus  Wright.  ThaddeusDann 
and  another  person  appeared  to  be  subscribing 
witnesses  to  the  deed.  The  certificate  of  the 
commissioner,  of  the  acknowledgment  and 
proof  of  this  deed,  was  as  follows:  "  On  the 
19th  day  of  August,  1822,  came  before  me 
Ephraim  Mandell, to  me  known,  and  Thaddeus 
Dann,  to  me  not  known,  but  who 'was  identi- 
fied by  the  testimony  on  oath  of  Elihu  Lewis, 
to  me  known;  and  the  said  Epbraim  Mandell, 
the  person  described  in  the  within  deed,  ac- 
knowledged that  he  had  executed  the  same  ; 
and  the  said  Thaddeus  Dann  being  duly  sworn, 
testified  that  he  knew  the  within  Eldad  Good- 
win, and  that  the  said  Eldad  Goodwin  duly 
executed  the  within  deed.  I,  therefore,  allow 
the  within  deed  to  be  recorded."  The  deed 
was  recorded  in  Seneca  Co.,  Oct.  11,  1822. 

Mandell,  one  of  the  assignees,  died  in  1828  ; 
Goodwin  died  in  1829  or  1830 ;  and  Jacacks 
died  in  Feb.,  1838.  The  declaration  was  of 
January  Term,  1837. 
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Several  questions  were  made  and  decided  in 
the  course  of  the  trial  in  relation  to  the  evi- 
dence.which  are  sufficiently  stated  in  the  opin- 
ion of  the  court.  The  judge,  among  other 
things,  charged  the  jury,  in  substance,  that  as 
to  such  of  the  grantors,  if  any,  in  the  deed  to 
Gillett,  as  were  married  women  at  the  time,  a 
conveyance  executed  by  them  and  approved 
by  the  Surveyor-General,  as  the  statute  directs, 
would  pass  their  title;  but  if  any  of  the  grant- 
ors were  infants  at  the  time.the  deed  as  to  them 
1 24*]  was  void  ;  that  the  *power  of  the  re- 
corder to  substitute  an  assignee  in  the  place  of 
one  originally  named,  was  limited  to  the  time 
before  the  assignment  made  ;  and  if  Goodwin 
was  substituted  after  Jacacks  had  accepted 
the  assignment,  the  appointment  of  Goodwin 
was  void;  that  the  execution  of  the  deed  from 
Mandell  and  Goodwin  to  Wright  was  sufficient- 
ly proved, that  if  the  deed  from  the  Indian  heirs 
to  Gillett  was  inoperative  as  to  any  of  the 
grantors  on  account  of  their  being  infants,then 
the  defendant  is  to  be  deemed  in  possession 
under  such  infants,  as  tenants  in  common  with 
the  owner  of  the  other  shares,  and  that  one 
tenant  in  common  cannot  maintain  ejectment 
against  another  without  proving  an  ouster;  and 
although  the  defendant  showed  no  claim  of 
title  in  himself,  he  could  show  title  out  of  the 
plaintiffs,  and  set  up  a  tenancy  in  common 
with  them  to  defeat  a  recovery.  The  jury 
found  a  verdict  for  the  defendant,  and  the 
plaintiffs  now  move  for  a  new  trial  on  a  case. 

Mr.  J.  A.  Spencer,  for  plaintiffs. 

Mr.  J.  Porter,  for  defendant. 

By  the  Court,  Bronson,  /.  The  children 
of  Capt.  John  Otaawighton,  the  patentee,  so 
far  as  the  fact  of  their  being  Indians  is  con- 
cerned, were  capable  of  taking  by  descent  and, 
with  the  approbation  of  the  Surveyor-General, 
of  aliening  the  lands  which  had  been  granted 
to  their  father.  Priv.  L.,  1809,  p.  62;  6  Web. 
7,  ch.  25,  Act,  Mar.  2,  1810 ;  1  R.  S.,  720,  sec. 
13.  There  can  be  no  doubt,  that  the  certificate 
of  approbation  indorsed  by  the  Surveyor-Gen- 
eral on  the  deed  to  Gillett,  was  a  compliance 
with  the  Acts  of  1809  and  1810.  See,  Jackson 
\.  Brown,  15  Johns.,  264;  Murray  v.  Wooden,\l 
Wend.,  531. 

There  must,  I  think,  have  been  some  mis 
take  in  drawing  up  that  part  of  the  charge  of 
the  judge,  in  which  he  is  made  to  say,  that  the 
deed  to  Gillett  was  good  as  to  any  of  the  grant- 
ors who  were  at  the  time  married  women;  and 
that  it  was  void  as  to  such  of  the  grantors  as 
12.">*j  were  infants;  *for  I  hold  the  converse 
of  both  those  propositions  to  be  the  law.  The 
deed  of  an  infant  is  voidable  only  ;  not  void. 
Bool  v.  Mix,  17  Wend.,  119.  And  as  to  the 
married  women,  they  not  only  executed  the 
deed  without  their  husbands,  but  there  was  no 
such  acknowledgment  as  the  statute  required 
for  passing  the  estate  of  &feme  covert.  1  K.  & 
R.,  478,  sec.  2.  Without  an  acknowledgment 
on  a  private  examination,  etc.,  the  deed  was  a 
mere  nullity. 

We  are  referred  to  the  Act  of  1809,  which 
declares  that  the  deed  of-  certain  Indian  heirs 
shall  be  valid  if  executed  with  the  approbation 
of  the  Surveyor-General.  Priv.  L.,  1809,  p. 
62;  1  R.  S.,  720,  sec.  13.  But  the  object  of  that 
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Act  was  to  give  Indians,  in  certain  cases,  the 
same  capacity  to  take,  hold  and  convey  lands, 
as  though  they  were  "  citizens  of  this  State." 
It  was  not  designed  to  remove  any  other  disa- 
bility; and  as  to  the  questions  of  infancy  and 
coverture,  the  deed  can  have  no  other  effect 
than  though  it  had  been  executed  by  persons 
who  were  not  Indians.  As  to  the  infant  grant- 
ors, the  deed  is  voidable  only,  not  void;  as  to 
the  married  women,  it  is  a  nullity. 

The  plaintiffs,  therefore,  made"  out  a  title  in 
Gillett  to  either  four  or  five  sixths  of  the  prop- 
erty, according  as  it  shall  turn  out  that  both 
or  only  one  of  the  daughters  of  Capt.  John 
were  married  at  the  time  the  deed  to  Gilletl 
was  executed. 

There  can  be  no  doubt,  upon  the  evidence, 
that  Gillett  assigned  this  and  his  other  proper- 
ty at  the  time  he  was  discharged  as  an  insolv- 
ent debtor  in  1812.  His  counsel  contend,  how- 
ever, that  the  Insolvent  Law  of  1811  was  un- 
constitutional and  void,  and  that  the  assign- 
ment was,  consequently,  inoperative.  But  the 
Act  of  1811  has  never  been  held  to  be  wholly 
void.  On  the  contrary,  it  has  been  held  valid 
as  to  a  large  and,  probably,  much  the  largest 
class  of  creditors  who  were  affected  by  it.  For 
aught  that  appears,  the  discharge  was  valid  as 
to  all  the  creditors  of  Gillett;  but  if  it  was  good 
as  to  any  of  them,  it  does  not  lie  in  his  mouth 
to  say  the  assignment  was  inoperative. 

The  assignment  was  evidently  made  to  Ja- 
cacks, Mandell  *and  Norton,  the  per-  [*126 
sons  designated  by  the  recorder;  and  not  to 
Goodwin,  as  a  substitute  for  Jacacks.  But 
there  was  evidence,  from  which  the  jury 
might,  perhaps,  have  found,  had  the  question 
been  submitted  to  them,  that  an  order  substi- 
tuting Goodwin  in  the  place  of  Jacacks,  was 
made  by  the  recorder  soon  after  the  discharge 
was  granted.  As  this  was  after  an  assignment 
had  been  made  to  and  accepted  by  Jacacks, 
and  the  other  persons  originally  named  by  the 
recorder,  the  circuit  judge  was  of  opinion  that 
the  officer  had  exceeded  his  powers,  and  that 
the  order  appointing  Goodwin  was  void.  In 
that  decision  I  think  he  erred.  The  1st  section 
of  the  Insolvent  Act  of  1811  provides  that  the 
officer,  if  satisfied,  etc.,  shall  direct  a  grant  or 
assignment  of  the  petitioner's  estate  to  three 
persons,  to  be  named  by  the  officer.  6  Web., 
200.  The  2d  section  provides,  "that  in  case  of 
the  refusal  to  serve,  death,  absence,  or  inca- 
pacity, by  reason  of  sickness,  or  otherwise,  of 
any  person  so  named  as  assignee,  the  said  re- 
corder or  commissioner  shall  and  may  appoint 
another  in  his  stead;  and  so,  from  time  to  time, 
as  often  as  any  vacancy  shall  happen  from  any 
of  the  causes  before  mentioned,  such  vacancy 
being  sufficiently  suggested  and  made  to  appear 
to  such  recorder  or  commissioner."  The  lan- 
guage of  thfs  section,  especially  the  last  clause 
of  it,  is  very  broad,  and  it  seems  difficult  to 
deny  that  the  Legislature  intended  to  provide 
for  vacancies  happening  after  as  well  as  before 
an  assignment  had  been  executed.  In  Van 
Valkenburgh  v.  Elmendorf,  13  Johns.,  314,  no 
doubt  seems  to  have  been  entertained  that  the 
commissioner  had  power  to  supply  a  vacancy 
happening  after  an  assignment  had  been  exe- 
cuted. 

If  an  order  was,  in  fact,  made  substituting 
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Qoodwin  in  the  place  of  Jacacks,  it  may  then 
become  material  to  inquire,  whether  the  deed 
from  Mandell  and  Goodwin,  as  assignees  of 
Qillett,  to  Justus  Wright,  was  duly  acknowl- 
edged and  proved  under  the  Act  of  1818.  1  R. 
L.,  869,  sec.  1.  The  deed  was  acknowledged 
by  Mandell,  and  as  to  him  the  certificate  of  the 
commissioner  is  sufficient.  But  as  to  Goodwin, 
the  deed  was  not  well  proved.  Although,  from 
127*]  *ihe  record  produced,  the  deed  pur- 
ported to  be  witnessed  by  Thaddeus  Dann  and 
another  person,  it  does  not  appear  that  the 
Thaddeus  Dann  who  appeared  before  the  com- 
missioner was  a  subscribing  witness  to  the 
deed.  That  fact  was  neither  stated  by  Lewis, 
who  identified  Dann,  nor  did  Dann  himself  say 
that  he  was  a  subscribing  witness  to  the  deed. 
Again;  although  Dann  testified  before  the  com- 
missioners, "that  the  said  Goodwin  duly  exe- 
cuted the  within  deed,"  it  does  not  appear  how 
he  arrived  at  the  knowledge  of  that  fact.  The 
witness  neither  states  that  he  saw  the  deed  ex- 
cuted,  nor  that  Goodwin  acknowledged  to  him 
the  execution  of  the  deed.  See  Jackson  v.  Phil- 
lips, 9  Cow.,  1»)0,  112.  See.  also,  Norman  v. 
Wells,  17  Wand.,  135,  142,  143;  Munns  v.  Du- 
pont,  3  Wash.  C.  C.,  32,  42;  Kingwood  v.  Beth- 
lehem, 1  Green,  228. 

If  Goodwin  was  not  substituted  in  the  place 
of  Jacacks,  or  if  he  was  so  substituted,  and  it 
cannot  be  duly  proved  that  he,  as  well  as  Man- 
dell,  executed  the  deed  to  Wright,  then  the  ti- 
tle to  the  land  still  remains  in  the  assignees  of 
Gillett;  for  the  deed  of  Mandell  alone,  who  was 
one  of  several  assignees,  could  not  have  the  ef- 
fect of  conveying  any  interest  in  the  land.  The 
deed  should  have  been  executed  by  a  majority 
of  the  assignees.  6  Web.,  207,  sec.  17. 

Gillett,  as  we  have  already  seen,  only  ac- 
quired the  title  of  four  or  five  of  the  six  heirs 
of  the  patentee;  and  one  or  two  of  the  heirs  are 
tenants  in  common  with  Gillett's  assignees. 
But  it  is  impossible  to  maintain  that  the  de- 
fendant, without  showing  any  connection 
whatever  with  the  title,  is  to  be  deemed  in  pos- 
session under  those  heirs  as  a  tenant  in  com- 
mon with  the  assignees,  and  so  making  it  nec- 
essarv  for  the  plaintiffs  to  show  an  actual  oust- 
er. In  the  absence  of  all  proof  on  the  subject, 
there  is  just  as  much  ground  for  saying  that 
the  defendant  holds  under  the  assignees,  as 
there  is  for  saying  he  holds  under  the  heirs 
of  Capt.  John,  who  yet  own  one  or  two 
sixths  of  the  property.  So  far  as  appears,  the 
defendant  is  a  mere  trespasser,  having  no  con- 
nection whatever  with  the  title.  Before  he  can 
1 28*]  *call  on  the  plaintiffs  to  prove  that  they 
have  been  ousted,  he  must  show  that  he  is  him- 
self a  tenant  in  common  with  them,  or  that  he 
is  in  possession  under  some  person  holding 
that  relation  to  the  plaintiffs.  Although  the 
defendant  was  a  trespasser,  yet  as  he  did  not 
enter  or  hold  under  the  plaintiffs,  he  was  un- 
doubtedly at  liberty  to  show  a  title  out  of 
them  in  a  third  person.  See  Swart  v.  Service, 
21  Wend.,  86;  also,  Bloom  v.  Burdick,  infra, 
188.  But  that  is  a  very  different  thing  from 
putting  the  plaintiffs  to  prove  an  actual 
ouster. 

As  the  case  ntood  at  the  circuit,  the  assign- 
ees were  entitled  to  recover  all  but  one  or  two 
sixths  of  the  property,  and  a  new  trial  must 
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be  granted.  But  there  is  a  question  upon  the 
pleadings.  There  can  be  no  recovery  under 
the  first  count,  because  it  lays  a  title  in  Gillctt 
and  his  assignees.  The  title  is  either  in  one  or 
the  other,  and  not  in  both.  Where  a  joint  title 
in  several  persons  is  alleged,  it  is  not  enough 
to  prove  a  title  in  some  of  them.  Doe  v.  Butler, 
8  Wend.,  149.  The  second  count  must  also  fail, 
because  it  sets  up  a  title  in  Gillett,  after  that 
title  had  passed  to  Lis  assignees.  The  third 
count  lays  the  title  in  "Isaac  Norton,  one  of 
the  surviving  assignees  of  Gillett;"  and  the 
fourth  count  is  in  the  same  form,  but  on  the 
title  of  Jacacks.  If  there  were  two  surviving 
assignees  at  the  time  the  suit  was  brought,  the 
title  was  in  them  jointly;  and  it  should  have 
been  so  laid,  instead  of  alleging  a  several  title 
in  each. 

Aside  from  the  question  of  substitution,  Ja- 
cacks and  Norton  were  the  surviving  assignees 
of  Gillett,  at  the  time  the  suit  was  brought,  in 
Jan.,  1837.  Mandell  died  in  1828.  The  pleader 
was  right  in  making  Jacacks  and  Norton  par- 
ties, as  surviving  assignees;  but  he  made  u  mis- 
take in  joining  them  with  Giliett  in  the  first 
count,  and  in  separating  them  from  each  other 
in  the  third  and  fourth  counts.  If,  as  the  de- 
fendant alleges, Goodwin  was  duly  substituted 
in  the  place  of  Jacacks,  the  assignees  were  then 
Mandell,  Goodwin  and  Norton.  Mandell  died 
in  1828,  and  Goodwin  *in  1829  or  1830  [*12J> 
— both,  before  the  action  was  commenced — and 
Norton  was,  therefore,  sole  surviving  assignee. 
In  this  view  of  the  case,  the  third  count  was 
properly  framed,  except  that  it  called  Norton 
one  of  the  surviving  assignees,  instead  of  the 
surviving  assignee  of  Gillett.  This  trifling  mis- 
description  might  well  have  been  disregarded 
at  the  circuit,  and  would  have  been  cured  by 
a  subsequent  amendment.  But  there  is  a  further 
difficulty.  The  declaration  is  for  the  whole  in- 
terest, while  the  proof  shows  the  plaintiffs  only 
entitled  to  an  undivided  share  in  the  premi- 
ses. 2  R.  8.,  304,  sec.  9;  Holmes  v.  Seely,  17 
Wend.,  75. 

If  this  cause  goes  to  another  trial,  the  plaint- 
iffs, in  order  to  meet  the  proof  in  all  its  aspects, 
should  retain  the  court  alleging  a  title  in  Gil- 
lett; the  first  count  should  be  amended,  so  as 
to  allege  a  title  in  Jacacks  and  Norton  (Jacacks 
having  been  alive  at  the  time  the  suit  was  com- 
menced), as  surviving  assignees;  and  the  third 
count  should  be  amended,  so  as  to  state  a  title 
in  Norton  as  surviving  assignee.  The  fourth 
count  is  useless,  in  every  view  of  the  case. 
Counts  should  then  be  added  so  as  to  meet  the 
proof  in  relation  to  undivided  shares,  instead 
of  the  entirety  of  interest. 

The  plaintiffs  are  at  liberty  to  amend  ;  and 
there  must  be  a  new  trial ;  the  costs  to  abide 
the  event. 

Ordered  accordingly. 

Ejectment—Evidence  of  co-tenancy— Ouster.  Cited 
in-4  Hill,  118;  H.  &  D.,  191. 

Feme  covert— Alienation  by— Concurrence  of  hus- 
band. Cited  in-4  N.  T.,  12.  36 :  4  Barb.,  413. 

Ejectment  —  Pleading  —  Variance  —  Amendment. 
Overruled— 2  Barb.,  340. 

Cited  in— 5  Hun.  296 ;  2  Barb.,  168 :  6  Barb.,  131 ;  3 
How.  Pr.,  215 ;  4  How.  Pr.,  76:  17  Wis.,  174;  36  Mich., 
243:  54  Am.  Dec  ,  414  (12  111.,  423). 

Ejectment— Proof  of  title  in  third  person.  Cited  in 
—3  Barb.,  402;  46  Barb.,  526. 
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13O*]  *BLOOM  ET  AL.  e.  BURDICK. 

Action  of  Ejectment — Reliance  of  Defendants  on 
Sale  under  Surrogate's  Order — Practice  in 
Surrogate's  Court —  What  Error  not  Jurisdic- 
tional  Defect —  Whether  Sale  Binds  Infants—* 
Showing  Title  out  of  Plaintiffs. 

Although.by  1 R.  L.,  447,  sec.  10,a  surrogate  was  re- 
ouired.on  granting  letters  of  administration,to  take 
from  the  applicant  a  bond  with  two  or  more  sure- 
ties :  yet  the  omission  to  do  this  was  mere  error,  to 
be  corrected  on  appeal,  and  not  a  jurisdictional  de- 
f  ect,exposing  the  proceeding  to  collateral  impeach- 
ment. 

In  a  proceeding  under  that  statute  for  a  surro- 
gate's sale  to  pay  debts.it  is  essential  to  jurisdiction 
that  the  petition  for  that  purpose  should  have  been 
accompanied  by  an  account  of  the  personal  estate, 
made  at  the  time,  as  well  as  of  the  debts ;  and  a  ref- 
erence to  the  general  inventory,  previously  filed, 
will  not  answer  as  a  substitute  for  the  former. 

But  if  the  account  was,  in  truth,  presented.it  will 
suffice,  though  named  in  the  proceedings  an  inven- 
tory. 

And  where  the  petition  was  presented  at  the  com- 
ing in  of  the  general  inventory :  held,  that  no  other 
account  of  the  personal  estate  was  requisite. 

Semble,  that  the  usual  presumption  in  favor  of  the 
performance  of  official  duty,  is  to  have  little  weight 
in  making  out  an  essential  jurisdictional  fact. 

The  above  statute  did  not  require  the  actual  ap- 
plication of  the  personal  estate  to  the  payment  of 
debts,  as  a  condition  precedent  to  the  right  to  pe- 
tition for  sale;  but  only  that  such  application  should 
have  been  made  prior  to  the  order  of  sale. 

Where,  in  the  order  of  sale,  as  well  as  the  deed  un- 
der it,  the  land  was  described  as  "  being  ninety-one 
acres  of  the  southwest  corner  of  lot  number  eleven;" 
and  it  was  shown  that  the  deceased  died  seised  of 
just  that  quantity  in  the  designated  lot,and  that  his 
land  touched  the  southwest  corner;  held,  that  the 
description  was  sufficient  to  pass  the  title  to  the  pur- 
chaser. 

A  defendant  in  ejectment,not  having  entered  un- 
der the  plaintiff,  may  show  title  out  of  the  latter 
without  connecting  himself  with  it. 

Though  the  surrogate,  by  the  presentation  of  the 
petition  and  account,  acquired  jurisdiction  of  the 
subject-matter,he  did  not  over  the  persons  to  be  af- 
fected ;  and  the  latter  is  as  essential  to  the  validity 
of  the  sale,  as  the  former. 

A  sale  of  real  estate  to  pay  debts,  in  virtue  of  a 
surrogate's  order,  under  the  statute  referred  to,  is 
void  as  to  infant  heirs  for  whom  no  guardian  was 
appointed. 

The  case  of  Jackson  v.  Crawfords,  12  Wend.,  533, 
commented  on  and  explained. 

No  one  can  be  condemned.or  devested  of  his  rights, 
until  he  has  had  an  opportunity,  in  some  form,  of 
being  heard;  as  by  serving  process,  publishing. no- 
tice, appointing  a  guardian,  etc.  And  if  judgment 
be  rendered  against  him  before  that  is  done,the  pro- 
ceeding will  be  utterly  void. 

Where  a  statute  prescribes  the  mode  of  acquiring 
jurisdiction  over  the  person,that  mode  must  be  com- 
plied with,  or  the  proceeding  will  be  a  nullity. 


The  surrogate's  court  is  one  of  inferior  jurisdic- 
tion, and  a  party  seeking  to  *make  title  to  [*131 
real  estate  under  its  proceedings,  must  show  affirm- 
atively that  it  had  jurisdiction. 

The  consequences  of  an  ascertained  jurisdictional 
defect,  in  avoiding  the  proceedings,  is  the  same, 
whether  the  court  be  of  superior  or  inferior  juris- 
diction. The  distinction  lies  in  the  mode  of  reach- 
ing the  defect.  In  regard  to  superior  courts,  their 
jurisdiction  is  presumed  till  the  contrary  appears ; 
whereas,  the  jurisdiction  of  inferior  courts  is  never 
presumed,  but  must  be  proved. 

The  case  of  Denning  v.  Corwin,  11  Wend.,  647,  so 
far  as  it  asserts  that  the  judgment  of  a  superior 
C9urt  will  be  void,  if  the  record  do  not  show  juris- 
diction expressly,  has  been  overruled, 

A  statute  authority  by  which  one  may  be  deprived 
of  his  estate,  must  be  strictly  pursued. 

Where  the  proceedings  are  at  common  law,and  an 
infant  appears  by  attorney  instead  of  guardian,  or, 
after  service  of  process,  suffers  a  default,  the  judg- 
ment will  be  erroneous  merely,  not  void. 

Citations— 1 R.  S.,  447,  sees.  3, 10, 23, 26,  32;  19  Wend., 
334;  4  Wend,  436;  12  Wend.,  533;  15  Johns.,  121 ;  19 
Johns.,  7, 39 ;  17  Wend.,  483 ;  21  Wend.,  40 ;  6  Cow., 
221 ;  3  Cow.,  59 ;  11  Wend.,  647  ;  4  Binn.,  97;  11  Mass., 
507,512;  17  Mass..  91;  6  Wh.,  119;  7  Wend.,  148  ;  13 
Wend.,  465 ;  20  Wend.,  241 ;  7  Cow.,  88 ;  4  Wh.,  77. 

EJECTMENT  for  91  acres  of  land,  part  of 
£j  military  lot  No.  11,  Dryden,  tried  at  the 
Tompkins  Circuit,  in  Sep.,  1839,  before  Monell, 
C.  Judge.  The  plaintiffs  made  title  to  four 
ninths  of  the  premises  in  question,  as  the  chil- 
dren and  heirs  at  law  of  Henry  Bloom, deceased. 
The  defendant  relied  on  showing  title  out  of 
the  plaintiffs  by  virtue  of  a  surrogate's  sale. 
Henry  Bloom  died  seised  of  the  premises  in 
question  Sep.  11,  1818,  leaving  nine  children, 
most  of  whom, including  all  of  the  four  plaint- 
iffs, were  under  the  age  of  21  years.  The  de- 
fendant gave  in  evidence  the  following  papers: 
1.  Letters  of  administration  on  the  estate  of 
Henry  Bloom,  granted  by  the  surrogate  of 
Tompkins  Co.,  Sep.  18,  1818,  to  three  individ- 
uals. 2.  A  bond  executed  by  the  administrators 
on  that  occasion,  which  was  in  proper  form, 
but  there  was  but  one  surety.  3.  A  petition  of 
the  administrators  to  the  surrogate,  for  an  or- 
der to  sell  real  estate;  in  which  they  represent, 
among  other  things,  "  that  they  have  made  a 
just  and  true  inventory  of  all  the  goods,  chat- 
tels and  credits,  of  the  estate  of  the  said  Henry 
Bloom ,and  also  an  estimate  of  the  debts  of  the 
estate,  all  which,  duly  authenticated,  is  on  file 
in  the  office  of  the  said  surrogate  ;  "  that  the 
personal  estate  is  insufficient  to  pay  debts,  etc. 
The  petition  was  without  date,  and  there  was 
no  mark  upon  it  to  show  when  it  was  filed. 


NOTE.— Jurisdiction— Presumption  as  to — Distinc- 
tion between  superior  and  inferior  courts. 

"It  is  undoubtedly  true  that  a  superior  court  of 
general  jurisdiction,  proceeding  within  the  general 
scope  of  its  powers,  is  presumed  to  act  rightly.  All 
intendments  of  law,  in  such  cases,  are  in  favor  of  its 
acts.  It  is  presumed  to  have  jurisdiction  to  give 
the  judgment  it  renders  until  the  contrary  appears. 
And  this  presumption  embraces  jurisdiction,  not 
only  of  the  cause  or  subject-matter  of  the  action  in 
which  the  judgment  is  given,  but  of  the  parties 
also.  The  rule  is  different  with  respect  to  courts  of 
special  and  limited  authority ;  as  to  them  there  is 
no  presumption  of  law  in  favor  of  their  jurisdiction; 
that  must  affirmatively  apppear  by  sufficient  evi- 
dence, or  proper  averments  in  the  record,  or  their 
judgments  will  be  deemed  void  on  their  face.  But 
the  presumptions,  which  the  law  implies  in  support 
of  the  judgments  of  superior  courts  of  general  ju- 
risdiction, only  arise  with  respect  to  jurisdictional 
facts  concerning  which  the  record  is  silent."  Per 
Field,  J.,  in  Galpin  v.  Page,  85  U.  S.,  365  (Book  XXI., 
962,  Law.  ed.)  In  the  subsequent  portion  of  this 
opinion  the  Justice  further  points  out  the  limita- 
tions of  this  doctrine. 
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See,  also.  Ford  v.  Babcock,  1  Den'.,  158;  Van  Deusen 
v.  Sweet,  51  N.  Y.,  378 ;  Shufeldt  v.  Buckley,  45  111., 
223;  Sears  v.  Terry,  26  Conn.,  273;  Wiley  v.  Pratt, 
23  Ind.,  628 ;  Hahn  v.  Kelly,  34  Cal.,  391 ;  Falkner  v. 
Guild,  10  Wis.,  563 ;  Hatcher  v.  Rocheleau,  18  N.  Y., 
86 ;  Kundolf  v.  Thalheimer,  17  Barb.,  506. 

Nothing  will  be  presumed  against  the  jurisdiction  of 
an  inferior  court.  Reno  v.  Pinder,  20  N.  Y.,  298. 

See,  further,  as  to  jurisdiction  of  inferior  courts, 
People  v.  Van  Alstyne,  32  Barb..  131;  Bolton  v. 
Brewster,  32  Barb.,  389 ;  Adkins  v.  Brewer.  3  Cow., 
206 ;  Powers  v.  People,  4  Johns.,  291 ;  Loomis  v. 
Bowers,  22  How.  Pr.,  361. 

As  to  judgment  of  foreign  court,  see  Vandenheuvel 
v.  United  Ins.  Co.,  2  Johns.  Cas.,  451,  note. 

When  and  how  far  judgments  of  sister  States  ex- 
aminable— Whether  recital  of  jurisdictional  facts 
may  be  contradicted.  Hitchcock  v.  Aicken,  1  Cai., 
460,  note;  Pawling  v.  Willson,  13  Johns.,  192,  note. 

Jurisdiction  over  consuls— Objections,  when  taken — 
Jurisdiction  determined  by  facts  at  time  action 
brought.  Davis  v.  Packard,  10  Wend.,  50,  note. 
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]  The  surrogate  before  whom  *thte  busi- 
ness was  transacted  died  before  the  trial,  and 
the  papers  were  produced  by  his  successor  in 
office.  4.  An  inventory  of  the  goods  and  chat- 
tels of  the  deceased, dated  Feb.  21, 1819,  amount- 
ing to  $649 .81;  and  also  of  the  debts  due  the 
estate,  amounting  to  $378.56;  total,  $1,023.87. 
On  the  back  of  the  inventory  there  was  a  cer- 
tificate by  Peter  Conrad  and  James  Nichols, 
that  the  within  was  a  true  appraisal  of  the  per- 
sonal property  of  the  deceased, made  by  them. 
This  was  without  date;  but  there  was  appended 
to  the  inventory  the  usual  oath  by  each  of  the 
appraisers,  that  he  would  truly  appraise,  etc., 
which  was  taken  before  the  surrogate  Sep.  11, 
1819.  On  the  back  of  the  inventory  there  was 
also  an  affidavit,  the  body  of  which  was  in  the 
handwriting  of  the  surrogate,  and  the  signa- 
tures in  the  handwriting  of  the  administrators, 
by  which  the  administrators  swore  to  the  truth 
of  the  inventory  ;  but  there  was  no  date  or 
jurat  to  this  paper.  5.  An  account  and  esti- 
mate of  the  debts  due  from  the  estate.amount- 
ing  to  $2,235.37 — leaving  a  balance  of  debts, 
over  and  above  the  personal  estate,  of  $1,212. 
To  this  account  there  was  subjoined  an  affi- 
davit by  one  of  the  administrators,  that  it  was 
a  just  and  true  estimate  of  the  debts.etc. ;  which 
purported  to  have  been  sworn  May  11,  1820  ; 
the  body  of  the  affidavit  and  the  jurat  being  in 
the  handwriting  of  the  surrogate,  but  he  had 
not  subscribed  his  name.  The  name  of  the  ad- 
ministrator was  subscribed  in  his  own  hand- 
writing. There  was  a  note  at  the  bottom  of  the 
inventory  in  the  handwriting  of  the  surrogate; 
by  which  it  appeared  that  he  struck  the  balance 
between  the  amount  of  debts  to  be  paid,  and 
the  amount  of  the  personal  estate.makingitas 
above  mentioned ,  $1,212.  6.  An  order  by  the 
surrogate,  May  12.  1820,  reciting,  among  other 
things,  that  the  administrators  had  presented 
a  petition  to  the  surrogate  setting  forth  that 
they  had  made  a  just  and  true  inventory  and 
estimate  of  the  personal  estate,  whereby  it  ap- 
peared that  the  personal  estate  was  insufficient 
to  pay  the  debts;  and  further  reciting.that  the 
133*]  inventory  and  estimate  mentioned  in 
the  petition  had  been  duly  filed  in  the  surro- 
gate's office.  It  was  thereupon  ordered, that  all 
persons  show  cause  June  26  then  next,  why  so 
much  of  the  real  estate  should  not  be  sold,  as 
would  be  sufficient  to  pay  his  debts.  This  or- 
der was  duly  published.  The  only  evidence  of 
this  order  was  the  printed  copy  of  it  annexed 
to  the  affidavits  of  the  publication,  and  a  re- 
cital of  it  in  the  subsequent  order  of  the  sur- 
rogate, ordering  a  sale.  7.  An  order  of  the  sur- 
rogate. June  26,  1840,  for  the  sale  of  "All  that 
certain  piece  or  parcel  of  land,  situate,  lying 
and  being  in  the  Town  of  Dryden.in  the  County 
of  Tompkins,  and  State  of  New  York,  being 
ninety-one  acres  of  the  southwest  corner  of  lot 
number  eleven,  in  the  said  Town  of  Dryden." 
The  intestate,  besides  this  land,  died  seised  of 
a  farm  in  Lansing,  Tompkins  Co.,  on  which 
he  lived  before  his  death. 

The  sale  was  duly  advertised,  and  made  in 
pursuance  of  the  surrogate's  order;  the  prop- 
erty was  purchased  by  Abraham  Bloom,  for 
the  sum  of  $1,200;  the  sale  was  confirmed  by 
the  surrogate,  and  a  deed  was  executed  to  the 
purchaser  Dec.  19,  1820,  describing  the  land 
as  it  is  described  in  the  surrogate's  order.  That 
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part  of  lot  No.  11,  of  which  the  intestate  died 
seised,  and  which  is  in  controversy  in  this 
-uii .  lies  in  the  form  of  an  L,  one  leg  being  13 
chains  wide  on  the  south  line  of  the  lot,  and 
50  chains  82  links  long  on  the  west  line  of  the 
lot ;  and  the  other  leg,  being  10  chains  82  links 
wide,  north  and  south,  and  extending  east- 
ward, from  the  north  end  of  the  first  leg,  23 
chains  and  5  links. 

The  present  surrogate  testified  that  he  could 
find  no  order  by  the  surrogate  to  show  cause 
why  the  real  estate  should  not  be  sold,  except 
the  printed  copy  annexed  to  the  affidavits  of 
publication  ;  that  he  could  find  no  account  of 
the  property,  other  than  the  inventory  pro- 
duced, nor  any  appointment  of  guardians  for 
the  infants,  nor  any  bond  in  relation  to  such 
appointment. 

The  plaintiffs  gave  evidence  for  the  purpose 
of  showing  *fraud  in  procuring  the  [*134 
sale,  when  not  necessary  for  the  payment  of 
debts. 

The  judge,  without  specifying  on  what  par- 
ticular ground  he  thought  the  sale  void,  di- 
rected the  jury  to  find  a  verdict  for  the  plaint- 
iff; which  the  defendant  now  moves  to  set 
aside. 

Mr.  C.  Humphrey,  for  defendant. 

Mr.  B.  Johnson,  for  plaintiffs. 

By  the  Court  Bronson.  J.  As  the  judge 
did  not  specify  on  what  particular  ground  he 
held  the  sale  under  the  surrogate's  order  void, 
it  will  be  proper  to  examine  the  several  objec- 
tions which  have  been  urged  against  the  valid- 
ity of  the  sale,  on  the  argument.  The  counsel 
for  the  plaintiffs  insist  that  the  sale  was  void, 
on  several  grounds. 

I.  It  is  said  that  administration  was  not  duly 
granted,  because  there  was  but  one  surety  to 
the  bond.    The  loth  section  of  the  Act  of  1813 
provides,  that  the  surrogate  shall,  upon  grant- 
ing administration  of  the  goods  of  any  person 
dying  intestate,  take  of  the  person  or  persons 
to  whom  such  administration  shall  be  granted, 
sufficient  bonds  to  the  people  of  this  State, 
with  two  or  more  competent  sureties.  1  R.  8., 
447,  sec.    10.     The  duty  of  the  surrogate  is 
plain,  but  the  omission  to  take  two  or  more 
sureties  is  not  a  matter  which  goes  to  the  foun- 
dation of  the  proceeding,  so  as  to  render  the 
letters  of  administration  void.  Only  two  things 
were  essential  to  the  jurisdiction  of  the  surro- 
gate in  granting  administration,   to  wit  :  the 
death  of  the  intestate,  and  the  fact  that  at,  or 
immediately  previous  to  his  death,  he  was  an 
inhabitant  of  the  same  county  with  the  surro- 
gate.   Sec.  3.    If  those  facts  existed  in  this  case 
which  is  not  denied,  the  surrogate  had  author- 
ity to  act,  and  the  omission  to  take  a  proper 
bond,  was  an  error  to  be  corrected  on  appeal, 
sec.  32,  and  not  a  defect  of  jurisdiction  which 
would  render  the  whole  proceeding  void. 

II.  It  is  said  that  the  application  for  a  sale 
of  the  real  estate  was  not  accompanied  by  an 
account  of  the  personal  *estate  and  [*135 
debts  of  the  intestate ;  that,  instead  of  an  ac- 
count made  at  that  time  of  the  personal  estate, 
reference  was  had  to  the  usual  inventory  which 
had  been  previously  filed.     This  is  an  impor- 
tant point, because  a  petition  and  account  are  es- 
sential to  the  surrogate's  jurisdiction  in  order- 
ing a  sale.     The  administrator  is  in  all  cases 
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to  make  and  exhibit  an  inventory  of  the  per- 
sonal estate,  within  six  months  after  the  grant 
of  administration.  Sec.  10.  And  without  any 
reference  to  that  provision,  he  must  accom- 
pany his  petition  for  a  sale  of  land  by  an  ac- 
count of  the  personal  estate  and  debts,  as  far 
as  he  can  discover  the  same.  Sees.  23,  26.  If 
the  general  inventory  had  been  previously 
filed,  and  there  was  no  account  beyond  a  ref- 
erence to  that  document.it  would  not,  I  think, 
be  sufficient,  and  the  order  to  sell  could  not 
be  supported.  I  have  already  remarked  that 
the  requirement  of  an  account  is  wholly  in- 
dependent of  that  relating  to  the  inventory ; 
the  one  must  be  furnished  although  the  oth- 
er may  be  on  file.  There  is  a  good  reason 
for  such  a  rule.  The  administrator  before 
the  application  for  a  sale,  may  have  discov- 
ered personal  estate  of  the  intestate,  of  which 
he  had  no  knowledge  at  the  time  the  inven- 
tory was  filed;  debts  due  the  intestate,  which 
were  deemed  bad  at  the  time  of  making  the 
inventory,  may  have  proved  available,  either 
in  whole  or  in  part;  and  property,  which  was 
appraised,  may  have  advanced  in  value.  It  is, 
therefore,  proper,  as  well  as  a  plain  require- 
ment of  the  statute,  that  there  should,  in  all 
cases,  be  an  account  at  the  time  of  the  applica- 
tion for  a  sale  of  real  estate. 

But  if  an  account  is  in  fact  presented,  it  can 
do  no  harm  that  it  receives  the  name  of  inven- 
tory, instead  of  account.  Nor  do  I  think  it 
necessary  that  there  should  be  two  separate 
documents,  in  a  case  where  the  common  in- 
ventory is  presented  at  the  time  of  applying 
for  a  sale.  When  the  inventory  comes  in  at 
that  time,  it  must  necessarily  contain  the  same 
matter  that  would  appear  by  such  an  account 
as  is  mentioned  in  the  23d  section  ;  and  one 
document  may  well  answer  the  double  purpose 
of  inventory  and  account. 

It  becomes,  therefore,  important  to  inquire 
136*]  when  the  inventory  *in  this  case  was 
filed.  It  is  dated  in  Feb.,  1819;  but  it  seems 
quite  probable  that  it  was  riot  filed  at  that  time, 
because  there  is  an  oath  of  the  appraisers  ap- 
pended to  it,  which  was  sworn  before  the  sur- 
rogate Sep.  11,  following.  It  may  not  have 
been  filed  on  the  last  mentioned  day;  for  the 
oath  then  made  was  not  to  the  truth  of  the  in- 
ventory, as  though  that  document  had  already 
been  prepared,  but  the  oath  of  each  appraiser 
was,  that  "  that  I  will  truly,  honesty  and  im- 
partially appraise,"  etc.  An  account  or  esti- 
mate of  the  debts  to  be  paid,  was  evidently 
presented  to  the  surrogate  at  the  time  of  ap- 
plying for  a  sale.  An  affidavit  of  one  of  the 
administrators,  purporting  to  have  been  sworn 
May  11,  1820,  the  day  before  the  order  to  show 
cause,  was  subjoined  to  this  account,  and  the 
jurat  was  in  the  handwriting  of  the  surrogate, 
though  his  name  was  not  subscribed  to  it.  The 
petition  for  a  sale  speaks  of  the  inventory  of 
the  personal  estate  and  this  account  of  debts 
in  terras  which,  to  say  the  least,  cannot  be 
made  to  imply  that  they  were  presented  or 
filed  at  different  times.  There  is,  on  the  one 
side,  little  or  no  evidence  to  prove  that  the  in- 
ventory was  filed  before  making  the  order  to 
show  cause;  and  on  the  other,  there  is  some 
evidence  tending  to  show  that  it  was  filed  at 
that  time.  And  here  the  presumption  that 
very  officer  does  his  duty,  may,  perhaps,  be 
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entitled  to  some  weight;  Ford  v.  Walsworth, 
19  Wend.,  334;  and  would  aid  the  conclusion 
that  the  inventory  was  presented  at  the  proper 
time  for  sustaining  the  jurisdiction  of  the  sur- 
rogate. I  do  not  think,  however,  that  much 
importance  should  be  given  to  that  presump- 
tion, where,  as  in  this  case,  it  is  resorted  to  for 
the  purpose  of  making  out  a  vital  jurisdiction- 
al  fact.  But  without  it,  there  was  some  evi- 
dence for  the  jury.  What  they  would  have 
said,  as  to  the  time  of  filing  the  inventory,  if 
the  question  had  been  submitted  to  them,  I 
will  not  attempt  to  conjecture.  I  have  only 
noticed  the  evidence  far  enough  to  show  that 
there  was  a  question  for  the  jury;  and  it  fol- 
lows, that  if  the  judge  based  his  decision 
against  the  validity  of  the  sale,  on  the  ground 
that  there  was  no  account,  there  must  be  a  new 
trial. 

*1II.  The  next  objection  is,  that  be-  [*137 
fore  petitioning  for  a  sale,  the  administrators 
had  not  applied  the  personal  estate  which  had 
come  to  their  hands  towards  the  payment  of 
the  debts  of  the  intestate.  An  inventory  must 
be  filed  before  asking  for  a  sale,  but  it  is 
enough  if  the  personal  estate  has  been  applied 
to  the  payment  of  debts  before  a  sale  is  or- 
dered. The  application  may  be  made  between 
the  order  to  show  cause,  and  the  final  order 
for  a  sale.  Sec.  26.  In  this  case  the  amount 
of  debts  to  be  paid  was  $2,235.37;  the  person- 
al estate  amounted  to  $1,023.37;  the  balance, 
$1,212,  was  struck  by  the  surrogate,  and  prob- 
ably at  the  time  the  petition  was  presented.  In 
the  order  for  a  sale  the  surrogate  adjudges 
that  the  personal  estate  was  insufficient  for  the 
payment  of  debts,  and  that  there  yet  remained 
due  and  unpaid,  of  the  debts,  besides  costs,  the 
sum  of  $1,212,  which  is  the  precise  amount  of 
debt  that  would  remain  unpaid  if  all  the  per- 
sonal estate  had  been  previously  applied  to 
that  object.  There  is,  therefore,  some  reason 
for  believing  that  the  personal  estate  had  been 
properly  applied  before  the  order  for  a  sale 
was  made. 

IV.  It  is  also  objected  that  nothing  passed  by 
the  sale,  in  consequen.ce  of  the  defective  and 
imperfect  description  of  the  land  in  the  sur- 
rogate's order,  and  in  the  administrator's  deed. 
Sec.  23.  If  there  was  nothing  in  the  case  be- 
yond the  words,  "  being  ninety-one  acres  of 
the  southwest  corner  of  lot  number  eleven," 
there  would  be  some  difficulty  in  saying  that 
all  the  land  passed  which  is  in  controversy  in 
this  suit.  The  description  would  be  best  an- 
swered by  laying  out  91  acres  in  a  square  form 
on  the  southwest  corner  of  the  lot,  which 
would  not  include  more  than  40  acres  of  the 
land  of  the  intestate,  and  would  include  about 
50  acres  of  land  belonging  to  some  other  per- 
son. But  there  is,  I  think,  enough  in  the  case 
to  help  the  purchaser  out  of  this  difficulty.  It 
was  an  order  for  the  sale  of  the  real  estate  of 
which  Henry  Bloom  died  seised,  and  there 
were  to  be  91  acres  in  a  specified  lot.  The  in- 
testate owned  precisely  that  quantity  of  land, 
and  no  more,  in  the  designated  lot,  and  his 
land  *touched  the  southwest  corner  of  [*138 
the  lot,  though  it  did  not  lie  in  a  square  form. 
The  surrogate  evidently  had  in  view  the  par- 
ticular parcel  of  land  which  the  intestate 
owned  in  lot  number  eleven.  The  matter  must 
have  been  well  understood  by  all  of  the  par- 
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ties  in  Interest,  and  I  think  the  whole  of  the 
land  in  controversy  might  well  pass  by  the 
deed. 

V.  If  there  was  ground  for  imputing  fraud 
to  Abraham  Bloom,  the  purchaser,  that  was  a 
question  of  fact  for  the  jury. 

VI.  As  the  defendant  did  not  enter  under 
the  plaintiffs,  be  was  at  liberty  to  show  a  title 
out  of  them,  although  he  did  not  connect  him- 
self with  that  title. 

VII.  The  only  remaining  question  is,  wheth- 
er the  plaintiffs,  who  were  infants  at  the  time 
of  the  proceedings  before  the  surrogate,  and 
for  whom  no  guardian  was  appointed,  are  con- 
cluded by  the  sale.    We  have  been  referred  to 
the  cases  of  Jackson  v.  Robinson,  4  Wend.,  486, 
and  Jackson  v.  Crawford,  12  Id.,  533,  as  decid 
ing  the  point  against  the  infant  heirs.    But  I 
have  been  unable  to  discover  that  this  ques- 
tion was  involved,  or  even  mentioned  in  Jack- 
ton  v.  Robinson;  and  the  decision  in  Jackson 
v.  Crawford  turned  upon  another  ground.  The 
objection  was  taken,  in  that  case,  that  no 
guardian  ad  litem  had  been  appointed  for  the 
infants;  but  such  evidence  was  given  in  rela- 
tion to  what  was  done  before  the  surrogate, 
and  the  probable  loss  of  a  portion  of  the  pa- 
pers, that  the  judge  told  the  jury  they  would 
be  warranted  in  presuming  that  all  necessary 
proceedings  had  been  duly  bad  before  the  sur- 
rogate, and  that  guardians  for  the  infant  heirs 
had  been  duly  appointed.     On  a  motion  for  a 
new  trial,  Sutherland,  J.,  who  delivered  the 
opinion  of  the  court  said:  "  The  parol  evi- 
dence fully  warrants  the  conclusion,  that  all 
the  proceedings    before  the  surrogate  were 
strictly  formal  and  regular."  And  again;  "The 
presumption  of  the  entire  regularity  of  those 
proceedings  is  strengthened  by  the  long  acqui- 
escence of  the  heirs  at  law."  In  the  case  at  bar, 
although  there  is  evidence  enough  that  this 
1 39*]  business  was  *loosely  done,  there  is  no 
evidence  tending  to  show  the  loss  of  papers, 
and  no  foundation  has  been  laid  for  presum- 
ing the  appointment  of  a  guardian.     It  is  in 
proof,  that  none  was  appointed,  so  far  as  ap- 
pears from  the  records  and  papers  in  the  sur- 
rogate's office.   This  is,  then,  a  case  where  the 
question  is  directly  and  necessarily  presented, 
and  that,  too,  for  the  first  time,  so  far  as  I  have 
observed,  whether  infant  heirs  can  be  con- 
cluded under  this  statute  without  a  guardian 
to  appear  for  and  take  care  of  their  interests. 

The  surrogate  undoubtedly  acquired  juris- 
diction of  the  subject  matter,  on  the  presenta- 
tion of  the  petition  and  account;  but  that  was 
not  enough.  It  was  also  necessary  that  he 
should  acquire  jurisdiction  over  the  persons  to 
be  affected  by  the  sale.  It  is  a  cardinal  prin- 
ciple in  the  administration  of  justice,  that  no 
man  can  be  condemned  or  devested  of  his  right 
until  he  has  had  the  opportunity  of  being 
beard.  He  must,  either  by  serving  process, 
publishing  notice,  appointing  a  guardian,  or  in 
some  other  way,  be  brought  into  court;  and  if 
judgment  is  rendered  against  him  before  that 
is  done,  the  proceeding  will  be  as  utterly  void 
as  though  the  court  had  undertaken  to  act 
where  the  subject  matter  was  not  within  its 
cognizance.  Borden  v.  FStch,  15  Johns.,  121; 
Bigelow  v.  Stearns,  19  Id.,  89;  Mills  v., Martin, 
19  Id.,  7.  This  is  the  rule  in  relation  to  all 
courts,  with  only  this  difference,  that  the  juris- 
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diction  of  a  superior  court  will  be  presumed 
until  the  contrary  appears;  whereas  an  inferi- 
or court,  and  those  claiming  under  its  author- 
ity, must  show  that  it  hadjurisdiction,  Foot 
v.  Sttvent,  17 Wend., 488;  Hartv.  Seixas,  21  Id., 
40.  The  surrogate's  court  is  one  of  inferior 
jurisdiction;  it  Is  a  mere  creature  of  the  stat- 
ute. Dakin  v.  Hudson,  6  Cow.,  221.  Indeed, 
it  has  been  held  in  all  the  cases  relating  to  sur- 
rogates' sales,  that  the  person  claiming  under 
them  must  show  affirmatively  that  the  officer 
had  acquired  jurisdiction.  The  distinction  be- 
tween superior  and  inferior  courts  is  not  of 
much  importance  in  this  particular  case,  for 
whenever  it  appears  that  there  was  a  want  of 
jurisdiction,  the  judgment  will  be  void,  in 
whatever  court  it  was  rendered. 

*It  not  only  a  general  principle  in  ^*14O 
the  law,  that  courts  must  acquire  jurisdiction 
over  the  persons  to  be  affected  by  their  judg- 
ments, but  in  relation  to  these  sales  the  statute 
has  specially  pointed  out  the  means,  and  im- 
posed the  duty,  of  bringing  the  proper  parties 
before  the  court.  The  surrogate,  when  the  sub- 
ject has  been  properly  presented  to  him  must, 
in  the  first  place,  make  an  order  directing  all 
persons  interested  in  the  estate  to  appear  be- 
fore him  at  a  certain  day  and  place,  to  show 
cause  why  the  real  estate  should  not  be  sold 
for  the  payment  of  debts;  and  this  order  must 
be  published  in  two  newspapers  for  four  weeks 
successively.  Sec.  23.  This  notice  serves  the 
purpose  of  bringing  in  all  such  persons  as  the 
law  presumes  capable  of  taking  the  charge  of 
their  own  interests,  and  defending  themselves 
in  courts  of  justice;  but  it  does  not  include 
infant  heirs  and  devisees.  The  81st  section 
was  made  for  their  protection;  and  it  provides, 
"  That  in  all  cases  where  a  petition  shall  be 
presented  by  any  executors  or  administrators, 
for  the  sale  of  the  whole  or  part  of  the  real  es- 
tate of  their  testator  or  intestate,  and  one  or 
more  of  the  devisees  or  heirs  of  such  testator 
or  intestate  shall  be  infants,  the  judge  of  the 
Court  of  Probates  or  the  surrogate  to  whom 
the  same  may  be  presented,  shall  appoint  some 
discreet  and  substantial  freeholder  a  guardian 
of  such  infant  or  infants,  for  the  sole  purpose 
of  appearing  for  and  taking  care  of  the  inter- 
est of  such  infants  in  the  proceedings  therein." 
This  mode  of  bringing  in  the  infant  heirs  waa 
not  pursued,  and  the  plaintiffs  have  had  no 
day  in  court.  Without  it,  they  cannot  be  de- 
prived of  their  inheritance. 

The  cases  to  which  I  have  already  referred 
have  settled  a  principle  decisive  of  this  ques- 
tion. But  I  will  mention  a  few  other  decisions, 
for  the  purpose  of  showing  that  the  prescribed 
form  for  obtaining  jurisdiction  of  the  person, 
whatever  that  form  may  be,  must  be  strictly 
pursued.  In  the  Matter  of  Underwood  v.  Irv- 
ing, 3  Cow. ,  59,  the  creditors  of  an  insolvent 
debtor  were  to  be  brought  in  by  the  publica- 
tion of  a  notice  for  ten  weeks,  and  it  was  held, 
that  the  judge  had  no  jurisdiction  to  grant  a 
discharge  where  the  *notice  had  been  [*  141 
published  only  six  weeks.  In  Denning  v.  Car- 
win,  11  Wend".,  647,  a  judgment  of  this  court, 
in  partition,  was  held  void,  because  it  did  not 
appear  by  the  record  that  the  notice  required 
by  the  statute  in  the  case  of  unknown  owners 
had  been  duly  published.  This  case,  so  far  as 
it  asserts  the  doctrine  that  the  judgment  of  a 
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Superior  Court  will  be  void  if  the  record  do  not 
show  jurisdiction,  has  been  overruled.  Foot  v. 
Stevens,  17  Wend.,  483;  Hart  v.  Seixas,  21  Id., 
40.  But  the  principle,  remains  untouched,  that 
whenever  the  want  of  jurisdiction  appears,  the 
judgments  of  any  and  all  courts  will  be  void; 
and  when  the  party  in  interest  is  to  be  brought 
in  by  means  of  a  public  notice,  the  want  of 
such  notice  will  be  a  fatal  defect. 

In  Messinger  v.  Kintner,  4  Binn.,  97,  a  de- 
cree of  the  orphan's  court  was  held  void  as 
Against  infants,  for  whom  no  guardian  had 
been  appointed  pursuant  to  the  statute.  In 
Smith  v.  Rice,  11  Mass.,  507,  the  statute  re- 
quired that  the  judge  of  the  Court  of  Probates 
should  appoint  guardians  for  infants,  and  some 
•discreet  person  to  represent  a  party  out  of  the 
State;  and  for  want  of  such  appointment,  the 
proceedings  were  held  to  be  void.  This  decis- 
ion was  fully  approved  in  Proctor  v.  Newhall, 
17  Mass.,  91. 

The  rule  that  there  must  be  jurisdiction  of 
the  person,  as  well  as  the  subject-matter,  has 
been  steadily  upheld  by  the  courts;  and  it  can- 
not be  relaxed  without  opening  a  door  to  the 
greatest  injustice  and  oppression. 

In  every  form  in  which  the  question  has 
arisen,  it  has  been  held,  that  a  statute  author- 
ity by  which  a  man  may  be  deprived  of  his  es- 
tate must  be  strictly  pursued.  In  Thatcher  v. 
Powell,  6  Wh.,  119,  Marshall,  Ch.  J., _  said  it 
was  a  self-evident  proposition,  that  no  individ- 
ual or  public  officer  can  sell  and  convey  a  good 
title  to  the  land  of  another,  unless  authorized 
so  to  do  by  express  law ;  and  the  person  invest- 
ed with  such  a  power,  must  pursue  with  pre- 
cision the  course  prescribed  by  law  or  his  act 
will  be  invalid.  In  accordance  with  this  doc- 
trine, the  case  of  Jackson  v.  Esty,l  Wend., 
148,  was  decided.  Savage,  Ch.  J.,  there  says: 
•"It  is  a  cardinal  principle  that  a  man  shall  not 
142*]  be  devesied  *of  his  property  but  by  his 
his  own  acts  or  the  operation  of  law;  and  where 
proceedings  are  instituted  to  change  the  title 
to  real  estate  by  operation  of  law,  the  require- 
ments of  the  law  under  which  the  proceedings 
are  had  must  be  strictly  pursued."  In  Rea  v. 
McEachron,  13  Wend.,  465,  a  sale  under  this 
statute  was  held  void  for  want  of  an  order  of 
confirmation  by  the  surrogate;  and  in  Atkins 
v.  Kinnan,  20  Wend.,  241,  the  deed  to  the  pur- 
chaser was  held  void,  because  it  did  not  set 
forth  at  large,  as  the  statute  requires,  the  or- 
der of  sale  made  by  the  surrogate.  See,  also, 
Jackson  v.  Shepard,  7  Cow.,  88;  Williams  v. 
Peyton,  4  Wh.,  77. 

The  rule  which  requires  a  strict  compliance 
with  a  statute  authority,  under  which  a  man 
may  be  deprived  of  his  estate,  is  one  of  a  most 
salutary  tendency;  and  this  is  a  much  stronger 
case  for  its  application  than  some  of  those 
which  have  been  mentioned.  I  do  not  intend 
to  say  that  there  was  any  fraud  in  procuring 
this  sale.  That  was  a  question  for  the  jury. 
But  I  cannot  forbear  to  remark,  that  there 
were  circumstances  well  calculated  to  awaken 
suspicion  that  all  was  not  right ;  and  if  there 
had  been  a  compliance  with  the  statute,  by  ap- 
pointing a  guardian  to  appear  and  take  care  of 
the  interest  of  the  infant  heirs,  I  think  it  far 
from  being  clear  that  their  land  would  have 
been  sold.  But  however  that  may  be,  they 
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could  only  be  deprived  of  their  inheritance  by 
pursuing  the  forms  prescribed  by  law. 

It  is  said  that  the  plaintiffs  had  a  remedy  by 
appeal;  and  it  is  true  that  the  statute  gives  a 
party  claiming  to  be  aggrieved  fifteen  days  to 
appeal  from  a  decree  or  order  of  the  surro- 
gate. Sec.  32.  But  this  argument  was  well  an- 
swered by  Jackson,  /.,  in  Smith  v.  Rice,  11 
Mass.,  512.  He  says, "The  very  grievance  com- 
plained of  is,  that  the  party  had  no  notice  of 
the  pendency  of  the  cause  and,  of  course,  no 
opportunity  to  appeal."  He  then  proceeds  to 
show,  that  when  the  judge  of  probate  under- 
takes to  determine  the  rights  of  parties  over 
whom,  for  the  want  of  notice,  he  has  not  ac- 
quired jursidiction,  and  the  parties  have  had 
no  opportunity  *to  appeal,  they  may  [*143 
consider  the  act  or  decree  as  utterly  void. 

When  the  proceedings  are  at  common  law, 
and  an  infant  appears  by  attorney  instead  of 
guardian,  or,  after  being  served  with  process, 
suffers  a  default,  the  judgment  will  be  errone- 
ous; not  void.  But  here  there  has  been  neither 
service  of  process,  nor  appearance  in  any  form. 
The  judgment  would  have  been  void  had  the 
proceedings  been  at  the  common  law:  and  it 
is  clearly  so  in  this  case,  where  the  defendant 
is  attempting  to  build  up  a  title  under  a  stat- 
ute, without  complying  with  its  requirements. a 

New  trial  denied. 

Statutory  authority  to  take  private  property— Must 
be  strictly  pursued.  Cited  in— 7  Hill,  434;  H.  &  D., 
145  ;  38  N.  Y..  318 ;  43  N.  Y.,  123 ;  71  N.  Y.,  312  (27  Am. 
Rep.,  48);  2  Lans.,  424 ;  3  Barb.,  343 ;  23  Barb.,  599;  60 
111.,  »36 ;  67  Pa.  St..  492. 

Infant— Appointment  of  guardian  ad  litem  neces- 
sary to  give  surrogate  jurisdiction  of.  Distinguished 
—3  Hun,  673. 

Explained— «  T.  &  C.,  126. 

Cited  in— 2  N.  Y.,461;  4  N.  Y.,  385;  24  Barb.,  132; 
42  Barb.,  640 ;  1  Hilt.,  264  ;  1  Bradf.,  185;  4  McLean, 
444. 

Inferior  courts— Jurisdiction  must  be  shown— Con- 
tra, as  to  others.  Reviewed— 31  Cal.,  348, 349. 

Cited  in— 4  N.  Y.,  380 ;  5  N.  Y.,  511 ;  10  N.  Y.,  333 ;  16 
N.  Y.,  190;  70  N.  Y.,  264  (26  Am.  Rep.,  597):  6  Barb., 
610 ;  26  Barb.,  353 ;  56  Barb.,  519, 520 ;  2  Abb.  U.  S.,549; 
25  Cal.,  309 ;  33  Cal.,  536  ;  13  Minn..  49 ;  54  Am.  Dec., 
447  (13  111.,  449);  55  Am.  Dec..  464  (20  Ohio  St.,  353). 

Surrogate's  sale  to  pay  debts— Petition  must  be  ac- 
companied by  account.  Cited  in— H.  &  D.,  155,  262 ;  4 
Barb.,  144. 

Naked  power— Must  be  pursued  strictly.  Cited  in 
— 2Sandf.  Ch.,  568  :  9  Barb.,  411. 

Party  cannot  be  deoeitted  of  rights  without  oppor- 
tunity to  be  heard—Notice.  Explained— 51  Wis.,  492. 

Reviewed— 31  Cal.,348,349 ;  47  Am.  Dec.,59  (2  Doug., 
459). 

Cited  in— 16  Hun,  194  ;  9  Barb.,  285 ;  10  Barb.,  110 ; 
Ifi  Barb.,  333 ;  33  Barb.,  191 ;  6  How.  Pr.,  74 ;  16  How. 
Pr.,  147 ;  6  Rob.,  198 ;  31  Cal.,  356  ;  53  Mo.,  198. 

Statute  prescribing  mode  of  acquiring  jurisdiction 
—Must  be  strictly  followed.  "Distinguished— 3  Hun, 
687. 

Cited  in-48  N.  Y.,  99 ;  53  N.  Y.,  434 :  55  N.  Y.,  4 ;  28 
Hun,  306  :  10  Barb.,  475 :  26  Barb.,  485  :  37  Barb.,  356 ; 
6  T.  &  C.,  166  ;  6  Abb.  Pr.,  164  ;  41  Mo.,  231. 

Infant— Judgment  against,  by  default  is  voidable 
but  not  void.  Cited  in— 66  N.  Y.,  177  ;  28  Hun,  211 ;  24 
Barb.,  133 :  42  Barb..  640 :  45  Mo.,  404. 

Judicial  officer— Error  of,  unless  jurisdlctional,  not 
fatal  to  proceedings.  Explained— 47  Am.  Dec.,  45  (2 
Doug.,  459.) 

Cited  in— 4  Tran8.  App.,  263  ;  3  Lans.,  252;  25  Hun, 
177 :  7  Barb.,  42,  129.  141 ;  15  Barb.,  46  :  35  Barb..  422  ; 
54  Barb.,  386;  4  How.  Pr.,  378,  388,  430  ;  27  How.  Pr., 
29  ;  2  Abb.  U.  S..  100 :  33  Wis.,  175. 

Jurisdiction  of  person  and  of  subject-matter,  equal- 
ly essential.  Distinguished— 3  Hun,  673. 

Cited  in— 5  Lans.,  412 ;  9  Barb.,  285. 

a  The  same  point  arose  in  Hubbard  v.  Wilder,  de- 
cided at  this  term,  and  was  disposed  of  in  the  sam  c 
way. 
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Ejectment— Plea  of  title  in  third  person.  Cited  in 
-53  Barb..  396 :  36  How.  Pr..  874. 

Surrogate'*  court— Is  a  court  nf  inferior  jurisdic- 
tion—Vacating  decree  of  surrogate.  Cited  in— 10  Abb. 
Pr.,  437;  15  Abb.  Pr..  36;  6  Bos..  487;  10  Doe..  306  ; 
2  Kob.,  133:  2  Hedf.,229. 

Also  cited  in-37  N.  Y., 346;  93  N.  Y..  411 ;  3»  Barb., 
3%;  31  Barb.,  178  ;  4  Am.  Kep.,  230  (29  Iowa,  592). 


STEPHENS  9.  SINCLAIR. 

Conveyance  of  Realty  to  Defraud  Creditors — 
Ejectment  by  Purchaser  under  Sale  on  Execu- 
tion againat  Grantor. 

Where  one  took  a  deed  of  another's  farm,  to  de- 
fraud the  grantor's  creditors,  and  afterwards,  in 
pursuance  of  the  same  fraudulent  arrangement, 
procured  an  assignment  of  an  outstanding  valid 
mortgage  on  the  same  farm,  with  the  grantor's 
money,  held,  in  ejectment  by  one  deriving  title  un- 
der a  judgment  and  execution  against  the  grantor, 
that  neither  the  deed  nor  assignment  were  availa- 
ble as  a  defense. 

By  an  assignment  procured  under  such  circum- 
stances, the  grantor  is  constituted  the  real  assignee, 
and  the  whole  inures  to  the  benefit  of  his  creditors, 
who  may  seize  and  sell  the  land  discharged  of  the 
mortgage. 

T7UECTMENT,  for  a  farm  in  Coey mans. tried 
J-J  at  the  Albany  Circuit  in  June,  1839,  before 
Cushman,  C.  Judge. 

At  the  trial,  the  plaintiff  deduced  a  title  to 
himself  by  sheriff's  sale,  under  a  judgment  of 
May  11,  1835,  in  favor  of  the  plaintiff  and  an- 
other, against  James  Armstrong  and  Lawrence 
Armstrong.  The  judgment  was  obtained  in 
assumpstt,  and  amounted  to  $302.91.  The  de- 
fendant admitted  that  James  Armstrong  pur- 
chased the  farm  by  deed,  bearing  date  June 
15, 1827. 

On  the  part  of  the  defendant,  it  was  shown 
that  James  Armstrong,  on  the  day  he  acquired 
144*],  his  deed,  mortgaged  *thefarm,  in  fee 
to  Epenetus  Reed,  to  secure  the  payment  of 
$1,000,  Mar.  15,  1831;  that  this  mortgage  was 
assigned  by  Reid  to  Sinclair,  the  defendant, 
May  8,  1835,  for  the  consideration  of  $433.50. 
Sinclair  defended  in  virtue  of  this  assignment. 

In  reply,  the  plaintiff  offered  to  prove,  that 
Oct.  8,  1834,  James  Armstrong  and  the  de- 
fendant agreed  that  the  defendant  should  take  a 
conveyance  of  the  premises  in  question  to  cover 
them  against  the  plaintiff's  expected  judg- 
ment— his  suit  being  then  pending;  that,  on 
the  same  day,  Armstrong  conveyed  the  farm 
to  the  defendant,  who  declared  that  he  took 
subject  to  the  said  mortgage;  that  the  defend- 
ant obtained  the  said  assignment  in  pursuance 
of  said  fraudulent  agreement;  that  Armstrong 
furnished  him  with  the  money  to  pay  the  con- 
sideration for  said  assignment,  which  he  paid 
to  Reid;  that  both  the  deed  and  assignment 
were  taken  to  defraud  the  plaintiff  in  respect 
to  his  debt  and  judgment, 

The  offered  testimony  being  objected  to  and 
rejected  by  the  judge,  the  plaintiff's  counsel 
excepted.  The  judge  nonsuited  the  plaintiff  ; 
and  he  now  moves  to  set  aside  the  nonsuit  and 
for  a  new  trial,  on  a  bill  of  exceptions. 

Mr.  R.  W.  Peckham.  for  plaintiff. 

Mi.  M.  T.  Reynolds,  for  defendant. 

By  the  Court,  Cowen,  J.  Most  clearly,  the 
learned  judge  erred  in  rejecting  the  plaintiff's 
testimony.  It  is  said  the  defendant  held  a 
82 


valid  mortgage  ;  and  though  he  took  a  fraud- 
ulent deed,  that  would  not  vitiate  the  mort- 
gage. The  argument  assumes  what  does  not 
exist  in  respect  to  this  plaintiff.  If  the  pro- 
posed facts  were  true,  the  defendant  does  not 
hold  the  mortgage  ;  he  never  had  an  assign- 
ment of  it.  The  writing  purporting  to  be  an 
assignment  is  mere  waste  paper,  void  both  by 
the  common  law,  and  .the  Statute  of  the  13th 
Elizabeth  re-enacted  here.  Armstrong  was  the 
real  assignee.  The  assignment  was  in  consid- 
*eration  of  his  money,  and  the  defend-  [*  J  4S 
ant  stood  a  mere  fraudulent  go  between,  a  char- 
acter which  the  law  strikes  down  to  a  blank. 
In  short,  the  whole  being  intended  to  defraud 
a  creditor,  is  void.  It  displaced  no  right  of 
Armstrong,  and  the  entire  transaction  mures 
to  the  creditor's  benefit.  If  the  offered  evidence 
be  true,  he  is  entitled,  on  principles  of  law  and 
honesty, to  recover  and  hold  the  land  discharged 
of  the  mortgage. 

New  trial  granted. 

Cited  in-46  Mich.,  562 ;  35  N.  J.  L.,  135. 


THOMAS  v.  ALLEN. 

Action  on  Bond — Pleading. 

In  debt  on  bond,  conditioned  to  pay  a  sum  of 
money  for  the  plaintiff  on  a  bond  and  mortgage  ex- 
ecuted between  third  persons.and  to  save  the  plaint- 
iff harmless,  etc.;  held,  that  a  breach,  alleging  mere- 
ly that  the  sum  became  due,  etc..  and  was  not  paid 
at  the  day,  was  well  assigned,  though  it  did  not  snow 
that  the  plaintiff  had  been  actually  damnified. 

The  case  of  Douglass  v.  Clark,  14  Johns.,  177,  con- 
(ra,  is  overruled. 

Such  a  bond  is  more  than  a  bond  of  indemnity ;  it 
imposes  a  positive  obligation  to  pay  at  the  day. 

Citations— 1  Saund.,  116,  n.  1 :  1  Bos.  &  P.,  638 ;  7  T. 
R.,  93 :  17  Johns.,  239, 479;  14  Johns.,  177: 7  Wend.,  499. 

"HEMURRER  to  declaration.  The  action  was 
\J  debt  on  bond,  dated  May  23,  1836,  penal- 
ty $1,600,  with  condition  to  pay  the  plaintiff 
$800,  by  satisfying  a  bond  and  mortgage  (on 
certain  premises  that  day  conveyed  by  the 

Elaintiff  to  the  defendant)  executed  by  O.  G. 
teele  to  G.W.  Jonson  and  dated  Nov.  18,  1835, 
according  to  the  conditions  thereof  ;  and  to 
save  harmless  the  plaintiff  therefrom,  and  also 
from  all  costs  and  charges  that  might  be  occa- 
sioned by  the  delay  or  non-payment  of  the 
same.  Breach,  that  the  sum  of  $800  became 
and  was  due  and  payable  on  a  specified  day, 
on  the  bond  and  mortgage  of  Steele  to  Jon 
son,  and  that  the  defendant  had  not  paid  or 
satisfied  the  same.  Demurrer,  on  the  ground 
that  this  was  a  bond  of  indemnity,  and  that  the 
breach  did  not  show  that  the  plaintiff  had  been 
damnified.  Joinder. 

*Mr.  A.  Taber.  for  defendant.        [*  1 46 
Mr.  J.  Holmes,  for  plaintiff. 

By  the  Court,  Bronson,  J.  The  fair  infer- 
ence to  be  drawn  from  the  defendant's  bond 
seems  to  be,  that  the  plaintiff  was  in  some  way 
bound  to  pay  the  debt  which  Steele  owed  to 
Jonson.  If  it  was  not  so  ;  if  the  plaintiff  had 
no  interest  in  having  the  debt  paid  when  it 
should  become  due  ;  why  did  he  take  the  de- 
fendant's bond  to  secure  the  payment  ?  Again; 
the  defendant  agrees  that  he  will  pay  the  plaint- 
iff a  sum  of  money  by  satisfying  the  bond  and 
mortgage  to  Jonson.  If  the  satisfaction  of  those 
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securities  would  be  a  payment  to  the  plaintiff; 
and  the  parties  agreed  that  it  would  be  so,  then 
the  plaintiff  must  either  have  been  bound  for 
or  had  a  direct  interest  in  the  extinguishment 
of  Steele's  debt. 

The  case  then  comes  to  this  :  the  defendant 
agrees  that  he  will  pay  a  sum  of  money  when 
it  becomes  due,  for  which  the  plaintiff  is  bound 
to  some  third  person,  and  that  he  will  save  the 
plaintiff  harmless,  etc.  This  is  more  than  a 
bond  of  indemnity,  and  the  breach  is  well  as- 
signed by  showing  that  the  debt  to  Jonson  was 
not  paid  at  the  day.  Sergeant  Williams  says, 
that  non  damnificatus  cannot  be  pleaded  where 
the  condition  is  to  discharge  or  acquit  the 
plaintiff  from  such  a  bond,  or  other  particular 
thing,  for  there  the  defendant  must  set  forth 
affirmatively  the  special  matter  of  performance. 
But  it  is  otherwise,  where  the  condition  is  to 
discharge  and  acquit  the  plaintiff  from  any 
damage  by  reason  of  such  bond  or  other  par- 
ticular thing,  for  that  is,  in  truth,  the  same 
thing  with  a  condition  to  indemnify  and  save 
harmless.  1  Saund.,  116,  n.  1.  In  Holmes  v. 
Rhodes,  1  Bos.  &  P.,  638,  the  condition  of  the 
defendant's  bond  was  to  pay  a  sum  of  money 
when  it  should  become  due,  for  which  the 
plaintiff  was  bound  to  a  third  person,  and  to 
indemnify  ;  and  a  plea  of  non  damnificatus, 
was  held  to  be  no  answer  to  the  action.  Hodg- 
son v.  Bell,  7  T.  R,  97,  is  to  the  same  effect. 
147*]These  cases  have  *been fully  approved, 
and  the  principle  which  they  assert  has  been 
sanctioned  by  the  highest  authority  in  this 
State.  Port  v.  Jackson,  17  Johns.,  239,  and  Id., 
479,  8.  0.,  affirmed  on  error.  This  decision 
must  be  regarded  as  having,  in  effect,  though 
silently,  overruled  the  case  of  Douglass  v.  Clark, 
14  Johns.,  177,  on  which  the  defendant  relies. 
See,  also,  Matter  of  Negus,  7  Wend.,  499. 

Judgment  for  plaintiff. 

Distinguished-73  N.  Y.,  292,  302 ;  44  Barb.,  215. 

Explained— 4  Rob.,  374;  41  Am.  Rep.,  204  (131  Mass., 
99). 

Applied-40  Barb.,  239. 

Cited  in— 3  Denio,  323. 324;  1  N.  Y.,  553  (49  Am.  Dec., 
362);  12N.Y.,304;  48  N.  Y.,  536,  537;  72  N.  Y.,266;  79 
N.  Y.,  127 ;  13  Hun,  565 ;  14  Hun,  189 ;  6  Barb.,  534;  28 
Barb.,  382,  454  ;  14  Abb.  Pr.,  144:  68  111.,  618 ;  23  Ind., 
109 ;  72  Ind.,  38 ;  40  Mich.,  42 ;  23  Minn.,  323 ;  11  Am. 
Rep.,  139  (34  Iowa,  74) ;  20  Am.  Rep.,  345  (119  Mass., 
507). 


HUNT  e.  AMIDON. 

Grantor  and  Grantee — Promise  to  Pay  off  Exist- 
ing Incumbrances — Does  not  Inure  to  Subse- 
quent Grantee — Merger — Covenant  for  Quiet 
Enjoyment. 

The  defendant  sold  certain  real  estate  to  W.,  who 
gave  back  a  bond  and  mortgage,  which  the  defend- 
ant assigned  to  T. ;  afterward,  W.  reconveyed  the 
premises  to  the  defendant,  who  then  deeded  them 
to  B.,  covenanting  for  quiet  enjoyment,  and  B.  con- 
veyed to  the  plaintiff ;  whereupon  T.  proceeded  to 
foreclose  the  mortgage  and,  on  the  sale  under  it,  the 
plaintiff  became  the  purchaser ;  held,  that  assumpsit 
as  for  money  paid,  etc.,  would  not  lie  by  the  plaint- 
iff to  recover  against  the  defendant  the  purchase 
money  paid  on  the  mortgage  sale,  even  though  the 
defendant  had,  on  his  selling  to  B.,  verbally  prom- 
ised him  to  pay  off  the  mortgage ;  and  consequent- 
ly, evidence  of  the  promise  is,  in  such  case,  irrele- 
vant and  inadmissible. 

Semhle,  such  promise  could  not  have  been  availa- 
ble to  B.,  bad  he  retained  the  title,  and  become  the 
purchaser  under  the  mortgage  ;  for,  if  made  prior 
to,  or  contemporaneous  with  the  sale  to  him,  it  was 
merged  in  the  deed  ;  and  if  after,  there  having  been 
no  eviction,  it  was  without  consideration. 

HILL,  1. 


A  promise  by  the  grantor  to  his  grantee,  to  pay  off 
an  existing  incumbrance,  will  not  inure  to  one  to 
whom  the  grantee  subsequently  conveys. 

Citation-5  Cow.,  195. 

A  SSUMPSIT,  on  the  money  counts,  tried  at 
1JL  the  Rensslaer  Circuit,  before  Cushman, 
C.  Judge,  in  Mar.,  1839.  The  plaintiff  claimed 
to  recover  for  money  paid  to  the  defendant's 
use;  and  the  case  was  this:  In  Dec.,  1824, 
the  defendant  conveyed  a  farm,  containing 
43  acres  of  land,  to  Philip  I.  Wheeler;  and 
Wheeler,  at  the  same  time,  gave  back  a  mort- 
gage, with  a  bond,  to  the  defendant,  to  secure 
the  payment  of  $550,  with  interest.  In  Feb., 
1825,  the  defendant  assigned  the  bond  and 
mortgage  to  *John  Taylor.  In  Jan.,  [*  148 
1828,  Wheeler  reconveyed  the  farm  to  the  de- 
fendant by  quitclaim  deed.  In  Dec.,  1830,  the 
defendant  conveyed  the  farm,  together  with 
another  piece  of  land,  to  Jonas  B.  Babcock,  for 
the  consideration  of  $1,200  ;  and  the  deed  con- 
tained the  usual  covenant  for  quiet  enjoyment. 
In  Oct.,  1834,  Babcock  conveyed  the  two  pieces 
of  land  to  the  plaintiff,  by  quitclaim  deed. 
Taylor,  the  assignee  of  the  mortgage,  fore- 
closed in  chancery,  making  Wheeler, the  mort- 
gagor, and  the  plaintiff,  who  was  then  the 
owner,  parties  ;  and  there  was  a  decree  over 
against  Wheeler  for  any  balance  which  might 
not  be  raised  by  the  sale  of  the  premises.  The 
farm  was  sold  under  the  decree,  in  Oct.,  1836, 
and  purchased  by  the  plaintiff  for  $470.  This 
sum,  with  the  interest  on  it,  the  plaintiff 
claimed  to  recover  of  the  defendant  as  so  much 
money  paid  to  his  use.  The  plaintiff  gave  evi- 
dence tending  to  show,  that  the  defendant 
promised  Babcock,  when  he  conveyed  to  him, 
to  pay  off  the  mortgage.  This  evidence  was 
objected  to  by  the  defendant,  and  exception 
was  taken  to  the  ruling  of  the  judge  in  admit- 
ting it.  Several  objections  were  taken  by  the 
defendant  to  the  plaintiff's  right  to  recover. 
The  judge  charged  the  jury,  that  if  they  be- 
lieved the  plaintiff's  farm  had  been  sold  under 
the  decree  in  chancery  to  pay  a  debt  which 
was  the  defendant's  to  pay,  then  this  equitable 
action  for  money  paid  to  his  use  might  be  main- 
tained for  the  amount  which  the  plaintiff  was 
compelled  to  pay  to  save  his  land.  The  de- 
fendant excepted.  Verdict  for  plaintiff,  $550. 68. 
The  defendant  now  moves  for  a  new  trial  on  a 
bill  of  exceptions. 

Mr,  M.  T.  Reynolds,  for  defendant. 

Messrs.  D.  L.  Seymour  and  S.  Stevens, 
for  plaintiff. 

By  the  Court,  Bronson,  J.  It  will  not  be 
necessary  to  examine  all  of  the  questions 
which  were  made  on  the  trial.  The  statement 
of  a  few  plain  principles  will  be  sufficient  to 
*dispose  of  the  case.  As  there  has  been  [*  1 49 
no  eviction,  there  has  been  no  breach  of  the 
covenant  for  quiet  enjoyment  in  the  defend- 
ant's deed  to  Babcock.  The  action  then  rests 
on  the  promise  which,  it  is  said,  the  defendant 
made  to  Babcock,  to  pay  off  the  mortgage. 
The  promise  was  made  at  the  time  the  deed 
was  executed,  and  was  merged  in  the  written 
agreement.  If  it  had  been  made  after  the  con- 
veyance, it  would  have  been  without  consider- 
ation, and  void.  The  remedy  would  be  on  the 
covenant  in  the  deed.  Miller  v.  Watson,  5  Cow. , 
195.  Although  that  case  was  several  times  be- 
fore the  court,  the  principle  laid  down  at  first 
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was  not  afterwards  departed  from.  The  evi- 
dence to  show  a  promise,  was  improperly  ad- 
mitted. 

It  follows,  from  what  has  been  said,  that 
Babcock,  if  be  had  paid  the  money,  could  not 
maintain  an  action  on  the  ground  of  a  promise. 
But  suppose  he  could.  Aside  from  the  cove- 
nant, which  runs  with  the  land,  there  is  no 
§rivily  between  the  plaintiff  and  the  defendant, 
urely,  the  promise  did  not  run  with  the  land, 
and  so  pass  by  Babcock's  deed  to  the  plaintiff; 
and  there  has  been  no  assignment  of  it  in  any 
other  form.  But  if  it  had  been  transferred,  the 
assignee  could  not  sue  in  his  own  name. 

The  defendant  is  bound  by  express  contract 
— the  covenant  for  quiet  enjoyment ;  and  the 
plaintiff  cannot  recover  on  the  ground  of  an 
implied  promise. 
New  (rial  granted. 

Reversed-*  Hill.  345. 

Cited  in-44  N.  Y.,  387 ;  5  Barb..  321. 


15O*]  *HOLLISTER  ET  AL.  «.  BENDER. 

Action  for  'Breach  of  Contract — Burden  of  Proof 
— Special  Plea. 

Where  the  action  was  for  the  breach  of  a  contract 
to  furnish  timber;  the  defense,  a  failure  of  the 
plaintiff  to  make  a  certain  money  advance,  which 
the  contract  bound  him  to  make  before  the  work 
commenced,  if  called  for:  and  the  case  finally 
turned  upon  the  sole  question  whether  the  advance 
bad  or  had  not  been  called  for,  as  to  which  the  evi- 
dence was  quite  conflicting ;  held,  that  on  this 
point,  the  nnus  probandi  was  upon  the  defendant ; 
and  the  judge  having  charged  that  the  jury  ought 
not  to  find  against  the  defendant  if  they  had  reason- 
able doubts  in  respect  to  it.  a  new  trial  was  ordered. 

Upon  TI on  assumpsit  pleaded,  though  the  onus  is  on 
the  plaintiff  to  show  a  promise;  yet,  semble,  in  re- 
spect to  matter  of  defense  which,  though  proper  un- 
der that  issue,  does  not  come  in  by  way  of  rebutting 
the  plaintiff's  evidence  merely  (e.  g.,  payment,  re- 
lease, accord  and  satisfaction,  etc.),  the  defendant 
has  the  onus. 

It  can  make  no  difference,  whether  the  defense 
springs  out  of  the  contract  sued  on, or  arises  aliunde. 

The  substance  of  the  allegation  to  be  tried,  rather 
than  the  particular  shape  of  the  pleadings,  must 
determine  where  the  onus  lies;  especially  in  cases 
where  the  defendant  is  not  required  to  plead  the 
matter  intended  to  be  relied  on. 

The  defense  in  this  case  was,  it  seems,  a  proper 
subject  for  a  special  plea. 

A  special  plea  setting  up  matter  beyond  a  simple 
denial  of  what  the  plaintiff,  under  the  general  issue, 
would  be  bound  in  the  first  instance  to  prove,  is  not 
bad  as  amounting  to  the  general  issue,  even  though 
the  matter  would  be  evidence  without  being  plead- 
ed. 

Citations— 2  Ev.  Poth.  125 ;  Cow.  &  H.  Notes  to 
Phil.  Ev.,  475-478. 

A  8SUMPSIT  on  a  special  contract,  tried  be- 
J\.  fore  Willard.  C.  Judge,  at  the  Oneida 
Circuit,  in  May  1838.  The  plaintiffs  gave  in 
evidence  a  written  agreement,  dated  Dec.  19, 
1833,  by  which  the  defendant  agreed  to  fur- 
nish and  deliver  to  the  plaintiffs,  on  the  bank 
of  the  Erie  Canal,  3,000  sticks  of  cedar  timber 
of  a  particular  description— 2,000  sticks  to  be 
delivered  by  June  1,  then  next,  and  the  residue 
by  the  first  of  boating  in  the  year  1885.  The 
plaintiffs  were  to  pay  for  the  timber  on  deliv- 
ery, at  15  cents  per  stick.  The  plaintiffs  also 
agreed,  that  if  the  defendant  should  want  mon- 
ey before  the  contract  was  fulfilled,  they  would 
advance  $100,  if  called  for  after  the  middle  of 
January  then  next — the  defendant  giving  good 
security  ;  and  each  party  was  to  give  security 
84 


for  fulfillment  of  the  *contract,  if  re-  [*151 
quired  by  the  other.  The  execution  of  the  con- 
tract was  admitted,  and  there  was  no  pretense 
that  the  defendant  had  ever  delivered  any  part 
of  the  lumber.  His  .defense  rested  on  the  al- 
legation, that  in  Mar.  or  Apr.,  1884,  he  called 
on  the  plaintiffs  and  required  the  advance  of 
$100  provided  for  by  the  contract,  and  offered 
to  give  security  for  performance  on  his  part, 
and  that  the  plaintiffs  had  failed  to  make  the 
advance.  Upon  the  question,  whether  the  de- 
fendant had  required  an  advance  of  the  $100 
and  offered  security,  which  was  the  only  ques- 
tion going  to  the  foundation  of  the  action,  the 
evidence  was  strongly  conflicting.  The  judge 
charged  the  jury,  that  in  judging  of  the  bal- 
ance of  the  testimony  in  a  douotful  case,  it 
was  the  duty  of  the  party  holding  the  affirma- 
tive to  make  out  his  case,  and  that  the  jury 
should  not  find  a  verdict  against  a  defendant, 
the  effect  of  which  would  be  to  take  money 
from  him  and  give  it  to  the  plaintiffs,  unless 
the  testimony  preponderated  against  him;  that 
if  the  whole  testimony,  in  the  opinion  of  the 
jury,  left  the  case  in  doubt — if  it  was  so  nearly 
balanced  that  they  entertained  reasonable 
doubt — they  should  find  for  the  defendant. 
The  plaintiffs  excepted,  and  the  jury  found  a 
verdict  for  the  defendant  The  plaintiffs  now 
move  for  a  new  trial  on  a  bill  of  exceptions. 

.'//•.  T.  Jenkins,  for  plaintiffs. 

Mr,  J.  A.  Spencer,  for  defendant. 

By  the  Court,  Brpnson.  J.  The  charge  of 
the  judge  was,  I  think,  calculated  to  mislead 
the  jury.  They  were  told,  in  effect,  that  the 
plaintiffs  held  the  affirmative  of  the  question 
which  the  jury  were  to  decide;  that  they  should 
not  find  a  verdict  against  the  defendant  unless 
the  testimony  preponderated  against  him;  and 
that  if  the  jury  entertained  a  reasonable  doubt, 
they  should  find  for  the  defendant.  The  rule 
that  there  must  be  no  reasonable  doubt,  be- 
longs more  appropriately  to  criminal  than  to 
civil  cases.  But  aside  from  that  consideration, 
I  think  the  burden  of  proof  *in  rela  [*152 
lion  to  the  only  controverted  fact  going  to  the 
ground  of  the  action,  was  upon  the  defendant. 
He  held  the  affirmative,  and  it  was  for  him  to 
make  out  a  preponderance  of  evidence.  The 
execution  of  the  contract  was  admitted,  and 
when  it  was  read  in  evidence,  the  plaintiffs 
had  completely  made  out  their  case.  There 
was  no  pretense  of  performance  on  the  part  of 
the  defendant ;  and  there  was  no  condition 
precedent  to  be  performed  on  the  part  of  the 
plaintiffs.  By  the  contract,  they  had  nothing 
to  do  until  the  timber  should  be  delivered — 
unless  they  were  sooner  put  in  motion  by  a  re- 
quest to  advance  the  $100  and  an  offer  of  se- 
curity. The  defendant  gave  no  evidence  in 
answer  to  that  on  which  the  plaintiff  rested 
their  case  ;  but  he  set  up  another  and  a  dis- 
tinct matter  in  bar  of  the  action.  He  rested  his 
defense  upon  the  allegation  that  he  had  re- 
quired an  advance  of  money  and  offered  secur- 
ity ;  and  it  was  necessary  for  him  to  establish 
that  allegation  before  he  could  make  out  any 
duty  or  default  on  the  part  of  the  plaintiffs. 
Aside  from  the  question  of  damages,  which  re- 
ceived a  separate  consideration  from  the  judge, 
the  only  matter  in  controversy  between  the 
parties  on  the  trial  was,  whether  the  advance 
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of  money  had  been  required  and  security  of- 
fered by  the  defendant;  and  in  relation  to  that 
matter  the  defendant  plainly  held  the  affirma- 
tive, and  the  onus  probandi  was  upon  him. 

It  is  true,  that  upon  non  assumpsit  pleaded, 
the  plaintiff  holds  the  affirmative  of  the  issue, 
and  the  onus  of  making  out  a  promise  is  upon 
him;  but  he  does  not  hold  the  affirmative  of 
every  question  that  may  be  made  under  that 
issue.  The  defendant,  without  at  all  contro- 
verting the  promise,  may  set  up  payment,  re- 
lease, accord  and  satisfaction,  and  other  mat- 
ters of  defense  under  the  plea  of  non  assumpsit; 
and  when  he  does  so,  the  burden  of  proof  is 
upon  him,  and  he  must  establish  his  allegation 
by  a  preponderance  of  evidence.  And  such 
must,  I  think,  be  the  rule  in  relation  to  every 
matter  set  up  as  a  defense  to  the  action,  which 
does  not  come  in  by  way  of  answer  to  the  evi- 
dence for  the  plaintiff.  It  can  make  no  differ- 
153*]  ence  in  principle  *whetherthe  defense 
springs  out  of  the  contract  on  which  the  action 
is  brought,  or  arises  aliunde. 

The  defense  on  which  the  defendant  relied 
might  have  been  pleaded  specially  in  bar  of 
the  action.  He  might  have  alleged  in  plead- 
ing what  he  said  on  the  trial,  to  wit:  true  it  is 
that  I  made  the  promise,  and  that  I  did  not  de- 
liver the  timber;  but  actio  non,  because  I  called 
for  an  advance  of  $100  and  offered  security  in 
pursuance  of  the  contract,  and  the  advance 
was  not  made.  Such  a  plea  would  not  be  ob- 
jectionable, even  upon  special  demurrer,  as 
amounting  to  the  general  issue  ;  for  it  does  not 
deny  any  fact  which  the  plaintiffs  would  be 
bound  to  prove  in  the  first  instance,  upon  the 
plea  of  non  assumpsit.  If  this  matter  had  been 
pleaded  specially,  the  defendant  would  clearly 
have  held  the  affirmative  of  the  issue,  and  the 
burden  of  proof  would  have  been  upon  him. 
That  burden  cannot  be  changed  by  the  great 
latitude  of  defense  which  is  allowed  in  this 
action  under  the  plea  of  non  assumpsit.  The 
substance  of  the  allegation  to  be  tried,  rather 
than  the  particular  form  of  the  pleading, must 
determine  where  the  onus  lies ;  especially  in 
those  actions  where  the  defendant  is  not  re- 
quired to  plead  the  particular  matter  on  which 
he  intends  to  rely.  2  Ev.  Poth.,  125  ;  Cowen& 
H.  Notes  to  Phil.  Ev.,  475-478,  and  cases  cited. 

It  is  of  course  unnecessary  to  examine  the 
other  questions  made  by  the  bill  of  exceptions. 

New  trial  granted. 

Cited  in— 64  N.  Y.,  162 ;  3  Hun,  475 ;  5  T.  &  C.,  607. 
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NEVINS. 

Practice — Proceeding  to  Compel  Attorney  to  Pay 
over  Money  Collected — Commitment  for  Con- 
tempt— Habeas  Corpus  —  Return  —  Jurisdic- 
tion as  to  Person — "Process." 

In  a  preceding  to  compel  an  attorney  of  this  court 
to  pay  over  moneys  collected  for  his  client,  a  rule 
was  entered  which  recited  the  filing  of  interroga- 
tories, together  with  the  fact  of  the  defendant  hav- 
ing answered :  and  then,  after  referring  it  to  the 
clerk  forthwith  to  ascertain  and  report  the  costs, 
etc.,  and  the  amount  directed  by  a  previous  order  in 


NOTH.— Attorney  and  client— Failure  of  attorney  to 
pay  over  money  collected— Remedy  of  client— Sum- 
mary proceedings.  See  People  v.  Smith,  3  Cai.,  221, 
note. 
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the  same  matter  to  be  paid  by  the  defendant,  went 
on  to  fine  him  in  the  amount  so  to  be  reported,  and 
ordered  that  he  be  committed  to  the  custody  of  the 
sheriff,  until  that  sum,  as  well  as  the  costs  and  ex- 
penses of  the  commitment,  were  paid;  held,  that  the 
report  having  been  filed  the  next  day,  a  certified 
copy  thereof,  and  of  the  said  rule, were  sufficient  to 
authorize  the  sheriff  to  arrest  and  imprison  the  de- 
fendant ;  and  a  discharge  from  the  imprisonment, 
granted  by  a  Supreme  Court  Commissioner,  was  re- 
versed. 

The  sum  for  the  non-payment  of  which  a  commit- 
ment is  ordered,  need  not  be  named  in  the  order, 
but  may  be  ascertained  through  a  reference  thereby 
directed  to  the  proper  officer;  and  the  officer's  re- 
port, when  perfected,  though  made  after  the  order, 
is  to  be  regarded  as  a  part  of  it. 

A  sheriff's  return  of  commitment,  to  a  writ  of 
habeas  corpus,  should  be  construed  liberally: 

The  jurisdiction  of  courts  of  record  as  to  the  per- 
son, in  cases  of  commitment  for  contempt,  is  to  be 
intended. 

A  rule  of  a  court  of  record,  that  a  defendant  be 
committed  for  contempt,  need  not  recite  the  prior 
proceedings  ;  if  it  is  such  a  rule  as  the  court  might 
legally  make  under  any  supposable  state  of  circum- 
stances, all  jurisdictional  steps  and  matters  of  regu- 
larity are  to  be  presumed. 

For  defects  in  respect  to  matters  of  regularity.the 
only  remedy  is  by  motion. 

Semble,  that  even  on  certiorari  to  remove  a  sum- 
mary conviction  by  an  inferior  court,  the  superior 
court  will  intend  the  proper  notice  to  acquire  juris- 
diction. 

"Where  the  proceedings  of  a  superior  court  are 
drawn  in  question  collaterally,  before  an  inferior, 
the  latter  has  no  power  to  examine  the  regularity  of 
the  jurisdictional  steps. 

Jurisdiction  of  the  person  once  acquired,  by  ar- 
rest under  an  attachment  for  contempt,  continues 
while  the  case  is  under  examination,  whether  the 
defendant  remain  in  actual  custody  or  not. 

Under  a  non-bailable  attachment,  it  is  the  duty 
of  the  sheriff  to  hold  the  defendant  in  custody  till 
he  is  discharged  in  due  form,  bringing  him  before 
the  court  on  the  return  of  the  writ. 

Attorneys,  etc..  are.  by  legal  fiction,  deemed  pres- 
ent in  court  during  term  time ;  and  quaere,  whether 
process  is  then  necessary  to  warrant  proceedings 
against  them. 

This  court  will  take  judicial  notice  that  a  person 
is  one  of  its  attorneys ;  and.sembte,  a  Supreme  Court 
Commissioner,  proceeding  as  such,  should  do  the 
same. 

*At  common  law,  a  rule  for  commitment,  [*155 
made  by  a  court  of  record,  need  not  show  the  cause 
of  commitment :  but  the  Revised  Statutes  require 
that  it  should. 

It  is  enough,  however,  that  the  cause  be  substan- 
tially stated,  though  without  technical  precision  : 
and  the  rule  in  this  case,  mentioning  a  previous  or- 
der to  pay  money  which  the  defendant  had  not  com- 
plied with,  sufficiently  showed  that  the  cause  of 
commitment  was  for  a  contempt. 

Semble,  a  Supreme  Court  Commissioner  has  not 
jurisdiction  to  discharge  a  defendant  from  custody 
because  the  proceedings  for  his  commitment  are  in- 
formal merely. 

Quaere,  whether  he  can  do  so,  in  case  of  commit- 
ment for  an  alleged  contempt  by  a  superior  court, 
for  the  reason  that,  in  his  judgment,  the  offense 
charged  was  not  a  contempt. 

The  Revised  Statutes  have  not  taken  away  from 
courts  of  record  their  common  law  power  of  com- 
mitting for  contempts  by  rule  merely,  without 
other  process. 

Though  conceded,  that,  at  common  law,  an  infe- 
rior court  cannot  commit  without  a  regular  war- 
rant. 

The  statute  provision  as  to  a  precept  against  one 
disobeying  an  order  to  pay  costs,  was  designed  to 
furnish  a  mode  of  proceeding  less  circuitous  than 
that  of  the  common  law ;  and  either  mode  may  be 
adopted  at  the  election  of  the  party. 

The  term  process,  as  used  in  2  R.  S.,  444,  sec.  25,  in- 
cludes a  rule  or  order  of  commitment. 

The  legal  signification  of  this  term  generally,  dis- 
cussed and  illustrated. 

Semhle,  had  there  been  in  this  case  no  actual  en- 
try of  the  proceedings  prior  to  the  defendant's  ar- 
rest, the  imprisonment  would  have  been  lawf  ul.and 
the  entry  might  have  been  made  afterwards. 

Citations— 5  Mod.,  19,  23;  9  Ad.  &  Ell.,  1;  36  Eng. 
Com.  L.  R.,  122 ;  21  Wend.,  40,  45.  47,  57 ;  Wyatt,  140  : 
1  Atk.,  57  ;  4  Bl.  Com.,  287 ;  1  Tidd,  Pr.,  77,  Am.  ed. , 
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1807:  *  Chit.  PI.,  29,  Am.  ed.,  1888;  6  Johns.,  478; 
Hand's  Rules,  135-127;  2  R.  8.,  207.  208.  sec.  13:  440. 
441,  sees.  2,  8,  5 ;  443,  sec.  21 :  444,  sees.  24.  25  ; ,469 
470.  2d  ed.;  2  Burr.,  792.  797 ;  2  Ld.  Raym..  1106;  8 
Wills.,  188;  9  Johns..  416,421;  2  Bay.  182;  6  Johns., 
837,  613;  2  Marsh.,  877;  7  Taunt.,  83:  2  Roll.  Abr. 
Trespass,  C,  p.  658,  559,  tit.  Imprisonment,  D.  pi. 
8;  1  Burn's  Just.,  604,  23d  ed.,  tit.  Commitment, 
sec.  3 ;  2  Keb.,  711 ;  2  Saund..  182;  1  Mod.,  272;  2  Inst.. 
51,52. 

ON  Mrtiorari  to  a  Commissioner  of  the  Coun- 
ty of  Erie. 

Jan.  10,  1839,  this  court  granted  the  follow- 
ing rule  or  rules  ;  a  memorandum  of  which 
was  entered  in  the  clerk's  minutes,  as  follows: 
"  The  People,  ex  rel.  Ebenezer  Johnson, 

v. 

Thomas  J.  Nevins. 
On  filing  interrogatories  and  the  defendant's 
answer  thereto,  and  on  motion  of  Mr.  Taber.of 
counsel  for  the  relator.and  after  hearing  coun- 
sel opposed,  it  is  ordered,  that  it  be  referred 
to  the  clerk  of  this  court  at  Albany,  forthwith 
to  tax  and  assess  the  amount  of  the  costs  and 
expenses  of  the  proceedings  of  the  relator  in 
this  matter,  and  of  the  amount  directed  to  be 
paid  by  the  defendant  under  the  order  of  this 
156*]  *court,  a  copy  of  which  is  annexed  to 
the  interrogatories  in  this  cause.  And,  on  fil- 
ing the  report  of  said  taxation  and  assessment, 
this  court  ordered  and  adjudged,  that  a  fine  be 
and  hereby  is  imposed  upon  the  said  Thomas 
J.  Nevins,  to  the  amount  of  the  sum  reported 
by  the  said  clerk  as  aforesaid,  to  indemnify 
the  said  relator,  to  whom  the  same  is  hereby 
ordered  to  be  paid  ;  and  that  the  said  Thomas 
J.  Nevins  be  committed  to  the  custody  of  the 
sheriff  of  the  County  of  Erie,  until  the  sum 
above  mentioned,  and  the  costs  and  expenses 
of  the  said  commitment  be  paid." 

On  the  next  day,  the  clerk  reported  thus : 
"  The  People,  ex  rel.  Ebenezer  Johnson, 

v. 

Thomas  J.  Nevins. 
I,  John  Keyes  Paige,  clerk  of  the  Supreme 
Court  at  Albany,  to  whom  it  was  referred,  by 
rule  of  this  court  of  the  10th  instant,  to  assess 
the  amount  directed  to  be  paid  by  the  defend 
ant  to  the  relator,  by  rule  of  this  court  gran  ted 
on  the  4th  day  of  October  last,  and  to  file  his 
report,  etc.,  do  report:  It  appears  that  on  the 
80th  day  of  October,  1839,  the  said  Thomas  J. 
Nevins,  as  attorney  for  John  I.  Fay  against 
James  Hollister,  received  for  damages  in  said 
suit  the  sum  of  $700.53  ;  the  said  claim  had 
been  duly  assigned  to  relator  ;  that  it  further 
appears,  that  the  costs  of  proceedings  in  this 
matter  up  to  the  time  of  issuing  the  attachment, 
and  allowed  by  this  court,  amount  to  $37.72  ; 
and  that  I  have  this  day  taxed  the  costs  of  re- 
lator, which  have  accrued  upon  the  execution 
and  return  of  attachment  at  the  sum  of  $109.08. 
I  further  report  that  I  do  allow  the  said 

sum  received  for  damages,     •        -    $700  53 
Interest  on  same  from  4th  day  of  Octo- 
ber, 1838,  to  this  day,  being  3  months 
7  days,  being  the  time  the  order  to  pay 
was  granted,        ....  18  28 

The  costs  on  previous  motions,          -      37  72 
Costs  on  return  of  attachment  taxed  by 
me, 109  08 


Total, 


$860  60 
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*I  do,  therefore,  report  the  whole  [*157 
amount  this  day,  at  the  sum  of  eight  hundred 
and  sixty  dollars  and  sixty  cents. 

JNO.  KEYES  PAIGE,  Clk." 

On  this  report  being  filed  Jan.  11,  1889,  and 
the  above  rules  and  report  being  certified  by 
the  clerk,  with  this  caption:  "In  Supreme 
Court,  10th  January,  1889"  under  hie  hand, 
and  delivered  to  the  sheriff  of  Erie,  he,  the 
sheriff,  arrested  Nevins,  Jan.  11,  in  a  public 
street  in  Albany,  and  committed  him  to  the 
jail  of  Erie  Co.  Thence  he  was  brought  be- 
fore a  commissioner  of  that  county  on  habeas 
corpus;  to  which  the  sheriff  returned  the  above 
mentioned  certified  copies  as  his  authority. 

The  commissioner  made  an  order  discharg- 
ing Nevins  from  custody;  to  reverse  which  or- 
der, the  relator  sued  out  a  certiorari,  to  which 
the  commissioner  returned  the  above  proceed- 
ings before  him. 

Mr.  A.  Taber,  for  the  relator. 

Mr.  M.  T.  Reynolds,  contra. 

By  tlie  Court,  Cowen,  J.  The  counsel  for 
the  defendant  justifies  his  discharge,  not  be- 
cause this  court  had  not  jurisdiction  in  fact.but 
because  it  did  not  appear  on  the  papers  in  the 
hands  of  the  sheriff  that  it  had  been  duly  exer- 
cised; in  short,  because  the  authority  or  war- 
rant to  arrest  and  commit  was  formally  defect- 
ive. The  objections  are:  first,  that  the  defend- 
ant, being  out  of  court,  could  not  be  arrested 
without  writ;  or,  if  he  could  be  arrested  by 
rule,  this  was  defective  in  not  reciting  and 
showing  jurisdiction;  and  second,  that  the  rule 
was  irregular  on  its  face,  in  not  being  for  a 
sum  certain,  nor  showing  a  demand  of  the 
money  previous  to  the  conviction.  The  ob- 
jections as  to  jurisdiction  of  the  person,  and 
regularity,  are  all  answerable  by  general  argu- 
ments showing  that  both  must  be  intended; 
though  I  think  that  both  sufficiently  appear  on 
*the  return.  Whether  we  have  the  [*158 
power  to  commit  by  rule,  depends  on  the  in- 
quiry, whether  we  had  it  at  the  common  law; 
and  whether  it  is  left  to  us  by  the  Revised  Stat- 
utes. 

The  rule  in  this  case  was,  in  substance,  that 
the  defendant,  Nevins,  be  committed  to  the 
custody  of  the  sheriff  of  Erie  till  he  paid  a  fine 
of  $860.60,  imposed  upon  him  by  that  rule. 
The  sum  for  the  non-payment  of  which  a  man 
is  committed  for  contempt,  should  no  doubt 
be  specified  by  the  rule,  but  that  may  be  either 
directly,  or  by  reference  to  a  proceeding  taken 
to  ascertain  the  amount  through  the  proper  of- 
ficer, whose  report,  on  its  being  filed  and  con- 
firmed or  not  objected  to.  becomes  the  act  of 
the  court,  and  is  then  to  be  read  as  part  of  the 
rule.  Id  certum  est  quod  certum  reddi  potest. 
Here  was  a  return  by  the  sheriff  of  the  com- 
mitment and  cause,  which  was  plain  enough  ; 
and  even  more  full  and  certain  than  appears 
on  common  process,  such  as  a  capias.  The  least 
liberality  of  intendment  by  the  commissioner 
would  have  made  the  case  equivalent  to  a  full 
recital  of  all  the  proceedings.  In  King  v. 
Bethel,  5  Mod.,  19,  23,  the  Court  of  K.  B.  were 
asked,  on  habeas  corpus,  to  construe  a  return 
of  the  sheriff  very  strictly;  but  they  would  not. 
They  read  it  liberally,  and  intended  much,  to 
make  the  commitment,  which  appeared  to  be 
on  a  short  order,  good.  Eyre,/.,  said:  "It 
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•might  rid  all  the  jails  in  the  kingdom,  if  the 
jailor's  return  should  betaken  so  strictly."  We 
shall  see  hereafter  that  the  proceedings  of  all 
courts  of  record,  in  cases  ot  commitment  for 
contempt,  stand  on  the  same  footing,  in  this 
respect,  as  commitments  of  the  English  House 
of  Commons.  Of  these,  a  learned  judge  has 
lately  said:  if  it  appear  that  the  case  adjudica- 
ted upon,  may  be  one  of  privilege  or  contempt, 
it  must  be  presumed  that  it  was  so.  Coleridge, 
J.,  in  Stockdale  v.  Hansard,  9  Ad.  &  Ell.,  1  : 
ft.  tf.,36Eng.  C.  L.,  122. 

That  this  court  had  jurisdiction  of  the  per- 
son must  be  intended.  Among  the  requisites 
for  acquiring  that  jurisdiction,  in  a  proceed- 
159*]  ing  for  contempt.is  the  presence  of  *the 
defendant  in  court,  either  voluntarily  or  by 
-compulsion  under  process  of  attachment.  On 
his  thus  appearing,  this  court  has  the  power  to 
fine,  and  to  imprison  till  the  fine  be  paid.  That 
is  ordinarily  done  on  the  defendant's  answer  to 
.interrogatories  and  other  proofs  touching  the 
matter  in  question.  But  it  is  not  necessary  to 
the  validity  of  the  rule,  that  all  these  things 
should  be  recited  on  its  face.  Such  a  thing  is 
never  thought  of.  The  rule  is  commonly  very 
brief;  and  if  it  be  such  as  this  court  is  author 
ized  to  make  under  any  given  concourse  of 
circumstances,  all  jurisdictional  steps  and  mat- 
ters of  regularity  are  to  be  presumed.  If  there 
be  any  defect  in  the  latter  respect,  the  only 
course  is  to  raise  the  question  by  motion. 
When  the  proceeding  of  a  court  of  general  ju- 
risdiction is  drawn  in  question  collaterally,  be- 
fore an  inferior  officer,  he  has  no  power  to  ex- 
amine whether  the  steps  which  were  necessary 
to  warrant  it  have  been  regular.  A  contrary 
doctrine  would  turn  a  habeas  corpus  into  a 
writ  of  error  to  revise  the  proceedings  of  the 
various  courts  of  record.  We  have  of  late,  in 
several  instances,  refused  to  interfere  on  such 
grounds  with  the  proceedings  of  Courts  of  C. 
P.,  even  on  writ  of  error.  Hart  v.  Seixas,  21 
Wend.,  40,  45,  is  one  instance,  and  vide,  Id., 
57,  n.  In  the  course  of  our  researches  we 
found  that  even  in  respect  to  inferior  jurisdic- 
tions, the  same  principles  prevailed  to  a  very 
considerable  extent.  On  certiorarilo  remove 
-a  summary  conviction  before  a  magistrate, 
though  a  criminal  case.the  Superior  Court  will 
intend  that  he  had  acquired  jurisdiction  by 
the  proper  notice,  or  other  form  adapted  to  the 
nature  of  the  case.  Id.,  47,  and  cases  cited. 
A  fortiori,  where1  the  court,  whose  proceeding 
is  in  question,  has  general  jurisdiction,  not 
only  of  the  person  and  subject  matter,  but  ter- 
ritorially throughout  the  State.  In  The  King 
v.  Bethel,  5  Mod.,  19,  before  cited,  the  pris- 
oner was  committed  on  an  order  that  he  should 
remain  in  custody — not  that  he  should  be  com- 
mitted— and  all  the  judges  agreed  that,  though 
the  order  was  erroneous,  in  not  directly  say- 
ing, "let  him  be  committed,"  yet,  it  should  be 
16O*]  intended  *that  he  was  already  in  cus- 
tody, and  then  the  words,  "let  him  remain," 
were  equivalent  to  a  commitment.  Even  Holt, 
the  strictest  judge  in  the  world  on  such  juris- 
disctional  matters,  concurred  clearly  in  this; 
and  the  court  declined  interfering  on  habeas 
•corpus. 

Take,  for  instance,  the  little  slip  called  a 
bailpiece,  on  which  a  man  may  be  arrested  and, 
-under  a  short  eommittitur  indorsed  by  a  judge, 
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incarcerated  either  before  or  after  judgment, 
at  the  pleasure  of  his  manucaptors.  Would  a 
commissioner  have  power,  on  a  sheriff  return- 
ing these  upon  a  habeas  corpus,  to  look  behind 
them,  and  inquire  whether  the  court  in  which 
the  bailpiece  was  taken  had  acquired  jurisdic- 
tion, or  proceeded  regularly?  This  will  not  be 
pretended.  If  there  should  be  anything  so  ir- 
regular that  the  arrest  and  commitment  were 
unwarranted,  the  course  of  every  intelligent 
lawyer  would  he  an  application  to  the  court. 
Who  ever  thought  it  necessary  that  jurisdic- 
tional steps  should  appear  on  such  a  piece  of 
paper?  And  yet,  it  is  the  most  authoritative 
warrant  for  an  arrest  and  commitment,  of  any 
instrument  known  to  the  law. 

I  need  scarcely  say  that  a  rule  of  court  con- 
victing, fining  and  ordering  an  imprisonment 
for  a  contempt,  is  a  proceeding  of  much  more 
frequent  occurrence;  and  even  less  open  to 
question.  This  was  admitted  on  the  argument, 
provided  the  prisoner  be  in  court.  Wyatt,  140; 
Exparte  Whitchurch,  1  Atk.,  57.  I  presume  it 
will  hardly  be  contended  that  this  commission- 
er had  the  power  to  inquire  whether  Nevins 
was  physically  in  court  when  he  was  convict- 
ed. He  might  have  been  so;  and  if  that  were 
necessary,  it  was  the  duty  of  the  commissioner 
to  intend  that  he  was  there.  But  that  was  not 
necessary.  The  process  to  bring  the  party 
before  the  court  is  attachment.  4  Bl.  Com., 
287.  An  arrest  under  this  process  confers 
jurisdiction,  which  continues  while  his  case  is 
in  a  course  of  examination,  he  being  either 
actually  in  court,  or  ordered  to  stand  commit- 
ted, or  let  out  on  bail.  4  Bl.  Com.,  287.  The 
bare  indorsement  of  an  appearance  on  some 
kinds  ofmesne  process,  brings  and  continues  a 
defendant  in  court;  and  so  the  return  of  a 
sheriff  of  cepi  corpus,  followed  *by  spe-[*  16 1 
cial  bail.  Under  anon  bailable  attachment,  it 
is  the  business  of  the  sheriff  to  hold  the  de- 
fendant in  custody  till  he  is  discharged  in  due 
and  ordinary  course  of  law,  bringing  him  be- 
fore the  court  on  the  return  of  the  writ.  The 
defendant  is  sometimes,  in  such  case,  an  attor- 
ney, who,  as  in  the  instance  before  us,  is  pro- 
ceeded against  for  neglect  to  pay  over  moneys 
collected  for  his  client.  His  name  is  on  the 
roll,  and  so  long  as  it  is  there,  he  is  legally 
and  customarily  denominated  a  gentleman;  and 
because  a  confiding  sheriff  happens  to  treat 
him  as  such,  by  allowing  him  to  go  into  the 
street,  does  it  follow  that  this  shall  oust  the 
court  of  its  jurisdiction?  If  that  be  so,  there 
is  a  good  deal  of  difficulty  to  see  how  any 
court  can  sustain  its  jurisdiction  through  the 
course  of  a  protracted  examination.  Should  it 
adjourn  to  another  day,  the  prisoner  must,  in 
the  meantime,  be  personally  removed  from  its 
presence  and,  peradventure,  be  part  of  the 
time  in  the  street.  This  would  be  fatal  to  ju- 
risdiction, should  he  refuse, voluntarily,  to  rt 
turn!  The  difficulty  could  hardly  be  obviated 
by  ordering  the  prisoner  into  close  custody 
with  the  sheriff,  or  into  the  jail  of  the  imme- 
diate county.  And  surely,  on  the  principle  in 
question,  our  right  to  imprison  on  a  bailpiece 
would  be  absolutely  subverted.  Yet  it  has  been 
supposed  to  continue,  even  though  the  defend- 
ant depart  from  the  State. 

Again;  attorneys,  counsel  and  other  officers 
of  the  court  are,  in  fiction  and  judgment  of 
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law.  always  deemed,  not  only  like  a  man  out 
on  bail,  to  be  within  the  jurisdiction  of  the 
court,  but,  during  term,  present  in  court;  and 
they  are  so  expressly  treated  in  pleading.  1 
Titld,  Pr..  77,  Am.  ed.  1807  ;  2  Chit.  PI.,  29, 
Am.  ed.  1828.  They  are  always,  in  term  time, 
as  much  within  the  jurisdiction  of  the  courts 
in  which  they  are  licensed,  as  a  prisoner  In 
custody  of  the  sheriff  or  marshal.  Vide,  6 
Johns.,  478.  No  process,  therefore,  against  ei 
ther  is,  perhaps,  in  strictness  necessary  to 
bring  them  into  court.  That  a  man  is  an  at- 
torney, is  a  fact  of  which  judicial  notice  may 
and  should  be  taken,  not  only  by  the  court, 
162*]  but  by  *sheriffs  and  comminsioners 
when  he  is  brought  before  them  on  habean  cor- 
pus. That  a  rule  peremptory  may  be  made 
against  him  to  pay  such  sum  as  shall  be  taxed 
by  the  clerk,  even  before  attachment,  is  shown 
by  an  instance  in  Hand's  Rules.  The  rule  was: 
"That  the  said  Mr.  A.  B.  (the  attorney)  do 
forthwith  pay,  etc.,  the  costs,  etc.  [in  the 
cause],  to  be  taxed  by  Mr.  Benton;  and  it  is 
referred  to  Mr.  Benton  to  tax,  etc.  [the  costs 
of  the  motion],  which  costs,  when  taxed,  shall 
also  be  paid,"  etc.  Mr.  Hand  says,  the  course 
is  first  to  make  a  rule  to  answer  the  complaint: 
and  afterwards,  such  ultimate  rule  thereon  as 
the  justice  of  the  case  may  require.  Hand's 
Rules,  125-127.  I  mention  this  also  to  show 
that,  in  practice,  a  rule  is  deemed  sufficiently 
certain  in  the  sum  to  be  paid,  where  it  refers 
to  it  as  yet  to  be  ascertained  by  the  clerk.  It 
cannot  be  denied  that  we  might  have  ordered 
Mr.  Nevins  to  be  committed  till  he  should  pay 
a  certain  sum,  for  instance  $1,000,  he  to  be 
discharged  on  paying  a  less  sum  to  be  ascer- 
tained by  the  clerk.  But  it  is  objected,  that 
we  made  the  amount  depend  on  a  report  sub- 
sequent. Any  substantial  difference  is  not  per- 
ceived, however.  In  either  case  the  commit- 
ting officer  must  be  furnished  with  a  copy  of 
the  report,  to  show  on  what  terms  he  may  al- 
low the  prisoner  to  go  at  large.  In  the  case  at 
bar,  were  we  to  lay  aside  all  intendment,  and 
take  the  rule  strictly,  it  shows  that  the  defend- 
ant has  answered  interrogatories, was  heard  by 
counsel,  whereupon  the  reference  was  made, 
on  filing  the  report  upon  which  the  amount 
of  the  fine  was  fixed,  and  the  defendant  or- 
dered to  pay  accordingly  or,  in  default,  to  be 
committed  to  the  sheriff.  It  seems  a  forced 
and  unnatural  construction  to  suppose  that  he 
was  not  all  the  time,  during  which  these  pro- 
ceedings and  orders  were  passing,  actually 
within  the  jurisdiction  of  the  court,  receiving 
ing  its  directions  in  person  or  through  his  coun- 
sel, according  to  the  usual  course  when  a  man 
is  brought  in  on  attachment.  Blackstone  says, 
that  when  thus  brought  in,  he  must  either 
stand  committed,  or  put  in  bail,  in  order  to  an- 
swer upon  oath  such  interrogatories  as  shall  be 
administered  to  him.  4  Bl.  Com.,  287.  And 
163*]  *we  have  the  authority  of  no  less  a  man 
than  Ld.  Hardwicke  for  saying,  that  when  an 
order  to  stand  committed  is  pronounced  after 
actual  sentence  for  a  contempt,  against  one  in 
court,  he  is  instantly  a  prisoner,  and  the  war- 
den may  take  him  away  to  jail  directly.  Whit- 
church's  case,  1  Atk.,  57.  Clearly,  if  he  escape 
into  the  street,  the  sheriff  may  pursue  him.  In 
Whitchurch's  case  it  was  held  he  might  take 
him  on  Sunday,  because  his  going  out  of  court 
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was  an  escape;  and  the  arrest  was  not  original, 
but  a  mere  continuation  of  the  former  im- 
prisonment. In  the  case  before  us,  the  man  H 
told:  "  You  must  pay  the  sum  due  with  costa 
to  be  ascertained,  or  your  imprisonment  must 
be  continued."  In  other  words,  "We  cannot 
discharge  you  till  that  act  of  justice  is  done."" 
The  course  pursued  seems  to  have  been  gov- 
erned by  the  2  R.  8.,  448.  2d  ed.,  sec.  21, which, 
requires,  that  "  A  fine  shall  be  imposed  suffi- 
cient to  indemnify  such  party  [the  party  in- 
jured] and  to  satisfy  his  costs  and  expenses,, 
which  shall  be  paid  over  to  him  on  the  order 
of  the  court."  These  were  directed  to  be  as- 
certained accordingly  by  the  proper  officer, 
and  to  be  paid,  and  that  the  defendant  be  com- 
mitted till  they  were  so  paid.  He  might  have 
been  detained,  no  doubt,  by  a  remand  on  the 
attachment,  till  the  report  came  in. HIM  1  even  till 
the  next  term;  but  the  more  speedy  and,  there- 
fore, the  more  beneficial  course, was  taken  for 
him,  by  ascertaining  forthwith  the  amount. 
Non  constat  but  he  preferred  this  course  him- 
self, and  even  suggested  it.  And  it  is  enough, 
so  far  as  the  validity  of  the  rule  is  concerned, 
to  see  that  this  court  had  power  to  make  the 
rule.  The  authorities  are  express,  that  at  com- 
mon law,  it  need  not  contain  any  recital  of 
the  proceedings,  nor,  indeed,  set  forth  any 
specific  grouncfof  commitment  (vide  the  form 
in  Rex  v.  Beardmore,  2  Burr.,  792,  797),  though, 
the  Revised  Statutes  certainly  do  require  that 
the  ground  should  appear. 

The  common  law  of  the  case  was  considered 
and  laid  down  in  Regina  v.  Pa£y,2Ld.  Raym. , 
1105,  as  long  ago  as  the  reign  of  Queen  Anne, 
and  has  since  been  followed  by  the  English- 
courts.  There  the  K.  B.  *were  called  [*164 
on  to  discharge  Paty  on  habeas  corpus,  because 
he  had  been  illegally  committed  by  the  House 
of  Commons.  And  various  exceptions  of  form 
were  taken  to  the  speaker's  warrant ;  such  a» 
that  it  did  not  allege  a  sufficient  cause, and  was 
not  under  seal,  etc.  Gould,  J.,  said,  had  the 
commitment  been  by  an  inferior  court.it  would 
have  been  bad,  because  it  did  not  show  a  suf- 
ficient cause.  But  the  Commons,  being  a  su- 
perior court,  it  was  not  reversible  for  form. 
Powys,  J.,  said,  commitments  by  a  court  need 
not  be  under  hand  and  seal.  He  adds:  "  If  nil 
commitments  for  contempt,  even  those  by  this 
court,  should  come  to  be  scanned,  they  would 
not  hold  water.  Our  warrants  are  short,  as  for 
a  con  tern  pt.or  a  contempt  in  such  a  cause.  The 
House  of  Commons  is  a  great  court ;  and  all 
things  done  by  them  are  intended  to  be  rite  acta,~ 
and  the  matter  need  not  be  so  specially  recited 
in  their  warrants  ;  by  the  same  reason  as  we 
commit  people  by  a  rule  of  court  of  two  lines; 
and  such  commitments  are  held  good,  because 
it  is  to  be  intended  that  we  understand  what 
we  do."  Powell,  J.,  mentions  the  case  even  of 
an  inferior  court,  the  Ecclesiastical,  and  says, 
if  they  should  imprison  for  a  supposed  offense 
which  the  K.  B.  had  adjudged  not  to  be  so  ; 
yet  habeas  corpus  would  not  lie  for  the  error, 
inasmuch  as  the  court  had  power  to  decide 
what  was  an  offense  under  the  ecclesiastical  law . 
And  see  per  Rolle,  J.,  Anon.,  Styles,  129,  S.  P., 
as  to  discharging  by  habeas  corpus  on  the  ground 
that  the  Court  of  Admiralty, or  a  court  of  equi- 
ty, had  not  jurisdiction.  Powell,  J.,  adds,  in 
the  case  quoted  from  Ld.  Raymond,  that  the 
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Parliament  being  a  superior  court  to  the  K.  B., 
must  be  the  only  and  final  judges  of  the  privi- 
leges, order  or  custom  of  Parliament.  But  if 
the  K.  B.  should  discharge  persons  on  habeas 
corpus,  committed  for  breach  of  privilege.that 
would  be  to  judge  of  what  belonged  peculiarly 
to  another  and  a  superior  court.  He  cites  Ld. 
Shaftesbury's  case  ;  and  denies  that  the  K.  B. 
had  any  jurisdiction  to  examine  a  commitment 
by  the  House  of  Commons.  All  the  judges  of 
England,  except  Holt,  concurred  that  the  K. 
165*]  *B.  could  not  interfere;  for  Holt  him- 
self says  there  had  been  a  conference.  The 
same  question  came  again  to  be  considered  in 
Mayor  of  London's  case,  3  Wils. ,  188 ;  and  it 
was  agreed  by  the  C.  P.,  that  in  cases  of  com- 
mitments for  contempt  by  the  Lords  or  Com- 
mons, or  by  any  other  court  of  general  juris- 
diction, no  other  court  had  power  to  interfere 
and  relieve  by  habeas  corpus,  or  in  any  other 
way,  because  there  was  no  appeal.  De  Grey, 
Oh.  J.,  said:  "In  case  of  a  commitment  by  this 
court,  or  the  K.  B  ,  there  is  no  appeal."  Black- 
stone,  J.,  said:  "The  sole  adjudication  of  con- 
tempts and  the  punishment  thereof  in  any  man- 
ner, belongs  exclusively  and  without  interfer- 
ing, to  each  respective  court;"  i.  e.,the  superior 
courts.  He  adds  :  "Infinite  confusion  and  dis- 
order would  follow,  if  courts  could,  by  writs 
of  habeas  corpus,  examine  and  determine  the 
contempts  of  others." 

I  certainly  do  not,  at  this  day,  claim  the  ut- 
most latitude  allowed  by  these  cases.  I  will 
not  say  that  no  cause  need  be  assigned  in  the 
commitment.  But  where  a  cause  is  assigned  in 
substance.even  if  it  be  without  technical  words, 
I  do  deny,  on  the  authority  of  these  cases, that, 
for  a  mere  defect  of  form,  the  commissioner 
has  any  power  whatever  to  interfere.  He  has 
no  jurisdiction  to  say  whether  the  form  were 
proper  or  not.  The  commissioner,  in  this  case, 
saw  that  Nevins  had,  by  this  court,  been  or- 
dered to  jail  for  not  paying  the  money.  And  he 
was  bound  to  know  that  he  had  no  jurisdiction. 

A  mere  defect  of  form  would  be  no  cause 
even  for  us  to  discharge  on  motion.  Such  de- 
fects in  process  are  always  amended  in  civil 
proceedings  to  collect  moneys, whenever  an  ap- 
plication is  made  for  a  rule  to  amend.  In  the 
Lord  Mayor's  case,  Blackstone,  J.,  said  :  "  It 
would  occasion  the  utmost  confusion,  if  every 
court  of  this  hall  should  have  the  power  to  ex- 
amine the  commitments  of  the  other  courts  of 
the  hall,  for  contempts;  so  that  the  judgment 
and  commitment  of  each  respective  court.as  to 
contempts,  must  be  final  and  without  control. 
It  is  a  confidence  that  may, with  perfect  safety 
and  security,  be  reposed  in  the  judges  and 
166*]  *Houses  of  Parliament."  Vide,  Platt, 
Senator,  in  Yates  v.  Lansing.  9  Johns..  421;  and 
Gist  v.  Bowman,  2  Bay,  182. 

It  was  insisted  at  the  Bar,  that  here  was  no 
conviction  of  a  contempt  by  Nevins,  specified 
in  the  rule.  If  disobedience  to  an  order  of  this 
court  be  a  contempt,  then  here  is  one  plainly 
expressed.  The  rule  mentions  a  previous  order 
to  pay,  which  had  not  been  complied  with.  It 
is,  as  said  before,  the  very  case  of  contempt 
mentioned  in  2  R.  S.,  443,  sec.  21.  The  dis 
charge  was,  at  the  utmost,  founded  on  a  pre- 
tense that  the  proceedings  wanted  form.  I  de- 
sire not  to  be  misunderstood.  I  admit  that,  in 
respect  to  the  naked  right  of  a  commissioner 
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to  revise  the  question  of  jurisdiction,  the  En- 
glish doctrine  may  be  considered  as  slightly 
qualified  by  Yates  v .  People, Q  Johns.  ,337.  There, 
on  its  appearing  positively  by  the  return  to  a 
habeas  corpus  that  chancery  had  convicted  as 
for  a  contempt,  when,  as  the  commissioner 
thought,  there  had  been  none,  he  was  allowed 
to  overrule  the  court,  and  discharge  the  pris- 
oner. Probably,  the  Revised  Statutes  mean  to 
follow  that  case,  by  giving  a  similar  power  in 
respect  to  these  convictions  by  all  courts, court* 
even  of  general  jurisdiction.  It  is  not  necessary 
for  me  to  deny  that  they  do.  It  is  proper  that 
I  should,  in  the  first  place,  examine  some  stat- 
utory objections  of  a  different  sort,  which  have 
been  urged  against  this  conviction;  leaving  it 
to  stand,  that  on  return  to  a  habeas  corpus,shov?- 
ing  we  had  raised  a  new  case  of  contempt,  war- 
ranted neither  by  precedent,  principle,  nor  stat- 
ute, the  commissioner  might  pronounce  our 
order  to  be  a  nullity. 

I  infer  from  the  course  of  the  argument  in 
behalf  of  Mr.  Nevins,  that  the  commissioner 
was  governed  mainly  by  supposing  that  this 
was  a  commitment  without  process.  We  were 
told  loudly  that  we  had  violated  the  Revised 
Statutes.in  committing  by  rule  and  not  by  writ. 
Perhaps.if  the  statute  has  unequivocally  ousted 
us  of  all  authority  to  commit  by  rule,  we  must 
then,  quoad  hoc,  be  considered  *a  court  [*  167 
of  inferior  jurisdiction,  which,  it  is  conceded, 
has  no  power  to  commit,  even  for  a  contempt, 
without  a  regular  warrant  in  writing.  Mayhew 
v.  Locke,  2  Marsh,  377  ;  S.  C.,1  Taunt.,  63. 
But  we  have  already  seen  that.at  common  law, 
courts  of  record  might  commit  by  rule.  And 
in  the  case  last  cited,  it  was  agreed  that  the 
^hief  Justice  might  commit  a  man  by  mere  oral 
direction  to  the  marshal;  and  this  for  a  general 
cause;  e.  g.,  to  answer  whatever  might  be  ob- 
jected against  him.  Throgmorton  v.  Allen,  2 
Roll.  Abr.  Trespass,  C.  p.  558.  On  the  latter 
case  being  cited,  in  Mayhew  v.  Locke,  Gibbs, 
Ch.  J.,  remarked  according  to  Marshall's  re- 
port :  "  Was  that  a  commitment  by  the  Chief 
Justice  in  court, or  out  of  it?  But  I  should  think 
the  latter  ;  because,  if  it  had  been  in  court,  it 
would  have  been  recorded  by  the  officer  im- 
mediately; and  there  could  have  been  no  doubt 
about  it."  In  1  Burns,  Just.,  604,  22d  ed.,  tit. 
Commitment,  sec.  3, after  saying  that  a  justice's 
warrant  should  be  written,  etc.,  in  a  certain 
form,  and  sealed,  it  is  added:  "  But  this  must 
not  be  intended  of  a  commitment  by  the  Ses- 
sions or  other  court  of  record;  for  there,  the 
record  itself  or  the  memorial  thereof,  which 
may  at  any  time  be  entered  of  record,  is  suffi- 
cient without  any  warrant  under  seal."  But  we 
are  reminded  of  what  was  said  by  Clinton,  Sen- 
ator, in  Yates  v.  People,  6  Johns.,  513,  viz.:  that 
"Wherever  a  man  is  deprived  of  his  personal 
liberty,  our  law  seems  to  require  the  solemnity 
of  a  writ  or  warrant,"  citing  Furlong  v.  Bray, 
2  Keb.,  711;  2  Saund.,  182.  and  1  Mod.,  272. 
Such  a  restriction  would  take  away  the  power 
of  special  bail, the  power  to  arrest  on  suspicion, 
the  power  of  watchmen,  the  power  to  arrest  a 
man  for  disturbing  a  court, or  to  arrest  an  open 
rioter  or  disturber  of  the  peace;  even  a  man  at- 
tempting to  rob  or  murder.or  a  mad  man  scat- 
tering firebrands.  The  learned  Senator  admit- 
ted the  distinction  to  be  quite  unimportant;  and 
when  the  case  came  up  in  another  shape,  Yate* 
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v.  Lanring,  0  Johns..  416.  Platt,  Senator,  after- 
wards Mr.  J.  Platt.  denied  the  position.saying 
expressly  that  courts  of  record  may  commit  by 

1  «8*]  order  or  by  writ.     Whatever  *can  be 
made  of  Furlong  v.  liray,  against  the  power 
even  of  the  Court  of  Chancery  to  imprison 
without  writ,  it  was,  in  truth,  expressly  ad 
judged  by  the  K.  B.  ,so  long  ago  as  the  89  Eliz. , 
that  Chancery  may  imprison  by  order,  without 
writ,  on  conviction  for  a  contempt.     Taylor  el 
Scale,  2  Roll.   Abr.,  659.  title,  Imprisonment 
Justifiable  by  Officers,  D,   pi.  8.     Ld.   Hale 
says:   "The  power  of  a  justice  of  the  peace, 
differs  from  the  power  of  a  court ;   for  the 
Court  of  K.  B.  may  commit  by  order,  and  so 
may  the  Court  of  Sessions  of  the  Peace,  because 
there  is  or  ought  to  be  a  record  of  the  commit- 
ment.   The  power  at  common  law,  therefore, 
cannot  be  questioned.  The  dictum  of  Mr.  Clin- 
ton was  a  mere  semblejouuded  on  a  case  which 
had  been  contradicted  by  the  whole  current  of 
authority  and  practice,  both  before  and  since 
it  was  decided. 

We  now  come  to  the  Revised  Statutes,  which 
have  in  no  instance  required  courts  to  pursue 
a  different  practice  from  the  common  law,  at 
least,  not  in  the  institution  and  pursuit  of  the 
prosecution  to  conviction.  I  speak  particular- 
ly of  proceedings  like  those  now  in  question, 
for  a  contempt  to  enforce  civil  remedies  and 
protect  the  rights  of  parties  in  civil  actions. 

2  R.  S.,  440,  2d  ed.     The  provisions  as  to  pre- 
liminary proceedings  are  not  materially  dif- 
ferent in  respect  to  criminal  contempts.      Id., 
207,  208.    Contempts  in  presence  of  the  courts 
are  made  subjects  of  conviction  without  pre- 
vious process,  and  all  other  contempts  may  be 
pursued  as  at  common  law  ;  that  is,  by  rule  to 
show  cause,  followed  by  attachment,  or  by  at- 
tachment absolute  in  the  first  instance.      Id., 
441,  sees.  2,  3,  5.  These  three  sections  furnish 
the  general  rule,  and  the  intermediate  4th  sec- 
tion forms  no  exception.     That  relates  to  the 
more  ordinary  cases  of  a  rule  to  pay  costs, 
either  on  granting  or  refusing  a  motion,  or  the 
costs  or  other  sum  of  money  on  a  rule  to  show 
cause,  or  on  attachment.      It  gives  the  courts 
more  power,  in  the  ordinary  case,  and  in  the 
case  of  a  rule  to  show  cause,  than  was  usually 
exercised  before.      They  commonly  required 
an   affidavit    of    demand    and    non-payment, 
169*]  which  was  followed  *by  an  attachment 
and  interrogatories.      These  last,  the  4th  sec- 
tion deemed  a  useless  circuity  ;  and,  therefore, 
it  gives  an  execution  forthwith,  which  it  calls 
a  precept.      The  statute  no  where  forbids  the 
court  to  proceed  in  the  former  common  law 
mode  ;  but  merely  provides,  that  it  may  com- 
mit in  a  particular  form  short  of  that.   We  are 
told  that,  in  People  v.  Rogers,  2  Paige,  103,  the 
learned  Chancellor  granted  a  precept  in  a  case 
like  the  present,  even  after  conviction  on  at- 
tachment and  answer  to  interrogatories.     The 
necessity  of  such  a  step  was  not,  however,  de- 
bated. The  precept  would  not  vitiate  the  order 
to  commit,  and  was  certainly  well  enough  in 
practice,  for  more  abundant  caution.    We  are 
put  to  inquire,  whether  the  statute  has  taken 
awav  the  power  to  act  without  it.      With  re- 
gard to  the  form  of  conviction,  as  whether  by 
rule  or  not.  the  statute  has  no  way  interposed, 
or  pretended  to  interpose  ;  though  it  certainly 
has  in  respect  to  the  commitment,   both  in 
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criminal  and  civil  cases.  In  criminal  cases,  it 
provides,  that  the  order  or  warrant  of  commit- 
ment shall  specify  the  particular  circumstances 
of  the  offense.  Id.,  208,  sec.  18.  In  civil  cases, 
it  is  made  comformable  to  the  object  of  the 
proceeding.  If  it  be  to  enforce  the  perform- 
ance of  a  duty,  the  statute  says  that  the  or- 
der and  process  of  commitment  shall  specify 
the  act  or  duty  to  be  performed.  Id.,  444,  sec. 
24.  In  other  cases,  the  order  and  process  of 
commitment  shall  specify  the  duration  of  the 
imprisonment.  Sec.  25.  In  the  case  at  bar, 
the  duty  to  be  performed,  and  the  duration  of 
the  imprisonment,  are  both  specified  in  the 
rule.  But  it  is  supposed  that  the  word  "proc- 
ess," necessarily  means  a  writ  or  warrant ; 
and  implies,  that  there  cannot  be  any  imprison- 
ment without  it.  I  admit  that  the  word  "proc- 
ess" usually  signifies  a  writ  or  warrant ;  but  it 
also  means  a  good  deal  more.  It  means  all  the 
proceedings  in  a  cause,  after  the  first  step. 
Tom.  Diet.,  tit.  Process.  In  that  sense,  it 
would  comprehend  a  rule  or  order.  But  taken 
more  strictly,  there  is  no  doubt  that  a  rule  or 
order  to  commit,  as  plainly  comes  within  the 
meaning  of  the  word  "process,"  as  a  precept 
under  the  4th  *section,  or  a  capia*  ad[*\  7O 
respondendum  or  an  execution.  The  definition 
of  "process,"  given  by  Ld.  Coke,  compre- 
hends any  lawful  warrant,  authority  or  pro- 
ceeding, by  which  a  man  may  be  arrested.  He 
says:  "Process  of  law  is  twofold,  viz.:  by  the 
King's  writ,  or  by  due  proceeding  and  warrant 
either  in  deed  or  in  law,  without  writ."  2Iust., 
51,  52.  By  warrant  of  law,  he  comprehends  any 
authority  of  law,  as  is  plain  by  the  instances 
which  hegives.  Headds:  "If  treason  or  felony 
be  done,  and  one  hath  just  cause  of  suspicion, 
this  is  a  good  cause  and  warrant  in  law  to  ar- 
rest any  man."  Again  ;  "A  watchman  may 
arrest  a  night  walker  by  warrant  in  law." 
And  he  concludes  by  saying,  that  "a  commit- 
ment by  lawful  warrant,  either  in  deed  or  in 
law,  is  accounted  in  law  due  process  or  pro- 
ceeding in  law."  Vide,  also,  6  Johns.,  478, 
and  books  cited  by  Lansing,  Chancellor,  in 
Tates  v.  People.  The  Constitution  says  that 
no  person  shall  be  deprived  of  his  liberty  with- 
out due  process  of  law.  Yet,  who  ever  sup- 
posed that  this  took  away  the  right  to  arrest  on 
a  bailpiece,  or  for  an  escape  without  a  sealed 
warrant,  and  so  of  many  cases.  We  have 
already  seen,  that  a  rule  to  stand  committed 
has  always  been  a  very  common  warrant  for 
the  sheriff  to  commit.  It  is.  therefore,  process; 
and  the  statute  saying,  order  and  process  of 
commitment,  is  either  no  more  that  a  repeti- 
tion, or,  which  is  more  probable,  the  statute  is 
to  be  understood  distributively,  viz. :  that  when 
a  precept  issues,  which  would  more  commonly 
be  called  process,  it  should  fix  the  time,  etc., 
and  when  the  proceeding  is  by  rule  or  order, 
this  should  also  do  the  same  thing.  It  cannot 
be,  that  this  accidental  dropping  in  of  an 
equivocal  word  was  intended  to  deprive  all 
courts  of  their  known  and  acknowledged 
power  to  commit  except  in  a  new  form  never 
before  required.  Had  any  such  thing  been  in- 
tended, it  seems  to  me  the  provision  would 
have  been  direct  and  explicit. 

Then  the  Statute  of  Habeas  Corpus  declares, 
that  when,  on  the  return  of  the  writ,  there 
shall  appear  to  have  been  a  contempt  plainly 
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and  specifically  charged  in  the  commitment, 
1 7 1*]  *by  some  court,  officer  or  body,  hav- 
ing authority  to  commit  for  the  contempt  so 
charged,  it  shall  be  the  duty  of  the  court,  or 
officer,  before  whom  the  writ  is  returnable, 
forthwith  to  remand  the  prisoner,  if  the  time 
of  detention  have  not  expired.  2  R.  S.,  469, 
470,  3d  ed.  That  is  this  case ;  and  the  law  is 
the  same  in  relation  to  all  other  commitments 
absolute.  Whenever  the  commissioner  sees 
that  the  prisoner  is  properly  detained,  it  is  his 
duty  to  remand  ;  that  is,  whenever  he  is  prop- 
erly committed  and  holden  by  authority  of  law, 
unless  in  a  bailable  case  where  bail  is  offered 
And  receivable  ;  and  this,  whether  there  be  any 
warrant  in  deed,  that  is,  a  formal  warrant  un- 
der hand  and  seal,  or  warrant  in  law,  which 
means  any  legal  authority.  The  words  "legal 
commitment,"  means  any  act  of  committing, 
justifiable  by  the  law  of  the  land. 

On  the  whole,  we  are  clear,  that  the  com- 
missioner acted  in  the  case  before  us  entirely 
without  jurisdiction.  Even  had  there  been  no 
•entry  at  the  time  of  the  arrest,  it  might  have 
been  made,  we  have  seen,  at  any  time,  accord- 
ing to  the  truth  of  the  case  ;  and  if  the  im- 
prisonment were  not  warrantable,  we  would 
have  discharged  the  prisoner  on  motion.  Pro- 
ceedings like  this  should,  in  point  of  form,  be 
finally  judged  of  by  the  tribunal  where  they 
originate.  The  commitment  cannot  detail  the 
entire  proceeding,  so  as  fully  to  inform  another 
court  of  the  reasons  why  we  punish  for  a  con- 
tempt. We  cannot  be  informed  by  the  Court 
of  Errors  or  Chancery,  through  any  process 
they  could  issue  short  of  a  long  recital  in  hcec 
verba,  of  the  reasons  on  which  they  may  have 
acted  in  a  similar  case.  We,  therefore,  could 
not  interfere  with  their  practice,  and  scarcely 
ever  with  their  jurisdiction,  on  a  habeas  corpus 
returned  before  us. 

We  are  of  opinion  that  the  proceedings  of 
the  commissioner  should  be  reversed. 

Ordered  accordingly. 

Jurisdiction— When  wttl  be  presumed.  Cited  in— 11 
N.  Y.,  330 :  28  N.  Y.,  656 ;  96  N.  Y.,  531 ;  5  Lans.,  470  : 
11  How.  Pr.,  426;  23  Minn.,  414. 

Contempt— Commitment,  sufficiency  and  requisites 
of— Review  of —Discharge  of  prisoner.  Distinguished 
—1  Park.,  234. 

Explained— 4  Keyes,  50 :  43  Super.,  127. 

Cited  in— 4  Abb.  App.,  Dec.,  333  ;  4  Trans.  App., 
362;  2  Hun,  234;  16  Hun,  217  ;  1  Barb.,  193  ;  3  Barb., 
39 ;  10  Barb.,  536 ;  37  Barb.,  112 ;  4  T.  &  C.,  475 ;  4  How. 
Pr.,  372  ;  6  How.  Pr.,  75 ;  11  How.  Pr.,  426 ;  41  How. 
Pr.,  176 ;  45  How.  Pr.,  311 ;  66  How.  Pr.,  102 ;  2  Abb. 
Pr.,  85;  12  Abb.  Pr.,  254;  13  Abb.  Pr.,  139;  10  Abb. 
N.  S.,  82: 14  Abb.  N,  8.,  341,  n.\  2  Sandf.,  728  ;  1  Daly, 
468 ;  2  Daly,  531 ;  3  Co.  R.,  58 ;  8  W.  Dig:.,  60. 

Judicial  notice— Of  what  will  be  taken.    Cited  in 
3  Hun,  167;  5T.  &  C.,  268. 

Costs— Taxation  of  and  execution  to  collect.  Fol- 
io wed-6  T.  &  C.,  118. 

Cited  in— 4  How.Pr.,  362;  6  How.  Pr.,  268;  3  Co.R.,71. 

Habeas  Corpus— Office  of.  8  How.  Pr.,  483 ;  1  Park., 
196  ;  2  Park.,  658 ;  7  Leg.  Obs.,  56. 

Also  cited  in— 23  N.  Y.,  297 ;  37  N.  Y.,  364  ;  6  Lans., 
204  ;  3  Hun,  637 ;  54  Barb.,  496 
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NOTE.— Evidence— Loss  of  instrument— Proof  of,  to 
admit  secondary  evidence  of  contents.  Jackson  v. 
Todd,  3  Johns.,  300,  note;  Jackson  v.  McVey,  18 
Johns.,  330,  note. 

Especially  as  to  uritts,  see  Jackson  v.  Hasbrouck,  12 
Johns.,  192,  note. 
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Rebuttal— Proof  or  Disproof  of  Former  Exist- 
ence— Province  of  Court. 

Where  one  party  to  a  suit  is  sworn  to  prove  the 
loss  of  a  written  instrument,  with  a  view  to  second- 
ary evidence,  though  the  adverse  party  may  be  ex- 
imined  to  disprove  the  loss,  and  account  for  the 
instrument,  yet  he  cannot,  under  color  of  this  right, 
give  testimony  denying  directly  or  indirectly  the 
former  existence  of  the  instrument,  or  the  matters 
designed  to  be  evinced  by  it. 

The  party  affirming  the  loss  cannot  be  sworn  until 
ifter  the  former  existence  of  the  instrument  has 
been  established  by  independent  evidence;  and 
when  sw9rn,  his  testimony  as  well  as  that  of  his  ad- 
versary, is,  in  general,  to  be  confined  to  the  single 
question  of  loss. 

Quaere,  however,  whether  the  parties  may  not  in 
certain  cases  go  beyond  this,  and  even  present  a 
case  of  conflicting  testimony  between  them,  so 
blended  with  other  matters,  as  to  render  the  whole 
a  jury  question. 

But,  in  general,  testimony  relating  to  the  loss  of 
in  instrument,  with  a  view  to  secondary  evidence, 
is  to  be  addressed  to,  and  passed  upon,  by  the  court, 
and  not  the  jury. 

Citation-2  R.  S.,  406,  sec.  74. 

MOTION  by  defendant  to  set  aside  report 
of  referees  in  favor  of  the  plaintiff  for 
$669.07.  The  defendant  entered  into  a  con- 
tract for  the  sale  and  delivery  of  lumber  to  the 
plaintiff  in  the  year  1835,  and  again  in  1836; 
large  quantities  of  lumber  were  delivered  by 
the  defendant,  and  payments  made  by  the 
plaintiff  from  time  to  time.  Among  other  pay- 
ments, the  sum  of  $900  was  paid  to  the  defend- 
ant's son,  John  H.  Barker,  Oct.  7,  1835,  for 
which  the  son  gave  a  receipt,  produced  on  the 
hearing.  The  body  of  this  receipt  was  in  the 
handwriting  of  the  plaintiff.  Bentley  R.  Sher- 
man testified  that  he  paid  $900  to  the  defend- 
ant personally,  by  direction  of  the  plaintiff,  and 
took  the  defendant's  receipt  for  the  amount, 
the  body  of  which  was  in  the  handwriting  of 
the  witness.  He  was  quite  confident  that  this 
payment  was  made  in  July,  and  he  believed 
July  20,  1835.  He  delivered  the  receipt  to  the 
plaintiff,  and  afterwards  saw  it  in  his  posses- 
sion when  the  parties  were  examining  their  ac- 
counts with  a  view  to  a  settlement.  The  con- 
troversy between  the  parties  was  in  relation  to 
this  sum  of  $900;  the  plaintiff  insisting  that 
there  had  been  two  payments  of  $900 each;  and 
*the  defendant  insisting  that  there  had  [*1 73 
been  but  one  such  payment — that  for  which 
the  receipt  of  Oct.  7,  1835,  was  given.  If  the 
plaintiff  was  right,  he  had  overpaid  for  the 
lumber,  and  was  entitled  to  recover  back  the 
amount  of  overpayment;  if  the  defendant  was 
right,  a  balance  was  still  due  to  him.  Several 
witnesses  were  examined  on  both  sides. 

After  proving  the  payment  and  receipt  in 
July,  the  plaintiff  was  himself  sworn  to  prove 
the  loss  of  that  receipt.  He  said  he  thought 
the  receipt  was  lost;  that  he  had  repeatedly 
searched  for  it  and  could  not  find  it;  that  he 
had  had  the  receipt  which  the  witness  Sher- 
man had  spoken  of.  At  the  suggestion  of  the 
defendant's  counsel,  the  defendant  was  after- 
wards sworn  to  disprove  the  loss  of  the  re- 
ceipt. Several  questions  were  put  to  the  de- 
fendant by  his  counsel,  all  of  which  were  cal- 
culated to  draw  forth  answers  affirming,  either 
directly  or  indirectly,  that  no  such  receipt  had 
ever  existed,  and  that  no  such  payment  had 
ever  been  made.  None  of  the  questions  ad- 
mitted or  assumed  that  there  had  been  such  a 
receipt  or  proposed  to  account  for  it.  The 
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referees  decided  that  the  questions  should  not 
be  answered. 

.Mr.  S.  Stevens,  for  defendant. 

Mr.  A.  Taber.  for  plaintiff. 

By  the  Court,  Broncon,  J.  When  one  party 
to  an  action  has  been  sworn  to  prove  the  loss 
of  a  written  instrument,  "The  adverse  party 
may  also  be  examined  by  the  court  on  oath,  to 
<li>j>rove  such  loss,  and  to  account  for  such  In- 
strument." 'J  K.  S.,  406.  sec.  74.  The  defend- 
ant did  not  propose,  on  his  own  oath,  to  dis- 
prove the  loss  of  the  instrument  in  any  other 
way  than  by  denying  that  there  ever  had  been 
such  a  receipt,  and  by  stating  facts  inconsist- 
ent with  the  allegation  that  such  a  receipt  had 
never  existed.  1  think  the  referees  were  right 
in  not  allowing  the  defendant  to  answer  the 
questions  put  to  him  by  his  counsel.  The 
1  74*]  *plaintiff  was  not  a  competent  witness 
upon  the  question  whether  such  a  receipt  had 
ever  been  given.  He  could  not  be  sworn  until 
the  original  existence  of  the  instrument  had 
been  satisfactorily  established  by  other  evi- 
dence; and  when  sworn,  he  could  only  be  ex- 
amined to  the  single  question  of  loss.  And  it 
is  upon  the  question  of  loss,  and  that  only, 
that  the  defendant  was  authorized,  by  his  own 
oath,  to  give  rebutting  evidence.  The  statute 
only  authorizes  his  examination,  'to  disprove 
such  loss."  The  additional  words,  "and  to 
account  for  such  instrument."  only  express 
the  same  thing  in  a  different  form;  or  rather. 
point  out  the  way  in  which  the  loss  may  be 
disproved,  to  wit:  by  accounting  for  it. 

The  evidence  on  one  side  is,  to  prove  the 
loss;  on  the  other,  it  is  to  disprove  the  loss. 
Both  parties  must  begin  with  the  assumption 
that  the  instrument  did  once  exist.  The  usual 
evidence  of  loss  is,  that  the  party  who  had  the 
paper  has  made  diligent  search  for  it  in  the 
proper  place  without  being  able  to  find  it,  or 
that  it  was  destroyed  by  accident.  The  answer 
of  the  other  party  may  be,  that  the  instrument 
was  delivered  up  to  him  to  be  canceled,  and 
was  destroyed  after  it  had  ceased  to  be  an  ob- 
ligatory contract. 

When  a  man  pays  a  note,  it  is  not  unusual 
to  destroy  the  instrument,  without  taking  any 
acquittance  from  the  creditor.  If  the  latter 
should  afterwards  attempt  to  recover  the 
amount  of  the  note.on  proving  the  original  exist- 
ence and  contents  of  the  instrument,  with  the 
addition  of  his  own  oath  that  it  had  been  lost, 
it  would  be  very  proper  to  allow  the  defendant 
to  answer  the  plaintiff  on  the  question  of  loss, 
by  accounting  for  the  instrument.  And  in 
such  a  case,  it  may  be  that  the  defendant  should 
be  allowed  to  go  somewhat  beyond  the  most 
direct  evidence  to  disprove  the  loss,  and  to 
state  how  it  happened  that  the  plaintiff  con- 
sented to  give  up  the  note,  to  wit:  that  it  bad 
been  paid;  and  that  would,  perhaps,  open  the 
inquiry,  how  and  when  was  it  paid.  And  then 
it  would  seem  that  the  other  party  should  be 
permitted  to  answer  as  to  those  matters.  In 
this  way  cases  may  arise  where  there  will  be 
175*]  such  a  conflict  in  the  *statements  of 
the  parties  as  to  render  it  extremely  difficult 
for  the  court— to  whom,  and  not  to  the  jury, 
the  evidence  of  loss  is  addressed— to  decide  on 
the  propriety  of  admitting  secondary  evidence 
of  the  contents  of  the  instrument.  And  if  the 
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parties  are  allowed  to  go  so  far  as  to  speak  of 
payment,  the  collateral  question  of  loss,  which 
properly  belongs  to  the  court,  may  become  so 
intimately  connected  with  other  things  as  to 
render  it  nearly  or  quite  necessary  to  refer  the 
whole  matter  to  the  jury. 

But  we  intend  to  decide  nothing  concerning 
those  points  on  the  present  occasion.  I  have 
only  glanced  at  them,  for  the  purpose  of  show- 
ing how  difficulties  may  arise  the  moment  the 
parties  are  heard  beyond  the  most  direct  evi- 
dence to  prove  or  disprove  the  loss  of  the  in- 
strument. We  are  asked  in  this  case  to  go 
much  further  than  in  the  one  which  has  been 
supposed.  In  the  case  of  the  paid  note,  the 
defendant  admits  the  original  existence  of  the 
instrument,  and  disproves  the  alleged  loss,  by 
showing  how  it  came  to  be  destroyed.  But 
here,  the  defendant  begins  and  ends  with  a  de- 
nial of  the  original  existence  of  the  instrument. 
In  that,  he  is  not  answering  the  plaintiff,  but 
he  is  contradicting  a  disinterested  witness  by 
whom  the  original  existence  of  the  instrument 
had  been  proved  before  the  plaintiff  was  or 
could  be  sworn.  This  would  be  allowing  a 
party  to  the  action,  who  is  competent  only  in 
relation  to  collateral  facts,  to  become  a  wit- 
ness in  his  own  favor  upon  the  merits  of  the 
controversy.  We  ought,  I  think,  to  adhere 
closely  to  the  statute,  and  only  allow  the  de- 
fendant "to  disprove  such  loss."  or,  what  is  the 
same  thing,  "to  account  for  such  instrument." 

It  is  true,  as  was  suggested  at  the  Bar,  that 
the  oath  of  one  party  that  an  instrument  is 
lost,  may  contain  an  implication,  more  or  less 
strong,  that  the  instrument  did  once  exist.  But 
still,  as  the  fact  of  existence  must  be  first 
proved  by  other  and  competent  testimony,  it 
would,  I  think,  be  going  too  far  to  allow  the 
other  party  to  contradict  that  fact,  under  the 
notion  that  it  was  but  an  answer  to  the  infer- 
ence of  existence  springing  out  of  the  proof  of 
loss.  *The  question  is  undoubtedly  [*17B 
one  of  considerable  difficulty,  but  the  best  re- 
flection I  have  been  able  to  give  to  it  has  led 
to  the  conclusion  that  the  referees  decided  cor- 
rectly. 

Motion  denied,  (a) 

Cited  ln-5  How.  Pr.,  285 ;  14  How.  Pr.,  14 ;  10  Leg. 
Obs.,  59. 

(n)  That  as  a  general  rule.the  party.on  questions  of 
thisRort.  IB  prohibited  from  testifying  as  to  the  mer- 
its, see  Adams  v.  Leland.7  Pick..  62;  also  the  observa- 
tions of  Houston  J.,  in  Wood,  etc.  v.  Connell,  2 
Whart.,  542,  662.  Nor  can  his  adversary,  on  cross- 
examination,  compel  him  so  to  testify.  Vaeee  v. 
Mifflin,  4  Wash.  C.  C.,  519,  semble. 


SMITH  &  BRITTON  v.  BENSON  &  PECK. 

Building — Erected  on  Land  of  Another — Prima 
Facie  a  Future — Mortgage. 

Prima  facie.  &  buildingr,  erected  by  one  person  on 
another's  land  is  to  be  treated  as  a  fixture,  and  a 
part  of  the  realty. 

But  if  it  be  so  erected,  under  an  understanding  or 
agreement  that  it  may  be  removed  at  any  time,  it 
is  then  no  part  of  the  realty,  but  personal  property, 
for  the  conversion  of  which  trover  will  lie  ;  espe- 
cially where  it  is  only  slightly  fixed  to  the  freehold. 

One  deriving  title  from  a  person  who  had  previ- 
ously mortgaged  a  building,  so  erected,  as  personal 
property,  is  not  in  a  situation  to  insist,  as  against 
the  mortgagee,  that  it  is  a  part  of  the  freehold. 

Nor  is  he  at  liberty  to  dispute  the  title  of  the 
mortgagor. 

HlU.  1. 
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fp  ROVER,  for  a  building  used  as  a  grocery 
J_  and  dwelling-house.  The  cause  was  tried 
at  the  Onondaga  Circuit,  Apr.  11,  1839,  before 
Moseley,  C.  Judge.  The  plaintiff's  title  was 
derived  under  a  mortgage  dated  Sep.  20,  1837, 
from  one  Ladd,  in  which  the  building  was  de- 
scribed as  situated  on  a  lot  belonging  to  the 
estate  of  I.  Brackettand  T.  At.  Wood,  deceased; 
and  was  treated  in  the  mortgage  as  a  chattel. 
The  mortgage  was  in  the  usual  form  of  instru- 
ments of  that  nature  relating  to  personal  prop- 
erty, being  a  sale  defeasible  on  payment.  It 
provided  that  in  case  of  default,  etc.,  the  mort- 
gagees might  enter,  etc.,  and  take  and  carry 
away  etc.,  and  sell,  etc. 

The  testimony  as  to  the  character  of  the 
building,  and  its  connection  with  the  premises 
on  which  it  stood  showed  that  it  was  set  upon 
blocks  or  pins  drove  in  the  ground,  and  as  one 
witness  said,  was  elevated  above  the  surface, 
177*]  *and  did  not  rest  on  the  ground  or  on 
stones.  Other  witnesses  testified  to  their  be- 
lief that  it  rested  on  the  ground,  and  said  that 
there  was  a  cellar  under  it;  that  a  plank  in  the 
cellar  standing  endwise,  had  started  the  floor 
up;  that  the  sills  on  the  east  side  had  settled 
into  the  ground;  that  thelinter  part  in  the  rear 
rested  on  the  ground;  that  there  was  a  chim- 
ney in  it,  etc, 

Ladd  was  in  possession  of  the  building 
when  he  gave  the  mortgage  to  the  plaintiffs, 
occupying  it  as  a  grocery;  and  it  had  also  been 
occupied  as  a  dwelling. 

The  building  was  erected  by  one  Brown,  in 
1828,  who  rented  the  ground  on  which  it  stood 
of  Brackett  and  Wood,  with  the  understand- 
ing that  he  was  to  have  three  or  six  months 
notice  to  remove  the  building.  The  possession 
of  the  building  had  changed,  passing  from 
Wood  down  through  Ladd  to  the  present  de- 
fendants. 

The  defendants  purchased  the  building  of 
Ladd,  subject  to  the  mortgage,  the  amount  due 
on  which  was  deducted  from  the  purchase 
money;  and  the  defendants  had  recognized  the 
plaintiff's  title  in  Sep.,  1838. 

The  defendants  gave  in  evidence  a  lease  of 
the  ground  upon  which  the  building  stood,  to 
Benson,  one  of  the  defendants  and  R.  Lee,  for 
the  term  of  two  years  from  Jan.  9,  1838. 

Dec.  10,  1838,  default  having  been  made  in 
respect  to  paying  the  moneys  secured  by  the 
mortgage,  and  the  defendants  being  in  posses- 
sion of  the  building,  G.  Lawrence  as  agent  of 
the  plaintiffs  demanded  possession  from  the 
defendants,  who  refused  to  surrender  it. 

The  judge  charged  the  jury  that  if  they  be-  i 
lieved  the  building  could  be  removed  without  | 
injury  to  the  freehold,  and  that  it  was  built ' 
with  a  view  to  its  being  removed   when  the 
landlord  required  it,  it  was  a  chattel,  and  tro- 
ver might  be  maintained  for  it.     That,  both 
parties  claiming  under  Ladd,  the  defendants 
could  not  question  the  plaintiff's  title. 

The  verdict  being  for  the  plaintiffs,  the  de- 
fendants now  move  for  a  new  trial  on  a  case. 
178*]  *Mr.  J.  A.  Spencer,  for  defendants. 

Mr.  E.  A.  Brown,  for  plaintiffs. 

By  tlie  Court,  Cowen,  J.  -The  judge  was 
clearly  right  with  regard  to  the  title  of  the 
plaintiffs;  and  the  only  question  calling  for 
consideration  is,  whether  the  building  was  a 
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fixture  in  that  sense  which  precludes  the  right 
to  bring  trover  for  it. 

The  building  was  slightly  fixed  to  the  free- 
hold; and  all  parties — the  owners  of  the  lot  on 
which  it  was  built ;  the  builder  himself;  Ladd, 
the  mortgagor,  who  succeeded  him  and  the 
plaintiffs,  the  mortgagees — regarded  it  as  the 
subject  of  removal  at  any  time  ;  and  when  the 
mortgage  came  to  be  given  by  Ladd  to  the 
plaintiff,  they  treated  it  as  a  mere  movable 
thing,  on  a  footing  with  other  personal  prop- 
erty. The  defendants  themselves  took  from 
Ladd;  they  stand  in  his  shoes,  and  the  case  is 
the  same  as  if  they  had  given  the  mortgage 
themselves.  Thus,  both  these  parties  agreed 
to  consider  it  as  in  a  state  of  severance  from 
the  freehold;  and  no  one  had  ever  thought  of 
its  being  so  fixed  as  to  be  irremovable.  Prima 
facie,  such  a  building  would  be  a  fixture,  and 
would  not  be  removable.  The  legal  effect  of 
putting  it  on  another's  land,  would  be  to  make 
it  a  part  of  the  freehold.  But  the  parties  con- 
cerned may  control  the  legal  effect  of  any 
transaction  between  them,  by  an  express  agree- 
ment They  have,  in  effect,  stipulated  that 
the  placing  of  this  building  on  the  ground  of 
Brackett  and  Wood  should  work  nothing 
more  towards  changing  its  nature  than  if  it 
had  been  the  loose  timber  of  the  house,  in- 
stead of  the  house  itself.  The  law  often  im- 
plies an  agreement  of  nearly  the  same  charac- 
ter from  the  relation  of  lessor  and  lessee,  or 
tenant  and  remainder-man.  And  surely,  the 
parties  may,  by  express  agreement,  do  the  same 
thing,  and  even  more.  If  they  agree,  in  terms 
that  a  dwelling  house,  shall,  as  between  them, 
be  considered  strictly  a  personal  chattel,  it 
takes  that  character.  And  so  of  any  equiva- 
lent *agreement  or  understanding,  [*17O 
which  we  think  existed  in  this  case  between  all 
the  parties  concerned. 

The  learned  judge  was  right  at  the  circuit ; 
and  the  motion  for  a  new  trial  should  be  denied. 

New  trial  denied. 

Reviewed— 20  N.  Y.,  349;  14  Barb.,  666. 

Explained  and  distinguished— 3  Keyes,  351 ;  37 
How.  Pr ,  390. 

Explained-1  E.  D.  S.,  612. 

Cited  in-1  Denio,  582 ;  1  N.  Y..  571 ;  35  N.  Y.,  282 ; 
49  N.  Y..  28 :  10  Am.  Rep.,  321,  323 ;  53  N.  Y.,  210,  382  ; 
13  Am.  Rep.,  540 :  80  N.  Y:,  576 ;  93  N.  Y.,  311;  4  Abb. 
App.,  Dec.,  58  ;  1  Trans.  App.,  S57,  358  :  24  Hun.  232  ; 
46  Barb..  286:  15  Abb.  N.  S.,  47;  130  Mass.,  259;  50 
Wis.,  162:  13  Mich.,  34;  12  Minn.,  Ill ;  15  Am.  Rep., 
320  (46  Ind.,  519) :  35  Am.  Rep.,  a50  (70  Me.,  481) ;  40 
Am.  Rep.,  110  (57  Cal.,  7);  41  Am,Rep.,256  (58  Cal.,  133). 


THE  PEOPLE  v.  WEBB. 
THE  SAME   v.   THE  SAME. 

Venue — Change  of — When  on  Ground  that  Im- 
partial Trial  Cannot  be  Jiad. 

The  venue  in  a  criminal  cause  may  be  changed  on 
motion  of  the  public  prosecutor,  if  it  appear  that  a 
fair  and  impartial  trial  cannot  be  had  in  the  county 
where  the  indictment  was  found. 

There  is  no  fixed  rule  defining:  what  shall  or  shall 
not  be  received,  as  proof  of  the  fact  that  such  trial 
cannot  be  had. 

The  venue  may  be  changed,  though  there  has  been 
no  actual  experiment  made,  by  way  of  trying  the 

NOTE.— Change  of  venue— On  ground  that  fair  trial 
cannot  be  had.  See  Scott  v.  Gibbs,  2  Johns.  Cos.,  116, 
note. 
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or  even  impaneling  a  Jury,  in  the  county 

where  the  venue  is  laid. 

The  cases  of  Bowman  v.  Ely.  2  Wend.,  250,  and 
MeMenger  v.  Holmes,  12  Id.,  208,  reviewed  and  ex- 
plained. 

Citations-2  R.  8.,  614.  sec.  1. 2d  ed.;  1 Chit.  Cr.  L., 
201.  Am.  ed.  1836;  4  East,  208;  7  Cow.,  139 ;  2  Wend.. 
250 ;  12  Wend..  -"03. 

MR.  R.  Cooper,  for  the  people,  moved  to 
change  the  venue  from  Otsego  Co.  to  some 
county  adjoining,  on  the  ground  that,  previous 
to  and  about  the  time  of  the  session  of  the  Oyer 
and  Terminer  at  which  the  indictments  in  these 
causes  were  expected  to  be  tried,  various  pub- 
lications had  been  issued  and  distributed  among 
the  inhabitants  of  the  County  of  Otsego  and 
the  jurors  summoned  for  the  court,  tending  to 
prejudice  their  minds  against  the  prosecutor 
in  respect  to  the  trials.  It  appeared  by  affida- 
vits, that  the  indictments  were  for  libels  upon 
J.  F.  Cooper  printed  in  the  defendant's  paper, 
"  The  Courier  and  Enquirer,"  in  the  City  of 
N.  Y.  which  the  district  attorney  might  have 
tried  at  the  September  Oyer  and  Terminer  in 
1840  ;  about  which  time  two  of  the  articles, 
now  made  the  main  ground  of  the  motion, 
were  printed  in  another  paper,  called  "The 
New  World,"  and  transmitted  through  the  post 
office  to  a  number  of  the  jurors  summoned  for 
the  court.  The  defendant  had  been  arraigned 
on  both  indictments  at  the  September  Oyer  and 
18O*]  *Terminer,  1839;  shortly  after  which, 
a  letter  appeared  in  his  own  paper,  which  had 
a  partial  circulation  in  Otsego,  giving  an  ac- 
count of  the  proceedings,  calculated  to  preju- 
dice the  public  mind  against  the  prosecutor  in 
respect  to  the  trials.  This,  as  Mr.  Cooper  now 
in  his  affidavit  stated,  from  information  and 
belief,  had  been  sent,  not  only  to  regular  sub- 
scribers in  Otsego,  but  to  others.  And  "from 
the  resemblance  in  matter  and  substance — be- 
tween a  good  deal  of  that  portion  of  the  pub 
lications  in  '  The  New  World  '  appearing  to 
be  editorial,  and  the  letter  in  the  defendant's 
paper,  from  other  internal  evidence,  from  gen- 
eral probabilities  and  from  information."  _Mr. 
Cooper  said,  in  his  affidavit,  "  he  entertained 
no  doubt  that  the  defendant  wrote  and  com- 
posed, or  was  privy  to  the  writing  and  £om- 
posing,  the  publications  in  'The  New  World,' 
and  in  circulating  the  same  in  the  County  of 
Otsego;"  adding:  "  This  deponent  avers  that, 
confidently  entertaining  this  opinion,  he  has 
avowed  it  in  this  affidavit,  that  the  said  defend- 
ant may  purge  himself  by  his  own  oath  of  all 
agency  in  the  publication  and  circulation,  in 
the  County  of  Otsego,  of  said  articles  in  '  The 
New  World'."  The  affidavit  also  stated,  that 
the  general  course  of  a  newspaper  in  Coopers- 
town,  Otsego  Co.,  having  a  list  of  about  1,200 
subscribers,  as  deponent  believed,  had  been 
marked  by  acrimony  and  hostility  towards  the 
complainant ;  and  since  the  pendency  of  the 
indictments,  had  contained  articles  calculated 
to  prejudice  the  people  of  the  county  against 
the  prosecutions  in  question. 

A  motion  was  made  by  the  district  attorney 
to  put  off  one  of  the  trials  at  the  September 
Over  and  Terminer,  1840,  in  consequence  of 
the  appearance  of  the  publications.  The  mo- 
tion was  denied,  and  the  district  attorney  or- 
dered to  proceed  to  trial,  or  enter  a  nolle  prose- 
qui.  This,  however,  was  not  ordered  until 
after  inquiry  among  the  jurors  as  to  how  many 
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had  received  the  publications  in  "  The  New- 
World."  There  were  about  forty  jurors  re- 
maining after  the  allowance  of  excuses  ;  and 
of  these,  about  thirty,  on  inquiry  by  the  pre- 
siding judge,  admitted  they  had  received  the 
•articles  in  "The  New  World."  Sev-  [*  J  8 1 
eral  of  the  publications  were  traced  through 
the  postoffice,  to  the  hands  of  jurors  who,  it 
was  admitted,  were  not  regular  subscribers  for 
the  paper. 

Affidavits  were  read  tending  to  show,  from 
observation  and  general  opinions,  the  degree 
of  excitement  occasioned  by  the  publications, 
and  by  other  causes,  on  the  subject  of  the 
prosecutions. 

The  notice  of  the  motion  for  October  Term, 
1840,  with  copies  of  Mr.  Cooper's  affidavit, 
etc.,  and  "  The  New  World"  containing  the 
publication  in  that  paper,  were  served  on  the 
defendant's  attorney,  Oct.  10.  1840;  but  no  af- 
fidavit of  the  defendant  was  now  produced. 

Both  indictments  were  removed  into  this 
court  by  certiorari ;  and  one  of  them,  by  the 
district  attorney,  after  the  Oyer  and  Terminer, 
the  circuit  judge  dissenting,  had  ordered  that 
the  trial  should  proceed  or  a  nolle  prosequi  be 
entered,  as  above  mentioned. 

Mr.  L.  J.  Walwprth,  contra,  read  a  num- 
ber of  affidavits  tending  to  show,  from  obser- 
vation and  opinion,  that  so  far  from  there  ex- 
isting any  excitement  in  Otsego  dangerous  to 
the  complainant,  the  balance  of  the  excitement 
was  against  the  defendant;  and  opposed  the 
motion,  mainly  on  the  ground  that,  before  the 
court  would  take  so  strong  a  measure  as  to 
change  the  venue,  it  should  appear,  that  the 
district  attorney  had  called  on  the  cause,  and 
endeavored  to  obtain  an  impartial  jury.  That 
it  was  only  after  such  endeavor  and  failure, 
that  this  court  would  change  the  venue.  He 
cited  Bowman  v.  Ely,  2  Wend.,  250,  and  Mes- 
senger v.  Holmes.  12  Id.,  203;  also,  2  R.  S.,  613, 
2d  ed.,  sec.  85. 

Mr.  S.  S.  Bowne,  in  reply. 

Curia  per  Cowen,  J.  This  is  a  motion  to 
change  the  venue  in  two  indictments  for  libels 
upon  Mr.  Cooper,  from  the  County  of  Otsego 
to  some  adjoining  county.  The  motion  is  made 
on  the  part  of  the  people;  and  is  founded  on 
the  *alleged  fact  that,  in  consequence  [*182 
of  a  series  of  publications  against  the  com- 
plainant, the  public  mind  has  become  so  much 
prejudiced  against  him  in  respect  to  the  prose- 
cutions, that  a  fair  and  impartial  trial  cannot 
be  had  in  Otsego.  The  Revised  Statutes,  2  R. 
8.,  614,  2d  ed.,  sec.  1,  impliedly  authorize  us 
to  make  such  a  change  for  special  cause,  on  an 
indictment  coming  into  this  court,  by  certiorari. 
This  is  also  an  authority  which  we  have  at  the 
common  law.  1  Chit.  Cr.  L..  201,  Am.  ed. 
1836;  King  v.  Nottingham,  4  East,  208;  People 
v.  Vermtiyea,  7  Cow.,  139. 

The  principle  of  the  application  is,  therefore, 
correct;  and  the  only  question  is,  whether  the 
affidavits  for  the  motion  are  sufficient  to  raise 
a  serious  doubt  that  a  fair  and  impartial  trial 
can  be  had  in  Otsego. 

It  is  shown,  on  the  part  of  the  prosecution, 
that  the  course  of  a  newspaper  in  that  county 
has  been  acrimonious  against,  and  hostile  to 
the  prosecutor,  in  respect  to  these  indictments. 
That  this  paper  is  published  in  the  county 
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town, and  has  a  considerable  subscription;  that 
in  the  defendant's  own  paper,  which  has  some 
circulation  in  that  county,  an  article  appeared 
with  strictures  adverse  to  the  prosecutions. 
But  especially,  it  is  complained,  that  two  suc- 
cessive copies  of  "  The  New  World  "  were  sent 
from  the  City  of  N.  Y.,  they  containing  two 
successive  articles  of  a  similar  tendency. 
Copies  of  these  articles  were  addressed, not  only 
to  residents  of  the  county  indiscriminately,  but 
were  directed  to  and  received  by  many  of  the 
jurors  who  were  summoned  to  attend  the  court, 
and  who  were,  some  of  them  at  least,  expect- 
ed to  participate  in  the  trials.  "  The  New 
World"  was  published  by  a  neighbor  of  the  de- 
fendant. The  latter  has  not,  however,  any  in- 
terest in  that  paper.  But  it  is  averred  by  the 
complainant  in  his  affidavit,  that  from  the  re- 
semblance of  the  articles  in  "The  New  World" 
to  the  previous  article  in  the  defendant's  paper, 
and  other  circumstances,  he  believes  the  de- 
fendant was  personally  concerned  in  the  print- 
ing and  circulation  of  the  articles  in  "The 
New  World."  This,  the  defendant  has  not  de- 
183*]nied.*  Indeed,  he  has  made  no  affidavit 
in  the  matter,  though  a  copy  of  the  charge  was 
served  upon  him  several  months  ago.  As  to  the 
weight  of  evidence,  therefore,  on  which  the 
motion  rests,  very  little  comment  would  seem 
to  be  necessary.  The  power  of  the  three 
presses  has  been  accidently  or  purposely  com- 
bined to  work  a  prejudice  in  the  public  mind 
against  the  complainant,  on  the  very  questions 
involved  in  the  prosecutions,  and  in  a  manner 
entirely  adequate  to  the  proposed  effect.  It 
must  also  be  taken,  I  think,  upon  the  defend- 
ant's silence  under  the  charge,  that  he  has 
aided  in  managing  the  most  pernicious  depart- 
ment of  the  machinery.  It  is  extravagant  to 
suppose,  in  the  absence  of  proof,  that  any 
mere  stranger  to  the  prosecutions,  however 
hostile  to  the  complainant,  would  volunteer  to 
practice  upon  the  jurors  who  were  summoned 
to  attend  court;  that  he  would  gratuitously 
commit  an  offense  both  morally  and  legally 
criminal,  by  tampering  with  the  administra- 
tion of  justice. 

The  effort  has  been  local,  and  it  becomes  our 
duty  to  obviate  its  influence,  as  far  as  may  be 
in  our  power. 

The  cases  cited,  2  Wend.,  250,  and  12  Id., 
203,  for  the  defendant,  do  not,  as  is  supposed, 
fix  on  a  definite  species  of  evidence  to  sustain 
this  sort  of  motion,  and  forbid  a  resort  to  oth- 
er proof  tending  in  its  own  nature  to  show  that 
a  fair  and  impartial  trial  cannot  be  had  in  the 
county  where  the  indictments  were  found. 
The  first  case,  indeed,  ordered  a  change  of 
venue  to  a  county  where  it  was  thought,  by 
several  individuals,  so  much  excitement  pre- 
vailed against  the  plaintiff  that  he  could  not 
have  a  fair  and  impartial  trial.  The  decision, 
however,  proceeded  on  the  ground  that  the 
proof  rested  in  speculative  opinion.  In  the  case 
last  cited,  the  venue  was  changed,  on  the 
ground  of  excitement.  .In  both  cases,  the 
learned  judges  speak  of  the  attempt  and  fail- 
ure to  obtain  an  indifferent  jury,  as  indicating 
the  propriety  of  a  change.  The  intimation  in 
the  last,  that,  without  such  an  experiment,  a 
change  would  be  inadmissible,  was  entirely 
obiter.  The  only  points  established  by  these 
cases  were,  that  mere  speculative  opinion  is 
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notsufficient*evidence;  but  that  afail-[*184 
ure  of  two  successive  juries  in  the  same  cause, 
to  agree  on  a  verdict,  is.  To  make  such  an  ex- 
periment essential,  would  seem  to  be  quite 
dangerous.  It  is  the  very  thing  which  the  law 
seeks  to  avoid,  when  it  is  seen  that  the  party 
may,  and  probably  will  be  drawn  into  a  trial 
by  a  jury,  who,  under  an  influence  of  which 
they  may  themselves  be  hardly  conscious — an 
influence  which  perhaps  no  human  sagacity 
can  detect — may  pronounce  a  verdict  against 
him,  and  conclude  his  rights  forever.  Above 
all,  would  it  be  dangerous  to  require  that  he 
should  risk  his  trial  by  a  panel  selected  from  a 
community  already  sought  to  be  influenced  by 
the  course  of  the  press:  that  very  panel  being 
personally  appealed  to  by  the  opposite  party's 
own  press,  or  one  put  in  motion  by  him,  or  by 
some  other  person.  It  is  impossible,  until  men 
shall  have  done  with  devices  for  getting  up 
public  excitement  and  turning  it  to  their  own 
account,  to  lay  down,  as  in  a  category,  pre- 
cisely what  shall  and  shall  not  be  received  for 
satisfactory  proof  of  such  excitement  to  a  de- 
gree which  may  endanger  the  impartial  admin- 
istration of  justice.  All  will  agree,  that  when 
it  is  shown  to  exist,  by  whatever  circumstances, 
the  trial  should  be  removed  from  the  sphere 
of  its  probable  influence  by  some  means.  Put- 
ting off  the  trial  may  be  sufficient;  and  the 
remedy  must  be  confined  to  that  when  there  is 
no  power  in  the  court  to  change  the  venue.  If 
there  be  such  a  power,  and  the  excitement  ap- 
pear to  be  extensive  in  the  county  where  the 
venue  is  laid,  it  should  be  changed  to  another. 

In  these  causes  we  direct  a  rule  that  they  be 
tried  in  the  County  of  Montgomery. 

Nelson,  Ch  J.,  gave  no  opinion. 

Motion  granted. 

Explained— 3  Abb,  Pr.,  48 ;  3  Park.,  188. 

Cited  in-7  Hill,  148;  5  How.  Pr.,  26 ;  16  How.  Pr., 
108  :  20  How  Pr.,  249 ;  52  How,  Pr.,  187  ;  1  Abb.  N.  C., 
242;  4  Park.,  604. 
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V. 

FITZHUGH,  Impleaded  with  THROOF. 

Common  Carriers — Release  of  One  of  Two  with 
Stipulation  that  it  Should  not  Release  Other — 
Release  Not  under  Seal — Effect. 

Where  F.,  one  of  two  common  carriers  jointly 
charged  by  the  plaintiffs  with  negligence,  agreed 
with  the  plaintiffs,  by  simple  contract  in  writing, 
that  if  the  latter  would  release  T.,  the  other  carrier* 
it  should  not  affect  or  impair  any  liability  which 
he,  F.,  might  have  incurred,  or  was  subject  to ;  and 
thereupon  T.  was  released  accordingly ;  held,  that 
F.'s  agreement,  not  being  under  seal,  did  not  quali- 
fy the  release,  so  as  to  prevent  its  operating  the 
discharge  of  both  F.  and  T.  from  the  original  cause 
of  action  ;  and  that  the  plaintiff's  remedy  was  con- 
fined to  the  substituted  agreement  of  F. 

A  release  of  one  of  several  joint  wrong-doers  or 
contractors,  in  general  discharges  all.  Otherwise, 
semble,  where  all  are  parties  to  the  release,  and 
those  not  in  terms  discharged,  covenant  in  it  to 
remain  liable. 

Whether,  in  case  of  the  release  of  a  joint  debtor 
thus  qualified,  the  remedy  of  the  creditor  is  not 
confined  to  the  new  obligation  arising  out  of  the 
deed,  quaere. 


NOTE.— Release— Joint  debtors— Release  of  one  in 
general  discharges  att.  See  Rowley  v.  Stoddard,  T 
Johns.,  207,  note. 
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The  l6K*l  effect  of  a  waled  contract  cannot  be  va- 
ri.  .1  liy  a  contemporaneous  written  contract  with- 
out seal. 

ClUUoM-Lltt..  sec.  876 :  Co.  Litt.,  2ffi  o ;  Comb.. 
310 :  4  Mod..  VW ;  llob..  Btt.  pi.  68  ;  Cro.  Cur..  44J  444 ; 
Noy.  6, 88 ;  Bac.  Abr.  Release.  O.  7th  Lond.  ed..  JH.K  : 

Li-on  122,  pi. 174;  I-  \\,  ,,,| .,  319  ;  1  Poth.  Obi. 
(Brain),  »:*$«£*  H., :« :  21  Wend..  628; »  Bliigr. 
341;  6  Co..  26;  9  Ad.  &  Ell..  854. 

ACTION  on  the  case,  tried  before  Qridley, 
C.  Judge,  at  the  Oswego  Circuit,  in  .him-, 
1889.  The  defendants  were  common  carriers 
on  Lake  Ontario,  and  were  sued  as  such;  the 
process,  however,  having  been  served  upon 
Fitzhugh  only.  Before  the  suit  was  com 
menced.  the  defendant,  Fitzhugh,  had  agreed 
in  writing,  without  seal,  with  the  plaintiffs,  in 
consideration  that  the  plaintiffs  would  release 
Throop  from  all  liability  in  this  matter.that  any 
liability  which  he,  Fitzhugh.  might  have  in- 
curred, or  was  subject  to  in  the  premises, 
should  in  no  respect  be  impaired  or  affected  by 
the  release.  The  plaintiffs  thereupon  released 
Throop,  who  was  a  partner  with  Fitzhugh  in 
the  carrying  business.  Fitzhugh  set  up  the  re- 
lease as  a  bar  to  the  action.  The  judge  decided 
in  his  favor,  and  the  plaintiffs  thereupon  sub 
milted  to  a  nonsuit,  which  they  now  move  to 
set  aside. 

Mr.  H.  Brewster,  for  plaintiffs. 

Mr.  B.  D.  Noxon,  for  defendant. 

By  the  Court,  Bronson,  J.  If  the  plaintiffs 
had  brought  avntmpsit  Instead  of  case,  upon 
186*]  thiscontract  of  bailment,  *there  could 
have  been  no  doubt,  as  a  general  proposition, 
that  the  release  of  one  of  the  two  joint  con 
tractors  would  have  discharged  both.  But  the 
form  of  the  action  cannot  embarrass  the  ques- 
tion, for  the  rule  is  the  same  in  relation  to 
joint  wrong-doers.  The  release  of  one  dis- 
charges all.  Litt..sec.  376;  Co.  Litt.,  232  a; 
Kiffln'6  case.  Comb.,  310;  8.  C.,  by  the  title  of 
Kiffin  v.  Willi*.  4  Mod.,  879;  Cocke  v.  Jenor, 
Hob..  66,  pi.  69;  Corbett  v.  Barnes,  Cro.  Car., 
443,  444;  Patridge  v.  Emson,  Noy,  62,  per  Pop- 
ham  &  Fenner,  JJ. ;  Bac.  Abr.  Release,  G,  7th 
Lond.  ed.,  1832;  and  see,  3  Leon. ,122,  pi.  174; 
Albany  v.  Mauny,  Noy,  5.  As  to  the  reason 
of  the  rule,  Coke  says,  that  the  deed  shall  be 
taken  most  strongly  against  the  releasor.  It  is 
elsewhere  said,  that  the  release  is  a  satisfaction 
in  law,  which  is  equal  to  a  satisfaction  indeed. 
Co.  Litt.,  232  a;  Hob.  68.  pi.  69;  Bac.  Abr. 
Release,  Q.  If  we  unite  these  two  remarks, 
the  reason  of  the  rule  seems  to  be,  that  the 
deed  being  taken  most  strongly  against  there 
leaser,  is  conclusive  evidence  that  he  has  been 
satisfied  for  the  wrong;  and  after  satisfaction 
although  it  moved  from  only  one  of  the  tort 
feasors,  no  foundation  remains  for  an  action 
against  anyone.  A  sufficient  atonement  having 
been  made  for  the  trespass,  the  whole  matter 
is  at  an  end.  It  is  as  though  the  wrong  had 
never  been  done. 

The  deed  may,  however,  be  so  qualified,  that 
the  release  of  one  will  not  have  the  effect  of 
discharging  all.  When  it  relates  to  joint  debt- 
ors, all  of  whom  are  parties  to  the  deed,  and 
the  one  who  is  not  in  terms  released,  agrees 
that  he  will  still  remain  liable  for  the  debt, 
that  will  qualify  what  would  otherwise  be  the 
legal  effect  of  the  instrument,  and  it  will  only 
operate  to  discharge  the  debtor  who  is  in  terms 
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released.  Rogert  v.  Hosack,  18  Wend.,  819. 
But  still  there  may  be  a  question— at  l«  a.-t  in  a 
court  of  law — in  relation  to  the  form  of  the 
remedy.  When  there  is  a  novation,  or  the  sub- 
stitution of  anew  debt  for  an  old  one.  the  orig- 
inal debt  is  extinguished,  and  the  remedy  of 
the  creditor  is  on  the  new  contract.  1  Poth. 
Obi.  (Evans),  839. 

*In  Solly  v.  Forbes,  2Brod.  &  B.,  88,  [*187 
although  both  of  the  debtors  were  not  parties 
to  the  release,  the  deed  contained  an  express 
provision  that  itshould  not  operate  to  discharge 
both,  and  that  the  plaintiff  should  be  at  liberty 
to  sue  both;  and  the  action  having  been 
brought  in  that  form,  it  was  held  that  the  re- 
lease was  not  a  bar.  It  is  difficult  to  ascertain 
on  what  precise  ground  this  case  stands.  Dal- 
las. Ch.  J.,  was  careful  to  say,  in  conclusion, 
that  "It  was  not  intended  to  interfere  with  any 
received  principles  or  established  cases,  but  to 
decide  only  on  this  particular  case  with  refer- 
ence to  its  special  nature."  He  then  adds  a 
"further  caution,"  which  I  have  not  been  able 
to  comprehend. 

In  the  case  at  bar,  Fitzhugh  was  not  a  party 
to  the  release:  nor  did  that  instrument,  as  was 
the  case  in  Solly  v.  Forbes,  contain  a  provision 
that  Throop  might  still  be  sued  in  the  same 
manner  as  though  no  acquittance  bad  been 
made.  There  is  nothing  to  qualify  the  deed, 
except  the  written  agreement  of  Fitzhugh, 
without  seal  that  the  release  should  not  impair 
or  affect  his  liability;  and  it  is  well  settled,  as 
a  general  rule,  that  the  legal  effect  and  opera- 
tion of  a  sealed  contract  cannot  be  controlled 
by  a  writing  not  under  seal.  See,  Allen  v.  Ja- 
quuh.  21  Wend.,  628,  and  cases  there  cited.  This 
doctrine  has  been  applied  in  cases  like  the  one 
now  under  consideration.  In  Cock*  v.  Nti*h,  9 
Bing. ,  341,  the  plea  was,  that  the  plaintiff  had 
released  Mary  Nash,  who  was  a  joint  contract- 
or with  the  defendant.  The  plaintiff  replied 
that  the  release  was  executed  "with  the  knowl- 
edge, privity  and  consent,  and  at  the  request 
of  the  defendant,  and  on  the  condition  and 
express  promise  and  undertaking,  by  and  on 
the  part  of  the  defendant  to  the  plaintiff,  that 
the  release  should  not  operate  to  release  the 
defendant  from,  or  in  any  way  prejudice  the 
rights,  claims  or  remedies  of  the  plaintiff 
against  the  defendant."  On  demurrer,  the  rep- 
lication was  held  bad,  and  judgment  was  giv- 
en for  the  defendant,  on  the  ground  that  the 
release  could  not  be  explained,  or  its  legal  ef- 
fect varied  by  an  agreement  not  under  seal. 
Tirldal,  Ch.  J.,  said:  "The  objection  to  the 
replication  is,  that  it  seeks,  by  the  introduction 
of  parol  evidence,  to  put  on  an  instrument 
under  *seal  a  construction  differing  [*  1  88 
from  the  import  of  that  instrument.  That  is  an 
objection  that  was  esteemed  fatnl  as  early  as 
the  time  of  Lord  Coke."  He  then  cites  The 
Counttm  of  Rutland'*  case,  5  Co.,  26.  to  show 
that  "Every  contract  or  agreement  ought  to  be 
dissolved  by  matter  of  as  high  a  nature  as  the 
first  deed."  In  the  principal  case,  it  had  been 
argued  for  the  plaintiff,  that  for  the  purpose 
of  giving  effect  to  the  intent  of  the  parties, 
the  instrument,  might  be  construed  as  a  cove- 
nant not  to  sue  Mary  Nash,  and  then  it  would 
not  operate  to  discharge  the  defendant.  In 
answer  to  this,  Qaselee,  J.,  said:  "No  doubt  a 
deed  may  be  construed  as  a  release,  or  a  cove- 
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nant  not  to  sue,  according  to  the  intent  of  the 
parties  manifested  by  the  contents  of  the  deed; 
but  the  plaintiff  cannot  show  that  intent  by  pa- 
rol  evidence.  In  all  the  cases  cited,  the  court 
has  extracted  the  meaning  of  the  parties  from 
the  deed  itself."  It  was  added,  byBosanquet, 
J.,  that  the  release  to  Mary  Nash  "operates  as 
a  release  to  the  defendant,  unless  the  plaintiff 
shows  something  to  alter  its  effect.  Now  a 
deed  of  release  may  be  explained  by  recital, or 
other  matter  contained  in  the  same  deed,  as 
appears  by  the  case  of  Solly  v.  Forbes;  but  the 
court  cannot  look  at  an  instrument  of  a  lower 
degree,  in  explanation  of  an  instrument  under 
seal  "  The  Court  of  Q.  B.,  in  the  recent  case 
of  Brooks  v.  Stuart,  9  Ad.  &  Ell.,  854,  acted 
upon  the  same  principle.  The  pleadings  were 
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similar  to  those  ia  Cocks  v.  Nash,  and  Ld.  Den- 
man,  Ch.  J.,  stopped  the  defendant's  counsel, 
and  said:  "The  replication  is  bad.  It  sets  up 
a  parol  exception  to  an  instrument  under  seal." 
Judgment  was  given  for  the  defendant. 

However  much  we  may  regret  the  necessity 
of  turning  the  plaintiffs  round  to  another  ac- 
tion, that  is  the  only  alternative.  They  can 
only  sue  upon  the  substituted  contract  by 
which  Fitzhugh  agreed,  for  a  sufficient  consid- 
eration, that  the  release  should  not  impair  or 
affect  his  liability. 

New  trial  denied. 

Approved— 50  Wis.,  146. 

Cited  in-5  Hill,  462 ;  3  Denio,  241 ;  45  N.  Y.,  635 ;  59 
Barb.,  26 :  1  Duer,  18 ;  3  Bob.,  713 ;  80  Ind.,  450  ;  16 
Mich.,  71. 
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DECISIONS  OF  CASES 

ARGUED  AT  THE 

SPECIAL    TERMS, 

JANUARY,  FEBRUARY  AND  MARCH.  1841. 


1 89*1  *!N  THE  MATTER  OF  OPENING  TWEN- 
TY -  NINTH  STREET,  IN  THE  CITY  OF 
NEW  YORK,  from  the  East  to  the  North 
River. 

Opening  Streets —  What  Amount*  to  Dedication 
to  Public  Use — Practice. 

Where  D.  owned  four  adjoining  lots  in  the  City  of 
N.  Y.  and  the  land  in  front  of  them,  the  latter  be- 
ing: designated  on  the  commissioners'  map  as  part 
of  the  site  of  a  street :  and  before  the  street  was 
opened,  be  sold  three  of  the  lots,  bounding-  the  pur- 
chasers respectively  by  the  street,  conveying  to 
them  aleo  all  his  interest  in  the  land  within  the 
street  adjoining  their  several  lots,  subject  to  the  use 
of  the  owners  of  the  lots  as  a  public  street ;  held, 
that  his  acts  amounted  to  a  dedication  of  the  lands 
in  the  site  of  the  street  and  to  the  extent  of  all  the 
lota,  to  the  public  use;  and,  therefore,  upon  the 
opening  of  the  street,  he  was  entitled  to  no  more 
than  nominal  damages  for  the  land  taken  therefor 
In  front  of  the  fourth  lot. 

It  seems  that  such  a  dedication  would  embrace  all 
D.'s  land  in  the  site  of  the  street  to  the  extent  of  the 
block  where  the  lots  sold  are  situated. 

Queer e,  whether  it  would  extend  to  all  bis  lands  in 
the  site  of  the  street,  however  remote  from  the  lots 
sold. 

A  motion  to  confirm  the  report  of  the  Commission- 
ers of  Estimate  and  Assessment,  in  the  matter  of 
opening  streets  in  the  City  of  N.  Y.,  cannot  be  op- 
posed upon  affidavits  of  parties  in  interest;  e.g., 
persons  who  have  been  assessed  for  benefit. 

Citations— 19  Wend..  128.  659. 

MR.  R.  Emmett.for  the  Corporation, moved 
the  confirmation  of  the  report  of  the  Com- 
missioners of  Estimate  and  Assessment,  in  the 
matter  of  opening  Twenty  ninth  St.  from  the 
East  to  the  North  River. 
1 9O*]  *  Mr.  Delaplaine.  on  behalf  of  John 
F.  Delaplaine,  opposed  the  motion.  The  facts, 
as  they  were  admitted  on  the  argument, were  as 
follows:  Mr.  Delaplaine  owned  four  adjoining 
lota  on  the  southerly  side  of  the  street,  and 
most  of  the  land  in  the  street  in  front  of  those 
lots.  In  1883  be  sold  and  conveyed  three  of 
the  lots,  bounding  the  purchasers  by  the  street. 
He  also  conveyed  to  the  purchasers  all  his  in- 
terest in  the  land  in  the  street  adjoining  the 
three  lots — the  land  to  be  subject  to  the  use  of 
the  owners  of  the  lots  as  a  public  street.  He 
remained  the  owner  of  the  fourth  lot,  and  the 
land  in  the  street  in  front  of  it.  For  the  land 
in  the  street  opposite  this  lot  the  commission- 
ers allowed  him  $79.48,  which  is  less  than  its 


NOT«.— Dedication  of  land  far  public  street  or  high- 
way. See  Denning  v.  Roome,  6  Wend.,  661,  note  ; 
Wyman  v.  Mayor,  11  Wend.,  486,  note. 
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value,  and  on  that  ground  Mr.  Delaplaine  ob- 
jects to  the  report. 

Mr.  W.  Hunt  opposed  the  motion  for  con- 
firmation, on  behalf  of  Abel  T.  Anderson  and 
Isaac  Johnson — who  have  been  assessed  for 
benefits — on  several  grounds ;  but  there  was 
no  proof  of  the  facts  on  which  they  relied  be- 
yond their  own  affidavit,  that  "  in  their  opin- 
ion the  objections  are  true  in  substance  and 
matter  of  fact." 

Mr.  Emmett  insisted,  that,  being  parties  in 
interest,  their  affidavit  was  not  admissible. 
John  and  Cherry Sts.,  19  Wend..  669. 

By  the  Court,  Bronson,  J.  There  is  noth- 
ing in  the  case  of  Mr.  Delaplaine  to  distinguish 
it,  in  principle,  from  other  cases  which  have 
been  before  the  court.  Thirty-second  St.,  19 
Wend.,  128,  and  cases  cited.  Having  sold 
lots  and  bounded  the  purchasers  by  the  street 
as  it  is  laid  down  on  the  city  map,  he  has 
adopted  the  map,  and  dedicated  his  land  in  the 
site  of  the  street  to  the  public  use.  He  could 
have  intended  nothing  less  by  his  deeds  than  a 
declaration  that  twenty-ninth  St.  was,  and,  so 
far  as  he  was  concerned,  should  remain  a  pub- 
lic highway.  I  do  not  say  that  this  dedication 
will  extend  to  all  his  lands  in  the  site  of  the 
street,  however  remote  from  the  lots  sold ;  but 
*it  will,  I  think,  extend  to  al  1  his  lands  [*1 91 
in  the  same  block  ;  or,  in  other  words,  to  the 
next  cross  street  or  avenue  on  each  side  of  the 
lots  sold.  The  parties  must  have  contemplated 
an  outlet  both  ways. 

Why  the  commissioners  allowed  Mr.  Dela- 
plaine more  than  a  nominal  sum,  without  giv- 
ing him  the  full  value  of  the  land,  does  not 
appear;  but  he  cannot  complain  that  he  has 
got  too  much. 

In  relation  to  Messrs.  Anderson  and  Johnson 
the  objection  is  taken,  and  must  prevail,  that 
there  is  no  legal  evidence  of  the  facts  on  which 
they  rely  in  resisting  the  motion  for  confirma- 
tion. They  are  parties  in  interest,  and  not 
competent  witnesses  in  their  own  favor.  John 
and  Cherry  St*.,  19  Wend.,  669.  The  questions 
of  law  which  their  counsel  wished  to  have  con- 
sidered are  not,  therefore,  properly  before  us. 

Motion  granted. 

Overruled-23  N.  Y.,  64,  66. 

Cited  in-6  Denio,  19;  64  N.  Y.,  73;  22  Barb.,  488; 
20  How.  Pr.,  185 ;  3  Abb.  Pr.,  281 ;  5  Duer.,  149 :  37 
Super..  585;  9  How.  U.  S.,31:  127  Mass..  377;  74  111., 
412:  31  N.J.  L.,  426:  35  N.  J.  L..  463 ;  37 N.  J. L.,  128  ; 
40  N.  J.  L.,  175 ;  47  Am.  Dec.,  278. 
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IN  THE  MATTER  OP  OPENING  THIRTY- 
NINTH  STREET,  IN  THE  CITY  OP  NEW 
YORK,  from  the  East  to  the  North  River. 

Conveyance  of  Lands — Bounding  by  Street  on 
Commissioners'  Map — Dedication  to  Public  Use 
—  Who  May  Oppose  Confirmation  of  Commis- 
sioners' Report. 

One  who  conveys  lands  in  the  City  of  N.  Y.,bound- 
ing  the  purchaser  by  a  street  designated  on  the  com- 
missioners' map,  thereby  dedicates  his  adjoining 
land,  in  the  site  of  the  street,  to  the  public  use ;  so 
that,  on  the  opening  of  the  street,  he  will  be  entitled 
only  to  nominal  damages  therefor :  and  this.wheth- 
er  he  bounds  the  purchaser  by  the  center  of  the 
street  or  the  side  of  it,  and  though  he  sells  in  par- 
cels less  than  the  usual  size  of  city  lots. 

S.,  who  owned  a  small  strip  of  land  in  that  city, 
north  of  an  unopened  street  designated  on  said  map, 
and  also  the  adjoining  landsjn  the  street  and  on  the 
south  side  of  it,  conveyed  the  strip  to  N.,  designat- 
ing the  north  side  of  the  street  as  his  southern 
boundary :  and  subsequently  conveyed  the  rest  to 
A.,  designating  the  same  side  of  the  street  as  his 
northern  boundary.  Held,  that,  by  the  deed  of  the 
strip  to  N.,  the  adjoining  land  in  the  street  was  dedi- 
cated to  the  public ;  and  though  A;  had  purchased 
without  notice  of  that  deed,  and  procured  his  con- 
veyance to  be  first  re/jorded,  he  was  only  entitled, 
on  the  opening  of  the  street,  to  nominal  damages. 

Quaere,  whether  the  recording  statute  could.under 
any  circumstances,  affect  a  right  of  this  nature 
which  had  previously  accrued  to  the  public. 
192*]  *One  who  has  been  assessed  for  benefit  by 
the  Commissioners  of  Estimate,  etc.,  has  a  right  to 
oppose  the  confirmation  of  their  report,  where  it 
contains  an  erroneous  allowance  to  others  by  which 
his  burden  has  been  enhanced. 

Citation-19  Wend.,  128. 

MR.  R.  Emmett,  for  the  Corporation  of 
the  City,  moved  the  confirmation  of  the 
report  of  the  Commissioners  of  Estimate  and 
Assessment. 

Mr.  J.  E.  Lovett,  on  behalf  of  Isaac  Adri- 
ance,  opposed  the  motion  on  the  following  state 
of  facts.  Samuel  R.  B.  Norton,  in  1834,  sold 
and  conveyed  to  Effingham  H.  Warner,  a  piece 
of  land  which  was  described  in  the  deed  of 
conveyance  as  follows  :  "Commencing  on  the 
E.  side  of  the  8th  Avenue,  where  the  S.  side 
of  38th  Street  intersects  the  same ;  thence  E. 
along  the  S.  side  of  38th  Street  593  feet;  thence 
N.  and  parallel  with  the  8th  Avenue,  287  feet 
6  inches,  to  the  center  of  39th  Street ;  thence 
W.  along  the  center  of  39th  Street,  to  the  8th 
Avenue  ;  and  thence  S.  along  the  8th  Avenue, 
to  the  place  of  beginning."  Norton  still  re- 
mained the  owner  of  a  narrow  strip  of  land  in 
39th  St.,  lying  north  of  and  adjoining  the  prem- 
ises conveyed  to  Warner.  The  commissioners 
have  allowed  Norton  the  value  of  this  strip  of 
land;  and  Adriance,  who  has  been  assessed  for 
benefit,  insists  that  Norton  had  dedicated  the 
land  to  public  use,  and  should,  therefore, have 
been  allowed  only  a  nominal  sum  for  the  fee 
taken  by  the  Corporation  on  opening  the  street. 

Mr.  C.  Stevens  opposed  the  confirmation 
on  behalf  of  Daniel  B.  Tallmadge  who  had 
been  assessed  for  benefit,  and  the  persons  to 
whom  he  had  since  conveyed.  John  L.  Norton 
owned  lands  lying  north  of  39th  St.,  and  sepa- 
rated from  the  north  line  of  the  street  by  a  nar- 
row strip  of  land  which  belonged  to  Alexander 


NOTE.— Dedication  of  land  for  public  street  or  high- 
way. See  Denning  v.  Koome,  6  Wend,,65I,  note.  Wy- 
man  v.  Mayor,  11  Wend.,  486,  note. 

Measure  of  damages.  Matter  of  Furman  Street, 
17  Wend..  649,  note. 
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O.  Spencer  and  his  wife,  who  owned,  in  addi- 
tion to  the  strip,  the  land  in  the  street  and  the 
adjoining  land  on  the  south  side  of  the  street. 
In  1829  Spencer  and  wife  sold  and  conveyed 
the  strip  of  land  lying  north  of  the  street  to 
Norton  ;  and  Norton  afterwards  sold  lots, cov- 
ering this  strip  and  his  adjoining  land,  bound- 
ing *the  purchasers  by  the  north  line  [*193 
of  the  street.  After  the  sale  to  Norton,  Spen- 
cer and  wife  sold  and  conveyed  their  remain- 
ing land,  amounting  to  over  four  acres,  to  John 
Jacob  Astor,  bounding  him  on  the  north  by 
the  north  line  of  39th  St.  ;  and  Astor's  deed 
was  recorded  before  the  deed  to  Norton.  The 
commissioners  allowed  Astor  the  value  of  his 
land  lying  in  the  street,  which  the  objectors 
insist  had  been  dedicated  to  the  public  by  the 
deed  to  Norton.  The  objectors  made  an  affi- 
davit stating  their  belief  that  Astor's  counsel 
had  notice  of  the  deed  to  Norton  at  the  time  he 
took  his  conveyance. 

Mr.  R.  Emmett,  for  the  Corporation,  in- 
sisted that  the  deed  to  Norton  was  void  as 
against  Astor,  whose  deed,  though  given  last, 
was  first  recorded  ;  and  that  this  would  defeat 
the  prior  dedication.  He  denied  that  there  was 
sufficient  evidence  to  charge  Astor  with  notice 
of  the  deed  to  Norton. 

By  the  Court,  Bronson,  /.  The  commis- 
sioners have  proceeded  on  a  distinction,  which 
does  not  amount  to  a  difference  in  principle, 
between  this  case  and  those  which  have  here- 
tofore been  before  us.  They  have  allowed  S. 
R.  B.  Norton  the  value,  instead  of  a  nominal 
sum,  for  the  strip  of  land  which  he  still  owns 
in  39th  St.,  on  the  ground  that  he  did  not  con- 
vey to  Warner  in  parcels  of  the  usual  size  for 
city  lots,  and  because,  as  to 39th  St.,  he  bound- 
ed the  purchaser  by  the  center  instead  of  the 
side  of  the  street.  In  the  Matter  of  32d  St.,  19 
Wend.,  128,  I  noticed  the  fact  that  the  owner 
had  laid  out  and  sold  his  land  in  small  parcels 
of  the  usual  size  for  city  lots;  but  I  did  not  in- 
tend to  intimate  that  it  could  be  a  matter  of 
much  importance  on  the  question  of  dedica- 
tion ;  whether  the  owner  sold  it  in  small  or 
in  large  parcels.  It  is  enough  that  he  refers  to 
and  adopts  the  commissioners'  map.  In  this 
case,  Norton  has  bounded  the  purchaser  on 
three  sides  by  two  of  the  streets  and  an  avenue, 
as  they  were  laid  out  and  established  by  the 
commissioners  under  the  Act  of  1807;  and  this 
we  think  a  plain  dedication  of  all  his  adjoining 
land  in  *the  site  of  the  avenue  and  [*194 
streets  to  public  use.  We  do  not  think  it  im- 
portant that  the  purchaser  was  bounded  by 
the  center,  instead  of  the  side  of  39th  St.  In 
the  one  form  as  well  as  in  the  other  the  vendor 
plainly  refers  to  the  commissioners'  map,  and 
adopts  the  street  as  it  had  been  previously  laid 
out  by  public  authority.  He  declares  that,  so 
far  as  he  is  concerned,  it  shall  be  a  public 
street.  He"  could  have  intended  nothing  less. 

The  commissioners  erred  in  allowing  Norton 
anything  beyond  a  nominal  sum  ;  and  Adri- 
ance, who  has  has  been  assessed  for  benefit, 
has  a  right  to  complain  of  their  decision.  It 
has  enhanced  the  burden  which  falls  on  him. 

Spencer  and  wife,  who  at  another  place 
owned  the  lands  in,  and  on  both  sides  of  the 
street,  conveyed  a  narrow  strip  to  J.  L.  Norton 
in  1829,  bounding  him  by  the  north  side  of 
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the  street ;  and  thus  dedicated  the  adjoining 
land  in  the  site  of  the  street  to  public  use. 
But  it  is  said  that  thin  dedication  was  defeated  i 
by  the  the  subsequent  deed  to  Astor,  because 
that  deed  was  first  recorded,  and  there  is  no 
sufficient  proof  of  notice  to  Astor  of  the  prior 
conveyance.  The  two  deeds  do  not  conflict 
with  each  other.  There  is  a  common  bound- 
ary between  the  grantees  in  both.  The  land 
conveyed  to  Norton  lies  on  the  north,  and  that 
conveyed  to  Astor  on  the  south,  of  the  north 
line  of  the  street.  It  may  be  doubted  whether 
the  recording  statute  could  have  any  effect 
upon  the  right  which  had  previously  accrued 
to  the  public  in  consequence  of  the  deed  to 
Norton.  But  I  do  not  think  it  necessary  to 
consider  that  question.  The  grant  to  Astor, 
although  it  includes  the  land  in  the  sight  of  the 
street,  plainly  refers  to  and  sanctions  the  com- 
missioner's map,  and  thus  manifests  the  assent 
of  both  grantor  and  grantee  that  the  street,  as 
it  had  been  laid  out  under  the  Act  of  1807, 
should  be  a  public  street.  It  can  make  no  dif- 
ference in  principle,  that  the  grant  to  Astor 
did  not  stop  at  the  south,  but  extended  to  the 
north  side  of  the  street.  By  making  the  street 
a  boundary  in  any  form,  the  parties  have  sig- 
nified their  assent  to  what  had  previously  been 
done  by  public  authority,  and  have  devoted 
1  J)5*]  the  land  *in  the  site  of  the  street  to 
public  use.  Mr.  Astor  was  only  entitled  to  a 
nominal  sum  ;  and  those  who  have  been'  as- 
sessed for  benefit  have  a  right  to  complain. 

The  report  must  go  back  to  the  commission- 
ers to  be  revised  and  corrected  in  the  two  par- 
ticulars which  have  been  mentioned. 

Ordered  accordingly. 

Cited  in— 6  Denio,  19;  4  Hun,  498;  20  How.  Pr.,  135; 
60  How.  Pr..  269 ;  48  How.  Pr..  19 ;  3  Abb.  Pr.,  281 ;  2 
Abb.  N.  C.,  396 ;  8  Bos.,  112 :  6  Daly,  359 ;  22  Cal.,  489: 
40  N.  J.  L..  175 :  47  Am.  Dec.,  278. 279. 


THE  PEOPLE,  ex  rel.  ONDERDONK, 

v. 

THE   SUPERVISORS   OF   QUEENS 
COUNTY  ET  AL. 

Common  Law  Certiorari — Motion  for — Practice 
— Town  Auditor* — Certificate  of— Majority 
may  Divide —  Writ  of  Prohibition. 

On  motion  for  a  common  law  certiorari,  opposing 
affidavits  may  be  read,  notwithstanding  the  case  of 
Commissioners,  etc.,  v.  Judges  etc.,  9  Wend.,  434, 
apparently  cvntra. 

Until  the  proceedings  of  an  inferior  tribunal  are 
removed  into  this  court,  no  order  to  quash  them  can 
be  made,  however  irregular  they  may  be. 

SemtiU,  that  persons  upon  whom  a  tax  has  been 
illegally  imposed,  and  which  is  about  to  be  collected, 
can  obtain  no  relief  through  a  mandanrux. 

An  order  made  by  a  Supreme  Court  Commission- 
er to  stay  the  proceedings  of  a  collector  of  taxes  on 
his  warrant,  with  a  view  to  a  motion,  is  a  nullity, 
and  may  be  disregarded  without  any  formal  vo- 
c«i/nr. 

It  is  seldom  proper  to  award  a  common  law  cer- 
tiorari, where  the  party  has  an  adequate  remedy, 
against  the  proceeding  complained  of,  by  action. 

A  ccrtiftrari  will  not  lie  to  a  ministerial  officer  (e.  g., 
a  collector  of  taxes)  for  the  purpose  of  examining 
his  right  to  proceed  upon  process  under  which  he  is 
acting. 


NOTE.— PuWic  officers— Exercise  of  powers  vested  in 
several—  Whether  all  must  join.  See  McCoy  v.  Cur- 
tice, 9  Wend.,  17,  note,  and  notes  cited. 
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Nor  will  it  lie  to  any  Inferior  tribunal  except  to 
remove  proceedings  which  still  remain  before  it. 
Semite. 

The  certificate  of  town  auditors  allowing  ac- 
counts, regular  on  its  face,  is  a  sufficient  authority 
for  the  Hoard  of  Supervisors  to  proceed  and  cause 
the  amount  certified  to  lie  levied  on  the  town. 

Sniilile,  such  a  certificate  precludes  the  Supervis- 
ors from  inquiring  as  to  the  merits  of  particular 
items  allowed  ;  mid  it  laid  before  them  at  their  an- 
nual meeting',  they  are  bound  to  act  upon  it  without 
modification  as  to  its  amount. 

A  certificate  of  this  nature,  purporting  in  the 
body  of  it  to  have  been  made  by  "the  Board  of  Au- 
ditors of  the  Town  of  N.  H.,"  is  sufficient,  though 
the  officers  have  merely  signed  their  names  without 
adding  their  official  titles. 

It  need  not  appear  on  the  face  of  the  certificate 
that  the  auditors  met  at  the  proper  time  and  place : 
it  will  suffice,  if  in  point  of  fact  their  meeting  was 
regular  in  those  respects. 

Where  all  the  officers  constituting  the  Board  of 
Town  Auditors  have  met,  a  majority  of  them  may 
decide,  and  their  certificate  will  be  valid  though  the 
Supervisor  has  refused  to  sign  it. 

*A  certturari  will  not  lie  to  remove  and  cor-  [*196 
rect  the  proceedings  of  a  Board  of  Supervisors  in 
assessing  town  and  county  taxes. 

A  writ  of  prohibition  does  not  lie  to  a  ministerial 
officer  (e.  g.,  a  collector  of  taxes)  to  stay  the  execu- 
tion of  process  in  his  bands:  but  only  to  a  court  in 
which  some  legal  proceeding  is  pending,  and  to  the 
party  prosecuting  the  proceedtng. 

The  case  of  People  v.  Works,  7  Wend..  486,  com- 
mented on  and  explained. 

Citations-Laws,  1840.  p.  251,  ch.  305;  15  Wend.,  198; 
6  Johns,  ch.,  28:  2  Inst.601:  F.  N.  B..  94,  116;  Vin. 
Abr.,  tit.  Prohibition:  same  title  in  Com.  Dig..  Bac. 
Abr.  &  Toml.  L.Dic.:  3B1.  Com.  Ill:  2  R.  8. 587,  sees. 
61,  65 ;  Toml.  L.  Die.,  Consultation ;  7  Wend.  486. 

Mr.  H.  M.  Western  moved  fora  certiorari, 
prohibition,  mandamus,  or  "some  other  writ, 
instrument,  process,  order  or  proceeding."  for 
the  relief  of  the  relator  and  other  taxable  in- 
habitants of  the  Town  of  North  Hempstead, 
Queens  Co.,  from  the  tax  which  the  town  col- 
lector was  proceeding  to  collect  by  virtue  of  a 
warrant  from  the  Board  of  Supervisors  of  the 
county.  He  read  an  affidavit  of  the  relator, 
and  other  papers,  for  the  purpose  of  showing 
that  the  town  auditors  in  October  last  im- 
properly allowed  the  sum  of  $3,264.22,  for  the 
costs  and  expenses  of  several  suits  in  relation 
to  Peat-sail's  Landing,  as  a  charge  against  the 
said  Town  of  North  Hempstead  ;  that  the 
Board  of  Supervisors  of  the  county,  at  their 
subsequent  annual  meeting,  had  directed  that 
sum,  together  with  the  other  town  charges,  to 
be  levied  upon  the  taxable  inhabitants  of 
North  Hemsptead;  and  had  issued  a  warrant  to 
the  town  collector,  who  was  now  proceeding 
under  that  authority  to  collect  the  tax.  The 
affidavit  states  the  relator's  tax  at  $40.50,  of 
which  he  believes  the  sum  of  $27  is  on  ac- 
count of  the  illegal  charge  above  specified.  In 
addition  to  the  objection  that  the  allowance  in 
question  was  not  a  proper  town  charge,  several 
objections  were  taken  to  the  proceedings  of 
the  town  auditors  and  the  Board  of  Supervis- 
ors. It  was  also  insisted  that  the  warrant  to 
the  collector  was  irregular  and  void;  and  that 
the  collector  had  forfeited  his  office  by  neg- 
lecting to  execute,  his  official  bond  in  due  time 
and  proper  form. 

Mr.  H.  E.  Davies,  for  the  Supervisors  and 
others,  proposed  .to  read  affidavits  in  answer 
to  that  on  which  the  application  was  founded. 

*Mr.  Western  objected  that,  on  mo-  [*197 
tion  for  a  common  law  certiorari,  opposing  affi- 
davits could  not  be  received,  and  cited  Comrs. 
of  Warwick  v.  Judges  of  Orange,  9  Wend.,  434. 
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Bronson,  J.  That  case,  as  reported,  has 
not  been  followed;  certainly  not  of  late.  Mo- 
tions of  this  kind  are  addressed  to  the  sound 
discretion  of  the  court,  and  we  think  that  dis- 
cretion will  be  best  exercised  after  hearing  all 
the  facts,  so  far  as  either  party  chooses  to  pre- 
sent them.  I  will  hear  the  answering  affi 
davits. 

Affidavits  were  then  read,  for  the  purpose  of 
showing  that  this  was  a  proper  town  charge, 
and  that  all  the  proceedings  had  been  regular. 
After  the  reading  of  the  papers  had  been  com- 
pleted, 

Mr.  Western,  for  the  relator.  insisted  that  the 
proceedings  complained  of  were  so  clearly  ir 
regular  and  void,  that  the  court  should  at  once 
make  an  order  for  quashing  them,  without 
waiting  the  dilatory  course  of  a  certiorari,  or 
other  writ.  [Bronson,  J.  Until  the  proceed- 
ings are  regularly  removed  into  this  court,  we 
have  no  power  to  quash  them.]  I  shall,  then, 
ask  for  a  mandamus,  or  some  other  appropriate 
writ,  for  the  relief  of  the  relator  and  the  other 
tax  payers  who  complain  of  these  proceedings. 
[Bronson,  J.  I  do  not  see  what  use  can  be 
made  of  a  writ  of  mandamus  in  a  case  like 
this.]  I  will  then  confine  myself  to  the  writs 
of  certiorari  and  prohibition.  A  certiorari 
should  be  directed  to  the  town  auditors,  for  the 
purpose  of  setting  aside  their  proceedings  in 
allowing  their  accounts;  and  also  to  the  Board 
of  Supervisors,  for  the  purpose  of  quashing 
their  proceedings — at  least,  so  far  as  relates  to 
the  illegal  charges  in  question.  But  a  certiorari 
alone  will  not  answer  the  purpose;  for  before 
we  can  reach  the  end  of  our  application  in  that 
way,  the  tax  will  be  collected.  A  writ  of  pro- 
hibition should,  therefore,  be  directed  to  the 
collector,  restraining  him  from  taking  any  fur 
198*]  ther  step  in  the  collection  *of  the  tax. 
People  v.  Works,  7  Wend.,  486,  is  an  authority 
in  point  for  awarding  a  prohibition.  The 
counsel  then  examined  at  large  the  various  ob- 
jections to  the  proceedings,  and  cited  several 
authorities  in  suppoi't  of  his  positions. 

Messrs.  H.  E.  Davies  and  M.  T.  Rey- 
nolds, opposed  the  motion. 

An  order  to  stay  the  collector's  proceedings 
on  the  warrant  for  collecting  the  tax,  until  this 
motion  should  be  decided,  had  been  made  by 
Roderick  R.  Morrison,  a  Supreme  Court  Com- 
missioner for  the  County  of  Richmond.  As 
the  court  did  not  propose  to  decide  the  main 
question  until  time  had  been  taken  to  look  into 
the  papers,  Mr.  Davies  asked  that  the  order  to 
stay  proceedings  might  be  vacated. 

Bronson,  J.  There  is  no  occasion  for  do- 
ing that.  The  order  was  a  nullity  from  the 
beginning.  There  was  no  suit  or  proceeding 
in  this  court,  and  neither  the  commissioner  nor 
a  judge  of  this  court  had  any  authority  to  stay 
the  collector. 

At  a  subsequent  day,  the  opinion  of  the  court 
was  delivered  by, 

Bronson,  •/.  In  the  view  I  have  taken  of 
the  case,  it  will  not  be  necessary  to  go  into  a 
particular  examination  of  all  the  objections 
which  have  been  urged  against  these  proceed- 
ings. If  the  relator  has  confidence  in  the  opin- 
ion that  the  warrant  of  the  Supervisors  is  void 
upon  its  face  for  any  of  the  defects  which  have 
been  pointed  out,  or  thinks  the  collector  has 
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forfeited  his  office  by  omitting  to  execute  a 
bond  in  due  time,  or  in  the  proper  form,  he 
can  try  those  questions  in  an  action  of  trespass 
or  replevin,  when  his  property  shall  be  seized; 
and  it  cannot  often  be  proper  to  award  a  com- 
mon law  writ  of  certiorari,  where  the  party  has 
an  adequate  remedy  in  another  form.  Indeed, 
a  certiorari  to  the  town  auditors,  or  the  Board 
of  Supervisors,  *would  only  bring  up  [*19t> 
such  proceedings  as  still  remain  before  those 
bodies  respectively.  It  would  not  remove  the 
warrant  in  the  hands  of  the  collector,  nor 
would  the  return  show  whether  the  collector 
had  forfeited  his  office.  And  clearly  we  cannot 
send  a  certiorari  to  that  ministerial  officer  for 
the  purpose  of  examining  the  process  under 
which  he  is  acting,  or  to  inquire  into  the  title 
by  which  he  holds  his  office.  There  is  no  prec- 
edent for  such  a  proceeding. 

In  relation  to  the  principal  question,  the  affi- 
davits in  opposition  to  the  motion  leave  little 
room  for  doubt,  that  should  a  cei'tioraribe  sent 
to  the  town  auditors,  the  return  would  state 
the  casts  in  question  to  be  a  proper  town 
charge.  But  if  they  should  admit  the  contrary 
to  be  the  truth,  and  we  should  thereupon  quash 
their  proceedings,  it  would  not  overthrow  the 
subsequent  proceedings  of  the  Supervisors,  in 
assessing  the  tax.  That  Board  had  before  it  a 
certificate  in  due  form,  of  the  auditing  of  the 
town  accounts  of  North  Hempstead  for  the 
year  1840,  which  was  a  sufficient  authority  for 
what  the  Board  did,  whether  the  accounts  had 
in  fact  been  properly  audited  or  not.  Indeed, 
the  Supervisors  had  no  discretion  but  to  direct 
the  amount  specified  in  the  certificate  to  be 
levied  and  raised  upon  the  town.  Stat.  1840, 
p.  251,  ch.  305.  There  can,  therefore,  be  no  use 
in  sending  &  certiorari  to  the  town  auditors. 

If  the  writ  should  be  directed  to  the  Board 
of  Supervisors,  it  must  still  fail  to  accomplish 
the  end  which  the  relator  has  in  view.  The 
Supervisors  would  return,  that  the  sums  which 
they  directed  to  be  levied  upon  the  Town  of 
N.  H.,  were  duly  certified  to  them  as  town 
charges  by  the  proper  Board  for  settling  that 
question;  and  that  would  be  an  end  of  the  mat- 
ter. The  proceedings  would  be  affirmed  as  a 
matter  of  course. 

But  it  is  said  that  the  certificate  of  the  town 
auditors  was  insufficient.  The  Board  of  Town 
Auditors  consists  of  the  supervisors,  town 
clerk  and  two  or  more  of  the  justices  of  the 
peace  of  the  town.  Stat.  1840,  p.  251,  ch.  305. 
The  first  objection  is,  that  the  officers  compos- 
ing *the  Board  have  only  signed  their  [*2OO 
names,  without  adding  their  official  titles  to 
the  certificate.  But  they  have  done  something 
more.  The  certificate  purports  to  be  made  by 
"the  Board  of  Auditors  of  the  Town  of  North 
Hempstead;"  and  that  is,  I  think,  sufficient. 
It  is  also  objected,  that  it  does  not  appear  on 
the  face  of  the  certificate  that  the  auditors  met 
at  the  time  and  place  prescribed  by  law.  It  is 
enough  that  they  in  fact  met  at  the  proper 
time  and  place.  Another  objection  is,  that  the 
Supervisor  did  not  sign  the  certificate.  He  met 
with  the  other  officers  constituting  the  Board, 
and  when  the  body  was  properly  formed  a 
majority  of  the  members  could  act,  although 
the  Supervisor  or  any  other  member  should 
dissent.  None  of  the  minor  objections  to  the 
certificate  are  well  taken. 


SUPREME  COUKT,  STATE  OF  NEW  YOKK. 


1841 


If  these  views  are  correct,  the  awarding  of 
the  writ  could  be  of  no  use  to  the  relator.  But 
if  we  11 -MI  in  r  that  there  is  some  defect  ID  the 
proceedings  which  might  be  reached  by  a  cer- 
tiornri,  I  still  think  the  writ  ought  not  to  be 
grunted.  This  is  an  attempt  to  remove  the  pro- 
ceedings of  the  Board  of  Supervisors  in  assess- 
ing the  general  town  and  county  taxes  upon 
the  taxable  inhabitants  of  North  Hempstead; 
and  the  errors  into  which  the  Board  may  have 
fallen* cannot  be  corrected  in  this  way  without 
producing  great  public  inconvenience.  This 
subject  was  fully  considered  in  People  v.  Su- 
pervisors of  AlUgany,  16  Wend.,  198.  We 
thought  it  not  a  proper  exercise  of  discretion, 
to  allow  a  certiorari  in  such  a  case,  and,  re- 
tracing our  steps,  we  quashed  the  writ  which 
had  been  awarded,  notwithstanding  the  fact 
that  a  return  had  been  made,  and  the  cause 
had  been  argued  upon  its  merits.  We  see  no 
occasion  for  departing  from  that  decision.  In 
addition  to  the  authorities  cited  on  that  occa- 
sion, I  will  mention  that  another  case  is  re- 
ferred to  in  Mooers  v.  Smedley,  6  Johns.  Ch., 
28,  where  a  certiorari  to  the  Supervisors  was 
denied  by  this  court. 

The  only  remaining  branch  of  this  case  is 
the  motion  of  the  relator  for  a  writ  of  prohibi- 
tion to  the  town  collector  to  stay  the  levying 
of  the  tax.  A  writ  of  prohibition  does  not  lie 
20 1*]  *to  a  ministerial  officer  to  stay  the  exe- 
cution of  process  in  his  hands.  It  is  directed 
to  a  court  in  which  some  action  or  legal  pro- 
ceeding is  pending,  and  to  the  party  who  pros- 
ecutes the  suit,  and  commands  the  one  not  to 
hold,  and  the  other  not  to  follow,  the  plea.  It 
stays  both  the  court  and  the  party  from  pro- 
ceeding with  the  suit.  The  writ  was  framed 
for  the  purpose  of  keeping  inferior  courts  with- 
in the  limits  of  their  own  jurisdiction,  without 
encroaching  upon  other  tribunals.  2  Inst.,  601; 
F.  N.  B.,  94  ;  Vin.  Abr.,  tit.  Prohibition  ;  and 
same  title  in-  Com.  Dig..  Bac.  Abr..  7th  Lond. 
ed.,  and  Toml.  L.  Die.  ;  3  Bl.  Com..  Ill;  see, 
also.  Toml.  L.  Die.,  tit.  Consultation;  and  F. 
N.  B.,  116.  Our  statute  also  shows  that  the 
writ  issues  to  a  court  and  prosecuting  party — 
not  to  a  ministerial  officer.  2  R.  S..  587,  sees. 
61.  65.  In  People  v.  Works,  1  Wend.,  486,  al- 
though the  motion  for  a  prohibition  seems  to 
have  been  granted,  the  remarks  of  the  Chief 
Justice  are  in  perfect  harmony  with  what  has 
been  said  in  this  opinion  in  relation  to  the 
proper  office  of  the  writ :  and  that  case  must 
not  be  understood  as  having  decided  anything 
more  than  that  the  tax  then  under  considera- 
tion was  illegal.  There  is  not  the  slightest 
foundation  in  the  books  for  saying,  that  a  pro- 
hibition may  issue  to  a  ministerial  officer  to 
stay  the  execution  of  process  in  his  hands. 

If  the  relator  has  suffered,  or  is  in  danger  of 
suffering  an  injury,  he  is  mistaken  in  suppos- 
ing that  we  can  grant  the  relief  which  he  asks. 

Motion  denied. 

Certiorari— Office,  of.    Reviewed— 13  How.  Pr.,  268. 

Ezplained-8  Abb.  Pr..  387:  4  E.  D.  8.,  888. 

Cited  in-2  Hill,  12 :  3  Denlo.  120;  5  Denlo,  566;  30  N. 
Y.,  75 ;  34  N.  Y.,  618 ;  68  N.  Y..  410 ;  82  N.  Y.,  278 :  2 
Hun,  73 ;  8  Hun,  278 :  21  Barb.,  665 ;  38  Barb.,  184 ;  43 
Barb.,  238.  501,  548;  44  Barb..  468 :  48  Barb.,  176:  12 
How.  Pr.,228;  21  How.  Pr.,  123:  33  How.  Pr.,  153;  1 
Abb.  Pr.,  15,  21 :  8  Daly.  429  ;  12  Mich..  115. 

Writ  of  prohibition—  Office  of.  Reviewed— 13  How. 
Pr.,  268. 

Limited  and  explained— 31  How.  Pr.,  239. 
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Limit. M     :,7  II. .w.  Tr..  430. 

Clt«d  in-8  Hill.  368 ;  20  N.  Y.  557  ;  60  N.  Y.,  37 ;  12 
How.  Pr..  228 :  52  Cal.,  117  :  13  Minn.,  246 ;  41  Mo..  49; 

46  Mo..  340. 

Opjxixinu  nflilnvitf— Mi  it  inn  fur  certiorari.  Cited 
ln-2  Hill,  400;  5  How.  Pr..  379:  10  How.  Pr.,  183. 

Superwfaors— Concluniveneamif  awlit.  »•/,-.,  /<//.  Cited 
ln-23  Barb.,  352:  13  How.  Pr..  817 ;  21  How.  Pr..  123: 

47  How.  Pr..  465 ;  4  Abb.  Pr.,  24 ;  12  Abb.  Pr..  W  ;  18 
Abb.  &  8., 71:  8  Daly.  429. 

Also  cited  In— 4  T.i  C..  291. 


'HAPEMAN  v.  WOOLFORD.  [*2O2 

Holding  Defendant  to  Bail — Ac  Etiam  clause. 

Where  it  is  intended  to  hold  the  defendant  to  ball 
in  an  action  for  a  breach  of  promise  to  marry,  the 
ac  etiam  clause  in  theca;n'(i.--  mi  "  tpondemttH*  IB  suf- 
ficient if  it  be  in  the  ordinary  form  in  (MMU/I/IM'/, 
thus:  "and  also,  etc.,  upon  promise's,"  without  add- 
ing anything  indicating  the  particular  nature  of  the 
promises. 

Citations-1  R.  8.,  808,  sec.  2, 2d  ed.;  2  R.  8.,  270.  sec. 
7 ;  1  8el.  Pr.  Introd..  35 ;  1  R.  L.,  1813.  424,  see.  14. 

MOTION  to  set  aside  an  order  made  by  a 
commissioner,  discharging  the  defendant 
from  custody  on  filing  common  bail,  and  to 
amend  the  ac  etiam. 

The  action  was  instituted  for  breach  of  mar- 
riage promise,  and  a  commissioner's  order  ob- 
tained, on  affidavit,  to  hold  the  defendant  to 
bail.  But  the  ac  etiam  was  in  the  ordinary 
form  in  assumpsit:  "and  also,  etc.,  upon  prom- 
ises," without  adding  "to  marry." 

The  commissioner's  order  to  discharge  was 
founded  on  this  omission. 

The  defendant  had  given  bail  on  his  arrest  ; 
and  the  present  motion  was  opposed  by  his 
bail. 

Mr.  G.  Humphreys,  for  the  motion. 

Mr.  M.  T.  Reynolds,  contra. 

By  the  Court,  Cowen,  J.  I  do  not  see  why 
the  ac  etiam  "on  promises"  is  not  sufficient,  as 
comprehending  a  promise  to  marry.  This  is 
one  of  the  cases  excepted  by  the  Non-Impris- 
onment Act,  1  R.  S.,  808,  2d  ed.,  sec.  2,  and 
therefore  stands  on  the  old  law  of  bail.  By 
that,  "No  person  shall  be  held  to  bail  on  a  ca- 
pias ad  respondendum,  unless  the  true  cause  of 
action  be  particularly  expressed  therein."  2 
Id.,  270,  sec.  7.  This,  however,  calls  for  no 
more  than  the  old  forms  of  ac  etiam  ;  and  I  am 
not  aware  that  the  one  in  question,  which  was 
the  usual  form  in  asttumpnit,  has  ever  been  held 
to  come  short  of  sufficiently  expressing  a  prom- 
ise to  marry.  The  statute  might  be  so  con- 
strued as  to  require  the  whole  substance  of  the 
declaration  ;  *but  under  the  like  stat-  [*2O3 
ute  which  existed  previously,  the  only  way  to 
give  it  any  practicable  effect  was  found  to  be, 
by  allowing  a  short  intimation,  such  as  may  be 
found  in  our  books  of  practice.  Vide,  1  Sell. 
Pr.  Introd.,  85  ;  1  R.  L.  of  1818.  424,  sec.  14. 
Then,  as  now,  an  order  was  necessary  to  war- 
rant the  holding  to  bail,  where  the  promise  in- 
tended by  the  ac  etiam  was  of  marriage.  The 
motion  is  granted,  but  without  costs. 

Rule  accordingly. 


VAN  VECHTEN  ».  COWELL. 

Action  on  Contract — Pleading. 

Where.to  a  declaration  in  debt  on  simple  contract, 
the  defendant  pleaded  mm  asxumpifit,  and  a  set-off 
against  the  promises  mentioned  in  the  declaration ; 
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held,  that  the  plaintiff  might  treat  the  pleas  as  a  nul- 
lity, and  enter  the  defendant's  default. 

Mr.  R.  W.  Peckham,  for  the  defendant, 
moved  to  set  aside  the  default  and  subsequent 
proceedings  for  irregularity,  on  the  ground 
that  the  default  was  entered  after  the  service 
of  pleas. 

Mr.  J.  Van  Buren,  contra,  read  an  affida- 
vit stating,  that  the  declaration  was  in  debt  on 
simple  contract,  and  that  the  pleas  served  were: 
1.  Nnn  assumpsit;  and  2.  A  plea  of  set  off 
against  the  promises  mentioned  in  the  declara- 
tion. He  insisted  that  the  plaintiff  was  right 
in  treating  the  pleas  as  a  nullity,  and  cited  Per- 
ry v.  Fisher,  6  East,  549 ;  Brennan  v.  Egan,  4 
Taunt.,  164. 

By  the  Court,  Bronson,  J.  The  cases  cited 
show  that  the  plaintiff  was  at  liberty  to  treat 
the  pleas  as  a  nullity  ;  and  as  there  is  no  affi- 
davit of  merits,  the  motion  must  be  denied. 

Rale  accordingly. 


2O4*]  *CUTLER  ET  AL. 

v. 
RATHBONE,  Sheriff  of  CAYUGA. 

Writ  of  Replevin — Amendment —  Variance — 
Summons — Return,  of  Writ  to  Wrong  Clerk's 
Office — Affidavit  of  Property — Bond. 

A  writ  of  replevin,  though  returnable  before  "the 
justices,"  etc.,  instead  of  "our  justices,"  and  men- 
tioned no  place  of  return,  is  amendable. 

A  variance  between  the  writ  and  summons,  as  to 
the  nature  of  the  action,  the  writ  being  in  the  deti- 
net,  and  the  summons  in  the  cepit  et  detinet,  is  im- 
material. 

Otherwise,  as  to  a  similar  variance  between  the 
writ  and  declaration. 

Tne  summons  is  a  mere  notice  :  and  is  sufficient, 
it  seems,  if  it  fairly  apprise  the  defendant  of  the  ac- 
tion being  replevin,  of  the  name  of  the  plaintiff  and 
his  attorney , of  the  court  whence  the  writ  issued,  and 
the  time  and  place  for  the  defendant  to  appear. 

A  mistake  in  returning  a  writ  to  the  wrong  clerk's 
office,  is  not  ground  for  setting  aside  the  proceed- 
ings ;  the  statute  on  this  subject  being  merely  di- 
rectory. 

Though  the  affidavit  of  property,  etc.,  in  replevin, 
may  be  made  by  a  third  person  in  behalf  of  the 
plaintiff,  he  must  do  it  from  the  facts  within  his  per- 
sonal knowledge,  independent  of  mere  hearsay  of 
the  party  or  others  :  and  when  the  affidavit  was  so 
drawn  as  to  raise  the  inference  of  its  having  been 
made  upon  hearsay,  it  was  held  insufficient,  but 
amendable  upon  terms. 

In  this  case,  the  replevin  bond  was  executed  by 
one  surety,  and  no  other  person,  leaving  blanks  for 
the  name  of  the  obligee  and  the  person  from  whom 
the  property  was- to  be  replevled ;  and  in  that  con- 
dition it  was  attested  by  a  witness,  but  before  the 
writ  was  executed,  the  blanks  were  filled  up  by  au- 
thority from  the  surety,  in  the  attesting  witness'  ab- 
sence. Held,  on  motion,  to  set  aside  the  proceed- 
ings, that  the  plaintiff  might  have  leave  to  amend 
upon  terms,  by  filing  a  new  bond. 

Citations— 5  Johns.,  163. 168-7,  233 : 2  R.  S.,  431,  sec. 
7,  sub.  1.  sec.  9,  2d  ed. ;  19  Wend.,  632 :  20  Wend.,  673  ; 
1  Wend.,  288. 

MOTION  to  set  aside  a  writ  of  replevin,  the 
service  thereof,  and  subsequent  proceed- 
ings. The  writ  was  made  returnable  before 
"the  justices,"  etc.,  instead  of  "our  justices," 
etc. ,  and  mentioned  no  place  of  return.  It  was 
in  the  detinet  only ;  and  the  summons  served 
by  the  coroner  was  in  the  cepit  and  detinet.  The 
return  itself  was  correct  in  form,  but  was  filed 
in  the  Utica  clerk's  office  ;  whereas  it  should 
have  been  in  the  clerk's  office  at  Geneva.  The 
affidavit  was  made  by  the  attorney  for  the 
plaintiffs,  and  was  :  "That  he  has  examined 
HILL  1. 


into,  and  is  well  acquainted  with  the  facts  of 
the  case,  etc.  ;  and  deponent  verily  believes, 
and  has  no  doubt,  that  the  plaintiffs  are  the 
owners  of  the  property  described  in  the  writ 
above  set  forth  [the  affidavit  was  subjoined 
*to  the  writ]  ;  and  that  the  same  has  f*2O5 
not  been  taken  for  any  tax,  assessment  or  fine, 
levied  by  virtue  of  any  law  of  this  State,  nor 
seized  under  any  execution  or  attachment 
against  the  goods  and  chattels  of  the  said  plaint- 
iff liable  to  execution.  The  reason  why  depo- 
nent makes  this  affidavit  is.  that  the  plaintiffs 
reside  in  the  City  of  New  York,  and  the  goods 
are  in  the  County  of  Cayuga."  The  replevin 
bond  was  executed  by  only  one  person,  the  at- 
torney, as  surety  ;  leaving  blanks  for  the  name 
of  the  obligee  and  the  person  from  whom  the 
goods  were  to  be  replevied.  It  was  subscribed 
by  an  attesting  witness,  and  the  bond  then  sent 
off,  and  the  blanks  afterwards  filled  up  by  an- 
other, not  in  the  attesting  witness'  presence. 

Mr.  W.  T.  Worden,  for  the  motion. 

Mr.  M.  T.  Reynolds,  contra. 

By  the  Court,  Cowen,  J.  The  mistake  in 
the  form  of  the  writ  is  merely  clerical,  and 
may  be  corrected  by  amendment.  Williams  v. 
Rogers,  5  Johns.,  163,  166.  167;  Morrellv.  Wag- 
goner, Id.,  233.  The  variance  between  the  writ 
and  summons  was  but  formal,  and  could  not 
well  mislead.  It  informed  the  defendant  of  the 
term  when  the  writ  was  returnable,  and  that 
the  action  was  replevin.  The  summons  is  but  a 
notice;  and  if  it  apprise  the  defendant  of  the 
proper  term  when  he  is  to  appear,  he  of  course 
becomes  fully  informed  as  to  the  nature  of  the 
action  by  the  declaration.  If.  on  proper  in- 
quiry, he  finds  this  to  vary  from  the  writ,  he 
may  move  to  set  it  aside;  but  we  have  never 
extended  the  same  right  to  a  formal  slip  in  the 
summons.  It  is  enough  that  the  defendant  be 
not  misled.  The  Statute  2  R.  S.,  431,  sec.  9, 
2d  ed.,  requires  only  a  brief  statement,  signed, 
etc.,  containing  the  name  of  the  plaintiff  and 
his  attorney,  the  court  and  the  time  and  place 
of  the  return. 

Mistaking  the  proper  clerk's  office,  is  not  a 
ground  for  setting  aside  the  proceedings.  The 
statute  pointing  out  *the  place  of  re  [*2O6 
turn  is  merely  directory.  Garlock  v.  Ontario 
Bank,  1  Wend.,  288. 

The  affidavit  may  be  made  by  some  one  in 
behalf  of  the  plaintiff,  2  R.  S.,  431,  sec. 7,  sub. 
1,  2d  ed.;  but  he  must  be  enabled  to  speak 
from  facts,  independent  of  the  mere  informa- 
tion of  the  party.  Here  the  attorney  says,  he 
was  well  acquainted  with  the  facts;  and  from 
such  acquaintance,  undertakes  to  say  that  the 
property  belongs  to  his  clients.  Such  acquaint- 
ance may  have  been,  and  I  infer  from  the  at- 
torney's further  affidavit  that  it  was  derived 
from  the  mere  statement  of  the  clients,  prob- 
ably in  a  letter,  or,  at  most,  from  some  one 
who  retained  him.  Such  an  affidavit  is  a  mere 
evasion  of  the  statute.  We  mjght  as  well,  and 
even  better,  take  the  certificate  of  the  client, 
without  oath. 

We  have,  however,  allowed  a  good  bond  to 
be  filed  where  that  given  at  first  was  defective. 
ffawley  v.  Bates,  19  Wend.,  632;  Whaling  v. 
Shales,  20  Id.,  673.  The  bond  and  affidavit  are 
both  required  by  the  statute  as  preliminaries  to 
warrant  the  service,  2  R.  S.,  431,  sec.  7,  2d  ed., 
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the  one  in  terms  equally  strong  with  the  oth- 
er; and  I  perceive  nothing  in  principle  which 
forbids  our  allowing  an  amended  affidavit  any 
more  than  a  bond. 

The  bond  is  admitted  to  be  defective,  there 
being  only  one  surety;  but  this  defect,  like  all 
the  others  in  the  proceedings,  is  shown  to  have 
been  a  consequence  of  haste  and  clerical  mis- 
take, the  defective  attestation  inclusive. 

The  plaintiffs  may,  therefore,  amend  all  the 
defects,  upon  payment  of  costs. 

Rule  accordingly. 

Replevin— Sufficiency  of  nummon*.  Cited  in— 4  Hill, 
688;8Denio.  (ft;  69111.. 800. 

Variant*— Mistake— Amendment.  Cited  in— 7  Hill, 
157 ;  3  Denio.  57 ;  18  N.  Y.,  448 ;  59  N.  Y..  599  ;  49  Am. 
Dec.,  743  (3  Tex.,  283). 

Replevin— Affidavit  in,  sufficiency  and  amendment 
of.  94  N.  Y.,  48 :  2  How.  Pr.,  27 ;  3  How.  Pr.,  302 ;  2 
Abb.  Pr..  136 ;  4  Daly,  523 ;  1  Co.  R.,  65. 

Also  cited  in— 4  E.  D.  8.,  694. 


2O7*]  'WILSON  v.  ABRAHAMS. 

Jurors — Irregular  Conduct  of—  What  Sufficient 
Ground  for  Setting  Aside  Verdict. 

Where  jurors  during:  the  trial  of  a  civil  cause  were 
allowed  to  separate,  and  one  of  them  drank  spiritu- 
ous liquors ;  held,  not  a  ground  for  setting  aside 
the  verdict,  it  not  appearing  that  in  so  doing  he 
violated  any  express  direction  of  the  court,  and 
there  being  no  reason  to  suppose  that  he  drank  to 
excess,  or  upon  the  invitation  or  at  the  expense  of 
either  of  the  parties. 

The  case  of  Brant  v.  Fowler.  7  Cow.,  562,  so  far  as 
it  holds  the  mere  fact  of  drinking  spirituous  liquors 
by  a  Juror,  during  the  progress  of  a  trial,  to  be  suffi- 
cient, per  se,  to  warrant  the  setting  aside  of  the  ver- 
dict, cannot  be  supported. 

Every  irregularity  of  a  juror  which  would  subject 
him  to  censure,  whether  in  drinking  spirituous 
liquors,  separating  from  his  fellows,  or  the  like, 
should  not  overturn  the  verdict,  unless  there  be 
some  reason  to  suspect  that  the  irregularity  may 
have  bad  some  influence  on  the  final  result  of  the 
cause. 

Cases  relating  to  the  misconduct  of  jurors  in  civil 
and  criminal  trials,  cited  and  reviewed. 

Citations-4  B.  &  Aid.,  881 ;  4  Cow.,  17,  28 ;  7  Cow., 
5tt2 ;  7  N.  H.,  287 ;  12  Pick.,  510,  516,  520:  15  Johns., 
455 ;  Dyer,  37,  pi.  45 :  218,  pi.  4 ;  1  Vent.,  124 ;  12  Mod.. 
Ill :  2  Salk..  645 ;  1  Ld.  Raym.,  148;  Cro.  Jac.,  21 ;  Co. 
Litt.,  227,  B. ;  Trials  per  pain,  248  :  21  Vin.  Abr.,  448, 
tit.  Trial,  G,  g ;  1  Cow.,  221 ;  2  Cow.,  589 ;  3  Cow.,  355. 

TlflSBEH  AVIOR  of  jurors.  The  trial  of  this 
111  cause  at  the  Albany  Circuit  lasted  nearly 
two  days,  and  when  the  court  adjourned  for 
rest  or  refreshment  in  the  progress  of  the  trial, 
the  jurors  were  allowed  to  separate.  During 
the  adjournment  for  dinner  on  the  second  day 
of  the  trial,  one  of  the  jurors  went  into  a  tav- 
ern near  the  City  Hall,  and  drank  about  half  a 
gill  of  brandy.  This  was  before  the  evidence 
had  been  closed,  The  jury  afterwards  ren- 
dered a  verdict  for  the  plaintiffs  for  $10  dam- 
ages, which  being  much  less  than  he  supposed 
himself  entitled  to  recover,  he  now  moved  to  set 
aside  the  verdict  for  the  misbehavior  of  the 
juror.  There  was  no  allegation  that  the  juror 
was  intoxicated, or  that  the  drinking  was  at  the 
request  or  expense  of  either  party,  or  rendered 
him  less  capable  than  he  was  before  for  the 
proper  discharge1  of  his  duty. 

Mr.  P.  Ganger,   for  plaintiff. 

Mr.  M.  T.  Reynolds,  contra. 

By  the  Court,  Bronson, ./.  In  civil  cases, 
when  the  court  adjourns  for  refreshment  in 


Nor*.— Miaconduct  of  jury— When  verdict  set  aside 
for.  See  Oliver  v.  Trustees,  6  Cow.,  283,  note;  Smith 
v.  Cheetbam.  8  Cat.,  57,  note. 
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the  progress  a  trial,  *and  before  the  [*2O8 
cause  is  finally  committed  to  the  jury,  it  is 
now  the  usual  course  to  allow  the  jurors  to- 
separate  and  return  to  their  families  or  board- 
ing-houses for  food  and  rest;  and  if  one  of 
them  drink  a  glass  of  spirituous  liquor  while 
so  absent  from  court,  I  cannot  think  it  suffi- 
cient ground  for  setting  aside  the  verdict,  un- 
less there  is  some  reason  to  suppose  that  the  ju- 
ror drank  to  excess,  or  at  the  expense  or  on  the 
invitation  of  one  of  the  parties.  I  agree  that  it 
would  be  well  that  all  men  should  abstain  from 
the  use  of  intoxicating  drinks;  but  until  that 
sentiment  becomes  nearly  or  quite  universal,  I 
think  it  should  not  be  imposed  as  a  law  upon 
a  juror  in  those  cases  where  he  is  permitted  for 
a  night  or  an  hour  to  go  wheresoever  he  pleases 
without  being  attended  by  an  officer.  To  adopt 
the  language  of  Parke, «/.,  in  Everett  v.  YoueUs,^. 
Barn.  &  Ad.,  681,  where  food  was  secretly  de- 
livered to  the  foreman,  after  the  jury  had  re- 
tired to  consider  of  their  verdict,  "It  would  be 
a  fearful  thing  if  verdicts  could  be  set  aside  on 
such  grounds  as  this."  We  might  expect  to 
see  many  verdicts  overturned. 

This  case  is  distinguishable  from  those  on 
which  the  plaintiff  relies.  People  v.  Douglass, 
4  Cow.,  26,  was  a  capital  case,  and  the  jurors 
were  only  allowed  to  leave  the  court  room  un- 
der the  charge  of  two  sworn  constables,  with 
the  direction  of  the  court  to  keep  together  and 
return  speedily.  Contrary  to  their  duty,  two 
of  the  jurors  separated  from  their  fellows  and 
the  officers,  and  while  so  separated,  ate,  drank 
spirituous  liquors,  and  conversed  with  by- 
standers on  the  subject  of  the  trial.  The  ju- 
rors knew  that  they  were  disregarding  the  in- 
structions of  the  court,  and  doing  that  which 
the  officers  could  not  rightfully  permit  to  be 
done;  and  for  this  misbehavior,  the  verdict 
was  set  aside.  So,  too,  in  Brant  v.  Fowler,  7 
Cow.,  562,  the  jurors  were  not  allowed  to  sep- 
arate, but  were  permitted  to  leave  the  court 
room,  accompanied  by  an  officer.  One  of  the 
number  separated  from  the  officer  and  drank 
brandy;  and  for  that  cause  the  verdict  was  set 
aside.  This  case  certainly  goes  very  far;  for 
it  appears  *that,  the  juror  did  not  in-  [*SJO9 
tend  to  disregard  his  duty.  He  mistook  the 
charge  of  the  judge,  and  only  drank  a  small 
quantity  of  brandy  as  a  remedy  for  disease. 
But  still  the  jurors  were  not,  as  in  this  case,  at 
liberty  to  go  where  they  pleased;  nor  had  they 
the  right  to  take  either  food  or  drink  without 
the  permission  of  the  court.  It  should  also- 
be  added,  that  the  judge  had  delivered  hia 
charge,  and  the  trial,  as  to  everything  but  the 
verdict,  was  at  an  end  before  the  jurors  were 
permitted  to  retire. 

I  may  notice  here,  that  in  State  v.  Prescott,  T 
N.  H.,  287.  the  Superior  Court  of  N.  H.  did 
not  seem  prepared  to  follow  the  two  decisions 
I  have  mentioned,  even  in  a  capital  case.  Nor 
were  they  followed  in  Commonwealth  v.  Roby, 
12  Pick.,  510,  516,  520,  which  was  also  a  capi- 
tal case. 

In  Kellogg  v.  Wilder,  15  Johns  ,455,  although 
the  court  spoke  with  just  severity  of  the  mis- 
conduct of  the  justice  in  permitting  the  par- 
ties to  treat  the  jury,  yet  the  judgment  seems- 
to  have  been  reversed  on  the  ground  that 
"The  verdict  was  decidedly  wrong  upon  the 
evidence."  In  Rote  v.  £wu*A,4Cow.,  17,  spir- 
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ituous  liquor  was  freely  circulated  among  the 
jury  on  the  trial,  although  the  plaintiff  in  er- 
ror objected  to  it;  and  one  of  the  jurors  was 
"disguised  with  liquor;"  in  other  words,  he  was 
rendered  incapable  by  intoxication  for  the 
proper  discharge  of  his  duty.  That  was  a  plain 
case  for  reversing  the  judgment  of  the  justice. 
I  find  nothing  in  the  earlier  decisions  to  dis- 
turb this  verdict.  There  is  an  Anonymous  case 
in  Dyer,  37,  pi.  45,  where  the  jury  ate  and 
drank  after  they  had  agreed  on  their  verdict, 
but  before  it  was  delivered  in  court  ;  and  the 
jurors  were  fined  forty  pence  each,  but  judg- 
ment was  rendered  upon  the  verdict.  In  an- 
other Anonymous  case  in  Dyer,  218,  pi.  4,  the 
jury,  after  the  charge,  returned  and  said  they 
were  all  agreed  except  one,  and  he  had  eaten 
a  pear  and  drank  a  draught  of  ale,  wherefore 
he  would  not  agree.  On  being  again  sent  out, 
they  found  a  verdict  for  the  plaintiff,  on  which 
judgment  was  rendered;  but  the  offending  ju- 
2 1 O*]  ror,  *or  the  offenders,  as  the  report 
states,  were  committed,  and  found  surety  after- 
wards for  their  fines;  and  as  to  the  bailiff  who 
attended  the  jury,  curia  advisare  vult.  In  Duke 
of  Richmond  v.  Wise,  1  Vent.,  124,  the  jury 
drank  wine  while  they  were  deliberating;  and 
further,  "After  they  had  given  up  their  privy 
verdict,  they  were  treated  at  the  tavern  by  the 
plaintiff's  solicitor,  before  their  affirmance  of 
it  in  court;"  and  for  "these  misdemeanors  in 
the  jury,"  a  motion  was  made  to  set  aside  the 
verdict  which  they  found  for  the  plaintiff. 
But  the  motion  was  denied.  As  to  the  drink- 
ing wine,  the  judges  were  all  agreed,  "  That 
if  the  jury  eat  or  drink  at  the  charge  of  the 
party  for  whom  they  find  their  verdict,  it  dis- 
annuls their  verdict;  but  here  it  doth  not  ap- 
pear that  the  wine  they  drank  was  had  by  or- 
der of  the  plaintiff,  or  any  agent  for  him." 
And  as  to  the  treating  by  the  plaintiff  between 
the  privy  and  the  public  verdict,  the  court 
held,  that  it  did  not  avoid  the  finding;  though 
it  would  have  been  otherwise  "if  the  defend- 
ant had  treated  them,  and  they  had  changed 
their  verdict."  In  the  King  v.  Burdett,  12 
Mod.,  Ill,  it  is  said,  that  if  the  jury  eat  and 
drink  at  the  charge  of  the  party  for  whom  the 
verdict  is  found,  it  avoids  it;  but  if  at  their 
own  charge,  they  are  only  finable.  This  case 
is  also  reported  in  2  Salk,  645.  where  Holt,  Ch. 
J.,  said,  that  if  a  jury  eat  (and  there  was  for- 
merly no  difference  as  to  this  question  between 
eating  and  drinking)  at  their  own  charge,  it  is 
finable,  but  the  verdict  shall  stand;  otherwise, 
if  at  the  charge  of  one  of  the  parties,  and  the 
verdict  is  found  for  him.  8.  €.,  1  Ld.  Raym., 
148.  In  Harebottle  v.  Placock,  Cro.  Jac.,  21,  it 
was  certified,  upon  the  posted,  that  the  jurors 
had  taken  meat  and  drink  before  giving  their 
verdict,  but  it  did  not  appear  at  whose  charge; 
and  the  court  said:  "That  would  make  a  great 
difference,  for  if  it  were  at  the  cost  of  the  party 
for  whom  they  gave  their  verdict,  it  will  make 
the  verdict  void;  but  if  it  were  at  their  own 
cost,  it  is  only  finable,  and  the  verdict  good." 
The  same  doctrine  is  laid  down  in  Co.  Lilt., 
227,  B;  Trials  per pais,  248;  21  Vin.  Abr.,448, 
tit.  Trial,  G,  g. 

2 1  l*j  *The  case  of  Brant  v.  Fowler  cannot, 
I  think,  be  supported.  The  mere  fact  that  some 
of  the  jurors,  "of  their  own  head,"  drink  spir- 
ituous liquor  in  the  course  of  a  cause,  if,  as 
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was  admitted  in  that  case,  there  "has  been  no 
mischief,"  cannot  be  a  sufficient  ground  for 
setting  aside  the  verdict.  There  is  no  author- 
ity, ancient  or  modern,  so  far  as  I  have  ob- 
served, which  goes  far  enough  to  uphold  such 
a  doctrine.  The  case  of  People  v.  Douglass 
must  be  considered  as  having  turned  upon  all 
the  grounds  of  irregularity  which  were  urged 
against  the  verdict,  and  not  on  the  single  ob- 
jection that  some  of  the  jurors  drank  spirituous 
liquor.  In  addition  to  the  fact  of  drinking, 
two  of  the  jurors,  contrary  to  their  duty,  sep- 
arated from  their  fellows,  and  one  of  them  con- 
versed with  the  bystanders  on  the  subject  of 
the  trial. 

It  is  worthy  of  remark,  that  in  the  two  cases 
which  have  just  been  noticed,  not  a  single  au- 
thority or  even  dictum  was  referred  to  for  the 
purpose  of  showing  that  the  drinking  of  the 
jurors  at  their  own  expense,  where  there  is  no 
reason  to  suppose  there  has  been  any  excess, 
is,  in  itself,  a  sufficient  ground  for  disturbing 
the  verdict.  The  earlier  cases  in  this  court 
had  gone  upon  the  principle,  that  notwith- 
standing a  trifling  irregularity  on  the  part  of 
the  jury,  the  verdict  should  stand,  unless  there 
was  some  reason  to  suppose  that  the  party 
moving  might  have  suffered  by  the  misconduct 
of  which  he  complained.  Smith  v.  Thompson, 
1  Cow.,  221;  Norton  v.  Horton,  2  Id.,  589;  Ex 
parts  Hill,  3  Id.,  355.  This  rule  is  in  accord- 
ance with  the  ancient  cases  to  which  I  have  al- 
ready referred. 

When,  in  the  course  of  the  trial,  a  juror  has 
in  any  way  come  under  the  influence  of  the 
party  who  afterwards  has  the  verdict;  or  there 
is  reason  to  suspect  that  he  has  drank  so  much, 
at  his  own  expense,  as  to  unfit  him  for  the 
the  proper  discharge  of  his  duty;  or  where  he 
has  so  grossly  misbehaved  himself  in  any  other 
respect  as  to  show  that  he  had  no  just  sense  of 
the  responsibility  of  his  station,  the  verdict 
ought  not  to  stand.  But  every  irregularity 
which  would  subject  the  juror  to  censure, 
whether  in  drinking  *spirituous  liquor,  [*21  2 
separating  from  his  fellows,  or  the  like,  should 
not  overturn  the  verdict,  unless  there  be  some 
reason  to  suspect  that  the  irregularity  may 
have  had  an  influence  on  the  final  result. 

There  is  no  pretense  in  this  case,  that  the 
juror  either  drank  to  excess,  or  at  the  expense 
of  the  defendant,  and  we  think  the  verdict 
should  not  be  disturbed. 

Motion  denied.(a) 

Reviewed— 44  Am.  Rep.,  551  (61  Cal.,  185). 

Cited  in— 28  Hun.  48:  31  Hun,  441 ;  45  Barb,,  100; 
4  How.  Pr.,  255  ;  9  How.  Pr.,  12;  12  How.  Pr.,  433  ;  44 
How.  Pr.,  363 ;  38  Super.,  482,  489 ;  24  Ind.,  155 ;  12 
Kan.,  546;  32  Ohio  St.,  331 :  lAra.  Rep.,  303.  306(27 
Iowa,  496);  9  Am.  Rep.,  762  (35  Ind.,  500);  30  Am.  Rep., 
405,  406  (48  Iowa,  539);  44  Am.  Rep.,  551  (61  Cal.,  185); 
45  Am.  Rep.,  529  (6  Col.,  452). 

(a)  A  similar  decision  was  made  immediately  af- 
terward, in  Dunning1  v.  Humphrey  &  Clark.  There 
the  defendant  moved  to  set  aside  the  inquisition, 
found  by  the  jury,  on  a  writ  of  inquiry  of  damages, 
upon  the  ground  that  several  of  the  jurors  sum- 
moned by  the  sheriff  drank  spirituous  liquor  at  the 
bar  of  the  tavern  where  they  were  assembled,  be- 
fore they  retired  to  deliberate  upon  their  verdict. 
There  was  no  charge  that  any  of  the  jurors  drank 
to  excess,  or  that  the  plaintiff  knew  aught  of  the 
matter. 

By  the  Court,  BRONSON.  J.  This  case  depends  on 
the  same  principle  as  that  of  Wilson  v.  Abrahams, 
just  decided,  and  the  motion  to  set  aside  the  inqui- 
sition must  be  denied. 

Rule  accordingly. 
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Verification  of  Plea — When  Unnecessary. 

In  verifying  a  plea  under  the  1st  Rule  of  May 
Term,  1840.  It  la  not  sufficient  to  swear  to  a<l<-r<  n-<- 
on  the  merits  generally.  The  affidavit  roust  point 
to  the  particular  demand  on  which  the  action  is 
brought. 

But  where  the  declaration  was  on  an  award  pur- 
suant to  a  parol  submission ;  held,  that  the  case  waa 
not  within  the  Act  of  1840  and,  therefore,  the  plea 
need  not  be  verified  by  affidavit. 

If  the  action  is  founded  either  wholly  or  in  part 
on  H  parol  agreement,  the  defendant  may  plead 
without  an  affidavit  of  merits. 

It  seems,  that  had  the  submission  been  In  writing, 
tin-  ruse  might  have  been  brought  within  the  stat- 
ute and  rule  mentioned. 

Citations- 28  Wend..  644 ;  Laws,  1840,  p.  333,  sec.  17. 

TTERIFYING  pleas.  The  declaration  stated 
V  a  parol  submission  to  arbitration,  and  a 
written  award  to  pay  a  sum  of  money  and  the 
costs  of  a  suit  to  be  taxed.  The  plaintiff  served 
a  copy  of  the  award,  and  taxed  bill  of  costs, 
with  the  declaration;  with  notice  that  these 
were  the  only  demands  to  be  given  in  evidence. 
213*]  The  defendant  served  a  *plea  of  the 
general  issue,  with  an  affidavit  of  merits,  con- 
cluding as  follows:  "that  he  has  a  good  and 
substantial  defense  on  the  merits  in  this  cause, 
as  he  is  advised  by  his  said  counsel,  and  verily 
believes."  The  plaintiff's  attorney  disregarded 
the  plea,  and  entered  the  defendant's  default, 
on  the  ground  that  the  affidavit  of  merits  was 
not  sufficient. 

Mr.  G.  R.  Davis,  for  the  defendant,  moved 
to  set  aside  thed'.'fault,  for  irregularity. 

Mr.  A.  F.  Wheeler,  for  plaintiff. 

By  the  Court,  Bronson,  J.  If  this  case 
comes  within  the  first  rule  of  May  Term,  1840, 
22  Wend.,  644,  the  affidavit  accompanying  the 
plea  was  insufficient.  It  was  not  enough  to 
swear  to  a  defense  on  the  merits  generally. 
Such  affidavits  have  sometimes  been  put  in 
merely  because  the  declaration  contained 
counts  which  were  not  adapted  to  the  partic- 
ular dealings  between  the  parties,  or  claimed 
damages  beyond  the  amount  really  due.  When 
the  plaintiff  brings  his  case  within  the  rule  in 
question,  the  affidavit  of  merits  must  point  to 
the  particular  demand  on  which  the  action  is 
brought. 

But  no  affidavit  was  necessary  in  this  case. 
The  statute  speaks  of  "  actions  upon  contract 
upon  any  written  instrument  or  record. "  Stat. 
1840,  p.  888,  sec.  17.  And  the  rule  made  in 
pursuance  of  this  enactment,  provides  for  "ac- 
tions upon  any  written  instrument  or  record  " 
where  it  appears  "that  the  written  instrument 
or  record  is  the  only  cause  of  action  on  which 
the  plaintiff  relies."  The  award  in  this  case, 
though  a  "  written  instrument,"  is  neither  a 
contract  nor  a  record.  And  l)esides,  a  parol 
submission  to  arbitration  lies  at  the  foundation 
of  the  action.  The  award  is  nothing  without 
an  agreement  to  abide  by  it.  If  the  submis- 
sion had  been  in  writing,  the  plaintiff  might 
have  brought  his  case  within  the  statute  and 
214*J  rule  in  question ;*but  where  the  action 
Is  founded,  either  wholly  or  in  part,  on  a  parol 
agreement,  the  defendant  may  plead  without 
an  affidavit  of  merits. 

Motion  granted. 
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Practice — Notice  with  Declaration  that  Certain 
Note*  Would  be  Given  in  Evidence— Bill  of  Par- 
ticulars. 

Where  a  declaration  on  the  money  counts  was 
served,  with  a  notice  that  certain  notes,  copies 
whereof  were  subjoined, would  be  given  in  evidence, 
but  not  restricting  the  plaintiff's  claim  to  those  de- 
mands ;  and  the  defendant  put  in  a  plea  of  the  gen- 
eral issue  without  an  affidavit  of  merits ;  held,  that 
the  plaintiff  could  not  afterward  amend  under  the 
23d  llule,  by  serving  a  copy  of  the  declaration  in  the 
same  words  as  the  one  before  delivered,  with  a  no- 
tice that  the  notes,copies  of  which  were  again  given, 
constituted  the  only  cause  of  action  relied  on. 

Such  a  notice  is  not  a  bill  of  particulars  either  in 
terms  or  legal  effect. 

It  seems  that  if  a  plaintiff  has  served  a  bill  of  par- 
ticulars with  his  original  declaration,  he  will  be  en- 
titled to  amend  under  the  rule  in  question,  by 
changing  the  form  of  the  particulars. 

For  most  purposes  a  bill  of  particulars  is  regarded 
as  an  amplification  of  the  pleading  to  which  it  re- 
lates, and  is  to  be  construed  as  forming  a  part  of  the 
pleading. 

Citation— 17  Wend.,  20. 

A  MENDMENTS.  The  plaintiff  served  a 
Ii  declaration  containing  the  money  counts, 
with  a  notice  that  two  promissory  notes,  of 
which  copies  were  subjoined, would  be  given  in 
evidence  on  the  trial.  As  it  did  not  appear  that 
the  notes  were  the  only  cause  of  action  on  which 
the  plaintiff  relied,  the  defendants  pleaded  the 
general  issue,  without  accompanying  the  same 
with  an  affidavit  of  merits  pursuant  to  the  1st 
Rule  of  May  Term,  1840.  22  Wend..  644.  The 
plaintiff  thereupon  amended  under  the  28d 
Rule,  by  serving  the  defendants'  attorney  with 
a  copy  of  the  declaration  in  the  same  words 
as  when  originally  delivered,  with  a  notice 
that  the  notes,  of  which  copies  were  again 
given,  were  the  only  cause  of  action  on  which 
the  plaintiff  relied.  The  defendants'  attorney, 
thinking  the  plaintiff  irregular  in  amending 
his" notice  instead  of  the  declaration,  omitted 
to  plead  anew,  and  at  the  end  of  twenty  days 
the  plaintiff  entered  a  default,  which, 

*Mr.  K.  Miller,  for  the  defendants,  [*2 15 
now  moved  to  set  aside  for  irregularity. 

Mr.  M.  T.  Reynolds,  for  plaintiff. 

By  the  Court,  Bronson,  J.  If  the  plaintiff 
had  served  a  bill  of  particulars  with  the  origi- 
nal declaration,  he  would,  perhaps,  have  been 
authorized  to  amend  of  course  under  the  23d 
Rule  by  simply  changing  the  form  of  the  par- 
ticulars. Although  the  rule  only  provides  for 
amendments  of  the  pleadings,  yet,  for  most 
purposes,  the  particulars  are  regarded  as  an 
amplification  of  the  pleadings  to  which  they 
relate,  and  are  construed  as  though  they  formed 
a  part  of  it.  Starkweather  v.  Kittle,  17  Wend., 
20.  But  it  is  not  necessary  to  decide  that  ques- 
tion. In  this  case  the  plaintiff  did  not,  in  the 
first  instance,  serve  a  bill  of  particulars.  He 
only  gave  such  a  notice  and  copy  of  notes  as 
would  authorize  him  to  give  the  instruments 
in  evidence  under  the  money  counts,  pursuant 
to  the  Act  of  1832.  without  restricting  his 
claim  to  those  demands.  It  was  not  a  bill  of 
particulars  either  in  terms  or  in  legal  effect. 
His  subsequent  amendment  was  nothing  more 
than  delivering  a  bill  for  the  first  time  ;  and 
that  was  not  within  the  rule  authorizing  an 
amendment  of  the  declaration  as  of  course. 
The  plaintiff  may,  no  doubt,  voluntarily  de- 
ll i  u.  1. 
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liver  the  particulars  of  his  demand,  after  the 
service  of  the  declaration,  for  the  purpose  of 
avoiding  the  delay  incident  to  an  order  for  a 
bill  obtained  by  the  defendant.     But  he  can- 
not in  that  way  impose  on  the  defendant  the 
necessity  of  pleading  anew,  and  verifying  his 
plea  under  the  1st  Rule  of  May  Term,  1840. 
Motion  granted,. 
Cited  in-1  Hill,  369 ;  6  How.  Pr.,  207. 


216*]    *  WILSON  v.  WETMORE. 

A  party  moving  to  quash  or  supersede  a  writ  for 
some  defect  therein,  must  point  out  the  defect, 
either  in  his  affidavit,  or  notice  of  motion.  It  is  not 
enough  that  the  papers  on  which  he  moves  contain 
a  copy  of  the  writ,  in  which  the  defect  appears. 

MR.  P.  Cagger,  for  the  defendant  in  er- 
ror, moved  to  quash  or  supersede  the  writ 
of  error,  on  the  ground  that  the  name  of  one 
of  the  parties  was  omitted  in  the  body  of  the 
writ.  He  moved  on  an  affidavit,  and  what  pur- 
ported to  be  a  copy  of  the  writ;  but  neither  the 
affidavit  nor  notice  of  motion  mentioned  any 
defect  or  omission  in  the  writ. 
Mr.  M.  T.  Reynolds,  contra. 

By  the  Court,  Bronson,  J.  The  motion 
must  be  denied,  with  costs.  Where  a  party 
moves  on  the  copy  of  a  writ  -or  other  paper, 
intending  to  rely  on  some  formal  defect  of  er- 
ror in  the  proceeding,  he  must,  either  in  his  af- 
fidavit or  notice  of  motion,  point  out  the  par- 
ticular objection  on  which  he  intends  to  rely, 
to  the  end  that  the  other  party  may  have  a  fair 
opportunity  to  answer.  It  is  quite  possible 
that  the  defendant  is  moving  on  an  erroneous 
copy  of  the  writ,  or  that  the  plaintiff  would 
have  had  some  other  good  answer  to  the  mo- 
tion, if  he  had  not  been  brought  here  without 
the  slightest  intimation  of  the  objection  which 
is  now  urged  against  the  writ. 

Motion  denied.(a) 

Reviewed— 6  Hill,  73. 

(a)  In  another  case  between  the  same  counsel,  a 
motion  was  made  to  set  aside  an  execution,  on  the 
ground  that  it  was  tested  out  of  term.  A  copy  of 
the  execution  was  annexed  to  the  moving  papers, 
but  no  mention  was  made  of  the  error  on  which  the 
party  intended  to  rely;  and  the  judge,  for  that  rea- 
son, denied  the  motion  with  costs. 
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Service  by  Mail  —  Prepayment  of  Postage. 

Service  of  papers  through  the  postofflce.  under 
Rule  4,  of  May  Term,  1840,  is  ineffectual,  unless  the 
entire  postage  legally  chargeable  thereon  be  paid. 
So  held,  where  the  person  mailing  them  paid  as  for 
a  double  letter,  that  being  all  the  postmaster  de- 
manded, though  treble  postage  was  the  legal  charge; 
and  the  postmaster  at  the  office  to  which  the  letter 
was  directed,  corrected  the  charge,  and  demanded 
the  balance,  in  consequence  of  which  the  attorney 
for  whom  they  were  intended  refused  to  take  them 
out. 

If  the  papers  are  promptly  mailed,  the  attorney  to 
whom  they  are  sent  takes  the  risks  of  all  accidents. 

It  is  not  enough,  however,  that  the  papers  are  di- 
rected to  the  attorney  :  they  must  be  inclosed  in  a 
wrapper,  etc. 


of  papers  by  mail.      The  papers 
were  deposited  iu  the  postoffice,  and  post- 
age paid  as  for  a  double  letter,  which  was  all 
HILL  1. 


that  the  postmaster  demanded  ;  though  treble 
postage  should  have  been  paid.  The  postmas- 
ter at  the  office  to  which  the  letter  was  direct- 
ed marked  it  undercharged,  and  demanded 
the  balance  of  postage  from  the  attorney  to 
whom  it  was  directed  ;  in  consequence  of  which 
the  attorney  refused  to  take  it  out  of  the  office, 
and  a  default  was  entered.  On  a  motion  to  set 
aside  the  default,  the  question  was,  whether 
the  service  was  good  under  the  4th  Rule  of 
May  Term,  1840.  22  Wend.  644. 

By  the  Court,  Bronson.  J.  The  Service 
was  insufficient.  The  letter  failed  to  reach  the 
attorney  to  whom  it  was  directed,  in  conse- 
quence of  the  omission  to  pay  all  the  postage 
legally  chargeable  upon  it.  When  the  papers 
are  properly  mailed,  the  attorney  to  whom  they 
are  sent  takes  all  the  risk  of  accidents.  We 
ought  not  to  subject  him  to  any  further  bur- 
den. He  is  not  obliged  to,take  the  papers  from 
the  office  charged  with  postage.  The  attorney 
who  sends  the  papers  must  pay  all  the  postage 
that  can  be  legally  demanded,  or  take  the  haz- 
ard of  their  not  being  received  in  consequence 
of  his  omission. 

*In  another  case,  the  papers  were  [*218 
directed  to  the  attorney,  but  were  not  inclosed 
in  a  wrapper,  as  the  rule  requires,  in  conse- 
quence of  which  they  were  received  in  a  soiled 
and  damaged  condition. 

By  the  Court,  Bronson,  /.  The  service 
was  not  sufficient.  The  rule  must  be  strictly 
complied  with. 


MASON  v.  W.  KNOWLSON. 
W.  KNOWLSON  v.  MASON. 

Judgment— Set-off— Ownership  of— Feigned  Is- 
sue. 

A  party  to  have  the  right  of  setting  off  one  judg- 
ment against  another,  on  motion,  must  be  the  ab- 
solute owner  of  the  former  in  his  own  right :  es- 
pecially as  against  persons  to  whom  the  defendant 
therein  has  assigned  the  other  judgment. 

M.,  being  indebted  to  K.,  procured  from  T.  a  nego- 
tiable note  against  K.;  afterward  K.  assigned  the 
demand  against  M.,  who,  on  being  informed  of  the 
assignment,  proposed  to  the  assignees  to  set  off  the 
one  demand  against  the  other,  which  the  latter  re- 
fused. Then  M.  sued  the  note,  and  before  he  ob- 
tained a  verdict.the  assignees  sued  him  in  K.'s  name, 
on  their  demand.  The  latter  suit  was  tried  before 
M.  perfected  his  judgment ;  but  M.,  though  he  con- 
tinually urged  the  assignees  to  a  voluntary  allow- 
ance of  his  set-off,  did  not  attempt  to  enforce  it  in 
their  suit ;  and  judgments  were  finally  rendered  on 
both  demands.  Some  facts  appeared,  tending 
(though  obscurely)  to  show,  that  M.  was  a  nominal 
holder  of  the  note  for  T.'s  benefit ;  and  the  affidavits 
of  M.  and  T.  did  not  deny  this,  except  by  stating,  in 
general  terms,  that  the  note  was  transferred  bona 
fide  and  absolutely,  for  a  good  and  valuable  consid- 
eration, etc.  Held,  that  under  these  circumstances, 
the  inference  of  M.  not  being  the  holder  of  the  judg- 
ment upon  the  note  in  his  own  right,  was  too 
strong,  to  warrant  the  court  either  in  ordering  a  set 
off  of  the  judgments,  or  a  feigned  issue  to  try  the 
question  of  fact. 

Had  M.  endeavored  to  get  the  note  allowed  as  a 
set  off,  in  the  suit  against  him,  and  been  defeated, 
it  seems  a  feigned  issue  might  have  been  awarded. 

A  set  off  of  a  judgment,  upon  motion,  will  not  be 
refused,  merely  because  the  party  has  neglected  an 
opportunity  to  set  off  the  subject  of  the  judgment, 
or  the  judgment  itself,  on  a  trial.  Semble. 

A  set  off  of  a  debt  due  from  an  assignor,  will  not 
be  allowed,  as  against  his  assignee,  unless  the  de- 
fendant acquired  it  bona  flde,  before  notice  of  the 
assignment. 
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Citatlons-2  Burr.  1229:  10  East,  130;  7  Cow  .  480; 
2  HL  8..  278.  Sec.  32,  Sub.  7.  8,  «d  ed.;  6  Taunt.  176; 
Monta*.  Set-off,  10 ;  Bab.  Set-off,  104. 

MOTION  on  the  part  of  Mason,  to  set  off 
judgments.  The  affidavits  on  the  side  of 
•J  1  !>*]  Mason,  made  out  the  following  *case. 
Mason,  June  15.  1888.  purchased  a  promissory 
note  againstW. Know  Ison, payable  toA. Thomas 
or  bearer,  and  commenced  his  suit  upon  it 
Nov.  1,  of  the  same  year.  The  cause  was 
tried  in  Apr.,  1839,  on  a  plea  of  the  general 
issue,  and  notice  of  a  set-off  against  Thomas  ; 
and  a  verdict  was  rendered  for  Mason,  the 
plaintiff,  of  $956.97.  Judgment  thereon  was 
entered  May  6,  1889,  for  damages  and  costs, 
$1  017  46. 

March  1.  1839,  W.  Knowlson  commenced  a 
suit  against  Mason,  for  a  cross-demand,  which 
he  might  have  set  off  in  the  first  action.  Pre- 
vious to  this.  Mason  had  offered  W.  Knowlson 
to  set  off  their  mutual  claims,  and  pay  the  bal- 
ance due,  which  the  latter  refused  to  do,  de- 
claring he  had  assigned  his  demand  to  Samuel 
Lightbody  and  Richard  Knowlson.  Mason 
then  repeated  the  offer  to  8.  Lightbody  and  R. 
Knowlson,  and  their  attorneys,  which  was 
again  refused.  It  was  again  repeated  to  the 
attorneys,  after  they  had  commenced  the  cross- 
suit,  and  again  declined.  Mason  then  inter- 
posed a  plea  of  the  general  issue,  and  tender 
of  the  balance,  offering  again  to  pay,  which 
was  declined.  The  cause  was  noticed  for  trial 
at  the  April  Circuit,  1840,  when  it  was  re 
f erred.  The  parties  agreed  on  a  balance  for 
the  referees  to  report,  and  Mason  again  repeat- 
ed his  offer,  which  was  again  declined  ;  and 
judgment  was  perfected  against  him  in  the 
name  of  W.  Knowlson,  as  plaintiff,  for  $1,898, 
Jan.  28,  1841.  It  was  not  denied  by  Mason 
that  he  had  full  notice  of  the  claim  by  Light- 
body  and  R.  Knowlson,  to  be  assignees,  in  sea- 
son to  have  interposed  his  claim,  and  litigated 
his  right  of  set-off  in  the  suit  brought  by  them, 
in  the  name  of  W.  Knowlson. 

By  affidavits  on  the  part  of  W.  Knowlson 
(this  motion  being  resisted  in  behalf  of  his  as- 
signees, Lightbody  and  Richard  Knowlson), 
it  appeared  that  the  claim  in  favor  of  W. 
Knowlson  had  been  absolutely  assigned  to 
them,  July  8.  1838,  for  a  valuable  considera- 
tion ;  afte'r  which  Mason  had  offered  to  set  off 
the  note  he  had  before  obtained  of  Thomas. 
The  affidavits  also  tended  to  show,  though  not 
22O*J  *very  clearly,  that  Mason  had  obtained 
the  note  of  Thomas  on  condition  that  he  might 
look  to  Thomas  for  re-imbursement  of  what  he 
had  paid  for  it,  if  he  did  not  succeed  in  setting 
off  the  note  against  Knowlson.  The  terms  of 
the  affidavits  on  Mason's  side,  respecting  the 
manner  in  which  he  obtained  the  note,  suffi- 
ciently appear  in  the  opinion  of  the  court. 

Mtwrs.  E.  A.  Graham  and  S.  Beardsley . 
for  the  motion. 

Mr.  C.  A.  Mann,  contra. 

By  the  Court,  Cowen,  J.  Clearly,  the  reg- 
ular course  for  Mason  was  to  have  set  off  the 
note  he  obtained  of  Thomas  against  the  cross- 
suit  of  Knowlson.  This  he  might  have  done , 
notwithstanding  his  own  action;  and  then  his 
right  to  set  off  would  have  been  tried  in  the 
proper  place,  by  a  jury,  or  by  the  referees. 
The  verdict  he  obtained  operated  but  as  a 
liquidation  of  the  amount;  and  would  have 
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been  evidence  under  a  plea  or  notice  propos- 
ing to  set  off  the  note.     Ba»kermlle  v.  Brown, 
2  Burr.,  1229.  The  whole  case  might  then  have 
been  heard  through  witnesses  on  the  stand    If 
the  assignees  of  Knowlson  had  discontinued 
or  refused  to  proceed  to  a  trial  or  hearing,  still 
the  right  to  set  off  in  some  form,  if  there  ex- 
isted any  originally,  might  have  been  kept  un- 
impaired.    It  was  impossible  for  the  assignees 
to  avoid  being  met  with  it  on  bringing  their 
claim  to  a  trial,  had  Mason  insisted  upon  it. 
Instead  of  doing  so,  knowing  that  W.  Kuowl- 
son  disclaimed  all  interest  in  it,  that  the  suit 
was  by  the  assignees,  as  the  real  parties,  that 
they  repudiated  the  proposition  to  set  off,  and 
insisted  on  direct  payment  of  the  whole  (thus 
intimating  a  desire  to  try  whether  the  note  was 
really  his,  or  interposed  merely  for  the  benefit 
of  Thomas),  he  perfected  his  own  judgment, 
leaving  the  assignees  to  do    the  same  thing 
with  theirs.     I  will  not  say  this  is  tin  estoppel; 
but  it  certainly  shows  very  little  hope  of  being 
able  to  make  out  a  set-off  by  such  evidence  as 
would  have  been  competent  upon  a  trial.  I  find 
*it  entirely  settled,  that  if  this  demand  [*U2  1 
of  Thomas  was  holden  by  Mason, to  be  set  off  for 
the  benefit  of  Thomas,  by  arrangement  between 
them,  the  latter  must  be  regarded  as  the  real 
owner;  and  the  demand  could  hot  have  been, 
nor  can  it  now  be  set  off;  at  least,  not  as  against 
Wm.  Knowlson's  assignees.     Fair  v.  M'lter, 
16  East,  130;  Satterleev.  TenEyck,  7  Cow..  480; 
2  R.  S.,  278.  2d  ed.,  sec.  82,  sub.  7,  8.a    There 
seems  to  have  been  a  constant  struggle,  from 
the  time  when  Mason  obtained  the  note,  to  in- 
duce a  voluntary  set-off  by  W.  Knowlson  and 
his  assignees.     Mason  looked  upon  a  set  off  as 
his  only  mode  of  obtaining  payment;  yet  he 
submits  to  a  report  against  him,  knowing  that 
|  W.  Knowlson's  assignees  were  the  real  parties 
to  the  suit,  claiming  in  defiance  of  the  set  off. 
Such   a  circumstance  leads  the    mind    very 
strongly  to  infer  a  collusive  arrangement;  and 
would  seem  to  call  for,  at  least,  a  very  clear 
case,  to  overcome  the  inference.     But  without 
showing  any  satisfactory  reason  why  he  omitted 
to  try  his  right,  at  the  proper  time,  Mason 
comes  on  his  own  affidavit,  stating  generally, 
that  he  was  the  owner  of  the  note,  from  June 
15th,  1838,  Thomas  swearing  that  he  then  bona 
fide  and  absolutely  transferred  it,  for  a  good 
and  valuable  consideration.     Neither  of  them 
specifically  deny,  that  it  was  taken  to  be  set 
off  for  Thomas;  neither  state  what  the  con- 
sideration was,  in  kind  or  amount;  nor  whether 
any  was  paid;  nor  if  any,  whether,  on  failure 
to  set  off,  Thomas  was  to  refund.  On  the  con- 
trary, there  is  evidence  of  Mason's  declarations, 
tending  to  show  that  he  had  become  a  nominal 
holder,  for  the  benefit  of  Thomas.  As  the  case 
stands,  neither  would  have  been   competent 
witnesses;  but  I  doubt  whether  the  claim  would 
have  availed  against  a  cross-examination  of 
Thomas  before  a  jury,   even    on  his  being 
released,    and    made   technically  admissible; 
though  I  am  inclined  to  think  I  should  have 
awarded  an  issue,  had  not  the  plaintiff  passed 
by  the  forum  where  alone  anything  like  a  sat- 
isfactory examination  of  Thomas  or  other  wit- 
nesses *could  be  had.      As  the  case  [*222 
ptands,  on  the  evidence,  I  think  it  too  strong 
against  Mason  to  warrant  my  interposing  at  all. 
o.  See  Harbour,  Law  of  8et-Off,  37,  38. 
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I  put  the  case  on  the  evidence.  I  do  not 
mean  to  say  that  we  will  not  set  off  a  judgment 
on  motion,  merely  because  the  subject  of  the 
judgment,  or  the  judgment  itself,  might  have 
been  set  off  on  a  trial,  though  there  are  dicta  in 
Philipson  v.  CaldweU,6T&unl.,  176,  which  look 
that  way.  It  is  always  right  that  compensation 
should  be  made  by  a  set-off;  and  where  there 
is  no  previous  dispute  that  the  claims  are  in 
right  of  the  parties,  or  no  notice  of  any  such 
dispute,  the  set  off  may  as  well  be  made  on 
motion,  as  in  any  other  way;  and  the  books 
on  set-off  say  it  may.  Montague,  Set-Off,  10; 
Babingt.  Set  Off,  104.  But  the  2  R.  8.,  278, 
2d  ed.,  sec.  32,  sub.  7,  8,  as  well  as  decisions 
in  this  court  before  the  statute,  recog'nize  an 
assignment,  and  take  away  all  right  to  set  off 
a  debt  of  the  assignor  against  the  assignee,  un- 
less the  defendant  acquired  it  bonafide,  before 
notice  of  the  assignment.  If  he  did,  he  may 
then  set  off  by  notice  or  plea.  The  assignee 
becomes  a  real  party,  known  as  such  to  the 
law;  and  Mason,  in  the  present  instance,  hav- 
ing notice  of  the  assignment,  and  that  his  right 
of  set  off  was  denied,  willfully  refusing  to  try 
the  question  in  the  proper  place  but  going 
on  himself  to  judgment,  and  then  coming 
here  on  affidavits  unsatisfactory  in  themselves, 
and  made  still  weaker  by  opposing  proofs,  pre- 
sents a  case,  on  which  I  think  it  safe  to  say, 
he  is  not  entitled  to  relief,  or  any  further  op- 
portunity to  try  his  right. 
Motion  denied. 

Cited  in-4  Leg.  Obs.,  19;  7  Leg.  Obs.,  182;  30  Cal., 
184 ;  17  Kan.,  333. 


OGDENSBURGH  BANK  v.  TIFT. 

Practice — Motion  for  Judgment  as   in  Case  of 
Nonsuit — Ne  Recipiatur — Costs. 

A  motion  for  judgment  as  in  a  case  of  nonsuit 
was  denied,  but  without  costs,  where  the  defendant 
had  prevented  a  trial  by  entering  a  ne  recipiatur 
which  the  circuit  judge  refused  to  vacate ;  the 
plaintiff's  attorney  now  swearing  that  he  was  una- 
ware of  the  rule  requiring  the  circuit  roll  to  be  filed 
the  first  day  of  the  circuit,  and  it  not  appearing 
that  any  of  the  defendant's  witnesses  had  left  court 
before  the  cause  was  reached. 
283*]  *It  seems,  that  if  the  excuse  now  offered 
for  not  filing  the  circuit  roll  had  been  made  to  ap- 
pear on  the  motion  for  vacatur  before  the  circuit 
judge,  the  present  motion  would  have  been  denied 
with  costs. 

Quaere,  whether  the  practice  of  entering  a  ne 
recipiatur  is  not  abolished,  as  to  cases  within  the 
Act  of  1840  dispensing  with  both  circuit  roll  and 
posted. 

Citations— 2  R.  8.,  331,  sees.  5,  6,  2d  ed. ;  Laws,  1840, 
p.  334,  sec.  21 ;  8  Cow.,  110;  1  Wend.,  76. 

MOTION  for  judgment  as  in  case  of  nonsuit, 
for  not  proceeding  to  trial  at  the  last  St. 
Lawrence  Circuit.  The  cause  was  duly  no- 
ticed for  Tuesday,  the  first  day  of  the  circuit, 
and  placed  upon  the  calendar  by  the  plaintiff's 
attorney,  who  omitted  to  file  the  circuit  roll 
till  Thursday,  when  the  cause  was  called  for 
trial.  He  was  not  aware  that  the  practice  re- 
Quired  the  circuit  roll  to  be  filed  the  first  day. 
Just  before  the  cause  was  called,  the  defend- 
ant's attorney  served  the  plaintiff's  attorney 
with  notice  that  a  rule  for  ne  recipiatur  had 
been  entered,  as  it,  in  fact,  had  been  on  the  day 
before  (Wednesday).  The  plaintiff's  counsel 
moved  to  vacate  the  rule,  which  was  denied, 
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because  it  had  been  regularly  entered.  The 
plaintiff's  attorney  now  made  affidavit,  that 
the  defendant  was  present  and  attended  the 
court  with  several  persons,  whom  deponent  un- 
derstood to  be  his  witnesses;  and  that  when 
the  cause  was  called  and  the  objection  made 
to  bring  it  on  by  reason  of  the  rule  for  a  ne 
recipiatur,  the  said  witnesses  were  present,  and 
the  deponent  verily  believed  that  no  witness 
attending  on  the  part  of  the  defendant  had  de- 
parted the  court  at  the  time  of  calling  said 
cause.  No  affidavit  was  made  in  behalf  of  the 
defendant  showing  that  any  one  of  his  wit- 
nesses had  departed. 

Mr.  J.  A.  Spencer,  for  the  motion. 

Mr.  B.  Perkins,  contra. 

By  the  Court,  Cowen,  J.  It  is  supposed  by 
the  counsel  for  the  plaintiffs,  that  since  the 
Nisi  Pi'ius  record  has  been  dispensed  with  by 
2  R.  S.,  331,  2d  ed.,  sees.  5,  6,  which  substi- 
tutes a  circuit  roll,  the  ne  recipiatur  for  omit- 
ting to  file  *the  latter  is  no  longer  ap-  [*224 
plicable.  But  all  the  statute  does  is  to  alter 
the  form.  The  reason  for  filing  the  roll  on  the 
first  day  is  not  changed.  Whether  the  practice 
in  question  may  be  affected  by  the  present 
statute  dispensing  with  both  roll  and  postea, 
Sess.  L.,  1840,  334,  sec.  21,  it  is  not  necessary 
to  say. 

The  particular  time  however,  at  which  the 
pleadings,  in  whatever  form,  are  to  be  fur- 
nished for  use  at  the  circuit,  has  long  ceased  to 
be  a  matter  of  much  moment.  Each  party  ob- 
tains a  copy  of  them  in  the  course  of  the  cause 
before  the  circuit  comes,  and  these  are  a  suffi- 
cient guide  to  an  understanding  of  the  issue. 
This  court,  therefore,  without  denying  the 
right  to  a  ne  recipiatur,  Sage  v.  Bobbins,  8  Cow. , 
110,  yet  where  an  excuse  was  presented  by  the 
plaintiff,  such  as  would  have  warranted  the 
circuit  judge  in  ordering  a  vacatur,  refused  to 
allow  the  defendant  any  further  advantage 
than  he  derived  from  putting  off  the  cause  at 
the  circuit.  Thompson  ads.  Jackson,  ex  dem. 
Thompson,  1  Wend.,  76.  There  a  motion  for 
judgment  as  in  case  of  nonsuit,  was  denied; 
and  Sutherland,  J.,  intimated  that  in  future 
they  would  compel  defendants,  in  like  cases,  to 
pay  the  costs  of  such  motions.  No  doubt,  in 
nearly  all  cases,  every  substantial  object  is  an- 
swered by  handing  a  copy  of  the  pleadings  to 
the  clerk  when  the  cause  is  called  on  for  trial. 
The  excuse  now  offered  might  have  been  suffi- 
cient to  warrant  the  circuit  judge  in  vacating 
the  rule;  but  non  constat  that  it  was  presented 
to  him,  or  even  mentioned  to  the  defendant's 
counsel  at  the  circuit;  and  it  may,  therefore, 
be  too  severe  to  charge  the  defendant  with 
costs.  Let  them  abide  the  event. 
Motion  denied. 


*BROWNe.  TREAT&  CARTER.  [*225 

Non  Imprisonment  Act — Construction  of — Form 
of  Action. 

Where  the  first  two  counts  of  a  declaration  were 
in  assumpsit,  the  third  in  case,  charging  negligence 
of  the  defendants  as  warehousemen  in  not  safely 
keeping,  etc.,  goods,  and  the  fourth  in  trover  for 
the  goods :  and  the  plaintiff,  having  obtained  a  gen- 
eral verdict  of  guilty  upon  proof  of  the  defendants' 
negligence  as  alleged,  entered  up  judgment,  and  is- 
sued a  c«.  an.,  on  which  one  of  the  defendants  was 
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arrested;  held,  that  the  imprisonment  was  unlaw- 
ful, and  the  defendant  arrested  entitled  to  be  dis- 
charged- 

SemMf,  that  the  Non-Imprisonment  Act  prohibits 
an  arrest,  etc..  in  all  suits  founded  in  a  credit  given 
l>y  (In-  pluintitT  to  the  defendant,  except  such  as  are 
mentioned  in  the  2d  section ;  and  that  the  form  of 
the  remedy  chosen  by  the  plaintiff,  as  whether  case, 
trover,  or  otherwise,  will  not  be  allowed  to  affect 
the  defendant's  rights  in  this  respect. 

CiUtion-1  R.  8.,  807.  sec.  1, 2d  ed. 

MOTION  to  discharge  the  defendant  Treat, 
from  arrest  on  a  ea.  #».,  issued  on  a  judg- 
ment obtained  in  this  cause. 

The  first  two  counts  of  the  declaration  were 
in  cusumpsit,  and  the  third  in  case,  for  negli- 
gence of  the  defendants  as  warehousemen,  in 
not  safely  keeping  and  delivering  to  the  plaint- 
iff certain  goods  and  chattels.  The  fourth 
count  was  in  trover,  for  the  same  goods.  Plea, 
not  guilty.  A  verdict  was  rendered  for  the 
plaintiff,  on  proof  of  the  delivery  of  the  goods 
to  them  as  warehousemen,  and  their  negli- 
gence as  such.  The  verdict  was  general,  of 
guilty,  on  all  the  counts.  This  was  followed 
by  a  judgment,  and  ca.  sa.,  on  which  the  de- 
fendant was  arrested. 

Mr.  A.  Taber.  for  the  motion. 

Mr.  M.  T.  Reynolds,  contra. 

By  the  Court,  Cowen,  J.  The  first  two 
counts  set  out  a  contract,  and  the  last  two  were 
in  fact  founded  on  the  contract  implied  by  law 
between  bailor  and  bailee.  It  is  true  that  the 
bailor  who  sues  his  bailee  for  not  fulfilling 
such  implied  contract,  may,  in  form,  overlook 
it,  and  at  his  election  resort  to  case  or  trover 
according  to  the  nature  of  his  injury.  Yet  I 
hardly  think  the  mere  form  of  the  action 
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•should  be  allowed  to  govern  the  right  [*22O 
of  imprisonment.  The  Statute  1  R.  8.,  807,  2d 
ed.,  sec.  1,  forbids  imprisonment  by  execution 
in  a  suit  to  recover  "  damages  for  the  non  per- 
formance of  any  contract.  The  defendant, 
Treat,  has  been  imprisoned  in  a  case  clearly 
within  these  words.  It  seems  to  me  that  the 
statute  was  intended  to  reach  all  those  cases 
wherein  the  plaintiff  may  in  fact  have  given 
credit  to  the  defendant,  except  such  as  are 
mentioned  in  the  2d  section.  He  cannot  by 
electing  to  sue  in  case  of  trover,  change  the 
truth;  and  it  is  in  this  that  the  privilege  of  the 
defendant  consists.  The  law  will  not  allow 
that  to  be  done  indirectly,  which  it  forbids  to 
be  done  directly.  Bailment  to  an  infant,  pre- 
sents a  similar  instance.  The  action  being  di- 
rectly for  his  negligence,  will  not  oust  him  of 
his  defense,  though  calling  for  a  plea  of  not 
guilty.  It  may  be  different  in  both  cases  where 
the  gist  of  the  action  is  tort,  and  the  plaintiff 
elects  to  bring  assumpsit.  The  answer  may  then 
be,  "  You  have  a  right  to  elect  against  your- 
self, though  not  against  me." 

The  motion  must  be  granted,  with  costs,  on 
the  defendant,  Treat,  stipulating  not  to  bring 
an  action  for  false  imprisonment. 

Rule  accordingly'. 

Overruled— 4  How.  Pr.,  288. 

Crtticlsed-7  Hill,  184.      . 

Limited— 7  Hill.  582. 

Distinguished— 22  Hun,  3857. 

Reviewed— 8  N.  Y.,  439. 

Explained-30  N.  Y..  588. 

Cited  in-2  N.  Y.,  267  :  32  Barb.,  91 ;  34  Barb.,  538; 
43  Barb.,  412 ;  50  Barb.,  291 ;  6  How  Pr..  78 ;  29  How, 
Pr.,  7 ;  19  Abb.  Pr.,  15 ;  9  Abb.  N.  8.,  37 ;  Edm.,  12 ;  7 
Bos.,  690 ;  39  Mich.,  776. 
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227*]     *SIZER  ».  MILLER  ET  AL. 

Usury — Transfer  of  Notes  at  More  than  Actual 
Value — Question  of  Intent — Referees  Report 
Transaction  Usurious  "as  Matter  of  Law" 
— Erroneous — Evidence. 

M.,  having'  a  large  debt  against  one  who  had  as- 
signed his  estate  in  trust  for  creditors,  applied  to 
the  assignees  for  a  loan  of  $12,000  from  the  trust 
fund,  until  a  dividend  should  be  made :  whereupon 
the  latter  let  him  have  notes  belonging  to  the  estate, 
which,  estimating1  them  at  their  nominal  value, 
amounted  to  $8,254.69,  besides  cash  to  the  amount  of 
$3,745.31,  and  took  therefor  M.'s  note  for  $12,000  with 
interest.  Held,  that  though  there  was  evidence 
tending  to  show  the  notes  which  M.  received  to  have 
been  worth  at  the  time  considerably  less  than  he  al- 
lowed for  them,  the  transaction  was  not  necessarily 
usurious,  but  depended  upon  the  intent  with  which 
the  loan  was  made. 

Held  further,  that  a  report  of  referees  stating  that 
they  had  examined  the  evidence,  and  were  of  opin- 
ion, as  matter  of  law,  that  the  transaction  was  usu- 
rious, implied  that  they  had  not  passed  upon  the 
question  as  one  of  intent,  and  was,  therefore,  er- 
roneous. 

Cowen,  J.,  dissented,  holding  that  the  report  did 
not  necessarily  imply  this,  but  was  equivocal ;  and 
there  being  evidence  from  which  it  might  be  sus- 
tained as  a  general  report  in  favor  of  the  defend- 
ants, the  court  ought  not  to  interfere. 

Semble,  it  is  not  admissible,  in  such  cases  by  way 
228*]  of  rebutting  the  usurious  *intent,  to  inquire 
of  the  party  who  made  the  loan  whether  there  was 
any  intention,  shift  or  device,  on  his  part,  to  get 
more  than  7  per  cent,  etc.;  for  that  is  calling  on  him 
to  pronounce  broadly  upon  the  very  point  in  dis- 
pute. Per  Cowen,  J. 

Citations -9  Pet.,  378,  400,  401;  19  Johns.,  506-512;  8 
Wend.,  533. 

MOTION  to  set  aside  the  report  of  referees. 
The  action  was  assumpsit  on  a  note  dated 
Feb.  10,  1837,  made  by  the  defendant  James 
Miller  and  his  sureties,  whereby  they  jointly 
and  severally  promised  to  pay  to  the  order  of 
Hiram  Pratt,  Lewis  F.  Allen  and  Joseph  Clary, 


assignees  of  B.  Rathbun,  the  sum  of  $12,000, 
at  the  Bank  of  Buffalo,  twelve  months  after 
date.  The  note  was  duly  indorsed  to  the  plaint- 
iff. The  defense  interposed  was  that  the  note 
was  usurious  and  void.  After  issue  joined, 
the  cause  was  referred  to  referees;  and  on  the 
hearing  before  the  latter,  the  case  was  as  fol- 
lows: 

Rathbun  became  insolvent,  and  appointed 
the  payees  in  the  note  his  assignees,  who  sub- 
sequently sold  his  property  and  took  a  large 
amount  of  security  in  notes  for  the  purchase 
money,  and  collected  some  cash.  Feb.  4, 1837, 
the  defendant  Miller,  being  one  of  Rathbun's 
creditors,  addressed  a  letter  to  the  assignees, 
stating,  that  it  would  be  inconvenient  for  him 
to  lay  out  of  the  use  of  what  was  due  him  till 
the  estate  was  settled,  and  believing  them  anx- 
ious to  do  all  in  their  power  to  relieve  the  cred- 
itors, he  was  induced  to  ask  them  to  loan  him 
a  small  portion  of  the  funds  belonging  to  the 
estate,  until  they  should  be  needed  for  distri- 
bution, on  his  giving  satisfactory  security  to 
refund  the  whole,  or  such  part  as  he  might 
have  over  and  above  his  dividend  of  the  es- 
tate. He  specified  his  claim  against  Rathbun 
at  $36,000,  and  the  amount  he  wished  to  loan 
at  $12,000 ;  adding,  that  he  asked  the  favor 
under  a  consciousness  that  the  creditors  were 
entitled  to  the  use  of  the  fund  in  preference  to 
others. 

Clary,  one  of  the  assignees,  testified,  on  the 
part  of  the  defendants,  that  when  the  letter  was 
received,  the  assignees  had  not  the  amount  of 
money  requested,  and  that  he  so  informed 
Miller ;  but  offered  him  cash  and  notes  on  hand, 
if  Miller  would  give  good  security;  that  the 
cash  offered  by  the  assignees  was  between 
$3,000  and  $4,000.  *Witnes8  made  a  [*229 
list  of  the  notes  and  gave  it  to  Miller.  There 


NOTE. — Usury— In  general  what  constitutes.  Cou- 
lon  v.  Green,  2  Cai.,  153,  note;  Bank  of  Utica  v. 
Wager,  2  Cow..  712  (note  on  question  of  intent). 
Spencer  v.  Tilden,  5  Cow.,  144,  note,  as  to  sale  of 
chattels  to  cover  usury). 

Exceptions  as  to  innocent  third  parties.  See  Dix  v. 
Van  Wyck,  2  Hill,  522,  note. 

Compensation  allowed  for  difference  in  exchange. 
Merritt  v.  Benton,  10  Wend.,  116,  note. 

Commission  to  agents.  Barretto  v.  Snowden.  5 
Wend.,  181,  note ;  Dunham  v.  Gould,  16  Johns.,  367, 
note. 

Accommodation  paper.    Powell  v.  Waters.  8  Cow., 
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669,  note ;  Jones  v.  Hake,  2  Johns.  Cas.,  60,  note. 

Taking  interest  in  advance— Mistake  in  calculation 
—Mistake  in  law.  N.  Y.  F.  Ins.  Co.  v.  Ely,  2  Cow., 
678,  note. 

Renewal  does  not  purge.  Tuthill  v.  Davis,  20  Johns.. 
285,  note  ;  Steele  v.  Whlpple,  21  Wend.,  103,  note. 

Valid  note  renewed  at  usurious  interest.  Swart- 
wout  v.  Payne,  19  Johns.,  294,  note  ;  Steele  v.  Whip- 
pie,  21  Wend.,  103,  note. 

Usurious  agreement  concerning  previous  valid  se- 
curity. Bush  v.  Livingston,  2  Cai.  Cas.,  66,  note. 

Effect  of  judgment.  Stewart  v.  Eden,  2  Cai.,  150, 
note. 
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were  upwards  of  thirty  of  them  in  all,  ranging 
in  amount  from  less  than  $40  to  $800.  Most  of 
them  were  on  interest;  and  the  whole.incl  miing 
interest, amounted  to  $8.254.69, which, together 
wiili  the  oi-h  offered,  $8,745.81,  amounted  to 
$12.000.  Miller  accepted  the  offer,  and  pro- 
cured and  gave  the  note  in  question  for  the 
loan.  Clary  further  stated,  that  the  estate 
alone  was  interested  in  the  transaction,  and 
that  the  business  was  conducted  without  refer- 
ence to  his  own  interest.  He  supposed  the 
notes  collectible.  Many  of  them  were  due.  He 
was  of  opinion  that  they  would  not  have  sold 
in  market  for  their  face.  He  made  the  advance 
because  Miller  was  a  large  creditor,  and  witness 
would  not  have  done  it  had  such  not  been  the 
fact.  He  and  Miller  both  supposed  the  funds 
would  be  realized  from  the  notes,  sooner  than 
from  the  dividends  of  the  estate.  He  turned 
out  exactly  $12.000.  because  that  was  the  sum 
Miller  wanted.  The  notes  consisted  of  such 
as  had  been  taken  by  the  assignees  on  selling 
the  effect*  of  the  estate,  but  they  had  some- 
what depreciated  in  value.  The  witness  denied 
that  he  made  the  taking  of  the  notes  a  condi- 
tion of  Miller's  having  the  money. 

In  the  course  of  Clary's  cross-examination 
by  the  plaintiff's  counsel,  the  latter  asked  the 
witness  if  there  was  any  intention,  shift  or  de- 
vice, on  his  part  in  the  transaction,  to  get  or 
realize  more  than  7  per  cent,  from  Miller.  The 
question  was  objected  to  by  the  defendant's 
counsel,  and  the  objection  sustained. 

Further  evidence  was  given  tending  to  show 
that  the  notes  were  worth  considerable  less 
than  their  face  at  the  time  of  the  loan;  some 
of  them  being  in  fact  quite  doubtful  of  col- 
lection. 

A  majority  of  the  referees  reported  that  there 
was  nothing  due  the  plaintiffs;  and  beingcalled 
on  for  a  special  report,  after  setting  forth  the 
proceedings,  they  added:  "Whereupon  the 
undersigned  having  considered  the  foregoing 
testimony,  etc..  were  of  opinion,  as  matter  of 
law,  that  the  said  note  was  void  for  usury,  and 
thereupon  reported  that  there  was  nothing  due 
the  plaintiff." 

23O*]  *The  plaintiff's  counsel  now  moved 
to  set  aside  the  report. 

Mr.  S.  Beardsley.  for  plaintiff. 

Mr.  8.  Stevens,  for  defendants. 

PER  CURIAM.  The  case  states  the  special 
grounds  on  which  the  two  referees  proceeded 
who  agreed  in  making  the  report.  They  have 
not  found  any  intention  in  the  trustees  of 
Rath  bun  to  take  usury,  or  that  there  was  any 
shift  or  device  to  evade  the  statute.  Indeed, 
they  have  not  drawn  any  conclusion  of  fact 
from  the  evidence,  but  say  they  are  of  opinion, 
"as  matter  of  law,  that  the  note  was  void  for 
usury."  In  this  we  think  they  erred.  The  evi- 
dence does  not  necessarily,  and  as  a  matter  of 
law.  make  out  the  fact  of  usury,  and  there 
must,  consequently,  be  a  rehearing. 

C'owen. ./. .  dissenting.  If  the  advance  to 
Miller  is  to  be  regarded  as  a  loan,  I  apprehend 
we  cannot  disturb  the  report,  unless  the  refer- 
ees erred  in  rejecting  the  question  put  to  Clary. 
There  was  sufficient  evidence  to  warrant  them 
in  finding  considerable  disparity  between  the 
value  of  the  advance  and  the  amount  at  which 
it  was  estimated.  That  being  so,  they  were 
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authorized  to  take  another  step,  and  pronounce 
the  transaction  a  device  to  cover  usury.  And 
though  we  might  even  differ  from  them,  that 
furnishes  no  argument  for  setting  aside  their 
report.  They  occupied  the  place  of  a  jury, and 
had  to  deal  with  a  body  of  evidence  upon  which 
it  was  their  peculiar  province  to  form  their 
own  conclusions. 

Considerable  stress  was,  in  the  course  of  the 
argument,  laid  upon  the  manner  in  which 
they  have  expressed  themselves  in  stating  their 
conclusion,  viz.:  "A  majority,  etc.,  were  of 
opinion,  as  matter  of  law,  that  the  said  note 
was  void  for  usury."  This  is  supposed  to  ne- 
gate, by  implication,  that  they  thought  that 
there  was  any  device,  and  to  indicate  [*23 1 
that  they  found  the  usury  as  the  necessary  re- 
sult of  the  transaction.  Were  that  so  to  be  un- 
derstood, it  might  form  an  argument  for  di- 
recting them  to  reconsider  the  matter.  But  it 
appears  to  me  that  the  form  of  expression  re- 
lied on,  furnishes  by  no  means  a  safe  ground 
of  judgment.  The  expression  is  equivocal.  It 
may  as  well  mean,  matter  of  law  arising  on  the 
fact  of  thedevice,  which.on  the  whole  case.they 
believed  had  been  resorted  to,  as  the  more  ob- 
vious features  of  the  transaction.  If  they  in 
tended  the  one  or  the  other,  it  was  easy  to  say 
so;  but  leaving  that  doubtful,  the  safer  course 
is  to  look  at  the  report  in  an  aspect  which  can- 
not be  mistaken,  viz. :  as  a  general  report  for 
the  defendants,  and  inquire,  whether  the  ref- 
erees, sitting  as  a  jury,  were  authorized,  on  the 
whole  case,  to  find  that  the  note  was  infected 
with  usury. 

The  main  effort  of  the  plaintiff's  counsel  on 
the  argument  was  addressed  to  the  point,  that, 
to  call  the  advance  to  Miller,  as  both  he  and 
Clary  did,  a  loan,  was  to  be  guilty  of  a  misno- 
mer; that  the  loan  proposed  was  declined;  and, 
at  least  so  far  as  the  notes  advanced  were  con- 
cerned, the  whole  was  a  mere  exchange  of 
credit.  Had  the  advance  consisted  wholly  of 
the  notes,  which  were,  no  doubt,  considered 
good  at  the  auction,  the  case  would  furnish  a 
better  reason  for  adopting  the  view  suggested. 
The  transaction  would  have  been  literally  an 
exchange  of  credits;  and  though  at  an  obvious 
loss  on  the  side  of  Miller,  it  was  open  to  the  ex- 
planation that  he  held  a  large  debt  against 
Rathbun's  estate,  expecting  no  more  than  a 
partial  and  remote  payment.  The  purchase  of 
the  notes,  therefore,  and  paying  a  larger  sum 
than  they  were  worth,  was,  in  effect,  but  throw- 
ing off  something  more  of  a  bad  debt  than  he 
would  lose  by  awaiting  the  dividend.  Yet, 
even  in  such  case,  the  transaction  beginning  bv 
an  express  proposition  for  a  loan,  it  is  too  much 
to  deny,  thai  the  substitution  of  depreciated 
notes  might  not  very  well  be  pronounced,  by 
triors  of  the  fact,  one  of  those  numerous  dis- 
guises by  which  lenders  seek  to  obtain  with 
impunity  more  than  7  per  cent,  for  their 
money.  The  request  was,  in  *terms,  [*232 
for  a  loan  of  money  at  7  per  cent.;  and  they 
might  infer  that  it  was  made  in  depreciated 
notes  at  par,  to  a  man  who  wanted  them  for 
the  sake  of  the  money  they  would  bring,  no 
matter  bow  much  below  their  nominal  amount. 
That  the  lender  was  a  trustee,  may  detract 
from  the  weight  of  the  evidence  by  which  the 
loan  is  sought  to  be  impeached;  but  it  is  a  cir- 
cumstance far  from  being  conclusive.  Had  the 
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exchange  even  been  requested  by  the  borrower, 
in  the  first  instance,  that  would  not  be  conclu- 
sive; but  here  it  was  proposed  in  answer  to  the 
request  for  a  loan  of  money. 

The  case,  however,  is  on  its  face  more  than 
a  simple  exchange  of  credit.    The  request  was 
for  a  loan  of  $12,000;  and  the  answer  was:  "I 
cannot  loan  you  money  to  that  amount ;   but  I 
will  let  you  have  about  one  third  in  money, and 
the  residue  in  depreciated  notes,  taking  your 
inote  on  time  upon  interest  with  good  securiiy, 
1'or  the  uttermost  farthing  due  on  the  notes  you 
•take,  even  including  the  interest  accrued  at  the 
time,  though   that  will  not,  in  my  hands  or 
yours,  carry  interest."  Such  a  case  is  far  from 
being  met,  or  even  rendered  doubtful,  by  the 
cases  to  which  we  have  been  referred.    Bk.  of 
.the  United  States  v.  Waggener,Q  Pet., 378,400,401 ; 
Stuart  v.    Farmers'  and  Mechanics'  Bank,  19 
Johns.,  506-512.    On  the  contrary,  these  cases 
assume  and  expressly  hold,  that  if  the  loan  of 
depreciated  notes  be  intended  by  the  parties  to 
have  the  effect  of  fetching  more  than  7  per 
cent.,  it  is  usurious.    To  be  sure  they  treat  the 
question  of  usury  as  in  such  case  resting  upon 
intent, and  hold  that  this  must  be  found  by  the 
jury,  or  the  Court  of  Chancery  which  comes 
in  the  place  of  a  jury  on  the  question  arising  in 
that  court.  Another  case  cited  was  intended  as 
an  answer  to  the  objection,  that  interest  on  the 
notes  was  cast,  and  made  to  draw  interest  as 
money.    Marvin  v.  Feeter,  8  Wend.,  538.    But 
the  transaction  there  passed  upon,  was  not  a 
Joan.  It  was  a  sale  of  the  notes  on  which  inter- 
est was  cast,  without  the  pretense  of  any  shift 
to  evade  the  Statute  of  Usury.   In  the  case  be- 
fore us,  several  of  the  notes  were  not  yet  due 
233*]  when  *they  were  transferred ;  these  and 
others  already  due  were  of  questionable  value. 
Admitting  them  to  have  been  equal  to  gold  and 
silver  in  the  market, yet  no  man  would  advance 
specie  for  the  interest  accrued  on  notes  not  yet 
•  due,  without  a  rebate.    To  this  I  admit  the  ref- 
erees might  answer,  that  it  was  such  a  trifle  as 
the  law  would  not  regard;  but  we  cannot  thus 
answer  for  them.     Besides,  this  circumstance 
does  not  stand  alone.    There  was  very  little 
probability  that  any  considerable  portion  of  the 
notes  would  be  promptly  paid;  and  no  one  pre- 
tended that  they  could  be  sold  in  market  short 
of  a  considerable  sacrifice.    Yet  for  the  utmost 
nominal  value  of  such  a  commodity,  the  as- 
signees had  received  Miller's  note  at   twelve 
months,  with  good  security,  on  interest ;  and 
the  referees  were  fully  warranted  in  adding  as 
an  inference,  though  the  fact  was  denied  by 
Clary,  that  the  notes  were  imposed  as  a  condi- 
dit  ion  of  the  loan.  Upon  no  principle  that  I  am 
aware  of  could  our  interference  with  this  report 
as  against  the  weight  of  evidence  be  deemed 
even  plausjble. 

Clary  was  asked,  whether  there  was  any  in- 
tention, shift  or  device,  on  his  part, to  get  more 
than  7  per  cent.  The  question  would  have  been 
very  exceptionable  as  a  leading  one,  had  it  not 
been  put  to  the  witness  on  cross-examination  ; 
but  it  was  exceptionable  also, as  calling  on  him 
to  pronounce  broadly  upon  the  very  point  in 
issue  before  the  referees.  The  answer  must 
have  been  matter  of  opinion,  as  derived  from 
what  he  remembered  in  respect  to  the  opera- 
tions of  his  own  mind,  even  had  it  been  con- 
fined to  mere  intention.  Again  ;  the  question 
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covered  not  only  intention,  but  shift  and  de- 
vice. This  was  about  the  whole  issue,  unless  it 
be  conceded  that  the  transaction  was  usurious, 
per  86.  Why  not  put  the  question  directly:  "In 
your  opinion  were  you  guilty  of  usury  ?  "  It 
would  be  a  short,  but  I  apprehend  not  a  very 
satisfactory  mode  of  inquiring  into  the  point 
on  trial.  The  witness  is  thought  to  have  been 
peculiarly  qualified  to  speak  concerning  his 
own  intent.  So  he  was  to  the  mere  moral  in- 
tent, the  secret  operations  of  his  own  mind.  But 
these  were  not  material  one  *way  nor  [*234 
the  other.  Whether  his  mind  was  ingeniously 
busied  in  avoiding,  or  obtaining  7  per  cent., 
would  not  alter  the  result.  There  being  a  loan, 
and  the  note  taken,  and  those  sold  being  such 
as  the  parties  had  agreed  upon,  the  real  value 
of  the  latter,  as  compared  with  the  amount  se- 
cured, was  the  test.  The  disparity  of  the  latter 
being  shown,  and  that  known  to  the  parties, 
the  shift  or  device  was  complete  in  fact;  a  pro- 
vision for  more  than  7  percent,  followed;  and 
the  intention  would  be  an  inference  of  law.  On 
the  other  hand,  had  the  result  been  a  provision 
for  less  than  7  per  cent.,  the  legal  inference 
would  have  been  the  other  way,  how  strongly 
soever  the  party  might  have  intended  to  secure 
usurious  interest.  That  a  man  did  or  did  not 
provide  for  an  usurious  rate  of  interest  in  his 
heart,  makes  no  difference  with  the  law.  It 
deals  with  actions,  and  infers  the  intent  with 
which  they  are  done  from  the  consequences 
that  naturally  flow  from  them.  The  question 
was  properly  overruled.  I  think  the  motion  to 
set  aside  the  report  of  the  referees  should  be 
denied.  f 

A  majority  of  the  court,  however,  being  of  a 
different  opinion,  therefore, 

Motion  granted.(a) 

Criticised— 23  How.  Pr.,  220. 
Reviewed— 35  Barb.,  634. 

Cited  in-3  N.  Y..  359 ;  27  N.  Y.,  142 :  32  N.  Y.,  609 ; 
38  N.  Y.,  285 :  2  Keyes,  514 ;  25  How.  Pr.,  324. 

(a)  At  the  July  Term  following  (1841)  the  rule  for 
a  reference  was  set  aside  by  consent ;  and  the  cause 
ordered  to  be  tried  at  the  circuit. 


PUTNAM  ET  AL.  v.  WISE. 

Agreement  for  Occupation  of  Farm — Payment  to 
Be  in  Grain  Raised — Tenants  in  Common  of 
Grain — Admission  of  New  Parties — Whether 
Constitutes  Partnership — Parties  to  Action. 

The  owners  of  a  farm  agreed  with  two  persons, by 
contract  under  seal,  that  the  latter  should  occupy 
and  work  it  for  a  year  and,  if  they  performed,  then 
to  have  it  the  same  way  for  a  year  longer;  the  occu- 
piers agreeing,  in  consideration  thereof , to  yield  and 
pay  the  owners  one  half  of  all  the  grain,  etc.,  raised; 
held,  that,  until  a  division, or  something  equivalent, 
the  parties  were  tenants  in  common  of  the  grain  ; 
and  this,  though  the  contract  contained  the  tech- 
nical phraseology  o*a  lease  reserving  rent. 

And  held  further,  that  one  of  the  occu  piers  hav- 
ing, on  the  day  the  contract  took  effect,  sub-con- 
tracted with  strangers,  so  as  to  admit  them  to  share 
his  part  of  the  grain,  in  consideration  of  their  doing 
a  portion  of  the  farm  labor,  *they  became  [*235 


NOTE.— Partnership—  What  constitutes.  See  Van- 
derburgh  v.  Hull,  20  Weud.,  70,  note, and  notes  cited. 

Admission  of  new  member.  Any  assignment  of  a 
copartner's  interest  works  in  general,  ipse  facto,  a 
dissolution  of  the  partnership.  Mumford  v.  McKay. 
8  Wend.,  442,  note. 
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tenant*  in  common  in  like  manner  with  all  the  oth- 
ers :  and  on  a  subsequent  sale  and  delivery  of  Kraln 
by  either,  the  rest  might  adopt  It  and  sue  for  the 
price  in  the  names  of  all. 

One  of  several  partners  cannot  receive  another 
Into  the  tlnn  without  the  consent  of  his  copartners. 
Hut.  *emMt  if  the  rest  choose  to  adopt  the  arrange- 
ment. 1. 1/..  by  joining  the  names  of  all  in  an  notion 
for  a  demand  subsequently  contracted.they  may  do 
to,  ami  tin-  action  will  be  maintained. 

An  agri-riiii-iit  like  that  Iwtween  tin-  owners  and 
occupiers  In  this  case,  is  not  sufBcient  to  constitute 
a  partnership. 

The  distinction  between  a  partnership.and  a  mere 
Joint  tenancy  or  tenancy  in  common,  discussed  and 
Illustrated. 

A  sale  of  chattels  by  one  of  several  joint  owners, 
for  the  common  benefit  of  himself  and  the  rest,  if 
subsequently  ratified  by  the  latter,  becomes,  in  ef- 
fect, an  original  sale  by  all. 

Tenants  In  common  must  join  in  trover  for  their 
property  tortiously  taken. 

And.  xemliU,  they  may  waive  the  tort,  and  bring 
asxumptiit,  as  for  goods  sold  and  delivered. 

An  agreement  between  the  owner  of  a  farm  and 
the  occupier,  that  the  latter  shall  work  It  on  shares, 
but  not  specifying  the  quantity  or  amount  of  either 
share,  constitutes  them  tenants  in  .common  of  the 
produce;  and  this  whether  the  agreement  is  to  con- 
tinue for  a  single  crop,  a  year,  or  even,  semble,  for 
two  or  more  years.  Otherwise,  however,  where  the 
owner's  share  is  fixed  ;  6.  0.,  at  so  many  bushels,  or 
at  so  much  in  weight,  etc. 

The  form  of  the  agreement  (as  whether  In  the 
technical  language  of  a  lease,  reserving  rent,  or 
otherwise)  is  not  decisive  In  determining  the  rela- 
tion between  the  parties  under  such  circumstances. 

The  cases  of  Jackson,  ex  dew.  Colden,  v.  Brownell, 
1  Johns..  267.  and  Stewart  v.  Doughty,  9  Jd.,108.con- 
sidered  and  questioned. 

Cltations-7  Pick.,  235.  237-239:  14  Johns.,  318.  322: 2 
Rose,  Cas.  Bank..  252,  254,  255;  Coll.,  Part.  3,  8  a,  10- 
12,  23.  303.  Am.  ed.,  1839:  1  Russ.  Ch..  349;  6  Vt.,  119:  1 
Wend.,  380,  384, 385;  3  Mason,  138, 141 ;  12  Conn.,  69 ;  7 
Conn..  99;  Ham.,  Parties  to  Actions,  18,  Lond.  ed.. 
1817  :  Sty.,  156,  157,  203 ;  Hardr.,  321 ;  10  Vt.,  170-172 ; 
Cro.  Eliz.,  143:  3  Johns.,  2167221;  8  Johns.,151;  8  Cow.. 
220 :  1  Vt..  37  :  10  Pick..  205 ;  15  Wend.,  379 :  9  Johns., 
108, 113 :  9  Greenl..  137 :  2  Johns.,  421 :  Bull.  N.  P.,  85, 
Lond.  ed.,  1788 :  1  Johns..  267, 270, 271 ;  Woodf.  Land. 
&  Ten.,  6.  7,  Lond.  ed.,  1804 :  Cro.  Jac.,  91 :  3  McCord. 
211 ;  14  Mass..  400 ;  22  Pick.,  437  ;  7  N.  H.,  308,  308 ;  2 
Harr.  &  J.,  365:  1  Gill.  &  J..  266. 

A  SSUMPSIT  for  wheat  sold  and  delivered. 
J\.  After  issue  joined,  the  cause  was  referred 
to  a  single  referee. 

The  plaintiffs  were  Edward  Putnam,  Harri 
son  L.  Putnam,  Elias  Melendy,  David  Collins, 
David  L.  Farnam  and  Selam  S.  Putnam  ;  and 
the  main  question  in  the  ease  was,  whether 
they  could  maintain  this  action  jointly. 

The  wheat  was  raised  on  a  farm  called  the 
Collins  farm,  in  Yates  Co.  In  November.  1835, 
two  of  the  plaintiffs,  viz.:  Collins  and  Farnam, 
entered  into  an  agreement  under  seal  with 
Melendy,  and  Edward  Putnam,  also  plaintiffs, 
as  follows:  "  The  parties  of  the  first  part  (Col- 
lins and  Farnam),  having,  etc.,  etc.,  do  by 
these  presents  lease,  and  to  farm  let,  all  said 
land  (the  farm  aforesaid)  to  the  parties  of  the 
236*]  *second  part  (Melendy  and  Edward 
Putnam)  on  these  conditions;  that  is  to  say," 
etc.  It  allowed  the  parties  of  the  first  part  to 
have  certain  sheep  kept  oo  the  farm,  bound 
them  to  furnish  the  plaster  to  be  used,  and  one 
half  the  grain  fpr  sowing  and  planting,  togeth- 
er with  the  same  proportion  of  the  necessary 
grass  seed,  and  then  proceeded  thus:  "The 
parlies  of  the  second  part,  for  and  in  consider- 
ation of  the  use  of  the  said  land,  do  hereby, 
etc.,  covenant,  etc.,  to  yield,  pay  and  give  unto 
the  parties  of  the  first  part,  one  half  of  all  the 
grain  raised  by  them  on  the  said  farm,  to  be 
delivered  at,"  etc.  (specifying  the  place).  It 
114 


contained  various  other  provisions  regulating 
the  mode  of  cultivating  and  occupying  the 
farm  by  the  parties  of  the  second  part,  and 
among  other  things  provided,  that  the  sheep 
mentioned  should  be  fed  by  the  parties  of  the 
second  part,  they  to  have  one  half  the  wool, 
and  to  deliver  the  other  half  on  the  premises. 
It  also  provided,  in  respect  to  the  time  of  oc- 
cupying, that  "  the  parties  of  the  second  part 
are  to  have  the  land,  etc.,  from  the  1st  of 
April,  1886,  to  the  1st  of  April,  1B87; "  and 
that  if  they  performed  their  part  of  the  agree- 
ment "in  a  manner  satisfactory  to  the  parties 
of  the  first  part,  they  shall  have  and  enjoy  the 
land,  etc.,  for  one  year  after  the  expiration  of 
this  agreement,  on'the  same  conditions,"  etc. 

Apr.  1,  1836,  Edward  Putnam  entered  into 
an  agreement,  under  seal,  with  Selam  S.  Put- 
nam and  Harrison  L.  Putnam,  by  which,  after 
reciting  that  the  said  Melendy  and  Edward  had1 
leased  the  Collins  farm,  to  work  on  shares,  and 
that  by  an  agreement  between  the  latter  the 
said  Edward  was  to  furnish  two  thirds  of  the 
team,  etc.,  for  working  the  farm,  and  to  have 
two  thirds  of  one  half  of  the  grain,  wool,  etc., 
it  was  provided  as  follows:  Harrison  and  Selam 
were  to  work  with  Edward  on  the  farm,  as 
long  as  he  should  continue  to  work  the  same 
on  the  conditions  contained  in  said  lease,  etc., 
they  (Harrison  and  Selam)  to  furnish  a  certain 
proportion  of  the  the  team,  etc.,  to  do  a  certain 
proportion  of  the  work,  etc.,  and  be  entitled 
*each  to  one  third,  etc.,  of  Edward's  [*237 
share  of  the  grain  and  other  avails. 

Said  Edward  and  Melendy  were  in  posses- 
sion of  the  farm  when  the  last  mentioned  agree- 
ment was  entered  into  and  continued  to  oc- 
cupy, under  the  agreement  first  mentioned, 
down  to  the  spring  of  1839.  Selam  and  Har- 
rison also  worked  on  the  farm  under  their 
agreement  with  Edward;  but,  in  1886,  Selam 
quit  and  removed  to  Illinois.  This,  however, 
was  under  an  agreement  between  him,  Edward 
and  Harrison,  that  his,  Selam's,  interest  in  the 
avails  of  the  Collins  farm  was  to  continue  so 
long  as  Edward  remained  there;  Selam  to  al- 
low them  to  share  with  him  the  avails  of  a  farm 
taken  by  him  in  Illinois. 

It  did  not  expressly  appear  that  Edward's 
contract  with  Selam  and  Harrison  was  entered 
into  with  the  consent  of  the  other  parties  to 
the  contract  of  Nov.,  1835.  But  the  parties  to 
all  the  several  contracts  had  each  performed 
his  undertakings,  so  far  as  the  testimony 
showed,  and  everything  as  between  them  ap- 
peared to  have  gone  on  without  complaint  or 
dissent. 

The  bargain  for  the  wheat  in  question  was 
made  by  Edward  with  the  defendant,  in  the 
fall  of  1838,  and  it  was  shortly  afterward  de- 
livered; Melendy,  Edward  and  Harrison,  each 
in  turn  aiding  in  the  delivery. 

Evidence  was  given  on  the  part  of  the  de- 
fendant tending  to  show  that  he  purchased 
the  wheat  as  agent  for  one  Bogart;  but  this  was 
controverted  by  evidence  on  the  plaintiffs'  part 
tending  to  show  the  contrary,  and  that  he  pur- 
chased in  his  own  right. 

The  referee  reported  in  favor  of  the  plaint- 
iffs $683.83;  and  the  defendant  now  moves  to 
set  aside  the  report. 

Mr.  D.  B.  Prosser,  for  defendant. 

Mr.  H.  Welles,  for  plaintiffs. 
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By  the  Court,  Cowen,  J.  Whether  the  de- 
fendant purchased  the  wheat  for  himself  or  as 
238*J  agent  of  Bogert,  was  a  *question  of 
fact  for  the  referee;  and  the  report  should  not 
be  set  aside  as  being  against  the  weight  of  evi 
dence  in  this  respect. 

The  other  question  is,  whether  the  plaintiffs 
were  joint  owners  of  the  wheat.  There  is  no 
doubt  that  Edward  Putnam  might  sell  to  the 
other  two  Putnams  any  share  of  the  interest  he 
held,  which  he  might  think  proper;  and  there 
was  sufficient  evidence  that  he  did  sell  to  them 
such  an  interest  as  made  them  tenants  in  com- 
mon with  himself  in  the  wheat  in  question. 
Edward  Putnam  and  Melendy  were  the  oc- 
cupiers. They  arranged  that  Edward  Putnam 
should  take  two  thirds  of  the  products  to  be 
divided;  and,  by  the  sub-contract,  Edward  let 
in  the  two  younger  Putnams  to  two  thirds  of 
his  share.  The  agreement  was,  that  they  were 
to  work  so  and  so,  and  "  each  have  and  be  en- 
titled to  one  third  of  his,  said  Edward's  share," 
etc.  There  is  evidence  on  which  the  referee 
might  say  there  was  a  full  performance  by  all 
the  contractors  and  sub-contractors.  Every- 
thing seems,  as  between  them,  to  have  gone  on 
harmoniously. 

It  is  said  that  Edward  Putnam  had  no  right 
to  let  in  two  additional  partners,  without  the 
consent  of  all  four  of  the  original  contractors. 
That  is  true,  if  they  were  partners.  One  part 
ner  cannot  receive  another  into  the  firm  with- 
out the  consent  of  all.  Kingman  v.  Spurr,  7 
Pick  ,  235,  237,  238  ;  Murray  v.  Bogert,  14 
Johns.,  318,  322.  Independently  of  Collins' and 
Farnam's,  the  owners',  consent,  the  two  sub- 
contractors, S.  S.  and  H.  L.  Putnam,  would 
have  become  partners,  only  as  between  them- 
selves, and  Edward  Putnam.  Exparte  Barrow, 
in  the  Matter  of  Slyth,  2  Rose,  Cas.  Bankruptcy, 
252,  254,  255;  Colly.  Part.,  3,  Am.  ed.  of  1839. 
But  there  was  evidence  from  which  the  referee 
might  infer  the  assent  of  the  other  contractors. 
No  doubt  all  must  have  known  of  the  sub-con- 
tract, and  all  have  chosen  finally  to  adopt  it, 
by  joining  in  this  action  for  the  price  of  the 
wheat.  Vide,  Maule  v.  Duke  of  Beaufort,  1 
Russ.  Ch..  349;  and  7  Pick.,  238,  239. 

So  far,  I  have  assumed  that  the  original  con- 
239*]  tract,  under  *which  the  farm  was  to 
be  worked,  created  a  partnership  between  the 
parties;  but  it  did  not.  It  looked  merely  to  the 
ownership  of  the  products,  and  not  to  a  sale. 
We  shall  see  in  the  sequel  that  the  parties  con- 
cerned were  all  tenants  in  common  of  these 
products;  but,  in  effect,  it  was  certainly  not 
more  than  a  joint. purchase.  Had  there  been  a 
provision  for  a  joint  sale;  or  joint  commercial 
dealing  in  the  products  of  the  farm,  or  in  car- 
rying it  on, it  might  have  been  different.  Colly., 
ut  supra,  23,  303.  But  there  was  not.  Even  a 
joint  purchase  of  personal  property  does  not 
make  a  partnership.  Colly.  Part.,  8  a,  10-12, 
ed.  of  1839.  Such  a  purchase  is  said  to  create 
only  a  tenancy  in  common.  Jackson  v.  Robin- 
son, 3  Mason,  138,  141.  But  this  is  even  less. 
It  was,  in  effect,  that  one  side  should  occupy 
the  farm,  and  divide  the  crops,  taking  their 
share  as  a  compensation  for  their  labor.  An 
agreement  by  two,  to  perform  a  job  of  work, 
the  compensation  money  to  be  equally  divided, 
does  not  make  a  partnership.  Colly.,  ut  supra, 
12.  Here  was  to  be  a  division  of  the  gross 
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earnings  of  the  farm;  and  in  such  a  case,  even 
had  the  arrangement  been  to  sell  the  crops  in 
common,  and  divide  the  money,  this  would 
not  have  been,  within  the  law  of  partnership, 
a  sharing  of  profit  and  loss.  A,  owning  a  saw- 
mill, agreed  with  B  to  work  it  and  divide  the 
gross  earnings  equally.  Held,  not  partners. 
Ambler  v.  Bradley,  6  Vt.,  119.  Phelps,  J.,  said: 
"They  never  shared  in  profit  and  loss.  The 
share  which  the  occupier  received,  wasamere 
compensation  for  his  labor.  This  point  has 
been  often  determined."  Bowman  v.  Bailey, 
10  Vt.,  170,  S.  P.;  vide,  also,  Rich  v.  Penfield, 
1  Wend.,  380,  384,  385;  and  Loomis  v.  'Mar- 
shall, 12  Conn.,  69. 

A  sale  by  joint  tenants  or  tenants  in  com- 
mon may  be  made  before  severance  of  the 
property,  by  all  actually  joining  in  the  sale, 
or  it  may  be  made  by  one  for  the  benefit  of 
all,  and,  in  the  latter  case,,  the  sale  being  rec- 
ognized and  adopted  by  the  others,  becomes  an 
original  sale  by  all.  Per  Daggett,  J.,  in  Omatt 
v.  Sage,  7  Conn.,  99.  The  consideration  may 
then  be  said  to  move  from  all  jointly,  whether 
*tenants  in  common  or  joint  tenants.  [*24O 
Ham.  Parties  to  Actions,  p.  18,  Lond.  ed.  of 
1817:  Vauxv.  Draper,  Sty.,  lf>6,  157,  203;  Bell 
v.  Chaplain,  Hardi.,  321;  Bowman  v.  Bailey, 
10  Vt.,  170,  172.  If  the  defendant  had  taken 
the  wheat  tortiously,  the  owners,  though  but 
tenants  in  common,  must  all  have  joined  in 
trover,  or  they  might,  according  to  the  well 
known  right  of  election  in  such  cases,  all  have 
brought  assumpsit  for  goods  sold  and  deliv- 
ered1. A  fortiori  may  they  do  this,  though 
the  property  have,  in  fact,  been  sold  by  one 
only. 

*We  have,  so  far,  assumed  that  all  [*241 
the  plaintiffs  were  common  owners  of  the 

1.— There  is  considerable  difficulty  in  determining: 
under  what  circumstances  this  rig-fit  of  electing-  be- 
tween tort  and  assumpsit  arises.  Several  English 
writers  have  stated  the  result  of  the  decisions  quite 
g-enerally,  thus :  "  In  many  cases  the  law  will  raise 
a  promise  even  from  the  wrong-f ul  acts  of  a  party, 
and  the  plaintiff  may  waive  the  tort  and  sue  in  as- 
sumjwtt.  1  Leigh,  N.  P.,  4,  5.  "  There  are  instances 
in  which  the  law  raises  a  promise  from  the  acts  of  a 
party,  and  will  not  admit  of  evidence  of  his  inten- 
tion to  commit  a  tort,  in  disavowal  of  such  tacit 
promise."  Chit.  Cont.,  6.  Mr.  Phillips  has  been 
rather  more  explicit.  He  says :  "  In  some  cases 
where  goods  have  been  wrongfully  taken,  the 
plaintiff  may  waive  the  tort  and  sue  upon  an  im- 
plied contract  as  for  goods  sold  and  delivered."  He 
afterwards  adds :  "  It  is  not  to  be  understood  that 
an  action  of  trover  can  be  converted  into  an  action 
for  goods  sold  and  delivered,  at  the  option  of  the 
plaintiff;  the  rule  seems  to  be  principally  appli- 
cable to  cases  where  the  plaintiff  has  been  induced, 
by  a  fraud  on  the  part  of  the  defendant,  to  make  a 
contract  with  the  nominal  party,  of  which  the  de- 
fendant has  derived  the  whole  benefit.  1  Phil.  Ev., 
110,  111,  7th  ed.;  see,  also,  2  Stark.  Ev.,  875,  6th  Am. 
ed.  The  main  body  of  the  decisions  in  England,  on 
this  head,  will  be  found  referred  to  by  the  books 
above  quoted. 

In  Massachusetts,  the  right  has  been  very  much 
qualified.  In  Jones  v.  Hoar,  5  Pick.,  285,  the  plaint- 
iff claimed  to  recover,  as  for  goods  sold  and  deliv- 
ered, upon  proof  that  the  defendant  had  tortiously 
entered  upon  the  plaintiff's  land,  and  cut  and  car- 
ried away  a  quantity  of  timber  therefrom ;  and  the 
court  held,  that  asfnimpsit  was  not  maintainable. 
"  There  is  no  contract,"  they  said,  "  between  the 
parties,  express  or  implied,  and  therefore  an  action 
ex  contractu  will  not  lie ; "  and  it  was  added :  "  The 
whole  extent  of  the  doctrine,  as  gathered  from  the 
books,  seems  to  be,  that  one  whose  goods  have  been 
taken  from  him,  or  detained,  unlawfully,  whereby 
he  has  a  right  to  an  action  of  trespass  or  trover, 
may,  if  the  wrong-doer  sell  the  goods  and  receive 
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wheat  I  have  shown  that  Selam  S..  and  H. 
8.  Putnam,  were  properly  considered,  at  least. 
common  owners  with  Edward  Putnam  and 
Melendy.  It  is  equally  clear  that  all  were  also 
common  owners  with  Farnam  and  Collins,  pro- 
vided the  original  contract  was,  in  legal  effect, 
a  mere  letting  on  shares.  If  a  technical  lease, 
they  were  not  ;  and  I  do  not  see  any  evidence, 
242*]  independent  of  the  *contract,  which 
will  make  the  ownership  of  the  wheat  com- 
mon between  the  owners  and  occupiers.  It, 
therefore,  becomes  necessary  to  examine  the 
legal  effect  of  the  contract.  Its  words  are  in 
nearly  the  common  form  of  a  lease.  The  own- 
ers "  have,  and  by  these  presents  do  lease  and 
to  farm  let,  all  said  land,  to  the  said  parties  of 
the  second  part;"  and  in  consideration,  etc., 
the  parties  of  the  second  part  covenant  with 
the  owners,  "  to  yield  and  pay  and  give  to 
them  one  half  of  all  the  grain  raised  by  them 
243*J  (the  occupiers)  *on  said  farm,  to  be 
delivered  at,"  etc.,  fixing  the  place. 

The  owners  were  to  keep  a  certain  number 
of  sheep  on  the  farm,  to  be  fed  by  the  occu- 
piers, furnish  plaster,  one  half  the  grain  and 
grass-seed,  etc.  The  occupiers  to  have  one  half 
the  wool,  and  to  deliver  the  other  half  on  the 
premises  in  good  order. 

Various  provisions  were  inserted,  as  to  the 


mode  in  which  the  occupiers  were  to  cultivate 
the  farm. 

There  is  no  evidence  which  required  the 
referee  to  say,  that  the  wheat  in  question  had 
been  actually  severed,  so  as  to  be  known  as 
that  of  the  owners  or  occupiers.  On  the  con- 
trary, he  was  entitled  to  say  on  the  evidence, 
and  so  doubtless  be  concluded,  that  the  defend- 
ant purchased  the  wheat  as  that  grown  on  the 
farm,  and  received  it  without  any  division 
having  been  made.  That  being  so,  if  the  con- 
struction contended  for  by  the  defendant  be 
correct,  the  alleged  lessors  were  improperly 
made  plaintiffs;  and  such  a  misjoinder  will  be 
fatal  to  this  action. 

The  contract  was  under  the  seals  of  both 
the  owners  and  occupiers,  and  if  the  right  of 
the  former  to  their  share  of  the  grain  fay  ei- 
ther in  covenant  simply,  or  in  render,  as  it  is 
technically  called,  they  could  take  no  present 
interest  till  severance  and  delivery  at  the  place 
appointed.  In  such  case  the  rule  would  apply 
that  so  long  as  anything  remains  to  be  done 
by  the  vendor,  such  as  measuring,  weighing, 
etc.,  the  property  in  the  goods  sold  does  not 
pass.  And,  indeed,  whether  the  property  in 
the  wheat  bad  passed  or  not,  the  objection 
would  be  equally  fatal  to  the  action.  If  it  had 
passed,  each  of  the  parties  owned  in  severally, 


the  money,  waive  the  tort,  affirm  the  sale,  and  have 
an  action  for  money  had  and  received  for  the  pro- 
ceeds. No  case  can  be  shown,  where  asgumpsit  as 
for  Roods  sold  lay  in  such  case,  except  it  be  against 
the  executor  of  the  wrong-doer,  the  tort  being  ex- 
tinguished by  the  death,  and  no  other  remedy  but 
OHtumjiKit  against  the  executor  remaining."  The 
opinion  of  Strong,  J..  in  the  C.  P.,  Id.,  p.  285,  et  seq., 
which  the  court  appear  to  have  adopted  as  the  basis 
of  their  own,  professes  to  review  the  English  cases 
relied  on  as  supporting  the  above  conclusion,  and 
notices  various  others,  which  in  their  dicta  at  least, 
seem  contra.  Further,  as  to  the  general  doctrine  in 
that  State,  with  its  qualifications,  see  Whitwell  v. 
Vincent,  4  Pick.,  449;  Miller  v.  Miller,  7  Id.,  133; 
Bigelow  v.  Jones,  10  Id.,  161,  165  :  Gilmore  v.  Wilbur, 
12  Id..  120. 

In  Pennsylvania,  also,  the  rule  has  been  laid  down 
with  similar  restrictions.  Thus,  where  the  plaintiff 
sued  in  owumpstt  for  a  gun  and  horse,  and  he  proved 
simply  that  the  property  was  in  the  defendant's  pos- 
session, who  detained  it  illegally  under  a  pretended 
claim  of  title;  held,  that  the  action  should  have 
been  trover.  The  plaintiff  contended  that  he  might 
waive  the  tort  and  bring  assumprit.  But  the  court 
said  :  "  This  can  only  be  done  when  the  tortfeasor 
has  sold  the  article  and  received  the  money.  In  such 
a  case,  an  action  for  money  had  and  received  may 
be  sustained."  Willet  v.  Willet,  3  Watts,  277. 

On  the  other  hand,  the  Superior  Court  of  N.  H. 
have  repudiated  this  distinction.  Accordingly,  one 
having  taken  another's  goods  without  license,  held, 
that  the  latter  might  waive  the  tort,  and  sue  in  as- 
f  a  in  iii-it  aa  for  goods  sold  and  delivered  :  and  this, 
though  the  case  was  determined  on  an  agreed  state- 
ment of  facts,  in  which  the  plaintiff  conceded  that 
there  was  no  contract—  the  court  construing  the 
concession  as  meaning  simply,  that  there  was  no  ex- 
press contract.  Hill  v.  Davis,  3  N.  H.,  384  ;  and  see, 
Chauncey  v.  Yeaton,  1  Id..  151, 

In  Maryland,  the  plaintiffs,  as  administrators, 
claimed  to  recover  in  axintmp*it  against  one  Joseph 
N.  Stockett,  for  the  work  and  labor  of  certain  ne- 
groes, tortioualy  taken  and  held  by  him  for  a  time, 
and  then  returned.  The  court  allowed  them  to  re- 
cover on  the  ground  that  they  had  a  right  to  waive 
the  tort.  And  Earle,  J.,  delivering  the  opinion  of 
the  court,  said  :  "  This  right  to  waive  the  direct  In- 
jury and  adopt  aatumpsit  la  universal,  where  the 
chattel  taken  has  been  turned  into  money.  And  it 
has  been  sustained  in  Borne  instances,  where  the 
chattel  has  not  been  parted  from  by  the  trespasser. 
For  the  distinctions  on  this  subject,  vide  Hambly  v. 
Trott,  Cowp.,  375.  The  present  case,  however,  dif- 
fers in  ita  facts  from  most  of  the  caaea  decided  on 
this  head.  The  negroes  have  been  restored,  etc.,  and 
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the  claim  is  for  damages  for  the  tort,  committed  by 
the  trespasser  in  seizing  them,  and  detaining  them 
from  the  owner.  That  this  kind  of  tort  may  also  be 
waived,  and  an  action  substituted  for  it,  on  the  im- 
plied contract,  is  fully  established  by  the  modern 
authorities,  and  is  in  fact  in  principle  like  the  old 
cases  reported  on  this  doctrine.  Lightly  v.  Clous- 
ton,  1  Tauut.,  112.  and  Foster  v.  Stewart,  3  Maule  & 
S.,  191,  may  be  consulted,  and  they  will  be  found  de- 
cisive on  the  point.  The  last  was  the  case  of  an  ap- 
prentice, seduced  from  the  service  of  his  master, 
where  the  seduction  was  waived,  and  an  aesumptit, 
for  the  work  and  labor  of  the  apprentice,  supported 
by  Ld.  Ellenborough  and  the  whole  court.  Stock- 
ett  v.  Watkin's  Admrs.,  2  Gill.  &  J.,  328.  342.  343. 

The  above  cases  from  the  Md.  and  N.  H.  reports, 
are  sustained  by  the  dtcta  of  Jackson,  J.,  in  a  Mass. 
case  decided  some  time  previous  to  Jones  v.  Hoar, 
supra,  Cummings  v.  Noyes,  10  Mass.,  433,  435,  436. 
And  see  the  observations  of  Maison,  Seriator.in  Betts 
v.  Collins,  13  Wend.,  153.  154  :  also  Ford  v.  Caldwell, 
3  Hill,  S.  C.,  248,  especially  the  opinion  of  Richard- 
son, J.,  Id.,  p.  250,  et  seq.  They  seem  also  in  accord- 
ance with  the  principle  of  several  English  decis- 
ions, viz.:  that  the  the  tortfeasor  shall  not  be  al- 
lowed, under  such  circumstances,  to  set  up  his  own 
wrongful  intent  in  disavowal  of  the  implied  prom- 
ise wnich  the  law  would  otherwise  raise  against 
him.  Chit.  Cont.,  6  ;  Hill  v.  Perrott,  3  Taunt.,  274, 
275.  per  cur.;  Lightly  v.  Clouston,  1  Id.,  112,  114,  per 
Mansfield,  Ch.  J.;  1  Leigh,  N.  P.,  4,5;  per  Maison, 
Senator,  in  Betta  v.  Collins,  13  Wend.,  154,  155.  Apart 
from  all  reasoning  of  a  technical  or  artificial  char- 
acter. and  looking  to  the  substantial  ends  of  jus- 
tice. it  is  quite  difficult  to  see  why  this  principle 
should  not  be  applied  in  caaea  like  Jones  v.  Hoar, 
and  Willett  v.  Willett,  supra.  In  neither  could  the 
defendant  have  been  prejudiced,  by  allowing  the 
plaintiff  to  sue  in  assumpxit  ;  on  the  contrary,  the 
practice  generally  operatea  to  favor  the  defendant, 
as  the  plaintiff  thereby  foregoes  his  right  to  dam- 
ages for  the  tort  as  such,  and  restricts  himself  to  the 
simple  value  of  the  property.  See,  per  Ld.  Mans- 
field, in  Lindon  v.  Hooper,  1  Cowp.,  419;  per  Bayley, 
J..  in  Foster  v.  Stewart,  3  Maulc  &  S..  201.  202  :  per 
Mtiison,  .SYmifor.  in  Belts  v.  Collina.  13  Wend.,  156. 
The  defendant,  moreover,  gets  the  right  of  set-off, 
which  would  be  precluded,  by  denying  the  plaintiff 
his  election.  Per  Heath,  J..  in  Ligntly  v.  Clouston, 
1  Taunt.,  114,  115.  Nor  would  the  defendant  be  like- 
ly to  suffer  embarrassment  by  the  form  of  pleading; 
per  Ld.  Mansfield,  in  Lindon  v.  Hooper.  1  Cowp., 
414,  419;  and  clearly  he  could  not  be  said  to  incur 
any  hazard  from  a  second  action  in  tort  for  the 
name  matter.  Sec,  1  Phil.  Ev..  333,  7th  ed.:  Rice  v. 
King,  7  Johns.,  20:  McLean  v.  Hugarln,  13  Id.,  184. 
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and  should  have  sued  for  their  respective 
shares.  If  not,  the  objection  recurs,  that  the 
whole  belonged  to  the  occupiers,  and  adding 
the  owners'  names  was  a  misjoinder  of  par- 
ties. 

Taking  the  words  of  this  contract  according 
to  their  technical  meaning,  there  is  no  doubt 
that  they  carried,  on  the  one  hand,  an  exclu- 
sive possession  and  interest  in  the  land  to  the 
occupiers,  with  a  right  equally  exclusive  to 
24:4*]  the  *emblements.  And  had  the  rent 
consisted  in  any  certain  amount  of  grain  and 
wool,  in  bushels  or  pounds,  without  saying 
from  the  farm,  the  owners  could  have  claimed 
no  property  in  either  till  delivery,  or  at  least 
till  a  tender  made.  The  occupiers  might  have 
maintained  ejectment,  even  against  the  own- 
ers, during  the  term,  and  put  them  to  their 
action  of  covenant  as  a  remedy  for  their  rent. 

But  it  is  insisted  that,  inasmuch  as  the  shares 
of  the  owners  in  the  farm  products  were  un- 
certain, in  amount,  this  made  the  parties  ten- 
ants in  common,  at  least  in  the  productions 
thus  to  be  grown  and  shared  between  them. 
That  has  been  long  and  repeatedly  held  in  re- 
spect to  a  letting  on  shares  for  a  single  crop. 
Hare  v.  Celey,  Cro.  Eliz.,  143;  Spencej,  J.,  in 
Foote  v.  Golvin,  3  Johns.,  216,  221;  Bradish  v. 
Schenck,  8  Id.,  151;  De  Mott  v.  Hagerman,  8 
Cow.,  220;  Bishop  v.  Doty,  1  Vt.,  37,  and  vide, 
Chandler  v.  Thursion,  10  Pick.,  205.  So  for  a 
single  year,  the  share  of  the  several  crops  to 
be  measured  and  rendered  by  the  occupier,  on 
the  premises.  Caswell  v.  Districh,  15  Wend., 
379.  In  some  of  these  cases,  it  was  said  there 
were  not  any  such  clear  words  of  demise  but 
that  it  was  left  open  to  pronounce  the  agree 
ment  general,  to  work  on  shares.  It  is  obvious 
that  the  contract  for  the  occupier,  to  divide 
and  render  the  owner's  share  by  measure  on 
the  premises,  was  meant  for  no  more  than 
what  the  law  would  require  to  be  done  in  some 
form,  at  least  what  is  commonly  done,  by  way 
of  severing  the  interest  of  common  owners  in 
personal  property.  The  contract  between  the 
parties  was,  therefore,  not  allowed  to  operate 
as  a  lease,  the  court  saying,  in  some  of  the 
cases,  that  where  the  question  is  open,  the  con- 
struction more  beneficial  for  both  parties  is, 
that  they  meant  to  hold  in  common.  See,  per 
Spencer,  J.,  in  Foote  v.  Golvin,  3  Johns.,  216, 
221,  and  especially  per  Nelson,  /..  in  Caswell 
v.  Districh,  before  cited. 

The  sub-contract,  mentioned  in  the  report 
of  the  referee,  between  the  Putnams,  would 
come  clearly  within  these  cases,  and,  as  we 
have  seen,  make  them  tenants  in  common  with 
the  occupiers;  for,  though  the  first  contract 
245*]  contained  *a  provision  that  it  might 
continue  for  more  than  one  year,  and  the  sub- 
contract was  the  same,  yet  the  provision  was 
but  in  the  nature  of  a  re  letting  for  the  crop 
of  the  second  year.  Beside,  although  the  cases 
seem  to  suppose  that  in  order  to  save  the  rights 
of  the  parties  as  tenants  in  common,  the  letting 
should  be  for  only  a  single  crop,  or,  which  is 
about  the  same  thing  in  this  country,  a  single 
year,  it  is  difficult  to  perceive  why  the  same 
form  of  contract  for  two  or  more  years,  would 
not  continue  the  relation  of  tenants  in  common 
for  the  whole  time.  In  Rich  v.  Penfleld,  1 
Wend.,  380,  384,  385,  the  parties,  owner  and 
occupier,  continued  the  working  of  a  mill  on 
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shares  for  several  years,  and  Sutherland,  J., 
said  he  inclined  to  consider  them  tenants  in 
common. 

But  to  show  that  the  relation  of  the  parties 
to  the  original  contract  was  that  of  lessors  and 
lessees,  and  the  covenant  to  deliver  the  grain 
was  but  an  agreement  to  render  a  share  by  way 
of  rent,  we  are  referred  to  the  case  of  Stewart 
v.  Doughty,  9  Johns.,  108,  113.  There,  the 
words  of  demise  and  covenant  to  pay  a  share 
of  the  crop,  were  almost  literally  and  clearly, 
in  legal  effect,  the  same  as  here,  and  the  con- 
tract was  held  to  be  a  lease.  The  only  differ- 
ence was  in  the  length  of  the  term.  There,  it 
was  five  years,  with  a  right  in  either  party  to- 
terminate  it  on  six  months  notice;  here,  only 
one  year,  with  a  privilege  in  the  occupiers  tc- 
continue  for  another.  The  shortness  of  the 
term,  I  admit,  may  be  evidence  of  an  intent  U> 
hold  the  crop  in  common;  but  is  that  circum- 
stance alone,  able  to  overcome  words  of  ex- 
press demise  and  covenant  to  pay,  which  have 
a  settled  construction  in  the  law?  Had  the 
covenant  been  to  pay  a  fixed  quantity,  as  100 
bushels  of  wheat,  or  two  tons  of  hay,  etc., 
though  to  come  out  of  the  produce  of  the 
farm,  it  seems  to  be  perfectly  settled  that  the 
lessor  would  have  taken  no  present  interest 
whatever.  Dockham  v.  Parker,  9  Greenl.,  137; 
Vide,  also,  Newcomb  v.  Ramer,  2  Johns.,  421, 
in  n.  And  there  is  considerable  authority, 
which  does  not  appear  ever  to  have  been  ex- 
pressly repudiated  that  a  contract  to  render  a 
moiety,  especially  *where  the  contract  [*246 
is  for  a  certain  term,  or  for  more  than  one 
crop,  amounts  to  the  same  thing.  Welch  v. 
Hall,  Bull.  N.  P.,  85,  Lond.  ed.  of  1788; 
Thompson  and  Livingston,  JJ.,  in  Jackson,  ex 
dem.  Golden,  v.  Brownell,  1  Johns.,  267,  270, 
271;  and  see,  Hare  v.  Celey.  and  Stewart  v. 
Douc/hty,  before  cited. 

Welch  v.  Hall  has  long  been  disregarded  and 
probably  never  was  law.  It  held  that  a  con- 
tract on  shares  for  one  crop,  amounted  to  a 
lease.  What  was  said  in  Jackson,  ex  dem.  Col- 
den,  v.  Brownell,  went  on  the  distinction  be- 
tween letting  on  shares  for  a  single  crop,  and 
for  a  year  certain.  In  the  latter  case,  it  was 
said  to  be  a  demise,  because  for  a  year.  That 
view  was  overruled  in  Caswell  v.  Districh.  In 
the  latter  case  the  contract  was  in  words  of  de- 
mise for  one  year  ;  not  in  the  usual  technical 
terms  I  admit,  but  clearly  such  as,  at  a  money 
rent,  would  have  been  construed  to  mean  the 
same  thing.  Yet  the  contract  was  denied  to 
be  a  lease,  and  the  denial  put  on  the  ground 
that  the  payment  by  way  of  rent  was  in  moie- 
ties, to  be  measured  and  given  by  the  tenant. 
Mr.  Justice  Nelson  said  :  "  The  shares  were 
of  specific  crops  to  be  raised  on  the  farm,"  and 
he  adds  :  "  This  view  of  the  contract  should 
be  maintained,  unless  otherwise  clearly  ex- 
pressed." He  thought  the  case  distinguish- 
able f  rom  Stewart  v.  Doughty,  where  the  phrase- 
ology being  that  usual  in  leases,  could  not 
be  got  over  by  the  agreement  to  pay  in  shares 
from  the  specific  crops.  With  deference,  I 
have  not  been  able  to  make  any  substantial 
distinctinction  in  the  phraseology.  Independ- 
ently of  the  fact  that  the  render  was  confined 
to  a  share  in  the  specific  crop,  it  would,  as  ap- 
pears to  me,  in  both  cases,  have  operated  to 
make  a  lease.  In  Casweil  v.  Districh,  the  agree- 
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ment  was  to  let  the  defendant  have  the  farm 
for  one  year.  These,  says  Woodfall,  are  apt 
words  to  make  a  lease,  Wpodf.  Land  A  Ten., 
7.  bond.  ed.  of  1804;  and  so  it  was  adjudged  in 
\\'/n'tlock  v.  Norton,  Cro.  Jac.,  91.  The  words 
in  Stewart  v.  Doughty,  were  no  more  ;  .but  if 
they  were,  Woodfall  says,  the  most  proper 
and  authentic  form  of  words  may  be  overcome 
247*]  by  a  contrary  intent  appearing  *in  the 
deed  of  demise.  Woodf.  Land.  &  Ten.,  6, 
Lond.  ed.  of  1804.  It  seems  to  me,  therefore, 
that  Stewart  v.  Doughty,  was  very  much  shaken 
not  to  say  entirely  overturned,  by  Caswell  v. 
Di*tricli ;  at  any  rate,  that  the  question  is  open 
whether  the  clearest  words  of  present  demise 
may  not  be  considered  as  inuring  to  make  a 
mure  tenancy  in  common,  under  a  letting  like 
the  one  before  us.  And  I  am  of  opinion  that 
they  may.  The  compensation  here  lies  wholly 
in  shares  from  the  farm  products;  in  these  the 
owners  are  to  be  compensated  for  the  use  of 
their  land,  and  the  occupiers  are  to  be  paid 
for  their  labor.  Indeed,  as  it  respects  the  sec- 
ond year,  from  the  crop  of  which  the  wheat 
in  question  was  taken,  the  words  of  letting 
are  almost  identical  with  those  in  Caswell  v. 
Dintrich.  But  it  is  a  case  in  which  we  ought  not 
to  tie  ourselves  up  to  the  consideration  of  mere 
words.  The  substance  should  be  looked  at ; 
and  that,  as  it  would  be  universally  understood 
among  farmers,  is  an  agreement  between  own- 
ers and  occupants,  that  the  latter  should  come 
in  rather  as  servants  than  tenants;  each  party 
taking  an  interest  as  common  owners  in  the 
crops  and  other  products,  as  they  accrue,  by 
way  of  compensation  to  the  owners  for  the  use 
of  iheir  farm,  and  the  occupiers  for  their  la- 
bor. Vide  Maverick  v.  Lewis,  3  McCord,  211. 
The  extent  of  such  compensation  or  interest, 
is  to  be  collected  from  the  contract.  Vide 
Beaumont  v.  Crane,  14  Mass. ,  400.  This  may 
.  be  so  framed  as  to  secure  an  exclusive  interest 
to  the  owner  in  certain  products,  such  as  the 
hay  to  be  consumed  on  the  farm  ;  also  an  ex- 
clusive interest  in  the  young  animals  to  be  fed 
there,  till  they  come  to  be  distributed.  No 
doubt,  any  provision  of  this  kind  may  be 
made,  if  not  in  fraud  of  the  occupant's  cred- 
itors. Lewis  v.  Lyman,  22  Pick. ,  437.  But 
there  being  no  such  provision,  a  common  own- 
ership result  in  all  products  to  be  divided,  in 
whatever  form  the  provision  may  be  for  ren- 
dering or  securing  such  products  to  either  par- 
ty. The  true  test  seems  to  lie  in  the  question, 
whether  there  be  any  provision,  in  whatever 
form,  for  dividing  the  specific  products  of  the 
248*  J  premises.  If  there  be,  a  *tenancy  in 
common  arises,  at  least  in  such  products  as 
are  to  be  divided.  The  occupier  being  a  mere 
servant,  it  is  said,  cannot  brine  trespass  quare 
cla'isum  fregit ;  but  the  owner  only.  Hare  v. 
Celey,  before  cited  :  Robertson  v.  George,  7  N. 
II..  306.  308.  His  possession  is  that  of  the 
owner.  Id. ,  and  Maverick  v.  Lewis, before  cited. 
He  has  no  interest  in  the  land  which  he  can  as- 
sign, and  on  his  death,  the  contract  would  be 
at  an  end.  Id.  All  these  views  seem  to  follow 
from  Caswell  v.  Districh ;  and  they  are,  some 
of  them,  ably  sustained  by  the  late  case  in 
Mass.  Lewis  v.  Lyman,  before  cited.  Other 
cases  certainly  take  opposite  views.  Weems  v. 
Stallings,  2  Harr.  &  J.,  W5;Ha*kins  v.  Rliodes, 
1  Gill.  &  J.,  266.  And  we  have  already  seen 


that  even  our  own  cases  may  be  considered  as 
somewhat  in  conflict.  The  more  modern  and 
maturely  considered  cases,  both  in  this  State 
and  in  Mass.,  go.  I  think,  clearly  to  sustain 
the  right  both  of  the  owners  and  occupiers,  in 
the  case  before  us,  to  be  considered  tenants  in 
common.  Though  the  whole  be  drawn  up  in 
the  form  of  a  lease,  and  a  render  as  of  rent,  it 
is  after  all  but  another  mode  of  saying,  that 
the  occupiers  shall  work  the  farm  for  so  long, 
and  divide  the  profits  with  the  owners. 

It  follows.tbat  the  purchase  of  the  wheat  by 
the  defendant,  operated  as  a  contract  with  all 
the  plaintiffs,  though  it  was  made  with  only 
one  of  them.  And  though  the  whole  transac- 
tion were  conducted  in  his  name,  the  evidence 
was  quite  sufficient  to  warrant  the  referee  in 
finding  that  he  acted  as  agent  for  his  co-tenants. 

The  result  is,  that  the  motion  to  set  aside 
the  report  of  the  referee  should  be  denied. 

Motion  denied. 

Trespass— Trover— Election  of  remedies.    Cited  In— 

3  Hill,  283 ;  5  Denio,  873 ;  1  Hun.  629 :  2  Barb  ,  638 :  4 
Barb..  42 ;  27  Barb.,  655 ;  37  Barb..  291  r  66  Barb.,  656 : 

4  T.&  C.,  168;  7  How.  Pr.,  281 ;  10  Abb.  Pr.,  206;  7 
Bos.,  344;  3  E.  D.8.,  75:  67  111.,  383:  20  Kan..  92;  49 
Mo.,  571 :  49  Am.  Dec.,  277 :  50  Am.  Dec.,  397  (7  Ga., 
194) :  14  Am.  Hep..  783  (33  Wis.,  605). 

Tenant*  in  com/rum— Possession  of  one,  deemedpos- 
MMfon  of  aU— Trespass  or  trover  will  not  lie  between. 
Cited  in-H.  &  D.,  132;  1  Lans.,  246 ;  2  Barb.,  635 ;  19 
Barb..  665. 

Tenants  in  common — Who  are.  Cited  in— 2  Barb., 
UK  :  15  Barb.,  335 ;  23  Cal.,  521 ;  82  Ind. ,  334 :  67  Mo., 
173 ;  31  N.  J.  L.,  554 ;  72  Pa.  St.,  551 :  48  Am.  Ken.,  160 
(94  Ind.,  319) ;  52  Am.  Dec.,  178  (17  Ala..  362). 

Lease  to  work  on  shares— Relation  created  by.  Re- 
viewed—39  N.  Y..  137 :  9  Am.  Kep..  303  (37  Conn.,  44). 

Cited  in-54  N.  Y.,  124:  1  Lans.,  246:  2  Lans..  219; 
17  Hun,  14;  15  Barb..  597;  19  Barb.,  337:  44  Barb., 
429 :  53  Barb.,  282.  401 ;  16  How.  Pr.,  456 ;  32  How.  Pr., 
407 ;  36  How.  Pr.,  475 :  43  How  Pr.,  10« :  47  How.  Pr., 
485 ;  63  How.  Pr.,  380 ;  56  Am.  Dec.,  194  (20  Ala.,  215); 
52  Am.  Dec.,  178  (17  Ala.,  362). 

Also  cited  in— 4  Abb.  App.  Dec.,  374;  9  Barb.,  31 ; 
2  Hilt.,  494  ;  25  Cal.,  63,  64. 


*WILLIAMS  t>.  ELDRIDGE  KT  AL.  [*249 

Return  of  Commissioners  to  take  Testimony — 
Practice — Presumption  of  Regularity— Objec- 
tions—  When  Made— Examination  of  Witness. 

Where  there  was  a  stipulation  between  the  attor- 
neys, that  either  party  might  receive  the  return  of 
commissioners  authorized  to  take  testimony,  duly 
sealed,  and  deliver  it  to  the  clerk,  which  was  done ; 
held,  no  objection  to  the  reading-  of  the  testimony, 
that  the  direction  on  the  return  did  not  specify  the 
clerk's  residence,  as  required  by  2  K.  8..  394,  sec.  16, 
sub.  4. 

Qucere,  whether  the  form  of  the  direction  be  es- 
sential in  any  case,  where  the  commissioners'  return 
in  fact  reaches  the  proper  officer's  hands. 

The  deposition  in  this  case  was  held  properly  read 
in  evidence,  though  it  did  not  appear  that  a  copy  of 
section  16  of  said  statute  had  been  annexed  to  the 
commission. 

If  annexing:  a  copy  of  that  section  were  essential, 
the  court,  it  seems,  would  intend  it  to  have  been 
done,  unless  the  contrary  were  shown. 

It  will  be  presumed  that  the  commissioner  who 
took  the  testimony,  closed  and  sealed  the  package 
himself. 

That  the  papers  composing  the  return  are  con- 
nected by  wafers  only,  is  not  an  objection  to  the 
deposition  being  read. 

It  need  not  appear  by  the  return  to  a  commission, 
that  the  oath  was  publicly  administered  to  the  wit- 
ness, as  that  will  be  presumed  to  have  been  regu- 
lary  done. 

A  commissioner  to  take  testimony,  is  quoad  hoc 
an  officer  of  the  court  in  which  the  proceeding  is 
pending ;  and  his  signature  like  that  of  the  clerk  to 
an  office  copy,  will  be  judicially  noticed,  though  his 
name  be  not  written  at  length. 

On  the  same  principle  the  court  will  presume  that 
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the  commissioner  discharged  his  duty,  by  doing1  all 
those  things  in  the  execution  of  the  commission 
which  he  is  not  bound  specifically  to  certify  as 
•done. 

Where  several  objections  were  made  to  the  read- 
ing of  a  deposition,  which  the  court,  after  taking 
time  to  deliberate,  overruled :  held,  that  they  had 
no  right  to  preclude  the  party  from  raising  other 
objections  afterwards. 

Counsel  have  an  unqualified  right  to  raise  what 
number  of  objections  they  please  to  the  admission 
of  testimony:  and  it  is  the  duty  of  the  court  to  hear 
and  decide  them. 

It  seems,  that  it  is  not  the  absolute  duty  of  coun- 
sel to  raise  objections  which  go  merely  to  form  and 
are  only  calculated  to  produce  delay,  or  turn  the 
party  round  to  another  action. 

The  party  who  calls  a  witness  to  prove  that  his 
adversary  has  admitted  an  account,  may  put  it  into 
the  witness'  hands  and  then  ask  him  the  proper 
questions. 

The  objection  to  an  interrogatory  annexed  to  a 
commission  on  the  ground  of  its  being  leading,  may 
be  made  when  the  answer  of  the  witness  is  proposed 
to  be  read  in  evidence:  especially  when  the  interrog- 
atories are  annexed  under  a  stipulation,  expressly 
saving  all  legal  exceptions. 

25O*]  *  When  a  commission  is  directed  to  two,  either 
or  both  of  whom  being  authorized  thereby  to  exe- 
cute it,  and  the  return  is  signed  by  only  one  of  them, 
it  will  be  presumed  that  he  alone  was  present  at  its 
execution,  though  the  words,  "by  virtue  of  a  com- 
mission to  us  directed,"  appear  in  the  caption  of 
the  return. 

It  is  not  a  ground  of  error,  serrible,  that  the  court 
at  the  trial  allowed  a  leading  question  to  be  put  by 
a  party  to  his  own  witness,  as  that  is  matter  resting 
in  discretion  ;  otherwise,  in  respect  to  answers  to 
leading  interrogatories  annexed  to  a  deposition.  If 
these  are  objected  to  on  that  ground,  the  court  are 
bound  to  exclude  them. 

Citations— 2  R.  S.,  315,  sees.  23,  24,  2d  ed.  (sees.  15, 
16. 1st  ed.) ;  317,  sec.  31 ;  1  Wash.  C.  C.,  441. 

ERROR  from  the  C.  P.  of  Franklin  Co.  The 
action  below  was  by  Eldridge  &  Ransom 
against  Williams  to  recover  the  balance  of  a 
merchant's  account,  which  was  proved  by 
the  testimony  of  James  Loney,  the  former 
clerk  of  the  plaintiffs.  This  testimony  was 
taken  under  a  commission  addressed  to  Solo- 
mon Y.  Chesley  and  Guy  C.  Wood,  of  Corn- 
•wall,  Upper  Canada,  authorizing  them,  or 
•either  of  them,  to  act.  And  the  attorneys  stip- 
ulated that  either  of  the  parties,  etc.,  might 
receive  the  commission,  interrogatories,  cross- 
interrogatories  and  deposition,  from  the  com- 
missioners, or  either  of  them,  duly  sealed  up, 
and  deliver  them  thus  sealed  to  the  clerk  of 
the  C.  P.;  and  that  the  affidavit  of  such  par- 
ty, etc.,  that  he  did  so  receive,  and  deliver  the 
package  unopened,  should  be  evidence,  and 
of  like  effect,  as  if  the  commission  were  turned 
pursuant  to  the  rule  of  court.  The  commis- 
sion, etc,  etc.,  after  being  executed,  was  re- 
ceived by  Eldridge,  who  delivered  the  same  to 
the  clerk,  and  made  the  requisite  affidavit. 
The  interrogatories  were  not  settled  by  a 
judge;  but  the  parties  annexed  their  respect- 
ive interrogatories  and  cross-interrogatories, 
and  stipulated  that  they  might  be  put  to  the 
witness,  saving  all  legal  exceptions  to  the 
same.  The  caption  of  ^he  return  annexed  to 
the  commission  was:  "Deposition  of  James 
Loney,  produced,  sworn,  etc.,  on,  etc.,  by  virt- 
ue of  a  commission,  etc.,  to  us  directed,"  etc.; 
and  the  deposition  was  signed,  "8.  Y.  Ches- 
ley, commissioner,"  without  the  name  of  Wood. 
It  did  not  appear  on  the  papers  returned,  that 
a  copy  of  the  section,  declaring  the  manner  in 
which  commissions  are  to  be  executed,  had 
been  annexed,  pursuant  to  the  Act.  2  R.  S., 
251*]  315,  316,  2ded.,  sec.  24,  *sec.  16,  of 
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1st  ed.  The  package  containing  the  commis- 
sion, etc.,  received  and  delivered  by  Eldridge, 
was  directed  to  "  U.  D.  I^eeker,  Esq.,  clerk, 
Franklin  Co.,  New  York,"  without  mention- 
ing his  place  of  residence,  as  required  by  Id., 
sec.  24,  sub.  4,  sec.  16,  of  1st  ed. 

The  third  direct  interrogatory  annexed  to 
the  commission  was  as  follows:  "Look  upon 
the  annexed  account  marked  B,  and  declare 
how  and  which  of  said  articles,  mentioned  in 
said  account,  were  sold  and  delivered  by  the 
said  plaintiffs  to  the  defendant?"  To  which 
the  answer  was  thus:  "I  have  examined  the 
annexed  account  marked  B.,  and  from  the  de- 
fendant's own  acknowledgment,  he  bought  and 
received  from  the  plaintiffs  all  the  articles 
therein  charged."  The  fourth  and  fifth  direct 
interrogatories  were  as  follows:  "Is  the  ac- 
count correct,  and  is  it  a  true  copy  and  ex- 
tract from  the  mercantile  books  of  said  plaint- 
iffs?" "Did  you  exhibit  a  copy  of  the  account 
to  the  defendant,  and  did  he  admit  it  to  be  cor- 
rect?" To  each  of  these  the  witness  answered 
affirmatively,  giving  dates,  circumstances,  etc. 

On  the  plaintiffs  below  offering  to  read  the 
deposition  in  evidence,  the  defendant  objected 
on  various  grounds  stated  in  the  opinion  of  the 
court — all  of  which  were  overruled;  and  the 
defendant  excepted.  Other  decisions  were 
made,  and  exceptions  taken  thereto— the  nat- 
ure of  which  sufficiently  appears  in  the  opin- 
ion of  the  court.  A  verdict  and  judgment 
having  been  rendered  for  the  plaintiffs,  the  de- 
fendant sued  out  a  writ  of  error. 

Mr.  J.  H.  Jackson,  for  plaintiff  in  error. 

Mr.  J.  Parkhurst,  for  defendants  in  error. 

By  the  Court,  Cowen,  J.  Objections  were 
taken  below  to  the  form  in  which  the  papers 
were  directed  to  the  clerk,  and  for  want  of  ita 
appearing  that  a  copy  of  2  R.  S.,  315,  sec.  24, 
2d  ed.,  sec.  16,  1st  ed.,  had  been  annexed  to 
the  commission;  but  neither  objection  is  well 
founded.  The  particular  form  of  the  direc- 
tion, if  in  any  case  essential,  where  the  pack- 
age *in  fact  reaches  the  proper  officer's  [*252 
hands  need  not  be  pursued,  except  when  di- 
rection is  given  for  its  return  by  a  judge,  etc., 
as  required  by  the  previous  section,  23,  sec.  15 
of  1st  ed.  Here,  the  manner  of  return  was  pro- 
vided for  by  stipulation. 

The  provision  as  to  annexing  a  copy  of  the 
section  of  the  statute,  was  with  the  view  to  a 
correct  execution  of  the  commission.  If  the 
execution  be  in  fact  correct,  it  is  enough.  Be- 
side, the  commissioners  are  nowhere  required 
to  certify  their  instructions;  and  if  the  fact 
were  important,  the  court  below  were  bound 
to  presume  that  the  copy  had  been  annexed, 
till  the  contrary  appeared. 

To  the  objection,  that  it  did  not  appear  by 
Eldridge's  affidavit  that  the  papers  had  been 
closed  up  and  sealed  by  the  commissioner 
himself,  the  answer  is,  that  be  must  be  pre- 
sumed to  have  done  it  himself,  it  appearing 
they  were  sealed  up.  The  annexing  them  to- 
gether by  wafers  was  sufficient.  A  tape  and 
seal  were  not  necessary. 

The  objection,  that  it  nowhere  appears  that 
the  oath  was  publicly  administered  to  the  wit- 
ness, is  answered  by  the  presumption  that  the 
commissioner  administered  in  correct  form, 
and  he  is  not  required  to  return  the  form. 
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It  is  also  said,  that  only  one  commissioner 
subscribed  the  deposition,  while  the  word 
"us,"  in  the  captioa,  denotes  that  both  were 
present.  It  does  not  necessarily  denote  the 
presence  of  both;  and  the  deposition  being 
signed  by  only  one,  it  must  be  intended  that 
he  alone  executed  the  commission. 

It  is  also  objected,  that  the  deposition  is 
signed  S.  Y.  Chesley,  when  it  should  have 
been  by  his  first  name  at  length.  But  the  ab- 
breviation must  be  read  with  a  view  to  the 
context,  a  part  of  which  is,  the  annexed  com 
mission.  That  contains  the  name  at  length. 

Commissioners  under  the  Act  are,  quoad  hoc, 
officers  of  the  court.  Their  return  of  evidence 
is,  in  effect,  like  an  office  copy  made  by  the 
clerk  of  the  very  court  to  which  he  belongs. 
The  court,  knowing  the  real  name  of  its  offi- 
cer, is  every  day  in  the  habit  of  recognizing 
253*]  his  signature  *as  valid,  though  his  first 
name  be  denoted  only  by  initials.  It  is  on  that 
principle,  too,  that  they  will  presume  the  com- 
missioner discharged  his  duty,  by  doing  all 
those  things,  in  the  execution  of  the  commis- 
sion, which  he  is  not  bound  to  return  specific- 
ally as  done. 

The  objections  so  far  examined  were  made 
in  the  court  below  October  10.  They  were 
overruled,  the  court  deciding  that  the  deposi- 
tion might  be  read  in  evidence  to  the  jury.  At 
this  stage  of  the  cause,  it  being  the  evening  of 
the  10th,  the  court  adjourned  till  8  A.  M.  of 
the  llth,  when  the  defendant's  counsel  stated 
he  had  two  othefcobjections  to  the  admissibil- 
ity  of  the  deposition,  which  he  proposed  to 
offer  for  the  consideration  of  the  court.  The 
opposite  counsel  insisted  that  the  objection 
should  not  be  heard,  an  the  court  had  already 
determined  that  the  deposition  should  be  read 
in  evidence,  and  the  court  so  decided. 

Counsel  have  an  unqualified  right  to  raise 
what  number  of  objections  they  please  to  the 
admission  of  testimony,  whenever  it  is  offered; 
and  a  very  common  course  is  to  hear  and  de- 
cide each  objection  severally.  The  right  is  very 
important,  as  it  is  entirely  settled,  that  unless 
the  objection  be  mentioned,  it  cannot,  in  gen- 
eral, be  presented  to  the  appellate  tribunal, 
whether  on  error  upon  a  bill  of  exceptions,  or 
by  way  of  motion  for  a  new  trial.  The  court 
of  original  jurisdiction  have  power  to  abridge 
the  discussion,  either  by  allowing  the  objection 
at  once,  or  overruling  it  as  frivolous,  or  limit- 
ing the  discussion  to  an  opening,  answer,  and 
repiy,  by  one  or  more  counsel.  When  they 
have  decided  an  objection  specifically  made, 
they  may  refuse  to  open  the  question  for  fur 
ther  discussion,  or  to  reconsider  it;  but  I  doubt 
their  power  absolutely  to  decline  the  hearing 
of  any  objection  which  counsel  may  express  a 
desire  to  present,  until  the  testimony  has  been 
pronounced  competent,  and  is  in  the  progress 
of  being  read  or  otherwise  submitted  to  the 
jury.  It  is  not  denied,  that  the  additional  ob- 
jections might  have  been  made,  had  not  the 
court  already  decided  that  the  deposition  was 
254*]  competent  evidence,  *and  should  be 
submitted  to  the  jury.  But  it  should  be  added 
— "notwithstanding  the  objections  specified." 
The  court  had  not  and  could  not  have  decided 
that  o'.her  objections  did  not  exist.  Non 
conttat  that  the  counsel  for  the  defendant  had 
waived  the  right  to  add  objections.  He  had 
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mentioned  quite  a  number,  and  the  court  had 
held  them  to  be  unfounded,  and  decided  that 
they  were  not  sufficient.  I  do  not  deny  that 
they  might  refuse  to  reconsider  their  <le<-M(>n ; 
but  they  gave  it  a  broader  construction  than 
it  would  bear.  Suppose  that,  on  the  counsel 
mentioning  the  first  of  his  seven  objections, 
the  court  had  at  once  overruled  it,  as  they 
might  have  done,  and  added,  "the  deposition 
must  be  read;"  on  the  principle  now  contend- 
ed for,  they  might,  in  this  way,  have  cut  off 
the  othej-  six  objections;  and,  for  aught  I  see, 
the  more  serious  objections  afterwards  made 
to  the  form  of  certain  interrogatories. 

We  have  had  occasion  to  observe  some 
abuses  from  the  vexatious  multiplication  of 
captious  and  frivolous  exceptions,  but  cannot, 
for  that  reason,  cut  off  or  even  qualify  the 
right  to  take  them  at  the  proper  stage  of  the 
cause,  nor  treat  the  right  as  waived,  except  in 
a  very  cl^ar  case.  The  character  of  the  bar  baa 
been,  and  we  have  no  doubt  will  continue  to 
be,  a  guaranty  against  the  general  prevalence 
of  such  abuses;  and  the  few  instances  in  which 
professional  integrity  or  honor  may  fail  to  op- 
erate as  a  restraint,  will  become  still  fewer  in 
proportion  as  they  shall  be  found  unprofitable 
to  the  client,  and  injurious  to  the  counsel's- 
reputation.  In  this  remark  I  mean  no  allusion 
to  any  of  the  exceptions  here  taken,  though  I 
entirely  concur  in  what  has  been  said  by  Mr. 
Justice  Washington,  that  counsel  are  not 
obliged,  in  any  case,  to  make  objections  which 
go  merely  to  form,  and  which  are  only  calcu- 
lated to  produce  delay,  or  turn  the  party  round 
to  another  action.  Russell  v.  Union  Ins.  Co.  f 
1  Wash.  C.  C.,441. 

In  the  progress  of  submitting  the  deposition 
to  the  jury,  the  defendant's  counsel  further  ob- 
jected severally  to  those  parts  of  it  which  an- 
swered the  third,  fourth  and  *fifth  [*255- 
interrogatories,  on  two  grounds:  first,  because 
they  were  leading;  and  secondly,  because  the 
account,  mentioned  in  those  interrogatories, 
ought  not  to  have  been  exhibited  and  given  to- 
the  witness. 

The  account  was  properly  put  in  the  hands 
of  the  witness;  for  the  object  of  the  interroga- 
tories was  to  prove,  among  other  things,  that 
the  defendant  had  acknowledged  its  correct- 
ness. 

But  we  think  the  courterred  in  deciding  that 
the  interrogatories  were  proper  to  be  put  to  the 
witness.  It  is  scarcely  denied  that  they  were 
leading.being  calculated  throughout  to  instruct 
the  witness  in  what  the  plaintiffs  desired  him 
to  answer.  The  stipulation,  under  which  they 
were  administered,  saved  all  legal  exceptions  ; 
and  the  statute,  even  when  interrogatories  are 
allowed  by  a  judge,  permits  all  questions  of 
competency  and  credibility  to  be  raised  on  the 
trial,  in  the  same  manner,  and  with  the  like 
effect,  as  if  the  witness  were  on  the  stand.  2 
R.  8.,  317,  2d  ed.,  sec.  81.  Among  other  ob- 
jections, it  expressly  allows  those  which  re- 
spect the  competency  of  any  question  put  to 
him.  The  questions  objected  to  as  leading, 
were  most  material.  I  admit  that  error  would 
hardly  lie  for  allowing  a  leading  question  to 
be  put,  on  a  personal  examination,  though  it 
were  to  the  party's  own  witness;  for  the  court 
have  a  discretion,  on  discovering  that  the  wit- 
ness for  a  party  is  unwilling  to  permit  leading; 
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questions.  We  might  intend,  perhaps,  that  a 
proper  case  for  such  a  course  of  examination 
existed,  unless  the  court  below  should  declare 
the  contrary  in  the  bill  of  exceptions.  But  here 
there  is  no  chance  for  such  intendment. 
'  Judgment  reversed. 

Criticised— 12  Barb.,  521,  524. 
Distinguished— 11  Barb.,  107. 
Cited  in-3  Hill,  497 ;  7  Barb.,  273 ;  25  Barb..  276 ;  42 
How.  Pr.,  499. 


256*j  *LUQUEER  ET  AL. 

v. 
PROSSER,  Impleaded  with  Others. 

Negotiable  Note— Guarantor — When  Suable  as 
Maker — Due-Bill. 

One  who  guaranties  the  payment  of  a  negotiable 
note,  absolutely,  by  an  indorsement  on  it  to  that 
effect,  made  at  or  prior  to  its  delivery  to  the  payee, 
becomes,  in  legal  effect,  a  joint  and  several  maker, 
and  may  be  sued  as  such  by  any  subsequent  holder. 

The  guarantor's  liability,  in  such  case,  is  the  same 
as  if  he  bad  signed  his  name  directly  to  a  joint  and 
several  note,  as  surety  for  the  maker. 

A  common  due-bill  is  a  promissory  note  within 
the  statute. 

So,  semble.  of  any  simple  contract  in  writinir,  im- 
porting an  absolute  engagement  that  money  shall  be 
paid :  e.  0.,  "I  promise  that  J.  S.  shall  receive  £100;" 
or,  "I  will  see  that  £100  is  paid  by  J.  S.,"  etc. 

Citations— 5  Mass.,  358 ;  9  Mass..  314 :  19  Wend.,  202; 
17  Wend.,  214;  20  Johns.,  365;  8  Mod.,  362,  364;  10 
Wend..  675,  679,  680;  Chit.  Bills,  561,  Am.  ed.,  1839;  8 
Pick.,  423;  2  Ham.  (Ohio),  430,  439:  1  Wend..  457. 

A  8SUMPSIT  tried  before  Moseley,  Circuit 
XI  Judge,  at  the  Yates  County  Circuit,  June 
8,  1840.  ,  The  action  was  by  the  plaintiffs,  as 
bearers  of  a  joint  and  several  promissory  note, 
made  by  Edson  and  Arnold,  two  of  the  defend- 
ants, payable  to  one  Parsons  or  bearer.  The 
note  bore  date  April  10,1839.  On  the  back 
thereof,  Prosser,  the  other  defendant,  had 
signed  the  following  :  "  For  value  received  I 
guaranty  the  payment  of  the  within  note,  and 
waive  notice  of  non-payment.  (Signed)  D.  B. 
Prosser." 

The  note  thus  indorsed  was  delivered  to  Par- 
sons, as  security  for  the  price  of  a  span  of 
horses  and  a  wagon,  that  day  sold  by  him  to 
Edson  and  Arnold.  The  agreement  of  sale  was 
on  condition,  that  they  (Edson  and  Arnold) 
should  give  Parsons  good  indorsed  paper;  and 
this  was  received  as  a  performance  of  that  con- 
dition, and  the  property  delivered  accordingly. 

The  declaration  contained  only  the  common 

NOTE.— Negotiable  'paper— Guarantor— Not  liable 
as  joint  maker. 

"In  some  cases  it  has  been  held  that  a  guaranty  of 
payment,  indorsed  on  the  back  of  a  negotiable  note 
at  the  time  it  was  made,  rendered  the  guarantor  lia- 
ble to  the  payee,  and  to  every  subsequent  bona  fide 
holder,  as  a  joint  and  several  maker  or  the  note.  But 
this  doctrine,  as  has  been  said,  'originated  in,and  has 
always  been  confined  to,  New  York.'  And  there 
it  no  longer  obtains."  2  Daniel,  Neg.  Insts.,  sec. 
1779,  citing  Hough  v.  Gray,  19  Wend.,  202;  Ketch- 
ell  v.  Burns,  24  Wend..  456 ;  Luqueer  v.  Prosser,  1 
Hill,  256;  4  Hill,  420:  Tucker  v.  McCauley,  3  Mich., 
194 ;  Brown  v.  Curtiss,  2  N.  Y.,  225:  Durham  v.  Man- 
row,  2  N.  Y.,  533 ;  Brewster  v.  Silence,  14  Barb., 
144;  Draper  v.  Snow,  20  N.  Y.,  331 ;  Glen  Cove  Mut. 
Ins.  Co.  v.  Harrold,  20  Barb.,  298. 

For  full  discussion  of  the  liability  of  guarantors  of 
negotiable  paper  under  the  different  forms  of  guar- 
anty, and  for  a  citation  of  authorities,  which  show 
great  divergence,  see  2  Daniel,  Neg,  Insts.,  section 
1752,  etseq. 
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money  counts,  with  a  copy  of  the  note  and 
guaranty  ;  to  which  the  defendant  Prosser 
pleaded  the  general  issue. 

On  the  trial,  after  the  testimony  on  the  part 
of  the  plaintiffs  was  closed,  it  was  objected  on 
the  part  of  the  defendant  Prosser  :  1.  That  he 
could  not  be  charged  as  indorser  ;  2.  That  the 
plaintiffs  could  not  recover  against  him,  with- 
out counting  specially  upon  the  guaranty  ;  3. 
That  no  recovery  could  be  had  against  him  and 
the  makers  jointly  ;  4.  That  his  (Prosser's)  un- 
dertaking was  not  negotiable.  *A  mo-  [*257 
tion  was,  therefore,  made  for  a  nonsuit,  which 
the  circuit  judge  overruled;  and  a  verdict  was 
rendered  in  favor  of  the  plaintiffs  for  the 
amount  of  the  note.  The  defendant  Prosser 
now  moves  for  a  new  trial  on  a  case. 

Mr.  D.  B.  Prosser,  in  pro.  per. 

Mr.  H.  Welles,  for  plaintiffs. 

By  the  Court,  Cowen,  J.  The  absolute  lia- 
bility of  Prosser  is  not  denied;  but  it  is  made  a 
question  whether  he  can  be  treated  either  as 
indorser,  or  a  joint  or  several  maker  with  the 
other  defendants;  and  it  is  insisted,  moreover, 
that  the  note  is  not  negotiable. 

I  think  it  will  be  seen,  on  authority,  that  he 
is  liable  with  the  other  defendants  as  a  joint 
and  several  maker. 

In  Hunt  v.  Adams,  5  Mass.,  358,  Chaplin 
made  a  note  payable  to  Berinet,  the  plaintiff's 
intestate,  under  which  Adams  wrote  :  "  I  ac- 
knowledge myself  holden  as  surety  for  the  pay- 
ment of  the  demand  of  the  above  note."  The 
court  held  an  action  to  be  sustainable  by  the 
payee,  against  Adams,  as  upon  a  promissory 
note.  One  court  set  out  a  joint  and  several 
note  of  him  and  Chaplin;  and  the  other,  a  sev- 
eral note  of  Adams.  Parsons,  Ch.  J.,  said  that, 
as  to  the  intestate,  the  two  papers  must  be  con- 
sidered the  joint  and  several  promissory  note 
of  Chaplin  and  Adams  ;  that  it  was  the  same 
thing  in  effect  as  if  Adams'  name  had  been 
signed  directly  to  the  note  as  surety.  In  White 
v.  Rowland,  9  Mass. ,  314,  one  Taber  made  his 
note  payable  to  Wm.  White  or  order;  on  which 
the  defendant,  with  another,  indorsed  :  "  For 
value  received,  we  jointly  and  severally  under- 
take to  pay  the  money  within  mentioned  to  the 
said  Wm.  White."  The  court  said,  the  case 
was  within  the  reason  of  Hvnt  v.  Adams,  and 
the  effect  of  the  defendant  Rowland's  signa- 
ture the  same  as  if  he  had  signed  the  note  on 
the  face  of  it  as  surety;  that  is  to  say,  accord- 
ing to  Hunt  v.  Adams,  the  whole  was  to  be 
taken  as  a  joint  and  several  promissory  note  by 
Taber,  Rowland  and  *the  co-signer  [*25& 
with  the  latter.  In  Hough  v.  Gray,  19  Wend., 
202,  Moon  made  his  note  payable  to  Cameron, 
or  bearer,  and  Hough  indorsed:  "This  may  cer- 
tify that  I  guarantee  the  payment  of  the  within 
note."  We  held  that  he  was  liable  as  maker, 
severally,  to  Gray  who  had  purchased  the  pa- 
per of  Cameron.  I  remarked,  that  the  court 
below  were  clearly  right  in  holding  that  Hough 
was  liable  as  a  joint  and  several  maker  with 
Moon,  the  admitted  maker  ;  referring  to  the 
cases  collected  in  Dean  v.  Hall,  17  Wend.,  214, 
among  which  are  the  two  cases  I  now  cite  from 
the  Mass.  Rep.  If  the  respective  papers  in 
those  cases  were  in  effect  joint  and  several 
promissory  notes,  it  followed  that  those  in 
Hough  v.  Gray  were  such  ;  and  that  they  were' 
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negotiable,  like  a  promissory  note.  These  cases 
decide  the  present.  Mr.  Prosser's  guaranty 
wan  the  same  in  legal  effect  as  if  he  had  signed 
with  Edson  and  Arnold  as  surety.  His  prom- 
ise was  absolute  ;  not  a  mere  commercial  in- 
dorsement. In  Allen  v.  Rightmere,  20  Johns., 
865,  the  court  said  of  such  an  undertaking  : 
"It  is  absolute,  that  the  maker  shall  pay  the 
note  when  due,  or  that  the  defendant  (the  in- 
dorser)  will  himself  pay  it."  How  is  this  dis- 
tinguishable from  a  direct  signature  as  surety? 
In  the  latter  case.both  promise  to  see  the  money 
paid  at  the  day.  A  man  writes  thus:  "I  promise 
that  $100  shall  be  paid  to  A  or  bearer  ;"  who 
would  doubt  that  such  a  promise  would  be  a 
good  note  !  The  use  of  the  word  "guaranty" 
or  "warrant,"  or  "stipulate,"  or  "covenant," 
or  other  word  importing  an  obligation,  does 
not  vary  the  effect.  Read  the  obligation  of  a 
man  who  signs  a  note  with  his  principal,  "  A 
B,  surety;"  both  and  each  virtually  stipulate  in 
the  language  of  the  note  I  have  supposed. 
Both  promise  that  the  payee  shall  receive.  In 
Morice  v.  Lee.  8  Mod.,  362-864,  Fortescue,  </., 
said:  "I  promise  that  J.  8.  or  order  shall  re- 
ceive £100,"  is  a  good  note.  Suppose  it  to 
stand,  "shall  receive  £100  of  James  Jackson;" 
or,  "I  will  see  that  £100  is  paid  by  James  Jack- 
son:" all  this,  and  the  like,  is  no  more  than 
saying,  I  will  pay  so  much  by  the  hand  of 
another.  If  there  be,  in  legal  effect,  an  abso- 
lute promise  that  money  shall  be  paid,  all  the 
259*J  rest  is  a  *dispute  about  words.  A  note 
is  payable  to  A  or  order,  and  he  indorses  it  to 
B  thus  :  "Pay  the  contents  to  B — I  waive  pre- 
sentment and  notice  as  indorser ;"  this  is  a  good 
promissory  note.  The  law  raises  an  absolute 
promise  on  such  an  indorsement.  No  doubt  it 
inures  as  an  indorsement  for  the  purpose  of 
transferring  the  principal  note;  but  it  is  more 
over  an  absolute  promise  to  pay.  It  is  saying, 
"so  much  is,  without  condition,  due  from  the 
indorser  to  the  indorsee."  And  a  common  due- 
bill  is  a  note.  Kimballv.  Huntington,lQWen<\., 
675,  679,  680.  The  whole  inquiry  is,  does  the 
paper  import  an  engagement  that  money  shall 
be  paid,  absolutely  ?  If  it  do,  no  matter  by 
what  words,  it  is  a  good  note. 

Then,  on  the  question  whether  this  note  be 
joint  or  several  or  both  :  "I  promise  to  pay," 
signed  by  two,  is  joint  and  several.  Chit.  Bills, 
561,  Am.  ed.  of  1889.  Each  engages  for  him- 
self and  both.  It  is  the  same  thing,  where  one 
promises  as  principal,  and  the  other  as  surety, 
and  whether  they  both  sign  on  the  same  side 
of  the  paper,  or  on  different  sides.  Each  en- 
gages and  both  engage  for  payment  of  the  same 
sum,  at  the  same  time,  and  to  the  same  person; 
their  obligations  are  identical  throughout;  both 
papers  make  but  one  instrument.  When  the 
indorser  says  :  "I  guaranty  the  payment  of  the 
within  note,"  he  promises  the  future  holder, 
as  well  as  the  payee.  The  authorities  say  right- 
ly, he  has  done  the  same  as  if  he  had  signed 
as  surety.  By  reference,  the  guaranty  becomes 
a  part  of  the  principal  note.  The  guarantor  be- 
comes surety  for  the  note  as  it  is,  payable  to 
bearer,  without  declaring  that  he  will  engage, 
to  any  other  than  the  payee. 

That  the  guaranty  in  question  does  not  come 
up  to  the  definition  of  a  promissory  note,  we 
are  referred  to  Oxford  Bank  v.  Haynts,  8 Pick., 
'423.  In  that  case,  it  was  certainly  held  that  the 
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words  "I  guaranty  the  payment  of  the  within 
note,"  signed  by  the  guarantor,  made  him  lia- 
ble as  such,  but  not  as  surety  ;  in  other  words, 
the  court  denied  to  such  an  indorsement  the 
operation  of  a  promissory  note.  But  the  de- 
cision was  based  on  a  rule  as  to  the  mixle  of 
fixing  *guarantors  peculiar  to  that  State.  [*2OO 
The  court  admitted,  that  if  the  engagement 
were  to  be  considered  absolute,  it  was  a  prom- 
issory note;  but  they  considered  it  conditional, 
and,  under  such  circumstances  at  least,  as  re- 
quiring presentment  and  notice,  to  fix  the  guar- 
antor ;  and  such  is  the  doctrine  of  some  other 
States.  It  is,  however,  unknown  here.  It  was 
repudiated  in  Allen  v.  Rightmere,  and  often 
since  ;  in  one  case,  very  lately,  on  a  review  of 
several  decisions  by  the  courts  of  the  U.  8.  and 
by  the  State  Courts.1  This  distinction  pre- 
vailing in  Massachusetts,  of  course  makes  all 
the  difference.  With  our  rules  as  to  charging 
guarantors,  the  learned  court  in  Massachusetts 
virtually  concede,  that  the  defendant's  guaran- 
ty would  be  considered  a  note,  even  there.  An- 
other case  cited  for  the  defendant,  proceeded 
on  the  same  ground  as  that  of  Oxford  Bank  v. 
Haynes.  It  is  Green  v.  Dodge,  2  Ham.  Ohio, 
430,  439.  Another,  Oumpston  v.  McNair,  1 
Wend.,  457,  went  on  the  ground  that  the  guar- 
anty was  not,  as  in  this  case,  absolute,  but  was 
made  conditional  by  its  own  express  provisions. 
All  three  of  these  cases  will  be  found,  when 
their  principle  is  seen,  to  be  in  favor  of  the 
views  I  have  expressed  concerning  the  guaran- 
ty now  in  question.  I  am  aware  of  no  case  the 
other  way.  Non  constat,  in  Meech  v.  Churchill, 
what  was  the  language  of  the  guaranty.  The 
case  is  very  far  from  deciding  the  present.  , 

New  trial  denied. 

Affirmed-4  Hill,  420. 

Overruled-8  N.  Y.,  214 ;  10  Barb..  639;  24  Barb.,  42. 

Criticised— 2  N.  Y.,  228 

Reviewed— 2  N.  Y.,  545. 

Explalned-6  Hill,  641;  21  N.  Y.,  321;  4  How.  Pr.,  51. 

Cited  in— 3  Hill,  585 :  5  Denio,492;  2  N.  Y.,  544;  67 
N.  Y..  472 ;  3  Barb.,  379  :  5  Barb..  170 ;  6  Barb.,  285 ;  2 
Hill,  527 ;  7  Am.  Rep.,  66  (26  Wls.,  201);  60  Am.  Dec., 
183  (9  Tex.,  618). 

1.— Douglass  v.  Howland,  24  Wend.,  35. 


"STEVENS  9.  THE  PEOPLE.  [*261 

Indictment  for  Petit  Larceny— Charging  as  Sec- 
ond Offense — Record  of  Conviction  —  Signa- 
ture to,  by  Judge  not  in  Office  when  Conviction 
was  had. 

It  Is  no  objection  to  the  validity  of  a  record  of 
conviction  by  the  General  Sessions,  that  the  judge 
who  signed  it  was  not  such  when  the  conviction 
took  place,  but  received  his  appointment  after- 
wards. 

An  indictment  for  petit  larceny,  charging  it  as  a 
second  offense,  is  good,  though,  in  respect  to  the 
first  offense,  it  merely  alleges  that  the  defendant  was 
convicted,  etc..  without  averring  in  terms  a  Judg- 
ment or  sentence,  and  though  it  does  not  specify  the 
property  to  which  the  flret  offense  related,  or  the 
person  from  whom  it  was  stolen. 

Otherwise,  however,  if  the  indictment  omits  to 
aver,  that  the  defendant  had  been  pardoned,  or 
otherwise  discharged  from  the  nrst  conviction,  be- 
fore the  commission  of  the  second  offense. 

Citations— 2  R.  8.,  684.  sec.  9, 2d  ed. :  1  Chit.  Cr.  L., 
280,  Am.  ed.,  1836 ;  3  R.  8.,  834,  2d  ed.,  Revisers'  note, 
on  sec.  9. 

ERROR  from  the  Schenectady  General  Ses- 
sions.    Stevens  was  indicted  for  petit  lar- 
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ceny.  The  first  count  was  for  petit  larceny 
simply.  The  second  was  for  petit  larceny,  as 
a  second  offense  ;  alleging,  by  way  of  showing 
the  first  offense,  that  a  at  former  General  Ses- 
sions in  the  same  county,  Stevens  was  convict- 
ed of  the  crime  of  petit  larceny,  but  giving 
no  particulars. 

On  the  trial,  the  public  prosecutor  procured 
a  record  of  the  former  conviction,  to  be  made 
up  and  signed  by  A.  L.  Linn,  Esq.,  then  a 
judge  of  said  court :  but  because  he  was  not 
so  at  the  time  of  the  former  conviction,  Ste- 
vens' counsel  objected  to  its  being  received  in 
•evidence.  The  objection  was  overruled,  and 
the  counsel  for  Stevens  excepted. 

The  following  objections,  also  raised  at  the 
trial,  were  now  again  insisted  on  :  1.  That  the 
second  count  in  the  present  indictment,  does 
not  aver  any  judgment  or  sentence  on  the  for- 
mer conviction  ;  2.  It  does  not  show  of  what 
property  Stevens  was  before  convicted  of  steal- 
ing, nor  the  name  of  the  owner,  nor  does  it 
contain  any  description  of  the  offense  ;  3.  It 
does  not  show  that  Stevens  had  been  pardoned 
or  otherwise  discharged  from  imprisonment 
under  the  first  conviction,  prior  to  the  commis- 
sion of  the  second  offense. 

These  objections  were  all  overruled  at  the 
trial,  and  Stevens' counsel  again  excepted.  The 
262*J  jury  gave  a  general  *verdict  of  guilty, 
upon  which  judgment  was  rendered  accord- 
ingly ;  and  the  defendant  sued  out  a  writ  of 
error. 

Mr.  A.  C.  Paige,  for  the  plaintiff  in  error. 

.i/hP.Potter, District  Atty.,for  the  people. 

By  the  Court,  Cowen,  J.  There  is  nothing 
in  the  first  objection.  Judge  Linn  had  author- 
ity to  sign  the  record. 

The  second  objection  is  also  without  foun- 
dation. The  statute  is,  that  every  man  having 
been  convicted  of  petit  larceny,  and  having 
been  pardoned  or  otherwise  discharged,  who 
shall  be  subsequently  convicted  of  petit  lar- 
ceny, etc.,  shall  be  punished  in  the  State  Pris- 
on. This  provision  is  collectible  from  2  R.  S. , 
584,  2ded.,  sec.  9.  The  word  "conviction"  is 
enough  ;  for  in  this,  the  statute  is  pursued. 

It  is  enough,  for  the  same  reason,  to  say  the 
prisoner  was  convicted  of  petit  larceny,  with- 
out giving  particulars.  The  mere  conviction  of 
petit  larceny,  is  the  material  fact.  The  third 
objection  is,  therefore,  unfounded. 

But  there  is  another  ingredient  essential  to 
the  aggravated  offense  intended  to  be  charged 
in  the  second  count,  which  is  not  mentioned 
there.  The  statute  requires  not  only  a  former 
conviction,  but  that  the  prisoner  shall  have 
been  pardoned  or  discharged.  It  follows  that 
either  a  pardon  or  discharge  must  be  averred 
in  the  indictment.  1  Chit,  Or.  L.,  280,  Am.  ed. 
of  1836. 

It  is  said  that  such  cannot  be  the  construc- 
tion of  the  statute,  as  it  would  lead  to  this  ab- 
surdity :  the  prisoner  would  not  be  subject  to 
the  aggravated  punishment  should  he  escape 
from  "prison  and  then  steal,  which  is  thought  a 
much  more  fit  case  for  increasing  the  punish- 
ment than  where  he  has  been  pardoned,  or  dis- 
charged in  due  course  of  law.  That  we  might 
possibly  say,  were  the  words  open  to  construc- 
tion ;  but  they  are  direct  and  plain.  When  a 
statute  makes  a  pardon  or  discharge  the  con- 
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dition  of  increased  punishment,  on  what  rule 
can  we  say  it  shall  be  increased  without  either? 
We  might,  perhaps,  in  a  civil  case,  give  it  an 
*equitable  extension,  so  as  to  cover  cir-[*26& 
cumstances  exactly  within  its  reason  or  prin- 
ciple ;  but  not  in  a  case  of  crime.  Besides,  if 
we  had  the  power  of  construction,  how  can  we 
say  the  Legislature  did  not  intend  that  the  first 
punishment  should  take  its  regular  and  usual 
course,  as  a  lesson  of  moral  reformation,  be- 
fore the  offender  should  be  deemed  a  fit  sub- 
ject for  the  enhanced  penalty  ?  Vide  3  R.  S., 
834,  2d  ed.,  Revisers'  note  on  sec.  9,  there. 

On  the  fourth  objection,  therefore,  we  think 
the  judgment  must  be  reversed. 

Judgment  reversed. 

Cited  in-53N.  Y.,  513;  65  Barb.,  343;  3  Park.,  331. 
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Indorsement  for  Collection — Notice  of  Protest — 
W7ien  to  Be  Given — Charging  Consecutive  In- 
dorsers. 

Where  H.,  an  indorsee  of  a  bill  [of  exchange,  in- 
dorsed it  to  a  bank  for  the  mere  purpose  of  collec- 
tion, and  the  notary  employed  by  the  bank  trans- 
mitted notice  of  protest  by  mail  to  H.  on  the  next 
business  day  after  presentment,  etc.,  who,  on  the 
next  day  after  receiving1  it,  mailed  notice  to  his  in- 
dorser :  held,  sufficient  to  fix  the  liability  of  the  lat- 
ter, though, had  the  notice  been  sent  directly  to  him, 
he  would  have  received  it  sooner ;  and  this,  semble, 
whether  the  notary  be  regarded  as  H.'s  agent,  or 
that  of  the  bank. 

A  bank,  however,  receiving  a  bill  of  exchange  in 
this  way,  is  a  principal  for  the  purpose  of  transmit- 
ting notes  of  protest  and,  consequently,  a  notary 
intrusted  by  it  for  that  purpose  is  its  agent. 

The  next  day,  in  the  sense  of  the  rule  as  to  reason- 
able notice  of  protest  through  the  post,  is  the  next 
business  day ;  and,  therefore,  where  protest  takes 
place  on  Saturday,  a  notice  mailed  on  the  following 
Monday  is  in  time. 

If  two  mails  leave  on  the  day  for  sending  notice, 
and  one  closes  before  the  usual  business  hours,  a 
notice  is  regular  if  transmitted  by  the  other. 

Whether,  if  there  are  several  mails  leaving  on  the 
same  day  at  different  hours,  the  party  may  in  all 
cases  elect  by  which  he  will  send,  qucere. 

In  charging  consecutive  indorsersby  notices  from 
one  to  the  other,  the  party  receiving  notice  is  never 
bound  to  forward  it  to  his  immediate  indorser  on 
the  same  day  it  reaches  him,  but  may  wait  till 
the  next. 

Citations-5  Cow.,  303,  307,308 ;  9  East.  347;  3  Bos.  & 
P.,599,  601 ;  Chit.  Bills,  513,  515,  516,  519,  Am.  ed.,1839  ; 
2  B.  &  Aid.,  496,  500,  501,  n.;  Chit.,  Jr.,  62  a,  63,  Am. 
ed.,  1834:  Bayl.  Bills,  264,  Am.  ed.,  1836;  5  Maule',& 
S.,*68,  70 ;  1  Moody  &  M.,  61.  . 

A  SSUMPSIT,  tried  at  the  Saratoga  Circuit, 
_Q_  in  May,  1840,  before  Willard,  Circuit 
Judge.  The  action  sought  to  charge  the  de- 
fendant as  indorser  to  the  plaintiff  of  a  bill  of 
exchange,  drawn  on  and  accepted  by  one  Web- 
ster, of  the  City  of  N.  Y.  The  plaintiff  had 
indorsed  it  to  the  Union  Bank  of  that  city,  for 
collection;  and  the  latter  gave  it  to  their  nota- 
ry, who  presented  and  protested  *it  for  [*264 
non-payment,  on  Saturday,  August  31,  1839, 
between  the  hours  of  3  and  5  P.  M.  On  Mon- 
day following,  the  notary  mailed  notice  of  pro- 
test to  the  plaintiff,  inclosing  another  for  the 
defendant,  in  season  for  the  N.  Y.  5  o'clock 
mail  to  Troy;  at  which  latter  place  the  plaint- 

NOTE. — Negotiable  papei — Notice  of  dishonor- 
Time  to  give— Residence  of  parties.  See  Bryden  v. 
Bryden,  11  Johns.,  187,  note,  and  notes  cited;  also  Saf- 
f ord  v.  Wyckofif,  ante,  p.  11,  note. 
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iff  resided.  The  plaintiff  received  these  on 
Tuesday  following,  at  8  o'clock  A.  M.;  and 
the  same  day.  after  9  o'clock  A.  M.,  the  notice 
of  protest  intended  for  the  defendant,  was 
mailed  at  Troy,  directed  to  him  at  Lansing- 
burgh,  his  place  of  residence;  but  the  mail  for 
the  day  had  closed  before  this  was  done.  It 
appeared  in  evidence  that  the  course  of  mails 
from  N.  Y.  to  Troy,  was  as  follows:  one  mail 
was  closed  on  Saturday  at  8  o'clock  P.  M.,and 
started  at  5  P.  M.;  two  left  on  Sunday,  and  on 
Monday  one  closed  at  5:80  A.  M.,  leaving  at 7 
A.  M.,  but  there  was  no  other  on  that  day  ex- 
cept the  one  by  which  the  notice  in  question 
was  sent. 

The  defendant  objected  to  the  plaintiff's 
right  of  recovering,  on  the  following  grounds: 
1.  That  notice  of  protest  should  have  been 
mailed  at  N.  Y.  in  time  for  one  of  the  mails 
which  left  on  Sunday;  or,  at  all  events,  in  time 
for  the  Monday  morning's  mail ;  2.  That  the 
notice  mailed  at  Troy,  by  the  plaintiff  to  the 
defendant,  should  have  been  deposited  in  the 

Estofflce  before  the  mail  for  Lansingburgh 
d  closed;  3.  That  notice  should  have  been 
mailed  at  N.  Y.  directed  to  the  defendant  at 
Lansingburgh. 

The  circuit  judge  overruled  the  objections  ; 
whereupon  exceptions  were  taken,  and  the  de- 
fendant now  moved  for  a  new  trial  on  a  bill  of 
exceptions. 

Mr.  C.  L.  Tracy,  for  defendant. 

Mr.  S.  6.  Huntingdon,  for  plaintiff. 

By  the  Court,  Cowen,  J.  For  the  purpose 
of  transmitting  notice  of  protest,  the  Union 
Bank,  though  in  fact  a  mere  agent  to  collect, 
must  be  regarded  as  a  principal.  The  legal  in- 
terest in  the  bill  passing  by  indorsement  to 
that  Bank,  it  must  be  considered  the  holder  at 
the  time  when  the  bill  was  presented  for  pay- 
ment ;  and  the  notary  must  be  considered, 
265*]  therefore,  as  servant  *to  that  Bank. 
Mead  v.  Sags,  5  Cow., 303, 308;  Scott v. Lifford, 
9  East,  317  a.  According  to  the  last  case  cited, 
probably  the  same  time  would  be  allowable 
whether  the  Union  Bank  be  regarded  as  a  mere 
agent,  or  as  principal.  And  vide  Haynes  v. 
Birk*.  8  Bos.  &  P.,  599.  601.' 

But  whether  this  is  so  or  not,  it  was  regular 
to  mail  the  notice  to  the  plaintiff,  on  the  next 
day  after  presentment  and  protest.  The  holder 
is  never  required  to  mail  notice  to  his  indorser, 
the  very  day  on  which  default  is  made  in  pay 
ment.  Chit.  Bills,  513.  Am.  ed.  of  1889,  and 
cases  cited. 

The  "next  day"  means  the  next  "business" 
day.  Here,  the  protest  being  on  Saturday,  the 
notice  was  properly  mailed  on  the  next  Mon- 
day, leaving  the  intermediate  Sunday  out  of 
the  computation.  Id.,  519.  Hay-rut  v.  Birks, 
before  cited,  is  in  point.  Vide,  also,  Wright  v. 
Shawcross,  2  B.  &  Aid.,  501,  n.f 

Mailing  in  season  for  either  of  the  two  mails 
on  Monday  was  sufficient.  It  isurped,  that  the 
morning  post  was  neglected;  but  the  mail  for 
that  post  closed  before  the  common  hours  of 
business.  The  question  is,  whether  the  holder 
used  ordinary  diligence?  It  is  not  necessary 
to  say  that  in  all  cases  where  there  are  several 

1.— And  §ee.  Church  v.  Barlow,  9  Pick.,  647  ;  also, 
Colt  et  al.  v.  Noble,  5  Mass..  167. 

2.— Eagle  Bank  v.  Chapin,  3  Pick.,  180. 
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mails  on  the  same  day,  the  party  may  elect  by 
which  be  will  send.  Clearly  he  comes  to  the 
mark,  when  he  selects  that  post  which  leave* 
next  after  the  hours  of  business  commence  for 
the  day.  This  is  the  next  practicable  or  con- 
venient post.  Mead  v.  Engs,  5  Cow.,  307,  per 
Sutherland.  J. 

The  mailing  by  the  plaintiff  at  Troy  was 
clearly  in  season.  It  was  done  the  very  next 
day  on  which  the  plaintiff  received  notice,  no- 
matter  whether  before  or  after  the  post  had 
departed  for  Lansingburgh.  In  this  method 
of  charging  indorsers  and  drawers,  by  consec- 
utive notices  from  one  party,  to  the  next  im- 
mediately preceding  him,  the  former  is  never 
bound  to  forward  notice  on  the  very  day  upon 
*whicu  he  receives  it;  but  may  always  [*littO 
wait  till  the  next.  Chit.  Bills,  515.  516,  Am. 
ed.  of  1839  ;  Chit.,  Jr.,  62  a,  63,  Am.  ed.  of 
1834;  Bayley.  Bills.  264,  Am.  ed.  of  1836;  Bray 
v.  Hadwen,  5  Maule  &  8..  68,  70,  and  cases 
cited;  Williams  v.  Smith,  2  B.  &  Aid.,  496,  500; 
Geill  v.  Jeremy,  1  Mood.  &  M..  61.*  The  mo- 
tion for  a  new  trial  is  therefore  denied. 

Rule  accordingly. 

Notice  of  protest— Time  within  which  miwt  be  oiven. 
Reviewed— 34  N.  Y.,  134. 

Cited  in-4  Hill,  133;  21  N.  Y.,  489:  42  N.  Y.,541:  77 
N.  Y.,  365:  87  N.  Y.,  597  (41  Am.  Rep..  402);  23  Hun, 
631 ;  2  T.  &  C.,  128 :  40  How.  Pr..  328 ;  55  How.  Pr.,  161: 
1  Sandf.,  447 ;  4  Bos..  318  :  7  Bos.,  476 ;  46  Super..  541 ; 
6  Daly.  564 :  17  Wis .  154 :  30  N.  J.  L..  46  ;  40  Am.  Dec., 
273 ;  36  Am.  Rep.,  506  (13  Vroom.,  30) ;  59  Am.  Dec.. 
412  (4  Zab.,  71). 

Collecting  agent— Relation  and  obliged  inn  of,tn  par- 
tita. Cited  in— 22  Barb.,  630;  41  Barb.,  346  ;  27  How. 
Pr.,  59 ;  17  Abb.  Pr..  367,  368 ;  4  Duer,  211. 

3.~8ee,  Eagle  Bank  v.  Chapin,  3  Pick.,  180. 


BROWN  ET  AL. 
ARTCHER  AND  VAN  VLIET. 

Trespass  de  Bonis— Pleading—  General  Insue, 

In  trespass  de  bonis,  a  plea  that  the  poods  in  ques- 
tion were  the  property  of  a  third  person,  and  that 
the  defendants  took  them  by  virtue  of  an  attach- 
ment against  him,  is  bad,  as  amounting  to  the  gen- 
eral issue ;  for  it  involves  a  denial  of  the  plaintiff's 
possession  and,  therefore,  gives  no  color  to  the  ac- 
tion. 

Otherwise,  if  the  plea  surmise  a  possession  in  the 
plaintiff,  under  some  defective  title. 

The  same  general  doctrine  applies  in  trespass 
quare  clausum  freffit,  with  respect  to  a  plea  of  tit  It- 
in  a  third  person,  under  whose  authority  the  de- 
fendant entered,  etc.;  for  the  plea  is  a  virtual  denial 
that  there  was  any  trespass. 

The  usual  test  in  ascertaining  whether  a  plea 
amounts  to  the  general  issue,  is  to  see  if  it  takes 
away  all  color  for  maintaining  an  action,  by  fixing 
a  negative  on  the  plaintiff's  right  in  the  first  in- 
stance. 

Citations— 27  Hen.  VIII..  21,  case  11 :  1  Vent..  249 ; 
2  Lev.,  92  :  1  Chit.  PL.  527,529.  530,  559,  Am.  ed..  1840  ; 
6  Cow.,  167. 168,  «.,  466;  11  Wend.,  78;  10  Co.,  90;  9 
Add.  &  Ell..  457 :  12  Mod.,  120 :  Steph.  PL,  179,  Am. 
ed.,  1824 ;  Bac.  Abr.,  tit.  Pleas  &  Plead.,  G,  pi.  3.  p. 
372,  Am.  ed.,  1813;  Gould.  PL,  pt.  2,  ch.  6,  sec.  78,  p. 
345, 1st  ed. 

TVEMURRER  to  pleas.  The  declaration  was 
\J  for  trespass  de  bonis,  etc.,  and  contained 
two  counts,  both  of  which  alleged  the  taking 
by  the  defendants  of  certain  goods,  etc.,  the 
property  of  the  said  plaintiffs. 

The  defendants  pleaded  separately:  1.  The 
general  issue;  2.  Proceedings  against  one  Corl, 
a  resident  of  the  City  of  Detroit,  in  the  State 
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of  Michigan,  as  an  absent  debtor,  at  the  suit  of 
the  defendant  Van  Vliet,  and  one  Hart  ;  and 
that  Artcher,  under  an  attachment  issued 
therein,  seized  the  goods  as  sheriff  of  Albany. 
These  pleas  averred  respectively,  that  the  goods 
belonged  to  Corl.  They  also  interposed  a  third 
plea,  not  materially  different  from  the  second. 
267*]  *The  plaintiffs  demurred  to  the  spe- 
cial pleas,  assigning  for  cause,  among  other 
things,  that  they  amounted  to  the  general  is- 
sue ;  and  the  defendants  joined  in  demurrer. 

Mr.  J.  Van  Buren,  for  plaintiffs. 

Mr.  S.  Stevens,  for  defendants. 

By  the  Court,  Co-wen.  J.  It  was  held  in  the 
Year  Book,  27  Hen. VIII.,  21,  case  11,  that,  in 
trespass  de  bonis,  a  plea  that  the  goods  were 
not  the  plaintiff's  property  was  bad.  The  same 
thing  was  afterwards  admitted  in  Wildman  v. 
Norton,  1  Vent.,  249  ;  2  Lev.,  92,  8.  C.,  nom. 
Wildman  v.  North.  I  believe  it  has  never  been 
denied.  Chitty  says  that  "  the  defendant  can- 
not plead  property  in  stranger  or  himself,  be- 
cause that  goes  to  contradict  the  evidence 
which  the  plaintiff  must  adduce  on  the  general 
issue  in  support  of  his  case."  1  Chit.  PI.,  527, 
Am.  ed.  of  1840.  The  usual  test  of  an  objec- 
tion that  the  plea  amounts  to  the  general  issue 
is,  whether  it  takes  away  all  color  for  main- 
taining an  action,  by  fixing  a  negative  upon 
the  plaintiff's  right  in  the  first  instance.  Thus, 
in  trespass  quare  clausum  fregit,  the  defendant 
pleading  title  in  a  third  person,  a  demise  to 
himself  and  an  entry  under  that  demise,  this 
plea  was  held  bad,  because  it  showed  a  right 
of  possession  in  the  defendant  at  the  time 
when  he  entered  and  committed  the  trespass 
•complained  of.  Collet  v.  Flinn,  5  Cow.,  466. 
So,  a  plea  that  he  entered  under  a  license  from 
such  third  person.  Underwood  v.  Campbell,  13 
Wend.,  78.  Such  a  plea  standing  alone,  virt- 
ually says,  that  the  defendant  did  not  commit 
any  trespass  in  the  plaintiff's  close  ;  and  is, 
therefore,  but  another  mode  of  pleading  not 
.guilty.  It  absolutely  and  necessarily  denies  all 
possessory  right  in  the  plaintiff,  the  contrary 
of  which  he  must  maintain,  or  he  is  not  en 
titled  to  sue.  Such  a  plea  is  said,  by  the  books, 
in  itself  to  take  away  all  color  or  pretense  for 
an  action;  and  therefore,  to  be  maintainable  as 
a  special  plea,  it  must  surmise  some  possession 
in  the  plaintiff,  at  the  time,  under  color  of  a 
defective  title.  Taking  away,  in  itself,  all  im- 
268*]  plied  color,  it  *must,  in  the  manner 
mentioned,  substitute  what  is  called  express 
color.  1  Chit.  PI.,  529,  Am.  ed.  of  1840  ;  5 
Cow.,  167,  8,  n. 

The  same  rule  of  pleading  has  been  applied 
to  trespass  de  bonis.  1  Chit.  PI.,  530,  Am.  ed. 
of  1840  ;  Leyfield's  case,  10  Rep.,  90.  Chitty 
says,  a  plea  that  A  was  possessed  of  the  goods 
in  question  as  of  his  own  proper  goods, 
amounts  to  a  denial  that  the  plaintiff  had  any 
property  in  them  and,  therefore,  gives  no  color 
of  action  in  itself.  To  remedy  this  defect,  it 
must  surmise  that  the  defendant  bailed  the 
goods  to  a  stranger,  who  delivered  them  to  the 
plaintiff,  from  whom  the  defendant  took  them 
or,  a  possession  of  the  plaintiff  under  some 
other  defective  title.  Vide  Fletcfier  v.  Maril 
lier,  9  Ad.  &  Ell.,  457.  It  is  peculiar  to  the  ac 
tion  of  trespass,  that  the  defendant  may  sur 
mise  such  possession,  setting  up  a  mere  fiction 
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not  traversable,  and  thus  turn  what  would  oth- 
erwise be  defective  as  amounting  to  a  general 
ssue,  into  a  special  plea.  1  Chit.  PI.,  530,  ed. 
before  cited. 

But  if  such  express  color  be  not  given,  the 
alea  of  property  in  a  stranger,  or  the  defend- 
int,  is  emphatically  defective,  in  the  case  "of 
trespass  de  bonis  ;  for  there,  especially,  no  act- 
ual possession  being  expressly  shown  in  the 
plaintiff,  the  law  intends  that  it  is  with  the 
general  owner.  Accordingly,  the  common 
count  alleges  merely  that  the  things  taken 
were  the  goods  of  the  plaintiff,  without  other- 
wise showing  possession.  2  Chit.  PI.,  859,Am. 
ed.  of  1840. 

In  the  case  at  bar,  all  the  pleas  demurred  to 
aver  that  the  goods  in  question  were  the  goods 
of  Corl;  each  following  out  the  averment  with 
the  allegation  that  the  goods  were,  therefore, 
taken  by  an  attachment  against  Corl.  Accord- 
ing to  the  books  cited,  had  the  pleas  stopped 
with  the  averment  of  the  property  in  Corl,  giv- 
ing, as  they  do,  no  express  color,  they  would 
have  been  bad  as  amounting  to  the  general  is- 
sue Such  an  averment  alone  would  have  cut 
off  all  implied  color;  for  it  would  be  saying, 
they  were  not  the  plaintiff's  goods,  in  manner 
and  form  as  he  has  alleged  in  declaring. 

*This  being  so,  the  farther  allega-  [*269 
tions,  showing  a  lawful  authority  under  the 
attachment  to  take  them  as  the  goods  of  Corl, 
certainly  cannot  help  the  pleas.  To  this,  Hal- 
let  v.  Birt,  12  Mod.,  120,  cited  by  the  plaint- 
iff's counsel  on  the  argument,  is,  as  he  sup- 
posed, in  point  against  the  defendant.  The 
plea  there  was,  that  the  plaintiff  had  taken  and 
impounded  property  belonging  to  A,  at  whose 
suit  the  defendant,  under  a  warrant  directed  to 
him,  replevied  the  property.  This  was  held 
bad;  though  the  court  agreed  that  if  the  plea 
had  said,  the  plaintiff  took  and  detained  the 
property,  and  so  it  had  been  taken  by  the  de- 
fendant from  the  plaintiff's  possesson,  it  might 
have  been  well  enough.  That  is  probably  one 
mode  of  giving  express  color. 

It  was  supposed  by  the  defendant's  counsel, 
on  the  argument,  that  the  pleas,  by  not  ex- 
pressly denying  the  plaintiff's  possession,  con- 
fessed it,  and  so  there  is  implied  color;  where- 
as it  is  expressly  said,  in  Wildman  v.  North,  2 
Lev. ,  92,  that  a  plea  of  property  in  a  stranger, 
with  the  traverse  that  the  goods  belonged  to 
the  plaintiff,  in  trespass  amounts  to  the  gen- 
eral issue,  though  not  in  replevin.  And  it  is  on 
the  authority  of  this  case,  among  others,  that 
Chitty  says,  the  simple  plea  of  property  in  a 
stranger  would  be  bad  in  trespass.  Steph.  PI., 
179,  Am.  ed.  of  1824,  says,  the  general  issue  is 
applicable,  if  the  defendant  did  take  the  goods, 
but  they  did  not  belong  to  the  plaintiff.  And 
it  is  said  in  Bacon's  Abridgment,  tit.  Pleas  & 
Plead.,  G,  pi.  3,  p.  372,  Am.  ed.  of  1813,  that 
if,  in  trespass,  the  defendant  plead  property 
in  a  stranger  or  himself,  it  amounts  to  the  gen- 
eral issue.  Gould,  PI.,  pt.  2,  ch.  6,  sec.  78,  p. 
345,  1st  ed.,  S.  P.  Such  uniform  language 
cannot  be  accounted  for,  unless,  as  I  have  al- 
ready supposed,  the  allegation  of  property  in 
a  third  person  involves  a  denial  of  the  plaint- 
iff's possession 

The  objection  we  have  thus  examined,  ap- 
plies to  all  the  pleas,  and  we  are  of  opinion  it 
is  well  taken. 
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It  Is  not  necessary  to  say,  whether  there  be 
any  foundation  for  the  other  objections  of  form 
specified  by  the  demurrers. 

Judgment  for  plaintiff ». 

Cited  ln-3  Hill,  Ml;  6  Hill,  312;  2  Denlo,  97:  41 
Am.  Dec.,  748. 


27O*J      *8TARR  ET  AL.  v.  PECK. 

Question  of  Legitimacy — Marriage  Contract — 
From  What  Circumstances  Inferred — Cohab- 
itation— Presumption  of  Innocence — Presump- 
tion  at  to  /.•/</•  of  another  State. 

On  a  question  as  to  the  legitimacy  of  A.,  It  ap- 
peared, that  her  parents  had  been  intimate  in  the 
way  of  courtship  for  nearly  a  year  before  her  birth; 
that  they  intended  to  be  married ;  that  the  father, 
being  a  seafaring  man,  left  on  a  voyage,  and  was 
accidentally  detained  longer  than  he  expected;  that 
A.  was  born  a  few  days  before  his  return:  that  with- 
in a  week  or  so  after,  they  were  publicly  married 
by  a  clergyman ;  that  they  subsequently  cohabited 
as  husband  and  wife  for  many  years,  and  until  their 
separation  by  death,  always  treating  A.  as  their  le- 

Sitimate  child ;  held,  sufficient  to  warrant  a  jury  in 
nding  that  a  marriage  in  fact  existed  previous  to 
A.'s  birth,  notwithstanding  the  ceremony  which 
took  place  afterwards. 

In  the  absence  of  proof  as  to  what  was  the  law  of 
Conn,  respecting  marriage,  the  court  presumed  that 
the  common  law  prevailed  there. 

At  common  law,  no  formal  ceremony  is  requisite 
to  give  validity  to  a  marriage :  but  a  contract  be- 
tween the  parties  per  verba  de,  presenti,  is  enough. 

So.  scmble,  of  such  a  contract  in  certain  cases, 
though  executory  in  form,  if  followed  by  cohabita- 
tion ;  for  the  acts  of  the  parties  may  be  taken  as 
giving  a  construction  to  their  words,  and  render- 
ing them  presently  operative. 

The  presumption  of  innocence  is  almost  as  strong, 
In  respect  to  alleged  acts  of  immorality,  as  in  respect 
to  the  commission  of  crime. 

Breach  of  private  duty,  negligence,  fraud,  etc., 
are  not  to  be  presumed. 

Cohabitation  between  a  male  and  female  is  to  be 
presumed  innocent  and  lawful,  unless  there  are  cir- 
cumstances marking  the  case  as  one  of  prostitution. 

Citations— 4  Johns.,  52:  2  Rep.  Const.  Ct.  (8.  C.). 
282 ;  2  B.  &  Aid.,  386 : 8  Carr.  &  P.,  207.  506, 762 ;  7  Carr. 
&  P.,  81 :  3  Doug.,  211 ;  2  Salk..  438 ;  3  Marsh.  (Ky.), 
372. 

TUECTMENT,  tried  at  the  Albany  Circuit, 
Jj  October  15,  1840,  before  Cushman,  Circuit 
Judge.  The  land  in  question  was  formerly 
owned  by  Samuel  Starr,  deceased.  The  plaint- 
iffs claimed  as  the  children  and  heirs  at  law  of 
Chauncey  Starr,  deceased,  a  son  of  said  Sam- 
uel. They  and  the  defendant  were  the  only 
persons  entitled  to  the  land.  It  was  admitted 
by  the  defendant  that  the  plaintiffs  were  en- 
titled to  one  half.  The  defendant  owned  the 
right  of  Abby  Peck,  deceased,  a  daughter  of 
said  Samuel  by  Sarah  Barnes,  to  whom  he  (Sam- 
uel) was  married,  and  who  was  also  the  mother 
of  Chauncey  Starr,  the  plaintiffs'  father;  but 
the  defendant's  claim  was  controverted,  on 
the  ground  that  said  Abby  was  illegitimate, 
having  been  born,  as  alleged,  before  said  Sam 
uel  and  Sarah  were  married. 

At  the  trial,  it  appeared  that  the  said  Sam- 
271*]  uel  and  Sarah  *were  formally  married 
by  a  clergyman  at  Middletown,  Conn.,  more 
than  fifty  years  ago.  Both  were  dead,  having 
cohabited  as  husband  and  wife  for  many  years, 
and  until  their  separation  by  death.  Their 


NOT«.— Marriage—  What  sufficient  to  constitute— 
Evidence  to  establish— Cohahitation— Contract— Per 
verba  de  pracsenti— De  future.  Fenton  v.  Reed,  4 
Johns.,  62,  note. 
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children  were  the  said  Abby  and  Chauncey. 
Abby  was  born  ten  days  before  the  marriage 
ceremony.  Samuel  had  visited  said  Sarah  in 
the  way  of  courtship,  for  about  a  year  pre- 
vious to  the  marriage.  He  followed  the  sea  ; 
and  was  at  sea  when  Abby  was  born  Sarah 
had  given  out  that  they  were  engaged  before 
he  went  to  sea;  and  that  they  were  married,  as 
mentioned,  in  a  week  after  his  return — he  hav- 
ing been  detained  longer  than  was  expected, 
when  he  left.  Abby  lived  with  them  till  her 
marriage,  and  was  always  afterwards  received 
and  treated  by  both  as  their  legitimate  child. 

The  judge  left  it  to  the  jury,  whether  there 
had  not  been  a  marriage,  in  fact,  before  the 
ceremony,  and  before  said  Samuel  was  last  at 
sea.  To  this  the  plaintiffs'  counsel  objected,  in- 
sisting, among  other  things,  that  there  was  no 
evidence  from  which  the  jury  could  find  that 
a  legal  marriage  had  taken  place  before  the 
birth  of  said  Abby.  The  jury  found  a  verdict 
in  favor  of  the  defendant,  and  the  plaintiffs 
now  move  for  a  new  trial  on  a  case. 

Mr.  D.  Burwell,  for  plaintiffs. 

Mr.  M.  T.  Reynolds,  for  defendant. 

By  the  Court,  Cowen,  J.  The  single  ques- 
tion for  the  jury  was,  whether  Abby,  the  per- 
son under  whom  the  defendant  claims,  was  a 
legitimate  child.  They  found  that  she  was; 
and  it  is  now  insisted  that  the  verdict  was 
against  the  weight  of  evidence.  She  was  born 
some  week  or  ten  days  before  the  marriage 
ceremony,  and  while  her  father  was  at  sea; 
and  there  is  no  direct  evidence  of  any  mar- 
riage, nor  perhaps  of  any  engagement  to  marry 
before  that  time;  though  there  can  be  little 
doubt,  that  the  parties  had  at  least  agreed  to 
be  married,  and  the  ceremony  was  delayed  till 
after  Abby's  birth,  in  consequence  of  the  pro- 
posed husband's  accidental  detention  on  his 
voyage. 

*But  it  is  true,  that  the  parties  had  [*272 
power  to  contract  marriage  inter  se,  before  the 
husband  went  to  sea,  without  the  intervention 
of  a  clergyman.  Fenton  v.  Reed,  4  Johns.,  52. 
Such  is  the  common  law,  which  we  must  pre- 
sume was  the  law  of  Conn,  at  the  time,  in  tbe 
absence  of  proof  to  the  contrary.  And  it  is  in- 
sisted that  the  circumstances  vere  sufficiently 
strong  in  favor  of  such  a  marriage,  to  warrant 
the  jury  in  finding  that  it  took  pface.  The  pub- 
lic celebration  or  ceremony  is  sought  to  be  ex- 
plained, by  saying,  that  it  might  very  .properly 
have  been  required  for  the  satisfaction  of  the 
parties,  the  family  and  the  public;  and  the  lone 
time  during  which  Abby  was  received  ana 
treated  as  a  legitimate  child  in  her  father's 
family,  is  insisted  on  as  a  positive  circum- 
stance. To  this  may  be  added,  the  presump- 
tion that  the  parties  would  not  indulge  in  a 
connection  which  was  immoral,  not  to  say  crim- 
inal, especially  when  they  might,  themselves 
alone,  have  rendered  it  innocent,  by  a  mar- 
riage contract  per  verba  de  prcfsenti.  We  are 
to  presume  against  a  notorious  act  of  immor- 
ality almost  as  strongly  as  we  would  against 
the  commission  of  a  legal  crime.  Vide,  Cusack 
v.  White,  2  Rep.  Const.  Ct.  (8.  C.),  282.  A 
woman  married  in  a  little  more  than  twelve 
months  after  her  husband  went  abroad;  he  was 
not  afterwards  heard  of;  and  the  wife  con- 
tinued to  cohabit  with  her  second  husband.  It 

HILL  1. 


1841 


BANK  OF  ROME  v.  CUKTISS. 


272 


was  presumed,  in  favor  of  the  legitimacy  of 
their  children,  that  her  first  husband  was  dead 
at  the  time  of  her  marriage  with  the  second. 
King  v.  Twyning,  2  B.  &  Aid.  386.  In  Emmelt 
v.  Norton,  8  Carr.  &  P.,  506,  Ld.  Abinger,  Ch. 
B.,  told  the  jury,  that,  though  the  husband 
and  wife  lived  in  a-  state  of  separation,  they 
were  not  to  presume  that  it  was  for  adultery, 
or  because  the  husband  had  turned  her  out  of 
doors;  but  rather  some  innocent  cause;  e.  g.,  a 
difference  of  temper.  Where  a  bailee  loses 
goods,  negligence  is  not  to  be  presumed,  but 
must  be  proved.  Brind  v.  Dale,  Id.  ,207.  Vari- 
ous other  cases  might  be  mentioned,  wherein 
the  law  presumes  against  the  slightest  viola- 
tions of  duty  in  the  business  and  other  rela- 
273*]  tions  of  private  life.  *  Vide  Still  v. 
T/iomas,  Id.,  762,  and  Hancke  v.  Hooper,  1  Id., 
81.  Honesty,  not  fraud,  is  to  be  presumed. 
Thus,  the  law  presumes  not  only  against  mor- 
ality, but  even  the  venial  offense  of  negligence, 
or  breach  of  private  duty.  The  principle  was 
applied  to  the  case  of  a  marriage  de  facto  in 
Fenton  v.  Reed.  There,  a  woman's  marriage 
was  publicly  solemnized  with  another  man 
while  her  first  husband  was  alive.  She  continu- 
ing after  his  death  to  cohabit  with  the  other,  a 
marriage  de  factefvf&s  held  to  be  presumable 
by  the  jury.  The  presumption  in  that  case, 
too,  was  allowed  in  favor  of  a  right  personal 
to  the  woman  herself;  a  fortiori  should  it  be 
allowed  in  favor  of  the  legitimacy  of  her  chil- 
dren. The  only  difference  between  the  case 
cited  and  the  one  at  bar  is,  that  there  the  par- 
ties publicly  cohabited, after  the  solemnization; 
while  here,  they  secretly  cohabited  before.  In 
both,  there  was  a  subsequent  and  perfectly 
amidable  cohabitation,  during  the  lives  of  the 
parties.  In  either  case,  it  must  be  admitted 
that,  from  appearances,  it  was  open  to  infer  a 
reliance  by  the  parties  on  their  public  marriage 
alone;  and  that  they  had  never  contracted  a 
private  one,  nor  ever  thought  of  doing  so.  In 
the  reported  cwse,  however,  I  think  the  infer- 
ence quite  as  strongly  warranted,  as  in  this; 
and  yet,  it  was  allowed  to  be  overcome  by  ad- 
verse circumstances  of  no  greater  strength. 
Secret  cohabitation,  pregnancy  and  birth,  fol- 
lowed by  immediate  solemnization  and  public 
cohabitation  for  life,  would  seem  to  furnish 
considerable  evidence  that  the  parties  had 
agreed,  before  that  connection  which  resulted 
in  pregnancy,  to  consider  themselves  as  mar- 
ried in  fact.  The  case  bears  no  feature  of 
heartless  prostitution.  The  proofs  are  plain 
that  the  object  of  both  parties  was  marriage; 
and  it  seems  not  at  all  extravagant  to  presume, 
in  favor  of  the  female  at  least,  that  before  sub- 
mitting to  a  connection  which  she  must  other- 
wise have  considered  criminal  in  the  highest 
degree,  she  would  have  required  such  a  form 
of  contract  as  to  change  its  character.  Nothing 
appears  in  the  case  leading  one  to  suppose  that 
her  husband  would  have  hesitated  in  making 
274*]  such  a  contract;  *and  that  it  was  not 
publicly  acknowledged  and  solemnized  before 
the  birth  of  the  child,  may  be  set  down  as  the 
result  of  his  accidental  detention  at  sea,  for  a 
considerably  longer  time  than  the  regular 
course  of  his  voyage  required.  No  peculiar 
form  of  words  is  necessary  to  such  a  contract. 
In  Morton  v.  Fenn,  3  Doug.,  211,  it  appeared 
that  the  defendant  promised  to  marry  the  plaint- 
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iff,  if  she  would  go  to  bed  with  him  that  night, 
which  she  did,  and  lived  afterwards  with  him 
a  considerable  time.  Ld.  Mansfield  remarked 
that,  before  the  marriage  act,  this  would  have 
been  a  good  marriage,  and  the  children  legiti- 
mate, by  the  rules  of  the  common  law.  Holt, 
Ch.  J.,  in  Wigmore's  case,  2  Salk.,  438,  S.  P.; 
Dumardy  v.  Fishly,  4  Marsh.  (Ky.),  372,  S.  P. 
Thus,  a  contract  in  words  merely  executory, 
followed  by  the  act  of  the  parties  in  lying  to- 
gether on  the  faith  of  such  contract,  is  equiv- 
alent to  words  of  present  import.  The  cir- 
cumstances are  to  be  taken  as  giving  a  con- 
struction to  the  words,  and  rendering  them 
presently  operative.  3  Marsh.,  ut  supra.  The 
evidence  in  the  case  at  bar  may,  I  think,  be 
considered  quite  strong  that  Abby's  parents 
had,  before  her  birth,  made  a  contract  of  mar- 
riage, either  per  verba  de  prceaenti,  orfuturo; 
and  whether  in  one  form  or  the  other,  the  con- 
summation which  resulted  in  her  birth,  accord- 
ing to  the  cases  cited,  rendered  the  marriage 
complete. 

It  seems  to  us,  therefore,  that  the  learned 
judge  was  right  in  submitting  the  question  of 
a  marriage  in  fact  to  the  juryT 

Bronson,  ,/.,  dissented. 
New  trial  denied. ' 

Presumption  of  innocence— Fraud,  breach  of  duty, 
etc.,  not  tn  be  presumed.  Cited  in— 4  Hill,  452 ;  4  N. 
Y.,  244 ;  40  N.  Y.,  566 ;  51  N.  Y.,  31  (10  Am.  Rep.,  555); 
5  Lans.,  526 ;  5  Barb.,  217  ;  31  Barb.,  538  ;  7  Leg.  Obs., 
79 ;  29  Wis.,  277. 

Marriage—  When  presumed.  Held  obiter — 15  N.Y., 
345,  347. 

Cited  in— 9  Paige,  615 ;  23  N.  Y.,  107,  140;  71  N.  Y., 
427  ;  88  N.  Y.,  499,  554  (42  Am.  Rep.,  266):  2  Hilt.,  300; 
22  Am.  Rep.,  248  (43  Iowa.  232);  32  Am.  Rep.,  730  (46 
Wis.,  479). 

Marriage  ceremony— What  a  valid  celebration  of. 
Explained— 1  Redf..  262. 

Cited  in^25  N.  Y.,  397 ;  26  Barb.,  185 :  1  Bradf .,  508; 
3  Bradf.,  168;  4  Bradf.,  87  ;  18  Am.  Rep.,  166  (31  Mich., 
131). 

Common  law— When  will  be  presumed  the  law  of  a 
foreign  State  or  Territory.  Cited  in— 33  N.Y.,  554  ;  1 
Sheld.,  289 ;  1  Leg.  Obs.,  48  ;  2  Leg.  Obs.,  274. 

1.— See,  2  Roper,  Husband  and  Wife,  Jacob  ed.,  p. 
461,  et  seq. 


*BANKOFROME          [*275 

v. 
CURTISS,  Sheriff,  etc. 

Action  against  Sheriff  for  Neglect  to  Levy — 
Prima  Facie  Liability — Mitigation  of  Dam- 
ages. 

In  an  action  against  a  sheriff  for  neglecting  to 
levy  and  return  an  execution,  it  appearing  that  the 
defendants,  or  some  of  them,  had  sufficient  property 
out  of  which  he  might  have  satisfied  It;  held  that  he 
was  liable  prima  facie  for  the  whole  amount  due  on 
the  judgment,  and  it  is  no  answer  that  the  defend- 
ants are  still  able  to  pay. 

The  sheriff  may  mitigate  the  damages  in  such  an 
action,  by  showing  that  he  was  unable  to  collect  by 
an  exercise  of  proper  diligence,  as,  if  the  defendant 
in  the  execution  was  insolvent ;  or,  he  may  show 
that  the  plaintiff  himself  was  the  cause  why  the 
whole  was  not  collected. 

Citations-10  Mass.,  474 ;  11  Mass.,  89,90;  9  Johns., 
300,  302 ;  17  Wend.,  543. 

C\  ASE  against  the  defendant,  sheriff  of  Oneida, 
w  for  neglecting  to  collect  and  return  a^.  fa. ; 
tried  at  the  Oneida  Circuit,  in  October,  1840, 
before  Gridley,  Circuit  Judge. 
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No  affidavit  of  merits  having  been  filed,  the 
cause  was  tried  as  an  inquest;  and  on  the  trial, 
the  plaintiffs  proved,  among  other  things,  that 
January  4,  1888,  a  ft.  fa.  in  their  favor  was  de- 
livered to  one  Blair,  then  deputy  and  under 
sheriff  of  the  defendant,  to  be  executed  ;  the 
f  fa.  was  issued  out  of  this  court  on  a  judg- 
ment against  Tucker.  Dunham  and  Stevens, 
directing  the  sheriff  to  levy,  etc.,  $661.48,  with 
interest  from  October  16,  1887.  together  with 
the  fees,  etc.;  and  was  returnable  January  18, 
1838.  The  plaintiffs  also  proved,  that  the  ex- 
ecution had  not  been  returned  ;  that  Dunham 
and  Stephens,  while  the  execution  was  in  the 
officer's  hands,  had  personal  property  within 
the  county,  which  might  have  been  levied  on, 
sufficient  to  satisfy  it. 

The  defendant  proved,  by  a  cross-examina- 
tion of  the  plaintiffs'  witnesses,  that,  although 
Dunham  had  failed,  Stephens  was  still  abund- 
antly able  to  pay  the  judgment  and  execution. 
And  his  counsel  asked  the  judge  to  charge, 
that  the  plaintiffs  could  only  recover  such 
amount  as  they  had  lost  by  his  neglect,  and 
not  the  amount  remaining  due  and  unpaid. 
The  judge  refused  so  to  charge  ;  and  directed 
the  jury  that,  although  the  defendants  in  the 
execution  were  still  able  to  pay,  the  plaintiffs 
276*]  were  entitled  to  recover  the  *full 
amount  of  the  execution,  or  so  much  thereof 
as  remained  unpaid.  The  defendant  excepted. 
Verdict  for  the  plaintiffs  for  $235,  the  amount 
claimed  as  unpaid.  The  defendant  now  moved 
for  a  new  trial,  on  a  bill  of  exceptions. 

Metiers.  Mattison  and  Crocker,  for  de 
fendant. 

Mews.  Stryker  and  Comstock,  for 
plaintiffs. 

By  the  Court,  Co  wen,  J.  I  think  the  learn- 
ed judge  was  right,  in  directing  a  verdict  for 
the  full  amount  of  the  unpaid  sum  indorsed  on 
the^.  fa.  There  were  goods  sufficient,  in  the 
hands  of  the  defendants,  or  some  of  them,  to 
satisfy  it.  Of  these,  the  sheriff  neglected  to 
levy  the  amount,  and  unwarrantably  delayed 
to  return  the  fi.  fa.  For  such  neglect,  espe- 
cially in  respect  to  final  process,  he  is  prima 
facie  liable  to  pay  the  whole  debt ;  and  con- 
clusively so,  unless  he  can  mitigate  the  amount, 
by  showing  that  he  was  unable  to  collect  by  an 
exercise  of  proper  diligence;  as,  if  the  defend- 
ant in  the  execution  were  insolvent,  or  the 
plaintiff  himself  have  been  the  cause  why  the 
whole  was  not  collected.  The  rule  was  thus 
laid  down  by  Parker.  J..  in  Weld  v.  Bartlett, 
10  Mass.,  474,  and  we  think,  correctly.  It  was 
repeated  and  enforced  in  the  subsequent  case 
of  Young  v.  Hosmer,  11  Id.,  89,  90,  to  a  greater 
extent,  and  with  more  severity,  than  is  neces- 
sary to  uphold  the  judge's  charge  here.  The 
same  rule  was  adopted  by  this  court,  in  an 
action  against  the  surety  for  the  jail  limits. 
Kellogg  v.  Manro,  9  Johns.,  300,  302.  The 
books  to  this  point  are  considered  in  Patterson 
v.  Wettervelt,  17  Wend.,  543,  where,  substan- 
tially, the  same  rule  was  adopted  in  respect  to 
an  escape  from  mesne  process. 

New  trial  denied. 

Criticised— 8  Denio,  831,  832. 

Cited  in-6  Hill,  653 ;  7  N.  Y..  662 :  21  N.  Y.,  484 ;  31 
N.  Y.,  256;  11  Hun. 568:  31  Barb..  65;  38  Barb.,23;  39 
Barb.,  70 :  4«  Barb.,  581;  10  Abb.  Pr.,  21;  4  Sandf.,  70; 
25  Mich.,  13. 
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*RUDD  ET  AL.  0.  DAVIS.     [*277 

Mechanic*'  Lien  in  New  York  City — Attetted  Ac- 
count— Burden  of  Proof. 

In  an  action  under  the  N.  Y.  City  Lien  Law.  Seas. 
L.  of  1830,  p.  412.  and  Sew.  L.  of  1K&,  p.  181,  brought 
to  charge  the  owner  of  a  building  for  labor  and  ma- 
terials furnished  the  contractor ;  (jucere,  whether  it 
can  be  made  a  ground  of  recovery,  that  the  con- 
tract, so  far  aa  a  certain  note  of  a  third  person, 
therein  agreed  to  be  taken  as  part  payment,  la  con- 
cerned, was  originally  entered  into,  and  the  note  de- 
livered, in  fraud  of  the  material  men. 

Upon  service  of  the  attested  account,  the  owner 
becomes  liable  for  any  balance  due  from  him  to  the 
contractor  at  that  time,  or  accruing  afterward;  and 
the  claimant  is  regarded  as  an  assignee,  pro  tanto, 
of  the  contractor's  demand. 

After  the  plaintiff  in  such  action  has  proved  his 
account,  and  a  substantial  performance  of  the  con- 
tractor's agreement  with  the  owner,  this  is  prima 
facie  sufficient  to  show  moneys  due  the  contractor, 
out  of  which  the  plaintiff  is  entitled  to  be  paid  :  and 
if  the  fact  is  otherwise,  the  onus  of  proving  it  is  on 
the  defendant. 

The  case  of  Haswell  v.  Goodchild,  12  Wend.,  373, 
commented  on,  and  explained. 

Citations— 21  Wend.,  405 ;  12  Wend.,  373 ;  Act,  1830, 
sees.  1,4. 

ON  error  from  the  N.  Y.  C.  P.  Rudd  and 
Rudd  sued  Davis,  under  the  N.  Y.  City 
Mechanics'  Act.  Sess.  L.  of  1830,  p.  412.  and 
Sess  L.  of  1832.  p.  181.  Their  attested  account, 
which  was  for  labor  done,  and  materials  fur- 
nished, amounted  to  $968,  and  was  served  a 
few  days  after  the  substantial  completion  of 
the  building  contract.  Harold  Geer  was  the 
contractor.  He  was,  by  written  contract,  to 
erect  certain  houses  for  Davis,  for  $37,600, 
payable  by  instalments;  the  last  payable  when 
the  work  was  finished  ;  $2.344  were,  by  the 
terms  of  the  contract,  payable  in  the  notes  of 
Seth  Geer. 

The  plaintiffs,  after  proving  their  account, 
and  a  substantial  performance  by  H.  Geer, 
rested.  The  court  held  they  must  be  nonsuited, 
unless  they  gave  further  proof  of  money  due 
under  the  contract  at  the  time  when  the  ac- 
count was  served.  To  this  the  plaintiffs  ex- 
cepted. 

The  plaintffs  then  gave  evidence  tending,  as 
they  insisted,  to  show,  that  the  contract,  so  far 
as  it  respected  the  note  of  $2,344,  was  made, 
and  the  note  finally  delivered  in  payment,  with 
a  view  to  defraud  the  material  men.  In  this 
*they  altogether  failed,  in  the  opinion  [*2  7  8 
of  the  court,  who  nonsuited  them.  To  this 
also  the  plaintiffs  excepted  ;  and  after  judg- 
ment, sued  out  a  writ  of  error. 

Mr.  C.  O'Conor,  for  plaintiffs  in  error. 

Mr.  J.  L.  Mason,  for  defendant  in  error. 

By  the  Court,  Cowen.  J.  Admitting:  that 
fraud  of  the  character  sought  to  be  established 
would  form  a  ground  of  recovery  (which  is 
quite  questionable),  there  was  clearly  no  evi- 
dence of  it  which  would  warrant  the  court  be- 
low in  submitting  the  question  to  the  jury. 

But  we  think  the  court  erred  in  holding, 
that  the  plaintiffs  were  bound  to  do  more,  m 
the  first  instance,  than  prove  performance  by 
H.  Geer,  the  contractor  and  principal  debtor. 
Pro  tanto,  the  plaintiffs  were  assignees  of  H. 
Geer's  demand  against  Davis,  21  Wend.,  405. 
who,  had  he  been  sued  by  H.  Geer,  must  have 
taken  the  burden  of  proving  payment,  on  the 
latter  showing  that  he  had  performed.  The  same 
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rule  applies  as  between  Davis  and  H.  Geer's 
assignees,  the  material  men.  The  statute  con- 
fers on  them  a  right  to  demand  payment  out 
any  arrears  of  the  contractor,  due  from  the 
owner  when  the  account  is  served,  or  accru- 
ing afterward.  Vide  Act  of  1830,  sees.  1,  4. 

Haswell  v.  Ooodchild,  12  Wend.,  373,  is  not 
incompatible  with  the  rule  mentioned  as  to  the 
onus  probandi.  In  that  case,  the  extra  work 
was  paid  for ;  and  though  other  work  was 
shown  to  have  been  done,  the  evidence  was 
quite  equivocal  whether  it  was  in  fulfillment 
of  any  written  contract;  or  if  it  were,  no  writ- 
ten contract  was  produced  or  shown,  to  fix  the 
time  of  payment  under  it.  The  decision  went 
on  the  circumstances;  but  it  never  can  be  re 
•ceived  as  repudiating  the  well  established  rule, 
that  when  you  show  work  done  under  a  con- 
tract, and  all  the  days  of  payment  past,  it 
throws  the  onus  of  proving  actual  payment  on 
the  employer.  Such  is  the  case  before  us. 

Judgment  reversed. 


279*]*JERMAINE0.  WAGGENER  ET  AL. 

Dam  of  Defendant  Raised  under  Authority  of 
Canal  Commissioners — Change  of  Plan — In- 
jury to  Plaintiff— Liability  of  Defendant — 
Functus  Offlcio — Repairs. 

The  Canal  Commissioners,  under  the  Act  for  the 
Construction  of  the  Crooked  Lake  Canal,  caused 
surveys,  etc.,  to  be  made  and  then  adopted  a  plan, 
as  required  by  the  Act,  preliminary  to  commencing 
the  work  ;  but  the  plan  had  no  reference  to  the  de- 
fendants' dam,  then  standing  at  the  outlet  of  the 
lake.  Afterward,  however,  the  Commissioners,  by 
way  of  substitute  for  a  portion  of  the  machinery 
contemplated  by  the  plan,  permitted  the  defend- 
ants to  increase  the  height  of  their  dam;  which 
being  done,  caused  an  injury  to  the  plaintiff's  lands 
lying  above,  greater  than  would  have  resulted  had 
the  plan  been  pursued ;  held,  that  the  alleged  au- 
thority from  the  Commissioners  constituted  no  pro- 
tection to  the  defendants,  against  the  plaintiff's 
claim  for  damages. 

The  powers  conferred  on  the  Commissioners,  in 
respect  to  the  adoption  of  the  plan  mentioned, were 
quasi  judicial ;  and  having  once  passed  upon  the 
question,  and  determined  what  the  plan  should  be, 
their  jurisdiction  in  that  particular  was  at  an  end. 

Serrible,  had  the  Act  stopped  with  a  general  au- 
thority to  the  Commissioners  to  construct  and  com- 
plete the  canal,  their  power  to  authorize  the  raising 
of  the  dam  in  question,  at  any  stage  of  the  work, 
might  have  been  implied ;  and  they  having  ad- 
judged it  necessary  that  the  power  should  be  exer- 
cised, and  given  the  defendants  authority  to  execute 
it,  the  latter  would  have  been  protected. 

But  the  Commissioners'  power  being  restricted  to 
the  adoption  of  a  plan  before  commencing  the  work, 
and  having  been  exercised  accordingly,  any  de- 
parture from  the  plan  fixed  upon,  injuriously  af- 
fecting a  third  person,  forms  a  ground  for  the  re- 
-covery  of  damages. 

The  rule,  protecting  one  for  acts  done  by  him 
under  the  direction  of  a  judicial  body,  prima  facie 
authorized  to  give  the  direction,  does  not  apply 
where  the  jurisdiction  of  those  giving  the  direction 
is  limited  to  a  single  act,  and  has  become  functug 
offlcio  by  its  performance. 

It  is  different  in  respect  to  magistrates  or  commis- 
•sioners,  having  power  to  act  on  certain  questions 
of  property  as  they  accidentally  arise,  in  the  form 
of  litigation,  assessment,  etc.;  for  their  agency  is 
general. 

Semble,  that  a  mere  volunteer  in  the  execution  of 
an  order  or  process,  not  legally  compellable  to  per- 
form that  duty  under  any  circumstances,  is  respon- 
sible even  for  latent  jurisdictional  defects. 

Held,  that  the  raising  of  the  dam  in  question  could 
not  be  defended  on  the  presumption  that  it  was 
done  pursuant  to  1  R.  S.,  206,  sees.  17, 18, 2d  ed.,  relat- 
ing to  extraordinary  repairs :  as  an  application  for 
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that  purpose,  and  an  adjudication  thereon,  by  the 
Canal- Board,  did  not  appear  to  have  been  made, 
and  are  not  to  be  presumed. 

Nor  was  it  defensible  as  a  necessary  act  of  ordi- 
nary repair,  within  1  R.  S.,  208,  sec.  32,  sub.  2. 

Citations— 1  R.  S.,  206,  sees.  17,  18 ;  208,  sec.  32,  2d 
ed.;  234,  326  :  5  Wend.,  170 ;  16  Wend.,  562 ;  6  Nev.  & 
Man.,  736. 

CASE  *for  raising  the  defendants'  [*28O 
dam,  so  as  to  flow  the  plaintiff's  lands  ly- 
ing along  the  margin  and  inlet  of  Crooked 
Lake.  The  cause  was  tried  before  Monell, 
Circuit  Judge,  at  the  Steuben  Circuit,  1839. 

In  1830,  the  plaintiff  purchased  and  took 
possession  of  two  parcels  of  land,  one  contain- 
ing 30  acres,  bounded  on  the  inlet  of  the  lake; 
and  the  other  containing  36  acres,  bounded  on 
the  lake  and  inlet.  Of  these  he  had  remained 
in  possession  ever  since.  In  the  same  year, 
the  plaintiff  purchased  another  parcel  of  land 
containing  340  acres,  bounded  on  the  lake  and 
inlet,  the  general  possession  to  be  given  in 
May,  1835;  but  he  was  to  have  immediate  pos- 
session of  part,  for  the  purpose  of  cutting  a 
ditch  and  making  a  road  near  the  beach  of  the 
lake.  The  plaintiff  acquired  the  general  pos- 
session of  the  340  acre  parcel,  in  1835,  accord- 
ing to  the  contract.  The  action  was  for  an 
injury  to  all  these  lands,  while  the  plaintiff 
had  possession;  and  to  the  ditch  on  the  340 
acres,  before  he  came  to  the  general  possession 
of  that  parcel. 

The  defendants'  dam  was  on  the  outlet  of 
Crooked  Lake.  The  state  of  this  dam,  its  in- 
fluence on  the  lake,  and  the  manner  in  which 
it  had  affected  the  land  in  question,  were  topics 
of  inquiry  on  the  trial;  the  evidence  thereon 
ranged  from  1812  down  to  1839. 

It  appeared  that  in  March,  1834,  the  defend 
ants  added  ten  inches  to  the  height  of  their 
dam.  This  they  did  by  permission  from  the 
Canal  Commissioners,  and  other  state  agents, 
with  a  view,  as  alleged,  thereby  to  aid  in  reg- 
ulating the  waters  of  the  Crooked  Lake  Canal. 

The  Act  authorizing  the  construction  of  that 
canal,  was  passed  April  11,  1829.  1  R.  S.,  234, 
2d  ed.  Shortly  after  its  passage,  Mr.  Hutchin- 
son,  an  engineer,  under  the  direction  of  the 
Canal  Commissioners,  and  pursuant  to  the  Act, 
devised  a  plan  of  the  proposed  work.  By  this 
plan,  the  lake  was  to  be  made  a  reservior  by  a 
state  dam  at  the  outlet,  about  150  feet  above 
the  defendants'  dam,  and  the  water  detained, 
when  necessary,  by  means  of  regulating  gates, 
of  such  a  width  as  to  make  the  top  water  line 
6|  *feet  above  the  canal  bottom.  The  [*28 1 
permanent  part  of  the  dam  was  to  be  made  84- 
feet  above  the  bottom  of  the  canal;  and  on  that 
the  contemplated  gates  were  to  be  hung;  the 
work  to  be  so  constructed  that,  when  the  water 
arrived  at  the  top  water  line,  the  gates  could 
be  used  to  permit  the  surplus  water  to  pass 
off.  This  plan  was  adopted,  and  the  state  dam 
built;  but  the  gates  were  not  then  constructed. 
It  had.  however,  no  reference  to  the  defend- 
ants' dam,  as  regulating  the  water  for  the  use 
of  the  canal.  Mr.  Hutchinson,  who  was  a 
witness,  after  detailing  the  original  plan,  said 
he  made  his  first  surveys  in  1829,  and  the  canal 
was  put  in  operation  in  1833.  He  gave  it  as 
his  opinion  that  the  waste  gates  were  sufficient 
to  control  and  discharge  the  flood  waters  of 
the  lake,  if  properly  managed.  The  raising  of 
the  defendants'  dam  in  March,  1834,  was  in- 
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tended  as  a  substitute  for  the  regulating  gates 
contemplated  by  the  above  mentioned  plan. 

In  1886.  the  gates  were  erected;  but  the  de- 
fendants continued  the  same  addition  to  the 
height  of  their  dam  after  that  time,  claiming 
the  right  to  do  so,  under  their  original  author- 
ity. Evidence  was  given  tending  to  show  that 
the  defendants'  dam,  thus  raised,  flowed  the 
plaintiff's  lands,  especially  in  high  water,  much 
more  than  the  regulating  gates  would  have 
done, if  managed  according  to  the  original  plan. 

The  plaintiff  insisted  that  the  alleged  au 
thority  to  raise  the  dam,  derived  from  the  state 
agents,  being  a  departure  from  the  plan  al- 
ready adopted,  was  void;  and  afforded  no  pro- 
tection to  the  defendants,  as  to  any  portion  of 
the  damages  subsequent  thereon. 

The  judge  charged  the  jury,  among  other 
things,  that  by  the  Statute  of  1829,  the  Canal 
Commissioners  were  to  make  a  plan  and  as- 
certain whether  the  work  could  be  accom- 
plished at  a  given  expense;  and  settle  all  claims 
for  damages.  That  the  plan  had  not  been  pur 
sued.  That  the  Commissioners  having  de- 
parted from  it,  their  permission  to  the  defend- 
ants to  raise  their  dam  to  the  top  water  line,  as 
established  in  that  plan,  and  their  raising  it 
282*]  accordingly,  could  *furnish  no  protec- 
tion as  against  a  citizen  injured  by  that  act. 

The  counsel  for  the  defendants  requested 
the  judge  to  charge  that  the  original  plan  hav- 
ing established  a  top  water  line,  the  defendants 
had  a  right  to  raise  their  dam  to  that;  though 
the  order  to  raise  it  might  not  afford  them  any 
protection.  The  judge  declined  so  to  charge. 
Verdict  for  the  plaintiff,  $930  damages.  The 
defendants  now  move  for  a  new  trial,  on  a  case. 

Mr.  J.  Taylor,  for  defendants. 

Mm*!-*.  B.  D.  Noxon  and  S.  Stevens,  for 
plaintiff. 

By  the  Court,  Cowen,  J.  Clearly,  this  is 
not  a  case  for  our  interference  with  the  ver- 
dict because  it  was  contrary  to  the  weight  of 
evidence,  either  on  the  question  whether  any 
injury  was  done,  or  on  the  right  supposed  to 
have  been  acquired  by  adverse  enjoyment,  or 
on  the  amount  of  damages  recovered.  Nor  is 
there  any  serious  question  arising  upon  the 
judge's  admission  or  rejection  of  evidence. 

The  objection  to  the  judge's  charge  raises  a 
point  of  more  difficulty.  Had  the  Statute  of 
1N29  stopped  with  a  ge'neral  authority  to  con- 
struct and  complete  the  canal,  the  power  to 
authorize  the  raising  of  any  dam  in  the  outlet, 
at  any  stage  of  the  work,  would  have  been 
implied.  The  adjudication  of  the  Canal  Com 
mi^sioners,  that  the  ten  inch  addition  to  the 
defendants'  dam  was  necessary  to  raise  the 
reservoir  with  a  view  to  an  adequate  supply  of 
water,  would,  in  such  case,  have  been  valid. 
The  defendants  would,  therefore,  have  been 
protected,  as  having  acted  under  the  authority 
of  a  court  possessing  competent  jurisdiction 
over  the  subject-matter;  for  there  is  no  pretense 
thut  they  have  raised  their  dam  higher  than  the 
Canal  Commissioners  directed  them  to  go.  I 
take  it  for  granted  that  the  alleged  permission 
was  given,  oecause,  although  the  evidence  to 
this  fact  was  not  all  that  way,  yet  the  decided 
balance  of  it  was,  and  the  Judge  assumed  in 
283*]  his  charge  that  the  permission  *was 
sufficiently  established.  Then,  by  repudiating 
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it  as  beyond  the  Commissioners'  jurisdiction r 
be  let  in  a  claim  for  damages  on  that  ground, 
which,  doubtless,  entered  into  the  verdict,  in 
part  at  least,  whatever  the  jury  may  have 
thought  as  to  the  effect  of  the  dam.  or  the 
right  to  build  and  maintain  It  at  the  former 
height,  independently  of  state  authority. 

But  the  statute  did  not  leave  the  Canal  Com- 
missioners to  act  under  a  general  and  unre- 
stricted power.  By  the2d  section,  1  R  8.,  284, 
2d  ed.,  they  were  required  to  cause  an  exami 
nation,  surveys,  levels  and  estimates  to  be  made, 
to  ascertain  whether  an  adequate  supply  of 
water  could  be  obtained  without  injuriously 
affecting  the  hydraulic  works  on  the  outlet. 
This  plan  was  to  be, either  by  raising  the  water 
in  the  lake  above  high  water  mark,  by  con- 
structing a  dam  across  or  near  the  outlet, or  by 
deepening  the  channel,  etc.,  or  upon  any  other 
approved  plan.  Then, by  the  3d  and  subsequent 
sections,  if,  by  the  examination,  etc.. it  should 
be  ascertained  to  their  satisfaction  that  a  plan 
could  be  adopted  which  should  work  no  injury 
to  the  hydraulic  works,  they  were  to  pursue  it 
in  the  construction  of  their  work;  but  not  un- 
less the  owners  of  the  hydraulic  works  below 
should  release  all  claim  to  damages.or  the  dam- 
ages should  be  first  assessed  and  paid,  or  tend- 
ered. And  in  no  event  was  the  work  to  be  com- 
menced, unless  security  should  be  first  given 
to  construct  the  canal  for  a  sum  not  exceeding 
$120,000. 

In  executing  this  authority, the  Commission- 
ers adopted  Mr.  Hutchinson'splan,  after  he,  a» 
their  engineer,  had  examined,  surveyed,  taken 
the  proper  levels  and  made  the  proper  esti- 
mates, in  the  language  of  the  Act.  This  plan 
comprehended  a  top  water  level,  to  be  secured 
by  iiii-iiiis  of  the  state  dam  connected  with  regu- 
lating gates.the  whole  being  entirely  independ- 
ent of.and  not  at  all  looking  to  the  defendants' 
dam  below.  The  canal  was  then  constructed, 
and  put  in  operation  upon  that  plan.  The  regu- 
lating gates  were  not  actually  erected  till  after 
the  Act  of  May  11,  1835,  1  R.  8.,  326,  2d  ed. 
By  this  Act,  some  additional  *powers  [*284 
were  conferred  upon  the  Commissioners,  but 
none  which  affect  the  question  between  these 
parties.  In  the  meantime  permission  was  given 
by  the  Commissioners,  for  the  defendants  to 
raise  their  dam  as  a  substitute  for  the  gates  of 
the  original  plan;  and  it  can  hardly  be  disputed, 
that  it  proved  considerably  more  injurious  to 
the  plaintiff  than  those  gates  would  have  been. 
For  the  injury  thus  occasioned,  he  had  a  right 
to  demand  damages,  unless  a  power  remained 
in  the  Commissioners  to  depart  from  the  orig- 
inal plan.  It  has  been  impossible  for  me  to  per- 
ceive any  rule  of  construction  under  which 
such  a  power  can  be  claimed.  The  statute  ex 
pressly  directed  them  to  procure  and  adopt  a 
plan,  preliminary  to  the  commencement  of  the 
work.  It  had  reference  not  only  to  the  expense 
of  the  work,  but  especially  to  the  manner  in 
which  the  flow  of  the  water  might  be  modified. 
The  height  to  which  the  water  was  to  be  raised , 
and  the  manner  in  which  it  was  to  be  regulated, 
was  a  most  material  object  of  inquiry  in  fixing 
on  a  plan,  not  only  in  reference  to  the  works 
below,  but  the  interests  of  proprietors  above 
the  state  dam.  And  any  departure  from  it.even 
in  the  structure  of  the  state  dam,  injuriously 
affecting  the  citizen,  would  form  a  ground  for 
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the  recovery  of  damages.  A  fortiori,  in  direc- 
tions given  to  raise  another  dam  to  which  the 
plan  had  no  reference  whatever.  The  Commis- 
sioners having  once  passed  upon  the  question, 
their  powers  were  at  an  end.  These  powers 
were  quasi  judicial.  The  adoption  of  a  specific 
plan,  was  but  another  name  for  the  rendition 
of  a  judgment  by  a  court  of  limited  jurisdic- 
tion. Such  a  step  is  in  its  nature  irrevocable, 
and  incapable  of  modification.  Aboveall, should 
it  be  so  holden,  after  it  is  acted  upon,  and  pur- 
chases made,  or  other  valuable  interests  ac- 
quired in  Reference  to  it.  In  this  respect,  the 
power  under  which  the  Canal  Commissioners 
acted  resembles  that  of  commissioners  of  high- 
ways or  streets,  relative  to  planning  and  lay- 
ing out  ways;  only  it  is  still  more  limited. 

The  more  plausible  suggestion  certainly  is, 
that  the  defendants  were  protected, because  the 
285*]  Canal  Commissioners  *had  jurisdiction 
of  the  subject-matter  ;  and  although  the  latter 
might  not  be  protected,  yet  the  defendants 
should  be,  inasmuch  as  they  acted  under  the 
direction  of  a  body  which  w as, prima  facie,  au- 
thorized to  give  the  direction.  But  that  rule 
certainly  cannot  apply  to  a  case  where  the  ju- 
dicial body  is  limited  to  a  single  act,  and  has 
become functus  officio  by  its  performance.  Juris- 
diction over  the  subject-matter  thus  ceases,  and 
must  be  regarded  for  all  purposes  as  if  it  never 
existed.  The  case  differs  in  more  respects  than 
one  from  that  of  an  officer  acting  under  an  or 
der  or  process  emanating  from  a  magistrate  or 
commissioner  having  power  to  act  on  certain 
questions  of  property,  as  they  may  accident- 
ally arise  in  the  form  of  litigation,  assessment, 
or  the  like.  The  State  thus  creates  a  general 
agent, for  whose  acts  his  inferior  minister  ought 
not  to  be  held  accountable,  although  the  su- 
perior may  have  exceeded  his  power.  It  is  oth- 
erwise of  a  special  limited  agency.  But  beside, 
I  am  not  aware  that  the  rule  of  protection  in 
Saoacool  v.  Boughton,  5  Wend.,  170,  and  its 
kindred  cases,  has  ever  been  extended  to  the 
inferior  officer  or  agent,  unless  the  order  or 
process  be  such  on  its  face  as,  if  valid,  he  is 
rompellable  by  law  to  execute.  Vide,  Earl  v. 
Camp,  16  Wend.,  562.  I  admit  that  it  need  not 
l»e  in  writing.  If  he  be  compellable  to  act  un- 
der a  parol  order,  he  ought  equally  to  be  pro 
tected.  But  the  defendants  were  not.  They 
were  mere  volunteers,  who  might  have  taken 
time  to  inquire  and  satisfy  themselves  whether 
the  power  had  been  exhausted.  Id.  In  Painter 
v.  Liverpool  New  Gas  &  Coke  Co.,  6  Nev.  & 
Mann.,  736,  Ld.  Denman,  Ch.  J.,  said  :  "  If  a 
third  party  chooses, for  his  own  benefit  and  ad- 
vantage, to  interfere,  and  take  upon  himself  to 
execute  a  writ,  he  must  take  care  and  see  that 
it  is  a  valid  process." 

But,  it  is  said  the  Canal  Commissioners  had 
general  power  to  direct  as  to  repairs  ;  and  we 
are  referred  to  1  R.  S.,  p.  206,  sees.  17.  18.  and 
p.  208,  sec.  32,  2d  ed.  Sections  17  and  18  au- 
thorize the  three  acting  Commissioners  to  sub 
mil  surveys,  etc.,  and  obtain  leave  of  the  Canal 
28($*j  *Board,  to  make  extraordinary  repairs 
or  improvements.  But  that  does  not  appear  to 
have  been  done  here;  and  we  can  no  more  pre- 
sume an  application  to  and  a  judicial  act  of 
the  Canal  Board,  than  we  could  presume  a  suit 
and  judgment  rendered.  Section  32,  subdivis- 
ion 3,  authorizes  the  acting  Canal  Commis- 
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sioner  for  the  line  to  prosecute  the  work  when 
such  leave  shall  be  obtained.  That,  of  course, 
has  no  application.  The  same  section,  subdi- 
vision 2.  authorizes  him  to  direct  and  cause  to 
be  made  such  ordinary  repairs  as  he  shall  per- 
ceive to  be  necessary.  But  to  call  this  ten  inches 
addition  to  the  defendant's  dam,  a  repair,  in 
any  sense,  would  be  straining  the  world  alto- 
gether beyond  its  natural  meaning.  It  was  a 
completion  of  the  measure  for  raising  and  main 
taining  the  reservoir  at  its  top  water  line,  con- 
trary to  the  original  plan.  A  church  is  finished 
except  the  steeple;  surely  it  would  be  a  great 
departure  from  accuracy,  to  call  the  finishing 
of  the  work  on  the  steeple,  a  repair. 

But  the  addition  to  the  dam  does  not  rise 
above  the  top  water  line  ;  and  therefore,  it  is- 
said,  no  mischief  is  done  beyond  what  would 
accrue  from  the  state  work.  That  cannot  be  so. 
The  addition  was  a  permanent  structure  ; 
whereas  the  gates,  properly  managed,  have  the 
capacity  to  accommodate  themselves  to  the 
state  of  the  water  above,  whether  high  or  low, 
so  that  it  shall  not  rise  above  the  prescribed 
line.  The  complaint  is.that  the  defendants'  dam 
does  its  mischief  mainly,  perhaps  entirely,  by 
not  yielding,  or  being  capable  of  modification, 
in  times  of  very  high  water.  This  is  doubtless 
so;  at  least  the  jury  were  right  in  saying  so  on 
the  evidence. 

On  the  whole,  we  think  the  learned  judge 
was  right  in  his  direction  to  the  jury;  and  that 
a  new  trial  must,  therefore,  be  denied. 

New  trial  denied. 

Reversed-7  Hill,  357. 

Reviewed-35  Barb.,  415;  50  Barb.,  582;  32  How. 
Pr.,  56;  6  Park.,  271. 
Limited  and  distinguished— 3  Edw.,  555. 
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Negotiable  Paper — Forged  Indorsement — Pay- 
ment by  Drawee  to  Subsequent  Innocent  In- 
dorsee— Succeasive  Indorsers — Each  may  Re- 
cover of  his  Immediate  Indorser — Notice. 

The  defendants,  indorsees  of  a  draft  payable  to 
B.'s  order,  received  the  same  through  several  suc- 
cessive indorsements,  B.'s  name  appearing  as  the 
first,  and,  as  agents  of  their  immediate  indorser,  but 
without  disclosing  their  agency,  presented  it  to  the 
plaintiffs,  by  whom  it  was  paid.  The  latter  subse- 
quently ascertained  that  the  name  of  B.  was  a  for- 
gery :  and  having  notified  the  defendants  of  this 
fact,  sued  to  recover  back  their  payment.  Held,  that 
though  the  defendants  were  innocent  of  any  in- 
tended wrong,  they  had  obtained  money  of  the 
plaintiffs  on  an  instrument  to  which  they  had  no 
title,  and  were,  therefore,  bound  to  refund ;  and 
this,  though  notice  of  the  forgery  was  not  given  till 
more  than  two  months  after  they  had  received  the 
money,  and  transmitted  it  to  their  principal. 


NOTE.— Negotiable  paper— Forged  inducement. 

That,  upon  the  transfer  nf  a  note  there  is  an  implied 
warranty  nf  genuineness,  see  Herrick  v.  Whitney, 
15  Johns.,  240,  note. 

"Where  one  pays  money  on  forged  paper  by  dis- 
counting or  cashing  it,  he  can  always  recover  it 
back,  provided  he  has  not  himself  contributed  ma- 
terially to  the  mistake  by  his  own  fault  or  negli- 
gence, and  provided  that  by  an  immediate  or  suf- 
ficiently early  notice  he  enables  the  party  to  whom 
he  has  paid  it  to  indemnify  himself  as  fur  as  possi- 
ble. [Allen  v.  Sharpe,  37  Ind..  73 ;  2  Parsons  N.  & 
B.,  597.]  And  now  the  doctrine  is  favored  that  even 
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Mi-Ill,  also,  tlmt  the  payee  was  not  disqual  fled  by 
interest  from  being  a  witness  for  tin-  plaintiffs. 

Noiu-  but  tin-  payee  can  a«Wrt  any  tnli-  t<>a  lull 
ur  nut.-  payable  t..  i.r.liT.  uitlmut  Ins  Indonemenk 

Semi>i,,  that  If  one  aooepta  a  draft  Intbebandaol 

a  IH»HI  'i'f.  holdor.  he  will  no«  be  allowed  afterward 

to  dispute  thegeiiuiness  ol  tin-  ilrawcr's  signature, 
though  In-  inav  that  ..f  tin-  indorsee;  and  payment 
operates.  In  this  n-sp.-i-t.  tin-  same  as  an  acceptance. 
Money  paiil  by  mn-  party  to  another  through  a 
mutual  mistake  of  facto.  In  respect  to  which  both 
were  equally  bound  to  inquire,  may  be  recovered 


ia.-. 

Semitic,  whore  a  drawee  of  a  draft  has  paid  it  to  an 
innocent  liui,i«-r  on  the  faith  of  a  forged  indorse- 
ment, mere  lanw  of  tfOM  in  the  abstract,  however 
lonir.bet  ween  the  payment  and  notice  of  toe  forgery. 
will  not  deprive  him  of  his  remedy  over;  provided 
he  he  has  Incurred  no  unreasonable  delay  after  dis- 
covery of  the  forgery. 

Cases  relating  to  the  effect  of  delay  in  giving  no- 
tice under  these  and  similar  circumstances,  com- 
mented on.and  some  of  them  disapproved;  especially 
Cocks  v.  Masterman,  9  Barn.  &  C..  902. 

Where  several  successive  indorsees  have  ad- 
vanced money  on  a  draft  payable  to  order,  and  it 
turns  out  that  neither  had  title  by  reason  of  the  first 
indorsement  being  a  forgery  ,each  may  recover  from 
his  immediate  indoreer. 

A  bank  to  which  a  draft  is  indorsed  and  sent  for 
the  purpose  of  collectinK  it  as  agent  of  the  indor- 
ser,  and  which  transacts  the  business  without  dis- 
closing its  agency,  may  be  regarded  and  charged  as 
principal  by  those  with  whom  it  thus  dealt.  And  it 
will  be  no  answer,  that  it  is  the  uniform  custom  of 
banks  to  transact  such  business  without  disclosing 
their  agency. 

Citations-Chit.  Bills,Am.  ed.  1839,  286  a,  336,  337.  430, 
628  •  10  \Vh.,  :!33.  344,  3.V),  354,  355  ;  17  Mass.,  33  ;  9  Barn. 
&  C  .  902  :  3  Barn.  &  C.,  428  ;  6  Taunt.,  70  :  3  Burr.,1354; 
3  Esp..  60;  1  Binn.,  27  ;  4  Ball.,  234;  5  Taunt.,  488,  495, 
n  ;  Chit.  Bills,  463,  Am.  ed.,  1S39  :  20  Wend..  433. 

A  SSUMPSIT,  to  recover  money  paid  on  a 
2x  draft,  tried  at  the  Albany  Circuit,  in  1840, 
before  Cushman,  Circuit  Judge.  The  draft  was 
drawn  on  the  plaintiffs  by  the  Montgomery 
288*]  County  *Bank,  payable  to  the  order  of 
E.  Bentley,  Jr.  It  purported  to  have  been  in- 
dorsed successively  by  Bentley,  then  by  one 
Budd,  afterward  by  the  Bank  of  N.  Y.,  and 
lastly  by  the  defendants,  to  whom  the  plaint- 
iffs paid"  it.  The  payment  of  it  was  made  Mar. 
28,  1839.  The  ground  on  which  the  plaintiffs 
sought  to  recover  back  the  money  was,  that 
the  indorsement  purporting  to  be  that  of  Bent- 
ley  was  a  forgery,  which  fact  was  proved  by 
Bentley  and  others  on  the  trial. 

June  7,  1839,  the  plaintiffs'  attorney  called 
on  the  defendants,  and  asked  to  have  the  money 
refunded,  notifying  them  at  the  same  time  of 
the  forgery. 

When  the  plaintiffs  offered  Bentley  as  a  wit- 
ness, the  defendants  objected,  insisting  that  he 
was  incompetent,  as  being  interested.  The  ob- 
jection wa-s  overruled,  and  Bently  permitted 
tolestify;  whereupon  the  defendants  excepted. 
The  defendants  offered  to  prove,  and  the 
plaintiff-  admitted,  that  they  (defendants)  re- 
ceived the  draft  from  the  Bank  of  N.  Y.  to 
collect,  as  agents  for  the  latter,  and  that  as  such 
they  received  the  money  and  paid  it  over  to 
their  principals,  before  notice  of  the  forgery. 


The  defendants,  however,  never  disclosed  their 
agency  to  the  plaintiffs  till  called  on  by  die 
plaintiffs'  attorney,  as  above  mentioned,  and 
notified  of  the  forgery. 

The  defendants  further  offered  to  show  a 
uniform  custom  of  the  banks  of  this  State,  to 
receive  and  collect  drafts  in  the  manner  this 
was  done,  without  disclosing  their  agem-y. 
The  plaintiffs  objected,  on  the  ground  ol  Ir- 
relevancy, and  the  judge  overruled  the  offer, 
to  which  the  defendanls  again  excepted. 

A  verdict  having  been  rendered  for  the 
plaintiffs,  the  defendants  now  moved  fora  new 
iriiil  on  a  bill  of  exceptions,  presenting  the 
above  and  some  other  points. 

Mr.  S.  Stevens,  for  defendants. 

Mr.  I.  Harris,  for  plaintiffs. 

*By  (tie  Court,  Cowen,  J.  It  is  not  [*289 
perceived  what  advantage,  direct  or  remote, 
Bentley  can  derive  from  the  plaintiffs'  recov- 
ery, nor  what  he  can  lose  by  their  failure.  It 
is  said,  the  plaintiffs  will  hold  the  money  to  be 
recovered  in  trust  for  the  witness.  This  is  not 
iso.  Their  recovery  or  failure  will  neither  add 
to  nor  take  from  their  liability  to  him.  Their 
recovery  will  not,  as  the  defendants'  counsel 
supposes,  estop  them  to  deny  that  Bent  ley's 
name  was  forged.  The  record  and  proceedings 
here  would  not,  as  such,  beany  evidence  what- 
ever between  him  and  the  plaintiffs.  The  whole 
is  but  a  more  solemn  admission  of  the  forgery; 
and  his  being  sworn  as  a  witness,  adds  nothing 
to  its  strength  in  his  favor.  Should  he  sue  the 
Montgomery  County  Bank,  and  should  they 
plead  payment, they  would  have  the  seme  right 
to  contest  the  forgery  as  if  this  suit  had  never 
been;  nor  could  any  of  the  proceedings  here  be 
used  as  evidence  against  the  witness,  even 
though  the  plaintiffs  should  fail  to  establish  the 
forgery  against  these  defendants. 

On  the  merits,  there  was  nothing  in  the  nat- 
ure of  the  transaction  to  conclude  the  plaint- 
iffs against  showing  the  forgery.  They  hnd 
done  no  act  giving  currency  to  the  bill  on  the 
strength  of  Bentley's  name.  Even  had  they 
accepted  it  on  the  day  when  it  was  drawn,  the 
defendants  could  have  holden  them  concluded 
only  in  respect  to  the  genuineness  of  the  draw- 
er's name,  he  being  their  immediate  correspon- 
dent. Chit.  Bills,  336,  337,  Am.  ed.  of  1839. 
And  the  act  of  payment  could  amount  to  no 
more.  Neither  acceptance  nor  payment,  at  any 
time,  nor  under  any  circumstances,  is  an  ad- 
mission that  the  first,  or  any  other  indorser's 
name  is  genuine.  Id.,  628.  In  point  of  title, 
then,  the  case  of  the  defendants  was  the  same 
as  if  the  name  of  Beutley  had  not  appeared  on 
the  bill  They  have  obtained  money  of  the 
plaintiffs  without  right,  and  on  the  exhibition 
of  a  forged  title  as  a  genuine  one.  The  plaint- 
iffs paid  their  money  under  the  mistaken  belief 
thus  induced,  that  the  name  was  genuine.  To 


negligence  in  making  the  mistake  is  no  bar  to  re- 
covery, unless  it  results  In  loss  or  damage."  2  Dan- 
iel, Neg.  lusts.,  sec.  13K9.  citing  on  last  point,  Law- 
rence v.  American  Nat'l  Bank,  54  N.  Y.,  435;  Na- 
tional Bank  of  Commerce  v.  National  M.  B.  A.,  55N. 
Y..  u'll:  Young  v.  Lehman.  63  Ala.,  52$:  Fraker  v. 
Little.  "4  Kansas.  598;  U.  S.  v.  National  Park  Bank, 
6  Fed.  R.,  852. 

For  full  discussion  of  the  subject  see  Daniel,  on 
Neg.  Insts.,  chap.  X LI  I.;  American  Law  Review, 
April,  1875.  Compare,  also,  Baldwin  v.  Ely,  9  How., 
580,  note.  Law.  ed. 

183 


A  drawee  of  n  check  is  not  bound,  as  to  one  pre- 
senting the  check  for  payment,  to  examine  and  as- 
certain the  genuineness  of  the  payee's  indorsement 
before  paying  it.  Corn  Exchange  Bank  v.  Nassau 
Bank,  91  N.  Y..  74. 

Some  other  receni  New  York  cases  on  the  general 
subject  are.  Palm  V.  Watt,  7  Hun. 317  ;  St.  Nicholas 
Bank  v.  Nat'l  Bank  of  State  of  N.  Y..3  Weekly  Dig., 
583 :  Welsh  v.  German  Am.  Bank,  4:.'  Super.  Ct..  4«2 ; 
73  N.  Y.,  424;  Thompson  v.  Bank,  46  Super.  Ct..  1  : 
82  N.  Y.,  1  :  Allen  v.  Fourth  Nat'l  Bank.  59  N.  Y.,  12 
(see  6  Fed.  Rep.,  854). 
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a  note  or  bill  payable  to  order,  none  but  the 
payee  can  assert  any  title  without  the  indorse- 
i!$>O*]  ment  *of  such  payee;  not  even  a  bona 
fide  holder.  Id.,  286  a,  430. l 

But  it  is  said,  the  equities  of  the  parties  are 
equal,  and  the  defendants  having  possession, 
must  prevail.  No  doubt  the  parties  were  equally 
innocent  in  a  moral  point  of  view.  The  con- 
duct, of  both  was  bona  fide,  and  the  negligence 
or  rather  misfortune  of  both  the  same.  It  was 
the  duly,  or,  more  properly,  a  measure  of  pru 
deuce,  in  each  to  h  ive  inquired  into  the  for- 
gery, which  both  omitted.  But  this  raises  no 
preference  at  law  or  equity  in  favor  of  the  de- 
fendants, but  agafnst  them.  They  have  ob- 
tained the  plaintiffs'  money  without  considera- 
tion; not  as  a  gift,  but  under  a  mistake.  For 
the  very  reason  that  the  parties  were  equally 
innocent,  the  plaintiffs  have  the  right  to  re- 
cover; and  that  was  conceded  throughout,  in 
the  authority  cited  on  another  point  by  the  de- 
fendants' counsel.  U.  S.  B.  v.  B.  of  Georgia, 
10  Wh.,  333,  354.  The  whole  course  of  argu- 
ment and  authority  in  that  case,  went  on  the 
fault  of  the  party  who  paid  the  money.  It  was 
likened  to  the  case  of  a  bank  paying  a  check, 
or  which  the  name  of  the  drawer  was  forged, 
which  was  again  assimilated  to  the  acceptance 
of  a  bill  of  exchange,  where  the  drawer's  name 
is  forged.  It  was  said  that,  in  such  cases,  the 
payur  or  acceptor  takes  upon  himself  the 
knowledge  cf  his  correspondent's  handwriting, 
and  shall  be  concluded.  Even  that  is  going  a 
great  way,  unless  some  bona  fide  holder  has  pur- 
chased the  paper  on  the  faith  of  such  an  act. 
But  it  is  sufficient  to  distinguish  the  case,  that 
it  goes  on  the  superior  negligence  of  the  party 
paying  or  accepting.  At  page  355,  the  court 
draw  an  express  distinction  between  the  effect 
of  acceptance  or  payment  as  a  recognition  of 
the  drawer's,  and  the  indorser's  handwriting. 
It  is  said,  the  forgery  of  an  indorsement  is  not 
a  fact  which  the  acceptor  is  presumed  to  know. 
And  perhaps  the  decision  in  the  case  cited, 
should  be  rested  entirely  on  negligence  in  the 
Bank  of  Georgia.  Vide,  Id.,  p.  344;  also  the 
29  1*]  case  *of  Gloucester  Bk.  v.  Salem  Bk.,  17 
Mass.,  33,  cited  10  Wh.,  350. 

But,  it  is  said,  the  plaintiffs  here  delayed 
giving  notice  of  the  forgery,  from  the  28th  of 
March  till  the  7th  of  June.  Under  what  cir- 
cumstances, is  not  disclosed  ;  for  the  point  of 
delay  was  not  made  at  the  trial.  That  is  a 
sufficient  reason  why  it  should  not  be  listened 
to  here.  But  lam  not  willing  to  concede,  that 
delay  in  the  abstract,  as  seems  to  be  supposed, 
can  deprive  the  party  of  his  remedy  to  recover 
back  money  paid  under  the  circumstances  be- 
fore us.  It  is  said  the  defendants  had  in- 
dorsers behind  them  ;  and  by  delay,  they  were 
prevented  from  charging  them,  by  giving  sea- 
sonable notice.  Admit  this  to  be  so  ;  the  plaint- 
iffs did  not  stand  in  the  relation  of  a  holder. 
They  were  the  drawees,  and  advanced  the 
money  by  way  of  payment.  They  would  never, 
therefore,  think  of  notice  to  the  defendants, 
till  they  accidentally  discovered  the  forgery. 
If  there  had  been  any  unseasonable  delay  aft- 
er such  discovery,  another  question  would 

1.— The  same  jreneral  doctrine  has  been  recently 
held  in  Louisiana.  Dick  v.  Leverich,  11  La.  Curry, 
573 ;  and  see  Talbot  v.  Bank  of  Kochester,  post.  p. 
295. 
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be  presented.  I  infer  from  Ihe  rigor  of  the 
case  cited  by  the  defendants'  counsel,  Cocks  v. 
Ma&terman,  9  Barn.  &  0.,  902,  that  he  would 
exact  as  great,  indeed  greater  diligence  in 
giving  notice,  than  is  necessary  to  fix  an  in- 
dorser.  There,  the  plaintiffs  had  paid  to  the 
defendants,  the  holders,  an  acceptance,  pur- 
porting to  be  in  the  name  of  the  plaintiff s'cus 
tomcrs.  The  bill  was  drawn  payable  at  the 
plaintiffs'  bank.  The  next  day,  discovering  the 
forgery,  they,  on  the  same  day,  gave  notice  to 
the  defendants  and  the  indorsers.  This  was 
held  too  late.  The  court  even  declined  to  give 
an  opinion,  whether  notice  op.  the  very  day  of 
payment  would  have  entitled  the  plaintiffs  to 
recover ;  but  held,  that  notice  on  the  very  day 
was  at  all  events  necessary,  and  that  short 
of  this,  the  plaintiffs  were  not  entitled  to  re- 
cover. They  said,  the  holder  must  not,  by 
want  of  notice,  be  deprived  of  the  right  to 
take  steps  against  the  parties  to  the  bill,  on 
the  very  day  when  it  was  paid  ;  and  they  ad- 
mitted that  this  was  requiring  one  day  in- 
creased diligence,  beyond  what  would  have 
been  required  in  the  ordinary  case  of  dishon- 
or. In  the  latter  *case,  they  allowed  [*292 
that  notice  on  the  next  day  would  have  been 
in  season.  In  a  previous  case  of  payment  un- 
der the  like  circumstances,  notice  having  been 
given  on  the  very  day,  the  bankers  who  paid 
for  their  customer,  were  allowed  to  recover. 
Wilkinson  v.  Johnson,  3  Barn,  &  C.,  428.  In 
this  earlier  case,  the  payment  was  made  for  the 
honor  of  indorsers,  whose  bankers  the  plaint- 
iffs were.  Both  cases  were  treated  by  the  court 
as  standing  on  the  same  principles,  though  in 
the  latter  case  they  do  not  put  it  distinctly  on 
any  principle.  In  the  earlier  case,  they  said 
the  plaintiffs  were  not  the  drawees,  or  accept- 
ors, nor  the  agents  of  any  supposed  accepiors. 
The  same  thing  may,  I  take  it,  be  said  of  the 
latter  case,  though  the  plaintiffs  assumed  to 
pay  for  the  acceptors.  They  could  scarce- 
ly have  intended  to  pay  as  mere  agents  for 
the  acceptors,  an  act  which  would  have  ex- 
tinguished the  bill,  and  cut  them  off  from  a 
remedy  against  the  drawers  and  indorsers. 
Where  a  bill  or  note  is  payable  at  a  bank,  and 
no  express  direction  given  by  the  principle  to 
the  bank,  on  its  coming  in  with  indorsers,  the 
bank,  of  course,  takes  the  paper  as  a  purchaser, 
or  holder  ;  and  for  its  own  indemnity,  presents 
it  to  the  principal  for  payment,  on  the  very 
day,  or  as  soon  as  may  be.  Thus,  there  is  a 
good  chance  to  detect  the  forgery  of  his  name; 
and  hurry  the  notices  to  the  other  parties. 
Whatever  forgeries  there  may  be,  are  soon 
brought  to  light.  .In  the  earlier  of  the  twj 
cases  cited,  the  court  said:  "The  general  rule 
of  law  is  clear  and  not  disputed,  viz. :  that 
money  paid  under  a  mistake  of  facts,  may  be 
recovered  back,  as  being  paid  without  consid- 
eration." In  the  latter  case,  the  court  do  not 
deny  the  rule,  nor  that  it  would  apply  to  the 
case  before  them.  But  to  enforce  ii,  they  re- 
quire an  almost  impracticable  diligence.  I 
doubt  whether  this  case  can  be  sustained 
except  upon  its  own  peculiar  circumstances, 
if  it  can  be  sustained  at  all.  In  all  the 
previous  cases,  where  a  recovery  had  been 
denied,  there  was  carelessness,  or  delay,  or 
both.  Smith  v.  Mercer,  6  Taunt.,  76,  was 
much  like  Cocks  v.  Masterman,  and  there  had 
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been  a  neglect  to  discover  the  forgery  and  give 
t!1K**l  notice,  for  *a  week's  lime.  The  case 
of  Price  v.  NeaU,  8  Burr.,  1354.  was  one  of 
palpable  neglect,  in  both  payment  and  delay. 
Some  other  cases  turn  on  similar  principles. 
Barber  v.  OingeU,  8  Esp.,  60  ;  U.  8.  Bk.  v.  Bk. 
of  Georgia,  and  Gloucester  Bk.  v.  Salem  Bk.  be- 
fore cited  ;  Levy  v.  Bk.  of  U.  8.,  1  Binn.,  27  ; 
8.  C.,  4  Dall.,  284.  If  Cocks  v.  Matterman  is 
to  be  followed,  it  must,  I  think,  be  on  the  stance 
principle.  The  plaintiffs  paid  on  the  faith  of 
their  correspondent's  name.  The  former  were 
not  named  as  drawees  ;  but  they  had  a  supe- 
rior knowledge  of  their  correspondent's  hand- 
writing, which  "they  neglected  to  exert.  It 
might,  therefore,  have  been  reasonable  to  re- 
quire that  they  should  overcome  the  objection 
of  neglect,  by  such  a  speedy  movement  as  to 
save  all  possible  advantage  to  the  holder, 
against  the  prior  parties.  But,  where  each 
party  enjoys  only  the  same  chance  of  knowl- 
edge, no  case  demands  any  thing  more  than 
reasonable  diligence  in  giving  notice,  after  a 
discovery  of  the  forgery.  The  common  case 
of  paying  forged  bank  notes,  is  one  instance. 
And  navy  and  victualing  bills,  having  been 
treated  as  standing  on  the  same  footing.  Jones 
v.  Ryde,  5  Taunt.,  488  ;  Bruce  v.  Bruce,  Id., 
495,  n.  These  are  cases  of  transferring  notes 
from  one  to  another,  which  turn  out  to  be  un- 
available by  reason  of  a  forgery,  in  respect  to 
which  both  parties  are  equally  ignorant,  the 
one  being  no  more  guilty  of  neglect  than  the 
other ;  indeed,  neither  being  negligent,  but 
both  being  imposed  upon  under  the  exercise  of 
ordinary  diligence.  At  all  events,  it  does 
not  lie  with  the  payor  to  complain  of  the  very 
neglect  imputable  to  himself.  Neglect  to  give 
notice,  after  discovering  the  forgery,  is  another 
matter.  Vide,  Chit.  Bills,  Am.  ed.  of  1839,  p. 
463.  If  the  indorsers  are  to  be  charged,  as 
such,  why  should  not  the  accidental  delay  in 
discovering  the  forgery,  on  a  paid  bill  especial 
ly,  operate  as  an  excuse  for  not  giving  them 
immediate  notice? 

The  defendants  did  not  disclose  their  agency, 
and  must,  therefore,  as  between  them  and  the 
plaintiffs,  be  taken  to  have  acted  as  principals. 
294*]  They  obtained  the  money  of  *the 
plaintiffs  on  a  bill  of  exchange,  payable  to  the 
order  of  Bentley,  under  a  forged  indorsement 
of  his  name.  Money  has  been  successively  paid 
by  mistake  of  the  several  indorsees,  the  plaint- 
iffs, the  defendants,  the  Bank  of  N.  Y.,  etc., 
and  the  remedy  by  each  is  plain.  It  is  by  action 
over,  each  against  his  respective  indorser.  The 
bill  has  never  been  put  in  a  regular  course  of 
negotiation,  for  want  of  Bentley's  name.  No 
one  who  has  advanced  money  on  it.  therefore, 
obtained  what  he  supposed  he  had  got ;  and 
the  indorsers,  beside  being  liable  as  such,  may 
each  be  sued,  as  having  received  money  with 
out  consideration. 

The  proof  offered,  relative  to  the  custom  of 
banks  to  collect  paper  received  by  them  as 
agents,  without  communicating  the  name  of 
their  principal,  would  have  disclosed  a  case  in 
which  it  would  be  apparent  that  the  defend 
ants  might  or  might  not  have  been  agents. 
The  object  of  the  proposed  proof  was,  to  sup- 
ply the  want  of  direct  evidence,  that  notice  of 
the  agency  had  been  given  by  them  at  the  time. 
Till  they  had  superadded  proof  of  another  cus- 
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torn,  for  banks  never  so  to  receive  paper  and 
collect  as  principals,   the  proposed  evidence 
could  have  had  no  tendency  to  affect  tin-  pluim 
iffs  with  such  notice.     Knowledge  that  the  <!<• 
fendants  might  be  acting  as  agents,  was  not 
enough.      This  is  so  of  every  man  ostensibly 
transacting  business  as  a    principal.       Vide, 
Mills  v.  Hunt,  20  Wend.  483.      The  proof  of- 
fered and  rejected  was,  therefore,  irrelevant. 

New  trial  denied. 

AppHed-1  Hill,  290 

Money  paid  under  mMake  of  fact*— Recovery  of. 

Approved— 1  Lans.,  19. 

Explained— 4  N.  Y.,  165. 

L>i8tingui8hed-123  Mass.,  89. 

Cited  in-1  N.  Y..  116  (49  Am.  Dec..  312),  3  N.  V .,237; 
19  N.  Y.,  503 :  38  N.  Y.,  310 :  40  N.  Y..  3«5 ;  45  N.  Y.. 
304  ;  5  Lans..  396;  26  Barb..  427 :  46  How.  Pr..  381 ;  12 
Abb.  N.  S..  115;  6  Duer.,  486;  2  Hob.,  585;  35  Super, 
290 ;  20  Am.  Rep.,  94  (42  Md.,  391). 

Forged  or  spurious  paper— Notice— Laches-  Rem- 
ain tint  lost  by  mere  lapse  of  time.  Distinguished— 
23  Mass.,  69. 

Cited  in-3  N.  Y.,  236;  10  N.  Y.,  75,  79;  75  N.  Y., 
562;  50  Barb..  114;  35  Super.,  301;  37  Super..  158;  69 
Mo.,  314  ;  8  Am.  Rep.,  352  (10(1  Mass.,  444). 

SpurUrwi  i/d/H  i — Forged  indorsement  does  not  pass 
title— Recovery  of  money  paid  upon.  Distinguished 
-85  N.  Y.,  212  (39  Am.  Rep.,  655);  12}  Mass..  69. 

Approved-59  Barb.,  555,  556;  22  Cal.,  248,  249. 

Explained— 2  Sandf .,  255. 

Followed— 75  111.,  644. 

Cited  in-6  N.  Y.,  233;  10  N.  Y.,  75,  83;  17  N.  Y., 
208  ;  46  N.  Y.,  81  (7  Am.  Rep.,  313);  59  N.  Y.,  77  (17  Am. 
Rep.,  312);  91  N.  Y..  79  (39  Am.  Rep.,  655);  55  Barb.,90; 
37  How.  Pr.,  210;  41  How.  Pr.,  259;  56  How.  Pr..  482; 
6  Abb.  N.  S..  299;  7  Abb.  N.  S.,  125, 127.  150;  2  Rob., 
411;  1  Sweeny,  72;  1  Daly,  148;  8  W.  Dig.,  305:  3 
Allen,  259 ;  51  Mo.,  278. 

Collecting  agent—  When  maybe  charged  as  princi- 
pal. Cited  in— 1  Denio.,  612;  64  N.  Y.,  475  (13  Am. 
Rep..  616). 
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Theft  of  Certificate  of  Deposit  from  Mail— For- 
gery of  Indorser's  Name—  When  Properly  Re- 
mains in  Sender — Payment  to  Innocent  Holder 
— Election  of  Remedies  by  Owner — Laches. 

T.,  the  owner  of  a  certificate  of  deposit  in  the 
Bank  of  L.,  payable  to  order,  caused  it  to  be  in- 
dorsed with  directions  that  it  should  be  paid  to  W. 
&  Co.,  and  then  transmitted  it  to  them  by  mail, 
though  without  their  knowledge  or  request.  It 
never  reached  W.  &  Co.,  but  was  stolen  on  its  way, 
and  their  names  forced  upon  it ;  after  which,  it 
came  to  the  defendants'  hands  in  the  ordinary 
course  of  business,  who  collected  the  money  on  it, 
supposing  themselves  to  be  the  owners;  held,  that 
T.  had  an  election,  either  to  sue  the  defendant!  in 
trover  as  for  a  conversion  of  the  certificate,  or  to 
recover  the  amount  in  an  action  for  money  had  and 
received. 

And  though  the  Bank  of  L.  had  been  guilty  of 
laches  in  apprising  the  defendants  of  the  forgery 
after  the  payment  of  the  certificate ;  held,  that  this 
constituted  no  defense  against  T.'s  claim,  however 
the  matter  might  stand  as  between  the  defendants 
and  the  Bank. 

Under  such  circumstances,  a  recovery  and  satis- 
faction in  favor  of  T.  against  the  defendants,  would 
transfer  the  property  in  the  certificate  to  the  latter. 

The  owner  of  a  certificate  of  deposit  who  indorses 
it  payable  to  another,  and  sends  it  to  him  by  mail, 
but  without  his  knowledge,  retains  the  property  in 
it  until  the  indorsee  receives  it. 

Citations-1  Hill.  287;  2  Ld.  Raym..  1216;  Chit. 
Bills,  Am.  ed.,  1839,  258,  260,  337,  and  n.;  6  Esp.  57  ;  2 
Burr.,  1216. 

A  SSUMPSIT,  for  money  had  and  received, 
li  tried  before  Dayton,  C.  Judge,  in  the 


NOTE.  —  Negotiable  paper  —  Forged  indorsement 
See  preceding  case  and  note. 
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year  1840.  The  plaintiff's  claim  was  for  a  sum 
of  money  received  by  the  defendants  from  the 
Livingston  County  Bank,  under  the  following 
circumstances:  In  July,  1838,  the  plaintiff  in- 
closed in  a  letter  directed  to  H.  B.  Washburn 
&  Co.,  N.  Y.,  a  certificate  of  deposit  in  the 
Livingston  County  Bank,  of  $162.50,  which  he 
'had  purchased,  and  which  was  payable  to  the 
order  of  one  John  Kerr.  When  inclosed  in  a 
letter,  it  was  regularly  indorsed  thus:  "Pay 
H.  B.  Washburn  &  Co.  (Signed)  John  Kerr." 
H.  B.  Washburn  &  Co.  had  no  knowledge  of 
the  transmission  of  the  certificate  to  them,  at 
the  time,  nor  did  it  ever  reach  them;  but  on 
its  way  to  N.  Y.  it  was  stolen,  and  their  firm 
name  forged  upon  it.  It  purported,  when  pro 
•duced  at  the  trial,  to  have  been  subsequently 
indorsed  by  J.  Hinsdale,  and  then  by  Kemp- 
shall  &  Bush, who,  Aug.  2,  1838,  delivered  it  to 
the  defendants  in  the  ordinary  course  of  busi- 
ness, the  latter  passing  it  to  their  credit.  Im- 
296*]  mediately  ^thereafter  it  was  sent  to  the 
Livingston  County  Bank,  by  whom  it  was  paid 
to  the  defendants.  September  25,  1838,  the 
Livingston  County  Bank  apprised  the  defend- 
ants that  the  certificate  had  a  forged  indorse- 
ment upon  it,  which  was  the  first  and  only  no- 
tice of  the  fact  they  ever  received.  Before  the 
•commencement  of  this  suit,  the  plaintiff  had 
written  the  defendants,  requesting  payment  of 
the  amount  of  the  certificate,  but  the  latter  de- 
clined paying. 

The  defendants  moved  for  a  nonsuit  upon 
the  following  grounds,  viz. :  1.  That  there  was 
no  such  privity  between  the  plaintiff  and  de- 
fendants, as  entitled  the  former  to  maintain 
this  suit;  2.  That  the  title  or  property  in  the 
•certificate  was  not  in  the  plaintiff;  3.  That  there 
had  been  laches  in  giving  notice  of  the  for- 
gery, etc. 

The  circuit  judge  overruled  the  motion,  to 
which  the  defendants'  counsel  excepted;  and 
a  verdict  having  passed  in  favor  of  the  plaint- 
iff for  the  amount  of  the  certificate  and  inter- 
est, the  defendants  now  moved  for  a  new  trial 
•on  a  bill  of  exceptions. 

M+.  S.  Stevens,  for  defendants. 

Mr.  J.  R.  Lawrence,  for  plaintiff. 

By  the  Court,  Cowen,  J.  The  questions  in 
this  case  depend  on  nearly  the  same  principles 
with  those  in  the  Canal  Bk.  v.  Bk.  of  Albany, 
ante,  p.  287;  but  some  additional  considera- 
tions arise. 

1.  It  is  entirely  clear  that  the  plaintiff  might 
{supposing  the  title  not  to  have  passed  by  his 
indorsement  and  putting  the  certificate  in  the 
postoffice)  have  maintained  trover  against  the 
defendants,  for  a  conversion  of  the  certificate; 
And  they  having  procured  the  money  upon  it, 
the  plaintiff  thereby  became  entitled  to  bring 
this  action  for  money  had  and  received,  at  his 
•election.  This  doctrine  is  quite  familiar,  and 
Lamine  v.  Dorrell,  2  Ld.  Rayrn.,  1216,  is  in 
point. 

297*]  *2.  The  merely  putting  of  the  letter 
in  the  postoffice,  directed  to  H.  B.  Washburn 
•&  Co.,  though  the  certificate  indorsed  to  them 
by  the  plaintiff  was  inclosed,  did  not  pass  any 
interest  to  them.  They  never  received  it;  o! 
course,  never  assented  to  the  indorsement,  anc 
the  transfer  was  therefore  incomplete.  The 
property  of  the  certificate  remained  in  the 
HILL  1. 


plaintiff.  It  was  not  mailed  at  the  request,  nor 
with  the  privity  of  Washburn  &  Co.  The 
plaintiff  retained  the  right  to  alter  or  strike  out 
he  indorsement. 

3.  It  is  said  the  plaintiff  cannot  recover,  by 
reason  of  laches  on  his  part;  and  the  objection 
was,  in  this  case,  taken  at  the  trial.  Laches 
s  charged  on  the  Livingston  County  Bank, 
which,  it  is  said,  could  not  recover  against  the 
defendants;  and  it  is  insisted  that  their  laches 
are  imputable  to,  or  operate  to  the  prejudice 
of.  the  plaintiff.  But  even  admitting  that  the 
Livingston  County  Bank,  in  order  to  a  recov- 
ery by  them,  were  bound  to  have  given  earlier 
notice,  it  is  not  perceived  that  the  plain: iff 
must,  therefore,  suffer.  That  he  might  have 
recovered  his  money  of  that  Bank,  is  no  reason 
why  he  should  not  have  an  action  against  llie 
defendants.  A  man  who  tortiously  takes  a 
note  from  the  holder,  which  is  made  by  A,  and 
obtains  the  money  of  A,  is  none  the  less  liable 
to  an  action  at  the  suit  of  the  holder,  because 
A  may  have  paid  under  circumstances  which 
would  entitle  him  to  defend  against  an  action 
by  the  wrongful  taker.  It  is  not  pretended 
that  the  plaintiff  has  been  personally  guilty  of 
laches.  His  note  was  stolen  on  its  way  to  N. 
Y.,  and  passed  off  by  a  forged  indorsement, 
under  circumstances  which  prevented  any  title 
passing,  even  to  a  bona  fide  purchaser  of  it. 
Chit.  Bills,  Am.  ed.  of  '1839,  p.  337,  and  n.; 
Id.,  258,  260;  6  Esp.,  57;  2  Burr.,  1216.  He  is 
in  the  same  condition  as  if  any  chose  in  pos- 
session had  been  stolen  from  him  and  trans- 
ferred to  defendant,  who  had  converted  it  into 
money  by  sale  to  another.  In  such  case,  no  one 
would  doubt  the  plaintiff's  right  to  an  action 
for  money  had  and  received.  A  recovery  and 
satisfaction  in  this  suit,  will  transfer  the  prop- 
erty in  the  certificate  to  the  defendants,  by  op- 
eration of  law;  *and  any  injurious  con-  [*298 
sequences  to  the  latter,  arising  from  supposed 
neglect  in  the  Livingston  County  Bank,  must 
be  settled  between  the  two  banks.  Beside,  the 
defendants  might,  at  any  rate,  if  they  had  ex- 
erted the  diligence  which  they  now  require  of 
others,  haverbad  an  immediate  action  against 
Kempshall  &  Bush,  their  own  indorsers. 

But  if  notice  were  necessary,  it  is  far  from 
being  clear  that  it  was  not  given  as  speedily  as 
could  reasonably  be  required,  under  the  cir- 
cumstances. 

New  trial  denied. 

Distinguished-17  N.  Y.,  207. 

Approved— 22  Cal.,  249. 

Followed  -6  Hun,  125. 

Cited  in-6  N.  Y.,  220 :  75  N.  Y.,  563 ;  86  N.  Y..  407; 
4  Daly,  224,  228;  8  W.  Dig:..  305;  5  Am.  Rep.,  652  (20 
Ohio  St.,  247) ;  10  Am.  Rep.,  251,  252  (35  N.  J.  L.,  402). 


THE  PEOPLE  P.  MEIGHAN  ET  AL. 

Bastardy  Bond — Obligations  in  Excess  of  Stat- 
utory Requirement — Void — Colore  Ofihcii. 

A  bond  taken  by  a  justice  of  the  peace,  in  a  prose- 
cution for  bastardy,  containing,  in  addition  to  the 
provisions  required  by  law,  others,  imposing  further 
obligations  on  the  obligor,  is  void. 

Accordingly,  where  M.,  being  arrested  on  a  charge 
of  bastardy  in  a  county  other  than  the  one  where 
the  warrant  issued,  entered  into  bond,  conditioned 
to  "  indemnify  any  town,"  etc.  (as  provided  by  1  R. 
S.,  650,  sec.  8,  2d  ed.),  and  also,  to  "  pay  the  sums  for 
the  support  of  the  bastard  and  the  sustenance  of  its 
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mother,  as  the  same  Is  ordered  by  J.  I.  B.  (the  Jus- 
tice who  issuetl  tin'  warrant),  and  such  other  Jus- 
ii.  •  -  us  shall  associate  with  him,  or  as  shall  be  or- 
tlereil  l>>  the  Court  of  (Jenenil  Sessions."  ete.;  held, 
an  unaiitlioii/.e<l  bond.  taken  cofure  tifficii  and,  tliere- 
liir.-.  \oid  i;i  tutu. 

omiTt.wliether.  independent  of  the  statute  against 
UDMlthorlwd  bonds,  etc.,  taken  eotora  iifflcli,  the 
this  case  might  not  have  been  upheld. 


Citations-1  R.  S.,  650,  sec.  8,  2d  ed.;  2  R.  8..  214, 
sec.  60,  -M  ed. 

flEMURRER  to  a  declaration  on  a  bastardy 
\J  bond.  The  declaration  recited  a  warrant 
issued  by  J.  1.  Borst,  a  justice  of  Schoharie  Co., 
:m:iinst  Meighan,  on  oath  there  made,  charg- 
ing him  with  being  the  father  of  a  bastard 
child  ;  which  oath  was  made  by  Anna  Vroomau  , 
a  resident  in  that  county;  that  the  warrant  was 
indorsed  by  John  O.  Cole,  a  justice  of  Albany, 
and  Meighan  arrested  in  the  County  of  Albany; 
tluit  he  was  brought  before  said  Cole,  and  there 
entered  into  the  bond  in  question,  the  other 
defendants  signing  as  his  sureties.  The  bond, 
on  oyer,  appeared  to  be  conditioned  that  Mei- 
ghan should  "pay  the  sums  for  the  support  of 
the  said  bastard,  and  the  sustenance  of  its 
nioi  her,  as  the  same  is  ordered  by  the  said 
iil)9*]  Joseph  I.  Borst  and  such  *other  justice 
as  shall  be  associated  with  him  for  that  pur- 
po-e,  or  as  shall,  at  any  time  hereafter,  be 
ordered  by  the  Court  of  General  Sessions  of 
the  Peace  of  said  County  of  Schoharie;  and 
shall  fully  and  amply  indemnify  the  said  town, 
and  every  other  county,  town  or  city,  which 
may  have  incurred  any  expense  for  the  support 
of  said  child  or  its  mother,  during  her  confine 
ment  or  recovery  therefrom,  against  all  such 
expenses;  and  shall  pay  the  costs  of  apprehend 
inn  the  said  John  Meighan,  and  of  any  order 
of  .illation  that  may  be  made,"  etc. 

The  defendants  demurred,  and  the  plaintiffs 
joined  in  demurrer. 

Mr.  S.  Stevens,  for  defendants. 

Mr.  A.  C.  Paige,  for  plaintiffs. 

By  the  Court,  Co-wen,  J  On  the  case  re 
cited  in  the  declaration,  the  only  bond  which 
the  justice  had  authority  to  exact,  is  prescribed 
by  1  R.  S.,  650.  2d  ed.,  sec.  8.  And  Meighan 
not  choosing  to  appear  at  the  Sessions,  and 
contest  his  liability,  the  condition  of  the  bond 
is  by  that  section  limited  to  that  part  of  the 
condition  here,  which  provides  for  an  indem- 
nity to  the  county,  etc.  The  preceding  terms 
of  the  condition  purport  to  impose  a  positive 
and  unqualified  obligation,  to  pay  any  sum  of 
money  which  might  be  ordered  by  the  Special 
Session  or  General  Sessions  mentioned.  This 
was  a  material  addition,  which  might  prove 
much  more  onerous  than  the  condition  re- 
quired by  the  section.  The  latter  is  generally 
to  indemnify,  etc.,  which  may  be  by  providing 
for  the  child,  under  some  mutual  arrange- 
ment, or  in  some  other  way.  The  former 
leaves  but  one  mode;  the  payment  of  the  money 
to  be  ordered.  At  the  common  law,  we  might 
have  saved  the  good,  while  we  rejected  the  bad 
part  of  the  bond  ;  or.  perhaps  it  might  have 
been  valid  for  the  whole.  Of  this  it  is  not  nec- 
essary to  inquire  ;  for  the  2  R.  S.,  214.  sec.  60. 
2d  ed.,  absolutely  destroys  all  and  every  part 
of  any  bond,  taken  by  any  officer  by  color  of 
3OO*]  his  office,  *in  any  other  case  or  manner 
than  such  as  are  provided  bv  law.  By  section 
b,  which  I  before  cited,  the  justice  is  to  take  a 
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bond  in  a  certain  form,  which,  in  this  instance,, 
he  materially  departed  from.  It  was  taken  by 
color  of  his  office.  In  short,  it  is  within  the- 
very  words  of  section  60  above  cited,  which 
nullifies  it ;  and  there  must  be  judgment  for 
the  defendants. 
Judgment  for  defendant*. 

Distinguished-^  Barb.,  515. 

Cited  in-48N.  Y.,  3tfO;  SON.  Y., 209;  84  N.  Y..£M; 
3  Lans.,  13;  7  Barb.,  269;  37  Barb.,  183;  14  Abb.  I'r.. 
414;  3  Sandf.,  446;  4  Sandf.,  467:  2  E.  D.  8.,  511 ;  7 
Daly,  184 ;  2  Co.  K.,  53. 


FORD  v.  NILES. 

Practice — Order  of  Introducing  Testimony — 
Discretion  of  Court — Witness  Leaving  Court' 
Without  Consent  of  Parties. 

One  of  the  plaintiff's  witnesses,  in  an  action  of 
slander,  left  court  without  his  consent,  and  did  not 
return  until  all  the  other  witnesses  on  both  sides 
had  given  in  their  testimony.  He  was  then  offered 
by  the  plaintiff  to  prove  slanderous  words  laid  in 
the  declaration,  other  than  those  before  attempted 
to  be  proved,  but  the  circuit  judge  ret  used  to  allow 
him  to  testify ;  held,  that  it  was  discretionary  with 
the  circuit  judge  to  admit  the  witness  or  not,  and 
that  this  court  could  not  interfere  to  regulate  the 
exercise  of  his  authority. 

Regularly,  the  party  entitled  to  begin,  at  the  cir- 
cuit, must  exhaust  all  the  testimony  in  support  of 
his  side  of  the  issue,  before  the  opposite  party  is 
neard ;  and  can  introduce  no  evidence  afterwards, 
save  in  reply. 

The  circuit  judge,  however,  mey,  in  his  discre- 
tion, allow  a  departure  from  this  rule ;  but  the 
party  cannot  claim  that  he  shall  do  so,  as  a  matter 
of  right. 

SLANDER,  tried  at  the  Delaware  Circuit,  in 
June,  1840,  before  Cushman,  C.  Judge.  A 
verdict  was  rendered  for  the  defendant ;  and 
the  plaintiff  now  moves  for  a  new  trial,  on  a 
case.  The  facts  are  sufficiently  stated  in  the 
opinion  of  the  court. 

Mr.  S.  C.  Johnson,  for  plaintiff. 
Mr.  A.  J.  Parker,  for  defendant. 

By  Hie.  Court,  Co  wen,  J.  One  of  the  plaint- 
iff's witnesses,  not  expecting  the  cause  to  be 
called  till  the  next  day,  had  left  the  place  of 
Irial,  and  gone  a  mile  or  two,  to  stay  over 
night.  The  cause  was  called  for  trial  in  the 
evening,  *and  the  plaintiff  proceeded  [*30 1 
with  his  proof  of  the  slanderous  words,  and 
rested.  The  defendant  then  went  through  with 
his  testimony  and  rested,  when  the  absent  wit- 
ness returned,  and  was  offered  by  the  plaint- 
iff's counsel  to  prove  the  speaking*  of  slander- 
ous words  laid  in  the  declaration,  other  than 
those  which  he  bad  before  attempted  to  make 
out  by  his  previous  witnesses,  and  which  had 
been  spoken  at  different  times.  He  also  offered 
to  show,  that  the  witness  had  been  absent 
without  the  plaintiff's  consent.  But  the  judge 
refused  to  hear  the  explanation,  or  receive  the 
evidence,  remarking  that  the  testimony  on  that 
point  had  closed. 

Clearly,  the  judge  had  discretion  in  this 
matter,  with  which  we  cannot  interfere.  A 
witness  chooses,  of  his  own  head,  to  disobey 
the  process  of  the  court  ;  and  on  his  return 
after  the  time  at  which  he  can  be  regularly 
called,  the  plaintiff  claims  to  begin  his  proof 
de  now,  on  a  distinct  branch  of  his  case,  to  be 
followed,  of  course,  by  answering  evidence, 
and  other  evidence  in  reply,  according  to  the 
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nature  of  the  issue.  Once  take  away  the  dis- 
cretion of  the  judge  in  a  case  like  this,  and  the 
order  of  evidence,  the  time  at  which  it  shall  be 
introduced,  and  the  portion  which  shall  be  in- 
troduced at  any  given  stage,  will  be  put  under 
the  control  of  the  witnesses.  Where  they  hap- 
pen to  be  numerous,  they  may  drive  the  judge 
and  jury  to  the  round  of  evidence  mentioned, 
several  times,  making  the  labor  of  trying  a 
single  cause  equal  to  that  of  many.  It  will  not 
do  for  the  party  to  say  his  witnesses  left  him 
without  his  consent.  Receive  that  as  an  ex- 
cuse, and  the  discretion  is  vested  in  them.  At 
this  rate,  the  trial  may,  at  their  pleasure,  be 
protracted  to  an  intolerable  extent.  Judges  and 
juries  will  be  made  the  mere  waiters  upon 
careless  or  perverse  witnesses  ;  and  the  busi- 
ness of  the  circuits  can  never  be  done. 

Regularly,  the  party  entitled  to  begin  must 
exhaust  all  his  testimony  in  support  of  the 
issue  on  his  side,  before  the  opposite  testimony 
has  been  heard.  He  can  afterwards  introduce 
evidence  in  reply  only.  The  judge  often,  for 
3O2*]  some  *peculiar  reason  satisfactory  to 
himself,  departs  from  this  strictness  ;  but  the 
party  can  never  claim  that  he  should  do  so,  as 
a  matter  of  right.  We  cannot,  therefore,  con- 
trol his  course.  He  may  grant  or  withhold  the 
required  indulgence,  in  his  discretion. 

New  trial  dented.1 

Cited  in— 5  Hill,  288 ;  47  N.  Y.,  294 ;  78  N.  Y.,  420 :  21 
Hun,  555 ;  31  How.  Pr.,  463 ;  58  How.  Pr.,  236 ;  4  Bos., 
509. 

1.— See,  Cowen  &  H.  Note*  to  1  Phil.  Ev ,  p.  479,  et 
seq.;  also,  Id.,  710,  711,  et  sea.;  together  with  Phila- 
delphia and  Trenton  B.  R.  Co.  v.  Stimpson,  14  Pet., 
448,  489. 


ASH  &  ANNERS  v.  PUTNAM. 

Purchase  by  Member  of  Insolvent  Firm — 
Whether  Fraudulent — Rights  of  Vendor — Sale 
of  Goods  by  Sheriff  under  Fi.  Fa.  against  Firm 
— Original  Vendor  may  Waive  Rights — Stop- 
page in  Transitu — Rescission  of  Sale. 

A  member  of  an  insolvent  partnership  at  Syr- 
acuse, consisting  of  two  persons,  purchased  goods 
in  Philadelphia  on  the  credit  of  the  firm,  under  a 
misrepresentation  of  its  circumstances.  The  goods 
were  forwarded  to  Syracuse,  but  before  they  ar- 
rived, the  partner  not  privy  to  the  purchase  ap- 
prised the  vendors,  by  letter,  of  the  insolvency  of 
the  firm  and,  among  other  things,  declared  the 
goods  subject  to  their  order.  The  vendors,  there- 
upon, took  immediate  steps  to  reclaim  the  goods, 
and  actually  succeeded  as  to  a  part.  The  residue, 
however,  before  the  vendors  found  them,  were 
seized  and  sold  by  the  sheriff  of  Schenectady,  while 
lying  in  a  warehouse  at  that  place.  In  an  action  by 
the  vendors  against  the  sheriff,  held,  that  the  case 
should  have  been  submitted  to  the  jury  on  the 
question,  whether  there  was  such  fraud  in  the  pur- 
chase as  avoided  the  sale ;  and  a  new  trial  was 
granted,  because  the  circuit  judge  nonsuited  the 
plaintiffs. 

A  purchase  of  goods  with  a  preconceived  design 
not  to  pay  for  them,  is  such  a  fraud  as  will  avoid  the 
sale. 

NOTE.— Sales— Fraudulent  representations  of  vend- 
ee—Remedy of  vendor. 

As  to  how  long  right  of  stoppage  in  transitu  contin- 
ues—Effect of  possession  of  warehousemen— Interven- 
ing i  ights  of  In  urn  fide  third  parties.  See  Covell  v. 
Hitchcock,  23  Wend..  611,  note. 

Subsequent  bona  flde  purchaser  protected.  An- 
drews v.  Dieterich,  14  Wend.,  31,  note. 

Transfer  of  bill  of  lading  to  third  party— Bona  fides. 
See  Hollingsworth  v.  Napier,  3  Cai.  R.,  182,  note. 

What  will  end  right  of  vendor  to  stop  in  transitu. 
Hunn  v.  Bowne,  2  Cai.  R.,  38,  note. 

See,  generally,  note  to  next  case  post,  p.  311. 
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Where  a  sale  of  goods  is  procured  by  fraud,  the 
vendor  still  retains  his  legal  right  in  them,  unless, 
after  discovering  the  fraud,  he  assent  to  the  act  of 
sale,  either  positively,  or  by  such  delay  in  reclaim- 
ing the  goods  as  authorizes  the  inference  of  an 
assent. 

As  a  general  rule,  a  vendee  of  goods  who,  by  rea- 
son of  fraud  iu  the  purchase,  has  acquired  no  title 
as  against  the  vendor,  can  convey  none.  An  excep- 
tion, however,  is  recognized  by  Mowrey  v.  Walsh,  & 
Cow..  238,  in  favor  of  the  title  of  subsequent  bona 
flde  purchasers. 

Whether  this  exception  would  be  sustained,  were 
the  question  now  res  nova,  is  doubtful. 

The  doctrine  of  Mowrey  v.  Walsh  examined,  and 
various  cases  in  relation  to  it  cited  and  reviewed. 

Semble,  a  sale  procured  by  fraud  does  not  devest 
the  possession  as  between  vendor  and  vendee,  so  as 
to  deprive  the  former  of  his  right  to  bring  trespass, 
etc. 

A  sheriff,  who,  in  virtue  of  an  execution  against  a 
fraudulent  vendee  of  goods,  *and  without  [*303 
notice  of  the  fraud,  seizes  and  sells  them  to  bona 
flde  purchasers,  is  not  within  the  exception  estab- 
lished by  Mowrey  v.  Walsh,  but  is  liable  in  trespass 
at  the  suit  of  the  vendor. 

Qucere,  whether  purchasers  under  the  sheriff 
would  be  protected,  were  the  vendor  to  sue  them. 

The  act  of  stoppage  in  transitu,  is,  in  its  nature, 
adverse  to  the  vendee ;  and  the  doctrine  on  that 
subject  does  not  apply,  where  the  vendor  and  vend- 
ee are  agreed  that  the  property  shall  be  reclaimed : 
for  it  is  then  a  question  of  reconveyance  or  rescis- 
sion. 

Where  one  of  two  partners  purchased  goods  with- 
out the  privity  of  his  copartner,  and  the  latter,  on 
learning  the  fact,  proposed  by  letter  that  the  vend- 
ors should  have  the  goods  again,  which  proposal  was- 
accepted  before  the  goods  had  reached  the  vend- 
ees ;  held,  that  the  sale  was  thereby  rescinded,  and 
the  goods  could  not  be  subsequently  seized  in  virtue 
of  an  execution  against  the  vendees. 

Citations— 1  Barn.  &  C.,  514 :  13  Wend.,  570 :  Ryan  & 
M.  N.  P.,  178,  181 ;  8  Cow.,  238 :  5  T.  R.,  175,  211 ;  2 
Ad.  &  Ell.,  495 ;  4  Nev.  &  Man..  430 :  12  Pick.,  307 ;  12 
Johns.,  348;  11  Johns.,  285:  8  Johns.,  433;  1  Wend, 
466 ;  10  Wend.,  110 ;  20  Wend.,  275 ;  22  Wend.,  318 ;  4 
Bing.,  476;  3  Johns.,  238;  15  Johns.,  151:  15  Mass., 
156-158 ;  5  Moore,  98, 102 ;  Long,  Sales,  325,  Am.  ed., 
1839 ;  1  Str.,  165 ;  Lawes,  Chart.-Part.,  544,  549,  550 ; 
2  Kent,  Com.,  551,  3d  ed. 

rPRESPASS  de  bonis,  etc.,  tried  at  the  Sche- 
-L  nectady  Circuit,  October  15,  1838,  before 
Cushman,  C.  Judge.  The  action  was  against 
the  sheriff  of  Schenectady,  for  seizing  three 
boxes  of  books,  under  &fi.fa.  against  Alfred 
Dawmas  and  A.  T.  Raoul. 

Daw  mas  purchased  these  boxes,  with  three 
other  boxes  of  books,  in  November,  1836,  of 
the  plaintiffs,  who  were  merchants  in  Phil- 
adelphia. 

The  purchase  was  made  by  Dawmas,  as  a 
member  of  the  then  insolvent  firm  of  A  Daw- 
mas &  Co.,  S3'racuse,  N.  Y.,  consisting  of 
Dawmas  and  Mrs.  A.  S.  Raoul. 

The  books  were  purchased  by  Dawmas  under 
a  misrepresentation  of  the  circumstances  of 
the  firm,  on  a  credit  of  six  months,  and  soon 
after  forwarded  on  their  way  to  Syracuse,  di- 
rected to  A.  Dawmas  &  Co.  there  ;  the  plaint- 
iffs, at  the  same  time,  forwarding  an  invoice,, 
mailed  Nov.  27.  1836. 

Some  days  after,  the  plaintiffs  received  a  let- 
ter from  Mrs.  Raoul,  dated  Syracuse,  Dec.  28, 
1836,  informing  them  of  the  insolvency  of  the 
firm;  that  the  goods  were  then,  probably.some- 
where  between  N.  Y.  and  Albany;  and  declar- 
ing them  "at  your  (the  plaintiffs')  orders,  to- 
dispose  of  as  you  list." 

Feb.  27,  1837,  the  plaintrffs  wrote  to  Mr. 
O'Hara.  at  Albany,  requesting  him  to  detain 
the  six  boxes,  if  yet  there.  He  failed  to  find 
them,  except  one  small  box  ;  *and  so  [*3O4: 
informed  the  plaintiffs  by  letter  of  March  8,. 
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1887.  He  also  informed  the  plaintiffs,  by  this 
letter,  that  the  small  box  was  detained  for 
them. 

Previously,  and  Jan.  8,  1837,  the  plaintiffs 
had  written  to  Mrs.  Raoul  to  return  the  invoice, 
and  send  them  an  order  for  the  books,  which 
she  did  on  the  17th  of  the  same  month  ;  and 
the  plaintiffs  received  the  invoice  and  order, 
January  19.  They  afterwards  recovered  three 
of  the  boxes. 

The  books  were  purchased  without  Mrs. 
Raoul's  assent,  and  Dawraas  absconded  soon 
after  the  purchase.  The  firm  of  A.  Dawmas 
&  Co.  was  dissolved  in  the  fall  of  1836. 

On  the  way  to  Syracuse,  the  tbree  boxes  in 
question  reached  a  warehouse  in  Schenectady. 
where  they  were  levied  upon  by  the  defend- 
ant, in  virtue  of  the  fi.  fa.  aforesaid,  March  22, 
1837;  and  the  books  were  afterwards  sold. 
Subsequently,  Ash,  one  of  the  plaintiffs,  came 
to  Schenectady,  and  gave  notice  of  his  claim 
to  the  defendant. 

On  the  plaintiffs'  resting,  the  defendant's 
•counsel  moved  for  a  nonsuit,  insisting  that  the 
sale  of  the  goods  was  absolute,  vesting  both 
possession  and  title  in  the  vendees;  that.though 
the  plaintiffs  had  the  right  to  stop  the  goods  in 
transitu,  by  reason  of  the  vendees'  insolvency 
<a  right  depending  on  an  equitable  lien),  yet, to 
re-invest  themselves  with  the  right  of  property 
and  possession,  they  were  bound  to  take  cor 
poral  possession  of  the  goods,  or  show  notice 
to  the  carrier  or  warehouseman  not  to  deliver 
them,  or  to  the  defendant  not  to  sell  them,  or 
some  other  equivalent  act.  That  the  plaintiffs 
not  having  done  so  till  after  the  sale  of  the 
goods  under  the  execution,  and  the  bonafide 
purchasers  having  parted  with  their  money, 
the  plaintiffs  were  concluded.  That  the  acts 
of  the  plaintiffs,  between  them  and  third  per- 
sons, were  no  notice  to  the  defendants,  nor  an 
exercise  of  the  right  of  stoppage  in  transitu.ao 
far  as  the  defendant  was  concerned. 

The  counsel  for  the  plaintiffs  insisted  that 
the  goods  were  obtained  from  them  fraudu- 
lently, which  avoided  the  sale  ;  and  that  this 
question  should  be  submitted  to  the  jury.  That 
#O5*]  *the  property  in  the  goods  never  passed 
by  the  sale.  But  if  it  did  pass, the  goods  were, 
previous  to  the  levy,  reconveyed  to  the  plaint- 
iffs; or  the  property  in  them  had.  before  the 
levy,  become  revested  in  the  plaintiffs,  by  an 
•exercise  of  their  right  to  stop  them  in  transitu. 

The  judge  refused  to  submit  the  evidence  to 

the  jury;  but  nonsuited  the  plaintiffs,  who,  by 

their  counsel,  excepted,  and  now  move  for  a 

new  trial  upon  a  bill  of  exceptions. 

Mr.  A.  C.  Paige,  for  plaintiffs. 

Mr.  S.  Stevens,  for  defendants. 

By  the  Court,  Cowen,  J.  Dawmas  held  his 
firm  out  to  the  plaintiffs  as  of  ability  to  pay, 
when  he  probably  knew  it  to  be  insolvent.  A 
purchase,  with  intent  not  to  pay, is  such  a  fraud 
as  will  avoid  the  sale,  Bristol  v.  Wikmore,  1 
Burn.  &  C.,  514  ;  Kiiby  v.  Wilton.  Ry.  AMood. 
N.P.,  178,181;  and  if  the  plaintiffs  had  a  right 
to  set  up  the  fraud  as  against  the  defendant,  the 
question  should  have  been  submitted  to  the 

jury- 
When  a  sale  is  procured  by  fraud,  no  title 
passes  to  the  vendee.  Rootv.  French,  13  Wend., 
570.    The  vendor  still  retains  his  legal  right  in 
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the  goods,  unless,  after  discovering  the  fraud, 
he  assent  to  and  ratify  the  act  of  sale  positively, 
or  by  such  delay  in  reclaiming  the  good*  as 
would  authorize  a  jury  to  infer  assent.  Either 
will,  in  connection  with  the  original  transit 
tion,  be  deemed  equivalent  to  a  subsequent  in- 
dependent act  of  sale.  But,  in  the  case  at  bar, 
the  goods  were  immediately  reclaimed  ;  and  if 
the  sale  were  fraudulent,  the  legal  right  re- 
mained in  the  vendors,  the  same  as  if  (he 
ajoods  had  been  tortiously  taken  from  tin  in, 
without  color  or  pretense  of  a  sale.  It  is  said 
in  Root  v.  French,  to  be  a  general  rule,  that  a 
person  who  has  no  title  to  property, can  convey 
none;  but  it  is  put  as  an  exception, that  a  third 
person  may  acquire  a  good  title  from  a  fraud- 
ulent vendee,  by  giving  him  value  for  the 
property,  or  incurring  some  responsi-  [*3O6 
bility  upon  the  credit  of  It,  without  notice  of 
the  fraud.  Such  an  exception  was  established 
in  Mowrey  v.  Walsh,  8  Cow. ,  238.  How  that 
would  now  be  treated,  were  the  matter  res  no*a, 
might  perhaps  admit  of  doubt.  It  is  conceded, 
even  in  Mowrey  v.  Walsh,  that  the  fraudulent 
purchaser  obtains  no  title,  and  to  this  Bristol 
v.Wilmore,  1  Barn.  &  C.,  514,  is  cited  as  in 
point.  The  right  of  the  bona  fide  purchaser 
from  him,  is  put  on  a  superior  equity.  This  is 
the  only  instance,  I  suspect,  if  we  except  Par- 
ker v.  Patrick,  5  T.  R.,  175,  in  which  a  super- 
vening equity  has  been  allowed  to  overcome  a 
legal  right  to  a  chose  in  possession  ;  and  the 
latter  may  now  be  considered  as  overruled  in 
England.  Peer  v.  Humphrey,  2  Ad.  &  Ell., 
495;  4  Nev.  &  Man.,  430.  The  doctrine  is  vin- 
dicated in  Root  v.  French,  on  its  analogy  to  the 
bonafide  purchase  of  a  bill  of  exchange.  But 
that  rests  on  a  notion  peculiar  to  commercial 
law.  Such  a  purchase  passes  theinterestin  the 
bill,  even  though  it  were  stolen,  or  otherwise 
tortiously  obtained.  Mowery  v.  Walsh  has  been 
followed  in  Mass.,  Rowley  v .  Bigelow ,  12  Pick., 
207,  and,  for  aught  I  know,  in  other  States  ; 
but  applying  its  principle  to  sales  of  choses  in 
possession  generally,  would  substitute  the  ex- 
ception for  the  rule.  Nor  am  I,  by  any  means, 
prepared  to  admit,  what  was  said  in  M'Varty 
v.  Vickery,  12  Johns.,  348,  thatasale.procured 
by  fraud,  even  devests  the  possession,  so  as  to 
deprive  the  vendor  of  his  action  of  trespass  or 
replevin.  I  do  not  admit,  that,  as  there  said, 
the  sale  changes  the  property.  It  remains  in 
the  vendor;  and  nothing  is  better  settled,  as  a 
general  rule,  than  that  the  absolute  property- 
man  retains  the  constructive  possession, which 
is  sufficient  to  sustain  an  action  of  trespass. 
Thorp  v.  Burling,  11  Johns.,  285  ;  Putnam  v. 
Wyley,  8  Id.,  433;  Aikin  v.  Buck,  1  Wend., 
466  ;  Root  v.  Chandler,  10  Id.,  110.  "The  uni- 
versal and  fundamental  principle  of  our  law  of 
personal  property,"  says  Verplanck,  Senator, 
Saltus  v.  Everett,  20  Wend.,  275,  "  is,  that  no 
man  can  be  devested  of  his  property  without 
his  own  consent ;  and,  Consequently,  [*3O7 
that  even  the  honest  purchaser  under  a  defect- 
ive title  cannot  hold  against  the  true  propri- 
etor." And  it  appears  to  me  the  learned  Sena- 
tor is  right  in  setting  down  Mowery  v.  Walsh, 
with  its  kindred  cases.as  furnishing thesolilary 
exception— the  single  instance  in  which  our 
law  devests  the  title  to  a  chose  in  possession 
without  the  owner's  consent  or  default.  Vide, 
also,  Hoffman  v.  Carow,  22  Wend.,  318.  Mow- 
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rey  v.  Walsh  is  an  anomaly  ;  for  there  is  no 
general  principle  in  the  law,  that  the  equity  of 
a  bona  fide  purchaser  from  one  destitute  of  title, 
shall  overrule  the  prior  legal  right  of  the  owner. 
To  say  that  he  is  in  fault,  by  parting  with  the 
possession  and,  therefore,  of  the  two  innocent 
men,  he  ought  to  suffer;  would  authorize  any- 
one to  purchase  even  from  a  bailee.  But  such 
is  not  the  rule.  It  is  the  contrary,  viz.  :  that, 
as  between  two  equally  innocent  persons  claim- 
ing either  a  legal  or  equitable  right,  his  right 
which  is  prior  in  time,  shall  prevail.  Beside, 
it  is  not  true  of  one  who  has  been  fraudulently 
led  to  part  with  his  possession,  that  this  is 
his  fault.  It  is  but  his  misfortune.  The  rule 
that,  of  two  innocent  persons,  he  who  has 
parted  with  the  possession  of  his  property  must 
yield  to  a  bo na  fide  purchaser  from  the  man  to 
whom  such  possession  is  confided,  has  hardly 
ever  been  applied,  except  when  the  owner 
either  transferred  the  legal  title  with  the  pos- 
session, reserving  or  raising  a  trust,  or  fur- 
nished such  unequivocal  indicia  of  absolute 
ownership  with  the  possession  as  to  mislead  the 
purchaser.  The  latter  advancing  his  money, 
and  taking  without  notice  of  the  trust,  or  in 
confidence  of  appearances,  shall  then  hold.  In 
the  first  case,  the  legal  right  is  allowed  to  pre- 
vail against  the  equitable;  and  in  the  latter.the 
original  owner  is  estopped  to  gainsay  the  lan- 
guage held  by  the  indicia  of  ownership.  In 
the  first,  the  legal  right  is  allowed  to  override 
the  lurking  equity;  in  the  latter,  the  owner  is 
himself  forbidden  to  practice  a  fraud. 

The  right  of  the  plaintiffs,  therefore,  being 
clearly  established  by  the  general  doctrine  of 
the  law,  it  behooved  the  defendant  to  bring 
himself  at  least  within  the  exception  recog- 
3O8*]  nized  *by  Mowrey  v.  Walsh,  which  we 
•do  not  intend  to  question  so  far  as  it  applies 
to  the  case  of  a  bona  fide  purchaser.     It  is  sup- 
posed that  he  did  bring  himself  within  that 
exception,  by  proving  that  he  sold  the  goods 
to  bona  fide  purchasers. ,  However  that  might 
be,  if  these  purchasers  were  defendants,  it  is  a 
sufficient  answer  that  this  action  is  against  the 
sheriff,  and   not  against  his   vendees.     And 
Moiorey  v.  Walsh  itself  concedes,  that  a  man 
who  purchases  goods  with  intent  never  to  pay 
for  them,  acquires  no  such  right  as  the  sheriff 
can  take  in  execution  against  him.     Such  was 
the  exact  point  in  Bristol  v.  Wilmore.     Such, 
too,  was  Tamplin  v.  Eddy,  cited  in  a  note  to 
Mowrey  v.  Walsh.     It  is  said  that,  in  both  the 
sheriff  had  notice  of  the  fraud  before  he  sold. 
But  no  adjudged  case  makes  that  distinction 
in  his  favor.     Mowrey  v.  Walsh  comes  short  of 
it;  because,  if  that  case  be  maintained  at  all,  it 
can  only  rest  on  the  idea  of  protection,  person- 
al to  some  purchaser,  who  makes  an  actual  ad- 
vance on  the  credit  of  the  goods  without  no- 
tice.    It  is  not  necessary  to  say,  whether  the 
purchasers  at  the  sheriff's  sale  come  within  the 
protection  afforded  by  that  case.     If  they  do, 
it  imparts  none  to  the  sheriff.     No  doubt  he 
acted  in  moral  good  faith;  but  this  never  has 
been  received  as  his  protection  for  seizing  the 
goods  of  one  man  under  an  execution  against 
another.    In  Bristol  v.  Wilmore,  Abbott,  Ch.  J. 
said,  a  purchase  of  goods  with  a  preconceived 
design  of  not  paying  for  them,  would  vitiate 
the  sale,  and  prevent  the  property  from  pass- 
ing.    Vide,  also,  Sleplienson  v.  Hart,  4  Bing., 
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476.  And  in  Root  v.  French,  Savage,  Ch. 
J.,  speaks  according  to  both  principle  and 
authority  when  he  says:  "A  fraudulent  pur- 
chaser of  goods  acquires  no  title  as  against  the 
vendor,  and  has  no  interest  which  can  be 
seized  on  execution."  Allison  v.  Matthieu,  3 
Johns.,  238;  Van  Cleef  v.  Fleet,  15  Id.,  151; 
Buffington  v.  Oerrish,  15  Mass.,  156-158;  Ab- 
botts v.  Barry,  5  Moore,  98,  102.  Dallas,  GVt.  /. 
The  case  of  Buffington  v.  Oerrish  intimates  a 
distinction  between  the  sheriff  levying,  and 
persons  who  purchase  bona  fide  at  the  sheriff's 
sale.  To  *say  that  the  protection  of  the  [*3O9 
latter,  however,  even  if  admissible  should  op- 
erate ex  post  facto,  so  as  to  purge  the  conceded 
wrong  of  the  sheriff,  would,  I  suspect,  be 
treading  on  ground  entirely  new. 

My  conclusion,  therefore  is,  that  the  case 
was  not  such  as  to  shut  out  the  question  of 
fraud;  and  that  this  should  have  been  submit- 
ted to  the  jury. 

Other  views  were  presented  at  the  trial,  as- 
suming that  the  jury  might  find  against  the 
charge  of  fraud.  One  of  these  was  that,  be- 
fore the  levy,  enough  was  done  under  the  head 
of  stoppage  in  transitu,  to  take  away  the  sher- 
iff's right.  I  doubt  whether  such  a  head  be- 
longs to  the  case.  The  measure  of  stoppage 
in  transitu,  is  adverse  to  the  vendee;  Long, 
Sales,  325,  Am.  ed.  of  1839;  whereas,  in  the 
case  at  bar,  the  vendors'  acts  of  reclamation 
were  all  done  in  concert  with  the  vendees,  or 
rather  with  Mrs.  Raoul,  one  of  the  vendees, 
who  must  be  taken  as  the  representative  of 
both.  This  supersedes  the  necessity  of  in- 
quiring whether  the  vendors'  acts  were  equiv- 
alent to  an  actual  stoppage,  or  whether,  if  they 
were,  they  could  avail,  as  such,  against  the 
levy  and  sale. 

But  the  question  of  reconveyance,  or  rescis- 
sion does  arise;  and  we  are  of  opinion  that  a 
rescission  of  the  sale,  valid  as  against  the  de- 
fendant, was  clearly  established  by  the  proof. 
Mrs.  Raoul's  letter  and  order  for  the  goods  in 
favor  of  the  plaintiffs,  were  not  only  written 
and  sent,  but  actually  received  by  the  plaint- 
iffs, before  the  levy  was  made;  and  one,  if  not 
more  of  the  boxes  belonging  to  the  parcel  sold 
was  probably  detained  in  pursuance  of  the  or- 
der. But  independently  of  such  actual  deten- 
tion of  any  part  of  the  goods,  the  letter  and  or- 
der of  Mrs.  Raoul,  and  the  actual  acceptance 
of  her  proposition  by  the  plaintiffs,  of  all 
which  there  is  no  dispute,  themselves  worked 
a  complete  rescission  of  the  contract.  That 
this  is  so,  may  be  seen  by  the  case  of  Atkin  v. 
Barwick,  1  Str.,  165,  which  decides  even  con- 
siderably more  then  is  necessary  for  the  pres- 
ent plaintiffs.  In  that  case,  the  goods  sold 
and  sent  by  the  vendors  actually  reached  the 
hands  of  the  vendees;  *but  the  latter  [*31O 
being  satisfied  they  could  not  pay,  delivered 
them  to  one  Penhallow,  to  be  redelivered  to 
the  vendors.  Shortly  after  the  delivery  to  Pen- 
hallow,  the  vendees  wrote  to  their  vendors, 
stating  their  inability,  and  expressing  an  un- 
willingness that  the  goods  should  go  to  pay 
their  creditors.  This  letter  was  sent  two  days 
after  they  had  become  bankrupts;  though  the 
goods  had  been  received  and  delivered  to  Pen- 
hallow  some  time  before.  Non  conslat  but  Pen- 
hallow  was  a  mere  stranger  to  the  vendors, 
and  not  their  agent;  and  they  got  no  notice  of 
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the  delivery  to  him,  till  after  the  vendees' 
bankruptcy.  They  then  assented.  All  the 
judges  held  that  the  property  in  the  goods 
passed  back  to  the  vendors,  from  the  time 
when  they  were  delivered  to  Penhallow.  sub 
ject  to  the  dissent  of  the  vendors;  the  debt  due 
from  the  vendees  for  the  coods  being  a  suffl 
cient  consideration.  This  case  is  stated  and 
much  commented  upon  by  Mr.  Lawes,  in  his 
Treatise  on  Charter  Parties  and  Stoppage  in 
Tran*iiu,  p.  544.  The  result  of  his  remarks  is 
that  the  case  had  been  often  questioned  as  to 
its  reasons  and  extent,  but  never  had  been  ov 
erruled;  nor  had  it  ever  been  denied  that,  from 
the  time  of  the  notice  reaching  the  vendors, 
and  their  assent,  there  was  either  a  complete 
re-ale,  or  rescission,  or  refusal  by  the  vendees 
to  accept.  Call  it  which  you  please,  the  effect 
is  the  same.  In  one  case  the  property  of  the 
goods  is  revested  in  the  vendors;  in  the  other, 
ft  never  was  devested.  And  it  has  long  been 
positively  settled,  that  the  vendee's  consent  to 
restore  the  goods,  and  the  vendors'  consent  to 
receive  them,  revest  the  property  in  the  vend- 
ors so  as  to  avoid  the  effect  of  any  subsequent 
seizure  at  the  suit  of  creditors.  Lawes.  ut  sup- 
ra 550.  This,  and  even  more,  was  distinctly 
held  in  Salte  v.  Field,  5  T.  11  -.,  211.  Indeed, 
all  the  judges  there  cite  and  approve  the  case 
of  Atkin  v.  Barwick.  In  England,  perhaps,  a 
doubt  of  these  cases  might  be  raised  on  the 
Statutes  of  Bankruptcy,  which,  in  their  spirit. 
are  adverse  to  a  preference  among  creditors.  2 
Kent,  Com.,  551,  3d  ed.;  Lawes,  ut  supra,  549. 
But  no  such  principle  exists  here. 
311*]  *There  must  be  a  new  trial,  there- 
fore, for  the  purpose  of  submitting  the  ques- 
tion of  fraud  to  the  jury,  and  giving  effect  to 
the  rescission,  provided  the  proof  shall  be.  on 
the  new  trial,  as  it  stands  now  upon  the  bill  of 
exceptions. 

New  trial  granted. 

Salc-Rescisrtnn  of.  Cited  in-5  Hill,  681,  24  N.  Y., 
642:  88  N.  Y-.  228;  14  Barb.,  597;  20  Barb.,  501:  27 
Barb..  654: 1  E.  D.  8.,  258 ;  Co.  B.  N.  8.,  221 ;  46  Mo. , 
185 ;  42  Am.  Rep.,  57  (57  Iowa,  583). 

Sale  procured  by  fraud— Passes  no  title— Excep- 
tuiii*.— Commented  on  -32  Barb.,  175: 28  How.  Pr.,  71, 

Cited  in— 5  Denio,  243: 18  N.  Y.,  307;  26  N.  Y.,  513; 
39  N.  Y.,  448 ;  53  N.  Y.,  466 : 1  Keyes,  444 :  2  Abb.  App. 
Dec.,  527;  2  Lans.,  87 :  3  Barb.,  31;  13  Barb.,  645;  21 
Barb..  84 :  25  Barb.,  502 :  50  Barb.,  144 ;  65  Barb..  288, 
289 : 24  How.  Pr.,  172  ;  1  Sbeld.,  53 ;  1  Co.  R.,  38 ;  32  111. 
424;  29  N.  J.E.,  319. 


GARY  ET  AL. 

SAMUEL  HOT  AILING  AND  WILLIAM 
HOTAILING. 

• 

Sale* — Fraudulent  Representations  a*  to  Sol- 
vency by  Vendee— Purchase  with  Design  not  to 
Pay — Property  Remain*  in  Vendor — Reme- 
dies— Constructive  Possession —  When  Transac- 
tion Criminal— Evidence. 

A  sale  and  delivery  of  poods,  procured  through  a 
false  representation  of  the  vendee  in  regard  to  his 


solvency  and  credit,  passes  no  title  as  between  the 

pin  tii  s  ;  and  the  vendor  may  maintain  c-ith-  i  n..\ .  i 
or  replevin  in  the  <i,tinrt,  or  trespass  or  replevin  in 
then /»i/.  to  recover  their  value. 

So,  it  se<-mf»,  of  a  sale  to  a  vendee.purchasing  with 
a  preooDceirea  design  m>i  t<>  pn> . 

Under  such  circumstances,  the  general  and  abso- 
lute ownership  reniiiiiiiiig  in  the  vendor,  not  only 
(be  original  Interference  with  the  property  on  tin- 
part  or  the  vendee,  but  any  sul>8i!quent acts  of  own- 
ership by  him,  may  be  treated  as  an  unlawful  or 
tortious  taking. 

Tin-  general  owner  of  personal  property  holds  the 
constructive  possession,  and  may  maintain  trespass- 
though  the  actual  possession  be  in  another. 

A  fraudulent  vendee  of  goods  may  be  charged  in 

iMtmptstt  for  the  price,  or  as  a  trespasser,  at  tin- 
elect  ion  of  the  injured  party. 

Contracts  of  Mile,  procured  through  fraud,  are 
not  always  valid,  it  seems,  even  as  in  favor  of  bona 
flde  purchasers. 

One  who  obtains  the  bailment  of  goods,  fraudu- 
lently intending  to  deprive  the  owner  of  his  prop- 
erty, may  be  convicted  of  larceny,  under  an  indict- 
ment alleging  that  he  feloniously  stole,  took  and 
carried  away  the  property,  etc. 

But  if  the  transaction  is  made  to  assume  the  form 
of  a  sale,  unless  it  comes  within  the  statute  as  to 
false  pretenses,  the  fraudulent  vendee  is  shielded 
from  the  charge  of  taking,  in  a  criminal  sense, 
though  it  is  otherwise  in  respect  to  the  civil  remedy. 

A  sale  of  goods,  procured  through  the  fraud  of 
the  vendee,  Is  equally  void  as  between  the  parties, 
whether  the  fraud  be  in  its  nature  indictable  or  not. 

Where  the  question  is,  whether  a  vendee  of  goods- 
procured  the  sale  of  them  through  fraud,  distinct 
purchases  made  by  him  of  others,  under  similar  cir- 
cumstances, at  or  about  the  same  time,  and  when 
the  like  motive  as  the  one  imputed,  may  reasonably 
be  supposed  to  have  operated,  are  admissible  in  evi- 
dence against  him,  with  a  view  to  the  quo  animo. 

Citations-1  Barn.  &  C.,  514 :  13  Wend.,  570 :  Ryan 
&  M.,  178 ;  12  Johns..  348 :  3  Johns.,  235, 238 ;  15  Johns., 
147,  151;  15  Mass.,  156,  359,  3(54;  5  Moore,  98,  102;  2 
Paige,  169;  14  Wend.,  31 :  8  Cow., 238. 239,  it.;  7  Bing.. 
543 ;  5  Moore  &  P.,  380,  398 :  22  Pick..  18,  20 ;  17  Mass.. 
60i>;  16  Mass..  147.  150:  8  Johns.,  432:  11  Johns..  ->'< : 
1  Wend.,  466:  10  Wend.,  110;  Poth.  Obi.,  pt.  1,  ch.  1, 
pi.  19 ;  1  Leach,  522,  523,  4th  ed.:  4  Paige,  541 ;  12  Pick.. 
307 ;  2  Marsh.,  366;  5  Moore  &  P.,  396;  Cow.  &  H.'s 
ed..  1  Phil.  Ev..  n.  333,  p.  452 ;  n.  352,  p.  465 ;  12  Wend.. 
299:  2  Bail.,  128.  324. 

"DEPLEVIN,  *for  taking  75  barrels  [*31  2 
XV  of  flour.and  25  half  barrels  of  beef-tongues, 
tried  at  the  Albany  Circuit,  June,  1839,  before 
Cushman,  C.  Judge. 

The  plea  was  non  cepit;  and  it  appeared  at 
the  trial,  that  the  plaintiffs,  who  were  provi- 
sion dealers  in  Albany,  Aug.  30, 1837,  sold  the 
flour  and  tongues  to  the  defendants,  partners 
and  provision  dealers,  in  the  City  of  N.  Y. 
William  Hotailir.g,  one  of  the  defendants, 
made  the  purchase  at  the  plaintiff's  store  in 
Albany,  and  the  articles  were  delivered  to  and 
shipped  by  him  to  his  brother  Samuel,  the  oth- 
er defendant,  who  was  then  in  N.  Y.  Soon 
after  their  arrival,  the  defendants  declared 
themselves  to  be  insolvent;  and  having  sold 
the  property  in  question  \obonafide  purchasers 
as  was  supposed,  the  plaintiffs  brought  this  ac- 
tion to  recover  the  value,  on  the  ground  that 
William  obtained  the  goods  by  fraud. 

The  fraud  was  alleged  to  have  consisted  in 
William's  falsely  representing  the  solvency  and 
credit  of  the  defendants;  and  the  plaintiffs, 
after  giving  in  evidence  various  circumstances 


NOTB.— Sales—  Sale  and  delivery  procured  by  fraud 
—  Whether  t  (tie  pauses. 

A  tale  and  delivery  procured  bu  fraud  pomes  no  ti- 
tle a»  between  the  parties.  Allison  v.  Matthieu,  3 
Johns..  235:  Mowrc-y  v.  Walsh,  8  Cow.,  238:  Tamplin 
v.  Addy.SCow..  239;  Root  v.  French.  13  Wend..  570; 
Van  Cleef  v.  Fleet.  15  Johns.,  147  :  Andrew  v.  Diet- 
erlch.  14  Wend.,  31 :  Lupin  v.  Marie,  2  Paige,  169  ; 
Williams  v.  Birch,  6  Bosw.,  299;  Woodworth  v.  Kis- 
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sam.  15  Johns..  186;  Hennequln  v.  Naylor.  24  N.  Y., 
139:  Lloyd  v.  Brewster.  4  Paige.  537 :  Hunter  v. 
Hudson,  etc..  Co.,  20  Barb.,  4l«:  Hodgedon  v.  Hub- 
bard,  18  Vt.,  504;  Badger  v.  Phlnney.  15  Mass..  364: 
Hall  v.  Fullerton.  6fl  III..  448;  Patton  v.  Campbell,  70 
III..  72 ;  Stewart  v.  Emerson,  52  N.  H.,  301 ;  Kline  v. 
M-iker,  99  Mass..  253;  Fox  v.  Webster.  46  Mo..  181; 
Landauer  v.  Cochran.  54  Oa.,  53J  :  Tilton  Safe  Co.  v. 
Tisdale,  48  Vt.,83;  Thompson  v.  Rose,  16  Conn.,  71  ; 
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tending  to  establish  it,  offered  Lyman  Root  as 
a  witness,  to  show  that  William,  the  day  be- 
fore the  plaintiffs'  sale,  made  a  purchase  of 
him  as  agent  for  Olmstead  and  others,  on  sim- 
ilar representations  which  were  false :  but  the 
offer  was  overruled,  and  the  plaintiffs  ex- 
oepted. 

The  judge  finally  held,  that  to  sustain  this 
action,  the  plaintiffs  were  bound  to  make  out 
a  case  against  the  defendants  sufficiently 
strong  to  warrant  the  jury  in  convicting  the 
defendants  under  the  statute  against  obtaining 
goods  upon  false  pretenses.  And  the  evidence, 
in  his  opinion,  being  clearly  short  of  that,  he 
nonsuited  the  plaintiffs,  who  again  excepted. 
They  now  move  for  a  new  trial,  on  a  bill  of 
•exceptions. 

Mr.  I.  Harris,  for  plaintiffs. 

Mr.  S.  Stevens,  for  defendants. 

By  the  Court,  Cowen.  J.  Clearly,  the  proof 
tended  to  show  that  William  Hotailing  ob- 
313*]  tained  the  goods  fraudulently;  *and  it 
is  not  denied  that  fraud,  especially  if  it  be  in- 
dictable, may  so  far  avoid  a  sale  that  an  action 
of  trover  will  lie.  It  is  denied,  however,  that 
an  action  of  trespass  will  lie;  and  it  is  said 
that,  therefore,  this  action  of  replevin  for  a 
wrongful  taking,  which  is  strictly  concurrent 
with  trespass,  will  not. 

The  general  doctrine  is  perfectly  settled, that 
fraud  avoids  a  contract  of  sale.  Bristol  v. 
Wilsmore,  1  Barn.  &  C.,  514;  Kilby  v.  Wilson, 
1  Ryan  &  M.,  178;  Root  v.  French,  13  Wend., 
570.  These  were  all  cases  of  buying  goods, 
with  a  preconceived  design  of  not  paying  for 
them.  In  the  first,  Abbott,  Oh.  J.,  said.  "  It 
prevented  the  property  passing."  In  the  sec- 
ond, he  said  the  same  thing.  And  in  Root  v. 
French,  Savage,  Oh.  J.,  states  the  same  rule; 
but  suggests  a  distinction  as  to  the  remedy, 
which  was  not  in  the  case,  and  which,  on  more 
reflection,!  am  sure  he  would  have  repudiated. 
MeCnrly  v.  Vickery,  2  Johns.,  348,  on  certio- 
rari  from  a  justice's  court,  decides  that  trespass 
will  not  lie  in  such  a  case;  and  even  adds,  that 
the  properly  is  changed.  But  no  case  is  cited, 
nor  any  principle  or  analogy  mentioned  on 
which  to  rest  either  proposition.  And  there 
are  numerous  cases  to  the  contrary.  That  the 
property  does  not  pass,  I  add  to  the  cases  al- 
ready cited,  the  following:  Allison  v.  Mat- 
thieu.  3  Johns.,  235-238;  Van  Cleefv.  Fleet,  15 
Id..  147.  151  ;  Bn.ffln.gton  v.  Gerrish,  15  Mass., 
156;  Abbotts  v.  Barry,  5  Moor.,  98,  102;  Lupin 
v.  Marie,  2  Paige,  169;  Andrews  v.  Dieterich.  14 
Wend.,  31;  Mowrey  v.  Walsh,  8  Cow..  238; 
Tamplin  v.  Addy,  Id.,  239,  n.;  Putnam,  J.,  in 
Badger  v.  Phinney,  15  Mass.,  364;  Irving  v. 
Motley,  7  Bing.,  543;  S.  C.,  5  Moore  &  P.,  380. 
All  these  cases  hold,  in  terms,  what  was  as- 
serted by  Dallas,  Ch.  J.,  in  Abbotts  v.  Barry, 
viz.:  "  The  sale  being  effected  by  fraud,  it  is 
clear  that  a  sale  of  this  description  works  no 


change  of  property.  The  wines  must  be  con- 
sidered as  remaining  in  the  plaintiffs,  as  the 
original  owners." 

This  being  so,  the  civil  remedies  of  the  party 
defrauded  are  clear,  viz. :  trover  or  replevin  in 
the  detinet;  or  trespass  *or  replevin  in  [*314 
the  cepit,  at  his  election.  Trover  will  lie  with- 
out demand  and  refusal,  because  the  original 
taking  is  tortious.  Thurston  v.  Blanchard,  22 
Pick.,  18,  20.  I  admit  that  Bufflnglon  v.  Ger- 
rish speaks  nothing  in  favor  of  the  remedy,  as 
for  a  trespass;  because,  although  the  action 
was  replevin,  this  has  long  since  been  holden 
in  Massachusetts  to  lie  for  a  mere  unlawful 
detention.  Badger  v.  Phinney,  15  Mass.,  359; 
Baker  v.  Fales,  16  Id.,  147, 150,  and  cases  cited 
at  the  last  page;  Marston  v.  Baldwin,  17  Id. , 
606.  But  for  the  purposes  of  the  civil  remedy, 
however  it  may  be  with  the  criminal,  on  the 
distinction  between  bailment  and  sale.the.cases 
with  the  exception  of  M'Carty  v.  Vickery,  are 
all  one  way,  if  we  take  the  point  as  established 
that  neither  works  any  change  in  the  property 
of  the  goods.  The  general  and  absolute  own- 
ership still  remains  in  the  vendor  or  bailor;  and 
not  only  the  original  interference  with  the 
property  on  the  part  of  the  vendee  or  bailee, 
but  any  subsequent  acts  of  ownership  on  his 
part,  may  be  considered  as  an  unlawful  or  tor- 
tious taking.  Putnam,  J.,  in  Badger  v.  Phin- 
ney, 15  Mass.,  359,  364,  and  in  Baker  v.  Fales, 
16  Id.,  147,  150.  The  general  owner  holds  the 
constructive  possession  of  personal  property; 
and  this  is  sufficient  to  maintain  trespass, 
though  the  actual  possession  be  in  another. 
Putnam,  J.,  ut  supra;  Putnam  v.  Wyley,  8 
Johns.,  432;  Thorp  v.  Burling,  11  Id.,  285; 
Aiken  v.  Buck,  1  Wend.,  466;  Root  v.  Chand- 
ler, 10  Id.,  110.  It  is  said  that  the  owner  con- 
sented to  the  taking,  and  were  that  so,  it 
would  undoubtedly  be  a  sufficient  answer. 
But  consent,  in  law,  is  more  than  a  mere  for- 
mal act  of  the  mind.  It  is  an  act  unclouded 
by  fraud,  duress,  or  sometimes  even  mistake. 
Putnam,  J.,  ut  supra,  15  Mass.,  364;  Poth. 
Obi.,  pt.  1,  ch.  1,  sec.  1,  pi.  19.  This  is  plain 
enough  with  regard  to  executory  contracts,  not 
under  seal.  They  are,  if  obtained  by  fraud, 
mere  nullities;  and  the  defendant,  when  sued 
upon  them,  may  say  he  did  not  promise,  how- 
ever full  and  formal  may  have  been  his  osten- 
sible promise.  The  rule  has  been  as  broadly 
laid  down  in  respect  to  simple  *con-  [*315 
tracts  of  sale,  by  most  of  the  cases  already 
cited,  respecting  fraud  in  such  contracts.  In 
Wilkins' case,  1  Leach,  522,  523,  4th  ed.,  Gould, 
J.,  said:  "It  is  a  rule  of  law  equally  well 
known  and  established,  that  the  possession  of 
the  true  owner  cannot  be  devested  by  a  tor- 
tious taking.  So,  where  goods  are  taken  from 
the  true  owner,  by  means  of  fraud."  An  act 
may  be  void  as  to  one  person,  or  for  one  pur- 
pose, though  not  as  to  another  person,  or  for 
another  purpose.  It  would  not  lie  with  the 


Donaldson  v.  Farwell.  93  TJ.  S-.  631  (Book  XXIII., 
Law.  ed.);  Irving  v.  Motley,  7  Bing.,543;  Johnson  v. 
Peck.  1  Wood.  &  M.,  334.  See.  also,  Buckley  v. 
Artcher,  21  Barb.,  585 :  Bidault  v.  Wales.  20  Mo.,  546. 
The  mere  insolvency  of  the  vendee  will  not  avoid 
the  sale.  Williams  v.  Davis,  69  Pa.  St.,  21  ;  Harner 
v.  Fisher,  58  Pa.  St..  453 .  Smith  v.  Smith,  21  Pa.  St., 
367 ;  Powell  v.  Bradlee,  9  Gill  &  J.,  220;  Cross  v.  Pe- 
ters, 1  Greenl.,  376:  Conyers  v.  Ennis.  2  Mason,  236. 
See,  also,  Dow  v.  Sanborn,  3  Allen,  181 ;  Kedington 
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v.  Roberts,  25  Vt.,  686  :  Rodman  v.  Thalheimer,  75 
Pa.  St.,  232  ;  Mears  v.  Waples.  3  Houst..  581. 

See,  generally,  2  Benj.  Sales,  sees.  648-673:  2  Pars. 
Cont..  773. 

Siibsequent  bpna  fide  purchasers  are  protected.  See 
Andrews  v.  Dieterich,  14  Wend.,  31.  note. 

One  cannot  sell  goods  of  which  his  possession  is 
wrongful.  See  Saltus  v.  Everett,  20  Wend..  267.  note. 

A  sale  of  stolen  goods  passes  no  title.  See  Hoffman 
v.  Carow,  20  Wend.,  21,  note. 
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vendee  to  allege  the  fraud,  and  he  might, 
therefore,  be  charged  for  the  price,  as  a  pur 
H riser.  Whether  he  shall  be  so  charged,  or 
treated  as  a  trespasser,  lien  in  the  election  of 
the  injured  party.  Walworth,  Ch.,  in  lAoyd 
v.  7?rw*tor,4  Paige,  541.  So.  in  one  case,  it 
was  held,  that  the  contract  of  sale  is  not  al- 
ways void  as  against  a  bonafide  purchaser  from 
the"  fraudulent  vendee.  Mowrey  v.  Walsh,  ut 
»upm;  Rowley  v.  Bigelow,  12  Pick.,  307,  8.  P. 
In  ihe  latter  case,  Shaw,  Ch.  J..  said:  "  They 
(the  vendors)  might  treat  the  sale  as  a  nullity, 
and  reclaim  their  goods."  At  least,  as  between 
the  immediate  parties,  the  vendor  may  say  to 
the  vendee:  "  I  was  not  the  agent  of  sale  and 
delivery.  You  took  the  goods  from  me  by 
means  of  false  representations  and,  in  a  legal 
sense,  without  my  consent,  and  against  my 

will." 

Even  a  contract  under  seal,  executory  or  exe 
cuted,  may  be  treated  as  void,  if  fraud  have 
been  committed  in  procuring  its  execution. 

That  the  owner's  mere  manual  delivery  of 
goods  will  not  save  the  deliveree  from  the  im- 
putation of  trespass,  is  illustrated  in  the  case 
of  a  bailment  obtained  with  an  intent  to  de 
prive  the  owner  of  his  property.  The  bailee  is 
considered  as  the  taker,  and  may  be  convicted 
of  larceny,  under  an  indictment  alleging  that 
he  feloniously  stole,  took  and  carried  away  the 
property,  contrary  to  the  owner's  consent.  The 
form  of  a  sale,  unless  within  the  statute  as  to 
false  pretenses,  saves  him  from  the  charge  of 
taking  in  a  criminal  sense;  but  for  all  civil 
purposes,  there  is  no  delivery  any  more  than 
in  the  case  of  bailment.  In  other  words,  for  the 
3 1  (>*]  *purposes  of  a  civil  suit,  the  sale  is  void ; 
though  for  the  purposes  of  a  criminal  prosecu- 
tion, it  is  voidableonly.  Within  the  issue  of  not 
guilty,  in  trespass,  or  non  cepit  in  replevin, 
there  is  no  more  a  taking  in  the  case  of  the 
fraudulent  bailment,  than  in  that  of  the  fraud- 
ulent sale. 

The  degree  of  fraud,  therefore,  as  whether 
it  be  indictable  or  not,  is  of  no  consequence  on 
the  question  of  nullity,  when  we  speak  in  a 
civil  sense.  This  was  held  in  so  many  words, 
by  the  case  of  Irving  v.  Motley.  That  the  fraud 
need  not  amount  to  the  obtaining  of  goods  un- 
der false  pretenses,  within  the  statute,  Park, 
J.,  took  particular  pains  to  show,  in  conse- 
quence of  what  counsel  had  sought  to  infer 
from  a  previous  case  in  the  decision  of  which 
he  had  participated;  viz.:  Noble  v.  Adams,  2 
Marsh,  866  ;  see  the  opinion  of  Park,  J.,  5 
Moore  &  P.,  396. 

Root's  testimony  should  have  been  admitted. 
On  questions  of  intent  to  defraud,  other  acts 
similar  to  the  offense  charged,  done  at  or  about 
the  same  time,  or  when  the  same  motive  to  of- 
fend may  reasonably  be  supposed  to  have  ex- 
isted as  that  which  is  in  issue,  are  admissibe 
with  a  view  to  the  quo  animo.  The  case  of 
fraud  is  among  the  few  exceptions  to  the  gen- 
eral rule,  that  other  offenses  of  the  accused  are 
not  relevant  to  establish  the  main  charge.  The 
authorities  are  quite  numerous,  both  in  this 
and  other  courts.  Most  of  them  are  cited  in 
Cowen  &  H.  ed.  of  1  Phil.  Ev.,  n.  833.  p.  452; 
Id.,  n.  852,  p.  465.  In  Irving  v.  Motley,  7 
Binp.,  543;  8.  C.,  5  Moore  &  P.,  880,  such  evi 
dence  was  received  to  establish  the  very  kind 
of  fraud  now  in  question  before  us.  The  rea- 
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I  son  for  its  reception  was  given  by  Aldernonr 
J.  Vide.  5  Moore  &  P.,  898.  Rowley  v.  IJige 
low,  12  Pick.,  807,  is  also  to  the  same  point,  in- 
all  respects.  Vide,  also,  Jaefaon,  ex  dem.  Bigc- 
loio.  v.  Timmerman,  12  Wend.,  299;  MKlwce 
v.  Suttan,  2  Bail..  128;  Isnary  v.  Pinson,  Id.. 
324. 

The  result  is,  that  the  motion  for  a  new  trial 
should  be  granted,  the  costs  to  abide  the  event. 

New  trial  granted. 

Sale  procured  by  fraud— Pannes  no  title.  Cited  in— 
5  Dento,  50.  243 :  4  Edw.,  642 :  6  N.  Y..  Ill :  IB  N.  Y., 
333:  18  N.  Y..  589:  26  N.  Y.606;  53  N.  Y.,  466;  2  Abb, 
App.  Dec.,  527  :  4  Trans.  App..  296 ;  2  Barb..  173  ;  20- 
Hurl).,  501 :  34  How.  Pr.,  67 ;  3  Sandf.,  591 ;  1  Co.  H.  :is. 

Purchase  with  design  not  to  jxi}/.  Cited  In— 5  Hill, 
383;  1  Denio,  577:  20  Barb.,  548;  21  Barb.,  589;  41 
Am.  Rep..  632  (8  Lea.,  71). 

Larceny—  What  is.  Cited  in-45  N.  Y.,  392  (6  Am. 
Rep.,  104) ;  53N.Y.,  113(13  Am.  Rep..  475). 

Quo  anfmo— Evidence  of  contemporaneous  frauds. 
Distinguished— 23  Barb.,  564. 

Limited-33  How.  Pr.,  122. 

Followed-80  N.  Y.,  375.  n. 

Cited  in-4  Edw.,  642 ;  18  N.  Y.,  589 :  66  N.  Y..  568;  4 
Abb.  App.  Dec..  481:  4  Hun,  804:  15  Hun.  287:  22 
Hun.  485 ;  13  Barb.,  621 ;  37  Barb.,  547  ;  49  Barb.,  98 : 
37  How.  Pr.,  70;  4  Abb.  N.  8.,  433 ;  5  Duer,  259:  4 
Rob.,  393:  23  How.  U.  S.,  186;  7  Wall.,  138 ;  35  111..  238; 
41  Am.  Dec.,  122, 124  (16  Conn.,  79). 

Tort—  Trespass—  What  constitutes.  Cited  in— 1  Hill, 
318 ;  5  Hill,  159. 

Bona  flde  purchaser—  TTTio  is  —  When  protected. 
Cited  in— 1  Keyes,  444 ;  3  Blatchf .,  248. 

Trespass  — Replevin  —  When  will  lie— Concurrent 
remedies—  Criticised— 3  Sandf.,  712 ;  9  Leg.  Obs.,  147. 

Qualified— 8  How.  Pr..  190. 

Cited  in-3  Hill,  350;  16  N.  Y.,  333;  2  Barb.,  173  ;  12 
Barb..  350:  16  Barb.,  313 :  20  Barb.,  501 ;  27  Barb..  654; 
32  Barb.,  175;  66  Barb.,  355;  5  How.  Pr.,  332:  11  How. 
Pr.,  108 ;  11  Abb.  Pr.,  360 ;  3  Duer,  391 ;  12  Leg.  Obe., 
207. 

Fraudulent  sale—Retcifvinn  of.  Citod  in— 23  N.  Y.. 
270;  14  Barb.,  597 ;  27  Barb.,  654 ;  21  How.  Pr.,  116 ;  41 
Am.  Rep.,  632  (8  Lea.,  71). 

Wrongful  pcHwesniim— Party  having,  cannot  conveu 
title.  Cited  in— 1  Keyes,  328,  444 :  2  Abb.  App.  Dec., 
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S.  HOTAILING  &  W.  HOT  AILING. 

Purchase  by  Partner — Frauduknt  Representa- 
tion* an  to  Solvency  of  Firm — Remedy  against 
Both  Partners — Evidence. 

Where  one  of  two  partners  obtains  woods  by  a 
fraudulent  representation  aa  to  the  solvency  and 
credit  of  the  firm,  and  afterward  the  firm  sells  the 
goods,  replevin  in  the  cepit  Hoe  against  both. 

Semlile,  that  one  claiming  property  through  the 
fraudulent  act  of  an  agent,  or  partner,  is  affected 
by  that  act.  so  far  as  his  civil  rights  are  concerned, 
the  same  as  if  it  were  his  own,  even  though  he  be 
morally  innocent. 

The  doctrine  held  in  Cary  v.  Hotalling,  ante,  p.  311. 
that  on  questions  of  fraud  of  this  nature,  other  con- 
temporaneous purchases  effected  through  similar 
frauds  by  the  same  party.are  admissible  in  evidence, 
reaffirmed. 

-Citations-1  Hill,  811 :  7  Bing.,  643 :  5  Moore  &  P., 
380;  Ryan  &  M.  N.  P.,  178 ;  8  Carr.  &  P.,  316. 

"OEPLEVIN,  for  taking  and  retaining  45 
-LV  barrels  of  flour,  tried  at  the  Albany  Cir- 
cuit, in  June,  1889,  before  Cushman,  C.  Judge. 
Plea  non  cepit. 

The  plaintiffs'  proof  tended  to  make  out  a 
case  similar  to  that  of  Cary  and  Gary,  against 
these  same  defendants;  see  ante,  p.  311;  and 


NOTE.— Compare  above  case  of  Olmstead  v.  Ho- 
taling  with  Bishop  v.  Ely,  9  Johns.,  294,  note. 
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most  of  the  questions  raised  and  decided  in  that 
case,  were  also  made  in  this.  The  only  addi- 
tional point  here  raised,  was  upon  the  liability 
of  Samuel  Hotailing.  William,  the  other  de- 
fendant, purchased  the  flour  in  question  of  the 
plaintiffs'  agent,  Lyman  Root,  at  Albany, 
August  29,  1837,  Samuel  being  then  in  N.  Y. ; 
and  the  fraudulent  representations,  which 
were  like  those  in  the  other  case,  were  made 
by  William.  The  plaintiffs'  agent  caused  the 
flour  to  be  shipped  by  Samuel;  and  a  few  days 
afterward,  the  defendants  sold  it. 

Joseph  Gary,  one  of  the  plaintiffs  in  the  for- 
mer suit  mentioned,  was  called  for  the  present 
plaintiffs,  and  testified  to  the  fraud  practiced 
upon  him  and  his  partner,  in  respect  to  the 
flour  and  tongues  there  in  question.  The  de- 
fendant objected  to  the  testimony  as  irrelevant, 
but  the  judge  overruled  the  objection,  and  the 
defendants  excepted. 

On  the  plaintiffs  resting,  the  defendants 
moved  for  a  nonsuit,  on  the  ground,  among 
others,  that  an  action  in  the  cepit  would  not  lie, 
3 1 8*]  under  such  circumstances.  The  *judge 
overruled  the  motion,  and  the  defendants  ex- 
cepted. 

The  judge  charged  the  jury  in  respect  to  the 
liability  of  the  defendant  Samuel,  that  if  Will- 
iam was  liable,  Samuel  was  so  also.  The  de- 
fendants again  excepted;  and  a  verdict  having 
passed  for  the  plaintiffs,  the  defendants  now 
move  for  a  new  trial  on  a  bill  of  exceptions. 

Mr.  S.  Stevens,  for  defendants. 

Mr.  I.  Harris,  for  plaintiffs. 

By  the  Court,  Cowen,  J.  That  obtaining 
goods  by  fraud,  though  in  the  form  of  a  sale, 
and  though  the  fraud  do  not  amount  to  an  in- 
dictable offense,  is  a  tortious  taking  within  the 
issue  of  non  cepit,  we  have  just  now  held 
against  these  defendants.  Carr  v.  Hotailing, 
ante,  p.  311.  Also,  that  in  order  to  establish 
the  charge,  other  cotemporaneous  purchases 
effected  by  similar  acts  of  fraud,  may  be  given 
in  evidence.  Id. 

We  held  in  the  case  cited,  that  obtaining 
goods  in  this  manner  does  not  change  the  gen- 
eral property  as  between  vendor  and  vendee, 
unless  the  vendor  elect  to  consider  it  as  changed. 
It  follows,  that  Samuel  was  jointly  liable  un- 
der the  issue  of  non  cepit,  for  his  interference 
with  the  goods.  Indeed,  being  a  partner  with 
William,  the  fraudulent  act  of  the  latter  is,  in 
respect  to  the  question  of  property,  imputable 
to  Samuel.  It  does  not  lie  with  one  to  claim 
property  through  the  fraudulent  act  of  anoth- 
er, whether  as  his  agent  or  partner,  without 
being  affected  by  that  act  the  same  as  if  it  were 
his  own.  We  speak  in  a  civil,  not  in  a  crimi- 
nal sense.  The  very  point  was  held,  as  to  an 
agent,  in  Irving  v.  Motley,  7  Bing.,  543;  8.  (J., 
5  Moore  &  P.,  380.  And  as  to  a  partner  in 
Kilby  v.  Wilson,  Ryan  &  Mood.  N.  P.,  178.  In 
Taylor  v.  Green,  8  Carr.  &  P.,  316,  it  was  held, 
that  where  one  assuming  to  be  an  agent,  had 
committed  a  fraud  in  a  sale,  the  mere  adop- 
tion of  the  sale  and  receipt  of  the  money,  by 
319*]  the  person  for  *whom  the  sale  was 
made,  rendered  him  liable  for  the  fraud, though 
he  was  morally  innocent. 

New  trial  denied. 

Sale  procured  by  fraud — Fames  no  title.  Cited  in— 
3  Hill,  £50 ;  23  N.  Y.,  270 ;  1  Keyes,  328,  444 ;  2  Abb. 
App.  Dec.,  454,  527. 

HILL  1. 


Principal  and  agent— Liability  of  principal  for 
fraud  of  agent.  Cited  in— 10  N.  Y.,  345 ;  28  N.  Y.,  393; 
53  Barb.,  61 ;  8  How.  U.  S.,  157 ;  23  How.  U.  8.,  189. 

Quo  animo— Evidence  of  contemporaneous  fraud- 
ulent acts.  Cited  in— 4  Edw.,  642 ;  13  Barb.,  521 :  5 
Duer,  259. 

Replevin—Trespass—When  will  lie.  Criticised— 3 
Sandf .,  712 ;  9  Leg.  Obs.,  147. 

Cited  in— 3  Hill,  350 ;  16  Barb.,  313 :  20  Barb.,  501:  32 
Barb.,  175 :  5  How.  Pr.,  332 ;  11  How.  Pr.,  108 ;  3  Duer, 
391. 

Election  of  remedies— Trespass-— Replevin.  Cited  in 
-5  Hill,  393 ;  20  Barb.,  501. 


DATER  AND  McMURRAY 


WELLINGTON. 

Submission  by  Partners — Award  against  One — 
Action  on  Award —  What  a  Defense. 

A  submission  by  D.  and  M.  on  one  side  and  W.  and 
his  partner  on  the  other,  will  authorize  an  award 
in  favor  of  the  former,  against  W.  alone. 

In  an  action  on  award,  a  court  of  law  cannot  in- 
quire whether  the  arbitrators  erred  on  the  merits, 
or  acted  corruptly  ;  but  only,  whether  the  award  is 
within  the  jurisdiction  or  power  conferred  by  the 
submission. 

That  the  arbitrators  refused  to  swear  the  witness- 
es, but  allowed  them  to  be  heard  without  oath,  is  at 
most  mere  error,  and  no  defense  to  an  action  on 
the  award. 

On  a  motion  to  set  aside  an  award,  where  provis- 
ion is  made  for  enforcing  it  by  rule  of  court,  other 
matters  than  those  which  are  admissible  as  a  de- 
fense to  an  action  upon  it,  may  be  inquired  into. 

Citations— 19  Wend.,  285,  288 ;  17  Wend.,  410,  413  ; 
Wats.  Arb.,  213;  1  Saund.,  327  a,  n.3. 

A  SSUMPSIT,  on  an  award  of  arbitrators, 
-Q-  tried  at  the  Rensselaer  Circuit,  Mar.  26, 
1836,  before  Vanderpoel,  0.  Judge.  The  sub- 
mission was  by  parol.  On  the  trial,  the  plaint- 
iff's right  to  recover  was  contested  on  two 
grounds,  viz. :  1.  Because  the  submission  was 
between  Wellington  and  his  partner  on  one 
side  and  the  plaintiffs  on  the  other;  where- 
as, the  award  was  against  Wellington  alone. 
2.  Because  the  arbitrators  refused  to  swear  the 
witnesses  on  Wellington's  side,  contrary  to  his 
request,  and  took  their  statements  without 
oath.  The  testimony  was  quite  contradictory, 
and  the  circuit  judge  finally  submitted  the  case 
to  the  jury  with  directions  that  if  they  found 


NOTE.— Arbitration  and  award— Submission—  Um- 
pire. 

Awards  must  be  within  submission  and  certain  to  a 
common  intent.  Purdy  v.  Delavan,  1  Cai.,  304,  note. 

Choice  of  umpire— Time  for— Arbitrators  need  not 
wait  until  disagreement.  M'Kinstry  v.  Solomons,  2 
Johns.,  57,  note. 

When  all  arbitrators  must  join.  Crofoot  v.  Allen, 
2  Wend.,  494,  note ;  Green  v.  Miller,  6  Johns.,  39,  note. 

Award  badin  parts,  whenmay  be  sustained  in  part. 
Jackson  v.  Ambler,  14  Johns.,  96,  note  ;  Brown  v. 
Hankerson,  3  Cow.,  70,  note. 

Presumption  in  favor  of  award.  Brown  v.  Hank- 
erson. 3  Cow. ,70,  note. 

Waiver  of  conditions  of  bond  of  submission— Merits 
of  award  not  reviewable.  Perkins  v.  Wing,  10  Johns., 
143,  note. 

Submission— Sufficiency  of ,  when  informal.  Hays 
v.  Hays,  23  Wend.,  363,  note ;  Howard  v.  Sexton,  1 
Den.,  440,  note. 

Submission  of,  pending  cause,  a  discontinuance. 
Larkin  v.  Robbins,  2  Wend.,  505,  note. 

Strangers  to  submission  not  bound.  Vosburgh  v. 
Bame,  14  Johns.,  302,  note. 

Authority  of  guardian  to  submit  ward's  interest. 
Weed  v.  Ellis,  3  Cai.,  253.  note. 

Submission  under  seal— Cannot  be  revoked  by  parol. 
Howard  v.  Cooper,  ante,  44,  note. 
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the  facts  to  be  as  contended  for  by  the  defend- 
ant on  either  point,  he  was  entitled  t->  their 
\crdict.  The  jury  found  for  the  defendant, 
and  the  plaintiffs  now  move  for  a  new  trial  on 
a  case. 

Mr.  S.  G.  Huntington,  for  plaintiffs. 

Mr.  D.  L.  Seymour,  for  defendant. 

.  .'*12O*]  *By  the  Court,  Cowen.J.  The  award 
was  properly  against  Isaac  Wellington,  whether 
the  submission  were  between  the  plaintiffs  and 
liim  alone,  or  him  and  his  partner.  Fidler  v. 
Cooper,  19  Wend.,  285,  288,  et  seq.,  and  cases 
there  cited  by  Bronson,  J.  That  is  to  say,  the 
arbitrators  had  power  to  award  against  Wel- 
lington alone.  Whether  they  may  not  have 
*rred  on  the  merits  we,  as  a  court  of  law,  have 
no  power  to  inquire. 

The  omission  to  swear  the  witnesses,  also, 
whether  the  parties  had  agreed  that  they  should 
be  sworn  or  not ;  and  whether  the  parties 
waived  their  being  sworn,  or  not,  is  at  most 
mere  matter  of  error  or  mistake,  which  we  can- 
not correct.  Emmet  v.  Hoyt,  17  Wend.,  410, 
413,  and  cases  there  cited  by  Ch.  J.  Nelson. 

The  questions  submitted  to  the  jury,  neither 
of  them  related  to  the  power  nor  jurisdiction 
of  arbitrators.  It  is  of  these,  alone,  that  the 
court  of  law  can  inquire  in  an  action  on  the 
award.  Id. 

There  was  no  pretense  of  corrupt  miscon- 
duct in  the  arbitrators;  and,  if  otherwise,  it 
would  not  be  matter  of  inquiry  in  an  action.  See 
Browning  v.  Wheeler,  24  Wend.,  258,259,though 
such  matter  may  be  urged  on  a  motion  to  set 
aside  the  award,  in  a  case  where  provision  is 
made  that  it  shall  be  enforced  by  rule  of  court. 
Id.,  Wats.  Arb.,  213;  1  Saund.,  327  a,  n.  3. 

We  think  the  learned  judge  erred;  and  there 
must  be  a  new  trial, the  costs  to  abide  the  event. 

Ordered  accordingly. 

Cited  in—*  N.  Y.,  575 ;  20  Barb.,  411 ;  2  Bob.,  498  ; 
1  Legr.  Obs.,  190. 


321*]    *BUCK  t>.  WADSWORTH. 

Bubmiwion — Award  to  be  Prepared  in  Writing 
for  Both   Parties — Preparing  for  Prevailing 
Party  Only,    Render*    Award    a    Nullity — 
Waiver. 

Where  arbitration  bonds  required  the  award  to  be 
in  writing,  ready  for  delivery  to  the  parties  on  or 
before  a  given  day,  and  the  arbitrators  made  an 
award,  and  delivered  it  to  the  prevailing  party,  held, 
that  the  other  party,  not  having  waived  his  right  to 
a  counterpart,  and  none  having  been  prepared  for 
him,  the  award  was  a  nullity. 

In  bonds  of  submission, where  the  concluding  part 
of  the  condition  is  thus :  "so  as  the  said  award,  etc., 
be  made  in  writing,  etc.,  and  ready  to  be  delivered 
to  the  parties  on  or  before,'  'etc.,  these  words  import 
a  limitation  upon  the  power  conferred  upon  the  ar- 
bitrators, the  observance  of  which  is  essential  to 
their  Jurisdiction. 

The  only  way  in  which  an  award  under  such  bonds 
can  be  rendered  binding.is  by  the  arbitrators  execut- 
ing two  parts,  unless  this  is  in  some  form  expressly 
waived. 

NOTE.— Arbitration  and  award— Waiver  nf  condi- 
tion*. See  Perkins  v.  Wing,  10  Johns..  143,  note. 

See,  on  general  subject,  reference  note  to  preced- 
ing case. 
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If  one  party  tell  the  arbitrators  they  need  make  no 
counterpart,  as  he  will  not  receive  it,  tins  will  be 
dfcincd  a  waiver  of  his  rijrlit. 

An  a<-i-i-|>tam-e  <>!  'a  sworn  copy  of  the  award  in 
lieu  of  the  original,  is  also  a  waiver. 

Citations- 15  Johns..  197;  6  Johns.,  14. 

MOTION  to  set  aside  the  report  of  a  referee. 
The  action  was  debt,  on  an  award  made 
under  mutual  bonds  dated  Mar.  6.  1889.  The 
condition  of  the  bond  was  in  the  usual  form, 
and  concluded  thus  :  "  so  as  the  said  award, 
etc.,  be  made  in  writing,  etc.,  and  ready 
to  be  delivered,  to  the  said  parties,  on 
or  before  the  first  day  of  June,  1839."  The 
arbitrators  named  were  Humaston,  Rhea  and 
Reeder.  They  made  and  signed  an  award 
without  any  counterpart,  Mar.  28,  1839,  and 
then  separated,  leaving  it  with  Humaston  to 
deliver,  and  appointing  a  day,  Mar.  26.  and 
place.when  Humaston  should  deliver  it;  Wads- 
worth  saying,  he  would  send  an  agent  to  re- 
ceive it.  He  did  send  Goff.who  met  Humaston 
at  the  day  and  place.  The  plaintiff  also  met 
them  at  the  same  time  and  place.  Humaston. as 
he  testified  before  the  referees,  stated,  that  they 
should  first  find  for  themseves,  that  is,  for 
their  fees,  and  then  band  the  award  to  I  he 
plaintiff.  Goff  mentioned  that  he  was  requested 
to  appear  and  receive  the  award  and  papers  for 
Wadsworth,  the  defendant.  Humaston  replied 
the  award  was  for  Buck.  He  then  read  the  decis- 
ion and  "reached  Goff  the  award  or  min  [*322 
utes,  who  wanted  to  write  to  Wadsworth  and 
give  him  the  information.  Goff  took  the  award, 
expressed  no  dissatisfaction  in  not  receiving  a 
copy,  and  finally  handed  it  back,  saying  he  had 
taken  minutes  or  a  copy  of  the  award.  The 
witness  H.,  thought,  when  Goff  requested  I  be 
award,  he  wanted  it  to  keep,  supposing  it 
in  favor  of  Wadsworth  ;  but  he  (witness)  did 
not  think  it  necessary  to  deliver  an  award  to 
the  losing  party. 

This  suit  was  commenced  in  May,  1839;  no 
award  or  counterpart  having,  as  yet,  been  de- 
livered to,  or  prepared  for  the  defendant,  Wads- 
worth.  The  referee  having  reported  in  favor 
of  the  plaintiff, 

Mr.  Foster,  for  the  defendant,  now  moved 
to  set  aside  the  report. 

Mr.  M.  T.  Reynolds,  contra. 

By  the  Court,  Cowen,  J.  The  words  of  the 
bond  made  it  a  condition  that  the  award  should 
be  ready  for  delivery  on  or  before  the  first  of 
June,  to  Wadsworth,  as  well  as  Buck.  It  was 
ready  for  delivery  to  the  latter,  but  not  to  the 
former.  The  arbitrators  did  not  even  suppose 
an  award  was  necessary  for  Wadsworth,  and 
they  accordingly  never  signed  a  counterpart. 
Even  if  Goff  had  the  power,  he  did  nothing 
which  can  be  construed  into  a  waiver  of  the 
right  to  insist  on  the  delivery  of  an  award  to 
his  principal.  The  only  method  by  which  an 
award  made  under  the  condition  of  a  bond, 
such  as  this,  can  be  rendered  binding,  is  by  the 
arbitrators  executing  and  delivering  two  parts, 
unless  the  party  shall  expressly  discharge  them 
of  that  necessity;  as,  by  telling  them  they  need 
make  no  counterpart,  for  he  will  not  receive  it; 
or,  as  in  SeUick  v.  Addams.  15  Johns.,  197,  ac- 
cepting sworn  copies,  in  lieu  of  the  original, 
without  objection.1  In  short,  nothing  like  a 
l.-See  Perkins  v.  Wing,  10  Johns.,  148. 
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waiver  exists  in  this  case;  and  without  that,  it 
323*]  *is  entirely  settled  that  the  award  is  a 
nullity,  for  want.of  its  being  ready  within  the 
terms  of  the  condition.  Pratt  v.  Hackett,  6 
-Johns.,  14. 

Motion  granted.(b) 

Distinguished— 1  Lans.,  115. 

Cited  in— 65  N.  Y.,  170:  2  Abb.  App.  Dec.,  214  ;  3 
Barb.,  58 ;  20  Barb.,  485,  486 ;  34  N.  J.  L.,  24. 

(b)  As  to  the  effect  upon  the  award,  of  an  omission 
on  the  part  of  arbitrators  to  comply  with  the  ita 
quod  clause,  or  other  condition  in  the  submission,  as 
it  relates  to  the  subject-matter  submitted,  the  time 
of  making  the  award,  the  form  thereof,  and  other 
particulars,  see  Cow.  &  H.  Notes  to  1  Phil.  Ev.,  p. 
1027,  et  seq.,  and  cases  there  cited. 


FOSTER,  Assignee  of  ARTCHER,  Sheriff,  etc., 

v. 
RAINSFORD,  Impleaded  with  SLINGERLAND. 

Where  the  surety  in  a  bond  to  the  sheriff  for  the 
appearance  of  S.  on  a  capias  ad  resp.,  pleaded  com- 
peruit  ad  diem ;  a  replication  that  S.  was  an  infant, 
and  did  not  appear  by  guardian,  was  held  bad. 

Citation— 2  R.  S.,  361, 2d  ed.,  sees.  10-12. 

DEMURRER  to  replication.  The  action  was 
in  debt  by  Foster,  as  assignee  of  the  sher- 
iff on  a  bond  executed  to  the  sheriff  by  Slinger- 
land,  principal,  and  Rainsford  his  surety,  on 
the  arrest  of  the  former  in  virtue  of  capias  ad 
respondendum,  conditioned  that  Slingerland 
should  appear  by  putting  in  special  bail.  The 
declaration  was  in  the  usual  form.  Plea,  by 
Rainsford,  that  Slingerland  did  so  appear. 
Replication,  that  Slingerland  was  an  infant, 
and  did  not  appear  by  guardian.  To  this 
Rainsford  demurred,  and  the  plaintiff  joined 
in  demurrer. 

Mr.  H.  G.  Wheaton,  for  defendant  Rains- 
ford. 

Mr.  J.  Percy,  for  plaintiff. 

By  the  Court,  Cowen,  J.  The  replication  is 
Tmd.  The  condition  of  the  bond  was,  that 
Slingerland  should  appear  by  putting  in  spe- 
cial bail,  etc.,  and  the  plea  is,  that  he  did  so 
appear.  This  is  a  literal  compliance  with  the 
condition.  It  is  no  answer  to  say  that  he  was 
an  infant  and  did  not  appear  by  guardian.  The 
324*]  condition  of  the  bond  has  no  *relation 
to  the  kind  of  agent  by  which  Slingerland  was 
to  appear.  The  ooject  was  simply  to  secure 
the  payment  of  the  judgment  to  be  recovered, 
so  far  as  special  bail  may  operate  as  a  security. 
Surely. the  plaintiff  would  not  have  been  con- 
tent with  his  appearing  by  guardian.  That 
would  not  have  answered  the  bond;  nor  is 
there  any  need  of  a  bond  to  compel  such  an  ap- 
pearance. Another  remedy  is  given  by  the 
statufe,  which  the  plaintiff  might  have  resort- 
ed to.  2  R.  S.,  364,  2d  ed.,  sees.  10-12.  The 
court  has  always  had  rules  by  which  they 
would  protect  the  plaintiff  against  the  conse- 
quences of  an  infant  appearing  by  attorney; 
but  a  bail  bond  has  never  been  understood  to 
respect  that.  It  has  always  been  used  merely 
to  compel  the  putting  in  of  special  bail. 

Judgment  for  defendant. 


BUTLER  t>.  PALMER. 


Mortgage  Sale — Right  of  Redemption— Construc- 
tion of  Statutes— Repeal  of  Statute — Effect  of. 

The  right  of  a  judgment  creditor  to  redeem  from 
a  mortgage  sale,  acquired  by  the  Act  of  April  18. 
1838,  Sess.  L.,  1838,  p.  261,  became  extinct  November 
1  following. 

Notwithstanding  the  Act  of  May  12, 1837,  Sess.  L., 
1837,  p.  455,  gave  the  assignee  of  a  mortgagor  the 
right  of  redeeming  at  any  time  within  a  year  from 
a  sale  under  the  mortgage :  yet  that  right,  though 
acquired  before  the  Act  of  April  18, 1838,  became  ex- 
tinct by  operation  thereof  from  and  after  Novem- 
ber 1  following,  whether  the  year  had  then  expired 
or  not. 

A  statute,  though  operating  to  lessen  the  time  al- 
lowed for  the  exercise  of  a  previously  existing 
right  (e.  g.,  a  right  to  redeem),  is  not,  therefore,  un- 
constitutional. 

Whether  the  Act  of  April  18,  1838,  would  have 
been  constitutional,  had  it  attempted  to  take  away 
existing  rights  of  redemption  absolutely,  qucere. 

Semblf,  that  the  power  of  the  Legislature  to  inter- 
fere with  vested  rights  is  unlimited,  save  by  the  re- 
strictions contained  in  the  Federal  and  State  Con- 
stitutions. 

Where  a  statute  repeals  a  former  one  which  im- 
posed a  penalty,  the  right  to  the  penalty  becomes 
extinguished,  even  though  a  prosecution  for  it  has 
been  previously  commenced.  And  if  the  repeal 
takes  place  after  conviction,  the  judgment  is  there- 
by arrested.  Semble. 

The  repeal  of  a  statute  conferring  jurisdiction, 
takes  away  all  right  of  proceeding  under  the  re- 
pealed statute,  even  in  regard  to  suits  pending  at 
the  time  of  the  repeal. 

*Inchoate  rights  generally,  derived  under  a  [*325 
statute,  are  lost  by  its  repeal,  unless  saved  by  ex- 
press words  in  the  repealing  statute. 

Otherwise,  in  respect  to  such  civil  rights  as  have 
been  perfected  far  enough  to  stand  independent  of 
the  statute ;  or,  in  other  words,  such  as  have  ceased 
to  be  executory,  and  have  become  executed. 

Positive  enactments  are  not  to  be  construed  as  in- 
terfering with  previously  existing  contracts,  rights 
of  action,  or  suits,  unless  the  intent  thus  to  inter- 
fere be  expressed  in  the  enactment. 

Citations— Laws.  1837.  p.  455 ;  Laws,  1838,  p.  261. 
sees.  8,  9 ;  4  Man.  &  Ry.,  586,  588 ;  9  Barn.  &  C.,  750 ;  3 
Story.  Com.  Const.  U.  S.,  251 ;  5  Johns.,  139, 142;  11 
Pet..  420 ;  3  Stew.,  387 :  6  Wend.,  526,  530 ;  5  Cr.,  281 ;  6 
Cr..  329 ;  4  Dall.,  372 :  1  Binn.,  601,  608 :  8  Watts,  517 : 
Buss.  &  R.  Cr.  Cas..  429 ;  1  Bl.,  451 ;  1  Watts,  258 ;  4 


NOTE.  —  Constitutional  law  —  Repeal  of  statute — 
Rights  and  remedies. 

If  a  statute  providing  a  remedy  is  repealed  while 
proceedings  are  pending,  those  proceedings  will  be 
determined,  unless  the  repealing  statute  otherwise 
provide.  So,  'also,  in  case  of  penalties  where  the 
statute  authorizing  their  recovery  be  repealed.  Ori- 
ental Bank  v.  Freeze.  18  Me.,  109  ;  Yeaton  v.  U.  S., 
5Cranch.,281 ;  Bank  of  Hamilton  v.  Dudley. Pet..492; 
County  of  Menard  v.  Kincaid,  71  111.,  587;  Mus- 
grove  v.  R.  R.  Co.,  50  Miss.,  677;  Chalker  v.  Ives,  55 
Pa.  St.,  81. 

As  to  the  distinction  between  laws  which  merely 
modify  the  remedy  on  a  contract  and  those  which  im- 
pair its  obligation,  see  Penniman's  case,  103  U.  S., 
714  (Book  XXVI.,  Law.  ed.),  where  it  is  said,  per 
Woods,  J.:  "The  general  doctrine  of  this  court  on 
this  subject  may  be  thus  stated:  In  modes  of  pro- 
ceedings and  forms  to  enforce  the  contract  the 
Legislature  has  the  control,  and  may  enlarge,  limit, 
or  alter  them,  provided  it  does  not  deny  a  remedy 
or  so  embarrass  it  with  conditions  or  restrictions  as 
seriously  to  impair  the  value  of  the  right." 

See,  also.  Von  Hoffman  v.  Quincy,  71  U.  S.,  535 
(Book  XVIII.,  403,  Law.  ed.);  Bronson  v.  Kinzie,  I 
How..  311 :  Tennessee  v.  Sneed,  96  U.  S..  69  (Book 
XXIV.,  Law.  ed.);  Greenwood  v.  Freight  Co.,  105  U. 
S.,  13  (Book  XXVI.,  Law.ed.);  Louisiana  v.  New  Or- 
leans, 102  U.  S.,  203  (Book  XXVI.,  Law.  ed.);  Louisi- 
ana v.  St.  Martin's  Parish,  111  U.  S.,  716  ;  Cooley  on 
Constitutional  Limitations,  *285. 

Presumption  in  favor  of  legislative  Acts-  Ex  parte 
M'Collura,  1  Cow.,  550. 

-4.8  to  general  power  of  State  Legislatures— Vested 
rights— Due  process  of  law— Law  of  the  land.  See 
Taylor  v.  Porter,  4  Hill,  140,  note. 
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Yeateo,  866 ;  8  Burr..  14M ;  1  Geo.  III.,  oh.  17.  sec.  46 : 
2GtK>..  III.,  oh.  2:  8  Oeo.  IV..  ch.  16.  sec.  1:  12 
Moore,  867,  859:  4  Bin*..  212;  5  Qco.  II..  ch.  30,  sec. 
41 ;  4  Mcxm-  A  P.,  341. 351 ;  Dwar.  St.,  670:  lEllz..  ch.  1 ; 
Jcnk.  Cent.,  233,  case  6 :  2  Mod.,  810 :  7  Johns.,  477 :  4 
Burr..  24»!0.  i'462:  2  Moow  &  P..  415;  6  Binjr.,  177,  489;  3 
Mooro  *  P..  187.  143 ;  4  SCFR.  ft  K.,  401 :  «  Ser*.  &  R.. 
680,  598,599;  1  Bay  1..  179;  4  Wend.,  210  :  Co.  Inst. 
Brae.,  lib.  4,  fol.  228 ;  2  Inst.,  292  :  Tayl.  Civ.  L..  167- 
169 ;  Puf.,  B.  I.,  ch.  6,  sec.  8 ;  7  Johns..  477 ;  6  Johns., 
101. 

EJECTMENT,  tried  at  the  Otsego  Circuit, 
Sep.  10.  1889,  before  Gridley,  C.  Judge. 
The  premises  in  dispute  formerly  belonged 
to  one  Delong.  The  plaintiff  made  title  under 
proceedings  In  chancery  in  his  favor,  against 
Delong,  to  foreclose  a  mortgage  on  the  prem- 
ises, which  Delong  had  executed  January  1, 
1880.  and  which  had  been  assigned  to  the 
plaintiff.  The  decree  was  made  on  the  first 
Monday  of  September,  1837;  and  the  plaintiff 
having  become  the  purchaser  at  the  master's 
sale,  for  $825,  obtained  his  deed,  dated  Dec. 

11,  1887.    Delong  was  in  possession  at  the 
time  of  the  sale,  and  the  master,  when  he  sold, 
proclaimed  that  they  would  be  subject  to  re 
df in pt ion;    the  master's  deed,  moreover,  ex- 
pressly stated  that  the  premises  were  "  sub- 
ject to  be  redeemed  under  the  Act  of  May  12, 
1837;  and  that  the  time  of  redemption  would 
expire  Dec.  10,  1888."    The  defendant  was  in 
possession  when  the  present  suit  was  com- 
menced. 

On  the  part  of  the  defendant,  it  was  shown, 
that  Jan.  25,  1831,  one  Starbuck  recovered  a 
judgment  in  this  court  against  Delong;  and 
that  by  virtue  of  a  fi.  fa.  regularly  issued  the 
premises  in  question  were  sold.  Oct.  25,  1836, 
to  E.  Corning.  Corning  obtained  the  sheriff's 
deed  Feb.  2,  1838,  and  then,  by  deed  dated 
June  5,  1838,  conveyed  to  E.  B.  Morehouse, 
who,  March  8,  1839,  conveyed  to  the  defend- 
ant. In  the  meantime,  viz.:  Dec.  8,  1838, 
Morehouse  had  paid  to  the  master  who  made 
the  sale  under  which  the  plaintiff  claimed  the 
premises,  the  amount  for  which  the  plaintiff 
had  bid  them  in,  with  10  per  cent,  interest 
thereon  from  the  time  of  sale,  intending  to  re- 
3SJO*]  deem  pursuant  to  the  *Statute  of  May 

12,  1837.     The  master,  on  the  same  day,  De- 
cember 8,  gave  Morehouse  a  certificate  of  re- 
demption.    Morehouse  then  held  what  title  he 
took  under  the  deed  from  Corning;  and  was 
also  assignee  of  a  judgment,  recovered  in  the 
Otsego  C.  P.  against  Delong,  in  favor  of  one 
Caryl,  for  $67.49,  docketed  Feb.  22, 1882.  This 
had  been  assigned  Sep.  8,  1886  to  one  Potter, 
and  by  him  was  assigned  to  Morehouse,  Dec. 
7,  1838.     The  proper  papers  to  verify  More- 
house's  right  to  redeem  were  produced  to  the 
master  at  the  time. 

Delong  continued  in  possession  from  the 
time  of  the  master's  sale  till  March  8,  1889, 
when  he  surrendered  the  possession  to  More- 
house,  under  a  warrant  issued  pursuant  to  the 
Statute,  Authorizing  Summary  Proceedings  to 
Obtain  Possession  by  a  Landlord  against  his 
Tenant. 

The  defendant's  counsel  insisted,  at  the  trial, 
that  the  premises  had  been  duly  redeemed  un- 
der the  Act  of  May  12.  1887,  Sess.  L.,455; 
therefore,  the  master's  deed  was  at  an  end. 

The  plaintiff's  counsel  insisted,  that  the  re- 
demption having  been  made  after  the  repeal  of 
that  Act  by  the  subsequent  Act  of  April  18, 


1888,  Sess.  L.,  261,  the  attempt  to  redeem  was 
nugatory. 

The  circuit  judge  under  these  circumstances 
decided  that,  although  Morehouse,  when  he 
came  to  redeem,  was  both  an  assignee  of  De- 
long  and  a  judgment  creditor,  and  had  pro- 
duced the  necessary  proof  to  the  master  of  his 
right  in  these  several  capacities,  vet  the  re- 
demption did  not  bar  the  plaintiff's  action. 
The  defendant  excepted;  and  a  verdict  having 
passed  for  the  plaintiff,  the  defendant  now 
moves  for  a  new  trial  on  a  bill  of  exceptions. 

Mr.  E.  B.  Morehouse.  for  defendant. 

Mr.  J.  A.  Spencer,  for  plaintiff. 

By  the  Court,  Cowen,  J.  It  is  not  denied 
that  Mr.  Morehouse  acquired  a  right  to  redeem 
under  the  Statute  of  May  *12.  1837,  [*327 
Sess.  L.  of  that  year,  p.  455,  nor  that  his  pro- 
ceedings to  redeem  were  in  all  respects  con- 
formable to  the  statute.  This  gave  the  mort- 
gagor, or  his  assignee,  a  right  to  redeem  at  any 
time  within  one  year  from  the  time  of  sale  un- 
der the  mortgage,  or  under  any  decree  for  fore- 
closing the  mortgagor.  Mr.  Corning  took  his 
deed  and  acquired  a  right  to  redeemln  Febru- 
ary, 1838,  while  the  statute  stood  unlimited  in 
its  duration;  and  Mr.  Morehouse,  though  he 
took  title  from  Mr.  Corning  after  the  Act  of 
April  18,  1888,  Sess.  L.  of  that  year,  p.  261, 
must  undoubtedly  be  regarded  as  standing  in 
his  place  and  holding  all  his  rights  under  the 
first  statute.  While  Mr.  Corning  held  the  right 
of  redemption  under  that  statute,  the  Act  of 
April  18.  1838,  was  passed.  This  Act  (sec.  5) 
extended  the  right  of  redemption  under  the 
former  Act  to  judgment  creditors  and  others 
having  a  lien  on  the  premises;  thus  letting  in 
the  right  under  the  Caryl  judgment  of  1832, 
also  acquired  by  Mr.  Morebouse  a  few  days 
before  he  came  to  redeem.  The  clause  letting 
in  lien  holders  to  redeem  was  thus:  "The 
words  'mortgagor,  his  personal  representative 
or  assigns,'  in  the  1st  section  of  the  Act  hereby 
amended,  specifying  who  may  redeem,  etc., 
shall  be  held  to  include  each  and  every  person, 
etc.,  that  have  or  shall  have  any  legal  lien," 
etc.  This  was  entitled,  An  Act  to  Amend  the 
Former,  and  Limit  its  Duration;  and  the  9th 
section  of  it  was  thus:  "The  Act  entitled,  etc., 
Act  of  May  12,  1837,  is  hereby  repealed;  such 
repeal  to  take  effect  after  the  first  day  of  No- 
vember next." 

It  is  difficult  to  see  how  Mr.  Morehouse  could 
claim  any  right  to  redeem  as  a  judgment  cred- 
itor. All  his  right  in  this  respect,  which  I  ad- 
mit must  be  regarded  the  same  as  Caryl's,  arose 
under  the  Act  of  April  18,  1888,  and  not  hav- 
ing been  exercised,  fell  with  that  Act  on  the 
first  day  of  November  in  the  same  year.  The 
enactment  was:  "You  may  redeem  as  judg- 
ment creditor,  if  you  will  do  so  by  that  day. 
This  he  did  not  attempt  till  Dec.  8,  1838,  The 
very  statute  which  gave  the  right,  fixed  the 
limitation;  and  had  he  stood  upon  his  rights  as 
a  judgment  creditor  only,  *there  would  [*328 
be  no  circumstances  in  the  case  calling  for  & 
struggle  to  save  him  from  the  ordinary  effect 
of  the  repealing  clause.  The  general  rule  un- 
doubtedly is,  that  "When  an  Act  of  Parlia- 
ment is  repealed,  it  must  be  considered  the 
same  as  if  it  had  never  existed,  except  with 
reference  to  such  parts  as  are  saved  by  the  re- 
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pealing  statute."  Per  Ld.  Tenterden,  Ch.  J., 
in  Surtees  v.  Ellison,  2  Man.  &  Ry.,  586,  588 ; 
S.  0.,  9  Barn.  &  C.,  750. 

But  Mr.  Morehouse  also  came  Within  the 
very  terms  of  the  first  statute,  and  sought  to 
redeem  two  days  before  the  period  limited  by 
that  Act  and  the  terms  of  the  master's  certifi- 
cate had  expired.  He  therefore  insists,  that 
Mr.  Coming's  right  to  redeem  having  become 
perfect  under  the  first  Act,  and  before  the 
repealing  Act  passed,  could  not  be,  or  at 
least  was  not  intended  to  be  devested  by  the 
latter. 

In  the  first  place,  it  is  insisted  that  the  Legis- 
lature had  no  constitutional  power  to  interfere 
with  Mr.  Coming's  right;  that  he  having  pur- 
chased, and  afterwards  allowed  the  now  plaint- 
iff to  bid  in  the  premises  at  the  master's  sale, 
under  a  prior  mortgage, upon  the  statute  which 
gave  him  a  full  year  to  redeem  after  the  sale, 
an  obligation  arose  to  allow  the  whole  time  : 
which  obligation  could  not  be  impaired  by 
state  legislation.  Had  the  repealing  statute, 
in  terms,  taken  away  the  remedy  by  redemp- 
tion, against  his  debtor's  property,  the  objec- 
tion might  be  well  founded.  But  it  did  not. 
It  still  left  him  from  Dec.  11,  1837,  to  the  1st 
of  the  next  November.  This  right  of  redemp- 
tion was  a  matter  of  remedy;  and  admitting 
the  repealing  clause  to  operate  against  him,  it 
would,  therefore,  seem  to  come  clearly  within 
those  cases  which  declare  statutes  of  limita- 
tion to  be  without  the  meaning  of  the  Consti- 
tution. 3  Story,  Com.  Const.  U.  S.,  251,  and 
cases  there  cited.  The  statute  was  no  more  in 
effect  than  saying:  "Unless  you  redeem  within 
the  shorter  time  prescribed,  you  shall  have  no 
action  for  a  recovery  of  the  land,  nor  shall 
your  defense  against  an  action  be  allowed, 
provided  you  get  possession."  Were  the  ques- 
tion res  nova,  we  might  feel  great  difficulty  in 
distinguishing  between  the  obligation  of  a  con- 
329*]  tract  *and  a  remedy  given  by  the  law 
to  enforce  it.  It  is  difficult,  under  the  notion 
that  obligation  and  remedy  are  essential  to  each 
other,  to  see  how  the  latter  can  be  impaired 
without  producing  the  same  consequence  to 
the  former.  Yet,  the  authorities  are  abund- 
ant, both  in  the  United  States  courts  and  our 
own,  that  a  statute  impairing  the  remedy  is 
constitutional,  especially  when  it  operates 
merely  by  way  of  limitation  in  point  of  time. 
Jackson,  ex  dem.  Lepper,  v.  Griswold,  5  Johns. , 
139,  142.  At  any  rate,  the  argument,  on  con- 
stitutional ground,  is  no  stronger  against  the 
last  statute,  than  it  is  against  the  first.  If  al 
lowed,  therefore,  it  would  operate  as  a  two- 
edged  sword.  Taken  either  way,  it  cuts  down 
the  rights  of  the  defendant. 

The  next  question  is,whether,independently 
of  the  Constitution,  there  be  any  rule  of  legis- 
lative power,  or  any  rule  of  construction,  by 
which  we  are  bound  to  say  that  the  right  of 
Mr.  Morehouse  is  withdrawn  from  the  effect  of 
the  repealing  clause;  indeed,  whether  we  can 
say  so,  consistently  either  with  authority  or 
principle.  Strong  expressions  may  be  found 
in  the  books  against  legislative  interference 
with  vested  rights;  but  it  is  not  conceivable, 
that  after  allowing  the  few  restrictions  to  be 
found  in  the  Federal  and  State  Constitutions, 
any  further  bounds  can  be  set  to  legislative 
power  by  written  prescription.  Vide,  Charles 
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River  Bridge  v.  Warren  Bridge,  11  Pet., 420. (a) 
Every  right  resting  in  perfect  obligation  is 
vested;  and  such  a  right  being  conferred  by 
statute,  renders  it  no  more  sacred  than  if  it 
were  sanctioned  merely  by  the  law  of  nature, 
or  the  common  law.  A  state  statute  granting 
a  gratuitous  pension,  was  repealed  before  any 
payment  had  been  made  under  it.  And  a  very 
learned  court  agreed  unanimously  that,  if  the 
grant  did  not  amount  to  a  contract,  the  pen- 
sion was  gone.  A  majority  holding  that  it  did 
not,  rendered  a  judgment  in  favor  of  the  State, 
in  an  action  by  *the  pensioner  for  its  [*33O 
recovery.  Dale  v.  Governor,  3  Stewart  (Ala.), 
387.  Such  a  repeal  certainly  strikes  one  as 
highly  impolitic.  But,  independently  of  con- 
stitutional restraint,  no  approved  writer  can,  I 
apprehend,  be  found  either  on  our  own  or  the 
civil  law,  or  the  law  of  nature,  who  has  denied 
the  abstract  power  to  repeal.  Indeed,  this 
power  in  our  own  Legislature  was  expressly 
asserted  and  acted  upon,  in  People  v.  Living- 
ston, 6  Wend.,  526,  530;  and  that,  too,  in  re- 
spect to  an  inchoate  right  of  redemption.  The 
question  is  thus  reduced  to  one  of  mere  con- 
struction on  the  repealing  clause  before  us. 

The  effect  of  such  a  clause  on  a  previous 
statute  which  imposes  a  penalty,  or  confers 
jurisdiction  upon  a  court,  even  in  civil  cases, 
is  not  denied.  In  the  first  case  the  penalty  is 
gone,  though  the  repeal  takes  place  while  the 
prosecution  for  it  is  pending.  Teaton  v.  U. 
8.,  5  Cr.,  281;  The  Rachel  v.  U.  8.,  6  Id., 
329;  U.  8.  v.  Passmore,  4Dall.,  372;  Common- 
wealth v.  Duane,  1  Binn.,  601;  Abbott  v.  Com- 
monwealth, 8  Watts.,  517;  Rex  v.  M'Kemie, 
Russ.  &  Ry.  Cr.  Gas.,  429.  In  the  latter, 
though  the  party  may  have  instituted  his  suit, 
and  it  be  pending  at  the  time  of  repeal,  the  ju- 
risdiction is  gone,  and  with  it  all  his  right. 
Miller's  case,  1  W.  Bl.,  451  ;  Stoever  v.  Immell, 
1  Watts,  158;  Road  v.  Hatfield,  4  Yeates,  392. 

The  repeal  of  a  law  imposing  a  penalty, 
though  it  takes  place  after  conviction,  arrests 
the  judgment.  Commonwealth  v.  Duane,  1 
Binn.,  601,  608.  And  in  Miller's  case,  the  re- 
peal was  held  to  work  the  same  consequence 
against  a  civil  right.  A  more  full  history  of 
that  case  is  given  in  3  Burr.,  1456,  where  it  is 
reported  as  Rex  v.  Justices,  etc.,  of  London.  Un- 
der the  Act,  1  Geo.  III.,  ch.  17,  sec.  46,  called 
the  compulsory  clause.  Miller,  an  imprisoned 
insolvent,  had  been  compelled  to  assign  his 
property,  and  was  entitled  to  be  discharged  by 
an  order  of  the  Court  of  Quarter  Sessions,  as 
early  as  Sep.  26,  1761.  But  the  2  Geo.  III., 
ch.  2,  had  already  passed,  repealing  the  com- 
pulsory clause,  such  repeal  to  take  place  from 
and  after  Nov.  *19  of  that  year.  The  [*331 
insolvent  urged  his  discharge;  but  the  Sessions 
adjourned  from  time  to  time  till  after  the  19th, 
and  then  refused  to  grant  it,  on  the  ground  that 
the  repealing  Act  had  taken  place.  On  motion 
for  a  mandamus,  Ld.  Mansfield,  Ch.  J.,  deliv- 
ered the  opinion  of  the  court,  "  that  no  juris- 
diction now  remained  in  the  Sessions."  He 
recited  the  repealing  clause,  which  to  be  sure 
was  very  strong,  "  that  from  and  after,  etc., 
the  same  is  hereby  repealed  to  all  intents  and 
purposes  whatsoever."  But  this,  according  to 
what  was  held  in  Surtees  v.  Ellison,  and  other 

(a)  See  the  observations  of  Verplanck,  Senator,  In 
Cochran  v.  Van  Surlay,  20  Wend.,  365,  381,  et  seq. 
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cases  on  the  repealing  clause  In  6Qeo.  IV.,  cb. 
16,  was  no  more  than  a  simple  repeal.  The  first 
section  of  the  6  Geo.  IV.,  simply  repealed  all 
the  previous  Statutes  of  Bankruptcy  ;  but  l»y 
the  last  section,  the  statute  was  not  to  take  ef- 
fect till  Sep.  1,  1825.  And  there  being  no  sav- 
ing clause  as  to  the  acts  of  bankruptcy  com- 
mitted, or  any  inchoate  proceedings  under  the 
former  Acts,  it  was  held,  that  the  court  had  no 
power  to  imply  a  saving,  although  it  was  plain, 
that  by  a  mere  inadvertence  in  legislation,  the 
kingdom  was  left  for  a  time  entirely  destitute 
of  its  Bankrupt  Law.  The  court  were  pressed 
for  a  construction  which  might  avert  so  great 
a  general  evil.  But  Ld.  Tenterden  said  ;  "We 
are  not  at  liberty  to  break  in  upon  the  general 
rule  :"  though  he  admitted  it  was  very  un- 
fortunate that  an  Act  of  so  much  importance 
should  have  been  framed  with  so  little  care. 
In  a  previous  case,  Best,  Uh.  J.,  said,  that  Sep. 
1,  all  the  former  Acts  were  entirely  got  rid  of. 
Magga  v.  Hunt,  12  J.  B.  Moore,  357,  359  ;  S. 
C.,  4  Bing.,  212.  In  a  subsequent  case,  a 
struggle  was  made  to  save  a  deposition,  as  ev- 
idence, which  had  been  taken  to  support  a 
commission  of  bankruptcy,  under  the  former 
statute,  5  Geo.  II.,  ch.  30,  sec.  41,  but  which 
deposition  did  not  happen  to  have  been  en- 
rolled, as  that  section  required,  in  order  to 
make  it  admissible.  It  was,  in  all  other  re- 
spects, completed  under  the  former  statute  ; 
but  the  party  inadvertently  omitted  the  act  of 
enrollment,  till  after  the  repealing  clause  took 
effect.  And  the  court  held,  that  no  right  re- 
mained even  to  enrol,  although  the  repealing 
332*]  Act  *provided  the  like  power  of  en- 
rollment in  proceedings  under  itself.  In  short, 
after  much  consideration,  the  court  declared 
that  the  clause  operated  a  simple  repeal;  and 
Ld.  Ch.  J.,  Tindal,  laid  down  the  rule  appli 
cable  to  such  a  case.  He  said  :  "I  take  the 
effect  of  a  repealing  statute  to  be,  to  obliterate 
it  [the  statute  repealed]  as  completely  from 
the  records  of  the  Parliament  as  if  it  had  nev- 
er passed,  and  that  it  must  be  considered  as  a 
law  that  never  existed,  except  for  the  purpose 
of  those  actions  or  suits  which  were  com- 
menced, prosecuted  and  concluded,  whilst  it 
was  an  existing  law."  Key  v.  Goodwin,  4 
Moore  &  P.,  341,  351.  It  will  be  perceived 
that  the  rule  laid  down  in  this  and  several  oth- 
er cases,  has  no  respect  whatever  to  tne  circum- 
stance that  the  repealed  statute  was  either  of  a 
criminal  or  jurisdictional  character.  Nor  is  it 
perceived  why,  in  case  of  a  civil  right,  an  ex 
ception  is  not  just  as  practicable  in  favor  of  a 
jurisdiction  given  to  enforce  the  right,  as  of 
the  right  itself. 

It  is  scarcely  necessary  to  observe  that,  in  all 
these  cases,  from  that  of  Miller,  down  to  Key 
v.  West,  there  were  stronger  arguments  either 
of  individual  justice,  general  policy  or  con- 
struction, from  the  provisions  of  the  repealing 
Acts,  than  we  can  find  in  the  case  before  us. 
Here,  the  party  had  nearly  the  whole  original 
time  saved  to  him  by  the  repealing  statute  : 
and  the  perfecting  of  his  right  depended  on 
himself.  In  a  majority  of  the  cases  cited,  it 
was  not  so.  The  English  enactments  concern- 
ing bankruptcy  were  continued,  with  some 
modifications,  by  the  Act  which  contained  the 
repealing  clause.  Here,  the  former  Act  was 
condemned  in  its  very  principle  by  a  general 
US 


repeal.  It  had,  moreover,  existed  but  a  short 
time  and  very  few  rights  could  have  arisen 
under  it,  compared  with  those  which  were  cut 
off  by  the  repeal  of  the  English  Bankrupt 
Laws.  These  considerations  answer  the  argu 
ment  used  at  the  bar.tbat  the  Legislature  could 
not  have  intended  to  abridge  the  time  of  re- 
demption, conferred  by  the  Act  of  1887  on  the 
mortgagor  and  his  assigns,  by  the  repealing 
clause  in  that  of  1838,  one  object  of  which  lat- 
ter was,  to  confer  the  same  *right  on  [*333 
creditors  of  the  mortgagor  having  a  lien.  On 
authority,  then,  at  least,  no  rights  arising  un- 
der the  repealed  statute  can  be  saved,  except 
by  express  reservation  in  the  repealing  statute, 
or  where  those  rights  have  been  perfected,  by 
taking  every  step  which  depended  for  its  force 
on  the  former  Act.  Dwarris  expresses  the  re- 
sult of  the  cases  in  this  way  :  "  When  an  Act 
of  Parliament  is  repealed,  it  must  be  consid- 
ered, except  as  to  those  transactions  passed  and 
closed,  as  if  it  never  existed.  Dwar.  Stat.  676. 
The  meaning  of  the  exception  is  illustrated  by 
an  older  case.  The  Statute  1  and  2  Phil.  <fc  Mar. 
allowed  devises  to  spiritual  corporations,  and 
such  a  devise  was  made  and  took  effect.  The 
subsequent  repeal  of  the  statute,  by  1  Eliz.  ch. 
1,  was  held  not  to  effect  the  right  of  the  de- 
visee. Jenk.  Cent.,  233,  case  6.  It  would  not 
have  been  so,  however,  had  the  testator  lived 
till  the  1  Eliz.  had  been  passed.  In  People  v.Liv 
ingston,  before  cited,  a  creditor  had.  in  August, 
1829,  acquired  a  right  to  redeem  in  a  certain 
form  under  the  then  Statute  of  Executions, 
which,  by  an  enactment  in  1828,  was  to  be  re- 
pealed from  and  after  Dec.  81,  1829.  The 
repealing  statute  substituted  a  new  form  of 
redemption.  And  Savage,  Ch.  J.,  was  of  opin- 
ion, that  an  attempt,  after  Dec.  31,  to  redeem 
according  to  the  old  form,  was  nugatory.  The 
right  to  redeem  in  a  certain  form  being  in- 
choate, and  not  expressly  reserved  by  the  re- 
pealing statute,  it  was  held  to  have  died  with 
the  old  law,  at  the  close  of  the  year  1829.  The 
decision  seems  to  have  been  in  exact  conform- 
ity with  the  principle  of  the  English  cases. 

A  number  of  cases  have  been  cited  by  the 
counsel  for  the  defendant.and  some  very  strong 
ones,  to  show  that  any  enactment  of  the  Leg- 
islature annulling  contracts,  or  creating  new 
exceptions  and  defenses,  shall  be  so  construed 
as  not  to  affect  contracts  or  rights  of  action 
existing  at  the  time  of  the  enactment.  Gtimore 
v.  Shooter's  Err.,  2  Mod.,  310;  Dash  v.  Van 
Kleeck,  7  Johns.,  477;  Couch,  g.  t.,  v.  Jeffries,  4 
Burr.,  2460-2462;  vide,  also,  Churchill  v.  Crease, 
2  Moore  &  P.,  415  ;  8.  C.,  5  Bing.,  177 ;  and 
*Terrington  v.  Hargreaves,  3  Moore  &  [*334 
P.,  187,  143  ;  -S.  C.,  5  Bing.,  489.  Cases  are 
also  cited,  to  show  that  a  statute,  in  any  way 
modifying  the  remedy  of  a  party  by  action, 
shall  never  be  so  construed  as  to  affect  actions 
brought  before  the  statute.  Bedford  v.  Shilling, 
4  Ser?.  &  R.,  401 ;  Duffield  v.  Smith,  3  Id.,  590, 
598,  599.  One  case  was  cited,  that  a  statute  re- 
quiring sheriffs  to  deliver  over  all  executions 
to  their  successors,  though  such  executions 
were  partly  executed,  should  not  touch  sher- 
iffs then  in  office.  Osborne  v.  linger,  I  Bay, 
179.  But  these  are  all  cases  relating  to  positive 
enactments.  None  of  them  arose  on  a  repeal- 
ing cause:  and  they  merely  recognize  the  well 
settled  rule,  as  laid  down  by  Best,  Ch.  J.,  in 
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the  late  case  of  Terrington  v.  Hargreaves,  viz. : 
"that  the  provisions  of  a  statute  cannot  have  a 
retrospective  or  ex  post  facto  operation,  unless 
declared  to  be  so  by  express  words,  or  positive 
enactment."  Vide,  3  Moore  &  P.,  143.  But, 
both  in  that  case  and  Churchill  v.  Crease,  an 
express  provision  was  allowed  to  have  such  an 
operation.  Vide,  also,  People  v.  Herkimer  C. 
P.,  4  Wend.,  210.  All  this  is  but  following 
out  the  ancient  rule  of  construction  cited  by 
the  defendant's  counsel  from  Bracton,  and 
Coke's  Institutes,  Brae.,  lib.  4,  fol.  228;  2  Inst., 
292;  a  rule  shown  to  be  still  more  ancient,  by 
the  counsel's  reference  to  the  writers  on  the 
civil  law  and  the  law  of  nature.  Taylor,  Elem. 
Civ.  Law,  167-169  ;  Puf.,  B.  I.,  ch.  6,  sec.  6. 
The  strongest  illustration  in  the  books  is,  per 
haps,  to  be  found  in  Dash  v.  Van  Kleeck,  7 
Johns.,  477. 

I  understand  the  rule  of  the  writers  on  the 
Roman  law,  perfectly  to  agree  with  that  acted 
on  by  our  own  courts,  in  all  their  decisions, 
ancient  and  modern.  These  writers  speak  of 
rights  which  have  arisen  under  the  statute  not 
being  affected  by  the  repeal;  but  the  context 
shows  at  once  what  sort  of  rights  they  mean. 
The  amount  of  the  whole  comes  to  this:  that 
a  repealing  clause  is  such  an  express  enact- 
ment as  necessarily  devests  all  inchoate  rights 
which  have  arisen  under  the  statute  which  it 
335*]destroys.  These  *rights  are  but  an  in- 
cident to  the  statute,  and  fall  with  it,  unless 
saved  by  express  words  in  the  repealing  clause. 
We  are  also  reminded  from  Bracton  and  the 
Institutes,  that  nova  constitutio  futuris  formam 
imponere  debet,  non  prceteritis.  Brae.,  lib.  4, 
fol.  288;  2  Inst.,  292.  Puffendorf.  for  instance, 
says:  "The  law  itself  may  be  disannulled  by 
the  author;  but  the  right  acquired  by  virtue  of 
that  law  whilst  in  force  must  still  remain." 
He  adds:  "Suppose  it  were  a  law  that,  as  a 
man  disposed  of  his  possessions  by  will,  so  the 
right  to  them  should  stand.  It  would  be  very 
fair  in  the  sovereign  to  retrench  this  liberty  of 
testaments,  and  to  order  that,  for  the  future, 
all  these  inheritances  shall  pass  to  the  heirs  at 
law.  Yet  it  would  be  unreasonable  to  take 
away  from  persons  what  fell  to  them  by  will, 
while  the  former  law  was  in  use  and  vigor." 
To  the  same  effect,  Dr.  Taylor,  p.  168,  cites 
the  Digest,  that  the  legislator  cannot  amend 
the  law  which  to  another  has  created  a  right, 
adding  the  same  instance  with  Puffendorf.  And 
this  instance,  it  will  be  remembered, is  the  same 
as  that  reported  in  Jenkins, viz.:  a  devise  under 
a  statute  afterwards  repealed.  Here  the  right 
had  so  passed  as  to  be.  not  only  vested,  but  to 
stand  entirely  independent  of  the  statute.  I 
know  that  rights  of  action,  and  other  execu- 
tory rights  arising  under  a  statute,  are  said  to 
be  vested.  Couch  v.  Jeffries,  4  Burr.,  2462,  and 
vide,  Beadleston  v.  Sprague,  6  Johns.,  101.  They 
are  so,  and  a  subsequent  statute  ought  not  to 
repeal  them,  though  it  may  do  so  by  express 
words,  unless  they  amount  to  a  con  tract  within 
the  meaning  of  the  Constitution.  But  that  be- 
ing out  of  the  way,  and  the  statute  being  sim- 
ply repealed,  the  very  stock  on  which  they 
were  engrafted  is  cut  down,  and  there  is  no 
rule  of  construction  under  which  they  can  be 
saved.  The  very  terms  of  the  defendant's 
proposition,  when  plainly  stated,  would  seem 
to  show  that  he  could  have  had  no  right,  in 
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the  nature  of  things,  after  the  first  of  Novem- 
ber. His  right  to  redeem  depended  on  a  stat- 
ute which,  he  admits,  had  no  existence  at  that 
time.  The  general  distinction  lies  between 
those  rights  which  are  executed,  and  those 
*  which  are  executory;  or,  as  it  would  [*33O 
have  been  expressed  by  the  civil  law  writers, 
the  jus  in  re  acquired  under  the  repealed  stat- 
ute, and  the  jus  ad  rem  so  acquired.  An  actual 
redemption  before  the  first  of  November, 
would  have  presented  an  instance  of  the  for- 
mer; the  mere  right  to  redeem  is  an  instance 
of  the  latter.  A  right  carried  into  judgment, 
or  taking  the  form  of  an  express  executory 
contract  under  a  repealed  statute,  might,  per- 
haps, also  stand  on  the  same  ground  with  the 
devise  in  Jenkins;  and  so  of  other  rights  hav- 
ing means  of  vitality  independent  of  the  stat- 
ute. But  where  everything  depends  on  this,  it 
seems  to  be  equally  a  violation  of  principle  as 
of  authority  to  say,  that  any  one  of  its  provis- 
ions can  be  enforced  or  executed  after  it  has 
been  repealed  by  a  general  clause. 

On  the  whole,  we  are  of  opinion  that  the 
plaintiff's  title  became  absolute  on  the  first  of 
November,  1838.  The  verdict  is,  therefore, 
right. 

New  trial  denied. 

Repealing  statute— Effect  of  generally.  Reviewed 
—54  Gal.,  323. 

Cited  in-1  Denio,  178:  8  N.  T.,  507;  15  N.  Y.,  153. 
229 ,  22  N.  Y.,  102 :  47  N.  Y.,  338  : 35  Barb..  600 : 4  How. 
Pr.,  39 ;  24  How.  Pr.,  515 :  13  Abb.  Pr.,  140 :  Co.  R.  N. 
S.,  217 ;  54  Cal.,  325,:  2  Wall.  465 ;  1  Dill.  230,  25  i ;  7 
Bank.  Reg.,  261 :  31  Wis.,  263;  71  111.,  591 :  53  Ind.,  41. 
Vested  rights— Power  of  Legislature  to  interfere  with. 
Disapproved— 10  N.  Y.,  393. 

Criticised— 4  Barb.,  75. 

Distinguished— 1  Keyes,  461 ;  23  Hun,  617. 

Cited  in— 35  N.  Y.,638;  16  Barb.,  192:  17  Barb.,  161 : 
63  Barb.,  86 ;  6  How.  Pr..  284 :  39  How.  Pr.,  192  :  31 
Wis.,  263:  22  Cal..  318 : 13  Minn.,  369 ;  33  N.  J.  L..  356; 
1  Am.  Rep.,  243  (30  Iowa,  16);  18  Am.  Rep.,  678  (25 
Grat..  23). 

Statute—  Generally  construed  prospectively.  Dis- 
tinguished— 2  Abb.  App.  Dec.,  245. 

Explained-1  Flipp  (TJ.  S.),  534. 

Cited  in— 15  N.  Y.,  152 ;  24  N.  Y.,  24 ;  43  N.  Y.,  1*5 ; 
1  Hun,  101 ;  20  Hun,  391 ;  25  Hun,  38;  3  Barb.,  624 :  7 
Barb.,  449 :  12  Barb.,  587  ;  17  Barb.,  161 ;  27  Barb.,156, 
n ;  58  Barb..  164  :  3  T.  &  C.,  170  ;  39  How.  Pr.,  192  ;  40 
How.Pr.,142:  5  Duer,  188 :  5  Rob.,314 ;  3  Co.  R..229 ;  87 
TJ.  S.,  187  (Book  XXII.,  341,  Law.  ed.) ;  1  Dill.,  251 :  7 
Bank.  Reg.,  258. 

Statute  imposing  penalty— Effect  of  repeal  of.  Cited 
in-5  Denio,  72;  22  N.  Y.,  102;  45  N.  Y.,  452;  86  N. 
Y.,  49:  26  Hun.  52;  17  Barb..  358:  38  Barb.,  613:  3 
How.  Pr.,  142 ;  59  How.  Pr.,  24 ;  43  Wis..  153 ;  44  111., 
415 :  21  Mich.,  411. 

Statute  conferring  jurisdiction — Repeal  of.  Cited 
in— 17  Hun.  379 : 10  How.  TJ.  S..  79 ;  76  TJ.  S.,  575  (Book 
XIX.,  681,  Law.  ed.);  46  Am.  Dec.,  494  (8  Blackf .,  514). 

Indicate  rights  derived  under  statute— Lost  tty  re- 
peal. Cited  in— 49  Barb.,528 :  63  Barb.,73 :  3  How.  Pr., 
274;  6  How.  Pr.,  284;  54  Cal.,  325;  36  Wis.,  349:  61 
111.,  34 ;  31  Ind.,  13 ;  43  N.  J.  L.,  248  ;  53  Am.  Dec..  77 
(1  Mich.,  421). 

Perfected  or  executed  rights— Not  affected  by  repeal. 
Cited  in-47  N.  Y..  221 :  32  Barb..  473 ;  3  How.  Pr.,  274. 

Statute  operating  to  impair  remedy  or  limiting  time 
—Repeal  of—  Cited  in— 20  Hun,  502 :  9  Barb.,  485 :  27 
Barb..  156,  n.;  4  How.  Pr.,  147,  n.;  44  How.  Pr.,  192  ,-  22 
Ind.,  315 :  25  Ind.,  8 :  14  Am.  Hep.,  367  (35  Tex.,  214). 

Also  cited  in— 24  N.  Y.,  498. 


CURTIS  v.  HUBBARD. 

Levy  by  Sheriff— Breaking  into  House— What 
Constitutes — Right  of  Resistance. 

Where  a  sheriff  broke  an  outer  door  of  a  house 
for  the  purpose  of  levying  on  goods  of  the  occu- 
pant ;  held,  that  the  levy  being  illegal,  even  a  visit - 
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or  at  the  house  mightlawtully  resist  the  sheriff's  at- 
tempt to  remove  the  gocxls,  using  no  more  force 
than  was  necessary  for  that  purpose. 

A  new  trial  will  not  be  granted  because  it  appears 
by  the  bill  of  exceptions  that  the  circuit  Judge,  in 
pronouncing  a  correct  decision,  gave  an  erroneous 

M-:IM  in  for  it. 

Though  the  outer  door  of  a  house  is  closed  merely 
by  being  latched  in  the  ordinary  way,  the  slit-riff 
has  no  right  to  enter  for  the  purpose  of  levying  by 
virtue  of  a  fl.fa. 

What  would  be  a  breaking  of  the  outer  door  In 
burglary,  will  lie  equally  a  breaking  by  a  sheriff 
who  enters  to  make  a  1<'\  y. 

If  the  outer  door  be  shut,  the  sheriff  has  no  right 
to  enter,  though  the  owner  or  occupant  be  absent ; 
for  the  house,  under  such  circumstances.  Is  equally 
a  protection  to  his  family  and  goods,  as  to  himself. 

And,  semhU,  the  protection  extends  to  the  person 
and  property  of  a  guest  within  the  house,  unless  he 
has  gone  there  to  avoid  the  process  held  by  the  sher- 
iff ;  In  which  case,  the  latter,  after  demanding  leave 
to  enter,  and  being  refused,  may  break  open  the 
outer  door. 

Citations— 1  Keb.,  698  :  Cro.  Ellz.,  759,  908 ;  3  Bos. 
&  P.,  223 :  Cowp.  1,  5,  6 ;  16  Johns.,  288 ;  11  Moore,  40 ; 
Bradby.  Dlstr..  138 ;  2  Russ.  Cr.,  5,  Am.  ed..  1836 ;  5 
Co.,  93,  5th  Resolution. 

rpRESPASS,  assault  and  battery,  tried  at 
1  the  Oneida  Circuit  April  23,  1840,  before 
337*]  *Gridley.  C.  Judge.  The  plaintiff 
was  sheriff  of  Oneida,  and  having  a  fi.  fa. 
against  Schuyler  Hubbard,  the  defendant's 
brother,  went  to  Schuyler  Hubbard's  house 
for  the  purpose  of  levying.  Schuyler  Hubbard 
was  in  the  door-yard,  and  forbade  the  sheriff's 
coming  on  the  premises.  The  outer  door  of 
the  house  was  closed  and  latched.  The  sheriff 
entered  the  yard,  proceeded  to  the  house, 
opened  it  (Schuyler  Hubbard  not  being  in  the 
house)  and  went  in;  and  being  about  to  fetch 
away  a  clock  he  had  seized  on  the  fl.  fa. ,  the 
defendant,  who  was  there  on  a  visit,  and  in 
the  house,  seized  the  sheriff  as  he  was  going 
out  of  it  with  the  clock,  and  in  the  struggle 
that  ensued,  the  sheriff  was  thrown  down,  but 
no  more  force  was  used  than  was  necessary  to 
prevent  the  sheriff  from  taking  a  way  the  clock. 

The  judge  nonsuited  the  plaintiff,  saying 
that  the  sheriff  having  entered  the  house  ille 
gaily,  had  no  right  to  levy;  and  even  if  he  had 
levied  before,  he  had  no  right  to  enter;  that 
forbidding  the  sheriff  to  enter  the  premises, 
was  equivalent  to  forbidding  his  entry  into 
the  house;  that  there  was  no  proof  of  excessive 
force,  etc.  The  plaintiff  excepted,  and  now 
moves  for  a  new  irial  on  a  bill  of  exceptions. 

Mr.  C.  P.  Kirkland,  for  plaintiff. 

Mr.  C.  Tracy,  for  defendant. 

By  the  Court.  Cowen,  J.  No  doubt  a  pro- 
hibition to  enter  on  the  premises,  comprehend- 
ed the  house;  but  none  was  necessary.  The 
outer  door  was  shut.  That  was  itself  a  pro- 
hibition. 

There  was  no  evidence  of  a  previous  levy. 
The  remark  of  the  judge,  therefore,  in  the 
course  of  giving  his  opinion  on  the  motion  for 
a  nonsuit,  that  even  a  previous  levy  on  g^oods 
in  the  house  would  not  entitle  the  sheriff  to 
break  the  outer  door,  was  but  giving  a  wrong 
338*]  reason  for  a  correct  *decision.  The 
true  reason  was  that  he  had  made  no  levy. 

There  was  nothing  to  submit  to  the  jury  on 
the  question  of  excess. 

But  the  point  is  made,  that  merely  lifting 
the  latch  and  thus  opening  the  outer  dnor  is 
not  such  a  forcible  breaking  as  the  law  for 
bids  to  a  sheriff  who  holds  civil  process;  anc 
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that  the  act  must  come  up  to  a  positive  break- 
ng;  or,  at  least,  the  removal  of  some  extraor- 
dinary fastening.  The  rule  is  clearly  otherwise. 
It  is  enough  that  the  outer  door  be  shut.  Then, 
merely  opening  it  is  a  breaking  within  the 
meaning  of  the  law;  and  so  all  the  books  treat 
the  matter.  What  would  be  a  breaking  of  the 
outer  door  in  burglary,  is  equally  a  breaking 
by  the  sheriff.  These  views  may  be  collected 
from  the  following  cases:  Penton  v.  Brown,  1 
Keb.,  698;  Seymanv.  Oresham,  Cro.  Eliz.,  908; 
Biscop  v.  White,  Id.,  759;  Ratdiffe  v.  Burton,  8 
Bos.  &  P.,  228;  Lee  v.  Gautell,  Cowp.,  1,  5; 
Haggerty  v.  Wilber,  16  Johns.,  288;  Bucken- 
ham  v.  Francis,  11  Moore,  40.  In  this  last 
case,  a  plea  that  the  defendant  peaceably  and 
quietly  entered  the  plaintiff's  dwelling-house, 
to  execute  &Ji.fa.  against  his  goods,  was  held 
bad,  because  it  tlid  not  allege  that  the  outer 
door  was  open.  Vide,  also,  Bradby,  Distr., 
186.  Lifting  a  latch  is,  in  law,  just  as  much  a 
breaking,  as  the  forcing  of  a  door  bolted  with 
iron.  The  ordinary  fastening  is  enough.  Even 
sliding  down  a  window  fastened  with  pulleys, 
is  such  a  breaking  as  would  formerly  cost  a 
burglar  his  life;  2  Russ.  Crimes,  5.  Am.  ed.  of 
1836;  and  a  sheriff  entering  a  house  in  that 
way  to  execute  civil  process,  would  be  a  tres- 
passer. 

But  it  is  said,  Schuyler  Hubbard  was  not 
within.  The  outer  door  being  shut,  is  equally 
a  protection,  whether  the  owner  or  possessor 
be  within  at  the  time  or  not.  It  is  a  general 
and  unqualified  protection  against  an  officer 
having  civil  process,  for  the  man,  his  family 
and  goods.  Lemayne's  case,  5  Co.,  98,  5th 
Resolution.  And  this  includes  every  guest 
who  is  at  the  house,  and  also  his  *goods,  [*339 
unless  he  has  flown  to  the  house,  or  carried  his 
goods  there,  in  order  to  avoid  the  process.  In 
the  latter  case,  the  sheriff  may  break  the  door; 
but  not  even  then,  till  after  a  demand  of  leave 
to  enter,  and  a  refusal.  Id.;  Lee  v.  Gausell, 
Cowp.,  6.  The  defendant  was  a  mere  guest; 
yet  he  was  there  on  a  visit  to  his  brother's 
house,  and  might  on  this  ground,  even  with- 
out his  brother's  request,  interpose  and  pre- 
vent the  sheriff  from  violating  the  house  in  any 
way.  Pro  Jiac  vice,  it  was  his  own  house. 

New  trial  denied. (a) 

Affirmed— 4  Hill.  437. 

Cited  in-61  N.  Y.,  4  :  6  Hun.  657 :  31  Hun,  409 ;  47 
Barb.,  45 :  3  Park.,  557  ;  9  Bos.,  26. 

(o)— See,  People  v.  Hubbard,  24  Wend.,  369. 


MURPHY  9.  COCHRAN. 

Judgment — Chose  in  Action — Right  of  Assignee 
to  Sue  in  His  Own  Name — Scire  Facias — 
Practice. 

A  judgment  is  a  chose  in  action,  within  the  Stat- 
ute 2  R.  S.,  274,  sec.  5,  2d  ed.,  authorizing  assignees, 
in  certain  cases,  to  sue  in  their  own  names ;  and  a 
scire  facia*  quare  executicmem  now,  is  a  suit  within 
the  same  statute. 

Where  the  assignee  of  a  covenant  sued,  and  re- 
covered Judgment  thereon  in  the  name  of  the  as- 
signor, after  which  the  latter  died,  and  no  executors 
or  administrators  were  appointed  upon  his  estate; 
held,  that  the  assignee  might  sue  out  a  scire  facias, 
etc.,  in  bis  own  name. 

Semble,  that  the  scire  facias,  in  such  case,  should 
show  the  residence  of  the  assignor  at  the  time  of  his 
death. 
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The  scire  facias  reciting  the  assignment  as  under 
the  assignor's  hand  and  seal,  sufficiently  showed 
that  it  was  made  upon  a  valuable  consideration, 
without  the  fact  being  otherwise  alleged. 

Though  the  covenant  was  to  the  assignor  and  an- 
other jointly,  yet,  as  judgment  upon  it  had  been  re- 
covered in  the  assignor  s  name  alone,  the  defendant 
was  held  estopped  from  denying  the  assignor's  right 
to  assign. 

In  scire  facias  by  an  assignee,  it  need  not  appear 
that  the  defendant  had  notice  of  the  assignment. 

A  scire  facias  in  the  usual  form,  setting  out  that 
execution  yet  remains  to  be  made,  is  sufficient, 
without  showing  in  terms  that  the  judgment  is  un- 
satisfied. If  such  be  the  fact,  the  defendant  may 
plead  it,  and  that  will  bar  the  suit. 

Where  an  assignee  sues  out  a  scire  facias^  in  his 
own  name,  the  assignment  being  a  material  and 
traversable  fact,  must  be  set  forth  with  circum- 
stances of  time  and  place,  or  the  defendant  may 
demur. 

Citations— 2  R.  S.,  274,  sec.  5,  2d  ed.;  Toml.  Law 
Die.,  tit.  Scire  Facias,  Suits. 

TIEMURRER  to  scire  facias'.  The  writ  re- 
±J  cited  that  John  Snyder  recovered  judg- 
34O*]ment  in  this  court  on  or  about  May  14, 
1826,  against  Walter  L.  Cochran,  for  $3,634.27, 
or  thereabouts,  for  his  damages,  etc.,  as  well 
on  occasion  of  a  breach  of  covenant,  etc.,  made 
by  the  said  Walter  to  the  said  John,  as  for 
his  costs,  etc.  That  some  time  in  the  summer 
of  1838,  in  the  Town  of  Morristown,  in  the 
County  of  St.  Lawrence,  the  said  John  died 
intestate,  and  no  letters  of  administration  have 
since  been  granted  of  or  upon  his  estate.  That 
said  John,  in  his  lifetime,  for  a  valuable  con- 
sideration, under  his  proper  hand  and  seal, 
duly  assigned  to  one  Henry  Murphy  a  right  of 
action  upon  a  covenant  of  warranty  in  a  deed 
bearing  date  September  13,  1813,  executed  by 
said  Walter  and  Cornelia  his  wife  to  said  John 
and  Elizabeth  his  wife,  etc.  That,  in  pursuance 
of  said  assignment,  said  Henry,  in  the  name  of 
said  John,  on,  etc.,  obtained  the  judgment 
aforesaid.  And  now,  in  behalf  of  said  Henry, 
assignee  as  aforesaid,  we  having  been  informed 
that  although  judgment,  etc.,  yet  execution, 
etc.,  still  remains  to  be  made,  etc.;  and  we 
being  willing,  etc.,  do  command,  etc.,  that  you 
make  known  to  the  said  Walter,  etc. 

The  defendant  demurred,  assigning  the  fol- 
lowing causes  of  demurrer:  1.  That  it  is  not 
alleged  where  said  John  resided  at  the  time  of 
his  death,  nor  to  what  surrogate  the  granting 
of  letters  belonged.  2.  That  the  covenant  of 
warranty,  so  far  as  appears  by  the  scire  facias, 
was  not  the  plaintiff's  property  by  virtue  of 
the  assignment.  3.  That  neither  the  time  nor 
date  of  the  assignment,  nor  notice  thereof  to 
the  defendant,  is  set  forth.  4.  It  is  not  alleged 
that  the  judgment  remains  unsatisfied.  5.  The 
statute  does  not  entitle  the  plaintiff  to  execu- 
tion in  his  own  name,  it  not  extending  to  the 
case  made  by  the  sei.  fa. 

The  plaintiff  joined  in  demurrer. 

Mr.  M.  T.  Reynolds,  for  defendant. 

Mr.  J.  A.  Spencer,  for  plaintiff. 

341*]  *By  the  Court,  Co  wen,  J.  This 
scire  facias  is  founded  on  the  2  R.  S. ,  274,  2d  ed., 
sec.  5,  which  enacts  that  the  assignee,  for  a 
valuable  consideration,  of  any  bond,  note  or 
other  chose  in  action,  which  has  been  or  may 
hereafter  be  assigned,  if  the  assignor  be  dead 
and  there  be  no  executors  or  administrators 
appointed  upon  his  estate,  or  if  they  have  no 
interest,  etc.,  or  refuse,  etc.,  may  sue  and  re- 
cover in  his  own  name,  etc. ;  and  the  defend- 
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ant,  until  due  notice  of  such  assignment,  etc., 
may  avail  himself  of  any  defense  he  might 
have  had  against  the  assignor. 

1.  If  necessary  to  set  forth  the  residence  of 
Snyder  when  he  died,  as  it  may  have  been,  it 
is  sufficiently  done. 

2.  The  assignment  is  shown  to  have  been 
under  the  hand  and  seal  of  the  assignor,  which 
sufficiently  imports  a  valuable  consideration.- 

3.  The  defendant  cannot  now  object  that  Sny- 
der was  not  the  sole  covenantee,  for  the  origi- 
nal suit  and  judgment  were  in  his  name  alone; 
and  though  the  covenant  ran  to  him  and  his 
wife,  yet  it  may  have  survived  to  him  by  the 
death  of  his  wife.  Whether  he  had  a  right  to 
sue  in  his  own  name  or  not,  however,  he  did 
sue  (or  rather,  the  now  plaintiff  for  him)  and 
recovered  judgment  in  his  (Snyder's)  own 
name  ;  and  the  defendant  is  estopped  to  deny 
that  he  (Snyder)  was  solely  interested.  It 
would  be  no  defense  against  Snyder,  if  alive, 
and  suing  in  his  own  name;  and  so  not  a  de- 
fense at  the  suit  of  his  assignee  under  the  stat- 
ute. It  must  be  taken  that  Snyder  alone  had 
a  right  to  assign  the  covenant  to  the  plaintiff; 
and  this,  it  is  averred,  he  did  do  before  judg- 
ment. The  present  plaintiff,  therefore,  must 
be  considered  as  the  equitable  assignee  of  the 
judgment,  as  he  was  before  of  the  covenant. 
Thus,  he  is  brought  within  the  word  "assigOr 
ee,"  used  in  the  statute. 

4.  It  was  not  neccessary  to  aver  notice  of  the 
assignment  to  the  defendant.     This,  with  the 
time  when  given,  would  rather  come  by  way 
of  replication,  to  oust  him  of  any  defense  he 
might  set  up  by  plea;  or  in  a  proper  case,  the 
notice,  etc. ,  may  be  given  in  evidence  as  an 
answer  to  any  defense  which  may  be  inter- 
posed under  the  general  issue. 

*The  fact  of  notice  can  in  no  way  [*342 
become  material  till  a  defense  is  interposed, 
which,  if  it  arise  after  notice,  will  not  be  avail- 
able. 

5.  The  assignee  of  a  judgment  may  sue.  The 
The  words,  "  chose  in  action,"  used  by  the 
statute,  comprehend  a  judgment. 

6.  The  assignee  may  have  a  scire  facias.  The 
statute  is,  that  he  may  sue,  without  mention- 
ing any  particular  suit.     A  scire  facias   is  a 
suit  or  action.    Toml.  L.  Die.,  tit.  Scire  Facias, 
I.;  Id.,  tit.  Suit.     The  statute  means  that  the 
assignee  shall,  in  case  of  the  death  of  the  as- 
assignor,  etc.,  have  the  same  remedy  in  his 
own  name,   as  the  assignor,  if  alive,  might 
have.     The  case  does  not,  therefore,  as  was 
supposed  on  the  argument,  depend  on  the  par- 
ticular provisions  of  the  Revised  Statutes  con- 
cerning, the  writ  of  scire  facias,  so  far  as  the 
question  of  the  party  plaintiff  is  concerned. 
The  statute  under  which   the  plaintiff  sues, 
brings  over  or  extends  the  Statute  of  Scire  Fa- 
cias to  his  case. 

7.  Another    point  made  is,  that  the  scire 
facias  does  not  recite  that  the  judgment  is  un- 
satisfied.    True;  nor  need  it  do  so.     This  is  a 
scire  facias  quare  executionem  non ;  and  it  is 
enough  to  follow  the  established  precedents  in 
such  case,  saying,  as  it  does,  that  execution 
yet  remains  to  be  made.     If  the  judgment  be 
paid,  the  defendant  may  plead  the  payment ; 
and  that  will  be  a  bar  to  the  suit. 

8.  I  believe  I  have  now  considered  every  ob- 
jection which  was  taken  at  the  bar,  except  one 
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mentioned  in  the  third  specification  of  causes 
for  the  demurrer,  viz.:  that  neither  the  time 
nor  date  of  the  assignment  is  shown.  The  as- 
signment is  a  material  and  traversable  fact  ; 
and  must,  therefore,  according  to  the  well  set- 
tled rules  of  pleading,  be  set  forth  with  cir- 
cumstances of  time  and  place,  if  these  be  called 
for,  as  time  is  here,  by  special  demurrer. 

We  are  of  opinion  that  none  of  the  defend- 
ant's objections  are  well  taken  except  the  one 
last  mentioned,  which  is  merely  formal.  For 
this  cause,  however,  there  must  be  judgment 
for  the  defendant,  with  leave  to  amend. 

Ordered  accordingly. 

Cited  In— 6  How.  Pr..  374;  22  How.  Pr.,  179;  53  How. 
Pr..  8 ;  2  Duer.  655 :  8  Bos.  637 ;  6  Daly,  556. 


343*]         *QERMOND  ET  AL. 

v. 
THE  PEOPLE,  ex  rel.  TAYLOR  ET  AL. 

Court  of  Special  Sessions— Right  to  take  Bond 
for  Security  for  Gouts — Practice — Consent — 
Does  not  Confer  Jurisdiction — Colore  Of- 

ficii. 

• 

The  right  of  a  Court  of  Special  Sessions  to  take 
from  the  complainant  a  bond  as  security  for  costs, 
pursuant  to  2  R.  S.,  597,  sec.  20, 3d  ed.,  depends  upon 
a  previous  condition,  viz.:  an  acquittal  by  legal  au- 
thority, not  a  conventional  one. 

Where  a  bond  of  this  nature  was  taken  on  the  dis- 
charge of  S.  accused  of  an  assault  and  battery,  and 
in  an  action  upon  it  the  defendants  pleaded,  that  8. 
having  demanded  of  the  Special  Sessions  a  trial  by 
Jury,  three  jurors  appeared,  who  alone  heard  the 
evidence,  and  pronounced  S.  not  guilty,  whereupon 
the  Justice  certified,  etc.;  held,  that  a  replication 
alleging  this  form  of  trial  to  have  been  adopted  by 
agreement  between  the  people's  counsel,  the  com- 
plainant and  S.,  whereupon,  etc.,  was  bad,  as  not 
showing  any  acquittal  by  the  court. 

Otherwise,  semble,  had  it  appeared  by  the  replica- 
tion, that  after  the  rendition  of  the  pretended  ver- 
dict, the  court  acted  on  it,  and  pronounced  an  ac- 
quittal ;  for  then,  though  the  proceeding  might  not 
nave  been  erroneous,  it  would  not  have  been  abso- 
lutely void. 

The  rule  that  consent  will  not  confer  Jurisdic- 
tion, applies  as  well  to  consent,  in  creating  a  tribu- 
nal, as  to  consent  in  submitting  a  matter  to  a  sub- 
sisting tribunal  which  the  law  has  excluded  from 
its  cognizance. 

The  complainant  in  a  Court  of  Special  Sessions  is 
a  party,  as  it  respects  the  question  of  costs. 

Semble,  that  the  defendant's  right  to  a  Jury  trial 
In  a  Court  of  Special  Sessions,  may  be  waived  by 
agreement,  at  any  time  before  Judgment,  and  he  be 
tried  by  the  Justices. 

Nothing  contained  in  a  bond  by  way  of  recital  will 
estop  a  party  to  it  from  showing  it  to  be  void,  as 
having  been  taken  by  an  officer  coltrre  offlcii  and 
without  authority  of  law. 

Citations— 8  Keb.,  362;  2  R.  S..2H.  see.  60,  2d  ed.: 
696,  596,  697,  sees.  20,  21 :  2  Cow.,  548;  17  Johns.,  145; 
2  Wend.,  602 ;  7  Wend.,  200 :  3  Wend.,  282. 

ON  error  from  the  Dutchess  C.  P.  The  ac- 
tion below  was  debt,  by  the  people  against 
Germond  and  Bowman,  for  $23,  the  penalty 
of  a  bond  executed  by  them.  The  bond,  as  de- 
clared on.  recited  that  at  a  Court  of  Special 
Sessions  before  three  of  the  justices  of  the 
peace  of  Dutcbess  Co.,  for  the  trial,  on  a  given 
day.  of  one  Stevens,  upon  the  complaint  of 
Germond,  for  an  assault  and  battery,  Stevens 
was  acquitted;  and  that  the  said  court  did  cer 
tify  in  their  minutes  that  the  complaint  was 
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willful  and  malicious  and  without  probable 
cause.  The  bond  was  then  conditioned,  that 
if  Germond  should  pay  the  costs  that  bad  ac- 
crued to  the  said  court  and  constable  in  the 
proceedings  *upon  the  complaint,  [*H44 
amounting  to  the  sum  of  $11.50,  in  thirty  days 
after  the  said  trial,  then,  etc.  Breach,  non- 
payment. 

The  defendants  in  the  court  below  pleaded 
that  Stevens  demanded  a  trial  by  jury,  where- 
upon the  justices  swore  three  persons  and  no 
more,  of  the  jury,  and  with  them  proceeded  to 
the  trial,  who  found  Stevens  not  guilty;  where- 
upon the  justices  ordered  Germond  to  pay  the 
costs  of  the  trial,  viz.:  $11.50,  which  had  ac- 
crued to  the  court  and  constable,  or  give  sat- 
isfactory security,  by  bond,  to  pay  the  same 
within  thirty  days  ;  whereupon  Germond  and 
Bowman  executed  the  said  bond,  averring  that 
it  was,  therefore,  void. 

Replication,  that  the  justices  executed  a 
venire,  which  was  returned  with  a  panel  of 
twelve  persons'  names,  three  only  appearing  on 
their  names  being  drawn.  That  thereupon 
Germond  and  the  counsel  for  the  people  and 
Stevens  agreed  that  the  three  should  be  the 
only  jurors  to  try  the  complaint.  That  they 
were  accordingly  sworn,  sat  together,  heard 
the  evidence,  and  rendered  a  verdict  to  the 
said  court  so  convened,  etc.,  that  the  said  Ste- 
vens was  not  guilty  ;  and  the  said  justices  did 
then  and  there  certify,  in  their  minutes,  etc. 

The  defendants  in  the  court  below  demurred 
to  the  replication,  and  the  plaintiffs  joined  in 
demurrer.  Judgment  having  been  rendered 
by  the  C.  P.  that  the  replication  was  sufficient, 
the  defendants  below  brought  error. 

.'//•.  M.  T.  Reynolds,  for  plaintiffs  in 
error. 

Mr.  W.  Eno,  contra. 

By  the  Court,  Cowen,  J.  The  pleadings 
show  that  the  bond  was  based  on  the  alleged 
acquittal  by  the  verdict  of  three  men;  not  by 
the  court.  If  this  defect  was  not  cured  by  con- 
sent, most  clearly  the  whole  was  void,  and 
may  be  impeached  collaterally,  as  was  held  in 
8  Keb.,  362,  case  42,  in  debt  for  an  amerce- 
ment, assessed  in  a  court  leet  by  less  than  the 
legal  number  of  jurors  But  consent  will  not 
*give  jurisdiction;  and  the  rule  ap-  [*34f> 
plies  as  well  to  consent  which  creates  a  tribu- 
nal, as  to  that  which  submits  a  subject-mat- 
ter to  a  subsisting  tribunal  which  is  an  utter 
stranger  to  it. 

The  statute  provides.that  whenever  a  defend- 
ant, tried  either  by  a  Court  of  Special  Sessions 
itself,  or  by  a  jury  of  such  court,  shall  be  ac- 
quitted, he  shall  be  immediately  discharged  ; 
and  if  the  Special  Sessions  shall  certify  as  the 
declaration  below  stated  that  they  did  in  this 
instance,  a  bond  such  as  the  people  declared  on 
in  the  court  below,  may  be  taken.  2  R.  S..  597, 
2d  ed.,  sees.  20,  21.  The  defendant  may  de- 
mand of  the  Special  Sessions  a  jury  of  six  ; 
which  it  would  doubtless  be  an  error  to  refuse; 
but  if  he  do  not,  the  court  may  try  him  with- 
out. The  jury  are  to  be  sworn,  hear  the  evi- 
dence, and  render  a  verdict.  Id. ,  595,  596. 

In  the  case  at  bar,  the  Special  Sessions  had 
complete  jurisdiction  in  regard  to  the  subject- 
matter.and  the  person  both  of  the  complainant 
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and  the  defendant ;  and  there  is  not  the  least 
.  doubt  that  the  jury,  being  allowed  by  law  to 
the  defendant  for  his  benefit,  he  may.so  far  as 
he  is  concerned,  waive  that  benefit  at  any  stage 
of  the  proceeding  before  judgment,  and  sub- 
mit to  a  trial  by  the  court.  And  there  is  as  lit- 
tle doubt  that  the  complainant  may  accede  to 
such  waiver ;  and  then,  an  acquittal  by  the 
magistrates  themselves  may  be  followed  by  a 
certificate  to  charge  him  with  costs,  pursuant 
to  the  statute.  Here  the  jury  was  waived  by 
both  parties.  I  say  both  parties,  because  the 
statute  makes  the  complainant  a  party  to  the 
question  of  costs.  And  if,  upon  the  pleadings, 
we  could  find  enough  to  warrant  us  in*  saying 
that  the  court  acquitted  Stevens,  the  certificate 
and,  therefore,  the  bond  were  well  enough.  But 

1  do  not  see  how  that  can  be  said.     It  is  true 
that,  in  such  case,  six  persons  and  no  less  being 
known  to  the  law  as  a  jury,  and  the  parties  go- 
ing on  with  less,  the  trial,  if  one  is  to  be  had, 
necessarily  devolved  upon  the  justices.  But  ju- 
dicial action  as  a  special  sessions  is  necessary. 
They  must  acquit;  and  the  replication,  so  far 
from  insisting  on  such  action,  admits,  indeed 
avers,  that  what  is  called  an  acquittal  was,  by 
346*]  the  miscalled  *verdict  of  a  miscalled 
jury,  three  men  sitting  and  awarding,  not  un- 
der any  authority  conferred  by  law,  but  by 
the  parties — three  men  who  were  arbitrators  at 
most,and  whose  finding  was  not  adopted  as  the 
voice  of  the  Special  Sessions.  Had  the  replica- 
tion added,  that  on  the  pretended  verdict  being 
pronounced,  the  court  thereupon  acted  on  it  as 
a  verdict  and  pronounced  an  acquittal, I  admit 
this  would  have  been  error  merely,  and  not 
questionable  in  a  collateral  way  ;  but  only  by 
certiorari,  if  questionable  at   all.     Griffin  v. 
Mitc?iell,2Cow.,548;  Butler  v.  Potter,  17  Johns., 
145;  Relyea  v.  Ramsay,  2  Wend.,  602;  Norton 
v.  Auchmoody,  7  Id. ,  200 ;  Oermon  v.   Swart- 
wout,  3  Id.,  282.  The  objection  is,  not  that  the 
court  wanted  jurisdiction,  but  that  they  never 
exercised  it.  The  case  is  like  an  inferior  court 
issuing  an  execution  without  first  rendering 
any  judgment.  The  right  to  demand  a  bond  and 
commit  the  complainant  for  default  of  giving  it, 
depends  upon  a  previous  condition — an  acquit- 
tal by  a  legal,  not  a  conventional  authority. 

It  is  insisted  that  the  defendants'  bond  recit 
ing  an  acquittal,  estops  them  to  deny  it. (a)  If 
that  were  so,  the  estoppel  was  not  replied,  nor 
did  the  plaintiffs  demur.  On  the  contrary,  they 
admitted  that  there  was  no  acquittal, unless  that 
can  be  called  so  which  is  pronounced  neither 
by  court  nor  jury.  But  the  case  is  not  one  of 
which  an  estoppel  can  be  predicated.  It  might 
have  been  at  common  law, especially  in  respect 
to  the  surety:  but  the  2  R.  S.,  214,  2d  ed.,  sec. 
60,  declares,  that  any  bond,  etc.,  taken  by  an 
officer,  by  color,  etc.,  in  any  other  case  or  man- 
ner than  such  as  are  provided  by  law,  shall  be 
void. 

We  think  the  court  below  erred;  and  the  judg 
ment  should,  therefore,  be  reversed. 

Judgment  reversed. 

Cited  in-18  Hun,  243;  31  Hun,  369,  371 ;  10  Bos.,308: 

2  E.  D.  S.,  509 ;  2  Co.  R.,  53 ;  10  Am.  Rep.,  130  (38  Ind., 

517). 

(a)  In  regard  to  the  admissibility  and  effect  of  re- 
citals as  evidence,  and  when  they  operate  by  way  of 
estoppel,  see,  Cowen  &  H.  Notes  to  1  Phil.  Ev.,  pp. 
160, 161 ;  1235-1238. 

HILL  1. 


*HANFORD  v.  ARTCHER.     [*347 

Question  of  Fraud — Charging  the  Jury — Court 
not  Bound  to  Modify  Charge  on  Mere  Question 
of  Phraseology. 

A  judge  may  lawfully  refuse  to  modify  his  charge 
to  the  jury,where  the  modification  requested  would 
not  vary  the  legal  effect  of  the  charge,  but  only  ite 
phraseology. 

Accordingly,  on  a  question  of  fraud  as  to  credit- 
ors arising  under  2  R.  S-,  70,  sec.  5,  2d  ed.,  where  it 
appeared  that  the  debtor  had  assigned  the  property 
in  question  ostensibly  in  trust  for  creditors.that  the 
plaintiff  purchased  it  of  the  assignees,  and  then  in- 
trusted it  to  the  debtor  to  sell,  but  the  property  had 
never  been  removed  from  where  the  debtor  kept  it 
when  he  assigned ;  held,  that  after  the  judge  had 
read  the  statute  to  the  jury,and  told  them.the  ques- 
tion of  fraudulent  intent  was  one  of  fact  for  their 
decision,  he  was  not  bound,  on  the  request  of  coun- 
sel, to  charge  afterward,  that  if  they  believed  the 
sale  was  made  in  good  faith,  and  without  any  intent 
to  defraud  creditors,  it  was  valid. 

And  the  judge  having  charged  the  jury  to  inquire,, 
whether  the  assignment  had  been  accompanied  by 
an  immediate  delivery,  and  followed  by  an  actual 
and  continued  change  of  possession ;  and  that  if  so, 
their  verdict  should  be  for  the  plaintiff;  held.he  was- 
not  bound,  though  requested,  to  charge  afterward, 
that  if  the  plaintiff, when  he  purchased.actually  and 
bonaflde  employed  the  debtor  as  his  agent  to  sell, 
etc.,  it  would  not  render  the  sale  void ;  for  this  was 
included  in  the  charge  given. 

Where  a  charge  is  requested  in  favor  of  a  given 
proposition,  which  the  judge  cannot  legally  sanction 
without  connecting  other  matters  with  it,  he  may 
overrule  the  request  absolutely.  Accordingly,  he 
having  been  called  on  in  this  case  to  charge,  that  if 
the  assignees  took  and  retained  possession  till  the 
plaintiff's  purchase,  his  employing  the  debtor  as  his 
agent  did  not  render  the  sale  void ;  held,  that  as  the 
correctness  of  the  proposition  depended  on  the  par- 
ticular nature  and  object  of  the  employment,  the 
decision  of  the  judge  overruling  it  was  proper. 

One  of  the  assignees  in  this  case  was  called  as  a 
witness  for  the  plaintiff,  who  put  him  the  following- 
question  :  "  So  far  as  you  are  concerned,  was  there 
any  actual  fraud  in  the  whole  transaction  ?  "  Held» 
irrelevant.as  being  an  inquiry  after  the  secret  opera- 
tions of  the  witness'  mind,  which  could  not  affect 
the  case  one  way  or  the  other.  AndsemiWe.the  ques- 
tion was  also  objectionable,  as  being  leading. 

Citation— 2  R.  S.,  70,  sec.  5, 2d  ed. 

~D  EPLEVIN,  tried  at  the  Albany  Circuit, 
It  Oct.  9,  1839,  before  Cushman,  C.  Judge. 
The  plaintiff's  title  to  the  goods  in  question 
was  by  a  sale  to  him, from  the  assignees  of  one 
Norton.  The  latter  kept  a  boot  and  shoe  store, 
and,  before  the  assign  ment,  these  goods  consti- 
tuted a  part  of  his  stock  In  trade.  He  made  a» 
assignment  of  them,  in  trust  for  creditors,  and 
soon  after,  the  assignees  sold  *them  to  [*348 
the  plaintiff.  The  plaintiff  thereupon  made  Nor- 
ton his  agent  or  clerk, and  the  latter  took  charge 
of  the  goods  in  that  capacity  as  the  plaintiff 
alleged,  to  sell,  etc.  The  goods  remained  at  the 
store  where  they  were  at  the  time  Norton  as- 
signed them,  and  had  never  been  removed. 

The  defense  was,  that  though  Norton  con- 
tinued in  possession  ostensibly  as  clerk  or 
agent,  the  whole  was  fraudulent  as  against 
creditors;  wherefore  the  defendant,  as  sheriff, 
and  in  virtue  of  &fi.fa.  in  favor  of  the  Com- 
mercial Bank  against  Norton,  took  them,  etc. 
Evidence  was  given  tending  to  establish  this 
defense. 

The  plaintiff  gave  evidence  that  the  sale  to 
him  was  upon  an  adequate  consideration ;  also, 
evidence  tending  to  show  that  after  the  assign- 
ment and  before  the  sale  to  the  plaintiff,  the 
assignees  had  the  exclusive  control  of  the 
goods. 

Both  parties  gave  evidence  upon  the  ques- 
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tion.  whether  Norton's  alleged  situation  as  clerk 
or  agent  of  the  plaintiff  was  real,  or  colorable 
merely  and  part  of  a  scheme  to  enable  him  to 
keep  the  goods  or  their  avails  from  creditors. 

Among  other  witnesses  called  bythe  plaintiff 
to  repel  the  fraud,  was  Mr.  Russell,  one  of  the 
assignees,  to  whom  the  plaintiff's  counsel  put 
this  question  :  "  So  far  as  you  are  concerned, 
was  there  any  fraud  in  the  whole  transaction?" 
To  this  the  defendant's  counsel  objected,  and 
the  circuit  judge  sustained  the  objection  ; 
whereupon  the  plaintiff's  counsel  excepted. 
The  judge  charged,  that  the  question  of  fraud- 
ulent intent  was  a  question  of  fact  for  the  jury, 
reading  to  them  2  R.  S.,  70.  sec.  5,  2d  ed.  That 
the  first  question  of  fact  was,  whether  the  as- 
signment had  been  accompanied  by  an  immedi- 
ate delivery,  and  followed  by  an  actual  and 
continued  change  of  possession.  If  the  jury 
found  it  had,  they  must  find  for  the  plaintiff  ; 
if  otherwise,  they  must  inquire  whether  there 
was  any  good  reason  shown,  which  they  could 
approve,  for  non-delivery,  and  the  want  of  an 
actual  and  continued  change  of  possession.  If 
they  found  such  good  reason,  then  the  verdict 
349*]  *must  be  for  the  plaintiff.  If  there  was 
no  delivery  and  continued  change  of  posses- 
sion, the  law  presumed  fraud.  But  the  plaintiff 
might  rebut  this  presumption,  by  showing  the 
assignment  was  made  in  good  faith,  and  with- 
out any  intent  to  defraud  creditors.  It  was  for 
the  plaintiff  to  explain,  why  there  was  no 
change,  if  there  was  none;  and  if  he  had  done 
so,  the  jury  should  find  for  the  plaintiff;  other- 
wise, for  the  defendant. 

The  plaintiff's  counsel  excepted  to  the  charge 
given,  and  requested  the  judge  to  charge  as 
follows:  1.  That  if  the  jury  believed  the  sale 
was  made  in  good  faith,  and  without  any  in- 
tent to  defraud  Norton's  creditors,  it  was  valid. 
2.  If  they  believed  the  assignees  took  and  re- 
tained possession  till  the  sale  to  the  plaintiff, 
the  plaintiff  employing  Norton  as  his  agent  or 
clerk,  did  not  render  the  sale  void.  3.  That  if 
they  found  that  the  plaintiff,  when  he  pur- 
chased the  goods,  actually  and  bona  fide  em- 
ployed Norton  as  his  clerk  to  sell  the  same, 
this  would  not  render  the  sale  void.  The  judge 
refused  to  alter  his  charge,  and  to  such  refusal 
the  plaintiff's  counsel'also  excepted.  The  jury 
found  a  verdict  for  the  defendant;  and  the 
plaintiff  now  moves  for  a  new  trial,  on  a  bill 
of  exceptions. 

Mr.  M.  T.  Reynolds,  for  plaintiff. 

Mr.  J.  Van  Buren,  for  the  defendant. 

By  the  Court,  Cowen,  J.  The  judge  told 
the  jury  that  the  question  of  fraudulent  intent 
was  a  question  of  fact  for  them;  and  read  2  R. 
8.,  70,  sec.  5,  2d  ed.,  directing,  that  if  they 
found  the  assignment  had  been  accompanied 
by  an  immediate  delivery,  and  been  followed 
by  actual  and  continued  change  of  possession, 
their  verdict  must  be  for  the  plaintiff;  but  if 
the  goods  continued  in  possession  of  Norton, 
the  debtor,  they  must  inquire  whether  any 
good  reason  was  shown.  That  the  explanation 
lay  with  the  plaintiff,  and  if  such  good  reason 
was  shown,  they  should  find  for  the  plaintiff, 
otherwise  for  the  defendant. 
35O*]  *Leaving  the  question  of  fraud  to  the 
jury,  and  reading  to  them  the' 5th  section  of 
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the  statute,  was  fully  equivalent  to  charging 
them  in  the  language  of  the  first  instruction  as  . 
prayed  by  the  plaintiff's  counsel. 

The  second  prayer  for  instructions  was 
wrong.  Though  the  assignees  took  possession 
and  held  it  till  they  sold  to  the  plaintiff,  it  did 
not  follow  that  his  employing  Norton  as  his 
agent  or  clerk,  would  not  avoid  the  sale,  with- 
out connecting  several  other  considerations 
with  it,  especially  the  nature  and  object  of  the 
employment.  It  might  have  been  with  the  di- 
rect and  avowed  object  of  defrauding  the  cred- 
itors, or  some  of  them. 

The  third  prayer  for  instructions  was,  that 
if  the  plaintiff,  when  he  purchased,  actually 
and  bona  fide  employed  Norton  as  his  clerk  to 
sell  the  goods,  it  would  not  render  the  sale 
void.  This  was  virtually  covered  by  the  charge 
to  inquire  whether  there  bad  been  an  actual 
and  continued  change  of  possession.  That  in- 
volved the  question  whether  Norton  was  em- 
ployed as  a  mere  clerk,  agent  or  servant  to  the 
plaintiff,  and  was  honestly  to  act  for  him  in 
either  capacity,  or  whether  he  was  put  in  pos- 
session as  the  ostensible  servant,  but  real  own- 
er, to  take  the  profits  for  his  own  benefit,  and 
keep  them  from  the  creditors.  In  the  former 
case,  there  would  have  been  a  change  of  pos- 
session in  one  sense,  for  Norton's  possession 
would  have  been  that  of  the  plaintiff;  in  the 
latter,  it  would  have  been  his  own  continuing 
possession,  and  might  have  avoided  the  assign- 
ment and  sale.  The  judge  might,  perhaps, 
with  propriety  have  put  this  in  the  more  spe- 
cific form  requested;  but  having  substantially 
said  the  same  thing  in  another  form,  he  was 
not  bound  to  modify  his  charge.  The  dispute 
was  about  the  force  of  different  words  import- 
ing the  same  thing. 

The  question  addressed  to  Russell  was  clear- 
ly inadmissible,  It  was  for  the  jury,  not  for 
him,  to  say  whether  he  intended  to  commit  a 
fraud.  Of  this,  they  were  to  judge  from  the 
whole  transaction,  uninfluenced  by  what  might 
have  been  his  secret  intent.  His  conduct,  and 
other  facts  *to  be  collected  from  him  [*351 
and  other  witnesses,  were  the  tests  by  which 
the  jury  were  to  decide.  The  operations  of 
the  witness'  mind  could  not  affect  the  question 
one  way  or  the  pther.  If  there  was  no  consid- 
eration for  the  assignment  and  no  change  of 
possession,  for  instance,  his  honesty  could  not 
deprive  the  creditor  of  a  right  to  take  the  goods 
in  execution;  and,  on  the  other  hand,  if  there 
was  a  good  consideration,  and  an  immediate 
delivery  and  continued  change  of  possession, 
his  fraudulent  intent  would  not  vitiate  the  as- 
signment or  sale.  The  conduct  of  others  was 
mainly  in  question.  The  witness  was  a  mere 
assignee,  professing  to  have  taken  for  the  ben- 
efit of  creditors.  That  he  meanlno  fraud  might 
well  be,  and  yet  the  real  actors  have  intended 
far  otherwise.  They  might  have  used  him  as 
an  innocent  instrument,  so  that,  after  his  an- 
swer one  way  or  another,  the  case  would  have 
stood  precisely  where  it  did  before.  In  either 
view,  the  question  was  irrelevant;  and  I  sup- 
pose it  was  objected  to  and  overruled  for  that 
reason,  though  no  ground  was  mentioned. (a) 
If  pertinent,  however,  another  objection  might 

(a)  See.  per  Cowen,  J.,  in  Sizer  v.  Miller,  ante,  pp. 
227.233,234. 
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have  been,  that  it  was  a  leading  question,  ad- 
dressed by  the  plaintiff's  counsel  to  his  own 
witness.  The  motion  for  a  new  trial  must  be 
denied . 

New  trial  denied. 

Reversed-4  Hill,  271. 

Overruled-HN.  Y.,  567 ;  23  How.  Pr.,  215,  220. 

Cited  in— 35  Barb.,  635. 


HAYS  «.  THE  PEOPLE. 

Assault  —  What    Constitutes —  With    Intent  to 
Commit  Rape — Proof  of. 

An  assault  is  an  attempt  with  force  or  violence  to 
do  a  corporal  injury  to  another ;  and  may  consist 
of  any  act  tending- to  such  injury,  accompanied  with 
circumstances  denoting  an  intent,  coupled  with  a 
present  ability,  to  use  violence  against  the  person. 

It  is  not  essential,  to  constitute  an  assault,  that 
there  should  be  a  direct  attempt  at  violence, 

Where  the  prisoner  decoyed  a  female  under  ten 
years  of  age  into  a  buildingr  for  the  purpose  of  rav- 
ishing her.  and  was  there  detected  while  standing 
within  a  few  feet  of  her  in  a  state  of  indecent  ex- 
posure ;  held,  that  though  there  was  no  evidence  of 
his  having-  actually  touched  her,  he  was  properly 
convicted  of  an  assault  with  intent  to  commit  a 
rape. 

The  consent  of  a  female  of  that  age,  or  even  her 
aiding  the  prisoner's  attempt,  is  no  defense. 

Citations— 1  Selw.  N.  P.,  27.  Am.  ed.1839;  Bull,  N. 
P.,  15 ;  3  Chit.  Cr.  L.,  821,  n.  H,  Am.  ed.  1836. 

ERROR  from  the  Schenectady  General  Ses- 
sions,  where  Hays  was  convicted  of  an  as- 
352*1  sault  *with  intent  to  commit  a  rape  on 
Maria  Webb,  a  female  under  ten  years  of  age. 

He  enticed  her  into  the  loft  of  a  building, 
for  the  purpose  of  ravishing  her;  and  was  de- 
tected, while  standing  within  five  feet  of  her 
in  a  state  of  indecent  exposure.  There  was  no 
evidence  that  he  touched  her  at  any  time.  The 
presiding  judge  charged  the  jury  as  stated 
hereafter  in  the  opinion  of  the  court.  The 
prisoner's  counsel  excepted,  and,  after  judg- 
ment, sued  out  a  writ  of  error. 

Mr.  M.  T.  Reynolds,  for  plaintiff  in  error. 

Mr.  P.  Potter,  District  Atty.,  for  the  peo- 
ple. 

By  tlie  Court,  Cowen,  J.  There  is  no  doubt 
of  the  prisoner's  intent;  and  the  only  question 
is,  whether  he  had  proceeded  in  it  so  far  as  to 
warrant  the  court  in  submitting  to  the  jury 
whether  he  was  guilty  of  an  assault.  The 
charge  was,  that  if  they  believed  the  prisoner 
enticed  Maria  to  the  loft  for  the  purpose  of 
ravishing  her,  she  being  under  ten  years  of  age, 
the  offense  of  an  assault  with  intent  to  commit 
a  rape  was  established. 

The  assent  of  such  an  infant  being  void  as  to 
the  principal  crime,  it  is  equally  so  in  respect 
to  the  incipient  advances  of  the  offender.  That 
the  infant  consented  to,  or  even  aided  in  the 
prisoner's  attempt,  cannot,  therefore,  as  in  the 
case  of  an  adult,  be  alleged  in  his  favor,  any 
more  than  if  he  had  consummated  his  purpose. 
The  case  submitted  to  the  jury,  was  that  of  a 
man  having  another  in  his  power,  and  within 
reach,  threatening  and  exerting  the  means  to 
accomplish  meditated  violence  upon  her  per- 
son. This  is  clearly  an  assault  within  all  the 
HILL  1. 


authorities.  An  assault  is  defined  by  these,  to 
be  an  attempt  with  force  or  violence  to  do  a 
corporal  injury  to  another;  and  may  consist  of 
any  act  tending  to  such  corporal  injury,  ac- 
companied with  such  circumstances  as  denote 
at  the  time  an  intention,  coupled  with  the  pres- 
sent  ability,  of  using  actual  violence  against 
the  person. 

*There  need  not  be  even  a  direct  at-  [*353 
tempt  at  violence;  but  any  indirect  preparation 
towards  it, under  the  circumstances  mentioned, 
such  as  drawing  a  sword  or  bayonet,  or  even 
laying  one's  hand  upon  his  sword,  would  be 
sufficient.  1  Selw.  N.  P.,  27,  Am.  ed.  of  1839; 
Bull.  N.  P.,  15;  3  Chit.  Cr.  L.,  821,  n.  H,  Am. 
ed.  of  1836. 

The  court  below  were  clearly  right,  and  the 
judgment  should  be  affirmed. 

Judgment  affirmed. 

Followed— 13  Hun,  420. 

Cited  in-32  N.  Y.,  535 ;  5  Park.,  112;  25  Wis.,  369  ; 
21  Am.  Rep.,  756  (11  Nev.,  258):  45  Am.  Rep.,  613  (65 
Vt.,259). 


INGRAHAM  v.  HAMMOND  &  MEAD. 

In  replevin,  a  plea  of  property  in  a  third  person  is 
good,  and  entitles  the  defendant  to  have  return 
thereof,  without  connecting  himself  with  the  right 
of  such  person,  or  making  avowry. 

Citations-27  Hen.  VIII.,  21,  pi.  11;  1  Salk.,  94;  1  Ld. 
Raym.,  217;  Carth.,  243,  398;  1  Johns.,  380,  384;  21 
Wend.,  209,  210:  1  Show.,  400;  Cro.  Jac.,  519:  2  Roll., 
64 ;  2  Lev.,  92 ;  1  Vent.,  249 ;  6  Mod.,  81:  2  Ld.  Raym., 
984, 1016,  1020, 1022;  Gilb.  Replev.,  212,  Lond.  ed.,  1794; 
Wilk.  Replev.,  48. 

DEMURRER  to  pleas.  The  declaration  was 
in  replevin,  for  taking  a  yoke  of  oxen. 
Hammond  pleaded  property  in  Mead,  his  co- 
defendant  ;  and  Mead  the  like  plea,  of  proper- 
ty in  Hammond.  Each  then  pleaded  various 
pleas  of  property  in  other  persons;  strangers  to 
the  suit.  The  pleas  did  not  connect  the  de- 
fendants, or  either  of  them,  with  the  title  set 
out,  and  each  plea  prayed  a  return  of  the  prop- 
erty. The  plaintiff  demurred  to  all  the  pleas  ; 
and  the  defendants  respectively  joined  in  de- 
murrer. 

Mr.  H.  M.  Romeyn,  for  plaintiff. 

Mr.  A.  J.  Parker,  for  defendants. 

By  the  Court,  Cowen,  J.  It  has  been  long 
settled,  and  never  questioned,  that  in  replevin, 
the  plea  of  property  in  a  third  person  is  good, 
and  entitles  the  defendant  to  have  return  there- 
of, without  his  connecting  himself  with  the 
right  of  such  person,  or  making  avowry.  27 
Hen. VIII.,  21^.  11;  Butcherv.  Porter,  1  Salk., 
94 ;  Parker  w  Mettor,  1  Ld.  Raym.,  217;  S.  C., 
Garth.,  398;  Harrison  v.  M'Intosh,  1  Johns., 
3«0,  384  ;  Prosser  v.  Woodward,  *21  [*354 
Wend.,  209,  210.  The  reason  for  it  is  thus 
given  in  Salkeld  :  "AVhether  the  property  be 
in  a  defendant  or  a  stranger,  the  defendant 
ought  to  have  a  return,  because  he  had  the  pos- 
session, which  was  illegally  taken  from  him 
by  the  replevin."  The  case  also  decides,  that 
there  need  not  be  an  avowry  for  a  return.  The 
same  case  is  reported  in  Carth.,  243,  and  1 
Show.,  400,  both  agreeing  in  their  reasons  with 
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Salkeld.  They  differ  only.  In  Salkeld  saying 
that  the  plea  was  in  abatement ;  the  others  sav 
it  was  in  bar ;  but  the  court  appear,  in  each 
report,  to  have  agreed  it  might  be  either.  The 
form  of  the  plea,  which  was  property  in  a  third 
person,  is  set  out  in  Shower  ;  and  the  pleas  of 
the  defendants,  in  the  case  at  bar,  will  be  found 
an  exact  translation  of  it,  mutatis  mutandis. 
Both  the  form  and  the  rules  thus  laid  down, 
have  ever  since  been  followed.  One  important 
general  distinction  was  this,  as  stated  by  Car- 
thew,  after  saying  theie  need  be  no  avowry  : 
"The  difference  is,  where  the  plea  goes  to  the 
very  point  of  the  writ,  as  here,  and  where  it  is 
only  collateral  matter,  as  prist  in  outer  lieu,  for 
there  a  suggestion  must  be  made  in  nature  of 
an  avowry,  pro  retorn.  hdbend.,  because  the 
plea  itself  does  not  contain  any  matter  for  are- 
turn  ;  for  though  it  may  be  true,  yet  the  tak- 
ing may  be  tortious."  The  same  distinction  is 
laid  down,  in  more  general  terms,  by  Salkeld, 
and  may  be  collected  from  Shower.  To  these 
cases  may  be  added,  Salkold  v.  Skelton,  Cro. 
Jac.,  519;  8.  C.,2  Roll,  64;  Wttdman  v.  North, 
2  Lev.,  92^5.  C.,  1  Vent.,  249;  Presgrove  v. 
Saunders,  6  Mod.,  81;  5  C.,  2  Ld.  Raym  ,  984; 
Orosse  v.  Bilson,  2  Id.,  1016,  1020,  1022;  see, 
also.  Gilb.  Replev.,  212,  Lond.  ed.  of  1794; 
and  Wilk.,  Replev.,  48. 

Judgment  for  defendants. 

Doubted  and  distinguished— 71  N.  Y.,  38. 

Reviewed— 10  N.  Y.,  576. 

Cited  in-3  Hill,  551 ;  H.  &  D.,  428 :  38  N.  Y.,  154:  68 
N.  Y.,  449;  6  Trans.  App.,  339 ;  3  Barb.,  456 ;  4  Barb.. 
41 ;  19  Barb.,  481 ;  6  Bos.,  162. 


355*]  *DUFFY  v.  THE  PEOPLE. 

Constitutional  Law — Trial  by  Jury — Proceed- 
ings to  Prevent  Commission  of  Offense. 

The  Constitution  of  this  State,  art.  7,  sec.  2,  relat- 
ing to  the  right  of  trial  by  jury,  etc.,  has  no  refer- 
ence to  proceedings  intended  merely  to  prevent  the 
commission  of  offenses. 

A  statute  authorizing  a  magistrate,  summarily 
and  without  jury.to  convict  one  who  has  abandoned 
his  family  of  being  a  disorderly  person,  and  to  re- 
quire from  him  sureties  for  good  behavor,  is  not  un- 
constitutional. 

Citations— Const.  N.  Y.,  art.  7,  sec.  2 ;  Laws,  1833, 
ch.  11,  sec.  7. 

TERROR  from  the  N.  Y.  C.  P.  The  suit  in  the 
Jj  court  below  was  against  Duffy,  on  a  re 
cognizance  taken  before  a  justice  of  the  peace, 
conditioned  for  the  good  behavior  of  one  Day- 
ly,  towards  the  people,  etc.,  for  one  year. 
The  recognizance  recited,  that  Dayly  had  been 
convicted  of  being  a  disorderly  person,  viz.  : 
one  who  had  neglected  to  provide  forhis  wife, 
etc.  It  was  taken  May  18,  1838.  Duffy  pleaded, 
among  other  things,  that  Dayly's  conviction 
was  by  the  justice  alone,  without  a  jury,  con- 
trary to  the  7th  Article  of  the  Constitution  of 
this  State.  Demurrer  to  this  plea,  and  joinder. 
Judgment  was  rendered  for  the  people  in  the 
court  below;  whereupon  Duffy  sued  out  a  writ 
of  error. 

Mr.  C.  O'Conor.  for  plaintiff  in  error. 
'/'•.  A.  L.  Robertson,  contra. 
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By  the  Court,  Cowen, ./.  The  Constitution, 
in  its  language  concerning  trial  by  jury,  and 
courts  proceeding  according  to  the  course  of 
the  common  law,  art.  7,  sec.  2,  evidently  has 
reference  to  cases  wherein  an  issue  is  joined, 
which  may  be  followed  by  verdict  and  judg- 
ment ;  not  to  that  class  of  cases  wherein  the 
law  has  interposed  means  of  preventive  jus- 
tice. The  Statute  of  1838,  ch.  11,  sec.  7,  mere- 
ly adds  one  to  the  class  of  disorderly  persons, 
and  authorizes  a  single  magistrate  to  deal  with 
him  in  a  summary  way.  as  all  others  of  this 
class  have  long  been  dealt  with  ;  not  to  pun- 
ish him  for  a  crime  committed,  but  require 
him  *to  give  security  that  he  will  not  [*ii56 
commit  a  crime.  This  and  the  like,  are  not 
cases  in  which  the  trial  by  jury  has  ever  been 
used. 

Judgment  afflrmed.(a) 

Reversed— 6  Hill,  75. 

(o)See  Matter  of  Newell  Smith.  10  Wend.,  449.     • 


CURTIS  ET  AL.  v.  MONTEITH  ET  AL. 

Competency  of  Witness— Action  in  Form  ex  De- 
licto  against  Common  Carriei's — Liability  to 
Contribu  tions — Release. 

Where  an  action,  though  in  form  ex  delicto.  is,  in 
fact,  founded  on  a  joint  contract  of  the  defendants- 
and  a  person  offered  by  them  as  a  witness  (e.  g.,  case 
against  common  carriers),  the  rule  that  joint  tort- 
feasors  are  not  liable  to  contribute,  does  not  apply, 
and  the  witness  is  incompetent. 

The  rule,  that  a  release  by  one  of  several  joint 
creditors,  discharges  the  debtor  as  to  all,  does  not 
apply  to  releases  by  partners,  inter  se. 

Pour  of  several  partners  were  sued,  and,  on  the 
trial,  a  member  of  the  firm  not  sued,  was  offered  as- 
a  witness  for  the  defendants;  held,  that  a  release  by 
two  of  the  latter,  did  not  render  the  witness  compe- 
tent, as  it  still  left  him  liable  to  contribution  in  re- 
pect  to  the  other  members  of  the  firm. 

Citation— 9  Conn.,  23. 

rPRESPASS  on  the  case,  against  the  defend- 
-L  ants,  Monteith,  Joy,  and  two  others  as 
common  carriers,  tried  at  the  Oneida  Circuit, 
October  9,  1840,  before  Gridley.  C.  Judge. 
The  defendants  were  members  of  a  transporta- 
tion company  consisting  of  more  than  twelve 
persons,  and  including  B.  C.  Brainard,  whom 
two  of  them,  viz.  :  Monteith  and  Joy  (who  de- 
fended separately),  offered  as  a  witness  on  the 
trial.  He  was  objected  to  by  the  plaintiffs,  as 
interested  ;  and  the  judge  decided  he  was  in- 
competent. Monteith  and  Joy  then  executed 
a  release  to  him,  "of  all  liability  or  responsi- 
bility on  his  (Brainard's)  part,  to  them  or  either 
of  them,  by  reason  of  any  damages  or  costs  to 
be  recovered  against  them  or  either  of  them, 
in  this  suit,  or  by  reason  of  any  costs  or  ex- 
penses incurred  by  them  in  prosecuting.etc.,or 
of  any  claim  which  they,  or  either,  etc.,  had,  or 
might  hereafter  have  against  said  Brainard  by 
reason  of  the  commencement,  etc., of  this  suit." 
Brainard  was  again  offered  by  them,  and  ob- 
jected to  as  interested.  The  judge  decided  that 
he  was  still  incompetent,  and  he  *was  [*357 
excluded  ;  whereupon  a  verdict  was  rendered 
against  all  the  defendants.  The  defendants, 
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Monteith  and  Joy,  now  move  for  a  new  trial 
on  a  case. 

Mr.  M.  T.  Reynolds,  for  defendants. 
Mr.  J.  A.  Spencer,  for  plaintiffs. 

By  the  Court,  Cowen,  J.  The  action,  though 
in  form  ex  delicto,  was,  in  fact,  founded  on  the 
joint  contract  of  the  defendants,  and  the  wit- 
ness stood  liable  to  contribute,  both  in  respect 
to  damages  and  costs.  The  rule  that  one  of  sev- 
eral joint  tortfeasors  is  not  compellable  to  con- 
tribute does  not  apply. 
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The  release  by  Monteith  and  Joy  was  not 
effectual  to  discharge  Brainard  from  his  liabil- 
ity to  contribute,  in  respect  to  the  other  mem- 
bers of  the  firm.  To  render  him  competent,  all 
the  partners  should  have  released.  The  rule 
that  a  release  by  one  of  several  joint  creditors 
discharges  the  debtor  as  to  all,  does  not  apply 
to  releases  by  partners  inter  se.  Bill  v.  Porter, 
9  Conn.,  23. 

New  trial  denied. (a) 

Cited  in-5  Hill,  88 ;  5  How.  Pr.,  11. 

(a)  See  the  cases  cited  in  Cowen  &  H.,  Notes  to  1 
Phil.  Ev.,  pp.  Ill,  266, 1537,  et  seq. 
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359*]  *CRITTENDEN  v.  CRITTENDEN. 

Stfectment — Declaration  Containing  three  Counts 
— One  Plea — Verdict  for  Plaintiff  on  One 
Count — Costa. 

In  ejectment,  the  declaration  contained  three 
counts  for  the  same  premises,  In  one  of  which  the 
plaintiff  claimed  an  estate  in  dower  as  widow,  and 
in  the  others  an  estate  in  fee  as  heir  at  law,  to  all  of 
which  the  defendant  pleaded  one  plea  of  not  guilty; 
and  the  plaintiff  had  a  verdict  on  the  count  claiming1 
dower,  and  the  defendant  on  the  other  counts;  held, 
that  the  plea  might  be  regrarded  as  making  a  several 
issue  on  each  count,  so  as  to  entitle  the  defendant  to 
costs  on  the  matters  found  in  his  favor. 

Whether  this  rule  would  prevail,  where  the  plaint- 
iff sets  up  the  same  title  under  several  counts 
claiming  different  degrees  of  interest  in  the  land, 
and  the  defendant  succeeds  as  to  some  of  them,  or, 
where  there  are  counts  upon  the  title  of  several 
plaintiffs,  some  of  whom  succeed,  and  the  others 
fail,  quaere. 

Citations-2  R.  S.,  617,  sec.  26 ;  12  Wend.,  285, 288,  n.: 
1  Chit.  PI.,  449,  ed.  1837. 

EJECTMENT.  The  declaration  contained 
J-J  three  counts  for  the  same  premises.  By 
the  first  count  the  plaintiff  claimed  an  estate 
in  dower  in  the  land,  as  the  widow  of  her  de- 
ceased husband  ;  and  in  the  two  other  counts 
she  claimed  an  estate  in  fee,  as  heir  at  law. 
The  defendant  pleaded  one  plea  of  not  guilty 
to  the  whole  declaration  ;  and  on  the  trial  the 
jury  found  a  verdict  for  the  plaintiff  on  the 
first  count,  for  dower;  and  for  the  defendant  on 
the  other  counts.  Most  of  the  costs  of  the  de- 
fense were  incurred  in  resisting  the  plaintiff's 
claim  to  an  estate  in  fee  in  the  land. 

Mr.  A.  Worden,  for  the  defendant,  moved 
for  costs  against  the  plaintiff  on  the  second 
and  third  counts  of  the  declaration  ;  and  that 
3<3O*]  *those  costs  be  set  off  against  the 
plaintiff's  costs  on  the  first  count. 

Mr.  A.  Gibbs,  for  the  plaintiff,  opposed 
the  motion. 

By  the  Court,  Bronson,  J.  This  motion  is 
resisted  on  the  ground  that  the  statute  only 
provides  for  cases  where  there  shall  be  "several 
issues  joined  in  any  cause  ;"  2  R.  8.,  617,  sec. 
26  ;  and  here  there  is  only  one  plea,  not  guilty, 
to  the  whole  declaration.  But  in  a  case  like 
this,  I  think  the  plea  may  be  regarded  as 
making  a  several  issue  upon  each  count.  See, 
Seymour  v.  Billings,  12  Wend.,  285  ;  Rogers  v. 
Arnold,  M.288,  ».;!  Chit.  PI..  449,  ed.  1887. 
The  plaintiff,  in  the  several  counts,  not  only 
demanded  different  estates  or  interest  in  the 
land,  but  she  claimed  by  distinct  and  independ- 
ent titles.  Under  the  first  count,  she  demanded 
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a  life  estate  as  tenant  in  dower;  and  under  the 
others,  she  claimed  an  estate  in  fee  as  heir  at 
law.  Here  were  two  distinct  causes  of  action, 
and  the  evidence  in  relation  to  them  must  have 
been  substantially  different  on  both  sides.  If 
the  plaintiff  had  been  defeated  in  a  separate 
action  upon  either  of  these  titles,  it  probably 
would  have  been  no  bar  to  a  subsequent  action 
upon  the  other  title. 

If  we  regard  the  plea  as  making  a  several  is- 
sue upon  each  count,  the  case  then  comes  di- 
rectly within  the  2d  subdivision  of  the  section 
which  has  been  mentioned.  "When  there  are 
two  or  more  distinct  causes  of  action  in  sepa- 
rate counts,  the  plaintiff  shall  recover  costs  on 
those  issues  which  are  found  for  him;  and  the 
defendant  on  those  which  are  found  in  his 
favor." 

It  is  unnecessary  to  inquire,  whether  the 
plaintiff  will  be  liable  to  costs  where  the  same 
title  is  set  up  under  several  counts  claiming 
different  degrees  of  interest  in  the  land,  as  an 
undivided  share,  or  an  estate  for  years,  for  life, 
or  in  fee  ;  or  where  there  are  counts  upon  the 
title  of  several  plaintiffs,  some  of  whom  succeed 
and  others  fail.  It  will  be  time  enough  to  dis- 
spose  of  these  and  other  questions  of  the  same 
nature  when  they  arise. 

Motion  granted.  i . 

Distinguished— 3  How.  Pr.,  203. 
Cited  in-2  Denio,  190;  30  Hun,  226;  2  Abb.  Pr.,  461; 
Abb.  Adm.,644. 


*BELDINGt>.  BURLINGHAM.  [*361 

Writ  of  Error—  Points—  Costs  for. 

On  a  writ  of  error  to  this  court  from  the  Court  for 
the  Correction  of  Errors,  the  prevailing  party  is  not 
entitled  to  charge  by  the  folio,  for  copies  of  the 
points  furnished  on  the  argument  in  the  latter 
court,  but  only  the  expense  of  printing  them. 

ON  appeal  from  the  taxation  of  costs  the 
question  was,  whether  on  a  writ  of  error 
to  this  court  from  the  Court  for  the  Correction 
of  Errors,  the  prevailing  party  was  entitled  to 
charge  by  the  folio  for  copies  of  the  points  de- 
livered to  the  members  of  the  court,  or  whether 
he  should  only  be  allowed  the  expense  of  print- 
ing. The  taxing  officer  had  allowed  for  copies 
by  the  folio,  amounting  to  $70.  fcrtW 

Mr.  M.  T.  Reynolds,  for  the  plaintiff,  in- 
sisted, that  after  a  charge  by  the  folio  for 
drawing  the  points,  and  for  copies  to  be  signed 
by  counsel  and  for  the  printer,  the  party  was 
only  entitled  to  be  paid  the  expense  of  print- 

HILL  1. 
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ing  the  copies  furnished  to  the  members  of 
the  court.  He  said  that  although  the  judges 
might  have  taxed  copies  by  the  folio  with  con- 
sent of  counsel,  see,  j?Etna  Ins.  Co.  v.  Tyler, 
18  Wend.,  658,  n.,  yet  the  point  had  never  been 
decided  by  this  court.  In  the  Court  of  Chancery 
it  had  been  settled  that  the  party  could  only 
charge  the  printer's  bill.  Waller  v.  Harris,  7 
Paige,  479. 

Mr.  O.  Allen,  for  the  defendant,  said  it  was 
the  uniform  practice  of  the  taxing  officers  in 
this  court,  to  allow  by  the  folio  for  the  points 
furnished  to  the  members  of  the  Court  for  the 
Correction  of  Errors. 

By  the  Court,  Bronson,  J.  Although  this 
question  seems  never  to  have  been  decided  in 
this  court,  it  is  settled  in  the  Court  of  Chancery 
that  the  party  is  only  entitled  to  the  expense 
of  printing,  for  the  necessary  copies  of  the 
points  furnished  to  the  court  and  counsel  on 
362*]  the  argument.  There  *is  no  difference 
in  principle  between  cases  upon  appeal  and 
those  on  writs  of  error,  so  far  as  relates  to  this 
question,  and  the  practice  of  the  taxing  officers 
should  be  the  same  in  both  courts.  We  have 
considered  the  matter,  and  are  of  opinion  that 
the  Chancellor  has  laid  down  the  true  rule. 
There  must,  therefore,  be  a  re-taxation. 

Motion  granted. 


THE  PEOPLE,  ex  rel.  PHOENIX, 

v. 

THE  SUPERVISORS  OF  THE  CITY  AND 
COUNTY  OP  NEW  YORK. 

Salary  of  District  Attorney— Statutes  as  to — Not 
Entitled  to  Fees — Audit  by  Supervisors — Man- 
damus. 

The  Kevised  Statutes,  as  well  as  the  Act  of  1821, 
providing  for  an  annual  salary  to  the  District  At- 
torney of  N.  Y.,  preclude  that  officer  from'  a  right 
to  compensation  extra  the  salary,  on  account  of 
suits  brought  by  him  for  fines  and  forfeited  recog- 
nizances. 

A  salary  officer  cannot  rightfully  claim  compen- 
sation extra  his  salary  for  performing  a  new  duty, 
or  one  imposed  by  the  Legislature  since  the  salary 
was  provided. 

A  Board  of  Supervisors,  by  auditing  and  paying 
part  of  a  claim  presented,  is  not  thereby  precluded 
from  contesting  the  residue,  even  upon  a  principle 
which  would  snow  the  former  allowance  to  have 
been  improper. 

A  mandamus  will  not  lie  to  a  Board  of  Supervis- 
ors, to  control  them  in  the  exercise  of  their  discre- 
tion as  to  the  amount  at  which  an  account  present- 
ed shall  be  audited. 

Where  the  claim  of  a  district  attorney  is  presented 
to  the  Board,  consisting  of  costs  for  prosecuting  re- 
cognizances, etc.,  and  the  costs  have  been  taxed  as 
against  the  person  sued,  qucere,  whether  such  taxa- 
tion is  conclusive  upon  the  county. 

Citations— 2  R.  L.  21 :  1 R.  L.  415,  sec.  3:  Laws,  1818, 
p.  306.  eh.  283:  Laws,  1821,  p.  91,  sec.  1:  1  R.  S.  383, 
sec.  95 ;  2  R.  S.  487,  sec.  43 ;  779,  sees.  10, 11. 14:  4  Cow. 
260;  Laws,  1839.  p.  317 :  12  Johns.  414;  19  Johns.  259; 
9  Wend.,  508 ;  Laws,  1830.  p.  399,  sec.  52. 

rpHE  return  to  an  alternative  mandamus  pre- 
-L  sented  the  following  facts:  the  relator  was 
District  Attorney  of  the  City  and  County  of  N. 
Y.  for  three  years,  from  May.  1835,  to  1838.  His 
salary,  which  had  been  fixed  by  the  Common 


NOTE.— Mandamus—  Witt  not  issue  to  control  dis- 
cretion of  inferior  tribunal— General  doctrines.  See 
Hull  v.  Supervisors,  19  Johns.,  259,  note. 
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Council  at  $3.000  per  annum,  had  been  regular- 
ly paid.  In  addition  to  the  prosecution  of  per- 
sons charged  with  crimes  and  misdemeanors,  he 
brought  a  great  number  of  suits  upon  forfeited 
recognizances,  and  for  the  recovery  of  fines  im- 
posed upon  jurors.  In  many  cases  he  failed  to 
collect  anything  from  the  persons  sued,  and  in 
other  instances,  *the  amount  of  the  fine  [*363 
or  recognizance  was  paid  without  suit.  In  De- 
cember, 1838,  the  relator  presented  to  the  Super- 
visors an  account  against  the  county,  in  which 
he  charged  $2.50  in  each  case  where  the  money 
was  paid  without  suit  ;  and  charged  a  bill  of 
costs  in  all  cases  where  the  money  had  not 
been  collected  from  the  person  sued.  He 
also  charged  disbursements,  and  his  account 
amounted  in  the  aggregate  to  over  $18,000  ; 
against  which  he  gave  credit  for  the  moneys 
he  had  collected  and  received  for  fines  and  on 
recognizances,  amounting  to  over  $11, 000;  and 
claimed  a  balance  of  nearly  $8,000.  But  this 
balance  was  afterwards  reduced  to  $6,312.46. 

The  Supervisors  referred  the  account  to  a 
committee,  before  which  the  relator  appeared 
from  time  to  time.  The  committee  allowed  the 
relator  all  his  disbursements,  and  such  other 
charges  as  they  deemed  proper,  and  struck  a 
balance  in  his  favor  of  $281.04  ;  and  the  Su- 
pervisors, on  the  report  and  recommendation 
of  the  committee,  passed  a  resolution  May  9, 
1839,  as  follows  :  "Resolved,  that  the  account 
of  Thomas  Phoenix,  late  District  Attorney, 
hereunto  annexed,  be  and  the  same  is  hereby 
audited,  and  the  balance  fixed  at  $281. 04, which 
sum  the  Comptroller  is  directed  to  pay  by  war- 
rant on  the  Treasurer  in  full  of  said  account." 
This  sum  the  Supervisors  have  always  been 
ready  to  pay. 

In  July,  1840,  the  relator  sued  out  an  alter- 
native writ  of  mandamus, which,  after  reciting 
that  the  sum  of  $6,312.46  was  due  to  the  rela- 
tor for  costs,  etc.,  commanded  the  Supervisors 
to  audit,  collect  and  pay  over  that  amount,  or 
show  cause,  etc.  The  return  stated,  among 
other  things,  that  no  part  of  the  sum  claimed 
was  due  to  the  relator. 

Mr.  H.  M.  Western,  for  the  relator, moved 
for  a  peremptory  mandamu*. 

Mr.  P.  A.  Cowdrey,  for  the  Supervisors, 
opposed  the  motion. 

*By  tJie  Court,  Bronson,  J.  The  Su-  [*364 

pervisors  have  returned,  among  other  tLings, 
that  no  part  of  the  sum  claimed  is  due  ;  and 
the  relator,  instead  of  traversing,  has,  in  effect, 
demurred  to  the  return.  But  he  insists  that 
this  part  of  the  return  should  be  regarded  as  a 
mere  inference  from  the  other  matters  set  forth 
by  the  Supervisors,  and  not  as  the  allegation 
of  a  distinct  substantive  fact.  Although  I  am 
not  prepared  to  say  that  this  argument  can  be 
supported,  I  shall,  nevertheless,  give  it  all  the 
force  of  truth  for  the  purpose  of  considering 
the  other  questions  which  the  case  presents. 

Including  salary,  the  relator  has  already  re- 
ceived $18,000  from  the  County  of  N.  Y.  for 
his  three  years'  services.  He  has  also  received 
costs  in  those  cases  where  costs  were  collected 
from  the  persons  sued,  probably  amounting  to 
several  thousand  dollars  more.  Although  this 
may  be  regarded  as  an  ample  compensation  for 
the  services  rendered,  it  is  still  no  answer  to 
the  present  application,  if,'  by  law,  he  is  entitled 
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to  the  further  sum  of  $6,000  which  the  writ  de- 
mands. The  examination  of  his  title  to  that 
Mini  may  involve  two  general  considerations  : 
first,  whether  the  salary  fixed  by  the  Common 
Council  was  the  legal  measure  of  his  compen- 
sation ;  and  second,  whether  the  relator's  ac 
count  has  not  been  audited  and  adjusted  pur- 
suant 'to  law,  and  beyond  the  power  of  this 
court  to  control  the  matter  by  mandamut. 

I.  Formerly,  all  district  attorneys  were  com 
pensated  by  fees,  and  their  accounts  were  au- 
dited in  the  Court  of  Exchequer  and  paid  from 
the  State  Treasury.  2  R.  L.,  21,  anfl  1  /d..415. 
sec.  3.  By  the  Act  of  1818,  the  fees  were  mod- 
ified, and  their  accounts  were  made  a  charge 
upon  the  county,  to  be  assessed  and  collected 
by  the  Supervisors  as  a  part  of  the  contingent 
expenses  of  the  county.  Stat.  of  1818,  p.  806, 
ch.  283.  Then  came  the  Act  of  March  16,  1821, 
which  provided  that  the  District  Attorney  of 
the  County  of  N.  Y.  should  receive  an  annual 
salary  of  $3,000,  "in  lieu  of  the  compensation 
which  the  County  of  New  York  is  now  re 
3O5*J  quired  to  pay  him;"  *to  which  a  fur 
ther  clause  was  added,  "  that  it  shall  not  there- 
after [the  passing  of  the  Act]  be  obligatory 
upon  the  Supervisors  of  said  county  to  allow 
any  of  the  accounts  of  the  said  District  Attor- 
ney for  services  thereafter  to  be  rendered,  nor 
shall  it  be  obligatory  upon  the  said  county  to 
pay  any  such  accounts,  nor  to  pay  him  any 
other  compensation  whatsoever  for  any  services 
which  he  may  thereafter  render."  Stat.  of 
1821,  p.  91,  sec.  1.  This  statute  plainly  covers 
the  whole  ground,  and  the  relator  must  get  rid 
of  it  before  he  can  make  title  to  any  compen- 
sation beyond  his  salary. 

The  Act  of  1821  was  so  far  modified  by  the 
Revised  Statutes  as  to  authorize  the  Common 
Council  of  the  City  of  N.  Y.  to  fix  the  salary 
of  the  District  Attorney  at  a  sum  not  less 
than  $2,500,  nor  more  than  $3,500.  1  R.  S., 
383,  nee.  95.  This  touched  nothing  but  the 
amount  of  the  salary,  and  the  mode  of  fix-'ng 
it.  As  to  everything  else,  the  Act  of  1821  re- 
mained in  full  force.  But  it  is  said,  that  al- 
though the  Act  was  not,  in  terms,  repealed  by 
the  general  repealing  statute,  yet  it  was,  in  ef- 
fect, abrogated  by  the  10th,  llth  and  14th  sec- 
tions of  that  statute.  2  R.  S.,  779.  I  have  read 
those  sections  with  attention,  without  being 
able  to  perceive  that  they  have  any  bearing  on 
the  question. 

But  should  it  be  conceded  that  the  Act  of 
1821  has  been  repealed,  I  do  not  see  how  it  can 
aid  the  relator.  The  Revised  Statutes  provide, 
that  "The  District  Attorney  of  the  City  and 
County  of  N.  Y.  shall  receive  for  his  services 
an  annual  salary,  not  less,  etc.,  to  be  fixed  and 
paid  by  the  Common  Council  of  that  city."  1 
K.  S.,  383,  sec.  95.  The  language  is  general, 
including  all  services,  and  there  is  nothing  to 
limit  or  qualify  its  influence.  We  may  just  as 
well  except  criminal  prosecutions  from  the  ope- 
ration of  this  provision,  as  we  can  except  suits 
for  fines  and  upon  forfeited  recognizances. 
The  justice  of  this  remark  is  more  apparent, 
from  the  fact,  that  the  remaining  clause  of  the 
same  section  contains  just  such  a  qualification 
3OO*]in  relation  *to  other  District  Attorneys, 
as  the  counsel  wishes  to  have  understood  in  the 
clause  relating  to  the  District  Attorney  of  N. 
Y.  "The  District  Attorneys  of  all  the  other 
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counties  in  the  State  shall  be  paid  for  their  ser- 
vices in  conducting  criminal  prosecutions,  by 
their  respective  counties,"  etc.  The  Legisla- 
ture evidently  intended,  that  the  salary  to  be 
paid  by  the  Common  Council  should  be  the 
only  charge  upon  the  County  of  N.  Y.  for  the 
services  of  its  District  Attorney.  The  fees 
which  he  receives  in  civil  suits  he  may  retain, 
in  addition  to  the  salary  ;  but  a  failure  to  col- 
lect those  fees  from  the  persons  sued  will  not 
authorize  him  to  charge  them  to  the  county. 
See,  People  v.  Van  WycA,  4  Cow.,  260.  The  Act 
of  1839,  Stat.  of  1889,  p.  317,  which  gives  costs 
to  the  N.  Y.  District  Attorney  in  certain  cases, 
cannot  aid  the  relator,  because  it  was  passed 
since  he  left  the  office. 

One  or  two  arguments  for  the  relator  on  this 
branch  of  the  case  remain  to  be  noticed.  By 
the  3d  section  of  the  Act  of  1821 ,  fines  and  for- 
feited recognizances  in  N.  Y.  were  to  be  col- 
lected by  the  sheriff  of  that  county.  Stat.  of 
1821,  p.  91.  This  provision  was  left  in  force 
when  the  laws  were  subsequently  revised.  2 
R.  S.,  487,  sec.  43.  But  this  section  was  re- 
pealed soon  after  the  new  code  took  effect, and 
three  new  sections  were  substituted,  which  au- 
thorized the  District  Attorney  to  sue  for  the 
fines  of  defaulting  jurors.  Stat.  of  1880,  p. 
399,  sec.  52.  It  is  said  that  this  statute  im- 
posed a  new  duty  upon  the  District  Attorney, 
and  that  he  is,  consequently,  entitled  to  com- 
pensation beyond  the  amount  of  his  salary. 
The  language  of  the  statute  is,  that  the  District 
Attorney  may  proceed  to  collect  the  fines  by 
action  of  debt  to  be  brought  in  the  Court  of  C. 
P.,  and  that  judgments  may  be  entered  for  the 
amount  of  the  fine  and  costs  of  suit.  If  this 
must  be  understood  as  an  imperative  provision, 
it  is  not  quite  clear  that  it  imposed  a  burden 
upon  the  District  Attorney.  He  might  be  very 
willing  to  sue  for  fines,  and  take  the  chance  of 
collecting  costs  from  the  persons  sued.  But 
should  it  be  conceded  that  the  statute  imposed 
a  new  *and  onerous  duty  upon  the  [*307 
District  Attorney,  it  does  not  follow  that  he  is 
entitled  to  any  additional  compensation  on  that 
account.  By  charging  the  attorney  with  the 
duty  of  suing  for  fines,  without  making  pro- 
vision for  the  payment  of  costs,  the  Legisla- 
ture has,  in  effect,  declared,  that  the  salary  of 
the  officer  is  to  be  deemed  the  compensation 
for  these,  as  well  as  for  other  services.  It  is 
impossible  for  a  salary  officer  to  make  title  to 
an  increased  compensation,  on  the  sole  ground 
that  a  new  duty  has  been  cast  upon  him  by  the 
Legislature.  There  are  few  state  officers,  wheth- 
er executive  or  judicial,  who  have  not  often 
been  charged  with  new  duties,  and  yet  no  one 
has,  I  presume.ever  thought  that  this  gave  him 
a  legal  title  to  increased  compensation.  Wheth- 
er the  pay  shall  be  increased  with  the  burden, 
is  a  question  which  addresses  itself  to  the  Leg- 
islature. The  courts  have  nothing  to  do  with  it. 

Another  argument  is.  that  the  Supervisors, 
by  allowing  a  part  of  the  relator's  account, 
have  admitted  his  right  to  these  costs,  and  can- 
not now  resist  the  payment  of  the  balance 
which  he  claims.  But  the  voluntary  payment 
of  a  part  of  a  demand  cannot  be  construed  into 
an  admission  of  liability  for  the  residue.where, 
as  in  this  case,  such  liability  was  expressly  de- 
nied. 

II.  Should  it  be  conceded  that  the  relator  is 
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•entitled  to  something  beyond  his  salary,  I  see 
no  ground  on  which  we  can  interfere  by  man- 
•damus.  The  Supervisors  have  not  refused  to 
.audit  the  account.  They  have  only  exercised 
their  discretion  as  to  the  extent  of  the  allow- 
ance, and  in  such  a  case  a  mandamus  will  not 
lie.  People  v.  /Supervisors  of  Albany,  12  Johns., 
414;  Hall  v.  Supervisors  of  Oneida,  19  Id.,  259; 
People  v.  Supervisors  of  Dutchess,  9  Wend.,  508. 
If  the  Supervisors  have  gone  too  far,  in  disal- 
lowing one  third  of  the  amount  claimed,  the 
relator  has  no  remedy  in  this  form  of  proceed- 
ing, if  he  has  in  any  other. 

But  it  is  said  that  the  Fee  Bill  governed  the 
.amount  of  the  relator's  compensation,  and  that 
the  Supervisors  had  no  discretion  in  the  prem- 
ises. If  the  relator's  costs  had  been  taxed  as 
368*]  *against  the  persons  sued — a  fact 
which  does  not  appear— I  am  not  prepared  to 
say  that  that  would  be  conclusive  upon  the 
county.  But  it  is  unnecessary  to  decide  that 
•question.  A  portion  of  the  amount  rejected  by 
the  Supervisors  consisted  of  a  charge  of  $2.50 
in  each  case  where  a  fine  had  been  paid  without 
suit.  These  charges  did  not  depend  on  the  Fee 
Bill,  and  the  Supervisors  were  at  liberty  to  al- 
low as  much  or  as  little  as  they  thought  proper. 
Another  considerable  portion  of  the  account 
was  rejected  on  the  ground  that  the  relator  had 
in  many  instances  brought  several  suits  and 
-charged  several  bills  of  costs,  where  there 
should  have  been  but  one.  This  fact,  which 
is  stated  in  the  return,  is  admitted  by  the  de- 
murrer, and  the  Supervisors  were  right  in  dis- 
allowing the  charges  to  which  the  objection 
applies.  In  the  remaining  cases  where  deduc- 
tions were  made  from  the  account,  the  Super- 
visors allowed  the  several  bills  of  costs  at  a  less 
sum  in  the  aggregate  than  the  relator  had 
•charged;  but  it  does  not  appear  from  the  return 
but  that  the  full  amount  of  taxable  costs  was 
allowed  in  every  instance. 

I  will  only  add  a  single  remark,  covering  the 
whole  of  this  branch  of  the  case;  indeed,  it  is 
sufficient  to  dispose  of  the  whole  matter.  As- 
suming that  the  relator  is  entitled  to  the  full 
.amount  of  his  taxable  costs  in  all  the  suits 
which  he  brought,  there  is  nothing  in  this  re- 
turn which  will  authorize  us  to  say  that  the 
'Supervisors  have  fallen  short  of  that  measure 
•of  justice  in  the  allowance  which  they  made. 

In  every  view  of  the  case  we  are  of  opinion 
that  the  claim  of  the  relator  must  fail. 

Motion  denied. 

Mandamus—  Will  not  lie  against  officer  having  dis- 
•cretion.  Cited  in-45  N.  Y.  300:  51  N.  Y~  408;  58 
Barb.,  146 :  12  How.  Pr..  207,  227 :  30  How.  Pr.,  181;  40 
How.  Pr.,  60 :  1  Abb.  Pr.,  20 ;  4  E.  D.  S.,  693. 

Officer  having  fixed  compensation— Not  entitled  to 
anything  beyond.  Reviewed— 3  Hun,  634. 

Cited  in-81  N.  Y.,  259 ;  14  Barb.,  57 ;  1  T.  &  C.,  199, 
205:  6  T.  &  C.,  154,  222 ;  28  How.  Pr.,  24 ;  3  Sandf.,323; 
19  Mich.,  380. 


particulars,  which  the  plaintiff  delivered,  therein 
stating  that  the  note  was  the  only  cause  of  action 
relied  on;  held,  that  a  plea  subsequently  served 
might  be  disregarded,  unless  verified  by  affidavit. 

Citation— 1  Hill,  214. 

TTERIFYING  piea.  The  declaration,  which 
V  was  served  on  the  13th  of  January  last  con- 
ained  the  money  counts,  to  which  was  sub- 
joined the  copy  of  a  promissory  note  with  a 
lotice  that  it  would  be  given  in  evidence  on 
the  trial,  but  it  was  not  stated  that  the  note 
was  the  only  cause  of  action  on  which  the 
alaintiff  relied.  See  1st  Rule  of  May  Term, 
L840,  22  Wend.,  644,  n.  Jan.  25  the  defend- 
ants served  an  order  for  a  bill  of  particulars, 
which  was  delivered  Feb.  2,  and  stated  that  the 
note  was  the  only  cause  of  action.  Feb.  11  the 
defendants  served  a  plea,  which  the  plaintiff 
disregarded  and  proceeded  to  judgment  on  the 
ground  that  the  plea  should  have  been  accom- 
panied by  an  affidavit  of  merits. 

Mr.  P.  C  agger,  for  the  defendants,  moved 
to  set  aside  the  default,  and  insisted  that  the 
plaintiff  was  irregular. 
Mr.  M.  T.  Reynolds,  contra. 

By  the  Court,  Bronson,  J.  This  case  falls 
within  the  first  rule  of  May  Term,  1840.  A 
copy  of  the  note  was  served  with  the  declara- 
tion, and  it  appeared  by  the  bill  of  particulars 
which  was  delivered  before  pleading,  see, 
Chrysler  v.  James,  ante,  p.  214,  that  the  note 
was  the  only  cause  of  action  on  which  the 
plaintiff  relied.  The  *plaintiff  was  [*37O 
regular  in  disregarding  the  plea  for  the  want 
of  an  affidavit  of  merits,  but  the  defendants 
are  entitled  to  relief  on  another  ground. 

Ordered  accordingly. 


369*]  *COMSTOCK  v.  MERRITT  ET  AL. 

JPractice — Bill   of  Particulars— Verification  of 
Plea. 

Where  a  declaration  containing  the  money  counts 
•was  served,  to  which  was  subjoined  the  copy  of  a 
note,  with  a  mere  notice  that  it  would  be  given  in 
evidence,  and  the  defendants  demanded  a  bill  of 
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MAURY  ET  AL.  «.  VAN  ARNUM. 

Practice — Omission  of  Christian  Name  of  One 
Plaintiff  in  Title  of  Affidavit — Motion  to  Strike 
Out  Pleas —  Verification. 

Where  there  are  several  plaintiffs  in  a  cause,  it  is 
no  objection  to  an  affidavit  therein  that  the  Christian 
name  of  one  of  them  is  omitted  in  the  title. 

If  there  be  several  plaintiffs  or  defendants  in  a 
cause,  the  papers  may  be  entitled  A  B  and  another 
or  others,  according  to  the  fact. 

Where  a  party  moved  to  strike  out  pleas  as  false 
and  frivolous,  his  notice  not  specifying  any  ground 
for  the  motion,  and  his  affidavits  alleging  only  that 
the  pleas  were  false ;  held,  he  could  not  avail  him- 
self of  the  f  rivolousness  of  the  pleas. 

Where  a  plea  has  been  duly  verified  pursuant  to 
the  1st  Rule  of  May  Term,  1840,  this  will  be  a  suffi- 
cient answer  to  a  motion  to  strike  it  out  as  false;  no 
new  affidavit  being  required  in  such  case. 

Citation— 22  Wend.,  644,  n. 

MR.  E.  Pearson,  for  the  plaintiffs,  moved 
to  strike  out  two  special  pleas  put  in  by 
the  defendant,  on  the  ground  that  they  were 
both  false  and  frivolous.  The  notice  did  not 
state  on  what  ground  the  motion  would  be 
made,  but  the  affidavits  alleged  that  the  pleas 
were  false. 

Mr.  D.  Burwell,  for  the  defendant,  ob- 
jected that  the  papers  could  not  be  read,  be- 
cause the  Christian  name  of  one  of  the  plaint- 
iffs was  not  mentioned  in  the  title  of  the  cause. 
He  said  the  plaintiffs,  who  made  the  affidavits, 
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could  not  be  indicted  for  perjury  on  account  of 
this  defect. 

By  the  Court,  Bronson,  J,  Where  there 
are  several  persons,  plaintiffs  or  defendants,  in 
a  cause,  the  papers  may  be  entitled  A  B  and 
another  or  others,  as  the  case  may  be;  and  if 
the  affidavits  are  false,  I  entertain  no  doubt 
that  the  persons  making  them  may  be  con- 
victed of  perjury.  You  must  answer  the  mo- 
tion. 

Mr.  Burwell  then  objected  that  the  plamt- 
371*1  iffs  could  not  move  *on  the  ground 
that  the  pleas  were  frivolous,  because,  that 
ground  was  not  maintained  in  the  papers:  and 
as  to  the  alleged  falsity  of  the  pleas,  he  read  an 
affidavit  showing  that  the  pleas,  when  served, 
were  duly  verified  by  affidavit  pursuant  to  the 
1st  Rule  of  May  Term,  1840.  22  Wend.,  644, 
note. 

Bronson,  J.  If  the  plaintiffs  intended  to 
move  on  the  ground  that  the  pleas  were  frivo- 
lous, they  should  have  said  so  in  the  notice  of 
motion— especially  in  a  case  like  this,  where 
the  defendant  was  informed  by  the  affidavits, 
that  the  motion  was  to  be  made  on  the  ground 
that  the  pleas  were  false. 

The  other  ground  for  moving  must  also  fail. 
When  the  pleas  have  been  duly  verified,  pur- 
suant to  the  1st  Rule  of  May  Term,  1840,  there 
can  be  no  use  in  a  motion  to  strike  them  out  on 
the  ground  of  falsity.  We  do  not  try  this  mat- 
ter upon  affidavits,  and  it  is  enough  that  the 
defendant  has  once  sworn  to  the  truth  of  the 
pleas. 

Motion  denied. 

Cited  in— 4  How.  Pr.,  116:  5  How.  Pr..  249;  4  Sandf ., 
661;  7  Leg.  Obs.,  372;  3  Co.  R..  242. 


AEBY  v.  RAPELYEA  ET  AL. 

Suit  against  Maker  and  Indorxer — Judgment — 
Severance. 

Where  the  maker  and  indorser  of  a  note  are  sued 
together  under  the  Act  of  1832,  and  a  verdict  passes 
in  favor  of  all  the  defendants, without  any  severance 
of  the  action,  only  one  judgment  can  be  perfected 
against  the  plaintiff. 

But  if  there  be  a  severance  either  before  or  on  the 
trial,  a  defendant  who  succeeds  may  perfect  a  sepa- 
rate judgment,  without  reference  to  his  co-defend- 
ants. 

Citation— Laws,  1832,  p.  488,  sec.  4. 

MOTION  to  set  aside  judgments.  The  de- 
fendants, who  were  the  maker  and  sev- 
eral indorsers  of  a  promissory  note,  were  sued 
together  under  the  Act  of  1882,  ch.  276. .  Each 
of  the  three  parties  defended  by  his  own  at- 
torney, and  a  verdict  having  passed  in  favor 
of  all  the  defendants.without  any  severance  of 
372*]  the  action,  they  taxed  costs  and  "per- 
fected three  several  judgments  against  the 
plaintiff,  which, 

Mr.  I.  Harris,  the  plaintiff.now  moved  to 
set  aside. 

Mr.  P.  Gansevoort.  contra. 

By  the  Court,  Bronson.  J.  Where  there  is 
a  severance  of  the  action,  either  before  or  on 
the  trial,  a  defendant  who  succeeds  may  per- 
fect a  separate  judgment  against  the  plaint- 
Hi-' 


iff,  without  reference  to  the   co-defendants. 
Suit,  of  1882,  p.  489,  sec.  4.     But  where,  as  in 
this  case,  all  of  the  defendants  succeed  on  one 
trial  without  a  severance  of  the  action,  only 
one  judgment  should  be  perfected  against  the 
plaintiff. 
Motion  granted. 
Cited  in-7  Barb..  655. 


CARR  v.  RICHARDSON. 

Practice — Pleading —  Verification. 

The  1st  Rule  of  May  Term.  1840.  as  to  verifying 
pleas,  only  applies  to  cases  where  it  appears  that  the 
whole  cause  of  action  is  on  one  or  more  writ  ton  in- 
struments or  records.  Hence  where  the  declara- 
tion contained  two  special  counts  on  a  promissory 
note,  together  with  the  money  counts.und  no  notice 
was  given  that  the  note  was  the  only  cause  of  ac- 
tion relied  on :  held,  that  a  plea  of  the  general  issue 
to  the  whole  declaration,  not  verified  according  to- 
the  above  rule,  could  not  be  disregarded. 

VERIFYING  pleas.  The  declaration  con- 
tained two  special  counts  on  a  promissory 
note,  and  the  common  money  counts.  A  copy 
of  the  note  was  served  with  the  declaration, 
but  without  a  notice  that  the  note  was  the  only 
cause  of  action  on  which  the  plaintiff  relied. 
See  1st  Rule  of  May  Term.  1840,  22  Wend., 
644,  n.  The  defendant  pleaded  the  general 
issue  to  the  whole  declaration, without  accom- 
panying it  by  an  affidavit  of  merits,  and  for 
the  want  of  such  affidavit  the  plaintiff  disre- 
garded the  plea  and  proceeded  to  judgment, 
which 

*Mr.  E.  A.  Doolittle,  for  the  de-  [*37» 
fendant,  now  moved  to  set  aside  for  irregu- 
larity. 

Mr.  T.  D.  James,  for  the  plaintiff,  in- 
sisted that  inasmuch  as  the  two  special  counts 
severally  described  a  written  instrument,  the 
plea,  so  far  as  it  went  to  those  counts, 
should  have  been  accompanied  by  an  affidavit 
of  merits. 

By  the  Court,  Bronson,  J.  The  plaintiff 
cannot  split  up  the  action  in  this  way.  The  1st 
Rule  of  May  Term,  1840,  only  applies  to  cases 
where  it  appears  that  the  whole  action  is  on  one 
or  more  written  instruments  or  records. 

Motion  granted. 


BROMLEY  «.  TOWN. 

Holding  Defendant  to  Bail —  When  Judge's  Order 
Necessary. 

A  defendant  cannot  be  held  to  bail  without  a 
judge's  order  in  an  action  on  contract  (e.  g.,  a  prom- 
ise of  marriage),  where  the  damages  can  only  be 
rendered  certain  by  the  verdict  of  a  Jury. 

The  Revised  Statutes  have  changed  the  rule  which 
prevailed  when  the  case  of  Bunting  v.  Brown.  13 
Johns.,  425,  was  decided. 

Citations-2  R.  S.,  348.  sees.  7,  8 ;  13  Johns..  425 ; 
Laws,  1831,  p.  396. 

TTOLDING  to  bail.  The  defendant  was  ar- 
-TL  rested  and  held  to  bail  in  the  «um  of 
$2,000,  on  a  capias  ad  respondendum,  in  which 
the  ac  etiam  clause  was  "upon  a  promise  of 
marriage,"  but  there  was  no  judge's  order  to 
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hold  to  bail.  On  the  defendant's  application, 
the  recorder  of  Hudson,  after  an  order  to  show 
cause,  etc.,  made  an  order  discharging  the  de- 
fendant out  of  custody,  on  his  filing  common 
bail,  or  indorsing  his  appearance  on  the  capias. 

Mr.  K.  Miller,  for  the  plaintiff,  appealed 
from  the  recorder's  order,  and  moved  that  the 
same  be  vacated. 

Messrs.  Sutherland  and  McClellan,  for 
the  defendant,  opposed  the  motion. 

374*]  *By  the  Court,  Bronson,  J.  Al 
though  this  is  an  action  upon  contract,  the 
damages  are  neither  certain,  nor  can  they  be 
reduced  to  certainty  in  any  other  way  than  by 
the  verdict  of  a  jury;  and  in  such  cases  the  de- 
fendant cannot  be  held  to  bail  without  a  judge's 
order.  2  R.  8.,  348,  sees.  7,  8.  The  statute  has 
changed  the  rule  which  prevailed  when  the 
case  of  Bunting  v.  Brown,  13  Johns.,  425,  was 
decided. 

The  Act  to  Abolish  Imprisonment  for  Debt, 
Stat.  1813,  p.  396,  does  not  touch  the  question. 
The  2d  section  merely  excepts  actions  upon 
promises  to  marry  from  the  operation  of  the 
1st  section,  and  leaves  the  question  of  bail  in 
those  actions  as  it  stood  before.  As  there  was  no 
order  to  hold  to  bail, the  defendant  was  properly 
discharged  from  custody. 

Motion  denied.    . 


WOLVERTON  «.  WELLS.      ^  , 

Change  of  Venue — Service  of  Papers  on  Motion 
for,  by  Defendant  —  Subsequent  Change  by 
Plaintiff. 

Where  the  defendant  served  papers  for  a  motion 
to  changre  the  venue  from  the  County  of  S.  to  the 
County  of  M.,  together  with  an  order  to  stay  pro- 
ceeding's until  the  decision  of  the  motion;  held, 
that  the  plaintiff,  within  the  time  specified  in  the 
33d  Rule,  might  nevertheless  amend  his  declaration 
by  chancing:  the  venue  to  the  County  of  A. 

In  such  case  if  it  appear,  on  the  motion,  that  the 
plaintiff  has  a  sufficient  number  of  witnesses  to  re- 
tain the  venue  in  the  county  to  which  he  has 
changed  it  by  his  amendment,  and  the  defendant 
lias  had  time  to  serve  new  papers  since  the  amend- 
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men t,  but  has  omitted  so  to  do,  the  motion  will  be 
denied. 

TTENUE.  Amendment.  Issue  was  joined 
V  April  24,  last,  and  on  the  same  day,  the 
defendant  served  papers  for  a  motion  to  change 
the  venue  from  the  County  of  Saratoga  to  the 
County  of  Montgomery,  with  an  order  to  stay 
proceedings  until  the  motion  should  be  decid- 
ed. April  28,  the  plaintiff  amended  his  declara- 
tion under  the  23d  Rule,  by  changing  the  venue 
to  the  County  of  Albany.  The  defendant  there- 
upon served  papers  for  a  ^motion  to  set  [*375 
aside  the  amended  declaration  for  irregularity. 
Both  motions  were  now  made  by 

Mews.  A,  Sheldon  and  M.  T.  Reynolds, 
for  defendant. 

Mr.  I.  Harris,  contra,  insisted  that  the 
plaintiff  was  regular,  and  he  read  an  affidavit 
showing  that  the  plaintiff  had  a  sufficient  num- 
ber of  witnesses  in  Albany  to  retain  the  venue 
in  that  county. 

By  the  Court,  Bronson,  J.  The  order  to 
stay  proceedings,  for  the  purpose  of  moving  to 
change  the  venue,  stayed  the  plaintiff  from 
"  giving  notice  and  subpoenaing  witnesses  for 
the  trial,"  but  left  him  the  full  liberty  of  "tak- 
ing any  other  step"  in  the  cause.  Rule  94.  He 
was,  consequently,  regular  in  amending  the 
declaration  pursuant  to  the  23d  Rule — twenty 
days  not  having  elapsed  after  service  of  the 
plea.  This  view  of  the  case  disposes  of  both 
motions.  The  amended  declaration  cannot  be 
set  aside,  because  the  amendment  was  regu- 
larly made,  and  the  venue  cannot  be  changed 
to  Montgomery  because  the  plaintiff  has  wit- 
nesses enough  in  Albany  to  retain  the  venue  in 
that  county. 

If  the  defendant  could  make  a  better  case  for 
changing  the  venue  from  Albany,  than  he  has 
for  changing  it  from  Saratoga,  where  it  was 
originally  laid,  he  had  time  enough  and  should 
have  served  additional  papers.  In  this  case, 
the  change  of  venue  by  amendment  has  worked 
no  injury  to  the  defendant.  Should  a  case  arise 
differing  in  its  circumstances  from  the  present 
one,  we  will  take  care  that  the  defendant  suf- 
fers no  wrong. 

Motions  denied. 
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377*]  *THE  PEOPLE 

v. 

ALEXANDER  McLEOD. 

Prisoner  Indicted  for  Murder  not  Discharged  on 
Habeas  Corpus — Evidence  as  to  Innocence — 
Jfot  Ground  for  Discharge  or  Admitting  to 
Bail — Warrant,  what  to  Contain  —  Nolle 
Proseoiai  —  Alien  Amenable  to  State  Laws — 
War,  Public  Private  and  Mixed — Jurisdiction 
•of  State  Courts  oner  Alien,  not  Ousted  by  Fact 
That  His  Sovereign  Approves  His  Act — Homi- 
•cide — Presumed  Malicious. 

One  duly  committed  upon  a  regular  Indictment 
"for  murder,  cannot  be  discharged  upon  habeas  cor- 
pus, by  proving  his  innocence  merely,  however  clear 
the  proof  may  be;  but  must  abide  a  trial  by  jury. 

The  protection  of  the  English  Habeas  Corpus  Act 
31  Car.  II.,  eli.  2,  against  unlawful  imprisonment, 
went  no  further  than  the  enlargement  of  the  pris- 
oner on  bail,  if  the  offense  were  bailable.  See,  post, 
n.  e. 

The  provision  in  the  Revised  Statutes,  2  R.  S.,  471, 
aec.  50, 2d  ed.,  allowing  a  party  on  habeas  corpus  to 
deny  the  truth  of  the  return,  and  allege  matters 
.showing  that  he  is  entitled  to  be  discharged,  etc., 
was  not  intended  to  give  him  the  right  of  summary 
trial  as  to  the  question  of  guilt  or  innocence;  but 
merely  to  enable  him,  by  evidence  aliunde  the  re- 
turn, to  dispute  the  fact  of  bis  being  detained  on  the 
•process  or  proceeding  set  forth,  or  to  impeach  it 
for  lack  of  Jurisdiction,  or,  xemble,  to  show  that  by 
some  subsequent  event  (e.  g.,  a  pardon,  reversal  of 
judgment,  etc.),  it  has  ceased  to  be  lawful  cause  of 
detention. 

Mere  evidence  of  innocence  cannot  be  used  on 
habeas  corpus  as  an  argument  for  letting  the  pris- 
oner to  bail,  if  the  application  is  after  indictment 
found. 

And  even  where  the  application  to  bail  is  before 
Indictment,  the  right  of  inquiry  as  to  guilt  or  inno- 
cence is  limited  to  the  depositions  or  proofs  on 
which  the  commitment  was  ordered. 

Semble,  that  under  the  Statute  31  Car.  II.,  ch.  2, 
•where  the  warrant  of  arrest  or  commitment  con- 
tained a  specific  charge  of  an  offenae  not  bailable, 
378*1  the  *prisoner  on  habeas  corpus  was  not  en- 
titled to  any  relief  whatever.  And  see,  post,  n.  e. 

Several  English  cases  on  habeas  corpus  to  admit  to 
bail,  reviewed  and  commented  on. 

Warrants  of  arrest  and  commitment  need  not  con- 
tain the  facts  on  which  the  charge  made  is  predi- 
cated ;  but  are  sufficient,  in  this  respect,  if  the  nat- 
ure of  the  offense  be  clearly  specified.  See,  post,  n.  e. 

The  court  have  no  power  to  order  the  entry  of  a 
nolle  pmsequiupon  an  indictment. 

Tliis  power  at  common  law,  could  only  be  ezer- 

NOTK.— See  another  report  of  the  case  of  People 
v.  McLeod,  and  note  thereto  in  25  Wend.,  483. 
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cised  by  the  Attorney- General ;  and,  it  seems,  we 
have  no  statute  'depriving  him  of  it. 

But  a  district  attorney  cannot  enter  a  nolle  prose- 
qui  without  leave  from  the  proper  court. 

An  alien,  in  whatever  manner  he  may  have  en- 
tered our  territory,  is  amenable  criminally  for  of- 
fenses committed  here. 

A  state  of  peace,  and  the  continuance  of  treaties, 
are  to  bo  presumed  by  every  court,  until  the  con- 
trary be  shown  ;  and  this  is  prettumptio  juris  et  de 
jure,  until  the  natural  power  of  the  country,  where 
the  court  site,  officially  declares  the  contrary. 

To  constitute  public  war,  at  least  two  nations  in 
their  corporate  capacities,  are  essential  parties. 

The  three  sorts  of  war,  viz.:  public,  private  and 
mixed,  denned  and  considered. 

War  is  none  the  less  public,  though  it  be  unsol- 
emn;  i.  e.,  carried  on  under  special  declaration,  con- 
fining hostilities  to  specified  persons,  places  or 
things;  and,  like  solemn  or  perfect  war.to  be  lawful, 
it  must  be  authorized  by  the  war-making  power. 

A  subject  of  Great  Britain,  who,  under  directions 
from  the  local  authorities  of  Canada,  commits  homi- 
cide in  this  State,  in  time  of  peace,  may  be  prose- 
cuted in  our  courts,  as  a  murderer ;  even  though 
his  sovereign  subsequently  approve  his  conduct,  by 
avowing  the  directions  under  which  he  did  it  as  a 
lawful  act  of  government. 

A  nation  can  only  exercise  the  right  of  war  with- 
in its  own  territory,  or  that  of  its  enemy,  or  in  one 
which  is  vacant;  and  this  whether  the  war  be  pub- 
lic or  mixed. 

The  right  of  using  violence  in  self-defense,  only 
arises  where  one  is  forcibly  assailed. 

To  excuse  homicide  in  self-defense,  the  act  must 
not  be  premeditated. 

The  right  of  resorting  to  force,  upon  the  prin- 
ciple of  self-defense,  does  not  arise  while  the  appre- 
hended mischief  exists  in  machination  only;  nor 
does  it  continue  so  as  to  authorize  violence  by  way 
of  retaliation  or  revenge  fora  past  injury. 

An  order  of  a  nation  at  war,  for  the  destruction 
of  the  life  or  property  of  its  enemy  within  the  terri- 
tory of  a  neutral  power,  is  void,  and  affords  no  pro- 
tection to  persons  actinjr  under  it. 

A  sovereign  has  no  right  to  compel  his  subject  to 
enter  a  neighboring  country  and  commit  an  unlaw- 
ful act,  either  in  time  of  peace  or  war. 

Where  a  citizen  of  Canada  has  been  arrested  for 
a  crime  committed  in  this  State,  which  his  sovereign 
subsequently  approves,  the  jurisdiction  of  our 
*courts  in  respect  to  him  is  not  superseded  [*379 
by  the  fact  that  the  whole  matter  has  become  the 
subject  of  diplomatic  negotiation  between  the 
United  States  and  Great  Britain. 

Whether  an  actual  exertion  of  the  treaty- making 
power  as  between  the  two  nations,  could  deprive 
•our  courts  of  jurisdiction  in  such  case,  quaere. 

The  rule  in  England,  that,  in  cases  of  hostile  In- 
vasion by  private  persons,  the  common  law  courts 
can  take  no  jurisdiction  of  them,  rests  on  a  distri- 
bution of  judicial  power  unknown  to  our  law. 

Homicide  is  presumed  malicious  until  the  con- 
trary appear :  and  whether  justifiable  or  excusable 
upon  the  facts,  as  an  act  of  war,  or  self -defense,  etc., 
is  a  question  for  the  Jury  to  determine. 
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Citations— 2  R.  S.,  469,  sees.  40,  41, 2d  ed  ;  470,  sec. 
45 ;  471,  sec.  50,  2d  ed ;  609,  sec.  54,  2d  ed ;  1  Chit.  Cr. 
L.,  139, 478,  Am.  ed.  1836;  Petered.  Bail,  521, 522;  Lond. 
ed.,  1835;  2  Str.,  851,  911,  1138;  1  Salk.,  104;  5  Cow., 
56;  1  Barn.  K.  B.,  250;  Gas.  K.  B.,  96;  1  Leach,  270; 
4th  Lond.  ed.,  1815  ;  9  Ad.  Ell.,  731 ;  3  R.  S.,  784,  785, 
2d  ed.  App.  n.;  Cowp..  208 ;  Story  Confl.  L.,  ch.  2, 
sees.  17-22,  p.  19 ;  518,  2d  ed.;  1  Ward.,  Law.  Nat.,  294; 
2  Id.,  564:  Locke,  Civ.  Gov.,  B.  II.,  ch.  2,  sees.  9, 19: 
1.B1.  Com.,  267  ;  15  East.  81,  90  ;  1  Edw.  Adm.  App. 
D  ;  3  Camp.,  66,  67 :  Vat.,  B.  I.,  Ch.  4,  sees.  53.  54 ;  ch. 
6,  sec.  75  ;  B.  II.,  ch.  6,  sees.  74-76 ;  ch.  7,  sees.  72,  84, 
93.  94 :  ch.  8,  sees.  101, 102 ;  ch.  9,  sec.  12;  B.  III.,  ch. 
2,  sec.  15 :  ch.  4,  sec.  68;  ch.  7,  sec.  132;  ch.  10,  sees. 
179-181 ;  B.  IV.,  ch.  4,  sec.  43;  Grot.,  B.  I.,  cb.  3,  sees. 
1,4;  B.  II..  ch.  26.  sec.  3,  n.  2.  3 ;  B.  III.,  ch.  2,  sec.  2. 
n.3;  ch.  4,  sec.  8,  n.  2;  Ruth.,  B.  I.,  ch.  17,  sec.  6;  B. 
II.,  ch.  9,  sees.  6,  9, 10,  12, 18,  20 ;  B.  III.,  ch.  1,  sec.  5 ; 
Puf.,  B.  II.,  ch.  5,  sec.  7;  B.  III.,  ch.  1,  sec.  5;  B.  IV., 
ch.  4,  sec.  52 ;  B.  VIII.,  ch.  1,  sees.  6,  7  ;  1  Hale,  P. 
C.,  162-164,  565;  3  Bl.  Com.,  4,  267;  1  Burl.,  pt,  2, 
ch.  11,  sees.  8, 10 ;  pt.  4,  ch.  3,  sees.  18,  19 ;  4  Marsh. 
Life  of  Wash.,  366, 1st  ed ;  4  Bl.  Com.,  68 ;  1  Knapp, 
316;  7  Co.,  11,  12;  1  Curw.  Hawk.,  ch.  2,  sec.  6,  p.  9; 
Dy.,  145  a;  1  Kent,  Com.,  4th  ed.,  119, 120;  5  Rob. 
Adm,,  20,  21,  332;  7  Cr.,  116, 136;  De  Jure  Mar.,  B.  I., 
ch.  1,  sec.  16 ;  Martens.  Law  Nat.,  B.  VIII.,  ch.  6,  sec. 
6,  n ;  3  Rob.  Adm.,  162 ;  1  Russ.  Cr.,  544 :  9  Wh..  362 ; 
371,372;  Stat.  R..  2,  ch.  2;  2  Pick.  St.  at  L.,  310;  3 
Inst.,  48  ;  Fost.,  255.265. 273. 

ON  habeas  corpus  to  discharge  the  prisoner, 
Alexander  McLeod,  from  the  custody 
of  the  sheriff  of  Niagara  Co.,  by  whom  he 
was  confined  in  jail.  The  prisoner  having 
been  brought  before  the  court,  it  appeared  by 
the  sheriff's  return  to  the  writ  that  he  was 
imprisoned  on  an  indictment  for  the  mur- 
der of  Amos  Durfee,  found  by  the  grand 
j  ury  of  that  county ;  that  he  had  been  arraigned 
at  the  Oyer  and  Terminer  held  there  and.  aft- 
er pleading  not  guilty,  was  in  due  form  com- 
mitted for  trial.  The  indictment,  which  was  an- 
nexed to  the  return,  sufficiently  charged  the 
crime  upon  the  prisoner,  alleging  it  to  have 
been  committed  at  a  certain  town  within  the 
County  of  Niagara. 

On  the  side  of  the  prisoner  the  following  af- 
fidavit was  read: 

"SUPREME  COURT. 
Alexander  McLeod  |  a     ftnd  c  of  New 

Th?  People.        \  *<>*.«• 

Alexander  McLeod,  the  defendant  in  this 
cause,  being  duly  sworn,  doth  depose  and  say, 
that  he  has  read  the  return  of  the  sheriff  of  the 
County  of  Niagara  to  the  writ  of  habeas  cor- 
pus, on  which  this  deponent  has  been  brought 
into  this  honorable  court,  and  in  relation  to 
that  return  and  the  facts  therein  contained, 
this  deponent  says: 

That  in  the  month  of  December,  1837,  and 
deponent  believes  about  the  middle  of  said 
month,  a  body  of  men,  in  number,  as  deponent 
believes,  about  two  or  three  hundred,  pro- 
ceeded from  the  State  of  New  York  and  took 
forcible  and  hostile  possession  of  Navy  Island, 
38O*]  in  the  Niagara  River,  *and  lying  with- 
in the  Province  of  Upper  Canada,  and  there 
organized  and  defended  themselves,  in  a  war- 
like manner,  against  the  lawfully  constituted 
authorities  of  the  said  Province  and  against 
the  dominion  of  Her  Majesty  the  Queen  of 
Great  Britain,  and  made  war,  by  the  discharge 
of  cannon  and  in  other  ways,  upon  Her  Maj- 
esty's subjects  at  Chippewa  in  said  Province. 
That  the  said  occupants  of  Navy  Island,  as 
deponent  is  informed  and  believes  to  be  true, 
were  to  a  considerable  extent  composed  of  cit- 
izens of  the  United  States,  and  were  command- 
HILL  1. 


ed  by  Rensselaer  Van  Rensselaer,  one  of  such 
citizens. 

That,  as  said  deponent  is  informed  and  be- 
lieves to  be  true,  the  said  invaders  were  sup- 
ported with  provisions  and  arms  and  whatever 
else  they  had  for  the  purpose  of  the  said  in- 
vasion chiefly,  and  deponent  believes  exclu- 
sively, from  the  United  States  and  by  citizens 
or  residents  thereof. 

That  the  object  of  this  invasion  of  Her  Maj- 
esty's territory,  as  the  same  was  then  pro- 
claimed, was  to  make  a  revolution  in  the  said 
Province,  to  cause  the  same  to  be  separated 
from  the  Government  of  Great  Britain,  and  to- 
erect  it  into  a  new  and  independent  nation  by 
force. 

That,  in  order  to  repel  the  said  invasion  aud- 
io prevent  the  said  dismemberment  of  the  Brit- 
ish dominions,  an  army  of  about  2,500  strong 
was  assembled  at  Chippewa,  by  the  authority 
and  under  the  direction  of  the  Provincial  Gov- 
ernment, as  soon  after  the  said  invasion  as  was 
practicable. 

That  between  this  army  and  the  occupants 
of  Navy  Island  a  frequent  and  sometimes  a 
heavy  cannonade  was  kept  up. 

That  owing  to  the  support  which  the  invad- 
ers received  from  citizens  and  residents  of 
the  United  States,  the  efforts  on  the  part  of 
the  provincial  authorities  to  dislodge  them, 
were  for  a  long  time  fruitless — they  having  re- 
tained the  possession  of  the  island  until  about 
the  16th  day  of  January,  1838. 

That  on  the  29th  day  of  December,  1837,  the 
steamboat  Caroline  proceeded  from  Black  Rock 
or  Buffalo,  and  having,  as  was  alleged  and  be- 
lieved, landed  a  quantity  of  military  stores  on 
*Navy  Islaned, commenced  playing  be-  [*381 
tween  the  said  island  and  Schlosser.in  the  State 
of  New  York ,  tran  sporting,  as  deponent  has  been 
informed  and  believes  to  be  true,  to  the  said 
island,  men  and  provisions  and  implements  of 
war  for  the  support,  aid  and  comfort  of  those 
who  were  there  engaged  in  hostilities  against 
the  Government  of  Great  Britain. 

That,  in  the  afternoon  of  that  day,  the  said 
boat  made  two  or  three  trips  between  the 
places  last  aforesaid. 

That,  as  deponent  is  informed  and  believes 
to  be  true,  the  evening  following,  an  expedition 
of  several  small  boats  and  with  armed  men, 
was  fitted  out  at  Chippewa  by  the  direction  of 
Col.  Allen  McNabb(who  was  lawfully  in  com- 
mand of  Her  Majesty's  forces  at  the  last  named 
place,  and  vested  with  full  authority  to  do  so), 
and  commanded  to  take  the  said  steamboat  by 
force,  wherever  found,  and  to  bring  her  in  or 
destroy  her. 

That,  as  deponent  has  been  informed  and  be- 
lieves to  be  true,  the  persons  who  composed 
the  said  expedition,  and  who  were  all  subjects 
of  Her  Majesty,  the  Queen  of  Great  Britain, 
embarked  in  the  said  boats  and  started  off  in 
search  of  The  Caroline,  and  found  her  fast- 
ened to  the  dock  at  Schlosser,  and  there  made 
a  hostile  attack  upon  her  by  the  use  of  swords 
and  firearms,  and.  having  expelled  those  wha 
occupied  her,  destroyed  her. 

That,  as  deponent  has  been  informed  and 
believes  to  be  true,  the  said  attack  was  made 
between  12  and  1  o'clock  of  the  morning  of 
the  80th  of  December. 

That,  as  deponent  has  been  informed  and 
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believes  to  be  true,  while  the  persons  who  com- 
posed the  said  expedition  against  The  Caroline 
were  engaged  therein,  and  acting  under  the 
orders  they  had  so,  as  aforesaid,  received  from 
their  superior  and  commanding  officer,  one 
Amos  Durfee,  a  man  then  employed  on  the 
said  steamboat,  was  killed  by  being  shot  through 
the  head  with  a  pistol  or  musket  ball. 

That  the  said  Durfee,  as  deponent  has  been 
informed  and  believes  to  be  true,  was  slain  by 
some  one  of  the  persons  engaged  in  that  expe- 
dition, and  while  engaged  in  accomplishing 
3812*]  *the  objects  thereof,  and  not  by  any 
other  person,  or  in  any  other  manner,  or  at 
any  other  time. 

That  this  deponent  is  indicted  in  this  cause 
for  the  crime  of  murder,  in  killing  the  said 
Durfee  on  the  occasion  aforesaid,  and  for  be- 
ing an  accessory  before  the  fact  of  such  kill- 
ing, with  various  individuals,  but  not  for  hav- 
ing any  agency  in  the  death  of  said  Durfee  at 
any  other  time  or  manner  than  as  being  one  of 
the  persons  who  composed  and  accompanied 
that  expedition. 

That,  as  deponent  has  been  informed  and 
believes  to  be  true,  the  act  of  destroying  the 
said  steamboat  Caroline,  together  with  the 
manner  in  which  the  same  was  done,  and  the 
conduct  of  the  persons  engaged  in  it,  including 
the  killing  of  the  said  Durfee,  have  since  been 
approved  and  adopted  by  the  National  Gov- 
ernment of  Great  Britain,  as  a  necessary  act 
of  self-defense  on  the  part  of  the  authorities  of 
the  Province  of  Upper  Canada.  And  that,  as 
this  deponent  has  been  informed  and  believes 
to  be  true,  the  Federal  Government  of  the 
United  States,  immediately  after  the  destruc- 
tion of  The  Caroline,  opened  a  correspondence 
with  the  Government  of  Great  Britain  in  rela- 
tion thereto,  and  demanded  reparation  there- 
for, and  that  said  correspondence  has  not  yet 
been  brought  to  a  close. 

And  in  confirmation  of  the  foregoing  state- 
ment this  deponent  craves  leave  to  refer  to  the 
published  correspondence  between  the  Govern- 
ment of  Great  Britain  and  the  United  States, 
to  the  communications  of  the  President  of  the 
United  States  to  Congress  and  the  accompany 
ing  documents,  and  to  the  annexed  authenti- 
cated extract  of  a  letter  from  Mr.  Fox,  Her 
Britannic  Majesty's  minister,  to  the  Secretary 
of  State  of  the  United  Slates,  together  with  the 
authenticated  copy  of  the  credentials  of  Mr. 
Fox  to  this  Government,  also  hereunto  an- 
nexed; and  he  prays  that  they  may  be  so  taken 
as  part  of  this,  his  answer  to  the  alleged  cause 
of  his  detention  and  imprisonment,  and  as  to- 
gether furnishing  the  grounds  of  his  claim  to 
be  discharged  therefrom. 

And  this  deponent  further  says  that  he  was 
383*J  not  one  of  *the  persons  engaged  in  the 
said  expedition  against  The  Caroline,  nor  did 
he  accompany  the  same,  or  take  any  part  in  it. 
nor  in  the  killing  of  the  said  Amos  Durfee 
and  further  sailh  not. 

ALEXANDER  MCLEOD. 
Subscribed  and  sworn  in  open  ) 
court,  etc.,  before  me, 

W.  P.  HALLETT, 
Clerk  of  Supreme  Court." 
A  copy  of  the  credentials  of  Mr.  Fox,  and 
also  the  extract  from  Mr.  Fox's  letter  to  Mr. 
Webster,  Secretary  of  State,  mentioned  in  the 
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affidavit,  were  annexed.    The  letter  was  dated 
March  12,  1841,  and  the  extract  is  as  follows: 

"  Her  Majesty's  Government  have  had  under 
their  consideration  the  correspondence  which 
(»>k  place  at  Washington  in  December  last  bc- 
iween  the  United  Stales  Secretary  of  State,  Mr. 
Forsyth,  and  the  undersigned,  comprising  two 
official  letters  from  the  undersigned  to  Mr. 
Forsyth.  dated  the  18th  and  29th  of  Decem- 
ber, and  two  official  letters  from  Mr.  Forsyth 
to  the  undersigned,  dated  the  26th  and  30th  of 
the  same  month,  upon  the  subject  of  the  arrest 
and  imprisonment  of  Mr.  Alexander  McLeod, 
of  Upper  Canada,  by  the  authorities  of  the 
State  of  New  York,  upon  a  pretended  charge 
of  arson  and  murder,  as  having  been  engaged 
in  the  capture  and  destruction  of  the  steamboat 
'Caroline,'  December  29,  1887. 

The  undersigned  is  directed,  in  the  first 
place,  t.o  make  known  to  the  Government  of 
the  United  States  that  Her  Majesty's  Govern- 
ment entirely  approve  of  the  course  pursued 
by  the  undersigned  in  that  correspondence, 
and  of  the  language  adopted  by  him  in  the  of- 
ficial letters  above  mentioned.  And  the  under- 
signed is  now  instructed  again  to  demand  from 
the  Government  of  the  United  States,  formally, 
in  the  name  of  the  British  Government,  the 
immediate  release  of  Alexander  McLeod. 

The  grounds  upon  which  the  British  Gov- 
ernment make  this  demand  upon  the  Govern- 
ment of  the  United  States  are  *these  :  [*384 
that  the  transaction  on  account  of  which  Mr. 
McLeod  has  been  arrested,  and  is  to  be  put 
upon  his  trial,  was  a  transaction  of  a  public 
character,  planned  and  executed  by  persons 
duly  empowered  by  Her  Majesty's  colonial  au- 
thorities to  take  any  steps  and  to  do  any  acts 
which  might  be  necessary  for  the  defense  of 
Her  Majesty's  territories,  and  for  the  protec- 
tion of  Her  Majesty's  subjects :  and  that,  con- 
sequently, those  subjects  of  Her  Majesty  who 
engaged  in  that  transaction  were  performing 
an  act  of  public  duty,  for  which  they  cannot 
be  made  personally  and  individually  answer- 
able to  the  laws  and  tribunals  of  any  foreign 
country." 

Affidavits  were  read,  on  the  part  of  the  peo- 
ple, materially  contradicting  that  of  the  pris- 
oner, and  tending  to  show,  among  other  things, 
that  he  was  present,  participating  in  the  attack 
on  The  Caroline  ;  that  he  shot  Durfee.and  aft- 
erward declared  he  had  done  so,  at  the  same 
time  exhibiting  a  pistol,  which,  as  he  averred, 
had  Durfee's  blood  still  upon  it. 

Metsrs.  A.  Bradley  and  J.  A.  Spencer, 
for  the  prisoner,  contended  that  an  order 
should  be  made  discharging  him,  or  directing 
a  nolle  prosequi  on  the  indictment.  They  in- 
sisted that,  as  the  Supreme  Court  had  the  right 
of  ordering  a  trial  of  the  cause  at  bar,  it,  there- 
fore, had  the  right  of  ordering  unolle proteqvi. 
2  R.  S.,  330,  sec.  1,  2d  ed.  :  Id.,  609,  sec.  54, 
and  the  revisers'  notes  to  the  latter,  3  Id.,  845. 
The  right  to  enter  a  nolle  prosequi,  previous  to 
the  Revised  Statutes,  was  exercised  by  the  At- 
torney General  or  district  attorney,  on  consid- 
erations of  sound  policy  and  wise  expediency; 
and  the  same  reasons  ought  to  influence  the 
court  in  ordering  its  exercise  now  and  in  ref- 
erence to  the  present  case.  This  question  is 
emphatically  a  question  of  political  expediency 
in  the  highest  sense,  involving  the  cherished 
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-rights  and  interests  of  the  nation  ;  and  all  the 

•  consequences  which  would  naturally  flow  from 
the  decision  may,  therefore,  properly  be  con- 
sidered. 

385*]  *They  then  examined  the  power  of 
the  court  under  the  Act  relating  to  writs  of 
habeas  corpus,  to  inquire  into  the  cause  of  de- 
tention, etc.;  2  R.  8.,  465,  et.  seq.,  3d  ed.;  af- 
firming that  those  powers  had  been  greatly  ex- 
tended beyond  what  they  were  under  the  for- 
mer laws  of  this  State,  or  the  laws  of  England; 
so  that  now  the  court  were  authorized  to  look 
beyond  the  indictment  returned  into  all  the 
facts  of  the  case,  and  to  dispose  of  the  party 
"  as  the  justice  of  the  case  might  require." 
Indeed,  so  solemn,  and  so  far  involving  the 
entire  merits  of  the  case,  is  the  present  pro- 
ceeding, that  a  writ  of  error  lies  upon  the  final 
decision  by  this  court,  to  the  court  for  the 
Correction  of  Errors  ;  2  R.  8.,  474,  sec.  72,  3d 
ed.  ;  and  thence,  in  a  proper  case  in  other  re- 
spects, to  the  Supreme  Court  of  the  U.  S. 
Holmes  v.  Jennison,  14  Pet.,  540. 

The  destruction  of  The  Caroline  was  an  act 
of  public  force,  done  by  the  command  of  the 
British  Government ;  and  all  the  prisoner  did, 
if  anything,  was  by  command  of  his  superior 
offlcer.and  in  obedience  to  the  orders  of  his  own 
Government.  He  was  bound  to  obey  those 
orders;  Vat.,  B.  I.,  ch.  1,  sees.  1,  2;  ch.  3,  sec. 
26;  ch.  4,  sees.  38,  40-42,  and  also  sec.  53;  and 
is,  therefore,  not  responsible  for  acts  done  un- 
der them  to  any  court  of  law  whatever.  Id.,  B. 
II.,  ch.  6,  sees.  73,  74;  B.  III.,  ch.  2,  sees.  6-9; 
Burlam.,pt.  4,  ch.  3,  sees.  18,  19;  Ruth.,  B. 
II.,  ch.  9,  sec.  18.  Though  there  had  been  no 
declaration  of  public  war  between  the  U.  S. 
and  Great  Britain,  not  only  The  Caroline,  but 
Durfee,  in  concert  with  those  who  had  taken 
possession  of  Navy  Island,  were  engaged  in  a 
hostile  invasion  of  Canada.  It  was  like  the 
affair  of  Copenhagen — a  species  of  unsolemn 
war;  Vat.,  B.  III.,  ch.  4,  sec.  67;  and  the  laws 
of  war,  and  of  nations,  must  therefore  govern 
the  case.  Elphimtone  v.  Bedreechund,  1  Knapp, 
816. 

Again ;  by  the  Constitution  of  the  U.  S.,  the 
power  to  declare  war,  conclude  peace,  and, 
generally,  to  superintend  our  foreign  relations, 
is  vested  in  Congress  and  the  General  Govern- 
ment. Under  the  exercise  of  the  treaty-making 
power,  redress  for  this  whole  offense — the  de- 
386*]  struction  *of  The  Caroline,  and  the 
killing  of  Durfee — was  at  an  early  day  de- 
manded of  the  British  Government  by  the  Gov- 
ernment of  the  U.  S. ;  and  the  matter  is  still  in 
course  of  negotiation  between  them.  The  State 
of  N.  Y.,  therefore,  cannot  discreetly  or  law- 
fully interpose  its  municipal  jurisdiction,  and 
take  cognizance  of  any  part  of  this  public  of- 
fense against  the  nation.  It  is  the  exercise  of 
an  authority  by  the  State,  repugnant  to  the 
Constitution  and  laws  of  the  U.  S.,  bringing 
the  two  jurisdictions  in  conflict ;  and  the  Gen- 

•  eral  Government  having  taken  jurisdiction  of 
the  entire  subject,    that  must  be  exclusive ; 
for  two  separate  and  independent  jurisdictions 
cannot  lawfully  act  at  the  same  time  upon  the 
same  subject-matter.  Const.  U.  S.,  art.  1,  sees. 
8,  10,  and  art.  2,  sec.  2  ;  Gibbons  v.  Ogden,  9 
Wh.,  1  ;     Wilson  v.   Slack  Bird  Greek  Marsh 
Co.,  2  Pet.,  245  ;  Harford  v.  U.  8.,  8  Cr.,  109; 
U.  S.  v.  Peggy,  1  Id.,  103  ;   Ware  v.  Hylton,  3 
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Dall.,  199;  Cooper  v.  Telfair,  4  Id.,  14  ;  2  Id., 
304;  Sturges  v.  Crowninshield,  4  Wh.,  122; 
Houston  v.Moore,5  Id.,1  •  McMillan  v.  McNeill, 
4  Id.,  209  ;  Jack  v.  Martin,  12  Wend.,  311. 

The  act  in  which  McLeod  is  alleged  to  have 
participated,  being  an  exercise  of  the  public 
force  of  Great  Britain,  of  a  hostile  character, 
constitutes  the  subject  of  reclamation,  reprisal 
and  war,  on  the  part  of  the  Government  of  the 
U.  S.,  as  it  shall  deem  fit,  on  a  failure  to  ob- 
tain indemnity  for  the  offense  by  negotiation. 
Any  interference  of  the  state  authority  is,  and 
will  be,  incompatible  with  the  exercise  of  this 
high  power.  The  offense  was  committed 
against  the  nation, and  not  against  the  State ;  and 
the  case  belongs  to  Congress  and  the  National 
Executive.  N.  Y.  is  unknown  in  our  foreign 
relations,  as  is  every  other  State  in  the  Union. 
A  violation  of  her  soil  by  foreign  force,  is  an 
injury,  not  to  any  individual  member  of  the 
confederacy,  but  to  the  U.  S.  In  that  respect 
we  are  one  territory,  one  people  ;  having  one 
interest,  one  voice,  one  duty,  one  responsibility. 
All,  all  *are  the  U.  S  :  and  it  is  her  [*3$7 
territory  that  has  been  violated  ;  her  honor 
stained  ;  the  property  of  her  citizen  destroyed, 
and  her  citizen  slain.  Nations  are  only  known 
to  each  other  as  friends,  by  their  ambassadors; 
as  enemies  by  their  armies.  Of  these,  N.  Y. 
has  neither ;  they  are  forbidden  her  by  the 
fundamental  law  of  our  Government. 

But  we  deny  the  right  to  put  the  prisoner 
on  trial  in  any  court,  whether  of  the  State  or 
nation.  They  are  both  destitute  of  jurisdic- 
tion. The  offense  involves  no  individual  guilt, 
nor  does  it  call  for  individual  expiation.  Great 
Britain  has  avowed  this  open,  flagrant  viola- 
tion of  our  territory,  with  whatever  of  aggra- 
vation accompanied  it.  Let  us  take  her  at  her 
word — hold  her  to  the  responsibility  ;  and  let 
the  prisoner  go. 

Mr.  Willis  Hall,  Atty-Gen.,  contra,  insist- 
ed that  the  present  motion  was  without  pre- 
cedent— a  mere  experiment ;  and  being  the  first 
of  the  kind  ever  made,  he  trusted  the  court 
would  find  it  their  duty  so  to  pronounce  upon 
it  that  it  would  be  the  last.  By  the  law  of 
England,  a  person  indicted  for  murder  will 
not  be  brought  before  the  K.  B. ;  nor  will  a 
writ  of  habeas  corpus  be  granted  at  all,  in  a  case 
like  this.  He  commented  upon  the  Act  of  31 
Car.  II.,  ch.  2,  and  the  more  recent  Act  of  56 
Geo.  III.,  ch.  100;  affirming,  that  were  the 
prisoner's  case  to  be  disposed  of  according  to 
the  laws  of  his  own  country,  the  court  could 
not  listen  to  this  application. 

By  that  law,  moreover,  when  a  writ  of  habeas 
corpus  is  granted,  the  court  gathers  the  facts 
from  the  return,  and  will  not  look  beyond  it 
even  with  a  view  to  the  question  of  bail.  He 
referred  to  various  decisions  in  support  of  this 
doctrine,  among  which  were,  Swallow  v.  Oity 
of  London,  2  Keb.,  50 ;  8.  C.,  Sid.,  287,  pi.  3; 
Gardiner's  case,  Cro.  Eliz.,  822 ;  Leonard  Wat- 
son's case,  9  Ad.  &  Ell.,  731  ;  Bushett's  case, 
Vaugh.,  157. 

The  Revised  Statutes  had  gone  further;  but 
not  far  enough  to  warrant  the  present  motion. 
The  provision  allowing  the  prisoner  to  contro- 
vert the  return,  is  not  applicable  *to  [*388 
the  case  of  one  confined  under  an  indictment, 
regular  on  its  face,  and  found  according  to  the 
form  of  law.  An  indictment  is  in  the  nature 
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of  a  final  judgment  by  a  court  of  exclusive 
jurisdiction,  and  not  a  mere  interlocutory  pro- 
ceeding. The  court  cannot  control  the  finding 
of  a  grand  jury.  If  they  discharge  the  pris- 
oner, it  is  a  virtual  trial  of  the  indictment  in 
a  way  unknown  to  the  law. 

Again  ;  if  the  court  go  beyond  the  indict- 
ment, what  facts  are  they  to  consider  ?  Can 
they  extend  their  inquiry  aliunde  further  than 
to  ascertain  if  the  commitment  or  detention  be 
legal  ?  They  cannot.  But  once  establish  the 
principle  claimed  for  this  motion,  and  the 
range  of  inquiry  becomes  unlimited  ;  extend- 
ing to  the  most  difficult  questions  of  guilt  or 
innocence.  It  admits  of  no  assignable  bound- 
ary, but  throws  open  the  whole  ground  cov- 
ered by  the  plea  of  not  guilty,  and  invites 
every  criminal,  no  matter  how  complicated  the 
circumstances  of  his  case,  to  come  here  and  de- 
mand a  summary  trial,  without  jury.  For, 
there  is  no  distinction,  save  a  nominal  one,  be- 
tween inquiring  whether  the  party  is  innocent, 
and  trying  bis  plea  of  not  guilty.  They  are 
identical ;  and  must  be  disposed  of  in  the  ap- 
pointed mode  for  determining  the  merits  of  a 
criminal  prosecution.  Besides,  a  grand  jury 
are  not  to  disclose  the  evidence  on  which  they 
act.  If,  therefore,  the  court  should  attempt  to 
go  beyond  the  indictment,  to  the  facts  on  which 
it  was  found,  how  are  these  to  be  ascertained? 
In  what  mode  are  we  to  be  informed  of  the 
secrets  of  the  jury  room,  so  as  to  determine 
that  the  case  presented  there,  was  not  one  of 
murder  ?  To  the  general  doctrine,  he  cited 
Hex  v.  Dalian,  2  Str.,  911  ;  Ld.  Mohun's  case ; 
1  Salk.,  104  ;  Bethetfg  case,  Id.,  348  ;  adding, 
that  as  the  sheriff's  return  set  forth  a  formal, 
valid  indictment,  and  showed  the  commitment 
and  detention  to  be  legal ;  and  as  there  was  no 
fact  proved,  going  to  impugn  either,  the  case 
should  end  here. 

But  the  course  taken  by  the  prisoner's  coun- 
sel compelled  him  to  go  further.  They  in- 
sisted, the  order  under  which  the  prisoner 
389*]  acted,  admitting  him  to  have  *partici- 
pated  in  the  affair  of  The  Caroline,  had  been 
avowed  by  the  British  Government.  What 
weight  is  this  entitled  to?  Viewed  as  a  matter 
of  jurisdiction  to  establish  innocence,  it  in- 
volves facts  exclusively  for  the  consideration 
of  a  jury.  Was  any  such  order  given  ?  If  so, 
was  the  prisoner  acting  under  it  when  he  en- 
countered Durfee ;  and  was  the  killing  of  the 
latter  within  the  order  or  beyond  it — an  act  of 
obedience  simply,  or  of  cold-blooded  murder? 
These  questions  are  all  to  be  answered  in  favor 
of  the  prisoner,  before  the  legal  effect  of  the 
alleged  avowal  can  be  considered.  The  ground 
assumed,  therefore,  is  not  one  consistent  with 
the  indictment,  but  negates  its  most  material 
averments.  It  virtually  says :  "Though  the 
prisoner  killed  Durfee,  he  did  it  not  in  malice, 
but  from  duty."  The  whole  is  nothing  more 
than  a  plea  of  not  guilty. 

But  the  order,  if  one  was  given,  does  not 
sufficiently  appear  by  Mr.  Fox's  letter.  The 
letter  says  that  the  transaction  in  question  was 
"planned  by  persons  empowered  by  Her  Maj- 
esty's Government."  Was  the  transaction  thus 
planned,  the  murder  of  Durfee?  Such  a  sup- 
position is  absurd.  What  was  it  that  these 
persons  planned?  There  is  a  rumor  that  it 
was  the  destruction  of  The  Caroline;  but  the 
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letter  leaves  us  to  the  widest  latitude  of  con- 
jecture. This  letter  further  speaks  of  an  au- 
thority to  take  any  steps  necessary  for  the 
defense  of  Her  Majesty's  subjects.  Can  this 
court  determine  that  the  murder  of  Durfee 
was  such  a  step?  No. 

But  it  is  denied  that  the  order  could  protect 

!  the  prisoner,  whatever  its  form.     Though  it 

;  might  justify  him  to  his  own  sovereign,  it  was 

;  inoperative  here.     Nor  can  the  circumstance 

I  of  this  outrage  having  become  the  subject  of 

!  a  still  pending  negotiation,  between  the  Brit- 

|  ish  Government  and  our  own,  vary  the  result. 

!  On  these  topics  Mr.  Hall  commented  at  length, 

1  reviewing  the  different  propositions  advanced 

i  by  the  prisoner's  counsel,  and  illustrating  his 

!  observations    by  reference  to  the  following 

!  books  and  documents,  viz.:  4  Bl.  Com.,  67;  1 

i  Id.,  411;  1  Kent,  Com.,  8;  Vat.,  B.  II..  ch.  7, 

sec.  93;  Id.,  B.  III.,  ch.  2,  sec.  15;  Id.,  ch.  6, 

*sec.  68;  Baker's  case,  House  Doc.,  [*39O 

20th  Cong.,  No.  90;  Oreely's  case,  Id.,  25th 

Cong.,  No.  1;  Vat.,  B.  III.,  ch.  8,  sec.   154;  4- 

Marshall,  Life  of  Washington,  868;  Vat..  B.  I., 

ch.  6,  sec.  75;  Id.,  B.  II.,  ch.  6,  sec.  75;  Co. 

Inst.,  163;  1  Hale,  P.  C.,  99;  Foster.  Cr.  L., 

188;  1  Bl.  Com.,  245.  246;  Vat.,  B.  IV.,  ch.  7, 

sec.  100;  2  Ward,  Law  of  Nations,  578. 

As  to  the  entry  of  a  nolle  prosequi,  the  court 
cannot  interfere.  Nor  is  this  a  proper  case  for 
the  exercise  of  that  power,  wherever  vested. 
The  main  transaction,  out  of  which  the  present 
indictment  grew,  was  a  lawless  invasion  of  our 
territory — an  offense  which,  according  to  Vat- 
tel,  should  be  repelled  by  a  State  with  the  ut- 
most vigor.  Chancellor  Kent  maintains  that 
there  is  no  exception  to  the  rule  that  a  neutral 
territory  cannot  be  lawfully  invaded.  1  Kent, 
Com.,  121.  If  The  Caroline  had  given  jusV 
provocation,  no  time  had  been  afforded  to  the 
authorities  of  N.  Y.  to  act  in  the  matter.  The 
facts,  moreover,  contained  in  the  affidavits 
produced  against  the  prisoner,  show  the  case 
to  be  one  which  should  be  passed  on  by  a  jury. 
If  these  facts  should  be  established  on  an  .in- 
vestigation, the  British  Nation  would  be  the 
first  to  repudiate  the  alleged  crime,  and  de- 
clare that  it  was  not  done  by  their  authority. 
At  all  events,  Great  Britain  could  not  complain 
that  we  should,  under  these  circumstances,  re- 
fuse to  deliver  up  the  prisoner  without  trial.  She 
has  taken  the  lead  among  nations,  in  establish- 
ing the  doctrine  that  she  will  not  listen  to  a 
demand  for  redress  of  an  injury  done  by  her- 
self, while  a  prior  one  committed  against  her 
remains  unatoned  for.  Witness  her  transac- 
tions with  Spain,  in  reference  to  the  disposses- 
sion of  her  subjects  at  Nootka  Sound,  by  the- 
Spaniards;  and  afterward,  in  reference  to  a 
similar  dispossession  of  her  subjects  at  the 
Falkland  Islands.  These  things  are  not  re- 
ferred to  in  the  spirit  of  reproach,  but  of  ad- 
miration. Great  Britain  there  acted  on  a  prin- 
ciple of  high-toned  national  self-respect — c 
principle,  to  the  resolute  maintenance  of  which 
she  is  indebted  for  her  lofty  and  enviable  posi- 
tion among  the  nations.  In  my  early  days 
*(Mr.  Hall  concluded),  in  reading  the  [*391 
records  of  Roman  greatness,  it  was  not  her 
palaces,  nor  her  temples,  nor  the  extent  of  her 
dominions,  nor  the  power  of  her  armies,  that 
thrilled  me;  but  it  was  the  magic  power  of  the 
exclamation,  even  amongst  the  remote  and 
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barbarous  nations,  "I  am  a  Roman  citizen." 
And  in  modern  times,  the  exclamation,  "I  am 
an  Englishman,"  has  become  an  almost  equal 
passport  and  protection.  When  will  the  time 
arrive  when  the  exclamation,  "I  am  an  Amer- 
ican citizen,"  shall  claim  a  like  respect?  Never, 
until  we  learn  with  equal  scrupulousness  to 
protect  the  life,  liberty  and  property  of  the 
humblest  citizen  of  our  Republic.  Never, 
while  we  disarrange  the  decent  folds  of  the 
drapery  of  our  judiciary,  with  undignified 
haste,  to  obey  the  irregular  and  illegal  demands 
of  a  foreign  nation. 

By  ih&  Court,  Cowen,  J.  The  prisoner's 
petition,  on  which  I  allowed  this  writ,  con- 
tained an  intimation  that  his  commitment  to 
the  jail  of  the  County  of  Niagara  had  not  been 
regular;  but  that  ground  is  now  abandoned. 
The  sheriff  returns  an  indictment  for  murder, 
found  by  a  grand  jury  of  that  county  against 
the  prisoner,  on  which  he  appears  to  have 
been  arraigned  at  the  Court  of  Oyer  and  Ter- 
miner  holden  in  the  same  county.  It  further 
appears  that  he  pleaded  not  guilty,  and  was 
duly  committed  for  trial.  The  indictment 
charges,  in  the  usual  form,  the  murder  of 
Amos  Durfee  by  the  prisoner,  on  a  certain 
day,  and  at  a  certain  town  within  the  county. 

These  facts,  although  officially  returned  by 
the  sheriff,  were,  by  a  provision  in  the  Habeas 
Corpus  Act,  2  R.  8.,  471,  3d  ed.,  sec.  50,  open 
to  a  denial  by  affidavit,  or  the  allegation  of 
any  fact  to  show  that  the  imprisonment  or  de- 
tention was  unlawful.  In  such  case,  the  same 
section  requires  this  court  to  proceed  in  a  sum- 
mary way  to  hear  allegations  and  proofs  in 
support  of  the  imprisonment  or  detention,  and 
dispose  of  the  party  as  the  justice  of  the  case 
may  require.  Under  color  of  complying  with 
this  provision,  which  is  of  recent  introduction, 
392*]  the  prisoner,  not  denying  *the  juris- 

(o)— See,  Anonymous,  1  Salk..  104.  Here  two 
judges  were  in  favor  of  looking  into  the  evidence, 
after  an  indictment  for  murder ;  but  bail  was  de- 
nied without  deciding  the  point.  It  is  said  in  Bac. 
Abr.  Habeas  Corpus,  B,  pi.  11,  that  the  court  will 
sometimes  examine  the  circumstances  of  the  fact 
on  which  the  prisoner  hath  been  indicted.  The  only 
case  he  states  is  one  of  bail  allowed  after  indictment 
in  the  admiralty  for  piracy.  Proof  was  received 
that  the  prosecutor  was  the  man  who  really  com- 
mitted the  crime,  and  then  procured  the  prisoner  to 
be  indicted,  in  order  to  screen  himself.  The  refer- 
ence by  Bacon  to  5  Mod.,  322,  probably  means  Bar- 
ney's case,  at  p.  323.  In  this  case  it  is  mentioned, 
that  the  prosecution  was  shown,  by  affidavits,  to  be 
malicious:  and  though  after  indictment  found  for 
murder,  bail  was  allowed ;  yet  unreasonable  delay 
to  try  the  prisoner  was  also  mentioned.  S.  C.,  3 
Salk.,  56.  And  in  S.  C.,  Comb.,  405,  Holt,  Ch.  J.,  also 
denied  the  jurisdiction  of  the  sessions  where  the  in- 
dictment was  found,  because  it  contained  a  count 
for  petit  treason.  The  other  reference  by  Bacon, 
viz.:  2  Jones  (T.  Jones),  222,  is  to  Farrington's  case. 
It  does  not  there  appear,  that  the  question  of  guilt 
or  innocence  was  looked  into  at  all.  The  whole 
ground  for  bailing  might  have  been  delay,  which 
was,  indeed,  the  main  evil  intended  to  be  remedied 
by  the  Habeas  Corpus  Act.  1  Chit.  Cr.  L..  131,  Am. 
ed.  of  1836  ;  and  see  Kirk's  case,  5  Mod.,  454. 

(W— It  is  said  in  Rex.v.  Dal  ton,  that  the  lords  bailed 
the  prisoner  after  an  indictment  for  murder  was 
found,  but  on  what  ground  is  not  stated. 

(c)  The  like  doctrine  was  held  in  The  Territory  v. 
Benoit,  1  Mart.  (La.),  142.  There,  the  grand  jury  had 
found  an  indictment  against  the  defendant,  for  an 
assault  with  intent  to  murder— then  a  capital  of- 
fense. A  motion  having  been  made  to  bail  him,the 
court  said:  "It  cannot  be  done.  Bail  is  never  allowed 
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diction  of  the  court  over  the  crime  as  charged 
in  the  indictment,  or  the  regularity  of  the  com- 
mitment, has  interposed  an  affidavit  stating: 
certain  extrinsic  facts.  One  is  that  he  was  ab- 
sent, and  did  not  at  all  participate  in  the  al- 
leged offense;  the  other,  that  if  present  and 
acting,  it  was  in  the  necessary  defense  or  pro- 
tection of  his  country  against  a  treasonable 
insurrection,  of  which  Durfee  was  acting  in 
aid  at  the  time. 

Taking  these  facts  to  be  mere  matters  of 
evidence  upon  the  issue  of  not  guilty,  and,  of 
themselves,  they  are  clearly  nothing  more,  I 
am  of  opinion  that  they  cannot  be  made  avail- 
able on  habeas  corpus,  even  as  an  argument  for 
letting  the  prisoner  to  bail,  much  less  for  or- 
dering his  unqualified  discharge.  That  this 
would  be  so  on  all  the  authorities  previous  to- 
the  Revised  Statutes,  his  counsel  do  not  deny. 
The  rule  of  the  case  is  thus  laid  down  in  the 
British  books:  "A  man  charged  with  murder, 
by  the  verdict  of  a  coroner's  inquest,  may  be 
admitted  to  bail;  though  not  after  the  finding 
of  an  indictment  by  the  grand  jury."  1  Chit. 
Cr.  L.,  129,  Am.  ed.  of  1836;  Petersd.  Bail, 
521,  S.  P.  It  has  never,  that  we  are  aware, 
been  departed  from  in  practice  under  the  En- 
glish Habeas  Corpus  Act. (a)  *Ld.  Ch.  [*393 
J.  Raymond  said  in  Rex  v.  Dalton,  2Str.,  911, 
that  he  would  bail,  though  a  coroner's  inquest 
had  found  the  crime  to  be  murder;  and  the 
distinction  was,  between  the  coroner's  inquest, 
where  the  court  can  look  into  the  depositions, 
and  an  indictment,  where  the  evidence  is  se- 
cret. Ld.  Mohun'sc&se,  1  Salk.,  104,  S.  P.(i)' 
This  reason  is  adopted  by  Chitty,  at  the  page 
of  his  Crown  Law,  before  cited;  and  by  Pe- 
tersd. Bail,  Lond.  ed.  of  1835,  p.  521.  It  was 
also  recognized  by  Sutherland,  J. ,  of  this  court, 
in  1825.  Tayloe's  case,  5  Cow.,  56.  He  says: 
"The  indictment  must  be  taken  as  conclusive 
upon  the  degree  of  the  crime."  Id.(c) 

in  offenses  punishable  by  death,  when  the  proof  is 
evident,  or  the  presumption  great.  On  a  coroner's 
inquest  finding  a  person  guilty  of  a  capital  crime, 
the  judges  have  often  looked  into  the  testimony 
which  the  coroner  is  bound  to  record.and  when  they 
have  been  of  opinion  that  the  jurors  had  drawn  an 
illogical  conclusion,  admitted  the  party  to  bail.  But 
as  the  evidence  before  the  grand  jury  is  not  written, 
and  cannot  be  disclosed,  the  same  discretion  and- 
control  cannot  be  exercised,  and  the  judges  cannot 
help  considering  the  finding  of  a  grand  jury  as  too 
great  a  presumption  of  the  defendant's  guilt  to  bail 
him.  We  recollect  no  case  in  which  it  was  done.  Ch. 
J.  Marshall.who.on  the  examination  of  Aaron  Burr, 
had  admitted  him  to  bail,  concurred  in  the  opinion' 
of  the  court,  that  he  was  no  longer  entitled  to  that 
indulgence  after  the  grand  jury  found  the  bill 
ugainst  him."  The  motion  was  accordingly  denied. 
See,  also,  Territory  v.  McFarlane,  ]  Mart.  (La.),  216. 
In  the  case  of  Col.  Burr,  above  adverted  to,  the' 
preliminary  examination,  which  was  before  Mar- 
shall, Ch.J.,  in  person,  resulted  in  ordering  a  com- 
mitment ;  whereupon  he  was  admitted  to  bail.  1 
Burr's  Trial,  by  Robertson,  18-20 :  also  106.  Subse- 
quently, the  case  was  presented  to  the  grand  jury, 
who  found  two  indictments.one  charging  Burr  with 
high  treason,  and  the  other,  with  a  misdemeanor.  A 
motion  was  thereupon  made  on  the  part  of  the  U.  S. 
to  commit  him,  which  brought  up  the  question 
whether  he  was,  in  that  stage  of  the  proceed! ngs.en- 
titled  to  be  admitted  to  bail :  and,  among  other' 
things,  Burr  proposed  to  show,  that  the  indictment 
against  him  had  been  obtained  by  perjury.  Id.,  306. 
Marshall,CTi.  J.,  inquired  of  Mr.  Martin,one  of  Burr's 
counsel,  whether  there  was  any  precedent  of  a  court 
having  bailed  for  treason  after  the  finding  of  a  grand- 
jury,on  the  ground  either  that  the  testimony  before 
the  grand  jury  had  been  impeached  for  perjury,  or 
that  other  testimony  had  been  laid  before  the  court, 
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394*]  *The  depositions  heretofore  taken  in 
the  cause  being  thus  cut  off, there  are  no  means 
of  inquiry  left  to  us  on  this  motion,  by  which 
we  can  say  whether  a  murder  was  in  fact  com- 
mitted, or  whether  the  charge  would  probably 
be  mitigated  on  the  trial  to  a  very  doubtful 
case  of  manslaughter,  or  to  a  homicide  in  de- 
fense, or  whether  all  participation  might  be 
disproved  by  showing  a  clear  alibi.  Nothing  is 
better  settle^,  on  English  authority,  than  that, 
on  habeas  corpus,  the  examination  as  to  guilt 
or  innocence  cannot.under  any  circumstances, 
extend  beyond  the  depositions  or  proofs  upon 
which  the  prisoner  was  committed.  This  would 
be  so,  even  on  habeas  corpus  before  an  indict- 
ment found,  however  loosely  the  charge  might 
be  expressed  in  the  warrant  of  commitment. 
Chitty,  at  the  page  before  cited,  says:  "It  is  in 
fact  to  the  depositions  alone  that  the  court  will 
look  for  their  direction  ;  where  a  felony  is 
positively  charged,  they  will  refuse  to  bail, 
though  an  alibi  be  supported  by  the  strongest 
evidence."  He  cites  Rex  v.  Greenwood,  2  Str., 
395*1 1138,a  case  of  robbery, and  eight  •cred- 
ible witnesses  making  affidavit  that  the  pris- 
oner was  at  another  place  at  the  time  when  the 
robbery  was  sworn  to  have  been  committed  ; 
jet.adds  the  report,  the  court  refused  to  admit 
him  to  bail,  but  ordered  him  to  remain  till  the 
assizes.  Here  the  crime  is  clearly  proved  by 
the  depositions  which  have  been  read  on  the 

which  had  not  been  in  the  possession  of  the  grand 
jury.  Mr.  Martin  said  he  had  not  anticipated  this 
case,  and  was  not  prepared  with  authorities  ;  but  be 
had  no  doubt  that  such  existed.  Id.,  308.  After  con- 
siderable desultory  discussion,  the  Chief  Justice  de- 
clared, "that  the  Act  of  Congress,  in  express  terms, 
enabled  the  court  to  bail  a  prisoner  arrested  for  trea- 
•son.  That  there  was  no  distinction  between  treason 
And  other  criminal  cases,  as  to  the  power  to  bail 
upon  arrests ;  but  that  an  arrest  might  be  after  a 
finding  by  a  grand  jury ;  in  which  case,  the  finding 
of  the  grand  jury  would  be  the  evidence  on  which 
the  court  would  have  to  judge,  whether  the  party 
arrested  ought  to  be  bailed.  That  they  were  to  ex- 
ercise their  discretion  according  to  the  nature  and 
circumstances  of  the  offense,  and  of  the  evidence 
and  'usages  of  law."  That  the  'usages  of  law,'  were 
to  be  found  in  the  common  law,  and  the  practice  of 
the  courts ;  but  that  he  doubted  extremely.whether 
the  court  had  the  right  to  bail  any  person,  after  an 
Indictment  for  treason  had  been  found  against  him 
by  a  grand  jury ;  especially  in  a  case  like  the  pres- 
ent, where  the  Government  was  ready  with  its  testi- 
mony.and  there  was  no  extraordinary  circumstance, 
.as  an  alibi  clearly  proved,  but  see  Rex  v.  Green- 
wood, 1  Str.,  1138,  to  repel  the  effect  of  the  finding 
of  the  Jury :  and  that  he  wished  authorities  pro- 
duced to  satisfy  the  court,  that  it  had  the  power." 
1  Burr's  Trial,  ut  supra,  pp.  310,  311.  Some  further 
discussion  ensued,  when  Burr  inquired.whether  the 
court  would  go  into  testimony  extrinsic  the  indict- 
ment. The  Chief  Justice  answered,  that  he  never 
knew  a  case  similar  to  the  present,  where  such  an 
examination  had  taken  place.  Mr.  Martin  said,  he 
would  produce  authorities,  if  he  had  time  allowed 
him.  The  Chief  Justice  insisted  upon  the  necessity 
of  producing  adjudged  cases, to  prove  that  the  court 
could  bail  a  party  against  whom  an  indictment  had 
been  found.  Mr.  Burr  replied,  he  did  not  wish  to 
protract  the  session  of  the  court,  to  suit  his  own 
personal  convenience:  and  there  was  no  time  at 
present  to  look  for  authorities.  The  Chief  Justice  ob- 
served,that  he  was  then  under  the  necessity  of  com- 
mitting Col.  Burr.  Mr.  Burr  stated  that  he  was  wil- 
ling to  be  committed,  but  hoped  the  court  had  not 
forestalled  its  opinion.  "  Chief  Ju*tice,  I  have  only 
stated  my  present  impressions.  This  subject  is  open 
for  argument  hereafter.  Mr.  Burr  stands  committed 
to  the  custody  of  the  marshal."  M.,  312. 

.Mr.  Burr  was  at  first  confined  in  the  public  Jail, 
and  afterwards,  other  places  of  confinement  were 
provided  for  him.  Id.,  351,  35B;  but  he  was  not  bailed, 
nor,  as  seems,  was  the  question  of  bailing  him  ever 
renewed  by  his  counsel. 
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side  of  the  people,  while,  Instead  of  eight  wit- 
nesses to  an  alibi,  we  have  the  solitary  affidavit 
of  the  prisoner.  In  Rex  v.  Acton,  2  Str.,  851,  it 
was  alleged  that  the  prisoner  had  before  been 
tried  for  a  murder  and  acquitted.  Afterwards, 
on  proof  of  facts  exactly  similar  to  those  in 
question  athis  former  trial, a  justiceof  the  peace 
issued  a  warrant  charging  him  with  another 
murder;  and  he  was  again  committed.  On  his 
being  brought  up  by  fiabeas  corpus,  his  counsel 
offered  to  snow  his  former  acquittal  ;  yet  the 
court  refused  to  hear  the  proof.  8.  C.,\  Barn. 
K.  B.,  250.  On  the  authority  of  this  case,  Mr. 
Chitty,  at  the  page  of  his  book  just  cited,  lays 
down  the  rule,  that  the  court  will  not  look  into 
extrinsic  evidence  at  all.  He  states  a  case  where- 
in *the  same  question  came  up  in  re-  [*39O 
spect  to  an  inferior  crime — receiving  stolen 
goods  with  a  guilty  knowledge.  The  prisoner's 
affidavit  denied  his  knowledge  ;  yet  the  court 
refused  to  bail,  saying  the  fact  of  knowledge 
was  triable  by  a  jury  only.  They  added.it  would 
be  of  dangerous  consequence  to  allow  such  pro- 
ceedings.as  it  might  induce  prisoners  generally 
to  lay  their  case  before  the  court.  Petersa. 
Bail,  522.  refers  to  Chitty,  who  cites  Cas.  K. 
B.,  96.  This  book,  eo  nomine,  does  not  appear 
now  to  be  extant;  and  12  Mod.,  the  only  refer- 
ence I  am  aware  of  which,  among  the  English 
quotations,  is  synonymous  with  Chitty's,  does 
not  appear  to  contain  the  case  stated  by  him.(d) 

(d)  The  judge  has  since  referred  me  to  this  casein 
Cunningham,  96,  2d  ed.,  printed  in  1770.  It  is  as  fol- 
lows: 

"  REX  v.  PARNAH. 

The  defendant  was  brought  up  here  by  habeas  cor- 
pus, from  the  House  of  Correction,  being  committed 
there,for  receiving  a  silver  spoon,  which  was  stolen, 
knowing  it  to  be  stolen :  and  Mr.  Eyres  moved  that 
he  might  be  bailed,  having  four  credible  and  sub- 
stantial men  for  that  purpose ;  and  having  an  affi- 
davit to  produce,  which  positively  swore,that  though 
he  did  receive  the  silver  spoon,  yet  that  he  did  not 
know  that  it  was  stolen ;  and  that  the  prisoner  was 
an  apprentice  to  an  apothecary  of  this  city.London, 
and  the  son  of  a  gentleman  of  fortune.  And  cited 
the  case  of  Rex  and  Crips,  6  Geo.  I.  to  show  that  the 
court  will  sometimes  enter  into  the  probability  of 
the  person's  not  being  iru  ilty.ot'  the  matter  of  which 
he  is  accused,  and  will  read  affidavits  to  that  pur- 
pose. 

The  court,  at  first  scrupled  to  suffer  the  affidavits 
to  be  read :  but  on  citing  Crip's  case.they  permitted 
it.  And  then  Mr.  Justice  Lee  said  that  the  prisoner 
had  admitted  the  reception  of  the  spoon,  though  he 
denies  that  he  knew  it  was  stolen  ;  so  that  the  only 
question  is,  whether  he  did  know  it  or  not;  which 
is  matter  fit  to  be  tried  by  none  but  a  jury:  and  that 
the  reason  why  they  admitted  Crips  to  bail  was.  be- 
cause the  prosecutor  himself  confessed  himself 
doubtful  as  to  the  identity  of  the  person.  But  that 
is  not  the  case  here  :  and  in  Crip's  case,  I  denied,  on 
the  trial,  to  grant  him  a  copy  of  his  indictment,  in 
order  to  bring  an  action  on  it  for  a  malicious  prose- 
cution ;  because  the  accusation  seemed  to  be 
grounded  merely  on  the  mistake  of  the  identity  of 
the  person. 

Chief  Justice  Ld.  Hardwicke.  According  to  my 
brother  Lee's  state  of  the  case  of  Rex  and  Crips,  ft 
appears  that  he  was  not  bailed  on  consideration  of 
the  meritsof  the  commitment,but  of  the  mistake  of 
the  person  accused.  But  here  you  apply  to  have  the 
defendant  discharged  on  the  very  merits;  but  I 
think  it  would  be  of  the  most  dangerous  conse- 
quence, if  we  should  allow  of  such  proceedings;  for 
then,  all  the  prisoners  in  England  would  lay  their 
case  before  us,  and  we,  instead  of  the  jury,  must  try 
the  truth  of  the  fact  for  which  they  are  committed. 
Besides,  it  might  very  much  enjcoumge  the  com- 
pounding of  felonies,  between  the  prosecutor  and 
prisoner :  and,  therefore,  I  think  he  ought  to  be  re- 
manded: andpercurtom  he  was  remanded,  absente 
Probyn." 
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397*]  But  it  accords  *with  many  others  in  i 
circumstance;  and  the  reason  given  is  almost 
too  plain  to  demand  any  direct  authority.  To 
hear  defensive  matter  through  ex  parte  affida- 
vits, as  a  ground  for  bailing  the  prisoner, would 
be  to  trench  on  the  office  of  the  jury  ;  for  in 
the  case  of  high  crimes,  bail  would  be  equiva- 
lent to  an  acquittal.  Accordingly,  the  rule  as 
laid  down  in  Homer's  case,  1  Leach,  270,  4th 
Lond.  ed.,  1815,  is.  in  effect,  the  same  with  that 
stated  by  Chitty.  The  prisoner  had  been  com- 
mitted, under  a  charge  of  defrauding  and  rob- 
bing a  man  of  his  money  by  false  pretenses.  It 
was  insisted,  that  the  facts  stated  in  the  depo- 
sitions for  the  King  made  out  a  mere  misde- 
meanor; and  that  the  prisoner  was,  therefore, 
entitled  to  bail.  But  the  transaction  by  which 
the  money  was  obtained,  admitted  of  one  con- 
struction which  might  make  it  a  felonious  tak- 
ing. The  court  said:  "In  cases  of  this  kind, the 
course  has  always  been  to  leave  it  to  the  jury 
to  determine,  quo  animo  the  money  was  ob- 
tained. In  such  a  case,  the  court  never  form 
any  judgment  whether  the  facts  amount  to  a 
felony  or  not  ;  but  merely  whether  enough  is 
charged  to  justify  the  detainer  of  the  prisoner, 
and  put  him  upon  his  trial." 

The  cases  I  have  noticed  were,  in  several  re- 
spects, stronger  for  the  prisoner  than  the  case 
before  us.  They  were  mostly  founded  on 
charges  of  a  character  much  less  serious  than 

(e)  The  following-  decision,  made  at  Charleston, 
Feb.,  1&38,  by  the  South  Carolina  Court  of  Appeals, 
holds,  that  on  the  return  of  a  mere  warrant  of  com- 
mitment, even  previous  to  an  indictment  found,  the 
prisoner  is  not  entitled,  in  virtue  of  the  Habeas 
Corpus  Act,  31  Car.  II.,  ch.  2,  to  a  discharge  ;  but  at 
most,  only  to  enlargement  on  bail,  if  the  offense  ap- 
pear to  be  bailable.  It  will  be  found  in  Dudley's 
Law  Rep.  (S.  C.),  p.  295,  et  seq.;  and  being  valuable, 
not  merely  in  connection  with  the  main  points  de- 
cided in  McLeod's  case,  but  also  as  furnishing  direc- 
tions in  respect  to  the  form  and  effect  of  the  com- 
mon magistrate's  criminal  warrant,  it  is  here  in- 
serted at  length. 

"  THE  STATE  v.  JAMES  E.  EVERETT. 
Before  BAY,  J.,  at  Chambers,  July  28, 1837. 

The  defendant  was  brought  up,  by  a  habeas  cor- 
pus, under  the  St.  31,  Car.  II.,  ch.  2,  and  the  cause 
shown  for  his  detention  was  the  following  warrant: 
4  THE  STATE  OF  SOUTH  CAROLINA.  1 
Charleston  District.  i 

By  Daniel  Horlbeck,  one  of  the  justices  of  the  quo- 
rum, in  and  for  the  district  aforesaid. 

To  any  lawful  constable,  and  to  the  keeper  of  the 
common  jail,  in  the  said  district : 

These  are  to  require  you  forthwith  to  convey  and 
•deliver  into  the  custody  of  the  keeper  of  the  said 
jail,  the  body  of  James  E.  Everett,  charged  before 
A.  H.  Brown,  on  the  oath  of  A.  Gibson,  from  cir- 
cumstances, with  larceny  of  bank-bills  of  the  Union 
Bank  of  Florida,  valued  at  about  seventy  dollars : 
there  being  other  bills  lost,  and  one  $50  and  one  820 
bill  being  found  on  the  person  of  said  James  E. 
Everett.  And  you,  the  said  keeper,  are  hereby  re- 
quired to  receive  the  said  James  E.  Everett  into 
your  custody,  in  the  said  jail,  and  him  there  safely 
keep. 

Given  under  my  hand  and  seal,  at  Charleston,  this 
twenty-first  day  of  July,  one  thousand  eight  hun- 
dred and  thirty-seven,  and  the  sixty-second  year  of 
American  Independence. 

DANIEL  HORLBECK,  Q.  U.  [L.  s.] 
Acting  for  A.  H.  BROWN.' 

The  counsel  for  the  defendant  moved  for  his  dis- 
charge, on  the  ground  that  the  warrant  contained 
no  direct  and  certain  charge  of  a  felony,  or  any 
other  offense,  but  was  altogether  loose,  and  founded, 
according  to  the  warrant  itself,  on  loose  circum- 
stances. 

The  Attorney-General  contended  that  the  warrant 
contained  a  charge  of  larceny,  sufficiently  direct 
and  certain ;  but  that  even  if  it  were  defective, 
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murder.  They  were  all  before  indictment 
found ;  some  of  them  presented  a  state  of  things 
on  which  it  was  plainly  impossible  to  convict; 
and  last,  though  not  least,  they  were  mere  ap- 
plications for  bail;  a  thing  which  McLeod  does 
not  ask  for.  He  demands  an  absolute  dis- 
charge, on  grounds  upon  which,  according  to 
the  laws  of  England,  *he  would  not  [*398 
even  be  entitled  to  bail.(e)  The  law  of  England 
formed,  in  this  respect,  the  law  of  N.  Y.,  until 
our  new  Habeas  Corpus  Act  took  effect. 

*It  becomes  necessary  next  to  in-  [*399 
quire,  whether  the  new  statute  has  worked  any 
enlargement  of  our  powers  beyond  what  we 
*have  seen  they  were  up  to  the  time  [*4OO 
when  it  passed.  The  2  R.  S. .  469,  2d  ed. ,  sees. 
40,  41,  require  us  to  examine  *the  facts  [*4O1 
contained  in  the  return,  and  into  the  cause  of 
the  confinement  of  the  prisoner;  and  if  no 
legal  cause  *be  shown  for  it,  or  for  its  [*4O2 
continuation,  we  are  to  discharge  him.  That 
here  is  legal  cause,  viz. :  an  indictment  for 
murder,  *aud  an  order  of  commitment,  [*4O3 
we  have  seen  is  not  denied.  By  the  45th  sec- 
tion, p.  470,  if  it  appear  that  the  party  has 
been  legally  committed  for  any  criminal  of- 
fense, we  are  required  to  let  him  to  bail,  if  the 
case  be  bailable.  But  so  far,  we  have  no 
direction  as  to  what  case  shall  be  consider- 
ed bailable.  We  are  left  under  the  restraints 
which  I  have  noticed  as  existing  before  the 

the  court  was  bound  to  commit  the  defendant, 
if  sufficient  evidence  could  be  produced  against  him 
to  warrant  his  being  put  upon  his  trial :  and  he  pro- 
duced a  considerable  number  of  affidavits,  upon 
which,  it  appeared,  the  warrant  had  been  issued. 

His  Honor  did  not  think  there  was  anything  in 
the  affidavits  which  would  warrant  his  depriving  a 
citizen  of  his  liberty,  and  being  satisfied  of  the  in- 
sufficiency of  the  warrant,  he  ordered  the  prisoner 
to  be  discharged. 

A  motion  was  then  made  on  behalf  of  the  defend- 
ant, that  as  the  prosecution  against  him  was  at  an 
end,  the  money  taken  from  him  should  be  returned. 
The  Attorney-General  opposed  the  motion,  on  the 
ground  that  the  prosecution  was  not  at  an  end  ;  and 
he  should  feel  it  his  duty  to  submit  the  case  to  a 
grand  jury.  The  motion  was  granted. 

In  connection  with  the  foregoing,  the  court  con- 
sidered the  case  of 

THE  STATE  v.  BENJAMIN  POTTER. 
Before  BAY,  J.,  at  Chambers,  August  8, 1837. 

In  this  case,  the  defendant  was  brought  up  upon 
a  habeas  corpus,  and  the  cause  shown  for  his  deten- 
tion, was  the  following  warrant : 
'  THE  STATE  OF  SOUTH  CAROLINA,  ) 
Charleston  District.  f 

By  Thomas  Martin,  one  of  the  justices  of  the  quo- 
rum, in  and  for  the  district  aforesaid. 

To  any  lawful  constable,  and  to  the  keeper  of  the 
common  jail  in  the  said  district: 

These  are  to  require  you  forthwith  to  convey  and 
deliver  into  the  custody  of  the  said  keeper  of  the 
said  jail,  the  body  of  Benj.  Potter,  charged  before 
me,  upon  the  oath  of  Capt.  Ross,  with  having  com- 
mitted larceny.  And  you,  the  said  keener,  are 
hereby  required  to  receive  the  said  Benj.  Potter  into 
your  custody  in  the  said  jail,  and  him  there  safely 
to  keep. 

Given  under  my  hand  and  seal,  at  Charleston,  this 
twelfth  day  of  July,  one  thousand  eight  hundred 
and  thirty-seven,  and  in  the  sixty-second  year  of 
American  Independence. 

THOMAS  MARTIN,  Q.  U.  [L.  s.]' 

The  defendant's  counsel  moved  for  his  discharge, 
on  the  ground  that  the  charge  in  the  warrant  was 
uncertain  and  insufficient:  and  be  called  for  the 
affidavits  on  which  the  prosecution  was  founded. 

The  Attorney-General  contended  that  the  charge 
in  the  warrant  was  sufficient ;  and  he  declined  to 
produce  the  affidavits,  inasmuch  as  he  had  no  ob- 
jection to  the  defendant's  being  admitted  to  bail ; 
but  that  this  was  not  moved  for ;  and  he  denied  the 
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statute.  Not  one  of  them  is  removed  by  it. 
Then  comes  section  50,  p.  471,  which  is  re- 
lied on  by  the  prisoner's  counsel.  I  briefly 
noticed  this,  in  proposing  the  question  to  be 
considered.  But  the  prisoner  is  entitled  to  the 
benefit  of  it  entire.  The  words  are,  that  "  The 
party  brought  before  such  court  or  officer,  on 
the  return  of  any  writ  of  Jiabeas  corpus,  may 
deny  auy  of  the  material  facts  set  forth  in  the 
return,  or  allege  any  fact  to  show  either  that 
his  imprisonment  or  detention  is  unlawful,  or 
that  he  is  entitled  to  his  discharge,  which  alle- 
gations or  denials  shall  be  on  oath;  and  there- 
upon such  court  or  officer  shall  proceed  in  a 
summary  way,  to  hear  such  allegations  and 
proofs  as  may  be  produced  in  support  of  such 
imprisonment  or  detention,  or  against  the 
same,  and  to  dispose  of  such  party  as  the  jus 
tice  of  the  case  may  require."  Under  this  stat- 
ute, the  prisoner's  counsel  claim  the  right  of 
4O4*]  going  behind  *the  indictment,  and 
proving  that  he  is  not  guilty  by  affidavit,  as  he 
may  by  oral  testimony  before  the  jury.  We  have 
already  shown  the  absurdity  of  such  a  proposi- 

authority  of  the  court  to  look  into  the  affidavits, 
with  a  view  to  the  discharge  of  the  defendant  with- 
out bail. 

His  Honor  ruled  the  warrant  was  insufficient,  and 
ordered  the  defendant  to  be  set  at  liberty. 

The  Attorney-General  appealed  from  the  decision 
of  His  Honor  in  the  above  cases,  and  moved  that  the 
several  orders  made  by  him,  in  the  said  cases,  might 
be  reversed,  or  vacated,  on  the  following  grounds : 

1.  That  in  each   case,  the  warrant  contained  a 
charge  of  felony  sufficiently  direct  and  certain  to 
warrant  the  detention  of  the  defendant. 

2.  That  the  defendant,  in  each  case,  having  been 
committed  for  a  felony  plainly  expressed  in  the 
warrant,  His  Honor  had  no  authority  under  the 
Stat.  31.  Car.  II.,  ch.  2,  to  discharge  the  defendant ; 
and  that,  sitting  at  chambers,  he  had  no  other  au- 
thority to  discharge  the  defendant,  without  requir- 
ing bail ;  or,  at  least,  the  defendant's  own  recogni- 
zance. It  being  respectfully  submitted,  that  a  judge 
at  chambers  has,  independently  of  the  Stat.  31,  Car. 
II..  ch.  2,  no  other  control  over  a  prosecution,  regu- 
larly instituted  by  a  magistrate,  than  to  admit  the 
defendant  to  bail. 

3.  That  even  if  the  warrant  in  Everett's  case  had 
been  defective.  His  Honor  was  bound  on  the  evi- 
dence contained  in  the  affidavits,  to  have  committed 
the  defendant  for  trial,  or  to  have  required  bail. 

4.  That  at  all  events.  His  Honor's  jurisdiction  ex- 
tended no  further  than  to  discharge  the  defendant 
from  confinement.     He  possessed  no  authority  to 
acquit  the  defendant ;  or  to  forbid  the  continuance 
of  the  prosecution  ;  and,  therefore,  be  had  no  au- 
thority to  order  the  money  to  be  paid  to  the  de- 
fendant ;  which,  it  is  submitted,  can  only  be  done, 
when  the  defendant  is  acquitted  by  a  jury,  or  the 
prosecution  abandoned. 

Mr.  H.  Bailey,  Atty-Gen. 
Mr.  Elfe,  for  defendant. 

K  v  i :  i. !•:.  J.,  delivered  the  opinion  of  the  court : 
The  points  presented  in  these  two  cases  are  the 
same,  and  they  will,  therefore,  be  considered  to- 
gether. 

The  defendants  in  both  cases  were  brought  up  be- 
fore a  judge  at  chambers  on  habeas  corpus.  The 
cause  shown  in  each  case,  on  the  return  of  the  writ, 
was  a  warrant  of  commitment,  under  the  seal  of  a 
justice  of  quorum.  In  the  case  of  Everett,  the 
charge  was  stated,  that  the  defendant  was  '  charged 
before  A.  H.  Brown,  on  the  oath  of  A.  Gibson,  from 
circumstances,  with  larceny  of  bank-bills  of  the 
Union  Bank  of  Florida,  valued  at  seventy  dollars, 
there  being  other  bills  lost,  and  one  $50  and  one  $20 
bill  being  found  on  the  person  of  the  said  Everett.' 
In  Potter's  case,  that  he  was  '  charged  before  me, 
upon  the  oath  of  Captain  Ross,  with  having  com- 
mitted larceny.'  Both  warrants  commenced  and 
concluded  in  legal  form,  and  in  every  other  particu- 
lar were  technically  correct.  In  the  case  of  Ever- 
ett, a  motion  was  made,  on  the  return  of  the  writ, 
for  bis  discharge,  on  the  ground  that  the  warrant 
contained  no  direct  and  certain  charge  of  felony,  or 
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tion  in  practice,and  its  consequent  reputation  by 
the  English  criminal  courts.  And  we  are  not  dis- 
posed to  admit  its  adoption  by  our  Legislature, 
without  clear  words  or  necessary  construction. 
We  think  its  object  entirely  plain,  without  a 
resort  to  the  rules  of  construction.  lu  words 
are  satisfied  by  being  limited  to  the  lawfulness 
of  the  authority  under  which  the  prisoner  is 
detained,  without  being  extended  to  the  force 
of  the  evidence  upon  which  the  authority  was 
exerted,  of  which  it  may  be  in  the  prisoner's 
power  to  adduce  at  the  trial.  This,  if  neces- 
sary, is  rendered  still  more  plain,  by  consider- 
ing the  evil  which  the  statute  was  intended  ta 
remedy.  At  common  law,  it  was  doubtful 
whether  the  prisoner  could  question  the  truth 
;  of  the  return,  or  overcome  it,  by  showing  ex- 
trinsic matter  upon  the  point  of  the  authority 
to  imprison.  The  statute  was  passed  to  obvi- 
ate the  oppression  that  might  sometimes  arise- 
from  the  necessity  of  holding  a  return  to  be 
final  and  conclusive,  which  is  false  in  fact,  or 
if  true,  depending  for  its  validity  on  the  act 
of  a  magistrate  or  court  which  can  be  shown 

any  other  offense ;  and  in  the  case  of  Potter,  a  like 
motion  was  made  on  the  ground,  that  the  charge  in 
the -warrant  was  uncertain  and  insufficient;  and 
both  defendants  were  discharged,  not  from  confine- 
ment on  bail  for  their  appearance,  but  were  set  at 
liberty,  to  go  without  day. 

No  decision  that  can  be  made  by  this  court,  will 
recapture  the  defendants,  and  bring  them  to  justice. 
But  it  has  been  urged  upon  us  by  the  Attorney- 
General,  to  express  an  opinion  which  may  prevent 
their  former  discharge  from  being  urged  in  their 
behalf,  in  case  they  should  be  retaken,  and  may 
serve  to  guide  magistrates  in  like  cases. 

At  this  day,  one  would  hardly  suppose  that  a  ques- 
tion could  arise  on  the  subject  of  proceedings  un- 
der the  Habeas  Corpus  Act,  and  yet  there  does  seem 
to  be  a  popular  misapprehension  in  relation  to  them, 
indicating  a  belief  that  the  Habeas  Corpus  Act  is  a 
sort  of  universal  relief  law — a  summary  general  jail 
delivery. 

The  object  of  the  statute  was,  to  provide  a  mode 
of  relief  from  unlawful  imprisonment :  a  confine- 
ment without  lawful  warrant,  without  legal  cause, 
on  vague,  indefinite  and  uncertain  charges.  But 
the  protection  intended  by  the  Act,  goes  no  farther 
than  an  enlargement  on  bail  for  the  appearance  of 
the  prisoner  at  the  next  sessions ;  and  it  is  not  every 
prisoner  that  can  claim  even  this  enlargement  cor 
dehito  jwiticitv.  Under  the  Act,  in  the  very  section 
which  provides  for  issuing  the  writ,  an  important 
exception  gives  character  to  the  whole  proceeding 
— '  unless  the  commitment  aforesaid  were  for  trea- 
son or  felony,  plainly  and  specially  expressed  in  the 
warrant  of  commitment,'  on  the  return  of  the  writ, 
with  the  cause  of  the  detention,  the  judge  '  shall 
discharge  the  said  prisoner  from  his  imprisonment, 
taking  his  recognizance  for  his  appearance,  with 
one  or  more  surety  or  sureties,  in  any  sum  accord- 
ing to  his  discretion,  etc.,  unless  it  shall  appear 
that  the  party  so  committed  is  retained  upon  legal 
process,  order,  or  warrant,  out  of  some  court  tnat 
bath  jurisdiction  of  criminal  matters,  or  by  some 
warrant,  signed  and  sealed  by  some  justice  of  the 
peace,  for  such  matters  or  offenses,  for  the  which, 
by  the  law,  the  prisoner  is  not  bailable.'  The  ob- 
ject, therefore,  is  to  ascertain  the  cause  of  arrest 
and  imprisonment,  and  to  obtain  bail,  if  the  offense- 
be  one  for  which  bail  can  be  allowed.  Grand  larceny 
i  is  a  felony,  for  which  bail  is  not  granted  of  course, 
and,  I  apprehend,  few  cases  can  be  found  since  the 

case  of .  in  Ld.  Mansfield's  time,  where  one 

caught  with  the  stolen  goods  upon  him  has  not  been 
committed  to  jail. 

In  the  case  before  us,  the  warrants  do  contain  an 
explicit  charge  of  a  distinct  and  specified  offense. 
In  the  case  of  Everett,  it  is  for  '  felony  plainly  and 
specially  expressed,'  for  which  by  the  law  the  pris- 
oner was  not  bailable,  stating  in  fact  that  he  had  the 
stolen  goods  upon  him.  By  virtue,  therefore,  of  any- 
powers  delegated  by  the  Habeas  Corpus  Act,  such< 
a  person  could  not  be  bailed,  much  less  released, 
and  set  at  liberty,  to  go  without  day. 
In  the  case  of  Potter,  the  charge  is :  that  the  pris- 
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by  proofs  aliunde  to  have  been  destitute  of  ju 
risdiction.  Watson's  case,  9  Ad.  &  Ell.,  731;  3 
R  S.,  784,  785,  3d  ed.,  App.,  n.  An  innocent 
man  may  be,  and  sometimes  unfortunately  is, 
imprisoned.  Yet  his  imprisonment  is  no  less 
lawful  than  if  he  were  guilty.  He  must  await 
his  trial  before  a  jury.  There  are  various 
cases  in  which  the  enactment,  allowing  proof 
extrinsic  to  the  return,  may  have  effect  with- 
out supposing  it  applicable  here.  It  must,  I 
apprehend,  for  the  most  part,  apply  to  cases 
where  the  original  commitment  was  lawful, 
but  in  consequence  of  the  happening  of  some 
subsequent  event,  the  party  has  become  enti- 
tled to  his  discharge;  as  if  he  be  committed  till 
he  pay  a  fine,  which  he  has  paid  accordingly, 
and  the  return  states  the  commitment  only. 
So,  after  conviction,  he  may  allege  a  pardon, 
or  that  the  judgment  under  which  he  was  im- 
4O5*]  prisoned,  *has  been  reversed.  Nor  is 
it  necessary  to  inquire  how  far  we  might  be  en- 
titled to  go,  were  the  prisoner  in  custody  on 
the  mere  examination  and  warrant  of  a  com- 
mitting magistrate. 

•oner  had  committed  larceny,  without  any  facts  or 
circumstances  to  show  whether  it  was  grand  or  petit 
larceny.  In  such  case,  in  favor  of  liberty,  without 
more  appearing  from  the  depositions  or  examina- 
tions, I  should  regard  it  as  a  charge  of  petit  larceny, 
and  admit  to  bail.  Potter,  therefore,  should  have 
been  bailed,  but  not  released.  We  think  the  war- 
rants of  commitment  are  sufficiently  certain  in  both 
cases.  It  is  a  great  mistake  to  suppose  that  a  war- 
rant for  apprehension,  or  a  warrant  of  commitment, 
need  contain  any  statement  at  all  of  the  evidence 
on  which  it  is  founded  or  need  enumerate  any  of 
the  facts  and  circumstances  accompanying  the  of- 
fense. There  are  several  high  authorities  that  it 
need  not  even  contain  a  specification  of  the  particu- 
lar offense.  But  the  better  opinion,  as  well  as  the 
general  and  approved  practice,  is,  that  it  should 
state  the  offense  with  convenient  certainty— that  it 
should  not  be  for  felony  generally,  but  should  con- 
tain the  special  nature  of  the  felony :  as,  for  felony 
of  the  death  of  J.  S.,  or  burglary,  in  breaking  the 
house  of  J.  S.  But  supposing  the  offense  to  have 
been  described  with  too  little  certainty,  it  should 
have  been  only  regarded  as  good  cause  for  admitting 
the  party  to  bail. 

Independently,  however,  of  the  Habeas  Corpus 
Act,  the  Court  of  Sessions,  by  virtue  of  its  general 
powers  in  criminal  matters,  may.  in  term  time  or  at 
•chambers,  admit  a  prisoner  to  bail,  in  all  offenses 
and  felonies  whatever.  It  is  a  great  power,  and  is 
to  be  exercised  with  discretion.  But,  said  Ld.  Mans- 
field on  an  application  for  bail  in  a  celebrated  case, 
'discretion  when  applied  to  a  court  of  justice,  means 
sound  discretion  guided  by  law ;  it  must  be  gov- 
erned by  rule,  not  by  humor :  it  must  not  be  arbi- 
trary, vague  and  fanciful,  but  legal  and  regular.' 
And  here  it  may  not  be  amiss  to  show  the  practice 
•of  the  English  courts  on  this  subject. 

One  came  up  on  habeas  corpus,  charged  with  a 
commitment  for  robbery  on  the  highway:  the 
prosecutor  attending,  insisted  he  was  the  man,  and 
although  eight  affidavits  of  credible  persons,  prov- 
ing him  to  be  at  another  place  at  the  time  of  the 
robbery,  were  read,  yet  the  court  refused  to  admit 
him  to  bail,  and  remanded  him  until  the  assizes.  2 
-Str.,  1138. 

But  the  court  will  look  into  the  depositions,  and 
bail  accordingly :  and  if  committed  for  manslaugh- 
ter, yet  if  the  depositions  made  it  murder,  the  court 
will  not  bail,  and  e  conversn.  Ib.,  1242. 

And  in  Rex  v.  Judah,  2  T.  R.,  225,  the  discharge  of 
the  prisoner  was  moved  for,  because  the  word  '  fe- 
loniously '  was  omitted  in  the  commitment,  which 
was  for  a  statutory  offense,  stating  the  circum- 
stances supposed  to  creale  the  offense.  Ashhurst, 
J".,  said, '  unless  it  appears  on  the  face  of  the  com- 
mitment itself,  that  the  defendant  is  charged  with  a 
felony,  we  are  bound  by  the  Habeas  Corpus  Act  to 
discharge  him,  taking  such  bail  as  we  shall  think 
fit,  according  to  the  circumstances  of  the  case  :  and 
Grose,  J".:  '  It  would  be  sufficient  if  upon  the  facts 
stated  they  could  not  but  see  that  the  act  was  fe- 
loniously committed.'  In  that  case  the  circum- 
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But  it  is  said,  we  have  power  to  direct  the 
entry  of  a  nolle  prosequi,  and  it  is  our  duty  to 
look  into  the  merits  of  the  case  with  a  view  to 
decide  whether  it  be  a  proper  one  for  the  ex- 
ercise of  that  power.  This  proposition  is  also 
put  upon  a  new  section  of  the  Re'vised  Statutes, 
which  most  clearly  gives  no  color  for  the  sug- 
gestion. At  common  law,  the  Attorney-Gen- 
eral alone  possessed  this  power  (/),  and  might 
under  sucn  precautions  as  he  felt  it  his  duty  to 
adopt,  discontinue  a  criminal  prosecution  in 
that  form  at  any  time  before  verdict.  The 
power  and  practice  under  it  are  laid  down  in 
1  Chit.  Or.  L.,  478,  ed.  before  cited.  It  prop- 
ably  exists  unimpaired  in  the  Attorney-Gen- 
eral to  this  day;  and  it  has  been  by  several  stat- 
utes delegated  to  district  attorneys,  who  now 
represent  the  Attorney-General  in  nearly  every- 
thing pertaining  to  indictments,  and  other 
criminal  proceedings,  local  to  their  respective 
counties.  The  Legislature  finding  the  power  in 
so  many  hands,  and  fearing  its  abuse,  by  the 
3  R.  8.,  609,  sec.  54,  3d  ed.,  provided,  that  it 
should  not  thereafter  be  lawful  for  any  district 

stances  did  not  amount  to  a  charge  of  felony,  and 
they  bailed  him. 

But  in  The  King  v.  Marks  et  al.,  3  East,  B,  15T. 
where  the  warrant  of  commitment  contained  an  in- 
sufficient statement  to  constitute  felony,  and  the 
depositions  were  very  full,  and  stated  the  offense 
with  sufficient  precision,  the  court  refused  to  bail 
and  remanded. 

In  the  exercise  of  this  general  power,  which  in 
England  appertains  to  the  Court  of  K.  B.,  and  here 
to  the  Court  of  General  Sessions,  there  is  no  doubt 
that  a  judge,  before  whom  a  prisoner  is  brought, 
will  look  beyond  the  commitment,  if  necessary,  and 
will  bail,  or  remand,  according  to  circumstances. 
And  in  admitting  to  bail,  he  should  pay  due  regard 
to  the  statute  for  regulating  bail,  and  should  not  ad- 
mit to  bail  a  person  who  is  there  expressly  declared 
to  be  debarred  from  it,  without  some  particular  cir- 
cumstances in  his  favor.  He  should  not  undertake 
to  determine  fully  upon  the  guilt  of  a  prisoner,  and 
set  him  at  liberty  without  bail  and  without  day, 
however  imperfectly  the  offense  may  have  been 
charged  in  the  commitment,  or  however  strong  the 
circumstances  in  his  fav9r,  proved  by  affidavits,  or 
collected  from  the  examination.  Such  a  power  does 
not  exist  in  any  judge,  in  term  time  or  at  chambers, 
where  any  offense  at  all  is  alleged  :  such  a  power 
would  be  superior  to  the  laws,  wherever  lodged.  It 
would,  to  all  purposes,  be  a  dispensing  power,  as  ef- 
fectual and  dangerous  as  any  that  has  been  claimed 
or  exercised  under  the  most  arbitrary  government. 

We  are  constrained,  therefore,  to  say  that  His 
Honor  who  heard  the  motions  at  chambers  exceeded 
his  powers  and  decided  erroneously,  when  he  dis- 
charged the  prisoners  without  trial,  without  bail, 
and  without  day  ;  that  in  the  utmost  latitude  of  his 
discretion,  he  should  only  have  admitted  them  to 
bail ;  and  as  to  Everett,  that  in  the  exercise  even  of 
that  discretion,  he  should  not  have  been  bailed 
without  strong  circumstances  in  his  behalf,  shown 
by  affidavit. 

So  far  as  regards  the  prisoners,  if  proceedings 
against  them  should  go  on,  the  orders  to  discharge 
them,  and  the  other  orders,  are  set  aside  and  an- 
nulled." 

(/)  The  following  is  related  of  Sir  John  Holt.  Ch. 
J.  of  the  K.  B.  in  the  reigns  of  Wm.  and  Ann:  "There 
were  some  persons  in  London  who  pretended  to 
possess  the  power  of  fortelling  future  events,  and 
who  were  called  the  French  prophets.  Holt,having, 
upon  occasion,  committed  one  of  these  to  prison,  a 
disciple  of  his  came  to  the  Chief  Justice's  house,  and 
desired  to  see  him.  On  being  admitted,  he  said  :  *  I 
come  from  the  Lord,  who  bade  me  desire  thee  to 
grant  a  noM«  prosequi  for  John  Atkins,  his  servant, 
whom  thou  hast  thrown  into  prison."  '  Thou  art  a 
false  prophet  and  lying  knave,'  returned  the  Chief 
Justice.  If  the  Lord  had  sent  thee,  it  would  have 
have  been  to  the  Attorney-General :  for  the  Lord 
knoweth  that  it  is  not  in  my  power  to  grant  a  nolle 
protsequi.'  "  Law  &  Lawyers,  Vol.  I.,  pp.  293,  294,  Phil, 
ed. 
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attorney  to  enter  a  nolle  prouqvi  upon  any  in 
dictment,  or  in  any  other  way  discontinue  or 
abandon  the  same,  without  leave  of  the  court 
having  jurisdiction  to  try  the  offense  charged. 
This  provision,  the  prisoner's  counsel  contend- 
ed, so  enlarged  our  powers  that  we  might  arbi- 
4OCJ*]  trarily  interfere  *on  the  prisoner's  affi- 
davit and  other  proof  s  verify  ing  his  innocence, 
or  even  on  grounds  of  national  policy,  as  where 
the  prosecution  would  be  likeiy  to  affect  our  for- 
eign relations  unfavorably  ;  and  that,  too,  in 
despite  of  the  Attorney  General  and  district  at- 
torney. Conceded,  as  it  was,  that  before  the 
Revised  Statutes,  we  had  no  right  to  give  such 
direction,  the  argument  seeks  to  draw  from  the 
statute  giving  us  a  veto  against  the  noUe  prose 
qui,  a  positive  power  to  compel  its  entry.  Even 
if  we  had  such  power,  the  argument  would  be 
quite  extraordinary.  It  demands  that  we 
should  finally  dispose  of  an  indictment  for 
murder,  on  the  sort  of  evidence  by  which  we 
are  guided  upon  a  motion  to  set  aside  a  default, 
or  change  a  venue.  In  any  view,  this  question 
belongs  primarily  to  the  Executive  Depart- 
ment of  the  Government. 

I  shall  have  occasion  to  inquire  hereafter, 
whether  these  views  should  not  be  regarded  as 
a  final  answer  to  this  application.  That  will 
depend  on  the  question,  whether  the  facts 
stated  on  the  part  of  the  prisoner,  supposing 
them  to  be  admissible  at  all,  are  proper  for  the 
consideration  of  the  jury  only;  or  whether,  as 
counsel  have  insisted  with  great  zeal,  they  are 
such  as  to  devest  our  criminal  courts  of  all  ju- 
risdiction, either  over  the  subject  matter,  or 
person  of  the  prisoner.  We  should,  as  we 
thought  at  the  close  of  the  argument,  have 
felt  ourselves  entirely  satisfied  to  dispose  of  the 
case  on  the  first  question,  without  looking  any 
further  into  the  nature  of  the  transaction  out 
of  which  this  indictment  has  arisen.  But,  as 
counsel  made  the  question  of  jurisdiction  their 
main  topic,  we  preferred  to  reserve  the  case, 
and  have  looked  into  it  as  far  as  possible  dur- 
ing a  very  short  vacation,  consistently  with 
other  pressing  judicial  avocations. 

Want  of  jurisdiction  has  not  been  put  on  the 
ground  that  McLeod  was  a  foreigner.  An  alien, 
in  whatever  manner  he  may  have  entered  our 
territory,  is,  if  he  commit  a  crime  while  here, 
amenable  to  our  criminal  law.  Ld.  Mansfield, 
in  Campbell  v.  Hall,  Cowp.,  208;  Vat.,  B.  II., 
ch.  8  sec.  101,  102;  Story,  .Coufl.  of  L.,  518,  2d 
4O7*]  ed.  Nay,  *says  Locke,  though  he  were 
nn  Indian,  and  never  heard  of  our  laws.  Locke, 
Civ.  Gov.,  B.  II..  ch.  2,  sec.  9. 

But  it  is  said,  his  case  belongs  exclusively  to 
the  forum  of  nations,  by  which,  counsel  mean 
the  diplomatic  power  of  the  U.  8.  and  England, 
or  in  the  event  of  their  disagreement,  the  battle 
field.  I  have  already  admitted  that  counsel 
may,  under  the  50lh  section  of  the  Habeas 
Corpus  Act,  allege  and  prove  a  want  of  juris- 
diction. To  show  this,  the  affidavit  of  McLeod 
is  produced,  from  which  the  inference  is  sought 
to  be  raised,  that  the  Niagara  frontier  was  in  a 
state  of  war  against  the  contiguous  Province  of 
Upper  Canada;  that  the  homicide  was  com- 
mitted by  McLeod,  if  at  all,  as  one  of  a  mili- 
tary invading  expedition,  set  on  foot  by  the 
Canadian  authorities,  to  destroy  the  boat  Car- 
oline; that  he  was  a  British  subject;  (hat  the 
expedition  crossed  our  boundary,  sought  The 
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Caroline  at  her  moorings  in  Schlosser,  and 
ili' -re  set  fire  to  and  burned  her,  and  killed 
Durfee,  one  of  our  citizens,  as  it  was  lawful 
to  do  in  time  of  war. 

We  need  not  stay  to  examine  the  conclusion, 
viz. :  a  want  of  jurisdiction,  if  the  premises  be 
untrue.  To  warrant  the  destruction  of  prop- 
erty, or  the  taking  of  life  on  the  ground  of 
public  war,  it  must  be  what  is  called  lawful 
war,  by  the  law  of  nations,  a  thing  which  can 
never  exist  without  the  actual  concurrence  of 
the  war  making  power.  This,  on  the  part  of 
the  U.  S. ,  is  Congress;  on  the  part  of  England, 
the  Queen.  A  state  of  peace  and  the  continu- 
ance of  treaties  must  be  presumed  by  all  the 
courts  of  justice  till  the  contrary  be  shown; 
and  this  is presumptio  juris  et  dejure,  until  the 
national  power  of  the  country  in  which  such 
court  sit,  officially  declares  the  contrary.  A 
learned  English  writer  on  the  law  of  nations 
makes  this  remark:  1  Ward,  Law  of  Nations, 
294:  "Although  I  am  aware  that  there  is  a 
great  authority  for  the  contrary  opinion, yet  it  is 
upon  the  whole  settled,  that  no  private  hostili- 
ties, however  general,  or  however  just,  will 
constitute  what  is  called  a  legitimate  and  pub- 
lic state  of  war.  So  far,  indeed,  has  my  Lord 
Coke  carried  this  point,  that  *he  holds,[*4O8 
if  all  the  subjects  of  a  King  of  England 
were  to  make  war  on  another  country  in  league 
with  it,  but  without  the  assent  of  the  King, 
there  would  still  be  no  breach  of  the  league  be- 
tween the  two  countries."  1  Bl.  Com.,  267,  S. 
P.  Again  in  Blackburne  v.  Thompson,  15  East, 
81,  90,  Ld.  Ellenborough,  Ch.  «/.,  delivering 
the  opinion  of  the  Court  of  K.  B.,  said:  "I 
agree  with  the  Master  of  the  Rolls,  in  the  case 
of  The  Pelican,  1  Edw.  Adm.,  App.,  D,  that  it 
belongs  to  the  government  of  the  country  to 
determine  in  what  relation  of  peace  or  war  any 
other  country  stands  towards  it;  and  that  it 
would  be  unsafe  for  courts  of  justice  to  take 
upon  them,  without  that  authority,  to  decide 
upon  those  relations.  But  when  the  Crown  has 
decided  upon  the  relation  of  peace  or  war  in 
which  another  country  stands  to  this,  there  is 
an  end  of  the  question."  8.  C.,  8  Camp.,  66,67, 
and  S.  P. 

So  far  were  the  two  Governments  of  England 
and  the  U.  S.  from  being  in  a  state  of  war, 
when  The  Caroline  was  destroyed,  that  both 
were  struggling  to  avoid  such  a  turn  of  the  ex- 
citement then  prevailing  on  the  frontier,  as 
might  furnish  the  least  occasion  for  war.  Both 
had  long  maintained  the  relations  of  national* 
amity;  and  have  done  so  ever  since  under  an 
actual  treaty.  So  far  from  England  fitting  out 
a  warlike  expedition  against  the  U.  S.,  or  any 
public  body,  she  utterly  disavows  any  such 
object;  while  on  our  side,  we  have  inflicted 
legal  punishment  on  the  leaders  of  the  expedi- 
tion, of  which  Durfee  made  a  part,  on  the 
ground  that  England  was  then  at  peace  with 
us.  Whatever  hostile  acts  she  did,  were  aimed 
exclusively  at  private  offenders;  and  if  there 
was  a  war  in  any  sense,  the  parties  were  En- 
gland on  one  side,  and  her  rebel  subjects,  aid- 
ed by  certain  citizens  of  our  own,  acting  in 
their  private  capacities,  and  contrary  to  the 
wishes  of  this  government,  on  the  other. 

In  speaking  of  public  war,  I  mean  to  in- 
clude, all  national  wars,  whether  general  or 
partial;  whether  publically  declared,  or  carried 
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on  by  commissions,  such  as  letters  of  marque, 
4O9*]*milkary  orders,  or  any  other  authority 
emanating  from  the  executive  power  of  one 
country,  and  directed  against  the  power  of  an- 
other; whether  the  directions  relate  to  repri- 
sals, the  sieges  of  towns,  the  capture  or  destruc- 
tion of  private  or  public  ships,  or  the  persons 
or  property  of  private  men  belonging  to  the 
adverse  nation.  I  mean  to  exclude  all  hostility 
of  any  kind,  and,  not  having  for  its  avowed 
object  the  exercise  of  some  influence  or  control 
over  the  adverse  nation  as  such.  I  deny  that 
public  war  in  this  sense  can  be  made  out  by  af- 
fidavit, or  by  any  other  medium  of  proof  than 
the  denunciation  of  war  by  one  or  both  of  the 
two  nations  who  are  parties  to  it. 

There  are  but  three  sorts  of  war,  public, pri- 
vate and  mixed.  Grot.,  B.  I.,  ch.  3,  sec.  1. 
Private  war  is  unknown  in  civil  society, except 
where  it  is  lawfully  exerted  by  way  of  defense 
between  private  persons.  To  constitute  a  pub- 
lic war,  at  least  two  nations  are  essential  par- 
ties, in  their  corporate  capacities.  Mixed  war 
can  be  carried  on  only  between  a  nation  on  one 
side,  and  private  individuals  on  the  other. 
There  is  no  fourth  kind.  Grot.,  ut  supra. 

The  right  of  one  nation,  or  any  of  its  citi- 
zens, to  invade  another,  or  enter  it  and  do  any 
harm  to  its  property  or  citizens,  does  not  arise 
till  public  war  be  lawfully  denounced  in  some 
form.  It  does  not  arise  where  one  nation  has 
a  quarrel  with  private  persons  being  within 
the  territory  of  another.  Whether  there  be 
any  exception  to  this  rule,  I  shall  hereafter  in- 
quire. 

Much  was  said  in  argument  on  the  assump- 
tion that  the  state  of  hostilities  on  the  frontier 
amounted  to  unsolemn  war.  In  supposing  this 
to  be  so,  counsel  come  back  to  the  very  error 
which  they  repudiated  in  more  general  terms. 
A  war  is  none  the  less  public  or  national  be- 
cause it  is  unsolemn.  All  national  wars  are 
of  two  kinds,  and  two  only;  war  by  public 
declaration,  or  war  denounced  without  such 
declaration.  The  first  is  called  solemn  or  per- 
fect war,  because  it  is  general,  extending  to 
all  the  inhabitants  of  both  nations.  In  its  le- 
gal consequences  it  sanctions  indiscriminate 
hostility  on  both  sides,  whether  by  way  of  in- 
4 1 O*]  vasion  *or  defense.  The  second  is 
called  unsolemn  or  imperfect  war,  simply  be- 
cause it  is  not  made  upon  general,  but  special 
declaration.  The  ordinary  instance  is  a  commis- 
sion of  reprisal,  limiting  the  action  of  the  na- 
tion plaintiff  to  particular  objects  and  pur- 
poses against  the  nation  defendant.  It  supposes 
a  partial  grievance,  which  can  be  redressed  by 
a  corresponding  remedy  or  action;  and  does 
not  authorize  hostility  beyond  the  scope  of  the 
special  authority  conferred.  Such  are  several 
of  the  instances  I  have  just  now  mentioned. 
But  they  are  no  less  instances  of  public  war. 
The  attack  on  Copenhagen  was  mentioned  on 
the  argument  as  an  instance  of  unsolemn  war. 
So,  indeed,  it  was.  The  British  admiral  had 
a  deputation  from  the  war-making  power  of 
England,  to  act  against  the  war  making  pow- 
er of  Denmark;  to  demand  the  surrender  of 
the  Danish  fleet  and,  on  refusal,  to  destroy 
public  or  private  property,  or  take  life,  not  as 
a  punishment  of  private  offenders,  but  to  co- 
erce the  nation.  Why  was  the  attack  made? 
Because  Denmark  would  not  surrender  her 
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navy  voluntarily;  and  there  was  danger  that 
France  would  take  it,  either  by  force  or  under 
collusion  on  the  side  of  Denmark.  Those  who 
were  in  arms  on  the  side  of  Denmark  acted  not 
in  their  own  right,  but  as  agents  of  the  nation 
to  which  they  were  subject.  Before  the  re- 
motest analogy  can  be  seen  between  that  case 
and  the  one  at  bar,  the  U.  S.  must  be  brought 
in  and  made  defendant  in  their  corporate  ca- 
pacity. It  will  be  seen,  I  trust,  by  this  time, 
that  the  instance  derogates  not  in  the  least 
from  the  distinction  that  runs  through  all  the 
writers  on  international  law,  viz. :  that  to  con- 
stitute either  solemn  or  unsolemn  war,  the  au- 
thority to  act  must  emanate  from  the  war 
making  power  on  one  side,  and  be  intended  to- 
influence  that  power  on  the  other.  Action  un- 
der such  a  power  is  necessarily  a  collision  be- 
tween two  nations;  and  answers  to  Grotius' 
definition,  viz.:  "  That  is  a  public  war  which 
is  made  on  each  side  by  the  authority  of  the 
civil  power."  B.  I.,  ch.  3,  sec.  1.  At  section 
4  he  divides  this  sort  of  war  into  solemn  and 
unsolemn,  of  which  latter  he  gives  an  instance 
*in  B.  III.,  ch.  2,  sec.  2,  n.  3;  vide,  [*41  1 
also,  Ruth.,  B.  II.,  ch.  9,  sees.  9.  10.  The  dis- 
tinction has  been  followed  to  this  day,  though 
the  legal  character  of  unsolemn  war  has  since 
been  changed.  "  Both,"  says  llutherforth, 
"  are  now  lawful.  The  only  real  effect  of  a 
declaration  of  war  is,  that  it  makes  the  war  a 
general  one;  whilst  the  imperfect  sorts  of  war 
such  as  reprisals,  or  acts  of  hostility,  are  par- 
tial, or  are  confined  to  particular  persons,  or 
things,  or  places.  In  a  solemn  war,  all  the 
members  of  one  nation  act  against  the  other  un- 
der a  general  commission;  whereas,  in  public 
wars  which  are  not  solemn,  those  members  of 
one  nation  who  act  against  the  other,  act  un- 
der particular  commissions."  Ruth.,  B.  II., 
ch.  9,  sec.  18;  Vat.,  B.  III.,  ch.  15.  And  see 
this  distinction  well  treated,  1  Hal.  P.  C.,  162, 
163. 

Both  sorts  of  war  are  lawful,  because  car- 
ried on  under  the  authority  of  a  power  having, 
by  the  law  of  nations,  a  right  to  institute  them. 
In  any  other  war  no  belligerent  rights  can  be 
acquired.  All  captures,  all  destruction  of 
property  must  be  illegal;  and  the  taking  of  life 
a  crime.  Short  of  this,  war  cannot  be  carried 
into  an  enemy's  country,  for  the  simple  reason 
that  there  is  no  war  to  carry  there,  and  no  en- 
emy against  whom  it  can  be  exerted.  The  na- 
tion denouncing  war  must  be  explicit.  "This 
makes  it,"  says  Vattel,  "  formal,  and  so  law- 
ful." "But  nothing  of  this  kind,"  says  he, 
"is  the  case  in  informal,  illegitimate  war, 
which  is  more  properly  called  depredation.  A 
nation  attacked  by  enemies,  without  the  sanc- 
tion of  a  public  war,  is  not  under  any  obliga- 
tion to  observe  towards  them  the  rules  of  for- 
mal warfare.  She  may  treat  them  as  robbers." 
Vat..  B.  III.,  ch.  4,  sec.  68.  "  Such  unauthor- 
ized volunteers  in  violence,"  says  Blackstone, 
"  are  not  ranked  among  open  enemies;  but  are 
treated  like  pirates  and  robbers."  3B1.  Com., 
267. 

It  was  accordingly  conceded,  in  argument, 
that  the  Canadian  provincial  authorities  had 
no  inherent  power  to  institute  a  public  war. 
Vide,  Ruth.,  B.  II.,  ch.  9,  sec.  9.  We  were, 
however,  referred  to  Burlamaqui,  pt.  4,  ch.  3, 
sees.  18,  19,  to  show  that  those  authorities 
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4 1 2*]  might  do  so  on  the  presumption  *that 
their  sovereign  would  approve  the  step;  and 
that  such  approbation  would  reflect  back,  and 
render  the  war  lawful  from  the  beginning.  On 
the  assumption  that  this  indirect  mode  of  in- 
stituting war  had  actually  been  resorted  to, 
counsel  again  bring  themselves  back  to  the 
fundamental  error  which  led  to  this  applica- 
tion. No  one  would  deny  that,  if  the  aflair  in 
^question  can  be  tortured  into  war  between  this 
nation  and  England,  the  U.  8.  might  take  pos- 
session of  McLeod  as  a  prisoner  of  war.  In 
such  a  case  there  would  have  been  no  need  of 
this  motion.  But  admitting  the  rule  of  Burla- 
maqui,  and  that  counsel  might,  by  the  aid  of 
England,  get  up  an  ex  post  facto  war  for  the 
benefit  of  McLeod,  this  cannot  be  done  by  an 
.equivoque  ;  and  especially  not  in  contradiction 
to  the  language  of  England  herself.  Neither 
the  provincial  authorities  nor  the  sovereign 
power  of  either  country  have,  to  this  day.char- 
acterized  the  transaction  as  a  public  war,  act- 
ual or  constructive.  They  never  thought  of 
its  being  one  or  the  other.  Both  have  spoken 
-of  it  as  a  transaction  public  on  one  side,  to  be 
sure;  but  both  claimed  to  hold  fast  the  rela- 
tions of  peace.  Counsel  seem  to  have  taken  it 
for  granted  that  a  nation  can  do  no  public 
forcible  wrong  without  its  being  at  war,  even 
though  it  deny  all  action  as  a  belligerent.  At 
this  rate,  every  illegal  order  to  search  a  ship, 
•or  enter  on  a  disputed  territory,  or  for  the  re- 
caption of  national  property  even  from  an  in- 
dividual, if  either  be  done  metarmis&nd  work 
wrong  to  another  nation  or  any  of  its  subjects 
would  be  public  war;  necessarily  so,  though 
the  actor  should  deny  all  purpose  of  war. 
Were  such  a  rule  once  admitted,  England  and 
the  U.  S.  can  scarcely  be  said  to  have  been  at 
peace  since  the  revolution  which  made  them 
two  nations.  My  endeavor  has  been  to  show 
that  on  the  question  of  war  or  peace,  there  is 
.a  quo  animo  of  nations,  by  which  we  are  bound. 
To  prevent  all  misunderstanding  in  the  pro- 
gress of  the  argument,  it  is  proper  to  observe 
farther,  that  an  act  of  jurisdiction  exerted  by 
inferior  magistrates,  civil  or  military,  for  the 
arrest  or  punishment  of  individuals,  is  not 
413*]  public  *war  of  either  kind.  So  long 
as  the  act  is  kept  within  legal  com  pass,  though 
ils  exertion  be  violent,  where,  for  instance,  the 
object  is  to  suppress  a  riot,  quell  an  insurrec- 
tion, or  repel  the  hostile  incursions  of  individ- 
uals, it  is,  though  sustained  by  a  soldiery  in 
.arms,  only  one  mode  of  enforcing  the  criminal 
law.  It  is  like  calling  out  the  militia  as  a  posse 
comitatus  to  aid  a  sheriff  who  is  resisted  in  the 
•execution  of  process.  Force  becomes  lawful 
where  the  laws  are  set  at  defiance.  We  see 
this  in  the  frequent  resort  to  soldiers  of  the 
regular  army  by  the  English,  in  cases  of  dan- 
gerous riots.  Vide,  Ruth.,  B.  II.,  ch.  9,  sec. 
"9.  Such  a  state  of  things,  therefore,  confers 
no  right  to  act  offensively  against  individuals 
who  reside  or  sojourn  in  the  neighboring  ter- 
ritory. Should  they  be  pursued  and  arrested, 
or  killed,  the  act  would  be  a  naked  usurpation 
of  authority;  like  the  sheriff  of  one  county  go- 
Ing  into  another  to  execute  process.  "If,  says 
Rutherforth,  B.  II.,  ch.  9,  sec.  9,  "the  magis- 
trate, in  any  instance,  use  even  the  force  with 
which  he  is  intrusted  in  any  other  manner  or 
for  any  other  purpose  than  is  warranted  by  his 
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appointment,  this,  as  it  is  his  own  act,  and 
not  the  act  of  the  public,  cannot  be  called  pub- 
lic war." 

Sensible  that  all  pretense  of  belligerent  right 
was  wanting,  it  was,  therefore,  in  the  first 
view— as  a  lawful  act  of  magistracy— that  the 
case  was  sought  to  be  put  by  Mr.  Fox,  both  in 
his  letter  to  Mr.  Forsyth  and  Mr.  Webster.  I 
take  the  words  of  his  last  letter,  written  after 
the  question  had  been  deliberately  considered 
by  his  Government:  "The  grounds  upon 
which  the  British  Government  make  this  de- 
mand [the  surrender  of  McLeod]  are  these : 
that  the  transaction  on  account  of  which  Mr. 
McLeod  has  been  arrested, and  is  to  be  put  upon 
his  trial,  was  a  transaction  of  a  public  charac- 
ter, planned  and  executed  by  persons  duly 
empowered  by  Her  Majesty's  Colonial  author- 
ity, to  take  any  steps  and  do  any  acts  which 
might  be  necessary  for  the  defense  of  Her  Ma- 
jesty's territories  and  for  the  protection  of 
Her  Majesty's  subjects  :  and  that  consequent- 
ly, those  subjects  of  Her  Majesty  who  en- 
gaged in  that  transaction  were  performing  an 
act  of  public  duty,  for  which  they  cannot  be 
made  personally  *and  individually  an-  [*414 
swerable  to  the  laws  and  tribunals  of  any  for- 
eign country."  In  the  same  letter  he  re-states 
the  opinion  of  his  Government,  that  "it  was  a 
justifiable  employment  of  force  for  the  pur- 
pose of  defending  the  British  territory  from 
the  unprovoked  attack  of  a  band  of  British 
rebels  and  American  pirates:" 

If  this  view  of  the  transaction  can  be  sus- 
tained, it  was  lawful  ab  inilio.  It  required  no 
royal  recognition  to  render  it  national.  It 
came  within  the  power  which  the  Canadian 
authorities  held  from  England  to  act  in  her 
place  and  stead.  So  long  as  they  confined  them- 
selves within  the  territorial  line  of  Canada, 
they  were  doing  no  more  than  the  nature 
of  their  connection  with  England  required  ; 
sustaining  that  absolute  and  exclusive  jurisdic- 
tion to  which  she  is  entitled  in  common  with 
every  other  nation.  Whether  they  had  power, 
without  pretense  of  being  engaged  in  a  war 
with  the  U.  S.,  or  could  derive  power  from 
England,  to  fit  out  an  expedition,  cross  the 
line  and  seize  or  destroy  the  property  and  per- 
sons of  our  citizens  in  this  country,  and  wheth- 
er any  one  acting  under  such  an  assumption  of 
power,  can  be  protected,  is  quite  a  different 
question. 

One  decisive  test  would  be  furnished  by  ad- 
mitting that  Durfee  had  committed  a  crime 
against  England,  for  which  he  was  liable  to  ar- 
rest and  trial  in  Canada.  None  would  pretend 
that  any  warrant  from  the  English  Nation 
could  be  used  to  protect  one  of  her  officers 
from  an  action  of  false  imprisonment,  if  he 
had  merely  arrested  the  offender  on  this  side 
the  line.  No  one  would  pretend  that  a  mili- 
tary order  and  the  addition  of  the  Queen's  sol- 
diers and  sailors  would,  in  such  case,  strength- 
en a  plea  of  justification;  nor  would  the  sub- 
sequent approval  of  the  nation.  This  would 
have  no  greater  effect  than  the  original  au- 
thority. Accordingly,  it  was  not  pretended  on 
the  argument,  that  England  had  any  right 
whatever  to  send  and  arrest  Durfee  as  a  fugi- 
tive from  justice.  The  pretense  that  she  had 
any  such  right  would  have  been  top  absurd 
to  bear  the  name  of  argument.  Nor  is  it  pre- 
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tended  that  her  magistrates,  civil  or  military, 
had  any  power  within  our  territory  to  seize 
415*]  and  bind  him  *over  to  keep  the  peace 
toward  England  or  her  subjects.  "  We  can- 
not," says  Vattel,  B.  II.,  ch.  7,  sec.  93,  "en- 
ter the  territory  of  a  nation  in  pursuit  of  a 
•criminal,  and  take  him  from  thence.  This  is 
what  is  called  a  violation  of  territory;  and 
there  is  nothing  more  generally  acknowledged 
as  an  injury  that  ought  to  be  repelled  by  ev 
ery  State  that  would  not  suffer  itself  to  be 
oppressed."  The  rule  is  too  familiar,  even 
as  between  the  States  of  this  Confederacy, 
to  require  that  it  should  be  insisted  on  at 
large. 

But  the  civil  war  which  England  was  pros- 
ecuting against  various  individuals,  was  insist- 
ed on  as  a  ground  of  protection:  and  I  am  free 
to  admit,  that  the  strongest  possible  color 
for  the  extraordinary  right  claimed,  is  to  be 
•derived  from  taking  the  D.  S.  to  stand  in  the 
attitude  of  a  neutral  nation  with  respect  to  two 
parties  engaged  in  actual  war;  England  on  one 
side,  and  Van  Rensselaer,  Durfeeand  their  as- 
sociated assailants  on  the  other.  This  is  what 
Orotius  calls  mixed  war,  being,  as  he  says, 
"  that  which  is  made  on  one  side  by  public  au 
thority,  and  on  the  other  by  mere  private  per- 
sons." B.  I.,  ch.  3,  sec.  1.  Rutherforth  retains 
the  same  distinction  under  the  same  name,  in 
characterizing  a  contest  between  a  nation,  as 
such,  and  its  external  enemies  coming  in  the 
form  of  pirates,  or  robbers;  associates,  he  says, 
who  act  together  occasionally,  and  are  not 
united  into  civil  society.  Ruth.,  B.  II.,  ch.  9, 
«ec.  9.  The  several  invasions  of  England,  by 
Perkin  Warbeck  and  Ld.  Herise,  mentioned 
in  1  Hale,  P.  C. ,  164,  the  former  of  which  is 
also  noticed  in  Calvin's  case,  7  Co.,  11.  12,  are 
instances  of  such  a  war;  the  books  saying,  that 
in  England,  such  offenders  must  be  tried  by 
martial  law,  for  a  reason  which  I  shall  here- 
after consider.  Let  Durfee,  then,  be  regarded 
as  England's  enemy,  who  has,  with  Wells,  the 
boat  owner,  and  his  boat,  taken  shelter  in  the 
neutral  territory  of  the  U.  8.  Had  England 
any  right  to  follow  him  there  ?  None,  say  the 
books,  not  even  in  the  heat  of  contest,  had  he 
been  an  enemy  pursued  and  flying  for  shelter 
across  the  line.  1  Kent,  Com.,  119,  120.  In- 
dependently of  fresh  pursuit,  no  writer,  on  the 
416*]  *law  of  nations  ever  ventured  the  as- 
sertion that  one  of  two  belligerents  can  law- 
fully do  any  hostile  act  against  another  upon 
neutral  ground.  If  it  be  not  a  plain  deduction 
from  common  sense,  yet, on  principles  in  which 
publicists  universally  agree,  all  rightful  pow- 
er to  harm  the  person  or  property  of  any  one, 
dropped  from  the  hands  of  McLeod  and  his 
associates  the  moment  they  entered  a  country 
with  which  their  sovereign  was  at  peace.  No 
exception  can  be  made  consistently  with  na- 
tional safety.  Make  it  in  favor  of  the  subor- 
dinate civil  authorities  of  a  neighboring  State, 
and  your  territory  is  open  to  its  constables;  in 
favor  of  their  military,  you  let  in  its  soldiery  ; 
in  favor  of  its  sovereign,  and  you  are  a  slave. 
Allow  him  to  talk  of  the  acts  and  machinations 
of  our  citizens,  and  send  over  his  soldiers  on 
the  principle  of  protection,  to  burn  the  prop- 
erty or  take  the  lives  of  the  supposed  offend- 
ers, and  you  give  up,  to  the  midnight  assault 
of  exasperated  strangers,  the  dwelling  and  life 
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of  every  inhabitant  on  the  frontier  whom  they 
may  suspect  of  a  disposition  to  aid  their  ene- 
mies. Never,  since  the  Treaty  of  1783,  had 
England,  in  time  of  peace  with  us,  any  more 
right  to  attack  an  enemy  at  Schlosser  than 
would  the  French  have  at  London,  in  time  of 
peace  with  England. 

"  The  full  domain,"  says  Vattel,  "  is  neces- 
sarily a  peculiar  and  exclusive  right.  The  gen- 
eral domain  of  a  nation  is  full  and  absolute  ; 
since  there  exists  no  authority  upon  earth  by 
which  it  can  be  limited;  it,  therefore,  excludes 
all  right  on  the  part  of  foreigners."  B.  II.,  ch. 
7,  sec.  79.  The  same  writer  defines  the  juris- 
diction of  courts  within  that  domain.  "The 
sovereignty  united  to  the  domain  establishes 
the  jurisdiction  of  the  nation  in  her  territories. 
It  is  her  province  to  exercise  justice  in  all  the 
places  under  her  jurisdiction  ;  to  take  cogni- 
zance of  the  crimes  committed,  and  the  differ- 
ences that  arise  in  the  country."  Id.,  sec.  84. 
"  It  is  unlawful,"  says  the  same  writer,  "to 
attack  an  enemy  in  a  neutral  country,  or  to 
commit  in  it  any  other  act  of  hostility."  B. 
III.,  ch.  7,  sec.  132.  "A  mere  claim  of  terri- 
tory," says  Sir  Wm.  Scott,  a  British  judge  of 
admiralty,  "is  undoubtedly  *very  high.  [*4 17 
When  the  fact  is  established,  it  overrules  every 
other  consideration."  The  Vrow  Anna  Catha- 
rina,  5  Rob.  Adm.,  20,  21.  And  he  refused  to 
recognize  a  right  of  capturing  an  enemy's  ship 
within  a  marine  league  of  our  coast.  The  Anna, 
La  Porte,  Id.,  332.  "We  only  exercise  the 
rjghts  of  war  in  our  own  territory,"  says  Byn- 
kershoek.  "  or  in  the  enemy's  or  in  a  territory 
which  belongs  to  no  one."  Quest.  Jur.  Pub., 
B.  I,  ch.  8.  "There  is  no  exception,"  says 
Chancellor  Kent,  "  to  the  rule  that  every  vol- 
untary entrance  into  neutral  territory,  with 
hostile  purposes  is  absolutely  unlawful."  1 
Kent,  Com.,  119,  4th  ed.  "The  jurisdiction 
of  courts,"  says  Marshall,  Ch.  J.,  "is  a  branch 
of  that  which  is  possessed  by  the  nation  as  an 
independent  sovereign  power.  The  jurisdiction 
of  the  nation  .within  its  own  territory,  is  neces- 
sarily exclusive  and  absolute.  It  is  susceptible 
of  no  limitation  not  imposed  by  itself;  any  re- 
striction derived  from  an  external  source  would 
imply  a  diminution  of  its  sovereignty  to  the 
extent  of  the  restriction,  and  an  investment  of 
that  sovereignty  to  the  same  extent  in  that 
power  which  could  impose  such  restriction." 
The  Exchange  v.  M'Fadden,  7  Cr.,  116,  136. 
That  these  are  not  rules  of  yesterday  ;  but 
have  formed  a  part  of  the  acknowledged  law 
of  nations  for  nearly  two  thousand  years,  may 
be  seen  in  Qrotius,  B.  III.,  ch.  4,  sec.  8,  n.  2. 
He  says  we  may  not  kill  or  hurt  an-enemy  in  a 
country  at  peace  with  us.  "  And  this  pro- 
ceeds, not  from  any  privilege  attached  to 
their  persons,  but  from  the  right  of  that  prince 
in  whose  dominions  they  are.  For  all  civil 
societies  may  ordain  that  no  violence  be  of- 
fered to  any  one  in  their  territories  but  by  a 
proceeding  in  a  judicial  way,  as  we  have  proved 
out  of  Euripides: 

'If  you  can  charjre  these  guests  with  an  offense, 
Do  it  by  law,  forbear  all  violence.' 

But  in  courts  of  justice,  the  merit  of  the  per- 
son is  considered,  and  this  promiscuous  pur- 
pose of  hurting  each  other  ceases.  Livy  re- 
lates, that  seven  Carthaginian  galleys  rode 
in  a  port  belonging  to  Syphax,  who,  at  that 
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418*1  lime,  was  at  *peace  both  with  the  Car 
thaginians  and  Romans;  and  that  Scipio  came 
that  way  with  two  galleys.  These  might  have 
been  seized  by  the  Carthaginians  before  they 
had  entered  the  port,  but  being  forced  by  a 
strong  wind  into  the  harbor,  before  the  Car- 
thaginians could  weigh  anchor,  they  durst  not 
assault  them  in  the  King's  haven."  Several 
more  modern  instances  of  a  like  character  are 
stated  by  Molloy,  De  Jur.  Mar.,  B.  I.,  ch.  1, 
sec.  16.  It  is  said  to  be  a  rule  in  the  modern 
law  of  nations,  that  not  only  must  the  parties 
refrain  from  hostilities  while  in  a  neutral  port; 
but  should  one  set  sail,  the  other  must  not,  till 
twenty-four  hours  after.  Martens  L.  of  Na- 
tions, B.  VIII.,  cb.  6,  sec.  6,  n.  And  a  doctrine 
about  as  strong  was  laid  down  by  Sir.  Wm. 
Scott,  in  the  case  of  The  Twee  uebroeders,  3 
Rob.  Adm.,  162. 

To  apply  these  authorities:  the  affidavit  of 
McLeod  suggests  that  Durfee  had,  on  the  day 
before  he  was  killed,  aided  in  transporting  mil- 
itary stores  to  Navy  Island,  and  surmises  that 
he  intended  to  continue  the  practice.  I  put  it 
again  that  the  war,  if  any,  was  by  England 
against  him  and  bis  associates;  not  against  the 
U.  8.  But  what  right,  I  again  ask,  had  she  to 
pursue  him  into  a  territory  at  peace?  That  she 
had  none,  I  have  shown  from  her  own  judge 
sitting  in  the  forum  of  nations,  from  one  of 
our  judges  sitting  in  the  like  forum,  from  au- 
thoritative publicists,  and  from  all  antiquity. 
I  have  shown  that  even  Punic  faith  felt  itself 
bound  to  let  an  enemy  go  free  whom  it  acci 
dentally  met  on  neutral  ground.  Within  the 
territory  of  a  nation  at  peace,  all  belliger- 
ent power,  all  belligerent  right,  is  paralyzed. 
They  have  passed  from  the  dominion  of  arms 
to  that  of  law.  "No  violence  can  be  offered," 
says  Grotius;  "but  you  must  proceed  in  a  ju- 
dicial way."  The  only  offense  against  our  law 
which  Durfee  had  committed,  was  in  setting 
on  foot  a  hostile  expedition  against  England, 
with  whom  we  were  at  peace.  So  far  I  admit 
he  was  guilty,  according  to  the  suggestion  in 
McLeod's  affidavit.  He  had  made  himself  a 
principal  in  the  aggression  of  McKenzie  and 
others;  for  there  are  no  accessories  in  misde- 
meanor. The  courts  were  open.  Why  did  not 
419*]  England  *prefer  her  complaint?  Was 
it  competent  for  her  to  allege  that  our  justice 
was  too  mild  or  too  tardy  and,  therefore,  sub- 
stitute the  firebrand  and  musket?  To  admit 
such  a  right  of  interference  on  any  ground  or 
in  any  way.  says  Marshall,  would  be  a  propor- 
tional diminution  of  our  own  sovereignty,  of 
which  judicial  power  makes  a  part.  "The  law 
of  nations,'/  says  Rutherforth,  "is  not  the  only 
measure  of  what  is  right  or  wrong  in  the  inter- 
course of  nations  with  each  other.  Every  na- 
tion has  a  right  to  determine,  by  positive  law, 
upon  what  occasions,  for  what  purposes,  and 
in  what  numbers,  foreigners  shall  be  allowed 
to  come  within  its  territories.  Ruth.,  B.  II., 
ch.  9,  sec.  6;  Vat.,  B.  II.,  ch.  7,  sec.  94. 

It  follows  from  the  authorities  cited,  that  a 
right  to  carry  on  mixed  war  never  extends  into 
the  territory  of  a  nation  at  peace.  It  can  be  ex- 
ercised on  the  high  seas  only,  or  in  a  territory 
which  is  vacant  and  belonging  to  nobody.  It 
is  in  modern  law  confined  mainly  to  the  case 
of  pirates.  But  even  these  cannot  be  arrested 
in  the  territory  of  a  foreign  nation  at  peace 
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with  the  sovereign  of  the  arresting  ship.   Mol- 
loy, De  Jur.  Mar.,  B.  I.  ch.  1,  sec.  16. 

But,  admitting  that  England  might  protect 
a  man  against  our  jurisdiction,  by  saying  be 
did  a  public  act  under  her  authority,  does  it 
not  behoove  her  at  least  to  show  that  she  has- 
acted  within  the  limits  of  her  own  jurisdic- 
tion, especially  where  she  has  prescribed  them 
to  herself  ?  Shall  her  declaration  inure  to  de- 
prive us  of  power  where  she  is  exceeding  her 
own?  And  this  brings  me  to  inquire  whether 
the  transaction  in  question  be  such  as  any  na- 
tional right  soJar  examined  can  sanction.  She 
puts  herself  as  we  have  seen,  on  the  law  of  de- 
fense and  necessity;  and  nothing  is  better  de- 
fined nor  more  familiar  in  any  system  of  juris- 
prudence, than  the  juncture  of  circumstances 
which  can  alone  tolerate  the  action  of  that  law. 
A  force  which  the  defender  has  a  right  to  re- 
sist, must  itself  be  within  striking  distance.  It 
must  be  menacing,  and  apparently  able  to  in- 
flict physical  injury  unless  prevented  by  the 
resistance  which  he  opposes.  The  rights  of 
self-defense  and  the  defense  *of  others  f*42O 
standing  in  certain  relations  to  the  defender, 
depend  on  the  same  ground;  at  least  they  are 
limited  by  the  same  principle.  It  will  be  suffi- 
cient, therefore,  to  inquire  of  the  right  so  far 
as  it  is  strictly  personal.  All  writers  concur  in 
the  language  of  Blackstone,  3  Bl.  Com. ,  4,  that, 
to  warrant  its  exertion  at  all,  the  defender  must 
be  forcibly  assaulted.  He  may  then  repel  force 
by  force,  because  he  cannot  say  to  what  length 
of  rapine  or  cruelty  the  outrage  may  be  car- 
ried, unless  it  were  admissible  to  oppose  one 
violence  with  another.  "But,"  he  adds,  "care 
must  be  taken  that  the  resistance  does  not  ex- 
ceed the  bounds  of  mere  defense  and  preven- 
tion; for  then  the  defender  would  himself  be- 
come the  aggressor."  The  condition  upon 
which  the  right  is  thus  placed,  and  the  limits 
to  which  its  exercise  is  confined  by  this  emi- 
nent writer,  are  enough  of  themselves,  when 
compared  with  McLeod's  affidavit,  to  destroy 
all  color  for  saying  the  case  is  within  that  con- 
dition, or  those  limits.  The  Caroline  was  not  in 
the  act  of  making  an  assault  on  the  Canadian 
shore;  she  was  not  in  a  condition  to  make  one; 
she  had  returned  from  her  visit  to  Navy  Isl- 
and, and  was  moored  in  our  own  waters  for 
the  night.  Instead  of  meeting  her  at  the  line, 
and  repelling  force  by  force,  the  prisoner  and 
bis  associates  came  out  under  orders  to  seek 
her  wherever  they  could  find  her,  and  were,  in 
fact,  obliged  to  sail  half  the  width  of  the  Niag- 
ara River,  after  they  had  entered  our  territory, 
in  order  to  reach  the  boat.  They  were  the  as- 
sailants: and  their  attack  might  have  been  le- 
gally repelled  by  Durfee,  even  to  the  destruc- 
tion of  their  lives.  The  case  made  by  the  affi- 
davit is  in  principle  this:  a  man  believes  that 
his  neighbor  is  preparing  to  do  him  a  personal 
injury.  He  goes  half  a  mile  to  his  house, 
breaks  the  door  and  kills  him  in  his  bed  at  mid- 
night. On  being  arraigned,  he  cites  the  law  of 
nature  ;  and  tells  us  that  he  was  attacked  by 
his  neighbor,  and  slew  him  on  the  principle  of 
mere  defense  and  prevention  ;  or,  in  the  lan- 
guage of  the  plea  of  son  assault  demensf.,  "  he 
made  an  assault  upon  me,  and  would  then  and 
there  have  beat  n;e,  had  I  not  immediately  de- 
fended myself  *against  him;  wherefore, [*4 21 
I  did  then  and  there  defend  myself  as  I  law 
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fully  might,  for  the  cause  aforesaid  ;  and  in 
doing  so  did  necessarily  and  unavoidably  beat 
him,  doing  him  on  such  occasion  no  unneces- 
sary damage.  And  if  any  damage  happened,  it 
was  occasioned  by  his  assault  and  my  necessary 
defense." 

To  excuse  homicide  in  self-defense,  says  an- 
other English  writer,  the  act  must  not  be  pre- 
meditated. He  must  first  retreat  as  far  as  he 
safely  can,  to  avoid  the  violence  threatened  by 
the  party  whom  he  is  obliged  to  kill.  The  re- 
treat must  be  with  an  honest  intention  to  es- 
cape; and  he  must  flee  as  far  as  he  conven- 
iently can  by  reason  of  some  impediment,  or 
as  far  as  the  fierceness  of  the  assault  will  per- 
mit him,  and  then  in  his  defense,  he  may  kill 
his  adversary.  1  Russ.  (Jr.,  544. 

Such  is  the  law  of  mixed  war,  on  neutral 
ground.  The  books  cited  are  treating  of  no 
narrow  technical  rule  peculiar  to  the  common 
law ;  but  the  law  of  nature  and  of  nations,  the 
same  everywhere,  of  such  paramount  force  as 
no  municipal  or  international  law  could  ever 
overcome;  and  intelligible  to  every  living  soul. 
It  is  easily  applied,  both  as  between  individu- 
als in  civil  society  and  nations  at  peace.  Pass- 
ing the  boundary  of  strict  not  fancied  neces- 
sity, the  remedy  lies  in  suit  by  the  State  or  cit- 
izen whose  rights  have  been  violated,  or  by  de- 
manding the  person  of  the  mischievous  fugi- 
tive who  has  broken  the  criminal  law  of  a  for- 
eign sovereign.  Accordingly,  Puffendorf ,  after 
considering  the  rights  of  private  war  in  a  state 
of  nature,  adds  :  "But  we  must  by  no  means 
allow  an  equal  liberty  to  the  members  of  civil 
States.  For  here,  if  the  adversary  be  a  for- 
eigner, we  may  resist  and  repel  him  any  way, 
at  the  instant  when  he  comes  violently  upon 
us  ;  but  we  cannot,  without  the  sovereign's 
command,  either  assault  him  whilst  his  mis- 
chief is  only  in  machination,  or  revenge  our- 
selves upon  him  after  he  hath  performed  the 
injury  against  us.  Puf.,  B.  II.,  ch.  5,  sec.  7. 
The  sovereign's  command  must,  as  we  have 
seen,  in  order  to  warrant  such  conduct  in  his 
subject,  be  a  denunciation  of  war. 
422*]  *England,  then, could  legally  impart 
no  protection  to  her  subjects  concerned  in  the 
destruction  of  The  Caroline,  either  as  a  party 
to  any  war,  to  any  act  of  public  jurisdiction  ex- 
ercised by  way  of  defense,  or  sending  her  serv- 
ants into  a  territory  of  peace.  That  her  act  was 
one  of  mere  arbitrary  usurpation  was  not  denied 
on  the  argument,  nor  has  this,  that  I  am  aware, 
been  denied  by  any  one  except  England  her- 
self. I  should  not,  therefore,  have  examined 
the  nature  of  the  transaction  to  any  consider- 
able extent,  had  it  not  been  necessary  to  see 
whether  it  was  of  a  character  belonging  to  the 
law  of  war  or  peace.  I  am  entirely  satisfied 
it  belongs  to  the  latter;  that  there  is  nothing  in 
the  case  except  a  body  of  men,  without  color  of 
authority,  bearing  muskets  and  doing  the  deed 
of  arson  and  death;  that  it  is  impossible,  even 
for  diplomatic  ingenuity,  to  make  it  a  case  of 
legitimate  war,  or  to  show  that  it  can  plausibly 
claim  to  come  within  any  law  of  war,  public, 
private,  or  mixed.  Even  the  British  minister 
is  too  just  to  call  it  war  ;  the  British  Govern- 
ment do  not  pretend  it  was  war. 

The  result  is,  that  the  fitting  out  of  the  ex- 
pedition was  an  unwarrantable  act  of  jurisdic- 
tion exercised  by  the  Provincial  Government 
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of  Canada  over  our  citizens.  The  movements 
of  the  boat  had  been  watched  by  the  Canadian 
authorities  from  the  opposite  shore.  She  had 
been  seen  to  visit  Navy  Island  the  day  before. 
Those  authorities  being  convinced  of  her  de- 
linquency, sentenced  her  to  be  burned;  an  act 
which  all  concerned  knew  would  seriously  en- 
danger the  lives  of  our  citizens.  The  sentence 
was,  therefore,  equivalent  to  a  judgment  of 
death  ;  and  a  body  of  soldiers  were  sent  to  do 
the  office  of  executioners. 

Looking  at  the  case  independently  of  British 
power,  no  one  could  hesitate  in  assigning  the 
proper  character  to  such  a  transaction.  The 
parties  concerned  having  acted  entirely  beyond 
their  territorial  or  magisterial  power,  are  treat- 
ed by  the  law  as  individuals  proceeding  on  their 
own  responsibility.  If  they  have  burned,  it  is 
arson;  if  a  man  has  been  killed,  it  is  murder. 

This  brings  us  to  the  great  question  in  the 
cause.  We  *have  seen  that  a  capital  [*423 
offense  was  committed  within  our  territory  in 
time  of  peace  ;  and  the  remaining  inquiry  is, 
whether  England  has  placed  the  offenders 
above  the  law  and  beyond  our  jurisdiction,  by 
adopting  and  approving  such  a  crime.  It  is 
due  to  her,  in  the  first  place,  to  deny  that  it 
has  been  so  adopted  and  approved.  She  has 
approved  a  public  act  of  legitimate  defense 
only.  She  cannot  change  the  nature  of  things. 
She  cannot  turn  that  into  lawful  war  which 
was  murder  in  time  of  peace.  She  may,  in 
that  way,  justify  the  offender  as  between  him 
and  his  own  government.  She  cannot  bind 
foreign  courts  of  justice  by  insisting  that  what 
in  the  eye  of  the  whole  world  was  a  deliberate 
and  prepared  attack,  must  be  protected  by  the 
law  of  self-defense. 

In  the  second  place,  I  deny  that  she  can,  in 
time  of  peace,  send  her  men  into  our  territory, 
and  render  them  impervious  to  our  laws  by 
embodying  them,  and  putting  arms  in  their 
hands.  She  may  declare  war,  but  if  she  claim 
the  benefit  of  peace,  as  both  nations  have  done 
in  this  instance,  the  moment  any  of  her  citi- 
zens enter  our  territory,  they  are  as  complete- 
ly obnoxious  to  punishment  by  our  law,  as  if 
they  had  been  born  and  always  resided  in  this 
country. 

I  will  not,  therefore,  dispute  the  construc- 
tion which  counsel  put  upon  the  language  or 
the  acts  of  England.  To  test  the  law  of  the 
transaction,  I  will  concede  that  she  had,  by 
Act  of  Parliament,  conferred  all  the  power 
which  can  be  contended  for  in  behalf  of  the 
Canadian  authorities,  as  far  as  she  could  do  so; 
that,  reciting  the  danger  from  piratical  steam- 
boats, she  had  authorized  any  colonel  of  her 
army  or  militia,  on  suspecting  that  a  boat  ly- 
ing in  our  waters  intended  illegally  to  assault 
the  Canadian  shore,  to  send  a  file  of  soldiers 
in  the  day  or  night  time,  burn  the  boat  and 
destroy  the  lives  of  the  crew;  that  such  a  stat- 
ute should  be  executed,  but  that  one  of  the 
soldiers  failing  to  make  his  escape,  should  be 
arrested  and  plead  the  Act  of  Parliament.  Such 
an  act  would  operate  well,  I  admit,  at  Chip- 
pewa,  and  until  the  men  had  reached  the 
thread  of  the  Niagara  River.  It  would  be  an 
impenetrable  shield  till  they  should  cross  the 
*line  of  that  country  where  Parliament  [*424 
have  jurisdiction.  Beyond,  I  need  not  say, 
it  must  be  considered  as  waste  paper.  Even  a 
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subsequent  statute  ratifying  and  approving  the 
original  authority  could  add  nothing  to  the 
protection  proffered  by  the  first.  It  would  be 
but  the  junction  of  two  nullities.  So  says  Mr. 
Locke,  on  Gov.,  B.  II.,  ch.  19,  sec.  289,  of  a 
King  even  in  his  own  dominions  :  "  In  what- 
soever he  has  no  authority.there  he  is  no  King, 
and  may  be  resisted  ;  for  wheresoever  the  au- 
thority ceases,  the  King  ceases  too,  and  be- 
comes like  other  men  who  have  no  authority." 
I  shall  not  cite  books  to  show  that  the  Queen 
of  England  has  no  authority  in  this  State  in  a 
time  of  peace. 

I  will  suppose  a  stronger  case:  that  England 
being  at  war  with  France,  should,  by  statute 
or  by  order  of  the  Queen,  authorize  her  sol- 
diery to  enter  our  territory  and  make  war  upon 
such  French  residents  as  might  be  plotting 
any  mischief  against  her.  Could  one  of  her 
soldiers  indicted  for  the  murder  of  a  French 
citizen  plead  such  a  statute  or  order  in  bar  ? 
If  he  could  not  as  against  a  stranger  and  so- 
journer  in  our  land,  I  need  not  inquire  wheth- 
er the  same  measure  of  protection  be  due  to 
Durfee,  our  fellow  citizen. 

"The  laws  of  no  nation,"  says  Mr.  J.  Story, 
"can  justly  extend  beyond  its  own  territories 
except  so  tar  as  regards  its  own  citizens.  They 
can  have  no  force  to  control  the  sovereignty 
or  rights  of  any  other  nation  within  its  own 
jurisdiction.  It  would  be  monstrous  to  sup 
pose  that  our  revenue  officers  were  authorized 
to  enter  into  foreign  ports  and  territories  for 
the  purpose  of  seizing  vessels  which  had  of- 
fended against  our  laws."  The  Apollon,  9 
Wh..  362,  371,  372.  He  has  examined  the 
question  at  large  in  his  book  on  the  Conflict  of 
Laws,  ch.  2,  sees.  17-22,  p.  19  of  2d  ed.  The 
result  is  that  no  nation  is  bound  to  respect  the 
laws  or  executive  acts  of  any  foreign  govern 
ment  intended  to  control  or  protect  its  citizens 
while  temporarily  or  permanently  out  of  their 
own  country,  until  it  first  declare  war.  Its  cit- 
izens are  then  subject  to  the  laws  of  war.  Till 
that  comes,  they  are  absolutely  bound  by  the 
425*]  laws  of  peace.  *While  this  prevails, 
a  foreign  executive  declaration  saying:  "My 
subject  has  offended  against  your  criminal 
laws;  I  avow  his  act:  punish  me,  but  impute 
nothing  to  him,"  is  a  nullity.  As  well  might  a 
nation  send  a  company  of  soldiers  to  contract 
debts  here,  and  forbid  them  to  be  sued,  saying, 
"The  debt  was  on  my  account,  discharge  my 
men,  and  charge  it  over  against  me  I"  Indeed, 
it  was  even  urged  on  the  argument,  that  the 
letter  of  Mr.  Fox  had  taken  away  the  remedy 
of  Wells,  the  boat-owner,  by  an  action  of  tres- 
pass against  McLeod  for  burning  the  boat. 
This  action  having,  it  seems, been  settled,  coun- 
sel resorted  to  it  as  an  illustrative  case.  Anoth- 
er action  brought  against  him  for  shooting  a 
horse  on  the  same  occasion,  it  was  said,  is  also 
defeated  by  the  same  principle.  Counsel  spoke 
as  if  Schlosser  had  undergone  a  sack,  and  its 
booty  had  become  a  matter  of  belligerent  right 
in  the  soldiery.  Surely,  the  imaginations  of 
counsel  must  have  been  heated.  It  seems  nec- 
essary to  remind  them  again  and  again,  even 
in  affirmance  of  their  own  admission,  that  we 
are  sitting  to  administer  the  laws  of  a  country 
which  was  at  peace  with  England  when  she 
sent  in  her  soldiery.  If  they  mean  that  the  ap- 
proval and  demand  in  Mr.  Fox's  letter  should, 
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under  the  law  of  peace,  have  the  sweeping  ef- 
fect which  is  claimed  for  it,  they  are  bound  to 
show  that  the  royal  mandate  improves  by  im- 
portation. The  Queen  has  no  power  at  home 
to  take  away  or  suspend,  fora  moment,  the 
jurisdiction  of  her  own  courts.  Nor  would  a 
command  to  discharge  uny  man  without  trial 
who  should  be  suspected  of  having  murdered 
her  meanest  subject,  be  deemed  a  venial  error. 
It  is  justly  a  source  of  the  Briton's  pride,  that 
the  law  by  which  his  life  and  property  are  pro- 
tected cannot  be  suspended  even  by  his  mon- 
arch; that  the  sword  of  justice  is  holden  by 
her  own  independent  ministers,  as  a  defense 
for  those  who  do  well,  but  constantly  threat- 
ening and  ready  to  descend  upon  the"  violator 
of  property  or  personal  safety ;  as  the  instru- 
ment of  a  municipal  law  which  knows  not  of 
any  distinction  between  the  throne  and  the 
cottage — a  law  constantly  struggling  in  theory 
at  least,  to  attain  a  perfection  that  shall  bring 
*all  on  earth  to  do  it  reverence;  "the  [*426 
greatest  as  fearing  its  power,  and  the  least  as 
not  unworthy  of  its  care." 

Much  was  said  on  the  argument  about  the 
extreme  hardship  of  treating  soldiers  as  crimi- 
nals, who,  it  was  insisted,  are  obliged  to  obey 
their  sovereign.  The  rule  is  the  same  in  respect 
to  the  soldier  as  it  is  with  regard  to  any  other 
agent  who  is  bound  to  obey  the  process  or  com- 
mand of  his  superior.  A  sheriff  is  obliged  to 
execute  a  man  who  is  regularly  sentenced  to 
capital  execution  in  this  State.  But  should  he 
execute  a  man  in  Canada  under  such  sentence, 
he  would  be  a  murderer.  A  soldier,  in  time 
of  war  between  us  and  England,  might  be 
compelled  by  an  order  from  our  Government 
to  enter  Canada  and  fight  against  and  kill  her 
soldiers.  But  should  Congress  pass  a  statute 
compelling  him  to  do  so  on  any  imaginable  ex- 
igency, or  under  any  penalty,  in  time  of  peace, 
if  he  should  obey  and  kill  a  man,  he  would  be 
guilty  of  murder.  The  mistake  is  in  suppos- 
ing that  a  sovereign  can  compel  a  man  to  go 
into  a  neighboring  country,  whether  in  peace 
or  war,  and  do  a  deed  of  infamy.  This  is  ex- 
emplified in  the  case  of  spies.  A  sovereign 
may  solicit  and  bribe;  but  he  cannot  command. 
A  thousand  commands  would  not  save  the  neck 
of  a  spy,  should  he  be  caught  in  the  camp  of 
the  enemy.  Vatt.,  B.  III.,  ch.  10,  sec.  179.  It 
is  a  mistake  to  suppose  that  a  soldier  is  bound 
to  do  any  act  contrary  to  the  law  of  nature,  at 
the  bidding  of  his  prince.  Vat.,  B.  I.,  ch.  4, 
sec.  53,  64;  Id.,  B.  III.,  ch.  2,  sec.  15;  Grot., 
B.  II,  ch.  26,  sec.  8,  n.  2,  3;  Puf.,  B.  VIII., 
ch.  1,  sec.  6,  7.  But  if  he  were,  he  must  en- 
dure the  evil  of  living  under  a  sovereign,  who 
will  issue  such  commands.  It  does  not  follow 
that  neighboring  countries  must,  submit  to  be 
infested  with  incendiaries  and  assassins,  be- 
cause men  are  obnoxious  to  punishment  in 
their  own  country  for  being  desirous  to  go 
through  life  with  bloodless  hands  and  a  quiet 
conscience.  The  Parisians  thought  themselves 
bound  to  obey  Charles  IX.,  when  he  ordered 
them  to  massacre  the  Huguenots.  Suppose 
they  had  obeyed  a  similar  order  to  massa- 
cre the  Huguenots  in  England;  would  such 
an  order*  have  been  deemed  a  valid  [*427 
plea,  on  one  of  them  being  arraigned  in 
the  Q.  B.?  It  might  have  been  pleaded  to 
an  accusation  of  murder  in  France — it  would 
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have  been  good,  as  between  the  criminal  and 
his  own  sovereign;  but  hardly,  I  suspect,  have 
been  deemed  so  by  Queen  Elizabeth's  judges. 
The  simple  reason  would  have  been  that  Charles 
IX.  had  no  jurisdiction  in  England.  He  might 
have  threatened  the  government  and  declared 
war,  if  such  a  meritorious  servant,  a  defender 
of  the  Church,  should  not  be  liberated  by  the 
judges.  But  there  is  no  legal  principle  on 
which  the  decrees  of  foreign  courts,  or  the  leg- 
islation of  foreign  Parliaments,  could  have 
ousted  the  judges  of  jurisdiction.  Charles 
might  have  ordered  his  minister  to  call  the 
massacre  a  public  act,  planned  and  executed  by 
himself,  he  having  authority  to  defend  and 
protect  his  Established  Church;  and  demanded 
a  release  of  the  man.  All  this  would  have 
added  no  force  to  the  plea.  Neither  Elizabeth 
herself,  nor  any  of  the  Tudors,  arbitrary  as 
the  Government  of  England  was,  would  have 
had  power  directly  to  take  away  the  jurisdic- 
tion of  the  judges.  Coke,  with  a  law-book  in 
his  hand,  could  have  baffled  the  sceptre  within 
its  own  territorial  jurisdiction.  It  should,  in 
justice  be  remarked,  that  Orte,  the  Governor 
of  Bayonne,  and  many  of  his  companions  in 
arms,  refused  to  co-operate  in  the  massacre  at 
home,  and  were  never  punished  for  disobedi- 
ence. He  replied  to  the  King,  that  he  had 
sounded  his  garrison,  and  found  many  brave 
soldiers  among  them,  but  not  a  single  execu- 
tioner. Suppose  a  prince  should  command  a 
soldier  to  commit  adultery,  incest  or  perjury; 
the  prince  goes  beyond  his  constitutional  pow- 
er, and  has  no  more  right  to  expect  obedience 
than  a  corporal  who  should  summarily  issue 
his  warrant  for  the  execution  of  a  soldier. 
Vide  1,  Burl.  Law  of  Nature,  pt.  2,  ch.  11, 
sec.  8. 

Every  political  and  civil  power  has  its  legal 
limits.  The  autocrat  may,  indeed,  take  the 
lives  of  his  own  subjects,  for  disobeying  the 
most  arbitrary  commands;  but  even  his  behests 
cannot  impart  protection  to  the  merest  slave 
428*]  as  *against  a  foreign  government.  Pub- 
lic war  itself  has  its  jurisdictional  limits.  Even 
that,  in  its  pursuit  after  a  flying  enemy  is,  we 
have  seen,  arrested  by  the  line  of  a  country  at 
peace.  Beside  the  limit  which  territory  thus 
imposes,  there  are  also,  even  in  general  war, 
other  jurisdictional  restraints,  as  there  are  in 
courts  of  justice.  An  order  emanating  from 
one  of  the  hostile  sovereigns  will  not  justify  to 
the  other  every  kind  of  perfidy.  The  case  of 
spies  has  been  already  mentioned.  An  emissary 
sent  into  a  camp  with  orders  to  corrupt  the 
adverse  general,  or  bribe  the  soldiery,  would 
stand  justified  to  his  immediate  sovereign. 
Vat.,  B.  III.,  ch.  10,  sec.  180;  though  even  he 
could  not  legally  punish  a  refusal.  In  respect 
to  the  enemy,  the  orders  would  be  an  obvious 
excess  of  jurisdiction.  The  emissaries  sent  by 
Sir  Henry  Clinton  in  1781  to  seduce  the  sol- 
diers of  the  Pennsylvania  line,  falling  into  the 
hands  of  the  Americans,  were  condemned  and 
immediately  executed.  4  Marsh.  Life  of  Wash- 
ington, 366,  1st  ed.  Entering  the  adverse 
camp  to  receive  the  treacherous  propositions 
of  the  general,  is  an  offense  much  more  venial. 
It  is  even  called  lawful,  in  every  sense,  as  be- 
tween the  sovereign  and  employee.  Vat.,  B. 
III.,  ch.  10,  sec.  181.  Yet  in  the  case  of  Ma- 
jor Andre,  an  order  to  do  so  was,  as  between 
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the  two  hostile  countries,  held  to  be  an  excess 
of  jurisdiction. 

These  cases  are  much  stronger  than  any 
which  can  be  supposed  between  nations  at 
peace.  In  time  of  war,  such  perfidy  is  expect- 
ed. In  time  of  peace,  every  citizen,  while 
within  his  own  territory,  has  a  double  ground 
for  supposing  himself  secure — the  legal  invio- 
lability of  that  territory,  and  the  solemn  pledge 
of  the  foreign  sovereignty. 

The  distinction,  that  an  act  valid  as  to  one 
may  be  void  as  to  another,  is  entirely  familiar. 
A  man  who  orders  another  to  commit  a  trespass, 
or  approves  of  a  trespass  already  committed  for 
his  benefit,  may  be  bound  to  protect  his  serv- 
ant.while  it  would  take  nothing  from  the  liabili- 
ty of  the  servant  to  the  party  injured.  As  to  him, 
it  could  merely  have  the  effect  of  adding  an- 
other defendant,  who  *might  be  made  [*42i> 
jointly  or  severally  liable  with  the  actual  wrong- 
doer. A  case  in  point  is  mentioned  by  Vattel, 
B.  III.,  ch.  2,  sec.  15.  If  one  sovereign  order 
his  recuiting  officer  to  make  enlistments  in  the 
dominion  of  another,  in  time  of  peace  between 
them,  the  officer  shall  be  hanged  notwithstand- 
ing the  order,  and  war  may  also  be  declared 
against  the  offending  sovereign.  Vide  a  like 
instance,  Id.,  B.  I.,  ch.  6,  sec.  75. 

What  is  the  utmost  legal  effect  of  a  foreign 
sovereign  approving  of  a  crime  which  his  sub- 
ject has  committed  in  a  neighboring  territory? 
The  approval,  as  we  have  already  in  part  seen' 
can  take  nothing  from  the  criminality  of  the 
principal  offender.  Whatever  obligation  his 
nation  may  be  under  to  save  him  harmless, 
this  can  be  done  only  on  the  condition  that  he 
confine  himself  within  her  territory.  Vat.,  B. 
II.,  ch.  6,  sec.  74.  Then,  by  refusing  to  make 
satisfaction,  to  punish,  or  to  deliver  him  up, 
on  demand,  from  the  injured  country,  or  by 
approving  the  offense,  the  nation,  says  Vattel, 
becomes  an  accomplice.  Id.,  sec.  76.  Black- 
stone  says,  an  accomplice  or  abettor,  4  Com. , 
68  ;  and  Rutherforth,  still  more  nearly  in  the 
language  of  the  English  law,  an  accessary  after 
the  fact.  B.  II.,  ch.  9,  sec.  12.  No  book  sup- 
poses that  such  an  act  merges  the  original  of- 
fense, or  renders  it  imputable  to  the  nation 
alone.  The  only  exception  lies  in  the  case  of 
a  crime  committed  by  an  ambassador  ;  not  be- 
cause he  is  guiltless,  but  by  reason  of  the  ne- 
cessity that  he  should  be  privileged,  and  the 
extraterritorial  character  which  the  laws  of 
nations  has,  therefore,  attached  to  his  person. 
Hence,  say  the  books,  he  can  be  proceeded 
against  no  otherwise  than  by  a  complaint  to  his 
own  nation, which  will  make  itself  a  party  in  his 
crime  if  it  refuse  either  to  punish  him  by  its 
authority,  or  to  deliver  him  up  to  be  punished 
by  the  offended  nation.  Ruth.,  B.  II.,  ch.  9, 
sec.  20.  Independently  of  this  exception,  there- 
fore, Rutherforth  insists,  with  entire  accuracy, 
that  "as  far  as  we  concur  in  what  another  man 
does,  so  far  the  act  is  our  own;  and  the  effects 
of  it  are  chargeable  upon  us  as  well  as  upon 
him."  *Ruth.,  B.  I.,  ch.  17,  sec.  6.  A  [*43O 
nation  is  but  a  moral  entity;  and,  in  the  nature 
of  things,  can  no  more  wipe  out  the  offense  of 
another  by  adopting  it,  than  could  a  natural 
person.  And  the  learned  writer  just  cited  ac- 
cordingly treats  both  cases  as  standing  on  the 
same  principle.  B.  II.,  ch.  9,  sec.  12.  "Nothing 
is  more  usual,"  says  Puffendorf,  "than  that 
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every  particular  accomplice  In  a  crime  be  made 
to  suffer  all  that  the  law  inflicts."  B.  III.,  ch. 
1,  sec.  5.  Vattel  says,  of  such  a  case,  B.  II., 
ch.  6,  sec.  75  :  "If  the  offended  State  have  the 
offender  in  her  power,  she  may  without  scru- 
ple punish  him."  Again  ;  if  he  have  escaped 
and  returned  to  his  own  country,  she  may  ap- 
ply for  justice  to  his  sovereign,  who  ought, 
under  some  circumstances,  to  deliver  him  up. 
Id.,  sec.  76.  Again,  he  says,  "She  may  take 
satisfaction  for  the  offense  herself,  when  she 
meets  with  the  delinquent  in  her  own  territo 
ries."  B.  IV.,  ch.  4,  sec.  52.  I  before  cited  two 
instances  in  which  positive  orders  by  his  sov- 
ereign to  commit  a  crime,  are  distinctly  held 
to  render  both  the  nation  and  its  subject  ob 
noxious  to  punishment.  Vat.,  B.  III.,  ch.  2, 
sec  15  ;  Id.,  B.  I.,  ch.  6,  sec.  75  ;  Vide,  also,  1 
Burl.,  pt.  2,  ch.  11,  sec.  10. 

Was  it  ever  suggested  by  anyone  before  the 
case  of  AfcLeod  arose,  that  the  approval  by  a 
monarch  should  oust  civil  jurisdiction,  or  even 
so  much  as  mitigate  the  criminal  offense?  nay, 
that  the  coalition  of  great  power,  with  great 
crime,  does  not  render  it  more  dangerous,  and 
therefore  more  worthy  of  punishment  under 
every  law  by  which  the  perpetrator  can  be 
reached  ? 

Could  approbation  and  avowal  have  saved 
the  unhappy  Mary,  Queen  of  Scots,  where 
would  have  been  the  civil  jurisdiction  of  Eliz- 
abeth's commissioners  ?  The  very  charge  of 
an  attempt  by  Mary  to  dethrone  and  assassin- 
ate the  British  Queen,  implied  the  approbation 
and  active  concurrence  of  one  crowned  head 
at  least.  Could  the  criminal  have  been  saved 
by  any  such  considerations,  the  enterprise 
might  truly  have  been  avowed  as  one  which 
had  been  planned  by  the  leading  governments 
of  Catholic  Europe.  The  Pope,  then  having 
at  least  some  pretensions  to  jurisdiction  even 
431*]  *in  England,  had  openly  approved  it 
under  his  seal.  The  Spanish  ambassador  at 
Paris  was  a  party  relied  upon  to  follow  up  the 
event  with  an  invasion.  Would  James,  the  son 
of  the  accused,  have  hesitated  to  join  in  the 
avowal,  could  he  have  thus  been  instrumental 
in  saving  the  life  of  his  mother  ?  Yet  the  prin- 
ciple was  not  thought  of  in  the  whole  course 
of  that  extraordinary  affair.  Mary  openly 
avowed  her  general  treason  as  a  measure  of  de- 
fense and  protection  to  herself,  though  she  de- 
nied all  participation  in  the  plot  to  assassinate 
Elizabeth.  Yet  the  only  ground  taken,  was 
the  technical  one  (not  the  less  valid  because 
technical),  that  the  accused  was  personally 
privileged  as  a  monarch  and  could  not  be  tried 
under  the  English  law  which  required  a  jury 
composed  of  her  peers.  It  was  added,  that  she 
came  into  the  kingdom  under  the  law  of  nations, 
and  had  enjoyed  no  protection  from  the  En- 
glish law,  having  been  continually  kept  as  a 
prisoner.  Vide  the  case  stated  and  examined 
in  the  light  of  international  law,  2  Ward,  L.  of 
Nations,  564.  No  one  pretended  that  her  ap- 
probation, or  that  of  a  thousand  monarchs, 
could  have  reflected  any  degree  of  exemption 
from  judicial  cognizance,  upon  the  alien  serv- 
ants in  her  employment.  Such  a  principle 
would  have  filled  England  with  an  army,  in 
time  of  peace,  disguised  as  Jesuits;  for  the  big- 
otry of  monarchs  would,  at  that  day,  have  led 
them  to  avow  any  system  of  pernicious  espion- 
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age  which  could  have  served  the  purposes  of 
the  Pope  by  executing  bis  bull  of  excommuni- 
cation against  Elizabeth. 

Canada  again  being  disturbed,  and  our  citi- 
zens aiding  the  revolt  by  boats,  provisions  or 
money,  the  purposes  of  England  would  cer- 
tainly require  such  conduct  to  be  put  down  at 
all  events.  Adopt  the  principle,  that  she  may 
by  avowal  protect  her  soldiery,  who  steal  upon 
our  citizens  at  midnight,  from  all  punishment 
at  the  common  law,  and  before  you  could  get 
even  a  remonstrance  from  Washington,  your 
whole  frontier  might  be  made  a  tabula  ra»a. 
No.  Before  England  can  lawfully  send  a  sin- 
gle soldier  for  hostile  purposes,  she  must  as- 
sume the  responsibility  of  public  war. 

*Her  own  interests  demanding  the  [*432 
application  of  the  rule,  she  perfectly  under- 
stands its  force.  What  regard  have  her  courts 
ever  paid  to  the  voice  of  public  authority  on 
this  side  the  line,  when  it  sought  to  cover  even 
territory  to  which  the  U.  S.  denies  her  title  1 
The  mere  act  of  taking  a  census  in  the  disput- 
ed territory  under  the  authority  of  Maine,  was 
severely  punished  by  the  English  municipal 
magistrates.  Had  a  posse  of  constables  or  a 
company  of  militia  bearing  muskets  been  sent 
toaidthecensor.in  what  book  or  in  what  usage 
could  she  have  found  that  this  would  devest 
her  courts  of  jurisdiction,  and  put  the  cabinet 
of  St.  James  to  a  remedy  by  a  remonstrance  or 
war  ?  Had  the  posse  been  arrested  by  her  sher- 
iff, and  in  mere  defense  had  killed  him,  and 
this  nation  had,  after  some  two  or  three  years, 
avowed  the  act,  would  she  have  thought  of 
conceding  that,  in  the  meantime,  all  power  of 
her  courts  over  the  homicides  had  been  sus- 
pended, or  finally  withdrawn  ? 

But  it  is  said  of  the  case  at  bar,  here  is  more 
than  a  mere  approval  by  the  adverse  Govern- 
ment; that  an  explanation  has  been  demanded 
by  the  Secretary  of  State,  and  the  British  am- 
bassador has  insisted  on  McLeod's  release;  and 
counsel  claim  for  the  joint  diplomacy  of  the  U. 
S.  and  England  some  such  effect  upon  the 
power  of  this  court  as  a  certiorari  from  us 
would  have  upon  a  County  Court  of  General 
Sessions.  It  was  spoken  of  as  incompatible 
with  a  judicial  proceeding  against  McLeod  in 
this  State  ;  as  a  suit  actually  pending  between 
two  nations,  wherein  the  action  of  the  General 
Government  comes  in  collision  with,  and  su- 
persedes our  own. 

To  such  an  objection  the  answer  is  quite  ob- 
vious. Diplomacy  is  not  a  judicial,  but  exec- 
utive function;  and  the  objection  would  come 
with  the  same  force,  whether  it  were  urged 
against  proceeding  in  a  court  of  this  State  or 
the  U.  S.  Whether  an  actual  exertion  of  the 
treaty-making  power,  by  the  President  and 
Senate,  or  any  power  delegated  to  Congress  by 
the  Federal  Constitution,  could  work  the  con- 
sequences contended  for,  we  are  not  called 
upon  to  inquire.  Whether  the  Executive  of  the 
nation  (supposing  *the  case  to  belong  [*433 
to  the  national  court),  or  the  Executive  of  this 
State  might  not  pardon  the  prisoner,  or  direct 
a  nolle  prosequi  to  be  entered,  are  considera- 
tions with  which  we  have  nothing  to  do. 

The  executive  power  is  a  constitutional  de- 
partment in  this  as  in  every  well  organized 
government,  entirely  distinct  from  the  judicial. 
And  that  would  be  so,  were  the  National  Gov- 
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•eminent  blotted  out,  and  the  State  of  N.  Y. 
left  to  take  its  place  as  an  independent  nation. 

Not  only  are  our  Constitutions  entirely  ex- 
plicit in  leaving  the  trial  of  crimes  exclusively 
in  the  hands  of  the  judiciary;  but  neither  in 
the  nature  of  things,  nor  in  sound  policy,  can 
it  be  confided  to  the  executive  power.  That 
can  never  act  upon  the  individual  offender; 
but  only  by  requisition  on  the  foreign  govern- 
ment; and  in  the  instance  before  us,  it  has  no 
power  even  to  inquire  whether  it  be  true  that 
McLeod  has  personally  violated  the  criminal 
laws  of  this  State.  It  has  charge  of  the  ques- 
tion in  its  national  aspect  only.  It  must  rely 
on  accidental  information,  and  may  place  the 
whole  question  on  diplomatic  considerations. 
These  may  be  entirely  wide  either  of  the  fact 
or  the  law  as  it  stands  between  this  State  and 
the  accused.  The  whole  may  turn  on  ques- 
tions of  national  honor,  national  strength,  the 
•comparative  value  of  national  intercourse,  or 
even  a  point  of  etiquette. 

Upon  the  principle  contended  for,  every  ac- 
cusation which  has  been  drawn  in  question  by 
the  executive  power  of  two  nations,  can  be  ad- 
justed by  negotiation  or  war  only.  The  indi- 
vidual accused  must  go  free,  no  matter  to 
what  extent  his  case  may  have  been  misap- 
prehended by  either  power.  No  matter  how 
•criminal  he  may  have  been,  if  his  country, 
though  acting  on  false  representations  of  the 
oase,  may  have  been  led  to  approve  of  the  trans- 
action and  negotiate  concerning  it,  the  demands 
of  criminal  justice  are  at  an  end. 

Under  circumstances  the  executive  power 
might,  in  the  exercise  of  its  discretion,  be 
bound  to  disregard  a  venial  offense  as  no  breach 
of  treaty,  which  the  judiciary  would  be 
434*]*obliged  to  punish  as  a  breach  of  inter- 
national law.  Suppose  some  of  our  citizens  to 
attack  the  British  power  in  Canada,  and  the 
Queen's  soldiers  to  follow  the  heat  of  repelling 
them  by  crossing  the  line  and  arresting  the  of- 
fenders, doing  no  damage  to  anyone  not  actual- 
ly engaged  in  the  conflict.  The  line  being  ab- 
solutely impassable  in  law  for  hostile  purposes, 
the  arrest  on  this  side  would  be  a  technical 
false  imprisonment,  for  which  we  should  be 
bound  to  convict  the  soldiers  if  arrested  here; 
while  the  executive  power  might  overlook  the 
intrusion  as  an  accidental  and  innocent  viola- 
tion of  national  territory.  Vat.,  B.  IV.,  ch.  4, 
sec.  43. 

I  forbear  now  to  notice  particularly  some 
of  the  legal  passages  and  cases  which  were  re- 
ferred to  by  the  prisoner's  counsel  in  the  course 
of  the  argument;  not  for  the  reason  that  I  have 
omitted  to  examine  them,  but  because  I  con- 
sider them  inapplicable  under  the  views  I  have 
felt  it  my  duty  to  take  of  the  prisoner's  case. 
They  were  principally  of  three  classes:  first, 
passages  from  books  on  the  law  of  nations  as 
to  what  is  public  war,  and  the  protection  due 
to  soldiers  while  engaged  in  the  prosecution  of 
such  a  war  by  their  sovereign  against  a  public 
•enemy;  secondly,  the  general  obligations  of 
obedience  as  between  him  and  his  sovereign, 
whether  in  peace  or  war;  and  thirdly,  cases 
from  our  own  books  relative  to  the  conflicting 
powers  of  the  General  and  State  Governments. 
The  case  of  Elphinstone  v.  Bedreechund,  1 
Knapp,  316,  related  to  the  breach  of  an  actual 
military  capitulation  entered  into  during  an 
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acknowledged  public  war  between  England 
and  one  of  the  petty  sovereignties  of  India. 

In  considering  the  question  of  jurisdiction, 
I  have  also  forborne  to  notice  that  branch  of 
the  affidavit  which  sets  up  an  alibi.  McLeod's 
counsel  very  properly  omitted  to  insist  on  it  as 
at  all  strengthening  the  claim  of  privilege.  In- 
deed, they  said  the  clause  was  put  in  merely 
by  way  of  protestando.  If  it  was  inserted  with 
the  intention  of  having  it  taken  as  true  upon 
this  motiou,  that  alone  would  destroy  all  pre- 
tense for  any  objection  to  our  jurisdiction. 
His  surrender  *was  demanded  upon  the  [*435 
hypothesis  that  he  was  acting  under  public  au- 
thority. If  in  truth  he  was  not,  or  was  not  act- 
ing at  all,  he  enjoys  according  to  his  own  con- 
cession no  greater  privilege  than  any  other 
man.  The  essential  circumstance  relied  on  as 
going  to  the  question  of  jurisdiction,  turns  out 
to  be  fictitious;  and  the  argument  must  be  that 
we  have  no  power  to  try  the  question  of  alibi. 
On  that  and  every  other  lawful  ground  of  de- 
fense he  will  be  heard  by  counsel  on  his  trial. 

It  is  proper  to  add,  that  if  the  matters  urged 
in  argument  could  have  any  legal  effect  in  fa- 
vor of  the  prisoner,  I  should  feel  entirely  clear 
that  they  would  be  of  a  nature  available  before 
the  jury  only.  And  that,  according  to  the  set- 
tled rules  of  proceeding  on  habeas  corpus,  we 
should  have  no  power  even  to  consider  them 
as  a  ground  for  discharging  the  prisonef.  I 
took  occasion  to  show  in  the  outset,  that  in  no 
view  can  the  evidence  for  the  prosecution  or 
the  defense  be  here  examined  independently 
of  the  question  of  jurisdiction,  and  I  entertain 
no  doubt  that  whenever  an  indictment  for  a 
murder  committed  within  our  territory  is 
found,  and  the  accused  is  arrested,  these  cir- 
cumstances give  complete  jurisdiction. 

I  know  it  is  said  by  the  English  books,  that 
even  in  a  case  of  mixed  war,  viz. :  a  hostile  in- 
vasion of  England  by  private  persons,  the  com- 
mon law  courts  have  not  jurisdiction.  It  was 
so  held  in  Per/an  Warbeck's  case.  He  was  pun- 
ished with  death  by  sentence  of  the  constable 
and  marshal,  who  it  is  said  in  Calvin's  case,  7 
Co.,  11,  12,  had  exclusive  jurisdiction.  S.  P., 
1  Curw.  Hawk.,  ch.  2,  sec.  6.  p.  9;  see,  Dy., 
145  a.  But  that  rests  on  a  distribution  of  ju- 
dicial power  entirely  unknown  to  this  State  or 
this  nation:  The  court  of  the  constable  and 
marshal  seems  to  have  an  ancient  right  not 
very  well  defined  by  the  common  law,  of  try- 
ing all  military  offenses,  as  appears  by  the 
Stat.,  2,  ch.  2;  vide,  2  Pick.  Stat.,  atL.,  p.  310, 
which  was  passed  to  settle  conflicting  claims 
of  jurisdiction  between  that  and  the  ordinary 
courts.  Vide,  also,  3  Inst.,  48.  The  whole  is 
obviously  inapplicable  to  this  country;  and  I 
*suspect  pretty  much  obsolete  in  En-  [*436 
gland.  It  never  cafl  have  been  held  in  England 
or  any  country,  that  where  a  common  law 
courtis  proceeding  on  an  indictment  for  a  com- 
mon law  offense  against  one  arrested  and 
brought  before  it,  a  mere  suggestion  by  affida- 
vit that  the  offense  imputed  pertains  to  deeds 
of  arms,  either  in  a  public  or  mixed  war,  shall 
take  away  power  to  try  whether  the  prisoner 
be  guilty  or  not  of  the  charge  contained  in  the 
indictment. 

All  homicide  is  presumed  to  be  malicious, 
and  therefore  murder,  until  the  contrary  ap- 
pear upon  evidence.  "  The  matter  of  fact," 
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says  Foster,  "viz.:  whether  the  facts  alleged 
by  way  of  justification,  excuse  or  alleviation, 
are  true,  is  the  proper  and  only  province  of 
the  jury."  Foster,  266.  Lawful  defense  by  an 
individual  (still  recognized,  it  seems,  by  the 
law  of  nature  under  the  name  of  private  war, 
Grot.,  B.  J.,  ch.  8,  sec.  2)  is  one  instance.  Fos- 
ter, 278.  That  he  acted  in  right  of  a  nation, 
or  under  public  authority,  is  no  more  than 
matter  of  justification.  It  is  like  the  case  men- 
tioned in  Foster,  265— the  public  execution  of 
malefactors— and  the  jury  must  judge  whether 
the  authority  may  not  have  been  exceeded. 
But  more,  when  public  or  mixed  war  is  alleged 
in  mitigation. either  allegation  may  be  fictitious, 
and  it  should  be  put  to  the  jury,  on  the  proper 
evidence,  whether  it  existed  or  not.  The  rea- 
son is  plain,  says  Ld.  Hale;  for  the  war  may 
be  begun  by  the  foreign  prince  only,  where  it 
is  public;  and  he  supposes  it  still  plainer  where 
the  war  is  between  the  king  and  an  invading 
alien,  being  the  subject  of  a  nation  with  whom 
the  king  is  at  peace.  1  Hale,  P.  C.,  163.  164. 
The  same  writer  puts  the  case  of  plunder  or 
robbery  by  an  enemy,  tempvabelU,  which  would 
not  in  general  be  burglary.  Yet  he  admits  it 
might  be  otherwise  if  the  act  were  not  done  in 
the  regular  prosecution  of  the  war.  Id. ,  565. 

Suppose  a  prisoner  of  wai  to  escape,  and 
that  on  his  way  home,  and  before  he  crossed 
the  line,  he  should  set  fire  to  a  farm  house  in 
the  night,  and  kill  the  inmates;  is  there  a  doubt 
that  he  might  properly  be  convicted  either  of 
arson  or  murder  ?  When  a  grand  jury  have 
437*]  charged  that  a  man  *has  committed 
murder  within  this  State,  I  can  imagine  no 
case,  whether  the  charge  relate  to  the  time  of 
open  public  war  or  peace,  in  which  he  can 
claim  exemption  from  trial.  If  he  show  that  he 
was  in  truth  acting  as  a  soldier  in  time  of  pub- 
lic war,  the  jury  will  acquit  him.  The  judge 
will  direct  them  to  obey  the  law  of  nations, 
which  is  undoubtedly  a  part  of  the  common 
law.  So  if  the  accused  were  acting  in  defense 
against  an  individual  invader  of  his  country. 
But  above  all  things,  it  is  important  in  the  lat- 
ter case  for  the  jury  to  inquire  whether  his  alle- 
gation of  defense  be  not  false  or  colorable. 
They  cannot  allow  as  an  act  of  defense,  the 
willful  pursuing  even  such  an  enemy,  though 
dictated  by  sovereign  authority, into  a  country 
at  peace  with  the  sovereign  of  the  accused, seek- 
ing out  that  enemy  and  taking  his  life.  Such 
a  deed  can  be  nothing  but  an  act  of  vengeance. 
It  can  be  nothing  but  a  violation  of  territory, 
a  violation  of  the  municipal  law,  the  faith  of 
treaties,  and  the  law  of  nations.  The  Govern- 
ment of  the  accused  may  approve,  diplomacy 
may  gloze,  but  a  jury  can  only  inquire  wheth- 
er he  was  a  party  to  the  deed,  or  to  any  act  of 
illegal  violence  which  he  knew  would  proba- 
bly endanger  human  life.  If  satisfied  that  he 
was  not,  as  I  sincerely  hope  they  may  be,  upon 
the  evidence  in  the  case  before  us,  they  will 
then  have  the  pleasant  duty  to  perform  of  pro- 
nouncing him  not  guilty.  But  whatever  may 
be  their  conclusion,  we  feel  the  utmost  confi- 
dence that  the  prisoner,  though  a  foreigner, will 
have  no  just  cause  to  complain  that  he  has  suf- 
fered wrong  at  the  hands  of  an  American  jury. 

At  our  hands,  the  prisoner  has  a  right  to  re- 
quire an  answer  upon  the  facts  presented  by 
his  papers,  whether  in  law  he  can  properly  be 
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holden  to  a  trial.  We  have  had  no  choice  but 
to  examine  and  pronounce  upon  the  legal  char- 
acter of  those  facts,  in  order  to  satisfy  ourselves- 
of  the  bearing  they  might  have  on  the  novel 
and  important  question  submitted.  That  ex- 
amination has  led  totbeconclusion  that  we  have 
no  power  to  discharge  the  prisoner. 

He  must,  therefore,  be  remanded, to  take  his 
trial  in  the  ordinary  forms  of  law. 

Ordered  accordingly. 

Same  case— 25  Wend.,  483. 

Habeas  Corpus—  Office  of— What  may  be  traversed 
upon.  Explained— 1  Park.,  235 :  6  Park.,  690. 

Cited  In— 5  Hill,  168;  1  Barb..  a50:  3  Barb.,  39;  I 
Barb..  33 :  61  Barb..  625 ;  8  How.  Pr.,  482 :  21  How. 
Pr.,  82 ;  3  Abb.  Pr..  398 ;  19  Abb.  Pr..  401 :  14  Abb.  N. 
8.,  343:  1  Park.,  189 :  5  Park.,  66,  81 :  1  Daly,  571 :  7 
Lear.  Obs..  51 ;  2  Abb.  U.  8.,  385 ;  48  Am.  Rep.,  460  (3» 
Ohio  St..  377). 

Homicide— Presumption  of  malice.  Cited  in— 42  N. 
Y.,  7  (1  Am.  Rep.,  484) ;  12  Minn.,  543;  43  Am.  Dec., 
392  (9  Met.,  121). 

Warrant  of  arrest— Commitment—  What  must  re- 
cite. Cited  in-84  N.  Y.,  444 ;  28  Hun.  231 ;  49  Barb., 
92;  45  How.  Pr.,  311 :  64  How.  Pr.,  46;  11  Leg.  Obs., 
311. 

Bail—  Who  and  when  entitled  to  be  admitted  to. 
Cited  in— 8  Barb.,  163 :  14  Abb.  N.  8.,  341.  n.;  3  Park., 
322 ;  4  Park.,  654. 

Also  cited  In— 21  Ind.,  387. 
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Mortgage  of  Chattels — Possession  Continued  in 
Mortgagor — Question  of  Fraud  for  Jury. 

Since  the  decision  of  the  Court  for  the  Correction 
of  Errors  in  Smith  v.  Acker.  23  Wend.,  653,  if  there 
is  evidence  that  a  mortgage  of  chattels  was  given 
for  a  true  debt,  the  question  of  fraud  as  to  creditors 
arising  from  continued  possession  in  the  mortgagor, 
must  be  submitted  to  the  jury,  whether  such  pos- 
session be  satisfactorily  explained  or  not ;  and  a  ver- 
dict either  way  will  conclude  the  parties. 

And  aemble,  the  rule  is  the  same  where  a  like  ques- 
tion is  raised  upon  a  bill  of  sale  absolute  on  its  face. 

Qucere,  whether  the  Court  of  Chancery  is  not  still 
left  to  act  upon  the  doctrine  as  formerly  understood 
in  reference  to  questions  of  this  character. 

Bronson,  J.,  dissented,  holding  that  though  the  de- 
cision in  Smith  v.  Acker,  was  binding  on  tne  parties 
to  the  particular  suit,  it  should  not  be  followed  as  a 
precedent. 

Citations— 3  Co..  80.  81 ;  23  Wend.,  103,  653 :  2  R.  8., 
70,  2d  ed..  tit.  2,  sec.  5;  tit.  3.  sees.  1. 4:  71.  sec.  9:  Rob.. 
Fraud.  Conv.,  548  ;  12  Wend.,  61,  297  ;  16  Wend..  258,. 
523 :  17  Wend..  53,  492 ;  19  Wend.,  444 ;  21  Wend.,  169 ; 
9  Wend.,  80,  511;  9  Johns.,  337;  2  Wend..  596:  20  Wend... 
338,  507, 564  ;  18  Wend.,  257  :  5  Cow.,  547,  567,  569;  15 
Johns.,  571 ;  7  Cow.,  713 ;  24  Wend..  587,  641;  22  Wend., 
369,  483 ;  16  Johns.,  146 ;  32  Hen.  VIII.,  ch.  30. 

T)  EPLEVIN,  tried  before  Ruggles,  C.  Judge,. 
Jt  at  the  Dutchess  Circuit  in  October,  1839. 
The  plaintiffs  are  paint,  oil  and  dye-wood 
merchants  in  the  City  of  N.  Y.  Prior  to  1837, 
Washington  Davids  kept  a  paint  and  oil  store, 
and  was  engaged  in  the  business  of  house 
painting  in  Poughkeepsie.  In  1837,  Davids 
kept  a  tavern  called  the  Forbus  House,  in 

NOTE.— Chattel  mortgage— Possession  left  with  mort- 
gagor—How  far  evidence  of  fraud.  See  Barrow  v. 
Paxton,  5  Johns.,  268,  note :  Look  v.  Comstock,  15 
Wend..  244,  note. 

Possession  out  of  mortgagor  sufficient.  Nash  v.  Ely, 
19  Wend.,  523,  note. 

Conflict  of  authority  in  New  York.  Smith  v.  Ack- 
er, 23  Wend..  653,  note. 

Sales— Id.— Id.  See  Sturtevant  v.Ballard,  9  Johns., 
337.  note. 
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Poughkeepsie,  where  he  continued  until  April, 
1838,  when  ^he  removed  to  and  kept  another 
public  house  in  the  same  village,  called  the 
Mansion  House.  June  19,  1837,  Butler,  one  of 
the  plaintiffs,  went  to  Poughkeepsie  and  pre- 
sented an  abstract  or  statement  of  moneys 
claimed  to  be  due  the  plaintiffs  from  Davids, 
who  thereupon  gave  the  plaintiffs  a  bond  con- 
ditioned for  the  payment  of  $2,355.34,  the  bal- 
ance claimed — payable,  one  third  in  twelve.one 
third  in  eighteen,  and  one  third  in  twenty-four 
months,  with  interest.  Davids  at  the  same 
time  executed  to  the  plaintiffs  a  mortgage,  with 
the  like  condition,  of  the  carpeting,  matting, 
chairs,  tables,  looking-glasses,  settees,  beds, 
bedding  and  bedsteads,  spoons,  knives,  forks, 
candlesticks,  crockery  and  glassware,  beer- 
pump,  and  other  furniture  of  the  Forbus  House, 
which  Davids  was  then  keeping.together  with 
some  other  property.  The  mortgage  was  filed 
pursuant  to  Stat.  of  1833,  ch.  279.  Stephen 
439*]  Cleveland,  a  counselor  *at  law,  was 
consulted  by  the  plaintiffs  at  the  time  the  pa- 
pers were  executed.  He  testified  that  he  was 
then  a  boarder  with  Davids;  that  it  was  agreed 
between  the  plaintiffs  and  Davids,  that  the 
property  should  be  deemed  to  be  in  witness' 
possession,  and  it  was  put  in  his  possession  as 
the  agent  of  the  plaintiffs  so  far  as  it  could  be 
so  without  a  removal,  and  it  was  agreed  that 
the  property  should  be  under  his  control.  The 
property  was  not  removed  and  no  actual  deliv- 
ery took  place,  otherwise  than  as  above  stated. 
Cleveland  used  as  much  of  the  property  as  was 
necessary  in  the  rooms  which  he  and  his  fam- 
ily occupied  as  boarders.  When  Davids  re- 
moved to  the  Mansion  House,  about  April  1, 
1838,  he  took  nearly  all  the  property  with  him, 
and  all  of  it  was  carried  there  within  a  month, 
where  it  was  used  by  Davids, except  some  few 
things  which  were  boxed  up  by  order  of  Cleve- 
land. Cleveland  did  not  remove  with  Davids 
to  the  Mansion  House. 

In  May,  1838,  Pascal  B.  Smith  recovered  a 
judgment  in  this  court  against  Davids,  in  an 
action  upon  promises,  for  $333. 73;  and  on  a  fi. 
fa.  issued  upon  that  judgment,  the  defendant, 
as  sheriff  of  Dutchess,  levied  on  the  property 
in  question  August  18, 1838;  the  property  then 
being  in  the  Mansion  House  and  in  the  use  of 
Davids.  The  defendant  did  not  take  any  prop- 
erty which  had  been  boxed  up.  The  plaintiffs 
thereupon  brought  this  action  of  replevin. 

The  plaintiffs  gave  in  evidence  an  account, 
and  a  letter  in  their  handwriting  directed  to 
Davids,  dated  January  9, 1837,and  post-marked 
"New  York,  Jan.  9."  The  account  stated  a 
balance  of  $2,293.78,  as  due  the  plaintiffs;  and 
the  letter  called  on  Davids  for  a  remittance. 
The  plaintiffs  also  gave  in  evidence  several  let- 
ters or  bills,  in  their  handwriting,  purporting 
to  be  bills  of  paints  sold  to  Davids  in  the  years 
1835  and  1836.  All  of  these  papers  were  pro- 
duced by  the  witness,  Cleveland,  who  said  he 
received  them  from  Davids  after  the  mortgage 
was  executed,  and  before  this  suit  was  com- 
menced. They  were  admitted  in  evidence  .sub- 
ject to  the  objection  that  they  were  inadmissible, 
44O*]  *as  being,  at  least,  evidence  made  by 
the  plaintiffs  themselves. 

The  plaintiffs  insisted  that  the  matters  given 
in  evidence  should  be  submitted  to  the  jury. 
But  the  judge  said,  as  there  was  no  change  of 
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possession,  the  mortgage  was  invalid  against 
the  execution  creditor.and  directed  the  jury  to 
find  a  verdict  for  the  defendant.  The  plaint- 
iffs excepted.  Verdict  for  defendant;  and  the 
plaintiffs  now  move  for  a  new  trial. 

Mr.  S.  Bai-culo,  for  plaintiffs. 

Messrs.  Wilkinson  and  Street,  for  de- 
fendant. 

Cowen,  J.  The  cause  was  put  to  the  jury 
on  the  ground  of  possession  continuing  in  the 
mortgagor  ;  and  the  question  is,  therefore,  the 
same  in  effect  as  if  there  had  been  actual 
proof  tending  to  show  that  the  bond  and  mort- 
gage were  given  to  secure  a  true  debt.  There 
was  no  change  of  possession,  nor  any  excuse 
expressly  set  up  for  not  changing  it.  It  was 
however  obviously  for  the  convenience  of 
Davids  to  keep  possession,  and  it  might  have 
helped  him  in  his  business. 

The  judge  was  clearly  right,  according  to 
the  decisions  of  this  court,  and  the  uniform 
current  of  judicial  authority  from  Twyne's 
case,  3  Rep. ,  80,  in  the  reign  of  Elizabeth,  down 
to  but  not  including  Smith  v.  Acker,  23  Wend., 
653,  decided  by  the  Court  for  the  Correction  of 
Errors  in  December  Term,  1840.  Several  cases 
are  before  us  on  possession  of  goods  by  insolv- 
ent debtors  after  a  bill  of  sale  or  mortgage, 
both  being,  as  is  well  known,  placed  by  our 
statute  on  the  same  footing  in  respect  to  the 
evidence  of  fraud  derivable  from  such  posses- 
sion. Some  of  these  cases  were  argued  or  sub- 
mitted before  and  some  since  the  decision  by 
the  Court  of  Errors,  which  is  now  urged  upon 
us  as  subverting  the  ancient  doctrine  of  the 
courts,  by  requiring  the  question  of  fraud  to 
be  submitted  to  the  jury,  and  making  their  de- 
cision final  and  conclusive  in  all  cases.  I  have 
accordingly  *looked  into  that  case,  and  [*441 
am  of  opinion  that  it  has  not  been  materially 
misunderstood  by  counsel  who  contend  upon 
it  for  the  absolute  power  of  the  jury.  This,  I 
think,  will  be  obvious  from  a  brief  review  of 
it;  and,  at  any  rate,  it  will  be  clearly  seen  that 
it  was  considerably  stronger  in  favor  of  the 
execution  creditor  than  the  one  now  before  us. 
Yet  the  Court  of  Errors  forbade  the  interference 
of  the  judge,  and  said  the  case  belonged  to  the 

jury- 
In  that  case  the  plaintiffs,  Smith  &  Hoe, 
claimed  as  mortgagees  of  a  valuable  printing 
apparatus,  presses,  types,  etc.,  in  the  City  of 
N.  Y. ,  where  both  parties  resided.  The  mort- 
gage was  executed  by  one  Bell,  an  insolvent 
debtor,  and  included  also  his  household  furni- 
ture at  two  houses  in  the  city.  It  was  profess- 
edly taken  to  secure  a  debt  of  $10,000.  The 
whole  was  described  in  a  schedule  attached  to 
the  mortgage,  without  any  value  being  affixed; 
and  no  appraisal  was  made  at  the  time,  though 
a  witness  stated  that  he  afterwards  estimated 
the  printing  materials  at  $10,000.  No  estimate 
appeared  to  have  been  at  any  time  set  on  the 
furniture  ;  and  some  of  it  was  described  as 
consisting  of  lots  or  parcels.  The  money  was 
professedly  secured  to  be  paid  in  about  one 
month.  The  mortgage  was  filed.  It  contained 
a  covenant  that,  till  default  in  payment,  the 
whole  should  remain  in  the  possession  and  en- 
joyment of  the  mortgagor.  The  apparatus  re- 
mained in  his  office  and  the  furniture  at  his 
houses  in  the  city  (though,  as  alleged,  he  had 
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paid  none  of  the  money  said  to  be  due)  till 
some  time  in  January,  1888,  when  the  sheriff 
levied  on  one  of  the  printing  presses  to  satisfy 
an  execution  for  a  small  debt  due  to  Mr.  Voor- 
bis.  A  witness  stated  that  had  a  sale  of  the 
apparatus  been  forced  at  auction  in  the  mean- 
time, it  would  not  have  brought  20  per  cent, 
of  its  real  value;  and  that  Bell  was  allowed  to 
retain  possession,  and  was  assisted  in  his  busi 
ness  by  the  plaintiffs,  in  the  hope  that  he 
might  be  enabled  to  pay  his  creditors.  Busi- 
ness was  in  the  meantime  dull ;  aud  Bell  was 
sick  in  the  summer  and  fall,  and  when  the 
sheriff  came  to  levy.  No  reason  whatever  was 
given  for  leaving  the  furniture  with  Bell, 
442*]  which  was  apparently  'valuable  and 
equal  to  a  handsome  domestic  establishment 
in  the  city,  allowing  not  only  for  a  scale  of 
convenience,  but  elegance.  Parol  evidence 
was  given  of  a  balance  on  book  account  in  fa- 
vor of  the  mortgagees,  against  Bell,  of  about 
$10,000;  and  it  was  claimed  that  the  mortgage 
had  been  given  to  secure  this  balance. 

The  cause  was  tried  on  these  facts,  in  the  N. 
Y.  C.  P.,  where  the  mortgagees  had  brought 
replevin  against  the  sheriff.  At  the  close  of 
their  evidence  before  the  jury,  that  court 
thought  the  transaction  such  a  palpable  device 
to  delay,  hinder,  or  defraud  Bell's  creditors, 
that  they  refused  to  submit  the  case  to  the 
jury  ;  and  nonsuited  the  plaintiffs.  On  error 
to  this  court  we  thought  the  court  below  were 
clearly  right  and  affirmed  the  judgment.  Our 
judgment  was  reversed  by  the  Court  of  Errors, 
which  held  that  the  question  was  one  of  actual 
fraud  for  the  jury. 

It  will  be  perceived,  that  here  was  such  a 
possession  by  the  mortgagor  as  the  Statute  2 
R.  S.,  70,  2d  ed.,  tit.  2,  sec.  5,  declares  to  have 
been  presumptively,  indeed, conclusively  fraud- 
ulent and  void  as  against  the  levying  creditor, 
unless  it  was  shown  on  the  part  of  the  plaint- 
iffs that  their  mortgage  was  made  in  good 
faith,  and  without  any  intent  to  defraud  cred- 
itors. The  4th  section  of  the  next  title  de- 
clares, that  the  question  of  fradulent  intent  in 
such  case  is  one  of  fact  and  not  of  law.  A  brief 
examination  of  the  principle  and  history  of  our 
decisions  under  these  statutes,  will  exhibit 
more  clearly  the  difference  between  the  con- 
struction which  we  have  placed  upon  them, 
and  that  adopted  by  the  Court  of  Errors. 

We  understood  the  statutes,  not  as  narrow- 
ing and  weakening,  but  rather  as  extending 
and  strengthening  the  rules  of  evidence  which 
had  before  been  adopted  for  the  detection  and 
suppression  of  fraud.  Section  1,  of  title  8, 
is  a  re-enactment  of  the  13  Eliz.  Sections,  of 
title  2,  puts  absolute  bills  of  sale  and  mortga- 
ges of  goods  on  the  same  footing,  declaring 
that  both  shall  be  presumptively  fraudulent, 
and  conclusively  so  unless  proved  to  have  been 
made  in  good  faith  and  without  any  intent  to 
443*]  defraud.  *The  case  cited  from  3  Rep., 
80,  nrose  under  18  Eliz. ,  on  a  sale  to  Twyne  in 
satisfaction  of  a  debt,  the  vendor  being  indebt- 
ed to  others,  and  continuing  in  possession,  as 
Bell  had  done  in  Smith  v.  Acker.  All  the 
judges  of  England  resolved,  p.  81,  that  not- 
withstanding here  was  a  true  debt  due  to 
Twyne,  and  a  good  consideration  of  the  gift, 
yet  it  was  not  bonafide  ;  for  no  gift  shall  be 
deemed  to  be  bonafide  which  is  accompanied 
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with  any  trust,  as  if  the  donee  allow  the  donor 
to  continue  in  possession,  etc.  The  rule  of  this 
case  having  long  prevailed,  and  uaving  been 
extended,  as  we  understood  the  Revised  Stat- 
utes, to  mortgages  as  well  as  sales,  we  held  in 
both  instances,  that  the  proof  of  a  true  debt 
taken  by  itself,  did  not  tend  to  show  that  the 
sale  or  mortgage  was  bona  fide.  We  required, 
in  addition,  that  some  extraordinary  reason 
should  be  shown  for  the  continuance  of  pos- 
session; and  not  merely  such  as  may  always  be 
set  up  and  established  by  a  wary  insolvent, 
and  his  mortgagee  or  vendee  ;  and  that  if 
something  more  were  not  shown,  proof  of  a 
real  consideration  came  short  of  the  mark,  and 
amounted  to  nothing.  We  proceeded  on  the 
ground  deduced  by  Mr.  Roberts,  from  TwynJ* 
case,  viz.:  "That  evidence  of  the  fraudulent 
intent  supersedes  the  whole  inquiry  into  the 
consideration ;  for  no  merit  in  any  of  the 
parties  to  a  transaction  can  save  it,  if  it  carry 
intrinsically  or  extrinsically  the  plain  charac- 
ters of  fraud."  Roberts,  Fraud.  Conv.,  548. 
Twyne's  case  specifically  denied  all  force  to 
one  very  common  excuse.  At  p.  81,  the  re- 
port declares,  that  a  sale  leaving  the  goods  with 
the  vendor  with  intent  to  favor  him,  being 
content  that  he  should  pay  the  debt  when  he 
got  able,  should  not  be  deemed  bonafide.  Ac- 
cordingly, an  excuse  that  the  goods  were  left 
for  the  accommodation  or  convenience  of  the 
insolvent  vendor,  has  been  repeatedly  disal- 
lowed. Gardner  v.  Adams,  12  Wend.,  297; 
Doane  v.  Eddy,  16  Id.  523;  Randall  v.  Cook,  17 
A/.,  53.  So,  that  he  retained  the  use  and  pos- 
session to  enable  him  the  better  to  pay  the  debt 
due  the  mortgagee.  Beekman  v.  Bond,  19 
Wend.,  444.  The  principle  of  these  decisions 
was,  as  *already  mentioned,  that  the  [*444 
excuses  were  such  as  could  be  manufactured 
by  the  parties  at  pleasure,  and  always  would 
be.  These  and  the  like  reasons  for  retaining 
possession  can  always  be  proved.  Most  of  them 
are  self  evident;  and  if  not,  the  parties  can  ex- 
press and  make  a  show  of  them  at  the  time, 
and  so  prove  them  by  witnesses.  Being  mat- 
ters by  which  they  may  always  cover  and  dis- 
guise the  transaction,  we  thought  them  of  no 
force,  and  not  such  evidence  as  should  go  to 
the  jury.  In  this  we  proceeded  on  the  rule 
that  though  a  question  be  one  of  fact,  yet 
whether  the  evidence  offered  may  tend  to  its 
elucidation,  is  always  a  question  of  law  for  the 
judge. 

Having  thus  noticed  the  principles  on  which 
our  decisions  proceeded,  it  becomes  necessary 
to  inquire  bow  far  they  were  overruled  by  the 
Court  for  the  Correction  of  Errors  in  Smith  v. 
Acker.  The  excuses  set  up  by  Bell's  mort- 
gagees were  of  a  character  which  the  parties  to 
an  insolvent's  mortgage  may  always  bring  into 
the  case  and  make  out  in  proof  ;  and  if  such 
are  fit  to  be  submitted  to  a  jury,  as  relevant 
evidence,  it  follows  that  every  other  excuse 
within  the  power  of  the  parties  to  invent  must 
also  be  deemed  relevant.  The  presiding  judge 
has  no  discretion  ;  but  is  bound  to  submit  the 
alleged  excuse  to  the  jury  as  a  part  of  the  ev- 
idence to  be  considered  and  allowed  or  disal- 
lowed by  them,  as.they  shall  think  meet.  The 
line  which  has  heretofore  been  maintained  in 
this  respect  between  the  relevancy  and  the 
weight  of  evidence  has  been  obliterated  ;  and 
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both  have  been  confided  to  the  jury.  The 
Court  for  the  Correction  of  Errors  held  this 
anomaly  as  matter  of  construction  on  the  dec- 
laration of  the  4th  section  of  title  3,  that  the 
question  is  one  of  fact  and  not  of  law.  Senator 
Hopkins,  who  delivered  the  only  opinion  in 
that  case,  coming  fully  up  to  the  principle 
which  alone  can  be  considered  as  governing 
the  decision,  in  speaking  of  this  provision,  said 
it  seemed  unnecessary  to  look  into  the  previous 
state  of  the  law.  He  admitted  that  the  onus 
probandi  was  thrown  upon  the  persons  claim- 
ing under  the  sale  or  mortgage.  But  in  his 
enumeration  of  the  matters  tending  to  dis- 
445*]  charge  *that  onus,  I  find  much  alluded 
to  as  admissible  which  had  not  been  deemed  so 
under  the  previous  state  of  the  law  ;  but  noth- 
ing specifically  which  the  judge  would  be  au- 
thorized to  reject  as  irrelevant.  Indeed,  in 
looking  through  the  evidence  and  considering 
it  in  the  light  of  any  judicial  rule  for  weighing 
it  which  I  remember  to  have  seen  laid  down 
before,  I  have  been  at  a  loss  to  find  an  excuse 
that  the  mortgagees  could  have  set  up,  which 
did  not  rather  tend  to  increase  the  presumption 
against  them  already  raised  by  the  statute. 

The  two  prominent  excuses  seem  to  have 
been,  1.  That  Bell  was  insolvent,  and,  by 
keeping  his  property,  he  would  the  better  be 
enabled  to  pay  his  debts  ;  and  2.  That  a  forced 
sale  at  auction  would  have  brought  less  for  the 
property.  The  former  reason  had  no  applica- 
tion to  the  valuable  household  furniture ;  and 
if  allowed  by  the  law  on  the  ground  that  the 
mortgagor  might  make  a  profit  by  keeping  his 
tools  and  implements  of  business,  and  so  pos- 
sibly pay  his  creditors  some  time  or  other,  that 
would  go  to  save  every  insolvent's  property  for 
his  own  use.  The  excuse  would  always  be  true 
at  the  time,  and  might  continue  to  be  so  during 
his  whole  life.  Bell  and  his  mortgagees  might 
as  well  have  agreed  on  a  credit  and  possession 
for  years,  and  extended  the  time  still  for  years 
beyond  the  day  of  payment.  That  a  forced  sale 
would  have  brought  less  than  a  leisurely  one, 
is  equally  applicable  to  all  property.  But  that 
was  an  argument  rather  for  than  against  a 
change  of  possession.  A  change  would  have 
enabled  the  mortgagees  more  readily  to  exhibit 
the  property,  and  seek  opportunities  for  an  ad- 
vaniageous  sale,  which  the  mortgage  stipulated 
they  might  do.  That  they  were  occasionally 
aiding  Bell  by  advances,  thus  keeping  up  the 
balance  due  on  book,  and  giving  him  color  for 
opposing  the  claims  of  small  execution  cred- 
itors like  Voorhis,  was  a  bad  earnest  of  the 
pretended  purpose  to  pay  debts.  The  sickness 
of  Bell  in  the  summer  and  fall,  and  in  January 
when  Voorhis  came  with  his  execution,  was 
also  mentioned.  But  if  this  excuse  were  ad- 
missible at  all,  it  had  no  existence  when  the 
446]  *mortgage  *was  given,  nor  when  the  de- 
fault in  payment  was  made.  In  the  face  of  the 
statute,  the  mortgagees,  so  far  from  the 
thought  of  taking  the  property,  actually  dis- 
qualified themselves  from  doing  so  till  the  first 
of  May,  by  a  covenant  that  it  should  remain 
for  the  exclusive  enjoyment  of  Bell.  From  that 
day  they  waited  till  he  became  sick.  He  was  in 
a  state  of  imbecility  which  they  admit  called 
for  their  further  assistance,  and  must  have 
sunk  him  deeper  in  debt.  Independently  of 
sickness,  the  argument  is  far  from  being  solid, 
HILL  1. 


that  a  solvent  man  who  in  good  times  with  a 
flourishing  business  wanted  forecast  to  avoid 
insolvency,  could  be  intrusted  to  recover  him- 
self by  the  management  of  a  sinking  fund  in 
bad  times  with  a  narrowed  business  and  labor- 
ing under  the  distrust  of  community. 

The  evidence  did  indeed  tend  to  show  that 
the  mortgage  was  given  at  the  time  to  secure  a 
bona  fide  debt.  But  even  this  evidence,  which 
the  law  has  never  heretofore  regarded  as  a  suf- 
ficient explanation  when  standing  alone,  was 
far  from  being  satisfactory.  The  debt  was 
proved  to  rest  in  a  book  account,  which  does 
not  appear  even  to  have  been  produced  at  the 
trial.  But  if  the  book  account  had  been  pro- 
duced and  had  shown  a  debt  of  exactly  $10,000, 
that  would  have  been  far  from  conclusive.  It 
is  very  easy  for  an  insolvent  and  his  mortgagee 
to  keep  up  appearances  of  a  large  balance  on 
book  or  otherwise,  whether  there  be  really  one 
or  not.  A  fraudulent  mortgage  generally  as- 
sumes a  round  sum,  convenient  to  cover  the 
property,  avoiding  to  break  dollars  or  even 
hundreds  or  thousands  ;  and  the  only  way  for 
creditors  to  meet  the  assumption,  is  on  facts 
like  those  disclosed  in  the  case  before  the 
Court  of  Errors. 

Without  going  further  into  particulars,  it 
seems  to  me  that,  with  the  single  exception  of 
evidence  to  support  the  consideration  of  the 
mortgage,  the  presumption  of  fraud  arising 
from  Bell's  possession,  would  be  considered  as 
rather  fortified  than  weakened,  if  any  of  the 
old  rules  of  evidence  were  left  to  us. 

In  holding  that  such  a  case  must  be  submit- 
ted to  the  jury,  the  Court  of  Errors  virtually 
decided  that  a  verdict  in  *favor  of  the  [*447 
mortgagees  could  not  with  propriety  have  been 
disturbed  by  the  court  below.  If  that  court  had 
not  power  to  nonsuit,  it  follows  that  they  could 
not  have  granted  a  new  trial,  had  the  jury 
found  a  verdict  for  the  plaintiffs.  In  short,  the 
Court  of  Errors  must  have  considered  the 
power  of  the  jury  as  absolute  in  almost  every 
conceivable  case. 

The  mortgage  of  Bell  was  duly  filed,  ac- 
cording to  the  requisition  of  2  R.  S.,  71,  2d 
ed. ,  sec.  9.  But  both  Senators  Hopkins  and 
Edwards  expressed  a  clear  opinion  that  this 
circumstance  did  not  mitigate  the  force  of  the 
presumption  against  the  mortgagees  which 
would  otherwise  have  arisen  under  section  5. 
Those  opinions  accord  with  the  settled  doctrine 
of  this  court.  Wood  v.  Lowry,  17  Wend.,  492. 
The  decision  in  Smith  v.  Acker,  thus  being 
made  irrespective  of  section  9,  must,  there- 
fore, be  received  to  govern  our  judicial  action 
on  absolute  sales  attended  with  circumstances 
similar  to  those  in  evidence  respecting  the  Bell 
mortgage.  This  results  from  both  sales  and 
mortgages  being  put  on  the  same  footing  by 
section  5. 

Under  the  construction  which  the  Court  of 
Errors  have  thus  thought  it  their  duty  to  give 
the  4th  section  of  title  3,  creditors  cannot,  I 
think,  any  longer  look  for  the  direct  action  of 
this  court  in  deciding  on  the  usual  indicia  of 
fraud.  The  question  must,  in  almost  every 
case,  begin  and  end  in  the  court  of  original 
jurisdiction  when  it  arises  on  the  common  law 
side.  I  speak  not  of  the  Court  of  Chancery. 
That  court  is,  perhaps,  left  to  govern  itself  by 
the  ancient  rules.  But  it  seems  to  me  that 
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where  there  Is  a  trial  by  jury,  whether  at  the 
circuit,  in  the  C.  P.,  or  in  a  justice's  court,  the 
law  must  be  considered  as  confiding  little  if 
anything  more  than  a  mere  advisory  control 
to  the  presiding  tribunal;  and  that,  therefore, 
a  review  of  the  question  on  motion  for  a  new 
trial,  or  in  any  form  which  presupposes  the 
existence  of  controlling  rules  of  evidence,  is 
pretty  much  at  an  end.  Perhaps  it  is  neces 
sary  for  the  vendee  or  mortgagee  claiming  in 
the  face  of  a  continued  possession  in  his  vend- 
448*]  or  or  mortgagor,  to  *give  evidence, 
slight  at  least,  that  the  consideration  was  a  true 
debt.  But,  beyond  this,  the  verdict  of  the 
jury  must  be  received  as  final.  The  conven- 
ience of  the  vendor  or  mortgagor,  the  declared 
purpose  of  enabling  him  to  pay  debts,  even  the 
comfort  of  his  family  in  retaining  household 
furniture  according  to  their  rank  in  life;  in 
short,  motives  of  humanity,  and  almost  of 
mere  courtesy,  may,  I  think,  on  the  authority 
of  Smith  v.  Acker,  be  given  in  evidence  to  the 
jury,  who  may,  if  they  please,  allow  them  as 
legitimate  excuses.  But  whether  allowed  or 
rejected,  the  court  cannot  interfere.  This  is 
most  clearly  so,  as  I  have  entirely  satisfied 
myself  on  examining  the  circumstances  of 
Smith  v.  Acker;  and  my  conclusion  will,  I 
think,  be  found  as  clearly  supported  by  the 
general  scope  of  Senator  Hopkins'  argument; 
and  by  many  of  his  particular  expressions.  He 
says,  indeed,  that  the  court  are  to  decide  ques- 
tions of  relevancy;  but  he  does  not,  as  I  before 
suggested,  admit. that  any  one  circumstance, 
before  that  time  held  irrelevant,  is  any  longer 
to  be  considered  so;  the  case  itself  shows  that 
it  is  not;  and  he  expressly  mentions  several  in- 
stances in  which  facts  before  held  to  be  irrele 
vant.  are  no  longer  so;  such  as,  that  the  mort- 
gagor required  the  property  mortgaged  in  his 
business,  and  to  aid  in  his  earnings  for  the 
payment  of  debts  and  the  support  of  his  fam- 
ily. And  he  concludes  by  saying,  the  jury 
must  decide  the  question  according  to  their 
own  convictions  as  one  of  actual  fraud.  It 
seems  to  me  that  the  rules  cited  from  Twyne's 
case,  in  Ld.  Coke's  reports,  and  all  the  decis- 
ions following  them,  down  to  and  including 
our  own,  are  stricken  from  existence;  and  the 
question  comes  nearly,  if  not  quite,  to  one  of 
actual  mental  fraud,  to  be  finally  disposed  of 
by  the  jury.  The  case  before  the  Court  of 
Errors  was  the  very  strongest  which  could  be 
presented  as  a  test  of  the  ancient  rules,  and 
the  learned  Senator  who  gave  the  prevailing 
opinion,  expressed  himself  as  became  him, 
clearly  and  strongly.  He  said  at  the  outset, 
that  his  vote  would  directly  conflict  with  our 
whole  course  of  decision.  It  did  so;  and  I  feel 
bound  to  consider  the  case  of  the  same  force 
449*1  as  *if  the  whole  court  had  in  terms 
overruled  all  our  decisions  in  detail.  It  virt- 
ually says  that  in  Doane  v.  Eddy,  16  Wend., 
523,  the  jury  might  have  allowed  the  mortga- 
gor to  keep  his  mare  and  use  her.  So  in  Ran- 
dall v.  Cook,  17  Id.,  53,  they  might  have  sanc- 
tioned the  mere  wish  of  the  mortgagor  and  the 
consent  of  the  mortgagee,  that  the  former 
should  continue  the  use  of  the  property.  So, 
under  the  bill  of  sale  and  mortgage  in  Wood  v. 
Lowry,  Id. ,  492.  So,  the  retaining  of  the  boat 
by  the  insolvent  mortgagor  in  Beekman  v.  Bond, 
19  Id. ,  444,  to  enable  him  by  its  earnings  to  pay 
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the  mortgage  debt.  So,  possession  after  the 
sale  in  Oardenier  v.  Tubbs,  21  Id.,  189;  since  a 
mortgage  and  absolute  sale  stand  on  the  same 
footing.  Indeed,  an  absolute  sale  may  be  made 
a  more  effectual  instrument  of  fraud,  for  it 
need  not  be  deposited  in  the  clerk's  office,  as  a 
mortgage  must.  In  Gardner  v.  Adams,  12  Id., 
297,  a  bureau  was  left  with  the  mortgagor  for 
his  accommodation.  That  was  denied  to  be  a 
sufficient  excuse.  This  case  must  now  also  be 
taken  as  overruled. 

In  the  case  before  us,  Butler  was  somewhat 
shy  of  avowing  his  consent  to  leave  the  furni- 
ture with  Davids  for  his  use;  but  there  was  no 
need  of  his  bein^  so.  Davids  retained  it  ob- 
viously because  it  was  convenient,  and  one  of 
the  mortgagees  consented.  Another  excuse 
might  have  been  effectually  urged  upon  the 
jury,  viz.:  that  it  enabled  Davids  the  better  to 
carry  on  his  business  and  earn  money  to  pay 
his  debts.  The  Court  of  Errors  hold,  in  so 
many  words,  that  the  jury  may  allow  either. 
Bell's  retaining  his  furniture,  was  less  import- 
ant. The  parallel  is  more  striking  between 
Davids'  furniture  and  Bell's  printing  appara- 
tus, for  each  was  necessary  in  their  respective 
business.  The  mere  accommodation  of  the 
vendor  or  mortgagor,  may  now  be  allowed  by 
the  jury  as  a  sufficient  excuse. 

On  the  whole,  I  think  the  case  now  before 
us  was  disposed  of  on  rules  of  evidence  which 
were  repudiated  by  Smith  v.  Acker;  and  my 
opinion,  therefore,  is,  that  there  should  be  a 
new  trial,  the  costs  to  abide  the  event. 

Nelson,  CJi.  J.,  concurred. 

*Bronson,  J.,  dissenting.  Thepre-  [*45O 
tense  that  this  tavern  furniture  was  in  the  pos- 
session of  one  of  the  boarders  in  the  house,  and 
not  in  the  custody  of  the  keeper  of  the  inn, 
shows  to  what  poor  shifts  men  will  resort  for 
the  purpose  of  evading  the  law,  and  getting 
rid  of  the  payment  of  their  debts.  There  was 
no  change  of  possession.  Nothing  was  done 
beyond  an  attempt,  by  creating  a  formal  paper 
lien,  to  place  the  goods  beyond  the  reach  of 
legal  process. 

If  the  plaintiffs  were,  in  fact,  creditors  of 
Davids,  they  neither  sued  for  their  debt,  nor 
did  they  take  the  whole  or  any  portion  of  his 
property  in  satisfaction  of  the  demand.  They 
were  content  that  their  debt  should  remain  un- 
paid, and  that  the  insolvent  debtor  should  go 
on,  as  he  had  before,  in  the  full  enjoyment  of 
property  which  rightfully  belonged  to  his  cred- 
itors. This  is  not  all.  The  plaintiffs  were  not 
only  content  to  forego  theic  own  rights,  but 
they  were  willing  to  lend  further  aid  to  the 
debtor  by  taking  a  nominal  conveyance  of  his 
effects,  and  thus  stepping  in  between  him  and 
those  creditors  who  might  resort  to  legal  coer- 
cion for  the  recovery  of  their  demands. 

It  requires  but  a  moderate  knowledge  of  hu- 
man affairs  to  understand  how  men  reason  in 
cases  of  this  character.  It  is  but  too  common- 
ly the  case  that  the  insolvent  debtor  is  unwill- 
ing to  surrender  the  remnant  of  his  estate  to 
the  creditors  from  whom  it  was  obtained,  and 
to  whom  it  rightfully  belongs;  and  looking 
upon  that  man  as  a  tyrant  who  says:  "Pay  me 
what  thou  owest,"  he  is  soon  able  to  persuade 
himself  that  it  is  justifiable  to  defeat  the  op- 
pressor by  any  means  which  wear  the  sem- 
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blance  of  legal  authority.  He  sometimes  con- 
tents himself  with  giving  a  preference  to  a 
favored  creditor,  by  confessing  a  judgment,  or 
by  making  an  actual  transfer  of  his  effects; 
and  this  the  law  tolerates.  But  as  that  course 
involves  the  necessity  of  giving  up  his  prop- 
erty, he  more  commonly  resorts  to  some  con- 
trivance by  which,  under  the  forms  of  law,  he 
hopes  to  retain  the  undisturbed  enjoyment  of 
his  goods  while  the  execution  creditor  is  de- 
feated. This  device  is  a  mortgage  or  bill  of 
sale  of  his  personal  effects.  He  casts  about 
45 1*]  for  *some  relative  or  friend  who  either 
has  or  pretends  to  have  a  debt,  and  who  will 
consent  to  receive  a  conveyance  with  the  un- 
derstanding, either  express  or  implied,  that  the 
property  is  not  to  be  removed;  and  having 
signed  the  deed  and  deposited  it  in  the  clerk's 
office,  the  debtor  goes  on  with  his  affairs  just 
as  though  nothing  had  happened,  and  sets  at 
defiance  those  creditors  who  may  be  so  unrea- 
sonable as  to  insist  on  the  payment  of  their 
demands.  Now,  gloss  this  over  as  we  may,  it 
is  nothing  but  a  scheme  "to  delay,  hinder  and 
defraud  creditors,"  which  the  statute  law  for 
nearly  three  centuries,  and  the  common  law  at 
all  times,  has  declared  utterly  void. 

Questions  of  this  kind  have  so  frequently 
been  before  us,  and  we  have  so  often  held 
these  pretended  transfers  of  personal  property 
void  as  against  creditors  and  purchasers,  that 
I  shall  spend  no  time  in  reviewing  the  decis- 
ions. Without  noticing  other  features  in  this 
case,  it  is  enough  that  there  was  no  change  of 
possession.  That  fact  alone,  according  to  the 
law  of  the  land  as  settled  by  many  judicial  de- 
cisions, was  sufficient  to  invalidate  the  mort- 
gage as  against  an  execution  creditor,  and  a 
new  trial  should,  therefore,  be  denied. 

But  we  are  referred  to  a  recent  decision  of 
the  Court  for  the  Correction  of  Errors,  in  the 
case  of  Smith  v.  ^4c&er,December,1840,1  as  lay- 
ing down  a  different  doctrine,  and  as  being, 
moreover,  a  decision  of  paramount  authority. 
I  have  procured  copies  of  the  papers  in  that 
case,  and  a  newspaper  copy  of  the  only  opin- 
ion delivered  in  favor  of  the  judgment  which 
was  rendered  by  the  Court  for  the  Correction 
of  Errors;  and  it  must  be  admitted  that  a  new 
dt>ctrine  was  laid  down  in  that  case.  Indeed, 
the  learned  Senator  who  delivered  the  prevail- 
452*]  ing  opinion,  commenced  by  *saying: 
"My  vote  will  directly  conflict  with  the  whole 
course  of  decisions  of  the  Supreme  Court  upon 
the  principal  question."  That  this  avowed  de- 
parture from  the  law  as  it  had  been  previously 
settled,  has  made  a  precedent  of  "paramount 
authority,"  I  most  respectfully  deny.  Let  us 
notice,  very  briefly,  what  the  case  was,  and  how 
it  was  disposed  of. 

Looking  at  the  case  in  the  most  favorable 
light  for  the  plaintiffs,  Smith  &  Hoe,  they  were 
creditors  of  Bell  in  the  sum  of  $10,000,  and 
Bell,  March  26, 1837,  gave  them  a  mortgage  on 
his  printing  press,  types,  household  furniture 
and  other  property,  conditioned  for  the  pay- 

1.— That  case  has  been  reported,  23  Wend.,  653. 
since  this  opinion  was  prepared.  It  is  proper  to  add, 
that  although  other  opinions  are  now  published, 
Mr.  Senator  Hopkins  delivered  the  only  written 
opinion,  as  is  said,  in  favor  of  the  judgment  which 
was  rendered  by  the  Court  for  the  Correction  of  Er- 
rors in  that  case,  and  to  his  opinion  reference  is 
made  on  the  present  occasion. 
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ment  of  $10,000,  with  interest,  on  the  first  day 
of  May,  then  next,  with  a  provision  that  until 
the  debtor  should  make  default  in  payment,  he 
should  "remain  and  continue  in  the  quiet  and 
peaceable  possession  of  the  said  goods  and  chat- 
tels, and  the  full  and  free  enjoyment  of  the 
same."  Bell  continued  in  possession  of  the 
property  until  Jan.  20, 1838,  when  the  defend- 
ant Acker,  sheriff  of  N.Y.,  levied  on  the  print- 
ing-press, by  virtue  of  an  execution  in  favor 
of  Abraham  Voorhis;  and  for  that  taking, 
an  action  was  brought  in  the  N.  Y.  C.  P., 
where  the  plaintiffs  were  nonsuited.  The  judg- 
ment of  the  C.  P.,  after  being  affirmed  in  this 
court,  was  reversed  by  the  Court  for  the  Cor- 
rection of  Errors,  on  the  ground  that  the  ques- 
tion of  fraud  should  have  been  submitted  to 
the  jury. 

Without  mentioning  any  other  feature  calcu- 
lated to  throw  discredit  on  the  bona  fides  of  the 
transaction,  I  will  only  notice  three  leading 
facts:  First.  There  was  no  change  of  posses- 
sion; Second.  It  was  expressly  stipulated  that 
there  should  be  no  change  until  default  should 
be  made  in  payment;  and  Third.  The  debtor 
remained  in  possession  until  the  execution  was 
levied,  which  was  nearly  nine  months  after  the 
mortgage  had  become  forfeited  by  a  default  in 
payment.  Now  it  was  said  so  long  ago  as 
Twyne's  case,  3  Co.,  80,  that  "continuance  of 
the  possession  in  the  donor  is  a  sign  of  a  trust;" 
and  it  was  resolved,  "that  notwithstanding  here 
*was  a  true  debt  due  to  Twyne,  and  a  [*453 
good  consideration  of  the  gift,"  yet  the  trans- 
action was  not  bona  fide  within  the  proviso  to 
the  Act  of  13  Eliz.,  because  there  was  a  trust 
that  the  donor  should  remain  in  possession.  In 
the  case  of  Smith  v.  Acker,  there  was  not  only 
the  "sign  of  a  trust,"  but  there  was  an  express 
trust  between  the  parties.  Bell  was  not  to  be 
disturbed  in  the  enjoyment  of  the  property. 
This  privilege  must  have  been  worth  at  least 
$700  a  year — the  interest  upon  the  value  of  the 
property  mortgaged — to  say  nothing  of  the  de- 
terioration of  the  goods  by  time  and  continued 
use.  If  we  stop  here,  this  decision,  if  followed, 
will  not  only  upset  all  the  adjudications  on  this 
subject  under  the  Revised  Statutes,  but  it  will 
overthrow  many  precedents  of  a  much  more 
ancient  date. 

But  let  us  proceed  a  step  further.  Assuming 
that  Bell's  mortgage  was  originally  valid,  all 
his  interest  in  the  property  became  forfeited  by 
the  non-payment  of  the  money  on  the  first  of 
May  in  pursuance  of  the  condition,  and  the  ti- 
tle of  the  mortgagees  thereupon  became  abso- 
lute. Langdonv.  Buell,QWend.,  80;  Patchin 
v.  Pierce,  12  Id.,  61.  What  was  before  a  mort- 
gage, had  now  become  an  absolute  sale  of  the 
property;  and  yet  Bell  continued  in  the  quiet 
enjoyment  of  the  goods  until  he  was  disturbed 
by  the  execution  of  Voorhis  nearly  nine  months 
after  the  mortgage  had  become  forfeited.  This 
possession  was  inconsistent  with  the  deed,  and 
in  such  cases  there  never  has  been  much  room 
for  question  that  the  transaction  was  void  as 
against  creditors,  and  that  the  fraud  was  a 
question  of  law  for  the  court,  and  not  of  fact 
for  the  jury.  Sturtenant  v.  Bollard,  9  Johns., 
337.  In  Divver  v.  McLaughlin,  2  Wend.,  596, 
the  mortgagor  continued  in.possession  after  a 
default  in  payment  until  the  goods  were  seized 
by  a  creditor.  In  an  action  by  the  mortgagee 
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for  the  taking,  the  right  of  the  creditor  was 
maintained,  and  that,too,as  a  question  of  law. 
The  Court  of  C.  P.  had  refused  to  nonsuit  the 
plaintiff,  and  for  that  cause  the  judgment  was 
reversed.  The  case  was  decided  before  the  Re- 
vised Statutes  took  effect. 
454*]  *It  is  worthy  of  remark,  that  neither 
this  question,  nor  the  case  of  Divver  v. 
McLaughlin,  which  is  precisely  in  point,  was 
even  mentioned  by  the  Senator  who  delivered 
the  prevailing  opinion  in  Smith  v.  Acker;  and 
it  would  be  strange,  indeed,  if  any  decision 
should  have  much  force  as  a  precedent  upon  a 
point  which  was  never  considered  by  the  court. 

But  our  decisions  have  gone  beyond  this 
point,  and  held  the  mortgage  void  before,  as 
well  as  after  the  money  fell  due,  if  there  was 
no  change  of  possession.  They  have  had  ref- 
erence to  the  new  provision  in  our  statute, 
which  applies  alike  to  mortgages  and  absolute 
sales,  and  in  both  cases  requires  an  "imme- 
diate" delivery  of  the  property. 

Without  again  going  into  questions  which 
have  already  been  sufficiently  discussed  in  the 
books,  a  few  remarks  may  be  proper,  by  way 
of  explanation.  This  court  has  never  denied 
that  there  may  be  many  cases  where  the  ques- 
tion of  fraud  in  relation  to  these  conveyances 
will  be  one  of  fact  for  the  jury.  There  may  be 
a  question  upon  the  evidence,  whether  the  pos- 
session was  actually, or  only  colorably  changed; 
whether  the  change  was  continued,  or  only  of 
a  temporary  character;  whether  the  goods  were 
of  such  a  nature,  or  were  so  situated  that  there 
could  not  be  an  immediate  delivery,  and  then 
whether  possession  was  taken  within  a  reason- 
able time;  or,  if  there  was  an  actual  and  con- 
tinued change  of  possession,  whether  there  was 
a  bona  fide  debt  or  other  good  consideration  for 
the  transfer.  And  beyond  all  this,  there  may 
still  be  a  question  of  good  faith;  for  although 
the  property  may  be  delivered,  and  a  sufficient 
consideration  paid,  yet  if  the  real  object  of  the 
parties  was  to  delay,  hinder  or  defraud  credit- 
ors, the  transaction  cannot  stand.  In  cases  of 
a  mixed  character,  such  as  have  been  men- 
tioned, the  question  of  fraud,  or  the  facts  out 
of  which  the  inference  of  fraud  may  arise, 
must,  undoubtedly,  be  submitted  to  the  jury; 
and  it  is  a  great  mistake  to  suppose  that  this 
court  has  ever  held  the  contrary  doctrine.  But 
when  there  is  no  dispute  about  facts;  when  it 
plainly  appears  that  the  possession  was  not 
455*]  changed, *and  there  was  no  obstacle  in 
the  way,  other  than  the  interest,  convenience 
or  accommodation  of  the  debtor,  then  it  has 
been  held  that  fraud  is  an  inference  of  law  to 
be  declared  by  the  court;  and  I  see  nothing  in 
the  reasoning  of  the  court,  in  the  case  of  Smith 
v.  Acker,  to  change  the  opinion  I  have  hereto- 
fore entertained  upon  that  point. 

True,  the  statute  declares  that  the  question 
of  fraudulent  intent  shall,  in  certain  cases,  be 
deemed  a  question  of  fact,  and  not  of  law.  In 
Beekman  v.  Bond,  19  Wend.,  444,  an  attempt 
was  made  to  show  that  this  provision  had  am- 
ple scope  for  operation  without  touching,  and 
that  it  did  not,  in  fact,  touch  this  point.  It  is 
not  only  enacted  that  conveyances  made  with 
a  fraudulent  intent  shall  be  void,  but  the  Leg- 
islature has  gone  further,  and  singled  out  and 
seized  upon  that  common  and  strong  badge  of 
fraud — continued  possession  in  the  vendor  or 
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mortgagor— and  declared,  that  without  an  im- 
mediaie  delivery,  the  transfer  "shall  be  pre- 
sumed to  be  fraudulent  and  void."  The  law  it- 
self makes  the  inference,  and  nothing  is  left  for 
a  jury. 

I  am  aware  that  this  is  not  the  whole  of  the 
section.  It  proceeds  to  declare  that  the  pre- 
sumption mentioned  in  the  first  clause  shall  be 
conclusive  evidence  of  fraud,  unless  it  shall 
appear  that  the  sale  "was  made  in  good  faith 
and  "without  any  intend  to  defraud.  How  is 
this  "good  faith"  to  be  made  out?  Proving  a 
consideration,  notoriety,  and  the  like,  although 
very  well  so  far  as  they  go,  will  not  be  enough, 
for  the  plain  reason  that  the  statute  requires  a 
change  of  possession.  When  that  is  wanting, 
the  statute  is  so  far  from  allowing  that  there 
can  be  "good  faith"  towards  creditors  and 
purchasers,  that  it  declares  the  transaction,  as 
to  them,  "fraudulent  and  void." 

But  suppose  that  on  proving  a  consideration, 
etc.,  the  evidence  of  fraud  is  no  longer  con- 
clusive, the  most  that  can  justly  be  said  is, 
that  the  last  clause  of  the  section  has  then 
ceased  to  have  any  influence  upon  the  transac- 
tion. The  first  clause  is  not  nullified,  and  the 
declaration  still  remains,  that  the  sale  shall  be 
"  presumed  to  be  fraudulent  and  void  ;"  and 
without  altering  the  language  of  the  statute, 
*there  is,  I  think,  no  way  in  which  [*45O 
this  presumption  can  be  got  rid  of,  so  long  as 
the  fact  out  of  which  it  springs — unchanged 
possession — continues  to  exist. 

It  may  be  quite  easy  to  call  this  a  perver- 
sion, or  to  declare  that  the  statute  plainly 
means  something  else;  but  such  remarks  prove 
nothing. 

As  I  understand  the  statute,  the  moment  it 
appears  that  the  possession  was  unchanged, 
the  law  draws  from  that  fact  a  presumption  of 
fraud;  and  this  presumption  becomes  conclu- 
sive, unless  the  fact  out  of  which  it  springs  can 
be  explained.  It  is  not  enough  to  show  a  good 
consideration,  notoriety,  etc. ,  without  also  ex- 
plaining the  possession.  And  it  is  no  explana- 
ation  of  that,  to  show  that  it  was  convenient 
for  the  insolvent  debtor  to  keep  his  property 
after  he  had  sold  it,  or  that  the  vendee  was  his 
relative  or  friend  and  disposed  to  do  him  a 
kindness.  The  statute  has  made  no  such  ex- 
ception, and  those  who  make  it  are  more  be- 
nevolent than  the  law  of  the  land. 

It  may  be  remarked  here,  that  this  court  has 
never  decided,  as  seems  to  have  been  supposed 
in  Smith  v.  Acker,  that  "evidence  of  the 
change  of  possession  being  impracticable,  is 
the  only  evidence  of  good  faith  required  by  the 
statute;"  and  having  never  said  anything  of 
the  kind,  the  court  cannot  be  responsible  for 
the  absurdities  and  inconsistencies  which  would 
have  followed,  had  they  fallen  into  such  a 
blunder.  It  has,  undoubtedly,  been  held,  that 
whatever  else  may  appear,  the  fact  of  un- 
changed possession  must  be  explained;  but  it 
has  never  been  intimated  that  the  satisfactory 
explanation  of  that  fact — as  by  showing  an  im- 
mediate delivery  impracticable-would  alone  be 
sufficient.  Beyond  all  doubt,  a  vendee  who 
leaves  the  goods  with  the  debtor,  must  not 
only  show  a  good  reason  for  doing  so,  but  he 
must  make  it  appear  that  there  was  a  sufficient 
consideration  and  good  faith  in  the  whole 
matter. 
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If  we  have  not  mistaken  the  true  import  of 
the  statute,  it  is  not  very  important  to  inquire 
whether  the  rule  it  gives  be  a  salutary  one  or 
not;  and  I  will  not,  therefore,  stop  to  vindicate 
the  remarks  which  fell  from  me  on  that  sub- 
457*]  ject  *in  Randall  v.  Cook.  Although 
those  remarks  have  on  several  occasions  been 
made  the  text  for  some  very  spirited  and  wit- 
ty comments,  I  am  quite  content  to  leave  both 
text  and  comment  to  go  for  whatever  others 
may  think  them  fairly  worth. 

The  suggestion  that  it  may  be  best  for  cred- 
itors that  the  mortgagor  should  be  suffered  to 
remain  in  possession,  because  he  wHl  thus  be 
enabled  to  make  money  and  pay  his  debts,  is 
objectionable  in  every  point  of  view.  Who  has 
ever  heard  of  a  debtor  who  either  bettered  his 
condition  or  paid  his  creditors,  after  he  had 
got  to  the  point  of  covering  up  his  goods  by  a 
mortgage  or  bill  of  sale?  The  thing  may  sound 
well  enough  in  theory,  but  it  will  prove  whol- 
ly fallacious  in  practice.  But  the  conclusive 
answer  to  the  argument  is,  that  creditors  whose 
debts  are  due  have  the  right  to  judge  for  them- 
selves whether  they  will  grant  indulgence,  or 
resort  to  legal  process  for  the  recovery  of  their 
debts;  and  the  law  declares,  that  all  convey- 
ances made  to  delay,  hinder,  or  defraud  them, 
shall  be  utterly  void. 

If  after  thirty  years  of  legislation  for  their 
relief,  our  laws  are  not  yet  sufficiently  favora- 
ble to  debtors,  let  us  proceed  by  open  and  di- 
rect means  to  grant  them  further  privileges.  If 
enough  of  their  property  has  not  already  been 
exempted  from  the  reach  of  legal  process,  let 
the  exemption  be  extended;  but  wherever  it 
ends,  let  the  creditor  have  efficient  means  for 
reaching  the  residue.  Do  not  let  us  hold  out 
the  hope  of  legal  redress  when  it  is  so  likely  to 
prove  delusive  that  prudent  men  dare  not  vent- 
ure upon  the  experiment  of  seeking  it.  If  it 
be  not  enough  to  exempt  particular  kinds  of 
property  from  execution,  let  us  have  general 
'•  stop  laws."  I  certainly  would  not  be  under- 
stood as  approving  of  any  such  questionable 
expedient.  But  if  debtors  must  have  "relief" 
in  some  form,  it  is  better  that  it  should  be 
brought  about  by  direct  legislation,  than  by 
warping  existing  laws  to  the  exigency  of  the 
times. 

Owing  to  the  peculiar  circumstances  of  the 
times,  the  recent  struggle  to  uphold  chattel 
458*]  mortgages  and  bills  of  sale  *without 
a  change  of  possession,  has  been  a  severe  one. 
The  fortunes  of  many  men  had  suddenly  fal- 
len into  ruin  by  the  failure  of  the  hazardous 
speculations  in  which  they  had  embarked;  and 
in  their  fall  they  had  carried  along  friends 
who  were  chargeable  with  no  other  impru- 
dence than  that  of  having  loaned  their  names 
to  those  who  were  in  haste  to  become  rich. 
Some  had  suffered  by  the  negligent,  and  some 
by  the  fraudulent  conduct  of  those  who  had 
been  intrusted  with  the  care  or  management 
of  their  property;  while  others  had  been  over- 
whelmed by  the  general  derangement  of  busi- 
ness, and  the  alarm  which  prevailed  through 
the  whole  commercial  world  when  an  over- 
strained system  of  credits  so  unexpectedly 
gave  way.  The  man  who  had  lived  in  afflu- 
ence, and  the  man  who  fancied  he  had  inex- 
haustible stores  of  wealth  almost  within  his 
reach,  had,  in  some  respect,  shared  a  common 
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fate.  The  riches  of  the  one  had  taken  wings, 
and  the  gilded  phantoms  of  the  other  had  sud- 
denly disappeared.  Neither  could  descend  at 
once  to  the  level  of  his  new  condition  and 
prospects.  When  creditors  began  to  press, 
some  made  voluntary  transfers  of  their  goods 
to  friendly  assignees,  who  left  the  property 
where  they  found  it,  under  the  pretense  that 
the  debtor  could  best  wind  up  his  own  affairs. 
Others  executed  mortgages  and  bills  of  sale  of 
their  household  furniture  and  other  personal 
effects,  to  friendly  creditors  who  would  con- 
sent to  stand  between  the  property  and  the  ex- 
pected execution.  In  the  meantime  nobody  was 
paid.  Creditors  who  resorted  to  legal  process 
were  not  paid,  because  an  assignment  stood  in 
their  way.  The  assignee  was  not  paid  because 
he  did  not  take  the  property.  He  took  noth- 
ing but  a  nominal  paper  lien,  and  when  the 
property  had  been  dissipated,  his  debt  re- 
mained in  as  full  force  as  though  nothing  had 
happened.  In  short,  these  transfers  answered 
the  precise  end  which  they  were  designed  to 
accomplish.  They  left  the  debtor  to  eat,  to 
drink,  to  wear  and  to  squander  his  effects, 
while  the  creditors  from  whom  the  property 
was  obtained,  if  they  were  not  actually  suffer- 
ing from  want,  were  at  the  least  delayed,  hin- 
dered and  defrauded  *of  their  rights.  [*459 
Although  the  circumstances  of  many  debtors 
and  the  condition  of  their  families  were  such 
as  to  appeal  with  great  force  to  the  sympathies 
of  all,  still  the  courts  were  bound  to  see  that 
the  stream  of  justice  flowed  onward  in  its  ac- 
customed channel.  If  judges  had  the  wish, 
they  had  not  the  power  to  bend  the  law  to 
hard  cases,  and  all  such  transfers  as  those 
to  which  I  have  alluded  were  declared  fraudu- 
lent and  void. 

After  the  question  had  been  settled  by  the 
two  highest  courts  of  original  jurisdiction  in 
the  State,  an  appeal  was  taken  from  a  decision 
of  the  Chancellor,  and  the  case  of  Stoddard  v. 
Butler,  20  Wend. ,  507,  was  brought  before  the 
Court  for  the  Correction  of  Errors.  The  de- 
cree was  affirmed,  though  by  an  equally  di- 
vided vote.  Debtors  and  their  sympathizing 
friends  then  turned  to  the  Legislature  for  re- 
lief, and  a  bill  was  soon  after  brought  in  to  le- 
galize mortgages  of  personal  property  without 
a  change  of  possession.  I  was  glad  to  see  that 
movement;  not  because  I  thought  the  measure 
a  good  one,  but  because,  if  the  law  was  to  be 
altered,  I  wished  to  see  the  change  made  by 
legislation,  and  not  by  judicial  decision.  Stat- 
utes are  usually  made"  to  operate  prospective- 
ly,  and  do  not  disturb  rights  already  acquired. 
But  when  the  law  is  changed  by  judicial  de- 
cision— especially  on  a  question  of  such  wide- 
ly extended  influence  as  that  relating  to  con- 
veyances of  personal  property  among  a  com- 
mercial people — it  is  impossible  to  foresee  all 
the  evil  consequences  which  may  follow.  Such 
decisions  act  upon  the  past  as  well  as  the  fut- 
ture:  and  no  man  can  feel  secure  in  a  com- 
munity where  that  which  is  settled  law  to  day 
may  be  overthrown  to-morrow — in  a  mode 
which  has  an  ex  post  facto  operation,  and  thus 
either  legalizes  acts  which  were  originally  void, 
or  makes  those  things  vicious  which  were 
faultless  when  they  happened.  To  say  noth- 
ing of  personal  security,  there  can  be  no  stable 
title  to  property  where  great  and  sudden 
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changes  in  the  law  are  brought  about  without 
the  intervention  of  the  law-making  power. 

Changes  in  the  forms  and  modes  in  which 
4WO*J  judicial  proceedings  *are  conducted, 
may  sometimes  be  made  by  the  courts,  in  a 
way  which  will  do  harm  to  no  one.  And  in 
relation  to  questions  affecting  the  title  to  prop- 
erty. I  do  not  intend  to  say  that  there  can  be 
no  improvement  in  jurisprudence  without  the 
intervention  of  the  Legislature.  Judges,  like 
other  men,  will  feel  the  influence  of  the  world 
around  them,  and  the  law  cannot  remain  ab- 
solutely stationary  while  other  sciences  are  ad- 
vancing. The  impulse  which  carries  forward 
the  work  of  civilization — which  opens  and  en- 
larges the  mind,  and  improves  the  social  con- 
dition of  man — cannot  fail  to  reach  the  halls 
of  justice;  and  many  of  those  rugged  features 
in  the  law,  which  are  no  longer  suited  to  the 
condition  of  the  people,  will  gradually  disap- 
pear, and  give  place  to  doctrines  and  maxims 
better  adapted  to  the  advanced  state  of  society. 
The  common  law  is  not  so  inflexible  as  a  stat- 
ute. It  embodies  maxims  which  provide,  in 
some  degree,  for  its  own  improvement,  and 
give  the  assurance  that  its  leading  principles 
cannot  fall  very  far  behind  the  spirit  of  the 
age.  But  these  changes  must  be  wrought  out 
by  such  slow  and  imperceptible  degrees  that 
no  one  can  mark  the  precise  period  when  the 
transition  happened.  They  must  not  be  so 
sudden  that  any  man  can  say  he  has  lost  his 
house,  his  lands  or  his  goods.  When  there  is 
any  deformity  in  the  law  which  cannot  await 
this  slow  process  of  amendment,  it  is  for  the 
Legislature,  and  not  the  courts,  to  apply  the 
remedy.  Legislation  leaves  men  secure  in  the 
rights  which  they  already  possess,  and  only 
establishes  new  modes  of  acquiring  and  losing- 
rights  for  the  future. 

The  bill  before  the  Assembly  for  altering  the 
law  and  legalizing  mortgages  of  personal  prop- 
erty without  a  change  of  possession,  was  de- 
bated very  much  at  large  at  different  periods 
of  the  session  of  1839.  At  the  first,  a  consid- 
erable majority  of  the  House  seemed  disposed 
to  pass  the  bill.  But  the  more  the  matter  was 
discussed,  the  more  the  policy  of  the  measure 
was  doubted.  The  original  majority  in  favor 
of  the  project  soon  began  to  dwindle,  and  be 
fore  the  session  closed,  the  bill  was  lost,  a 
majority  voting  against  it. 
461*]  *I  have  omitted  to  mention  that  this 
subject  was  also  before  the  Legislature  in  sev- 
eral forms  in  the  preceding  session  of  1838, 
when  a  bill  was  before  the  Assembly  to  legal- 
ize mortgages  without  a  change  of  possession; 
but  the  project  seems  not  to  have  found  favor 
with  the  House.  Some  account  of  these  move- 
ments, though  an  imperfect  one,  may  be  seen 
in  the  Assembly  Journals  of  1838  and  1839. 

Thus  terminated,  as  I  had  supposed,  the  agi- 
tation of  this  question,  unless  it  should  again 
be  brought  before  the  Legislature.  Certainly, 
no  one  could  anticipate  that  a  question  which 
had  passed  through  all  the  courts  of  the  State 
with  a  uniform  result,  and  upon  which  one 
branch  of  the  Legislature  bad  twice  deliber- 
ately refused  to  interfere,  was  again  to  be 
brought  forward  as  a  proper  subject  for  judi- 
cial discussion. 

The  case  of  Smith  v.  Acker  was  not  discussed 
at  the  bar  by  counsel,  but  was  submitted  on 
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written  arguments,  in  which  particular  it  is 
like  the  case  of  Root  v.  8tuyve«ant,  18  Wend., 
257,  which  has  been  virtually  overruled  on  sev- 
eral occasions  by  the  same  court  which  pro- 
nounced the  judgment.  Whether  it  happened 
in  Smith  v.  Acker,  as  it  has,  I  believe, happened 
in  other  cases,  that  the  counsel  were  all  em- 
ployed by  the  same  party,  I  am  unable  to  say; 
but  1  find  in  the  printed  brief  on  the  part  of 
the  defendant  in  error,  admissions  which 
would  not  be  very  likely  to  come  from  coun- 
sel whose  client  was  deeply  interested  to  up- 
hold the  judgment  which  was  reversed.  I  no- 
tice also  that  some  of  the  arguments  which 
might  very  well  have  been  pressed  upon  the 
consideration  of  the  court,  were  either  very 
lightly  touched  or  entirely  overlooked.  I  men- 
tion these  things  because  the  weight  of  a  ju- 
dicial decision  may  depend  in  a  considerable 
degree  upon  the  aid  which  the  court  received 
from  the  discussions  at  the  bar.  No  man  can 
feel  entirely  sure  in  his  conclusions  until  the 
subject  has  been  viewed  in  all  its  various  as- 
pects. 

Although  the  case  of  Smith  v.  Ar-ker  plainly 
departs  from  the  law  as  it  had  been  previously 
settled,  it -has  *been  strongly  urged  [*4<52 
that,  as  the  decision  of  a  court  of  last  resort, 
it  is  a  conclusive  precedent  which  must  be  fol- 
lowed until  the  Legislature  shall  change  it. 
See,  per  Golden,  Senator,  in  MacJde  v.  Cairns, 
5  Cow.,  567,  569.  It  is  undoubtedly  true,  that 
the  other  courts  of  Westminster  Hall  have  gen- 
erally considered  themselves  bound  by  the  de- 
cision of  the  House  of  Lords,  though  more 
than  one  instance  might  be  mentioned  where 
that  doctrine  did  not  prevail,  (a)  But  it  may 
be  remarked  in  relation  to  the  House  of  Lords 
when  sitting  as  a  court  of  review,  that  it  not 
only  abides  by  its  own  judgments,  but  consid- 
ers itself  bound  by  the  law  as  it  has  been  set- 
tled by  other  courts,  whatever  may  be  its  own 
notions  of  the  matter  as  an  original  question. 
No  case  can,  I  think,  be  found,  where  any 
member  of  that  court  has  started  with  an 
avowal  that  his  "vote  would  directly  conflict 
with  the  whole  course  of  decisions  "  of  any 
other  court  upon  the  question  to  be  reviewed. 
When  there  has  been  a  uniform  "course  of 
decisions  "  in  England  on  a  statute  or  any  oth- 
er branch  of  the  law — especially  in  cases  where 
those  decisions  affect  the  title  to  property — the 
House  of  Lords,  however  erroneous  those  de- 
cisions may  be  deemed,  does  not  feel  itself 
competent  to  apply  a  remedy  without  the  con- 
currence of  the  House  of  Commons. 

It  is  going  quite  too  far  to  say  that  a  single 


(a)  The  reversal  by  the  House  of  Lords,  of  Ld. 
Somere'  decree,  in  Kettle  v.  Townsend,  1  Salk.,  187, 
is  one  instance.  Sir  John  Trevor,  M.  R.,  denied  the 
authority  of  that  decision,  affirming,  moreover.that 
if  the  same  case  were  to  come  a^ain  into  the  House 
of  Lords,  they  would  decide  differently.  Watts  v. 
Mi  1 1  his.  1  P.  wms.,  60.  61.  Ld.  Harcourt  seems  also 
to  have  refused  to  follow  it  as  a  precedent.  Id.,  p. 
61,  n.  Of  the  same  case,  Ld.  Loughborough  spoke 
as  follows :  "I  have  no  difficulty  In  saying:,  I  think 
of  that  determination  of  the  House  of  Lords  as  Ld. 
Harcourt  and  other  judges  have  done."  Adding  : 
"  Upon  the  journals  of  the  House  of  Lords,  it  ap- 
pears no  one  was  present  upon  that  reversal  who 
could  know  much  of  the  matter;  it  was  not  deter- 
mined by  lawyers:  and  Lord  Harcourt  speaks  of  it 
certainly  as  not  such  a  decision  as  he  would  follow; 
and  one  or  two  other  judges  have  not  treated  it  with 
much  respect."  Hills  v.  faownton,  6  Ves.,  565. 
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decision  of  any  court  is  absolutely  conclusive 
as  a  precedent"  It  is  an  elementary  principle, 
that  an  erroneous  decision  is  not  bad  law — it  is 
463*J  *no  law  at  all.  It  may  be  final  upon 
the  parties  then  before  the  court,  but  it  does 
not  conclude  other  parties  having  rights  de- 
pending on  the  same  question. 

1  will  refer  to  a  few  cases,  for  the  purpose  of 
showing  that  our  Court  for  the  Correction  of 
Errors,  does  not  abide  by  its  own  decisions. 
The  case  of  Murray  v.  Riggs,  15  Johns.,  571, 
was  very  much  shaken,  if  not  completely  over- 
turned, by  the  case  of  Mackie  v.  Cairm,5  Cow., 
-547.  Forgeyv.  Sutliff,  Id.,  713,  was  virtually 
overruled  by  Priest  v.  Cummings,  20  Wend., 
338.  The  case  of  Livingston  v.  Peru  Iron  Co., 
D  Wend.,  511.  so  far  as  it  stands  on  the  rea- 
sons assigned  for  the  judgment,  was  wholly 
•disregarded  in  Humbert  v.  Trinity  Church,  24 
Wend.,  587.  In  Rootv.  Stuyvesant,  18  Wend., 
U57,  it  was  held  that  a  will,  -void  in  part, 
though  only  to  a  very  limited  extent,  was  void 
-in  toto.  This  case  has  been  repeatedly  over- 
ruled. Hone  v.  Van  Schaick,  20  Wend.,  564; 
Kanev.  Gott,  24  Wend.,  641;  and  see,  Darling 
v.  Rogers,  22  Wend.,  483.  These  examples  are 
sufficient  to  show  that  our  court  of  dernier  res- 
ort does  not  regard  its  own  decisions  as  con- 
clusive by  way  of  precedent;  and  if  not  so  re- 
garded by  that  court,  it  would  be  strange  in- 
deed if  other  courts  were  bound  to  follow  them 
At  all  events,  and  without  looking  into  the  rea- 
son on  which  they  stand. 

There  is  a  further  reason  why  the  decisions 
of  the  Court  for  the  Correction  of  Errors  should 
not  be  implicitly  followed.  It  is  well  known 
that  some  of  the  members  of  the  court  do  not 
consider  themselves  tied  down  to  what  are 
sometimes  called  the  strict  and  technical  rules 
of  law,  but  feel  at  liberty  to  decide  according 
to  their  own  sense  of  what  is  right  in  the  par- 
ticular case  under  consideration.without  much 
regard  to  legal  precedents.  That  this  senti- 
ment has  not  often  found  its  way  into  reported 
cases,  may  be  accounted  for  by  the  fact  that  it 
464*]  is  more  commonly  adopted  *by  those 
members  of  the  court  who  are  not  in  the  habit 
of  preparing  written  opinions,  than  by  others. 
And,  besides,  cases  in  which  such  opinions 
have  been  expressed — to  say  nothing  of  those 
in  which  such  opinions  have  been  acted  upon 
in  silence — would  be  less  likely  to  be  reported 
than  others,  for  the  reason  that  lawyers,  to 
which  fraternity  reporters  usually  belong,  are 
in  the  habit  of  adhering  with  much  zeal  to  legal 
precedents. 

But  we  shall  be  able  to  find  a  trace  of  this  doc- 
trine in  the  books.  There  are  several  reported 
cases  where  its  influence  might  be  discovered  on 
close  scrutiny;  but  it  will  be  sufficient  to  men- 
tion one  or  two,  where  the  sentiment  is  quite 
apparent.  In  Smith  v.  Acker, which  has  so  of- 
ten been  mentioned,  the  learned  Senator  who 
delivered  the  prevailing  opinion  very  frankly 
avowed  that  his  vote  would  "directly  conflict" 
— not  simply  with  the  judgment  of  this  court 
in  the  particular  case  then  under  review,  or 
with  any  other  single  judgment  of  a  recent  date 
but — "with  the  whole  course  of  the  decisions 
of  the  Supreme  Court  upon  the  principal  ques- 
tions." He  added,  that  the  question  seemed  a 
very  simple  one  "  to  a  mind  not  embarrassed 
by  the  decisions."  And  after  having  thus  thrown 
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off  the  shackles  of  legal  authority,  he  proceed- 
ed to  assign  the  reasons  for  his  judgment. 

In  Lovetl  v.  Pell,  22  Wend.,  369,  it  was  held 
that  a  misjoinder  of  counts  in  the  declara- 
tion was  not  a  sufficient  ground  for  reversing 
a  judgment;  although  the  precise  question  had 
been  decided  the  other  way  twenty  years  be- 
fore in  Cooper  v.  Bissell,  16  Johns. ,  146,  and  al- 
though there  never  had  been  any  conflicting 
decisions  upon  the  question.  It  is  true,  that 
the  learned  Senator  who  delivered  the  prevail- 
ing opinion  seemed  to  lay  some  stress  upon 
the  word  "mispleading"  in  our  present  Statute 
of  Amendments;  but  as  that  word  had  been  in 
the  Statute  of  Jeofails  for  three  hundred  years 
—it  will  be  found  in  32  Hen.  VIII.,  ch.  30— 
we  cannot  for  a  moment  suppose  that  the  de- 
cision turned  on  the  notion  that  this  was  a  new 
provision  in  the  law.  The  court  evidently 
thought  itself  at  liberty  to  lay  *down  [*465 
what  was  deemed  a  more  wholesome  rule  than 
that  which  prevailed  in  Cooper  v.  Bissell,  al- 
though that  case  had  not  only  stood  unim- 
peached  long  enough  to  give  it  sanction  as  a 
precedent,  but  was  at  the  time  nothing  more 
than  declaring  over  again  a  point  which  had 
been  settled  a  hundred  and  fifty  years  before, 
as  abundantly  appears  by  the  cases  referred  to 
in  the  opinion  of  the  Chancellor.  Here,  then, 
is  a  case  where  the  court  plainly,  and  beyond 
all  room  for  question,  acted  upon  the  prin- 
ciple that  it  was  not  tied  down  by  adjudged 
cases,  but  was  at  liberty  to  follow  its  own 
sense  of  what  was  right  between  the  litigant 
parties. 

The  court  not  only  acted  upon  this  doctrine 
but  it  was,  I  think,  plainly  avowed  by  the 
learned  Senator  who  delivered  the  prevailing 
opinion.  He  not  only  remarked,  that  the  Su- 
preme Court  had  followed  a  "  rigid  technical 
rule,"  which  means,  I  presume,  that  it  had  de- 
cided according  to  law,  but  he  proceeded  in 
the  plainest  terms  to  admit  that  the  judgment 
which  he  proposed  to  reverse  was  in  accord- 
ance with  legal  precedents  both  here  and  in 
England.  It  is  then  intimated,  and  subse- 
quently repeated  in  the  course  of  the  opinion, 
that  the  question  was  open  for  review,  be- 
cause it  had  not  been  previously  adjudged  by 
the  Court  for  the  Correction  of  Errors. 

In  Warner  v.  Beers  and  Bolander  v.  Stevens, 
23  Wend.,  103,  the  same  learned  Senator  again 
touched  upon  this  doctrine.  After  stating  the  in- 
quiry whether,  certain  associations  fell  within 
"  the  policy  and  intent"  of  a  particular  restric- 
tion in  the  Constitution,  he  proceeds  to  an- 
swer, "  that  if  this  were,  indeed,  the  case,  a 
court  like  this,  organized  expressly  to  qualify 
and  regulate  the  decisions  of  inferior  tribunals 
(which  must  of  necessity  be  governed  by  prec- 
edent and  authority),  by  infusing  into  the  law 
a  larger  spirit  of  equity  and  general  principle 
— such  a  court  might  well  deem  it  their  duty 
to  disregard  the  rigid  legal  interpretation  of  the 
*language  of  the  Constitution,  and  to  [*406 
look  only  to  its  intent  and  ultimate  object." 
How  far  it  was  intended  to  go  by  way  of  af- 
firming the  power  of  the  Court  for  the  Correc- 
tion of  Errors  over  the  Constitution,  I  will  not 
venture  to  say;  but,  at  least,  the  language 
seems  fairly  to  imply  that  that  court  is  not  like 
inferior  tribunals,  necessarily  governed  "  by 
precedent  and  authority,"  which  is  equivalent 
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to  saying  the  court  is  not  bound  by  the  law  of 
the  land. 

Without  pursuing  the  subject  furlher.it  must 
be  apparent  that  some  of  the  members  of  the 
court  of  the  last  resort  claim  for  that  high  tri- 
bunal a  much  larger  license  in  disposine  of  the 
questions  brought  before  it  than  is  exercised 
by  other  courts.  Whether  this  be  right  or  wrong 
is  a  question  upon  which  at  this  time  I  shall  say 
nothing.  I  merely  state  the  fact  for  the  pur- 
pose of  drawing  the  very  obvious  conclusion, 
that  the  decisions  of  that  court,  although  final 
as  between  the  parties  litigant,  are  so  far  from 
being  conclusive  by  way  of  authority,  that 
they  are  entitled  to  much  less  weight  than  the 
judgments  of  those  courts  which  consider 
themselves  bound  by  legal  adjudications.  This 
must  be  so  in  all  cases.  But  where,  as  in  Smith 
v.  Acker,  the  court  has  professedly  departed 
from  "the  whole  course  of  decisions,"  the 
judgment  is  entitled  to  no  weight  at  all. 

I  cannot  concur  with  my  brethren  in  follow- 
ing a  decision  which  we  all  agree  is  repugnant 
both  to  the  statute  and  the  common  law. 

There  was  no  sufficient  proof  of  a  considera- 
tion for  the  mortgage  from  Davids  to  the 
plaintiffs;  but  as  the  judge  did  not  put  his  de- 
cision upon  that  ground,  I  have  considered  the 
case  as  though  a  good  consideration  had  been 
shown. 

New  trial' granted. 

Commented  on— 26  Wend.,  539 ;  4  Hill,  274 ;  6  Hill, 
436. 

Cited  in-1  Hill.  468:  4  N.  Y.,  590  ;  17  N.  Y.,  533  ;  9 
Barb.,  544 ;  15  Barb..  182 ;  17  Barb.,  314.  353 ;  42  Barb., 
590:  50  Barb.,  109;  1  Duer,  36. 


467*]  *PRENTISS  «.  SLACK  ET  AL. 

Bill  of  Sate — Change  of  Possession  as  to  Part  of 
Goods — Question  of  Fraud  for  Jury. 

Where  a  bill  of  sale  proved  to  have  been  given  for 
a  true  debt,  was  assailed  as  fraudulent  in  respect  to 
the  vendor's  creditors,  and  there  was  some  evidence 
of  an  immediate  and  continued  change  of  posses- 
sion of  part  of  the  property  embraced  in  it;  held, 
that  the  judge  did  right  in  submitting  the  question 
of  fraud  to  the  jury,  and  their  verdict  sustaining  the 
sale  could  not  be  disturbed. 

Since  the  case  of  Smith  v.  Acker.  23  Wend.,  653, 
the  jury  may  allow  almost  any  excuse  for  continu- 
ance of  possession  in  the  vendor  or  mortgagor,  and 
the  court  have  no  power  to  set  aside  the  verdict  be- 
cause of  the  excuse  being  insufficient. 

Citations-23  Wend.,  653;  Laws,  1833,  p.  402;  1  Hill. 
438. 

T)  EPLEVIN,  by  Prentiss  against  Slack  and 
XV  Jones,  tried  at  the  Albany  Circuit  in  June, 
1839,  before  Cushman,  G'  Judge.  On  the  trial 
the  plaintiff's  title  was  by  a  bill  of  sale,  exe- 
cuted to  him  by  one  Froment.  There  was  evi- 
dence tending  to  show  that  the  bill  of  sale  was 
made  in  consideration  of  a  debt  due  from  Fro- 
ment to  Prentiss  ;  that  an  agent  of  the  latter 
took  possession  of  the  greater  part  of  the  prop- 
erly in  question  a  day  or  two  after  the  givingof 
the  bill  of  sale, and  bad  continued  so  to  possess 
since.  Whether  this  change  was  bona  fide,  or 
only  colorable,  was  at  least  doubtful  upon  the 
evidence.  The  possession  of  the  remainder. con- 
sisting of  a  wagon  and  horses,  did  not  appear 
to  have  been  changed  at  all.  The  defendants 
were  judgment  creditors  of  Froment,  and 
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caused  the  property  to  be  levied  on  and  takeu 
by  virtue  of  executions  against  him  ;  and  for 
this,  the  action  was  brought.  They  contended 
that  the  sale  by  Froment  to  the  plaintiff  was 
fraudulent  as  to  Froment's  creditors.  The  cir- 
cuit judge,  however,  refused  to  nonsuit,  and 
left  the  question  of  fraud  to  the  jury.  A  ver- 
dict having  been  found  for  the  plaintiff,  the 
defendants  now  move  for  a  new  trial  on  a 
case. 

Mr.  H.  G.  Wheaton.  for  defendants. 

Mr.  S.  Stevens,  for  plaintiff. 

*By  the  Court,  Cpwen,  J.  In  this  [*4O8- 
case  the  question  arises  upon  a  bill  of  sale  from 
one  Froment  to  the  plaintiff,  under  which  he 
claims  against  a  levy  of  Froment's  creditors. 
The  jury  found  for  the  plaintiff.  It  is  insisted 
by  the  defendant's  counsel,  that  there  never 
was  a  bona  fide  change  of  possession.  But  there 
was  some  evidence  of  a  change  as  to  most  of 
the  property;  and  that  it  continued.  The  jury 
have  found  that  the  sale  was  bona  fide;  and  in- 
dependently of  the  question  whether  the  pos- 
session was  changed  or  not,  their  verdict  i» 
conclusive.  The  jury  may  allow  almost  any 
excuse  for  the  vendor  continuing  in  posses- 
sion; and  we  have  no  right,  since  Smith  v. 
Acker,  23  Wend.,  653,  decided  by  the  Court  of 
Errors,  to  say  that  it  is  insufficient  any  more  on 
a  bill  of  sale  than  on  a  mortgage.  Nor  is  it 
any  objection  that  an  absolute  bill  of  sale  has 
not  been  filed  pursuant  to  the  Act  of  April  29,. 
1833,  Sess.  L.  of  1833,  p.  492;  that  Act  apply- 
ing to  mortgages  only.  I  have  already  consid- 
ered the  question  now  before  us.  in  Butler  v. 
Van  Wyck,  ante,  p.  438,  which  arose  upon  a 
deposited  mortgage.  The  question  is  the  same 
on  an  absolute  bill  of  sale.  This  I  remarked 
in  that  case;  and  added,  that  Smith  v.  Acktr 
must  accordingly  be  regarded  as  applying  10- 
bills  of  sale  as  well  as  mortgages. 

My  opinion  is  that  a  new  trial  should  be  de- 
nied. 

Ordered  accordingly. 

Cited  in-6  Hill,  436 ;  46  Am.  Dec.,  378  (2  Ga.,  1). 


*THE  PEOPLE  t>.  JENKINS.    [*4OJ> 

Constitutional   IMW — Regulation   of   Speed   of 
Steamboats. 

The  Act  of  April  15,  1839.  Sess.  1839,  p.  147,  sec.  1, 
regulating  the  speed  of  steamboats  while  passing, 
coming  to.  or  going  from  the  wharves  of  the  City  of 
Albany,  is  not  repugnant  to  the  Constitution,  or 
any  law  which  Congress  has  passed  under  its  power 
"  to  regulate  commerce,"  etc. 

DEBT,  to  recover  a  penalty  of  $200,  tried  lie- 
fore  Cushman,  (J.  Judge,  at  the  Albany 
Circuit,  in  December,  1839.  The  Act  of  April 
15,  1889,  provides,  that  no  steamboat  navigat- 
ing the  Hudson  River  "shall  proceed  or  be 
propelled  with  greater  speed  than  at  the  rate 
of  four  miles  an  hour  while  passing  the 
wharves  of  the  City  of  Albany,  or  while  com- 
ing to  or  departing  therefrom."  Stat.,  1839,  p. 
147,  sec.  1.  The  2d  section  gives  a  forfeiture  for 


NOTE.— Constitutional  law— Regulation  of  Com- 
merce—Police Regulation.  Gibbons  v.  Ogden.  17 
Johns.,  488,  note ;  Vanderbilt  v.  Adams,  7  Cow.,  349, 
note. 
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violating  the  above  provision  of  $200,  against 
the  master  or  any  person  having  the  charge 
or  command  of  the  boat,  to  be  sued  for  in  the 
name  of  the  people,  by  the  district  attorney  of 
the  county.  The  Hudson,  at  Albany,  is  a  nav- 
igable river,  in  which  the  tide  ebbs  and  flows. 
Albany  is  a  port  of  entry,  and  the  office  of  the 
deputy-collector  is  higher  up  the  river  than 
the  point  at  which  the  boat  was,  at  the  time 
she  was  passing  the  wharves  at  a  greater  speed 
than  that  mentioned  in  the  statute.  The  de- 
fendant was  the  master  of  the  boat  at  the  time. 
The  judge  decided  that  the  Act  was  constitu- 
tional, and  the  jury  found  a  verdict  for  the 
people. 

Mr.  M.  T.  Reynolds,  for  the  defendant, 
insisted  that  the  statute  was  unconstitutional. 
He  cited  Corjield  v.  Coryell,  4  Wash.  C.  C., 
371;  Gibbons  v.Ogden,  9  Wh.,  1;  Brown  v. 
Slate  of  Maryland,  12  Id.,  419;  Steamboat  Co. 
v.  Livingston,  3  Cow.  713;  Wilson  v.  Blackbird 
Creek  Co.,  2  Pet.,  245. 

Mr.  R.  W.  Peckham,  District- Atty.,  for 
the  people,  also  cited  the  case  in  2  Peters,  245; 
47O*]  and  added,  City  of  N.  *T.  v.  Miln,  11 
Pet.,  102;  People  v.  Rensselaer  &  Saratoga  R. 
H.  Co.,  15  Wend.,  113. 

By  the  Court,  Bronson,  J.  I  can  see  noth- 
ing in  the  cases  referred  to  by  the  defendant's 
counsel  tending  to  show,  that  the  statute  in 
question  is  repugnant  either  to  the  Constitu- 
tion of  the  U.  S.,  or  to  any  law  which  Congress 
has  passed  under  its  power  "to  regulate  com- 
merce with  foreign  nations  and  among  the 
several  States;"  and  the  cases  mentioned  by 
the  district  attorney  abundantly  establish  the 
validity  of  the  enactment.  Steamboats,  when 
passing  the  wharves  of  the  city,  cannot  con- 
tinue their  usually  rapid  movement  without 
endangering  the  lives  and  the  property  of  in- 
dividuals. This  police  regulation  was  made 
to  guard  against  such  consequences;  and  it 
neither  injures  the  navigation  of  the  river,  nor 
conflicts  with  any  regulation  of  commerce  by 
the  General  Government. 

New  trial  denied. 


THE  PEOPLE  v.  ROE. 

Demurrer    to   Evidence  —  What  Admitted  by  — 
Prosecution  for  Penalty  —  Identification. 

On  a  demurrer  to  evidence,  every  conclusion 
which  the  jury  would  have  been  warranted  in 
drawing:  from  the  testimony  given,  must  be  consid- 
ered as  admitted  by  the  party  demurring. 

Where  the  defendant  was  prosecuted  tor  a  pen- 
alty under  the  Act  of  April  15,  1830,  regulating  the 
speed  of  steamboats  in  passing  the  wharves  at  Al- 
bany ;  and,  for  the  purpose  of  identifying  him  as 
the  person  in  charge  of  the  boat  at  the  time,  a  wit- 
ness swore  that  the  defendant  was  captain  of  her 
during  that  season,  and  also  on  the  day  upon  which 
the  alleged  offense  was  committed,  but  he  did  not 
know  whether  the  defendant  was  on  board  when 
she  passed  the  wharf  as  charged  ;  held,  on  demurrer 
to  the  evidence,  that  it  was  sufficient  to  warrant 
judgment  for  the  prosecution. 


was  an  action  to  recover  a  penalty  un- 
J.  der  the  statute  mentioned  in  People  v.  Jenk- 
ins, ante,  p.  469.  The  action  was  tried  at  the 
Albany  Circuit,  in  December,  1839,  before 
Cushman,  C.  Judge.  A  witness  proved  that 
HILL  1. 


the  *steamboat  DeWitt  Clinton  passed  [*47 1 
the  wharves  at  Albany  on  a  specified  day  at  a 
greater  speed  than  that  mentioned  in  the  Act. 
He  said  the  defendant  was  the  captain  of  the 
boat  during  that  season,  and  was  the  captain 
of  her  on  the  day  in  question;  but  he  did  not 
know  whether  the  defendant  was  on  board  at 
the  time  or  not.  The  defendant  demurred  to 
the  evidence. 

Mr.  M.  T.  Reynolds,  for  the  defendant, 
said  there  was  not  sufficient  evidence  to  charge 
the  defendant. 

Mr.  R.  W.  Peckham,  District  Atty.,  for 
the  people. 

By  the  Court,  Bronson,  J.  On  this  de- 
murrer, every  conclusion  which  the  jury 
would  have  been  warranted  in  drawing  from 
the  evidence  must  be  considered  as  admitted; 
and  if  the  cause  Jiad  not  been  withdrawn  from 
the  jury,  and  they  had  found  a  verdict  for  the 
people,  we  certainly  should  not  have  set  it 
aside.  Proof  that  the  defendant  was  the  mas- 
ter of  the  boat,  not  only  during  the  season,  but 
on  the  particular  day— especially  in  the  ab- 
sence of  any  rebutting  evidence — was  suffi- 
cient to  carry  the  cause  to  the  jury;  and  that  is 
enough. 

Judgment  for  the  people.(a) 

Cited  in— 8N.  Y.,  74;  57  Barb.,  647. 

(a)  For  the  form  of  a  demurrer  to  evidence,  and 
joinder  therein,  see  Burrill,  Pr.,  91-93;  Tillingh. 
Forms,  181.  And  as  to  the  practice,  at  the  trial  and 
afterwards,  see  Grab.  Prac.,  308,  309,  2d  ed. ;  Rules 
of  Sup.  Ct.,  revision  of  1837,  Nos.  38,  39,  79 ;  Trials 
Per  Pais,  560,  et  seq. ;  Anth.  N.  P.,  79,  n.  a. 

The  true  and  proper  office  of  a  demurrer  to  evi- 
dence is,  to  refer  to  the  court  the  law  arising  upon 
the  facts.  Regularly,  therefore,  where  there  is  tes- 
timony in  the  case  of  a  doubtful,  conflicting  or  cir- 
cumstantial nature,every  fact  and  conclusion  which 
it  tends  to  establish  as  against  the  party  demurring, 
must  be  distinctly  admitted  by  him  before  the  other 
party  can  be  compelled  to  join  in  demurrer.  Gibson 
v.  Johnson,  2  H.  Bl.,  187  ;  Wright  v.  Pindar,  Alleyn, 
18 ;  Anth.  N.  P.,  79,  80.  n.  a ;  Per  Story,  J.,  in  Fowle 
v.  The  Common  Council  of  Alexandria,  11  Wh.,  320, 
321 ;  Young  v.  Foster.  7  Porter,  420 ;  Curry  v.  Bk.  of 
Mobile,  8  Id.,  360 ;  see.  also,  Young  v.  Black,  7  Cr., 
565,  568 ;  Maus'  Lessee  v.  Montgomery,!!  Serg.  &  R., 
329;  Duerhagen  v.  U.  S.  Ins.  Co.,  *2  Id.,  187.  [*473 
Indeed,  the  cause  made  by  a  demurrer  to  evidence 
is  in  many  respects  like  a  special  verdict ;  which 
must  state  facts,  and  not  the  mere  evidence  of 
them.  It  should  admit  whatever  the  jury  might 
reasonably  infer  from  the  evidence.  Fowle  v.  Com- 
mon Council  of  Alexandria,  supra.  And  if  a  party 
will  in  this  way  take  the  question  from  the  jury.the 
court  will  not  be  scrupulously  nice  in  adjusting  the 
balance  of  the  evidence.but  quite  liberal  in  their  in- 
ferences from  the  testimony  as  against  such  party. 
Bk.  of  the  U.  S.  v.  Smith,  11  Wh.,  171 ;  McGehee  v. 
Greer,  7  Porter,537,  540 ;  Patrick  v.  Hallett.l  Johns., 
241.  It  is  true,  forced  and  violent  inferences  should 
not  be  allowed ;  Pawling  v.  U.  S..  4  Cr.,  219,  222 ; 
Hansborough's  Exrs.  v.  Thorn,  3  Leigh,  147;  Ste- 
phens v.  White,  2  Wash.,  203,  210 ;  but  any  inference 
which  the  jury  might  with  the  least  degree  of  pro- 
priety draw  from  the  evidence,  is  to  be  conceded. 
Dickey  v.  Schreider,  3  Serg.  &  R.,  413,  416.  The  evi- 
dence being  loose  and  uncertain,  the  party  offering 
it  may  state  what  he  wishes  to  have  admitted,  and 
the  demurrant  should  then  admit  all  that  the  evi- 
dence conduces  to  establish,  before  the  other  side 
is  compelled  to  join  in  demurrer.  Duerhagen  v.  U. 
S.  Ins.  Co.,  2  Serg.  &  R.,  185, 187.  If  one  fact  tends 
to  the  induction  of  another,  the  last  fact  should  be 
also  expressly  conceded.  Id.,  per  Tilghman,  Ch.  J. 

But  where  the  party  against  whom  the  demurrer 
is  interposed  joins  therein,  without  insisting  on 
these  admissions  as  a  preliminary,  the  court  will 
proceed  and  draw  the  same  inferences  against  the 
demurrant  which  the  jury  might  have  drawn ;  and 
if  upon  any  view  of  the  facts  the  jury  might  have 
rendered  a  verdict  against  him,  the  court  will  give 
judgment  accordingly.  Thornton  v.  Bk.  of  Wash- 
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ington,  3  Pet.,  88:  Chinoweth  v.  Huakell,  3  Id.,  92; 
Columbian  Ins.  Co.  v.  Catlctt.  12  Wh..  383,889:11.8. 
Ilk.  v.  Smith,  11  Id.,  171, 179;  Patrick  v.  Ludlow,  3 
Johns.  Cue.,  10, 14, 15:  Forbes  v.  Church,  Id.,  169, 1«0; 
[,. -\visv.  I .«.:,. Johns.,  1,84:  Rose'  Lessee  v.  Eason. 
4  Yeates,  54  :  Steinbach  v.  Columbian  Ins.  Co.,2Cai., 
ISSi,  134;  Smith  v.  Steinbaeh,  2  Cainos'  Cas.  in  Err.. 
158.  171 :  Wheelwright  v.  Moore,  1  Hall.  207 ;  Lowry 
v.  Mount jov.  (I  Call..  55;  Snowden  v.  Phoenix  Ins. 
Co..  8  Binn.,  457 ;  Pawling  v.  U.  8..  4  Cr..  219 ;  McGe- 
hee  v.  Greer.  7  Porter,  637.  Though  held,  in  Jowle 
v.  Common  Council  of  Alexandria,  11  Wh.,  320,  323, 
that  if  there  be  a  joinder  without  such  admissions, 
leaving  the  facts  loose  and  indeterminate,  it  is  a  suf- 
ficient reason  for  refusing  judgment  upon  the^de- 
murrer,  and  for  awarding  a  new  trial.  See,  aJso.Gib- 
son  v.  Johnson.  2  H.  Bl.,  187,  209 ;  Wheelwright  v. 
Moore,  1  Hall,  201;  Per  Omond.  J.,  in  Lea  v.  Branch 
Hank  of  Mobile,  8  Porter,  119, 123;  Gazzam  v.  Bk.of 
Mobile,  1  Ala,,  268,  new  series. 

The  better  opinion  seems  to  be.  that  a  bill  of  ex- 
ceptions will  not  lie  for  the  court's  refusing  to  com- 
pel a  party  to  Join  in  demurrer;  it  being  matter 
resting  mainly  in  discretion.  See  Young  v.  Black, 
7  Cr.,  566 ;  but  see  Anth.  N.  P.,  79,  n.  a- 

In  this  State,  a  demurrer  to  evidence  is  a  proceed- 
ing inapplicable  to  a  justice's  court.  Reynolds  v. 
Bedford,  3  Cai.,  140. 


473*]         *FULLER  v.  ACKER 

Chattel  Mortgage— Title  of  Mortgagee  after  De- 
fault— Act  of   April  29,  1833— Possession — 
Weight  of  Evidence — Fraud. 

After  default  in  payment  of  a  chattel  mortgage, 
the  mortgagee's  title  to  the  property  becomes  abso- 
lute at  law,  and  he  is  entitled  to  the  possession  im- 
mediately. Hence,  he  may  maintain  replevin  in  the 
cepit  against  one  who  tortiously  takes  it  from  the 
mortgagor. 

Nor  can  it  vary  the  case  though,  subsequent  to 
the  default,  the  mortgagee  filed  a  copy  of  the  mort- 
gage and  a  statement,  pursuant  to  the  Act  of  April 
2fl,  1833 :  for  that  will  not  operate  an  extension  of 
credit,  or  give  the  mortgagor  any  additional  right 
of  possession. 

Though  it  be  proved  that  the  mortgagor  of  a  chat- 
tel continued  in  possession,  yet  if  the  mortgage  was 
given  to  secure  a  true  debt,  and  the  jury  have  nega- 
tived the  allegation  that  it  wag  made  to  defraud 
creditors,  etc.,  this  court  cannot  set  aside  their  ver- 
dict as  against  the  weight  of  evidence. 

A  mortgage  dated  in  1837,  appointing  a  day  in  1830 
for  payment,  is  in  legal  effect  payable  immediately; 
and,  as  between  the  parties,  oral  evidence  is  inad- 
missible to  vary  its  operation. 

Otherwise,  as  between  the  mortgagee  and  a  judg- 
ment creditor  assailing  the  mortgage  as  fraudulent. 
The  former,  for  the  purpose  of  repelling  the  fraud, 
may  show  the  day  of  payment  intended,  and  that 
the  error  occurred  through  inadvertence  or  mistake 
of  the  draftsman. 


Citations -Act,   April  29,  1833; 
Johns.,  189. 


Wend.,  653;  8 


•REPLEVIN,  tried  at  the  N.  T.  Circuit, 
It  March  23,  1841,  before  Gridley,  C.  Judge. 
The  action  was  brought  for  wrongfully  taking, 
etc.,  certain  household  furniture,  to  which  the 
plaintiff  claimed  title  under  a  mortgage  to  him 
from  William  Wagstaff  The  mortgage  was 
dated  March  11,  1837,  and  purported  to  have 
been  given  to  secure  the  payment  of  a  debt  of 
$872.66,  by  "the  tenth  day  of  March,  one  thou- 
sand eight  hundred  and  thirty."  The  original 
was  filed  on  the  day  of  its  date,  and  copies 
filed  with  statements  for  three  successive  years 
afterwards.  The  mortgage  contained  the  usual 
provision,  that  the  mortgagee  might  sell  in  de- 
fault of  payment,  etc. 

The  def endant.who  was  sheriff  of  the  County 
of  N.  Y.,  having  May  11,  1838,  received  a 
Ji.  fa.  against  Wagstaff,  seized  the  property  in 
question  by  virtue  thereof  on  some  day  after- 
ward and  previous  to  the  first  Monday  in  June 
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succeeding;  from  whom  the  plaintiff  took  it  by 
his  writ  or  replevin.  It  appeared  that  the  Ji. 
*fa.  was  duly  issued  on  a  valid  judg  [*474 
ment,  and  that  the  property  was  seized  by  the 
sheriff  while  in  Wagstaff's  possession. 

The  only  witness  called  by  the  plaintiff  on 
the  trial  was  Wagstaff,  the  mortgagor.  He  tes- 
tified that  the  mortgage  was  given  for  a  loan 
made  to  him  by  the  mortgagee,  on  the  day  of 
its  date;  that  the  loan  was  for  the  exact  amount 
named  in  the  mortgage;  that  a  part  of  the  loan 
had  been  since  paid,  and  the  amount  remain- 
ing due  was  $400;  that  when  he  gave  the  mort- 
gage, he  believed  himself  worth  $120,000,  but 
had  no  unincumbered  property  except  what 
was  included  in  the  mortgage;  that  the  mort- 
gagee resided  at  Skaneateles;  that  the  property 
mortgaged  was  worth,  in  his  (Wagstaff's)  opin- 
ion, considerably  less  than  the  amount  of  the 
sum  loaned;  that  he  (Wagstaff) had  always  re- 
mained in-  possession  of  the  property,  using  it 
in  his  family,  until  within  a  year  past;  that  he 
communicated  the  fact  of  the  levy  to  the  mort- 
gagee soon  after  it  was  made,  and  told  the 
sheriff  of  the  mortgage  when  he  levied,  etc. 

This  witness  was  allowed  to  testify,  that,  in 
drawing  the  mortgage,  an  error  was  commit- 
ted in  respect  to  the  time  of  payment;  that  the 
time  agreed  upon  and  intended  was,  March  10, 
1838,  and  that  the  word  "eight"  was  inadvert- 
ently omitted.  To  the  ruling  of  the  circuit 
judge  admitting  this  evidence,  the  defendant's 
counsel  excepted. 

The  above  facts  appearing,  the  plaintiff  rest- 
ed; whereupon  the  defendant's  counsel  moved 
for  a  nonsuit,  on  the  ground:  1.  That  the  form 
of  action,  being  in  the  cepit,  was  wrong;  2. 
That  the  mortgage  was  fraudulent  as  against 
the  mortgagor's  creditors;  3.  That  the  filing  of 
copies  of  the  mortgage  with  a  statement  pur- 
suant to  the  Act  of  April  29,  1833,  operated  an 
extension  of  the  time  of  payment,  thus  giving 
Wagstaff  the  right  of  possession;  and,  there- 
fore, the  sheriff  was  not  a  trespasser.  The  mo- 
tion was  overruled,  and  the  defendant  again 
excepted. 

The  circuit  judge  submitted  the  question  of 
fraud  to  the  jury,  who  found  for  the  plaintiff; 
and  the  defendant  now  moved  for  a  new  trial 
upon  a  bill  of  exceptions. 

*Mr.  N.  B.  Blunt,  for  defendant.  [*475 

Mr.  A.  Benedict,  for  plaintiff. 

By  the  Court,  Cowcn.  J.  By  the  mortgage 
and  default  in  payment,  the  plaintiff  became 
absolute  owner  at  law,  however  he  might  be 
viewed  in  equity.  He  was  entitled  to  takepos 
session  at  any  time  from  the  mortgagor,  who 
then  became  a  mere  naked  bailee.  JJor  did  the 
filing  of  a  copy  of  the  mortgage  and  a  state- 
ment, pursuant  to  the  Act  of  April  29,  1883, 
admitting  that  it  took  place  anterior  to  the 
seizure,  work  an  extension  of  credit.  The  ob- 
ject in  such  cases  is  to  hold  the  property  s»s 
against  creditors  under  the  original  stipulations 
in  the  mortgage,  and  for  this  purpose  alone  is 
it  required  by  the  statute.  There  is  nothing  in 
it  at  all  incompatible  with  insisting  on  imme- 
diate payment,  or  the  effect  of  the  forfeiture. 

The  mortgage  was  clearly  fraudulent  within 
the  repeated  decisions  of  this  court;  and  under 
our  own  rule  and,  perhaps,  the  rule  of  En- 
gland, and  every  State  in  the  Union  except 
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this,  it  would  be  our  duty  to  pronounce  it  so. 
and  order  a  new  trial  as  against  the  weight  of 
evidence.  There  was,  however,  some  evidence 
of  a  good  consideration;  and  since  the  decision 
of  the  Court  for  the  Correction  of  Errors  in 
Smith  v.  Acker,  23  Wend.,  653,  we  have  held, 
and  must  continue  to  hold,  that  the  jury  have  a 
right,  in  their  discretion,  to  excuse  possession 
in  the  mortgagor  ;  and  that  we  cannot  inter- 
fere, as  we  may  do  when  they  decide  against 
the  weight  of  evidence  on  a  question  of  fact  in 
other  cases. 

It  is  also  insisted  that  the  learned  judge 
erred  in  allowing  oral  evidence  to  show  the 
time  when  the  parties  intended  that  the  mort- 
gage should  be  payable.  An  impossible  time 
for  payment  was  mentioned,  1830,  in  a  mort- 
gage dated  in  1837.  This,  in  legal  effect,  was 
the  same  as  if  no  time  had  been  specified,  and 
the  money  was  therefore  payable  immediately. 
Thompson  v.  Ketchum,  8  Johns.,  189.  You  can 
476*]  no  more  contradict  the  legal  effect  *of 
a  written  contract  by  oral  evidence,  than  its 
express  provisions.  As  between  the  parties  to 
the  mortgage,  therefore,  the  oral  evidence 
would  not  have  been  admissible.  This  was 
held  in  Thompson  v.  Ketchum.  But  that  is  not 
quite  so  clear  as  between  the  mortgagee  and 
the  sheriff,  on  the  question  of  fraud.  That  the 
parties  intended  the  debt  should  be  payable 
immediately,  would  have  added  color  to  the 
fraudulent  intent  inferable  from  a  want  of 
change  in  the  possession.  This  was  in  a  de- 
gree repelled  (though,  I  admit,  it  was  a  small 
circumstance)  by  showing  the  mistake  of  the 
draftsman.  On  questions  of  fraud  like  this, 
which  is  inter  alias,  the  objection  of  an  estoppel 
does  not  apply,  as  it  would  if  the  litigation 
were  between  the  immediate  parties. (a) 

On  the  whole,  therefore,  I  am  of  opinion 
that  the  motion  for  a  new  trial  should  be  de- 
nied. 

New  trial  denied. 

Chattel  mortgage— Upon  default,  title  vests  in  mort- 
gagee. Cited  in— 2  Denio,  171 ;  40  N.  Y.,  103 ;  1  Abb. 
App.  Dec..  79 ;  1  Barb.,  548 ;  17  Barb.,  434 ;  34  How. 
Pr.,  388 :  38  How.  Pr.,  301 ;  7  Abb.  N.  S.,  315  ;  4  Duer. 
336 ;  2  Sweeny,  61 :  7  Bk.  Reg.,  70 ;  2  Sawy..  240 ;  27 
Cal.,  269. 

Respective  interest  of  mortgagor  and  mortgagee  in 
mortgaged  chattels.  Cited  in^tO  N.  Y.,  103 :  3  Keyes, 
212 ;  16  Barb.  50 ;  34  How.  Pr.,  388 ;  2  Duer,  106;  2  Lesr. 
Obs.,  161;  11  Leg:.  Obs.,  340;  35 Cal.,  411. 

Parol  evidence— Inadmissible,  as  between  parties,  to 
vary  effect  of  mortgage.  Reviewed— 3  Saudf.,  608. 

Cited  in— 25  Barb.,  213 :  3  E.  D.  S.,  503. 

(a)  See,  Johns  v.Church,  13  Pick.,  557,  560, 561;  Hen- 
derson v.  Dodd,  1  Bail.  Eq.  Rep.  (S.  C.),  138, 139,  per 
Evans,  J.;  Chatnplin  v.  Butler,  18  Johns.,  169 ;  Trlpp 
v.  Hathaway,  15  Pick.,  47. 


BURGESS  v.  ABBOTT  AND  ELY. 

Parties — Non-joinder  of — How  Taken  Advantage 
of— Pleading. 

When  a  declaration  shows,  on  its  face,  that  there 
is  another  person  who,  if  living,  ought  to  be  joined 
as  defendant,  but  does  not  allege  expressly  whether 
he  is  alive  or  not,  the  non-joinder  cannot  be  taken 
advantage  of  by  demurrer,  but  only  by  plea  in 
abatement. 

Otherwise,  if  it  be  alleged  in  the  declaration  that 
the  person  is  still  living. 

The  rule  on  this  subject  is  the  same,  whether  the 
action  be  founded  in  contract,  or  on  the  judgment 
of  a  court  of  record. 

In  pleading  abatable  matter,  great  fulness  Is  re- 


quired,  and  the  pleader  must  leave  nothing  to  in- 
tendment. 

Semhle,  if  a  declaration  shows  there  are  others  who 
should  be  made  plaintiffs,  but  is  silent  as  to  whether 
they  are  alive,  the  defendant  may  avail  himself  of 
the  non-joinder  by  demurrer. 

Citations— 1  Chit.  PL,  46  Am.  ed.  1840 ;  28  H.  6,  3,  a, 
pi.  11 ;  1  Saund.,  291 ;  a,  note  2,  h,  note  I;  1  Vent.,  34  ; 
1  Sid.,  338. 420 :  1  Bos.  &  P.,  73,  74  ;  5  Burr.  3611,  2613, 
2614;  6T.  R.,  766;  2  Anstr.,  448;  Aleyn,  21;  2  Taunt., 
256 ;  Anstr.,  811 ;  2  Cow.,  569 ;  1  Hen.  &  M.,  61 ;  1 
Munf.,  1;  5  Greenl.,  441 ;  Sty.,  50. 

ERROR  from  the  Superior  Court  of  the  City 
of  N.  Y.  The  action  below  was  debt, 
brought  by  Abbott  and  Ely  against  Burgess. 
The  declaration  was  on  a  judgment  of  the  Su- 
perior *Courtof  Cincinnati,  Ohio,  ren-  [*477 
dered  against  Burgess  and  one  Henry  Crane; 
but  it  did  not  expressly  show  whether  Crane, 
at  the  time  of  commencing  the  present  suit, 
was  living  or  not.  The  defendant  demurred 
generally,  and  the  plaintiffs  joined  in  demur- 
rer. Judgment  having  been  rendered  for  the 
plaintiffs  in  the  court  below, the  defendant  sued 
out  a  writ  of  error. 

Mr.  W.  Watson,  for  plaintiff  in  error. 

Mr.  C.  Judson,  for  defendants  in  error. 

By  the  Court,  Co-wen,  J.  It  is  treated  by 
the  books  as  clear,  that  when  a  declaration  or 
other  pleading  of  the  plaintiff,  in  an  action 
against  one  upon  a  contract,  shows  that  he  is 
a  joint  contractor  with  another  not  sued,  say- 
ing moreover,  in  express  terms,  that  the  con 
tractor  not  sued  is  still  living,  the  defendant 
shall  not  be  put  to  his  plea  in  abatement ;  but 
may  demur,  or  move  in  arrest,  or  maintain  er- 
ror, in  case  of  a  verdict  against  him.  1  Chit. 
PI.,  46,  Am.  ed.  of  1840,  and  cases  cited.  If  it 
do  not  thus  appear  in  terms  that  the  party 
omitted  is  still  alive,  the  question  seems  to  be 
open  whether  the  non-joinder  must  not  be 
pleaded  in  abatement.  A  case  in  the  Year  Book, 
28  Hen.  VI.,  3  a,  pi.  11,  and  CabeUv.  Vaughan, 
1  Saund.,  291;  S.  C.,  1  Vent.,  34;  1  Sid.,  420, 
8.  C.  nom.  Ohappel  v.  Vaughan,  are  strong 
cases  that  it  must.  Vide,  1  Saund. ,  291  a,  n.  2. 
These  cases  are  considered  in  1  Saund.,  291  b, 
n.  4,  and  several  subsequent  cases  cited;  and 
some  being  of  an  equivocal  character  in  the  re- 
port are  sought  to  be  reconciled.  The  learned 
annotator, himself  a  very  high  authority.thinks 
that  the  principle  governing  a  plea  of  non- 
joinder in  abatement,  where  you  must  always 
aver  full  life,  would  seem  to  demand  the  same 
averment  on  the  other  side,  when  the  objection 
is  founded  upon  what  appears  there.  The 
rule  is  that  you  need  not  plead  in  abatement  a 
matter  with  which  you  are  already  furnished 
by  the  plaintiff's  own  pleadings;  Eyre,  Ch.  J. 
in  Scott  v.  *Qodwin.  1  Bos.  &  P..  73;  [*478 
but  in  order  to  satisfy  this  rule  you  must  be 
furnished  by  him  with  every  material  fact.  If 
he  do  not  aver  life,  therefore,  it  follows  that 
you  must  aver  it  by  plea;  for  in  availing  your- 
self of  mere  abatable  matters,  great  fulness  is 
required;  and  courts  will  not,  in  this  respect, 
help  pleaders  by  intendment.  Non  joinder  of 
a  defendant  is  no  more  than  abatable  matter, 
in  whatever  form  it  may  appear;  and  is  con- 
sidered rather  an  ungracious  objection,  as  may 
be  seen  by  Ricev.  Shute,  5  Burr.,  2611,  2613. 
See  the  case  of  Horner  v.  Moore,  cited  by  Aston, 
J.,  Id.,  2614,  which  favors  the  doctrine  in  the 
note  to  Saunders. 
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On  the  other  hand  we  have  been  referred  to 
several  cases,  of  non  joinder  on  the  side  of  the 
plaintiff.  In  these  it  is  held  fatal  if  he  show 
non  joinder  simply,  even  without  expressly 
averring  life  in  the  party  off  the  record.  But 
i his  objection  is  always  received  with  much 
less  disfavor  than  a  non  joinder  of  defendants. 
The  plaintiff  knows  his  associates,  whereas  he 
is  often  ignorant  of  those  on  the  other  side. 
I  It  nee  the  ordinary  intendment  is  allowed 
against  him.  And  the  difference  between  the 
two  cases  will  be  found  to  have  been  put  upon 
this  ground  in  Scott  v.  Oodmn,  1  Bos.  &  P.. 
73  74.  in  a  very  learned  opinion  of  Eyre,  Ch. 
J.  Addition  v.  Overend,  6  T.  R.,  766,  is  the 
strongest,  among  that  class  of  cases,  in  favor 
of  the  plaintiff  in  error. 

King  v.  Young,  2  Anst.,  448,  held  the  doc- 
trine contended  for  by  the  plaintiff  in  error 
more  directly.  The  suit  was  on  a  recognizance, 
and  McDonald,  Ch.  B. ,  lays  down  the  rule  that 
if  the  non  joinder  of  a  defendant  appear  by 
thedeclaration.it  is  bad,  irrespective  of  any 
averment  of  life.  But  that  case  went  on  Black- 
iceUv.  Ashton,  Aleyn,  21,  which  qualifies  the 
rule  by  confining  it  to  scire  facias  on  a  record 
and  conceding  that  full  life  must  appear  to 
have  been  averred  in  case  of  a  bond.  Wheth- 
er there  be  anything  in  the  distinction  at  this 
day  may  be  doubted.  Lawrence,  J.,  too,  in 
South  v.  Tanner,  2  Taunt. ,  256,  says,  when 
speaking  of  the  point,  that  "  A  person  sued  as 
479*]living,  *is  presumed  to  continue  alive;" 
but  the  point  decided  by  that  case  was  differ- 
ent, and  the  remark  was  made  as  a  reply  to 
counsel  in  the  course  of  their  argument.  A 
case  subsequent  to  that  of  King  v.  Young  in 
the  Court  of  Exchequer,  would  seem,  however, 
fully  to  bear  him  out;  viz. :  King  v.  Chapman, 
Anst.,  811,  which  was  scire  facias  on  an  auc- 
tioneer's bond.  The  Ld.  Ch.  B.  said,  the  court 
could  not  distinguish  it  from  King  v.  Young. 
The  counsel,  Marryatt,  arguendo,  spoke  of  the 
contrary  rule  as  being  a  very  idle  one,  saying: 
"It  is  impossible  to  believe  that  the  fact  of 
the  co-obligor  being  alive  could  appear  on  the 
face  of  the  declaration." 

In  Whitaker  v.  Young,  2  Cow. ,  569,  it  seems 
to  have  been  taken  for  granted  that  the  decla- 
ration showed  life  in  the  heir  not  sued,  who 
was  stated  in  the  declaration  as  still  refusing 
with  the  others  to  pay  the  debt.  The  objec- 
tion that  such  an  averment  had  been  omitted 
was  not  made,  and  the  court  cite  and  approve 
the  rule  in  an  old  edition  of  1  Chit.  PL,  put 
there  with  the  same  qualification  as  in  the  last. 
Other  American  courts  have,  however,  fol- 
lowed the  rule  of  the  English  Exchequer,  ap- 
plying it  to  the  non-joinder  of  a  co  contractor, 
by  bond  or  simple  contract,  appearing  in  the 
declaration,  though  not  accompanied  by  the 
express  averment  that  he  is  living.  Leftwich 
v.  Berkely,  1  Hen.  &  M.,  61:  NeweU  v.  Wood,  1 
Munf.,  1;  Harwood  v.  Roberts,  5  Greenl.,  441; 
see,  also,  what  was  said  in  Black-well  v.  Ashton, 
Styles,  50;  also,  Osborne  v.  Crosbern,  1  Sid., 
238. 

I  have  not  looked  into  any  other  cases. 
Enough  have  been  cited  to  show  their  exceed- 
ing conflict;  but  I  am  inclined  to  think  that 
the  ancient  and  true  rule  in  England,  is  the  one 
laid  down  by  Williams  in  his  note  to  Saunders, 
already  noticed.  It  is  in  harmony  with  the 
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nature  of  the  plea  of  non  joinder,  and  with  the 
policy  of  discouraging  dilatory  pleas,  which 
seems  to  have  attached  directly  to  abatement 
for  non-joinder  of  defendants,  whether  object- 
ed on  the  declaration  or  interposed  by  plea,  so 
early  as  the  Year  Book  of  Hen.  VI.  The  pres- 
ent question,  it  is  true,  *arises  on  ade  [*48O 
murrer  to  the  first  count  of  a  declaration  on  a 
judgment  rendered  in  a  court  of  record  of  the 
State  of  Ohio.  But  even  had  it  been  wire  fa- 
cias on  a  domestic  judgment,  it  is  quite  diffi- 
cult to  perceive  how  the  question  could  be  va- 
ried by  that  circumstance,  notwithstanding  the 
case  of  Kingv.  Young  in  the  Exchequer. 

The  question  is  certainly  beset  with  diffi- 
culties more  pressing  than  I  supposed  on  the 
argument;  for  it  was  not  till  after  that,  I  had 
heard  or  seen  anything  of  the  decisions  in  the 
learned  courts  of  Virginia  and  Maine. 

My  principal  object  has  been  to  inform  my- 
self of  the  English  rule  as  it  stood  at  the  time 
of  our  Revolution;  and  lam  satisfied  though 
not  without  some  hesitation,  that  it  is  in  favor 
of  the  defendants  in  error;  and,  therefore,  that 
the  Superior  Court  decided  rightly. 

Judgment  affirmed. 

Affirmed— 6  Hill.  135. 

Cited  in-23  How.  Pr..  98 ;  33  How.  Pr.,  81 ;  54  How. 
Pr.,  194. 


THE  RICHMOND  TURNPIKE  CO. 

v. 
VANDERBILT. 

Master  of  Steamboat —  Willful  Misconduct  of—- 
Liability of  Owner. 

The  owner  of  a  steamboat  is  not  responsible,  in  an 
action  on  the  case,  for  the  willful  misconduct  of 
the  master  in  running  her  against  and  injuring  an- 
other boat. 

The  10th  section  of  the  Statute  1  R.  S.,  683.  2d  ed., 
relating  to  the  navigation  of  certain  rivers,  etc.,  by 
steamboats,  only  enlarges  the  owner's  liability  so  as 
to  subject  him  for  certain  specified  penalties  in- 
curred by  the  master;  and  was  not  intended  to 
trench  further  upon  the  common  law  rights  of  the 
former. 

Citations— 2  R.  S.,  456.  sec.  16,  2d  ed.;  19  Wend., 
343 ;  1  R.  S..  681,  2d  ed.,  tit.  10.  sees.  9, 10, 12. 

ON  error  from  the  Superior  Court  of  the  City 
of  N.  Y.  The  action  below  was  case,  by 
Vanderbilt,  for  a  collision  of  the  steamboat 
Sampson,  belonging  to  the  defendants  below, 
with  the  steamboat  Wave,  owned  by  Vander- 
bilt. There  was  strong  reason  on  the  evidence 
for  believing  that  the  master  of  the  Sampson 
perpetrated  the  injury  willfully.  The  court  be- 
low refused  to  charge  that,  if  willful,  the  de- 
fendants below  were  not  liable.  The  latter  ex- 
cepted;  and  after  judgment  for  the  plaintiff 
below,  brought  error. 

*Mr.  J.  P.  Hall,  for  plaintiffs  in  [*481 
error. 

Mr.  S.  Sherwood,  for  defendant  in  error. 

By  the  Court,  Cowen,  J.  Several  grounds 
are  taken  for  reversing  the  judgment  which 
need  not  be  noticed;  for  we  are  clearly  of  opin- 
ion that  the  court  below  erred  in  refusing  to 
charge  that  if  the  collision  was  willful  on  the 
part  of  the  defendant's  master,  they  were  not 
liable.  Clearly  they  were  not  at  the  common 
law,  nor  under  the2R.  S.,  456,  sec.  16,  2d  ed., 

HILL  1. 


1841 


BESLEY  v.  PALMER. 


481 


which  does  not  alter  the  effect  of  the  relation 
between  master  and  servant.  Wright  v.  Wilcox, 
19  Wend.,  843. 

It  is  supposed,  however,  that  the  1  R.  S., 
681,  2d  ed.,  tit.  10,  concerning  navigation, 
makes  the  owner  liable  to  a  private  action, 
even  for  the  willful  misconduct  of  the  master. 
The  first  nine  sections  of  that  Act  prescribe 
certain  rules  of  conduct  in  navigating  steam- 
boats within  our  jurisdiction,  imposing,  sec.  9, 
penalties  on  the  master  for  their  violation;  and 
then  the  10th  section  declares  that  "The  own- 
ers of  every  steamboat  shall  be  deemed  re- 
sponsible for  the  good  conduct  of  the  master 
employed  by  them;  and  if  any  penalty  incurred 
by  such  master  cannot  be  collected  of  him  in 
due  course  of  law,  the  same  may  be  recovered 
of  the  owners  of  the  boat,  etc.,  in  the  same 
manner  as  if  they  were  sureties  of  such  master." 
The  penalties  are  collectible  by  the  district  at- 
torney in  a  suit  by  the  people.  The  responsi- 
bility imposed  on  the  owners  by  the  10th  sec- 
tion, is  evidently  an  enlargement  of  their  lia- 
bility no  further  than  to  subject  them  as  sure- 
ties for  any  penalties  which  may  be  incurred 
by  their  master  under  the  previous  section. 
Vide,  also,  the  12th  section  for  a  like  provision 
as  to  other  penalties. 

But  if  we  stop  with  the  first  clause  of  the 
10th  section,  and  read  it  generally  as  a  decla- 
ration of  responsibility  for  the  master's  good 
conduct,  we  have  no  more  than  the  common 
law  rule.  That,  too,  holds,  the  owner  thus  re- 
sponsible, and  is  laid  down  in  about  the  same 
482*j  words,  qualified  *and  restricted,  how- 
ever, so  as  to  confine  its  application  to  the 
master's  conduct  as  master;  not  his  conduct 
when  be  goes  without  the  scope  of  his  author- 
ity, by  committing  a  willful  trespass  or  other 
wrong.  He  then,  quoad  hoc,  ceases  to  be  the 
master.  The  distinction  was  examined  in 
Wright  v.  Wilcox,  and  put  on  the  very  point 
of  inquiry  which  has  been  here  disregarded 
by  the  court  below. 

Judgment  reversed. 

Distinguished— 8  Bos.,  312. 

Cited  in— 2  N.  Y.,  481,  482;  17  N.  Y.,  366;  47  N.  Y., 
127  (7  Am.  Rep.,  421) ;  12  Allen,  54 ;  26  Ind.,  73 ;  51 
Am.  Dec.,  315,  316. 


BESLEY  ET  AL. 

V. 

PALMER  and  ROSEVELT,  Impleaded  with 
L.  P.  SANGER. 

Attachment — Absconding,  etc. ,  Debtors —  Assign- 
ees of  Bond  for  Discharge — Judgment  >f  Neigh- 
boring State. 

Proceedings  by  attachment  under  this  statute  re- 
lating to  absconding,  concealed  anr"  non-resident 
debtors,  may  be  instituted  by  assignees  of  the  de- 
mand sought  to  be  collected,  in  their  own  names ; 
and  the  bond  executed  by  the  debtor  and  his  sure- 
ties, on  applying  for  a  discharge  of  the  attachment, 
will  be  valid  though  drawn  in  the  same  way. 

An  attachment  under  that  statute  does  not  lie  on 
a  judgment  rendered  by  the  court  of  a  neighboring 
State. 

Nor  will  it  lie  on  the  original  contract  debt  for 
which  such  judgment  was  recovered. 

The  judgment  of  a  court  of  a  neighboring  State 
is  no'lessleffectual  in  extinguishing  the  demand  on 
which  it  was  rendered,  than  the  judgment  of  a  court 
strictly  domestic. 

Citations— 1  R.  S  ,  765,  2d  ed.,  sec.  1,  sub.  2.  sec.  3 ; 
793,  sec.  10 ;  7  Cr.,  481 ;  3  Wh.,  234. 
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TVEMURRER  to  declaration.  The  action 
±J  was  on  a  bond  given  under  the  Statute  1  R. 
S.,  764,  773,  sec.  55,  etseq.,  2d  ed.,  relating  to 
attachments  against  absconding,  concealed, 
and  non-resident  debtors.  The  declaration  set 
out  the  attachment  proceedings,  showing  that 
the  attachment  was  issued  on  the  petition  of 
the  plaintiffs  as  the  attaching  creditors,  against 
the  property  of  James  Y.  Sanger,  Lucien  P. 
Sanger,  and  David  Sanger.  The  declaration 
further  set  forth  that  property  had  been  seized  i 
on  the  attachment;  that  Lucien  P.  Sanger,  one 
of  the  defendants,  applied  pursuant  to  section 
54  of  the  statute  above  referred  to,  for  a  dis- 
charge of  the  attachment,  and  that  thereupon 
the  bond  in  question  was  executed  by  said  Lu- 
cien, with  Palmer  and  Rosevelt.  the  other  de- 
fendants, *as  his  sureties.  It  further  [*483 
appeared  from  the  attachment  proceedings  as 
detailed,  and  from  other  independent  aver- 
ments in  the  declaration,  that  the  plaintiff's 
demand  upon  which  the  attachment  issued  and 
which  was  claimed  as  recoverable  on  the  bond, 
consisted  originally  of  a  joint  and  several  prom- 
issory note,  executed  by  the  said  J.  Y.,  L. 
P.  and  D.  Sanger,  to  the  plaintiffs;  that  they 
(the  plaintiffs)  caused  a  suit  to  be  commenced 
upon  the  note,  against  the  said  J.  Y.,  L.  P., 
and  D.  Sanger,  in  a  Circuit  Court  of  the  State 
of  Indiana,  wherein  judgment  was  recovered 
against  L.  P.  Sanger,  he  alone  having  been  ar- 
rested; that  said  suit  and  judgment  were  nom- 
inally in  favor  of  one  Elias  Smith,  but  the 
plaintiffs  were  the  real  parties  in  interest,  and 
are  still  the  owners,  etc. ;  that  the  judgment 
was  in  full  force  and  unreversed,  etc.,  at  the 
time  of  commencing  the  attachment  proceed- 
ings; and  that  neither  the  said  note  or  judg- 
ment had  ever  been  paid  or  satisfied,  etc. 

The  defendants  demurred  to  the  declaration, 
and  the  plaintiffs  joined  in  demurrer. 

Mr.  J.  H.  Raymond,  for  defendants. 

Mr.  J.  S.  Bosworth,  for  plaintiffs. 

By  the  Court,  Cowen,  J.  The  proceedings 
and  declaration  are  well  enough  in  treating 
the  plaintiffs,  though  mere  assignees  of  the 
debt  for  which  they  sued  out  the  attachment, 
as  the  nominal  creditors.  It  is  no  objection 
that  the  bond  is  taken  to  them  in  their  own 
n;xmes.  Vide,  1  R.  S.,  793,  2d  ed.,  sec.  10. 
But  the  commissioner  had  no  jurisdiction.  The 
attachment  was  nominally  against  the  property 
of  J.  Y.  Sanger,  L.  P.  Sanger,  and  D.  Sanger, 
who  were  originally  indebted  on  a  joint  and 
several  promissory  note,  upon  which  all  were 
sued  in  circuit  court  of  the  State  of  Indiana, 
L.  P.  Sanger  alone  arrested,  and  judgment 
rendered  against  him  alone.  His  property  was 
attached  here,  but  delivered  to  him  on  his  ex- 
ecuting the  bond  in  question. 

An  attachment  does  not  lie  on  a  judgment 
of  a  neighboring  *State,  for  the  sim-  [*484 
pie  reason  that  the  1  R.  S.,  765,  2d  ed.,  which 
gives  the  remedy  by  attachment,  does  not  ex- 
tend it  beyond  a  judgment  rendered  in  this 
State.  Sec.  3.  It  is  true  that  the  1st  section, 
subdivision  2,  covers  a  debt  on  contract ;  and 
the  declaration  seeks  to  reach  that  ground  by 
going  behind  the  judgment.  That  cannot  be 
done.  The  judgment  extinguished  the  simple 
contract  debt  as  to  L.  P.  Sanger.  We  are  told 
that  this  is  the  judgment  of  a  neighboring  State. 
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But  who  can  deny,  since  Mill*  v.  Dvryee,  7  Cr., 
481,  and  Hampton  v.  McConnel,  8  Wh.,  284, 
that  a  judgment  in  one  of  our  sister  States  must 
be  holden  to  work  the  same  effect  upon  the 
original  demand  as  if  It  were  obtained  in  this 
court?  At  least  the  declaration  shows  no  debt 
valid  within  the  attachment  law  against  L.  P. 
Sanger  :  a  thing  made  by  the  statute,  sec.  58, 
quite  as  necessary  in  an  action  on  the  bond,  as 
it  is  against  the  absent  debtor  in  the  first  in- 
•  stance. 

Judgment  for  defendant*. 

Explained—  1  Abb.  Pr.,38 :  4  Duer,  606. 

Cited  in-18  N.  Y..  471 :  .52  N.  Y..  407 ;  85  N.  Y.,  504; 
23  How.  Pr.,  508 ;  61  How.  Pr.,  367 :  14  Abb.  Pr.,  450, 
«.;  1  Duer,  17 ;  2  Daly,  224 ;  48  Ind.,  482. 


ALLAIRE  9.  WHITNEY. 

Memorandum  of  Lease  under  Seal— Fraudulent 
Representation*  of  Lessor — Action  for  Rent- 
Deduction— Remedies  of  Lessee— Demise  in 
Futuro. 

A.  executed  a  memorandum  under  seal  in  Feb- 
ruary, stating  that  he  had  hired  of  W.  a  certain  lot 
in  the  City  ofN.  Y.,  for  one  year  from  the  first  of 
May  next,  at  $1,000  rent.  He  was  induced  to  make 
the  contract  through  the  fraudulent  representa- 
tions of  W.  that  the  lot  comprehended  a  certain 
other  parcel  of  land,  which,  as  it  afterwards  turned 
out,  belonged  to  the  Corporation.  A.  discovered  the 
fraud  before  the  first  of  May :  and  on  that  day.hav- 
ing  obtained  a  lease  of  the  parcel  owned  by  the  Cor- 
poration, took  possession  of  the  whole,  and  occu- 
pied during  the  year.  Held,  in  an  action  by  W.  for 
the  rent,  that  A.  was  entitled  to  a  deduction,  by  rea- 
son of  the  fraud,  of  at  least  what  he  was  in  good 
faith  obliged  to  pay  for  the  Corporation  lease. 

A  demise  for  a  term  commencing  infuturo,  passes 
a  present  interest  in  the  term  to  the  lessee. 

A.  immediately  after  the  fraud,  might  have  elect- 
ed to  treat  the  lease  from  W.  as  entirely  void :  not 
having  done  so,  however,  but  having  occupied  un- 
der it  during  the  term,  his  only  remedy  was  by  ac- 
tion or  recoupment  for  the  damages. 

The  same  rule  applies  to  purchases  of  personal 
property ;  and  in  neither  case  does  the  party  waive 
his  right  to  damages  by  merely  acting  in  affirmance 
of  the  contract,  after  discovering  the  fraud. 
486*]  *Semble,  that  actual  damage  is  not  necessary 
to  the  maintenance  of  an  action.  A  violation  of 
right  with  a  possibility  of  damage  is  sufficient. 

Semtile,  also,  if  one  be  led  through  fraud  to  con- 
tract that  he  will  accept  and  pay  for  a  chattel  at  a 
future  period,  he  may  maintain  an  action  for  the 
fraud  before  the  period  arrives,  though  he  has  paid 
nothing. 

A  right  of  action  once  vested  can  only  be  de- 
stroyed by  a  release,  or  the  receipt  of  something  in- 
satisfaction. 

Citations— Shep.  Touch.,  241.  267,  272;  Woodf.  L. 
&  T..  182.  Lond.  ed..  1804 :  13  Johns.,  302 ;  8  Wend.. 
116 ;  2  Ld.  Raym,  948 :  10  Wend.,  260,  284,  265 ;  19 
Hen.  VI.,  44,  pi.  92;  Hob..  267  :  4  Moore  &  P..  790;  7 
Bing.,  153 :  4  Dowl.  &  R.,  539 ;  2  Barn.  &  C.,  821. 

ERROR  from  the  Superior  Court  of  the  City 
of  N.  Y.  Allaire,  the  defendant  in  the 
court  below,  February  9,  1837,  signed  and 
sealed  a  memorandum  stating  that  he  had  hired 
a  water  lot  of  Whitney  for  one  year  from  May 
1  then  next,  at  $1,000  rent,  payable  quarterly. 
This  action  was  brought  for  the  rent.  Allaire 
on  the  trial  set  up  that  he  was  induced  to  sign 
the  memorandum  through  a  fraudulent  repre- 
sentation of  Whitney  that  the  lot  comprehend- 
ed a  certain  other  parcel  of  land,  which  turned 
out  to  belong  to  the  Corporation  of  the  City 
of  N.  Y.  Evidence  was  given  tending  to  show 
the  alleged  fraud  ;  and  also,  that  Allaire  dis- 
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covered  it  before  his  term  commenced.  Yet 
he  took  possession  under  the  (Icini-c,  after  ob- 
taining a  lease  of  the  other  parcel  from  the  Cor- 
poration. Allaire  claimed  the  right  to  have 
what  he  contracted  to  pay  the  Corporation  for 
the  parcel  mentioned,  deducted  from  the  rent, 
on  the  ground  of  the  fraud.  The  court  below 
charged  the  jury  among  other  things,  that 
though  they  found  the  alleged  fraud  ;  yet  if 
they  also  found  that  Allaire  discovered  it  be- 
fore May  1,  and  without  offering  to  rescind  his 
contract  with  Whitney  or  its  being  modified 
in  any  way,  obtained  bis  contract  from  the  Cor- 
poration, and  afterward  took  possession  un- 
der the  contract  with  Whitney  and  held  for 
the  year,  he  thereby  waived  all  objection  on 
the  ground  of  fraud,  and  was  entitled  to  no  de- 
duction. To  this  Allaire's  counsel  excepted  ; 
and  a  verdict  and  judgment  having  been  ren- 
dered in  favor  of  Whitney,  Allaire  sued  out  a 
writ  of  error. 

Mr.  C.  O'Conor,  for  plaintiff  in  error. 

Mr.  E.  Sanford,  for  defendant  in  error. 

*By  the  Court,  Cowen,  J.  The  court  f*486 
erred  in  their  directions  to  the  jury.  We  en- 
tertain no  doubt  that  a  present  interest  in  the 
term  passed  from  Whitney  to  Allaire  for  one 
year.  Shep-.  Touch.,  241,  267,  272 ;  Woodf.  L. 
&  T.,  162,  Lond.  ed.  of  1804.  It  is  entirely 
settled  that  when  property  is  purchased  on  the 
faith  of  the  fraudulent  misrepresentation  of  the 
vendor,  the  vendee  has  an  election  either  to  re- 
pudiate the  contract,  or  take  the  benefit  of  it, 
and  when  sued  for  the  price  agreed,  to  have 
deducted  from  it  the  damages  which  he  has 
sustained  in  consequence  of  the  fraud.  Beecker 
v.  Vrooman,  13  Johns.,  302  ;  Reabv.  McAlister, 
8  Wend.,  116.  This  has  never  been  denied. 
That  he  receives  a  delivery  or  takes  possessiou 
of  the  property  sold  after  discovering  the  fraud, 
makes  no  difference  in  principle.  The  present 
case  is  entirely  analogous.  The  damages  sus- 
tained by  the  fraud  were  at  least  the  amount 
of  rent  which  Allaire  was,  in  good  faith, 
obliged  to  pay  for  the  Corporation  property  ; 
and  the  jury  should  have  been  instructed  to 
deduct  so  much  on  the  hypothesis  put  to  them. 

It  is  not  necessary  to  deny,  that  where  a  ven- 
dee or  a  lessee  takes  or  holds  possession  after 
he  has  discovered  the  fraud  of  his  vendor  or 
lessor,  he  shall  not  be  allowed  to  rescind  the 
contract ;  in  other  words,  to  say,  as  he  always 
may  do  in  the  first  instance,  that  the  whole  is 
void.  Certainly,  the  jury  might  well  have  been 
instructed  in  the  present  case,  that  Allaire  had 
made  the  lease  good  by  election  ;  that  he  had 
waived  the  right  to  consider  it  a  nullity.  That, 
however,  is  a  very  different  matter  from  a 
waiver  of  the  cause  of  action  or  recoupment. 
When  a  man  is  drawn  into  a  contract  of  sale  or 
demise  by  fraud,  a  right  of  action  attaches  im- 
mediately, as  much  so  as  if  trespass  had  been 
committed  against  him  ;  and  though  he  may 
affirm  the  transfer  of  interest  and  take  the 
property,  yet  waiver  is  no  more  predicable  of 
the  cause  of  action,  than  where  a  man  receives 
a  deli  very  of  goods  which  have  been  tortiously 
taken  from  him.  The  vendor  or  lessor  was  a 
wrong-doer  when  he  committed  the  fraud;  and 
no  act  of  the  injured  party  short  *of  a  [*487 
release  or  satisfaction  will  bar  the  remedy, 
though  it  may  mitigate  the  amount  of  damage. 
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The  court  below  seemed  to  treat  the  contract 
in  question  as  executory;  whereas,  it  raised  a 
clear  interesse  termini,  as  may  be  seen  by  the 
authorities  already  cited.  Shep.  Touch..  241, 
says,  a  lease  for  years  to  begin  in  futuro  is 
grantable  over.  This  shows  that  it  is  not  a  mere 
chose  in  action.  But  take  it  that  a  man  fraudu- 
lently draws  another  into  a  contract  to  accept 
and  pay  for  a  chattel  a  month  after:  the  vendee 
discovering  the  fraud  on  the  next  day,  is  it  to 
be  tolerated  that  he  shall  not  have  an  action 
immediately?  If  he  pay  anything.even  no  more 
than  a  cent,  as  earnest, there  would  be  nodoubt. 
But  actual  damage  is  not  necessary  to  an  ac- 
tion. A  violation  of  right  with  a  possibility  of 
damage,  forms  the  ground  of  an  action.  This 
was  admitted  by  Powell,  J.,  in  Ashby  v.  White, 
2  Ld.  Raym.,  948,  though  he  was  against  the 
action  by  an  elector  for  refusing  his  vote.  He 
puts  the  case  of  an  action  by  the  owner  of  an 
ancient  market  for  erecting  another  market 
near  his,  which  he  concedes  would  form  a 
ground  of  action  without  showing  a  diversion 
of  toll.  It  goes,  he  admits,  on  the  possibility 
that  toll  may  be  thus  diverted.  So.  an  action 
lies  for  diverting  part  of  a  stream  to  which  a 
man  is  entitled,  though  it  do  him  no  injury,  on 
the  possibility  that  a  continuance  of  the  diver- 
sion for  twenty  years  might  bar  his  right.  Nel- 
son, J.,  in  Crooker  v.  Bragg,  10  Wend., 260,264, 
265.  In  the  case  at  bar.  Allaire  might  have  been 
delayed  and  deprived  of  the  chance  of  obtain- 
ing another  convenient  water  lot  for  his  busi- 
ness, perhaps  any  lot  at  all.  Once  establish, 
therefore,  that  in  all  matters  of  pecuniary  deal- 
ings, in  all  matters  of  contract,  a  man  has  a  le- 
gal right  to  demand  that  his  neighbor  shall  be 
honest;  and  the  consequence  follows,  viz.  :  if 
he  be  drawn  into  a  contract  by  fraud,  this  is 
an  injury  actionable  per  se.  Indeed,  it  would 
not  be  difficult,  in  all  such  cases,  to  show  the 
degree  of  actual  damage.  The  time  of  the  in- 
jured party  has  been  consumed  in  doing  a  vain 
thing,  or  one  comparatively  vain  ;  and  time  is 
488*]  money;  It  would  *not  be  difficult,  there- 
fore, to  satisfy  the  more  ancient  and  strict  rule 
of  the  Year  Book,  19  Hen.  VI.,  44,  pi.  92,  viz.: 
"That  there  must  not  only  be  a  thing  done 
amiss,  but  also  a  damage  either  already  fallen 
upon  the  party  or  else  inevitable."  Waterer  & 
Freeman,  Hob.,  267.  Fraud  is  a  thing  griev- 
ously amiss  and,  above  all,  odious  to  the  law; 
and  fraud  in  a  contract  can  hardly  be  conceived 
without  being  attended  with  damage  in  fact. 

A  right  of  action  thus  being  complete  on  the 
day  of  the  contract  in  question,  whether  it  be 
considered  as  creating  an  interesse  termini,  or 
an  executory  con  tract,  there  could  be  no  waiver 
of  it  eo  nomine.  In  Baylis  v.  Usher,  4  Moore  & 
P.,  790;  7  Bing.,  153,  8.  O.,  nom.  Baylis  v. 
Fisher,  the  landlord  made  a  formal  distress,  but 
never  removed  the  property,  leaving  it  in  the 
tenant's  uncontrolled  use.  In  an  action  on  the 
case  for  an  excessive  distress,  the  defense  was 
that  no  damage  had  accrued.  Bosanquet,  J., 
referred  to  and  recognized  the  rule  as  laid  down 
in  Willougnby  v.  Backhouse,  4  Dowl.  &  R.,  539; 
S.  C.,2  Barn.  &  C.,  821,  viz. :  "A  right  of  ac- 
tion once  vested  can  only  be  destroyed  by  a  re- 
lease under  seal,  or  by  the  receipt  of  something 
in  satisfaction  of  the  wrong  done.(a)  Therefore, 
the  tenant  does  not  waive  his  right  of  action 

(a)  See  Bowman  v.  Teall,  23  Wend.,  306. 
HILL  1. 


for  an  excessive  distress,  though  he  afterwards 
enter  into  a  written  agreement  with  his  land- 
lord respecting  a  sale  of  the  effects  seized." 

On  any  view  I  have  been  able  to  take  of  this 
case,  I  am  of  opinion  that  the  judgment  of  the 
Superior  Court  must  be  reversed. 

Judgment  reversed. 

Affirmed— 4  Denio,  554. 

Same  case— 1  N.  Y.,  305. 

Vested  right  of  action— Haw  may  be  destroyed— 
Concurrent  causes  of  action.  Cited  in— 5  N.  Y.,  544 ;  95 
N.  Y.,  240,  242 ;  6  T.  &  C.,  114  ;  17  Abb.  Pr.,  338 ;  41 
Super.,  486 ;  55  Am.  Dec.,  373. 

Fraudulent  contract— Affirmance— Damages.  Dis- 
tinguished-71  N.  Y.,  553. 

Keviewed-57  N.  Y.,  354  (15  Am.  Rep.,  503). 

Explained— 51  How.  Pr.,  249. 

Cited  in— 3  Hun,  732;  14  Hun,  153;  29  Hun, 44;  1» 
Barb.,  58 ;  38  How.  Pr.,  326 ;  3  Abb.  N.  C.,  106 :  3  E. 
D.  S.,  139 ;  1  Hilt.,  77 ;  Abb.  Adm.,  19. 

Also  cited  in— 7  Barb.,  196;  42  Am.  Dec.,  749  (IT 
Conn.,  305). 


*BUTLER 

v. 
THE  MAYOR.  ETC.,  OF  NEW  YORK. 

Arbitration  and  Award — Building  Contract — 
Agreement  to  Submit  Disagreement  to  Arbi- 
trators—  Umpire  to  be  Chosen  by  Arbitrators  in 
Case  of  Disagreement — Practice — Evidence — 
Intendment. 

A  building:  contract  provided,  that  in  case  of  dis- 
agreement between  the  parties  in  respect  to  certain 
extra  work.it  should  be  appraised  by  two  persons  to 
be  selected  by  the  parties  and.  in  case  of  disagree- 
ment between  the  appraisers,  then  the  appraisal  to 
be  made  by  an  umpire.  Held,  that  an  award  of  the 
umpire  pursuant  to  this  arrangement  was  conclu- 
sive, and  precluded  a  recovery  for  anything  beyond 
the  amount  fixed  by  it. 

Due  notice  to  the  parties  of  the  times  and  places 
appointed  for  the  meeting  of  arbitrators,  is  to  be 
presumed ;  and  the  party  seeking  to  impeach  the 
award  for  the  want  of  such  notice,  must  prove  that 
it  was  not  given. 

Though  one  of  the  arbitrators  appointed  by  the 
parties  signed  and  sealed  the  award  with  the  umpire, 
yet  held,  that  it  was  to  be  regarded  as  the  sole  award 
of  the  latter.and  the  addition  of  the  other  signature 
might  be  treated  as  surplusage. 

Arbitrators  authorized  to  choose  an  umpire,  are 
not  bound  to  defer  the  choice  until  a  disagreement 
between  them ;  but  may  make  it  before  proceeding- 
to  act  upon  the  matters  submitted. 

The  award  in  this  case  referring  to  the  original  con- 
tract, held,  that  both  might  be  read  as  one  paper.f  or 
the  purpose  of  identifying  the  subject-matter  of  the 
umpire's  decision. 

where  an  award  is  ambiguous,  the  subject-matter 
to  which  it  relates  may  be  identified  by  parol  evi- 
dence. 

Technical  precision  and  certainty  are  never  nec- 
essary in  an  award.  If  it  be  expressed  so  that  plain 
men,  acquainted  with  the  subject,  can  understand  it, 
that  is  sufficient,  however  short  and  elliptical  the 
phraseology. 

Where  arbitrators  were  authorized  to  determine 
the  increase  or  diminution  in  the  cost  of  buildings 
by  reason  of  extra  work,  which  the  contractor  was 
bound  to  complete ;  held,  that  an  award  finding  the 
contractor  entitled  to  "receive  $2,385.29  for  the  in- 
creased cost  of  said  buildings,  after  he  shall  have 
filled  up,"  etc.  (specifying  a  part  of  the  extra  work 
not  then  completed),  was  not  rendered  totally  in- 
valid by  reason  of  the  latter  clause. 

If,  in  respect  to  that  clause,  the  umpire  exceeded 
his  jurisdiction,  the  party  by  whom  the  money  was 
to  be  paid  had  a  right  to  insist  that  it  should  be  re- 
garded as  mere  surplusage,  leaving  the  award  to 
stand  for  the  sum  named  as  due  immediately. 

Semble,  that  for  the  purpose  of  sustaining  the 
award,  the  court  would  intend  that  the  filling  up,, 
etc.,  was  part  of  the  extra  work  provided  for  by  the 
contract ;  in  which  ease,  the  finishing  of  it  might 
properly  be  directed,  or  made  a  condition. 

An  award  importing  on  its  face  a  regular  adjudi- 
cation pursuant  to  toe  submission,  cannot  be  im- 
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peached,  when  used  collaterally,  by  oral  evidence 
that  the  arbitrator  either  exceeded  his  jurisdiction, 
or  omitti-d  in  tleeule  mi  nil  tin-  mutters  submitted. 

s.  i/i/i/f.  th:it  in  a  i-i MI rt  of  law,  an  award  good  by 
49O*J  int.  •inliii.'iu  is  not  open  to  'collateral  impeach- 
mention  the  ground  that  tin-  nrliitrators  transcend- 
ed or  fell  short  of  the  limits  of  the  submission  ;  for 
th«-  iiiten.liiieiit  tH>inKj>r<vwmpMo*irtt«t«UJIirfc««a 
no  more  IM- cunt  radieted  than  the  legal  effect  of  any 
other  written  instrument. 

( itherwise.  since  the  case  of  Elmendorf  v.  Harris, 
23  Wend..  iLN,  hi  respect  to  want  of  notice  of  hear- 
ing to  the  party. 

If  an  excess  of  jurisdiction  appear  on  the  face  of 
an  a  ward,  it  is  then  void  pro  tanto,  or  in  toto,  accord- 
ing as  the  bad  matter  is,  or  is  not  separable  from  the 
good ;  and  a  separation  should  always  be  made,  if 
possible. 

On  a  motion  to  set  aside  an  award.it  is  examinable 
more  freely  than  when  used  as  the  foundation  of  an 
net  inn  or  defense. 

QtttFr?,,  whether  the  judgment  of  a  domestic  court 
of  general  jurisdiction  can  be  impeached  collater- 
ally, by  showing  want  of  notice  to  the  defendant ; 
the  record  importing  full  jurisdiction. 

Citations— Cald.  Arb.,  42, 43;  3  Burr.,  1474:  4  Taunt., 
232 ;  Kyd,  Aw.,  87 ;  Ryan  &  M.,  17 :  23  Wend..  363, 
36tt,  367,  «28;  3Dowl.  &  R.,433:  2  Barn.  &  C.,  170 ;  2 
Bing.,  199 :  M'Lel.,  367, 372 ;  22  Wend.,  125. 129;  8  East, 
344  ;  6  Pick.,  269, 273,  274  ;  7  East,  81.  83. 

ERROR  from  the  Superior  Court  of  the  City 
of  N.  Y.  The  action  in  the  court  below  was 
debt,  brought  by  Butler  to  recover  a  balance 
due  on  a  building  contract.  The  contract  was 
dated  May  11,  1835,  and  was  under  seal;  But- 
ler thereby  covenanting  to  build  "The  Halls 
of  Justice"  for  the  defendants  according  to  a 
specified  plan — the  defendants  to  pay  by  in- 
stallments. It  provided  for  a  superintendent  or 
architect  to  direct  the  work, and  contained  this 
clause  :  "In  case  any  alteration  in  the  form, 
proportions  or  construction  of  the  said  build- 
ing or  work,  as  described  in  the  said  specifica- 
tions and  drawings,  should,  in  the  progress  of 
the  said  building  or  work,  be  determined  on  by 
the  said  superintendent  or  architect,  by  which 
the  cost  of  the  said  building  may  be  diminished 
or  increased,  the  amount  of  such  diminution 
or  increase  shall,  in  case  the  said  party  of  the 
first  part  and  the  superintendent  or  architect 
do  not  mutually  agree  upon  the  same,  be  de- 
termined by  impartial  appraisers  to  be  chosen, 
one  by  the  said  party  of  the  first  part,  and  the 
other  by  the  said  superintendent  or  architect, 
or  by  an  umpire  to  be  appointed  by  such  ap- 
praisers to  decide  between  them  in  case  of  their 
disagreement." 

The  specifications.etc.,  having  been  departed 
from,  it  became  necessary  to  act  under  the 
above  clause  of  the  contract.  Butler  and  the 
architect  not  being  able  to  agree,  however,  an 
instrument  was  made  and  signed  by  them,  re- 
491*J  citing  *the  said  clause,  and  certifying 
that  Butler  had  nominated  T.  Thomas,  and  the 
architect  P.  J.  Bogert,  to  make  such  appraisal, 
or  appoint,  an  umpire,  etc. 

The  appraisers,  before  ascertaining  whether 
they  could  agree  or  not  and,  indeed,  before 
acting  under  their  appointment,  selected  A. 
Lawrence  as  an  umpire,  who,  together  with 
said  Boeert,  signed  the  following  award : 
"New  York,  Apr.  3,  1838.  We,  the  under- 
signed, appraisers  chosen  to  examine  and  val- 
ue the  extras  and  omissions  caused  by  reason 
of  alterations  in  the  form  and  construction  of 
the  buildings  called  the  Halls  of  Justice,  as 
provided  for  in  the  contract  for  said  buildings 
between  Horace  Butler  and  the  Mayor,  etc., 
dated  the  llth  May,  1 835,-  having  carefully  ex- 
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amined  the  said  extras  and  omissions,  do  here- 
by determine,  that  the  said  Horace  Butler  is 
entitled  to  receive  from  the  mayor,etc.,the  sum 
of  $2,385.29  for  the  increased  cost  of  said 
buildings,  after  he  shall  have  filled  up  the  out- 
side paved  ways.  Whereunto  we  have  set  our 
hands  and  seals  on  the  day  and  date  first  above 
written." 

Evidence  was  given  tending  to  show  that 
the  filling  up  of  the  "  outside  paved  ways," 
mentioned  in  the  award,  was  a  part  of  the  ex- 
tra work  in  question  ;  that  it  had  not  been 
completed  at  the  time  of  the  appraisal;  and 
that  the  labor  and  materials  necessary  for  that 
purpose  would  cost  about  $100. 

On  the  defendants  offering  the  award  in  ev- 
idence, the  plaintiff  raised  the  following  ob- 
jections :  1.  That  the  award  was  not  the  act  of 
the  umpire,  but  of  the  umpire  and  another 
jointly ;  it  being  signed  by  him  and  one  of  the 
appraisers.  2.  That  the  appraisers  had  no  pow- 
er to  appoint  an  umpire  until  after  a  disagree- 
ment between  them.  3.  That  the  award  did 
not  purport  to  be  an  appraisement,  within  the 
terms  of  the  contract  and  submission,  viz. :  an 
appraisal  or  ascertainment  of  the  diminution 
or  increase  of  costs,  etc.,  during  the  progress 
of  said  building  or  work;  but  purported  to  be 
an  award  upon  a  general  submission  of  differ- 
ences between  the  parties.  4.  That  whether 
the  *one  or  the  other,  it  was  irregular  [*4O2 
and  void  by  reason  of  the  words  "after  the 
said  Butler  shall  have  filled  up  the  outside 
paved  ways,"  as  that  clause  showed  the  award 
was  not  final  in  respect  to  the  matters  sub- 
mitted. These  objections  were  severally  over- 
ruled ;  and  the  award  was  read  in  evidence. 
The  plaintiff  next  insisted  that  the  award  could 
not  be  effectual  for  any  purpose,  unless  the  de- 
fendants proved  that  he  had  notice  of  the  meet- 
ing of  the  appraisers,  etc.  The  court,  how- 
ever, decided  otherwise ;  holding  that  such 
proof  on  the  part  of  the  defendants  was  un- 
necessary. 

The  plaintiff  then  offered  proof  of  the  actual 
value  of  his  extra  work,  etc.;  but  the  court  re- 
jected the  evidence.  Offers  were  also  made 
by  him  to  show  that  the  umpire  had  made  im- 
proper allowances  to  the  defendants,  that  he 
had  gone  beyond  the  cost  of  alterations,  and 
had  credited  the  defendants  with  damages  for 
defects  in  the  plaintiff's  work  on  parts~of  the 
building  other  and  distinct  from  the  altera- 
tions. The  court,  however, held  the  award  con- 
clusive that  no  matters  had  been  submitted  and 
Eassed  upon  beyond  the  umpire's  jurisdiction, 
a  short,  they  received  and  acted  upon  the 
award  as  a  complete  bar  to  any  recovery  on  the 
original  indebtedness,  and  allowed  the  plaint- 
iff to  recover  no  more  than  the  amount  of  the 
award.  A  verdict  and  judgment  was  rendered 
in  his  favor  accordingly  ;  and  he  having  ex- 
cepted  to  all  the  above  decisions,  brought  er- 
ror to  reverse  the  judgment. 

Mr.  C.  O'Conor,  for  plaintiff  in  error. 

Mr.  G.  F.  Tallman,  for  defendants  in  er- 
ror. 

By  the  Court,  Cowen,  J.  Clearly,  it  was 
not  necessary  to  show  notice  to  Butler,  by 
proof  aliunde,  of  the  times  and  places  when 
the  arbitrators  met.  Due  notice  must  be  pre- 
sumed, till  Butler  proved  the  contrary;  which 
he  did  not  do. 
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It  is  no  objection  to  the  award,  that  Bogert 
493*]  signed  and  *sealed  it  with  the  umpire. 
Caldw.  Arb.,42, 43;  Soulsby  v.  Hodgson,  3  Burr., 
1474  ;  Beck  v.  Sargent,  4  Taunt.,  232.  That 
•does  not  negative  its  being  the  sole  award  of 
the  umpire.  The  signature  and  seal  of  Bogert 
indicates  his  assent,  but  that  is  mere  surplus- 
age, and  may  be  rejected  as  such. 

The  choice  of  Lawrence  as  umpire  was  just 
as  well  before  disagreement  as  after.  Indeed, 
this  is  said  to  be  the  better  time  for  appointing 
an  umpire.  Kyd,  Awards,  87. 

No  one  can  read  the  award,  in  connection 
with  the  articles  to  which  it  refers,  without 
understanding  that  the  subject-matter  was  the 
Alterations,  etc.,  mentioned  as  matter  of  arbi- 
tration by  the  articles.  These  being  expressly 
referred  to,  must  be  read  as  if  recited  at  length 
in  the  award;  and  nothing  can  be  found  there 
beside  those  alterations  to  which  it  could,  with 
any  propriety,  be  applied.  The  umpire,  in  ef- 
fect, declared  accordingly  that  he  had  exam- 
ined the  alterations,  and  fixed  the  increased 
•cost.  The  meaning  and  application  of  the 
added  words  as  to  the  paved  ways,  were  shown 
by  parol,  as  they  might  be.  Indeed,  Butler 
did  not  pretend  there  was  any  difficulty  in  un- 
derstanding and  fulfilling  the  terms  on  which 
the  sum  awarded  was  declared  to  be  absolutely 
due.  Technical  precision  and  certainty  are 
never  necessary  in  an  award.  If  it  be  expressed 
in  such  language  that  plain  men  acquainted 
with  the  subject-matter  can  understand  it, that 
is  enough,  no  matter  how  short  and  elliptical. 
Matson  v.  Trower,  Ry.  &  M.,  N.  P.,  Gas.,  17; 
Hays  v.  Hays,  23  Wend.,  363,  366,  367. 

The  award  was  in  substance  that  the  cost 
of  the  alterations,  etc.,  were  $2,385.29,  less  the 
expense  of  Butler's  filling  up  the  outside  paved 
ways.  Here  was  a  step  to  be  taken  by  Butler 
in  order  to  make  the  sum  payable,  and,  if  you 
please,  in  order  to  liquidate  the  amount.  Yet 
it  is  an  assessment  and  declaration  of  the  cost 
of  alteration,  certain  within  the  meaning  of 
the  law  both  as  to  amount  and  terms  of  pay- 
ment, because  both  could  be  made  certain. 
494*]  Several  *cases  are  cited  in  Watson,  Arb. 
and  Award,  122-124,  of  much  greater  apparent 
uncertainty  so  long  as  the  courts  stopped  at 
the  face  of  the  award.  But,  on  looking  be- 
yond it,  and  finding  the  amount  ascertainable 
by  matter  aliunde,  it  was  agreed  that  the 
awards  could  be  sustained  as  sufficiently  final 
and  certain.  A  question  of  certainty  on  an 
award  quite  as  vague  as  the  present,  if  not 
more  so,  has  been  of  late  very  fully  considered 
by  the  K.  B.  and  on  error  to  the  Exchequer 
Chamber,  in  Cargey  v.  Aitcheson,  3  Dowl.  & 
R,  433;  8.  G.,  2 Barn.  &C.,  170;  2Bing.,  199, 
and  M'Lel.,  367,  8.  G.  on  error;  and  the  award 
sustained.  At  any  rate,  if  the  condition  of 
filling  up  the  ways  was  a  nullity  on  account 
of  the  umpire  having  exceeded  his  authority, 
or  for  uncertainty,  or  any  other  reason,  it  may, 
according  to  the  case  last  cited,  be  rejected  as 
mere  surplusage,  and  then  the  award  will 
stand  absolutely  for  the  sum  declared  to  be  due 
in  money,  and  be  payable  presently. 

So  far,  I  think,  the  award  may,  without  dif- 
ficulty, be  supported  ;  and  if  there  be  nothing 
more  in  the  defense,  it  was  a  bar  to  any  claim 
for  alterations  exceeding  in  amount  the  sum 
awarded.  If  it  were  necessary,  we  must  in- 

HlLL  1. 


tend  that  the  filling  up  of  the  paved  way  was 
a  duty  which  somehow  related  to  the  altera- 
tions mentioned  in  the  original  contract. 

The  only  remaining  question  arises  on  the 
offer  to  show  an  excess  of  jurisdiction  in  sub- 
ject-matter, viz. :  that  the  umpire,  though  tied 
up  by  a  special  submission  to  assessing  the 
value  of  the  alterations,  went  beyond  that  and 
assessed  damages  in  favor  of  the  defendants 
for  defects  in  the  body  of  the  work  and  struck 
a  balance.  This,  I  admit,  was  beyond  his 
vocation  ;  but  I  have  not  been  able  to  see  that 
he  did  so,  by  anything  in  his  award.  I  have 
mentioned  our  duty  of  intendment  as  to  the 
paved  ways.  If  they  related  to  the  alteration, 
the  finishing  might  properly  be  directed,  or 
made  a  condition.  Such  intendmenl  is  here 
more  than  a  common  presumption.  When  in 
a  court  of  law  it  is  said,  an  award  is  good  by 
intendment,  it  means  that  such  is  the  legal  ef- 
fect of  the  instrument.  The  intendment  is  there- 
fore *presumptio  juris  et  de  jure,  and  [*495 
can  no  more  be  contradicted  than  the  legal  ef- 
fect of  any  other  written  instrument.  If  there 
appear  to  be  an  excess  of  power  on  the  face  of 
the  award,  that  is  one  thing.  The  award  is 
then  either  void  pro  tanto,  or  in  toto,  accord- 
ingly as  the  bad  matter  may  be  separable  from 
the  good  or  not.  If  it  be  inseparable,  the 
whole  must  fall  together,  though  you  always 
make  a  separation  if  possible.  Nichols  v. 
Rensselaer  Co.  Mutual  Ins.  Co.,  22  Wend.,  125, 
129.  The  award  is,  in  terms  or  in  effect,  a  dec- 
laration by  the  parties  themselves  through  their 
agents,  that  the  proper  matters  have  been  con- 
sidered and  examined;  and,  as  a  general  rule, 
nothing  thus  declared  can  be  contradicted  on 
trial  in  a  court  of  law.  I  say  as  a  general  rule; 
and  I  can  hardly  feel  a  doubt  on  the  decisions 
in  this  State,  that  whether  the  submission  be 
general  or  special,  you  cannot  by  extrinsic  evi- 
dence show  either  an  omission  to  award  on 
every  branch  of  the  subject,  an  award  on  a 
matter  not  submitted,  or,  till  the  late  decision 
by  the  Court  for  the  Correction  of  Errors  in 
Minendorfv.  Harris,  23  Wend.,  628,  prove  the 
want  of  notice  of  hearing  to  the  party  sought  to 
charged.  This  is,  I  apprehend,  even  now  the 
common  law  of  England,  Braddick  v.  Tlwmp- 
son,  8  East,  344  ;  for,  in  Elmendorf  v.  Harris, 
no  British  case  was  found  to  the  contrary 
which  proceeded  on  the  common  law.  A  case 
on  the  Scotch  law,  decided  by  the  House  of 
Lord^  in  England,  was,  indeed,  cited  to  the 
contrary  ;  but  the  law  of  Scotland  is  based  on 
the  civil  law.  No  cases  were  cited,  on  the  ar- 
gument of  this  cause,  wherein  it  was  ever 
holden  that  in  a  suit  at  law  you  may  show  by 
parol  an  excess  of  jurisdiction  in  the  subject- 
matter.  I  confine  the  rule  to  a  regular  suit,  be- 
cause on  motions  to  set  aside  awards,  intended 
for  enforcement  by  a  rule  of  court,  or  to  pass 
summarily  into  a  judgment  under  the  Revised 
Statutes,  they  are  examinable  more  freely  and 
to  a  certain  extent  on  the  rules  which  prevail 
in  chancery — where  alone,  I  apprehend,  could 
Butler  have  the  present  award  corrected  in  re- 
spect to  the  admission  or  exclusion  of  improp- 
er items,  whether  within  or  without  the  power 
of  the  umpire.  Such  *was  admitted  [*496 
to  be  the  rule,  both  of  England  and  this  State, 
by  Wilde,  J.,  in  Bean  v.  Farnam,  6  Pick.,  269, 
273,  274,  and  it  was  departed  from  in  that  case 
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only  because  in  Massachusetts  the  subject 
could  not  be  reached  by  the  chancery  power. 
You  may  also,  perhaps,  impeach  an  award  by 
averring  or  proving  matter  aliunde  which  shows 
it  utterly  indefinite  or  uncertain  in  any  respect 
whereof  non-performance  is  predicated.  Cargey 
v.  Aitch&on,  before  cited.  But  that  goes  on  the 
doctrine  of  oral  evidence  touching  ambiguity. 
I  know,  that  when  Cargey  v.  Aitcheson  came  to 
be  considered  on  error,  it  was  surmised  by 
Best,  Oh.  J.,  who  delivered  the  opinion,  that 
you  may  also  aver  the  arbitrators  did  not  act 
upon  everything  contained  in  a  special  sub- 
mission. But  this  was  mere  surmise  ;  and  he 
admits  that  a  contrary  rule  was  laid  down  by 
Ld.  Ellenborough  in  Randall  v.  Randall,  7 
East,  81-83,  even  on  a  motion  for  attachment. 
1  M'Lel.,  872;  2  Bing..  199. 

Jurisdictional  intendments  in  support  of  an 
award,  are  at  least  as  strong  as  they  are  in  fa- 
vor of  a  judgment  rendered  by  a  domestic 
court  of  general  jurisdiction.  It  is  often  said, 
that  every  intendment  shall  be  made  to  sup- 
port the  decision  of  arbitrators,  it  being  made 
by  judges  of  the  parties  own  choosing.  And  it 
would  certainly  be  a  singular  objection  against 
a  record,  in  an  action  on  a  judgment,  or  in  an- 
swer to  it  when  pleaded  in  bar,  that  the  judge 
at  Nisi  Prius  received  in  evidence,  and  allowed 
the  jury  to  assess  damages  upon  some  matter 
without  the  jurisdiction  of  the  court — some 
matter  of  trespass,  for  instance,  in  an  action  of 
assumpsit,  or  some  matter  of  imperfect  obliga- 
tion, over  which  he  had  no  jurisdiction  in  any 
form  of  action;  or  that  anything  belonging  to 
the  case  was  improperly  executed.  Even  that 
the  party  has  had  no  notice,  would  be  an  objec- 
tion, never  yet,  I  apprehend,  allowed  in  such 
case,  against  the  inference  arising  on  the  rec- 
ord, though  I  admit  there  are  dicta  which  coun- 
tenance its  reception. 

On  the  whole  I  am  of  opinion  that  the  judg 
ment  of  the  Superior  Court  should  be  affirmed. 

Judgment  affirmed. 

Reversed— 7  Hill,  329. 

Same  case— 1  Barb.,  325  ;  4  How.  Pr.,  446. 

Cited  in-4  Denio,  199 ;  4  Duer,  325 ;  4  Rob.,  10. 


497*]  *SMITH 

THE    SARATOGA.     COUNTY    MUTUAL 
FIRE    INSURANCE    COMPANY. 

Fire  Insurance— Policy — Construction  of  Clause 
against  Assignment. 

Where  a  policy  issued  by  a  mutual  flre  insurance 
company  contained  this  clause:  "The  interest  of 
the  assured  in  this  policy  is  not  assignable  without 
the  consent  of  said  company  in  writing;  and  in 
case  of  any  transfer  or  termination  of  the  interest 
of  the  assured,  either  by  sale  or  otherwise,  without 
such  consent,  this  policy  shall  thenceforth  be  void, 
and  of  no  effct ; "  held,  that  an  assignment  of  the 
policy,  without  the  consent  provided  for,  was  equal- 
ly fatal  to  the  claims  of  the  assured  as  an  assignment 
or  sale  of  the  subject  of  insurance. 

A  clause  of  this  nature  does  not  nullify  the  as- 
signment, merely,  but  operates  upon  the  policy. 

A  policy  of  insurance  against  flre  is,  in  its  nature, 
assignable  so  as  to  pass  an  equitable  interest  to  the 
assignee. 

Citation— Laws,  1834,  p.  532,  sees.  2, 10. 

A  SSUMPSIT.on  a  policy  of  insurance  against 
-O.  fire,  tried  at  the  Oswego  Circuit,  before 
Qridley,  C.  Judge,  June  26,  1840.  The  in- 
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surance  was  for  $2,400  on  the  plaintiff's  tan- 
nery, etc.,  for  the  term  of  five  years,  commenc- 
ing February,  1886,  when  the  policy  waa  is- 
sued. It  recited  that  the  plaintiff  "had  become 
a  member  of  the  Saratoga  County  Mutual  Fire 
Insurance  Company, "etc.;  and  contained  this 
clause:  "The  interest  of  the  assured  in  this 
policy  is  not  assignable  without  the  consent  of 
the  said  Company  in  writing  ;  and  in  case  of 
any  transfer  or  termination  of  the  interest  of 
the  assured,  either  by  sale  or  otherwise,  with- 
out such  consent,  this  policy  shall  thenceforth 
be  void,  and  of  no  effect."  The  property  in- 
sured was  mostly  destroyed  by  fire  March  7, 
1839.  The  written  application  for  insurance 
contained  the  following  statement:  "The  prop- 
erty is  mortgaged  to  E.  M.  Gilbert  &  Co.  for 
$3,000,  to  be  paid  in  tanning,  together  with  the 
dwelling  house.  The  applicant  wishes  an  as- 
signment to  E.  M.  Gilbert  &  Co.  for  the  amount 
of  $2,000,"  etc. 

The  defendants  proved  that  by  a  written  as- 
signment under  seal,  duly  executed  by  said 
plaintiff  Sep.  17, 1836,  he  had  assigned  and^  trans- 
ferred the  policy,  and  all  rights  and  claims 
which  might  arise  thereon,  to  *John  [*498 
Williams.  The  consideration  expressed  in  the 
assignment  was  one  dollar. 

The  plaintiff  then  gave  in  evidence  a  mort- 
gage dated  Oct.  24,  1835,  executed  by  the 
plaintiff  to  Elisha  M.  Gilbert  and  said  John 
Williams,  to  secure  the  payment  of  $3,000  ; 
and  it  was  admitted  by  the  defendants  that 
said  Gilbert  and  Williams  composed  the  firm 
of  E.  M.  Gilbert  &  Co.,  referred  to  in  the  ap- 
plication for  insurance  ;  and  further,  that  the 
said  firm  had  been  dissolved,  and  the  whole 
interest  in  the  mortgage  transferred  to  the  said 
Williams,  previous  to  September  17,  1836,  the 
date  of  the  above  mentioned  assignment. 

The  defendants'  counsel  objected  at  the  trial 
that  the  plaintiff  could  not  recover  unless  he 
proved  the  assignment  to  have  been  made  with 
the  defendants'  written  consent ;  or  that  they 
had  in  some  way  waived  their  rights  in  this 
particular.  The  circuit  judge  overruled  the 
objection  ;  holding,  and  so  directing  the  jury, 
that  the  assignment  in  question,  even  without 
any  consent  of  the  defendants,  constituted  no 
defense.  Verdict  for  the  plaintiff  of  $2,087.11. 
The  defendants'  counsel  having  excepted,  now 
moved  for  a  new  trial  on  a  bill  of  exceptions. 

Mr.  M.  T.  Reynolds,  for  defendants. 

Mr.  J.  A.  Spencer,  for  plaintiffs. 

By  the  Court,  Bronson,  J.  The  point  was 
specially  taken,  that  the  plaintiff  could  not  re- 
cover without  showing  that  the  defendants  had 
consented  to  the  assignment  of  the  policy,  or 
had  in  some  way  waived  their  right  to  make 
the  objection.  The  judge  decided  the  point 
against  the  defendants,  and  they  excepted  to 
his  opinion.  This  presents  the  broad  question , 
whether  an  assignment  of  the  policy  without 
the  consent  of  the  Company  renders  the  con- 
tract void. 

The  clause  of  the  policy  touching  this  ques- 
tion is  as  follows  :  "The  interest  of  the  as- 
sured in  this  policy  is  not  assignable  without 
the  consent  of  the  said  Company  in  writing  ; 
and  in  case  of  any  transfer  or  termination  of 
the  interest  of  *the  assured,  either  by  [*499 
sale  or  otherwise,  without  such  consent,  this 
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policy  shall  thenceforth  be  void  and  of  no  ef- 
fect." I  have  felt  some  difficulty  in  the  con- 
struction of  this  clause  and  have  tried  to  read 
it,  as  the  plaintiff's  counsel  reads  it,  so  that  it 
will  apply  to  the  plaintiff's  interest  in  the  sub- 
ject insured,  and  not  to  the  contract.  But  the 
language  is,  that  the  "policy  is  not  assignable;" 
and  as  the  condition  is  a  sensible  one  as  it 
stands,  I  do  not  see  how  we  can  substitute  an- 
other word  without  making  a  new  agreement 
for  the  parties.  And  besides,  there  was  no  oc- 
casion for  a  condition  rendering  the  contract 
void  on  an  assignment  of  the  subject  insured, 
for  it  had  been  so  expressly  provided  by  the 
charter  of  the  Company.  Stat.  1834,  p.  582, 
sec.  10.  The  insured  is  a  member  of  the  Com- 
pany, not  only  by  the  charter,  sec.  2,  but  by 
the  express  terms  of  the  policy. 

If  we  could  separate  the  clause  into  two  parts, 
and  make  the  last  branch  apply  to  the  subject, 
while  the  first  applies  to  the  policy,  the  plaint- 
iff might,  perhaps,  succeed.  We  should  then 
have  a  declaration,  that  the  "policy  is  not  as- 
signable without  the  consent  of  the  Company;" 
but  not  followed  by  nullifying  words — those 
words,  as  they  stand  in  the  clause,  applying  in 
the  supposed  case,  to  the  subject  only.  But  I 
do  not  see  how  we  can  separate  the  clause  into 
parts  in  this  way.  The  parties  seem  to  have 
been  speaking  of  the  same  thing  throughout, 
to  wit  :  the  policy.  The  form  of  expression  is 
the  same  in  the  last,  as  it  is  in  the  first  branch 
of  the  sentence,  and  they  are  tied  together  by 
a  copulative  conjunction.  "The  interest  of  the 
assured  in  this  policy  is  not  assignable  without 
the  consent  of  the  said  Company  in  writing  ; 
and  in  case  of  any  transfer  or  termination  of 
the  interest  of  the  assured"  [the  interest  already 
mentioned,  to  wit:  in  the  policy]  "without 
such  consent"  [consent  to  the  assignment  of 
the  policy],  the  contract  shall  be  void.  There 
is  a  further  reason  for  supposing  that  the  par- 
ties were  all  along  speaking  of  the  policy,  and 
not  the  subject,  because,  as  we  have  already 
seen,  the  charter  of  the  Company  renders  the 
policy  void  when  the  subject  is  assigned,  and 
there  was  no  occasion  for  saying  anything  on 
that  point  in  the  contract. 
5OO*]  *The  case  then  comes  to  this  :  the 
parties  have  agreed  that  the  contract  is  not  as- 
signable without  the  consent  of  the  Company, 
and  that  in  case  of  a  transfer  without  such  con- 
sent, the  policy  "shall  thenceforth  be  void  and 
of  no  effect."  The  assured  has  assigned  with- 
out such  consent,  and  it  seems  to  follow  as  a 
consequence  that  the  policy  is  "void  and  of  no 
effect."  However  strongly  we  may  desire  to 
get  rid  of  this  conclusion,  I  do  not  see  how  it 
can  be  done.  The  parties  must  abide  by  the 
contract  they  have  made. 

It  has  been  ingeniously  argued,  that  as  the 
policy  is  declared  "not  assignable,"  it  is  the 
assignment,  and  not  the  policy,  which  is  void. 
But,  in  its  own  nature,  the  policy  is  assigna- 
ble, so  as  to  pass  an  equitable  interest  to  the 
assignee  ;  and  by  express  stipulation,  also,  the 
policy  may  be  assigned,  provided  the  written 
consent  of  the  Company  is  obtained.  It  it)  not 
assigning  merely,  but  assigning  without  con- 
sent, which  is  forbidden.  And  besides,  the 
plaintiff's  argument  is  all  built  on  the  first  part 
of  the  clause,  while,  as  has  already  been  seen, 
we  must  look  at  the  whole  of  it:  and  doing  so, 
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it  then  appears  that  the  parties  not  only  con- 
templated a  "transfer"  of  the  policy,  but  a 
transfer  without  consent :  and  they  provided 
for  that  particular  case,  by  declaring  that  the 
policy— not  the  assignment — should  "thence- 
forth be  void. "(a) 

Nelson,  Ch.  J. ,  and  Co-wen,  J. ,  being  mem- 
bers of  the  Company,  gave  no  opinion. 
New  trial  granted. . 

Same  case— 3  Hill,  508. 

Distinguished— 58  Barb.,  345. 

Cited  in— 3  Denio,  304  :  H.  &  D.,  136 :  28  Barb.,  413 ; 
37  Barb.,  34;  39  Barb.,  233;  41  How.  Pr.,  113;  9  Bos., 
409  ;  5  Am.  Rep.,  437  (67  Pa.  St.,  379) :  27  Am.  Rep..  594 
(10  W.  Va.,  552) ;  53  Am.  Dec.,  46  (6  Cush.,  346). 

(a)  See,  1  Phil.  Ins.,  35-37. 
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NORTON  &  FOX,  Impleaded,  etc. 

Pleading— Copy  of  Note  Attached  to  Declaration 
— General  Agency —Evidence  to  Establish — 
Power  to  Make  Accommodation  Acceptance — 
Whether  Acceptor  Regarded  as  Principal — 
Bona  Fides — Consideration  —  Necessity  of— 
Precedent  Debt — Evidence. 

A  copy  of  a  note  or  bill  of  exchange  subjoined  to 
a  declaration,  pursuant  to  the  Act  of  April  25,  1832, 
ch.  276,  makes  no  part  of  the  declaration  with  a  view 
to  questions  of  variance  between  the  pleadings  and 
proofs. 

Where  H.  testified  that  he  was  the  general  agent 
of  a  firm,  intrusted  with  the  sole  charge  of  their 
business,  and  that  as  such  he  had  been  in  the  habit 
of  drawing  drafts  and  making  notes  and  indorse- 
ments for  them  ;  held,  sufficient  to  go  to  the  jury  as 
a  ground  for  inferring  that  he  had  authority  to  bind 
his  principals  by  an  accommodation  acceptance, 
though  the  power  conferred  on  him  by  the  articles 
of  copartnership  did  not  extend  so  far,  and  he  had 
never  before  attempted  to  bind  the  firm  in  that 
way. 

It  is  not  necessary,  in  order  to  authorize  the  in- 
ference of  general  agency,  that  the  person  should 
have  done  an  act  the  same  in  specie  with  that  in 
question.  If  he  have  usually  done  things  of  the  same 
general  character  and  effect,  with  the  assent  of  his 
principal,  that  is  enough. 

An  agent  cannot  delegate  any  portion  of  his  power 
requiring  the  exercise  of  discretion  or  judgment ; 
otherwise,  however,  as  to  powers  qr  duties  merely 
mechanical  in  their  nature. 

Hence,  if  empowered  to  bind  his  principal  by  an 
accommodation  acceptance,  he  may  direct  another 
to  write  it,  having  first  determined  the  propriety  of 
the  act  himself;  and  it  will  bind  the  principal,tbough 
naming  the  delegate,  and  not  the  agent,  as  the  one 
exercising  the  power.  • 

In  general,  the  acceptor  of  an  accommodation  bill 
of  exchange,  must,  in  respect  to  the  holder,  be  re- 
garded as  principal.and  cannot  defend  on  the  ground 
of  want  of  consideration  between  him  and  the 
drawer ;  and  this,  though  the  holder  took  the  bill 
from  the  person  to  whom  it  was  lent,  with  full 
knowledge  of  its  character. 

Otherwise,  if  it  be  shown  that  the  plaintiff  is  not  a 
bonafifo  holder;  as  that  he  took  the  bill  with  knowl- 
edge of  its  having  been  accepted  for  some  purpose 
different  from  that  to  which  it  was  applied. 


NOTE.— Principal  and  agent— General  and  special 
agents— Distinction  between— Powers  of  general  agent 
—How  general  agency  pi-wed.  See  Tradesmens' 
Bank  v.  Astor,  11  Wend.,  87,  note ;  Jeffrey  v,  Bige- 
low,  13  Wend.,  518,  note.  See  further  as  to  proof  of 
general  agency,  Johnson  v.  Southworth,  3  Weekly 
Dig.,  319;  Gillett  v.  Hill,  2  Weekly  Dig..  448;  Ex- 
change Bank  v.  Monteath.  26  N.  Y.,  505. 

Consideration  of  negotiable  papei — Wlien  inquired 
into.  See  Baker  v.  Arnold,  3  Cai.,  279,  note, 
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Where  plaintiffs  have  taken  and  discounted  a  hill 
before  acceptance ;  semhle.  that  the  acceptors  are 
not  estopped  from  disputing  their  liability  on  the 
ground  of  want  of  consideration. 

But  a  consideration  of  some  kind  (e.  g.,  forbear- 
ance toward  the  drawer,  etc.)  will  be  presumed  till 
the  contrary  )»•  slmun  ;  and  the  acceptor  must  neg- 
ative every  possible  intendment. 

A  naked  precedent  debt  of  another,  is  not,  per  se 
asufflcient  consideration  to  sustain  a  promise  or  ac- 
ceptance. 

The  legal  effect  of  a  note  can  no  more  be  contra- 
dicted than  its  direct  expressions. 

Semblt,  that  the  words  "value  received,"  in  a  spe- 
cial guaranty  of  the  debt  of  a  third  person,  or  in  a 
note  made  and  delivered  for  the  like  purpose,  are 
not  open  to  contradiction  by  oral  evidence. 
5OJJ*]  *Where  one  borrows  money  and  draws  on 
another  who  afterwards  accepts.it  should  be  intend- 
ed that  the  latter  had  originally  authorized  the 
drawer  to  borrow  on  these  terms ;  and  then  the 
transaction  will  be  equivalent  to  a  loan  made  on  the 
request  of  the  acceptor.  Semble. 

Citations— Laws,  1832.  p.  489 ;  Mai.  Lex  Merc.  pt.  3, 
ch.  5,  sec.  0,  p.  264,ed.  1656 ;  Chit.  Bills,  *5  a,  80  a,  n.  g, 
Am.  ed..  1839 ;  3  Dow.  P.  C.,  218,  229;  12  Mass.,  237,241. 
342 ;  2  Kent,  Com..633,  4th  ed.:  3  Meriv.,237;  1  Younge 
&  J..  387 ;  2  Cox,  84 ;  1  Smith,  406 ;  3  Camp.,  362 ;  4 
Taunt.,  730 ;  5  Taunt.,  192, 551;  3  B.  &  Adol.,  36, 41,  n.; 
6  Cow..  492;  7  Wend.,  227  ;  1  Str.,  264 ;  16  Wend..  471, 
472 :  1  Tyrw.,  84 ;  1  Cromp.  &  J.,  231;  3  B.  &  Aid.,  233; 
1  Chit..  661 ;  8  Johns.,  189- 

A  SSUMPS1T,  tried  at  the  Erie  circuit,  before 
A  Gridley,  C.  Judge,  August  29,  1840.  The 
plaintiffs  sought  to  recover  as  indorsees  of  two 
bills  of  exchange  drawn  by  Gillespie,  Joice  & 
Co.,  on  E.  Norton  &  Co.,  payable  to  Gillespie 
&  Woodruff,  at  sixty  days  after  date.  The  firm 
of  E.  Norton  &  Co.,  was  composed  of  said 
Norton  and  Simeon  Fox,  two  of  the  defend- 
ants, who  alone  defended  the  suit. 

The  acceptance  on  each  of  the  bills  was  in 
his  form  :  "E.  Norton  &Co.— per  A.  G.  Coch- 
rane;"  and  was  in  Cochrane's  handwriting. 

The  bills  were  discounted  on  the  day  of  the 
date,  by  the  plaintiffs  for  the  drawers,  and 
were  afterwards  accepted  for  the  drawers'  ac- 
commodation; the  defendants  Norton  and  Fox 
having  no  funds  of  the  drawers,  but  the  latter 
being  then  largely  indebted  to  them. 

Henry  Norton  testified  on  the  trial  that  he 
directed  Cochrane  to  accept  these  bills,  the  lat- 
ter being  the  bookkeeper  of  E.  Norton  &  Co. 
As  to  Henry's  own  authority,  he  testified  that 
he  was  the  general  agent  of  E.  Norton  &  Co. , 
financial  and  otherwise,  they  not  interfering 
in  the  business  but  being  engaged  mostly  else- 
where; that,  with  their  knowledge  and  assent, 
he  had  been  in  the  habit  of  drawing  drafts, 
making  notes  and  indorsements  for  them  ; 
though,  by  the  written  articles  of  copartner- 
ship between  E.  Norton  and  Fox  his  (the  wit- 
ness') power'was  more  limited. 

The  defendants'  counsel  moved  for  a  non- 
suit upon  the  ground,  that  the  acceptances 
were  made  without  authority  ;  but  the  circuit 
judge  denied  the  motion,  and  the  defendants' 
counsel  excepted.  He  further  insisted,  at  the 
trial,  that  the  acceptances  were  without  con- 
sideration and,  therefore,  void.  The  circuit 
judge  ruled  the  contrary;  whereupon  the  said 
counsel  again  excepted.  Verdict  for  the  plaint- 
iffs. The  defendants  now  moved  for  a  new 
trial  on  a  bill  of  exceptions. 
5O3*]  *Mr.  E.  Norton,  for  defendants,  in- 
sisted, that  the  bills  having  been  discounted 
and  the  avails  paid  to  the  drawers  before  any 
pretense  of  acceptance,  and  having  been  ac- 
cepted for  the  accommodation  of  the  drawers, 
the  acceptances  were  without  consideration  and 
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void.  Chit.  Bills,  79  ;  Uoddington  v.  Bay,  20* 
Johns.,  637  ;  ROM,  v.  Brolherson,  10  Wend., 85; 
Ontario  Bk.  v.  Worthington,  12  Id.,  593  ;  Dar- 
neU  v.  Williamt,  2  Stark.,  106.  Again;  the  ac- 
ceptances were  made  by  Cochrane  without  au- 
thority from  the  defendants, and  are  not  binding 
on  them.  1  It.  8.,  457,  sec.  6;  Stackpole  v.  Ar 
nold,  11  Mass.,  27.  The  authority  of  Henry 
Norton,  if  be  had  any,  could  not  be  delegated. 
2  Kent,  Com.,  633;  Chit.  Bills,  86;  Ememonv. 
The  Providence  Hat  Mfg.  Co.,  12  Mass.,  287.  If 
the  acceptances  are  to  be  sustained  at  all,  they 
are  to  be  regarded  as  made  by  Henry  Norton  ; 
and  then  there  is  a  material  variance  between 
the  acceptances  declared  on  and  those  proved. 
1  Mann.  &  Ky.,  66.  But  Henry  Norton  was. 
not  authorized  to  make  these  acceptances. 
Even  if  a  general  agent.be  was  not  authorized 
to  make  accommodation  acceptances.  Beats  v. 
Allen,  18  Johns.,  363  ;  Chit.  Bills,  35,  n.;  Odi- 
orne  v.  Maxcy,  13  Mass. ,  181  ;  Meech  v.  timithf 
7  Wend.,  315. 

Mr.  H.  K.  Smith,  for  plaintiffs.  An  agent 
having  general  power  to  conduct  the  financial 
business  of  his  principal,  to  draw  drafts,  make 
indorsements,  etc.,  may  bind  his  principal  by 
an  acceptance.  Where  one  holds  another  out 
to  the  world  as  his  general  agent,  he  will  be 
bound  by  his  acts.as  such,  though  transcending 
his  private  instructions.  The  acceptances  in  thia 
case  were  made  at  the  request  and  under  the 
direction  of  Henry  Norton.  Cochrane  was  a 
mere  amanuensis  in  the  business.  A  general 
agent  may  delegate  his  authority  for  some  pur- 
poses. He  is  not  bound  personally  to  perform 
all  duties  within  the  scope  of  his  agency,  but 
may  act,  mechanically  at  least,  through  clerks, 
etc.  There  was  no  variance.  The  counts  were 
general;  and  the  acceptances  proved  were  made 
by  the  defendants  *acting  through  their  [*5O4 
agent.  As  to  the  alleged  want  of  consideration, 
the  counsel  cited  and  commented  upon  the  fol- 
lowing cases  :  Laxton  v.  Peet,  2  Camp.,  185  ;. 
Kerrisonv.  Cooke,  3/d.,362;  Fentumv.  Pocock, 
5  Taunt.,  192  ;  Raggett  v.  Axmorr,  4  Taunt., 
730  ;  Harrison  v.  Courtauld,  3  B.  &  Ad.,  36  ; 
Murray  v.  Judah,  6  Cow.,  492. 

By  tJie  Court,  Cowen,  J.  The  question  of 
variance  does  not  arise  on  the  case,  though  it 
was  taken  at  the  trial.  The  counts  were  gen- 
eral, with  a  literal  copy  of  the  bills  subjoined. 
Though  the  action  be  upon  the  Statute  of  1832, 
Sess.  L.  1832,  p.  489,  the  copy  served  makes  no 
part  of  the  declaration.  It  need  not.  therefore, 
be  stated  according  to  its  legal  effect.  An  ex- 
act copy  is  clearly  enough,  for  the  reason  that 
it  gives  due  notice.  The  defendants  are  not 
misled. 

But  Henry  Norton,  it  is  said,  did  not  appear 
on  the  proof  to  have  had  any  adequate  power  to 
accept.  There  was,  however,  at  least,  evidence 
of  authority  sufficient  to  go  to  the  jury  ;  and 
all  the  judge  did,  on  this  point  being  started, 
was  to  refuse  a  nonsuit.  I  admit  that  the  pow- 
ers conferred  on  him  by  the  defendants'  arti- 
cles of  copartnership  did  not  reach  accommo- 
dation acceptances  ;  nor  did  it  appear  that  he 
bad  ever  made  such  an  acceptance  before. 
But  he  said  he  was  the  general  agent  of  the  de- 
fendants' firm,  having  the  sole  management  of 
the  business  ;  and  had,  with  the  defendants' 
knowledge,  drawn  drafts  and  made  notes  and 
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indorsements  for  them.  True,  he  did  not  men- 
tion the  specific  act  of  acceptance;  but  his  gen- 
eral powers  in  the  business,  and  the  usage  of 
putting  their  names  to  commercial  paper  in  all 
other  shapes,  was  the  same  thing,  and  calcu- 
lated to  raise  an  inference  in  the  public  mind 
that  he  had  such  a  power  as  to  this.  It  is  not 
necessary, in  order  to  constitute  a  general  agent, 
that  he  should  have  before  done  an  act  the 
same  in  specie  with  that  in  question.  If  he 
have  usually  done  things  of  the  same  general 
character  and  effect  with  the  assent  of  his  prin- 
cipals, that  is  enough.  A  holds  himself  out  to 
5O5*]  the  world  as  B's  partner;  *this  author- 
izes B  to  do  in  the  name  of  both,  all  things 
which  one  partner  can  do  in  the  name  of  the 
firm  ;  and,  among  others,  to  draw,  accept  and 
indorse  bills  and  notes.  This  is  on  the  princi- 
ple that  one  partner  is  the  general  agent  of  the 
concern.  Any  other  agent  recognized  as  hold- 
ing the  like  power,  may  do  the  same  thing. 
The  agency  of  H.  Norton  extended  to  the  whole 
business  of  the  defendants.  Neither  of  the  lat- 
ter pretended  to  interfere.  Whatever  transac- 
tion, therefore,  the  world  might  regard  as  per- 
taining to  that  business,  and  clearly  an  accept- 
ance is  one,  ought  to  bind  the  firm.  It  is  like 
a  case  stated  by  Malyne — a  known  servant  tak- 
ing up  moneys  beyond  the  seas  upon  his  mas- 
ter's account,  and  drawing  a  bill  upon  him. 
He  is  liable,  though  he  refuse  to  accept;  because, 
adds  the  writer, it  is  understood  that  the  money 
is  obtained  on  his  credit,  unless  he  have  made 
public  declaration  denouncing  his  servant  to 
the  brokers  of  exchanges  and  otherwise.  Mai. 
Lex.  Merc.,  pt.  3,  ch.  5,  sec.  6,  p.  264,  ed.  of 
1656.  Chitty  says,  the  authority  to  draw,  in- 
dorse or  accept,  by  procuration,  need  not  be 
special;  "but  the  law  may  infer  an  authority 
from  the  general  nature  of  certain  acts  permit- 
ted to  be  done,  and  usual  employ  is  evidence 
of  an  authority."  Chit.  Bills,  35  a,  Am.  ed.  of 
1839.  These  are  very  nearly  the  words  of  Ld. 
Eldon,  Ch.  in  Davisonv.  Robertson,  3  Dow., 
Parl.,  218,  229,  whom  Chitty  cites.  Henry 
Norton  was  the  factotum  of  the  firm.  A  more 
comprehensive  general  agency  can  hardly  be 
conceived. 

But  it  is  said  he  could  not  delegate  the  pow- 
er to  accept.  This  is  not  denied,  nor  did  he 
do  so.  The  bills  came  for  acceptance;  and 
having  as  agent  made  up  his  mind  that  they 
should  be  accepted,  he  directed  Cochrane, 
the  bookkeeper,  to  do  the  mechanical  part — 
write  the  acceptance  across  the  bills.  He  was 
the  mere  amanuensis.  Had  anything  like  the 
trust  which  is  in  its  nature  personal  to  an 
agent,  a  discretion  for  instance  to  accept  what 
bills  he  pleased,  been  confided  to  Cochrane, 
his  act  would  have  been  void.  But  to  question 
5O6*J  it  here  would  be  to  deny  that  *the  gen- 
eral agent  of  a  mercantile  firm  could  retain  a 
carpenter  to  make  a  box  or  a  cooper  to  make 
a  cask.  The  books  go  on  the  question  whether 
the  delegation  be  of  a  discretion.  Such  is  the 
very  latest  case  cited  by  the  defendants'  coun- 
sel; Emerson  v.  ljrov.  Hal  Mfg.  Co.,  12  Mass., 
237,  241,  242,  and  the  latest  book.  2  Kent, 
Com.,  633,  4th  ed.  Blore  v.  Button,  3  Meriv., 
237,  is  among  the  strictest  cases  I  have  seen. 
There  the  clerk  of  the  agent  put  his  own  initials 
to  the  memorandum,  by  direction  of  the  agent; 
and  held,  insufficient.  Hendersons.  Barnewatt, 
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1  Young  &  ,T.,  387,  followed  it.  Both  were 
cases  arising  under  the  Statute  of  Frauds, 
which  requires  that  the  memorandum  should 
be  signed  by  the  principal  or  his  agent;  and  I 
admit,  it  is  very  difficult  to  distinguish  the 
manner  of  the  signatures  there  from  that  now 
in  question  by  Cochrane.  Everything  there 
seems  to  have  been  mechanical  merely,  as 
here;  and  there  may  be  some  doubt,  I  should 
think,  whether  such  cases,  can  be  sustained. 
At  any  rate,  in  our  attempt  to  apply  them,  we 
are  met  with  a  case  as  widely  the  other  way. 
Ex  parte  Button,  2  Cox,  84.  The  rule  as  there 
laid  down  is  that  "an  authority  given  to  A  to 
draw  bills  in  the  name  of  B  may  be  exercised 
by  the  clerks  of  A."  Such  is  the  marginal 
note,  and  it  is  entirely  borne  out  by  the  case 
itself.  Peter  Marshall  wrote  to  Lewis  &  Pot- 
ter authorizing  them  "to  make  use  of  his  name 
by  procuration  or  otherwise  to  draw  bills  on 
G.  &  J."  The  clerk  of  Lewis  &  Potter  drew 
the  bill,  signing  thus:  "By  procuration  of  Pe- 
ter Marshall,  Robert  Edgecumbe."  The  Lord 
Chancellor  put  it  on  the  ground  that  the  signa- 
ture of  the  clerk  would  have  bound  Lewis  & 
Potter,  had  he  signed  their  name  under  the 
general  authority  which  he  had.  We  thus 
make  very  little  progress  one  way  or  the  other 
on  direct  English  authority.  Left  to  go  on  the 
principle  of  any  other  English  case  I  have 
seen,  and  there  are  many,  all  we  have  to  say 
is,  I  think,  that  the  agent  shall  not  delegate 
his  discretion;  but  may  at  least  do  any  mechan- 
ical act  by  deputy.  I  do  not  know  that  the 
language  of  Ld.  Ellenborough  in  Mason  v. 
Joseph,  1  Smith,  406,  has  *been  any-  [*5O7 
where  directly  carried  into  an  adjudication. 
But  it  sounds  so  much  like  all  the  cases  pro- 
fessing to  go  on  principle,  that  I  can  scarcely 
doubt  its  being  law.  His  Lordship  said:  "It 
is  true  an  attorney  appointed  by  deed  can  not 
delegate  his  authority  to  a  third  person.  He 
must  exercise  his  own  judgment  on  the  prin- 
cipal subject  for  the  purpose  of  which  he  is 
appointed;  but  as  to  any  mere  ministerial  act, 
it  is  not  necessary  that  he  should  do  it  in  per- 
son, if  he  direct  it  to  be  done  or  upon  a  full 
knowledge  of  it  adopt  it.  Suppose  for  in- 
stance he  had  got  the  gout  in  his  hands,  and 
could  not  actually  sign  himself,  he  might  have 
authorized  another  to  sign  for  him." 

But  the  point  most  confidently  pressed  against 
the  plaintiffs  is  that  the  drawers  having  had 
no  funds  in  the  defendants'  hands,  the  latter 
are  entitled  to  the  same  defense  as  if  the  draw- 
ers themselves  were  plaintiffs.  Put  thus  broad- 
ly, it  is  admitted  to  be  a  point  directly  against 
the  almost  entire  current  of  British  authority. 
Kerrison  v.  Cooke,  3  Camp.,  362;  Raggett  v.  Ax- 
more,  4  Taunt.,  730;  Fcntum  v.  Pocock,  5  Id., 
192;  Carstairsv.  Rolleston,  Id.,  551;  Harrison 
v.  Courtauld,  3  B.  &  Ad.,  36;  Nichols  v.  Norris, 
Id.,  41,  n.  The  cases  in  3  Camp,  and  Taunt., 
were  cited  and  recognized  as  sound  law  in 
Murray  v.  Judah,  6  Cow.,  492.  And  they  all 
hold  that  the  acceptor  of  an  accommodation 
bill  must,  in  respect  to  the  holder,  be  consid- 
ered as  the  principal;  and  some  of  them  say 
that  he  cannot  devest  himself  of  that  character 
even  though  the  holder  took  it  from  the  per- 
son to  whom  it  was  lent,  with  knowledge  that 
it  was  accommodation  paper.  In  such  case, 
accordingly,  though  the  holder  release,  or  give 
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time  to  the  drawer  or  indorser  who  borrowed 
the  bill,  that  does  not  discharge  the  acceptor. 
No  doubt,  the  want  of  bona  fides  in  the  holder 
will  let  in  a  defense  that  the  bill  was  accepted 
without  consideration.  But  is  there  any  want 
of  good  faith  in  advancing  money  and  taking 
a  bill  from  the  borrower,  with  knowledge  gen- 
erally that  it  was  accepted  for  his  accommoda- 
tion? There  certainly  is  not.  unless  it  be  known 
5O8*J  that  it  was.  made  for  *some  purpose 
different  from  that  for  which  it  is  used.  Grant 
v.  EUicott,  7  Wend.,  227.  But  the  question 
does  not  arise  here.  In  this  case,  the  money 
was  advanced  to  and  the  bills  taken  from  the 
men  to  whom  they  were  lent,  without  notice 
that  the  defendants  were  destitute  of  effects 
belonging  to  the  drawers,  much  less  that  they 
would  continue  destitute. 

The  bills,  however,  were  not  yet  accepted 
when  the  plaintiffs  took  and  discounted  them. 
This  raises  the  objection  that  the  latter  dis- 
counted the  bills  on  the  credit  of  the  drawers 
and  indorsers  alone,  and  relieves  the  defend- 
ants to  a  certain  extent  from  the  doctrine  of 
estoppel.  They  did  not  induce  the  plaintiffs 
to  loan  money  by  previously  putting  their 
names  on  the  paper;  and  the  question  is, wheth- 
er there  be  any  other  principle  on  which  they 
are  liable.  I  think  there  clearly  is.  The  ac- 
ceptance of  a  bill  of  exchange  to  secure  the 
debt  of  a  third  person  is  more  than  a  mere  spe- 
cial guaranty.  The  latter  must  show  a  con- 
sideration on  its  face.  The  acceptance  of  a 
bill  imports  a  consideration;  and  though  there 
was  none  in  this  case,  as  between  the  drawers 
and  the  defendants,  yet  it  was  not  enough  to 
stop  with  showing  that.  The  defendants  should, 
at  least,  have  shown  beside,  that  the  bills  were 
suffered  to  lie  and  to  mature  before  they  were 
presented  for  acceptance.  They  were  drawn 
at  sixty  days  after  date  and  discounted  on  the 
day  of  their  date,  and,  by  acceptance  present- 
ly, a  delay  to  collect  of  the  drawers  would  nec- 
essarily ensue.  Till  the  contrary  is  shown  it 
must  be  intended  that  the  acceptance  was  with 
a  view  to  such  forbearance,  and  in  fact  worked 
that  consequence.  This  leaves  the  case  open 
to  the  presumption  that  the  acceptances  were 
in  consideration  of  the  forbearance.  It  is  not 
enough  to  defeat  a  note  or  bill,  that  it  appear 
on  its  face  to  have  been  made  or  accepted  as 
security  for  a  precedent  debt  of  a  third  person. 
Poplewdlv.  Wilton,  1  Str.,  264.  It  will  still 
be  intended  that  something  collateral  to  the 
debt,  and  something  adequate  formed  the  con- 
sideration; and  the  maker  or  acceptor  must 
5O9*J  negative  *every  possible  intendment. 
This  was  held  in  Ridout  v.  Bristow,  1  Tyrw., 
84;  8.  C.,  1  Cromp.  &  J.,  231;  stated  also  in 
Chit.  Bills,  80  a,  Am.  ed.  of  1839,  n.  g.  The 
subject  is  fully  considered  there,  in  the  point 
of  view  now  mentioned.  It  is  not  to  be  dis- 
guised that  a  naked  precedent  debt  of  another 
is  not  /"  /•  tie  such  a  consideration  as  will  sus- 
tain a  promise  or  acceptance.  The  books  on 
guaranties  all  show  that  it  is  not,  as  well  as  the 
treatises  on  promissory  notes  and  bills.  Yet, 
nothing  is  more  common  than  to  rely  on  the 
note  of  A  taken  as  a  security  for  the  debt  of 
B.  It  is  like  a  special  guaranty  stating  value 
received,  which  words,  I  take  it,  cannot  be 
contradicted  so  as  to  destroy  the  guaranty.  See, 
MeOrea  v.  Purmort,  16  Wend.,  471,  472.  Ac- 
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ceptinp  a  bill  or  making  a  note  is  the  same 
thing  in  legal  effect;  and  it  was  held,  in  the 
case  just  cited  from  the  exchequer  reports,  that 
the  words  "value  received"  could  not  be  met 
and  overcome  by  parol.  Vide,  also,  Woodbridge 
v.  Spoontrr,  8  B.  &  Aid.,  233;  S.  C.,  1  Chit., 
661.  You  can  no  more  contradict  the  legal 
effect  of  the  words  in  a  note  than  its  direct  ex- 
pression. Thompson  v.  Ketchum,  8  Johns., 
189.  Beside,  the  case  is,  I  think,  open  to  an- 
other intendment.  When  a  man  borrows  mon- 
ey and  draws  on  his  friend,  who  accepts,  it 
should  be  intended  that  the  acceptor  author- 
ized him  originally  to  borrow  on  the  terms  that 
be  would  accept,  which  is  equivalent  to  a  re- 
quest of  the  loan  on  the  part  of  the  acceptor. 

New  trial  denied. 

Explained— U  Hun,  211. 

General  agency— What  will  authorize  inference  of. 
Cited  in-6  Hill,  13 ;  27  N.  Y.,  560 :  4  Barb.,  372 ;  49 
Wis.,  65 ;  3  Am.  Rep.,  69  (25  Wis.,  265). 

Agent— Authority  includes  ordinary  means  of  ex- 
ecuting. Cited  in— 48  N.  Y.,  73 ;  10  Wall.,  650. 

Agent— Delegation  of  authority  hy.  Cited  in— 75  N. 
Y.,  556;  1  Keyes,  356:  3  Abb.  App.  Dec.,  60;  2  Hun, 
66;  24  Hun,  438;  4  T.  &  C..  259  ;  61  How.  Pr.,  488;  37 
Am.  Rep.,  26  (35  Ark.,  204). 

Accomnuxlatwn  biU— Acceptor  regarded  as  princi- 
pal. Cited  in— 33  Barb.,  465 ;  3  T.  &  C.,  357 : 12  Abb. 
N.  8.,  425 ;  5  Duer,  467. 

Acceptance— Presumption  of  authority  of  drawer. 
Cited  in-34  Barb.,  635 ;  39  Super.,  445. 

Precedent— Not  per  se  o  sufficient  consideration. 
Cited  in— 43  How.  Pr.,  425 :  34  Super.,  387. 

Principal  and  agent—  What  acts  of  agent  will  bind 
principal.  Cited  in— 1  E.  D.  S.,  243 ;  3  Am.  Rep.,  69 
(25  Wis..  265). 

Also  cited  in— 3  Barb.,  85 ;  9  Barb.,  511. 


*ALSTON 
v. 


[*510 


THE  MECHANICS'  MUTUAL  INSUR 
ANCE  COMPANY  IN  THE  CITY  OF 
TROY. 

Fire  Insurance — Promise  upon  Application  by 
Assured  to  Discontinue  Use  of  Fire- Place —  Vio- 
lation of  Promise  Avoids  Policy — Representa- 
tion and  Warranty. 

Where  the  insured,  on  applying  for  insurance 
upon  a  building  against  fire,  promised  the  insurers 
verbally  that  if  they  would  grant  his  application  he 
would  discontinue  the  use  of  a  fire-place  in  the  base- 
ment and  use  a  stove  instead  thereof  ;  but  after  ob- 
taining the  policy,  persisted  in  using  the  flre-place 
as  before ;  held,  that  this  avoided  the  policy. 

A  representation,  within  the  meaning  of  that 
term  as  applied  to  policies  of  insurance,  may,  like  a 
warranty,  be  either  affirmative  in  its  character  or 
promissory. 

A  warranty,  being  matter  contained  in  the  policy, 
is  fatal  to  it,  if  violated  only  in  the  letter.  Other- 
wise, as  to  a  representation  ;  for  this  being  matter 
nl in  mi:  requires  only  a  substantial  compliance. 

A  representation,  whether  promissory  or  affirma- 
tive in  its  nature,  must  relate  to  something  mate- 
rial to  the  risk. 

Stations— 1  Camp.,  530 ;  Doug.,  284. 285;  Park.  Ins., 
270,  Lond.  ed..  1809 ;  1  Marsh.  Ins.,  450.  Am.  ed.,  1810, 
ch.  10,  sec.  1. 

MOTION  to  set  aside  the  report  of  referees. 
The  action  was  on  a  policy  of  insurance 
against  fire  upon  a  brick  house  of  the  plaintiff; 
and  the  policy  after  describing  the  height  of 
the  house  above  the  basement,  added:  "which 

NOTE.— Insurance— Representations— How  distin- 
guished from  warranty— As  to  future.  See  Mackay 
v.  Rhinelander,  1  Johns.  Cas.,  40S,  note. 
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basement  is  privileged  as  a  cabinet-maker's 
«hop."  The  cause  was  referred  to  referees. 

On  the  hearing  before  the  referees,  after  the 
plaintiff  had  made  out  a  prima  facie  case  and 
rested,  the  defendants  proved,  among  other 
things,  that  before  obtaining  the  policy,  the 
plaintiff  used  a  fire-place  in  the  basement  of  the 
house;  but  on  the  defendants'  refusing  for  that 
reason  to  insure,  he  promised  to  abandon  the 
use  of  the  fire-place  and  confine  himself  to  the 
use  of  a  stove.  The  promise  was  entirely  dis- 
regarded, and  the  house  was  burned  soon  aft- 
^r  the  policy  was  executed,  the  fire  origi- 
nating in  the  basement.  The  defendants  relied 
upon  the  above  promise  and  subsequent  con- 
duct of  the  defendant,  as  showing  a  misrepre- 
sentation which  should  bar  the  plaintiff's  right 
of  recovery.  The  referees  reported  in  favor  of 
the  defendants,  and  the  plaintiff  now  moved  to 
.set  aside  the  report. 

Mr.  M.  T.  Reynolds,  for  plaintiff. 

Messrs.  D.  L.  Seymour  and  S.  Stevens, 
for  defendants. 

oil*]  *By  the  Court,  Cowen,  J.  The 
promise  not  to  use  the  fire  place,  which  was 
considered  quite  material  by  both  parties,  was 
made  but  grossly  violated,  and  the  house  was 
burned  down.  There  is  no  doubt  that  the  pol- 
icy was  avoided  by  this  breach  of  good  faith, 
provided  the  promise  as  to  the  future  condi- 
tion of  the  shop  can  be  considered  a  representa- 
tion. It  was  said  in  argument  that  a  representa- 
tion must  relate  to  a  present  fact.  It  generally 
•does  so;  but  no  case  has  been  cited  showing 
that  it  may  not  be  made  of  a  prospective  one. 
On  the  contrary,  courts  have  certainly  as- 
sumed that  it  may;  for  instance,  that  a  ship 
will  sail  with  a  certain  number  of  guns  and 
men.  Edwards  v.  Footner,  1  Camp.,  530;  vide, 
also,  Lavabre  v.  Wilson,  Doug.,  284,  285;  8.  C., 
Park,  Ins.,  270  Lond.  ed.,  1809.  Indeed,  it 
seems  to  me  that  if  representations  are  to  be 
received  at  all,  they  must  very  often  be,  in  ef- 
fect, promissory,  however  they  may  be  ex- 
pressed; as  if  a  representation  be  made  in  the 
present  tense  of  a  fact,  the  existence  of  which 
would  be  material  to  the  safety  of  the  ship  or 
house  insured  during  the  whole  time  men- 
tioned in  the  policy.  This  is  a  very  common 
case  both  as  to  warranties  and  representations. 
Accordingly  an  eminent  writer  on  insurance 
says:  "  A  representation,  like  a  warranty,may 
be  either  affirmative,  as  where  the  insured 
avers  the  existence  of  some  fact  or  circum- 
stance which  may  affect  the  risk,  or  promis- 
sory, as  where  he  engages  for  the  performance 
of  something  executory."  1  Marsh.  Ins.,  450, 
Am.  ed.  of  1810,  ch.  10,  sec.  1.  No  book  was 
shown  on  the  argument  contradicting  this,  nor 
am  I  aware  of  any.  A  warranty  is  very  com- 
monly promissory,  and  if  violated  only  in  the 
letter,  the  policy  is  avoided.  The  only  differ- 
ence between  that  and  a  representation  is,  that 
the  latter  being  collateral  to  and  out  of  the  pol- 
icy, it  is  enough  that  it  be  substantially  com- 
plied with.  The  same  thing,  whether  in  the 
present  or  future  tense,  which  in  a  policy, 
would  be  a  warranty,  would,  out  of  it,  affect 
the  policy  as  a  representation,  if  material  to  the 
risk. 

Motion  denied. 


Reversed-4  Hill,  329. 
Cited  in— 9  Allen,  550. 


*CAMERON  v.  MCDONALD.  [*s  1 2 

Landlord  and  Tenant — Summary  Proceedingir— 
Service  of  Summons. 

Where,  in  summary  proceedings  instituted  by  a 
landlord  to  remove  his  tenant,  the  summons  was 
served  by  copy,  and  the  proof  of  service  was  sim- 
ply that  the  tenant  was  absent,  and  that  the  copy 
was  left  with  R,  residing:  on  the  premises :  held,  in- 
sufficient, as  not  showing  the  tenant's  absence  from 
"  his  last  or  usual  place  of  residence,"  or  that  the 
copy  was  left  with  a  "  person  of  mature  age." 

Citation— 2  R.  S.,  423, 2d  ed.,  sec.,  32. 

ON  certiorari,  to  remove  proceedings  under 
the  Landlord  and  Tenant  Act  for  the  recov- 
ery of  possession  of  demised  premises.  The 
proceedings  were  had  before  W.  A.  Bell,  one 
of  the  assistant  justices  of  the  City  of  N.  Y., 
in  favor  of  John  McDonald,  landlord,  against 
Daniel  D.  Cameron,  the  tenant.  The  only  facts 
important  to  a  proper  understanding  of  the 
points  decided  are  sufficiently  stated  in  the 
opinion  of  the  court. 

Mr.  J.  W.  Edmonds,  for  the  tenant. 

Mr.  H.  Hunt,  for  the  landlord. 

By  Vie  Court,  Cowen,  J.  There  was  no  ap- 
pearance by  Cameron  before  the  justice  at  any 
stage  of  the  proceedings.  The  summons  was 
not  served  on  him  personally;  but  as  stated  by 
the  constable  in  his  sworn  return  on  "  Isaiah 
Ridgeley,  residing  on'  the  demised  premises, 
Daniel  D.  Cameron  being  absent."  The  re- 
turn is  defective.  The  Statute  2  R.  S. ,  423, 
2d  ed.,  sec.  32,  requires  either  personal  service 
on  the  tenant,  or  if  he  be  absent  from  his  last 
or  usual  place  of  residence,  by  leaving  a  copy 
at  said  place  with  some  person  of  mature  age 
residing  on  the  premises.  It  does  not  appear 
by  the  return  that  the  tenant  was  absent  from 
his  usual  place  of  residence.  It  is  said  merely, 
he  was  absent,  without  saying  for  what.  Nor 
is  it  stated  that  Ridgeley  was  a  person  of  ma- 
ture age. 

Proceedings  reversed. 

Cited  in— 1  Barb.,  67 ;  43  Barb.,  171 ;  5  How  Pr.,  94. 


*MOHAWK  BANK          [*513 

v. 
COREY  &  LIVERMORE,  Impleaded,  etc. 

Accommodation  Indorsement — Diversion — Bona 
Fide  Holder — Parting  with  Value. 

A  note  drawn  payable  at  the  Bank  of  A.,  was  in- 
dorsed by  C.  and  L.  for  the  accommodation  of  the 
maker,  to  enable  him,  as  he  told  the  indorsers  at  the 
time,  to  raise  money  at  the  Bank  for  purchasing 
barley ;  instead  of  which,  the  maker  caused  the  note 
to  be  applied  in  payment  of  a  debt  which  he  and  V. 
owed  at  another  bank :  held,  not  such  a  diversion  of 
the  note  from  its  alleged  object  as  to  discharge  the 
indorsers,  it  not  appearing  that  at  the  time  of  in- 
dorsing, the  use  to  which  it  might  be  applied  was  at 
all  important  to  them. 

Otherwise,  semble,  had  the  note  been  made  for  the 
purpose  of  taking  up  another  note  in  the  Bank  of  A. 
to  which  the  indorsers  were  parties. 

Where  ti  bank  received  B.'s  note,  indorsed  by  C., 
L.  and  V., before  it  became  due,  in  payment  of  other 
notes  of  B.  indorsed  by  V.  alone,  thereupon  deliver- 


NOTE.— Negotiable  papei — Accommodation  in- 
dorsement—Diversion. See  Denniston  v.  Bacon,  10 
Johns.,  198,  note;  Wardell  v.  Howell,  9  Wend.,  170, 
note. 
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ing  up  the  latter  and  discontinuing  a  suit  com- 
nieiufd  thereon;  held,  a  sufficient  porting  with 
vahn-  t<>  entitle  the  bank  to  the  rights  of  alxmafltle 
bolder. 

Citation— 21  Wend.,  499. 

A  SSUMPSIT,  on  a  promissory  note,  tried  at 
Ji\.  the  Schenectady  Circuit,  March  11,  1840 
The  defendants  were  Borst,  Corey,  Livermore 
and  Voorhees — Borst  being  the  maker  of  the 
note  in  question,  Corey  &  Livermore  first  in- 
dorsers, and  Voorhees  second  iudorser  thereof. 
Corey  &  Livermore  alone  defended  the  suit. 
On  the  trial  they  called  Borst,  the  maker,  as  a 
witness,  who  testified  to  the  following  facts: 

The  defendants,  Corey  &  Livermore,  in 
dorsed  the  note  for  his  (Borst's)  accommoda 
lion,  to  enable  him  to  get  it  discounted  at  the 
Albany  City  Bank,  with  a  view  of  raising 
money  to  buy  barley  :  They  (C.  &  L.)  in- 
quired what  he  was  going  to  do  with  the 
money,  and  he  told  them  he  intended  to  buy 
barley.  Corey  hesitated  some  about  indorsing, 
but  whether  before  or  after  being  told  what  the 
object  of  the  note  was,  witness  was  unable  to 
state.  The  note  was  offered  at  the  Albany  City 
Bank,  and  they  refused  to  discount  it.  Subse- 
quently, and  before  the  note  became  due,  he 
(Borst)  transferred  it  to  Voorhees,  to  be  applied 
on  a  judgment  which  the  latter  held  against 
Borst.  It  was  indorsed  by  Voorhees  and  by  him 
delivered  to  the  plaintiff's  attorney  and  agent, 
514*]  in  payment  and  satisfaction  *of  two 
other  notes  which  Voorhees  had  indorsed  for 
Borst's  accommodation,  and  which  were  then 
held  by  the  plaintiffs.  Voorhees  and  Borst  had 
suffered  the  last  mentioned  notes  to  be  protested 
and  sued  by  the  plaintiffs;  and  these  were  de- 
livered to  Borst,  and  the  suit  thereon  discon- 
tinued, on  the  plaintiffs'  attorney  and  agent 
receiving  from  Voorhees  the  note  in  question. 
The  judgment  which  Voorhees  held  against 
Borst  was  given  to  secqre  him  as  indorser  of 
ono  of  the  notes  so  delivered  up  to  Borst. 

Upon  the  above  facts  the'  defendants'  coun- 
sel asked  the  court  to  instruct  the  jury,  that 
the  diversion  of  the  note  in  question,  as  testi- 
fied by  Borst,  from  the  purpose  for  which 
Corey  &  Livermore  indorsed  it,  was  a  defense 
as  respected  them;  and  that  the  plaintiffs,  hav- 
ing taken  it  for  a  pre  existing  debt,  and  parted 
•with  nothing  valuable  on  the  faith  of  it,  were 
not  entitled  to  recover  as  against  C.  &  L. 
The  circuit  judge,  however,  held  that  the  facts 
proved  did  not  constitute  a  defense,  and  di- 
rected a  verdict  for  the  plaintiffs;  to  which  the 
defendants'  counsel  excepted,  and  now  moved 
for  a  new  trial  on  a  case. 

Mr  S.  Stevens,  for  defendants. 

.Mr.  M.  T.  Reynolds,  for  plaintiffs. 

By  the  Court,  Bronson,  J.  The  indorsers, 
Corey  &  Livermore,  lent  their  names  to  Borst, 
the  maker,  for  the  purpose  of  giving  him 
credit,  and  he  was  at  liberty  to  negotiate  the 
note  in  any  way  he  thought  proper.  Borst 
says  he  got  them  to  indorse  it  for  the  purpose 
of  enabling  him  to  get  it  discounted  at  the  Al- 
bany City  Bank,  to  raise  money  to  buy  barley. 
But  it  does  not  appear  that  the  indorsers  had 
any  interest  in  having  it  discounted  by  the  Al- 
bany City  Bank,  or  that  the  use  which  Borst 
should  make  of  the  money  was  in  any  way  im- 
portant to  them.  They  merely  asked  Borst 
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what  he  was  going  to  do  with  the  money.and 
he  told  them  he  was  going  to  purchase  barley 
with  it.  If  *the  note  had  been  made  [*51& 
for  the  purpose  of  taking  up  another  note  in 
the  Albany  City  Bank,  to  which  the  indorsee 
were  parties,  it  would  have  presented  a  differ- 
ent question.  But  here,  although  theindorsera 
had  the  curiosity  to  inquire  what  use  the  maker 
designed  to  make  of  the  note,  they  had  no  in- 
terest in  the  question;  and,  so  far  as  appears, 
they  would  just  as  readily  have  lent  their 
names  if  the  maker  had  told  them  be  wished 
to  take  up  his  notes  in  the  plaintiffs'  bank — the 
use  which  he  afterwards  made  of  the  paper. 
Within  the  proper  legal  sense  of  the  term, there 
has  been  no  diversion  of  the  note  from  the  pur- 
pose for  which  it  was  made  and  indorsed.  The 
indorsers  lent  their  names  for  the  purpose  of 
giving  the  maker  credit  generally,  and  without 
any  concern  with  the  use  which  should  be 
made  of  that  credit. 

But  if  there  had  been  a  diversion  of  the  note 
from  its  proper  use,  the  plaintiffs  would  still  be 
entitled  to  recover.  They  not  only  took  the 
note  in  payment  of  two  other  notes  which  they 
then  held  against  Borst  indorsed  by  Voorhees, 
but  they  gave  up  those  securities. "  They  also 
gave  up,  of  course,  the  suit  which  had  been 
commenced  and  was  then  pending  on  the  two 
notes.  This  is  a  stronger  case  than  that  of  the 
Bk.  of  Salina  v.  Babcock,  21  Wend.,  499.  There 
have  been  several  other  decisions  to  the  same 
effect,  which  are  not  yet  published.1  It  is  not 
denied  that  the  plaintiffs  are  bonafide  holders 
of  the  paper,  and  it  is  equally  clear  that  they 
paid  a  valuable  consideration  for  it. 

New  trial  denied. 

Commercial  paper—  Who  a  holder  in  good  faith 
and  for  value.  Explained— 24  Barb.,  564.  565;  31 
Barb.,  191. 

Cited  in-2  Sandf.  Ch..  170;  12  N.  Y.,  555;  31  N.  V.. 
114  ;  32  N.  Y.,  558 :  5  Trans.  App.,  338 ;  2  Barb..  566;  43 
Barb,,  392 :  64  Barb.,  453 :  45  How.  Pr.,  497  ;  59  How. 
Pr..  119 :  3  Sandf.,  224:  1  Rob.,  216 :  36  Super.,  279 :  8 
Leg.  Obs.,  266;  8  W.  Dig.,  144;  9  Am.  Rep.,  557  (29 
Wis.,  218). 

Note— Diversion  of.  Explained— 24  Barb.,  564. 665 ; 
31  Barb.,  191. 

Cited  in-48  Barb.,  105:  59  How.  Pr.,  119. 

Also  cited  in— 41  N.  Y.,  288. 

L— See  Bk.  of  Sandusky  v.  Scoville.  24  Wend.,  115. 


*COLE  1*5 1(* 

v. 
C.  8ACKETT  AND  E.  SACKETT. 

Payment  by  Note — Partnership — Dissolution  of 
— Assumption  of  Debts  by  One  Partner — Note 
of  Partner  for  Firm  Debt. 

The  promissory  note  of  a  debtor  given  for  a  pre- 
cedent simple  contract  demand  will  not  operate  as 
payment,  so  as  to  preclude  the  creditor  from  suing 
on  the  original  consideration,  though  given  under 
an  express  agreement  that  it  was  to  be  received  in 
full  satisfaction  and  discharge;  otherwise,  if  the 
note  be  that  of  a  third  person. 

The  case  of  Arnold  v.  Camp,  12  Johns..  409,  con- 
sidered, and  disapproved. 

E.  and  C.,  being  in  partnership,  gave  their  note 
for  a  precedent  debt  of  the  Jinn,  under  an  agree- 
ment that  it  should  be  received  in  full  satisfaction 


NOTE.— Payment  by  note— Does  not  in  general  ex- 
tinguish precedent  debt.  See  Kellogg  v.  Richards,  14 
Wend.,  116,  note,  and  notes  referred  to. 
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and  discharge.  Afterward  they  dissolved.  E.  agree- 
ing, for  a  consideration  received  from  C.,  to  assume 
and  pay  the  debt  for  which  the  note  was  given ;  in 
pursuance  of  which  arrangement,  C.  took  up  the 
note,  and  gave  his  own  in  lieu  thereof.  Held,  no  bar 
to  a  recovery  upon  the  original  consideration. 

Citations— 12  Johns.,  409 ;  1  Cow.,  290, 306 ;  5  Wend., 
490;  19  Wend.,  516,  517  ;  21  Wend.,  450,  452. 

"HEMURRER  to  pleas.  The  declaration  was 
_U  in  assumpsit,  containing  the  common  counts 
including  an  account  stated.  The  pleas  were: 
1.  The  general  issue.  2.  That  the  parties  after 
the  promises,  etc.,  and  before  the  commence- 
ment of  this  suit,  accounted  together  concern- 
ing all  the  alleged  causes  of  action,  and  found 
the  balance  due  the  plaintiff  to  be  $670.03,  of 
which  the  defendants  paid  a  part,  and  gave 
their  promissory  note  to  the  plaintiff  for  the 
residue,  which  the  latter  accepted  in  full  satis- 
faction and  discharge.  3.  The  like  accounting 
between  the  defendants  and  one  H.  N.  Peck, 
as  plaintiff's  agent  and  assignee,  with  the  like 
result,  viz. :  a  balance  against  the  defendants 
of  $670.03  ;  that,  part  or  this  was  paid,  and 
the  note  of  the  defendants  delivered  to  the 
plaintiff,  his  agent  or  assignee,  for  the  residue, 
which  was  accepted  in  full  satisfaction  and 
discharge ;  that,  afterward  said  agent  or  as- 
signee gave  up  the  note  to  the  defendants,  and 
took  in  lieu  thereof  the  individual  note  of  E. 
Sackett,  one  of  the  defendants,  for  $619.79; 
that  said  Sackett  was  then  in  good  credit,  but 
had  since  become  insolvent ;  that,  when  the 
first  note  was  given,  the  defendants  were  in 
partnership,  but  afterward  and  before  giving 
the  second  note,  they  dissolved  and  settled, 
etc.,  C.  Sackett  allowing  E.  Sackett,  the  other 
defendant,  a  full  consideration  for  his  assum 
ing,  etc.,  the  debt  they  owed  the  plaintiff  ;  and 
517*]  that,  *in  pursuance  thereof,  said  E. 
Sackett  took  up  their  ioint  note,  etc. 

General  demurrer  to  the  second  and  third 
pleas,  and  joinder. 

Messrs.  Burr  and  Benedict,  for  plaintiff. 

Mr.  J.  A.  Spencer,  for  defendant. 

By  the  Court,  Cowen,  /.  The  declaration 
contains  the  common  counts,  including  an  ac- 
count stated.  The  defendants  plead  that  the 
parties  accounted  together  concerning  the 
whole,  and  the  defendants  gave  their  promis- 
sory note  for  the  balance,  which  the  plaintiff 
accepted  in  full  satisfaction.  The  short  of  the 
pleas  is,  that  the  defendants  owed  the  plaintiff 
on  promises,  and  made  him  another  promise, 
which  he  took  in  satisfaction.  The  cases  are 
certainly  not  uniform,  singular  as  it  may  sdem, 
that  a  debtor  cannot  thus  pay  off  his  creditor. 
Several  cases  are  stated  in  Arnold  v.  Camp,  12 
Johns.,  409,  which  as  there  understood  and 
even  applied,  favor  the  doctrine  that  he  may. 
It  may  be  considered,  however,  at  present,  as 
entirely  settled,  that  to  operate  as  a  satisfac- 
tion, the  promise  must  be  that  of  some  third 
person  ;  in  other  words,  something  over  and 
above  the  original  debt.  A  promise  by  note  is 
a  security  of  no  higher  degree  than  an  implied 
promise  ;  and  the  logic  of  these  pleas  is  no 
more  than  saying  :  "  Your  precedent  debt  is 
discharged,  because  I  promised  to  pay  it  in 
another  form,  and  you  accepted  the  latter 
promise  as  a  satisfaction."  What  consideration 
is  there  for  such  an  acceptance  ?  The  new 
promise  to  do  a  thing  which  the  debtor  was 
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jound  to  do  before — a  thing  which  he  now  re- 
;uses  to  do,  because  he  had  promised  again  and 
again  to  do  it  !  In  these  promising  times  there 
are  I  apprehend  few  debts  which  on  such  a 
theory  are  not  in  danger  of  being  barred  much 
short  of  the  statute  of  limitations  ;  for  cred- 
tors,  however  unwilling,  are  many  times 
obliged  to  accept  promises  as  the  only  satisf  ac- 
;ion  they  can  obtain  for  the  *present.  [*5 1 8 
[t  is  entirely  settled,  that  a  promissory  note  of 
the  debtor  in  no  way  affects  or  impairs  the 
original  debt,  unless  it  be  paid.  The  creditor 
may,  notwithstanding,  recover  on  the  original 
consideration,  surrendering  or  canceling  the 
note  at  the  trial.  The  note  is  a  mere  liquidation 
of  the  demand  ;  and  it  being  the  duty  of  the 
debtor  thus  to  liquidate  and  secure  the  de- 
mand, nay  to  do  more,  it  follows,  that  an  ac- 
ceptance or  even  an  express  agreement  to  ac- 
cept in  consideration  of  such  a  short  coming, 
s  a  nudum  pactum.  The  third  plea  contains 
some  additional  machinery,  viz.:  a  second 
promissory  note,  not  of  both  defendants,  but 
one  of  one  of  them,  the  plaintiff  giving  up  the 
note  of  both,  etc.  This  adds  nothing  to  the 
defense.  The  authorities  which,  I  think,  sus- 
;ain  the  views  belonging  to  this  case  are  the 
following:  Muldonv.  Whillock,  1  Cow.,  290, 
306  ;  Olcottv.  Bathbone,  5  Wend.,  490  ;  Hawley 
v.  Foote,  19  Id.,  516,  517,  and  cases  there  cited; 
Frisbie  v.  Lamed,  21  Id.,  450,  452,  and  cases 
there  cited. 

I  am  of  opinion  that  the  demurrers  to  both 
pleas  are  well  taken,  and  that  there  should  be 
judgment  for  the  plaintiffs. 

Judgment  accordingly. 

Overruled— 3  Denio.  414-416. 

Overruled  and  distinguished— 6  Barb.,  206. 

Distinguished— 4  Barb.,  352 ;  12  Barb.,  471. 

Reviewed— 11  Kan.,  376. 

Approved— 5  Hill,  449. 

Cited  in-13  N.  Y.,  562 ;  18  N.  Y.,  331 ;  37  N.  Y.,  410 ; 
48  N.  Y.,  231 ;  57  N.  Y.,  641 ;  65  N.  Y.,  448:  76  N.  Y., 
524 ;  78  N.  Y.,  298 ;  4  Trans.  App..  333 ;  1  Hun,  454 :  6 
Hun,  58,  348 :  13  Hun,  181 ;  5  Barb.,  408 :  13  Barb.,  234: 
24  Barb.,  562 ;  31  Barb.,  188 ;  47  Barb..  36 ;  3  T.  &  C., 
485;  5  T.  &  C.,  679;  23  How.  Pr.,  107;  4  Abb.  N.  S., 
278 ;  1  Abb.  N.  C.,  49 ;  7  Abb.  N.  C.,  362 ;  43  Super., 
281 ;  1  Hilt.,  177;  10  Bank  Reg.,  534 ;  34  N.  J.  E.,  170. 


BUTTERNUTS    AND    OXFORD    TURN- 
PIKE COMPANY 

v. 
NORTH. 

Turnpike  Company — Conditional  Subscription. 

The  general  Turnpike  Act,  1  R.  S.,  580,  2d  ed.,  con- 
fers no  power  on  the  commissioners  to  receive  con- 
ditional subscriptions  for  stock  :  and  a  subscription 
conditioned  that  the  road  should  be  laid  through  a 
specified  place,  is  contrary  to  public  policy,  and 
void. 

Citations— 1  R.  S.,  581, 2d  ed.;  Laws,  1834,  p.  137. 

ERROR  from  the  Chenango  C.  P.  The  ac- 
tion was  upon  a  subscription  for  stock  of 
the  plaintiffs,  containing  an  engagement  to 
take  stock,  "upon  condition  that  said  road 
shall  be  laid  byFayette  Village  and  Guildford 
Center."  The  commissioners  for  receiving  sub- 
scriptions had  obtained  several  signatures  to 
this,  and  also  to  another  absolute  in  its  terms. 
The  court  below  held  that  the  defendant's  sig- 
nature to  the  subscription  in  question  did  not 
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519*]  *bind  him;  and  nonsuited  the  plaintiffs. 
They  excepted.  and  after  judgment  in  the 
court  below,  sued  out  a  writ  of  error. 

Mr.  H.  R.  Mygatt,  for  plaintiffs  in  error. 

Mi .  J.  Clapp,  for  defendant  in  error. 

By  tlie  Court,  Cowen,  «7.  Subscriptions  for 
stock  under  the  Turnpike  Act.  1  R.  S.,  581,  3d 
ed.,  to  which  the  plaintiffs  were  subject,  Sess. 
L.  of  1834,  p.  137,  must  be  absolute.  This  Act 
confers  no  power  to  make  conditions  ;  and,  to 
allow  such  a  thing,  would  be  contrary  to  pub- 
lic policy.  Divers  men  would,  perhaps,  haye 
their  divers  routes,  and  endeavor  improperly  to 
influence  the  course  of  the  road.  If  the  general 
subscription  should  contain  a  condition  of  this 
kind,  there  would  be  no  stockholders  till  the 
road  should  be  laid  out  accordingly  ;  and  sep- 
arate subscriptions  containing  various  condi- 
tions, might  work  a  fraud  upon  those  who 
subscribe  absolutely.  The  court  below  decided 
correctly. 

Judgment  affirmed. 

Cited  in-15  N.  Y.,  585 :  93  N.  Y.,  414 ;  14  Hun,  395 ; 
18  Barb.,  307,  320;  53  Barb.,  178;  57  Barb.,  661;  12 
Blatchf .,  543. 


COONLEY  v.  ANDERSON. 

Pleading—  Variance— Contract  of  Sale— Time  of 
Payment  not  Specified — Payment  on  Delivery 
— Averment  of  Readiness  to  Perform — Evi- 
dence. 

A  mere  literal  variance  between  a  contract  as  set 
forth  in  pleading  and  the  one  produced  in  evidence 
is  immaterial. 

A  contract  for  a  crop  of  barley  to  be  delivered  at 
a  future  day,  specifying1  the  price,  but  no  time  of 

Bayment,  is,  in  legal  effect,  a  contract  to  pay  on  de- 
very,  and  may  be  so  declared  on. 

Where  the  declaration  alleged  a  contract  to  sell 
"a  crop  of  barley,  supposed  to  be  about  nine  hun- 
dred bushels,"  and  the  one  produced  in  evidence 
was  to  sell  "  a  crop  of  barley,  about  nine  hundred 
bushels,"  held  not  a  material  variance. 

So,  the  declaration  stating  a  contract  to  deliver 
barley,  "  on  or  before  the  first  day  of  November," 
held  not  a  material  variance,  though  the  contract 
given  in  evidence  was  to  deliver  the  barley  "by" 
that  day. 

Where  a  contract  is  entered  into  for  the  delivery 
of  barley  at  a  particular  place  and  by  a  given  day, 
specifying  the  price,  but  no  time  of  payment,  the 
vendee,  in  an  action  for  non-delivery,  must  aver 
and  prove  that  he  was  ready  and  willing  to  accept 
and  pay. 

62O»]  *But  if  the  evidence  shows  he  was  ready  at 
the  appointed  time  and  place  to  perform  on  his 
part,  and  the  defendant  did  nothing,  this  is  enough 
to  sustain  the  averment,  without  proving  either  a 
demand,  or  that  he  tendered  or  exhibited  the  money. 

The  averment  of  readiness  to  accept  and  pay,  in 
such  cases,  does  not  require  direct  proof,  but  may 
be  maintained  by  circumstantial  evidence. 

Aiidaemble,  where  a  witness  called  in  support  of 
the  averment  has  testified  positively,  but  generally, 
that  the  vendee  was  ready  to  accept  and  pay,  etc., 
the  court  cannot  refuse  to  submit  the  cause  to  the 
jury,  though  on  a  cross-examination  the  witness 
stated  he  did  not  know  of  the  vendee  having  money 
for  the  particular  purpose  on  that  day,  but  knew 
he  bad  money  about  that  time,  etc. 

Citations-13  Wend.,  285 ;  7  T.  R.,  121 ;  1  East,  203 ; 
Bull.  If.  P.,  50 :  Com.  Cont ,  221,  ed.  1835;  12  Johns., 
209 ;  5  Cow..  404  ;  2  Bos.  &  P.,  447 ;  2  Saund..  252,  n.  3 ; 
Chit.  Cont.,  351,  ed.  1839. 


NOTE.— Sale*—  Payment  and  delivery,  mutual  and 
concurrent  conditions  precedent.  See  Chapman  v. 
Lathrop,  6  Cow.,  110,  note. 

In  action  for  non-delivery,  readiness  to  pay  must  be 
allseed  and  proved.  Porter  v.  Hose,  12  Johns.,  209, 
note. 
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TERROR  to  Onondaga  C.  P.  Coonley  sued 
Xj  Anderson  in  the  court  below  for  not  de- 
livering barley  pursuant  to  agreement.  The 
first  count  of  the  declaration  stated  that  the 
plaintiff,  August  18,  1835,  agreed  to  buy,  and 
the  defendant  sold  to  the  plaintiff,  a  large 
quantity,  to  wit:  his,  the  defendant's,  crop  of 
barley,  to  wit :  900  bushels  of  barley,  at  the 
price  of  62|  cents  per  bushel,  to  be  delivered 
to  the  plaintiff  by  November  1  then  next,  at 
Jordan,  in  the  County  of  Onondaga,  and  to  be 
paid  for  by  the  plaintiff  on  delivery  ;  averring 
that  the  plaintiff  had  always  been  ready  and 
willing  to  accept  and  pay  for  the  barley,  to 
wit :  at  Jordan,  etc.,  but  the  defendant  did  not 
deliver.  Second  count,  that  the  plaintiff  on, 
etc.,  bargained  with  the  defendant  to  buy  his, 
the  defendant's,  certain  other  crop  of  barley, 
supposed  to  be  about  900  bushels  in  all,  at  the 
price,  etc.,  to  be  delivered  at  Jordan  on  or  be- 
fore November  1  then  next,  to  be  paid  for,  etc., 
as  in  the  first  coun*.  Breach,  as  in  first  count. 
On  the  trial  it  appeared  that  the  plaintiff  was 
a  merchant  and  lived  at  Jordan,  and  the  de- 
fendant lived  about  16  miles  t'rom  that  place. 
The  plaintiff,  by  his  agent,  made  the  contract 
with  the  defendant,  and  a  written  memoran- 
dum of  the  bargain,  made  by  the  agent  at  the 
time,  was  produced  and  read  in  evidence,  as 
follows:  "Bo'tof  Eli  Anderson  his  crop  of 
barley,  about  nine  hundred  bushels,  to  be  de- 
livered at  Jordan  for  5  shillings  per  bushel,  by 
the  first  day  of  November  next.  Navarino, 
Aug.  18,  1835."  Mason,  the  plaintiff's  cleik, 
testified  that  the  defendant  did  not  deliver  any 
barley  in  the  year  1835 ;  that  the  plaintiff  was 
ready  and  *willing  to  receive  and  pay  [*521 
for  the  barley  all  that  fall;  the  plaintiff  bought 
all  that  fall ;  barley  was  worth  five  shillings 
and  nine  pence  per  bushel  at  Jordan  Novem- 
ber 1  that  year.  On  cross  examination  the 
witness  said  be  did  not  know  whether  the 
plaintiff  had  any  money  to  pay  for  the  defend- 
ant's barley  November  1,  but  knows  he  had 
money  to  pay  for  barley  about  that  lime — 
can't  say  he  had  any  money  for  that  purpose 
on  that  day  different  from  any  other  day.  On 
re-examination  the  plaintiff's  counsel  put  sev 
eral  questions  to  the  witness,  as  follows  :  1. 
Was  the  plaintiff  buying  barley  during  all  the 
months  of  October  and  November  in  that  year 
as  it  was  offered?  2.  Can  you  say  that  he  had 
sufficient  money  for  that  purpose  about  that 
day  ?  [the  first  of  November.]  8.  Was  the 
plaintiff  desirous  of  buying  barley  on  that  day 
at  five  shillings  per  bushel?  4.  Do  you  know 
of  any  time  for  10  days  before  and  10  days 
after  and  including  the  1st  of  November,  when 
the  plaintiff  had  not  money  enough  to  buy  this 
barley  at  five  shillings  per  bushel?  5.  Did  the 
plaintiff  buy  a  large  quantity  of  barley  of  Mr. 
Rhoades  at  five  shillings  and  nine  pence  per 
bushel  on  that  day?  6.  Did  you  see  large 
amounts  of  money  in  possession  of  the  plaint- 
iff about  the  1st  of  November  for  the  purpose 
of  buying  barley?  To  each  of  these  questions 
the  defendant  objected  on  the  ground  that  the 
evidence  was  immaterial,  and  the  court  sus 
tained  the  several  objections.  The  plaintiff  ex- 
cepted to  each  of  the  decisions.  The  witness 
further  testified  that  the  plaintiff  had  store 
room  enough  for  the  defendant's  barley  No- 
vember 1 ;  that  the  witness  was  engaged  in 
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buying  barley  for  the  plaintiff  at  his  store  in 
Jordan,  both  before  and  after  the  first  day  of 
November. 

When  the  plaintiff  rested,  the  defendant 
moved  for  a  nonsuit,  on  the  ground  :  1.  That 
the  plaintiff  had  not  given  any  evidence  of  a 
readiness  or  willingness  on  his  part  to  receive 
and  pay  for  the  barley;  and  2.  That  there  was 
a  variance  between  the  proof  and  the  contract 
set  forth  in  the  declaration.  The  court  ordered 
a  nonsuit ;  the  plaintiff  excepted,  and  now 
brings  error. 

522*]  *Mr.  It.  B.  Raymond,  for  plaint- 
iff in  error. 

Mr.  F.  G.  Jewett,  for  defendant  in  error. 

By  the  Court,  Bronson,  J.  Although  no 
time  of  payment  was  mentioned,  the  defend- 
ant was  not  bound  to  part  with  his  property 
without  receiving  the  stipulated  price.  Cook 
v.  FerraVs,  13  Wend.,  285;  Morton  v.  Lamb,  7 
T.  R.,  125;  Rawson  v.  Johnson,  1  East,  203; 
Bull.  N.  P.,  50;  Com.  Cont.,  221,  ed.  1835. 
In  stating  that  the  barley  was  to  be  paid  for 
on  delivery,  the  pleader  has  given  the  legal  ef- 
fect of  the  contract,  and  we  must  look  else- 
where for  a  variance. 

If  the  construction  of  the  first  count  be,  that 
the  defendant  agreed  to  sell  900  bushels  of 
barley,  there  is  a  fatal  variance  between  the 
contract  laid  and  that  proved.  But  it  is  un- 
necessary to  consider  that  question,  for  I  think 
the  contract  is  set  forth  according  to  its  legal 
effect  in  the  second  count.  The  bargain  was 
for  the  sale  and  purchase  of  the  defendant's 
crop  of  barley,  which  the  parties  supposed 
would  amount  to  about  900  bushels  ;  but 
whether  it  turned  out  to'be  more  or  less,  it 
was  the  crop  that  was  sold.  And  so  the  con- 
tract is  laid  in  the  second  count.  The  words, 
"  supposed  to  be,"  which  the  pleader  has  in- 
serted before  stating  the  conjectural  quantity, 
do  not  alter  the  legal  import  of  the  contract 
as  it  is  stated  in  the  written  memorandum. 
"  His  crop  of  barley,  about  900  bushels,"  and 
"  his  crop  of  barley,  supposed  to  be  about  900 
bnshels,"  as  here  used,  mean  the  same  thing. 
There  are  more  words  in  the  count  than  in  the 
memorandum,  but  there  is  no  variance. 

According  to  the  memorandum,  the  barley 
was  to  be  delivered  by  November  1 ;  the  plead- 
er states  that  it  was  to  be  delivered  on  or  be- 
fore that  day.  Here  is  no  variance.  It  is  said 
that  all  the  barley  was  to  be  delivered  Novem- 
ber 1  ;  but  it  impossible  to  maintain  that  posi- 
tion. The  parties  never  could  have  intended 
that  the  defendant  should  hire  twenty  or  thirty 
teams  so  as  to  be  able  to  deliver  his  whole  crop 
523*]  on  one  *day,  nor  that  the  plaintiff 
should  be  obliged  to  receive  all  the  grain  in 
one  day.  The  contract  was  made  in  August, 
and  the  defendant  was  to  deliver  by  November 
1,  and  a  delivery  from  time  to  time  on  or  be- 
fore that  day  would  have  been  within  the  in- 
tention of  the  parties.  Although  the  pleader 
has  not  got  the  very  word,  there  is  no  depart- 
ure from  the  legal  effect  of  the  contract. 

The  plaintiff  was  undoubtedly  bound  to 
prove  the  averment,  that  he  was  ready  and 
willing  to  accept  and  pay  for  the  barley  ;  but 
it  was  not  necessary  for  him  to  show  a  tender 
of  the  money,  or  a  demand  of  the  goods.  The 
barley  was  to  be  delivered  at  Jordan  where  the 
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plaintiff  lived,  and  where  he  had  a  store  to  re- 
ceive it;  and  if  he  was  ready  at  the  appointed 
time  and  place  to  perform  the  contract  on  his 
part,  and  the  defendant  did  nothing,  the 
plaintiff's  right  of  action  is  complete.  None  of 
the  cases  on  which  the  defendant  relies  lay 
down  a  different  doctrine.  In  Morton  v.  Lamb, 
7  T.  R.,  125,  the  plaintiff  averred  that  he  was 
ready  to  receive  the  corn  which  the  defendant 
had  agreed  to  deliver,  but  did  not  add  that  he 
was  ready  to  pay  for  it;  and  for  that  cause,  the 
judgment  was  arrested.  The  case  goes  no  fur- 
ther than  to  assert  the  general  principle,  that 
where  concurrent  acts  are  to  be  done  by  the 
parties,  he  who  sues  must  aver  that  he  was 
ready  to  perform  on  his  part.  The  case  of 
Porter  v.  Rose,  12  Johns.,  209,  decides  that 
the  averment  of  a  readiness  and  willingness  to 
pay,  like  other  material  averments,  must  be 
proved  on  the  trial.  Topping  v.  Root,  5  Cow., 
404,  is  to  the  same  effect.  In  neither  of  these 
cases  was  any  proof  whatever  given  of  the 
plaintiff's  readiness  to  perform  on  his  part. 
Cook  v.  Ferral,  13  Wend.,  285,  is  much  relied 
on,  but  it  does  not  go  a  single  step  beyond  the 
other  cases.  True,  Sutherland,  J.,  thought  the 
plaintiff  should  have  demanded  the  oats.  But 
that  was  under  special  circumstances  which  do 
not  exist  in  this  case  ;  and  the  decision  was 
finally  put  upon  the  general  doctrine,  that  a 
readiness  to  pay  was  a  condition  precedent  to  a 
right  of  action  against  the  vendor. 

In  Rawson  v.  Johnson,  1  East,  203,  the  plaint- 
iffs averred  *a  readiness  and  willing-  [*524 
ness  to  accept  and  pay  for  the  malt,  and  this 
was  held  sufficient  without  stating  a  tender. 
Ld.  Kenyon  said,  that  under  the  averment  as  it 
stood,  "the  plaintiffs  must  have  proved  that 
they  were  prepared  to  tender  and  pay  the  mo- 
ney if  the  defendant  had  been  ready  to  have  re- 
ceived it,  and  to  have  delivered  the  goods;  but 
it  cannot  be  necessary  in  order  to  entitle  them 
to  maintain  their  action,  that  they  should  have 
gone  through  the  useless  ceremony  of  laying  the 
money  down  in  order  to  take  it  up  again.  It 
would  be  repugnant  to  common  sense  to  re- 
quire it."  This  case  was  followed  in  Water- 
house  v.  Skinner,  2  Bos.  &  P.,  447  ;  and  see,  2 
Saund.,  252,  n.  3;  Chit.  Cont.,  351,  ed.  of  1839. 
I  am  not  aware  that  this  doctrine  has  been  de- 
parted from.  It  is  founded  in  good  sense,  and 
ought  to  prevail. 

Contracts  for  the  sale  and  purchase  of  real 
property  stand  upon  special  grounds  which  do 
not  touch  those  relating  to  the  transfer  of  goods 
and  chattels. 

In  this  case,  the  clerk  proved  enough  on  his 
direct  examination  to  make  out  the  averment 
that  the  plaintiff  was  ready  and  willing  to  re- 
ceive and  pay  for  the  barley;  and  although  on 
the  cross  examination  the  readiness  of  the 
plaintiff  to  pay  November  1  was  brought  into 
some  doubt,  I  am  inclined  to  think  the  evi- 
dence sufficient  to  carry  the  cause  to  the  jury 
and,  consequently,  that  a  nonsuit  should  not 
have  been  ordered.  It  was  for  the  jury  to  say 
how  much  credit  was  due  to  the  positive  dec- 
laration of  the  witness,  that  the  plaintiff  was 
"ready  and  willing  to  receive  and  pay  for  the 
barley  all  that  fall."  But  should  it  be  con- 
ceded that  the  evidence  already  given  was  in- 
sufficient to  carry  the  cause  to  the  jury,  the 
witness  should  have  been  allowed  to  answer 
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the  questions  put  to  him  by  the  plaintiff  on  the 
re  examination.  They  were  pertinent  to  the 
issue,  and  might  call  out  answers  tending  to 
establish  the  only  doubtful  point  in  the  plaint- 
iff's case. 

It  seems  to  have  been  supposed  that  the 
plaintiff  was  bound  to  make  out  his  averment 
by  ilirect  proof,  and  that  no  other  kind  of  evi- 
dence was  admissible.  But  such  is  not  the  law. 
525*]  *Presumptive  evidence  was  admissible 
upon  this,  as  it  is  upon  most  other  questions. 
Let  us  suppose  a  case,  and  one,  too,  which  will 
include  very  little  more  than  what  appeared 
on  this  trial.  The  plaintiff  lived  at  Jordan 
where  the  barley  was  to  be  delivered,  and  he 
had  there  sufficient  store  room  to  receive  it. 
He  was  present,  by  himself  or  his  agents,  at 
the  proper  time  and  place,  but  defendant  did 
not  appear.  Barley  had  risen  in  value,  and 
was  worth  more  than  the  contract  price  ;  the 
plaintiff,  both  before  and  after  the  day,  was 
purchasing  barley  from  others,  and  paying 
more  than  he  had  agreed  to  give  to  the  defend- 
ant ;  and  he  was  paying  out  money  for  barley 
in  such  sums,  or  had  in  his  posession  or  at  his 
command  upon  the  shortest  notice,  such  sums 
of  money  as  showed  his  ability  to  fulfill  this 
contract  had  the  defendant  been  ready  to  go  on 
with  it.  Now,  in  such  a  case,  it  can  hardly  be 
doubted  that  the  jury  would  be  warranted  in 
finding  that  the  plaintiff  was  ready  and  will- 
ing not  only  to  receive  but  to  pay  for  the  de- 
fendant's barley  on  delivery.  It  was  not  nec- 
essary for  the  plaintiff  to  show  that  he  did  any 
particular  act  in  relation  to  this  contract,  such 
as  counting  or  exhibiting  a  sum  of  money,  or 
saying  to  some  third  person  (for  the  defendant 
did  not  attend):  "Here  I  am,  ready  and  willing 
to  receive  and  pay  for  the  defendant's  crop  of 
barley."  All  this  may  be  inferred  by  the  jury 
from  circumstantial  or  presumptive  evidence 
tending  to  that  conclusion. 

I  think  there  was  no  substantial  variance  ; 
and  if  the  evidence  given  was  not  sufficient  to 
carry  the  cause  to  the  iury,  still  the  court 
should  not  have  overruled  the  question  put  to 
the  plaintiff's  clerk. 

Judgment  reversed. 

Reviewed— 10  Barb.,  424. 

Cited  in-5  N.  Y.,  157 ;  8N.Y..188;  21  N.  Y.,  465 : 40 
N.  Y.,  586;  49N.Y.,  554;  67  N.  Y.,  125;  93  N.  Y.,  580. 
581;  8  Barb.,  330;  38  How.  Pr..  448;  5  Rob.,  284;  36 
Super.,  325;  2  Sweeny,  463 ;  46  Pa.  St.,  293. 
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BAILEY  &  CONKLING. 

Partnership —  What  Sufficient  to  Constitute. 

C.  loaned  B.  fl.OOO  for  a  year,  leased  him  a  building 
to  be  occupied  as  a  store  for  the  same  period,  and 
stipulated  that  his  son  should  attend  the  store  as  B's. 
clerk  without  specific  compensation  :  In  considera- 
tion whereof,  B.  agreed  to  invest  83,000  in  the  store, 
conduct  it  during  the  year,  and  at  the  expiration 
thereof  repay  the  $1,000  and  surrender  the  premises 
If  required,  accounting  for  the  business  done,  and 
rendering  to  C.  one  equal  third  of  all  the  profits,  etc. 
Held,  sufficient  to  constitute  a  partnership,  especi- 
ally as  to  third  persons. 


NOTE.— Partnership—What  constitute*.    See  Van- 
derburgh  v.  Hull,  20  Wend.,  70,  note,  and  notes  cited. 
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Citations— Colly.  Part.  43  a,  44.  Am.  ed.,  1839;  2  W. 
Bl.  998;  -'  II.  Ml.  *B.  246,  247  :  18  Wend.  175;  16  Johns. 

A  SSUMPSIT  by  the  plaintiffs  against  Bailey 
Zl  and  Conkling,  tried  at  the  N.  Y.  Circuit, 
December  18,  1840,  before  Edwards  C.  Judge. 
The  sole  question  was  whether  certain  articles 
of  agreement  dated  April  15,  1887,  between 
the  defendants  constituted  them  partners  in 
trade,  and  so  jointly  liable  in  this  case.  The 
terms  of  the  agreement  sufficiently  appear  in 
the  opinion  of  the  court.  The  circuit  judge 
held,  that  the  defendants  were  thereby  consti- 
tuted partners,  to  which  the  defendants  except- 
ed  ;  and  a  verdict  having  been  rendered  for 
the  plaintiffs,  the  defendants  now  moved  for  a 
new  trial  on  a  bill  of  exceptions. 

Mr.  S.  J.  Wilkin,  for  defendants. 

Mr.  J.  S.  Bosworth,  for  plaintiffs. 

By  the  Court,  Cowen,  J.  By  the  terms  of 
the  agreement  in  question,  Conkling  loaned  to 
Bailey,  for  one  year,  the  sum  of  $1,000,  de- 
mising to  him  a  store,  and  stipulating  that  his 
son  should  faithfully  attend  it  as  a  clerk  for 
the  same  term  without  specific  compensa- 
tion ;  in  consideration  whereof  Bailey  agreed 
to  invest  a  capital  of  at  least  $3,000  in  the 
business  of  store-keeping,  manage  it  during  the 
same  term,  and  at  its  expiration  render  an  ac- 
count of  the  business,  and  if  required,  pay  over 
to  Conkling  the  $1,000,  *surrender  pos  [*527 
session  of  the  store,  and  pay  Conkling  one 
equal  third  part  of  all  profits  made  by  the  busi- 
ness of  the  store,  and  the  business  necessarily 
and  properly  connected  with  it.  This  agree- 
ment was  acted  upon  ;  and  I  am  of  opinion, 
constituted  a  partnership.  The  agreement 
winds  up  with  the  essential  criterion  of  a  part- 
nership, an  indefinite  share  by  moieties  in  the 
profits.  It  is  scarcely  possible  that  an  agree- 
ment can  be  so  framed,  and  not  inure  as  a 
contract  of  partnership,  especially  with  regard 
to  third  persons.  Colly.  Part.,  43  a,  and  44, 
Am.  ed.  of  1839  ;  Grace  v.  Smith,  2  W.  Bl., 
998;  Waugh  v.  Carver,  2  H.  BL,  235,  246,  247; 
Champion  v.  Bostwick,  18  Wend.,  175 ;  Dob  v. 
Halsey,  16  Johns. ,  84. 

New  trial  denied. 

Distinguished— 76  N.  Y.,  344,  351. 
Cited  in-3  N.Y.,  141, 143;  58  N. Y.,  279;  17  Am.  Rep., 
248 ;  47  How.  Pr.,  528 ;  8  W.  Dig.,  559. 


STEELE  v.  BABCOCK. 

Assignees  in  Trust  for  Creditors — Purchase  of 
Judgment  against  Debtor,  by  Third  Party,  at 
Request  of  Assignees — Not  an  Extinguishment 
of  Judgment  Lien — Interest  of  Mortgagor  after 
Sale  of  Equity  of  Redemption — Consideration. 

Where  assignees  of  personal  estate  in  trust  for  cred- 
itors requested  A  to  purchase  a  judgment  against 
their  assignor,  then  a  subsisting  lien  on  his  real  es- 
tate, whereupon  A  accordingly  did  so,  giving  his 
own  notes  for  the  judgment  and  taking  an  assign- 
ment of  it  directly  to  himself;  held,  no  extinguish- 
ment of  the  lien,  though  the  purchase  was  intended 

NOTE.— Payment  of  amount  due  on  judgment— 
When  it  operates  to  extinguish  the  lien- 

Compare  above  case  of  Steele  v.  Babcock,  with 
Harbeck  v.  Vanderbilt.  20  N.  Y.,  395;  Bleakley  v. 
White,  4  Paige,  654;  Kelsey  v.  Bradbury,  21  Barb., 
531 ;  Harger  v.  McCullough,  2  Den..  119. 
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for  the  assignees'  benefit,  and  they  subsequently 
paid  A's  notes  out  of  the  trust  funds. 

The  result  would  have  been  the  same  had  the  as- 
signees purchased  the  judgment  without  the  inter- 
vention of  A,  it  not  appearing  that  a  satisfaction 
was  intended ;  and  this,  semble,  as  well  in  equity  as 
at  law. 

In  equity,  if  trustees,  by  an  unauthorized  use  of 
the  trust  funds,  purchase  a  judgment,  the  cestui 
que  trust  may  elect  either  to  stand  as  the  equitable 
owner  of  it,  or  to  consider  the  purchase  a  wrong, 
.and  call  the  trustees  to  account  for  the  funds  thus 
misapplied :  in  which  latter  case  the  judgment  will 
be  regarded  as  belonging  to  the  assignees  in  their 
own  right.  Semble. 

A  mortgagor  who  has  parted  with  the  equity  of 
redemption,  but  against  whom  there  are  judgments 
constituting  liens  on  the  mortgaged  premises,  has 
still  an  interest  that  the  property,  when  sold  on  the 
mortgage,  shall  bring  enough  to  satisfy  all  the  in- 
cumbrances :  and  hence  where  he  withdrew  a  bid 
made  by  him  at  the  sale, and  allowed  the  owner  of  the 
equity  of  redemption  to  purchase  under  the  mort- 
gage, the  latter  agreeing,  in  consideration  thereof, 
to  pay  off  the  judgments ;  held,  a  promise  upon  suf- 
ficient consideration,  on  which,  after  a  failure  to 
comply  with  it,  the  mortgagor  might  maintain  an 
action. 

An  express  promise  to  one  having  a  personal  m- 
528*]  interest  in  it,  entitles  him  to  sue  *in  his  own 
name  for  a  breach,  though  the  circumstances  are 
such  that  its  performance  must  have  inured  chiefly 
to  the  benefit  of  others. 

Citation— 2  R.  S.,  546,  sec.  8. 

A  SSUMPBIT,  tried  before  Gridley,  0.  Judge, 
J\.  at  the  Oswego  Circuit,  in  June,  1839.  The 
case,  as  it  stood  upon  the  evidence  given,  and 
the  evidence  offered  by  the  defendant  and  re- 
jected by  the  judge,  was  this:  the  plaintiff 
owned  two  pieces  of  land  in  the  County  of  Os- 
wego, and  April  27,  1830,  mortgaged  the  same 
to  Richard  Varick,  to  secure  the  payment  of 
$1,000,  with  interest.  October  14,  1833.  he 
mortgaged  the  same  premises  to  Rudolph  Bun 
ner,  the  amount  of  this  mortgage  not  appear- 
ing. July  11, 1834,  Mather  &  Marvin  recovered 
two  judgments  against  the  plaintiff,  amount- 
ing to  $828.07,  which  were  liens  on  the  same 
premises.  In  July,  1835,  the  second,  or  Bun- 
ner  mortgage,  was  foreclosed  by  advertisement 
^nd  sale  under  the  statute,  and  the  premises 
were  purchased  by  Rudolph  Bunner,  Jr.,  who 
on  the  next  day  conveyed  the  property  to  the 
defendant.  And  in  November,  1835,  the  plaint- 
iff released  and  quitclaimed  all  his  right,  title 
^ind  interest  in  the  property  to  the  defendant. 
The  eldest,  or  Varick  mortgage,  was  after- 
wards foreclosed  in  chancery,  and  the  sale  took 
place  September  27,  1836.  When  the  property 
was  put  up  by  the  master,  the  defendant  first 
made  a  small  bid,  and  the  plaintiff  then  made 
a  larger  one.  The  defendant  then  requested 
some  delay,  and  had  a  conversation  with  the 
plaintiff.  The  defendant  said  that  if  the  plaint- 
iff continued  to  bid,  it  would  oblige  him  to 
run  the  property  up  and  make  him  the  trouble 
of  raising  a  large  sum  to  pay  into  court.  The 
plaintiff  said  he  wanted  to  have  the  property 
pay  the  judgments,  and  the  parties  spoke  of 
the  property  as  of  sufficient  value  to  pay  all 
the  incumbrances.  The  defendant  said  that 
if  the  plaintiff  would  withdraw  his  bid  and  al- 
low the  defendant  to  become  the  purchaser,  he 
would  pay  any  judgments  which  had  been  re- 
covered against  the  plaintiff  and  were  a  lien  on 
the  property,  and  which  would  be  entitled  to 
a  surplus.  The  plaintiff  accepted  this  propo- 
529*]  sition  and  withdrew  his  *bid,  and  the 
defendant  became  the  purchaser  and  received 
the  master's  deed.  This  action  is  brought  upon 
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the  defendant's  promise  above  mentioned,  and 
the  plaintiff  claims  to  recover  on  the  ground 
that  the  defendant  has  not  paid  the  two  judg- 
ments in  favor  of  Mather  &  Marvin.  The  de- 
fendant insisted  that  the  promise  was  void  for 
the  want  of  consideration.  The  judge  over- 
ruled the  objection,  and  the  defendant  ex- 
cepted. 

In  May,  1834,  the  plaintiff  made  a  voluntary 
assignment  of  his  choses  in  action  and  other 
personal  property  to  Grant,  Morgan  »fc  Hatch, 
in  trust  for  the  benefit  of  his  creditors.  Sep- 
tember 2,  1836,  before  the  chancery  sale,  Will- 
iam F.  Allen  purchased  the  two  judgments  in 
favor  of  Mather  &  Marvin,  and  took  an  assign- 
ment of  the  same  in  his  own  name,  and  gave 
his  two  notes  for  the  purchase  money,  being 
half  of  the  amount  then  due  on  the  judgments. 
Although  he  took  the  assignment  in  his  own 
name  and  gave  his  own  notes,  he  acted  as  the 
trustee  of  the  assignees  of  the  plaintiff,  and 
subsequently  paid  the  notes  out  of  moneys 
which  came  to  his  hands  as  the  avails  of  the 
plaintiff's  property  which  had  been  transferred 
to  the  assignees.  On  the  day  of  the  trial,  Al- 
len made  a  formal  assignment  of  the  judg- 
ments to  the  assignees,  to  whom  they  before 
equitably  belonged.  The  defendant  insisted, 
that  the  purchase  made  by  Allen  amounted  to 
a  payment  of  the  judgments,  and  consequently 
that  they  were  not  liens  upon  the  property  at 
the  time  the  promise  was  made.  Overruled, 
and  exception.  He  also  insisted  that  the  prom- 
ise to  the  plaintiff  was  for  the  benefit  of  the 
assignees,  and  that  the  action  should  have  been 
brought  in  their  names.  Overruled,  and  ex- 
ception. Verdict  for  the  plaintiff,  for  the 
amount  which  Allen  paid  for  the  judgments 
with  interest,  $558.06.  The  defendant  now 
moved  for  a  new  trial  on  a  bill  of  exceptions. 

Mr.  W.  Duer,  for  defendant. 

Messrs.  W.  F.  Allen  and  J.  A,  Spencer, 
for  plaintiff. 

*By  the  Court,  Bronson.  J.  It  is  [*53O 
quite  clear  that  the  statute  foreclosure  of  the 
mortgage  to  Bunner  did  not  cut  off  the  lien  of 
the  judgments.  2  R.  S.,  546,  sec.  8.  Mather 
&  Marvin  had  the  right  to  come  in  and  redeem 
from  the  purchaser.  Nor  do  I  see  how  the  as- 
signment to  Allen  could  destroy  the  lien.  Al- 
though he  consulted  with  the  assignees  and  in- 
tended to  purchase  for  their  benefit,  he  took 
the  assignment  in  his  own  name  and  gave  his 
own  notes  for  the  purchase  money.  At  law, 
he  must,  I  think,  be  regarded  as  the  owner  of 
the  judgments;  and  as  such  he  stood  in  the 
place  of  Mather  &  Marvin  at  the  time  the 
promise  was  made  on  which  the  action  is 
founded.  He  might  have  redeemed  from  the 
defendant,  who  had  acquired  the  title  of  the 
purchaser  under  the  Bunner  mortgage.  la 
other  words,  the  judgments  were  still  subsist- 
ing liens  upon  the  property. 

If  we  are  at  liberty  to  look  at  the  case  as  it 
would  be  viewed  in  a  court  of  equity,  it  will 
not  change  the  result.  The  assignees  did  not 
intend  by  the  purchase  to  extinguish  the  judg- 
ments. On  the  contrary,  they  took  an  assign- 
ment in  the  name  of  a  third  person  for  the  very 
purpose,  as  we  must  presume,  of  keeping  the 
judgments  on  foot.  This  was  not  injurious  to 
the  creditors  whom  they  represented.  The 
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real  estate  of  the  plaintiff  was  not  assigned  to 
them,  and  by  purchasing  the  judgments  and 
causing  them  to  be  satisfied  out  of  the  real  es- 
tate, they  relieved  the  trust  fund  to  be  derived 
from  tlii'  personal  property  from  the  burden 
of  these  two  debts,  and  thus  increased  their 
means  of  satisfy  ing  the  other  creditors. 

But  whether  the  purchase  was  beneficial  to 
the  creditors  or  not,  I  think  a  court  of  equity 
would  not  declare  the  judgments  satisfied.  It 
may  be  true,  as  the  defendant  insists,  that  the 
trustees  could  not  deal  in  this  way  with  the 
trust  fund;  and  then  it  is  quite  clear  that  they 
could  not  make  a  profit  to  themselves  by  the 
transaction.  When  a  trustee  misapplies  the 
funds  in  his  hands,  the  loss,  if  a  loss  results, 
will  fall  upon  him;  and  if  he  make  a  profit, 
he  must  account  for  it  to  the  cestui  que  trust. 
If  the  purchase  of  the  judgments  was  an  un- 
531*]  authorized  use  of  the  *fund  in  the 
hands  of  the  assignees,  the  creditors  whom 
they  represent  might  either  have  claimed  the 
benefit  of  the  purchase,  in  which  case  they 
would  stand  as  the  equitable  owners  of  the 
judgments;  or  they  might  have  treated  it  as  a 
wrong  done  to  them,  and  call  on  the  assignees 
to  account  for  the  money  paid  for  the  judg- 
ments. Had  the  creditors  taken  the  latter 
course,  it  would  not  have  worked  a  satisfac- 
tion of  the  judgments,  but  they  would  have 
belonged  to  Grant,  Morgan  &  Hatch — not  as 
assignees,  but  in  their  own  right.  A  court  of 
equity  would  not  go  beyond  requiring  them  to 
account  for  the  money,  and  overturn  their  title 
to  the  property  purchased  with  the  trust  fund. 
That  would  be  a  double  punishment. 

The  formal  legal  title  to  the  judgment  at 
the  time  of  the  promise  was  in  Allen.  But  if 
we  regard  him  as  a  trustee,  and  look  for  the 
equitable  title,  we  shall  find  it  either  in  the  as- 
signees for  the  benefit  of  the  plaintiff's  credit- 
or, or  in  the  assignees  in  their  own  right;  and 
in  either  case  the  judgments  were  a  lien  on 
the  land  at  the  time  of  the  promise.  If  the  lien 
continued,  it  follows,  of  course:  that  the  own- 
er of  the  judgments,  whoever  that  owner  may 
be,  was  entitled  to  the  surplus  money  arising 
from  the  sale  after  satisfying  prior  incuin- 
brances.  The  plaintiff  has,  therefore,  succeeded 
in  making  out  a  breach  of  the  defendant's 
agreement. 

The  next  inquiry  is,  whether  there  was  a 
sufficient  consideration  for  the  defendant's 
promise.  And  here  I  am  not  able  to  perceive 
any  serious  difficulty  in  the  case.  The  prop- 
erty was  of  sufficient  value  to  satisfy  all  the 
incumbrances.  The  plaintiff,  who  was  per- 
sonally bound  by  the  judgments,  had  an  in- 
terest in  having  them  satisfied  by  the  sale;  and 
the  defendant  was  willing  to  take  the  proper- 
ty and  pay  the  judgments,  if  he  could  be  re- 
lieved from  the  necessity  of  raising  and  pay- 
ing the  money  into  court.  The  plaintiff  there- 
upon withdrew  his  bid,  and  permitted  the 
defendant  to  become  the  purchaser  without 
competition,  on  his  undertaking  to  pay  off  the 
judgments.  That  there  was  a  sufficient  con- 
sideration for  the  promise  I  cannot  doubt. 
532*]  *As  the  plaintiff's  deed  to  the  de- 
fendant was  a  mere  quitclaim,  it  imposed 
no  obligation  on  the  plaintiff  to  pay  off  the 
judgments  for  the  defendant's  benefit.  The 
defendant  took  the  land  subject  to  the  lien  of 
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the  judgments.  And  although  the  plaintiff 
had  parted  with  the  equity  of  redemption,  \t -t 
as  the  judgments  were  a  personal  charge,  he 
had  an  interest  in  having  them  satisfied.  Ill- 
had  the  same  right  as  anyone  else  to  bid  at  the 
sale  under  the  Varick  mortgage,  and  if  he  had 
become  the  purchaser  and  thus  satisfied  the 
judgments,  be  would  have  obtained  an  equiv- 
alent in  the  title  to  the  land,  and  the  defend- 
ant would  have  lost  all  that  he  acquired  by  the 
sale  under  the  Bunner  mortgage.  The  plaint- 
iff relinquished  his  right  to  purchase,  on  the 
defendant's  undertaking  to  pay  off  the  judg- 
ments. There  was  a  loss  or  the  relinquish- 
ment  of  a  right  by  one  party,  and  a  benefit  se- 
cured to  the  other;  and  it  seems  impossible  to 
deny  that  there  was  a  sufficient  consideration 
for  the  promise. 

Although  Allen,  or  the  trustees,  or  some 
other  third  person  might  derive  a  benefit  from 
the  performance  of  the  defendant's  undertak- 
ing, yet  as  there  was  an  express  promise  to  the 
plaintiff,  and  he  had  a  personal  interest  in  its 
performance,  the  action  was  well  brought  in- 
his  name. 

New  trial  denied. 

Cited  in— 3  Barb.,  409;  25  How.  Pr.,  305:  16  Abb, 
Pr.,  144. 


'STAFFORD  v.  BACON. 

Accord  and  Satisfaction — Fraud  of  Debtoi —  Re- 
lease— Set  Aside  in  Equity — Moral  Consider- 
ation— Subsequent  Promise —  What  Sufficient. 

If  a  debtor,  through  a  willful  misrepresentation 
or  suppression  of  material  facts  in  respect  to  the 
state  of  his  affairs,  induces  his  creditor  to  accept 
the  note  of  a  third  person  for  part  of  the  demand, 
in  full  payment  rffed  discharge  of  the  whole,  the  ac- 
cord and  satisfaction  are  void :  and  even  the  cred- 
itor's release,  obtained  under  such  circumstances* 
may  be  set  aside  in  equity. 

Where  a  debt  has  been  discharged  by  accord  and 
satisfaction  for  less  than'  itsamount,  there  remains- 
no  such  moral  obligation  to  pay  the  balance  as  will 
support  a  subsequent  promise  to  that  effect. 

Otherwise,  of  a  discharge  which  is  not  the  mere 
act  of  the  party,  but  by  operation  of  law ;  e.  g.,  an 
insolvent  discharge. 

Where  the  plaintiff  relies  on  a  subsequent  prom- 
ise to  pay  a  debt  previously  *discharged,  he  [*53S- 
must  declare  upon  or  reply  it  specially  ;  arid  can- 
not avail  himself  of  it  under  general  pleadings. 

Even  though  a  new  trial  is  moved  for  upon  a 
case,  the  grounds  assumed  on  the  argument  should 
in  general,  appear  to  have  been  distinctly  men- 
tioned to  the  judge  at  the  trial. 

A  mere  casual  expression  to  a  stranger  of  one's 
intent  to  pay  a  debt  discharged  by  operation  of 
law,  cannot  be  made  available  as  a  new  promise  to 
the  creditor. 

Otherwise,  semble,  where  it  is  intended  by  the 
debtor  that  a  promise  by  him  to  a  stranger  should 
be  communicated  to  the  creditor:  for  the  latter  may 
then  adopt  the  act  of  the  stranger  receiving  it,  and 
thus  make  him  an  agent. 

Qucere,  whether,  the  promise  being  to  the  son  of 
the  creditor,  the  jury  may  presume  from  this  that 
the  debtor  intended  it  for  the  creditor. 


NOTE.— .Accord  and  satisfaction— Acceptance  of 
part  payment  as— Not  n*i«ilhi  a  bar  tn  eotteetttn  of 
remainder  9f  indebtedness.  Boyd  v.  Hitchcock,  2O 
Johns.,  76,  note;  Seymour  v.  Minturn,  17  Johns., 
169,  note. 

As  to  sufficiency  of  new  promise  in  form.  See  Sands 
v.  Oelston.  15 Johns..  611,  note;  Danforth  v.  Culver, 
11  Johns.,  146,  note ;  Purdy  v.  Austin,  3  Wend.,  187, 
note. 

Consideration  for  new  promise— Moral  considera- 
tion. See  Ehle  v.  Jndson,  24  Wend.,  97,  note  and 
notes  cited. 
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Citations-!  Whart.,  392.  397, ;  3  Wend.,  135,  344 ;  4 
Wend.,  420,  422:  6  Wend.,  394;  4  Camp.,  205;  Noy, 
11 : 8  Carr.  &  P.,  75 ;  Chit.  Cont.,  12,  13,  Phil,  ed., 
1834:  IB  Johns.,  283,  284;  13  Johns.,  257,  259:7  Conn., 
57 ;  3  Pick.,  207;  3  Perry  &  D.,  276;  12  Serg.  &  R., 
177 ;  9  Watts,  396,  401. 

A  SSUMPSIT,  tried  at  the  Albany  Circuit. 
li  June  17,  1839,  before  Cushman,  O.  Judge. 
The  declaration  was  general,  for  goods  sold 
and  delivered,  money  paid,  etc.,  lent  and  ad- 
vanced, etc.,  and  money  had  and  received,  to- 
gether with  a  count  upon  an  account  stated. 
Plea,  non  assumpsit,  with  notice  of  an  accord 
and  satisfaction. 

The  plaintiff  proved  an  account  for  goods 
sold  to  the  defendant,  which,  together  with 
interest,  and  over  and  above  some  credits, 
amounting  to  rising  of  $2,479.19,  May  26, 
1829.  On  that  day,  as  appeared  by  a  cross-ex- 
amination of  the  plaintiff's  witnesses,  the  de- 
fendant having  represented  himself  as  in  fail- 
ing circumstances,  and  unable  to  pay  more  than 
six  shillings  and  eight  pence  on  the  pound, 
a  compromise  was  accordingly  concluded  be- 
tween the  parties,  and  the  note  of  H.  Horton 
&  Co.  for  the  proportion  mentioned  was  re- 
ceived by  the  plaintiff  in  satisfaction  and  dis- 
charge of  his  whole  demand.  The  evidence 
of  the  compromise  was  in  writing,  and  the 
papers,  including  the  plaintiff's  receipt,  were 
produced  and  read  in  evidence. 

The  plaintiff  insisted  at  the  trial,  that  the 
compromise  was  procured  by  fraudulent  rep- 
resentations on  the  part  of  the  defendant,  in 
respect  to  the  then  state  of  his  affairs;  and  con- 
siderable evidence  was  addressed  to  the  jury 
on  that  question  by  both  parties. 

The  plaintiff  also  relied  on  a  promise  by  the 
defendant,  made  subsequent  to  the  compro- 
mise. Job  Stafford,  the  plaintiff's  son,  was  the 
only  witness  who  spoke  to  this  part  of  the 
case.  He  testified  that  in  1825  he  was  a  clerk 
534*]  of  *the  plaintiff;  that  he  knew  of  the 
compromise  in  1829;  that  after  the  compro- 
mise, he  and  the  defendant  had  a  conversa- 
tion, in  which  the  latter  told  the  witness,  the 
plaintiff  had  acted  very  handsomely  with  him 
(the  defendant)  in  settling  the  demand  in  ques- 
tion; and  he  would  pay  the  plaintiff  the  bal- 
ance of  the  demand  when  he  was  able.  Evi- 
dence was  given  tending  to  show  that  at  the 
time  of  the  commencement  of  this  suit,  and 
before,  the  defendant  was  of  sufficient  ability 
to  pay  such  balance. 

On  the  plaintiff  resting,  the  defendant's  coun- 
sel moved  for  a  nonsuit,  specifying  the  fol- 
lowing among  other  grounds,  viz:  thattheevi- 
dence  relating  to  the  promise  of  the  defendant 
and  his  subsequent  ability  to  pay,  was  inadmis- 
sible under  the  state  of  the  pleadings  and 
should,  therefore,  be  stricken  from  the  case  or 
disregarded;  and  that  there  was  no  evidence 
for  which  the  defendant  ought  to  be  put  upon 
his  defense  on  the  ground  of  a  subsequent 
promise.  Also,  that  there  was  no  sufficient  ev- 
idence of  the  compromise  having  been  fraudu- 
lently obtained,  to  put  the  defendant  on  his  de- 
fense as  to  that  part  of  the  case. 

The  several  points  thus  made  were  each 
overruled,  and  the  motion  for  a  nonsuit  de- 
nied; whereupon  the  defendant's  counsel  ex- 
cspted. 

After  the  testimony  was  closed  on  both 
sides,  the  defendant's  counsel  insisted  to  the 
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court  and  jury,  that  the  defendant  was  en- 
titled to  a  verdict  for  each  and  all  the  reasons 
mentioned  in  his  application  for  a  nonsuit; 
that  the  conversation  sworn  to  by  Job  Stafford 
was  not,  in  law,  a  valid  or  binding  contract  or 
promise:  that  evidence  to  establish  a  subse- 
quent promise  was  inadmissible  under  the 
pleadings;  and  that  there  was  no  sufficient  ev- 
idence of  the  alleged  fraud  in  obtaining  the 
compromise. 

The  circuit  judge  charged  the  jury,  that  if, 
from  the  evidence,  they  believed  the  alleged 
compromise  was  obtained  by  the  defendant's, 
fraud;  or  if  they  were  satisfied  by  the  proof 
that  the  defendant,  after  the  compromise, 
promised  to  pay  the  balance  when  he  was  able 
and  that  at  the  time  this  suit  was  commenced 
he  was  thus  able,  then,  in  either  case,  they 
should  find  for  the  plaintiff. 

*The  jury  having  found  a  verdict  for[*535 
the  plaintiff,  the  defendant  now  moved  for  a 
new  trial  on  a  case. 

Mr.  A.  Taber,  for  defendant. 

Messrs.  J.  Lansing  and  M.  T.  Reynolds, 
for  plaintiff. 

By  the  Court,  Co  wen,  J.  No  dispute  exist* 
on  the  original  account.  The  question  of  fraud 
in  procuring  the  compromise  was  properly  sub- 
mitted to  the  jury  ;  and  were  this  the  only 
point,  their  finding  would  not  be  disturbed. 
The  duty  of  a  debtor  who  comes  for  a  dis- 
charge on  part  payment,  is  clear.  If  he  will- 
fully misrepresent  or  suppress  any  material 
fact  in  the  statement  of  his  affairs,  the  accord 
and  satisfaction  are  void ;  and  even  a  sealed  re- 
lease would  be  set  aside  in  equity.  The  cases 
on  this  point  are  cited  in  Carter  v.  Connell,  1 
Whart.,  392,  and  the  rule  well  expressed  by 
Sergeant,  </.,at  p.  397. 

But,  fraud  out  of  the  way,  there  is  no  doubt 
the  original  debt  was  discharged  by  the  com- 
promise and  payment  of  six  shillings  and 
eight  pence  on  the  pound.  The  note  of  H. 
Horton  &  Co.  was  received  expressly  in  satis- 
faction. 

The  answer  set  up  by  the  plaintiff  was,  that 
the  defendant  had  subsequently  promised  to- 
pay  when  he  was  able. 

This  is  resisted :  1.  On  the  ground  that  the 
special  promise  was  neither  declared  on  nor 
replied;  and  2.  That  it  was  void  for  want  of 
consideration. 

The  only  ground  on  which  the  plaintiff 
could  make  the  promise  available,  was  the 
moral  obligation  to  pay  a  debt  clearly  extin- 
guished; and  the  point  of  pleading  was  entire- 
ly settled  by  this  court  in  Depuy  v.  Swart,  3- 
Wend.,  135.  There  the  defendant  had  been 
discharged  under  the  Two  Third  Insolvent 
Act.  The  plaintiff  sued  on  a  negotiable  note 
given  previous  to  the  discharge,  alleging  also 
a  new  and  absolute  promise  to  the  payee,  who- 
sold  the  note  to  the  plaintiff.  This  court  held 
that  it  was  discharged;  that  the  subsequent 
promise  made  a  new  contract  on  which  the 
payee  must  declare  specially,  or  reply  the  new 
promise.  *The  same  thing  was  re-  [*5«3<V 
peated  in  Moore  v.  Viele,  4  Wend.,  420,  and 
Wait  v.  Morris,  6  Id.,  394.  A  fortiori  when 
the  promise  is  conditional.  Penn  v.  Bennett, 
4  Camp.,  205,  is  also  in  point.  The  plaintiff 
declared  for  goods  sold,  etc.;  defense,  a  cer- 
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tiflcate  under  the  Bankrupt  Act;  answer,  a 
new  promise.  Ld.  Ellenborough  told  the  jury 
expressly,  that  if  they  thought  the  new  prom- 
ise was  conditional,  ilie  plaintiff  could  not  re 
cover,  because  he  had  not  declared  specially. 
Wait  v.  A/orris  was  the  case  of  a  conditional 
promise,  after  an  insolvent  discharge.  The 
plaintiff  replied  a  subsequent  ratification  of  the 
promises  declared  on,  but  omitted  to  state  the 
condition;  nor,  indeed,  perhaps,  was  even  an 
absolute  promise  replied  in  due  form.  This 
court  held  a  replication  at  least  essential;  and 
granted  a  new  trial  with  leave  to  amend. 

I  need  not  stop  to  show  that  an  accord  and 
satisfaction  is  a  still  stronger  case  for  the  de- 
fendant. It  is  a  conventional  discharge,  the 
same  as  a  release  or  actual  payment  of  the 
whole. 

In  the  case  at  bar  the  point  was  distinctly 
made,  that  evidence  of  the  subsequent  prom- 
ise was  inadmissible  under  the  pleadings.  And 
yet  the  charge  was,  that  a  promise  to  pay  on 
becoming  able,  and  actual  ability,  would  en- 
title the  plaintiff  to  a  verdict.  Nearly  the 
same  point  had  been  previously  made  on  the 
motion  to  nonsuit. 

The  abstract  question,  whether  moral  obli- 
gation be  predicable  of  a  debt  discharged  by 
accord  and  satisfaction,  does  not  seem  to  have 
been  raised  very  distinctly  ttt  the  trial.  The 
point  on  the  motion  for  a  nonsuit  was:  '  'There 
is  no  evidence  for  which  the  defendant  ought 
to  be  put  upon  his  defense  on  the  ground  of  a 
subsequent  promise."  And  again,  after  the 
close  of  the  evidence :  '  'The  conversation  sworn 
to  by  Job  Stafford,  was  not  in  law  a  valid  or 
binding  contract  or  promise."  Job  Stafford 
appears  to  be  the  only  witness  who  spoke  to 
the  promise.  A  motion  was  also  made  in  the 
course  of  the  trial  to  strike  out  that  part  of  his 
testimony.  The  particular  ground,  viz. :  that 
the  debt  had  been  discharged,  was  not  men- 
537*]  tioned;  and  the  alleged  *proinise  is 
now  assailed  for  three  reasons  besides  that,  viz. : 
1.  As  varying  the  terms  of  the  written  com- 
promise. 2.  As  being  nudum  pactum.  3.  As 
not  made  either  to  the  plaintiff  or  his  agent. 
Strictly,  all  these  grounds  should  have  been 
mentioned  at  the  trial.  They  would  then  have 
been  distinctly  seen,  perhaps  allowed,  and 
the  plaintiff's  counsel  or  the  judge  being  made 
aware  of  the  defects,  further  evidence  might 
have  been  given  on  that  or  on  other  branches 
of  the  case.  All  the  four  points  now  made 
are,  however,  included  in  the  general  objec- 
tion; and,  as  I  am  of  opinion  that  there  must 
be  a  new  trial  on  another  ground,  and  the 
points  were  discussed  on  the  argument,  it  may 
be  useful  to  examine  and  dispose  of  them. 

The  first  objection  is  obviously  without  any 
foundation  in  fact.  The  promise,  so  far  from 
varying  the  terms  of  the  written  compromise, 
assumed  its  existence,  and  stipulated  to  pay 
the  balance.  The  second— that  the  promise 
was  nudum  pactum — is  nearly  identical  with 
the  objection  that  no  moral  obligation  re- 
mained. That  it  was  made  neither  to  the 
plaintiff  nor  his  agent  is,  I  think,  a  fatal  objec- 
tion. A  mere  casual  expression  of  intention 
to  pay,  made  to  a  stranger  after  a  man  has 
been  discharged,  as  an  insolvent  for  instance, 
would  clearly  be  unavailable  in  favor  of  the 
creditor.  Moore  v.  Vide,  4  Wend.,  420,  422.  In 
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this  case,  it  is  said,  if  made  to  a  third  person  it 
may  be  good.  There  is  no  doubt  (ft  that;  for 
it  may  be  intended  that  it  should  be  reported 
(o  the  creditor;  and  he  might,  in  such  case, 
adopt  the  act  of  a  stranger  in  receiving  it.  thus 
making  him  his  agent.  It  is  insisted  that  Job 
Stafford  was  clerk  to  the  plaintiff,  and  in  that 
sense  his  agent.  But  I  cannot  find  proof  that 
he  was  so  when  the  promise  was  made,  though 
there  is  evidence  that  he  had  been  before,  in 
1825.  Several  years,  however,  had  elapsed  be- 
tween that  lime  and  period  of  the  promise.  His 
being  a  son  of  the  plaintiff  was,  it  may  be,  a 
circumstance  with  the  jury  that  the  defendant 
intended  his  promise  for  the  plaintiff,  who, 
therefore,  had  a  right  to  adopt  it.  The  prom- 
ise was  for  his  benefit;  and  he  bringing  his  ac- 
tion upon  it  may,  perhaps,  by  *this  [*538 
act,  have  connected  himself  with  it.  Should 
the  objection  be  made  on  the  new  trial,  there 
is  by  no  means  an  impossibility  that  it  may  be 
answered.  But  the  law  has  stood  ever  since 
Weeks  v.  Tybald,  Noy,  11,  that  the  communi- 
cation of  an  intent  to  pay,  made  to  a  mere 
stranger,  and  not  connected  with  the  plaintiff 
by  any  matter  before  or  after,  is  void.  Vide, 
Cole  v.  CottingJiam,  8  Carr.  &  P.,  75. 

Whether  after  the  debt  was  discharged  by  an 
accord  and  satisfaction,  there  remained  any 
moral  obligation  to  pay  the  balance,  will  per- 
haps form  the  decisive  question,  at  least  in 
one  branch  of  the  cause.  I  think  there  did  not. 
The  strongest  case  for  the  plaintiff  is  that  of 
an  insolvent  discharge  under  the  Two  Third 
Act,  on  the  petition  of  the  plaintiff.  There  it 
is  held,  enough  remains  to  sustain  a  new 
promise.  McNqir  v.  Gilbert,  3  Wend.,  344. 
But  this  is  a  discharge  by  provision  of  positive 
law.  Chitty  says  that  "In  all  the  cases  in 
which  a  moral  obligation  has  been  deemed  a 
sufficient  consideration  for  the  defendant's  ex 
press  promise,  etc.,  nothing  but  the  provision 
of  some  positive  law  had  interposed  to  pre- 
clude a  legal  remedy,  etc,,  until  the  defendant 
expressly  promised."  Chit.  Cont.,  12, 13,  Phil, 
ed.  of  1834.  It  is  not  necessary  to  go  over  the 
cases.  Many  are  collected  in  a  note  to  Edwards 
v.  Davis,  16  Johns.,  283,  284,  in  support  of  the 
proposition  thus  limited;  and  it  had  been  be- 
fore the  publication  of  16  Johns,  adopted  in 
substance  by  Spencer,  J.,  iij  Smith  v.  Ware,  13 
Johns.,  257,  259.  The  propriety,  indeed  the 
necessity  of  such  a  limitation,  is  shown  by 
Daggett,  J.,  in  Cook  v.  Bradley,  1  Conn.,  57; 
and  he  also  contends  on  a  very  full  considera- 
tion of  the  cases  down  to  1828,  that  we  are 
bound  to  it  by  legal  authority.  Vide,  also, 
Millt  v.  Wyman,  3  Pick..  207,  and  Eastwood  v. 
Kenyan,  3  Perry  &  D.,  276. 

In  the  case  at  bar,  the  plaintiff  had  accepted 
the  commercial  paper  of  a  third  person,  express- 
ly in  satisfaction;  and  there  seems  also  to  have 
been  a  general  compromise  with  creditors,  in 
which  he  participated.  He  himself  had  virt- 
ually 'promised  the  defendant  and  the  [*53J> 
other  creditors  to  consider  the  debt  discharged. 
The  moral  obligation  lies  much  on  his  side.  I 
speak  not  of  the  alleged  fraud  in  obtaining  the 
receipt.  If  that  exist,  no  doubt  the  defendant 
is  liable;  and  had  that  alone  been  put  to  the 
jury,  I  could  have  felt  no  difficulty.  There 
were  circumstances  of  suspicion  which  called 
for  explanation.  But  looking  at  the  form  in 
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which  the  case  was  put  to  the  jury,  they  may 
have  based  themselves  entirely  on  the  prom- 
ise and  supposed  moral  obligation  of  the  de- 
fendant. The  case  is  the  same  in  legal  effect 
as  if  the  debt  had  been  released  under  seal,  or 
paid  in  full. 

When  a  debtor  is  voluntarily  and  fairly  dis- 
charged by  his  creditors,  it  must  be  left  to  his 
option  whether  he  will  pay.  Being  an  honest 
man  and  becoming  able,  payment  would  be  a 
thing  of  course;  but  that  is  a  matter  of  mere 
imperfect  obligation  which  the  law  cannot  act 
upon  without  going  wide  of  its  office  and,  in 
deed,  dismissing  the  rule  which  calls  for  a  val- 
uable consideration  in  any  case.  In  one  sense, 
a  man  is  always  under  a  moral  obligation  to 
fulfill  a  fair  promise  whether  made  on  a  con- 
sideration or  not;  for  instance,  a  promise  of 
charity  to  a  stranger.  It  would  follow  from 
the  proposition  in  question  as  it  is  sometimes 
put,  that,  in  the  case  supposed,  a  second  prom- 
ise might  be  sued  upon,  and  the  charity  en- 
forced by  execution.1 

I  am  aware  that  the  conclusion  to  which  I 
have  arrived  is  opposed  by  the  decision  in  Wil 
ling  v.  Peters,  12  Serg.  &  R,  177,  decided  in 
1824.  That  case  was  the  same  as  the  one  be- 
fore us.  The  court  held  the  promise  binding, 
and  likened  it  to  a  promise  by  an  insolvent  dis- 
charged under  the  Two  Third  Act.  That  case, 
however,  was  questioned,  in  the  very  court 
which  decided  it,  and  I  think  overturned,  by 
the  late  case  of  Smvily  v.  Reed,  9  Watts,  396, 
401,  A.  D.  1840.  The  plaintiff  had  discharged 
540*]  the  body  of  the  *defendant  from  cus- 
tody under  a  ca.  sa.,  and  he  afterwards  prom- 
ised to  pay  the  debt.  Held,  that  no  moral  ob- 
ligation remained,  sufficient  to  sustain  the 
promise. 

My  opinion  is  that  a  new  trial  should  be 
granted,  the  costs  to  abide  the  event. 

New  trial  ordered. 

Same  case— 25  Wend.,,384. 

Admission  of  debt  to  stranger—When  available  to 
creditor— Agency.  Cited  in— 3  Hill.  488;  15  Barb., 
183. 

Moral  obligation—  What  sufficient  to  support  prom- 
ise reviving  discharged  debt.  Cited  in— 5  Hill,  309 ;  9 
N.  Y.,  93 ;  26  N.  Y.,  608 ;  4  Barb.,  174 ;  6  Barb.,  551 ;  21 
Barb.,  358 ;  45  How.  Pr.,  148  :  14  Abb.  N.  S.,  134 :  36 
Super.,  97 ;  41  Am.  Dec.,  407  (24  Me..  563) ;  42  Am 
Rep.,  326  (58  Md.,  76). 

Accord  and  satisfaction.  Cited  in-H.  &D.,  61 ;  28 
N.  Y.,  394;  10  How.  Pr.,  531:  6  Bank.  Reg.,  70;  2 
Sawy  107. 

Motion  for  new  trial— Practice.  Cited  in— 15  Barb. 
594 ;  2  Blatchf .,  13. 

1.— A  merely  moral  or  conscientious  obligation 
unconnected  with  any  prior  legal  or  equitable 
claim,  will  not  support  a  promise.  Ehle  v.  Judson 
24  Wend.,  97, 99,  per  Bronson,  J. 


MORRIS  v.  KEYES. 

Record  Evidence— Will  or  Deed— Exemplification 
of,  Merely,  not  Admissible  in  Evidence — Record 
only  Prima  Facie  Proof  of  Authenticity. 

An  exemplification  of  the  record  of  a  will  merely 
without  the  proofs,  cannot  be  received  in  evidence 
The  whole  record,  including  the  proofs,  must  be 
certified. 

A  transcript  of  the  record  of  a  deed,  without  a 
transcript  of  the  certificate  of  probate  or  acknowl 
edgment,  is  not  evidence. 

Neither  is  the  record  of  a  deed  or  will  more  than 
prima  facie  evidence  of  the  authenticity  of  th 
original. 

HlI-L  1. 


To  show  a  fine  levied  under  the  Act  of  1787,  the 
riginal  record  of  the  proceedings  in  this  court,  or 
n  authenticated  copy  thereof,  must  be  resorted  to. 

Citations— 1  R.  L.,  365,  sec.  6;  3  Johns.Cas.,  234;  2  R. 
s.,  58,  sec.  15: 1  K.  &  R.,  73,  sec.  7. 

H  JECTMENT  for  lands  in  St.  Lawrence  Co., 
U  tried  before  Willard,  C.  Judge,  at  the  St. 
jawrence  Circuit.2 

The  will  of  Governeur  Morris,  the  plaintiff's 
ather,  was  a  necessary  link  in  the  plaintiff's 
ihain  of  title.  He  offered  in  evidence  the  ex- 
emplification of  a  record  in  the  Supreme  Court 
as  follows:  "The  people,  etc.,  to  all  to  whom, 
tc.  Know  ye,  that  we,  having  inspected  the 
aooks  for  recording  wills  in  our  Supreme  Court 
of  judicature  for  our  said  State,  do  find  the 
will  of  Governeur  Morris,  and  codicil  thereto 
added,  recorded  and  remaining  of  record  (aft- 
:r  having  been  first  duly  proved  in  open  court), 
n  the  words  and  figures  following,  to  wit : " 
then  followed  what  purported  to  be  a  copy  of 
the  will,  dated  October  26,  1816,  and  also  of 
he  codicil  dated  October  28,1816):  "All  which 
we  have  caused  to  be  exemplified,  and  the  seal 
of  *our  Supreme  Court  to  be  hereunto  [*541 
affixed.  Witness  John  Savage,  Cfiief  Justice  of 
our  said  Supreme  Court,  at  the  City  of  New 
York,  the  seventeenth  day  of  September,  in  the 
fifty-third  year  of  our  independence.  (Signed) 
Jas.  Fairlie,  clerk."  The  defendant  objected 
to  this  evidence,  because  the  exemplification 
neither  stated  the  time  nor  the  manner  of  the 
proof  of  the  will.  The  judge  overruled  the 
objection,  and  the  defendant  excepted. 

After  the  plaintiff  rested,  the  defendant,  for 
the  purpose  of  showing  a  fine  levied  between 
Philip  Kearney  and  Archibald  K.  Kearney  of 
the  lands  in  question  in  October  Term,  1811, 
offered  in  evidence  the  record  of  the  foot  of  the 
fine,  with  proclamations  indorsed,  from  the 
clerk's  office  of  St.  Lawrence  Co. ;  but  he  of- 
fered no  other  evidence  of  the  proceedings  in 
this  court  on  levying  the  fine.  The  judge  re- 
jected the  evidence,  and  the  defendant  except- 
ed. Verdict  for  the  plaintiff.  The  defendant 
now  moved  for  a  new  trial  on  a  bill  of  excep- 
tions. 

Mr.  R.  H.  Gillett,  for  defendant. 

Mr.  John  Clark,  for  plaintiff. 

By  tJie  Court,  Bronson,  J.  It  does  not  ap- 
pear when  the  will  of  Governeur  Morris  was 
proved ;  but  it  must  have  been  at  or  before  the 
date  of  the  exemplification  in  September,  1828. 
The  time  of  proving  should,  I  think,  have 
been  stated;  but, what  is  much  more  important, 
the  proofs  should  have  been  exemplified  with 
the  will.  Under  the  Act  of  1813,  the  witnesses 
are  to  be  examined  in  open  court,  and  the  ex- 
aminations and  proofs  are  to  be  reduced  to 
writing;  and  if  it  appear  that  the  will  was  duly 
executed,  "the  court  shall  order  their  clerk  to 
record  the  same  will,  together  with  the  proof 
so  taken,  in  a  book  ;  "  and  every  will  "proved 
in  manner  aforesaid,"  and  also  "the  record  of 
such  will,  and  the  transcript  of  such  record, 
certified  by  the  clerk,  and  sealed  with  the  seal 
of  the  court,  shall  be  as  effectual  in  all  cases  as 
the  original  will  would  *be  if  produced  [*542 

2.— The  papers  furnished  on  the  argument  did  not 
show  the  day,  year,  or  place  of  trial.or  the  quantity 
of  land  claimed;  neither  did  they  show  where  the 
land  was  situated. 
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and  proved."  1  R.  L.,  885,  sec.  6.  "The  rec- 
ord" includes  the  proofs  as  well  as  the  will — 
both  are  to  be  recorded  together;  and  "the 
transcript  of  such  record,'  must  mean  the 
whole  of  the  record.  When  the  original  record 
is  produced  in  evidence,  it  will  of  course  show 
the  proofs  as  well  as  the  will;  and  the  transcript 
or  exemplification  should  in  like  manner  ex- 
tend to  both.  The  language  of  this  statute  is 
in  some  respects  very  much  like  that  relating 
to  the  recording  of  deeds.  A  deed  duly  proved 
or  acknowledged  may  be  recorded — the  proof 
or  acknowledgment  being  recorded  with  it ; 
and  the  record  of  the  deed,  or  a  transcript  of 
such  record,  is  declared  to  be  evidence.  Un- 
der this  statute  it  has,  I  think,  never  been 
doubted,  that  the  certificate  of  proof  or  ac- 
knowledgment must  be  exemplified  with  the 
deed.  In  other  words,  the  transcript  must  con- 
tain the  whole  record.1 

The  record  of  a  will,  like  that  of  a  deed,8 
is  only  prima  facie  evidence  of  its  authenticity, 
and  may  be  repelled  by  contrary  proof.  Jack- 
son v.  Rumsey.  8  Johns.  Gas.,  234.  This  prin- 
ciple has  since  been  sanctioned  by  the  Legisla- 
ture. 2  R.  S.,  58,  sec.  15.  The  heir  or  other 
person  wishing  to  contest  the  validity  of  the 
will,  can  only  have  the  full  benefit  of  this  rule 
by  requiring  the  proofs  on  which  the  will  was 
recorded  to  be  produced,  to  the  end  that  the 
jury  may  weigh  and  compare  this  evidence 
with  the  other  evidence  to  be  produced  on  the 
*543]  trial;  and  as  the  person  setting  up  *the 
will  claims  the  benefit  of  the  record  evidence, 
the  burden  producing  it  should  lie  upon  him. 

The  fine  set  up  by  the  defendant  was  levied 
under  the  Act  of  1787,  which  required  that  all 
of  the  proceedings  should  be  "inrolled  in  rolls 
of  parchment,  to  be  of  record  forever,  and  to 
remain  in  the  safe  custody  of  the  clerk  of  the 
Supreme  Court,  and  his  successors."  The  orig- 
inal writ, with  the  return  thereof;  the  warrants 
of  attorney,  if  any;  the  license  to  agree,  and 
the  concord  of  the  fine,  were  to  be  "inrolled 
upon  one  and  the  same  roll;"  and  the  writs  of 
dedimus  potestatum,  if  any,  with  the  returns 
thereof,  and  the  note  and  the  foot  of  the  fine, 
were  to  be  "inrolled  upon  separate  rolls."  1 
K.  &  R.,  73,  sec.  7.  The  counterpart  of  the 
foot  of  the  fine  to  be  delivered  to  the  party, 
was  to  be  recorded  by  the  clerk  of  the  county 
in  which  the  lands  were  situate,  within  one 
year  after  the  engrossing  of  the  fine  ;  and  this 
was  to  be  done  "  for  the  more  easy  discovery 
of  fines  and  the  security  of  purchasers."  Sec. 
7.  It  is  quite  evident  from  these  provisions, 
that  the  original  enrollments  of  records  of  the 
fine,  including  the  foot  as  well  as  the  other 
parts  of  it,  are  in  this  court,  and  should  have 

1. — And,  in  general,  where  a  copy  of  any  record  Is 
made  legal  evidence,  the  whole  must  be  certified : 
mere  extracts  will  not  be  received.  The  authenti- 
cation of  the  copy  moreover,  whether  it  be  by  a  cer- 
tificate merely,  or  a  technical  inspexlmvs  or  exem- 
plification, should  import  that  it  is  a  copy  of  the 
whole.  For  several  cases  relating  to  this  doctrine, 
and  its  exceptions,  together  with  the  construction 
of  particular  certificates,  etc.,  see.Cowen  &  H.  Notes 
to  1  Phil.  Ev.,  1050-1061. 

In  this  State  we  have  a  statute  relating  to  the 
form  of  these  and  the  like  certificates,  requiring, 
among  other  things,  that  the  certificate  should  ex- 
pressly state  that  the  copy  Is  a  copy  of  the  whole, 
etc.  2R.S.,  403.  sec.  69. 

2.— See  Cowen  &  H.  Notes  to  1  Phil.  Ev.,  1249,  and 
cases  there  cited;  also,  1  R.  S.,  759,  sec.  17. 
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been  proved  by  producing  the  originals  or  duly 
authenticated  copies  from  the  clerk  of  this 
court.  It  was  proper  to  show  that  the  counirr- 
part  of  the  foot  of  the  fine  bad  been  recorded 
in  St.  Lawrence ;  but  the  proof  of  that  fact 
could  not  supersede  the  necessity  of  resorting 
to  the  higher  and  better  evidence  in  this  court 
of  the  levying  of  the  fine. 

The  evidence  offered  by  the  defendant  to 
prove  a  fine  levied  was  insufficient ;  but  on 
the  other  ground  the  verdict  must  be  set  aside. 

•New  trial  granted. 

Cited  in-5  N.  Y..  132:  24  N.  Y.,  130;  3  Abb.  Pr.,  124; 
8  Rob.,  227;  Tuck.,  20;  49  Mo.,  355;  37  N.  J.  L.,  317. 


KINNEY  v.  SHOWDY.        [*544 

Public  Sale  by   Officer— Bid  by  Infant— Officer 
Not  Bound  to  Accept. 

An  officer  selling  property  at  public  vendue.  is 
not  bound  to  receive  the  bid  of  an  Infant ;  and  there- 
fore, on  a  sale  under  a  tax  warrant  by  a  school  dis- 
trict collector,  where  an  infant  bid  a  certain  sum 
for  the  property,  and  the  officer,  without  regarding 
his  bid,  struck  it  off  to  another  for  less ;  held,  that 
he  was  not  liable  to  an  action  for  the  difference  be- 
tween the  bids- 

ON  error  from  the  Onondaga  C.  P.  Action 
on  the  case  by  Kinney,  before  a  justice, 
against  Showdy,  a  school  district  collector,  for 
selling  the  plaintiff's  cow  on  a  tax  warrant  for 
$16.12*,  when  $25  was  bid  for  the  cow.  The 
$25  was  bid  by  the  plaintiff's  son,  who  was  an 
infant  under  twenty-one  years  of  age,  and  the 
officer  refused  to  receive  the  bid,  and  struck 
off  the  property  to  the  next  highest  bidder. 
The  justice  refused  to  nonsuit  the  plaintiff, 
and  the  jury  found  a  verdict  in  bis  favor  for 
$8.87£,  the  difference  between  the  two  bids. 
The  C.  P.  reversed  the  judgment,  on  the 
ground  that  there  should  have  been  a  nonsuit. 
Kinney.  therefore,  brought  this  writ  of  error. 

Mr.  J.  R.  Lawrence,  for  plaintiff  in  er- 
ror. 

Mr.  H.  Worden,  for  defendant  in  error. 

By  the  Court,  Bronson,  J.  The  infant  was 
not  capable  of  making  a  binding  contract  for 
the  purchase  of  the  cow,  and  I  think  the  offi- 
cer was  not  obliged  to  receive  his  bid.  True, 
the  property  might  be  put  up  again  and  resold 
if  the  infant  refused  to  accept  and  pay  for  it; 
but  the  officer  was  not  bound  to  strike  off  the 
property  on  an  offer  which,  if  accepted, would 
not  make  a  valid  contract.  The  Court  of  C.  P. 
was  right  in  reversing  the  judgment. 

Judgment  affirmed. 

Cited  in-2  Daly.  282. 


*MARTIN 
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. 
THE  MAYOR.  ETC.,  OF  BROOKLYN. 

Trustees  of  Brooklyn  —  Discretionary  Power  as 
to  Laying  Out  Streets  —  Party  in  Whose  Favor 
Commissioners  have  Reported  Damages  has  no 
Right  of  Action  Before  Confirmation  —  Contract 
by  Officers  Authorized  to  Lay  Out  Streets  — 
When  Nudum  Pactum  —  Pleading  —  Liability 
of  Municipal  Corporation. 

The  Board  of  Trustees  of  the  Village  of  Brooklyn, 
under  the  Act  of  Apr.  3,  1817,  had  a  discretionary 
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power  to  go  on  or  not,  in  the  matter  of  laying  out 
.streets,  until  the  final  confirmation  of  the  commis- 
sioners' report  of  damages ;  and  held,  that  a  party 
in  whose  favor  the  report  was  made  could  have  no 
action  either  against  the  trustees,  or  the  Corpora- 
tion of  the  City  of  Brooklyn  as  their  successors, 
for  neglecting  to  file  the  report,  even  though  he  had 
sustained  special  damages. 

In  general,  where  a  duty  is  imposed  upon  officers 
by  statute,  whether  by  words  peremptory  in  them- 
selves, or  merely  permissive,  they  have  no  discre- 
tion to  refuse  its  performance  as  against  a  party 
having  an  absolute  interest  in  it, 

A  contract  by  officers  authorized  to  lay  out 
streets,  with  an  individual  in  whose  favor  a  report 
for  damages  has  been  signed  but  not  confirmed, 
purporting  to  bind  the  former  to  do  certain  acts,  in 
consideration  that  the  latter  will  waive  his  rights 
under  the  report,  is  nudum  pactum. 

And  sembl-e,  a  contract  on  the  part  of  such  officers, 
importing  a  surrender  of  their  right  to  discontinue 
the  proceeding  before  confirmation  of  the  report, 
is  contrary  to  public  policy,  and  void :  they  having 
no  power  to  part  with  their  discretion  in  this  par- 
ticular. 

A  count  in  case  for  a  tort  cannot  be  joined  with 
one  upon  contract. 

A  municipal  corporation  is  not  liable  for  the  mis- 
feasance or  non-feasance  of  one  of  its  officers,  in 
respect  to  a  duty  specifically  imposed  by  statute  on 
the  officer. 

Otherwise,  if  the  duty  is  one  imposed  absolutely 
on  the  Corporation,  as  such. 

The  Postmaster-General  is  not  liable  for  the  non- 
feasance  of  a  deputy-postmaster,  though  the  latter 
holds  by  appointment  from  the  former, 

Citations-5  Cow.,  188, 193, 194 ;  4  Dowl.  &  R..  197 ;  1 
Dowl.  &  R.,  148 ;  2  Id.,  172,  176  and  n.;  Laws  1834,  p. 
115,  sec.  71 ;  Cowp.,  86;  1  Salk.,  17. 

TVEMURRER  to  declaration.  The  action  was 
}J  case,  against  the  defendants  as  successors 
of  the  President  and  Trustees  of  the  Village, 
now  City, of  Brooklyn.  The  liability  is  claimed 
to  have  devolved  on  the  present  defendants, 
in  virtue  of  Sess.  L.  of  1834,  pp.  115,  116, 
sec.  71. 

There  were  two  counts  in  the  declaration: 
the  first  stating,  in  substance,  that  while  Brook- 
lyn was  a  village,  the  president  and  trustees 
instituted  proceedings  for  the  purpose  of  lay- 
ing out  certain  streets,  and  went  on  to  an  as- 
sessment of  damages  pursuant  to  the  statute. 
Sess.  L.  of  1827,  p.  135,  sec.  18.  That,  among 
others,  a  sum  in  damages  was  awarded  to  the 
plaintiff,  for  his  land  proposed  to  be  taken; 
546*]  *the  Commissioners  of  Estimate,  etc., 
reporting  to  the  trustees.  That  the  proper  no- 
tices were  given  and  published.  But  though 
no  appeal  was  interposed,  they  had  willfully 
omitted  the  duty,  enjoined  by  the  statute,  of 
causing  the  report  to  be  filed  with  the  clerk  of 
the  C.  P.  of  Kings  Co.  so  that  it  could  be  con- 
firmed. The  count  set  out  special  damages 
which  the  p  aintiff  had  sustained  by  the  delay. 
That,  he  gave  notice  to  the  trustees  of  his  wil- 
lingness to  have  Ihe  streets  worked,  and  re- 
quested them  to  proceed.  But,  intending  to 


injure  the  plaintiff,  they  refused  to  cause  the 
report  to  be  filed,  etc. 

The  second  count  was  substantially  like  the 
first,  with  the  added  facts  in  the  second,  that 
the  Board  of  Directors,  after  the  assessment 
was  returned,  resolved  that  it  was  expedient 
to  open  the  streets,  provided  the  parties  inter- 
ested would  waive  the  first  reports,  the  filing 
of  the  same,  and  the  appointment  of  the  com- 
missioners; and  that  a  committee  of  six  trust- 
ees should  be  appointed  to  treat  and  agree 
with  the  owners  of  ground  required  for  the 
streets;  that  the  plaintiff  consented  to  such 
waiver  in  writing,  was  willing,  etc.,  and  gave 
notice,  etc. ;  but  the  trustees  refused  to  proceed 
in  the  fulfillment  of  the  agreement.  Special 
damages  were  alleged  as  arising  from  the 
breach  of  this  agreement. 

The  defendants  demurred  generally  to  both 
counts;  and  the  plaintiff  joined  in  demurrer. 

Mr.  W.  A.  Greeene,  for  defendants. 

Mr.  J.  Greenwood,  for  plaintiff. 

By  the  Court,  Cowen,  •/.  As  to  the  first 
count;  if,  as  is  supposed  by  the  plaintiff's 
counsel,  the  duty  of  the  trustees  to  file  the  re- 
port was  absolute;  if  they  had  no  discretion, 
but  their  duty  was  ministerial,  then  indeed 
there  is  a  good  deal  of  plausibility  in  this  ac- 
tion. The  plaintiff  shows  a  neglect  on  their 
part,  which  was  with  intent  to  injure  him,  and 
which  has  had  that  effect.  All  this  is  admitted 
*by  the  demurrer.  But  the  question  of  [*547 
duty  was  examined  by  the  late  Chief  Justice,,  in 
The  People,  on  the  relation  of  this  plaintiff  v. 
The  President  and  Trustees  of  the  then  Village 
of  Brooklyn,  and  he  inclined  strongly  that  the 
trustees  had  a  discretion  to  go  on  or  not,  until 
the  final  act  of  confirmation  by  the  C.  P.  I 
lately  held,  also,  in  respect  to  street  proceed- 
ings in  the  City  of  N.  Y.  that  the  Corporation 
there  had  such  discretion  till  the  final  confirm- 
ation by  this  court.  I  am  strongly  inclined  to 
think  there  is  no  substantial  difference  in  the 
two  cases.  In  both,  the  officers  of  the  Corpora- 
tion had  a  public  duty  to  discharge.  And  in 
general,  where  such  a  duty  is  imposed  by  stat- 
ute, whether  by  words  peremptory  in  them- 
selves, as  here,  or  merely  permissive,  as  in  the 
case  of  N.  Y. ,  they  have  no  discretion  to  re- 
fuse its  performance  as  against  a  party  hav- 
ing an  interest  in  such  performance.  Malcom  v. 
Rogers,  5  Cow.,  188,  193,  194,  and  cases  there 
cited;  Holroyd,  J. ,  in  Bolton  v.  Crowther,  4 
Dowl.  &  R.,  197;  Kingv.  Mayor,  etc.,  of  Hast- 
ings,! Id.,  148;  Rex  v. Eye, 2  Id.,  172,  176,  andn. 
It,  will  be  seen  by  these  cases,  however,  I  appre- 
hend, that  whatever  the  words  of  the  statute 
may  be  we  must  look  to  the  party  for  whose  ben- 
efit the  proceeding  is  to  be  had.  In  the  case  at 


NOTE.— That  municipal  corporation  cannot  surren- 
der legislative  powers,  see  Presbyterian  Church  v. 
New  York,  5  Cow.,  538,  note. 

Liability  of  public  officer  to  suit  by  private  individ- 
ual. See  Seaman  v.  Patten.  2  Cai.,  312,  note. 

Liability  of  postmaster  for  acts  of  subordinates- 
Depend*  on  whether  or  not  they  are  sworn  deputies. 
See  Franklin  v.  Low,  1  Johns.,  396,  notes.  See,  also, 
Dunlop  v.  Munroe,  7  Crauch,  242,  note.  Law.  ed. 

Liability  of  municipal  corporation  for  acts  of  its 
officers. 

A  municipal  corporation  is  not  liable  for  the  mis- 
feasance of  its  officers  in  respect  to  a  duty  specifical- 
ly imposed  upon  them  by  statute ;  nor  when  it  has 
no  control  over  them  and  their  duties  are  to  be  per- 
formed as  representatives  of  the  State.  Ham  v. 
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Mayor,  etc.,  N.  Y..  37,  Super.  Ct..  458 ;  70  N.  Y.,  459 ; 
8  Abb.  N.  C.,  279 :  Maxmilian  v.  Mayor,  etc.,  N.  Y., 
62  N.  Y.,  160:  Saw  Mill  Co.  v.  Brooklyn,  71  N.  Y.,  580: 
Woolbridge  v.  Mayor,  etc.,  N.  Y.,  49  How.  Pr.,  67. 

See,  generally,  Ensign  v.  Supervisors,  25  Hun,  20 ; 
Buffalo  &  Hamburgh  Turnpike  Co.  v.  Buffalo,  58  N. 
Y.,  639:  Smith  v.  Rochester,  76  N.  Y.,  506;  Hardy  v. 
Brooklyn,  90  N.  Y.,  435 :  Brusso  v.  Buffalo,  90  N.  Y., 
679 ;  Urquhart  v.  Ogdensburg,  91  N.  Y.,  67 :  Rich- 
ards v.  Mayor,  etc.,  N.  Y.,  48  Super.  Ct.,  315. 

A  municipal  corporation  is  liable  in  an  action  by  a 
private  person, for  damages  suffered  by  him  through 
unlawful  acts  done  by  agents  of  such  corporation  in 
the  regular  course  of  their  employment.  Leman  v. 
Mayor,  etc.,  N.  Y.,  5  Bosw.,  414  ;  Howell  v.  Buffalo, 
15  N.  Y.,  512 ;  Lee  v.  Sandy  Hill,  40  N.  Y.,  442. 
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bar.  for  instance.the  statute  says  t lint . if  there  be 
no  appeal,  the  trustees  shall  cause  the  report  to 
be  filed  at  the  next  term,  and  the  C.  P.  shall, 
by  order,  confirm  it.  For  whose  benefit  is  this? 
Clearly  for  that  of  the  public,  more  immedi- 
ately for  the  benefit  of  that  portion  of  the  pub- 
lic who  were  residents  of  the  Village  of  Brook- 
lyn. Neither  make  any  complaint  that  noth- 
ing was  done.  In  that  respect,  so  far  as  the 
public  interest  and  public  duty  of  the  trustees 
were  in  question,  everything  is  right.  Did  they 
owe  any  public  duty,  as  officers,  to  the  plaint- 
iff? Can  he  complain  that  they  have  omitted 
to  lay  out  streets  which  the  public  do  not  want? 
This  court  have  already  refused  to  put  the 
trustees  in  motion,  on  his  application  for  a 
mandamus,  strongly  intimating  that  his  rights 
were  not  absolute  till  confirmation.  As  an  in- 
dividual he  can  have  no  interest  except  in  ob- 
548*]  taining  *payment  for  his  land;  and  he 
accordingly  complains  that  the  trustees  would 
not  put  the  Corporation  in  such  a  position  that 
he  could  compel  them  to  pay.  They  say:  "We 
prefer,  for  reasons  satisfactory  to  ourselves,  to 
stay  proceedings,  at  least  for  the  present."  It 
is  the  same  thing  to  the  plaintiff.  He  does  not, 
to  be  sure,  get  the  money  for  the  land;  but  he 
holds  an  equivalent,  the  land  itself.  He  is  de- 
prived of  nothing  in  this  respect,  and  can  have 
no  such  interest  as  to  give  the  statute  a  man- 
datory operation  in  his  favor  as  a  mere  indi- 
vidual. 

But  he  complains  that  a  cloud  has  been 
brought  over  his  title,  that  he  has  been  pre- 
vented from  raising  money  on  his  land,  and 
incurred  other  disadvantages  by  the  delay. 
Truly,  as  the  plaintiff's  counsel  said,  the  action 
is  one  of  the  first  impression,  at  least  in  this 
respect.  He  avers,  that  on  the  faith  of  the  pro- 
ceedings being  consummated,  he  had  pulled 
down  his  rope-walks  and  stone  building  on  the 
land,  and  built  in  another  place;  that  he  has 
erected  three  new  buildings  in  reference  to  one 
of  the  contemplated  streets;  and  that  the  open- 
ing of  the  streets  would  have  benefited  his 
other  lands,  etc.  The  speculative  disadvantage 
arising  from  such  proceedings  being  kept 
pending  for  a  long  time,  may  be  considerable; 
but  we  cannot  recognize  them  as  the  subject 
of  an  action  against  the  officers  commissioned 
to  prosecute  such  proceedings,  or  the  Corpora- 
tion which  they  represent.  In  the  nature  of 
things,  such  officers  must  exercise  a  discretion 
on  the  question  whether  the  public  shall  be 
finally  committed;  and  courts  must  hold  such 
consequences  as  are  here  complained  of  to  be 
damnum  ab»que  injuria.  A.  contrary  rule 
would  be  ruinous  to  all  those  who  engage  as 
commissioners  in  carrying  through  this  sort  of 
improvement.  It  is  said  the  trustees  should, 
at  least,  have  decided  one  way  or  the  other, 
within  a  reasonable  time.  Such  is,  no  doubt, 
the  duty  of  every  officer  who  is  required  by 
law  to  decide.  But  can  an  action  be  brought 
by  a  party  for  unreasonable  delay,  when  the 
officer  has  a  discretion  to  decide  one  way  or 
the  other?  and  that,  too,  in  respect  to  a  public 
improvement,  the  complainant  having  no  in- 
549*]dividual  *right  to  demand  that  the  offi- 
cer shall  decide  one  way  or  the  other?  I  think 
not. 

As  to  the  second  count,  I  do  not  perceive 
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that  it  adds  anything  material  to  the  ground  of 
action  in  the  first.  It  states  that  the  plaintiff 
agreed  to  waive  all  his  rights  under  the  pro- 
ceedings, including  the  appointment  of  com- 
missioners, and  their  assessment;  in  consider- 
ation of  which  the  trustees  agreed  to  raise  a 
committee  to  treat  with  him  as  to  the  damages, 
they  having  finally  resolved  to  go  on  with  the 
streets  under  this  new  arrangement.  But 
though  requested,  they  refused  even  to  raise 
the  committee.  If  by  this  count  it  be  intend- 
ed to  claim  for  the  violation  of  a  contract,  it  is 
improperly  joined  with  the  first  count,  which 
is  in  case  for  a  tort,  Beside,  as  the  plaintiff 
waived  no  perfect  right — nothing  more,  as  we 
have  seen,  than  the  Corporation  bad  a  right  to 
insist  on— there  was  no  consideration  for  the 
promise.  But,  independently  of  this,  the 
whole  was  no  more  than  the  waiving  of  what 
I  suppose  the  trustees  thought  to  be  an  extrav- 
agant assessment,  and  an  agreement  to  attempt 
another  mode  of  ascertaining  the  plaintiff's 
claim,  should  the  streets  be  finally  laid  out. 
Certainly,  it  added  nothing  to  the  general 
obligation  to  the  trustees.  They  might,  as  be- 
fore, still  refuse  to  go  forward,  on  the  ground 
of  the  improvement  being  injurious  or  unprof- 
itable to  the  public.  In  this  respect  I  think 
that  they  enjoyed  a  discretion  which  individ- 
uals have  no  power,  as  such,  to  control;  and 
the  trustees  no  power  to  part  with.  To  allow 
that  commissioners  of  streets  and  highways 
may  bind  themselves  by  contract  to  subserve 
the  interests  of  individuals,  would  be  a  clear 
violation  of  public  policy.  They  are  officers 
of  municipal  corporations  or  quasi  corpora- 
tions, and  in  respect  to  the  laying  out  of 
streets  and  highways,  are  primarily  bound  to 
consult  the  interests  of  the  community  at  large. 
Individuals  can  acquire  no  rights  under  their 
proceedings  except  in  a  certain  form,  and  at  a 
fixed  stage;  and  then  their  rights  must  be  en- 
forced, not  against  the  commissioners,  but  the 
community  which  they  represent. 

I  am  of  opinion,  therefore,  that  if  the  in- 
jury complained  *of  by  the  plaintiff  [*55O 
were  imputable  to  the  village  as  a  corporate 
act,  to  the  liability  for  which,  if  any,  the  city 
would  succeed,  this  action  is  not  sustainable. 
The  plaintiff  was  bound  to  await  the  confirma- 
tion. But  even  if  a  right  vested  independently 
of  that,  an  action  on  the  case  for  a  tort  would 
not  be  the  proper  remedy.  If  the  award  of 
damages  be  absolutely  due,  the  trustees  have 
done  their  duty  to  the  plaintiff,  on  his  showing. 
A  perfect  right  would  compromit  the  corpora- 
tion as  such,  and  the  liability  would  devolve 
upon  the  city  within  its  Act  of  incorporation. 
Sess.  L.  of  1834,  p.  115,  sec.  71.  The  com- 
plaint of  the  plaintiff  is,  that  the  trustees 
stopped  short  of  .fixing  such  a  liability  as  a 
debt. 

But  admitting  that  the  trustees  for  the  time 
being  were  guilty  of  a  non-feasance,  for  which 
the  plaintiff  could  have  maintained  an  action; 
was  it  a  corporate  injury?  If  not,  the  city  are 
not  liable  under  the  71st  section.  The  words 
are:  "All  debts,  charges,  claims  and  responsi- 
bilities, for  which  the  Village  of  Brooklyn  may 
be  now  made  liable,  except,  etc.,  shall  be  paid 
by  the  owners  of  lands  and  inhabitants  within 
the  fire  and  watch  district  of  the  City  of  Brook - 
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lyn."  Admitting  that  a  remedy  by  action  will 
hold  at  all  against  the  city  for  debts  of  the  vil- 
lage, and  waiving  the  doubt  whether  the  rem- 
edy can  be  enforced  otherwise  than  by  taxa- 
tion on  the  particular  section,  it  is,  I  appre- 
hend, impossible  to  maintain  that  a  village  cor- 
poration is  liable  for  a  wrong  committed  by 
any  of  its  officers.  It  is  a  political  body, bound, 
I  admit,  and  liable  to  an  action,  when  incur- 
ring a  debt  through  its  corporate  officers  acting 
within  the  line  of  their  duty;  but  not  for  either 
a  non  feasance  or  misfeasance  committed  by 
independent  corporate  officers.  I  speak  not  of 
banks  or  other  private  corporations;  nor  of 
turnpike  companies,  who  are  certainly  liable 
for  their  agents'  omission  to  keep  their  road  in 
repair.  I  concede  the  liability  also  of  munici- 
pal corporations  for  like  omissions,  where  the 
duty  of  repair  or  the  like  is  absolute  and  due 
from  them  as  a  corporation.  Mayor  of  Linn  v. 
Turner,  Cowp.,  86.  Such,  for  aught  I  know, 
would  attach  to  our  cities  and  incorporated 
551*]  *villages  in  respect  to  non-repair  of 
streets.  But  no  case  has  been  cited  wherein 
it  has  been  holden,  that  municipal  corpora- 
tions are  liable  for  omissions  of  a  duty  specifi- 
cally imposed  by  statute  on  one  of  their  offi- 
cers. In  this  respect  the  latter  are  quasi  civil 
officers  of  the  government,  though  appointed 
by  the  Corporation.  The  relation  of  master 
and  servant  does  not  exist  between  the  Corpo- 
ration and  officers;  certainly  not  so  nearly  as 
that  between  a  postmaster-general  and  his  dep- 
uty; and  yet  the  former  is  held  not  liable  for 
the  nonfeasance  of  the  latter,  though  he  hold 
by  the  appointment  of  the  former.  Lane  v. 
Cotton,  1  Salk..  17.  The  ground  on  which 
Holt,  Gh.  J.,  dissented  in  the  case  cited  was, 
that  the  deputy  might  be  displaced  at  the  pleas- 
ure of  the  principal.1  Here  the  trustees  can- 
not be  removed  at  the  pleasure  of  the  Corpo- 
ration; and  in  regard  to  streets,  they  are  to 
obey  the  statute,  like  town  commissioners. 
Several  cases  were  cited  on  the  argument 
wherein  it  was  held  that  such  officers  are  li- 
able personally,  but  none  that  the  Corporation 
who  elect  them  is  liable  as  such.  You  may  as 
well  make  a  town  liable  for  the  non-feasance 
of  Commissioners  of  Highways  in  stopping  or 
delaying  proceedings  to  lay  out  a  new  road. 

In  any  view,  it  appears  to  me  this  declara- 
tion is  ill,  and  there  must  be  judgment  for  the 
defendants. 

Judgmentfor  defendants. 

Municipal  corporation— Liability  of,  for  acts  of  of- 
ficers. Explained— 3  N.  Y.,  467 ;  53  Am.  Dec.,  318. 

Followed-71  N.  Y..  584,  587. 

Cited  in— 2  Denio,  447 :  11  N.  Y..  396 :  62  N.  Y.,  164 
(20  Am.  Rep.,  469) ;  75  N.  Y.,  318 :  2  Hun,  267 :  6  Hun, 
91 ;  8  Hun,  40 ;  9  Hun,  406 :  12  Barb.,  166 :  15  Barb.. 
439 ;  31  Barb.,  507  ;  4  T.  &  C..  49* ;  19  Abb.  Pr.,  390  ;  3 
Rob.,  141 ;  37  Super.,  468,  476 ;  8  W.  Dig:.,  89 ;  21  Mich., 
113 ;  44  Mo.,  480 ;  4  Am,  Rep..  458  (21  Mich..  24) :  19 
Am.  Rep.,  489  (41  Conn.,  87) ;  56  Am.  Dec.,  589  (13  B. 
Mon.,  564). 

Proceedings  in  opening  streets— Abandonment  of— 
Commissioner's  report.  Cited  in-56  N.  Y.,  156 ;  67  N. 
Y..  246  ;  78  N.  Y.,  59. 

Officer— Refusal  of  to  perform  duty  imposed  by  stat- 
ute. Cited  in— 11  Barb.,  138  ;  43  Ind.,  348 ;  56  Am. 
Dec.,  589  (13  B.  Mon.,  564). 

1.— See,  as  to  the  liability  of  public  officers  for  the 
acts  of  their  subordinates.  Story,  Ag.,  320,  321,  327- 
333:  Story,  Bail,  300-302. 
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Non-negotiable  note — Action  by  Assignee  of — In 
Name  of  Payee — Defense,  Receipt  and  Note 
from  Payee — Pleading — Evidence — Notice  of 
Transfer. 

In  a  suit  by  an  assignee  of  a  note  not  negotiable, 
brought  against  the  maker  in  the  payee's  name,the 
defendant,  under  pleas  of  payment  and  of  a  set-off, 
gave  in  evidence  a  receipt  in  full  as  to  the  note,  and 
also  a  note  against  the  payee,  held,  that  the  plaint- 
iff, under  general  replications  denying  these  pleas, 
could  not  prove  the  defendant's  receipt  and  note  to 
have  been  obtained  by  him  after  he  had  been  duly 
notified  of  the  transfer  of  the  demand  sued  on ;  but 
to  render  these  facts  available,  the  replication 
should  have  been  special. 

If  the  defense  of  payment  had  arisen  before  the 
transfer  of  the  note  sued  on,  and  the  assignee  had 
taken  it  on  the  faith  of  the  defendant's  representa- 
tion that  it  was  good,  he  would  have  been  estopped 
from  setting  up  the  payment;  and  in  such  case, 
semhle,  the  facts  constituting  the  estoppel  might  be 
shown  under  the  general  replication. 

Citations— 3  Johns.,  425 ;  11  Johns.,  47 :  16  Johns., 
51 ;  19  Johns.,  95  ;  9  Cow.,  34 ;  5  Cow.,  231 ;  21  Wend., 
94;  8  Wend.,  480. 

MOTION  to  set  aside  the  report  of  the  ref- 
eree. Declaration  in  assumpstt,  common 
money  counts,  with  the  copy  of  a  note  an- 
nexed. Pleas:  1.  Non  assumpifit;  2.  Payment; 
and  3.  Set-off — all  in  the  usual  form.  Replica- 
tions denying  payment  and  set-off,  in  the  usual 
form.  The  plaintiff  gave  in  evidence  a  prom- 
issory note,  not  negotiable,  dated  September 
25,  1838,  by  which  the  defendant  promised  to 
pay  the  plaintiff  $100,  six  months  after  date. 

The  defendant  thereupon  gave  in  evidence 
the  plaintiff's  receipt  dated  Sep.  26,  1838,  by 
which  he  acknowledged  the  payment  of  $100 
in  full  of  the  note.  He  also  gave  in  evidence, 
as  a  set-off,  a  note  made  by  the  plaintiff  Sep. 
15,  1838,  for  $200— payable  to  G.  G.  or  bear- 
er, February  1,  then  next,  with  interest. 

The  plaintiff  then  offered  to  prove  that  Sep- 
tember 26,  1838,  one  De  Witt  Cuddeback 
agreed  to  sell  the  plaintiff  a  horse  for  the  sum 
of  $100,  to  be  paid  for  in  the  defendant's  note 
on  which  the  action  was  brought,  provided  he 
ascertained  the  note  was  good;  that  Cuddeback 
thereupon  went  to  the  defendant  with  the  note, 
informed  him  of  the  bargain,  and  inquired  if 
the  note  was  good,  to  which  the  defendant  re- 
plied that  the  note  would  be  good  to  Cudde- 
back if  the  plaintiff  would  sign  it  over;  that  the 
*bargain  was  thereupon  concluded, and  [*553 
the  plaintiff  signed  over  the  note  to  Cuddeback, 
who,  on  the  same  September  26,  1838,  gave 
the  defendant  notice  of  the  assignment.  The 
plaintiff  further  offered  to  prove  that  Cudde- 
back afterwards  assigned  the  defendant's  note 
to  J.  M.  Church,  and  that  this  action  was 
brought  for  his  benefit  in  the  plaintiff's  name. 
The  defendant  objected  that  this  evidence  was 
inadmissible  under  the  pleadings,  and  it  was 
rejected  by  the  referee. 

The  plaintiff  also  offered  to  prove,  that  the 
defendant  purchased  the  $200  note,  which 
he  proposed  to  set  off,  after  the  defendant's 
note  had  been  assigned  to  Cuddeback  and  the 
defendant  had  had  notice  of  the  assignment. 
This  eVidence  was  also  rejected,  and  the  ref- 
eree reported  in  favor  of  the  defendant  for  the 
amount  due  on  the  note  offered  as  a  set-off. 

Mr.  J.  R.  Lawrence,  for  the  plaintiff, 
now  moved  to  set  aside  the  report. 

Mr.  P.  G.  Jewett,  for  defendant. 
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By  the  Court,  Bronson. ./.  On  the  facts  of- 
fered to  be  proTed,  there  can  be  no  doubt  that 
the  defendant  is  bound  to  pay  the  note  on 
which  the  action  is  brought,  either  to  Cudde 
back,  the  first  assignee,  or  to  Church,  the  pres 
ent  holder;  and  that  while  necessarily  suing  in 
the  plaintiff's  name,  they  should  be  protected 
agtunst  his  acts  done  after  notice  to  the  defend- 
ant of  the  assignment.  So,  also,  they  should 
be  protected  against  a  set  off  of  the  plaintiff's 
note,  which  the  defendant  purchased  after  no 
tict-  of  the  assignment. 

But  there  is  a  difficulty  upon  the  pleadings. 
The  plaintiff,  instead  of  taking  issue  on  the 
plea  of  payment.should  have  replied  the  assign- 
ment and  notice  ;  and  there  should  have  been 
a  like  replication  to  the  plea  of  set-off,  instead 
of  a  general  denial  of  the  matters  alleged  in  the 
plea.  I  am  not  aware  that  this  point  has  been 
directly  adjudged;  but  in  all  the  cases  I  have 
554*]  noticed,  when  a  defense  as  *against 
the  nominal  plaintiff  has  been  pleaded,  the 
replication  has  been  special,  setting  up  the  as- 
signment and  notice.  In  Littlefield  v.  Storey,  3 
Johns.,  425,  one  of  the  pleas  was  payment.  In 
Raymond  v.  Squire,  11  Johns.  ,47.  a  release  was 
pleaded;  also  an  accord  and  satisfaction.  In 
Dawson  v.  Coles,  16  Johns.,  51,  there  were  pleas 
of  payment,  release  and  a  former  suit  and  re 
covery  by  the  plaintiff.  In  Briggs  v.  Dorr,  19 
Johns.,  95,  a  release  was  pleaded  ;  and  there 
was  a  like  plea  in  Wheeler  v.  Wheeler,  9  Cow., 
34;  and  in  Wheeler  v.  Raymond,  5  Cow.,  231, 
satisfaction  was  pleaded.  In  each  of  these 
cases  the  replication  was  special,  stating  an  as- 
signment and  notice  before  the  defense  set  up 
by  the  plea  arose,  and  averring  that  the  action 
was  brought  in  the  name  of  the  nominal 
plaintiff  for  the  benefit  of  the  assignee. 

This  should  be  so  upon  principle.  When 
the  plaintiff  cannot  gainsay  the  plea,  he  should 
confess  and  avoid  it.  In  this  way  the  defend- 
ant will  have  an  opportunity  to  answer  the 
matter  on  which  the  plaintiff  intends  to  rely, 
and  an  issue  will  be  formed  upon  the  very 
point  in  dispute  between  the  parties.  To  this 
point  the  proofs  must  be  confined  on  the  trial. 
It  is  an  elementary  principle,  that  no  evidence 
is  admissible  which  does  not  tend  either  to 
prove  or  disprove  the  issue  which  has  been 
joined  between  the  parties.  This  rule  admits 
of  very  few  exceptions,  none  of  which  touch 
the  present  case.  The  issues  to  be  tried  here 
were:  1.  Whether  the  defendant  made  the  note 
on  which  he  was  sued;  2.  Whether  he  had 
paid  the  note  to  the  plaintiff;  and  3.  Whether 
he  had  a  set-off  against  the  plaintiff.  The  de- 
fendant proved  the  two  last  of  these  issues, 
and  the  plaintiff  did  not  offer  to  controvert 
that  proof.  He  did  not  on  the  trial,  as  he  did 
by  his  replications,  deny  either  that  the  plaint- 
iff had  been  paid,  or  that  the  defendant  had  a 
set  off  against  him;  but  he  proposed  to  set  up 
new  matter,  for  the  purpose  of  showing  that, 
although  the  pleas  were  true  and  the  replica- 
tions false,  the  defendant  ought  not  to  avail 
himself  of  the  defenses  which  the  pl«as  set 
forth.  This  was  not  within  the  issues  upon 
which  the  parties  went  to  trial,  and  the  evi- 
dence was  properly  rejected. 
555*]  *If  the  defense  of  payment  had  arisen 
before  the  note  was  transferred,  the  defendant 
would  have  been  estopped  from  setting  up  the 
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payment  as  against  the  assignee,  because  the 
latter  parted  with  his  property  and  took  the 
note  on  the  faith  of  what  the  defendant  had 
told  him.  Foster  v.  Newland,  21  Wend.,  94. 
And  then,  perhaps,  it  would  not  have  been 
necessary  to  reply  the  special  matter.  Canal 
Co.  v.  Hathaway,  8  Wend..  480.  But  it  is  un- 
necessary to  decide  that  point,  for  I  infer  from 
the  case  that  the  payment  was  made,  not  only 
after  Cuddeback  had  made  inquiry,  but  after 
he  had  taken  the  note  and  given  notice  to  the 
defendant.  It  is,  then,  the  common  case,  and 
the  plaintiff  should  have  replied  the  assign- 
ment and  notice,  instead  of  denying  the  truth 
of  the  pleas. 

Co  wen,  J.,  dissented. 
Motion  denied. 
Cited  in-64  N.  Y.,  161. 


BANK  OP  SALINA 

». 
HENRY,  Impleaded  with  PIERCE. 

Action  on  Note — Nominal  Holder— Proof  of  Usu- 
ry— Party  in  Interest  as  Witness. 

Though  a  note  is  prosecuted  in  the  name  of  a  mere 
nominal  holder,  the  defendant  cannot  examine  the 
party  in  interest  to  prove  it  usurious,  without  his 
consent ;  for  the  Act  of  May  15, 1837,  Seas.  L.  1837,  p. 
486,  sec.  2,  only  Rives  this  right  as  against  the  plain t- 
iff  on  the  record. 

At  common  law,  no  one  can  be  compelled  to  testi- 
fy to  facts  showing  himself  guilty  of  a  misde- 
meanor. 

Citations— 7  Cow..  174 ;  Laws,  1837,  p.  487 ,secs.  2.6,8. 

A  SSUMPSIT,  tried  before  Moseley,  C.  Judge, 
x\  at  the  Onondaga  Circuit,  in  September, 
1839.  The  action  was  on  a  promissory  note 
made  by  the  defendants,  dated  April  20,  1838, 
for  $200,  payable  to  the  plaintiffs  63  days  after 
date.  The  defendants  pleaded  the  general  is- 
sue, and  gave  notice  of  the  defense  of  usury, 
verifying  the  truth  of  the  plea  by  affidavit, 
pursuant  to  the  second  section  of  the  usury 
Act  of  1837.  Stat.  of  1837,  p.  487,  sec.  2.  On 
the  trial,  the  defendants  called  Elisha  Chap- 
man as  a  witness,  who  testified  that  he  was, 
and  always  had  been,  the  owner  of  the  note, 
and  that  the  Bank  of  Salina  had  no  interest  in 
it.  *The  defendants  then  proposed  to  [*556 
prove  by  this  witness  that  the  note  was  usuri- 
ous and  void.  The  judge  decided  that  the  wit- 
ness could  not  be  compelled  to  testify  to  the 
usury,  and  the  defendants  excepted.  Verdict 
for  the  plaintiffs. 

Mr.  M.  T.  Reynolds,  for  defendant. 

Mr.  B.  D.  Noxon,  for  plaintiffs. 

By  the  Court,  Bronson,  J.  At  the  com- 
mon law,  Chapman,  being  the  party  in  inter- 
est, was  not  bound  to  testify  without  his  con- 
sent. Mauran  v.  Lamb,  7  Cow.,  174.  But  a 
more  substantial  reason  why  he  could  not  be 
compelled  to  answer,  is,  that  he  was  called  to 
prove  himself  guilty  of  a  misdemeanor.  Stat. 
of  1837,  p.  487.,  sec  6.  It  is  said,  however, 
that  he  was  the  plaintiff  in  the  action  and,  con- 
sequently, that  the  case  was  provided  for  by 
the  Usury  Act  of  1837.  The  2d  section  of  that 
Act  is  as  follows:  "Whenever  in  an  action  at 
law  the  defendant  shall  plead  or  give  notice  of 
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the  defense  of  usury,  and  shall  verify  the  truth 
of  his  plea  or  notice  by  affidavit,  he  may,  for 
the  purpose  of  proving  the  usury,  call  and  ex- 
amine the  plaintiff  as  a  witness,  in  the  same 
manner  as  other  witnesses  may  be  called  and 
examined."  The  8th  section  subjects  the  plaint- 
iff to  the  pains  of  perjury  for  false  swearing, 
when  examined  as  a  witness  pursuant  to  the 
Act :  but  provides,  that  his  testimony  shall 
not  be  used  against  him  in  a  criminal  prose- 
cution. 

Although  Chapman  was  the  party  in  interest, 
and  would  for  some  purposes  be  regarded  as 
the  real  plaintiff,  yet  I  think  the  case  does  not 
•come  within  this  statute.  We  sometimes  look 
beyond  the  parties  to  the  record — the  person 
•complaining  of  an  injury,  and  the  person  who 
defends  or  answers  the  complaint — and  see 
who  stands  behind  them.  In  this  way,  the 
plaintiff  in  interest  is  sometimes  required  to 
pay  the  costs  which  may  have  been  adjudged 
against  the  plaintiff  on  record;  and  on  the 
other  hand,  he  is  protected  against  the  fraud- 
557*]  ulent  acts  of  the  nominal  party.  *So, 
also,  there  may  be  a  person  standing  behind 
the  defendant,  who  for  some  purposes  will  be 
recognized  as  the  real  party  in  interest  on  that 
side  of  the  controversy.  But  in  the  legal, as  well 
as  in  the  ordinary  use  of  those  terms,  no  one 
can  strictly  and  properly  be  denominated  either 
plaintiff  or  defendant  in  an  action,  unless  he 
is  named  as  such  on  the  record.  The  words 
"plaintiff"  and  "defendant"  in  this  statute  are 
used  as  correlative  terms — "the  defendant" 
may,  in  certain  cases,  "  call  and  examine  the 
plaintiff  as  a  witness."  The  Legislature  evi 
dently  had  in  mind  the  parties  to  the  record, 
and  no  one  else.  If  the  provision  is  not  broad 
enough,  the  Act  should  be  amended.  The 
morality  of  this  statute  is  very  questionable, 
and  it  ought  not  to  be  extended  by  construc- 
tion. 

New  trial  denied. 

Reversed-5  Hill,  533. 
Same  case— 2Denio,  155;  IN.  Y..  83. 
Reviewed— 24  N.  Y.,  85. 

Cited  in-6  Hill,  234 ;  10  Paige.  78,  581 ;  1  Sandf .  Ch., 
192  ;  4  Sandf.  Ch.,  299 ;  24  How.  Pr.,  375. 


VAN  DUYNE,  late  Sheriff,   Assignee,  etc., 

v. 
COOPE. 

Sureties  on  Replevin  Bond — Action  against — 
Failure  to  Justify,  no  Defense. 

It  is  no  defense  to  an  action, against  sureties  in  a 
replevin  bond,  that  they  were  excepted  to,  and 
failed  to  justify. 

Quaere,  whether  the  complete  substitution  of  new 
bail,  aa  a  consequence  of  the  exception,  would  con- 
stitute a  defense. 

The  doctrine  that  special  bail  may  be  displaced  by 
their  failure  to  justify  after  exception,  has  no  ap- 
plication to  the  case  of  sureties  in  a  replevin  bond ; 
yet,  even  in  respect  to  the  former,  the  matter  can- 
not be  interposed  as  a  defense  by  plea  to  an  action 
on  the  recognizance,  but  only  operates  as  ground 
for  ordering  an  exoneretur. 

DEBT  on  a  replevin  bond  given  pursuant  to 
2R.  S..  431,  sec.   7,  2d  ed.     The  action 
was  tried  at  the  N.  Y.  Circuit  March  31, 1841, 


before  Gridley,  C.  Judge.  The  bond  was  joint 
and  several,  binding  the  defendants  as  sureties 
for  the  due  prosecution  of  a  suit  in  replevin 
(commenced  by  one  Gray  against  the  present 
plaintiff,  then  sheriff  of  King's  County),  and 
for  the  return  of  the  property.  In  case  a  return 
should  be  adjudged,  etc.  It  was  executed  to 
one  of  the  coroners  of  that  County,  to  whom 
the  writ  was  directed.  The  plaintiff  proved 
the  recovery  of  a  judgment  *by  him  in  [*558 
the  replevin  suit,  with  the  other  requisites  for 
establishing  a  breach  of  the  condition  of  the 
bond;  and  also  an  assignment  of  the  bond  to 
him. 

The  defense  relied  on  was,  that  the  plaintiff 
in  this  action  had,  in  due  time  and  form,  ex- 
cepted  to  the  sureties  in  the  replevin  suit;  and 
that  the  latter  had  never  justified,  or  attempt- 
ed to  justify.  Evidence  was  given  to  establish 
these  facts.  There  was  some  doubt,  however, 
upon  the  proof,  whether  formal  notice  of  the 
exception  had  been  served  on  the  coroner.  The 
defendant's  counsel  insisted  that  the  exception, 
with  notice  thereof,  and  a  failure  on  the  part 
of  thfr sureties  to  justify,  operated  their  dis- 
charge; and  that  even  if  there  were  a  formal 
defect  in  respect  to  the  exception,  the  sheriff 
having  given  notice  to  the  plaintiff  in  the  re- 
plevin of  a  regular  exception,  etc.,  was  es- 
topped from  availing  himself  of  such  defect. 
The  circuit  judge  being  of  this  opinion,  ac- 
cordingly nonsuited  the  plaintiff;  and  the  lat- 
ter now  moved  to  set  aside  the  nonsuit  and  for 
a  new  trial,  upon  a  case. 

Messrs.  Cleveland  and  Smith,  for  plaint- 
iff. 

Mr.  J.  M.  Van  Cott,  for  defendant. 

By  the  Court,  Cowen,  J.  We  think  the 
learned  judge  erred  in  nonsuiting  the  plaintiff. 
We  waive  the  question  whether  notice  of  thu 
exception  was  given  to  the  coroner  or  not;  for 
we  think  that  an  exception  entered  on  a  re- 
plevin bond,  with  all  the  notice  required  by 
the  statute,  followed  by  the  mere  neglect  of 
the  sureties  to  justify,  will  not  work  their 
discharge.  The  doctrine  that  an  exception 
against  special  bail,  and  their  omission  to 
justify,  displaces  them  as  bail,  has  no  applica- 
tion. Yet  the  effect  given  to  this  exception  at 
the  circuit,  was  even  greater  than  it  would  be 
upon  a  bailpiece;  for  in  that  case  it  operates 
merely  as  ground  for  ordering  an  exoneretur — 
a  ground  which  has,  I  admit,  been  generally 
treated  as  conclusive  on  motion.  But  even  in 
favor  of  special  bail,  it  could  not  be  interposed 
as  *a  defense  by  plea  against  an  action  [*559 
upon  the  recognizance.  It  is  not  necessary  to  say 
what  effect  the  complete  substitution  of  new 
bail  might  have  in  replevin,  as  a  consequence 
of  the  exception.  But  independently  of  that, 
it  is  difficult  to  conceive  of  any  act  which 
would  be  a  defense  beside  such  as  the  law 
would  recognize  against  any  other  bond  con- 
taining a  similar  condition.  This,  it  is  well 
known,  must  be  a  strict  compliance  with  the 
terms  of  the  condition,  unless  prevented  by 
the  default  of  the  obligee,  or  a  release,  etc. 

New  trial  granted. 

Contra— 26  How.  Pr.,  411,  412. 
Cited  in -4  N.  Y.,  171;  39  Barb.,  347;  Co.  R.N.S., 
267. 
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VAN  WINKLE  t>.  UDALL. 


Levy  by  Sheriff  —  Receipt  of  Second  Fi.   Fa. 
against  Same  Defendant — Constructive  Levy. 

A  sheriff,  having  levied  on  the  personal  property 
of  H.,  in  virtue  of  a  fl.  fa.  in  favor  of  B.,  received 
.  another  against  H.  in  favor  of  V.  Afterward,  by 
an  arrangement  between  II.  and  H.,  the  first  ft.  fa. 
was  withdrawn,  and  H.  sold  the  property,  applying 
the  proceeds  on  B.'s  judgment.  The  sheriff  having 
neglected  to  proceed  against  the  property  under  the 
second  Jl.  /a.;  held,  that  he  was  liable  to  V.  for  its 
value. 

Where  a  sheriff  has  seized  property  under  &fl.  fa., 
and  then  another  fl,  fa.  against  the  same  defendant 
comes  to  his  hands,  the  bare  receiving  of  the  latter 
operates  as  a  constructive  levy  under  it  on  the 
property  seized  upon  the  first. 

pASE  against  the  sheriff  of  Kings,  for  official 
\J  negligence,  tried  before  Edwards,  C.  Judge, 
at  the  Kings  Circuit,  October  2,  1839. 

The  proof  at  the  trial  showed  the  following, 
among  other  facts:  Mr.  Bosworth  had  an  exe- 
cution in  the  defendant's  hands  against  one 
Hendrickson,  in  virtue  of  which  a  levy  had 
been  made  on  all  Hendrickson's  personal  prop- 
erty not  claimed  by  others.  While  the  prop- 
erty was  held  under  that  levy,  the  plaintiff 
caused  an  execution  to  be  issued  on  a  judg- 
ment in  his  favor  against  Hendrickson,  which 
execution  Mr.  Bosworth  put  into  the  defend- 
ant's hands.  The  defendant  received  the  latter 
March  9,  1838.  On  or  about  the  5th  of  May 
following,  Hendrickson,  with  Mr.  Bosworth's 
consent,  sold  the  property  seized  under  his  ex- 
56O*]  ecution  *to  one  Pine;  Pine  purchas- 
ing with  knowledge  that  there  was  an  execu- 
tion against  it.  The  entire  proceeds  of  this  sale 
were  received  by  Mr.  Bosworth,  and  applied 
on  his  execution,  and  Hendrickson  made  him 
some  other  payments  about  the  same  time; 
whereupon  Bosworth,  on  or  about  May  18, 
1838,  withdrew  his  execution,  telling  the  sher- 
iff, however,  that  the  plaintiff  would  expect 
him  to  go  on  with  the  execution  in  question. 
The  latter  was  returnable  on  the  first  Monday 
of  May,  1838.  The  sheriff  never  did  anything 
under  it,  and  had  suffered  Pine  to  take  and 
appropriate  the  property. 

The  judge  charged  the  jury  that,  inasmuch 
as  Mr.  Bosworth,  whose  execution  was  levied 
first,  consented  that  Hendrickson  should  sell 
the  property,  and  apply  the  proceeds  on  his 
execution,  the  plaintiff  could  not  recover,  as 
he  had  not  been  damnified.  He  also  refused 
to  charge,  that  the  sale  of  the  property  to  Pine 
was  subject  to  the  plaintiff's  execution.  Ex- 
ceptions were  taken  to  the  charge,  as  well  as 
to  the  refusal;  and  a  verdict  having  passed  for 
the  defendant,  the  plaintiff  now  moved  for  a 
new  trial  on  a  bill  of  exceptions. 

Mi .  J.  S.  Bosworth,  for  plaintiff. 

Mr.  J.  A.  Lott,  for  defendant. 

By  the  Court,  Cowen,  «7.  The  sheriff  had 
levied  on  all  the  property  in  question,  under 
the/,  fa.  in  favor  of  Bosworth.  Then  came 
the  plaintiff's/,  fa.,  the  mere  receipt  of  which 
by  the  sheriff  operated  as  a  constructive  levy.1 
Bosworth's  fi.  fa.  being  subsequently  with- 

1.— Cressen  v.  Stout,  17  Johns.,  116 ;  and  see,  Col- 
lins v.  Yewens,  10  Ad.  &  Ell..  670. 

NOTE.— Levy  under  execution— 7w«ue  of  second  exe- 
cution. Compare  Cresson  v.  Stout,  17  Johns.,  116; 
Peck  v.  Tiffany,  2  N.  Y.,  451. 


drawn, that  of  the  plaintiff  took  complete  effect, 
the  levy  under  it  becoming  absolute.  Clearly, 
the  sale  to  Pine  was  subject  to  the  levy  under 
the  plaintiff's  execution;  first,  the  qualified 
levy,  and  secondly,  the  absolute  one,  whe» 
Bosworth's  fi.  fa.  *was  withdrawn.  [*561 
Either  was  sufficient  to  hold  the  goods  as 
against  Hendrickson,  or  Pine  who  claimed  un- 
der him.*  The  sheriff  should,  therefore,  have 
kept  the  goods  and  sold  them  under  the  plaint- 
iff's/, fa.  Not  having  done  so,  he  is  liable  for 
their  value.  The  learned  judge  erred  in  omit- 
ting so  to  charge,  and  there  must  be  a  new 
trial. 
New  trial  granted. 

Cited  in-40  N.  Y.,395;  16  Hun,  165:1  Barb..  546; 
41  Barb.,  198 :  36  How.  Pr.,  241 ;  8  W.  Dig.,  26  :  1  Hk. 
Reg..  169 ;  2  Ben.,  433. 

2.— See.  Butler  v.  Maynard.  11  Wend.,  548;  2  K.  S., 
289,  290,  sec.  17,  2d  ed. 


STILWELL,  Administrator,  etc. 

v. 
HASBROUCK,   Impleaded  with   WYCKOFF. 

Action  on  Joint  Promise — Pleading — Statute  of 
Limitations. 

Where  one  of  two  defendants,  in  answer  to  a  dec- 
laration on  a  joint  promise  of  both,  pleaded  that  he 
did  not  undertake  and  promise  within  six  yeare,etc.; 
held,  good  in  substance,  as  the  plea  amounted  in 
legal  effect  to  a  denial  of  a  promise  by  either. 

Non  euwwmpsit  infra  sex  annos,  is  no  answer  to  a 
count  on  a  promissory  note  payable  at  a  day  subse- 
quent to  its  date. 

A  plea  purporting  in  form  to  answer  the  whole 
declaration,  but  containing  matter  which  legally  an- 
swers only  a  part  of  it,  is  bad. 

Citation— Ballat.  LIm..  216,  217.  Tillinirnast's  ed. 

"HEMURRER  to  pleas.  The  declaration  was 
-LJ  on  promises  to  the  plaintiff's  inteslate, 
made  by  the  defendants  jointly.  The  first  count 
was  on  a  note  executed  to  the  intestate  by  the 
defendants,  payable  six  months  after  date.  The 
other  counts  were  for  moneys  lent,  advanced, 
paid,  laid  out  and  expended,  by  the  inteslate, 
etc.  The  defendant  Hasbrouck  alone  appeared, 
and  pleaded  to  all  the  counts,  as  follows :  1. 
The  general  issue  ;  2.  Actio  non  accredit  infra 
sex  annos,  modoet  forma,  as  the  plaintiff  has  de- 
clared against  him  :  3.  That  he  (Hasbrouck) 
did  not,  at  any  time  within  six  years,  etc.,  un- 
dertake and  promise,  etc.,  in  manner,  etc.,  as 
the  plaintiff  has  complained  against  him. 

*To  the  second  and  third  pleas  the 
plaintiff  demurred,  and   the  defendant,  Has- 
brouck, joined  in  the  demurrer. 

Messrs.  Van  Buren  and  Ostrander,  for 
plaintiff. 

Mr.  H.  M.  Romeyn.  for  defendant. 

By  the  Court,  Co-wen,  J.  The  objection  is, 
that  in  both  pleas,  Hasbrouck,  who  defends 
alone,  has  confined  the  Statute  of  Limitations 
to  himself,  without  in  terms  extending  it  to 
both  defendants;  that  he  thus  leaves  the  impli- 
cation that  it  may  not  have  run  against  the 
other  defendant.  Wyckoff.it  is  said,  may  have 
promised  within  six  years,  which  would  avoid 
the  statute  as  to  both  ;  and  leaving  that  to  be 
implied,  therefore,  subverts  the  plea  as  to  Has- 
brouck. Admitting  the  objection  to  be  equally 
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applicable  to  both  pleas,  the  supposed  implica- 
tion does  not  follow  ;  but  the  pleas  would,  in 
effect,  deny  it.  Hasbrouck,  by  saying  that  he 
did  not  promise,  or  the  action  did  not  accrue 
against  him,  infra  sex  annos,  would,  on  the 
plaintiff's  own  reasoning,  extend  the  statute  to 
Wyckoff  ;  for  the  plaintiff  says,  Wyckoff's 
promise  is  Hasbrouck's.  The  plaintiff  should, 
therefore,  have  replied,  that  the  action  did  ac- 
crue, etc.,  and  the  defendant  did  promise,  etc., 
within  six  years;  and  then  availed  himself  of 
Wyckoff's  promise,  if  any,  as  matter  of  evi- 
dence on  issues  thus  formed. 

The  objection,  however,  has  no  application 
to  the  second  plea,  which  is  general — non  accre- 
mt,  etc. ;  and  though  Hasbrouck  adds,  in  man- 
ner, etc. , as  the  plaintiff  has  complained  against 
him,  this  does  not  narrow  the  import  of  the 
general  words,  that  the  said  causes  of  action 
did  not  accrue  within  six  years. 

There  is,  however,  one  defect  in  the  third 
plea  which  seems  to  be  fatal.  That  plea  claims 
to  answer  all  the  counts;  but  is  an  answer  only 
to  the  second  and  third.  Non  assumpsit  infra 
sex  annos,  is  not  a  good  plea  to  the  first  count, 
which  sets  forth  a  promissory  note  payable  at 
a  day  subsequent  to  its  date.  Ballat.  Lira., 
216-217,  Tillinghast'sed., and  cases  there  cited. 
563*]  *Judgment  must,  therefore,  be  en- 
tered against  the  plaintiff  on  his  demurrer  to 
the  second  plea;  and  for  him  on  his  demurrer 
to  the  third  plea. 

Judgment  accordingly. 

Overruled— 3  Barb.,  543, 544. 
Cited  in— 15  Barb.,  180. 


SEYMOUR  ET  AL.,  Executors,  etc., 

v. 
STRONG. 

Usury — When  Defense  against  Indorsee — Bur- 
den of  Proof. 

Proof  that  a  note  was  usurious  in  its  inception  is 
sufficient  even  as  against  an  indorsee,  and  under  1 
B.  S.,  772,  etseq.,  to  cast  upon  him  the  onus  of  show- 
ing that  he  paid  a  valuable  consideration  for  it. 

Qucere,  whether  having  shown  this  he  may  rely  on 
the  date  of  the  indorsement,  and  the  fact  of  subse- 
quent possession,  as  prima  facie  evidence  of  the 
other  requisites  necessary  for  his  protection  within 
sec.  5,  of  the  above  statute. 

Citations— 1  B.  S.,  772,  sec.  5  ;  58  Geo.  III.,  ch.  93  ; 
Chit.  Bills,  110,  652,  ed.  1839;  1  Moody  &  M.,  80;  2  Carr. 
&  P.,  606. 

ASSUMPSIT,  tried  before  Dayton,  C.  Judge, 
at  the  Monroe  Circuit,  in  April,  1889.  The 
plaintiffs  gave  in  evidence  a  promissory  note 
made  by  the  defendant,  for  $7,005.67,  dated 
December  26,  1836,  and  payable  to  the  presi- 
dent, directors  and  company  of  the  Bank  of 
Rochester  or  bearer,  three  months  after  date. 
The  note  was  indorsed  by  the  Bank,  and  made 
payable  to  the  plaintiff's  testator,  Henry  Sey- 
mour, January  26.  1837.  The  defendant  of- 
fered to  prove  that  the  note  was  usurious  and 
void  in  the  hands  of  the  Bank  of  Rochester, the 
payees.  But  as  the  note  was  negotiated  prior 


NOTE. — Usury— Effect  of,  as  to  bona  fide  holders. 
See  Dix  v.  Van  Wyck,  2  Hill,  522,  note. 

Upon  general  subject  of  usury,  see  classified  list  of 
notes  in  note  to  Sizer  v.  Miller,  ante,  227. 
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to  the  Usury  Act  of  1837,  the  judge  refused  to 
admit  the  evidence,  unless  the  defendant  would 
first  show  that  the  testator  was  not  a  bona  fide 
holder  of  the  note  ;  and  he  held,  that  from  the 
fact  of  possession  before  due,  the  testator  was 
to  be  presumed  abonafide  holder  until  the  con- 
trary was  shown.  The  defendant  excepted. 
The  defendant  also  offered  to  prove,  first,  that 
the  note  was  usurious  and  void  in  the  hands  of 
the  Bank,  and  then  that  the  testator  had  notice 
of  the  usury  at  the  time  of  the  transfer.  But 
the  judge  decided  that  he  must  first  prove  no- 
tice to  the  testator  of  the  usury.  The  defend- 
ant excepted,  and  the  jitfy  found  a  verdict  for 
the  plaintiffs  for  the  amount  of  the  note  and 
interest.  The  defendant  now  moved  for  a  new 
trial  on  a  bill  of  exceptions. 

*Messrs.  J.  W.  Gilbert  and  B.  D.  [*564 
Noxon,  for  defendant. 

M.  T.   Reynolds,  for  plaintiffs. 

By  the  Court, "Branson,  J.  The  statute  first 
declares  void  all  bills  and  notes  infected  with 
usury,  and  then  provides,  that  the  section  shall 
not  extend  to  any  negotiable  bill  or  note  in  the 
hands  of  an  indorsee  or  holder,  who  received 
the  same  in  good  faith,  for  a  valuable  consid- 
eration, and  without  notice  of  the  original  taint 
of  usury.  1  R.  S.,  772,  sec.  5.  It  was,  I  think, 
enough  for  the  defendant  to  show,  in  the  first 
instance,  that  the  note  was  usurious  and  void 
in  the  hands  of  the  payees.  That  would  cast 
on  the  holder  the  burden  of  showing  that  he 
paid  a  valuable  consideration  for  the  note. 
Whether  it  would  be  necessary  for  him  to  go 
beyond  that,  and  show  also  that  he  took  the 
note  before  due  and  in  the  usual  course  of  busi- 
ness, or  whether  the  date  of  the  indorsement 
and  the  fact  of  subsequent  possession,  would 
be  sufficient  prima  facie  evidence  of  good  faith, 
is  a  question  which  we  need  not  now  consider. 
It  is  enough  that  the  defendant's  offer  to  show 
the  note  usurious, was  rejected, unless  he  would 
first  prove  that  the  testator  had  notice  of  the 
usury. 

The  question  is  substantially  the  same  in  En- 
gland as  it  was  with  us  prior  to  the  Usury  Act 
of  1837.  The  Statute  of  Anne  first  declared 
void  all  contracts  infected  with  usury.  Then 
came  the  Statute  of  58  Geo.  III.,  ch.  93, which 
provides  that  a  note  or  bill,  although  originally 
usurious,  shall  not  be  void  in  the  hands  of  an 
indorsee  for  valuable  consideration,  unless  he 
had  notice  of  the  usury.  "  The  operation  of 
this  Statute,"  says  Mr.  Chitty,  "  seems  to  be, 
that  if  in  an  action  on  a  bill  or  note  the  defend- 
ant should  succeed  in  establishing  that  it  was 
founded  on  a  usurious  contract  or  considera- 
tion, then  the  plaintiff  must  prove  that  he  gave 
value  for  it ;  and  then  the  defendant  must 
show  that  the  plaintiff,  nevertheless,  had  notice 
of  the  usury  at  the  time  he  took  the  security." 
Chit.  Bills,  110,  652,  ed.  of  1839.  In  Wyatt  v. 
Campbell,  1  Moody  &  M.,  80,  Ld.  Tenterden 
*held,  that  after  proof  of  the  usury,  the  [*565 
onus  lay  on  the  indorsee,  and  he  must  show  him- 
self a  bona  fide  holder.  In  Thomas  v.  Newton, 
2  Carr.  &  P.,  606,  the  same  learned  judge  held, 
that  on  the  defendant's  proving  that  there  was 
originally  no  consideration  for  the  bill,  the  in- 
dorsee must  prove  that  he  gave  value  for  it ; 
and  on  his  failing  to  show  that,  the  defendant 
had  a  verdict.  This  is  going  further  than  our 
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cases  have  gone.  But  it  is  the  correct  rule  in 
relation  to  oills  and  notes  tainted  with  usury, 
which  are  declared  void  by  statute,  except 
when  in  the  hands  of  a  bona  fide  holder  for  val 
uable  consideration. 
Neva  trial  granted. 


MATTHEWS  t>.  STONE. 

Distress  for  Sent  —  Liability  of   Property    of 
Boarder  in  Use  of  Tenant. 

Property  in  a  boarding-house,  though  belonging 
to  a  boarder,  is  not  exempt  from  distress  for  rent, 
if  it  be  in  the  actual  possession  and  use  of  the  ten- 
ant, by  permission  of  the  boarder,  and  without  the 
consent  of  the  landlord. 

Citation— 2  R.  8.,  413, 2d  ed.,  sec.  15. 

ON  error  from  the  Superior  Court  of  the  City 
of  N.  Y.  The  plaintiff  in  the  court  below, 
Amelia  W.  Stout,  sued  Matthews,  the  defend- 
ant, in  replevin,  and  declared  for  taking,  etc., 
certain  household  furniture  from  a  house  in 
the  City  of  N.  Y.  The  defendant  avowed  the 
taking,  by  way  of  distress  for  rent  due  him  from 
one  Hannah  Dayley.upon  a  lease  of  the  house  in 
which  the  furniture  was  seized.  The  plaintiff 
pleaded  to  the  avowry,  that  the  house  was  a 
boarding  house  and  that  the  said  furniture  be- 
longed to  her  as  a  boarder  therein, etc.To  this  the 
defendant  replied, that  the  furniture  was  not,  at 
the  time  when,  etc.,  in  the  possession  of  the 
plaintiff  as  a  boarder  in  the  said  house,  but  was 
then  and  there  in  the  possession  and  actual  use 
of  said  Hannah  Dayley,  by  permission  of  the 
plaintiff,  and  without  the  consent  of  the  said 
Matthews.  The  plaintiff  demurred  to  the  rep- 
lication,and  the  defendant  joined  in  demurrer. 
56O*]The  court  below  having  *rendered  judg- 
ment for  the  plaintiff,  the  defendant  sued  out 
a  writ  of  error. 

Mr.  J.  T.  Brady,  for  plaintiff  in  error. 

Mr.  B.  W.  Bonny,  for  defendant  in  error. 

By  the  Court,  Cowen,  J.  We  think  the  court 
below  erred  Prima  facie  all  goods  upon  the  de- 
mised premises  are  liable  to  distress  for  rent ; 
but  the  law  has  made  certain  exceptions  for 
the  benefit  of  trade  and  business,  within  which 
the  2  R.  S.,  413,  2d  ed.,  sec.  15.  have  brought 
'  'The  property  of  boarders  at  taverns  and  board- 
ing-houses." The  general  property  in  the  fur- 
niture in  question  was  in  the  plaintiff  below, 
but  was,  at  the  time  of  the  distress,  in  the  act- 
ual use  of  the  tenant,  without  the  consent  of 
the  landlord,  and  by  the  permission  of  the 
plaintiff. 

Clearly. the  Legislature  never  could  have  in- 
tended to  protect  the  property  of  the  boarder 
irrespective  of  his  wanting  it  for  his  own  use, 
or  at  least  as  a  place  of  deposit  for  his  own  pur- 
poses as  a  boarder.  A  contrary  construction 
would  enable  a  man  to  demise  or  lend  any 
amount  of  furniture  to  the  tenant  for  his  pur- 
poses; and  then,  by  the  former  taking  up  his 
board  at  the  house,  he  might  cover  it  against 
the  lessor's  distress.  Goods  are  protected  for 
the  purposes  of  trade;  but  they  can  be  so  only 
in  respect  to  their  immediate  use  for  the  pur- 
poses of  trade  by  the  person  in  whose  favor  the 
exception  is  made;  not  where  they  are  lent  or 
demised  to  the  tenant  who  has  them  in  deposit. 
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though  he  may  in  this  way  be  enabled  the  more 
effectually  to  take  care  of  or  transport  oilier 
goods  really  the  subject  of  trade,  unless  such 
lending,  etc.,  be  with  the  consent  of  the  lessor. 
So, the  property  of  theboarder.in  order  to  come 
within  the  exception,  should  pertain  to  him  in 
the  capacity  of  boarder. 

Judgment  reversed. 

Revereed-7  Hill,  428. 


*SNYDER  ».  8PONABLE.      [*567 

Conveyance  to  Husband  and  Wife — Prior  Unre- 
corded Mortgage— Notice  of  to  Husband— Does 
not  Operate  as  Notice  to  Wife — Otherwise,  if 
Consideration  Be  Paid  out  of  Husband's  Funds 
— Persons  non  Sui  Juris  Cannot  Appoint  an 
Agent. 

A  conveyance  of  lands  was  made  to  a  husband  and 
wife,  upon  which  there  existed  a  prior  unrecorded 
mortgage.  The  mortgage  was  afterward  foreclosed, 
and  the  purchaser  under  it  sued  the  husband  in 
ejectment,  and  recovered.  The  latter  having  died, 
the  wife  brought  ejectment  against  one  in  posses- 
sion under  the  foreclosure ;  and.on  the  trial,  the  de- 
fendant offered  the  former  recovery  against  the 
husband  in  evidence,  together  with  proof  that  it 
was  obtained  on  the  ground  of  his  having  been 
duly  notified  of  the  mortgage  when  he  and  his  wife 
purchased.  Held,  not  admissible. 

Notice  to  a  husband,  at  the  time  of  receiving  a 
conveyance  to  himself  and  wife,  of  a  prior  unregis- 
tered mortgage  on  the  land  conveyed,  will  not  oper- 
ate as  notice  to  the  wife  so  as  to  give  the  mortgage  a 
preference  in  respect  to  her  title ;  especially  where 
she  pays  the  whole  consideration  for  the  conveyance 
out  of  her  separate  estate. 

Otherwise,  if  the  consideration  is  paid  by  the  hus- 
band out  of  his  own  funds,  and  he  takes  a  convey- 
ance to  himself  and  wife,  or  to  her  alone,  either  by 
way  of  advance,  or  for  the  purpose  of  defrauding 
creditors. 

On  a  conveyance  to  two  or  more  as  joint  tenants 
or  tenants  in  common,  notice  to  one  of  them  of  a 
prior  unrecorded  mortgage  will  not  affect  the  rest, 
except  in  the  case  of  a  trust  estate.  Otherwise, 
where  the  one  receiving  notice  is  agent  for  the  rest. 

Married  women,  lunatics,  infants,  and  other  per- 
sons not  sui  juris,  are,  in  general,  incapable  of  ap- 
pointing an  agent  or  attorney. 

Citations-15  Wend.,  615:  19  Wend.,  175,  414;  Co. 
Litt.,  187  a,  b;  Story,  Ag.,  61-68;  Bac.  Abr.  Attorney 
B.,  7th  Lond.  ed. :  3  Taunt.,  261;  Dyer,  271  b,  pi.  27; 
Sugd.  Vend.,  639.  5th  Lond.  ed. 

EJECTMENT,  for  a  farm  of  105  acres,  in 
Minden,  Montgomery  Co.,  tried  at  the 
Montgomery  Circuit,  in  May,  1840,  before  Wil- 
lard,  C.  Judge.  Sep.  13.  1818,  Walter  L.  Coch- 
ran  conveyed  the  farm  to  the  plaintiff  and 
her  then  husband,  John  Snyder,  in  fee,  for  the 
consideration,  as  expressed  in  the  deed,  of 
$2,700.  The  consideration,  in  fact,  was  a  farm 
which  the  plaintiff  then  owned,  and  which  she 
and  her  husband  on  that  day  conveyed  to  Coch- 
ran,  for  the  farm  in  question.  Snyder  and  his 
wife  immediately  took  possession,  and  occu- 
pied the  farm  until  the  vear  1822.  The  husband 
died  in  1838, and  the  plaintiff  thereupon  brought 
this  action  to  recover  possession  of  the  farm. 
The  defendant  showed  that  John  Rice  was 
the  former  owner  of  the  farm,  and  Apr.  5, 1813, 
conveyed  *it  to  Cochran.and  took  back  [*568 
a  mortgage  from  Cochran  to  secure  the  pay- 
ment of  $1,850,  a  part  of  the  consideration 
money,  with  interest.  The  mortgage  was  not 
recorded  until  March  81,  1819.  There  was  a 
regular  statute  foreclosure  of  the  mortgage.and 
a  sale  under  it  December  29,  1820,  to  Jacob  A. 
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Keeler.  Rice  thereupon  conveyed  to  Keeler, 
who  immediately  reconveyed  to  Rice;  and  Rice 
afterwards  conveyed  the  farm  to  the  defendant 
in  fee. 

The  defendant  gave  evidence  tending  to  show 
that  the  plaintiff  and  her  husband,  at  the  time 
they  took  their  deed,  had  notice  of  the  mort- 
gage to  Rice.  The  judge  left  it  to  the  jury  to 
say  whether  the  plaintiff  had  notice  of  the 
mortgage  ;  but  he  decided  that  notice  to  the 
husband  alone  would  not  affect  her  title.  The 
defendant  excepted.  The  defendant  offered  in 
evidence  a  judgment  in  an  action  of  ejectment 
by  James  Jackson,  on  the  joint  and  several  de- 
mises of  Keeler  and  Rice  against  Snyder,  the 
husband,  to  recover  possession  of  the  premises 
now  in  question.  The  action  was  commenced 
in  May,  1821 ;  it  was  tried  in  November  follow- 
ing, and  in  January,  1822,  judgment  was  ren- 
dered for  the  plaintiff.  The  defendant  offered 
further  to  show  that  the  only  question  of  fact 
in  dispute  between  the  parties  on  that  trial  was, 
whether  Snyder,  the  husband, who  was  the  de- 
fendant, in  that  action,  had  notice  of  the  mort- 
gage at  the  time  Cochran's  deed  was  given. 
The  judge  rejected  the  evidence,  and  the  de- 
fendant excepted.  Verdict  for  the  plaintiff. 
The  defendant  now  moved  for  a  new  trial  on  a 
bill  of  exceptions. 

Mr.  D.  Cady,  for  defendant. 

Mr.  J.  A.  Spencer,  for  plaintiff. 

By  the  Court,  Bronson,  /.  It  is  difficult  to  see 
how  the  recovery  by  Rice  in  the  ejectment  suit 
which  he  brought  against  Snyder,  the  husband, 
can  in  any  way  affect  the  plaintiff's  title.  The 
recovery  might  have  been  had  upon  grounds 
wholly  independent  of  the  formal  legal  title. 
569*]  But  *it  may  be  inferred  from  the  de- 
fendant's offer  that  Cochran's  deed  and  mort- 
gage were  both  in  evidence,  and  that  Rice  re- 
covered on  the  ground  that  Snyder  had  notice 
of  the  unregistered  mortgage.  Still,  as  the  suit 
was  prior  to  1830,  the  judgment  determined 
nothing  beyond  the  present  right  of  possession. 
It  would  not  conclude  Snyder  himself  from  try- 
ing the  same  matter  over  again;  much  less  can 
it  conclude  the  plaintiff,  who  was  neither  a 
party  to  the  suit,  nor  had  she  then  any  right  to 
the  possession.  Until  the  question  of  surviv- 
orship between  the  husband  and  wife  was  set- 
tled the  right  of  possession  was  in  the  former. 
Barber  v.  Harris,  15  Wend.,  615;  Jackson  v. 
McConnell,  19  Id.,  175.  It  is  said  that  the  judg- 
ment should  have  been  admitted  for  the  pur- 
pose of  showing  that  Rice  did  not  get  the  pos- 
session wrongfully.  But  the  judgment,  in  con- 
nection with  other  evidence,  was  apparently 
offered  for  the  purpose  of  making  out  an  es- 
toppel; and  the  defendant  ought  not  now  to 
complain  that  it  was  not  admitted  for  a  pur- 
pose which  was  not  suggested  on  the  trial. 
And  besides,  it  was  wholly  unimportant  how 
Rice  got  the  possession,  as  the  plaintiff  was 
seeking  to  recover  on  the  strength  of  her  legal 
title.  There  was  no  complaint  of  a  tortious 
entry. 

1  do  not  see  how  the  plaintiff  can  be  affected 
by  the  notice  which  her  husband  had  of  the 
unregistered  mortgage.  She  does  not  claim  by, 
through  or  under  him,  but  in  her  own  right. 
There  is  no  privity  between  them.  When  an 
estate  in  fee  is  conveyed  to  husband  and  wife, 
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they  are  not  properly  joint  tenants  nor  tenants 
in  common;  they  do  not  take  by  moieties,  but 
each  is  seised  of  the  entirety,  with  a  right  of 
survivorship,  and  neither  can  aliene  without 
the  other.  Though,  as  the  husband  is  entitled 
to  the  possession  so  long  as  he  lives,  he  may  con- 
vey that  interest  by  way  of  mortgage.  Barber 
v.  Harris,  15  Wend.,  615;  and  see  Jackson  v. 
McConnell,  19  Id.,  175.  Now,  as  the  wife  was 
seised  of  the  entirety  by  virtue  of  the  original 
conveyance  from  Cochran,  she  acquired  no 
portion  of  the  estate  from  her  husband.  His 
death  only  determined  the  *survivor-  [*57O 
ship,  and  rendered  that  certain  which  was  be- 
fore contingent,  that  she  would  hold  the  estate 
forever.  I  repeat,  therefore,  that  she  does  not 
claim  by,  through  or  under  the  husband ;  and 
if  she  can  be  affected  by  the  notice  which  he 
had,  it  must  stand  on  some  other  principle  than 
that  of  privity  between  the  husband  and  wife. 
It  was  held  in  the  time  of  Edward  III.,  on  a 
conveyance  like  this,  that  the  husband's  attain- 
der for  treason,  did  not  work  a  forfeiture  of 
the  wife's  estate.  Co.  Litt.,  187  a,  b. 

On  a  conveyance  to  two  or  more  persons, 
whatever  may  be  the  nature  of  their  estate,  I 
am  not  prepared  to  admit  that  notice  to  one 
would  be  sufficient  to  overcome  the  registry 
laws  as  to  all  of  the  purchasers.  We  have  not 
been  referred  to  any  authority  in  support  of 
such  a  position,  nor  has  any  fallen  under  rny 
observation.  It  is  easy  to  see  why  the  estate 
of  the  fraudulent  vendee  should  fail;  but  it  is 
difficult  to  understand  upon  what  principle  the 
other  and  innocent  vendee  can  also  be  punished 
for  his  transgression.  This  is  not  a  question 
concerning  the  validity  of  the  deed  as  between 
the  immediate  parties  to  it.  The  conveyance 
was  undoubtedly  operative  as  between  Coch- 
ran and  t.he  grantees.  But  a  third  person 
comes  in  and  says  the  deed  ought  not  to  oper- 
ate against  me,  because  you  had  notice  of  my 
mortgage.  The  reason  upon  which  the  objec- 
tion rests  goes  only  to  the. party  who  had  the 
notice;  and  such  estate  as  he  would  otherwise 
have  taken  under  the  conveyance  may  well 
fail,  without  involving  the  other  and  innocent 
vendee  in  the  same  consequence.  This  would. 
I  think,  be  so  on  a  conveyance  to  several  per- 
sons either  as  joint  tenants — except  in  the  case 
of  a  trust  estate — or  as  tenants  in  common;  and 
I  see  no  reason  why  the  same  rule  should  not 
apply  on  a  conveyance  to  husband  and  wife — 
especially  where,  as  in  this  instance,  the  whole 
consideration  for  the  estate  was  paid  by  the 
wife.  It  is  true,  that  husband  and  wife  are, 
for  many  purposes,  regarded  as  one  person; 
but  they  are  not  so  for  the  purpose  of  visiting 
the  wife  with  the  direct  consequences  of  the 
husband's  fraud.  In  the  case  already  referred 
to,  Co.  Litt.,  187  a,  it  was  *held,  that  [*571 
the  wife  did  not  lose  her  estate  by  the  attain- 
der of  the  husband  for  high  treason,  and  her 
heir  recovered  the  land  from  the  patentee  of 
the  king. 

I  do  not  deny  that  one  of  several  joint  pur- 
chasers may  act  as  agent  for  the  others,  and 
then,  as  in  other  cases,  notice  to  the  agent  will 
be  notice  to  the  principal.  But  in  this  ca^e 
there  was  no  conventional  relation  of  princi- 
pal and  agent  between  the  vendees.  Both,  as 
appears  from  the  evidence,  were  present  and 
acting  when  the  purchase  was  made,  and  the 
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wife  joined,  as  she  necessarily  must  havedone, 
in  the  conveyance  of  the  lands  which  were 
given  in  exchange  for  the  farm  in  question. 
And  besides,  married  women,  infants,  lunatics, 
and  other  persons  not  mi  juris,  are  not,  in  gen- 
eral, capable  of  appointing  an  agent  or  attor- 
ney. Story,  Ag.,  6-8.  and  cases  cited;  see,  also, 
!;.  Abr.  Attorney,  B.  7th  Lond.  ed.;  Oulds 
\  .\nuom,  3  Taunt.,  261.  Where  both  are  par- 
tics  to  a  suit,  the  husband  appoints  an  attor- 
ney for  the  wife.  But  in  Dyer.  271  ft,  pi.  27, 
margin,  the  husband  refused  to  suffer  the  wife 
to  appear  on  proceedings  against  them  con- 
tinued to  the  exigent,  and  it  was  ruled  by  the 
court  that  in  this  case  she  might  make  an  at- 
torney to  prevent  being  waived. 

If  the  husband  had  purchased  and  paid  for 
the  land,  it  would  have  presented  a  different 
question.  In  that  case,  if  he  had  taken  the 
deed  to  both,  or  to  the  wife  alone,  either  as  an 
advancement  to  her,  or  for  the  purpose  of  de- 
frauding creditors,  Guthrie  v.  Gardner,  19 
Wend.,  414,  I  should  have  been  prepared  to 
admit  that  the  deed  could  not  prevail  over  the 
mortgage.  Sugd.  Vend.,  689,  5th  Lond.  ed. 
The  husband,  being  himself  the  purchaser, 
could  not  get  rid  of  the  effect  of  having  no- 
tice of  the  mortgage,  by  taking  a  conveyance 
in  the  name  of  the  wife,  or  any  other  third 
person.  But  here  the  wife  was  the  purchaser. 
She  paid  the  purchase  money;  or  what  is  the 
same  thing,  gave  her  own  lands  in  exchange 
for  the  property  in  question. 

New  trial  denied. 

Affirmed-7  Hill,  427. 

Cited  in-10  N.  Y.,  518 ;  47  N.  Y.,  113 ;  3  Hun,  530 :  6 
Barb.,  T8 :  5  T.  &  C.,  569;  93  111.,  393 ;  8  Kan.,  534 ;  46 
Pa.  St.,  516. 


572*]        *NATIONAL  BANK 

v. 
NORTON,  Impleaded  with  SEAMAN  ET  AL. 

Partnership— Power  of  Partner  after  Dissolu- 
tion—Renewal  of  Note— Power  to  Settle — No- 
tice of  Dissolution. 

One  partner,  after  dissolution,  cannot  bind  his 
copartners  even  by  the  renewal  of  a  partnership 
note. 

Nor  will  a  power  reserved  to  him  in  the  articles 
of  dissolution  to  settle  the  business  of  the  firm,  and 
for  that  purpose  to  use  their  name,  enable  him  so  to 
bind  his  copartners. 

The  extent  of  a  power  to  settle,  considered  and 
discussed. 

In  an  action  against  makers  and  Indorsers  of  a 
note,  under  the  Act  of  April  25,  1832,  Sess.  L.  1838. 
p.  489,  the  plaintiff  cannot  resort  to  the  original 


NOTE.— Part nership— Power  of  partner  after  disso- 
lution—Renewal of  note. 

After  dissolution,  a  partner  who  is  authorized  to 
settle  up  the  business  of  the  firm,  cannot  renew  a  note 
in  the  partnership  name,  so  as  to  bind  copartners. 
Nat'l  Bank  v.  Norton,  supra ;  Parker  v.  Cousins,  2 
Gratt.,  372:  Myatts  v.  Bell,  41  Ala.,  222. 

That  a  partner  cannot  bind  copartners  after  dis- 
solution, by  promissory  note,  even  for  precedent 
firm  debt,  see  Woodworth  v.  Downer,  13  Vt.,  522; 
Graves  v.  Merry,  6  Cow.,  701 ;  Long  v.  Story.  10  Mo., 
036;  Cunningham  v.  Bragg.  37  Ala.,  436;  Lusk  v. 
Smith..  8  Barb.,  570. 

As  to  necessity  for  and  sufficiency  of  notice  of  disso- 
lution, see  Lansing  v.  Gaine,  2  Johns.,  300,  note; 
Bristol  v.  Sprague,  8  Wend..  423.  note. 

As  to  general  power  of  individual  partner  to  bind 
firm  ;  see  reference  note  to  Mechanics,  etc.,  Bank  v. 
Dakin,  24  Wend.,  411. 
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consideration  as  an  independent  ground  of  recov- 

The  acts  of  one  partner,  though  after  dissolution, 
will  bind  his  copartners  in  respect  to  all  persons 
who  have  previously  dealt  with  them  us  a  firm,  ex- 
cept those  to  whom  actual  notice  of  the  dissolution 
has  been  given. 

Notice  of  dissolution  published  in  a  newspaper, 
and  thus  accidentally  reaching -a  bank  director,  is 
not  equivalent  to  actual  notice  to  the  Bank  ;  espe- 
cially where,  by  the  charter,  the  director  has  no 
power  to  act  for  the  institution  save  in  conjunction 
with  others. 

Otherwise,  semble,  of  notice  to  a  director  with  ex- 
press instructions  to  communicate  it  to  the  Board 
of  Directors. 

The  acts  of  an  officer  of  a  Corporation,  unless  of- 
ficial, or  within  the  compass  of  an  agency  delegated 
to  him,  are  not  binding  on  the  Corporation. 

Citations-1  Pet.,  351,  367-374 ;  1  McCord.  16,  388  ;  17 
Wend.,  624;  22  Wend.,  183:  Web.  Die.,  "Settle,"  pi. 
18,  4th  ed.:  1  H.  Bl.,  155;  3  Day,  353,  491,  495;  1  Nott. 
&  McC.,  561 ;  4  Johns..  224 ;  3  Eap.,  108,  111 ;  3  Johns., 
536 :  Laws.  1832,  p.  489 :  Laws,  1829,  p.  468,  sec.  12 ;  1 
Hall,  480.  497,  557 ;  22  Pick.,  24,  31 ;  11  Serg.  &  R.,  267, 
269  ;  21  Pick.,  270. 

A  SSUMPSIT.  tried  at  the  N.  Y.  Circuit  in 
li  March,  1841,  before  Qridley,  C.  Judge. 

The  action  was  brought  by  the  National 
Bank  against  the  defendants  as  makers  and  in- 
dorsers  of  a  promissory  note;  the  declaration 
containing  the  common  money  counts,  with  a 
copy  of  the  note  annexed.  Norton  alone  de- 
fended the  suit. 

The  note  annexed  -to  the  declaration  was 
dated  January  18th,  1840,  and  purported  to 
have  been  indorsed  by  "Seaman  and  Norton" 
as  first  indorsers,  and  Henry  J.  Seaman  as  sec- 
ond indorser;  "Seaman  &  Norton"  being  the 
name  of  a  former  firm,  composed  of  the  said 
Henry  J.  Seaman  and  the  defendant,  Norton. 

Both  the  indorsements  were  in  Seaman's 
handwriting;  and  the  principal  question  in  the 
case  was,  whether,  under  the  circumstances, 
and  as  in  favor  of  the  plaintiffs  in  this  suit, 
the  indorsement  of  the  firm  name  by  him  was 
an  act  binding  upon  Norton. 

*It  appeared,  among  other  things,  [*573 
that  the  firm  of  "  Seaman  &  Norton  "  was  dis- 
solved February  1,  1837;  and  on  that  day  a  no- 
tice of  the  dissolution  signed  by  Seaman  and 
the  defendant  Norton  was  published  in  the 
"  Courier  and  Enquirer,"  a  newspaper  in  the 
City  of  New  York,  where  the  firm  business 
had  been  carried  on,  and  where  the  plaintiffs 
also  conducted  their  business.  The  notice  was 
as  follows:  "  The  copartnership  heretofore 
existing  between  the  subscribers  under  the  firm 
of  Seaman  &  Norton  is  this  day  dissolved  by 
mutual  consent.  The  business  of  the  firm  will 
be  settled  by  Henry  J.  Seaman,  who  is  duly 
authorized  to  sign  the  name  of  the  firm  for 
that  purpose."  A  witness  testified  that,  by  the 
terms  of  the  dissolution,  Seaman  was  to  take 
the  effects  of  the  firm,  and  settle  all  its  liabil- 
ities. 

It  further  appeared,  that  January  24,  1837, 
the  plaintiffs  discounted  a  note  for  the  firm  of 
Seaman  &  Norton,  of  a  large  amount,  drawn 
by  the  same  makers  with  the  one  in  question 
and  indorsed  by  the  firm  ;  that  this  note  was 
held  by  the  plaintiffs  when  the  dissolution  of 
the  firm  of  Seaman  &  Norton  took  place  ;  that 
it  had  been  renewed  from  time  to  time  with 
deductions,  as  payments  were  made;  and  that 
the  note  in  question  was  given  by  way  of  re- 
newal thereof,  for  the  balance  then  remaining 
due  on  the  original  loan. 
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It  also  appeared  from  the  testimony  of  Seth 
"Grosvenor,  that  he  was  a  director  in  the  Na- 
tional Bank,  plaintiffs,  in  1837  ;  that  he  then 
knew  of  the  dissolution  of  the  firm  of  "  Sea- 
man &  Norton;"  that  he  saw  a  notice  of  it  pub 
lished  in  the  newspapers  of  the  City  of  N.  Y. 

The  circuit  judge  ruled  at  the  trial,  that  the 
notice  of  dissolution  above  set  forth,  only  im- 
ported that  Seaman  had  power  to  settle  the 
business  of  the  firm,  etc. ;  and  that  this  did  not 
give  him  the  right  to  make  the  note  in  ques- 
tion, even  by  way  of  renewing  the  former  one. 
He  further  held,  that  the  fact  of  the  dissolu- 
tion coining  to  the  knowledge  of  Mr.  Gros- 
venor, one  of  the  plaintiffs'  directors,  whose 
duty  as  a  member  of  the  Board  of  Directors 
574*J  was  to  pass  on  the  *discount  and  re- 
newal of  notes,  and  who,  therefore,  might  be 
regarded  as  the  plaintiffs'  agent,  was  sufficient 
to  charge  the  plaintiffs  with  actual  notice  there- 
of. A  nonsuit  having  been  ordered  as  in  fa- 
vor of  Norton,  the  plaintiffs  now  moved  to  set 
the  same  aside,  and  for  a  new  trial  upon  a  case. 

Mr.  D.  Selden,  for  the  plaintiffs,  insisted 
that,  by  the  terms  of  the  dissolution  and  the 
published  notice,  Seaman  was  authorized  to 
use  the  firm  name  for  the  purpose  of  settling 
the  partnership  concerns  ;  and  this,  if  other 
authority  were  wanting,  gave  him  the  right  of 
using  the  firm  name,  in  respect  to  the  note 
sued  upon.  But  a  partner,  as  such,  has  the 
right  to  renew  notes  of  the  firm  after  dissolu- 
tion, where  the  effect,  as  in  this  case,  is  to  di- 
minish the  obligation  of  the  partners.  He  fur- 
ther contended  that  the  circuit  judge  erred  on 
the  point  of  noticeof  the  dissolution;  lhatsuch 
notice  to  a  director,  would  not  charge  the  Bank 
as  having  had  Actual  notice;  and  that  Seaman 
&  Norton,  having  dealt  as  a  firm  with  the 
plaintiffs,  prior  to  the  dissolution,  actual  no- 
tice alone  could  absolve  Norton  from  liability. 
The  plaintiffs,  moreover,  should  have  been  per- 
mitted to  recover  as  against  the  firm  on  the 
original  consideration;  as  the  renewal  note,  if 
invalid,  did  not  extinguish  their  previous  lia- 
bility. 

Mr.  C.  M'Vean,  contra,  denied  that  one 
partner  could  thus  bind  his  copartner  by  a  re 
newal  of  the  partnership  note  in  the  name  of 
the  firm,  after  dissolution.  Seaman  derived  no 
.authority  from  that  relation  to  give  the  note 
in  question.  Bk.  of  8.  G.  v.  Humphreys,  1 
M'Cord,  388;  Bettv.  Morrison,  1  Pet.,  351;  Col- 
ly, Part.,  314;  Vernon  v.  Manhattan  Co.,  17 
Wend.,  524;  8.  C.,  22  Id.,  183. 

Nor  did  the  authority  in  this  case  to  settle, 
and  use  the  partnership  name,  give  Seaman 
-the  power  to  bind  the  firm,  by  the  renewal 
note  in  question.  It  was  limited  as  strongly  a 
the  most  guarded  language  could  limit  it.  1  H. 
Bl.,  155;  3  Day,  353;  White  v.  Ins.  Co.,  1  Nott 
575*]  *&  McC.,  561;  Foltz  v.  Pourie,  2  Dess.. 
40;  Sanford  v.  Mickles,  4  Johns.,  224;  Hackley 
v.  Patrick,  3  Johns.,  536  ;  Chit.  Bills,  60.  ed. 
of  1839;  1  McCord,  16;  Colly.  Part.,  314,  315  ; 
3  Esp.  N.  P.,  111.  The  authority  was  intend 
ed  to  prevent  Norton  from  settling;  and  to  con 
fine  that  right  to  Seaman,  who  took  the  part 
nership  effects. 

If  th'j   plaintiffs   were  dealers  with  the  de 
fendants,  the  publication  of  the  dissolution  in 
4he  gazette  taken  by  the  plaintiffs,  and  th 
.knowledge  of  the  director  when  it  occurred 
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rom  such  publication,  were  sufficient  to  charge 
he  plaintiffs  with  actual  notice.  Colly.  Part., 
510,  311;  Vernon  v.  Manhattan  Go.,  17  Wend., 
524;  8,  G.,  22  Id.,  183;  Bk.  of  8.  G.  v.  Humph- 
•eys,\  M'Cord,  388;  Ketcham  v.  Glark,  6  Johns., 
144;  Irby  v.  Vining,  2  M'Cord,  379;  3  Day,  353. 

The  plaintiffs  could  not  recover  on  the  orig- 
nal  note.  If  they  gave  it  up  and  knew  of  the 
dissolution,  they  lost  their  right  of  action  on 
t.  The  first  note,  moreover,  was  indorsed  by 
and  discounted  to  the  defendants,  Seaman  & 
Norton,  and  the  note  produced  was  indorsed 
by  them,  and  by  Henry  J.  Seaman  as  a  sec- 
ond indorser,  who,  in  that  capacity,  negotiated 

to  the  plaintiffs.  And  again;  this  suit  was 
brought  against  the  makers  as  well  as  the  in- 
dorsers  under  the  statute,  and  the  statute  con- 
Jines  the  plaintiffs  to  the  note  annexed  to  the 
declaration.  2  R.  8.,  274,  275,  2d  ed. 

By  the  Court,  Cowen,  J.  It  is  settled  that 
one  partner  cannot  bind  the  other  after  disso- 
lution, even  by  the  renewal  of  a  partnership 
note.  This  is  the  making  of  a  new  contract  by 
one  for  all  the  partners,  after  his  authority  is 
revoked.  During  the  continuance  of  the  part- 
nership he  is  entitled  to  act  for  all,  as  their 
general  agent.  On  dissolution,  he  ceases  to 
bold  that  character,  and  must  be  considered  as 
a  mere  joint  debtor.  This  leaves  to  him  the 
power  of  payment  in  respect  to  debts  due  from 
the  firm,  but  with  slight  exception,  if  any, 
nothing  more.  Bell  v.  Morrison,  1  Pet.,  351, 
*367-374,  and  cases  there  cited;  Bk.  0/[*576 
8.  C.  Y.  Humphreys,  1  M'Cord,  388.  The  doc- 
trine was  assumed  without  question  in  Ver- 
non v.  Manhattan  Co.,  17  Wend.,  524;  8.  G., 
22  Id.,  183;  and  may  be  considered  as  adjudi- 
cated in  that  case  both  by  this  court  and  the 
court  of  dernier  ressorl. 

The  note  in  question,  a  renewal  note,  which 
had  been  running  in  the  Bank  before  the  dis- 
solution, was  renewed  by  Seaman,  one  of  the 
partners,  afterwards.  It  was,  of  course,  void 
in  respect  to  Norton,  his  copartner,  unless  a 
power  of  renewal  was  expressly  delegated  at 
the  time  of  the  dissolution.  The  plaintiffs  claim 
that  such  power  was  delegated,  and  base  them- 
selves on  the  clause  in  the  advertisement  of 
dissolution  declaring  that  the  business  of  the 
firm  was  to  be  settled  with  Seaman,  who  was 
authorized  to  sign  the  name  of  the  firm  for 
that  purpose.  This  was  no  more  than  a  power 
to  liquidate  partnership  demands  and  sanction 
the  liquidation  by  the  firm  name.  It  no  more 
gave  power  to  renew  the  old  note,  than  to  give 
one  payable  in  chattels.  A  says  to  B,  settle 
my  debts  with  C,  and  sign  my  name  for  the 
purposes  of  such  settlement.  It  is  a  strained  and 
unnatural  construction  to  say,  that  B  may  use 
A's  name  in  extinguishing  the  old  contract  by 
executing  such  a  new  one  in  A's  name  as  he 
pleases.  The  agent  can  do  no  more  than  deal 
wiih  the  old  debt  by  paying  or  stating  an  ac- 
count. The  word  "  settle,"  as  here  used  in  re- 
spect to  the  debts  due  from  the  firm,  and  the 
word  "business "no  doubt  covers  these,  is 
thus  defined  by  Mr.  Webster:  "To  adjust;  to 
liquidate  ;  to  balance  or  to  pay  ;  as,  to  settle 
accounts."  Web.  Die.  "  Settle,"  pi.  18,  4toed. 
That  this  is  so  understood  by  courts,  may  also, 
I  think,  be  collected  from  several  of  the  cases 
cited  by  the  learned  counsel  for  the  defendant 
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on  the  argument.  Kilgour  v.  Finly*on,  1  H. 
Bl..  155;  Mowatt  v.  Ilowland.  8  Day,  853; 
White  v.  In».  Co.,  1  Noll  &  McC.,  5«1 :  San- 
ford  v.  Mickto.  4  Johns.,  224.  Others  cited  by 
him  are  in  point.  Abel  v.  button,  8  Esp.  108, 
111;  Martin  v.  Walton,  I  McCord,  16;  Hackley 
v.  Patrick,  8  Johns.,  586.  These  were  all  cases 
577*]  of  an  express  authority  *to  settle,  after 
dissolution,  yet  the  first  holds  that  the  power 
did  not  extend  to  indorsing  a  partnership  note 
even  in  liquidation  of  a  partnership  debt.  In 
the  second,  it  was  denied  to  be  a  power  of  re 
newal;  and  in  the  third,  a  power  of  adjust- 
ment was  denied  to  operate  as  an  authority  to 
sign  an  account  stated.  In  the  case  at  bar  an 
express  power  to  use  the  name  is  given;  but  it 
is  confined  to  the  purposes  of  adjustment  (set- 
tlement). The  words  did  not  work  an  exten- 
sion of  power  in  any  respect  beyond  the  form 
of  doing  the  business. 

Were  the  points  already  considered,  there- 
fore, the  only  ones  in  the  case,  there  can  be  no 
doubt  that  the  plaintiffs  were  properly  non- 
suited. No  verdict,  upon  the  ground  that  the 
indorsement  being  inoperative  left  the  old 
claim  against  these  parties  untouched,  could 
be  taken  against  the  firm  for  the  original  con- 
sideration. Such  a  position  would  be  quite 
doubtful  in  any  view;  for  the  present  note  was 
operative  as  to  all  who  had  actually  made  and 
indorsed,  and  was  doubtless  received  as  an 
agreed  substitute  or  discharge  of  the  firm  note. 
It  was  not  a  mere  nullity,  like  usurious  or 
forged  paper.  But  a  decisive  answer  lies  in  the 
form  of  the  action.  It  was  brought  as  a  joint 
action  for  several  claims  under  the  Statute  of 
1832,  Sess.  L.,  p.  489,  by  a  declaration  contain 
ing  the  common  counts,  with  a  copy  of  the 
note,  against  makers  and  indorsers.  In  such 
an  action  you  cannot  go  behind  the  note  im- 
mediately in  suit,  nor  do  I  see  that,  independ- 
ently of  the  statute,  the  plaintiffs  could  have 
done  any  better.  Viewed  at  common  law, 
here  would  be  a  plain  misjoinder  of  parties 
defendants. 

These  considerations,  however,  are  not  yet 
decisive  against  the  plaintiffs.  The  note  in 
question  being  an  attempt  to  renew  an  old  note 
of  the  firm,  which  lay  in  the  plaintiffs'  bank, 
and  was  confessedly  binding  on  the  firm,  the 
partners  must  be  considered  as  dealers  with 
the  plaintiffs,  who  were  therefore  entitled  to 
actual  notice  of  the  dissolution  before  they 
could  be  affected  by  it.  Vernon  v.  Manhattan 
578*]  *Co,,  17  Wend.,  524;  8.  C.,  on  error, 
22  Id.,  183.  (a)  Such  actual  notice  did  in  fact 
reach  Qrosvenor,  a  director  of  the  plaintiffs; 
and  notice  to  the  agent  is  notice  to  the  princi- 
pal. The  rule,  however.does  not  mean  an  agent 
with  powers  short  of  the  transaction  to  which 
his  notice  relates.  A  director,  as  such,  has  no 

(a)  As  to  those  who  have  had  no  dealings  with  the 
firm  prior  to  the  dissolution,  notice  by  advertise- 
ment in  a  newspaper  of  the  city  or  county  where 
the  business  is  carried  on  will  suffice.  Ketcham  v. 
Clark,  6  Johns.,  144,  147, 148;  Mowatt  v.  Howland.  3 
Day,  353  r  Lansing  v.  Gaine  el  al.,  Z  Johns.,  300 : 
Nott  v.  Downing.  6  La.  (Curry).  680,  683 ;  Graves  v. 
Merry,  6  Cow.,  701;  Kelley  v.  Hurlburt.  &  Id.,  634; 
Martin  v.  Walton,  1  McCord,  16  ;  Shaffer  v.  Snyder. 
7  Serg.  &  R..  503,  504 ;  Bk.  of  8.  C.  v.  Humphreys.  1 
McCord.  588 ;  Colly.  Part,  311,  312,  Springf.  ed..  1834. 
In  respect  to  a  dormant  partner,  no  notice  whatever 
is  requisite :  he  being  protected  from  the  acts  of  his 
copartners  by  dissolution  alone.  Kelley  v.Hurlburt, 
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independent  powers  of  business  by  the  Act  In- 
corporating the  plaintiffs.  Seas.  L.  of  1829,  p. 
468,  sec.  12.  He  is  but  one  of  fifteen  directors- 
who  must  act  as  a  Board,  and  can  act  in  no 
other  way  as  directors.  One  may  certainly  be 
clothed  with  other  powers.  Grosvenor,  for 
instance,  might  have  been  made  renewal  agent 
generally  or  of  the  note  in  question ;  and  having 
that  capacity,  the  notice  of  dissolution  might 
have  affected  the  Bank,  not  as  notice  to  a  di- 
rector, but  to  an  agent  representing  the  Bank 
in  a  particular  department  of  business.  Inde- 
pendently of  that,  a  notice  of  the  dissolution 
given  to  him  for  the  express  purpose  of  being 
communicated  to  the  Board,  would,  perhaps, 
have  been  sufficient,  for  the  duty  of  making 
the  communication  would  then  have  devolved 
upon  him  as  director.  He  must  necessarily, 
perhaps,  be  considered  as  the  agent  of  the 
Bank  to  that  extent.  On  this,  however,  we  are 
not  called  upon  to  pass  one  way  or  the  other, 
nor  *do  we  mean  to  do  so.  In  the  case  [*5  7  & 
at  bar,  he  was  not  addressed  as  one  of  the  di- 
rectors. He  happened  to  know  the  fact  of  dis- 
solution, as  a  director  or  other  corporator  may 
do,  without  perhaps  being  aware  that  the  Bank 
could  be  prejudiced  by  it.  Not  having  any  in- 
timation that  it  was  material,  it  is  too  much, 
even  if  the  point  were  in  the  case,  to  insist  on 
a  presumption  that  he  ever  communicated  the 
fact  to  the  Board.  Not  having  acquired  his 
knowledge  as  director,  there  is  no  room  for 
presumption  either  on  the  ground  of  duty  or 
interest.  In  Fulton  Bk.v.  Benedict,  1  Hall,  480, 
497,  557,  the  judge  told  the  jury  that  notice  to- 
a  director  who  appeared  to  have  had  charge  of 
the  business  to  which  it  related  was  not  notice 
to  the  Bank. unless  communicated  to  the  Board, 
or  to  the  officers  of  the  Bank.  Oakley,  </.,  said 
the  charge  was  too  narrow  for  the  case,  add- 
ing: "I  think  that  under  some  circumstances, 
notice  to  a  director  ought  to  charge  the  corpo- 
ration, as  where  the  director  acts  in  any  par- 
ticular business  as  the  special  agent  of  the 
Bank,  as  in  the  case  of  Rathbone.  He  was  one 
of  a  committee  to  inquire  as  to  this  very  note," 
etc.  The  Washington  Bk.  v.  Lewi«,  22  Pick., 
24,  31,  takes  the  same  view  of  a  director's 
agency.  In  Hartford  Bk.  v.  Hart,  3  Day,  491 
-495,  the  court  said,  the  directors  have  certain 
powers  resulting  from  their  Act  of  incorpora- 
tion, and  are,  for  certain  purposes,  agents,  and 
their  acts,  when  in  strict  relation  to  their 
agency,  are  binding  on  the  corporation.  See, 
also,  Stewart  v.  Huntington  Bk.,  11  Serg.A  R., 
267,  269,  and  Hayward  v.  Pilgrim  Society.  21 
Pick.,  270.  These  cases  show,  what  is  indeed 
quite  plain,  that  the  acts  of  a  director  or  other 
officer  of  a  corporation,  unless  official,  or  in 
respect  to  his  agency,  are  no  more  operative  as 
against  the  institution  than  the  acts  of  any  or- 

5  Cow..  534 ;  Carter  v.  Whalley.  1  B.  &  Ad.,  11 ;  Arm- 
strong v.  Hussey,  12  Serg.  &  R..  315. 

It  seems,  that  where  actual  notice  of  dissolution 
Is  necessary,  proof  that  the  party  (e.  g.,  a  bank)' 
sought  to  be  charged  with  it,  took  a  newspaper  in 
which  the  notice  was  published,  is  a  fact  from  which, 
the  jury  are  authorized  to  infer  actual  notice:  Bk. 
of  8.  C.  v.  Humphreys,  1  McCord,  388;  Martin  v. 
Walton.  Id.,  16 ;  and  see  Green  v.  Merch.  Ins.  Co., 
10  Pick.,  402,  406,  407 :  but  is  not  per  «e  equivalent  to- 
actual  notice.  Vernon  v.  Manhattan  Co..  22  Wend., 
183. 191, 192:  S.  C.,  17  Id.,  524,  527;  see,  also,  Rowley  v. 
Home,  3  Bing.,  2. 
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dinary  corporator;  and  these  no  more  so  than 
the  act*  of  a  stranger. 

In  the  case  at  bar  the  learned  judge  held, 
that  proof  of  publishing  the  notice,  and  actual 
knowledge  in  the  director  whose  duty,  as  one 
of  the  Board,  it  was  to  pass  on  the  discount 
and  renewal  of  notes,  and  who  was,  therefore, 
58O*]  to  be  *regarded  as  the  agent  of  the 
plaintiffs,  was  sufficient  proof  of  their  knowl- 
edge. In  this  we  think  he  erred.  The  Board 
were  the  agents  for  the  purposes  mentioned, 
and  they  should  acquire  this  sort  of  knowledge 
as  such,  or  at  least  the  firm  should  show  no- 
tice brought  home  to  some  other  agent  spe- 
cially authorized  by  the  Bank, or  by  the  course 
of  their  business,  to  receive  it. 

A  new  trial  should,  therefore,  be  granted, 
the  costs  to  abide  the  event. 

New  trial  ordered. 

Dissolution  of  partnership — Power  of  partners  to 
l)ind  firm,  after.  Explained— 4  Trans.  App.,  445. 

Reviewed-36  Am.  Rep.,  391,  392  (53  Md.,  25). 

Cited  in— 2  Hill,  521 ;  2  N.  Y.,  531 :  51  Am.  Dec.,  328; 
54  N.  Y..  539;  1  Lans..  456;  11  Hun.  35;  33  Hun.  392;  3 
Barb.,  533;  6  Barb.,  250;  8  Barb..  578;  98  111.,  120;  51 
Am.  Dec.,  328. 

Notice  of  dissolution— Sufficiency  and  effect  of.  Dis- 
approved—37  N.  Y.,  323. 

Cited  in-12  N.  Y.,  289  ;  44  N.  Y.,  520;  69  N.  Y.,  575 
(25- Am.  Rep.,  248) :  89  N.  Y.,  631 :  18  Hun,  41 ;  23  Hun, 
503 ;  24  Hun,  262  ;  32  Hun,  392 ;  2  Barb.,  554 ;  24  Barb., 
332;  4  Sandf.,  97;  29  Am.  Rep.,  263  (11  Vroom.,  437) ; 

39  Am.  Rep.,  320  (72  Me.,  228). 

"Settle"— Definition  of  term.  Cited  in— 61  N.  Y.,  649; 
4  Sandf.,  97. 

Corporation— What  acts  of  officers  binding  upon. 
Limited— 6  Duer,  5. 

Cited  in-96  N.  Y.,  559 ;  26  Barb.,  584 ;  4  Daly,  312; 

40  N.  J.  L.,  437 ;  39  Am.  Rep.,  320  (72  Me.,  228). 
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Conveyance  of  Property  to  Sons — Covenant  to 
Support  Minor  Child — Party  Boarding  and 
Clothing  Child  after  He  Left  Covenantor  can- 
not Recover  therefor. 

The  plaintiff,  a  man  of  advanced  agre,  transferred 
a  house  and  some  other  property  to  the  defendant 
and  another,  his  two  sons,  they  covenanting-  to  pay 
his  debts,  amounting  to  within  $450  of  the  value  of 
the  property,  and  to  support  him  during  life ;  also 
to  "  keep  and  maintain  his  two  younger  children, 
one  of  whom  was  J.,  then  eleven  years  old,  until 
they  should  respectively  arrive  at  the  age  of  twen- 
ty-one, "  in  a  manner  suitable  for  the  said  P.  (the 
plaintiff)  to  provide  for  them  in  case  he  should  live 
and  had  not  conveyed  away  his  property."  J.  hav- 
ing remained  with  the  def endantsix  years  under  this 
arrangement,  left  him  and  had  not  since  returned. 
Held,  that  the  plaintiff  could  not  recover  for  J.'s 
board  or  clothing  after  he  had  thus  left,  the  cove- 
nant, in  effect,  only  binding  the  defendant  and  his 
brother  to  provide  for  him  as  a  member  of  the  fam- 
ily; especially,  as  it  did  not  appear  that  the  plaintiff 
had  incurred  any  expense  on  J.'s  account,  or  that 
the  latter  had  at  all  suffered  for  want  of  aid. 

pOVENANT,  tried  before  Cushman,  C. 
\J  Judge,  at  the  Albany  Circuit,  in  December, 
1839.  The  plaintiff  owned  a  house  and  some  oth- 
er property,  worth  in  all  about  $600,  and  owed 
debts  to  about  $150;  and  April  8,  1828,  entered 
into  a  sealed  contract  with  his  two  sons,  Abra 
ham  Pool,  the  defendant,  and  John  Pool,  Jr., 
by  which  the  plaintiff  assigned  his  property  to 
the  two  sons,  and  they,  on  their  part,  cove- 
nanted to  pay  the  plaintiff's  debts.  They  fur- 
ther covenanted  as  follows  :  That  we  "  will 
keep  and  maintain  our  said  father,  John  Pool, 
in  boarding,  lodging,  washing,  clothing,  med- 
681*]  icine  and  suitable  attendance,  *andall 
other  necessary  things,  suitable  for  his  condi- 
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tion  in  life,  for  and  during  his  natural  life." 
Also,  '•'  That  we  will  keep  and  maintain  Jere- 
miah Pool,  the  son  of  the  said  John  Pool,  and 
Dorothy  Pool,  the  daughter  of  the  said  J.  P., 
until  they  shall  respectively  arrive  at  the  age 
of  twenty-one  years;  that  is  to  say,  we  will 
keep  and  provide  for  them  in  a  manner  suit- 
able for  the  said  John  Pool  to  provide  for  them 
in  case  he  should  live  and  had  not  conveyed 
away  his  property."  The  action  was  brought 
for  not  keeping  and  maintaining  the  plaintiff's 
son  Jeremiah  in  pursuance  of  the  covenant. 

The  plaintiff  was  about  sixty-eight  years  old, 
and  Jeremiah  was  about  ten  or  eleven  year* 
old  when  the  contract  was  made.  Jeremiah 
lived  with,  and  was  provided  for  by  the  de- 
fendant until  he  was  about  seventeen  years 
old,  and  then  voluntarily  left  the  defendant, 
and  never  returned.  It  did  not  appear  how 
or  by  whom  he  had  been  provided  for  after 
he  left  the  defendant.  The  plaintiff  proved 
that  it  would  be  worth  $25  a  year  to  clothe 
Jeremiah  from  the  time  he  left  the  defendant 
until  he  was  twenty  one  years  old.  The  judge 
decided  that  the  defendant  was  not  bound  to 
board  Jeremiah  after  he  went  away,  but  he 
was  bound  to  provide  him  with  clothing  after 
he  left  ;  and  that  the  plaintiff  was  entitled  to 
recover  such  amount  as  would  be  sufficient  to 
clothe  Jeremiah  from  the  time  he  left  until  he 
was  twenty-one  years  old.  The  defendant  ex- 
cepted,  and  the  jury  found  a  verdict  for  the 
plaintiff  for  $112.  The  defendant  now  moved 
for  a  new  trial  on  a  bill  of  exceptions. 

Mr.  S.  Cheever,  for  defendant. 

Mr.  M.  T.  Reynolds,  for  plaintiff. 

By  the  Court,  Bronson,  J.  If  we  look  at 
the  contract  in  connection  with  the  facts  as 
they  existed  at  the  time,  there  can  be  no  great 
difficulty  in  understanding  what  the  parties 
meant  by  this  family  arrangement.  The  plaint- 
iff, being  then  about  sixty  eight  years  old,  trans- 
ferred his  little  property  to  his  two  sons,  Abra- 
ham and  John, on  their  undertaking  *to  [*58S£ 
pay  his  debts  and  provide  for  him  for  life;  and 
on  their  further  agreement  to  provide  for  the 
plaintiff's  two  younger  children,  Jeremiah  and 
Dorothy,  until  they  should  respectively  attain 
the  age  of  twenty-one  years.  The  two  sons 
were,  of  course,  to  have  possession  of  the  house 
and  other  property  ;  and  I  think  it  quite  evi- 
dent that  the  plaintiff  was  to  live  with  them. 
Such,  also,  must,  I  think,  have  been  the  inten- 
tion in  relation  to  the  two  younger  children. 
Abraham  and  John  were  "  to  keep  and  main- 
tain," or,  as  it  is  afterwards  expressed,  "keep 
and  provide"  for  them;  and  it  was  to  be  done 
"in  a  manner  suitable  for  the  said  John  Pool 
(the  father)  to  provide  for  them  in  case  he 
should  live  and  had  not  conveyed  away  his 
property."  In  short,  the  intention  seems  to' 
have  been,  that  Abraham  and  John  should  be- 
come the  head  of  the  family,  and  should  stand 
in  loco  parentis  to  the  two  younger  children. 
The  property  which  the  two  sons  received  did 
not  exceed  $450  in  value  after  the  payment  of 
debts,  and  it  is  impossible  to  suppose  that  they 
were  to  provide  for  the  two  children  in  any 
other  way  than  as  members  of  their  family. 
Jeremiah  remained  with  and  was  provided 
for  by  the  defendant,  until  he  became  old 
enough  to  render  his  services  of  some  value, 
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and  then  voluntarily  went  away  and  never  re- 
turned. After  he  became  seventeen  years  of 
age,  it  is  but  reasonable  to  suppose  that  he  was 
able  to  earn  something  more  than  enough  to 
procure  board  and  clothing  suited  to  his  con- 
dition in  life ;  and  as  the  defendant  provided 
for  him  when  helpless,  and  lost  the  benefit  of 
hi-  services  when  they  would  have  been  valu- 
able, it  is  the  defendant,  and  not  the  plaintiff, 
who  hits  reason  to  complain. 

But  should  we  wholly  disregard  the  amount 
of  consideration,  I  do  not  see  how  this  recov- 
ery can  stand.  The  plaintiff  did  not  show  that 
he"  had  supported  Jeremiah  or  incurred  any  ex 
pense  whatever  on  his  account  since  the  mak- 
ing of  the  contract.  Nor  did  it  appear  that 
Jeremiah  had  suffered  in  any  way  for  the  want 
of  the  defendant's  aid.  And  besides,  it  is  fair- 
583*]  ly  inferable  from  the  case,  that  *the 
defendant  was  ready  and  willing  to  continue  a 
suitable  provision  for  Jeremiah — he  was  ready 
and  willing  to  "keep  and  maintain"  him — and 
was  only  prevented  from  doing  so  by  the 
wrongful  act  of  the  other  party.  It  is  impos- 
sible to  maintain  that  this  contract  bound  the 
defendant  to  provide  for  Jeremiah  although 
the  latter  should  refuse  to  accept  the  provision ; 
and  yet  such,  in  effect,  is  the  case  on  which 
the  plaintiff  has  recovered.  If  there  was  the 
least  color  for  saying  that  the  defendant  had 
not  always  made  a  suitable  provision  for  Jere- 
miah before  he  went  away,  it  is  a  sufficient 
answer  that  the  case  was  not  put  upon  that 
ground  at  the  circuit. 

I  see  no  ground  for  the  distinction  which 
was  taken  on  the  trial  between  board  and  cloth- 
ing. But  that  is  not  important,  as  the  plaintiff 
was  not  entitled  to  recover  either  for  the  one 
or  the  other. 

New  trial  granted. 

Cited  in-96  N.  Y.,  113 ;  8  Barb.,  417 :  13  Barb.,  Ill; 
23  Barb.,  268  ;  27  Barb.,  648;  35  Barb.,  627. 


MORTON  v.  NAYLOR. 

Sill  of  Exchange — What  is  not — Equitable  As- 
signment of  Fund. 


An  order  not  payable  on  its  face  In  money,  and 
drawn  on  a  particular  fund,  isn.it  a  UllofeKOOKiM 
within  1  It.  8..  757,  sec.  6,  2d  ed.,  requiring  a  writt.  n 
acceptance.  So  held,  in  respect  to  an  order  by  a 
landlord  on  his  tenant  to  pay  the  rente  accruing 
during  a  specified  period ;  and  this,  though  it  ap- 
peared on  inquiry  allunde  that  the  rents  were  pay- 
able In  money. 

Where  a  landlord,  for  value  received,  gave  an  or- 
der on  his  tenant  to  pay  W.  the  rents  accruing  dur- 
ing a  certain  time,  which  the  tenant,  on  the  order 
being  presented,  said  he  would  do ;  and  the  land- 
lord subsequently  notified  the  tenant  not  to  pay. 
but  the  latter  disregarded  the  notice,  and  paid  the 
order ;  held,  that  the  tenant  did  right,  and  that  the 
landlord's  claim  for  the  rent  was  extinguished. 

An  order  of  this  nature  operates  an  equitable 
assign  merit  of  the  fund  on  which  it  is  drawn,  and 
the  drawee  being  notified  of  the  assignment,  must 
pay  accordingly,  though  there  be  no  formal  accept- 
ance either  written  or  verbal. 

Citations-1  R.  8.,  757,  2d  ed.,  sec.  6 ;  1  H.  Bl.,  239, 
342 ;  12  Johns.,  279.  289 :  1  Ves.,  Jr.,  280 ;  1  Madd.,  53 ; 
4  Sim.,  607 ;  3  Paige.  373 ;  5  Paige,  632,  641. 

ON  error  from  the  N.  Y.  C.  P.  Morton  sued 
Naylor  in  the  court  below.  The  decla- 
ration was  in  replevin,  for  taking,  etc.,  certain 
goods.  Avowry,  for  three  months  rent,  $200, 
due  by  one  Morgan,  tenant,  under  a  demise 
*from  J.  Russell,  who  granted  to  the  [*584 
defendant.  The  goods  were  distrained  on  the 
demised  premises.  Pleas  third  and  fourth,  in 
substance  that,  before  Russell  granted  to  the 
defendant,  he  for  value  received  made  his  bank 
check  of  $500,  payable  to  one  Warner;  and.  to 
secure  its  payment,  drew  a  written  order  on 
Morgan,  the  tenant,  to  pay  Warner  the  quar- 
terly rents  as  they  might  become  due  during 
the  year,  covering  the  rent  in  question;  which 
order  was  accepted  by  Morgan.  That  the 
check  not  being  paid  by  the  bank,  and  War- 
ner requiring  payment  of  the  rent  in  question 
from  Morgan,  the  latter  accordingly  paid  it. 
Replication  to  said  pleas,  that  before  Morgan 
accepted  the  order  on  him  to  pay  the  rent, 
Russell  revoked  it.  Rejoinder,  denying  the 
revocation,  and  concluding  to  the  country. 

The  proof  at  the  trial  was  that  Warner  pre- 
sented the  order  to  Morgan,  who  verbally  ac- 
cepted it,  telling  Warner  he  would  not  pay  to 
any  one  beside  him.  Morgan  told  Russell  that 
he  had  accepted  the  order,  and  the  latter  in- 
structed him  to  pay  accordingly;  but  after- 


NOTE.— 1.  Negotiable  instrument— What  constitutes 
— Definition  and  essentials  of.  See  Cook  v.  Satterlee, 
6  Cow.,  108,  note ;  Saxton  v.  Johnson,  10  Johns.,  418, 
note. 

2.  Equitable  assignment— Order  on  particular  fund. 
An  order,  draft  or  bill,  drawn  for  the  whole  of  a 
particular  fund,  is  an  equitable  assignment  of  such 
fund  to  the  payee,  and  binds  it  after  notice  to  the 
drawee.  Mandeville  v.  Welch,  5  Wheat.,  285 ;  Rob- 
bins  v.  Bacon,  3  Greenl,  (Me),  346 ;  Corser  v.  Craig, 
1  Wash.,  424 ;  Field  v.  Mayor,  etc..  6  N.  Y.,  179;  Lit- 
tlefield  v.  Storey,  3  Johns.,  425 ;  Creighton  v.  Hyde 
Park,  6  III.  App.,  272. 

Without  the  assent  of  the  debtor  the  creditor  can- 
not assign  the  part  of  a  debt.  Beardslee  v.  Morgner, 
70  Mo..  22 ;  Blin  v.  Pierce,  20  Vt.,  25 ;  Mandeville  v. 
Welch,  5  Wheat.,  285 ;  Shuttleworth  v.  Bruce,  7 
Robt.  (N.  Y.),  160. 

But  see  Exchange  Bank  v.  McLoon,  73  Me.,  498 ; 
Wellsburg  Bank  v.  Klmberlands  ,16  W.  Va.,  555. 

Some  appropriation  of  the  fund  is  necessary,  by 
transferring  it  in  such  a  manner  that  the  bolder 
would  be  authorized  to  pay  it  directly  to  the  credit- 
or. Hoyt  v.  Story,  3  Barb.,  262. 

The  assignee  of  a  chose  in  action,  negotiable  instru- 
ments excepted,  acquires  the  title  of  his  assignor, 
and  no  better,  the  debt  still  being  subject  to  equi- 
ties existing  between  the  original  debtor  and  cred- 
itor. Winchester  v.  Hackley,  2  Crancb,  342 ;  Murray 
v.  Gouverneur,  2  Johns.  Cas.,  438 ;  Clute  v.  Robin- 
son, 2  Johns.,  595 ;  Evans  v.  Ellis,  5  Den.,  640;  Mickk-s 
v.  Townsend,  18  N.  Y.,  575;  Bush  v.  Lathrop,  22  N. 
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Y.,  535 ;  Waters  v.  Allen.  5  Hill,  421 ;  Tinums  v.  Shan- 
non. 19  Md.,  298 ;  Brashear  v.  West,  7  Pet.,  608 ;  Con- 
oon  v.  VanMater,  15  N.  J .  L.,  481 ;  Ketchum  v.  Foot, 
15  Vt..  258 ;  Jack  v.  Davis,  29  Ga.,  219 ;  Ely  v. 
McNight,  30  How.  Pr.,  97 ;  Willis  v.  Twambly,  13 
Mass.,  206. 

Thits  rule  is  said  not  to  applg  to  latent  equities  re- 
siding in  third  persons  against  assignor  or  obligee. 

See  Mickles  v.  Townsend,  18  N.  Y.,  580 ;  Rodrig- 
uez v.  Heffernan,  5  Johns-  Ch.,  417 ;  Murray  v.  Lyl- 
burn.  2  Johns.Ch.,  441 ;  Bush  v.  Lathrop.  22  N.  Y.,  535. 

The  assignee,  in  order  to  protect  himself  against  a 
bona  flde  payment  by  the  obligor  to  the  assignor, 
must  give  notice  of  the  assignment.  Reed  v.  Mar- 
ble, 10  Paige,  409:  Van  Buskirk  v.  Ins.  Co.,  14  Conn., 
141;  Ward  v.  Morrison,  25  Vt.,  593;  Meghan  v.  Mills, 
9  Johns.,  64. 

Special  not  Ice  unnecessary.  Anderson  v.  Van  Allen, 
12  Johns.,  343;  Kellogg  v.  Krauser,  14Serg.  &  B.,  137. 

Effect  of  garnishment,  by  another  creditor  of  as- 
signor. See  Littlefleld  v.  Smith,  17  Me..  327 ;  Wood 
v.  Partridge,  11  Mass.,  491 ;  Bishop  v.  Holcomb,  10 
Conn.,  444. 

When  assignment  becomes  irrevocable.  See  Mun- 
ger  v.  Shannon,  61  N.  Y.,  251 ;  Shaver  v.  W.  U.  Tel. 
Co.,  ,57  N.  Y.,  459:  Risley  v.  Smith.  64  N.  Y.,  576; 
Schreyer  v.  Mayor,  etc.,  40  Super.  Ct.,  255. 

See,  generally,  as  to  equitable  assignments.  Shav- 
er v.  western  Union  Tel.  Co.,  57  N.  Y.,  469 ;  People 
v.  Comptroller.  77  N.  Y..  45 :  Atty.  Gen.  v.  Conti- 
nental Life  Ins.  Co.,  71  N.  Y.,  325 ;  Van  Gelder  v. 
Van  Gelder,  81  N  Y.,  625. 
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wards  forbade  the  payment,  because  Warner 
had  sued  him.  Morgan,  however,  paid  the 
order,  disregarding  the  countermand  of  Rus- 
sell. 

The  court  below  directed  a  verdict  for  the 
defendant,  to  which  the  plaintiff's  counsel  ex- 
cepted;  and  judgment  having  been  rendered 
accordingly,  the  plaintiff  sued  out  a  writ  of 
error. 

Mr.  J.  W.  Gerard,  for  plaintiff  in  error. 

Mr.  A.  L.  Jordan,  for  defendant  in  error. 

By  the  Court,  Cowen,  J.  There  is  no  color 
for  calling  the  order  on  Morgan  a  bill  of  ex- 
change, requiring,  therefore,  a  written  accept- 
ance within  the  statute.  1  R.  S.,  757,  2d  ed., 
sec.  6.  It  is  payable  out  of  a  particular  fund; 
and,  indeed,  is  not  payable  in  money  on  its 
face.  It  is  to  pay  rents,  which  may  be  due  in 
585*]  wheat,  fowls  or  services,  *as  well  as 
money.  It  is  an  order  to  pay  the  quarterly 
rents;  and  with  the  oral  explanation  that  the 
rent  was  pecuniary,  it  is  a  money  order,  ac- 
cepted by  parol,  but  sought  to  be  revoked  after 
acceptance  and  before  payment.  That  could 
not  be  done.  The  order  to  Morgan  was  an 
equitable  assignment  of  the  rent  in  question  to 
Warner,  with  notice  to  Morgan,  who  was 
bound  to  pay  it  according  to  the  order, wheth- 
er he  had  accepted  or  not.  The  cases  are  en- 
tirely decisive.  Israel  v.  Douglass,  1  H.  Bl., 
239,  242.  Here  Ld.  Loughborough  said,  in 
respect  to  an  order  like  the  one  in  question : 
"This  debt  is  with  the  consent  of  the  parties 
assigned  to  the  plaintiff  (the  payee).  Doug- 
lass (the  drawee)  has  notice  of  it,  and  assents, 
by  which  assent  he  becomes  liable  to  the  plaint- 
iff." This  case  was  recognized  and  strongly 
acted  on  in  Weston  v.  Barker,  12  Johns. ,  279, 
289.  Teates  v.  Groves,  1  Ves.,  Jr.,  280,  is  still 
more  nearly  in  point.  It  held  that  an  order 
without  acceptance  was  an  assignment,  and 
that  the  drawee  having  notice  merely,  might 
pay  it,  even  as  against  the  bankrupt  assignee 
of  "the  drawer.  Ex  parte  Alderson,  1  Madd., 
-53,  is  also  exactly  in  point.  In  Lett  v.  Morris, 
4  Sim.,  607,  such  an  order  was  enforced  as  an 
assignment,  though  the  drawee  refused  to  ac- 
cept. See,  also,  Clark  v.  Mauran,  3  Paige, 
373;  Bradley  v.  Root,  5  Id.,  632,  641,  and  cases 
there  cited.  I  refer  to  cases  in  chancery  to 
show  that  an  order  for  value  is  per  se  an  equi- 
table assignment  to  the  payee  of  the  debt  due 
from  the  drawee  to  the  drawer.  Our  own  rules 
at  law  as  to  enforcing  such  an  assignment  are 
well  known.  We  give  it  the  same  effect  as 
would  a  Court  of  Chancery.1 
586*]  *It  follows  that  the  payment  by 
Morgan  to  Warner,  extinguished  the  rent.  The 
distress  was  tortious,  and  the  court  should  have 
directed  a  verdict  for  the  plaintiff  below. 

Judgment  reversed. 

Equitable  assignment— What  is— Formal  accept- 
ance not  necessary.  Reviewed— 22  Barb.,  625. 

1.— See  Johnson  v.  Thayer.  5  Shepl.,  401 ;  Legro  v. 
Staples,  4  Id.,  252 ;  Adams  v.  Robinson  et  al.,  1  Pick., 
461 ;  Welch  v.  Mandeville,  1  Wh.,  233:  Mandeville  v. 
Welch,  5  Id.,  277.  In  the  latter  case,  it  was  said, 
that  the  rule  protecting  an  assignee,  after  notice, 
from  the  acts  of  the  assignor,  does  not  apply  to 
cases  where  the  assignment  is  only  of  part  of  a  fund. 
And  see,  Robbins  v.  Bacon,  3  Greenl.,  346 ;  Tiernan 
v.  Jackson,  5  Pet.,  580.  The  contrary,  however,  has 
been  held  in  this  State.  Taylor  v.  Bates,  5  Cow.,  376 ; 
Wheeler  v.  Wheeler,  9  Id.,  34 ;  Pattison  v.  Hull,  Id., 
747. 

HILL  1. 


Cited  in-5  Hill,  418 ;  25  N.  Y.,  242 ;  54  N.  Y.,  16 ;  57 
N.  Y.,  472  :  83  N.  Y.,  329  (38  Am.  Rep.,  426);  91  N.  Y., 
28 ;  1  Keyes,  199 ;  2  Abb.  App.  Dec.,  307  :  4  Lans.,  13 ; 
14  Hun,  359 :  30  Hun,  586 ;  6  Barb.,  187  ;  64  Barb.,  598  ; 
Edm.,  200  ;  8  Bos.,  523 ;  2  Sweeny,  376 ;  4  E.  D.  S.,  641 ; 
4  Leg.  Obs.,  71 ;  75  Ind.,  430 ;  40  Am.  Rep.,  392  (73  Me., 

Bill  of  exchange  requiring  written  acceptance— 
What  is.    Limited— 63  Mo.,  415. 
Cited  in— 61  N.  Y.,  257 ;  19  Hun,  417  ;  3  Bos.,  515. 


COOK  ET  AL.  v.  SPAULDING  ET  AL. 

Witness — Privilege  of  Party  in  Interest — Mem- 
ber of  Partnership. 

A  member  of  a  partnership  or  unincorporated 
banking  association  cannot  be  compelled  to  testify 
against  them  in  a  suit  prosecuted  for  their  benefit 
in  the  names  of  others. 

The  privilege  of  a  party  in  interest  of  refusing  to 
testify  has  not  been  affected  by  2  R.  S.,  405,  sec.  71. 

Citations-7  Cow.,  174 ;  1  Wend.,  20 : 11  Wend.,  537  : 
7  Mass.,  131 ;  1  Vt.,  181, 182 ;  10  East.  395 ;  2  R.  S.,  405, 
sec.  71 :  Cow.  &  H.  Notes  to  Phil.  Ev.,  740,  741 ;  1 
Phil.  Ev.,  277 ;  1  Hall's  Am.  Law  Journ.,  223 ;  46  Geo. 
III.,  ch.  37. 

A  SSUMPSIT,  tried  before  Day  ton,  C.  Judge, 
IX  at  the  Chautauqua  Circuit,  in  July,  1840. 
The  action  was  on  a  promissory  note  made  by 
the  defendants,  for  $781.17,  dated  August  8, 
1838,  and  payable  to  the  plaintiffs  on  demand. 
The  defendants  called  Hiram  Gardner  as  a 
witness,  and  offered  to  prove  by  him  a  state  of 
facts  which  would  constitute  a  good  defense  to 
the  action.  The  note  in  question  was  owned 
by  the  Niagara  Suspension  Bridge  Bank,  "a 
partnership  or  unincorporated  banking  asso- 
ciation," and  the  suit  was  brought  in  the  names 
of  the  plaintiffs  for  the  benefit  of  the  bank. 
Gardner  was,  and  from  the  beginning  had  been, 
one  of  the  copartners  and  shareholders  in  the 
association.  The  witness  insisted  that  he  was 
a  party  in  interest,  and  declined  being  sworn. 
The  judge  decided  that  the  witness  could  not 
be  compelled  to  testify  without  his  consent. 
The  defendants  excepted,  and  the  jury  found 
a  verdict  for  the  plaintiffs.  The  defendants 
now  moved  for  a  new  trial  on  a  bill  of  excep- 
tions. 

Mr.  S.  Stevens,  for  defendants. 
Mr.  C.  P.  Kirkland,  for  plaintiffs. 

*By  tJie  Court,  Bronson,  J.  This  [*587 
question  was  decided  in  Mauran  v.  Lamb,  7 
Cow.,  174.  It  was  there  held,  that  the  real 
plaintiff,  though  not  a  party  to  the  record, 
could  not  be  required,  without  his  consent,  to 
give  evidence  for  the  defendant.  In  People  v. 
Irving,  1  Wend.,  20,  it  was  again  held,  that  a 
party  in  interest  cannot  be  compelled  to  testify 
without  his  consent.  The  same  doctrine  was 
also  recognized  in  Jackson  v.  Myers,  11  Wend., 
537.  The  cases  of  Appleton  v.  Boyd,  7  Mass., 
131,  and  White  v.  Everest,  1  Vt.,  181,  182,  are  to 
the  same  effect. 

It  can  make  no  difference  in  principle,  that 
Gardner  is  not  the  sole  party  in  interest,  but 
only  one  of  several  copartners  and  sharehold- 
ers in  the  bank.  In  King  v.  Inhab.  ofWoburn, 
10  East.  395,  the  ratable  inhabitants  of  the  Par- 
ish of  St.  Alban  were  in  fact,  though  not  in 
form,  parties  to  the  appeal,  and  it  was  held, 
that  one  of  the  ratable  inhabitants  of  the  parish 
could  not  be  compelled  to  testify. 

It  is  said  that  the  rule  laid  down  in  Mauran 
v.  Lamb  has  been  changed  by  the  subsequent 
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statute,  which  provides,  that  a  witness  shall 
not  be  excused  from  answering  on  the  ground 
that  the  answer  may  establish, or  tend  to  estab- 
lish, that  he  owes  a  debt,  or  is  otherwise  sub- 
ject to  a  civil  suit.  2  R.  8.,  405.  sec.  71.  The 
statute  does  not,  in  terms,  reach  this  case,  and 
should  not,  I  think,  be  applied  to  it.  It  must 
be  admitted  that  there  is  no  great  difference  in 
principle  between  calling  a  party  in  interest, 
and  calling  a  witness  whose  answer  may  charge 
him  with  a  debt,  or  subject  him  to  a  civil  suit ; 
but  a  distinction  has  been  taken  between  the 
two  cases,  and  it  is  now  too  late  to  reconsider 
the  question.  This  distinction  was  taken  in 
Mauran  v.  Lamb,  7  Cow.,  174,  and  the  author- 
ity of  that  case  has  been  recognized  since  the 
statute  was  passed,  though  the  statute  was  not 
mentioned.  Jackson  v.  Myers,  11  Wend.,  537; 
and  see,  Cowen  &  H.  Notes  to  Phil.  Ev.,  740, 
741.  It  may  be  added,  that  the  case  of  Mauran 
v.  Lamb,  where  the  distinction  was  stated,  was 
588*]  before  the  *Legislature  at  the  time  the 
statute  was  passed,  it  having  been  cited  in  the 
notes  of  the  revisers;  and  had  it  been  intended 
to  change  the  rule  laid  down  in  that  case — that 
the  party  in  interest  cannot  be  called  without 
his  consent — more  appropriate  language  would 
have  been  used  to  effect  that  object. 

Our  statute  is  substantially  the  same  as  that 
of  46  Geo.  IIL.ch.  37,which  was  enacted  after 
the  discussion  which  arose  on  the  impeachment 
of  Ld.  Melville,  where  the  Chancellor  and  eight, 
against  four,  of  the  judges,  were  of  opinion 
that.at  the  common  law,  the  witness  was  bound 
to  answer  although  it  might  subject  him  to  a 
civil  suit.  1  Phil.  Ev.,  277  ;  1  Hall,  Am.  L. 
Jour.,  223.  This  should  probably  be  regarded 
as  a  declaratory  statute,  rather  than  one  intro- 
ducing a  new  rule.  See,  Cowen  &  H.  Notes  to 
Phil.  Ev.,  740.  But  however  that  may  be,  the 
distinction  between  calling  the  party  in  inter- 
est, and  a  witness  whose  answer  may  subject 
him  to  a  civil  suit,  was  maintained  in  the  sub- 
sequent case  of  King  v.  Inhab.  of  Woburn,  10 
East,  395.  It  was  there  held,  that  the  English 
statute  had  not  changed  the  rule  that  the  party 
in  interest,  though  not  in  form  a  party  to  the 
record,  was  not  obliged  to  answer. 

If  this  were  a  new  question,  I  should  be  in- 
clined to  the  opinion  that  anyone  not  a  party 
to  the  record  might  be  required  to  answer;  but 
the  rule,  as  to  a  party  in  interest,  is  settled  the 
other  way. 

New  trial  denied. 

Cited  in-£  Hill,  541;  11  Barb..  479;  19  How.  Pr.,  536! 
4  Abb.  Pr..  444 ;  11  Abb.  Pr.,  161. 


589*]        *BEERS  v.  CULVER. 

Accommodation  Note — Diversion  of— Considera- 
tion. 

Where  A  made  and  lent  to  B  a  note,  expressly  to 
enable  the  latter  to  borrow  money  from  a  particu- 
lar person,  and,  instead  of  using  it  for  that  purpose, 
B  delivered  it  to  C  as  collateral  security  for  a  previ- 
ous debt,  C  taking  it  with  knowledge  of  the  circum- 
stances under  which  it  was  made;  held,  that  the  note 
was  not  an  available  security  in  C's  bands. 

And  C  having1  transferred  the  note  to  D  (who  also 
knew  the  circumstances  under  which  it  was  given), 
upon  a  promise  by  the  latter  to  pay  the  debt  of  C 

NOTK. — Negotiable  paper— Diversion  of— Accom- 
modation paper.  See  Denniston  v.  Bacon,  10  Johns., 
198,  note ;  Wardell  v.  Howell,  9  Wend.,  170,  note. 
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against  B;  held,  that  the  promise  was  without  con- 
sideration and,  therefore,  void. 

A  plaintiff  who  seeks  to  recover  upon  a  promise 
to  pay  the  debt  of  a  third  person,  must  decline  «!><•- 
dally,  and  cunnot  avail  himself  of  it  under  the  com- 
mon counts. 

MOTION  to  set  aside  the  report  of  a  referee. 
Stephen  Fessenden,  November  9.  1887, 
made  his  note  dated  September  2.  1887,  for 
$1,440,  payable  to  William  Bradley,  Jr..  or 
bearer,  one  year  after  date,  and  lent  it  to  Brnd- 
ley,  for  the  purpose  of  enabling  him  to  raise 
money  on  it  from  one  Wood;  if  the  money  was 
not  obtained,  the  note  was  to  be  returned  to 
Fessenden.  No  money  was  obtained  on  the  note. 
Bradley  being  indebted  to  the  plaintiff  in  about 
the  sum  of  $120,  delivered  him  the  note  as  col- 
lateral security  for  the  debt,  telling  the  plaint- 
iff at  the  time  that  the  note  had  been  made  to 
raise  money.  The  defendant  also  had  a  debt 
against  Bradley,  and  in  consideration  that  the 
plaintiff  would  let  him  have  the  note  of  Fessen- 
den, promised  to  pay  the  plaintiff  the  amount 
of  his  debt  against  Bradley.  The  defendant 
knew  at  the  time  for  what  purpose  the  note  had 
been  made.  The  plaintiff  claimed  in  this  action 
to  recover  the  balance  due  him  from  Bradley, 
amounting  to  $119.83.  The  declaration  con- 
tained the  common  counts  for  money,  goods 
sold,  and  an  account  stated.  The  referee  re- 
ported that  nothing  was  due  the  plaintiff. 

Mr.  D.  B.  Prosser,  for  the  plaintiff,  now 
moved  to  set  aside  the  report. 

*Mr.  J.  Taylor,  contra.  [*59O 

By  the  Court,  Bronson,  J.  Although  the 
referee  overruled  the  objection  in  relation  to 
the  form  of  the  pleadings  for  the  purpose  of 
hearing  the  evidence,  and  also  refused  a  non- 
suit, the  objection  was  renewed  after  the  evi- 
dence was  closed  and,  so  far  as  appears,  the 
referee  may  have  placed  his  final  decision  upon 
that  ground.  The  objection  was,  I  think,  fatal 
to  the  action.  The  plaintiff  was  seeking  to  re- 
cover on  a  special  contract  to  pay  the  debt  of 
Bradley,  and  he  should  have  counted  specially 
on  the  promise.  See,  Quin  v.  Hanford,  ante,  pp. 
82.  86. 

I  am  inclined, also.to  think  the  promise  void 
for  want  of  consideration.  The  note  was  not  an 
available  security  in  the  hands  of  the  plaintiff. 
It  was  no  better  than  a  piece  of  blank  paper. 
He  lost,  nothing  by  parting  with  it,  and  the  de- 
fendant got  nothing  by  receiving  it.  It  is  of  no 
importance  that  the  defendant  knew  the  note 
was  not  a  valid  security.  His  knowledge  that 
he  got  nothing  by  the  arrangement  could  not 
supply  the  want  of  a  consideration  for  the  prom- 
ise. 

Motion  denied. 

Cited  in— 5  Hill,  615 ;  2  Sandf.  Ch.,  314 ;  33  Barb.' 
612 ;  38  Barb.,  332. 


VAN  CORTLANDT  ET  AL.  v.  KIP. 

Construction  of  Will — Revocation  of  Devise — 
Whether  Property  Passes  to  Heir  or  Residuary 
Devisee—  Void  Devising  Clause  may  Operate 
as  Declaration  of  Intent— Bequest  Distinguished 
—  Codicil  as  Republication  of  Will. 

A,  by  his  will,  after  making  various  specific  de- 
vises, gave  to  his  brother  and  three  sisters  hia  inter- 


NOTE.— TTOte— Codicil—  Republicationby—Void  or 
revoked  devises  as  expression  of  intent. 
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eat  in  80  acres  of  land  which  he  and  they  owned  in 
equal  undivided  proportions :  and  then  constituted 
B  residuary  devisee  as  to  bis  other  real  estate.  A, 
having  afterward  purchased  the  shares  of  his  broth- 
er and  sisters  in  the  80  acres,  made  a  codicil,  revoking 
the  clause  in  the  will  devising  his  interest  in  the  80 
acres.  Held,that  at  his  death  the  shares  of  his  brother 
and  sisters  purchased  by  him  after  the  execution  of 
the  will, passed  under  it  to  the  residuary  devisee;  but 
the  other  share,  having  been  specifically  devised, 
descended  to  his  heirs,  though  by  reason  of  the  codi- 
cil, that  devise,  as  such,  was  rendered  inoperative 
and  void. 

A  codicil  to  a  will  of  real  estate,  when  executed 
in  the  mode  prescribed  with  respect  to  devises,  will 
amount  to  a  republication  of  the  will.bringing  down 
its  language  and  causing  it  to  speak  as  of  the  date 
of  the  codicil;  and  this,  whether  the  immediate  sub- 
ject of  the  codicil  be  real  or  personal  property. 
591*]  *A  codicil  need  not  be  actually  annexed  to 
the  will,  in  order  to  have  it  operate  as  a  republica- 
tion. 

Where  a  codicil  is  so  executed  as  to  operate  a  re- 
publication  of  the  will,both  should  be  read  and  con- 
strued together  as  one  entire  instrument. 

Though  a  devising  clause  in  a  will  be  utterly  void 
as  such,  at  the  time  when  it  is  made,  or  be  annulled 
afterward  by  a  codicil,  yet  it  may  operate  as  a  dec- 
laration of  intent  to  prevent  the  property  passing  to 
the  residuary  devisee. 

Otherwise  as  to  a  bequest;  for  the  residuary  legatee 
takes  all  the  personal  property  which,  at  the  testa- 
tor's death,  is  not  found  to  have  been  otherwise  ef- 
fectually disposed  of  by  the  will. 

The  distinction  between  devises  and  bequests  in 
this  particular  has  not  been  abolished  by  2  B.  S.,  2. 
sec.  5, 3d  ed. 

Citations— 1  Pow.  Dev.,  611,  n.  1;  4  Dessauss.,  321;  3 
Mason,  486,  494 :  3  Wash.  C.  C.,  482 ;  6  Johns.  Ch.,  375; 
«  Mon.,  587 ;  2  Hay  w.,  33,  34 ;  Ambl.,  571 ;  1  Ves.,  Jr., 
486 ;  2  Meriv.,  128;  7  Ves.,  98, 117  ;  2  Maule  &  S.,  5, 13  ; 
20  Wend.,  457,  499;  Ward  Leg.,  30;  2  R.  S.,  2,  sec.  5, 2d 
ed. ;  6  Paige,  619. 

TjlJECTMENT,  tried  at  the  Westchester  Cir- 
J-J  cult,  before  Ruggles,  G.  Judge,  in  April, 
1839.  The  action  was  for  two  adjoining  parcels 
of  land  in  the  Town  of  Cortlandt,  Westchester 
Co. ;  the  first  parcel,  supposed  to  contain  about 
80  acres,  and  the  other  about  30  acres.  The 
jury  found  a  special  verdict  showing,  among 
other  things,  the  following  facts: 

Both  parcels  belonged  formerly  to  the  late 
Philip  Van  Cortlandt,  in  fee,  with  another  con- 
siderable tract  of  land  in  the  neighborhood. 
The  plaintiff,  Pierre  Van  Cortlandt,  was  a 
brother  of  said  Philip,  and  Cornelia  Beekman 
the  other  plaintiff,  a  sister.  They  were  entitled 
to  the  one  undivided  half  of  the  two  parcels  in 
question,  as  heirs  of  said  Philip,  unless  cut  off 
by  his  will  under  which  the  defendant<;laitned. 

This  will  was  dated  March  9,  1824.  At  the 
latter  period  the  first  parcel  of  80  acres  was 
owned  in  fee  by  the  testator,  the  two  plaintiffs, 
and  Catharine  Van  Wyck  and  Ann  Van  Rens- 
selaer,  two  other  sisters  of  the  testator,  as  ten- 
ants in  common,  in  equal  proportions,  by  virt- 
ue of  a  devise  from  their  deceased  father. 

The  30  acres  had  been  purchased  by  the  tes- 
tator of  a  stranger. 

The  will  first  disposed  of  the  main  body  of 
the  testator's  real  estate  in  parcels,  viz.:  600 
acres  to  his  brother  Pierre,  one  of  the  plaint- 
iffs, in  fee;  200  acres  to  his  sister,  Cornelia, 
the  other  plaintiff,  in  fee;  200  acres  to  his  sis- 
ter, Ann,  in  fee;  and  200  acres  to  his  sister 
592*J  Catharine,  for  life,  with  remainder  *to 
her  son  Philip  G.  Van  Wyck.  These  parcels 


were  particularly  described  in  the  will,  and  dc 
vised  subject  to  the  payment  of  what  the  testa- 
tor might  be  indebted  to  his  father's  estate. 
The  whole  was  mentioned  as  having  come  to  him 
by  descent  from  his  father,  who  held  it  in  tail. 
Then,  after  devisingtwo  other  parcels  in  order  to 
make  provision  for  the  payment  of  what  might 
be  due  from  him  to  Catharine,  he  devised  his 
interest  (being  one  fifth)  in  the  80  acres  to  the 
plaintiffs,  Pierre  and  Cornelia,  and  his  sisters, 
Catharine  and  Ann,  in  fee,  as  a  compensation 
for  moneys  which  he  had  received  from  one 
Walter  Fowler,  and  from  certain  lands  of  his 
father's  estate.  The  80  acres  were  described 
particularly  in  the  will.  The  will  next  recited 
that,  having  thus  far  disposed  of  the  estate  de- 
vised to  him  from  his  grandfather  and  father,  he 
should  now  proceed  to  dispose  of  the  estate  he 
had  acquired  in  addition;  going  on  and  devis- 
ing all  the  residue  of  his  real  and  personal  es- 
tate to  his  nephew,  Philip  G.  Van  Wyck,  in 
fee,  subject  to  the  payment  of  all  his  debts  not 
before  provided  for,  making  him,  Philip  G. 
Van  Wyck,  one  of  his  three  executors.  The 
will  reserved,  in  terms,  power  to  make  a  cod- 
icil. 

Afterwards,  January  1,  1828,  the  testator 
purchased  and  took  a  conveyance  in  fee  of  all 
his  brother's  and  sister's  interest  in  the  80  acres. 

January  18,  1831,  he  made  a  codicil,  refer- 
ring to  his  will,  and  to  the  power  therein  re- 
served of  making  a  codicil;  and  then,  after 
correcting  a  verbal  mistake  in  the  description 
of  one  of  the  parcels  devised  by  the  will,  and 
declaring  that  a  devise  therein  to  Pierre  C.  Van 
Wyck  had  become  void  by  reason  of  his  death, 
made  certain  devises  and  bequests  to  said  P.  C. 
Van  Wyck's  son.  As  to  the  80  acres,  he  re- 
cited the  provision  made  by  his  will  to  pay 
what  he  had  received  from  Walter  Fowler  and 
others,  by  the  devise  of  one  fifth  to  his  brother 
and  sisters;  that  he  had  since  purchased  their 
interests  and  stood  chargeable  with  all  the 
debts  due  from  him  to  the  estate  of  the  de- 
ceased father;  and  then  added,  that  conceiving 
the  whole  of  that  clause  *useless,  he  [*59Ii 
did  thereby  direct  the  said  clause  to  be  revoked 
and  made  void  to  all  intents  and  purposes. 

Both  the  will  and  codicil  were  duly  attested 
to  pass  real  estate. 

The  testator  died  November  5.  1831,  leaving 
the  plaintiffs,  with  said  Ann  Van  Rensselaer 
and  the  children  of  said  Catharine  Van  Wyck, 
his  heirs  at  law. 

The  defendant  claimed  the  whole  of  the 
premises  in  question  as  lessee  of  Philip  G.Van 
Wyck,  the  residuary  devisee;  and  took  and 
maintained  exclusive  possession. 

Mr.  A.  L.  Jordan,  for  plaintiffs. 

Mr.  C.  O'Conor,  for  defendant. 

By  the  Court,  Cowen,  J.  The  claim  of  the 
plaintiffs  to  the  parcel  of  30  acres  is  entirely  un- 
tenable in  any  view,  and  was  abandoned  on 
the  argument. 

As  to  the  other  parcel,  t^eir  right  depends 
on  the  question  whether  the  codicil  was  a  re- 
publication  of  the  will.  If  a  republication,  it 


A  codicil  properly  executed,  may  act  as  a  republi- 
cation of  the  will  and  render  it  valid,  although  the 
original  execution  was  imperfect.  Mooers  v.White, 
«  Johns.  Ch.,  374;  O'Neall  v.  Farr,  1  Rich,  80.  See 
Brown  v.  Clark,  77  N.  Y.,  369;  and  authorities  there 

HlLL  1. 


cited,  as  to  general  effect  of  codicil  as  republication 
of  will;  also  Uarm.  on  Wills  (Bigelow's  ed.),  193, 
notes. 
As  to  revoked  devises,  see  the  reversal  of  the  princi- 


pal case,  1  Hill,  346. 
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must  be  read  as  dated  in  1881,  and  as  applica- 
ble to  the  state  of  things  then  existing;  and  so 
carrying  the  four  fifths  of  this  parcel  pur- 
chased intermediate  the  date  of  the  original 
will  and  codicil,  to  Philip  G.  Van  Wyck,  the 
residuary  devisee. 

It  seems  to  me  that  at  this  day  it  would  be  a 
violation  of  all  reliable  authority,  to  deny  that 
a  codicil  duly  attested  to  pass  real  estate,  would, 
per  sf,  whether  it  relate  to  real  or  personal 
property,  operate  as  a  republication  of  a  de- 
vise, unless  the  testator  declare  that  he  does 
not  intend  the  codicil  should  have  that  effect. 
The  English  cases  to  this  point  are  well 
summed  up  in  Jarman's  late  edition  of  Pow. 
on  Dev.,  Vol.  I.,  p.  611,  n.  1,  and  are  decisive. 
So  far  as  American  cases  have  spoken,  they 
are,  I  apprehend,  all  the  same  way.  Dunlap 
v.  Dunlap,4  Dessauss. ,  321 ;  BrowneU  v.  Brown- 
ell,  3  Mason,  486,  494;  Musser  v.  Curry,  3 
Wash.  C.  C.,  482;  Mooers  v.  White,  6  Johns. 
Ch.,  375;  Hickman  v.  Holliday,  6Mon.,587; 
594*]  Hatch*?.  Hatch,  2  Hayw.,  33,  34.  In 
all  these  cases,  the  point  is  stated  without  hes- 
itation by  learned  judges,  and  in  several,  the 
strongest  English  cases  are  approved.  The  rul- 
ing to  the  contrary  by  Ld.  Camden,  G.,  in 
Atty-Gen.  v.  Downing,  Amb. ,  571,  was  ex- 
pressly repudiated  in  Barnes  v.  Crowe,  1  Ves., 
Jr.,  486,  on  a  consideration  of  all  the  previous 
cases.  The  latter  decision  has  been  uniformly 
adhered  to  in  England,  and  recognized  by 
learned  judges  in  the  American  cases  I  have 
referred  to,  either  expressly  or  tacitly.  Among 
the  English  cases,  Rowley  v.  Eyton,  2  Meriv., 
128,  is  much  in  point,  To  doubt  upon  the 
question  at  this  day,  would  be  to  violate  all 
rules  for  determining  the  force  of  judicial  au- 
thority. 

It  is  not  necessary,  therefore,  to  inquire, 
whether  this  case  be  not  within  one  of  the  ad- 
mitted principles  of  Atty-Gen.  v.  Downing, 
which  case  was  the  main,  not  to  say  the  sole 
reliance  of  the  plaintiff's  counsel — I  mean  the 
principle  of  annexation.  In  Barnex  v.  Crowe, 
Ld.  Commissioner  Eyre,  who  delivered  the 
opinion,  said,  the  case  might  be  put  on  annex- 
ation, for  the  will  declared  an  intent  that  it 
should  operate  on  all  lands  the  testator  should 
die  seized  of;  and  although  the  codicil  was  of 
mere  personalty,  yet  he  said  the  testator  had 
thus  inseparably  annexed  the  codicil  to  the 
will,  not  by  a  wafer  or  wrapper,  but  by  inter- 
nal annexation.  So  here  the  will  reserves  the 
right  to  make  a  codicil,  which  is  made  accord- 
ingly, not  merely  of  personal  property,  but  in 
order  to  revoke  a  particular  devise,  and  make 
other  alterations  both  in  respect  to  real  and 
personal  estate.  It  is  better,  however,  as  was 
done  in  Barnes  v  Crowe,  to  go  on  the  more  ob- 
vious and  certain  distinction,  aside  from  the 
acknowledged  danger  of  letting  in  parol  evi- 
dence if  we  go  on  the  idea  of  annexation,  more 
especially  if  we  take  physical  annexation.  Vide 
Pigott  v.  Waller,  7  Ves.,  Jr.,  98,  117,  wherein 
all  the  cases  are  afbin  considered,  and  Barnes 
v.  Crowe  followed.  In  Goodtille  v.  Meredith,  2 
Maule  &  S.,  5,  13,  the  judges  concurred  in 
what  was  said  by  Ld.  Ellenborough,  Ch.  J., 
595*J*viz. :  "  What  the  effect  of  a  codicil  is, 
has  been  settled  in  a  series  of  cases,  beginning 
with  Acherley  v.  Vernon,  3  Bro.  P.  C.,  107, 
down  to  Barnes  v.  Crowe,  and  lastly  in  a  more 
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recent  case  of  Pigott  v.  WaUer.  The  effect  of 
all  these  decisions  is,  to  give  an  effect  to  the 
codicil  per  se  and  independently  of  any  inten- 
tion, so  as  to  bring  down  the  will  to  the  date 
of  the  codicil,  making  the  will  speak  as  of  that 
date,  unless,  indeed,  a  contrary  intention  be 
shown,  in  which  case  it  will  repel  that  effect." 
Again;  "The  codicil  draws  the  will  down  to 
its  own  date,  in  the  very  terms  of  the  will,  and 
makes  it  operate  as  if  it  had  been  executed  in 
those  terms." 

Thus  in  the  case  at  bar,  we  must  read  this 
will  as  if  it  had  devised  all  except  the  four 
fifths  in  question,  and  then  had  said:  "  I  de- 
vise the  residue  to  Philip  G.  Van  Wyck." 
That  carries  the  four  fifths  to  him,  and  pro- 
tects the  defendant  for  so  much. 

With  regard  to  the  remaining  one  fifth,  the 
will,  on  the  theory  established,  reads  in  this 
way  :  "  I  devise  one  fifth  to  my  brother  and 
sisters — other  parts  of  my  real  estate  I  devise 
to  them.  All  the  residue  of  my  real  estate,  1 
devise  to  Philip  G.  Van  Wyck.  I  direct  the 
above  clause,  devising  one  fifth  to  my  brother 
and  sisters,  to  be  revoked  and  made  void  to  all 
intents  and  purposes."  This  would  certainly 
nullify  the  devise  of  the  one  fifth,  as  such,  to 
the  brother  and  sisters  ;  but  then  the  question 
arises  between  the  heirs  on  one  side,  and  the 
residuary  devisee  on  the  other,  upon  a  state  of 
things  different  from  that  in  respect  to  the  four 
fifths — for  there  was  no  attempt  in  the  will  to 
devise  the  latter,  except  to  the  residuary  dev- 
isee. With  regard  to  the  former,  the  version 
is:  "I  devise  it  to  my  brother  and  sisters,  resi- 
due to  Philip  G.  Van  Wyck  ; "  and  then  the 
subsequent  revocation,  though  it  avoids  the 
specific  devise  as  such,  yet  takes  it  out  of  the 
residuary  clause.  The  declaration  of  the  testa- 
tor may  be  read  :  "  I  declare  it  void  to  all  in- 
tents and  purposes,  as  a  devise;"  and  since  the 
decision  of  the  Court  for  the  Correction  of  Er- 
rors, Van  Kleeck  v.  Dutch  Church  of  N.  T.,  20- 
Wend.  ,*457, 1  think  it  must  be  so  read.  [*596 
The  case  holds  that  if  a  man  attempt  to  devise 
certain  of  his  land,  the  residue  to  another  ; 
though  the  first  devise  be  utterly  void  as  such,, 
yet  the  mere  attempt  and  mention  of  the  land 
with  that  view,  take  it  out  of  the  residuary 
clause.  If  I  am  not  mistaken  in  the  principle 
of  that  case,  the  plaintiffs  are  entitled  to  re- 
cover the  one  half  of  one  fifth  of  the  tract  of 
80  acres,  as  described  in  the  special  verdict. 

The  defendant  is  undoubtedly  correct  in  say- 
ing that  the  residuary  clause,  had  it  been  of 
personal  property,  would  have  carried  the  one 
fifth.  Ward,  Legacies,  30,  and  cases  there  cited. 
But  this  seems  to  be  put  upon  the  fluctuating 
character  of  personal  property.  It  is  impossi- 
ble to  sustain  it  on  the  different  meaning  of  the 
words.  These  have  of  themselves  the  same  im- 
port in  both  cases.  It  does  not,  therefore,  de- 
pend on  the  distinction, that  a  will  of  real  estate 
speaks  at  the  time  of  its  date;  whereas,  a  \\  ili 
of  personalty  speaks  at  the  time  of  the  testator's 
death;  for,  in  this  view,  both  would  carry  air 
property  ineffectually  devised  or  bequeathed 
at  the  time  when  it  actually  speaks.  The  con- 
trary was  held  in  Van  Kleeck  v.  Dutch  Church, 
with  regard  to  devises.  I  make  these  remarks, 
because  it  was  urged  at  the  bar,  that  since  the- 
2  R.  S.,  2,  2d  ed.,  sec.  5,  there  is  no  longer  any 
reason,  for  keeping  the  distinction  on  foot. 
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The  section  cited  does,  indeed,  declare  that  a 
devise  in  any  form,  denoting  an  intent  to  pass 
all  a  man's  real  estate,  shall  now  be  construed 
to  pass  all  the  real  estate  devisable  by  him  at 
the  time  of  his  death.  In  this  respect  it  speaks 
at  the  same  time  as  a  will  of  personalty;  and  it 
was  thrown  out  by  a  learned  Senator  that  this 
might  possibly  work  a  harmony  of  meaning. 
Senator  Wager,  p.  499.  But  the  reasoning  of 
judges,  including  the  Senator  himself,  I  un- 
derstand as  placing  the  distinction  on  the  nat- 
ure of  the  property  to  which  the  words  are  ap- 
plied. See,  8.  C.,6  Paige,  619,  and  S.  P. 

I  am  of  opinion  there  should  be  judgment 
that  the  plaintiffs  recover  as  to  half  of  one  fifth 
597*]  of  the  80  acre  *parcel,  as  described  in 
the  special  verdict ;  and  as  to  the  residue  of 
the  premises  in  question,  judgment  for  the  de- 
fendant. 

Ordered  accordingly. 

Reversed— 7  Hill,  346. 

Cited  in— 38  N.  Y.,  377 ;  77  N.  Y.,  375 :  14  Hun.  288 ; 
16  Hun,  562 :  27  Barb.,  281 :  41  Barb.,  52 ;  48  Pa.  St.. 
507 ;  55  Am.  Dec.,  124  (15  Mo.,  143). 


LONG  v.  LONG.   :, 

Action  on   Sealed  Instrument — Form    of — On 
Judgment — Pleading  and  Practice. 

An  action  of  debt  will  not  lie  for  the  breach  of  a 
sealed  contract  to  pay  a  note,  and  save  the  plaintiff 
harmless  and  indemnified  therefrom,  where  the 
amount  of  the  note  does  not  appear  in  the  contract. 

In  a  suit  on  a  judgment  of  a  court  of  a  neighboring 
State,  the  plea  showed  the  judgment  void  for  want 
of  jurisdiction  as  to  the  person  of  the  defendant; 
and  held,  that  a  replication  stating  the  defendant  to 
have  been  personally  duly  notified  by  the  officer 
who  served  the  process  by  which  the  suit  was  com- 
menced, etc.,  without  showing  to  what  the  notice 
related,  was  bad  in  substance. 

So,  if  a  replication  that  the  defendant  had  personal 
notice  of  the  commencement  of  the  suit,  etc.,  it  not 
appearing  who  gave  him  notice. 

The  words  "personally  notified,"  are  improper  in 
pleading,  where  the  object  is  to  show  that  a  court  had 
acquired  jurisdiction  of  the  person  of  a  defendant. 
The  averment  should  be,  that  he  was  served  with 
process  to  appear,  etc. ;  or  that  he  appeared  in  the 
action,  etc. 

Citations-Bull.  N.  P.,  167 ;  1  Chit.  PI..  123, 128,  ed. 
1837 ;  4  Barn.  &  C..  962 ;  5  Wend.,  148, 161;  6  Wend., 
447. 

ON  demurrer.  The  first,  second  and  third 
counts  of  the  declaration  were  in  debt,  on 
sealed  articles  of  agreement  entered  into  be- 
tween the  parties,  physicians  and  surgeons, 
containing  various  stipulations  on  both  sides, 
and  among  others,  that  in  case  the  plaintiff 
should  not,  within  a  given  time,  resume  the 
practice  of  physic  and  surgery  in  Chesterfield, 
County  of  Franklin  and  State  of  Massachusetts, 
the  defendant  would  pay  certain  notes  (not 
mentioning  their  amount)  given  by  him  and 
the  plaintiff  for  the  purchase  money  of  real  es- 
tate in  Chesterfield,  and  save  the  plaintiff  harm- 
less and  indemnified  therefrom  ;  but  if  the 
plaintiff  chose  to  resume  the  practice,  etc.,  as 
aforesaid,  then  the  defendant  was  to  discon- 
tinue his  practice  at  that  place,  etc.  Averments, 
that  though  the  plaintiff  did  not  resume  prac- 
tice, etc. ,  the  defendant  had  not  paid  the  notes, 
or  any  part,  etc.,  nor  had  he  saved  the  plaint- 
iff harmless  and  indemnified,  etc.;  but,  on  the 
contrary,  through  his  default  in  that  respect, 
598*]  the  *plaintiff  had  been  obliged  to  pay 
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a  large  amount,  to  wit :  the  sum  of  $12,000 
upon  said  notes  ;  whereby  the  plaintiff  became 
and  was  indebted,  etc.,  etc. 

The  fourth  count  was  in  'he  usual  form  on 
a  judgment  recovered  by  the  plaintiff  in  the 
Court  of  C.  P.  of  the  County  of  Franklin,  Mas- 
sachusetts. 

The  defendant  demurred  to  the  first,  second 
and  third  counts,  assigning  the  causes  of  de- 
murrer specially  and,  among  others,  that  the 
action  should  have  been  covenant  and  not  debt. 
Joinder. 

To  the  fourth  count  the  defendant  pleaded 
specially,  to  the  effect  that  he  was  never  served 
with  any  writ,  process  or  notice  of  the  suit, 
etc.,  in  which  the  judgment  declared  on  was 
obtained  ;  nor  did  he  ever  appear  in  said  suit, 
etc.,  or  litigate  or  defend  the  same  either  in 
person  or  by  attorney  or  counsel,  or  have  any 
knowledge  of  the  pendency  of  said  suit,  etc., 
until  long  after  the  rendering  of  said  judg- 
ment, etc. 

To  this  the  plaintiff  put  in  two  replications: 
the  first  alleging  that  the  defendant, at  the  time 
of  the  commencement  of  the  suit  wherein  the 
judgment  was  obtained,  was  in  the  County  of 
Franklin,  Massachusetts,  "and  was  then  and 
there  personally  duly  notified  according  to  the 
rules  and  practice  of  the  court  and  of  the  lawa 
of  Massachusetts,"  by  the  officer  who  served 
the  process  by  which  the  suit  was  commenced, 
etc;  but  it  did  not  state  to  what  the  notice  re- 
lated. The  other  replication  stated, that  the  de- 
fendant "had  personal  notice  of  the  commence- 
ment of  the  suit,"  etc.  ;  but  did  not  show  by 
whom  the  notice  was  given. 

The  defendant  demurred  to  the  replications,, 
assigning  the  causes  specially.  Joinder. 

Mr.  M.  T.  Reynolds,  for  defendant. 

Mr.  S.  Stevens,  for  plaintiff. 

By  the  Court,  Bronson,  /.  The  first,  sec- 
ond and  third  counts,  are,  I  think, bad, because 
the  action  should  have  been  covenant  and  not 
debt.  It  is  not  an  action  for  the  recovery  of  a 
*sum  of  money  in  numero,  but  one  [*599 
sounding  in  damages.  The  certainty  of  the  sum 
demanded  does  not  appear  by  the  contract,nor 
does  the  contract  give  any  data  from  which  the 
sum  can  be  ascertained  by  computation.  The 
agreement  is  special,  containing  several  stipu- 
lations, and  that  part  of  it  on  which  the  plaint- 
iff relies  is,  in  effect,  a  covenant  to  indemnify 
and  save  harmless.  The  damages  are  unliqui- 
dated. Bull.  N.  P.,  167;  1  Chit.  PI.,  123,  128, 
ed.  1837.  It  is  true  that  debt  will  sometimes  lie 
where  the  certainty  of  the  sum  has  to  be  made 
out  by  averment;  but  not,  I  think,  on  a  cove- 
nant of  indemnity.  If  debt  will  lie  on  this 
agreement, there  are  few  cases  where  the  plaint- 
iff may  not  declare  in  that  form  on  a  sealed 
contract,  however  special  in  its  terms,  and  un- 
certain as  to  the  sum  to  be  paid,  provided  the 
pleader  will  do,  as  he  has  done  here,  go  on  to 
aver  that  the  plaintiff  has  sustained  damages  to 
a  large  amount,  to  wit:  to  the  sum  of  so  many 
dollars.  I  have  met  with  no  case  which  sup- 
ports these  counts.  Tilsonv.  Town  of  Warwick, 
4  Barn.  &  C.,  962,  on  which  the  plaintiff  relies, 
went  on  the  ground,  that  the  obligation  of  the 
defendants  to  pay  the  money  demanded  was 
imposed  by  an  Act  of  Parliament, in  which  case 
debt  may  be  maintained. 
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The  fourth  count  is  on  a  judgment  recovered 
by  the  plaintiff  against  the  defendant  in  the 
Court  of  C.  P.  of  the  County  of  Franklin  in 
the  State  of  Massachusetts.  The  plea  to  that 
count  contains  a  good  answer  to  the  action.  It 
shows  that  the  C.  P.  did  not  acquire  jurisdic- 
tion over  the  person  of  the  defendant.  Star- 
buck  v.  Murray,  5  Wend.,  148;  Holbrook  v. 
Murray,  Id.,  161;  Shumway  v.  Stillman,  6  Id. 
447.  The  first  replication  to  the  plea  is  inform- 
al, and,  I  think,  insufficient.  The  substance  of 
the  plaintiff's  allegation  is,  that  the  defendant 
was  in  the  County  of  Franklin  when  the  action 
in  the  C.  P.  was  commenced  and,  at  the  time 
of  the  service  of  the  process  in  that  suit,  was 
personally  duly  notified,  according  to  the  rules 
and  practice  of  that  court  and  the  law  of  Mas- 
sachusetts, by  the  officer  who  served  the  proc- 
<JOO*]  ess.  *The  fact  that  the  defendant  was 
in  the  County  of  Franklin  is  of  no  importance, 
except  as  the  foundation  for  an  averment  that 
he  was  served  with  process;  and  that  averment 
is  not  made.  It  might,  perhaps,  be  inferred 
from  an  allegation  that  a  defendant  was  "per- 
sonally duly  notified"  of  a  suit  brought  against 
him,  that  he  was  served  with  process  to  appear 
and  answer.  But  parties  should  not  plead  in 
this  argumentative  way.  They  should  state 
facts,  and  not  the  mere  evidence  of  facts.  This 
objection  is  specially  pointed  out  in  the  de- 
murrer. 

But  the  replication  is  bad  in  substance.  It 
states  that  the  defendant  was  "personally  duly 
notified" — but  not  of  the  process,  the  action  or 
anything  else  in  particular.  He  had  due  no- 
tice; but  of  what?  The  pleader  has  stopped 
short  of  the  conclusion  at  which  be  seems  to 
have  been  aiming. 

If  due  notice  of  the  process  or  action  had 
been  alleged,  I  should  still  think  the  replica- 
tion bad  in  substance,  as  well  as  in  form.  Due 
notice  may  sometimes  be  appropriate  words  in 
pleading,  but  when  the  inquiry  is  whether  a 
court  has  obtained  jurisdiction  of  the  person 
of  the  defendant,  the  allegation  that  he  was 
"personally  notified"  does  not  belong  to  legal 
language.  The  averment  should  be  that  he  was 
served  with  process  to  appear  and  answer,  or 
that  he  appeared  in  the  action  either  in  person 
or  by  attorney. 

The  second  replication  to  the  second  and 
third  pleas  states  that  the  defendant  "had  per 
sonal  notice  of  the  commencement  of  the  suit" 
in  the  C.  P. ;  but  does  not  tell  us  who  gave 
him  that  notice.  It  is  not  enough  that  a  de- 
fendant happens  to  hear  that  he  is  sued.  No 
court  can  acquire  jurisdiction  in  that  way. 

Judgment  for  tfie  defendant. 

Cited  in— 42  How.  Pr.,  312 ;  33  Super.,  129 ;  21  Wis., 
526 ;  37  Mich.,  350. 

6O1*]          *HULL  9.  ADAMS. 

Evidence — Parol  not  Admissible  to  Vary  the  Le- 
gal Effect  of  a  Transaction  as  Manifested  by 
Several  Written  Instruments — Othencise  as  to 
Consideration  Clause. 

The  legal  effect  of  a  transaction  as  manifested 
by  several  distinct  written  instruments  relating 


NOTK.— Construction  of  two  or  more  instruments  to- 
gether. See  Smith  v.  Tallcott,  21  Wend.,  202,  note. 

Parol  evidence.  See  classified  reference  note  to 
Swick  v.  Sears,  ante  p.  17. 
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thereto,  all  executed  at  the  same  time,  can  no  more 
be  varied  or  contradicted  by  parol  evidence  than  if 
the  whole  were  embraced  In  one  instrument. 

Accordingly,  the  plaintiff  being  the  assignee  of  a 
lease,  and  bound  by  covenant  with  the  lessee  to  pay 
the  rents,  etc..  assigned  the  same  to  the  defendant 
by  writing  expressing  a  consideration  of  $3,000; 
whereupon  the  latter  obligated  himself  by  another 
writing  to  perform  all  covenants  which  the  plaintiff 
had  entered  into  with  the  lessee,  and  also  executed 
to  the  plaintiff,  at  the  same  time,  two  notes,  one 
promising  to  pay  him  $2.000.  and  the  other  $1,000; 
held,  that  the  writings  taken  together  imported 
an  undertaking  by  the  defendant  to  pay  the  whole 
rent,  and  therefore  evidence  could  not  he  rrcHvcd 
to  show  a  contemporaneous  parol  agreement  by 
which  the  plaintiff  was  to  pay  a  part,  ne  accepting 
the  $1,000  note  for  his  indemnity  in  so  doing. 

Otherwise,  however,  had  the  Question  stood  solely 
on  the  consideration  clause  in  the  assignment. 

Citation-16  Wend.,  460. 

MOTION  to  set  aside  the  report  of  referees. 
The  action  was  debt  brought  by  Wager 
Hull,  Jr.,  to  recover  against  the  defendant 
Abel  Adams,  for  services  and  board  of  the  de- 
fendant's workmen;  also  upon  a  note  under 
seal,  whereby  the  defendant  promised  to  pay 
the  plaintiff  $2,000  November  1,  1840,  with  in- 
terest after  May  1,  1839.  The  cause  was  re- 
ferred to  referees. 

The  principal  question  arose  upon  the  de- 
fendant's claim  to  be  allowed  $1.000  as  for 
money  paid,  etc.,  for  the  plaintiff ;  the  facts  in 
relation  to  which  were  as  follows: 

November  5,  1887.  one  Cocks,  by  indenture, 
demised  to  Samuel  C.  Adams  a  brick-yard  and 
dock  for  the  term  of  twenty  years  from  May 
1,  1838,  at  an  annual  rent  of  $1,000  per  annum, 
payable  May  1,  etc.  Samuel  C.  Adams,  De- 
cember 11,  1837,  assigned  his  term  to  Hull  the 
plaintiff,  subject  to  the  rents  and  covenants  in 
the  indenture,  which  the  plaintiff  covenanted 
to  perform.  January  12,  1839,  the  plaintiff,  by 
writing,  assigned  the  whole  term  (excepting  a 
a  sub  lease  of  part)  to  the  defendant,  subject, 
as  therein  expressed,  *to  the  rents  and  [*6O2 
covenants  in  the  lease.  This  assignment  was 
under  seal,  and  purported  on  its  face  to  have 
been  given  in  consideration  of  $3,000  in  hand 
paid,  and  in  consideration  of  the  defendant's 
having  covenanted  to  perform  all  the  cove- 
nants which  the  plaintiff  was  bound  to  per- 
form by  his  covenant  with  Samuel  C.  Adams. 
On  the  same  day  and  at  the  same  time  the  fol- 
lowing writings  passed  between  the  plaintiff 
and  defendant,  viz.:  1.  A  covenant  of  the  de- 
fendant, "in  consideration  of  the  above  assign- 
ment" (it  being  written  under  the  latter)  to 
keep  and  perform  all  the  covenants  of  the 
plaintiff  with  Samuel  C.  Adams.  2.  Two  notes, 
by  one  of  which  the  defendant  promised  to 
pay  the  plaintiff  $1,000  May  1,  1839;  and  by 
the  other,  $2,000  November  1,  1840,  with  in- 
terest after  May  1,  1839,  being  the  note  sued 
on.  The  notes,  also,  were  under  seal. 

On  the  trial,  the  defendant  offered  to  show 
by  parol,  that  the  plaintiff,  by  a  verbal  stipu- 
lation between  them  contemporaneous  with 
the  writings,  was  to  pay  the  rent  for  the  year 
ending  May  1,  1839.  the  defendant  having  ex- 
ecuted the  note  of  $1,000  as  an  indemnity  for 
that  purpose;  that  the  plaintiff  neglected  to  do 
so,  whereupon  Cocks,  the  lessor,  compelled 
him  (the  defendant)  to  pay  it.  He,  therefore, 
insisted  that  he  should  be  allowed  this  pay 
mi-lit  against  the  plaintiff's  demand. 

The  plaintiff  objected  to  the  evidence,  as 
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tending  to  contradict  and  vary  the  legal  import 
of  the  written  instruments  between  the  parties; 
but  the  referees  admitted  it,  and  allowed  the 
defendant  the  $1,000,  reporting  a  balance  in 
favor  of  the  plaintiff.  The  latter  now  moved 
to  set  aside  the  report. 

Mr.  M.  T.  Reynolds,  for  plaintiff. 

Mr.  A.  L.  Jordan,  for  defendant. 

By  the  Court,  Cowen,  J.  The  evidence  ob- 
jected to,  seems  to  have  been  treated  by  the 
referees  as  relevant  merely  to  the  amount  or 
nature  of  the  consideration  expressed  in  the 
6O3*]  *plaintiff's  assignment;  and  if  it  were 
nothing  more,  the  testimony  would  have  been 
unobjectionable,  within  M'Crea  v.  Purmort,  16 
Wend.,  460,  and  the  cases  there  cited.  Had 
the  whole  stood  on  the  clause  acknowl- 
edging the  payment  of  the  $3,000,  it  can 
scarcely  be  questioned  that  the  plaintiff's  oral 
obligation  to  pay  one  third  of  it,  in  dis- 
charge of  the  current  rent,  would  have  been 
admissible  in  evidence.1  But  there  was  much 
more  to  encounter.  Take,  as  you  must,  all 
the  papers  passing  between  these  parties  to- 
gether, and  consider  them  one  instrument — 
for  they  were  all  executed  at  the  same  time, 
and  relate  to  the  same  subject — you  then  have 
an  assignment  from  the  plaintiff  to  the  de- 
fendant subject  to  his  covenant  which  is  in 
legal  effect  to  pay  all  the  rent  thereafter  to  ac- 
crue; and  this,  over  and  above  his  covenant  to 
pay  the  plaintiff  $3, OOO.in  several  installments. 
These  covenants  on  the  part  of  the  defendant 
are  diametrically  inconsistent  with  the  obliga- 
tion sought  to  be  fastened  on  the  plaintiff  by 
oral  evidence.  The  notes,  the  provisions  of 
the  assignment,  the  express  covenant  at  the 
bottom,  would  all  be  contradicted  by  it,  both 
in  their  direct  language  and  legal  effect.  That 
cannot  be  done.1  The  motion" to  set  aside  the 
report  must  prevail. 

Motion  granted. 

Reversed— 2  Denio,  306. 

Cited  in-2  Denio,  133 ;  57  N.  Y.,  65;  5  Hun.,  308; 
4  Barb.,  271 ;  11  Barb.,  20,  550  ;  25  Barb.,  208 ;  17  Wall., 
108. 

1.— See  Cowen  &  H.  Notes  to  1  Phil.  Ev.  1441,  et 
seq.,  and  cases  there  cited. 

2.-See,  Cowen  &  H.  Notes  to  1  Phil.  Ev.,  1420-1425. 

«O4*]  *OTIS  ET  AL.  v.  WAKEMAN. 

Action  on  Bail-Bonds —  Where  Brought — Juris- 
diction— Pleading  and  Practice. 

Actions  against  special  bail  and  upon  bail-bonds, 
should,  in  general,  be  brought  in  the  court  where 
the  original  suit  was  commenced;  though, when  nec- 
essary, they  may  be  brought  in  other  courts. 

When  the  action  is  unnecessarily  brought  in  a 
court  other  than  that  in  which  the  original  suit  was 
commenced,  the  remedy  of  the  party  is  by  motion, 
and  not  by  plea. 

Accordingly,  in  debt  on  a  recognizance  of  bail 
taken  in  the  Supreme  Court  of  another  State  in  a 
suit  commenced  there ;  held,  not  a  good  plea,  that 
the  defendant,  at  and  ever  since  the  time  of  becom- 
ing bail,  etc.,  was  and  still  is  a  freeholder  and  resi- 
dent of  such  State,  subject  to  the  jurisdiction  there- 
of ;  these  facts  showing  nothing  more  than  a  case 
for  equitable  relief  by  motion. 

Such  an  action  is  in  its  nature  transitory ;  and  the 
fact  that  it  arose  in  another  State,  or  even  in  a  for- 
eign country,  is  not  an  objection  to  the  jurisdiction 
•of  our  courts  respecting  it. 

A  plea  to  the  jurisdiction  of  a  superior  court 
should  show  that  there  is  another  court  of  the  same 
State  or  country  in  which  effectual  justice  may  be 
done. 


Citations— 7  Johns.,  318 ;  9  Johns.,  67, 80 ;  12  Johns., 
459 :  13  Johns.,  33,  424 ;  8  T.  R.,  152  ;  1  Burr..  642 ;  3 
Wils.,  348 ;  3  Mass.,  24 ;  2  W.  BL.  1055, 1058  ;  4  T.  R.t 
503 ;  Cowp.,  161,  172 ;  Com.  Dig.  Action,  n.  12 ;  Gould, 
PI.,  234,  2ded.;  1  Chit.  PL,  300,  479,  ed.  1837  ;  5  Mass., 
362. 

DEBT,  on  recognizance  of  bail  taken  in  an 
action  of  assumpsit  brought  by  the  plaint- 
iffs against  A.  F.  James,  and  Wm.  R.  Taylor, 
in  the  Supreme  Court  of  the  State  of  New 
Jersey.  Plea,  to  the  jurisdiction,  that  this 
court  ought  not  to  take  cognizance  of  the  ac- 
tion, because  at  and  ever  since  the  time  of  be- 
coming bail,  the  defendant  was  and  still  is,  a 
freeholder  and  resident  of  the  State  of  New 
Jersey,  within  and  subject  to  the  jurisdiction 
of  the  Supreme  Court  of  that  State.  Replica- 
tion, that  the  plaintiffs,  at  the  time  of  the  com- 
mencement of  this  suit  were,  and  still  are,  cit- 
izens and  residents  of  this  State.  Demurrer 
and  joinder. 

Mr.  R.  W.  Peckham,  for  defendant. 

Mr.  J.  L.  Wendell,  for  plaintiffs. 

By  the  Court,  Bronson,  J.  The  replication 
is  good  for  nothing.  The  question  is  on  the  plea. 
Actions  against  special  bail  and  upon  bail- 
bonds,  should,  in  general,  be  brought  in  the 
court  in  which  the  original  suit  was  com- 
menced; *though  where  there  is  a  ne-  [*6O5 
cessity  for  doing  so,  the  action  may  be  brought 
in  another  court.  In  this  case,  there  was  no 
necessity  for  suing  in  this  State,  and  the  ac- 
tion should  have  been  brought  in  N.  J.,  where 
the  defendant  could  have  such  relief  as  the 
laws  of  that  State  and  the  practice  of  its  courts 
may  afford  to  special  bail.  But  the  defendant's 
remedy  was  by  motion — not  by  plea.  So  are  all 
the  cases.  7  Johns.,  318;  9 Id.,  80;  12  Id.,  459; 
13  Id.,  424;  8  T.  R.,  152;  1  Burr.,  642;  3  Wils., 
848.  In  Matthews  v.  Cook,  13  Wend.,  33,  this 
matter  was  set  up  by  plea,  and  judgment  was 
given  for  the  plaintiff,  on  the  ground  that  the 
remedy  was  by  motion.  True,  the  original  suit 
in  that  case  was  in  a  court  of  this  State  ;  but 
that  cannot  alter  the  principle.  The  action  is 
in  its  nature  transitory,  and  the  fact  that  it 
arose  in  another  State,  or  even  in  a  foreign 
country,  does  not  go  to  our  jurisdiction.  Glen 
v.  Hodges,  9  Johns. ,  67 ;  Rea  v.  Hayden,  3 
Mass.,  24  ;  Rafael  v.  Verelst,  2  W.  BL,  1055, 
1058;  Doulson  v.  Matthews,  4  T.  R.,  503;  Mostyn 
v.  Fabrigas.  Cowp.,  161;  Com.  Dig.  Action,  n. 
12;  Gould,  PI.,  234,  2d  ed. ;  1  Chit.  PL,  300,  ed. 
of  1837.  The  plea  should  show  that  some  oth- 
er court  in  the  same  State  or  country  has  ju- 
risdiction. Lawrence?.  Smith,  5  Mass  ,  362; 
Rea  v.  Hayden,  3  Id.,  24;  and  see,  Mostyn  v. 
Fabrigas,  Cowp.,  172  ;  1  Chit.  PL,  479,  ed.  of 
1837.  The  facts  stated  in  the  plea  do  not  go  to 
the  jurisdiction  of  the  court.  They  only  make 
out  a  case  for  equitable  relief  on  motion. 

Judgment  of  respondeat  ouster. 

Cited  in-1  Denio,  633. 


*WEBB  v.  RICE  ET  AL.     [*6O6 

Ejectment  by  Grantee  in  Absolute  Deed — Parol 
Evidence  to  Show  Deed  a  Mortgage. 

In  ejectment  by  the  grantee  in  a  deed  absolute  on 
its  face  and  recorded  as  such,  against  persons  claim- 
ing by  deed  subsequent  from  the  same  source;  held, 
that  the  plaintiff's  recovery  might  be  defeated  by 
oral  evidence  that  his  deed  was  intended  as  a  mort- 
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KiiK'1.  though  tbc  evidence  did  not  consist  directly 
offacts  occurring  when  the  deed  wasext-cuU'd,  but 
mainly  of  the  grantor's  declarations  made  long  aft- 
erward, importing  a  defeasance  of  some  kind,  but 
entirely  Indefinite  as  to  the  terms  of  it. 

MUONSON.  J.,  dissented,  holding  that,  even  in  a 
court  of  equity,  oral  evidence  to  contradict  the 
terms  of  the  deed  should  not  be  received,  except  on 
the  ground  of  fraud  or  mistake ;  and  that,  at  law, 
such  evidence  ought  in  no  case  to  be  admitted.  He, 
moreover,  rt'gnrded  the  evidence  relied  upon  in  the 
present  instance  as  especially  objectionable,  and 
wholly  insufficient. 

Citations— 2  R.  S..  134,  sec.  6 : 312,  sec.  67 ;  21  Wend.. 
36 ;  12  Wend.,  61 :  Cow.  &  H.'s  Notes  to  Phil.  Ev., 
pp.  142&-1434 ;  1  Hopk.,  124 ;  1  K.  8.,  756 ;  2  Cow.,  246 ; 
9  Wend..  227 ;  14  Wend.,  63. 

"EJECTMENT  for  a  village  lot  in  Knowles- 
Jj  ville,  Orleans  Co.,  tried  before  Day  ton,  C. 
Judge,  at  the  Orleans  Circuit,  in  October,  1839. 
Frederick  B.  Moore,  being  the  owner  of  the 
lot,  by  deed  bearing  date  November  1,  1835, 
for  the  consideration  of  $550,  as  therein  ex- 
pressed, conveyed  the  same  in  fee  to  the  plaint- 
iff,'with  the  usual  covenants  of  warranty.  The 
conveyance  was  in  terms  an  absolute  deed,  and 
it  was  recorded  as  a  deed  July  11,  1836. 

July  30,  1836,  Moore  also  conveyed  the  lot 
to  the  defendant  Aldrich,  in  fee,  with  a  cove- 
nant of  warranty,  for  the  consideration  of 
$400.  This  deed  was  recorded  August  8, 1836. 
The  defendants  offered  to  prove  by  parol,  and 
without  showing  any  written  defeasance,  that 
the  deed  to  the  plaintiff  was  intended  merely 
as  a  mortgage,  and  the  judge  admitted  the  evi- 
dence. To  make  out  this  part  of  the  case,  the 
defendants  offered  to  give  evidence  of  verbal 
declarations  by  the  plaintiff  made  since  the 
giving  of  the  deed  ;  and  although  the  plaint- 
iff insisted  that  the  defendants  could,  at  the 
most,  only  show  an  agreement  made  at  the 
time  the  deed  was  executed,  the  judge  admit- 
ted the  offered  evidence.  Two  witnesses  tes- 
tified to  conversations  with  the  plaiutiff  just 
6O7*]  before  *this  suit  was  commenced. 
Knowles  said  the  plaintiff  told  him  that  Moore 
had  deeded  the  lot  to  him  (the  plaintiff),  and 
if  Moore  paid  a  bank-note,  he  would  deed  the 
lot  back  to  him.  Parker,  the  other  witness, 
said  the  plaintiff  told  him,  in  a  conversation 
about  the  deed,  that  Moore  was  to  have  the 
land  back  if  he  (Moore)  paid  the  consideration 
money,  or  paid  a  certain  note  which  the  plaint 
iff  had  indorsed  for  Moore— which  form  of  ex- 
pression was  used  the  witness  could  not  state. 
Moore,  the  grantor,  was  examined  on  inter- 
rogatories as  a  witness  for  the  defendants,  and 
testified  that  the  deed  was  executed  and  de 
posited  with  the  plaintiff  to  secure  him  for  his 
indorsement  for  the  witness,  and  for  no  other 
consideration  ;  that  it  was  expressly  under- 
stood the  deed  was  not  to  be  put  upon  record, 
but  was  to  be  retained  by  the  plaintiff  in  his 
possession  as  a  private  collateral  security  for 
his  said  indorsement  ;  and  that,  whenever  the 
witness  called  for  the  deed,  the  plaintiff  was  to 
deliver  it  up  to  him. 

In  answer  to  an  objection  by  the  plaintiff 
that  the  evidence  to  prove  a  defeasance  was 
uncertain  and  contradictory,  the  judge  de- 
cided that  if  the  jury  believed  the  testimony  of 
Moore,  or  that  any  defeasance  to  the  deed  was 
established,  although  the  terms  of  that  defea 
sance  were  not  proved,  the  defense  was  estab- 
lished, and  the  defendants  must  have  a  verdict. 
The  judge  charged  the  jury  in  conformity  to 
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the  foregoing  decisions,  and  upon  all  of  the 
points  exceptions  were  taken  by  the  plaintiff. 
Verdict  for  the  defendants.  The  plaintiff  now- 
moved  for  a  new  trial  on  a  bill  of  exceptions. 

Mr.  S.  Stevens,  for  plaintiff. 

Mr.  M.  T.  Reynolds  for  defendants. 

Nelson.  Ch.  J. ,  and  Co  wen.  J. ,  considered 
the  case  as  within  the  prior  decisions  of  this 
court,  allowing  oral  evidence,  in  a  court  of 
law,  to  show  tnat  a  deed,  absolute  on  its  face, 
was  in  fact  intended  as  a  mortgage  ;  and  were 
of  opinion,  "therefore,  that  the  motion  [*<JO8- 
for  a  new  trial  should  be  denied. 

Bronson,  ./. ,  dissenting.  Although  I  may 
yield  to  the  opinion  of  others,  I  never  shall  be 
reconciled  to  the  doctrine  that  an  absolute 
deed  can,  at  law,  be  turned  into  a  mortgage 
by  parol  evidence;  nor,  that  it  can  be  done  m 
a  court  of  equity,  except  on  the  ground  of 
fraud  or  mistake.  It  is  contrary  to  a  first  prin- 
ciple in  the  law  of  evidence  to  allow  a  deed  or 
other  written  instrument  to  be  contradicted  by 
parol  proofs.  And  in  the  case  of  a  deed  of 
lands,  it  is  also  contrary  to  the  spirit,  if  not 
the  letter,  of  the  Statute  of  Frauds  to  allow 
such  evidence  to  be  given.  No  estate  or  inter- 
est in  lands,  other  than  leases  for  a  year,  nor 
any  trust  or  power  over  or  concerning  lands, 
can  be  created,  granted,  assigned,  surrendered 
or  declared,  unless  by  act  or  operation  of  law, 
or  by  a  deed  of  conveyance  in  writing.  2  R. 
S.,  184,  sec.  6.  Now,  what  was  the  effect  of 
the  parol  evidence  given  in  this  case  but  to  de- 
vest  the  plaintiff  of  his  formal  legal  title,  and 
give  the  lands  to  another?  The  estate  of  the 
plaintiff  is  made  to  pass  to  the  defendant  Aid- 
rich  without  "a  deed  or  conveyance  in  writ- 
ing." A  trust  concerning  the  lands,  to  wit: 
that  Moore  should  have  them  again  in  a  certain 
event,  is  created  or  declared  by  parol  proof. 

I  have  already  expressed  my  dissent  from 
this  doctrine  in  the  case  of  Swart  v.  Service,  21 
Wend.,  36,  where  some  of  the  evils  of  admit- 
ting such  evidence  are  very  briefly  suggested. 
On  looking  again  at  that  case,  I  find,  contrary 
to  what  was  supposed  at  the  time,  that  it  was 
not  then  necessary  to  pass  upon  this  question; 
and  I,  therefore,  feel  myself  at  liberty  to  re- 
new that  dissent.  I  am  the  more  encouraged 
to  do  so  on  finding  that  my  brethren  agree  with 
me  in  principle,  whatever  they  may  think  on 
the  score  of  authority.  In  Patchin  v.  Pierce, 
12  Wend.,  61,  it  was  held,  that  parol  evidence 
wds  inadmissible  to  show  that  the  sum  in- 
tended to  be  secured  was  less  than  that  men- 
tioned in  the  condition  of  a  mortgage  of  per- 
sonal 'property,  because  it  contradicted  [*6O$> 
the  written  instrument.  The  principle  of  that 
case  is  not  only  applicable  to  this,  but  the  re- 
marks of  the  present  Chief  Justice  in  deliver- 
ing the  opinion  of  the  court,  are  directly  to 
the  present  purpose.  "An  absolute  deed,  he 
says,  "may,  in  equity,  be  turned  into  a  mort- 
gage by  parol  proof;  but  that  is  on  the  assump- 
tion of  fraud  in  the  grantee,  upon  which  ground 
the  action  of  the  court  is  sustained.  II  there 
is  a  mistake  in  the  mortgage  as  to  the  amount 
of  indebtedness  of  the  mortgagor,  the  remedy, 
as  in  all  cases  of  this  kind,  is  to  be  sought  in 
a  court  of  equity.  Here,  the  party  must  be 
bound  by  his  agreement."  In  Swart  v.  Serrice, 
already  referred  to,  Cowen,  J.,  after  mention- 
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ing  two  cases  in  this  court  wheie  such  evidence 
was  held  admissible,  says:  "For  one,  I  was 
always  at  a  loss  to  see  on  what  principle  the 
doctrine  could  be  rested,  either  at  law  or  in 
equity,  unless  fraud  or  mistake  were  shown  in 
obtaining  an  absolute  deed  where  it  should 
have  been  a  mortgage.  In  either  case  the  deed 
might  be  rectified  in  equity;  and  perhaps  even 
at  law,  in  this  State,  where  mortgages  stand 
much  on  the  same  footing  in  both  courts. 
Short  of  that  [fraud  or  mistake],  the  evidence 
is  a  direct  contradiction  of  the  deed."  A  court 
of  law  could  not,  I  think,  undertake  to  reform 
the  deed  ou  the  ground  that  it  deals  with  a 
mortgage  upon  equitable  principles,  because 
the  instrument  is  not  a  mortgage,  but  a  deed, 
and  the  very  point  in  controversy  is,  whether 
it  can  be  changed  from  the  one  to  the  other  by 
parol  proof.  My  brother  Cowen  has  also 
plainly  manifested  his  opinion  on  this  question 
in  the  Notes  to  Phil.  Ev.,  pp.  1429-1434,  where 
most  of  the  cases  are  collected.  See,  also. 
Meads  v.  Lansingh,  1  Hopk. ,  124,  which  shows 
that  this  deed  could  not  be  reformed,  even  in 
a  court  of  equity,  without  some  evidence  in 
addition  to  that  which  was  given  on  the  trial. 

I  shall  not  examine  the  cases,  nor  go  at  large 
into  this  question.  The  principle  which  for- 
bids a  court  of  law  to  listen  to  such  evidence  as 
that  on  which  the  defendants  rely,  is  a  famil- 
iar one.  It  has  been  adjudged  over  and  over 
61O*J  *again,  and  cannot  be  departed  from 
without  letting  in  a  long  train  of  bad  conse- 
quences. Let  us  look  for  a  moment  at  the 
facts  of  this  case.  Moore  not  only  gave  an  ab- 
solute deed,  but  he  intended  to  give  such  a 
deed.  There  was  neither  fraud  nor  mistake. 
The  parties  did  just  what  they  intended  to  do. 
But  now,  Moore  (or  his  grantee)  says  it  is  not 
a  deed,  but  a  mortgage,  because  the  agreement 
was,  if  I  repaid  the  consideration  money,  or 
paid  the  note  which  you  indorsed  for  me— it 
is  impossible  from  the  evidence  to  say  what 
the  pretended  agreement  was — the  deed  was 
to  be  given  up,  or  I  was  to  have  the  land  back 
again.  And  this  parol  defeasance  is  made  out, 
not  by  proving  what  was  done  and  said  at  the 
time,  but  by  the  most  suspicious  and  least  re- 
liable of  all  kinds  of  evidence — what  some  one 
heard,  or  supposed  he  heard  the  plaintiff  say 
about  the  transaction.  And  thus  the  plaint- 
iff's deed  is  turned  into  a  mortgage,  and  his 
title  to  lands  overthrown,  by  a  conversation 
which  may  have  been  misapprehended  at  the 
time,  or  imperfectly  recollected  on  the  trial. 
No  man  can  feel  secure  of  the  enjoyment  of 
his  house  or  lands,  when  his  title  may  be  over- 
turned by  such  evidence. 

Suppose  the  plaintiff  should  yield,  and  agree 
that  his  deed  is  a  mortgage;  he  could  not  then 
bring  ejectment.  2  R.  §..  312,  sec.  57.  His 
only  remedy  would  be  to  foreclose  in  equity; 
and  how,  when  he  files  his  bill  for  that  pur- 
pose, is  he  to  prove  that  his  deed  is  a  mortgage? 
What  he  has  said  on  that  subject  will  not  be 
evidence  in  his  favor.  His  conveyance  will 
then  be  what  the  parties  made  it,  an  absolute 
deed,  and  he  will  be  sent  back  again  to  a  court 
of  law  to  try  his  legal  title  there.  But  sup- 
pose he  makes  out  a  parol  defeasance  to  the 
deed,  he  will  then,  I  presume,  be  met  by  the 
objection  that  the  conveyance  was  not  recorded 
as  a  mortgage,  but  as  a  deed,  1  R.  S.,  756,  and 
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that  it  is,  consequently,  void  as  against  the 
subsequently  recorded  deed  to  the  defendant 
Aldrich.  Notwithstanding  the  case  of  James 
v.  Morey,  2  Cow.,  246,  there  will  be  two  sides 
to  that  question. 

If  it  is  now  too  late  to  say,  that  parol  evi- 
dence to  turn  *an  absolute  deed  into  a  [*6 1 1 
mortgage,  is  inadmissible  in  a  court  of  law,  it 
certainly  is  not  too  late  to  say,  that  the  evi- 
dence given  in  this  case  was  improper  and  in- 
sufficient. In  Roach  v.  Cosine,  9  Wend.,  227, 
and  Walton  v.  Cronly,  14  Id.,  63,  where  parol 
evidence  was  admitted,  it  was  evidence  of  what 
the  parties  did  and  said  at  the  time;  il  was  di- 
rect proof,  and  that,  too,  not  only  of  an  agree- 
ment that  the  conveyance  should  be  held  as  a 
mortgage  security,  but  of  such  facts  as  plainly 
went  to  show  that  such  was  the  nature  of  the 
transaction.  But  what  kind  of  evidence  have 
we  here?  The  two  witnesses,  Knowles  and 
Parker,  were  allowed  to  testify,  not  to  What 
took  place  at  the  time,  nor  to  facts  as  they  then 
existed,  but  to  what  they  had  subsequently 
heard  the  plaintiff  say.  They  knew  nothing 
of  a  pre-existing  debt,  a  loan  of  money,  or  the 
indorsement  of  a  note,  for  which  the  convey- 
ance should  be  held  as  a  security.  And  then, 
what  kind  of  a  defeasance  do  they  make  out? 
Knowles  says  the  plaintiff  told  him  that  Moore 
had  deeded  the  lot  to  him,  and  if  Moore  paid 
a  bank  note,  he  would  deed  the  lot  back  to  him. 
What  note,  for  how  much,  and  when  payable? 
All  these  matters  are  left  in  the  dark;  and  be- 
sides, the  conversation  goes  to  prove  a  present 
intention,  rather  than  an  original  agreement  to 
reconvey.  The  evidence  of  Parker  is  much  of 
the  same  character;  but  whether  the  plaintiff 
spoke  of  the  payment  of  the  consideration 
money,  or  a  certain  note,  the  witness  is  unable 
to  state.  The  account  which  Moore  himself 
gives  of  the  matter  is  no  better,  except  that  he 
may  be  supposed  to  speak  of  what  took  place 
at  the  time  the  deed  was  made.  What  indorse- 
ment, for  how  much,  and  when  payable,  he 
has  not  told  us.  But  what  is  worse  than  all  the 
rest,  his  evidence  goes  to  prove  an  express 
trust,  rather  than  a  mortgage,  contradicting 
the  language  and  nature  of  the  conveyance. 
He  says  it  was  expressly  understood  that  the 
deed  was  not  to  be  put  upon  record,  and  when- 
ever he  called  for  the  deed,  the  plaintiff  was 
to  deliver  it  up. 

Upon  this  case  the  judge  decided  that  if  the 
jury  believed  the  testimony  of  Moore,  or  that 
any  defeasance  to  *the  deed  was  es-  [*6 1 2 
tablished,  although  the  terms  of  that  defea- 
sance were  not  proved,  the  defendants  were 
entitled  to  a  verdict.  There  is,  I  think,  no  case 
in  any  court,  and  certainly  not  at  law,  which 
goes  so  far  as  this.  It  is  bad  enough  to  allow  the 
parties  to  set  up  a  parol  defeasance  to  an  abso- 
lute deed,  when  the  terms  of  the  defeasance 
are  clearly  established.  But  here  the  deed  has 
been  contradicted  and  overthrown  on  proof 
that  there  was  either  a  trust,  or  a  condition  of 
some  kind,  without  telling  us  what  in  particu- 
lar that  condition  was. 

I  think  there  should  be  a  new  trial. 

New  trial  denied. 

Reversed— 6  Hill,  219. 

Cited  in— 1  Sandf .  Ch.,  434 ;  14  N.  Y.,  326 ;  3  Barb., 
527 ;  6  Barb.,  105,  464 ;  10  Barb.,  586 ;  16  Barb.,  445  ;  22 
Barb.,  165;  57  Barb..  147;  10  Allen,  510;  36  Cal.,  44, 
62,65. 
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BEACH  t>.  WISE. 


Action  on  Note — Evidence — Declarations  by  Payee 
when  Owner,  although  Dead  at  Time  of  Trial. 

The  doctrine  of  Kent  v.  Walton.  7  Wend.,  256 ; 
Whittaker  v.  Brown,  8  7d.,  490,  and  other  kindred 
cases  holding:,  that  declarations  made  by  the  payee 
of  a  promissory  note,  while  he  was  the  owner,  are 
not  admissible  to  affect  one  to  whom  he  subsequent- 
ly transfers  it,  doubted,  but  confirmed  upon  the 
principle  of  stare  decisis. 

It. forms  no  ground  of  exception  to  the  general 
rule  excluding  such  declarations,  that  the  declar- 
ant is  dead  at  the  time  of  the  trial. 

Citations— 7  Wend.,  266 ;  8  Wend.,  490 ;  12  Wend., 
142;  7  Cow.,  75  •  Cow.  &  H.  Acted  to  Phil.  Ev..  644- 
«68. 

MOTION  to  set  aside  report  of  referees.  The 
action  was  on  a  promissory  note  for 
$326.59,  dated  October  28,  1839,  made  by  the 
defendant,  and  payable  immediately,  to  S. 
Rice  or  bearer.  Rice  transferred  the  note  to 
the  plaintiff,  January  11,  1840.  For  the  pur 
pose  of  making  out  a  defense,  the  defendant 
offered  to  show  the  declarations  of  Rice,  the 
payee,  made  while  he  remained  the  owner  of 
the  note,  and  before  it  was  transferred  to  the 
plaintiff;  Rice  having  since  died.  The  referees 
at  first  received  the  evidence,  subject  to  fur- 
ther consideration  as  to  its  admissibility;  but 
finally  rejected  the  evidence,  and  reported  in 
favor  of  the  plaintiff.  The  defendant  now 
moved  to  set  aside  the  report. 
« 13*1  *Mr.  D.  B.  Prosser.  for  defendant. 
Mr.  H.  Welles,  for  plaintiff. 

By  the  Court,  Bronson,  J.  This  point  was 
decided  against  the  defendant  in  Kent  v.  Wal- 
ton, 7  Wend.,  256,  and  Whitaker  v.  Brown,  8 
Id.,  490.  It  was  held  in  both  of  those  cases 
that  the  admission  of  the  payee  or  other  holder 
of  a  promissory  note,  although  made  while  he 
was  the  owner,  were  not  admissible  evidence 
against  the  person  to  whom  the  note  was  sub- 
sequently transferred.  See,  also,  Bristol  v. 
Dann,  12  Wend.,  142.  In  the  earlier  case  of 
Hurdv.  West,  7  Cow.,  752,  which  stands  on 
the  same  principle,  it  was  held  that  the  admis- 
sions of  a  vendor  of  personal  property,  though 
made  before  the  sale,  were  not  good  evidence 
against  his  vendee. 

The  fact  that  Rice  had  died  before  the  hear- 
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ing.  cannot  affect  the  principle.  In  Kent  v. 
Walton  the  former  holder  was  dead,  and  yet 
his  admissions  were  rejected.  The  cases  which 
have  been  mentioned  proceed  on  the  ground 
that  the  former  owner  of  the  property  or  chose 
in  action  is  only  to  be  regarded  as  a  witness, 
without  giving  any  force  to  the  fact  that  title 
has  been  derived  through  him.  Regarded  mere- 
ly as  a  witness,  his  declarations  are  but  hear- 
say evidence,  and  are  alike  inadmissible, 
whether  he  be  dead  or  alive.  On  the  other  hand, 
if  we  regard  him  as  the  source  of  title,  and  ad- 
mit his  declarations  under  any  circumstances, 
to  affect  those  claiming  under  him,  they  are 
alike  admissible,  whether  he  be  living  or  dead. 

After  reading  the  elaborate  and  learned  re- 
view of  the  principal  question  in  this  case,  by 
Messrs.  Cowen  &  H.,  Notes  to  Phil.  Ev.,  pp. 
644-668,  and  considering  the  authorities  there 
collected.1  I  put  my  judgment  upon  the  sole 
ground,  *that  the  point  has  been  ad-  [*614 
judged  against  the  defendant  by  those  who 
have  gone  before  me  in  this  court.  As  an  orig- 
inal question,  I  should  be  unable  to  see  any 
solid  distinction  between  cases  relating  to  real 
property,  where  the  declarations  of  the  former 
owner  are  constantly  admitted,  and  those  re- 
lating to  choses  in  action  and  other  personal 
property,  where,  as  we  have  seen,  such  dec- 
larations have  been  rejected.  As  to  both,  I 
should  have  been  of  opinion,  that  the  admis- 
sions of  the  former  owner,  made  before  he 
parted  with  his  title,  were  clearly  admissible 
against  every  one  who  succeeds  to  his  right  and 
claims  title  under  him.  But  the  decisions  in 
this  State  in  relation  to  personal  property,  are 
the  other  way. 

Motion  denied. 

Explained-6  N.  Y.,  213;  8  Bos..  86. 

Cited  in— 6  Hill,  406 ;  7  Hill,  369 ;  5  Denio,  344 ;  1 
Barb.  Ch.,  115;  1  N.  Y.,  521;  49  Am.  Dec..  351:  4  Keyes, 
162 ;  1  Barb.,  234 ;  5  Barb.,  284 ;  6  Barb.,  77  ;  21  Barb  . 
174;  22  Barb.,  165;  37  :Barb..  263;  1  E.  D.  8.,  498;  4 
Leg-.  Obs..  106, 268 ;  5  Lesr.  Obs.,  337 ;  38  Mich..  824 ;  41 
Am.  Dec.,  752;  42 Am.  Dec.,  69;  44  Am.  Dec.,  701  (3 
Gilm.,285).  ~ 

1.— Further,  and  as  repudiating  the  N.  Y.  doctrine 
on  this  subject,  both  in  respect  to  choses  in  action 
and  choses  in  possession,  see  Shirley  v.  Todd,  9 
Greenl.,  83;  Hatch  v.  Dennis,  1  Fairf.,  244;  Halev. 
Smith,  6  Greenl.,  416.  That  doctrine  was  practically 
denied,  moreover,  in  Peabody  v.  Peters,  5  Pick.,  2, 
and  Sergeant  v.  Southgate,  Id.,  83.  See,  also,  per 
Ld.  Denman,  Ch.  J.,  in  Phillips  v.  Cole,  10  Ad.  &  Ell., 
10«,  and  the  observations  of  Mr.  Dane,  9  Dane  Abr. 
301. 

HlLLl. 
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615*]*NANCY  BAIN,  Admrx.  with  the  will 
annexed  of  PETER  BAIN,  Deceased, 

v. 
PINE. 

Though  one  who  succeeds  another  in  the  adminis- 
tration of  an  estate  may  continue  a  suit  commenced 
by  his  predecessor,  he  is  not  compellable  to  do  so 
against  his  will. ; 

IN  March,  1839,  the  plaintiff  brought  an  ac- 
tion of  replevin  against  the  defendant,  to 
recover  a  quantity  of  hemlock  logs.  In  April 
following,  the  plaintiff  died,  and  administra- 
tion de  bonis  non,  with  the  will  annexed  of 
Peter  Bain,  has  since  been  granted  to  Silas 
Brown. 

Mr.  A.  Taber,  for  the  defendant,  moved 
for  a  rule  substituting  Silas  Brown,  adminis- 
trator, etc.,  as  plaintiff  in  the  place  of  Nancy 
Bain,  deceased,  and  that  the  suit  proceed  in 
the  name  of  said  Brown.  He  cited  2  R.  S.,  115, 
sec.  14. 

Mr.  J.  Edwards,  on  behalf  of  the  admin- 
istrator, opposed  the  motion. 

By  the  Court,  Bronson,  J.  The  object  of 
the  statute  to  which  the  counsel  refers,  was  to 
prevent  an  abatement  where  the  new  repre- 
sentative chooses  to  come  in  and  continue  the 
suit.  Brown,  who  has  succeeded  Mrs.  Bain  in 
616*J*the  administration,  might  have  taken 
her  place,  and  gone  on  with  the  action:  but  we 
think  he  has  an  election,  and  cannot  be  com- 
pelled to  do  so  against  his  will. 

Motion  denied. 


THE  PEOPLE,  ex  rel.  THE  BANK  OF  WATER- 
TOWN, 

v. 

THE  ASSESSORS  OF  THE  VILLAGE  OP 
WATERTOWN. 

General  Banking  Law — Associations  under  are 
Corporations. 

Associations  formed  under  the  general  Banking 
Law  are  corporations  and,  as  such,  liable  to  taxation 
on  their  capital. 

The  case  of  Warner  v.  Beers,  23  Wend.,  103,  ex- 
plained; and  additional  reasons  advanced  in  support 
of  the  decision  in  Thomas  v.  Dakin,  22  Wend..  9. 

Citations— 22  Wend.,  9 :  23  Wend.,  103 ;  1  K.  S.,  599, 
sees.  1,2. 
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MOTION  for  a  mandamus.  The  Bank  of 
Watertown  is  an  association  formed  under 
the  Act  of  1838,  Stat.  of  1838,  p.  245,  with  a 
capital  paid  and  secured  as  the  statute  directs, 
of  $100,000;  and  carrying  on  the  business  of 
banking  in  the  Village  of  Watertown.  A  tax 
having  been  voted  in  pursuance  of  the  Village 
Charter,  Stat.  of  1838,  p.  366,  the  assessors  of 
the  village  proceeded  to  make  the  necessary 
assessment,  and  in  doing  so,  they  assessed  the 
relators  $100,000,  the  amount  of  their  capital 
stock.  By  the  7th  section  of  the  Village  Char- 
ter, the  assessors  are  to  proceed  in  the  same 
manner  as  assessors  in  towns.  See  1  R.  S.. 
414,  art.  4,  and  Ontario  Bk.  v.  Bunnell,  10 
Wend.,  186.  The  relators  applied  to  the  as- 
sessors to  correct  the  assessment,  insisting  that 
they  were  not  a  corporation  and,  therefore,  not 
liable  to  taxation  on  their  capital;  but  their  ob- 
jection was  overruled. 

Mr.  S.  Stevens,  for  the  relators,  now 
moved  for  a  mandamus  commanding  the  as- 
sessors to  strike  out  the  assessment. 

Mr.  D.  Bur  well,  opposed  the  motion. 

By  the  Court,  Bronson,  J.  The  counsel  of 
both  parties  are  agreed  in  waiving  all  minor 
points,  for  the  purpose  of  *having  the  [*617 
judgment  of  the  court  on  the  single  question, 
whether  associations  formed  under  the  general 
Banking  Law  are  corporations,  and  so  liable  to 
taxation  on  their  capital.  That  they  are  cor- 
porations, was  adjudged  by  this  court  in  the 
case  of  Thomas  v.  Dakin,  22  Wend.,  9,  and  the 
like  judgment  between  other  parties  has  since 
been  affirmed  in  the  Court  for  the  Correction  of 
Errors.  JWarner  v.  Beers,  23  Wend.,  103.  lam 
aware  that  one  or  two  members  of  the  court 
entertained  some  doubt  upon  this  question,  but 
they  seem  finally  to  have  settled  down  upon 
the  conclusion  that,  although  these  banking 
companies  may  be  corporations  for  all  other 
purposes,  yet  they  were  not  so  within  the  spirit 
and  meaning  of  that  clause  of  the  Constitution 
which  requires  a  two  third  vote  for  the  crea- 
tion of  a  body  politic  or  corporate.  Mr.  Sen- 
tor  Verplanck,  who  went  further  than  anyone 
else  towards  denying  their  corporate  capacity, 
concluded  his  opinion  with  the  very  cautious 
and  guarded  remark,  that  "  These  associations 
under  the  Banking  Law  do  not  rightly  fall 
within  the  true  legal  interpretation  of  the  re- 
straining clause  of  the  Constitution,  and  still 
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less  within  Its  spirit  and  design."  This  is  far 
enough  from  saying  that  the  free  banks.as  they 
are  sometimes  called,  are  not  corporations  to 
every  intent  and  purpose  save  that  which  re- 
lates to  the  mode  of  creating  them.  True,  the 
Constitution  speaks  of  "any  body  politic  or  cor- 
porate," without  limit  or  qualification;  and  al- 
though I  have  never  been  able  to  see  how  one 
class  or  description  of  corporations  can  be  in  and 
another  out  of  the  provision,  yet  others  have 
been  able  to  make  such  a  distinction ;  and  it  was, 
I  presume,  upon  this  ground  that  the  learned 
Senator  proceeded  when  he  said  that  these  banks 
"do  not  rightly  fall  within  the  true  legal  inter- 
pretation of  the  restraining  clause  of  the  Con- 
stitution." If  he  meant  to  affirm, without  any 
qualification,  that  they  were  not  corporations, 
it  is  but  reasonable  to  suppose  that  he  would 
have  said  so. 

The  Lieutenant-Governor  was  equally  guard- 
ed in  his  remarks.  His  conclusions  were:  1. 
That  associations  formed  under  the  Banking 
Act  "are  not  corporations  within  the  spirit  and 
618*]  *true  intent  of  the  Constitution;  and 
2.  "  But  if  corporations,  still  that  the  said  Act, 
even  if  within  the  letter,  does  not  come  with- 
in the  spirit  and  intent  of  the  9th  section  of  the 
7th  article  of  the  Constitution  and,  therefore, 
the  Act  was  constitutionally  passed."  Every- 
one who  knows  the  Lieutenant  Governor  will 
readily  admit  that  if  he  had  been  prepared  to 
say  that  these  banks  are  not  corporations,  he 
would  have  said  it,  and  that,  too,  in  unequiv- 
ocal terms,  instead  of  placing  his  judgment 
upon  another  ground.  No  man  better  under- 
stands the  force  of  language  than  he  does,  and 
it  is  but  justice  to  say  that  he  never  seeks  to 
avoid  the  full  responsibility  of  his  station. 

There  is  no  ground  for  supposing  that  the 
other  members  of  the  court  intended  to  deny 
the  corporate  capacity  of  these  associations. 
The  resolution  which  was  adopted  was  care- 
fully worded,  so  as  to  exclude  any  such  infer- 
ence. It  does  not  affirm  that  the  free  banks 
are  not  corporations,  but  only  that  they  are 
not  such  "  within  the  spirit  and  meaning  of  the 
Constitution."  If  the  object  was  to  declare 
that  these  association  are  not  corporations  at 
all,  or  for  any  purpose, why  was  anything  said 
about  "  the  spirit  and  meaning  of  the  Consti- 
tution?" It  would  be  highly  derogatory  to  the 
court  to  assume  that  this  qualified  language 
was  used  without  meaning  ;  and  it  would  be 
still  more  objectionable  to  suppose  that  the 
proposition  was  submitted  in  this  form  for  the 
purpose  of  catching  votes,  and  then  using  the 
resolution  as  evidence  that  the  court  intended 
to  affirm  a  principle  to  which  few,  if  any,  of 
the  members  were  prepared  to  give  their  as- 
sent. 

A  brief  reference  to  some  facts  which  do  not 
appear  in  the  case  as  reported,  will  serve  the 
double  purpose  of  vindicating  the  court  against 
misconstructions  of  the  resolution,  and  show- 
ing that  the  members  who  voted  for  it  were  far 
enough  from  intending  to  affirm  that  these 
banks  are  not  corporations.  On  the  day  or  the 
day  following  the  decision  of  the  Court  for  the 
Correction  of  Errors,  in  the  case  of  Warner  v. 
Seers,  a  resolution  was  offered  by  Afr.  Senator 
Verplanck  affirming,  in  direct  and  unqualified 
619*]  terms,*ihat  these  associations  "are  not 
bodies  politic  or  corporate."  Whether  the 
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mover  was  himself  prepared  to  vote  for  such  a 
resolution,  or  whether  it  was  only  offered  for 
the  purpose  of  collecting  the  sense  of  the  mem- 
bers on  the  abstract  proposition  which  it  con- 
tained, I  am  unable  to  say.  But  that  such  a 
resolution  could  not  have  been  passed,  is,  I 
think,  quite  clear.  It  was  laid  on  the  table  by 
common  consent,  and  was  not  again  taken  up 
until  thirteen  or  fourteen  days  afterwards. 
When  the  consideration  of  the  resolution  was 
again  resumed,  it  was  immediately  amended 
by  unanimous  consent — the  mover  himself,  as  I 
believe,  not  objecting  to  that  course — by  ad- 
ding the  very  significant  words,  "  within  the 
spirit  and  meaning  of  the  Constitution;"  and  in 
that  form  it  was  adopted.  Now, whatever  may 
be  inferred  from  simply  reading  the  resolution 
as  it  finally  passed,  the  history  which  I  have 
given  of  its  original  form  and  subsequent 
progress,  renders  it  impossible  to  say,  that  any 
member  who  voted  for  the  resolution  intended 
to  deny  that  these  associations  are  corporate 
bodies.  In  confirmation  of  this  remark,  I  may 
add  the  further  fact,  which  does  not  appear  by 
the  report  that  the  Chancellor, w ho  fully  agreed 
with  this  court  in  the  opinion  that  these  banks 
were  corporations,  voted  for  the  resolution  as 
amended ;  indeed,  I  believe  the  amendment 
was  proposed  by  him,  and  for  the  avowed  pur- 
pose of  meeting  the  views  of  those  who  agreed 
with  him  in  the  opinion  that  the  free  banks, 
though  corporations,  were  not  such  within  the 
intent  and  meaning  of  the  Constitution. 

I  have  said  thus  much  concerning  the  case 
of  Warner  v.  Beers,  because  so  much  pains  have 
been  taken  out  of  court  to  misstate  the  point 
decided,  that  some  of  the  members  of  the  Bar 
seem  to  have  fallen  into  the  prevalent  error  of 
supposing  that  the  court  of  last  resort  has  held 
that  our  free  banks  are  not  corporate  bodies  ; 
and  the  question,  whether  they  are  corpora- 
tions or  something  else,  is  so  often  presented, 
in  one  form  or  another,  that  it  is  high  time  the 
decision  should  be  properly  understood.  What 
the  Court  for  the  Correction  of  Errors  may 
hereafter  hold  upon  this  question,  *I  [*(i20 
will  not  undertake  to  determine,  though  I 
think  there  is  very  little  probability  that  any 
court  will  ever  say,  in  explicit  terms,  that  these 
banks  are  not  corporations. 

Although  it  is  not  enough  that  this  question 
has  been  decided,  yet  as  there  is  an  apparent 
disposition  to  agitate  the  point  anew,  and  as  I 
did  no  more  in  the  case  of  Thoma*  v.  Dafo'n.than 
concur  with  my  brethren  in  asserting  the  cor- 
porate capacity  of  the  free  banks,  it  may  not 
be  amiss  to  say  a  few  words  by  way  of  assign- 
ing some  of  the  reasons  for  my  opinion.  After 
the  full  discussion  which  the  subject  has  re- 
ceived at  the  hands  of  my  associates,  it  cannot 
be  necessary  for  me  to  consider  it  much  at 
large. 

A  corporation  aggregate  is  a  collection  of  in- 
dividuals united  in  one  body,  under  such  a 
grant  of  privileges  as  secures  a  succession  of 
members  without  changing  the  identity  of  the 
body,  and  constitutes  the  members  for  the  time 
being  one  artificial  person,  or  legal  being,  ca- 
pable of  transacting  some  kind  of  business  like 
a  natural  person.  It  does  not  occur  to  my 
mind  that  anything  else  can  be  essential  to  the 
definition.  Such  a  union  as  I  have  mentioned 
can  only  be  effected  under  a  grant  of  privi- 

HILL  1. 


1841 


THE  PEOPLE  v.  ASSESSORS  OP  WATERTOWN. 


620 


leges  from  the  sovereign  power  of  the  State. 
A  corporation  is,  therefore,  said  to  be  a  legal 
being,  or  the  mere  creature  of  law.  It  is  con- 
venient, though  not  absolutely  necessary,  that 
this  artificial  person,  like  a  natural  one,  should 
have  a  name  by  which  it  may  be  known  and 
designated  in  the  transaction  of  business.  And 
when  the  doctrine  was,  that  a  corporation  could 
only  contract  by  its  seal,  a  seal  was  said  to  be 
an  indispensible  requisite.  So,  immortality 
was  once  thought  to  be  an  attribute  of  all  cor- 
porations; but  that  now  means  no  more  than  a 
continued  succession  of  members  for  such  pe- 
riod.whether  long  or  short,  as  may  be  allotted 
to  this  legal  entity  by  its  creator. 

Now,  a  banking  association  formed  under 
the  Law  of  1838,  not  only  may,  but  it  must 
have  a  name;  and  a  seal,  though  far  from  be- 
ing essential  to  the  existence  of  a  corporation, 
is,  nevertheless,  an  incident  to  the  grant  of 
corporate  privileges,  though  not  mentioned  in 
62 1*]  the  grant.  This  is  *not  only  so  at  the 
common  law,  but  by  the  statute  also.  1  R.  S., 
599,  sec.  1.  The  right  to  sue  and  be  sued  is  ex- 
pressly conferred  on  these  associations  ;  and 
whether  the  suit  is  brought  in  the  name  by 
which  the  company  transacts  its  other  busi- 
ness, or  with  the  addition  of  the  name  of  its 
president,  cannot  be  material.  A  corporation 
may  have  one  name  for  one  purpose,  and  an- 
other name  for  another  purpose.  And  besides, 
the  general  Banking  Law  only  provides  that 
actions  may — not  that  they  shall — be  brought 
iu  the  name  of  or  against  the  president  ;  and 
the  right  to  sue  and  be  sued,  like  that  of  hav- 
ing a  common  seal,  is  not  only  a  common  law 
incident  to  the  grant  of  corporate  powers,  but 
the  Legislature  has  expressly  provided  that  this 
power  shall  vest  in  every  corporation, although 
not  specified  in  the  Act  under  which  it  shall 
T)e  incorporated.  1  R.  S.,  599,  sees.  1,2.  We 
have  already  held,  more  than  once,  that  these 
associations  may  sue  or  be  sued  in  the  same 
corporate  name  by  which  their  other  business 
is  transacted. 

The  individuals  composing  these  associations 
are  united  in  one  body,  and  the  members  lost 
in  the  corporate  existence.  It  is  not  the  indi- 
vidual members,  but  the  legal  being  which 
acts  and  transacts  business.  A  continued  suc- 
cession of  members,  without  changing  the 
identity  of  the  body,  is  also  as  completely  se- 
cured to  these  institutions  as  it  ever  was  to  any 
other  corporation.  As  to  the  period  or  dura- 
tion of  this  continued  succession,  they  surely 
have  scope  and  verge  enough.  I  observe  from 
the  articles  on  file,  that  one  of  these  associa- 
tions has  agreed  to  live  about  five  thousand 
years,  and  there  is  nothing  in  the  general  Bank 
Law  to  prevent  the  associates  from  writing 
eternity,  instead  of  time,  as  the  period  of  cor- 
porate existence.  It  is  true  that  the  association 
may  come  to  an  end  somewhat  short  of  the 
mark,  and  the  one  to  which  I  allude  has,  I  be- 
lieve, already  expired,  but  that  was  no  fault  of 
the  charter. 

What  I  had  especially  in  view  in  adding  any- 
thing to  what  has  already  been  said  upon  this 
question,  was  to  bring  the  matter  to  a  single 
622*]  and  very  plain  test.  Take  one  of  *these 
associations  when  formed  pursuant  to  law,  say 
the  Bank  of  Commerce  in  the  City  of  N.  Y. 
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and  compare  it  with  its  neighbor,  the  Bank  of 
America,  which  has  a  special  charter  from  the 
Legislature ;  and  then  I  have  yet  to  learn  what 
:orporate  capacity  the  one  wants  which  the 
other  has.  No  man  can,  I  think,  point  out  a 
substantial  difference  in  the  nature  or  essential 
attributes  of  the  two  institutions.  The  individ- 
ual members  are  as  completely  merged  in  the 
egal  body,  and  a  succession  of  members  is  as 
effectually  secured  in  the  one  case  as  in  the 
other.  In  both  cases,  it  is  the  body,  by  means 
of  its  officers  and  agents — and  not  the  individ- 
ual members — which  acts  and  transacts  busi- 
ness. If  the  one  is  not  a  corporation,  the  other 
is  not  a  corporation. 

We  must  not  examine  the  charter  of  these 
associations  in  detached  parcels,  and  say  that 
neither  this  power  nor  that  makes  a  corpora- 
tion. It  is  quite  easy  when  the  parts  of  a  time- 
piece have  been  separated,  to  place  the  finger 
upon  each  wheel  in  succession  and  say,  this  is 
not  a  clock.  But  let  the  parts  be  again  com- 
bined and  the  machine  be  set  in  motion,  and  it 
will  then  require  some  hardihood  to  deny  that 
it  is  a  clock.  We  must  look  at  these  associa- 
tions as  they  appear  when  formed  and  in  ac- 
tion, and  then  they  fall  nothing  short  of  that 
legal  entity  which  has  hitherto  been  called  a 
orporation.  Others  may  doubt  this.  I  can- 
not. 

The  principal  difference  between  a  safety 
fund  and  a  free  bank  consists  in  the  fact  that 
the  latter  has  larger  privileges  than  the  former. 
But  whether  a  corporation  or  not,  does  not  de- 
pend upon  the  number  or  magnitude  of  its 
powers,  nor  the  manner  in  which  they  were 
conferred.  An  association  under  our  general 
laws  for  a  village  library,  or  to  tan  hides,  pos- 
sesses all  the  essential  attributes  of  a  corpora- 
tion in  as  great  perfection  as  the  Bank  of  En- 
gland, or  the  East  India  Company.  Nor  is  it 
important  in  what  mode,  or  by  what  name  or 
particular  agency,  this  artificial  being  transacts 
its  business.  It  is  enough  that  it  has  a  capacity 
to  act  in  some  form  as  a  legal  being. 

*It  may  be  true,  as  has  been  argued, [*623 
that  the  Legislature  intended  to  make  a  legal 
being  and  give  it  all  the  essential  attributes  of 
a  corporate  body,  and  yet  that  it  should  not  be 
a  corporation.  That  the  Legislature  could  not 
do.  I  do  not  refer  to  any  written  Constitution. 
The  constitution  of  things — the  order  of  nat- 
ure—forbids it.  Human  powers  are  not  equal 
to  the  task  of  changing  a  thing  by  merely  chang- 
ing its  name. 

Although  there  may  be  something  in  "  the 
spirit  and  meaning  of  the  Constitution"  which 
will  save  this  class  of  corporations  from  its  in- 
fluence, there  is  nothing  in  "  the  spirit  and 
meaning"  of  the  tax  laws  which  should  exempt 
the  relators  from  the  same  public  burdens  that 
fall  on  other  moneyed  corporations  deriving 
an  income  from  their  capital. 

We  entertain  no  doubt  that  associations 
formed  under  the  general  Bank  Law  of  1838 
are  corporations,  and  as  such  are  liable  to  tax- 
ation on  their  capital. 

Motion  denied. 


Same  case— 25  Wend.,  686. 

Oorrected-2  Hill,  353. 

Cited  in— 6  Hill,  38;  40  Am.  Dec.,  381. 
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WILLIAMS  &  MACY 

t>. 
BUSH  &  8PICER. 

Bond  and  Warrant  of  Attorney  by  Firm  to  Secure 
Indorsee*—  Dissolution— Judgment  by  Indors 
«e» — Agreement  by  one  Partner  that  Judgment 
should  Stand  an  Security  for  Further  Advance*, 
Void,  and  Proceedings  Stayed  an  to  Other 
Partner. 

Two  partners,  A  &  B,  gave  a  bond  and  warrant  of 
attorney  to  C  &  D  to  secure  the  latter  for  Indorse- 
ments made  and  money  loaned  to  the  use  of  the 
firm.  Afterward,  they  dissolved,  A  assigning  all 
his  interest  in  the  partnership  effects  to  B.  who 
thereupon  agreed  to  indemnify  A  against  the  part- 
nership debts.  The  fact  of  the  dissolution,  as  well 
as  its  terms,  having  been  duly  communicated  to  C 
&  D,  they  entered  up  judgment  on  the  bond  and 
warrant ;  and  then  went  on  loaning  moneys  to  B, 
under  an  agreement  with  him.but  without  A  s  con- 
sent.that  the  judgment  should  stand  as  security  for 
these  loans  also.  Held,  that  B's  agreement  was  in- 
operative as  to  A,  who  might  insist  that  the  money 
collected  under  the  judgment  from  the  individual 
property  of  B,  should  go  primarily  to  extinguish 
the  debt  for  which  the  bond  and  warrant  were  orig- 
inally given;  and  sufficient  having  been  so  collected, 
and  an  attempt  then  made  to  enforce  the  judgment 
against  the  individual  property  of  A,  a  perpetual 
§tay  of  proceedings  was  ordered  as  to  him. 

Citation— 2  Johns.  Cas..  227. 

MOTION  by  the  defendant,  Spicer,  to  be  re 
lieved  from  the  judgment  and  execution 
624*J  *in  this  cause.   The  facts  are  sufficient- 
ly stated  in  the  opinion  of  the  court. 

Mr.  Le  Grand  Marvin,  for  the  defend- 
ant, Spicer. 
Mr.  S.  Stevens,  for  the  plaintiff,  Macy. 

By  the  Court,  Bronson,  J.  Prior  to  1835 
the  defendants,  Bush  &  Spicer,  were  partners, 
and  carried  on  business  as  coach  and  wagon- 
makers  at  Buffalo,  and  the  plaintiffs, Williams 
&  Macy,  were  brokers  in  that  city.  The  plaint- 
iffs from  time  to  time  indorsed  the  defendants' 
notes,  and  also  made  them  loans  of  money. 
November  14,  1834,  the  defendants  gave  the 
plaintiffs  their  joint  bond  and  warrant  of  at- 
torney, on  which  a  judgment  was  perfected 
July  6,  1835.  The  bond  was  in  the  penal  sum 
of  $10,000,  with  a  condition  to  indemnify  and 
save  the  plaintiffs  harmless  against  their  in- 
dorsements for  the  defendants,  and  to  pay  the 
plaintiffs  all  sums  of  money  loaned  by  them  to 
the  defendants. 

January  12,  1835,  the  defendants  dissolved 
their  partnership,  on  which  occasion  Spicer  as- 
signed all  his  interest  in  the  partnership  effects 
to  Bush,  and  Bush  paid  Spicer  $1,000,  and 
agreed  to  discharge  all  the  partnership  debts, 
and  fully  to  indemnify  Spicer  against  the  same. 
The  plaintiffs  had  notice  of  the  dissolution, 
and  of  the  terms  on  which  it  was  made.  The 
defendants  were  at  this  time  indebted  to  the 
plaintiffs  for  moneys  loaned,  to  about  the  sum 
of  $2,100.  It  is  not  alleged  that  the  plaintiffs 
have  paid  anything  on  their  indorsements  for 
the  defendants,  or  that  there  are  any  such  lia- 
bilities outstanding. 

After  the  dissolution  the  business  was  car- 
ried on  by  Bush,  and  the  plaintiffs  made  loans 
to  him,  he  agreeing  that  the  judgment  should 
stand  as  a  security  for  those  loans.  November 
8,  1835.  the  plaintiffs  dissolved  their  partner- 
ship, after  which  Macy  made  loans  to  Bush*on 
the  like  understanding,  that  the  judgment 
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should  also  stand  as  *a  security  for  [*(ili5 
those  loans.  The  loans  made  to  Bush  by  the 
plaintiffs  jointly,  and  by  Macy  individually, 
amounted  in  the  aggregate  to  about  $3,200. 
Spicer  had  no  notice  of  the  arrangements  be- 
tween the  plaintiffs  and  Bush. 

In  October,  1886,  Macy  caused  an  execution 
to  be  issued  on  the  judgment,  on  which  the 
sheriff  was  directed  to  levy  about  $5,300.  the 
amount  then  claimed  to  be  due  for  the  loans 
made  to  Bush  &  Spicer  before,  and  to  Bush 
after  the  dissolution  of  their  partnership.  In 
January,  1837,  the  individual  property  of 
Bush,  being  certain  real  estate  in  Buffalo,  was 
sold  under  the  execution,  and  bid  off  by  Macy 
for  the  sum  of  $3,500.  Bush  has  removed  to 
Illinois,  and  is  utterly  insolvent. 

On  this  case  the  plaintiff,  Macy,  insists  that 
he  has  the  right  to  apply  the  proceeds  of  the 
sale  under  the  execution  to  the'  satisfaction  of 
the  loans  made  to  Bush  after  the  dissolution  of 
his  partnership  with  Spicer.  and  to  use  the 
judgment  against  the  individual  property  of 
Spicer  for  the  purpose  of  collecting  the  amount 
of  the  loans  made  to  Bush  &  Spicer  while  they 
were  partners.  This,  I  think,  he  cannot  do.  It 
would  be  highly  inequitable  and  unjust. 

On  the  dissolution  of  the  partnership,  the  as- 
sets which  were  assigned  to  Bush  constituted 
the  primary  fund  for  the  payment  of  their 
debts  ;  and  although  the  creditors  of  the  firm 
might  also  reach  the  individual  property  of 
each  of  the  partners,  yet,  as  between  the  part- 
ners themselves,  there  was  a  plain  equity  in 
favor  of  Spicer  to  have  the  debts  satisfied*  out 
of  the  property  of  Bush.  As  Bush  had  agreed 
to  discharge  all  the  liabilities  of  the  firm,  he 
was  to  be  regarded  as  the  principle  debtor,  and 
Spicer  stood  in  the  character  of  a  surety,  and 
was  entitled  to  all  the  equitable  liens  on  the 
property  of  his  principal.  Waddington  v.  Vre- 
denbergh,  2  Johns.  Cas.,  227.  The  plaintiffs 
not  only  had  notice  of  the  dissolution,  but  they 
knew  also  the  terms  upon  which  it  was  made. 
They  then  held  the  bond  and  warrant  of  attor- 
ney, and  the  judgment,  when  it  was  subse- 
quently entered  as  a  security  for  the  partner- 
ship debts,  and  for  nothing  else;  and  they  were 
not  at  liberty  to  enter  into  *any  new  [*6U6 
arrangements  with  Bush  which  should  defeat 
the  existing  equities  between  him  and  his  form- 
er partner. 

The  bond  was  in  terms  conditioned  for  the 
satisfaction  of  the  joint  liabilities  of  Bush  & 
Spicer,  and  if  Bush  could  by  any  parol  agree- 
ment give  it  a  larger  operation  as  against  him- 
self, he  could  not  do  so  to  the  prejudice  of  his 
copartner. 

I  do  not  think  it  necessary  to  inquire,  wheth- 
er Spicer  could  have  compelled  the  plaintiffs  to 
resort  to  the  property  of  Bush  before  calling 
on  him  for  the  partnership  debt.  The  property 
of  Bush  has,  in  fact,  been  sold,  and  the  ques- 
tion now  is,  how  shall  the  proceeds  be  applied? 
I  think  they  should  go,  so  far  as  is  necessary 
for  that  purpose,  to  the  satisfaction  of  the 
partnership  debt,  and  that  the  balance  only 
should  be  applied  to  the  individual  debt  of 
Bush.  This  is  the  justice  of  the  case  ;  and  as 
the  judgment  was  entered  on  a  bond  and  war- 
rant of  attorney,  and  there  are  no  complicated 
equities  between  the  parties,  it  was  not  denied 
on  the  argument  that  adequate  relief  might  be 
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afforded  by  this  court,  without  sending  the 
parties  into  another  forum. 

Other  facts  are  stated  in  the  papers,  tending 
strongly  to  show  that  this  judgment  ought  not 
to  be  used  against  Spicer,  but  he  has,  I  think, 
a  clear  equity  on  the  case  as  already  stated. 

As  more  than  enough  to  satisfy  the  partner- 
ship debt  has  already  been  made  under  the  ex- 
ecution, there  should  be  a  perpetual  stay  of  pro- 
ceedings on  the  judgment  as  against  the  de- 
fendant, Spicer. 

Ordered  accordingly. 

Cited  in-15  Abb.  N.  S.,  375. 


62  7  *]    'TURNER  «.  BURROW  S. 

Writ  of  Inquiry —  Waiver  of  Motion  to  set  aside 
Proceedings —  Written  Stipulation  not  to  Perfect 
Judgmentfor  Certain  Period — Parol  Condition 
Broken — Perfection  of  Judgment  Regular. 

After  the  plaintiff  had  executed  a  writ  of  inquiry, 
the  defendant's  attorney  agreed  to  waive  a  motion 
he  was  about  making:  to  set  aside  the  proceedings, 
and  gave  a  cognovit  for  the  same  amount  at  which 
the  damages  had  been  assessed :  whereupon  the 
plaintiff's  attorney  stipulated  not  to  perfect  judg- 
ment until  a  specified  period  thereafter,  but  deliv- 
ered the  stipulation  upon  an  express  parol  condition, 
that  the  defendant  should  pay  all  the  disbursements 
attending  the  execution  of  the  writ  of  inquiry, 
which  the  latter  neglected  to  do,  though  repeatedly 
requested;  held,  that  the  «3d  Rule  did  not  apply  to 
the  case,  and  that  the  plaintiff  was  regular  in  per- 
fecting judgment  on  the  inquisition  in  disregard  of 
the  terms  of  his  stipulation. 

Under  the  Act  of  May  14, 1840.  Sess.  L.  1840,  p.  327, 
judgment  may  be  entered  in  vacation,  on  a  writ  of 
inquiry  returnable  at  the  succeeding  term. 

In  cases  within  that  Act,  a  writ  of  inquiry  is  valid, 
though  returnable  in  vacation. 

Citations— 2  Wend.  289;  Laws,  1840,  p.  324,  sec.  23. 

MOTION  to  set  aside  judgment  for  irregu- 
larity. This  suit  was  commenced  in  No- 
vember, 1840.  The  defendant's  default  for 
want  of  a  plea  having  been  duly  entered,  the 
plaintiff,  pursuant  to  notice  for  that  purpose, 
proceeded  February  15  last  to  execute  a  writ 
of  inquiry,  and  had  his  damages  assessed  at 
$3,328.87.  The  defendant  on  the  same  day 
gave  notice  of  a  motion  to  be  made  at  the  next 
March  Special  Term  to  open  the  default.  He 
also  insisted  that  the  inquisition  had  been  taken 
in  violation  of  an  order  to  stay  proceedings. 
February  26  the  defendant's  attorney  agreed 
with  the  plaintiff's  attorney  to  waive  the  mo- 
tion and  the  defense,  and  gave  a  cognovit  for 
the  same  amount  of  damages  which  had  been 
assessed  by  the  jury  ;  and  the  plaintiff's  attor- 
ney stipulated  not  to  perfect  judgment  or  issue 
execution  until  the  first  day  of  April.  This  ar- 
rangement, as  the  plaintiff's  papers  state,  was 
made  on  the  express  condition  that  the  de- 
fendant paid  the  disbursements  attending  the 
execution  of  the  writ  of  inquiry.  After  those 
disbursements  had  been  several  times  demand- 
ed without  being  paid,  the  plaintiff 's  attorney, 
628*]  March  10,  gave  notice  in  *writing  to  the 
defendant's  attorney,  that  as  the  conditions  of 
the  agreement  had  not  been  complied  with,  he 
should  treat  the  cognovit  as  a  nullity,  and  pro- 
ceed to  enforce  the  plaintiff's  claim  under  the 
inquisition.  On  the  same  day  the  plaintiff  per- 
fected judgment  on  the  writ  of  inquiry,  which 
was  returnable  on  the  first  day  of  the  then 
next  May  Term. 
HILL  1. 


Mr.  I.  Harris,  for  the  defendant,  moved  to 
set  aside  the  judgment  for  irregularity.  He  said 
the  condition  set  up  by  the  plaintiff  concerning 
the  payment  of  disbursements  was  void  within 
the  63  Rule,  because  it  was  not  in  writing,  and 
the  plaintiff  was  not,  therefore,  at  liberty  to 
proceed  to  judgment  before  the  first  of  April. 
But  at  all  events  the  plaintiff  was  irregular  in 
proceeding  to  judgment  on  the  inquisition  be- 
fore the  return  day  of  the  writ  of  inquiry  had 
arrived. 

Mr.  P.  Gansevoort,  contra. 

By  the  Court,  Bronson,  J.  The  63d  Rule 
does  not  apply  to  a  case  like  this.  We  cannot 
allow  an  attorney  to  disregard  his  verbal  agree- 
ment and  thus  set  aside  a  judgment  where 
there  is  no  pretense  of  a  defense  on  the  merits. 
As  the  defendant  refused  to  perform  the  con- 
dition on  which  the  cognovit  was  received,  the 
plaintiff  was  at  liberty  to  treat  the  arrangement 
as  at  an  end  and  proceed  to  judgment  on  the 
inquisition. 

It  has  been  said  that  writs  of  inquiry  of  dam- 
ages are  not  process  within  the  statute  relating 
to  the  testes  and  return  of  process.  Cook  v. 
Tuttle,  2  Wend.,  289.  Still,  according  to  the 
former  practice,  such  writs  have  always  been 
tested  and  made  returnable  in  term  time,  and 
judgment  could  not  be  entered  until  the  return 
day  of  the  writ.  The  theory  was,  that  the 
judgment  was  actually  pronounced  by  the 
court  on  the  coming  in  of  the  writ  and  inqui- 
sition. But  this  fiction  has  been  entirely  over- 
thrown by  the  statute,  which  provides  that 
judgments  may  be  entered  and  perfected  in  va- 
cation.* Stat.,  1840,  p.  334,  sec.  23.  To[*62» 
give  full  effect  to  this  statute  we  must  either 
permit  writs  of  inquiry  to  be  made  returnable 
in  vacation,  or  allow  the  judgment  to  be  en- 
tered before  the  return  day  of  the  writ.  We 
see  no  solid  objection  to  either  course, and  this 
judgment  is,  consequently,  regular. 

Motion  denied. 

Cited  in-52  N.  Y.,  311 ;  66  N.  Y.,  453 ;  6  How.  Pr... 


WHITNEY  v.  COOPER. 

Bringing  Action  in  Name  of  Another — Liability 
for  Costs — Statute. 

A  person  bringing  an  action  in  the  name  of  an- 
other is  liable  under  2  R.  S.,  515,  sec.  47,  2d  ed.,  for 
the  costs  recovered  against  the  nominal  plaintiff, 
though  his  interest  in  the  demand  prosecuted  ia 
only  by  way  of  mortgage  or  lien. 

The  person  thus  sought  to  be  charged  may  show 
f  by  parol  the  real  nature  of  his  interest,  in  contradic- 
i  tion  of  the  terms  of  a  written  assignment  to  him, 
j  absolute  on  its  face. 

No  third  person  can  be  subjected  to  costs  under 
the  above  statute,  whatever  may  be  the  nature  of 
his  interest,  and  however  much  he  may  have  inter- 
fered in  the  action,  if,  in  truth  he  is  not  chargeable 
with  having  brought  it. 

One  may  be  said  to  have  brought  the  action,  with- 
in the  meaning  of  the  statute,  who  has  retained  the 
attorney  for  that  purpose,  either  individually  or  in 
conjunction  with  others,  or  sanctioned  the  act  of  an 
assumed  agent  in  retaining  him,  or  agreed  to  in- 
demnify the  nominal  plaintiff  for  the  expenses  con- 
sequent upon  the  retainer. 

Citations— 20  Wend..  630 ;  20  Johns.,  475 :  5  Cow.,  17; 
2  R.  S.,  515,  sec.  47,  2d  ed.;  7  Wend.,  497  ;  15  Johns.. 
405. 

MR.  R.  J.  Hilton,  for  the  defendant,  moved 
for  a  rule  that  Jacob  Berringer  pay  the 
defendant  his  costs  which  he  had  recovered 
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against  the  plaintiff  in  this  cause  by  the  judg- 
ment of  this  court.  He  read  affidavits  showing 
that  the  demand  for  which  this  suit  was 
brought  had  been  assigned  to  Berringer,  and 
nominally  to  Barent  P.  Staats  jointly  with  Ber- 
ringer before  this  suit  was  brought;  and  that 
Berringer  had,  according  to  his  admissions, 
participated  in  its  prosecution  for  his  own 
benefit.  The  assignment  was  absolute  in  its 
terms,  signed  and  sealed  by  Whitney,  and  at- 
tested by  one  Thayer,  as  a  subscribing  witness. 
The  attorney  for  the  plaintiff  had,  soon  after 
<5JJO*1  the  assignment  was  "executed,  served 
the  defendant  with  a  notice  of  it;  adding,  that 
Staats  and  Berringer  were  the  sole  owners. 

It  appeared  that  Staats'  name  was  inserted 
as  assignee  without  his  consent  or  knowledge, 
at  the  instance  of  James  Gourlay,  the  latter  in- 
tending that  Staats  should  take  as  trustee  for 
him  (Gourlay),  to  whom  Whitney  was  indebt- 
ed. But  Staats  declined  to  accept  or  act  un- 
der the  assignment. 

The  claim  of  Whitney,  the  plaintiff,  against 
the  defendant,  was  $715,  and  was  believed  to 
be  sufficient  to  pay  what  he  owed  both  Gour- 
lay and  Berringer;  perhaps  more.  The  claim 
of  the  latter  against  Whitney  was  only  $120. 
Gourlay's  was  from  $300  to  $500.  The  cause 
was  heard  before  referees,  Berringer  having 
been  present  some  part  of  the  time;  and  the 
defendant  obtained  a  report  in  his  favor,  re- 
covered his  geueral  costs,  they  being  taxed  at 
$262. 

Whitney  stated  in  an  affidavit  made  in  be- 
half of  the  defendant,  that  Berringer  and  Gour- 
lay ordered  the  suit  to  be  commenced,  and  had 
given  directions  as  to  conducting  it.  The  as- 
signment had  been  left  with  the  plaintiff's  at- 
torney. 

Mr.  N.  Hill,  Jr.,  contra,  read  an  affidavit 
of  Whitney,  made  in  behalf  of  Berringer,  not 
contradicting  but  professing  to  explain,  in 
some  respects,  the  affidavit  he  (Whitney)  had 
made  on  the  other  side;  and  stating  that  that 
affidavit  had  been  pressed  upon  him  by  the  de- 
fendant's attorney,  without  giving  him  due 
time  to  take  advice  on  the  subject.  He  now 
stated  that  the  only  advance  Berringer  had,  to 
his  knowledge,  made  for  carrying  on  the  suit 
was  a  loan  to  him  of  $17.  He  added,  that  the 
assignment  was  not  accepted  by  Berringer  in 
payment  of  his  demand,  nor  did  he  advance 
anything  as  a  consideration  beyond  his  debt. 

An  affidavit  of  Berringer  himself  was  also 
read,  denying  that  he  had  retained  the  plaint- 
iff's attorney,  or  directed  this  suit  to  be  prose- 
cuted: and  also  denying  that  he  had  ever  par- 
ticipated in  its  prosecution.  He  stated  that  the 
assignment  had  been  drawn  up  by  the  plaint- 
O31*]  iff's  attorney  *under  directions  from 
him  (Berringer)  so  to  frame  it  as  to  give  him  a 
lien  on  the  moneys  to  be  recovered,  to  the  ex- 
tent of  his  claim  which  was  only  $120.  And 
he  supposed  it  had  been  so  drawn,  and  not  as 
conveying  an  absolute  interest.  He  explained 
and  limited  his  alleged  participation  in  the  suit 
and  his  advance  of  money,  to  mere  inquiry  as 
to  the  progress  of  the  suit,  and  on  one  occasion 
lending  $17  to  the  plaintiff  in  order  to  defray 
an  occasional  expense.  He  denied  that  he  at- 
tended the  reference,  except  on  one  or  two  oc- 
casions, when  he  was  there  as  a  spectator 
merely. 
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The  affidavit  of  one  Kingsley  was  also  pro- 
duced, showing  that  Whitney  acted  in  retain- 
ing the  attorney  and  bore  a  principle  part  in 
conducting  the  suit;  also  tending  to  confirm 
Bcrriuger's  statement  that  he  was  present  at  the 
reference  merely  as  a  spectator. 

To  take  from  the  force  of  Berringer's  admis- 
sions, on  which  much  of  the  defendant's  proof 
tending  to  connect  him  with  the  suit,  depend- 
ed, and  also  to  account  for  the  form  in  which 
the  assignment  was  drawn,  a  deposition  was 
produced  showing  that  he  was  a  German,  and 
spoke  and  understood  the  English  language 
quite  imperfectly. 

By  the  Court,  Cowen.  /.  Looking  through 
the  evidence,  1  am  inclined,  on  the  whole,  to 
give  the  transaction  in  regard  to  the  assign- 
ment about  the  same  legal  effect  as  Berringer 
claims  for  it  in  his  affidavit.  Staats,  who  was 
made  the  nominal  assignee  for  the  benefit  of 
Gourlay,  absolutely  refused  to  accept  the  as- 
signment; and  I  do  not  see  how  any  interest 
passed  beyond  what  Berringer  took  under  it 
for  the  purpose  of  securing  his  $120.  It  is  true, 
the  assignment  was  absolute  on  its  face;  but 
Berringer  says  it  was  not  intended  with  regard 
to  him,  as  anything  more  than  the  creation  of 
a  lien  to  secure  his  claim.  The  demand  of  the 
plaintiff  against  Cooper  was  considered  a  large 
one;  and  the  assignment  as  to  Gourlay  utterly 
failing  of  any  effect  by  the  refusal  of  Staats, 
it  would  have  been  Unequitable,  had  [*632 
the  whole  claim  been  recovered,  to  say  that 
Berringer  should  have  taken  the  whole.  The 
assignment  certainly  could  not  have  been  un- 
derstood, as  between  Berringer  and  Gourlay, 
to  mean  what  it  imports  on  its  face — the  abso- 
lute conveyance  of  the  whole  claim  against 
Cooper  in  equal  moieties  to  them,  while  their 
demands  against  the  plaintiff  were  so  very  un- 
equal. It  must,  as  between  them,  have  "been 
intended  to  apportion  the  avails  according  to 
the  amount  of  their  respective  claims.  It  was, 
doubtless,  also  intended  that  any  amount  over 
and  above  both,  should  be  refunded  to  the 
plaintiff;  and  as  it  turned  out  that  the  assign- 
ment for  Gourlay's  benefit  was  frustrated,  it 
cannot,  with  any  color  of  propriety,  be  con- 
sidered as  in  effect  creating  anything  more 
than  a  mere  lien  for  Berringer's  benefit,  he  to 
hold  the  balance  over  and  above  his  claim  as 
a  trustee  for  the  plaintiff.  The  assignment,  al- 
though absolute  and  under  seal,  may  yet  be 
shown  by  parol  to  have  been  a  mere  mortgage 
or  collateral  security.  This  has  often  been 
holden  in  respect  to  a  deed  conveying  lands 
and  choses  in  possession  ;  and  in  Miller  v. 
franklin,  20  Wend.,  630,  the  same  thing  in 
principle  was  allowed  in  respect  loan  absolute 
assignment  of  a  chose  in  action. 

The  assignment  thus  enuring  as  a  mere  lien 
in  the  hands  of  Berringer,  and  taking  it  that 
he  brought  the  suit,  is  he  liable  to  pay  the  de- 
fendant's costs  ?  The  statute  makes  not  only 
the  simple  assignee  liable,  and  vide  Norton  v. 
Rich,  20  Johns.,  475  ;  Sehoolcraft  v.  Lathrop,  5 
Cow.,  17,  but  "any  person  beneficially  inter- 
ested in  the  recovery  in  such  action."  2  R.  S., 
515,  2d  ed.,  sec.  47.  These  terms,  I  am  of 
opinion,  extend  to  every  person  who  holds  an 
interest  by  way  of  mortgage  or  lien  in  the 
chose  in  action.  A  person  may  be  so  liable  in 
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consequence  of  being  beneficially  interested  as 
a  cestui  que  trust,  without  being  either  a  partial 
or  total  assignee  ;  Colvard  v.  Oliver,  7  Wend., 
497  ;  and  the  clause  cited  from  the  statute 
might  be  satisfied  by  stopping  there.  The  or- 
dinary import  of  the  words,  however,  I  think 
takes  in  every  such  vested  interest  as  the  courts 
of  law  will  protect  against  the  interference  of 
633*]  *the  nominal  party.  And  it  has  long 
been  settled  that  they  will  so  protect  a  mere 
lien.  Martin  v.  Hawks,  15  Johns.,  405.  I  do 
not  perceive  anything  in  Miller  v.  Franklin, 
which  is  incompatible  with  such  a  construc- 
tion. The  allowing  of  assignees  to  go  free, 
because  the  general  interest  may  not  be  in 
them,  would  enable  them  so  to  frame  the  con- 
tract of  assignment  as  to  evade  liability  for 
costs  ;  while,  by  prosecuting  and  maintaining 
the  suit,  they  can  acquire  all  the  substantial 
benefit  of  an  absolute  assignment. 

Thus  there  is  no  material  difference  between 
the  effect  of  Barringer's  interest,  whether  we 
take  it  as  he  would  have  it,  or  as  the  defendant 
seeks  to  infer  it  from  his  affidavits. 

Then  did  Berringer  bring  this  suit,  within 
the  meaning  of  the  statute  ?  The  bringing  of 
a  suit  may  be  by  retaining  an  attorney  for  the 
purpose,  either  alone  or  in  conjunction  with 
others,  or  recognizing  a  retainer  made  by  an 
assumed  agent,  or  actually  engaging  to  defray 
the  expenses  of  the  nominal  plaintiff  retaining 
an  attorney  in  his  own  name,  he  alone  being 
liable  to  the  attorney  in  the  first  instance.  But 
in  the  attempt  thus  to  identify  Berringer  with 
this  suit,  the  affidavits  on  the  side  of  the  de- 
fendant are  far  from  being  distinct,  not  ex- 
cepting that  of  Whitney.  The  amount  of  one 
affidavit  (Dr.  Staats')  is,  that  Berringer  being 
urged  to  discontinue  the  suit,  persisted  in  car- 
rying it  on,  and  in  proceeding  therewith. 
Another  (Gourlay's),  that  Berringer  accepted 
the  assignment,  and  admitted  that  he  had  ad- 
vanced money  to  carry  on  the  suit,  and  he  was 
present  at  the  hearing  before  the  referees.  Mr. 
Hilton  deposes  also  that  Berringer  was  present 
before  the  referees,  and  appeared  to  take  an 
active  part  in  the  prosecution. 

What  acts  took  place,  or  what  declarations 
were  made,  which  amounted  in  Dr.  Staats' 
mind  to  a  persisting  in  and  carrying  on  of  the 
suit  ?  I  lay  out  of  view  any  general  declara- 
tions by  Berringer  that  he  was  assignee,  and 
that  the  suit  was  brought  for  his  and  Gourlay's 
benefit ;  for  they  do  not  exclude  the  agency  of 
Whitney  as  the  real  party,  nor  are  they  incom- 
patible with  Berringer's  being  a  mere  anxious 
634*]  *inquirer  into  the  prospects  of  the  pros- 
ecution, on  account  of  his  lien.  Indeed,  the 
proof  adduced  by  the  defendant  is  throughout 
very  general,  not  to  say  equivocal ;  while,  on 
the  other  hand,  it  is  positively  denied  by  Ber 
ringer  that  he  took  any  part  in  carrying  on  the 
suit,  except  in  the  loan  to  Whitney  of  the  $17 
to  pay  costs.  He  denies  that  he  was  present  at 
the  reference,  except  for  a  part  of  the  time, 
and  then  merely  as  a  spectator.  That  portion 
of  his  acts  and  general  declarations  which  are 
spoken  to  the  most  strongly,  is  not  only  put 
forward  in  general  terms,  but  is  spoken  to  by 
witnesses  who  themselves  stand  prima  facie  li- 
able for  the  costs  :  and  so,  interested  to  bring 
in  Berringer  to  the  relief  of  themselves,  while 
the  imperfect  manner  in  which  he  speaks  En 
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glish  detracts  still  more  from  the  force  of  such 
evidence. 

Whitney,  the  plaintiff,  is  unable  to  say  any- 
thing more  than  that  Berringer  ordered  the 
suit  to  be  brought,  and  gave  directions.  That 
he  retained  the  attorney,  the  plaintiff  does  not 
say  ;  and  he  also  is  interested  in  bringing  the 
costs  upon  Berringer.  The  plaintiff  is  insolv- 
ent, but  if  Berringer  can  be  fixed,  it  will  at 
least  save  the  plaintiff  much  trouble,  and  prob- 
ably be  equal  to  his  entire  discharge.  Berrin- 
ger himself  denies  that  he  retained  the  attor- 
ney, or  ever  did  any  act  which  can  amount  to 
a  bringing  of  a  suit  within  the  meaning  of  the 
statute.  What  words  the  plaintiff  considers  an 
order  to  bring  the  suit,  or  to  whom  they  were 
addressed  ;  whether  they  might  not  have  been 
a  mere  request  to  the  plaintiff  that  he  would 
bring  the  suit  at  his  own  expense,  he  does  not 
say.  Berringer  testifies  that  the  plaintiff  was 
the  man  who  retained  the  attorney  and  con- 
ducted the  suit. 

By  the  affidavit  of  Kingsley,  it  appears  that 
the  plaintiff  was  himself  the  active  man  ;  that 
he  retained  the  attorney,  and  was  decidedly 
busy  throughout  in  conducting  the  suit. 
Kingsley  also  confirms  Berringer,  that  his  pres- 
ence at  the  reference  was  rather  as  a  spectator 
than  a  party.  The  plaintiff  admitted  to  Kings- 
ley  that  the  money  advanced  by  Berringer  was 
to  pay  the  costs  of  adjourning  the  reference  at 
the  plaintiff's  instance. 

*That  a  person  having  a  lien  for  his  [*635 
debt  on  a  chose  in  action,  occasionally  inquires 
as  to  its  progress  of  the  attorney  who  holds  it 
for  prosecution,  admits  himself  to  be  inter- 
ested, and  advises  and  urges  the  suit,  are  not, 
of  themselves,  enough  to  charge  him  with  the 
defendant's  costs. 

On  the  whole,  it  is  not  to  be  denied  that  the 
defendant  had  much  color  for  making  this  ap- 
plication ;  but  he  has  not  established  that  clear 
and  satisfactory  case  upon  which  I  feel  war- 
ranted in  charging  Berringer,  against  his  abso- 
lute denial  of  all  liability,  and  the  circum- 
stances by  which  his  denial  is  fortified. 

Motion  denied,  without  costs. 

Person  bringing  action  in  name  of  another— Costs. 
Cited  in— 1  Demo,  657 ;  12  N.  Y.,  34 ;  31  N.  Y.,  133 ;  5 
How.  Pr.,  320 ;  23  How.  Pr.,  229 :  31  How.  Pr..  473 ;  48 
How.  Pr.,  480 ;  14  Abb.  Pr.,  356 ;  5  Bob.,  638 ;  46 
Super.,  353. 

Parol  evidence— Inadmissible  to  vary  written  con- 
tract. Cited  in— 16  N.  Y.,  343 ;  6  Barb.,  24. 


AYRAULT    v.   HOUGHTAILING    ET    AL. 

Proof  of  service  of  papers  on  an  agent  or  a  clerk 
of  court,  is  j>rima/aci«  sufficient,  without  expressly 
showing  the  special  circumstances  required  by  Rule 
8  as  constituting  a  proper  case  for  such  service. 

MR.  A.  Taber,  for  the  defendants,  moved 
to  set  aside  the  default  and  subsequent 
proceedings  for  irregularity,  on  the  ground 
that  the  default  was  entered  after  the  service 
of  a  plea.  He  read  an  affidavit  of  the  defend- 
ant's attorney  stating  the  service  of  a  plea  in 
due  season  upon  the  clerk  of  this  court,  as 
agent  for  the  plaintiff's  attorney,  but  there  was 
no  proof  that  the  attorneys  for  the  respective 
parties  resided  either  in  different  counties,  or 
more  than  forty  miles  from  each  other  in  the 
same  county. 
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Mr.  N.  Hill,  Jr.,  centra,  objected  that  a 
case  for  service  on  an  agent  must  be  shown, 
before  the  service  could  be  held  good. 

Cowen.  J.  On  principle,  I  should  think 
that  to  be  necessary.  As  a  general  rule,  service 
O36*l  must  be  made  on  the  attorney,  *but  an 
exception  is  made  by  Rule  8,  where  the  attor 
neys  for  the  respective  parties  reside  in  differ- 
ent counties,  or  more  than  forty  miles  from 
each  other  in  the  same  county.  The  practice 
is  general,  that  wher«  you  show  a  special 
service  out  of  the  ordinary  and  primary  way, 
because  it  is  justified  by  any  particular  cir- 
cumstance making  an  exception,  such  circum- 
stance must  be  shown.  Service  on  an  attor- 
ney's clerk,  or  in  his  office,  or  on  some  one  of 
his  family,  are  familiar  instances.  So  the  serv- 
ice of  process  in  all  the  courts  is  primarily 
personal,  but  often  there  are  secondary  modes. 
When  these  are  resorted  to,  the  circumstances 
justifying  them  must  always  be  stated. 

It  is  said,  however,  quod  communis  error 
facit  jut ;  and  that  the  practice  has  always 
been  different  in  proving  secondary  service 
upon  an  agent.  I  will  inquire  of  the  other 
judges  how  that  may  be.  I  find  no  precedent 
nor  rule  of  practice  in  any  book  one  way  or 
the  other. 

At  a  subsequent  day,  Cowen,  J.,  said  :  I 
have  inquired  of  the  judges,  and  none  of  us 
remember  an  instance  where,  in  proving  the 
service  of  papers  on  an  agent  or  a  clerk  of 
court,  it  has  been  thought  necessary  to  show 
the  reason.  Simple  proof  of  service  by  affida- 
vit, or  by  admission  of  the  person  served,  has 
always  been  held  prima  facie  sufficient.  The 
motion  must,  therefore,  be  granted,  with  costs. 

Rule  accordingly. 


637*]    *WILLIAMS  v.  COOPER. 

Action  for  Slander — Defenses — Amendment  of 
Declaration. 

A  defendant,  in  an  action  of  slander,  under  the 
impression  that  he  had  no  evidence  to  justify  the 
words  charged,  pleaded  the  general  issue ;  but  af- 
terwards discovering  such  evidence,  he  applied  to 
the  court  and  had  leave  to  amend  by  adding  a  plea 
of  justification. 

Where,  in  slander,  the  words  charged  in  the  dec- 
laration imported  that  the  plaintiff  was  a  thief,  and 
had  stolen  the  defendant's  apples;  held,  that  the 
plaintiff  could  not  be  allowed  to  amend  by  adding 
words  accusing  him  of  stealing  boards,  and  which, 
though  spoken  before  the  suit  was  commenced,  did 
not  come  to  his  knowledge  till  long  afterwards ;  es- 
pecially, as  the  right  of  action  therefor  had  become 
barred  by  the  Statute  of  Limitations. 

But,  semble,  the  court  will  allow  even  a  new  cause 
of  action  to  be  added  to  the  declaration  by  way  of 
amendment,  provided  the  suit  was  intended  to  em- 
brace it.  and  it  was  omitted  in  declaring  through  a 
mistake  of  the  pleader;  and  this,  whether  the  Stat- 
ute of  Limitations  has  since  closed  upon  it  or  not. 

Slanderous  words,  charging  the  plaintiff  with  hav- 
ing stolen  a  particular  thing,  cannot  be  Introduced 
into  a  declaration  for  words  importing  a  charge  of 
theft  generally,  under  the  notion  of  merely  amend- 
ing a  variance ;  for  they  constitute  distinct  causes 
of  action. 

Citations— 1  Cow.,  156 ;  2  R.  S.,  343,  sec.  1 ;  5  Wend., 

72. 

A  MENDMENT,  in  slander.  The  words 
-il.  charged  in  the  declaration  imported  that 
the  plaintiff  was  a  thief,  and  had  stolen  the 
defendant's  apples,  to  which  the  defendant, 
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supposing  he  had  no  evidence  of  Justification, 
pleaded  the  general  issue.  Afterwards,  dis- 
covering evidence  by  which  he  believed  he 
could  justify  the  words,  he  moved  for  and  had 
leave  to  amend,  by  adding  a  plea  that  the 
words  were  true. 

The  plaintiff,  at  the  same  time,  moved  to 
amend  his  declaration  by  adding  words  which 
imported  a  stealing  of  boards;  words  which  he 
did  not  know  of  when  the  suit  was  brought, 
and  an  action  for  which  was  now  barred  by 
the  Statute  of  Limitations;  though  not  when 
this  suit  was  brought. 

Mr.  L.  J.  Walworth,  for  the  plaintiff, 
cited  1  R.  L.  of  1813,  117-122,  and  2  R.  8.. 
343;  also.  20  Wend.,  *668;  6  Id.,  506;  [*638 
12  Id.,  228;  7  T.  R..  51;  6  Id.,  543. 

Mr.  R.  Cooper,  contra,  cited  1  Cow.,  136; 
1  Wend.,  93;  12  Id.,  228;  Grab.  Pr..  530.  1st 
ed.;  1  Hall,  165. 

By  the  Court,  Cowen,  J.  I  h'ave  looked 
into  the  books  cited,  and  think  I  could  have 
allowed  the  proposed  amendment,  had  its  pur- 
pose been  to  obviate  a  variance  between  the 
declaration  and  the  cause  of  action  for  which 
the  action  was  really  brought;  or  to  introduce 
a  new  cause  of  action  for  which  it  was  so 
brought,  but  which  had  been  omitted  by  the 
pleader  through  mistake.  The  delay  which 
has  intervened  would  have  been  no  objection 
to  either;  though  the  Statute  of  Limitations, 
might  have  closed  upon  the  matter  sought  to 
be  introduced.  Indeed,  I  will  not  deny  that 
the  latter  circumstance  might  even  strengthen 
the  argument  for  allowing  the  amendment. 

But  here  it  is  proposed  to  add  a  distinct  sub- 
stantive cause  of  action,  not  known  to  the 
plaintiff  when  the  suit  was  brought  and,  of 
course,  not  intended  to  be  declared  upon.  This, 
withal  is  barred  by  the  statute.  That  would 
be  going  further  than  any  case  warrants.  It 
would  be  to  avoid  the  statute  by  a  suit  which 
did  not  in  fact,  nor  was  intended  to  cover  the 
cause  of  action  against  which  it  has  run. 
Courts  are  more  liberal  in  allowing  the  addi- 
tion of  new  demises  in  ejectment,  perhaps, 
than  any  other  sort  of  amendment.  Indeed, 
that  is,  generally,  no  more  than  the  modifica- 
tion of  the  declaration,  so  as  to  reach  the  real 
question  intended  by  the  suit.  Yet  where  the 
title  of  the  proposed  lessor  appeared  to  have 
been  barred  by  the  statute,  this  court  denied 
the  motion  for  such  an  addition.  Jackson  v. 
Murray,  1  Cow.,  156. 

It  is  said  that  the  words  sought  to  be  added 
here  are  not  new  and  distinct;  that  one  charge 
in  the  declaration  is  of  words  importing  that 
the  plaintiff  was  a  thief,  and  the  addition  that 
he  stole  boards,  is  but  another  mode  of  charg- 
ing the  same  thing.  Generically  this  is  so;  but 
specifically  *not;  and  a  plea  justifying  [*63t> 
the  former  words  might  not  reach  the  new 
ones.  I  think  the  allowing  of  these  must  be 
considered  much  more  than  amending  a  mere 
variance;  and  that  they  are  distinct  words 
within  the  rule  of  the  cases  disallowing  amend- 
ments by  adding  a  new  cause  of  action. 

It  is  supposed  that  the  2  R.  S.,  343,  sec.  1, 
enlarges  our  powers  to  amend;  but  this  section 
is  merely  in  affirmance  of  the  old  practice. 
Trinder  v.  Durant,  5  Wend.,  72. 

Motion  denied. 

HIM,  1. 
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Reviewed— 35  How.  Pr..  324. 
Explained— 53  Barb.,  527 ;  4  Daly,  496. 
Cited  in— 27  Hun,  612 ;  31  How.  Pr.,  167 ;  5  Rob., 
622 ;  1  Bank  Reg.,  137. 


EX   PARTE   IVES. 

Land  Sold  on  Execution — Judgments  Docketed 
at  Same  Time — Sights  of  Redemption. 

There  is  no  provision  in  the  law  for  a  concurrent 
redemption  of  lands  sold  on  execution,  by  two  dif- 
ferent creditors  holding  judgments  docketed  at  the 
same  instant ;  but  the  one  first  complying  with  the 
terms  for  redeeming  from  the  purchaser  will  be  en- 
titled to  the  sheriff's  deed,  unless  the  other  creditor 
redeems  from  him ;  and  this,  though  the  judgments 
were  docketed  under  a  stipulation  that  any  sums 
collected  thereon  should  be  shared  by  the  creditors 
in  proportion  to  the  amount  of  their  respective 
judgments. 

One  creditor  redeeming  from  another,  under  such 
circumstances,  is  bound  to  tender  the  amount  paid 
by  the  latter,  with  interest  thereon ;  and  where  he 
merely  tendered  the  amount  of  the  original  bid, 
with  interest  on  that,  held,  insufficient. 

Citations— 2  R.  S.,  294,  see.  51, 2d  ed.;  8  Johns..  347  ; 
11  Johns.,  228. 

T)  EDEMPTION  of  lands  sold  on  execution. 
.Li  Motion,  in  behalf  of  Ives,  for  a  peremp- 
tory mandamus,  on  a  case  agreed,  to  be  di- 
rected to  the  sheriff  of  Rensselaer  Co.,  com- 
manding him  to  execute  a  deed  to  Ives  of  cer- 
tain lands  sold  under  &fi.fa.,  and  which  Ives 
had  sought  to  redeem. 

There  were  three  judgments  against  Hedges 
&  Mulford,  all  docketed  at  the  same  hour,  Oc- 
tober 24,  1839;  one  in  favor  of  Bell,  one  in  fa- 
vor of  Miter,  and  another  in  favor  of  Clark. 
The  plaintiffs,  at  the  same  time,  agreed  in 
writing,  "  that  whatever  sum  or  sums  shall 
ever  be  paid,  received,  collected  or  realized 
upon  said  judgments,  or  either  of  them,  or  for 
or  on  account  of  said  judgments,  or  either  of 
64O*j  *them,  shall  be  applied  and  paid  on 
said  judgments  in  proportion  to  the  respective 
amounts  thereof." 

Previously,  viz. :  September  27,  1839,  House 
and  others  had  a  judgment  against  Hedges, 
docketed  that  day,  under  &fi.  fa.  upon  which 
the  sheriff,  April  11,  1840,  sold  the  premises  in 
question. 

April  10,  1841,  the  two  judgments  of  Bell 
and  Clark  were  assigned  to  Ives,  the  relator; 
and  on  the  22d  he  redeemed  under  them,  pay- 
ing the  original  bid  and  interest,  being  $430. 

July  10,  1841,  Miter  offered  the  sheriff  tore- 
deem  under  his  judgment  and  paid  $435,  the 
amount  of  the  original  bid  and  interest  to  that 
time,  demanding  a  deed  of  the  whole  premises 
"or  of  such  proportionate  part  and  share 
thereof,  as  he  was  entitled  to  by  virtue  of  said 
stipulation  and  of  said  redemption,  in  case 
any  redemption  of  said  premises  had  been 
made  by  the  said  Bell  and  Clark  or  either  of 
them." 

July  13,  1841,  after  fifteen  months  from  the 
day  of  sale,  Ives  demanded  a  deed  of  the 
whole,  which  the  sheriff  declined  to  execute. 

Mr.   S.  Stevens,  for  the  motion. 

Mr.  M.  T.  Reynolds,  contra. 

By  the  Court,  Cowen,  J.  It  is  agreed  that 
the  statute  nowhere  provides  expressly  for  a 
concurrent  redemption  by,  and  apportionment 
among,  different  creditors,holding  judgments 
docketed  at  the  same  instant.  And  the  stipu- 
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lation  entered  into  by  these  three.does  not  vary 
the  case.  There  is  no  provision  by  it  in  regard 
to  terms  of  redemption  ;  and  if  there  were,  we 
could  not  compel  a  specific  execution  by  writ 
of  mandamus.  After  a  purchase  at  sheriff's 
sale,  any  creditor,  either  senior  or  junior,  or 
the  assignee  of  such  creditor,  may  redeem  on 
paying  the  purchaser's  bid  with  interest.  2  R. 
S.,  294,  sec.  51,  2d  ed.  This  Ives  did,  he  be- 
ing assignee  of  Bell  and  Clark,  junior  creditors. 
Then,  there  being  no  special  provision  for  a 
*creditor  whose  docket  was  made  at  [*641 
the  same  time  with  his,  the  terms  on  which 
Miter  could  redeem  seem  to  be  prescribed  in 
section  55,  subdivision  1.  This  declares,  that 
one  creditor  having  redeemed  from  the  pur- 
chaser, any  other  who  might  have  redeemed 
from  the  same  purchaser,  may  still  take  the  re- 
deeming creditor's  right,  on  reimbursing  the 
sum  paid  by  him  with  interest  on  that.  By  sub- 
division 2,  no  more  need  be  paid,  unless  the 
lien,  in  virtue  of  which  the  first  creditor  re- 
deemed, be  prior  to  that  of  the  creditor  who 
comes  to  redeem  from  him.  In  such  case  he 
must  be  also  paid  the  amount  of  the  lien  in  virt- 
ue of  which  he  redeemed.  This  restraint  cannot, 
that  I  see, be  applied  in  favor  of  Ives'  claim,  sim- 
ply because  it  was  not  prior  to  Miter's.  I  doubt 
whether  the  rule  in  Adams  v.  Dyer,  8  Johns., 
347,  and  Waterman  v.  Haskin,  11  Id.,  228,  can 
be  so  applied  to  this  case  as  to  place  Ives  in  the 
position  of  a  senior  creditor,  although,  having 
an  equal  right  with  Miter,  he  came  first  to  re- 
deem. But  it  is  not  necessary  to  decide  that 
question.  If  Miter  had  a  right  to  redeem,  as 
he  claims  to  have  had,  under  subdivision  1.  of 
section  55,  he  should  at  least  have  offered  what 
Ives  had  paid,  $430,  with  interest;  whereas.he 
merely  offered  the  amount  of  the  original  bid, 
and  interest  on  that.  It  is  said,  he  offered  his 
own  share  of  the  original  purchase  money.and 
more  too;  and  is  at  least  entitled  to  a  deed  in 
proportionate  shares  with  Ives.  But  the  stat- 
ute provides  for  no  such  thing,  and  we  cannot 
add  to  it. 

Whether  any  and  what  relief  Miter  may  be 
entitled  to  in  equity,  it  is  not  necessary  to  de- 
cide. It  is  enough  to  see  that  he  comes  within 
no  provision  of  the  statute,  under  which  we 
can  direct  a  conveyance  to  him, either  in  whole 
or  in  part.  Even  if  an  equitable  intent  in  the 
statute  to  allow  the  latter,  be  derivable  from  it, 
we  have  no  means  by  which,  under  a  writ  of 
mandamus,  we  could  settle  the  apportionment 
of  land  for  money. 

A  peremptory  mandamus,  therefore, follows, 
commanding  the  execution  of  a  conveyance  by 
the  sheriff  to  Ives. 

Motion  granted. 


*DAVIS  v.  S.  TIFFANY.     [*642 

Sale  of  Lands — Judgment  Lien — Promise  of 
Vendee  to  Reserve  Part  of  Purchase  Money  for 
Creditor — Failure  to  do  so — Loss  of  Lien  by 
Lapse  of  Time — Remedy. 

A  vendee  of  lands,  having  obtained  his  deed,  was 
subsequently  notified  of  an  outstanding  lien  by 
judgment  against  the  vendor, whereupon  the  vendee 
promised  the  creditor  to  retain  a  portion  of  the  pur- 
chase money  for  his  benefit,  which  the  vendee  did 
not  do ;  but,  under  a  belief  that  the  vendor  was  in 
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good  circumstances,  paid  it  to  him.  The  creditor 
suffered  the  judgment  to  lie  ten  years  after  It  was 
docketed,  and  then  sued  out  execution,  on  which 
the  lands  so  purchased  were  seized.  Held,  that  the 
vendee's  right  being  clear,  he  was  entitled  to  sum- 
mary relief!  by  an  order  for  a  perpetual  stay  of  pro- 
ceeding's :  though,  seinble,  had  there  been  doubt  of 
his  good  faith,  either  in  respect  to  the  original  pur- 
chase, or  the  nun- 1  n  II  hi mr m  oi  his  promise  as  to  re- 
taining the  purchase  money,  the  court  would  have 
allowed  the  creditor  to  sell. 

The  case  of  Hewson  v.  Deygert,  8  Johns.,  333,  so 
far  as  it  imports  an  unqualified  denial  of  the  vend- 
ee's claim  to  summary  relief,  under  these  and  sim- 
ilar circumstances,  is  overruled. 

Citations— 9  Wend.,  157 ;  1  Edw.  Ch.  Cas.,  619 ;  5 
Cow.,  294 ;  5  Paige,  493 ;  6  Wend.,  562 :  16  Wend.,  621 ; 
1  Cow.,  481. 

MR.  D.  Burwell,  in  behalf  of  G.  S.  Tiffany, 
moved  for  a  perpetual  stay  of  the  fi.  fa. 
issued  in  this  cause  against  the  defendant,  in 
respect  to  a  farm  situated  in  that  county,  pur- 
chased by  G.  8.  Tiffany  of  the  defendant,  S. 
Tiffany,  July  26,  1831. 

It  appeared  that  the  judgment  on  which  the 
execution  issued  was  perfected  April  28, 1826, 
on  a  bond  and  warrant  intended  to  secure  the 
plaintiff  against  a  letter  of  credit,  in  conse- 
quence of  transactions  under  which  there  was 
now  due  $l,456.18,on  the  judgment, with  some 
interest,  for  which  the  execution  issued  tested 
the  first  Monday  of  January,  1841. 

G.  S.  Tiffany"  purchased  without  actual  no- 
tice of  the  judgment,  paid  a  part  down,  and 
afterwards  the  remainder,  the  defendant  being 
apparently  in  good  circumstances. 

Mr.  S.  Stevens,  contra,  read  an  affidavit, 
showing  that  the  plaintiff, before  J.  G.  Tiffany 
had  paid  the  defendant  in  full  for  the  farm, 
gave  him  notice  of  the  judgment,  when  he 
promised  to  keep  back  sufficient  of  the  pur- 
O43*]  chase  money  *to  indemnify  the  plaint- 
iff for  the  sum  he  then  stated  to  be  due. 

By  the  Court,  Co  wen,  J.  The  plaintiff  does 
not  make  out  such  a  case  against  J.  G.  Tiffany 
as  to  require  that  I  should  permit  a  sale.  I 
would  do  so,  if  I  saw  any  serious  doubt  wheth- 
er he  had  not  purchased  with  a  view  to  defraud 
the  plaintiff,  or  had  paid  the  balance  in  bad 
faith,  which  he  promised  to  keep  back.  I  would 
do  so,  in  order  that  the  question  of  fraud  might 
be  put  in  a  train  for  determination  by  a  trial 
at  law,  or  a  hearing  on  a  bill  in  equity.  But 
the  good  faith  of  the  original  purchase  is  not 
denied  ;  and  the  promise  to  retain  a  part  was 
made  before  the  judgment  had  ceased  to  be  a 
lien  by  the  lapse  of  ten  years.  No  court  would 
hold  that  this  farm  was,  under  the  circum- 
stances, bound  by  the  judgment  after  that  time 
had  elapsed.  This  being  clear,  we  are  warrant- 
ed, though  it  seems  formerly  to  have  been  held 
otherwise,  Hewson  v.  Deygert,  8  Johns.,  333.in 
slaying  the  execution  upon  motion,  on  the 
ground  that  an  attempt  to  draw  the  purchaser's 
title  in  question  by  a  sale  is  an  abuse  of  our 
process.  The  judgment  is  gone  in  respect  to 
him,  as  effectually  as  it  would  be  in  respect  to 
a  defendant  who  has  paid  the  money  upon  it 
in  full.  Little  v.  Harvey,  9  Wend..  157;  Graff 
v.  Kipp,  1  Edw.  Ch.  Cas.,  619;  Roe  v.  Swart, 
5  Cow.,  294  ;  Petf.it  v.  Shepherd,  5  Paige.  493  ; 
Wood  v.  Torrey,  6  Wend..  562;  Tufts  v.  Tvft*, 
18  Id.,  621;  Lannng  v.  Vischer,  1  Cow.,  481. 

Motion  granted. 

Cited  in-22  How.  Pr.,  475 ;  48  How.  Pr.,  87 ;  38  Su- 
per., 64. 
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*FITZHUGH  t>.  TRUAX.     [*644 

An  affidavit  of  merit*,  that  the  party  "  has  fully 
and  fairly  stated  the  facta  of  his  case,"  etc.,  is  insuf- 
ficient ;  it  should  be  that  he  "  has  fully  and  fairly 
stated  the  case,"  etc. 

A  FFIDAVIT  of  merits.  The  defendant's  de- 
ll, fault  for  not  pleading  having  been  entered, 
he  now  moved  to  set  it  aside  for  irregularity  ; 
but  failing  in  that,  he  asked  to  be  let  in  on 
terms,  upon  an  affidavit  of  merits  setting  forth 
that  he  had  "  fully  and  fairly  stated  the  facts 
of  his  case,"  etc.,  and  then  going  on  in  the 
usual  form. 

Mr.  W.  S.  Bishop,  for  the  motion. 
Mr.  A.  P.  Grant,  contra. 

By  the  Court,  Co  wen,  J.  The  affidavit  of 
merits  is  insufficient.  It  is,  that  the  defendant 
has  stated  the  facts  of  his  case ;  whereas  it 
should  be,  that  he  has  stated  the  case,  etc. 

Motion  denied.1 

Explained— 1  Abb.  N.  S.,  280. 

Cited  in- 2  Hill,  360 ;  46  Barb.,  552 ;  6  How.  P..  8 ;  7 
How.  Pr.,  449  ;  30  How.  Pr.,  170. 

1.— See  Rule  61,  ed.  of  1837 ;  and  also  Rule  1  of 
May  Term,  1840, 22  Wend.,  644.  The  affidavit  may  be 
that  the  party  has  stated  this  case,  or  his  case ;  but 
not  that  he  has  stated  his  defense,  etc.  Brownell  v. 
Marsh,  22  Wend.,  636.  Nor  will  it  do  to  qualify  the 
phraseology,  by  adding,  "  so  far  as  the  facts  have 
come  to  his  knowledge,"  or  in  any  other  manner, 
unless  a  sufficient  excuse  therefor  be  expressly 
shown.  Brown  v.  St.  John,  19  Wend.,  616. 


*CHURCH  v.  COLE  ET  AL.    [*645 

The  plaintiff  may  bring  an  action  on  a  Judgment, 
though  time  enough  has  not  elapsed  since  it  was 
entered,  to  entitle  him  to  a  fl.fa,  thereon  pursuant 
to  the  Act  of  May  14. 1840. 

MOTION  in  behalf  of  the  defendants,  for  a 
rule  that  the  proceedings  on  the  part  of 
the  plaintiff  be  stayed,  or  that  the  plaintiff 
discontinue,  with  costs. 

The  action  was  debt,  on  a  judgment  in  as- 
sumpsit.  The  motion  was  founded  on  the  fact 
that  the  action  had  been  brought  within  the 
thirty  days  allowed  to  the  defendants  by  the 
statute.  Sess.  L.  1840,  p.  834,  sec.  24,  before 
the  plaintiff  would  have  had  a  right  to  his  fi.fa. 

Mr.  E.  D.  Smith,  for  the  motion,  said  that 
the  court  would  stay  proceedings  in  debt  on  a 
judgment  pending  a  writ  of  error,  because  it  is 
a  supersedeas  of  execution  ;  and  he  contended 
this  case  was  like  that.  Vide,  Grab.  Pr.,  951, 
2d  ed.,  and  the  books  there  cited. 

Mr.  W.  S.  Bishop,  contra. 

By  the  Court,  Cowen,  J.  The  two  cases  are 
not  parallel.  To  stay  execution  by  writ  of  er- 
ror, bail  must  be  given.  The  statute  in  ques- 
tion stays  it  without.  Beside,  the  statute  is  in 
derogation  of  a  common  law  right;  and  should 
not  be  enlarged  by  construction.  The  motion 
must  be  denied,  with  costs. 

Rule  accordingly. 

Cited  in-21  Ind..  335 ;  35  Ohio  St.,434 ;  63  Pa.  St.,231; 
18  Ala..  519 ;  62  Am.  Dec.,  233. 
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646*]  *RYERS  ET  AL.  v.  HEDGES. 

Practice —  Ejectment — Defense  by  Landlord  in 
Name  of  Tenant — Costs — Motion  for  Commis- 
sion to  Compel  Witness  to  Testify — Affidavit  in 
Opposition. 

Whether  a  landlord,  defending'  an  ejectment  in 
the  name  of  his  tenant,  will  be  liable  for  the  costs 
recovered  by  the  plaintiff,  qucere. 

Where  the  alleged  landlord,  on  a  motion  to  com- 
pel him  to  pay  the  plaintiff's  costs,  admitted  that  be 
claimed  title  to  the  premises,  and  had  aided  in  the 
defense,  but  showed  by  his  own  and  other  affidavits 
that  he  aided  merely  as  counsel,  the  court  denied 
the  motion. 

As  a  general  rule,  though  one  person,  for  the  pro- 
tection of  his  own  interest,  defend  an  action  in  the 
name  of  another,  he  will  not  be  liable  for  the  plaint- 
iff's costs. 

Where  a  motion  was  opposed  on  an  affidavit  made 
by  one  who  had  refused  to  testify  for  the  moving 
party,  the  court  denied  the  latte_r  a  commission  to 
compel  the  witness  to  be  examined  pursuant  to  2 
R  S.,  467,  458,  sees.  24, 25, 2d  ed.,  on  the  ground  that 
the  affidavit  was  full  to  the  merits  of  the  motion, 
and  showed  that  a  further  examination  would  be 
useless. 

And  semble,  a  commission  will  be  denied  under 
such  circumstances,  if  the  adverse  party  produces 
the  witness"  affidavit  touching  the  matters  in  ques- 
tion ;  for  it  will  be  presumed  that  he  has  told  the 
whole  truth,  till  the  contrary  appear. 

Citations— 18  Wend.,  672 ;  1  Wend.,  295 ;  2  R.  S..  457, 
458,  sees.  24,  25,  2d  ed. 

MR.  H.  Welles,  for  the  plaintiffs  in  eject- 
ment, moved  for  a  rule  that  one  Bogert  pay 
the  plaintiffs'  costs  of  prosecuting  this  cause  to 
judgment,  on  the  ground  that  the  defendant 
had  been  before  and  during  the  pendency  of 
the  suit,  the  tenant  of  Bogert;  and  that  the  lat- 
ter had  defended  the  suit  in  his  name. 

In  addition  to  affidavits  tending  to  show  the 
existence  of  the  tenancy,  it  appeared  that  the 
defendant  had  been  committed  under  a  ca.  sa. 
for  not  paying  the  costs;  and,  while  in  prison, 
had  admitted  the  tenancy,  and  that  Bogert  had 
defended  the  cause  through  him,  claiming  ti- 
tle; but  had  refused  to  make  any  affidavit  in 
order  to  aid  this  application. 

Mr.  M.  T.  Reynolds,  contra,  read  affida- 
vits and,  among  others,  the  affidavit  of  Hedges 
and  Bogert,  denying  the  tenancy  and  affirming 
that  Bogert,  though  he  had  claimed  title  and 
aided  in  the  defense,  had  not  done  the  latter  in 
any  other  capacity  than  as  counsel  for  Hedges. 
647*]  Hedges  *had  been  discharged  from 
imprisonment  under  the  Insolvent  Act. 

Mr.  Welles  insisted  that  the  affidavits  on 
the  part  of  the  defendant  did  not  explicitly 
meet  the  allegations  in  the  plaintiffs' affidavits; 
that  the  motion  should,  therefore,  be  granted; 
or,  at  least,  this  court  should  order  Hedges'  ex- 
amination under  a  commission. 

By  the  Court,  Cowen,  /.  It  must  be  taken 
as  a  general  rule  since  our  decision  in  Miller  v. 
Adsit,  18  Wend.,  672,  that  though  one  person, 
for  the  protection  of  his  own  interest,  defend 
an  action  in  the  name  of  another,  yet  he  will 
not  be  liable  for  the  costs  which  the  plaintiff 
recovers.  The  action  of  ejectment,  where  the 
landlord  defends  in  name  of  his  tenant,  has 
been  holden  to  constitute  an  exception;  Jack- 
son v.  Van  Antwerp,  1  Wend.,  295;  but  this  is 
contrary  to  the  principle  of  Miller  v.  Adsit. 
In  the  case  at  bar,  however,  the  relation  of 
landlord  and  tenant  is  denied  to  exist  by  the 
affidavits  both  of  Bogert  and  Hedges.  Their 
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denials  too  are  somewhat  fortified  by  other  af- 
fidavits; so  much  so  that  I  think  the  affidavits 
on  the  side  of  the  plaintiffs  are  met  too  strongly 
to  warrant  us  in  granting  this  motion  upon  the 
present  state  of  the  proofs. 

But  it  is  insisted  that  Hedges  having  for- 
merly admitted  the  tenancy,  etc.,  we  ought  to 
order  a  commission  and  compel  his  examina- 
tion in  behalf  of  the  plaintiffs  pursuant  to  the 
2  R.  S.,  457,  458,  2d  ed.,  sees.  24,  25.  But  this, 
according  to  the  Act,  is  to  be  done  only  where 
a  witness  has  declined  to  testify  voluntarily. 
Hedges  has,  in  this  case,  made  a  voluntary  af- 
fidavit touching  the  matter  in  question,  upon 
the  request  of  Bogert;  and  we  must  intend  has 
told  the  whole  truth.  At  any  rate,  we  must 
presume,  after  what  he  has  sworn,  that  his 
deposition  would  be  of  no  use  to  the  plaintiff. 

Motion  denied. 

Cited  in-5  N.  Y.,  559 ;  31  N.  Y    126 ;  3  How.  Pr.,  32. 


*LIVINGSTON  «.  CLEMENTS.  [*648 

Costs  —  Defense  of  Ejectment  by  Landlord  in 
Name  of  Tenant. 

Where  an  ejectment  suit  was  defended  in  the  name 
of  a  tenant,  at  the  instance  and  for  the  benefit  of 
his  landlord,  the  court  refused,  on  motion  of  the 
tenant,  to  compel  the  landlord  to  pay  the  plaintiff's 
costs ;  especially,  as  the  facts  on  which  the  motion 
rested  were  rendered  doubtful  by  counter  affidavits, 

Semble,  that  a  landlord  defending  a  suit  in  the 
name  of  his  tenant  will  under  no  circumstances  be 
ordered  to  pay  the  costs  recovered  by  the  plaintiff ; 
and  that  the  case  of  Jackson  v.  Van  Antwerp,  1 
Wend.,  295,  contra,  has  been  overruled. 

Citations— 1  Wend.,295 ;  7  Wend.,  497: 18  Wend.,672. 

MR.  C.  Stevens,  for  the  defendant,  moved 
for  a  rule  against  one  Polly.that  he  pay  the 
plaintiff's  costs  of  this  suit.  The  action  was 
ejectment  for  land  in  the  defendant's  posses- 
sion, and  Stevens  read  an  affidavit  of  the  de- 
fendant, that  Polly  claiming  title,  the  defend- 
ant at  his  request  continued  in  possession  and 
defended,  on  the  faith  of  Polly's  promise  to  in- 
demnify him.  That  he  should  not  otherwise 
have  defended.  That  the  plaintiff  had  recov- 
ered, and  caused  the  defendant  to  be  impris- 
oned in  virtue  of  a  ca.  sa.  for  the  costs.  The 
defendant  also  stated  that  he  defended  as  the 
tenant  of  Polly,  and  it  appeared  that  the  latter 
had  admitted  the  tenancy  to  Mr.  Perkins,  the 
attorney  who  defended  the  cause. 

Mr.  M.  T.  Reynolds,  contra,  read  Polly's 
affidavit  denying  the  tenancy  ;  and  another, 
showing  the  defendant's  admission,  while  in 
prison,  that  Polly  had  never  agreed  to  indem- 
nify him. 

By  the  Court,  Cowen.  /.  This  case,  as  it 
stands  between  the  plaintiff  and  Polly,  would, 
on  the  affidavits  of  the  defendant,  be  the  same 
with  Jackson  v.  Van  Antwerp,  \  Wend.,  295; 
that  is  to  say,  Polly  would  be  liable  to  pay  the 
plaintiff's  costs  on  his  motion.  Then  it  is  in- 
sisted that  he  may  be  compelled  to  do  the  same 
thing  upon  the  defendant's  motion,  for  which 
we  are  referred  to  *Colvard  v.  Oliver,  [*(>49 
7  Wend.,  497.  The  principle  of  the  latter  case 
would  seem  to  be  a  warrant  for  this  motion,  on 
the  defendant's  facts,  if  we  could  go  behind 
the  nominal  defendant  and  consider  another, 
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defending  In  his  name,  as  the  real  party  for 
the  purpose  of  compelling  the  latter  to  pay 
costs  on  the  application  of  the  plaintiff.  I 
should  doubt  whether  we  could,  even  were  the 
landlord,  who  defended  in  the  name  of  his  ten- 
ant, called  on.  Jackson  v.  Van  Antwtrrp  does 
not  appear  to  be  sustained  by  any  precedent; 
and  is,  I  think,  in  principle,  overruled  by  Mil- 
ler v.  Adsit,  18  Wend.,  672. 

But  it  is  enough  to  say,  that  the  facts  here 
sought  to  be  shown  by  the  defendant's  affida- 
vits are  denied  by  Polly,  and  his  denial  forti- 
fied by  the  defendant's  admission.  The  proofs 
of  the  two  parties  now  litigating,  are  nearly  of 
equal  strength.  This  renders  it  an  unfit  case 
to  be  disposed  of  summarily.  The  defendant 
should  be  put  to  his  action. 

Motion  denied. 

Cited  in-5N.Y.,  559. 


BURT  «.  MAPES. 

Ejectment — Injunction  against  Prosecution  of — 
Effect  as  to  New  Suit. 

A  defendant  in  ejectment  obtained  an  injunction 
from  chancery  against  the  further  prosecution  of 
the  suit,  whereupon  the  plaintiff  discontinued  it, 
and  instituted  a  new  ejectment  for  the  same  mat- 
ter, In  which  he  obtained  judgment  by  default; 
held  that  the  existence  of  the  injunction  formed  no 
ground  for  treating  the  default  as  Irregular,  or  for 
ordering  a  stay  of  the  plaintiff's  proceedings. 

This  court  has  no  power  to  aid  in  enforcing  an  in- 
junction against  proceedings  at  law,  and  can  take 
no  notice  of  the  injunction,  except  as  a  ground  for 
relieving  the  party  enjoined  from  the  effect  of  de- 
lay, or  the  omission  of  some  necessary  step  in  the 
cause. 

The  case  of  Hoyt  v.  Gelston,  13  Johns.,  139,  re- 
viewed, and  some  of  its  dicta  disapproved. 

Citations— Rule  33,  N.  Y.  Ch.;  13  Johns..  139;  Tidd, 
Pr.,  318,  319,  327,  328,  625,  1006,  Am.  ed.,  1807  :  2  Burr., 
660 ;  Eden  Inj.,  Am.  ed.,  1839,  pp.  163-166 ;  3  Woodd. 
Lect.,  398 ;  6  Moore,  517 ;  2  R.  S.,  282,  sec.  5,  2d  ecL 

MR.  A.  Taber  moved,  in  behalf  of  the  de- 
fendant, for  a  rule  staying  all  proceed- 
ings on  the  part  of  the  plaintiff,  until  a  chan- 
cery suit  in  the  Sixth  Circuit  should  be  de- 
cided, in  which  the  present  defendant  had  filed 
a  bill,  and  obtained  an  injunction  against  the 
65O*]  *plaintiff.  The  present  suit  was  an 
action  of  ejectment.  The  plaintiff  had  brought 
a  former  ejectment  for  the  same  premises,  and 
on  the  same  legal  title  drawn  in  question  by 
this  suit,  against  the  same  defendant ;  where- 
upon the  defendant  filed  his  bill  on  the  ground 
of  an  alleged  equity,  and  obtained  an  injunc- 
tion. The  plaintiff  then  discontinued  that  suit, 
and  commenced  and  proceeded  in  the  present. 

Mr.  P.  Cag-ger,  contra,  read  an  affidavit 
tending  to  justify  the  plaintiff  in  bringing  the 
second  suit,  notwithstanding  the  injunction. 
It  appeared  by  this  affidavit  that  the  plaintiff 
had  taken  judgment  by  default  in  the  second 
suit,  and  one  branch  of  the  notice  of  this  mo- 
tion proposed  to  set  aside  such  judgment  as  ir- 
regular, should  it  appear  in  any  way  that  a  de- 
fault had  been  taken  for  want  of  a  plea. 

Mr.  S.  Stevens,  same  side. 

By  the  Court,  Cowen,  J.  No  legal  merits 
are  sworn  to  in  the  defendant's  affidavit ;  and 
if  we  set  aside  the  default,  it  must  be  on  the 
ground  that  the  proceedings  in  this  cause  are 
irregular  by  reason  of  the  injunction.  But  this 
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was  not  much  insisted  on  by  the  counsel  for 
the  defendant.  Where  the  defense  is  hopeless 
at  law.  and  based  entirely  upon  equitable  con- 
siderations set  up  in  a  bill  for  an  injunction, 
it  is,  in  general,  proper  that  the  suit  at  law 
should  proceed  to  judgment,'  in  order  that  the 
plaintiff  may  at  once  have  execution  according 
to  his  legal  right,  if  the  defendant  should  ul- 
timately fail  to  establish  the  alleged  equity. 
Indeed,  the  injunction  itself  almost  uniformly 
provides  that  the  suit  may  so  proceed.  Rule 
33  of  N.  Y.  Chancery.  It  is  difficult  to  see 
from  the  papers  before  us  why  the  injunction 
in  question  did  not  contain  such  a  provision. 
It  seems,  however,  not  to  have  done  so  ;  and 
had  the  defendant  sworn  to  merits,  we  might 
have  allowed  the  state  of  things  in  chancery  as 
an  excuse  for  not  pleading,  and  let  him  in  on 
terms.  We  cannot,  however,  regard  the  in- 
junction as,  per  se,  rendering  *the  [*651 
plaintiff's  proceedings  irregular,  like  the  order 
of  a  judge  or  commissioner. 

As  to  staying  proceedings,  no  case  is  pro- 
duced wherein  the  courts  of  law  have  lent 
their  aid  to  en  force  in  junctions  from  chancery, 
nor  am  I  aware  of  any.  In  Hoyt  v.  Gelston,  13 
Johns.,  139,  an  application  was  made  to  set 
aside  a  verdict  which  was  alleged  to  have  been 
taken  in  violation  of  an  injunction ;  but  the 
writ  appeared  to  have  been  dissolved,  and  the 
motion  was  denied  for  that  reason.  It  is  true 
the  court  go  on  to  say  that,  as  a  general  rule, 
they  would  notice  an  operative  injunction,  for 
the  purpose  of  promoting  the  ends  of  justice, 
and  of  preserving  harmony  between  the  courts. 
With  the  greatest  deference,  however,  I  should 
think  any  notice  w"hicb,  we  can  take  of  an  in- 
junction as  influencing  our  own  practice  in  the 
cause  to  which  it  relates,  would  rather  consti- 
tute an  exception  than  a  general  rule.  We 
should,  of  course,  allow  it,  under  circum- 
stances, as  an  excuse  for  delay,  or  for  omitting 
some  step  in  the  cause ;  and  so  save  the  party 
enjoined  from  the  effect  of  forbearing  to  sue 
out  execution,  from  a  default  or  judgment  of 
nonpros.,  or  judgment  as  in  case  of  nonsuit, 
etc.  Vide,  Tidd,  Pr.,  318,  319.  827,  828,  625, 
1006,  Am.  ed.  of  1807;  Michel  v.  Cue,  2  Burr., 
660;  Eden.  Inj.,  Am.  ed.  of  1839,  pp.  163-166; 
3  Woodd.  Lect.,  898;  Powis  v.  Powis,  6  Moore, 
517;  2  R.  S.,  282.  2d  ed..  sec.  5.  But  we  can- 
not receive  it  as  rendering  proceedings  irregu- 
lar, because  contrary  to  it;  and,  above  all,  can- 
not enforce  it  in  the  manner  we  are  now  called 
upon  to  do.  The  act  of  bringing  the  second 
suit  was  either  a  violation  of  the  injunction, 
or  it  was  not.  If  a  violation,  the  Vice-Chan- 
cettor  has  power  to  administer  the  appropriate 
redress,  while  we  have  not.  If  it  be  not  a  vio- 
lation, of  course  neither  court  should  inter- 
fere. 

There  are  several  considerations  of  expedi- 
ency which  forbid  our  interference  by  way  of 
enforcing  an  injunction.  When  the  Chancellor 
is  called  on  to  aid  the  courts  of  law,  he  has  the 
means  of  inquiring  into  the  merits  of  the  ap- 
plication, and  rendering  his  aid  efficient.  But 
we  have  no  *such  means  with  respect  f*652 
to  proceedings  in  his  court.  The  injunction 
depends  on  facts  to  be  collected  from  bill  and 
answer ;  it  is  commonly  temporary,  and  its 
continuance  dependent  very  much  on  his  dis- 
cretion. Though  in  force  to-day,  it  may  be 
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•dissolved  to-morrow,  and  a  stay  here  till  the 
suit  before  him  is  ended  might  come  in  direct 
collision  with  his  purpose.  To  order  a  stay 
till  he  should  dissolve  the  injunction  would  be 
an  act  of  very  little  use,  to  say  the  least,  while 
the  propriety  of  doing  so  on  the  merits  might 
often  be  very  difficult  of  settlement  upon  a  mo- 
tion made  here. 

It  is  many  times  a  nice  question,  whether 
the  injunction  has  been  violated  or  not,  de- 
pending on  a  reference  to  voluminous  papers 
which  cannot  be  examined  here,  nor  even  seen 
by  us  perhaps  in  their  proper  connection ;  at 
all  events,  not  without  great  expense  to  the 
parties.  The  decisive  objection  is,  however, 
that  our  assistance  is  not  required  by  the  Chan- 
cellar,  because  his  power  to  enforce  an  injunc- 
tion and  render  it  effectual  to  its  proper  end, 
is,  in  all  respects,  complete,  while  ours  is  un- 
known, and  must  remain  so  unless  we  are  pre- 
pared to  usurp  a  new  jurisdiction. 

Motion  denied. 

Cited  in-4  Hill,  268, 583 ;  72  N.  Y.,  506  (28  Am.  Rep., 
170) :  14  How.  Pr.,  180 :  5  Abb.  Pr.,  57 ;  48  Super.,  395. 


ONTARIO  BANK  v.  WALKER  ET  AL. 

Judgment  againtt  Maker  and  Indorsers  of  Note 
— Payment  of  Judgment  by  Accommodation 
Indorser — Not  Entitled  to  Execution  against 
other  Debtors. 

Where  a  judgment  was  recovered  and  execution 
issued  against  the  maker  and  several  indprsers  of  a 
note,  among  whom  was  R.,  a  mere  accommodation 
indorser,  who  paid  the  judgment;  held  that  the 
court  had  no  power  to  permit  R.  to  sue  out  execu- 
tion against  the  parties  to  the  judgment  who  stood 
prior  to  him  on  the  note. 

A  surety  who  pays  a  judgment  recovered  against 
him  and  his  principal  is  entitled,  in  equity,  to  be 
subrogated  to  the  creditor's  means  of  enforcing 
collection ;  but,  at  law,  the  payment  extinguishes 
the  judgment,  and  the  surety's  only  remedy  is  by  a 
suit  and  recovery  over. 

SUBROGATION.  The  action  was  on  a  note 
made  by  F.  W.  Walker,  payable  to  the 
653*]  order  of  M.  Walker,  and  indorsed  *suc- 
cessively,  1st  by  M.  Walker,  3d  by  I.  Harris, 
3d  by  S.  B.  Roberts,  and  4th  by  A.  Blair. 
Judgment  having  been  obtained  against  all 
these  parties,  and  execution  issued,  Roberts 
paid  the  money  to  the  sheriff,  after  the  latter 
had  seized  his  (Roberts')  personal  property. 


NOTE.— Judgment— Payment  of— When  extinguish- 
es— Subrogation. 

As  to  when  payment  of  amount  of  judgment  extin- 
guishes the  same,  see  Steele  v.  Babcock,  ante  p.  527, 
note. 

Subrogation.  For  general  discussion  of  the  rights 
of  subrogation  as  regards  mortgage  creditors,  see 
Gans  v.  Tbieme,  93  N.  Y.,  225,  and  authorities  cited 
in  opinion  and  briefs. 

As  to  rights  nf  surety  who  has  paid  a  judgment 
against  himself  and  principal,  see  Smith  v.  Rumsev, 
33  Mich..  183:  Davenport  v.  Hardman,  5  Ga..  580; 
Cottrell's  appeal,  23  Pa.  St.,  294 ;  Townsend  v.  Whit- 
ney, 75  N.  Y.,  425. 

Where  execution  has  issued  against  principal  and 
surety, which  the  surety  has  satisfied,  he  cannot  take 
the  execution  and  use  it  against  his  principal  or  co- 
sureties. Armstrong's  Appeal,  5  Watts  &  S.,  352; 
Carr  v.  Glasscock.  3  Graft,  343 ;  Smith  v.  Harrison, 
33  Ala.,  706;  McKee  v.  Amonett,  6  La.  Ann.,  207. 

See,  generally,  Cory  v.  Leonard,  56  N.  Y.,  494; 
Bank  v.  Wood,  71  N.  Y.,  405 ;  Keely  v.  Cassidy,  93 
Pa.  St.,  318;  Comins  v.  Culver,  35  N.  J.  Eq.,  94;  Ev- 
arts  v.  Hyde,  51  Vt.,  183 ;  Unger  v.  Letter,  32  Ohio 
St.,  210 ;  Webster's  Appeal,  8(5  Pa.  St.,  409. 
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A  motion  was  now  made,  in  behalf  of  Rob- 
erts, that  he  be  permitted  to  sue  out  execution 
on  the  judgment  against  the  parties  on  the 
note  who  stood  prior  to  him.  His  affidavit  was 
produced,  that  he  was  a  mere  accommodation 
indorser.  He  added,  that  he  had  commenced 
a  suit  against  the  prior  parties,  which  was  de- 
fended. 

Messrs.  Stryker  and  Comstock,  for  the 
motion. 

,  contra. 

By  the  Court,  Cowen,  J.  If  Roberts  be  a 
surety,  he  may,  perhaps,  on  showing  a  proper 
case,  be  substituted  by  chancery  in  the  place 
of  the  bank  and  allowed  to  take  the  remedy  lie 
now  asks  at  our  hands.  In  law,  however,  ihe 
judgment  is  extinguished  by  the  payment;  and 
he  can  only  have  a  suit  to  recover  over  against 
the  prior  parties.  The  very  reason  why  chancery 
performs  the  office  of  subrogation,  in  favor  of 
a  surety  who  has  paid,  is  because,  the  debt  be- 
ing extinguished,  a  court  of  law  cannot  do  it. 

Motion  denied. l 

Explained  and  distinguished— 3  Barb.,  15. 
Cited  in— 3  Denio,  182 ;  10  N.  Y.,  67 ;  3  Barb.,  317 ; 
5  Barb.,  566;  14  Barb.,  484 ;  47  How.  Pr.,  229. 

1.— The  dictum  of  Marcy,  J.,  in  N.  Y.  State  Bk. 
v.  Fletcher,  5  Wend.,  85,  89,  must,  therefore,  it 
seems,  be  understood  in  reference  mainly  to  the 
powers  of  chancery. 


*FOOT  v.  MORGAN.        [*654 

Justice  of  the  Peace— Jurisdiction — Affinity  to 
Plaintiff. 

A  justice  of  the  peace  whose  wife  is  the  sister  of 
A's  wife  cannot  take  jurisdiction  of  a  cause  in 
which  A  is  the  plaintiff  in  interest,  though  prose- 
cuted in  the  name  of  another;  and  if  he  render 
judgment  therein,  it  may  be  treated  as  absolutely 
void. 

Such  relationship  between  the  plaintiff  and  a 
juror,  constitutes  a  ground  of  challenge  for  affinity. 

And  if  the  sheriff  is  thus  related  to  the  plaintiff, 
it  is  cause  for  challenge  to  the  array. 

Citations— 1  Leon.,  89;  7  Cow.,  478,  479;  Tr.  per 
pais,  188,  Lond.  ed.,  1766 :  2  Roll.  Abr.,  654,  pi.  17 ;  2 
R.  S.,  204,  sec.  2,  2d  ed.;  21  Wend.,  63. 

JUSTICE'S  JURISDICTION  ;  affinity  to  the 
if  party.  A  motion  was  made  to  set  off  a 
judgment  in  favor  of  the  defendant,  obtained 
in  the  name  of  H.  M.  in  a  justice's  court, 
against  a  judgment  rendered  in  favor  of  the 
plaintiff  in  this  court.  The  motion  was  op- 
posed on  the  ground  that  the  justice's  judg- 
ment was  void  for  want  of  jurisdiction;  and 
an  affidavit  was  produced  showing  that  Mor- 
gan, the  now  defendant,  was  the  real  plaintiff 
before  the  justice,  and  was  related  to  the  jus- 
tice ;  the  said  Morgan  and  the  justice  having 
married  sisters,  and  both  their  wives  being 
alive  at  the  time  of  the  commencement  of  the 
suit  before  the  justice  and  the  rendition  of  the 
judgment  therein.  It  appeared  that  Morgan 
recovered  thejudgment  before  the  justice  in 
the  name  of  H.  M.  his  brother,  but  that  the 
brother  had  no  interest  in  it. 

Mr.  M.  T.  Reynolds,  for  the  motion. 

Mr.  David  Wright,  contra, 

By  the  Court,  Cowen.  J.     It  was  said  by 
counsel  in  behalf  of  the  motion,  that  a  party 
and  juror  having  married  sisters,  would  be  no 
cause  of  challenge:  but  I  presume  hastily;  for 
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it  is  put  among  the  commonest  cases  in  the 
books,  as  an  instance  of  affinity  which  dis- 
qualifies. It  was  holden  very  early,  on  writ 
of  error  to  Parliament,  that  the  sheriff's  wife 
being  sister  to  the  plaintiff's  wife,  was  good 
cause  of  principal  challenge  to  the  array. 
Markham  v.  Lee,  cited  in  Mounson  and  Wests 
case,  1  Leon..  89;  Vide,  Caine  v.  Ing/iam,  7 
Cow.,  478,  479,  and  especially  the  note  to  that 
655*]  *case.  The  same  thing  is  mentioned 
as  the  cause  of  challenge  to  a  juror.  Tr.  per 
pais,  188,  Lond.  ed.  of  1766;  2  Roll.  Abr.,  854, 
pi.  17,  8.  P.  By  2  R  S..  204,  2d  ed.  sec  2, 
no  judge  can  sit  who  is  of  such  affinity  to 
either  party  that  he  might  be  challenged  as  a 
juror;  and  the  statute  extends  to  a  Justice  sit- 
ting ou  the  trial  of  a  civil  cause.  Edwards  v. 
Russell,  21  Wend.,  63.  The  judgment  rendered 
by  him  is  there  said  to  be  void.  It  is  coram 
nonjudice,  and  may  be  questioned  collaterally. 
There  can  be  no  doubt  that  the  statute  extends 
to  the  party  beneficially  interested,  as  well  as 
the  real  party.  The  objection  to  the  set-off  is 
fatal,  and  the  motion  must  be  denied. 
Rule  accordingly. 

Questioned— 77  N.  Y.,  Ill  (33  Am.  Rep.,  587). 

fteviewed-56  Am.  Dec.,  290  (12  Ark.,  661). 

Cited  in-1  Denio,  27,  187:  B  Demo,  67;  H.  &  D., 
239 ;  2  Barb.  Ch.,  333 ;  3  N.  Y.,  651 :  1  Keyes,  315  ;  1 
Abb.  App  Dec.,  347 ;  27  Hun,  80;  31  Hun,  370,  371; 
32  Hun,  442  ;  17  Barb..  413 ;  28  Barb.,  504 :  41  Barb., 
203  •  7  How.  Pr..  369 ;  12  Abb.  Pr..  349,  350 :  9  Leg. 
Obs.,  49 :  51  Wis.,  274 ;  38  N.  J.  L.,  203. 


Ex  PARTE  PERSONS. 

A  town  Board  of  Excise,  until  the  actual  entry  of 
a  resolution  pursuant  to  1  R.  S.,  677,  sec.  3,  2d  ed., 
have  a  large  discretion  to  exercise  on  the  question 
of  granting  and  refusing  licenses,  which  this  court 
will  in  no  case  attempt  to  control. 

Citations— 1  R.  S.,  678,  sec.  6.  2d  ed. 

MR.  A.  C.  Hand  moved  for  a  mandcmus 
to  be  directed  to  the  Board  of  Excise  of 
the  Town  of  Westport,  EsscxJCo.,  command- 
ing them  to  enter  a  resolution  to  grant  a  li- 
cense to  the  relator  for  keeping  a  tavern  in 
that  town,  and  to  sign  such  license,  pursuant 
to  1  R.  S.,  676,  2d  ed.  The  motion  was  found- 
ed on  affidavits  tending  very  strongly  to  show 
that  the  relator  was  in  every  respect  a  fit  per- 
son, within  the  statute,  to  receive  a  license  to 
keep  a  tavern  at  his  residence  in  the  Village  of 
Westport,  and  in  the  house  proposed,  at  which 
he  had  kept  a  tavern  under  regular  licenses  for 
several  years  ;  and  that  all  this  was  known  to, 
and  admitted  by  the  Board,  on  his  application 
to  them  for  a  license.  Yet,  on  applying  and 
offering  the  proper  bond,  they  refused  to  en- 
ter a  resolution  pursuant  to  sec.  3,  of  the  Act, 
or  to  grant  the  license,  though  they  all  knew 
O56*]  the  fact  that  no  *tavern  was  licensee 
in  the  village,  and  admitted  that  a  tavern  was 
absolutely  necessary  there. 

The  affidavits  tended  to  show  that  the  refusa 
to  license  was  on  the  sole  ground  that  the 
Board  considered  any  license  under  the  excise 
laws,  giving  authority  to  retail  spirituous  liq 
uors  a  public  evil.  They  also  tended  to  show 
that,  at  first,  the  Board  concluded  to  grant  $ 
license;  but  no  resolution  had  been  enteree 
in  their  minutes  to  that  effect,  and  they  con 
tinued  to  withhold  a  license. 
MS 


By  the  Court,  Cowen,  J.  I  think  the  ques- 
tion, whether  a  Board  of  Excise  will  grant  a 
tavern  license,  is  open  until  a  resolution  is  en- 
ered  in  their  minutes  pursuant  to  the  3d 
section  of  the  Act.  It  follows  that,  till  this 
stage  of  the  proceeding,  we  cannot  interfere 
3y  mandamus.  The  6th  section,  IRS.,  678, 
2a  ed.,  very  properly  confers  upon  them  a 
large  discretion,  the  exercise  of  which,  either 
in  granting  or  refusing  a  license,  cannot  be  co- 
erced in  any  way. 

Motion  denied. 

Cited  in— 3  Hun,  308 ;  7  Barb..  479 ;  13  Barb.,  208 ; 
5T.  &C.,620;  12  How.  Pr..  92:  54  How.  Pr.,  330,331; 
1  Abb.  Pr..  349 :  7  Abb.  Pr.,39;  12  Abb.  Pr.,  349:  2 
Park.,  419 ;  4  E.  D.  8.,  147. 


LUSK  9.  HASTINGS. 

Attorney — Powtr  of,  by    Virtue  of  Retainer — 
Rule  in  Arrest  of  Judgment — Effect  of. 

The  authority  of  the  defendant's  attorney  in  virt- 
ue of  his  original  retainer  is  deemed  to  continue 
until  final  judgment  is  actually  perfected ;  and 
therefore,  prior  to  that  being  done,  service  on  him 
of  papers  in  the  cause,  though  after  the  entry  of  a 
rule  arresting  judgment,  is  regular. 

A  mere  rule  in  arrest  of  judgment  leaves  the  ac- 
tion still  pending  and  pleadable  as  such  to  a  new 
suit,  until  judgment  thereon  has  been  entered  of 
record. 

The  powers  of  an  attorney  for  a  party  recovering 
damages  or  costs,  whether  plaintiff  or  defendant, 
continue,  as  to  certain  purposes,  for  a  fixed  period 
after  final  judgment. 

Citations-22  Wend.,  369 ;  2  Inst.,  378 ;  1  Moore  & 
P.,  513,  514:  4  Bing.,  578:2  Johns.  Cas..  216 ;  13  Johns. 
351,  352;  Gilb.  Ev.,93;2  R.  S..  286,  sec-  28,  2d  ed.;4.-'.>, 
sees.  57,  58:  Grab.  Pr.,  47,  48,  2d  ed.;  7  Cow. ,739,  744; 
14  Johns.,  417,  424;  7  T.  R.,  20;  Bing.  Judg..  96;  2 
Mall.  Ent.,  369 ;  2  Lil.  Pr.  Reg.,  143,  B.:  Barnes.  278  ; 
9  Johns.,  287  ;  11  Wend.,  522 :  2  Johns.  Cas.,  21.r> ;  2 
Johns.,  101;  28el.  Pr.,  365:  2  Tidd,  Pr.,  1068,  Am. 
ed.,  1087. 

MR.  H.  P.  Hastings,  in  person,  moved  to 
set  aside  all  the  proceedings  in  this  cause 
on  the  part  of  the  plaintiff,  since  January  1, 
1840,  with  costs. 

It  appeared  by  various  affidavits  that  in  May, 
1888,  the  plaintiff  having  recovered  a  general 
verdict  on  three  counts,  *the  defend-  [*<J57 
ant  made  a  case  for  a  new  trial,  and  moved  in 
arrest  of  judgment,  having  procured  the  prop- 
er order  to  stay  proceedings  in  respect  to  both 
motions.  In  October  Term,  1838,  this  court 
arrested  the  judgment  for  a  misjoinder  of 
counts,  the  first  two  being  in  trespass,  and  the 
third  in  case.  T.  F.  Goodhue,  Esq.,  was  sub- 
stituted as  attorney  for  the  defendant  shortly 
previous  to  the  decision,  of  which  he  served 
notice  on  the  plaintiff's  attorney  shortly  after. 
Within  a  few  days  after  the  decision,  the  de- 
fendant left  his  residence  in  the  City  of  N.  V. 
for  the  West  Indies,  on  account  of  his  ill 
health.  While  absent,  in  the  winter  of  1889, 
the  plaintiff's  attorneys  moved  for  judgment 
on  the  first  two  counts,  giving  notice  to  Mr. 
Goodhue,  who  caused  the  motion  to  be  op- 
posed, and  it  was  denied.  Reported  19  Wend., 
627.  The  defendant  returned  in  the  spring  of 
1889  and  in  July,  at  the  request  of  the  plaint- 
iff's attorneys,  indorsed  his  appearance  on  a 
capias  in  the  Oneida  C.  P.  for  the  same  cause 
of  action  on  which  they  had  declared  in  this 


NOTE.— A  ttorney—  General  power    of.    Compare 
Crary  v.  Turner,  6  Johns.,  51,  note. 
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court,  which  suit  is  still  pending;  the  plaintiff 
having  declared,  and  the  defendant  pleaded. 

From  October,  1838,  to  September.  1839,  the 
defendant  Hastings,  who  was  an  attorney  and 
counselor  of  this  court,  had  been  the  law  part- 
ner of  Mr.  Goodhue;  but  at  the  latter  period 
they  dissolved  their  connection,  and  Mr.  Hast- 
ings had  never  since  had  any  business  connec- 
tion or  relation  with  him.  No  authority  to 
act  as  attorney  in  this  suit,  additional  to  that 
which  Mr.  Goodhue  had  in  virtue  of  his  said  sub- 
stitution,had  been  conferred  upon  him.  In  1839 
and  1840,  Mr.  Hastings  informed  the  plaintiff 's 
attorney  that  he  had  abandoned  his  practice 
generally,  and  should  continue  it  only  for  the 
purpose  of  closing  up  his  old  business;  and 
that  having  been  appointed  consul  at  Trinidad, 
he  intended  to  remove  and  reside  there  perma 
nently,  and  they  offered  to  settle  the  suit  in 
the  C.  P. ;  and  did  not  apprise  him  that  they 
should  proceed  any  further  with  this  suit.  In 
the  autumn  of  1840,  he  again  went  to  the  West 
Indies,  and  returned  to  N.  Y.  May  25,  in  May 
Term  last,  when  he  found  this  cause  standing 
658*]  on  the  *calendar,  and  that  a  rule  deny- 
ing a  new  trial  had  been  taken  against  him  by 
default,  in  the  course  of  the  term.  In  the 
meantime,  the  plaintiff's  attorneys  not  having 
received  any  notice  that  Mr.  Goodhue  had 
ceased  to  act  for  Mr.  Hastings,  bad  therefore 
served  him  with  notice  of  a  motion  for  Feb- 
ruary Special  Term,  1841,  that  a  re-argument 
be  had  of  the  motion  in  arrest;  and  with  a  no- 
tice that  the  case  would  be  argued  at  the  last 
May  Term.  The  first  motion  was  taken  by  de- 
fault, and  an  order  entered  that  the  rule  for 
arresting  the  judgment  should  be  vacated. 
Thereupon  notice  of  taxing  the  general  costs 
in  the  cause  was  served  on  Mr.  Goodhue,  and 
the  judgment  perfected  April  15,  1841.  The 
plaintiff's  attorneys  then  having  obtained  an 
order  from  the  circuit  judge,  that  the  case 
made  should  be  carried  to  this  court,  served 
notice  of  argument  on  Mr.  Goodhue,  with  a 
copy  of  the  order.  Afterwards,  not  being 
served  with  a  copy  of  the  case  in  time  for  ar- 
gument, papers  were  served  on  Mr.  Goodhue 
for  a  motion  to  strike  the  cause  from  the  cal- 
endar, and  that  a  new  trial  be  denied.  This 
was  taken  by  default;  and  the  rule  denying  a 
new  trial  seen  by  Mr.  Hastings,  as  aforesaid,on 
his  return. 

Mr.  W.  Tracy,  for  the  plaintiff. 

By  the  Court,  Cowen,  J.  There  is  not  the 
least  reason  for  imputing  bad  faith  to  the 
plaintiff's  attorneys.  After  learning  the  decis- 
ion by  the  Court  of  Errors  in  Lovett  v.  Pell, 
22  Wend.,  369,  denying  that  a  misjoinder  of 
counts  is  a  cause  for  arresting  judgment,  they 
thought  this  case  a  proper  one  in  which  to 
move  for  a  reconsideration,  and  proceeded  ac- 
cordingly. Notice  was  served  on  Mr.  Good- 
hue,  in  the  belief  that  he  could  properly  be 
treated  as  attorney  on  record.  Indeed,  he  had 
acted  as  such  in  opposing  one  motion  which 
was  noticed  after  the  rule  for  arrest  had  been 
obtained.  He  choosing  not  to  appear  in  the 
subsequent  motions,  they  were  taken  by  de 
fault  and  regularly  so,  unless  Mr.  Goodhue's 
659*]  powers  as  attorney  expired,  by  Oper- 
ation of  law,  on  the  order  for  arrest  being 
taken.  Whether  they  did,  must  depend  on  the 
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duration  which  the  law  ascribes  to  the  general 
power  of  an  attorney  on  record.  There  is  no 
authority  in  point  to  the  circumstances  before 
us;  but  the  principle  and  analogy  of  other 
cases  seem  to  furnish  a  guide. 

The  rule  is,  that  the  power  of  the  attorney 
under  his  general  warrant  expires  when  judg- 
ment is  rendered;  for  thereby,  says  Lord  Coke, 
placitum  terminatur.  2  Inst.,  378.  "The  de- 
fendant," says  Gilbert,  "is  out  of  court  by  the 
judgment;  for  the  warrant  of  attorney  is  quo- 
usque  placitum  terminatur;  and  the  defendant's 
placitum  is  determined  by  the  judgment." 
Macbeath  v.  Gooke,  1  Moore  &  P.,  513,  514,  S. 
P. ;  8.  C. ,  4  Bing. ,  578.  These  reasons  apply 
to  an  arrest  of  judgment,  which  is  usually  the 
final  act  of  the  court.  Benson,  J.,  in  Fish  v. 
Weatherwax,  2  Johns.  Cas.,  216.  A  new  action 
may  be  brought,  and  the  proceedings  in  that 
wherein  the  judgment  was  arrested  can  be 
pleaded  neither  in  bar  nor  in  abatement.  People 
v.  Casborus,  13  Johns.,  351,  852.  It  should  also 
be  noticed  that  the  law  prolongs  the  power  for 
such  time  after  judgment  as  may  be  necessary 
to  take  care  of  certain  steps  which  grow  out  of 
the  main  proceeding.  Thus,  the  plaintiff's 
placitum  is  said  not  to  be  determined  till  a  year 
and  a  day  after  judgment.  This  is  to  enable 
the  attorney  to  issue  execution  and  do  all  things 
necessary  to  the  collection  and  satisfaction  of 
the  judgment.  Gilb.  Exr.,  93.  The  reason  ap- 
plies to  the  defendant  where  he  is  successful 
and  recovers  damages  or  costs.  The  statute  has 
accordingly  extended  the  power  of  the  attorney 
for  the  successful  party  to  two  years,  for  the 
purpose  of  acknowledging  satisfaction.  2  R. 
S.,  286,  2d  ed.,  sec.  26;  vide,  also,  Grab.  Pr., 
47,  48,  2d  ed.;  Gorham  v.  Gale,  1  Cow.,  739, 
744,  per  Woodworth,  J.  But  where  the  party, 
either  plaintiff  or  defendant,  has  a  judgment 
against  him,  the  law  would  in  general  do  an 
idle  thing  by  enlarging  the  warrant  of  attor- 
ney; and  Macbeath  v.  Cooke,  seems  to  raise  a 
doubt,  *whether  a  judgment  being  in  [*66O 
his  favor,  the  power  is  prolonged  for  all  the 
purposes  of  enforcing  collection. 

When  shall  the  judgment  be  considered  as 
entered,  for  the  purpose  of  terminating  the 
suit?  In  Macbeath  v.  Cooke,  which  was  the  case 
of  a  judgment  for  the  defendant,  the  court 
said  that  the  attorney's  authority  was  deter- 
mined when  final  judgment  was  signed.  1 
Moore  &  P.,  514.  And  it  seems  to  me  this  can- 
not be  said  of  a  much  earlier  stage.  In  general, 
it  is  true,  the  judgment  relates  to  the  first  day 
of  the  term  at  which,  or  next  before  the  vaca- 
tion in  which,  it  is  actually  entered  on  the  roll; 
and  this  may  be  made  to  speak  as  of  that  term. 
Arnold  v.  Sandford,  14  Johns.,  417,  424;  Brag- 
ner  v.  Langmead,  7  T.  R.,  20.  But  the  cases 
do  not  allow  the  party  to  carry  back  the  rela- 
tion of  a  final  judgment  beyond  that,  even 
though  the  rule  for  judgment  were  several 
terms  before.  Bing.  Judgm. ,  96.  It  is  said 
in  2  Mallory,  Entr.,  369,  that  "The  having  a 
rule  for  judgment,  gives  the  party  no  power  to 
enter  up  the  judgment  in  another  term,  as  of 
the  term  in  which  the  rule  was  granted;  but 
such  judgment  was  set  aside."  And  in  2  Lil. 
Pr.  Reg.,  p.  143,  B,  it  is  said  that  till  the  judg- 
ment be  recorded,  it  is  no  judgment.  Thus,  in 
the  case  of  a  judgment,  to  terminate  the  au- 
thority of  the  defendant's  attorney,  there  must 

259 


SUPREME  COURT,  STATE  OF  NEW  YORK 


1841 


be  an  entry  of  it  on  the  roll.  This  Is  reason- 
able; for  unless  his  authority  be  continued  to 
that  time,  the  defendant  has  no  professional 
assistance  in  seeing  that  the  entry,  if  it  be 
airainst  him,  is  according  to  the  truth,  without 
appointing  a  new  attorney;  and  if  the  entry  is 
to  be  of  a  judgment  in  his  favor,  though  no 
execution  is  to  follow,  the  continuance  of  his 
attorney  would  be  of  still  greater  importance; 
for  he  would  then  have  a  positive  duty  to  per- 
form. 

A  rule  to  arrest  the  plaintiff's  judgment,  is 
no  more  the  final  act  in  the  cause  than  a  rule 
for  judgment,  as  may  be  seen  by  Bulling  v. 
Rogers,  Barnes,  278.  There  the  defendant 
prayed  an  entry  on  the  roll  as  the  adjudica- 
tion of  the  court,  that  the  judgment  be  arrested, 
which  was  ordered;  for  the  rule  alone  would 
leave  the  action  pending  and  pleadable  to  a 
6O1*]  *new  action,  fide,  also,  Croswett  v. 
Byrnes,  9  Johns.,  287.  Mr.  Goodhue,  the  at- 
torney in  the  case  before  us,  might  have  caused 
this  entry  to  be  made;  and  it  seems  to  me  his 
power  can  no  more  be  said  to  have  terminated 
by  force  of  the  mere  rule  in  arrest,  than  if  he 
had  taken  a  rule  for  judgment  and  stopped 
there.  The  plaintiff  also  might  have  desired 
to  have  the  entry  made,  in  order  to  avoid  a 
plea  of  the  pendency  of  this  cause  in  abate- 
ment to  the  action  in  the  C.  P. ;  in  which  case 
Mr.  Goodhue  would  have  had  a  right  to  inter- 
fere and  see  that  the  entry  was  in  proper  form, 
and  such  as  should  work  no  prejudice  to  his 
client.  It  does  not  appear  that  any  such  en- 
try was  ever  made;  and  the  case  has,  therefore, 
continued  open  for  further  proceeding  to  this 
day.  No  entry  which  could  now  be  made  as 
matter  of  right,  even  if  the  rule  in  arrest  had 
continued  undisturbed,  would  finish  the  rec- 
ord and  displace  his  power  as  of  a  time  further 
back  than  the  last,  term;  or  if,  as  seems  to  have 
been  held  in  Fleet  v.  Youngs,  11  Wend.,  522, 
with  respect  to  a  judgment,  we  might  make 
an  entry  now  for  the  time  when  the  rule  was 
entered,  viz.:  October  Term,  1838,  we  could 
hardly  allow  a  mere  fictitious  relation  to  over- 
reach the  steps  which  the  plaintiff's  attorneys 
have,  in  the  mean  time,  rightfully  taken.  The 
plaintiff  might  have  preferred  an  entry  of  judg- 
ment against  himself,  in  order  to  bring  error; 
and  such  I  observe  was  the  alternative  of  one 
of  his  notices  which  he  served  on  Mr.  Good- 
hue.  Vide,  Fish  v.  Weatherwax,  2  Johns.  Gas. , 
215;  Bayard  v.  Malcolm,  2  Johns.,  101.  It  was 
supposed,  on  the  argument,  that,  to  be  avail- 
able, a  motion  for  this  must  have  been  made 
earlier  than  it  was  proposed.  It  is  not  neces- 
sary to  pass  upon  that  question.  The  two 
years'  limitation  of  a  writ  of  error  may  have 
been  an  objection;  but  independently  of  that 
I  should  think  such  a  motion  admissible  at  any 
time  before  the  plaintiff  is  foreclosed  by  the 
entry  upon  the  record  of  an  adjudication  in 
arrest.  To  displace  Mr.  Goodhue  as  his  attor- 
ney, the  defendant  has  been  under  the  neces- 
sity of  treating  the  rule  for  arrest  of  judgment 
as  final  from  the  day  when  it  was  entered.  He 
O62*]  *claimed  for  it  the  same  effect  as  a 
formal  judgment  that  he  go  without  day;  and 
said  he  had  a  second  judgment  to  that  effect, 
when  we  declined  to  amend  the  record  by  the 
circuit  judge's  certificate.  The  answer  is  that 
the  utmost  he  could  show,  were  the  two  rules, 
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mere  entries  in  the  minutes  of  the  court;  and 
no  entries  on  the  judgment  roll,  or  the  record, 
which,  with  us,  answers  to  it.  He  is  certainly 
very  strict  in  claiming  so  much,  especially 
when  we  see  Mr.  Goodhue  appearing  as  his 
attorney  in  one  motion,  after  the  rule  for  ar 
rest  had  been  taken.  The  power  of  the  attorney 
seems  sometimes  to  be  retained,  even  after  the 
entry  of  final  judgment  on  the  record,  and  be 
yond  the  purpose  of  merely  superintending 
the  collection  of  the  debt.  If  a  writ  of  error 
be  brought  against  his  client,  it  has  long  been 
the  practice  to  require  that  he  should  be  served 
with  notice,  2  Sel.  Pr.,  365,  though  this,  with 
us,  is  now  regulated  by  statute.  2  R.  8.,  498, 
2ded.,  sees.  57,  58;  vide,  2  Tidd,  Pr.,  1068, 
Am.  ed.  of  1807.  So  the  entry  of  final  judg- 
ment by  the  defendant's  attorney  may  be  irreg- 
ular. What  objection  is  there,  in  such  case, 
to  serving  him  with  notice  of  a  motion  to  set 
it  aside?  It  is  his  business  at  least  to  see  that 
a  regular  judgment  in  favor  of  his  client  should 
be  perfected  and  sustained  when  the  court 
have  awarded  in  his  favor.  Having  conducted 
the  suit,  he  is  best  able  to  resist  all  attacks 
upon  the  judgment.  Indeed,  his  own  regular- 
ity is  generally  drawn  in  question  by  the  pro- 
ceeding. For  a  similar  reason  he  is  the  proper 
person  to  be  served  with  notice,  when  the  judg- 
ment, or  any  other  proceeding  in  which  he 
has  participated,  is  sought  to  be  set  aside  on  the 
ground  of  merits,  as  in  this  instance,  the  rule 
for  arrest. 

On  the  whole,  I  think  the  plaintiff's  attor- 
neys have  been  regular;  and  though  Mr.  Good- 
hue  may  have  believed  that  he  had  competent 
technical  ground  for  disregarding  the  service 
of  papers  through  which  he  was  always  most 
fully  and  seasonably  advised  of  what  the  plaint- 
iff was  doing,  there  is  no  reason  that  I  see  for 
relieving  from  the  defaults  he  has  incurred, 
without  the  usual  terms  of  paying  costs.  This 
I  think  should  be  done.  The  defendant  claims 
to  *have  been  taken  by  surprise,  and  [*663 
evidently  has  been.  It  is  impossible  for  me  to 
say  now  finally,  that  the  plaintiff  was  right  or 
wrong,  on  the  merits  of  his  motion  to  vacate 
the  rule  for  arrest,  or  to  take  his  rule  denying 
a  new  trial,  though  such  merits  were  consid- 
erably spoken  to  on  the  argument  of  this  mo- 
tion. I  think  that  if  they  are  to  be  considered 
at  all,  they  must  be  brought  directly  before  us, 
as  they  would  have  been  on  Mr.  Goodhue  ap- 
pearing to  the  notices. 

The  motion  of  the  defendant  is  therefore 
granted,  on  paying  the  costs  of  the  plaintiff's 
proceedings  since  the  first  of  January,  1840, 
and  the  costs  of  opposing  this  motion. 

Rule  accordingly. 

Reviewed— 4  Redfn..  16. 

Followed-1  Coll.,  456. 

Cited  In— 3  Hill,  555 ;  28  N.  Y.,  293 ;  36  N.  Y.,  283 :  59 
N.  Y.,  535 ;  68  N.  Y.,  540 ;  2  Trans.  App.,  243 :  3  Barb., 
587;  26  Barb.,  87:  57  Barb.,  446:  5  How.  Pr..  115;  27 
How.  Pr.,  133;  37  How.  Pr.,  3 ;  39  How.  Pr.,  474 ;  9 
Leg.  Obs.,  66 ;  18  Minn.,  538 ;  34  Am.  Rep.,  723  (12  R. 
I.,  551). 


LOWRY  t>.  HALL. 

Pleading — Notice    Accompanying    Plea —  When 
Struck  Out  as  Frivolous. 

A  notice  of  special  matter,  accompanying  a  plea 
of  the  general  issue,  will  not  be  struck  out  as  friv- 
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olous,  if  it  contain  what  may  plausibly  be  urged  in 
bar  of  the  action. 

The  main  reason  for  striking-  out  frivolous  pleas, 
viz.:  delay,  does  not  apply  to  a  notice. 

A  notice,  however,  containing  matter  palpably 
absurd  and  impertinent,  will  be  stricken  out. 

Citation— 1 R.  8..  773,  sec.  55, 3d  ed. 

STRIKING  out  frivolous  notice  of  special 
O  matter.  Assumpsit.  Common  counts.  Plea, 
general  issue,  with  notice  of  evidence,  in  de- 
fense, that  the  plaintiff  had  obtained  a  warrant 
of  attachment  under  the  Absent  Debtor  Act,  1 
R.  8.,  764,  2d  ed.,  to  enforce  collection  of  the 
same  claims  for  which  this  suit  was  brought, 
or  some  of  them;  that  the  sheriff  attached  the 
defendant's  property,  who,  for  the  purpose  of 
discharging  the  warrant  and  obtaining  restitu- 
tion under  the  55th  section  of  the  Act,  gave  a 
bond,  with  sureties,  conditioned  to  pay  the 
debt  in  the  words  of  the  section,  on  which 
bond  an  action  had  been  brought  within  six 
months,  according  to  section  58.  Vide  2  R. 
8.,  773,  3d  ed. 

664*]    *Mr.  A.  Taber  now  moved  to  strike 
out  the  notice  as  frivolous. 
Mr.  M.  T.  Reynolds,  contra. 

By  the  Court,  Cowen,  J.  No  doubt,  we 
should  strike  out  a  notice  entirely  impertinent, 
and  bearing  plain  marks  of  a  fraud  on  the  stat- 
ute allowing  this  form  of  pleading.  The  no- 
tice should  contain  matter  having  some  pre- 
tense to  bar  the  plaintiff's  claims,  or  a  part  of 
them.  Notice  of  liberum  tenementum,  in  bar 
of  an  action  of  assumpsit,  for  instance,  would 
be  struck  out  as  palpably  impertinent.  But  we 
ought  not  to  strike  out  on  motion,  where  the 
notice  presents  matter  which  can  plausibly  be 
urged  as  a  defense.  The  main  reason  for  strik- 
ing out  frivolous  pleas,  viz. :  delay,  does  not 
apply  to  a  notice. 

In  this  case,  the  notice  goes  on  the  idea  that 
a  bond,  given  to  secure  a  simple  contract  debt, 
merges  it.  The  general  rule  is  so;  and  the 
question  will  be,  whether  the  rule  applies  to  a 
bond  under  the  55th  section  of  the  Absent 
Debtor  Act.  1  R.  8.,  773,  3d  ed.  However 
erroneous  the  idea  that  it  does  may  turn  out  to 
be,  we  cannot  say  that  it  is  palpably  absurd. 
The  notice,  instead  of  being  prolix,  is  barely 
long  enough  to  give  a  distinct  notion  of  the 
bar. 

There  is  no  ground  for  the  motion ;  and  it  is 
denied,  with  costs. 

Ordered  accordingly. 

Cited  in-15  Barb.,  17 ;  5  How.  Pr.,  249 ;  3  Co.  R.,  242. 
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THE  AGENT  OF  THE  MOUNT   PLEAS- 
ANT STATE  PRISON. 

Referees  are  not  entitled  to  |3  per  day  for  services 
and  expenses  in  settling  a  special  report  under  the 
71st  rule  of  this  court,  but  only  the  statutory  fee 
for  drawing  and  engrossing  the  report. 

FEES  of  referees.  The  referees  in  this  case 
settled  a  special  report  under  Rule  71  of 
this  court,  charging  therefor  a  fee  of  $3  per 
day  for  attendance  and  expenses  of  each  ref- 
eree, besides  the  usual  fee  for  drawing  and  en- 
grossing the  report;  and  they  declined  deliver- 
HILL  1. 


ing  the  report  to  the  defendant's  attorney,  at 
whose  instance  it  was  made,  until  all  these 
charges  were  paid. 

A  motion  was  made  that  the  bill  be  taxed 
and  the  report  delivered  on  such  terms  as  the 
court  should  direct. 

By  the  Court,  Cowen,  J.  Let  the  per  diem 
allowance  be  deducted,  and  the  special  report 
be  delivered  on  paying  the  remainder. 

Rule  accordingly. 


Ex  PARTE  PAINE. 

Mandamus — Membership  in  County  Medical  So- 
ciety 

This  court  will  not  grant  a  mandamus  to  compel 
a  county  medical  society  to  admit  one  as  a  member, 
where  it  clearly  appears  that  if  admitted  he  would 
be  immediately  liable  to  expulsion  for  gross  igno- 
rance or  misconduct. 

Semble,  that  even  where  an  officer  of  a  corpora- 
tion has  been  irregularly  removed,  yet  if  there  ap- 
pear to  have  been  good  cause  for  removal,  a  man- 
damus will  not  lie  to  compel  his  restoration. 

Citations— 1  R.  S.,  448-9,  sees.  1,  2. 16,  24,25;  Cowp., 
523;  2  T.  R.,  181, 182. 

MOTION  for  mandamus  against  the  Orange 
County   Medical    Society,    commanding 
them  to  admit  the  relator  as  a  member. 

He  being  a  resident  of  that  county  and  hav- 
ing a  diploma  from  the  regents  of  the  univer- 
sity as  doctor  of  medicine,  presented  it  to  the 
society;  but  they  refused  to  admit  him  as  a 
*member  on  two  grounds  :  1.  That  [*666 
he  had  offered  by  public  advertisement  to  prac- 
tice either  on  the  "Allopathic"  or  "Homoeo 
pathic"  system,  as  the  patient  should  wish;  and 
declared  his  intention  to  do  so  to  a  committee 
of  examination  appointed  by  the  society;  hav- 
ing, moreover,  actually  practiced  on  the  latter 
system.  3.  That  he  had  spoken  disrespectfully 
of  the  society,  and  published  a  slanderous 
newspaper  article  concerning  the  members  and 
a  resolution  passed  by  the  society. 

These  grounds  were  shown  by  affidavits  to 
be  true.  And  it  was  further  shown  that  the 
Homoeopathic  system  of  practice  is  contrary 
to  the  established  system  as  followed  by  regu- 
lar members  of  the  medical  profession. 

Dr.  Paine  had,  before  the  application  and  re- 
jection in  question,  been  some  time  in  practice 
in  the  County  of  Orange,  and  notice  had  been 
served  on  him  pursuant  to  1  R.  S.,  448,  3ded., 
sees.  1,  3,  requiring  him  to  apply  for  and  re- 
ceive a  certificate  of  admission  as  a  member  of 
the  society. 

By  the  Court,  Cowen,  J.  It  is  not  denied 
that  Dr.  Paine  held  a  proper  license  to  prac- 
tice; and  the  question  is,  whether  such  a  man, 
residing  and  practicing  in  a  county  of  this 
State,  is,  by  law,  entitled  to  admission  as  a 
member  of  the  county  society,  although  they 
believe  him  to  be  a  quack,  and  it  is  known 
that  he  is  in  an  open  quarrel  with  them,  and 
has  slandered  them  professionally. 

The  statute  seems  to  impose  a  general  obli- 
gation upon  the  society  to  receive  every  regu- 


XOTE.— Mandamus— Membership  of  medical  socie- 
ty. See  People  v.  Medical  Society,  32  N.  Y.,  187,  and 
authorities  there  cited  for  full  discussion  of  ques- 
tions involved  in  above  case  of  Ex  parte  Paine.  See 
Hull  v.  Supervisors,  19  Johns.,  259,  note,  for  full  dis- 
cussion of  question  as  to  when  mandamus  is  prop- 
er remedy. 
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larly  licensed  physician  resident  in  the  county 
as  a  member;  vide,  1  R.  8.,  448,  2d  ed.,  sees.  1, 
2,  16,  24,  25;  and  does  not  in  terms  allow  the 
society  to  raise  any  objection;  though  it  sanc- 
tions his  expulsion  for  gross  professional  ig- 
norance or  misconduct,  or  when  his  conduct 
or  habits  are  immoral.  To  effect  his  expul- 
sion, specific  charges  must  be  preferred  to  and 
established  before  the  judges  of  the  county 
court.  1  R.  S.,  448,  449,  3d  ed.  And  on  con- 
viction he  may  be  expelled  and  declared  to  be 
disqualified  forever  after;  or  he  may  be  sus- 
pended from  practice. 

<JO7*]  *It  is  sufficiently  established  in  proof 
that  the  relator  has  willfully  departed  in  his 
practice  from  the  approved  and  established 
rules  of  the  medical  profession;  in  short,  that 
his  practice  is,  in  the  opinion  of  the  society, 
habitually  empirical.  This  appears  to  be,  in 
their  opinion,  the  result  either  of  gross  igno- 
rance in  his  profession,  or  it  amounts  to  gross 
misconduct;  and,  therefore,  they  refuse  to  ad- 
mit him.  It  is  insisted  by  his  counsel  that  he 
must  be  admitted  at  all  events,  and  that  if  the 
society  desire  to  prevent  his  practicing,  they 
must  prefer  charges  and  proceed  to  a  trial  in  the 
form  prescribed  by  the  statute.  I  incline  to 
think  they  are  not  bound  to  do  this,  but  may, 
prior  to  the  admission  of  the  candidate,  in  all 
cases,  inquire  and  satisfy  themselves  whether 
any  of  the  causes  exist  for  which  they  might 
prefer  charges  against  him;  and  on  concluding 
in  the  affirmative  may  refuse  to  admit  him  as 
a  member.  To  be  sure,  they  ought  to  make  a 
clear  case  on  our  being  moved  for  a  manda- 
mus. 

But  if  I  am  mistaken  in  supposing  the 
society  have  a  right  to  inquire,  and  refuse,  I 
yet  feel  quite  clear,  that,  under  the  circum- 
stances of  this  case,  we  ought  not  to  compel 
the  admission  of  Dr.  Paine  into  a  society  whose 
feelings  he  has  outraged,  and  whose  rules  of 
practice  he  has  openly  set  at  defiance.  We  are 
enabled  to  see  a  moral  certainty  that,  though 
the  candidate  should  be  received,  he  would 
either  be  expelled  or  suspended  in  the  regular 
way,  for  the  very  cause  of  refusing  to  admit 
him.  Seeing  this,  it  would  be  indiscreet  to  in- 
terfere. On  application  for  a  writ  of  manda- 
mus, we  must  sometimes  exercise  a  discretion; 
and  it  has  been  said,  that  even  where  the  offi- 
cer of  a  corporation  has  been  irregularly  re- 
moved, yet  if  the  court  see  good  cause  for  re- 
moval, this  prerogative  writ  shall  not  go  to 
command  a  restoration.  The  reason  given  is 
that  by  proceeding  in  a  regular  way,  another 
motion  would  follow  for  the  same  cause.  Bex 
v.  Mayor,  etc.,  of  Axbridge,  Cowp.,  528;  and 
see,  per  Ashhurst,  J.,  in  Rex  v.  Mayor,  etc.,  of 
London,  2  T.  R.,  181,  182. 

In  the  case  before  us,  it  is  fully  in  proof  by 
668*]  professional  'witnesses,  men  who  un 
derstand  the  subject,  that  Dr.  Paine  is  practi 
cally  a  quack  in  his  profession.  This  implies 
gross  ignorance,  or  gross  misconduct,  or  both. 
We  see  that,  if  admitted, he  should  be  expelled 
by  the  judges  of  the  county  court.  And  in  the 
exercise  of  a  proper  discretion  upon  such 
proof,  if  on  no  other  ground,  we  ought  not  to 
interfere. 

Motion  denied. 

Cited  in-32  N.  Y..  192 ;  24  Barb.,  580 ;  35  Barb.,  548 ; 
37  Mich.,  544. 
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ANONYMOUS, 

Practice—  Change  of  Venue— Affidavit  for. 

An  affidavit  to  change  venue  on  the  ground  of 
witnesses  residing  in  another  county,  need  not 
show  the  nature  of  the  action. 

Nor  need  it  state  the  county  where  the  cause  of 
action  arose. 

The  doctrine  of  Franklin  v.  Underbill.  2  Johns., 
374.  and  Tillinghast  v.  King,  6  Cow.,  591,  declared  in- 
applicable to  cases  of  this  kind  since  the  Revised 
Statutes. 

The  affidavit  need  not  be,  in  terms,  that  the  party 
"has  fully  and  fairly  disclosed  the  facts  he  expects 
to  prove,"  etc.,  but  will  be  sufficient,  in  this  re- 
spect, if  it  set  forth  simply  that  "he  has  stated  the 
facts,"  etc. 

Nor  is  it  essential  that,  in  respect  to  the  value  of 
the  expected  testimony,  it  should  say,  the  witnesses 
are  each,  etc.,  material  "to  his  defense:"  other 
equivalent  words  may  be  substituted— as,  that  they 
are  material,  etc.,  "for  the  defendant,"  etc. 

Citations— 2  Cai.,  46 ;  2  R.  8.,  330.  eec.  2,  sub.  3.  2d 
ed.;  3  Wend.,  425 ;  9  Wend.,  431 ;  19  Wend.,  10 ;  Grab. 
Pr.,  561,  562,  2d  ed. 

"JVTOTION  to  change  the  venue.  In  this  case 
llL  several  objections  were  taken  to  the  form 
of  the  affidavit  on  which  the  motion  was 
founded. 

It  was  said,  that  the  affidavit  did  not  state 
the  nature  of  the  action ,  so  that  the  court  might 
see  whether  it  was  local  or  transitory. 

Cowen,  J.  That  was  held  to  be  unneces- 
sary, so  long  ago  as  1804.  Baker  v.  Sleight,  2 
Cai.,  46. 

It  was  then  said  the  affidavit  did  not  state 
that  the  cause  of  action  arose  in  the  county  to 
which  the  venue  was  sought  to  be  changed, 
according  to  what'was  required  in  Franklin  v. 
Underhill,  2  Johns.,  374,  and  not  elsewhere,  as 
was  required  in  TUlinghast  v.  King,  6  Cow., 
591. 

*Cowen,  J.  These  cases  have  not  [*669 
been  law  since  the  2  R  S.,  330,  2d  ed.,  sec.  2, 
sub.  3,  in  respect  to  applications  for  a  change 
of  venue  in  personal  actions, with  very  few  ex- 
ceptions. We  are  there  directed  to  retain  or 
change  the  venue, according  to  the  convenience 
of  parties  and  their  witnesses.1  This  alone  is 
now  the  test,  irrespective  of  where  the  cause 
of  action  arose.  The  subdivision  cited  extends 
to  the  great  majority  of  actions  brought  in  this 
court.  The  ground  for  granting  or  denying  a 
change,  generally  lies  entirely  in  the  number 
and  residence  of  witnesses,  their  value  to  be 
shown  under  the  advice  of  counsel,  according 
to  the  forms  prescribed  by  our  rules  of  prac- 
tice. Vide,  Anonymous,  8  Wend..  425;  Con- 
stantine  v.  Dunham,  9  Id. ,  431 :  Onondaga  Co. 
Bk.  v.  Shepherd,  19  Id.,  10;  vide,  Grab.  Pr., 
561,  562,  2d  ed. 

An  objection  was  also  taken,  that  the  affida- 
vit did  not  accord  with  the  form  required  in 
the  case  last  cited,  Onondaga  Go.  Bk.  v.  Shep- 
herd, 19  Wend.,  10,  which  is,  "he  has  fully 
and  fairly  stated  his  case,  etc.,  and  disclosed 
the  facts  which  he  expects  to  prove,"  etc.; 
whereas  here  it  is,  "that  he  has  stated,  etc., 
the  facts  he  expects,"  etc.,  without  saying  he 
has  fully  and  fairly  disclosed  the  facts,  etc., 
either  expressly  or  impliedly. 

Cowen,  J.  This  objection  is  not  well 
taken.  The  words  "fully  and  fairly"  need 
not  be  applied  to  the  disclosure  of  facts  ex- 

1.— See  Hull  v.  Hull,  post,  p.  67L 
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pected  to  be  proved,  but  only  to  the  case  upon 
which  advice  is  taken.  The  word  "  stated"  is 
equivalent  to  "  disclosed." 

Another  objection  was,  that  the  affidavit 
should  say  that  each  and  every  witness  named, 
"  is  a  material  witness  to  his  defense,"  etc.,  as 
he  is  advised,  etc.;  whereas,  it  was  here  "a 
material  witness  for  the  defendant." 

67O*]  *Cowen,  J.  The  form  in  this  re- 
spect departs  from  what  would  seem  to  be  a 
part  of  the  form  in  3  Wend. ,  425,  to  which,  as 
was  said  in  Constantine  v.  Dunham,  9  Wend., 
431,  we  ought  to  adhere.  But  we  think  the  re- 
mark in  the  latter  case  was  not  meant  of  the 
words  now  in  question.  The  words  "  for  the 
defendant,"  as  here  used,  are  exactly  equal  to 
the  words  "to  his  defense;"  and  are,  there- 
fore, sufficient. 


WILSON  v.  DARWIN  ET  AL. 

Though  the  action  be  debt,  if  it  be  brought  on  an 
account,  and  the  defendant  suffers  interlocutory 
judgment  by  default,  the  plaintiff's  damages  must 
be  assessed  under  a  writ  of  inquiry. 

IN  debt,  on  an  account  current,  no  plea  hav- 
ing been  put  in,  the  plaintiff  entered  the 
defendant's  default,  and  proceeded  to  final 
judgment  and  execution,  without  a  writ  of  in- 
quiry. The  officer  who  taxed  the  costs  had 
certified  interest  on  the  account  after  four 
months  from  the  time  when  it  was  made,  and 
allowed  it  as  part  of  the  costs,  which  were  in- 
serted in  the  judgment  record. 

A  motion  was  made,  in  behalf  of  the  defend- 
ants, to  set  aside  the  proceedings  subsequent  to 
the  default  for  irregularity. 

By  the  Court,  Co  wen,  J.  We  have  held, 
that  in  debt  on  a  promissory  note,  the  damages 
must  be  assessed  by  the  clerk.  By  parity,  in 
debt  on  account,  they  must  be  assessed  under 
a  writ  of  inquiry, 

Motion  granted. 
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*HULL  v.  HULL. 


Practice — Change  of  Venue — Convenience  of  Wit- 
nesses. 

A  motion  to  change  the  venue  was  granted,  for 
the  convenience  of  witnesses,  though  it  was  shown 
in  opposition  that  they  would  have  to  travel  some 
few  miles  further,  in  case  the  venue  was  changed, 
than  if  it  remained  where  the  plaintiff  had  laid  it. 

The  residence  of  the  witnesses,  rather  than  the 
•distance  they  will  have  to  travel,  will  generally  con- 
trol on  questions  of  this  sort. 

MR.  M.  T.  Reynolds,  for  the  defendant, 
moved  to  change  the  venue  from  Allega- 
-ny  to  Cattaragus,  on  an  affidavit  that  the  de- 
fendant had  fifteen    witnesses  in  the  latter 
•county. 

Mr.  D.  Burwell,  for  the  plaintiff,  read  an 
affidavit  showing  that  the  defendant's  witnesse: 
reside  nearer  the  court-house  in  Allegany, 


NOTE-— Change  of  venue— Convenience  of  witness  as 
•ground  for.  See  Gourley  v.  Shoemaker,  1  Johns 
Gas.,  392,  note;  Bentley  v.  Weaver,  1  Johns.  Cas. 
340,  note. 
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where  the  venue  was  laid,  than  they  do  to  the 
:ourt-house  in  Cattaraugus,  to  which  the  de- 
endant  proposed  to  change  the  venue — the  wit- 
nesses having  only  25  miles  to  travel  in  the  one 
case,  and  27  in  the  other. 

By  tfie  Court,  Bronson,  J.  On  a  question 
of  venue,  we  look  to  the  county  in  which  the 
witnesses  reside,  rather  than  the  distance  they 
will  have  to  travel;  and  if  under  any  circum- 
stances the  distance  should  be  allowed  to  con- 
trol, the  difference  in  the  amount  of  travel  in 
this  case  is  too  inconsiderable  to  affect  the  ques- 
tion. As  a  general  rule,  the  convenience  of 
witnesses  will  be  best  consulted  by  having  the 
trial  in  the  county  where  they  reside.  That 
course  will  be  less  likely  to  disturb  their  social 
and  business  relations,  than  calling  them  into 
a  foreign  county. 

Motion  granted. 

Reviewed— 5  How.  Pr..  24 ;  3  Co.  R.,  76. 
Cited  in— 6  How.  Pr.,  484. 


*FISHER  v.  POND,  late  Sheriff,  etc.  [*672 

Practice —  When  Plea  Struck  out  as  False. 

Where  a  motion  to  strike  out  a  plea  as  false,  raises 
a  question  of  law  rather  than  of  fact,  it  will  be  de- 
nied. 

Accordingly,  in  case  against  a  sheriff  for  neglect 
#0  return  an  execution,  it  appearing  that  the  exe- 
cution was  returnable  more  than  three  years  before 
suit  commenced,  held,  that  a  plea  of  not  guilty 
within  three  years,  could  not  be  struck  out  as  false, 
on  an  affidavit  proving  the  neglect  to  return  it. 

Qucere,  whether  the  Statute  of  Limitations  com- 
mences running,  in  such  case,  immediately  after 
the  return  day  of  the  execution? 

Semble,  a  plea  of  not  guilty  within  three  years,  in- 
stead of  actio  non  accrevit,  etc.,  is  bad . 

Citations-2  R.  S.,  296,  sec.  22 ;  3  B.  &  Aid..  438. 

A  CTION  on  the  case  against  the  defendant 
Q.  for  not  returning  a  fi.fa.  delivered  to  him 
in  favor  of  the  plaintiffs,  alleging  that  the  de- 
fendant, before  the  return  day,  levied  on  suffi- 
cient goods  to  satisfy  the  execution,  but  that 
he  had  not  paid  the  money  or  returned  the 
writ.  The  defendant  pleaded:  1st.  Not  Guilty; 
and  2d.  That  he  was  not  guilty  at  any  time 
within  three  years  next  before  the  commence- 
ment of  the  suit. 

Mr.  H.  A.  Foster,  for  the  plaintiffs,  on  af- 
fidavits, stating  that  the  execution  was  not  re- 
turned, moved  to  strike  out  the  second  plea  as 
false.  It  did  not  appear  when  the  execution 
was  returnable,  though  it  was  assumed  by  the 
counsel  on  both  sides,  that  it  was  more  than 
three  years  before  this  suit  was  commenced. 

Mr.  M.  T.  Reynolds,  for  defendant. 

By  the  Court,  Bronson,  J.  Whether  the 
plea  is  false  or  not,  is  more  a  question  of  law 
than  it  is  one  of  fact.  It  depends  on  the  in- 
quiry, whether  the  Statute  of  Limitations  com- 
menced running  immediately  after  the  return 
day  of  the  execution;  and  that  is  not  a  matter 
to  be  settled  in  this  way. 

The  plea  may  be  bad  because  it  says,  not 
guilty  within  three  years,  instead  of  alleging 
that  the  action  did  not  accrue  *  within  [*673 
that  time.  2  R.  S.,  296,  sec.  22.  Dynter  v. 
Battye,  3  B.  &  Aid..  448.  But  that  question  is 
not  now  before  us,  for  this  is  neither  adeniur- 
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rer,  nor  a  motion  to  strike  out  the  plea  as  f riv 
olous. 

Motion  denied. 

Cited  in-29  Hun.  846 :  5  How.  Pr.,249 ;  8  Co.  R.,242. 


WARING  v.  ACKER. 

Statute — Double  Costs — When  Allowable. 

The  statute  allowing  double  or  increased  costs  to 
officers,  etc.,  2  K.  8.,  5l2,  2d  ed.,  extends  as  well  to 
replevin  us  to  other  actions. 

The  costs,  however,  of  a  special  motion  in  the 
progress  of  the  cause,  are  not  within  the  provision. 

Citations-2  R.  8..  617,  sec.  24 ;  4  Wend.,  201. 

DOUBLE  costs.  In  an  action  of  replevin, 
brought  against  the  defendant  for  taking 
certain  goods  on  execution  as  sheriff  of  the 
City  and  County  of  N.  Y.,  the  costs  of  a  spe- 
cial motion  made  after  verdict  for  the  defend- 
ant, but  pending  a  case,  were  ordered  to  be 
paid  by  the  plaintiff.  The  taxing  officer  al- 
lowed the  defendant  the  usual  costs,  with  one 
half  in  addition.  2  R.  8.,  617,  sec.  24. 

Mr.  N.  F.  Waring,  for  the  plaintiff,  moved 
for  a  re-taxation,  and  insisted,  first,  that  an  of- 
ficer was  not  entitled  to  double  costs  in  the  ac- 
tion of  replevin;  and  second,  that  he  was  not 
entitled  to  such  costs  on  a  special  motion.  On 
the  first  point,  he  cited  Crummer  v.  Huff,  1 
Wend.,  24. 

Mr.  A.  L.  Brown,  contra. 

By  the  Court,  Bronson,  J.  The  case  cited 
was  decided  on  the  old  statute,  which  gave 
double  costs  to  an  officer  in  certain  specified 
actions,  among  which  replevin  was  not  in- 
cluded; but  the  present  statute  gives  increased 
costs  to  an  officer  without  any  reference  to  the 
form  of  the  action.  2  R.  S..  617,  sec.  24.  Such 
costs  may  now  be  recovered  in  replevin  as  well 
as  in  other  actions. 

But  the  plaintiff  must  prevail  on  the  other 
674-*]  point.  The  *statute  only  gives  in- 
creased costs,  in  cases  where  judgment  is  ren- 
dered for  the  officer  upon  verdict,  demurrer, 
nonsuit,  non  pros,  or  discontinuance.  It  does 
not  extend  to  costs  upon  special  motions  in  the 
progress  of  the  cause.  Rider  \.  Hubbell,  4 
Wend.,  201.  From  that  case  and  others  there 
cited,  it  will  be  seen,  that  double  costs  are  only 
allowed  in  the  cases  particularly  specified  in 
the  statute. 

Motion  granted. 
Cited  in-7  How.  Pr.,  66. 
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THE  PEOPLE,  ex  rel.  WOODWARD, 
COVERT  ET  AL. 

Certiorari — Persons  acting  as  Commissioners  for 
Laying  out  Highway— Officers  De  Facto  and 
De  Jure. 

A  certiorari  will  not  He  to  remove  the  proceedings- 
of  persons  acting  as  commissioners  in  the  laying  out 
of  a  highway,  though  it  be  shown  that  they  omitt.  <l 
to  take  the  oath  of  office  within  the  time  limited  by 
law. 

Stmble,  that  a  common  law  certtorari  will  not  be 
granted  where  there  is  an  adequate  remedy  by  ap- 
peal :  nor  to  review  the  proceedings  of  persons  who 
art-  not  officers  in  any  sense,  though  they  have  as- 
sumed to  act  as  such. 

The  question  whether  persons  acting  as  Commis- 
sioners of  Highways,  are  such,  either  de  facto  or  dc 
jure,  cannot  be  reached  by  certiorm  i. 

The  acts  of  officers  de  facto  are  as  valid,  so  far  as 
the  public  is  concerned,  as.though  they  were  officers 
de  jure. 

rPHE  defendants,  as  commissioners  of  high- 
-L  ways  of  the  Town  of  Newtown,  laid  out  a. 
road  over  the  relator's  land,  and 

Mr.  M.  T.  Reynolds,  on  his  behalf,  now 
moved  for  a  certiorari  to  remove  the  proceed- 
ings into  this  court,  on  the  ground  that  the  de- 
fendants, although  they  had  been  duly  elected 
commissioners,  had  not  taken  the  oath  of  of- 
fice within  the  time  prescribed  by  law.  They 
had  taken  the  oath  before  proceeding  to  lay 
out  the  road,  but,  as  was  alleged,  not  until 
after  the  ten  days  allowed  by  law  had  expired. 
It  was  insisted  that  the  defendants  had  for- 
feited their  offices  and,  consequently,  that  they 
had  no  jurisdiction  to  lay  out  the  road. 

*Bythe  Court,  Bronson,  /.     It  is  [*G7& 

impossible  to  grant  this  motion  for  several  rea- 
sons. 1.  If  the  defendants  are  commissioners,, 
the  remedy  is  by  appeal  to  the  county  Judges. 
2.  If  they  are  not  commissioners,  nothing  has 
been  done.  Their  act  in  laying  out  the  road  is 
merely  void.  3.  A  certiorari  will  not  reach  the 
question.  It  brings  up  nothing  but  the  record, 
which  states  that  the  road  was  laid  out  by  the 
defendants  as  commissioners.  4.  The  defend- 
ants are  clearly  commissioners  de  facto,  and 
their  acts  are  as  valid,  so  far  as  the  public  i& 
concerned,  as  though  they  were  commissioners 
dejure. 
Motion  denied. 

Cited  in-5  Hill,  630:  8  N.  Y.,  89;  59  Am.  Dec.,  467  ; 
3  Lans..  13 ;  2  Hun,  152 ;  2  Barb.,  824 ;  14  Barb.,  289 ;  35- 
Barb.,  548 ;  4  T.  &  C.,  439 ;  2  Co.  R.,  54 ;  122  Mass.,  291 ; 
12  Mich.,  115 ;  44  Am.  Dec..  578  (17  Conn.,  592). 


NOTE.— Officers  de  facto—  Who  are— Validity  of 
acts  of— Title  cannot  be  assailed  collaterally.  See- 
People  v.  Stevens,  6  Hill,  616,  note. 
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9*]  *THE  PEOPLE,  ex  rel.  AGNEW  ET  AL., 

v. 
THE  MAYOR,  ETC.,  OF  NEW  YORK. 

Certiorari  — Removes  only  Record  —  How  Far 
Court,  will  Examine  Return —  When  Quashed 
— Not  Sustained  to  Examine  Proceedings  of 
Legislative,  Executive  or  Ministerial  Character 
— Discretion  of  Court  as  to  Awarding  it — De- 
lay. 

A  common  law  certiorari  to  an  inferior  tribunal 
removes  only  the  record  of  its  proceedings,  or  other 
entry  in  the  nature  of  a  record ;  and  if  the  return 
contains  anything  more,  it  will  be  disregarded  pro 
tantn. 

The  court  will  examine  the  return  no  further  than 
to  ascertain  if  the  inferior  tribunal  has  kept  within 
the  limits  of  its  jurisdiction. 

If  a  common  law  certiorari  has  been  awarded  in 
an  improper  case,  the  court  will  quash  it,even  after 
a  return  and  hearing  on  the  merits.  Accordingly, 
where  one  issued  to  remove  proceedings  of  the  Cor- 
poration of  the  City  of  N.  Y.  in  constructing  a  com- 
mon sewer  and,  after  return  made,  the  cause  was 
heard  on  its  merits:  it  appearing  that  the  grievance 
complained  of,  if  any  existed, was  common  to  many 
persons,  admitting  of  redress  by  action  ;  held,  that 
the  writ  ought  not  to  have  been  awarded,  and 
should  therefore  be  quashed;  especially  as  the  relat- 
or  did  not  procure  it  till  three  years  after  the  pro- 
ceedings complained  of  had  taken  place. 

A  certiorari  at  common  law  lies  only  to  inferior 
courts,  and  officers  exercising  judicial  powers. 

Sewible.that  a  certiorari  will  in  no  case  be  sustained 
for  the  purpose  of  reviewing  official  proceedings  of 
either  a  legislative,  executive  or  ministerial  charac- 
1O*]  ter;  *e.  g.,  the  ordinances  and  proceedings  of 
corporations,  as  such,  whether  public  or  private. 

The  case  of  Le  Roy  v.  The  Mayor,  etc.,  of  New 
York.  30  Johns.,  430,  questioned. 

The  allowance  of  a  common  law  certiorari  rests  in 
the  sound  discretion  of  the  court;  and,  sembte.where 
it  will  operate  a  public  inconvenience,  or  the  case 
is  a  questionable  one  for  relief  in  this  way,  the  par- 
ty should  be  left  to  his  remedy  by  action. 

Even  if  the  party  has  no  remedy  except  by  certio- 
rari, it  does  not  follow  that  the  court  must  allow  it; 
for  there  may  be  considerations  of  public  interest 
outweighing  the  importance  of  correcting  the  error 
complained  of. 

Semble,  that  a  case  can  rarely  happen  where  it 
would  be  proper  to  allow  a  certiorari  after  the 
period  limited  for  bringing  error  from  a  final  judg- 
ment. 

Citations— 20  Johns.,  430;  8  Pick.,  218;  15  Wend.,198; 
1  Hill,  195,  200. 

plERTIORARI,  at  common  law,  to  remove 
V  the  proceedings  of  the  Corporation  of  the 
City  of  N.  Y.  in  constructing  a  new  sewer  in 
Chapel  Street,  from  Duane  to  Canal  Street. 
From  the  return,  it  appeared  that  an  ordinance 
HILL  2. 


was  passed  by  the  two  Boards  of  Aldermen 
and  Assistants,  and  approved  by  the  Mayor.in 
May,  1836,  for  removing  the  then  existing 
sewer  in  Chapel  Street, and  constructing  a  new 
sewer  from  Duane  to  Canal  Street, with  lateral 
culverts,  etc.,  under  such  directions  as  should 
be  given  by  the  street  commissioner  and  one 
of  the  city  surveyors  ;  and  three  persons  were 
appointed  to  make  an  estimate  and  assessment 
of  the  expense  of  conforming  to  the  ordinance 
among  the  owners  or  occupants  of  the  houses 
and  lots  intended  to  be  benefited.  2  R.  L.,407, 
sees.  175,  176.  The  estimate  and  assessment 
made  by  the  commissioners  were  approved  by 
the  two  Boards  and  the  Mayor,  in  January, 
1837.  The  expense  of  making  the  improve- 
ment.amounting  in  the  aggregate  to  $16, 571. 08, 
was  assessed  in  small  sums  upon  nearly  1,000 
persons  supposed  to  be  benefited,  including  the 
three  relators.  In  addition  to  a  copy,  in  detail, 
of  the  assessment,  the  return  set  forth  a  copy 
of  the  contract  for  constructing  the  sewer,  a 
certificate  of  the  city  surveyor  and  several 
other  papers.  The  certiorari  was  tested  in  Jan- 
uary, 1840. 

Messrs.  W.  M.  Holland  and  L.  H.  Sand- 
ford,  for  the  relators. 

Mr.  P.  A.  Cowdrey,  for  the  Corporation. 

*By  the  Court,  Bronson,  J.  The  writ  [*1 1 
of  certiorari,  when  issued  for  the  purpose  of 
enabling  this  court  to  exercise  its  supervisory 
power  over  inferior  tribunals,  removes  noth- 
ing but  the  record,  or  other  entry  in  the  nature 
of  a  record,  of  the  proceedings  in  the  court  be- 
low; and  if  the  return  contains  anything  more, 
it  cannot  be  regarded.  The  record  is  examined 
to  see  whether  the  subordinate  tribunal  has 
kept  within  the  limits  of  its  jurisdiction  ;  but 
we  cannot  look  beyond  it  for  the  purpose  of  a 
review  on  the  merits.  Such  is  the  settled  doc- 
trine of  this  court,  and  it  disposes  of  several 
of  the  questions  which  have  been  made  by  the 
relators.  The  return  in  this  case  contains  noth- 
ing in  the  nature  of  a  record,  beyond  the  or- 
dinance for  constructing  the  sewer,  the  esti- 
mate and  assessment  made  by  the  persons  ap- 
pointed for  that  purpose,  and  the  confirmation 
of  the  assessment  by  the  Common  Council. 
Those  are  the  only  documents  upon  which  any 
questions  can  properly  be  made. 
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Most  if  not  all  of  the  objections  urged  against 
these  proceedings  admit  of  a  satisfactory  an  • 
swer  ;  but  I  shall  not  give  them  a  particular 
examination,  for  the  reason  that  I  think  the 
certiorari  ought  not  to  have  been  issued  ;  and 
that,  should  some  of  the  points  be  found  to  be 
well  taken.  It  is  the  writ,  and  not  the  proceed- 
ings, which  ought  to  be  quashed. 

The  powers  exercised  by  the  Common  Coun- 
cil of  the  City  of  N.  Y.  are,  for  the  most  part, 
either  legislative,  executive  or  ministerial ;  and 
a  certiorari  only  lies  to  inferior  courts  and  offi- 
cers who  exercise  judicial  powers.  If  it  were 
not  for  a  few  modern  cases,  I  should  be  of 
opinion  that  we  have  no  authority  to  supervise 
in  this  way  the  acts,  ordinances  and  proceed- 
ings of  the  Corporation  of  the  City  of  N.  Y. ; 
or,  indeed,  of  any  other  corporation,  public  or 
private.  I  have  searched  in  vain  for  a  prece- 
dent for  such  a  course  in  the  land  of  the  com- 
mon law  ;  and  the  first  case  I  have  met  with 
anywhere  in  which  a  cei -tiorari  was  awarded  to 
a  corporation  for  the  purpose  of  reviewing  its 
proceedings,  is  that  of  Le  Roy  v.  Mayor,  etc., 
12*]of*N.  Y.,  20  Johns.,  430;  and  there,  the 
grounds  on  which  the  writ  usually  issues, rath- 
er than  the  inquiry  whether  it  would  lie  to  a 
corporation,  was  the  question  discussed  at  the 
bar  and  considered  by  the  court.  See,  also, 
Parks  v.  The  Mayor,  etc.,  of  Boston,  8  Pick., 
218.  All  our  city,  and  many  of  our  village 
corporations  have  been  vested  with  very  large 
powers  within  their  respective  limits;  and  if  a 
certiorari  will  lie  to  remove  into  this  court  an 
ordinance  for  constructing  a  sewer,  it  is  diffi- 
cult to  see  where  we  can  stop  short  of  review- 
ing all  their  acts  in  the  same  way,  which  looks 
to  me  like  a  great  stretch  of  jurisdiction. 

But  if  a  cerlioi-ari  will  lie,  it  does  not  follow 
that  it  should  be  awarded  in  every  case  where 
the  relator  may  have  some  ground  for  com- 
plaint. The  allowance  of  the  writ  rests  in  the 
sound  discretion  of  the  court,  and  it  has  often 
been  denied  where  the  power  to  issue  it  was 
unquestionable,  and  where  there  was  apparent 
error  in  the  proceedings  to  be  reviewed.  And 
if  it  has  been  improperly  awarded,  it  is  not  too 
late  to  correct  the  error  after  a  return  and  hear- 
ing on  the  merits.  People  v.  Supervisors  of  Al- 
Iegany,l5  Wend.,  198;  and  see,  People  v.  Super- 
visors of  Queens,  1  Hill,  195,  200.  There  are.  I 
think,  few,  if  any,  cases  where  an  ordinance 
or  assessment  for  constructing  a  common  sew- 
er, or  making  any  other  city  improvement, 
should  be  removed  into  this  court  by  certiorari. 
It  is  better  that  persons  having  cause  for  com- 
plaint should  be  left  to  such  redress  as  they 
may  have  by  action.  The  case  falls  within  the 
principle  of  those  which  have  just  been  cited  ; 
and  in  the  first  of  those  cases  a  certiorari  which 
had  been  issued  to  remove  an  assessment  for 
county  charges  was  quashed  after  a  return  and 
a  hearing  on  the  merits;  and  there,  too,  the  re- 
lator had  no  other  remedy.  Great  public  in- 
convenience must  necessarily  ensue  if  we  at- 
tempt in  this  way  to  review  assessments,  for 
city  improvements, which  are  not  un frequently 
as  extensive  in  their  influence  as  assessments 
for  county  taxes. 

The  principal  objections  which  have  been 
urged  against  these  proceedings  are  :  1.  That 
13*]  the  ordinance  for  constructing  *the  sew- 
er is  void,  because  it  does  not  appear  affirma- 
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lively  that  the  ayes  and  noes  were  called  on 
taking  the  vote  upon  it  in  the  two  Boards  ;  2. 
That  the  order  confirming  the  assessment  is 
voidj  for  the  same  reason;  8.  That  the  confir- 
mation could  only  be  made  by  the  whole 
Corporation  assembled  in  one  body,  and  not 
by  the  Common  Council  in  two  Boards,  as  or- 
ganized under  the  Act  of  1830;  and  4.  That  no 
confirmation  appears — there  beingnoordinance 
or  resolution  for  that  purpose,  but'only  an  ex- 
tract from  the  minutes  of  the  Common  Coun- 
cil. Now,  without  considering  what  answers 
there  may  be  to  these  objections,  they  seem  to 
prove  too  much  for  this  form  of  remedy.  If 
the  points  are  well  taken,  there  has  been  no 
ordinance  for  constructing  the  sewer,  nor  has 
the  assessment  ever  been  confirmed,  and  there 
is  nothing  to  be  reached  by  the  certiorari.  If 
the  relators  have  suffered  under  color  of  pro- 
ceedings which  never  had  any  legal  existence, 
their  remedy  is  by  action.  All  the  other  ques 
tions  which  arise  upon  the  record — and  we 
cannot  look  beyond  it — may,  for  aught  I  see, 
be  as  well  tried  in  some  other  form,  as  in  that 
which  the  relators  have  selected,  and  we  shall 
do  them  no  harm  by  withholding  this  extraor- 
dinary remedy.  I  must  not  be  understood  as 
intimating  that  a  certiorari  should  be  allowed 
whenever  the  question  can  be  reached  in  no 
other  form.  There  may  be  many  cases  where 
the  public  inconvenience  which  would  be  like- 
ly to  result  from  this  mode  of  review,  would 
greatly  outweigh  the  importance  of  correcting 
some  legal,  though,  perhaps,  not  very  grievous 
error  in  the  proceedings. 

The  relators  in  this  case  have  taken  no  ob- 
jection which  is  not  equally  applicable  to  all 
the  other  persons  who  have  been  taxed,  and 
the  whole  assessment  must  stand  or  fall  to- 
gether. It  is  also  important  to  notice  that  the 
ordinance  for  making  the  improvement  was 
passed,  the  work  done,  and  the  assessment 
made  and  confirmed  more  than  three  years  be- 
fore the  certiorari  was  sued  out.  The  time  for 
bringing  a  writ  of  error  from  a  final  judgment 
is  limited  by  law  to  two  years  ;  and  I  think  a 
case  can  rarely  happen  *where  it  would  [*14: 
be  proper  to  allow  a  certiorari  after  the  lapse 
of  a  longer  period.  This  is  a  sufficient  ground 
for  quashing  the  writ,  aside  from  other  consid- 
erations tending  to  the  same  result. 

Certiorari  quashed^ 

Statute  in  derogation  of  rights  of  property—  Con- 
strued strictly.  Cited  in-4  Hill,  87 ;  7  Hill,  25. 

Certiorari— Office  of—  What  removed  by.  Explained 
-1  Abb.  Pr.,  IS. 

Cited  in-7  Hill,  20;  3  Denio,  119 ;  5  Denio,  566  :  39 
N.  Y.,  88,  509 :  68  N.  Y.,  409 :  82  N.  Y..  278 ;  6  Trans. 
App.,  123  :  33  Barb.,  346 :  43  Barb.,  235,  646 ;  44  Barb., 
468  :  65  Barb.,  438,  481,  483  ;  1  T.  &  C.,  106,  108,  156  ;  « 
How.  Pr.,  27;  7  How.  Pr.,  165;  20  How.  Pr.,460;  12 
Abb.  Pr.,  91 ;  52  Cal.,  139. 

Certiorari  improperly  awarded  —  When  may  be 
quathed.  Cited  in-52  N.  Y.,  450;  2  Hun,  73;  8  Hun, 
57  ;  21  Barb.,  665 ;  48  Barb.,  176 ;  65  Barb.,  22 ;  4  T.  & 
C.,  291,  292 ;  83  How.  Pr..  163  ;  45  How.  Pr..  293 :  32 
Wis.,  470. 

1.— Another  case.  People,  ex  reZ.  Merriam  et  al., 
was  decided  at  this  term,  in  which  the  certiorari  re- 
moved the  proceedings  of  the  Common  Council  of 
the  City  of  N.  Y.  in  relation  to  the  re-gradinjr  and 
re-pavfngr  of  Chapel  St. 

Per  Curiam,  BRONSON,  J.  The  'case  depends  on 
the  same  principle  with  that  in  relation  to  the  sewer 
in  Chapel  St.,  and  the  same  result  should  follow. 

Certiorari  quashed. 
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Certiorari— Discretion  of  court  to  grant— Grounds 
for  refusing.  Explained^  E.D.S.,  688;  1  Abb.Pr.,15. 

Cited  in-53  N.  Y.,  549  ;  77  N.  Y.,  605;  78  N.  Y.,  112 ; 
21  Barb.,  665 ;  65  Barb.,  438 ;  2  Co.  R.,  54 ;  42  Cal.,  255. 

Certiorari— Limitation  of  time  of  granting— Laches. 
Cited  in— 8  Hun.  57 ;  55  How.  Pr.,  143 ;  47  Super.,  38. 

Also  cited  in— 76  111.,  596. 


IN  THE  MATTER  OF  MOUNT  MORRIS 
SQUARE,  IN  THE  CITY  OF  NEW  YORK. 

Municipal  Officers — Jurisdiction  of  Court  over — 
Certiorari  —  Pmper  Remedy  when  —  WJien 
Quashed — Discretion  of  Court — Prohibition. 

In  confirming  or  setting  aside  reports  of  Commis- 
sioners of  Estimate  and  Assessment  in  N.  Y.  street 
cases,  this  court  exercises  Only  a  limited  jurisdic- 
tion, which  ceases  the  moment  an  order  is  made  one 
way  or  the  other  and.  consequently,  a  motion  to  set 
aside  such  order,  either  on  the  merits,  or  because  of 
irregularity,  cannot  be  entertained. 

The  acts  of  officers  of  municipal  corporations,  if 
plainly  judicial  in  their  character,  may  be  reviewed 
on  certiorari ;  but  otherwise,  in  respect  to  mere  cor- 
porate or  ministerial  acts. 

A  certiorari  will  not  be  allowed  for  the  purpose  of 
reviewing  the  proceedings  of  the  Corporation  of  the 
City  of  N.  Y.,  in  appropriating  lands  for  the  opening 
or  widening  of  streets,  etc. 

Nor  will  it  lie  to  review  the  proceedings  of  any 
person,  officer,  or  body,  acting  under  a  naked  power, 
though  conferred  by  law,  to  take  private  property 
for  public  use. 

Where  the  acts  of  corporation  officers  are  the 
proper  subjects  of  review  by  certiorari,  the  writ 
should  be  directed  to  them,  and  not  to  the  corpora- 
tion. 

Semble,  a  tax  assessment,  or  an  assessment  of 
damages  for  property  taken  for  public  use,  is  a  pro- 
ceeding sufficiently  judicial  in  its  nature  to  consti- 
tute the  subject  of  review  by  certiorari,  provided  no 
other  objection  exists. 

A  certiorari,  however,  will  not  be  allowed  where 
another  direct  remedy  (e.  fir.,  by  appeal)  is  given. 

The  right  of  opposing  a  motion  for  confirming  the 
report  of  the  N.  Y.  Commissioners  of  Estimate  and 
15*]  Assessment  is  in  the  nature  of  a  remedy  *by 
appeal  and,  therefore,  a  certiorari  will  not  be  al- 
lowed to  review  their  proceedings. 

Upon  a  common  law  certiorari  the  court  will  not 
examine  the  proceedings  returned  further  than  to 
ascertain  whether  the  inferior  tribunal  has  kept 
within  its  jurisdictional  limits. 

The  case  of  Baldwin  v.  Calkins,  10  Wend.,  167,  so 
far  as  it  affirms  that  the  principle  of  an  assessment 
may  be  reviewed  by  certiorari,  questioned. 

An  application  for  a  certiorari  commanding  a  re- 
turn of  the  evidence,  should  be  refused;  or.if  inad- 
vertently granted,  the  writ  should  either  be  quashed 
or  the  return  disregarded  pro  tanto. 

A  prohibition  will  not  lie  to  a  corporation,  to  stay 
them  in  the  execution  of  a  naked  statute  power, 
ministerial  in  its  nature. 

The  granting  or  withholding  of  a  common  law 
certiorari  is  in  all  cases  matter  resting  in  the  discre- 
tion of  the  court ;  and  where  it  will  operate  a  pub- 
lic inconvenience,  the  party  should  be  left  to  his 
remedy  by  action.  Hence,  semhle,  if  the  writ  is  ap- 
plied for  to  review  city  and  village  assessments  for 
streets,  sewers,  and  the  like  improvements,  where 
the  assessment  falls  upon  a  considerable  number  of 
persons,  it  should  be  denied. 

After  confirmation  of  the  report  of  the  Commis- 
sioners of  Estimate  and  Assessment  in  N.  Y.  street 
cases,  it  is  commonly  a  matter  of  course  to  allow  a 
certiorari  to  the  justices  of  this  court,  if  applied  for, 
in  order  to  enable  the  party  to  remove  the  proceed- 
ing into  the  Court  for  the  Correction  of  Errors. 

Citations— 20  Johns.,  269,  430 ;  2  R.  L.,  1813,  p.  408, 
sees.  177,  413;  11  Wend.,  154;  6  Johns.,  1:  7  Johns.,541; 
Laws,  1830,  p.  125,  sees.  7,  10,  12  ;  &  Pick.,  218,  225 ;  6 
Wend,  564;  Bac.  Abr.,  Certiorari,  B;  Cald.  Cas.,  309: 
3  Greenl.,  438,439;  Sayer,  6;  1  Dowl.  Pr.,  54;  3  Wend., 
468  ;  17  Wend.,  15,  464,  467,  469 ;  1  Ld.  Raym.,  467,  580; 
2  Cai.,  179, 182 ;  16  Johns.,  49,  50 ;  4  Johns.  Ch.,  356;  15 
Pick.,  243.  254 ;  3  Bl.  Com.,  73,  81 :  8  Taunt.,  601,  622, 
et  seq.;  2  Moore,  666, 701,  etseq.;  1  Salk..  146;  23  Wend., 
277,  281,  284,  287,  288 ;  7  Cow.,  158  ;  15  Johns.,  537 ;  1 
Cooke,  B.  L.,  sec.  3 ;  4  T.  R.,  378 ;  2  Bl.,  1141 ;  Laws, 
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1839,  p.  185.  sees.  4, 9, 12 ;  1  Const.  Poor  Laws,  292 ;  1 
Dowl.  &  R.,  443 ;  2  Wend.,  287 ;  5  Dowl.  &  R.,  538, 541; 
3  Barn.  &  C.,  698  ;  2  Doug.,  553,  555,  n.;  19  Wend..  342, 
391-393 ;  20  Wend.,  103, 145,  685 ;  Burr.  Set.  Cas.,  77 ;  2 
Burr.,  1040,  1042 ;  6  Whart.,  25,  41 ;  10  Wend.,  167 ; 
Laws,  1818,  p.  196  ;  15  Wend.,  198 ;  1  Barn..  443;  2Str., 
932,  975 ;  Kel.,  117 ;  13  Wend.,  668. 

MOTION  Ho  set  aside  a  rule  of  this  court 
made  September  4,  1839,  confirming  the 
report  of  the  Commissioners  of  Estimate  and 
Assessment  for  the  opening  of  Mount  Morris 
Square  : 

Or,  should  that  be  refused,  then  for  a  writ 
or  writs  of  certiorari  to  be  directed  to  the  May- 
or, Aldermen  and  Commonalty  of  the  City  of 
N.  Y.,  commanding  them  to  return  the  resolu- 
tion or  ordinance  of  the  Common  Council  in 
1836,  for  the  opening  of  the  Square,  and  all 
things  touching  and  concerning  the  same  ;  in- 
cluding all  resolutions,  reports  of  committees, 
and  reports  and  maps  of  Commissioners  of  Es- 
timate and  Assessment ;  and  all  the  bills  ex- 
hibiting the  charges  included  in  such  assess- 
ment ;  and  especially  that  they  return  whether 
there  was  any  petition  *for  the  Square  [*16 
by  the  owners  of  property  to  be  affected  there- 
by, and  if  so,  by  what  proportion  of  said  own- 
ers and  what  persons  ;  and  whether  the  ayes 
and  noes  were  called,  taken  or  published  in 
either  Board  of  the  Common  Council  on  the 
passage  of  said  resolution  or  ordinance  ;  and 
whether  the  same  or  the  report  of  any  com- 
mittee thereon  was  published  in  any  of  the 
newspapers  in  the  said  city,  employed  by  the 
said  Corporation  immediately  after  the  passage 
thereof  in  either  and  which  of  the  said  Boards, 
and  in  what  newspapers;  and  whether  the  said 
ordinance  and  resolution  were  not  passed  by 
the  Mayor  and  the  said  Boards  at  different 
times,  and  sitting  and  acting  in  different  cham- 
bers and  as  separate  bodies  ;  and  whether  the 
recorderacted  and  participated  in  any  and  what 
manner  in  the  passage;  and  whether  the  same 
were  ever  certified  as  having  passed,  or  were 
in  any  manner  authenticated  by  the  presiding 
officer  of  either  of  the  said  Boards,  or  by  the 
clerk  of  either  of  the  said  Boards,  or  by  the 
said  Mayor  ;  whether  the  said  estimate  and  as- 
sessment were  made  by  the  whole  of  the  Com- 
missioners of  Estimate  and  Assessment,  or  by 
only  one,  and  which  ;  and  whether  the  report 
was  ever  signed  by  the  whole,  or  only  two.and 
which;  whether  they  ever  met  to  execute  their 
duties;  and  whether  they,  or  any  two  of  them, 
did  act,  or,  in  any  instance,  confer  together  in 
estimating,  etc. ;  whether  any  and  what  notice 
of  the  motion  for  the  confirmation  of  the  re- 
port was  ever  given  according  to  the  provisions 
of  the  Statute  of  1839,  by  publishing  a  previous 
notice,  etc.,  for  at  least  fourteen  days,  in  four 
of  the  public  newspapers,  and  what  four,  or  by 
posting  up  copies  of  the  notice  in  handbills 
for  fourteen  days,  etc.,  in  three  conspicuous 
places  (and  in  what  places),  adjacent  to  the 
property  affected,  and  whether  any  notice  was 
given  or  pretended  to  be  given  of  the  motion 
according  to  the  Act  of  1839  ;  whether  the 
costs  and  charges  of  the  said  commissioners, 
counsel,  surveyor  or  collector,  or  any  of  them 

1. — The  motion  was  made  at  the  March  Special 
Term,  1841,  but  the  case  was  reserved  and  considered 
by  the  judges  in  connection  with  People,  ex  rel.  Ag 
new  v.  Mayor,  etc.,  of  N.  Y.,  ante,  p.  9.  Both  opin- 
ions werd  delivered  at  the  General  Term  in  October. 
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included  in  the  assessment,  were  ever  taxed  or 
audited,  or  submitted  to  any  officer  or  body  in 
the  said  Corporation  ;  whether  any  items  were 
17*J  exhibited  or  proof  *made  of  services, 
etc.,  whether  notice  of  taxation  was  given,  or 
any  bill  or  copy,  etc.,  deposited  in  the  street 
commissioner's  office;  and  whether  the  provis- 
ions of  the  12th  section  of  the  said  Act  of  1889, 
were  in  any  manner  complied  with ;  and  wheth- 
er the  said  charges  were  not,  without  auditing, 
scrutiny  or  examination,  assessed  upon  the 
property  affected  ;  whether  the  allowances  are 
not  extortionate  and  overcharged,  or  otherwise 
erroneous;  whether  the  amount  awarded  for 
the  lands  taken  for  the  Square  greatly  ex- 
ceeds the  value  thereof  at  the  present  time  as 
well  as  in  1839,  when  the  report  was  presented 
for  confirmation  ;  whether  by  the  commission- 
ers' map,  they  assumed  to  assess  the  lands  lying 
northwardly  of  the  Square.between  the  3d  and 
7th  Avenues  southwardly  to  119th  St.,  and 
between  the  3d  and  5th  Avenues,  southwardly 
to  114th  St.,  as  shown  by  a  diagram  annexed 
to  the  affidavits  on  which  the  motion  was 
founded  ;  whether  the  commissioners  did  not 
wholly  omit  to  assess  upon  the  block  of  ground 
situated  between  the  5th  and  6th  Avenues  and 
125th  and  126th  Sts.,  which  ground  lies  north 
of  the  Square  and  is  separated  from  it  by  only 
one  block;  whether  the  tract  of  land  assessed 
extended  further  north  than  the  block  omitted; 
whether  they  omitted  other  lands  particularly 
described  within  the  general  bounds  of  the  as- 
sessment, etc.  :  whether  the  Square  has  ever 
been  opened  etc. 

Also,  for  a  certiorari  to  the  justices  of  this 
court  as  commissioners,  commanding  them  to 
return  the  rule  appointing  said  commissioners, 
and  the  application,  papers  and  evidence,  on 
which  the  same  was  made,  and  all  things 
touching  and  concerning  the  same,  the  report 
of  the  commissioners,  their  estimate  and  assess- 
ment, maps,  vouchers  and  all  things  touching 
or  appertaining  to  the  same  ;  and  the  rule  of 
confirmation,  and  all  things  before  the  said 
justices  touching  or  concerning  the  same.  And 
for  such  other  writs  of  certiorari  to  the  Corpora- 
tion or  any  of  its  agents  or  officers,  or  any  com- 
missioners or  other  persons,  with  such  further 
commands  as  shall  seem  necessary  in  the  prem- 
ises. 

18*]  *Also,  for  a  rule  that  the  proceedings 
upon  all  the  returns  be  had  and  conducted  as 
those  in  one  cause  or  suit ;  and  that  the  writs 
be  deemed  and  taken  for  the  benefit  of  all  such 
persons  considering  themselves  aggrieved  as 
shall  come  in  and  be  made  parties. 

Also,  that  all  proceedings  of  the  Corporation 
be  stayed . 

Affidavits  were  presented  in  support  of  the 
motion,  showing  that  the  Square  was  ordered 
by  resolution  to  be  laid  out  without  any  peti- 
tion; that  it  was  passed  by  the  Common  Council 
in  separate  chambers,  viz. :  by  the  Aldermen, 
September  26, 1836,  by  the  Assistant  Aldermen, 
October  17  ;  and  that  it  was  approved  by  the 
Mayor,  October  21  of  the  same  year.  In  short, 
the  forms  of  proceeding  were  according  to  the 
7th  section  of  the  Act,  Sess.  L.  of  1830.  p.  126, 
except  that  the  ayes  and  noes  were  not  called 
or  taken. 

It  appeared  that  Commissioners  of  Estimate 
and  Assessment  were  afterwards  appointed  by 
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this  court,  who  made  a  report  which  was  con- 
firmed on  motion  to  this  court,  September  4, 
1839.  The  commissioners,  as  alleged,  did  not 
act  jointly  and  confer  together  ;  but  the  busi- 
ness was  performed  by  one  only,  and  his  acts 
sanctioned  by  a  majority  signing  the  report.  It 
further  appeared  that  notice  of  the  motion  for 
confirmation  was  not  published,  as  required  by 
the  9th  section  of  Sess.  L.  of  1889,  p.  185;  that 
upwards  of  $3,000,  for  costs  and  charges,  were 
assessed  upon  the  owners  and  awarded  in  the 
report  which  was  confirmed,  without  taxation 
pursuant  to  section  12  of  said  Act  of  1839. 
The  commissioners,  as  alleged,  omitted  certain 
property  which  should  have  been  assessed  for 
benefit  because  it  would  in  fact  be  benefited  ; 
which  property  also  lay  within  the  general 
bounds  of  the  assessment.  It  was  also  alleged 
that  the  amounts  awarded  for  lands  taken  for 
the  Square,  greatly  exceeded  their  value  ;  that 
the  Corporation  waited  more  than  fifteen 
months  after  this  court  confirmed  the  commis- 
ioners'  report,  before  they  proceeded  with  the 
improvement. 

Mr.  L.  H.  Sandford,  for  the  motion. 

Mr.  P.  A.  Cowdrey,  contra.  • 

*By  the  Court,  Cowen.  J.  Theappli- [*19 
cation  to  set  aside  the  rule  for  confirmation, 
must  of  course  be  denied.  It  was  held  in  the 
Matter  of  Beekman  St.,  20  Johns.,  269,  that  in 
revising  and  confirming  or  setting  aside  the  re- 
ports of  commissioners,  in  N.  Y.  street  cases, 
this  court  derived  its  powers  entirely  from  the 
statute  ;  2  R.  L.  of  1813,  408;  under  which  we 
act,  not  as  a  court,  but  commissioners.  Our 
powers  were  likened  to  those  of  a  commission- 
er under  the  Insolvent  Act.  Our  award  is 
therefore  like  that  of  any  inferior  magistrate 
having  a  limited  jurisdiction;  and  we  have  no 
power  to  open  it  on  motion,  any  more  than  a 
justice  would  have  to  open  a  summary  convic- 
tion before  him,  It  was  said  in  the  Matter  of 
Canal  St.,  11  Wend..  154,  that  we  cannot  set 
aside  proceedings  upon  the  merits,  any  more 
than  arbitrators  who  have  awarded.  We  can- 
not allow  a  discontinuance  after  confirmation, 
even  on  request  of  the  Corporation. 

But  it  is  said,  here  is  an  irregularity,  and, 
among  other  things,  the  want  of  due  notice. 
If  we  are  mere  commissioners  or  arbitrators,  we 
have  no  more  power  to  interfere  on  the  ground 
of  irregularity,  than  merits.  Who  ever  heard 
of  a  motion  before  a  justice  to  set  aside  a  sum- 
mary conviction,  because  of  irregularity?  The 
very  point  in  question  was  decided  in  Stafford 
v.  Mayor,  etc.,  of  Albany,  6  Johns.,  1 ;  S.  C.,T 
Id.,  541.  There,  the  Mayor's  Court  attempted 
to  set  aside  an  order  confirming  the  assessment 
in  a  street  cause,  on  the  express  ground  of  ir- 
regularity. The  power  of  review  and  con- 
firmation was  conferred  by  statute  on  the 
court,  who  might,  as  we  do,  either  affirm  or 
disaffirm.  This  court  held,  that  upon  doing 
either,  the  Mayor's  Court  was/wne/t/a  ojficio, 
and  could  not  interfere  with  the  order  on  any 
ground.  Their  act  was  likened  to  a  discharge 
granted  by  a  court  under  the  Insolvent  Act. 
Beside,  in  the  case  before  us  the  delay  to  move 
is  not  very  satisfactorily  accounted  for.  The  re- 
port was  confirmed  more  than  a  year  ago.  The 
proceeding  was  notorious,  and  it  behooved  the 
parties  interested  to  examine  promptly,  if  they 
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intended  to  object  on  the  ground  of  technical 
2O*]  irregularity.  *I  do  not,  however,  go  on 
that  ground  ;  but  on  the  want  of  power. 

The  motion  to  set  aside  the  proceedings 
being  denied,  it  is  insisted  that  we  are  bound 
to  grant  a  writ  of  certiorari  and  set  them  aside 
in  that  form  ;  and  a  writ  is  proposed  to  bring 
up  the  Resolution  of  1836,  and  all  things  touch- 
ing and  following  that  resolution,  down  to 
and  including  the  confirmation  of  the  report. 

The  resolution  is  said  to  be  illegal,  because: 

1.  It  was    passed  without   petition.      One 
answer  to  this  is,  that  none  was  necessary. 
The  Corporation  may  proceed  without  petition 
and  on  their  own  motion,  by  the  express  terms 
of  sec.  177,  2  R.  L.  of  1813..  p.  408.     This  sec- 
tion authorizes  them  to  proceed  without  or 
with  a  petition. 

2.  It  is  said  the  resolution  was  a  judicial, 
not  a  legislative  Act ;  and,  therefore,  could 
not  be  passed  by  separate  chambers  pursuant 
to  the  Act  of  1830,  Sess.  L.  of  that  year,  p.  125. 
Whatever  may  be  its  character,  however,  no 
one  can  read  the  Act  without  seeing  that  a  res- 
olution of  this  sort  is  plainly  directed  to  be 
considered  and  passed  in  the  separate  cham- 
bers, and  signed  by  the  Mayor,  the  same  as  by- 
laws or  ordinances.    Vide,  sees.  7,  10,  12. 

3.  It  is  said,  the  ayes  and  noes  were  not 
called,  as  required  by  Id.,  sec.  7;  nor,  4,  were 
the  reports  of  committees  or  votes  published 
as  required  by  that  section.     To  these  objec- 
tions it  is  answered,  that  the  7th  section  is  but 
directory,   and  the  alleged  omissions,  conse- 
quently, do  not  vitiate  the  proceedings.     And 
to  this  opinion  we  strongly  inclined  in  the  late 
case  of  Chapel  Street,  which  was  moved  before 
the  Chief  Justice,  and  decided  after  consulta- 
tion in  January  Term,  1841.  But  whether  this 
answer  be  satisfactory  or  not,  there  is  no  need 
of  inquiring;  for  I  am  clearly  of  opinion  that 
neither  of  the  objections  are  the  subjects  of 
certiorari,  even  if  we  assume  that  they  are  val- 
id. The  same  thing  may  be  said  also  of  the  first 
two  objections.    A  certiorari  to  reverse  a  mere 
corporate  act,  is  without  precedent;  though  if 
it  should  be  altogether  destitute  of  authority, 
and  followed  by  a  judicial  decision  which 
21*]  would,  therefore,  be  *void  for  want  of 
jurisdiction,  the  corporate  act  might  be  ex- 
aminable  on  certiorari  as  incidently  vitiating 
the  latter;  for  it  is  too  late,  perhaps,  to  deny 
that  there  are  some  judicial  acts  of.  municipal 
corporations,  or  rather  acts  of  certain  officers 
of  those  institutions,  which  may  in  the  discre- 
tion of  this  court,  be  reviewed  by  certiorari. 
Le  Roy  v.  Mayor,  etc.,  of  N.  T.,  20  Johns.,  430; 
Parks  v.  Mayor,  etc.,  of  Boston,  8  Pick.,  218; 
Starr  v.  Trustees  of  Rochester;  6  Wend.,  564. 
But  in  order  to  warrant  our  interference  in  this 
form,  the  act  must  be  plainly  judicial.     The 
writ  lies  to  inferior  courts  only.     Bac.  Abr., 
Certiorari,  B.     And  even  then,  if  the  act  be 
merely  ministerial,  the  writ  will  not  lie.    Rex. 
v.  Lloyd,  Cald.  Cas.,  309.    In  the  case  cited, 
the  Court  of  Quarter  Sessions  passed  an  order 
that  Jones,  an  attorney,  be  employed  to  prose- 
cute an  information  against  the  defendant, who 
was  a  justice,  for  imputed  misdemeanors  com- 
mitted to  him  officially;  and  that  the  expenses 
should  be  defrayed  by  the  county.   A  certiora- 
ri issued  to  remove  the  order;  but,  on  motion, 
it  was  quashed,  Buller,  J.,  saying  the  act  was 
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not  judicial.  The  resolution  in  the  case  before 
us  is  certainly  no  more.  The  Corporation,  by 
their  agents,  determine  that  they  will  appro- 
priate certain  specific  grounds  for  a  public 
square,  and  direct  their  counsel  to  take  the 
necessary  legal  measures  to  carry  the  resolu- 
tion into  effect.  It  would  be  a  plain  misno- 
mer to  call  such  an  act  judicial.  Independent- 
ly of  the  Statute  of  1830,  the  law  would  hardly 
require  a  formal  resolution.  Any  act  or  series 
of  acts  showing  the  assent  of  the  Corporation, 
such  as  entering  upon  and  completing  the  work 
by  their  agents,  would  be  sufficient.  The  Act 
of  1813,  sec.  177,  is,  that  whenever  the  Corpo- 
ration shall  be  desirous  to  open  an  avenue, 
street,  etc.,  it  shall  be  lawful  for  them  to  cause 
it  to  be  done  in  a  certain  manner.  Actually 
doing  this,  would  be  a  sufficient  indication  of 
their  will.  It  is  like  the  canal  commissioners, 
or  the  agents  of  a  railroad  (b)  or  turnpike  cor- 
poration, determining  to  take  certain  land  for 
the  *purposes  of  a  canal  or  road.  A  sheriff  [*22 
has  power  under  &fi.  fa.  to  seize  and  sell  lands 
or  goods  in  a  certain  way,  and  on  giving  cer- 
tain notice.  Suppose  him  to  proceed  irregu- 
larly, or  to  omit  giving  notice;  no  one  ever 
supposed  that  a  writ  of  certiorari  would  lie. 
He  may  subject  himself  to  an  action;  but  the 
duty  is  merely  ministerial.  The  taking  of  prop- 
erty, in  the  cases  supposed,  is  the  exercise  of  a 
naked  power  conferred  by  law.  So,  the  taking 
of  land  by  the  Corporation  for  streets  or 
squares.  A  writ  of  certiorari  does  not  lie  for 
an  irregular  execution  of  a  power,  though  it  be 
conferred  by  statute.  Vide,  Mellen,  Ch.  J.,  in 
Barlow  v.  Pike,  3  Greenl.,  439.  This  has  been 
held  in  regard  to  the  warrants  of  justices, 
which  they  are  required  to  issue  on  the  infor- 
mation of  others,  without  any  previous  con- 
viction. Rex  v.  Lediard,  Sayer,  6;  Ex  parte 
Taunton,  1  Dowl.  P.  C.,  54;  and  vide,  Pugsley 
v.  Anderson,  3  Wend. ,  468,  and  Pearsall  v.  Com- 
missioners, etc.,  of  N.  Hempstead.  17  Wend.,  15. 
A  certiorari,  it  is  admitted,  will  not  lie  to  com- 
missioners of  bankrupts,  because  they  have  an 
authority  only;  not  jurisdiction.  Rex  v.  Inh. 
of  Glamorganshire,  1  Ld.  Raym..  580.  The 
power  to  interfere  by  certiorari  is  laid  down 
very  broadly  by  some  dicta,  importing  that  all 
infringements  of  right  by  persons  legally 
clothed  with  authority  to  act,  but  who  exercise 
that  authority  illegally,  may  be  corrected  by 
certiorari.  Lawton  v.  Com.  of  High,  of  Cam- 
bridge, 2  Cai.,  179,  182;  Wildy  v.  Washburn,  16 
Johns.,  49,  50;  Le  Royv.  Corp.  of  N.  T.,  4 
Johns.  Ch.,  356.  None  of  the  cases,  how- 
ever, in  which  this  language  is  used,  and  none 
which  were  referred  to  by  the  learned  judges 
using  it,  have  gone  beyond  a  review  of  judi- 
cial decisions.  Taking  these  dicta  in  the  ab- 
stract, we  might  remove  every  by-law,  or  oth- 
er corporate  act  of  every  corporation  in  the 
State.  Parks  v.  Mayor,  etc.,  of  Boston  held,  that 
where  the  mayor  and  aldermen  had  a  right  to 
take  property  for  laying  out  or  widening  a 
street  whenever  in  their  opinion  it  was  neces- 
sary, the  taking  was  an  exercise  of  judicial 
power.  8  Pick.,  225.  But  no  other  case  has, 
I  think,  gone  so  far;  and  a  liberal  application 
of  that  decision  would  seem  to  take  in  every 
act  which  a  corporation  *can  do  under  f*23 
any  statute  power  whatever.  It  was  said,  the 
(b)  See,  N.  J.  R.  R.  and  Trans.  Co.,  2  Harr.,  25. 
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Corporation  were  required  to  adjudicate  on  the 
necessity  of  taking  property  ;  but  the  same 
thing  may  be  said  of  every  act  which  a  cor 
poration  may  do  under  the  most  common 
power,  even  affixing  their  corporate  seal.  They 
always  have  a  right  to  decide,  accordingly  as 
in  their  opinion  any  act  may  be  expedient  or 
necessary.  In  a  subsequent  case  it  was  holden, 
that  an  adjudication  of  convenience  or  neccs 
sity  by  the  Mayor  and  Aldermen  of  Boston 
would  be  conclusive,  if  exercised  in  a  case 
where  they  had  power  to  act.  Fay,  Petitioner, 
ttc.,  15  Pick.,  248,  254. 

Much  confusion  has  arisen  from  assimila 
ting  corporations  having  street  powers,  to  the 
English  commissioners  of  sewers.  The  for- 
mer are  artificial  persons,  having  political  or 
private  authority;  the  latter  constitute  a  court. 
Nearly  all  the  powers  of  the  former  are  legis 
lative,  executive  or  ministerial;  nearly  all  those 
of  the  latter  are  judicial.  Blackstone  says  the 
commissioners  are  a  court  of  record,  and  he 
defines  their  powers.  3  Bl.  Com.,  73.  Their 
powers  were  also  much  considered  in  The  Duke 
of  New  Castle  v.  Clark.  8  Taunt.,  601,  622,  et 
seq.;  8.  C.,2  Moore,  666,  701,  et  seg.  Every 
judicial  act  is  done  by  them  personally,  as 
judges,  and  in  respect  to  many  matters  they 
are  bound  to  inquire  by  a  jury.  Very  few  if 
any  judicial  acts  are  done  by  corporations,  as 
such,  but  rather  by  officers  whom  they  ap- 
point in  virtue  of  their  executive  power.  These 
latter  are  sometimes  authorized  to  act  judicial- 
ly; but  the  act  is  considered  as  done  by  them 
— not  by  the  corporation;  and  whenever  their 
acts  are  the  subject  of  review  on  writ  of  cer- 
tiorari. the  writ  should  be  directed  to  them, 
and  not  to  the  corporation. 

There  seem  to  be  three  kinds  of  acts  which 
may  be  done  by  corporations  or  by  officers  of 
corporations.  The  first  are  properly  corporate 
acts,  such  as  making  by-laws,  voting  taxes, 
appointing  officers,  and  various  acts  which 
natural  persons  may  do.  These  are  properly 
corporate  acts,  in  respect  to  which  no  certiorari 
lies  any  more  than  to  natural  persons.  Both  ex- 
24*]  ercise  discretion  or  judgment ;  and  *yet 
their  acts  are  not  judicial.  The  second  kind 
grows  out  of  powers  not  properly  corporate. 
They  are  devolved  on  the  corporation  or  some 
of  its  officers  by  the  corporate  name  ;  but  this 
is  a  mere  designation  of  persons.  The  most 
common  of  these  powers  relate  to  taking  and 
setting  apart  land  for  the  opening  and  repair 
of  streets,  for  sinking  wells  and  making  reser- 
voirs; in  other  words,  taking  private  property 
for  public  use.  When  such  things  are  left  to 
the  absolute  discretion  of  the  corporation  or 
officers,  they  are  evidently  no  more  than  mere 
public  agents.  The  State  exercises  its  right  of 
eminent  domain  through  a  naked  power  con- 
fided to  them.  If  they  exceed  their  power,  they 
are  wrong-doers;  the  act  is  void,  and  they  may 
be  liable  to  an  action,  or  may  be  restrained  by 
bill  in  equity;  but  not  by  certiorari,  any  more 
than  common  road  commissioners  who  take 
wild  land,  or  canal  commissioners  who  take 
land  or  stone  for  the  purposes  of  the  canal. 
Selectmen,  laying  out  a  town  waj,  omitted  to 
give  notice.  Held,  that  trespass  lay,  because 
they  had  exceeded  their  power ;  but  Mellen, 
Ch.  J.,  said  that  a  certiorari  would  not  lie. 
Harlow  v.  Pike,  3  Qreenl. ,  438.  So  of  a  resolu- 
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tion  by  vote  to  levy  a  tax  in  a  town,  city  or 
school  district.     A  third  sort  of  power  is  ju- 
dicial, and  almost  always  conferred  either  on 
certain  permanent  officers  of  the  corporation, 
such  as  the  recorder  or  alderman,  or  officers 
created  for  the  occasion.  And  here  a  certiorari 
will  lie;  e.  g.,  to  an  alderman,  acting  as  a  jus- 
tice of  the  peace ;  and  even  error,  e.  g.,  from 
the  mayor,  recorder  and  alderman,  acting  as  a 
court  of  record.    Here,  again,  they  do  not  act 
as  officers  of  the  corporation,  but  rather  of  the 
State,  like  any  other  local  judges  appointed  to 
administer  justice.  Vide,  8  Bl.  Com.,  81.  Take 
it,  that  aldermen  or  trustees  are  authorized  to 
levy  money  for  repairing  a  bridge,  or  laying 
or  opening  a  street,  and  you  have  the  case  of 
Caerdiffe  Bridge.    Justices  were  by  statute  au- 
thorized to  levy  money  for  repairing  it.  They 
levied  money  to  make  wears,  when  it  was  com- 
plained that  they  had  exceeded  their  jurisdic- 
tion; and  this  was  held  a  case  for  certiorari.  1 
Ld.  Raym.,  580;  1  Salk.,  146.  *Thejus-[*25 
tices  were  held  to  act  as  judges,  and  the  writ 
was  directed  to  them.    In  analogy,  it  has  been 
thought  that,  assessors  and  other  officers  hav- 
ing power  to  assess  and  issue  a  warrant  to  levy 
money,  are  judges,  and  their  proceedings  sub- 
ject to  revision  by  certiorari.  This  is  probably 
the  outside  of  the  cases  which  favor  the  writ. 
The  case  cited  is  the  foundation  of  some  writs 
of  certiorari  with  us  and  neighboring  States  di- 
rected to  corporations  by  name;  and  when  such 
a  writ  is  obtained,  it  has  become  fashionable 
to  press  for  bringing  in  and  trying  the  regu- 
larity of  all  acts  concerning  the  question,  leg- 
islative, executive  and  ministeral,  as  well  as  ju- 
dicial.     Vide,  Ex  parte  Mayor,  etc.,  of  Albany, 
23  Wend.,  277,  282,  283.     In  the  case  of  Fay, 
Petitioner.  15  Pick.,  243.  254,  the  writ  sought 
to  try  the  power  of  the  Corporation  of  the  City 
of  Boston  to  demise  a  certain  ferry  in  preju- 
dice of  the  petitioner's  right  to  a  neighboring 
ferry,  on  an  inspection  of  the  records,  orders 
and  doings  of  Boston.    It  was  disallowed  ;  the 
court  saying,  the  acts  sought  to  be  inquired  of 
were  not  judicial.     Such  extravagant  attempts 
to  enlarge  the  power  of  the  writ,  has  perhaps 
arisen  from  the  formal  error  of  ever  allowing 
it  to  go  to  a  corporation  at  all.     That  error 
seems  to  have  begun  with  us  in  Le  Roy  v.  May- 
or, etc.,  of  the  City  of  N.  T.,  20  Johns.,  430, 
when  it  should  have  been  addressed   to  the 
commissioners  of  assessment  merely ;   as  it 
must  be  to  us,  in  cases  where  we,  as  commis- 
sioners, have  power  to  act  upon  an  assessment 
l>y  affirming  or  reversing  it  on  appeal.  The  er- 
ror of  a  direction  to  the  corporation  in  street 
cases  was  noticed,  and  held  to  be  fatal  in  Bo- 
gert  v.  Mayor,  etc.,  of  N.Y.,7  Cow.,  158;  vide, 
Comrs.  of  KinderJiook  v.  Claw,  15  Johns.,  537. 
With  regard  to  anything  beside  the  act  of  as- 
sessment in  the  case  before  us,  I  see  nothing 
which  amounts  to  a  judicial  act.    I  admit  that 
most,  not  to  say  all  corporate  acts,  require  an 
ixercise  of  discretion  or  opinion.  What  power 
nvolves  a  greater  or  more  delicate  exercise  of 
discretion,  than  that  of  electing  officers  and 
mssing  by-laws?    Yet  who  ever  heard  of  a 
certiorari  to  correct  irregularities  in  either  re- 
spect ?  *So  of  all  mere  naked  powers.     [*26 
low  much  more  nearly  do  the  powers  of  bank- 
rupt commissioners  resemble  those  of  a  court, 
than  the  power  of  a  corporation  to  take  land 
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for  the  purposes  of  public  improvement.  Vide 
1  Cooke,  Bankrupt  L.,  sec.  3.  They  may,  in 
their  discretion,  summon  the  bankrupt,  exam 
ine  him,  or  commit  him  if  he  refuse  to  be  ex- 
amined. They  may  also  examine  witnesses  ; 
and  all  this,  with  a  view  to  discover  and  seize 
his  effects.  They  may  commit  witnesses,  in 
order  to  compel  an  answer  ;  and  yet  they  are 
not  a  court  in  such  a  sense  that  a  certiorari 
will  lie  to  them.  Their  proceedings  may  be 
questioned  collaterally.  Holt,  Ch.J.,  in  Groen- 
velt  v.  Burwell,  1  Ld.  Raym. ,  467,  and  in  Rex 
v.  Inhabitants  in  Glamorganshire,  Id.,  580;  The 
Court,  in  Kinder  v.  Williams,  4  T.  R.,  378. 
They  were  accordingly  held  punishable  by  ac- 
tion, for  committing  the  bankrupt  after  he  had 
made  a  satisfactory  answer.  Miller  v.  Seare,  2 
W.  BL,  1141.  De  Grey,  Ch.  J.,  said:  "  They 
have  very  little  judicial  discretion.  Their  office 
is  chiefly  executory  or  ministerial."  I  have 
not  been  able  to  find  a  single  instance  in  the 
English  books  of  a  certiorari  addressed  to  a 
corporation.  Their  irregularities  seem  there  to 
be  redressible  by  mandamus,  quo  warranto  or 
action  only. 

The  fifth  objection,  that  there  was  no  au- 
thority to  apply  for  the  appointment  of  com- 
missioners, is  unfounded  in  fact.  The' resolu- 
tion instructs  the  counsel  to  take  measures  for 
prosecuting  the  improvement.  Beside,  the  mo- 
tion was  made,  and  the  Corporation  has  adopt- 
ed the  proceeding.  That  is  enough.  Again;  a 
certiorari  will  not  lie  on  the  question  whether 
a  corporation  has  given  a  regular  power  to  its 
agent. 

The  sixth  objection  brings  us  into  the  region 
of  proceedings  which  may  be  regarded  as  ju- 
dicial. It  is,  that  notice  of  the  motion  to  con- 
firm the  commissioners'  report  was  not  given 
pursuant  to  the  9th  section  of  the  Act  of  1839. 
Sess.  L.  of  that  year,  p.  185.  The  answer  is, 
that  notice  of  this  particular  motion  was  pro- 
27*]  vided  for  by  the  previous  *section  4; 
and  so  is  expressly  excepted  from  the  opera- 
tion of  9th  section. 

Four  other  objections  relate  to  the  assess- 
ment. Two  of  these  complain  of  irregularity, 
viz.:  1.  That  the  commissioners  did  not  pro- 
ceed jointly  in  making  the  assessment;  and  2. 
That  they  inserted  a  round  sum  for  costs  and 
charges,  without  these  being  taxed  pursuant  to 
section  12.  The  rest  relate  to  the  merits  of  the 
assessment.  A  clear  answer  to  all  these  ob- 
jections is,  that  they  should  have  been  inter- 
posed against  the  motion  to  confirm  the  report. 
2  R.  L.  of  1813,  p.  413.  This  opposition  is  in 
the  nature  of  an  appeal  ;  and  where  a  remedy 
is  given  by  appeal,  a  certiorari  should  not  be 
granted.  Rex  v.  Uttoxeter,  1  Const.  Poor  Laws, 
292;  Kingv.  Justices  of  Somersetshire,  1  Dowl. 
&  R.,  443;  Storm  v.  Odell,  2  Wend.,  287;  Ab- 
bott, Ch.  J. ,  in  King  v.  The  Justices  of  St.  Al- 
bans,  5  Dowl.  &  R.,  538,  541;  S.  C.,  3  Barn.  & 
C.,  698 ;  Ex  parte  Mayor,  etc.,  of  Albany,  23 
Wend.,  283,  284;  Ld.  Mansfield,  in  Rex  v. 
Whitehead,  2  Doug. ,  553,  and  in  Rex  v.  Abbot, 
Id. ,  555,  n. 

The  objections  which  go  to  the  merits  are 
susceptible  of  another  and  a  conclusive  an- 
swer. They  respect  either  improper  omissions 
of  land  from  the  assessment,  or  the  injurious 
extension  of  the  assessment  to  persons  who,  it 
is  said,  cannot  be  benefited.  This  involves 


an  inquiry  into  the  evidence,  which  cannot  be 
instituted  by  a  common  law  certiorari.  Bird- 
sail  v.  Phillips,  17  Wend., 464,  467,469;  Prindle 
v.  Anderson,  19  Id.,  391,  393;  Johnson  v.  Moss, 
20  Id.,  145;  Allyn  v.  Comrs.,  etc.,  of  Sclwdack, 
19  Id.,  342;  Simpson  v.  Rhinelanders,  20  Id., 
103;  Wilson  v.  Green,  Id.,  189;  Ex  parte  Mayor, 
etc.,  of  Albany,  23  Id.,  277,  281,  287,  288.  To 
these  cases,  and  the  authorities  cited  in  and 
adopted  by  them,  may  be  added,  Rex  v.  Pres- 
ton-upon-the-Hill,  Burr.  Set.  Cas.,  77,  a  case 
very  fully  considered  by  Ld.  Hardwicke  and 
the  other  justices  of  the  K.  B.  In  Rex  v.  More- 
ley,  2  Burr.,  1040,  1042,  Ld.  Mansfield  presid- 
ing, the  court  said:  "A  certiorari  does  not  go 
to  try  the  merits  of  the  question;  but  to  see 
whether  the  limited  jurisdiction  have  exceeded 
*their  bounds."  Vide  Philadelphia  and  f*28 
Trenton  R.  R.  Co.,  6  Whart.,  25,  41.  I  know 
this  rule  has  not  always  been  strictly  adhered 
to.  It  has  been  sometimes  said,  that  the  prin- 
ciple of  the  assessment  may  be  reviewed  by 
certiorari.  Baldwin  v.  Calkins,  10  Wend.,  167, 
is  one  instance.  This  would,  many  times,  re- 
quire the  return  of  a  great  body  of  evidence. 
We  have  often  held  of  late,  that  evidence 
touching  the  merits  cannot  be  reached  by  a 
certiorari ;  and  the  doctrine  is  so  entirely  set- 
tled, that  all  applications  for  a  certiorari  com- 
manding the  return  of  evidence  should  be  re- 
fused, or  if  the  writ  be  inadvertently  issued, 
commanding  a  return  of  the  evidence,  it  should 
be  quashed ;  or,  if  sustainable  on  other  grounds, 
the  return  should  be  disregarded  pro  tanto. 

The  last  objection,  viz.:  that  the  Corporation 
have  lost  their  jurisdiction  by  suspending  the 
opening  of  the  Square  more  than  fifteen  months 
from  the  confirmation  of  the  report,  contrary 
to  the  Act  of  April  20,  1818,  Sess.  L.  of  that 
year,  p.  196,  furnishes  no  foundation  for  a 
certiorari.  If  they  could  be  regarded  as  a 
court,  and  were  about  proceeding  judicially,  a 
writ  of  prohibition  might  go.  But  they  can- 
not. They  are  here  again  acting  ministerially, 
in  executing  a  statute  power,  (a)  We  might  as 
well  grant  a  certiorari  to  reverse  a  justice's  writ 
of  execution,  because  he  had  issued  it  irregu- 
larly, or  rather  because  he  was  about  so  to  is- 
sue it. 

Thus,  I  think,  all  the  objections  raised  are, 
in  either  alternative  of  the  motion,  clearly  in- 
sufficient to  warrant  our  interference. 

It  is  scarcely  necessary,  therefore,  to  say, 
that  independently  of  the  answers  given,  we 
have  a  discretion  to  grant  or  withhold  a  cer- 
tiorari in  all  cases;  and  that,  in  general,  we 
ought  not  to  allow  the  writ  where  assessments 
of  taxes  or  awards  of  damages  are  in  question, 
which  affect  any  considerable  number  of  per- 
sons. If  there  be  a  want  of  jurisdiction  even  in 
*the  judicial  act  sought  to  be  reviewed,  [*29 
or  in  other  words,  if  there  be  an  excess  of  legal 
power,  by  which  any  person's  rights  may  be 
injuriously  affected,  an  action  lies;  and  it  is 
much  better  that  he  should  be  put  to  this  rem- 
edy, than  that  the  whole  proceeding  should  be 
arrested  and  perhaps  finally  reversed  for  such 
a  cause.  The  assessments  and  tax  rates  of  the 
government,  both  general  and  local,  are  all  im- 
posed and  framed  by  the  officers  of  municipal 
corporations  or  quasi  corporations,  some  por- 

(a)  See  People  v.  Supervisors  of  Queens,  1  Hill,  195. 
196. 
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tion  of  whose  duties  may  be  considered  ju- 
dicial, and  therefore  technically  the  subjects 
of  a  writ  of  certiorari;  and  the  evil  would  be 
intolerable,  if  these  were  to  be  deemed,  as  a 
matter  of  course,  liable  to  arrest  and  general 
reversal,  because,  in  respect  to  a  single  person, 
or  any  number  of  persons,  the  officers  may 
have  overstepped  the  precise  line  of  their  juris 
diction.  I  forbear  to  pursue  this  question, 
however,  as  it  has  been,  but  a  short  time  ago, 
very  fully  and  ably  considered  by  my  brother 
Bronson  in  People  v.  Supervisors  of  Allegany, 
15  Wend.,  198.  A  certiorari  removing  a  county 
rate  was  there  quashed,  even  after  a  return 
made  and  argument  on  the  merits,  because, 
though  the  court  had  power  to  grant  the  writ, 
the  public  exigencies  required  that  it  should 
be  withholden.  Several  authorities  were  cited, 
where  the  writ  bad  been  refused,  though  op- 
erating upon  assessments  comparatively  very 
small.  For  one  I  never  could  see  why  these 
authorities  should  not  control  in  respect  to 
city  and  village  assessments  for  streets,  sewers 
and  the  like  improvements,,  when  the  assess- 
ment falls  upon  any  considerable  number  of 
persons.  I  know  the  writ  has  sometimes  been 
granted  in  such  cases  by  this  court.  Several 
instances  were  mentioned  in  People  v.  Super- 
visors of  Allegany,  by  Mr.  J.  Bronson.  But  the 
authorities  regulating  the  general  exercise  of 
discretion  are  certainly  the  other  way.  In  the 
leading  case  of  Rex  v.  Uttozeter,  reported  in 
several  books,  the  poor-rate  case,  the  K.  B.  at 
first  took  cognizance  of  the  rate,  and  quashed 
it  on  certiorari.  1  Barnardist.  K.  B.,  443,  4 
Qeo.  II.  But  afterwards,  on  great  debate  in 
3O*]  respect  to  a  similar  rate  *in  the  same  par- 
ish, the  court  denied  the  writ,  on  the  ground, 
among  others,  of  public  inconvenience.  2  Str., 
932;  S.  C.,  Kelyng,  117.  In  the  subsequent 
case  of  Rex  v.  The  Justices  of  Shrewsbury,  as 
reported,  1  Const.  Poor  Laws,  293,  the  Chief 
Justice  said  the  true  reason  for  refusing  a  cer- 
tiorari to  remove  poor-rates,  was  the  public  in- 
convenience. Vide,  8.  C.,  2  Str.,  975,  though 
the  reason  is  not  there  given  so  much  at  large, 
as  in  Const.  Thus  the  K.  B.  fluctuated.  But 
they  finally  discovered,  what  every  court  must, 
hat  the  habitual  use  of  the  certiorari  to  remove 
rates,  would  be  too  great  an  evil  to  be  endured. 
Public  inconvenience  was  the  main  ground  of 
denying  the  writ  in  the  late  case  of  Chapel  St. 

Were  this  ground  alone  in  the  principal  case, 
therefore,  and  admitting  that  there  might  be 
some  errors  tangible  by  a  certiorari,  I  should 
still  be  against  the  granting  the  writ. 

Motion  denied. 

The  Judge  added,  a  motion  is  also  made  for 
a  certiorari  to  the  justices  of  this  court.  The 
granting  of  such  a  writ  is  commonly  a  matter 
of  course,  in  order  to  put  the  parties  complain- 
ing of  a  grievance  on  their  way  to  the  Court 
for  the  Correction  of  Errors.  We  shall  not  con- 
sent to  review  our  confirmation  made  as  com- 
missioners; but  if  the  parties  think  the  writ 
will  be  of  any  value  to  them,  they  may  take  it 
in  respect  to  the  confirmation,  but  for  no  other 
purpose.  Matter  of  Carlton  St.,  20  Wend.,  685; 
Patchin  v.  Mayor  of  Brooklyn,  13  Id. ,  668. 

Rule  accordingly. 

Commissioner'*  report  —  Limited  Jurisdiction  of 
court  in  confirming  and  getting  oxide.  Cited  in— 7 
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Hill.  22:  2  Denio. 826:  20  Hun,  230:  16  Barb.,  46;  17 
Barb.,  232 ;  21  Barb.,  664 :  7  How.  Pr.,  106;  20  How. 
1'r.,  806 ;  24  Cal..  454 ;  62  Mo..  616. 

Certiorari— Office  of— Discretion  of  court  to  grant. 
Cited  in-3  Denio.  119;  19  N.  Y.,  632;  56  N.  Y.,  «03; 
82  N.  Y.,  508  ;  4  Hun.  189 ;  16  Hun,  464 ;  28  Hun.  330 ; 
5  Barb.,  45 ;  9  Barb.,  542  :  21  Harb.,  664  :  33  Barb..  348 ; 
43  Barb  ,  235,  497  ;  48  Barb..  177  ;  65  Barb..  22,  4."..'-.  i-l  ; 
1  T.  &  C..  106.  156 ;  6  T.  &  C..  476 :  6  How.  Pr..  379  ;  2l> 
How.  Pr.,  400 ;  33  How.  Pr.,  153 ;  45  How.  Pr.,  293 ;  67 
How.  Pr.,  433;  1  Abb.  Pr..  15;  8  Abb.  Pr.,  232:  12 
Abb.  Pr.,  91;  4  E.  D.  8.,  688;  2  Co.  R..  64;  32  Wis.. 
470;  62  Cal.,  139;  12  Mich.,  116;  18  Minn..  246;  14 
Minn  ,  249. 

Certiorari— To  whom  should  be  directed.  Cited  in— 
1  Hun.  594 ;  4  T.  &  C.,  88. 

Also  cited  in-4  Hiil,  87;  82  N.  Y.,  100;  23  How. 
Pr.,  91 ;  82  Ohio  St..  463. 


*THE  PEOPLE  v.  PURDY.     [*31 

Aldermen  of  New  York — Power  of,  to  Act  as 
Judges  of  Court  of  General  Sessions — Statute 
of  May  J4th,  1840. 

The  Act  of  May  14, 1840.  Sess.  L.,  1840,  p.  257.  an- 
nulled the  power  conferred  upon  aldermen  of  the 
City  of  N.  Y.,  by  the  city  charter  of  1730,  to  officiate 
as  judges  of  the  Court  of  General  Sessions. 

That  Act  is  valid,  though  passed  by  a  vote  of  less 
than  two  thirds  of  the  members  elected  to  each 
branch  of  the  Legislature. 

Cowen,  J.,  held  that  the  Act  did  not  Import  an  in- 
terference with  any  right  of  a  strictly  corporate 
character;  and  therefore  it  was  not  within  the 
clause  of  the  Constitution,  art.  7,  sec.  9,  requiring  a 
two  thirds  vote. 

The  Chief  Justice  was  of  opinion,  for  the  reasons 
expressed  by  him  in  People  v.  Morris,  13  Wend.,  325, 
that  the  above  clause  of  the  Constitution  did  not  re- 
late to  municipal  corporations:  and  so  agreed  with 
Cowen,  J.,  in  maintaining  the  validity  of  the  Act. 

Bronson,  J.,  dissented.  Holding  that  the  con8i  itu- 
tional  provision  mentioned,  embraced  all  corpora- 
tions properly  so  called,  municipal,  as  well  as  oth- 
ers; that  the  Act  in  question  was  one  for  altering 
the  charter  of  a  city  corporation  and,  therefore,  in- 
valid, unless  passed  by  a  two  thirds  vote. 

He  further  held,  that  where  the  point  is  raiw-d 
whether  such  an  Act  was  passed  as  a  majority  bill 
merely,  or  by  a  vote  of  two  thirds,  the  court  may 
look  beyond  the  printed  statute-book ;  and  that,  if 
the  original  engrossed  bill  on  flic  in  the  office  of 
the  Secretary  of  State  is  not  certified  pursuant  to  1 
R.  S.,  156,  sec.  3,  as  having  passed  by  a  two  thirds 
vote,  this  is  at  least  prima  facie  evidence  of  the  con- 
trary being  the  fact. 

Citations— Laws,  1840,  p.  257,  sees.  1-14;  Const.  N. 
Y.,  1777,  sec.  36 ;  1821,  arts,  9, 14 :  Senate  Jour.,  1840, 
p.  123,  124  :  Assembly  Jour.,  1840.  p.  1466 ;  22  \\Yn.l.. 
9 ;  1  R.  S..  156,  sec.  3;  183,  184,  sees.  8.  IS,  pp.  337,  364. 
498,  617 ;  Carter  &  Stone,  Debates  in  Conv..  p.  446 ;  13 
Wend.,  325;  Laws,  1830.  p.  125;  2  R.  S.,  146,  sec.  42. 
2ded. 

TNFORMATION  in  the  nature  of  a  quo  war- 
L  ranto  against  the  defendant,  for  exercising 
the  office  of  judge  of  the  Court  of  General  Ses- 
sions in  and  for  the  City  and  County  of  N.  Y. 
The  information  was  filed  June  15.  1840,  and 
alleged  the  usurpation  from  the  first  day  of 
that  month.  The  defendant  pleaded  his  elec- 
tion to  the  office  of  Alderman  of  the  10th  ward 
of  the  City  of  N.  Y.,  on  the  second  Tuesday 
of  April.  1840,  for  one  year;  that  he  took  the 
oath  and  entered  on  the  duties  of  the  office 
May  12  following;  and  then  insisted  on  his  title 
as  Alderman,  under  the  city  charter  of  1780, 
the  confirmatory  Act  of  1782,  the  Act  of  1880, 
and  the  Revised  Statutes,  to  sit  in  the  Court 
of  General  Sessions  of  the  Peace  in  and  for 


NOTE.— Legislative  proceedings— Preemption  of 
regularity.  See  Warner  v.  Beers,  23  Wend.,  103,nofe. 
See  also  the  reversal  of  the  principal  case  reported 
in  4  Hill,  384. 
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that  city  and  county.  The  Attorney-General 
demurred  and  the  defendant  joined  in  de- 
murrer. 

32*]  *Mr.  W.  Hall,  Atty-Gen.,  for  the 
people. 

Mr.  P.  A.  Cowdrey,  counsel  of  the  city, 
for  the  defendant. 

Bronson,  J.  The  charter  granted  by  Gov- 
ernor Montgomerie  to  the  City  of  N.  Y.,  of 
January  15,  1780,  authorized  the  Aldermen 
of  the  city,  with  certain  other  officers,  to 
hold  and  keep  Courts  of  General  Sessions  of 
the  Peace  in  and  for  the  City  and  County  of 
N.  Y. ;  and  in  pursuance  of  that  charter,  and 
several  legislative  enactments  passed  since  that 
time,  the  Aldermen  have  sat  in  the  Courts  of 
General  Sessions  of  the  Peace  in  N.  Y.  for  the 
last  110  years.  May  14,  1840,  an  Act  was 
passed  "For  the  Better  Organization  of  the 
Criminal  Courts  in  the  City  and  County  of  New 
York,"  the  1st  section  of  which  was  in  the 
following  words:  "The  Court  of  General  Ses- 
sions in  the  City  and  County  of  New  York 
shall  hereafter  be  held,  and  all  the  powers 
thereof  exercised,  by  the  Recorder  of  the  City 
of  New  York  and  two  judges  to  be  appointed 
by  the  Governor  and  Senate,  who  shall  be 
called  and  known  as  the  associate  judges  of 
the  Court  of  General  Sessions  of  the  City  and 
County  of  New  York."  Stat.  1840,  p.  257,  sec. 
1.  The  14th  section  repeals  certain  provisions 
of  the  Revised  Statutes,  a  single  section  of  the 
Act  of  1838,  and  all  other  Acts  and  parts  of 
Acts  inconsistent  with  the  provisions  of  the  Law 
of  1840.  This  repealing  clause  is  confined  to  leg- 
islative^enactments,  and  is  not  broad  enough  to 
reach  the  charter  of  1730.  But  the  1st  section 
necessarily  excludes  the  Aldermen  from  the 
Court  of  General  Sessions,  and  this  indirectly 
reaches  and  annuls  a  portion  of  the  charter. 
The  language  of  the  section  is,  that  the  court 
"shall  hereafter  be  held,  and  all  the  powers 
thereof  exercised,"  by  the  recorder  and  two 
judges  to  be  appointed  by  the  Governor  and 
Senate.  This  language  is,  I  think,  broad  enough 
to  work  a  repeal,  by  implication  of  that  clause 
in  the  charter  of  1730  which  authorizes  the  Al- 
dermen to  sit  in  the  Court  of  General  Sessions. 
33*]  *The  power  of  the  Legislature  to  alter 
the  charters  of  public  corporations  without 
their  consent,  provided  rights  of  property  are 
not  affected,  cannot  be  doubted.  Cities  and 
villages  exercise  certain  powers  of  govern- 
ment— a  portion  of  the  sovereign  power  of  the 
State — within  a  limited  district.  Such  privi- 
leges cannot,  from  their  very  nature,  be  the 
subject  of  an  inalienable  grant.  They  may  be 
recalled  at  pleasure.  Whether  the  Act  of  1840, 
was  a  wise  or  politic  exercise  of  the  legislative 
power,  is  a  question  with  which  we  have  noth- 
ing to  do. 

The  Legislature  has  the  same  power  over 
corporations  created  by  royal  charter  prior  to 
the  Revolution,  that  it  has  over  corporations 
created  by  the  Legislature  since  that  time.  The 
Constitution  gives  no  new  force  to  grants 
made  by  the  Kings  of  Great  Britain,  whether 
of  lands  or  of  corporate  franchises.  It  mere- 
ly provides  that  those  grants  should  not  be 
affected  or  annulled  by  the  Revolution  and  the 
new  fundamental  law  of  the  State.  Const., 
1777,  sec.  36 ;  1821,  art.  7,  sec.  14.  I  do  not 
HILL  2. 


suppose  that  this  provision  was  at  all  nec- 
essary. It  seems  to  have  been  adopted  origi- 
nally, for  more  abundant  caution,  and  to  quiet 
the  apprehensions  of  those  who  were  possessed 
of  lands  or  corporate  privileges  held  under 
authority  of  the  British  Crown  ;  and  it  was 
continued  in  the  Constitution  of  1821,  for  the 
purpose  of  avoiding  any  implication  against 
the  validity  of  those  grants  which  might  arise 
from  the  omission  of  the  clause  in  the  new 
fundamental  law.  But,  whether  the  provision 
was  a  necessary  one  or  not,  it  goes  no  further 
than  to  declare  that  nothing  contained  in  the 
Constitution  "shall  annul  any  charters  to 
bodies  politic  and  corporate;"  and  cannot  be 
construed  as  giving  any  new  sanction  to  those 
grants,  or  limiting  in  any  degree  the  power  of 
the  Legislature  over  them. 

But  it  is  said  that  the  Act  of  1840  did  not  re- 
ceive the  assent  of  two  thirds  of  the  members 
elected  to  each  branch  of  the  Legislature  and, 
consequently,  that  it  is  not  a  valid  law.  Const., 
art.  7,  sec.  9.  The  fact  that  it  did  not  have  the 
votes  of  two  thirds  of  the  members  was  conceded 
by  the  *  Attorney  General  on  the  argu-  [*34 
ment;  and  we  see  from  the  Journals  that  only 
one  half  of  the  Senators, and  less  than  half  of  the 
members  elected  to  the  Assembly, voted  for  the 
bill  on  its  final  passage.  Sen.  Jour.,  1840,  pp. 
123,  124;  Assemb.  Jour.,  1840,  p.  1466.  How  a 
question  like  this  shall  be  tried,  or  whether  it 
can  be  tried  at  all,  when  a  bill  has  gone  through 
all  the  usual  forms  of  legislation,  are  questions 
which  were  not  considered  in  the  case  of 
Thomas  v.  Dakin,  22  Wend.,  9.  They  are  now 
presented  to  this  court  for  the  first  time. 

It  has  not  been  denied  that  the  judicial  tri- 
bunals of  the  State  may,  in  some  way.look  be- 
yond the  printed  statute-book,  for  the  purpose 
of  ascertaining  whether  bills  coming  within 
the  two  thirds  clause  of  the  Constitution  have 
received  the  requisite  number  of  votes;  and  al- 
though I  have  felt  a  good  deal  of  difficulty  on 
that  question,  I  am  inclined  to  the  opinion  that 
such  an  inquiry  may  be  instituted.  The  ques- 
tion is  no  doubt,  one  of  great  delicacy;  but  if 
the  courts  have  the  right  to  entertain  it,  the 
duty  is  imperative,  and  we  are  not  at  liberty  to 
shrink  from  its  performance.  We  live  under 
a  government  of  laws,  reaching  as  well  to  the 
legislative  as  to  the  other  branches  of  the  gov- 
ernment; and  if  we  wish  to  uphold  and  per- 
petuate free  institutions,  we  must  maintain  a 
vigilant  watch  against  all  encroachments  of 
power,  whether  arising  from  mistake  or  de- 
sign, and  from  whatever  source  they  may  pro- 
ceed. The  Constitution  is  explicit  in  its  terms, 
and  in  a  particular  class  of  cases  upon 
which  the  Legislature  may  act,  it  denies  to  a 
bare  majority  of  members  the  power  which  in 
other  cases  they  undeniably  possess.  To  give 
efficiency  to  this  provision,  and  secure  the 
people  against  the  exercise  of  powers  which 
they  have  not  granted,  we  must,  I  think,  when 
called  onto  do  so,  look  beyond  the  printed  stat- 
ute-book, and  inquire  whether  bills  creating 
or  altering  corporations  have  received  the  req- 
uisite number  of  votes. 

Statute  laws  may  be  read  in  evidence,  either 
from  the  State  paper,  or  from  the  volumes 
published  by  the  State  printer.  1  It.  S.,  183, 
184.  sees.  8,  12.  It  is  also  enacted,  *that  [*35 
"  No  bill  shall  be  deemed  to  have  been  passed 
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by  the  assent  of  two  thirds  of  the  members 
elected  to  each  House,  unless  so  certified  by 
the  presiding  officer  of  each  House."  1  R.  8., 
156,  sec.  8.  To  give  full  effect  to  this  enact- 
ment, and  provide  a  convenient  mode  of  ascer- 
taining whether  the  two  thirds  clause  in  the 
Constitution  has  been  duly  observed,  the  laws 
should  be  published  with  all  the  usual  evidences 
of  their  authenticity.  The  certificates  of  the 
presiding  officers  of  the  two  Houses,  and  the 
approval  of  the  Governor  should  be  published 
as  well  as  the  body  of  the  law.  But  as  such 
has  not  been  the  practice,  I  have  examined  the 
original  engrossed  bill  on  file  in  the  Secretary's 
office,  and  find  that  the  Act  of  1840  is  only 
certified  by  the  presiding  officers  in  the  usual 
form  of  certifying  majority  bills.  If  this  be 
not  conclusive,  it  is  at  least  prima  facie  evi- 
dence; and,  following  the  statute,  this  bill 
cannot  be  "  deemed  to  have  been  passed  by 
the  assent  of  two  thirds  of  the  members  elected 
to  each  House." 

This  brings  us  to  the  question,  whether  the 
Act  of  1840  is  such  an  one  as  required  a  two 
thirds  vote.  That  the  City  of  N.  Y.  is  a  body 
politic  and  corporate,  and  that  the  Act  of  1840. 
if  duly  passed,  alters  the  charter,  are  proposi- 
tions which  have  not  been,  and  cannot  be  de- 
nied. But  it  is  said  that  the  Constitution  does 
not  extend  to  public  corporations  and,  there- 
fore, a  majority  vote  was  sufficient.  I  do  not 
so  read  the  Constitution.  The  language  of  the 
clause  is  :  "  The  assent  of  two  thirds  of  the 
members  elected  to  each  branch  of  the  Legis- 
lature shall  be  requisite  to  every  bill  creating, 
continuing,  altering  or  renewing,  any  body 
politic  or  corporate."  These  words  are  as 
broad  in  their  signification  as  any  which  could 
have  been  selected  for  the  occasion  from  our 
vocabulary;  and  there  is  not  a  syllable  in  the 
whole  instrument  tending  in  the  slightest  de- 
gree to  limit  or  qualify  the  universality  of  the 
language.  If  the  clause  can  be  so  construed 
that  it  shall  not  extend  alike  to  all  corporations 
whether  public  or  private,  it  may  then,  I 
think,  be  set  down  as  an  established  fact,  that 
the  English  language  is  too  poor  for  the  fram- 
36*]  ing  of  fundamental  laws  *which  shall 
limit  the  powers  of  the  legislative  branch  of 
the  government. 

No  one  has,  I  believe,  pretended  that  the 
Constitution,  looking  at  that  alone,  can  be  re- 
stricted to  any  particular  class  or  description 
of  corporations.  But  it  is  said  that  we  may 
look  beyond  the  instrument  for  the  purpose  of 
ascertaining  the  mischief  against  which  the 
clause  was  directed,  and  thus  restrict  its  oper- 
ation. But  who  shall  tell  us  what  that  mis- 
chief was?  Although  most  men  in  public  life 
are  old  enough  to  remember  the  time  when  the 
Constitution  was  framed  and  adopted,  they  are 
not  agreed  concerning  the  particular  evils 
against  which  this  clause  was  directed.  Some 
suppose  the  clause  was  intended  to  guard 
against  legislative  corruption,  and  others  that 
it  was  aimed  at  monopolies.  Some  are  of  opin- 
ion that  it  only  extends  to  private,  without 
touching  public  corporations;  while  others  sup- 
pose that  it  only  restricts  the  power  of  the  Leg- 
islature when  creating  a  single  corporation, 
and  not  when  they  are  made  by  the  hundred. 
In  this  way  a  solemn  instrument,  for  so  I  think 
the  Constitution  should  be  considered,  is  made 
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to  mean  one  thing  by  one  man,  and  something 
else  by  another,  until  in  the  end  it  is  in  danger 
of  being  rendered  a  mere  dead  letter;  and  that, 
too,  where  the  language  is  so  plain  and  explicit 
that  it  is  impossible  to  make  it  mean  more  than 
one  thing,  unless  we  first  lose  sight  of  the  in- 
strument itself  and  allow  ourselves  to  roam  at 
large  in  the  boundless  field  of  speculation.  For 
one,  I  dare  not  venture  upon  such  a  course. 
Written  Constitutions  of  government  will  soon 
come  to  be  regarded  as  of  little  value,  if  their 
injunctions  may  be  thus  lightly  overlooked; 
and  the  experiment  of  setting  a  boundary  to 
power,  will  prove  a  failure. 

We  are  not  at  liberty  to  presume  that  the 
framers  of  the  Constitution,  or  the  people  who 
adopted  it,  did  not  understand  the  force  of 
language.  They  knew  that  we  already  had 
both  pubHc  and  private  corporations,  and  that 
others  of  both  kinds  would  afterwards  be  want- 
ed. And  when  they  declared  that  the  assent 
of  two  thirds  of  the  members  should  be  requi 
site  to  every  bill  creating  or  altering  any  body 
'politic  or  corporate,  they  could  have  in-  [*37 
tended  nothing  less  than  that  the  provision 
should  extend  alike  to  all.  It  is  very  likely 
that  they  thought  some  corporations  more  in- 
jurious, or,  at  least,  of  more  questionable  util- 
ity than  others.  But  they  did  not  attempt  to 
specify  or  describe,  but  used  the  most  general 
and  comprehensive  language.  The  only  just 
inference  to  be  drawn  from  such  premises  is, 
that  the  provision  was  made  thus  broad  for  the 
very  purpose  of  preventing  its  being  frittered 
away  by  interpretations  and  constructions.  By 
including  all,  they  evidently  intended  that  one 
class  of  corporations  should  not  escape  through 
a  saving  clause  intended  for  another. 

It  is,  I  think,  fair  to  presume.that  the  framers 
of  the  Constitution  when  they  employed  this 
general  language,  reasoned  somewhat  in  this 
way:  "  If  public  corporations,  or  corporate 
bodies  of  any  other  kind,  ought  to  be  created 
almost  as  a  matter  of  course,  and  if  they  do 
not  seek  to  obtain  any  questionable  powers, 
There  will  then  be  no  difficulty  in  obtaining  a 
two  thirds  vote;  and,  consequently,  no  harm 
can  be  done  by  making  the  provision  broad 
enough  to  include  all." 

But  we  are  not  left  to  conjecture  on  this  sub- 
ject. When  this  clause  came  up  for  consider- 
ation in  the  Convention,  the  very  objection 
was  taken  to  it,  that  it  extended  to  public  as 
well  as  private  corporations;  and  it  was  pro- 
posed to  amend  by  inserting  after  the  word 
"  any,"  the  words  "bank  or  moneyed  institu- 
tion in  this  State;"  thus  limiting  it  to  a  partic- 
ular class  of  corporations.  Mr.  Radcliff  pref- 
aced the  amendment  by  the  remark,  that  as 
the  clause  stood  it  would  "  require  two  thirds 
of  the  Legislature  to  incorporate  a  village, 
bridge,  or  turnpike."  To  which  it  was  an- 
swered, that  "  two  thirds  would  never  be  want- 
ing to  incorporate  a  village  or  a  turnpike;"  and 
thereupon  the  amendment  was  withdrawn,  and 
the  original  proposition  adopted  by  unanimous 
consent.  Carter  &  Stone,  Debates  in  Conv.,  p. 
446.  We  have  here  the  most  unequivocal 
proof — evidence  which  no  man  can  fail  to  see, 
wink  as  hard  as  he  will — that  the  framers  of 
the  Constitution  meant  precisely  what  they 
said.  *While  it  was  conceded  that  some  [*38 
corporations  were  more  objectionable  than  oth- 
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ers,  they  made  the  provision  general;  and  this 
was  done,  to  the  end  that  the  clause  might 
most  certainly  reach  those  of  doubtful  utility. 
While  they  agreed,  and  that,  too, unanimously, 
that  the  clause  extended  to  public,  as  well  as 
private  corporations,  they  refused  to  except 
any,  because  such  as  ought  to  be  created  would 
find  no  difficulty  in  obtaining  the  requisite 
number  of  votes. 

We  have  here  not  only  the  unequivocal  lan- 
guage of  the  Constitution  itself,  but  the  de- 
clared will  of  the  framers  of  that  instrument 
in  another  form,  both  forbidding  us  to  except 
public,  or  any  other  corporations,  from  the  in- 
fluence of  the  clause;  and  this  fundamental  law 
has  not  yet  been  repealed,  unless  it  has  been 
brought  about  without  the  consent  of  the  peo- 
ple who  adopted  it.  I  will  not  inquire  whether 
the  provision  be  a  good  or  a  bad  one.  What- 
ever may  be  my  views  on  that  subject,  I  am 
not  at  liberty  to  set  up  my  opinion  against  the 
declared  will  of  the  people  as  manifested  in  the 
supreme  law  of  the  land.  If  we  may  get  round 
this  clause  of  the  Constitution  because  it  stands 
in  our  way,  or  we  do  not  like  it,  we  may  in  the 
same  manner  get  round  any  other  clause  in 
that  instrument;  and  thus  all  hope  of  fixing  the 
boundaries  of  power  by  written  Constitutions, 
will  be  at  an  end. 

It  is  said,  this  court  has  decided  that  the 
clause  in  question  does  not  extend  to  public 
corporations.  If  the  remark  were  well  found- 
ed, it  would  be  far  from  being  conclusive. 
When  it  is  considered  that  a  vast  amount  of 
business  is  constantly  pressing  upon  the  judges, 
it  can  be  no  matter  of  astonishment  that  they 
should  sometimes  fall  into  error.  If  they  have 
made  a  mistake  upon  this  or  any  other  ques- 
tion, it  should  not  be  regarded  as  a  fatal  errror. 
The  decision  may  not  only  be  reviewed  in  an- 
other forum,  but  the  judges  will,  I  trust,  al- 
ways be  ready  to  reconsider  and  retrace  their 
steps  when  they  find  themselves  occupying  un- 
tenable ground. 

But  this  court  has  never  decided  that  the 
39*]  Constitution  *did  not  extend  to  public 
corporations.  Although  one  of  the  judges  has 
intimated  such  an  opinion,  it  was  not  neces- 
sarily involved  in  the  case  under  consideration; 
and  I  need  hardly  say,  that  neither  the  court, 
nor  the  judge  who  delivers  the  opinion,  is  re- 
sponsible for  anything  more  than  the  conclu- 
sion at  which  he  arrives.  The  case  to  which 
we  are  referred  is  People  v.  Morris,  13  Wend., 
325.  Now,  in  the  first  place,  it  did  not  appear 
in  that  case,  nor  did  the  court  in  any  way  in- 
form itself,  that  the  Revised  Statutes,  which 
prohibit  grocers  from  selling  spirituous  liquors 
to  be  drank  on  their  premises,  had  not  been 
passed  by  a  two  thirds  vote.  So  far  as  then  ap- 
peared, or  as  we  are  now  informed,  the  statute 
had  as  many  votes  as  would  be  necessary  to 
create  or  alter  a  body  corporate  of  any  kind 
whatever.  In  the  next  place,  the  statute  then 
in  question  did  not  touch  the  Village  of  Og- 
densburgh  alone,  or  any  other  corporation  in 
particular.  On  the  contrary,  it  was  a  general 
statute,  regulating  the  internal  police  of  the 
State;  and,  with  a  single  exception,  it  extended 
alike  to  every  city,  town  and  village,  and  every 
citizen  within  our  limits.  Corporate  privileges 
were  only  touched  incidentally,  in  the  same 
way  that  tax  laws  and  other  general  statutes 
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reach  all  persons,  whether  natural  or  artificial. 
This  was  the  reason  primarily  assigned  by  the 
present  Chief  Justice  for  the  judgment  which 
was  rendered  in  that  case;  and  it  was  wholly 
unnecessary  to  go  further  and  inquire  wheth- 
er the  Constitution  extended  to  public  corpora- 
tions. 

The  difference  between  a  general  excise  law 
extending  alike  to  the  whole  State,  and  a  law 
touching  the  charter  of  a  single  city,  is  too 
manifest  to  require  any  illustration. 

Legislative  precedents  have  been  referred  to 
in  support  of  the  position  that  the  Constitution 
does  not  extend  to  public  corporations.  Al- 
though these  may  not  always  furnish  the  most 
safe  guide  on  a  question  of  this  kind,  I  do  not 
regret  that  legislative  precedents  have  been 
mentioned  ;  for  if  I  am  not  greatly  mistaken  it 
will  be  found,  that,  with  one  or  two  exceptions 
occurring  in  1840,  there  is  an  *unbroken  [*4O 
current  of  legislative  authority  against  the 
doctrine  in  question,  from  the  adoption  of  the 
Constitution  down  to  the  present  day.  Since 
the  first  day  of  March,  1822,  when  the  two 
thirds  clause  in  the  Constitution  took  effect, 
some  hundreds  of  statutes  creating  or  altering 
the  charters  of  public  corporations  have  been 
passed  ;  and  with  the  exception  already  sug- 
gested, I  hazard  little  in  saying,  that  not  one  of 
those  statutes  has  been  passed  without  a  two 
thirds  vote  in  both  Houses.  I  cannot  now 
command  the  time  to  search  the  journals  nor 
look  into  the  Secretary's  office,  but  as  an  at- 
tentive observer  of  the  course  of  legislation  for 
the  last  nineteen  years,  I  feel  great  confidence 
that  the  remark  already  made  will  turn  out  to 
be  well  founded.  Down  to  the  time  that  the 
case  of  People  v.  Morris  was  decided,  it  was 
never,  I  think,  even  suggested  in  the  Legisla- 
ture that  a  two  thirds  vote  was  not  necessary 
to  create  or  alter  a  public  corporation  ;  and 
since  that  time,  although  the  point  has  been 
repeatedly  made,  it  has  as  often  been  decided 
against  the  doctrine  now  set  up.  I  will  mention 
one  precedent,  because  the  State  paper  of  the 
first  of  March  last,  in  which  it  may  be  found, 
happens  to  lie  before  me.  The  speaker  of  the 
present  House  of  Assembly  decided  that  a  bill 
to  amend  the  charter  of  the  Village  of  Oswego 
required  the  assent  of  two  thirds  of  all  the 
members  elected,  for  its  passage  ;  and  he  said 
this  was  in  accordance  with  the  whole  current 
of  decisions  since  the  adoption  of  the  Constitu- 
tion. On  appeal,  the  case  of  People  v.  Morris 
was  cited,  and  after  the  whole  matter  had  been 
debated  at  large,  the  decision  of  the  speaker 
was  sustained  by  a  vote  of  89  to  13 — nearly 
seven  to  one.  I  mention  the  numbers  for  the 
purpose  of  showing  that  it  was  not  a  political 
division,  for  decisions  of  that  kind  are  entitled 
to  no  great  weight  in  courts  of  justice.  These 
legislative  precedents  are  entitled  to  the  more 
consideration  from  the  fact,  that  they  are  dis- 
claimers of  power,  such  as  public  bodies  do 
not  usually  make  where  there  is  any  fair  and 
reasonable  ground  for  maintaining  their  au- 
thority. 

*The  Revised  Statutes  declare,  that  [*41 
"Each  town,  as  a  body  corporate,  has  capacity 
to  sue  and  be  sued,"  etc.,  and  the  same  lan- 
guage is  employed  in  relation  to  counties.  1 
R.  8.,  337,  364.  Now  until  it  appears  that 
these  laws  were  not  passed  by  a  two  thirds 
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vote,  a  fact  that  I  never  heard  suggested,  they 
obviously  prove  nothing  to  the  present  pur- 
pose. But  again  ;  although  towns  and  counties 
have  certain  capacities  "  as"  or  like  "  a  body 
corporate."  they  are  only  quari  corporations. 
They  are  not  those  artificial  persons  which 
either  lawyers  or  laymen  call  corporations. 
The  trustees  of  gospel  and  school  lots,  and  the 
Superintendents  of  the  Poor  are  also  spoken  of 
as  corporations.  1  R.  S.,  498,  617.  But  al- 
though they  have  certain  corporate  capacities, 
they  are  not  corporations  in  the  proper  sense  of 
the  term.  They  have  some  of  the  attributes  of 
a  corporation,  and  so  have  the  Commissioners 
of  the  Canal  Fund  and  of  the  Land  Office,  the 
Canal  Board,  the  Board  of  Canal  Commission- 
ers, the  Commissioners  of  Highways  in  towns, 
and  trustees  of  school  districts  ;  but  they  are 
not  corporations  proper.  And  here  I  will  re- 
peat the  remark  already  made  in  relation  to 
towns  and  counties,  that  it  does  not  appear, 
nor  have  I  ever  heard  it  suggested,  that  the 
statutes  relating  to  the  trustees  of  gospel  and 
school  lots,  and  the  Superintendents  of  the 
Poor,  were  not  passed  by  two  thirds  votes. 
Until  that  fact  appears,  it  is  impossible  to  use 
these  enactments  as  legislative  precedents  in 
favor  of  the  doctrine  that  the  Constitution  does 
not  extend  to  public  corporations. 

We  have,  then,  in  this  case,  first,  the  Consti- 
tution itself,  so  explicit  in  its  terms  that  the 
wit  of  man  cannot  so  construe  it  but  that  it 
will  extend  to  public  as  well  as  private  corpo- 
rations ;  second,  the  declared  intention  of  the 
framers  of  that  instrument,  manifested  in 
another  form,  to  include  all  corporations,  and 
a  refusal  on  their  part  to  make  a  restricted 
provision  ;  and  third,  with  only  one  or  two 
exceptions,  an  unbroken  current  of  legislative 
authority  from  the  adoption  of  the  Constitu- 
tion down  to  the  present  day,  in  support  of  the 
position  that  the  clause  in  question  extends  to 
42*]  public  *as  well  as  private  corporations. 
Surely,  this  should  be  enough  to  settle  the 
question. 

The  inquiry  whether  the  Constitution  ex- 
tends to  all  corporations,  happens  to  be  pre- 
sented for  the  first  time  in  a  case  of  no  great 
public  interest.  For  aught  I  know,  the  law  ex- 
cluding the  Aldermen  from  the  Court  of  Gen- 
eral Sessions  may  be  a  good  one.  But  that  can- 
not alter  the  principle  involved  in  the  case, 
which  is  one  of  more  than  ordinary  impor- 
tance. If  the  Legislature  can  limit  the  powers 
of  a  public  corporation  by  a  majority  vote, 
they  may  also  enlarge  those  powers,  or  make 
an  original  creation,  by  the  like  vote ;  for 
"creating,  continuing,  altering"  and  "renew- 
ing," all  stand  on  the  same  footing  in  the  Con- 
stitution. Although  the  claim  of  the  Aldermen 
may  be  one  of  no  great  moment,  I  deem  it 
vastly  important  that  the  Constitution  should 
be  so  read  and  upheld  that  the  people  will  have 
no  lust  cause  to  apprehend  that  the  fundament- 
al law  is  lightly  regarded  by  those  to  whom 
they  have  committed  important  public  trusts. 

I  do  not  see  how  we  can  avoid  passing  upon 
the  constitutional  question.  Whether  the 
power  to  hold  courts  ought  ever  to  be  con- 
ferred upon  corporation  otficers  is  not  the 
proper  inquiry.  It  was  expressly  granted  by 
the  charter  of  1780,  and  was  conferred  on  the 
Corporation  by  name  as  a  part  of  its  fran- 
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chise.1  It  is  as  much  a  part  of  the  chartered 
privileges  of  the  city  as  is  the  power  granted 
by  the  same  charter  to  establish  markets,  make 
by-laws,  and  regulate  the  internal  police  of  the 
city.  How  the  power  of  the  Aldermen  can  be 
taken  away  without  altering  the  "charter  [*43 
I  am  unable  to  comprehend.  If  the  Act  of  1840 
does  not  exclude  the  Aldermen  from  the  Courts 
of  General  Sessions,  there  has  then  been  no 
usurpation,  and  the  defendant  is  entitled  to 
judgment  on  that  ground.  If  the  Act  of  1840 
does  exclude  the  Aldermen,  it  is  because  it 
alters  the  charter  of  the  city  under  which  they 
hold  their  seats  in  the  Courts  of  General  Ses- 
sions ;  and  then,  as  the  Act  did  not  receive  the 
requisite  number  of  votes,  it  is  void,  and  the 
defendant  is  entitled  to  judgment  upon  that 
ground. 

In  my  opinion,  this  information  is  not  well 
grounded.  But  my  brethren,  while  they  agree 
with  me  on  most  of  the  questions  which  have 
been  considered,  have  arrived  at  a  different 
conclusion. 

Cowen,  J.  I  have  thought  a  good  deal 
upon  the  question  of  legislative  power  dis- 
cussed by  Mr.  Justice  Bronson,  and  perceive 
difficulties  in  it  which  I  had  not  anticipated 
before  I  heard  his  opinion.  Were  I  clear  that 
the  power  of  Alderman  Purdy  to  sit  as  a  judge 
in  the  Court  of  General  Sessions  might  be 
considered  strictly  a  corporate  right  within  ar- 
ticle 7,  section  9  of  the  Constitution,  whether 
such  right  were  public  or  private,  I  might  re- 
quire still  further  time,  or  perhaps  assent  at 
once  to  the  conclusion  that  the  Act  of  1840  did 
not  affect  his  power  for  want  of  a  two  third 
vote.  Such  a  vote  is  required  for  altering  any 
body  politic  or  corporate.  And  if  the  Act  had 
sought  to  abolish  the  office  of  Alderman,  or 
diminish  his  power  as  such,  I  need  not  say, 
after  the  opinion  I  have  heard,  that  there 
would  be  strong  reasons  for  considering  the 
Act  a  nullity.  Under  such  a  view  of  the  ques- 
tion, I  should  feel  much  embarrassed  by  the 
conflicting  state  of  opinion  in  this  court  and 
elsewhere.  But  here  is  no  attempt  by  statute 
to  abolish  the  office  of  Alderman,  or  diminish 
his  power.  The  Board  of  Aldermen  are  an  in- 
tegral part  of  the  Corporation  (Sess.  L.  of  1880, 
p.  125),  having,  as  such,  certain  legislative,  ex- 
ecutive and,  it  may  be  admitted,  though  this 
is  doubtful,  certain  judicial  powers.  By  the 
charter  or  an  Act  of  the  Legislature,  it  was 
also  thought  proper  to  confer,  not  on  the  Board 
*but  the  Aldermen  as  individual  offl-  [*44 
cers,  the  power  to  act  as  judges  of  the  General 
Sessions  of  the  Peace,  2  R.  S..  145,  2d  ed.,  sec. 
42;  a  court  having,  in  its  own  nature,  no  con- 
nection with  the  Corporation,  and  the  power 
of  the  court  itself  not  being  a  corporate  power 

1.  Sec.  26.  "And  further,  we,  of  our  special  grace, 
certain  knowledge,  and  mere  motion,  have  given, 
granted,  ratified  and  confirmed,  and  by  these  pres- 
ents do,  for  us,  our  heirs  and  successors,  give, 
grant,  ratify  and  confirm  unto  the  said  Mayor,  Al- 
dermen and  Commonalty  of  the  City  of  New  York, 
and  to  their  successors  forever,"  that  they,  the 
said  Mayor,  Deputy-Mayor,  Recorder  and  Aldermen 
of  the  said  city,  for  the  time  being,  or  any  four  or 
more  of  them  (whereof  we  will  the  Mayor,  or  Dep- 
uty-Mayor, or  Recorder  of  the  said  city  for  the  time 
being  to  be  one),  shall  and  may  forever  hereafter 
hold  and  keep  four  Courts  of  General  Sessions  of 
the  Peace  in  and  for  the  said  City  and  County  of 
New  York,  to  begin,"  etc. 
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or  anything  like  it.  This  is  the  power  which 
the  Act  of  1840,  Sess.  L.  of  1840,  p.  257,  sec. 
1,  has  taken  away.  The  case  is  the  same  as  if 
the  Legislature  had  first  declared  that  the  Al- 
dermen for  the  time  being  should  be  Vice- 
Chancellors;  or  should  compose  an  inferior 
court  of  equity;  and  then,  after  an  election  had 
intervened,  another  statute  had  abolished  their 
chancery  powers,  and  transferred  them  to  three 
gentlemen  of  the  city  to  be  appointed  by  the 
Governor  and  Senate.  My  opinion  is,  that  the 
latter  statute  would  not  be  the  altering  of  a 
body  politic  or  corporate,  within  the  language 
or  meaning  of  the  two  third  clause  in  the  Con- 
stitution. The  whole  would  be  but  the  con- 
ferring and  taking  away  of  the  power  to  hold 
a  court  of  justice.  It  is  no  more  a  corporate 
power,  because  annexed  to  persons  designated 
as  holding  the  office  of  Aldermen,  than  if  they 
had  been  called  by  their  proper  names. 

In  this  view,  the  passing  of  the  Act  of  1840, 
was  not  an  attempt  to  alter  a  body  politic  or 
corporate;  but  the  exercise  of  another  legisla- 
tive power  entirely  distinct — the  power  to  take 
jurisdiction  away  from  one  court  and  transfer 
it  to  another.  This.  I  am  of  opinion,  can  al- 
ways be  done  by  a  majority  vote,  though  the 
judges  from  whom  the  power  is  taken  may  be 
designated  by  the  same  title  as  they  are  known 
by  when  mentioned  as  an  integral  part  of  a 
corporation.  In  short,  the  statute  does  not  at- 
tempt any  action  upon  the  corporate  power. 

I  am  of  opinion  that  judgment  of  ouster 
should  be  rendered  against  the  defendant. 

The  Chief  Justice  was  of  the  same  opin- 
ion, for  the  reasons  expressed  in  People  v.  Mor- 
ris, 13  Wend.,  325. 

Judgment  for  the  people. 

Reversed— 4  Hill,  384. 

Two  thirds  clause  of  Constitution— To  what  ex- 
tend*. Cited  in-2  Hill,  46 ;  1  Demo,  14 :  54  N.  Y.,279 
(13  Am.  Rep.,  582):  23  Barb.,  53;  37  Barb.,  425;  30 
Cal.,  259 ;  35  111.,  137 :  58  Am.  Dec.,  574  (14  111.,  300). 

Court  of  Sessions— Right  of  Aldermen  to  sit  as 
judges  in.  Cited  in— 4  Hill  419 ;  2  Denio.  386. 

Right  of  court  to  look  beyond  statute-book.  Distin- 
guished—3  N.  Y.,  376 :  5  How.  Pr.,  119. 

Cited  in-33  N.  Y.,  280 ;  92  N.  Y.,  139  ;  65  How.  Pr., 
£4 ;  35  111.,  37 :  13  Mich.,  492 ;  32  N.  J.  L.,  44  ;  20  Am. 
Rep.,  72  (41  Md.,  463) ;  21  Am.  Rep.,  726,  735  (10  Nev., 
186). 

Constitution— Construction  of.  Cited  in— 7  N.  Y., 
84 ;  24  N.  Y..  487 ;  17  Abb.  Pr.,  40 ;  60  111.,  90  ;  76  111., 
41 :  41  Mo.,  373 ;  50  Mo.,  329 :  16  Am.  Rep.,  127, 186  (53 
N.  H.,  82) ;  17  Am.  Rep.,  745  (48  Ind.,  338). 

Also  cited  in-76  111..  552. 


45*] 


*Ex  PARTE  LYNCH. 


Mandamus — Not  Granted  when  Party  has  Ade- 
quate Remedy  by  Action. 

A  mandamus  will  not  lie  to  compel  the  Supervis- 
ors of  the  City  and  County  of  N.  Y.  to  audit  and  al- 
low the  salary  of  an  associate  judge  of  the  General 
Sessions ;  as,  under  the  Act  of  May  14, 1840,  Sess.  L. 
of  1840,  p.  257,  such  judge  has  an  adequate  remedy 
by  action,  which  was  not  taken  away  by  the  subse- 
quent Act  of  May  26,  1841. 

The  court  will  not  grant  a  mandamus  in  favor  of  a 
party  who  has  a  plain  and  adequate  remedy  for  the 
.alleged  grievance  by  action. 

Otherwise,  semble,  if  the  only  remedy  be  by  action 
on  the  case  for  official  misconduct. 

HILL  2. 


The  Act  of  May  14.  1840,  above  referred  to,  was 
constitutionally  passed. 

Citations— Laws,  1840,  p.  257,  sec.  5  ;  Laws,  1841,  p. 
267,  sec.  4 ;  2  Hill,  31 ;  23  Wend.,  461. 

MR.  J.  Lynch,  in  person,  moved  for  a  man- 
damus directed  to  the  Mayor,  Recorder 
and  Aldermen  of  the  City  of  N.  Y.,  as  Super- 
visors of  the  City  and  County  of  N.  Y. 

He  read  an  affidavit  that  May,  20,  1840,  he 
had  been  appointed  an  associate  judge  of  the 
Court  of  General  Sessions  of  the  City  and 
County  of  N.  Y.,  and  had  sworn  into  and  since 
acted  in  the  said  office.  That  in  June  last  he 
presented  an  account  of  his  arrears  of  salary 
to  the  city  comptroller,  for  the  four  quarters 
ending  May  20,  1841;  which  being  laid  before 
the  Board  of  Supervisors,  they  declined  to 
audit  and  allow. 

This  motion  was,  accordingly,  for  a  manda- 
mus commanding  them  to  audit  and  allow  the 
account. 

Mr.  P.  A.  Cowdrey,  the  counsel  for  the 
Corporation,  opposed  the  motion,  on  the 
ground:  1.  That  the  law  creating  the  Court 
of  General  Sessions,  was  not  passed  by  a  con- 
stitutional majority;  and  2.  That  the  proper 
remedy  is  by  action  against  the  Corporation. 

By  the  Court,  Cowen,  J.  This  Court  of 
General  Sessions  was  sought  to  be  organized 
by  the  Act  of  May  14,  1840,  Sess.  L.,  p.  257. 
It  was  to  be  holden  by  the  recorder  and  two 
associates;  and  a  salary  of  $2,000  was  appoint- 
ed for  each  associate  judge,  to  be  paid  by  the 
Common  *Council  out  of  the  city  treas-  [*46 
ury  in  quarterly  payments.  Id.,  sec.  5.  The 
Common  Council  refused  to  pay  these  salaries; 
and  on  a  motion  by  the  present  relator  for  a 
writ  of  mandamus,  we  declined  to  interfere, 
mainly  on  the  ground  that  he  had  an  adequate 
remedy  by  action.  May  3,  1841,  MS.1  Then 
came  the  Act  of  May  26, 1841,  Sess.  L.,  p.  267, 
sec.  4,  by  which  the  Mayor,  Recorder  and  Al- 
dermen of  the  City,  as  Supervisors  of  the  City 
and  County  of  N.  Y.,  are  directed  to  audit  and 
allow  the  judges'  accounts  for  arrears  of  salary 
on  or  before  the  tenth  day  of  July  thereafter; 
and  after  that  time  quarterly,  as  such  salaries 
might  become  due. 

This  latter  provision  presents  the  ordinary 
case  of  a  specific  duty  imposed  by  statute  on 
the  Board  of  Supervisors  of  a  county;  and 
there  would  be  no  difficulty  in  granting  the 
writ  now,  were  it  not  for  the  objections  that 
the  statute  creating  the  court  was  not  passed 
with  the  concurrence  of  two  thirds  of  the 

1. — The  opinion  in  the  case  referred  to  was  deliv- 
ered by  the  Chief  Justice,  and  so  far  as  related  to 
this  point,  was  as  follows :  "  But,  after  full  consid- 
eration, I  am  satisfied  that  he  [the  relator]  has  a  per- 
fect remedy  by  action  which,  upon  settled  princi- 
ples, forbids  a  resort  to  the  writ  of  mandamus.  The 
5th  section  of  the  Act  of  1840,  Sess.  L.  1840,  p.  258, 
provides  that  the  associate  judges  shall  receive  each 
a  yearly  salary  of  $2,000,  to  be  paid  by  the  Common 
Council  of  the  city  out  of  the  city  treasury,  in 
quarterly  payments.  Here  is  a  legal  duty,  enjoined 
by  competent  authority,  which  the  Corporation  are 
bound  to  discharge.  It  is  as  binding  upon  them  as 
if  entered  into  under  the  Corporation  seal.  Full 
consideration  has  been  rendered  in  the  services  of 
the  officers,  for  the  liability  thus  imposed.  An  ac- 
tion on  the  case,  or  of  assumpsit,  will  lie  for  the  neg- 
lect of  a  corporate  duty.  This  was  decided  in  Kort- 
right  v.  Buffalo  Commercial  Bk.,  20  Wend.,  91 ;  S. 
C.,  confirmed  on  error,  22  Id.,  348 ;  see,  also,  7  Cr., 
299 ;  12  Johns.,  231 ;  14  Id.,  118. 


46 


SUPREME  COURT,  STATE  OF  NEW  YORK. 


1841 


members  elected  to  the  Legislature,  and  that, 
if  this  were  not  necessary,  the  relator  still  has 
his  remedy  by  action. 

This  first  question  has  been  before  us,  and 
was  determined  in  favor  of  the  relator  at  the 
present  term,  in  People  v.  Purdy,  ante,  p.  81. 

But  independently  of  the  constitutional 
question,  I  am  inclined  to  think  that,  in  order 
47*]  to  warrant  our  interference  *by  manda- 
mus, the  Act  of  1841,  should  have  taken  away 
the  remedy  by  action  against  the  Corporation, 
which  we  held  resulted  from  the  Act  of  1840. 
It  is  said  that,  in  authorizing  a  remedy  by 
audit  and  allowance  through  the  Supervisors, 
the  right  to  an  action  is  merged.  I  think  uot. 
The  additional  remedy  is  not  incompatible 
with  the  right  of  action.  It  is  cumulative; 
and  therefore,  I  do  not  see  that  the  force  of 
the  objection  before  allowed  is  at  all  dimin- 
ished. 

It  may  be  true,  that  an  action  against  the 
Mayor,  Recorder,  etc.,  as  Supervisors,  for  re- 
fusing to  audit  and  allow,  would  not  be  con- 
sidered such  a  remedy  as  to  supersede  that  by 
mandamus.  Bronson,  J.,  in  McCullough  v. 
Mayor,  etc.,  of  Brooklyn,  23  Wend.,  461.  But 
where  there  is  a  plain  and  adequate  remedy  by 
action  for  the  party  aggrieved,  the  writ  of 
mandamus  does  not  lie.  I  am  not  aware  of 
any  exception  to  this  rule. 

Motion  denied. 

Mandamus—  When  will  lie.  Explained— 2  T.  &  C., 
68. 

Cited  in-6  Hill,  245 :  24  N.  Y.,  120 ;  46  N.  Y.,  Ill;  64 
N.  Y.,  116 ;  72  N.  Y..  498 ;  4  Lans.,  412,  418 ;  21  Hun, 
189 ;  22  Hun,  540 ;  14  Barb.,  58 ;  20  Barb.,  297 ;  34  Barb.. 
78 ;  49  Barb.,  264 ;  21  How.  Pr.,  182 ;  12  Abb.  Pr.,  207  ; 
2  Sandf ..  474 ;  130  Mass.,  488 ;  50  Mo.,  340. 

Supervisors  —  Audit,  etc.,  by.  Disapproved —9 
Barb.,  267. 

Cited  In— 5  Denio,  522 ;  2  Sandf.,  474. 


WADDELL  v.  COOK. 

Joint  Owners — Goods  Sold  on  Fi.  Fa.  against  one 
— Officer  is  Trespasser  Ab  Initio. 

The  sale  by  an  officer  of  the  entire  property  in 
goods  owned  by  two  jointly,  on  a  fi.  fa.  against  one 
of  them,  is  an  abuse  of  his  legal  authority  which 
renders  him  liable  as  a  trespasser  ab  initio.  And  see 
n.  a. 

Seroble,  that  the  case  of  Mersereau  v.  Norton,  15 
Johns.,  179,  is  overruled.  See  n.  1. 

The  share  of  one  of  several  partners,  in  goods  of 
the  firm,  may  be  seized  and  sold  on  a  fi.  fa.  for  his 
individual  debt;  and,  as  incidental  to  this  right,  the 
officer  may  take  possession  of  the  goods  seized,  and 
deliver  the  whole  to  the  purchaser.  See  n.  1. 

Semble,  that  the  debtor  partner  cannot  be  Joined 
with  the  others,  in  an  action  against  the  officer  for 
selling  the  entire  interest.  S  •<  •  n.  1. 

Citations— 15  Johns.,  179, 181 ;  2  Kent.  Com., 350,  n. 
b,  4th  ed. :  21  Wend.,  72 ;  5  B.  &  Aid.,  395 ;  15  Muss., 
82. 


NOTE.— Officers,  ministerial— How  far  protected  by 
process.  See  Warner  v.  Shed,  10  Johns.,  138,  note ; 
Savacool  v.  Bougbton,  5  Wend.,  170,  note ;  Parker  v. 
Walrod,  16  Wend.,  514,  note. 

Levy  by— Subsequent  wrongful  acts  render  them 
trespassers  ab  initin.  In  connection  with  the  above 
case  of  Waddell  v.  Cook,  and  to  the  same  effect,  see 
Phillips  v.  Cook,  24  Wend.,  389 ;  Walsh  v.  Adams,  3 
Den.,125:  Hull  v.  Carnley.ll  N.  Y.,501,  508;  Bates  v. 
James,  3  Duer,  45 :  Melville  v.  Brown.  15  Mass.,  82; 
Smyth  v.  Tankersley,  20  Ala.,  212;  Edgar  v.  Cald- 
wefl.  1  Morris,  434. 
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TERROR  from  the  N.  Y.  C.  P.  Cook  brought 
J-J  trespass  against  Waddell,  a  marshal  of  the 
U.  8.  for  seizing  and  selling  the  goods  of  Cook 
under  nji.fa.  against  Bowne,  who  was  a  joint 
owner  of  the  goods  with  Cook.  The  marshal 
sold  the  whole  interest  in  the  goods.  There 
was  *evidence  in  def  ense,  tending  to  show  [*4  8 
that  the  plaintiff  consented  to  a  sale  of  the 
whole  interest. 

The  defendant  at  the  trial  moved  for  a  non- 
suit, on  the  ground  that  trespass  would  not  lie; 
and  also  because  the  plaintiff  Lad  consented  to 
the  sale.  The  motion  was  overruled,  and  the 
question  as  to  the  plaintiff 's  consent  submitted 
to  the  jury,  the  circuit  judge  instructing  the 
jury,  that  if  they  found  such  consent,  their 
verdict  should  be  for  the  defendant;  but  if  oth- 
erwise, then  their  verdict  should  be  in  favor  of 
the  plaintiff  for  one  half  the  value  of  the  prop- 
erty. Verdict  and  judgment  for  the  plaintiff. 
The  defendant  sued  out  a  writ  of  error. 

Mr.  S.  A.  Crapo,  for  plaintiff  in  error. 

Mr.  A.  Cook,  defendant  in  error,  in  person. 

By  the  Court,  Cowen,  J.  The  question  was 
properly  submitted  to  the  jury  by  the  court  be- 
low, on  the  question  of  Cook's  assent  to  the 
sale,  There  being  no  consent,  we  think  tres- 
pass de  bonis  was  properly  brought.  True,  the 
taking  was  lawful.  The  marshal  came,  by  the 
levy,  into  the  place  of  Bowne,  the  co  tenant, 
thus  acquiring  and  holding  the  possession.  So 
far,  there  can  be  no  ju&t  complaint;  and  it 
would  seem  by  the  case  of  Mersereau  v.  Nor- 
ton, 15  Johns.,  179;  that  though  the  marshal 
went  on  and  sold  the  whole  property,  yet  tres- 
pass would  not  lie  by  Cook  against  the  pur- 
chaser. The  legal  effect  of  the  sale  was  merely 
to  vest  Bowne's  share  in  the  purchaser,  who 
thus  became  a  tenant  in  common  with  Cook; 
and  so  not  liable  in  trespass  unless  he  destroyed 
the  chattels.  Id.,  179,  181.  Chancellor  Kent 
has  remarked,  that  a  sale  of  the  whole  interest 
by  one  co  tenant  would  subject  him  to  either 
trover  or  trespass  at  the  suit  of  his  co-tenant. 
2  Kent,  Com.,  350,  n.  b,  4th  ed.  That  trover 
would  lie,  we  lately  held  in  White  v.  O&born,  21 
Wend.,  72;  and  vide  Barton  v.  Williams,  5  B. 
&  Aid.,  395.  It  is  said,  that  none  of  the  cases 
cited  by  Chancellor  Kent,  except  Mersereau  v. 
Norton,  *wherein  judgment  was  against  [*49 
the  plaintiff  .were  actions  of  trespass;  and  that 
seems  to  be  so.  I  have  not,  however,  exam- 
ined them  very  particularly,  because  I  have 
come  to  the  conclusion  that  the  case  at  bar  de- 
pends on  considerations  other  than  those  which 
pertain  to  the  mere  relation  of  one  tenant  in 
common  or  joint  tenant  to  another.  The  lat- 
ter may  take  the  exclusive  possession  of  the 
chattel  in  respect  to  his  common  title;  and  it 
may  be  wrong  to  say  that  for  a  mere  sale  he 
shall  be  liable  in  trespass.  But  the  sheriff  (or 
here  the  marshal)  acts  under  an  authority  in 
law,  which,  though  it  extends  to  a  total  dispos- 
session of  both  the  co-tenants  by  an  execution 
against  one,  yet  the  same  law  denies  him  the 
right  lo  sell  the  entire  property.  In  attempting 
to  do  so,  though  the  act  be  nugatory,  yet  the  law 
may  well  treat  it  as  such  an  abuse  of  legal  au- 
thority, as  renders  him  a  trespasser  ab  initio. 
This  is  the  exact  case  of  Melville  v.  Brown,  15 
Mass.,  82,  which,  though  it  does  not  appear  to 
have  been  much  considered,  yet  was  distinctly, 
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and  we  think  properly,  placed  by  the  court  on 
the  principle  mentioned. 
Judgment  affirmed.1 

Cited  in-3  Denio,  127  ;  1  N.  Y.,  28:  11  N.  Y.,  508 ; 
12  N.  Y.,  457  ;  42  N.  Y.,  136 ;  77  N.  Y.,  200 ;  16  Hun. 
166 ;  2  Barb.,  635,  638, 639 ;  15  Barb.,  598  :  43  Barb.,  190 ; 
62  Barb.,  233 ;  11  How.  Pr.,  47 ;  1  Abb.  Pr.,  162 :  8 
Abb.  Pr.,  122 :  2  Duer,  106 ;  3  Duer,  53 ;  4  Rob.,  123 : 
11  Leg.  Obs.,  340;  8  W.  Dig.,  26 ;  47  Super.,  279  :  22 
Kan.,  64 ;  31  Mich.,  445 ;  40  N.  J.  L.,  428 ;  40  Am. 
Dec.,  653  (1  Humph.,  359) ;  37  Am.  Rep.,  239  (25  Kan., 
166) ;  56  Am.  Dec.,  195  (20  Ala.,  216). 


THE  PEOPLE,  ex  rel.  RICE, 

•B. 

RANSOM,  Sheriff,  etc. 

Redemption— Purchase  by  Mortgage  Creditor 
under  Senior  Judgment — Junior  Creditor — 
Conditions  of  Redemption  by. 

Where  a  creditor  by  mortgage  became  also  the 
purchaser  under  a  senior  judgment,  and  within  the 
proper  time  furnished  the  sheriff  the  requisite  evi- 
dence of  his  right  to  redeem  pursuant  to  the  Act  of 
May  28, 1836 ;  held,  that  a  junior  creditor,  in  order  to 
entitle  himself  to  the  sheriff's  deed,  must  pay  not 
only  the  sum  bid,  etc.,  but  the  mortgage  also. 

1.— The  case  of  Phillips  v.  Cook,  24  Wend.,  389,  de- 
cides, that  the  sheriff  may,  at  law,  under  a  ft.  fa. 
against  one  of  several  partners  for  his  individual 
debt,  seize  and  sell  his  share  ;  and  that  in  so  doing, 
the  shei  iff  may  take  possession  of  and  remove  the 
whole,  and  deliver  the  whole  to  the  purchaser.  S. 
P.,  Reed  v.  Shepardson,  2  Vt.,  120 ;  Whitney  v.  Ladd, 
10  Id..  165;  Welch  v.  Clark,  12  Id.,  686.  But  the  case 
itself,  and  the  authorities  cited,  will  be  found  to 
give  no  sanction  whatever  to  the  idea  that  the  sher- 
iff would  be  protected  against  an  action  of  trespass, 
trover  or  replevin,  at  the  suit  of  the  other  partners, 
provided  he  should  expressly  sell  the  whole  inter- 
est. Ch.  B.  Comyn  laid  down  the  rule  with  a  like  re- 
striction in  The  King  v.  Manning,  Com.,  619,  decided 
in  12  Geo.  II.  He  said :  "  If  A,  B  &  C  are  partners, 
and  judgment  and  execution  is  sued  against  A 
only,  his  share  of  the  goods  can  be  sold.  It  is  true 
the  sheriff  may  seize  the  whole,  because  the  share  of 
each  being  undivided  cannot  be  known  ;  and  if  he 
seize  more  than  a  third  part,  he  can  sell  only  a  third 
part  of  what  is  seized ,  for  B  &  C  have  equal  interest 
with  A  in  the  goods  seized ;  but  the  sheriff  can  only 
sell  the  part  of  him  against  whom  the  judgment  and 
execution  was  sued."  He  cited  several  of  the  cases 
relied  upon  in  Phillips  v.  Cook,  all  of  which  will  be 
found  to  contain  the  restriction,  that  the  debtor's 
share  alone  can  be  sold  by  the  sheriff.  That  case 
held  that  the  sheriff  having  a  right  to  take  the  goods 
5O*]  *and  sell  them,  necessarily  took  the  incidental 
power  of  delivering:  them  to  the  purchaser ;  that 
this  was  conferred  by  the  law,  according  to  the 
principle  laid  down  in  Williams  v.  Amory,  14  Mass., 
27 ;  viz. :  "  When  the  la\y  authorizes  an  act,  and 
nothing  is  done  but  what  is  necessary  to  accomplish 
the  act,  those  who  perform  it  may  not  be  consid- 
ered trespassers."  Therefore,  it  was  held,  that  a 
statute  authorizing  the  sheriff  to  sell  the  debtor's 
real  estate  on  execution,  conferred,  as  a  necessary 
incident,  the  right  to  enter  and  levy  on  a  reversion- 
ary interest  of  the  debtor  in  the  land.  Again  ;  it  is 
said :  "  In  no  case  can  a  person  be  liable  to  an  action 
as  for  a  tort,  for  an  act  which  he  is  authorized  by 
law  to  do."  Callender  v.  Marsh,  1  Pick.,  418.  435 ; 
vide  what  was  said  by  Walworth,  Ch.,  in  Burrall  v. 
Acker,  23  Wend.,  609,  610. 

For  the  act  of  selling  the  proper  share,  and  deliv- 
ering possession  of  the  whole,  therefore,  no  action 
will  Tie  by  anyone.  And  though  the  sheriff  should 
even  assume  to  sell  the  whole,  it  may  be  quite 
doubtful  whether  an  action  would  lie  by  all  the 
partners  or  their  assignees.  Such  would  probably 
be  a  misjoinder,  within  the  reasoning  in  24  Wend., 
397,  and  the  case  of  Owings  v.  Trotter,  cited  there, 
which  will  also  be  found  directly  sustained  by  the 
decision  of  the  K.  B.  in  Jones  v.  Yates,  9  Barn.  &  C., 
532 ;  S.  C.,  4  Mann.  &  R.,  613. 

But  it  is  believed  that  no  case  can  be  found,  save 
Mersereau  v.  Norton,  cited  in  the  text,  denying  the 
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The  clerk's  certificate  of  a  copy  of  the  mortgage, 
required  to  be  furnished  under  the  above  Act.is  suf- 
ficient, though  it  be  neither  dated  nor  sealed. 

A  creditor  need  not  wait  till  the  expiration  of  a 
year  from  the  sale,  before  furnishing  the  document- 
ary evidence  of  his  right  to  redeem.  Accordingly, 
where  the  sale  took  place  April  23, 1838,  and  the  pa- 
pers were  delivered  to  the  sheriff  April  8,  1839,  the 
creditor's  affidavit  of  the  amount  due,  moreover.be- 
ing  dated  two  days  before;  held,  sufficient.  Bronson, 
J.,  dissenting. 

Semble,  that  statutes  allowing  a  redemption  from 
judicial  sales  should  be  construed  liberally,  as  in  fa- 
vor of  the  debtor  and  his  redeeming  creditors. 

Citations-2  R.  S.,  2d  ed.,  293,  sees  45-48;  294,  sec.  50; 
295,  sees.  55,  60,  sub.  2,  324,  sec.  72 ;  373,  sec.  60;  Laws, 
1836,  p.  793,  ch.  525,  sec.  2 ;  7  Paige,  167, 175, 176 ;  1  R. 
S.,  750,  sec.  26, 2d  ed. ;  20  Wend.,  555 ;  1  Cow.,  510. 

T)  EDEMPTION  of  lands  by  a  creditor.  An 
XL  alternative  mandamus  was  heretofore 
awarded,  requiring  the  sheriff  of  Tioga  to  ex- 
ecute a  deed  to  the  relator  of  certain  lands  sold 
oiifi.fa.,  or  show  cause,  etc.  ;  to  which  the 
sheriff  returned  the  following  facts. 

The  lands  were  formerly  owned  by  one  Rob- 
ert Shackleton.  Apr.  23,  1838,  the  sheriff  sold 
them  in  virtue  offi.fa.  against  Shackleton,  is- 
sued on  a  judgment  in  favor  of  one  Shepard, 
recovered  June  13,  1833,  in  the  Tioga  C.  P. 
The  relator  became  the  purchaser  at  the  sale 

right  of  the  injured  partner,  in  his  own  name  alone, 
to  sue  the  officer.  It  is  indeed  true,  as  said  in  that 
case,  that  the  legal  effect  of  the  sheriff's  misconduct, 
carries  no  right  to  the  purchaser  beyond  the  partic- 
ular share  ;  but  the  principle  that  here  is  an  author- 
ity given  by  law,  which  the  sheriff  has  abused  by 
going  positively  beyond  it,  and  committing  a  mis- 
feasance, was  not  adverted  to.  His  right  was  to 
take  and  deliver  possession  of  the  particular  goods 
seized,  barely  on  the  ground  that  he  could  not  oth- 
erwise satisfy  the  exigency  of  the  writ;  like  his 
entering  the  house  of  a  stranger  to  take  the  goods 
of  the  debtor  which  happen  to  be  there.  He  is 
bound  in  that  case,  to  do  no  unnecessary  damage  to 
the  stranger  in  the  exercise  of  his  authority ;  and 
should  he  take  the  goods  of  the  stranger  in  the 
house,  or  sell  them,  could  there  be  a  doubt  that  this 
would  be  such  an  excess  as  to  render  him  a  tres- 
passer ab  initio?  So,  of  the  shares  not  liable— 
though  possession  be  necessarily  taken,  yet  a  sale, 
or  the  exercise  of  any  control  over  the  property  of 
a  stranger  to  the  writ,  is  a  wrong :  it  is  an  excess  of 
the  legal  authority,  and  the  stranger  haying  a  pres- 
ent right  of  possession,  even  after  a  delivery  to  the 
purchaser,  may  maintain  his  action  as  for  a  conver- 
sion of  his  own  share,  provided  he  sue  in  his  own 
name  alone.  The  objection  which  arises  against 
trespass  by  the  reversioner,  for  the  sheriff  seizing 
and  selling  the  reversionary  interest,  under  an  exe- 
cution against  the  bailee  for  a  term  of  time,  does 
not,  therefore,  arise.  That  goes  on  the  plaintiff  not 
having  a  right  to  the  possession  of  the  goods  at  the 
time  of  the  seizure,  either  exclusively  or  in  cqmra  on 
with  any  other  person.  Thus,  though  a  sheriff  may 
seize  and  sell  the  debtor's  property,  subject  to  the 
lien  of  A ;  yet  if  he  advertise  or  sell  absolutely,  A 
may  bring  replevin.  Wheeler  v.  M'Farland,  10 
Wend.,  318. 

It  is  entirely  settled  that  the  sheriff  cannot  sell 
any  more  than  the  debtor  partner's  share.  The 
doubt  has  been  whether,  even  at  law,  he  may  sell 
that.  In  some  cases  it  is  said  that  he  cannot ;  and  a 
recent  learned  opinion  has  *been  delivered  to  [*51 
that  effect  by  Parker,  J.,  of  the  N.  H.  Superior 
Court.  Morrison  v.  Blodgett,  8  N.  H.,  238.  The 
contrary  was  settled  by  Phillips  v.  Cook,  as  the  gen- 
eral rule  in  this  State :  and  most  of  the  authorities 
on  the  point  adverted  to.  The  doctrine  of  prefer- 
ence in  favor  of  partnership  property,  was  there 
held  to  belong  exclusively  to  a  court  of  equity,  as  it 
has  been  also  held  in  several  other  states.  Vide,  in 
addition  to  the  cases  cited  in  24  Wend.,  402,  403, 
Chatzel  v.  Bolton,  3  M'Cord.  33,  in  connection  with 
Bowden  v.  Schatzell,  Bail.  Eq.,360;  vide,  also.  Bur- 
ton v.  Green.  3  Carr.  &  P.,  306.  and  the  note  to  that 
case  ;  Vienne  v.  M'Carty,  1  Dall.,  154;  McCoombev. 
Dunch,  2  Id..  73 ;  Goodwin  v.  Richardson,  11  Mass., 
472,  per  Jackson,  J". 
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for  the  sum  of  $95.19,  and  received  the  sher 
iff's  certificate.  At  the  time  of  the  sale,  the  re- 
ft 2*]  lator  was  *the  assignee  of  a  mortgage 
covering  these  lands,  originally  given  by 
Shackleton  to  secure  the  payment  of  $1,010.25, 
and  dated  August  18.  1885. 

Apr.  8,  1839,  the  relator,  by  his  attorney, 
left  with  the  sheriff  what  was  supposed  by  the 
attorney  to  be  the  proper  papers  to  entitle  the 
relator  to  redeem  as  assignee  of  the  above  mort- 

¥ige,  pursuant  to  the  Act  of  May  26,  1836. 
hese  were  :  1.  A  copy  of  the  mortgage,  cer- 
tified by  the  clerk  ;  the  certificate,  however, 
being  without  date  or  seal  ;  2.  A  copy  of  the 
assignment  of  the  mortgage,  etc.  ;  and  3.  The 
relator's  affidavit  dated  April  6,  1839,  stating 
the  amount  then  due  on  the  mortgage,  over  and 
above  payments,  at  $1,949.36,  etc.  May  25, 
1839,  the  relator's  attorney  withdrew  the  above 
papers  from  the  sheriff,  but  immediately  re- 
turned them,  giving  the  sheriff  notice  not  to 
permit  anyone  to  redeem  without  paying  the 
relator's  mortgage,  as  well  as  the  amount  bid 
at  the  sale,  etc. 

July  23,  1839,  being  the  last  day  of  the  fif- 
teen months  from  the  day  of  sale,  Williams, 
Marsh  &  Co.  deposited  with  the  sheriff  the 
requisite  papers  for  redeeming  in  virtue  of  a 
judgment  in  this  court  recovered  by  them 
against  Shackletou,  January  8, 1838,  and  paid 
to  the  sheriff  the  amount  of  the  relator's  bid, 
together  with  the  proper  per  cent.  ;  claiming 
to  be  entitled  to  the  sheriff's  deed,  without 
paying  the  relator's  mortgage. 

The  relator  demurred  to  the  sheriff's  return, 
and  the  sheriff  joined  in  demurrer. 

Mr.  G.  S.  Camp,  for  the  relator. 

Mr.  T.  Farrington,  for  the  sheriff. 

Co  wen,  J.  The  rights  of  the  parties  depend 
on  the  true  construction  of  some  of  the  provis- 
ions of  the  statutes  concerning  the  sale  and  re- 
demption of  lands  under  execution.  Vide,  2  R. 
S.,  293,  2d  ed.,  sees.  45-58.  Mortgagees  have 
by  a  late  statute  been  placed  in  respect  to  the 
53*]  right  of  Redemption  on  the  same  foot- 
ing with  judgment  creditors.  Sess.  L.  of  1836, 
p.  793. 

It  was  not  necessary  for  Rice  to  await  the 
coming  of  a  creditor  to  redeem,  in  order  to  en- 
tit  le  himself  to  interpose  his  mortgage.  True, 
he  was  the  purchaser,  and  Williams,  Marsh  & 
Co.  might  have  redeemed  from  him,  and  then 
he,  as  mortgagee,  might  have  redeemed  from 
them.  The  only  effect,  however,  of  all  this  cer- 
emony, would  have  been  to  prevent  their  tak- 
ing title  till  both  his  bid  and  mortgage  were 
paid.  He  did  the  same  thing,  in  substance  and 
effect,  by  interposing  his  mortgage  in  the  hands 
of  the  sheriff,  if  that  was  done  seasonably,  and 
in  due  form.  He  wanted  nothing  of  Williams, 
Marsh  &  Co's.  title,  and  was  bound  to  pay  them 
nothing.  A  sheriff's  deed  under  his  original 
purchase,  would  answer  him  every  purpose  ; 
and  to  this  he  was  entitled,  unless  Williams, 
Marsh  &  Co.  raised  both  his  incumbrances.  A 
senior  creditor  redeeming,  who  has  before  pur- 
chased under  a  senior  judgment,  is  bound  to 
pay  nothing.  His  position  is,  if  he  choose  to 
make  it  so,  merely  a  defensive  one  ;  and  if  the 
junior  redeeming  creditor  do  not  meet  his 
claim  both  as  purchaser  and  creditor,  the  sher- 
iff restores  the  money  to  the  former  which  he 
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has  paid.  This  is  all.  His  act  becomes  simply 
nugatory.  The  whole  amounts  to  the  same 
thing  as  if  the  first  purchaser  should  wait  for 
the  junior  creditor  to  come  and  pay  the  origi- 
nal bid.  and  then  should  turn  upon  him  with 
his  prior  liens.  What  can  the  junior  creditor 
then  do  ?  Either  pay  the  senior  debt  and  take 
a  deed,  or  back  out  and  demand  a  return  of  his 
money.  It  is  more  convenient  altogether,  that 
he  should  be  apprised  of  both  the  prior  liens 
when  he  comes  to  the  sheriff.  This  will  save 
him  the  idle  ceremony  of  paying  and  receiving 
his  money,  if  he  do  not  think  ft  an  object  to 
clear  the  premises.  It  is  more  convenient  also 
to  the  other  party,  whose  rights  might  be  in 
great  danger,  if,  as  is  strenuously  insisted,  they 
depend  upon  his  being  present  to  the  last  mo- 
ment, ready  to  spring  upon  anyone  perhaps 
among  many  creditors,  eoinafanti,  he  may  come 
to  take  under  the  original  purchase.  The  law 
could  never  *have  intended  to  institute  [*54 
such  a  vexatious  scramble  for  the  sake  of  a 
mere  ceremony  benefiting  no  one  concerned, 
but  which  might  prove  impracticable  for  either. 
See  to  this  point,  Waller  v.  Harris,  7  Paige, 
167,  175,  176. 

Indeed,  I  am  strongly  inclined  to  think  that 
section  57,  2  R.  S.,  295,  2d  ed.,  intended  to 
give  a  judgment  creditor,  who  purchases  under 
another  judgment,  the  same  rights  as  are  given 
by  section  55,  Id.,  to  any  creditor  redeeming 
from  the  first  purchaser  ;  that  is,  among  other 
things,  if  his  own  judgment  be  senior  to  that 
of  the  one  coming  to  redeem,  a  right  to  hold 
back  till  his  disbursements  and  judgments  are 
both  paid.  Sec.  55,  sub.  2.  The  57th  section 
declares,  that  if  the  original  purchaser  be  also 
a  creditor,  and  as  such  might  acquire  the  title 
of  any  purchaser,  he  may  avail  himself  of  his 
judgment  in  the  same  manner  and  on  the  same 
terms  herein  prescribed,  to  acquire  the  title 
which  any  creditor  may  have  obtained.  One 
manner  or  term  of  acquiring  such  title  pre- 
scribed in  the  55th  section,  subdivision  2.  is  to 
hold  on  till  both  his  disbursements  and  claim 
as  senior  creditor  be  discharged.  In  both  cases 
he  holds  the  compound  character  of  purchaser 
and  creditor,  though  he  comes  to  that  charac- 
ter in  different  ways. 

Then  came  the  Act  of  May  2o,  1836,  Sess.  L. 
of  that  year,  ch.  525,  p.  793,  which  places  mort- 
gagees or  their  assignees  on  the  same  footing 
with  judgment  creditors,  on  complying  with 
certain  terms.  The  remaining  questions  depend 
mainly  on  the  provisions  in  this  statute. 

I  am  of  opinion  that  a  copy  of  the  mortgage 
was  duly  certified.  A  date  to  the  clerk's  cer- 
tificate might  have  been  very  well,  but  I  can 
conceive  of  no  reason  which  should  render  it 
essential.  Nor  was  a  seal  necessary.  The  words 
of  the  statute  are,  ''duly  certified."  These 
words  do  not  import  a  sealing.  Certificates  of 
officers  need  not,  in  general,  be  sealed.  True, 
by  certain  statutes,  where  they  are  made  evi- 
dence before  a  jury,  instead  of  exemplified  or 
sworn  copies,  a  seal  and  certain  special  forms 
are  required.  Vide,  1  R.  S.,  750,  2d  ed.,  sec. 
26  ;  2  Id. ,  824,  sec.  72.  But  *such  cases  [*55 
are  exceptions.  Had  those  statutes  required 
merely  a  certificate  without  saying  anything 
of  a  seal,  clearly  it  would  not  have  been  neces- 
sary. In  the  case  at  bar,  a  certificate  in  the 
ordinary  form  is  enough. 
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The  papers  were  handed  to  the  sheriff  orig- 
inally, before  the  year  had  expired  ;  but  the 
attorney,  apprehending  it  seems  that  this  might 
be  too  early,  took  them  back,  and  immediately 
redelivered  them,  accompanying  this  with  a 
claim  in  behalf  of  the  relator,  that  no  one  should 
be  allowed  to  redeem  short  of  paying  the  mort- 
gage. Among  these  papers  was  the  relator's 
affidavit  of  the  sum  due  on  the  mortgage, 
sworn  April  6,  1839,  within  one  year  from  the 
time  of  the  sale.  This  date  of  the  affidavit  is 
made  the  great  ground  of  objection  against  the 
relator's  claim;  and  considering  the  strictness 
with  which  creditors  coming  to  redeem  have 
been  in  some  cases  holden  to  forms,  it  is  cer- 
tainly the  most  formidable  objection. 

For  one.  I  am  of  opinion  that  it  should  not 
avail.  I  have  already  endeavored  to  show  that 
there  is  nothing  in  the  Statute  of  Redemption, 
or  in  the  nature  of  things,  which  required  the 
relator  to  postpone  his  application  to  the  sher- 
iff and  the  presentation  of  his  papers  to  the 
last  moment.  It  is  true,  that  an  absolute  right 
to  redeem  does  not  vest  in  the  creditors  till  one 
year  from  the  time  of  the  sheriff's  sale.  2  R. 
S.,  294  ;  2d  ed.,  sec.  50.  But  neither  of  the 
statutes  entitling  judgment  or  mortgage  cred- 
itors to  redeem,  prescribes  in  terms  when  the 
requisite  documents  should  be  presented  to  the 
sheriff.  Id. ,  295,  sec.  60.  The  documents  are 
mere  instruments  of  business — preliminary 
proofs — the  whole  of  which  are  intended  and 
can  operate  as  nothing  more  than  a  check  to 
the  imposition  of  fictitious  claims,  and  as  fur- 
nishing the  means  to  detect  fraud.  In  a  view 
to  these  ends,  the  earlier  they  are  placed  in  the 
sheriff's  hands  the  better.  In  the  case  of  a 
mortgage,  an  entire  copy  must  be  furnished 
which  gives  the  principal  sum.  The  clerk's 
certificate  shows  the  place  where  it  was  re- 
corded; and  the  time  when,  with  other  circum- 
stances, can  be  ascertained  by  search.  Of 
56*]  what  possible  importance  *is  it  that  the 
sheriff  should  be  furnished  with  the  documents 
a  little  earlier  or  later,  provided  fair  time  be 
allowed  to  search  and  inquire  into  the  truth? 
I  should  suppose  it  best  that  this  be  done  soon 
after  the  sale  is  made.  If  the  debtor  redeem, 
the  step  goes  for  nothing.  If  he  do  not,  every 
judgment  or  mortgage  creditor  wants  informa- 
tion. It  sounds  like  a  singular  objection  with 
those  interested  in  having  time,  that  too  much 
has  been  given  them. 

But  it  is  said,  that  if  the  movement  be  very 
early,  the  affidavit  of  the  sum  due  cannot  fix 
it  at  the  time  when  the  creditor  is  entitled  to 
redeem.  The  statute  is,  I  admit,  particular  in 
requiring  an  affidavit  of  the  sum  due  over  and 
above  all  payments,  at  the  time  of  claiming  a 
right  to  purchase.  I  admit,  also,  it  is  desir- 
able that  this  statement  of  amount  due,  as  the 
affidavit  was  probably  required  with  a  main 
view  to  the  credits,  should  be  made  at  the  very 
hour  of  claiming  to  redeem.  I  apprehend, 
however,  that  the  Legislature  could  not  well 
regard  the  danger  of  a  man  whose  property 
had  been  sold  on  execution,  reducing  his 
judgments  or  mortgages  by  payments,  as  very 
formidable.  An  affidavit  of  amount,  if  true 
at  the  time  of  the  sale,  would,  in  almost  ev- 
ery case,  be  applicable  to  the  day  of  redemp- 
tion, except  as  to  the  amount  of  interest  accru- 
ing in  the  meantime  ;  and  this  would  be  gov- 
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erned  by  the  principal  sum  appearing  in  the 
copy  of  the  mortgage.  Payments  after  the  sale 
would,  probably,  be  the  last  thing  which  the 
creditors  would  suspect;  but  if  otherwise.they 
would  have  a  countervailing  advantage  in  the 
time  given  to  inquire.  After  all,  the  affidavit 
concludes  nobody.  If  the  sheriff  be  in  fact 
imposed  upon,  the  sale  will  still  be  holden  void 
or  voidable,  according  to  circumstances,  of 
which  creditors  may  inquire  at  their  leisure. 
The  question  is  one  of  construction  upon  the 
statute;  and  I  see  no  danger  in  allowing  a  pres- 
entation of  papers  at  any  time  after  the  sale. 
The  fraud  to  be  apprehended  from  payment 
would  be  just  as  easily  perpetrated  after  an  affi- 
davit made  in  strict  time,  as  if  it  were  made  be 
fore;  indeed,  more  easily,  with  less  opportunity 
of  detection.  An  early  affidavit  seems  to  be  the 
best  one  for  creditors. 

*May  not  a  mortgage  or  judgment  [*57 
creditor  also  claim  to  redeem  by  giving  notice 
to  the  sheriff  or  purchaser  within  the  year  ? 
True,  his  right  is  inchoate;  but  what  objection 
is  there  to  his  claiming  as  well  as  furnishing 
documents  sub  modo?  It  is  the  claim  of  a 
right,  though  a  conditional  one,  and  may  well 
be  taken  to  become  absolute  at  the  end  of  the 
year  if  the  debtor  do  not  redeem  in  his  time. 
I  should  think  such  a  claim  perfectly  unob- 
jectionable; and  if  so,  it  brings  the  affidavit  of 
the  amount  due,  in  this  case,  down  to  within 
two  days  of  an  actual  claim. 

But  take  from  the  6th  of  April  to  the  25th 
of  May.  Being  anxious  to  save  his  mortgage, 
the  relator  took  time  by  the  forelock.  His  af- 
fidavit is  made  April  6,  and  presented  and  left 
with  the  sheriff  on  the  8th,  before  the  year  had 
expired.  May  25,  after  the  year,  the  relator's 
attorney  signifies  to  the  sheriff  that  the  papers 
will  be  acted  upon.  The  relator  then  had  a 
clear  right  to  interpose  his  claim.  The  inter- 
val between  the  taking  of  the  affidavit  and  the 
claim  of  redemption  amounts  to  about  one 
month  and  a  half.  For  reasons  already  given, 
I  think  such  a  slight  interval  of  time  should 
not  be  regarded  as  a  substantial  departure  from 
the  purposes  of  the  statute.  The  statement  of 
amount  in  the  affidavit  of  April  6,  was  a  suffi- 
cient guide  for  May  25.  It  may  be  considered 
as  substantially  stating  the  true  sum  due  at 
that  time  over  and  above  all  payments.  I  ad- 
mit it  was  not  a  literal  compliance  with  the 
statute;  nor  can  that  be  exactly  satisfied  with- 
out the  creditor  taking  his  commissioner  with 
him  to  the  sheriff  ;  for  it  requires  a  statement 
of  the  true  sum  due  at  the  time  of  claiming  the 
right  to  purchase.  To  execute  the  statute,  we 
must  allow  some  latitude  and  take  a  statement 
which  amounts  to  ordinary  certainty.  The  ob- 
ject is,  reasonable  information;  and  could  any 
one  seriously  doubt,  that  a  balance  on  mort- 
gage due  from  an  insolvent  April  6,  continued 
still  due,  with  added  interest,  May  25,  follow- 
ing ?  I  admit  the  possibility  of  payments  in 
the  meantime  ;  but  I  deny  any  such  probabil- 
ity of  payments  as  should  shake  *the  [*58 
mind  of  a  business  man.  The  statute  does  not 
require  a  statement  in  any  particular  form. 

In  any  view  which  can  be  taken  of  the  affi- 
davit, it  must  be  admitted  that  the  relator  has 
not  literally  complied  with  the  statute.  It 
does  not,  in  terms,  state  the  balance  due  at  the 
moment  when  he  came  to  redeem.  And  its 
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effect  must  ID  a  great  measure  depend  on  the 
inclination  of  the  judicial  mind  to  construe 
the  Act  liberally  in  favor  of  the  debtor  and  his 
redeeming  creditors,  or  so  strictly  as  to  demand 
an  exact  compliance  rather  with  its  words  than 
its  substance  and  spirit.  Looking  at  the  Act 
on  the  liberal  side,  I  have  felt  no  serious  diffi- 
culty in  saving  the  relator's  right  to  have  his 
mortgage  paid.  If  I  am  mistaken  ;  if  a  nar 
row  construction  must  prevail,  as  I  admit  has 
sometimes  been  the  case,  in  respect  to  other 
branches  of  the  Act,  vide,  Waller  v.  Harris, 
20  Wend.,  555,  the  relator  must  lose  his  debt. 
It  was  said  very  soon  after  the  statute  passed, 
that  it  should  be  construed  liberally  in  favor 
of  bidders.  Van  Renssdaer  v.  Sheriff  of  Al- 
bany, 1  Cow.,  510. 

Further  to  explain  what  I  mean  by  a  liberal 
construction  in  this  case  :  the  mortgage  and 
certificate  would  alone  be  sufficient  to  sustain 
the  creditor's  claim  even  in  a  court  of  justice, 
and  throw  the  proof  of  payment  on  the  other 
side  ;  but  to  make  the  case  still  clearer  to  the 
sheriff,  the  statute  has  changed  the  onus  and 
required,  in  addition  to  full  proof  at  the  com- 
mon law,  a  sworn  statement  by  the  creditor 
of  the  true  sum  due  over  and  above  payments 
at  the  time  when  he  interposes  his  claim  to  re- 
dfcem.  A  previous  statement  sworn  to  for  the 
purpose  of  redeeming,  accompanied  with  the 
strong  improbability  that  any  subsequent  pay- 
ments would  be  made,  I  consider,  in  connec- 
tion with  the  documents,  equivalent  to  an  ex- 
press statement  at  the  exact  time.  It  is  not  a 
compliance  in  words  with  the  statute ;  but  I 
claim  for  it  the  same  effect. 

My  own  opinion  is,  therefore,  that  the  relat- 
or is  entitled  to  judgment  on  the  demurrer. 

59*]     "Nelson,  Ch.  J.,  concurred. 

Bronson.  J.  When  a  creditor  comes  to  re- 
deem from  the  original  purchaser,  he  must, 
among  other  things,  present  an  affidavit  of  the 
true  sum  due  on  the  judgment,  decree  or  mort- 
gage, at  the  time  of  claiming  the  right  to  pur- 
chase. 2  R.  S.,  373,  sec.  60;  Stat.  of  1836,  p. 
739,  sec.  2.  The  affidavit  of  the  relator  was 
made  within  a  year  after  the  sale,  and  when 
he  had  no  right  to  redeem.  On  this  point  I 
am  unable  to  agree  with  my  brethren. 

Judgment  for  the  relator. 

Affirmed-4  Denlo,  145 ;  2  N.  Y..  490. 
Explained— 8  Minn.,  513. 

Cited  in— 4  Hill,  611 ;  1  Denio,  245;  3  Denlo,  536;  4 
N.  Y.,  566 ;  1  Lans..  415 ;  24  Hun,  561 ;  10  Barb.,  171. 
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NOTE.— Statute  of  Limitations— Does  not  run  against 
United  States  or  a  State— How  as  to  counties,  etc. 

Compare  People  v.  Gilbert,  18  Jobna.,  227,  note. 

Negotiable  paper— What  sufficient  words  of  nego- 
tiability. See,  In  connection  with  above  case  of  U. 
8.  v.  White.  Raymond  v.  Mlddleton,  29  Pa.  St.,  530  : 
Willete  v.  Phoenix  Bank,  2  Duer,  121. 
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The  Statute  of  Limitations  10,  in  general,  no  de- 
fense to  an  action  by  the  United  States,  on  a  prom- 
issory note;  and  this  though  they  acquired  the  note 
by  way  of  transfer  from  anothrr. 

Otherwise,  if  the  statute  had  begun  to  run  against 
the  note  while  in  the  hands  of  the  person  who  trans- 
ferred it. 

A  plea  of  now  assttmpsit  infra  sex  annos,  is  no  an- 
swer to  a  count  on  a  promissory  note  payable  at  a 
specified  period  after  date. 

Though  a  demurrer  is  interposed  to  the  defend- 
ant's plea,  he  will  still  prevail,  if  the  count  to  which 
the  plea  relates  is  bad  in  substance. 

Otherwise,  where  the  plea  is  to  several  counts,  one 
of  which  is  good  in  substance,  though  all  the  reat  be 
bad. 

A  promissory  note  made  payable  to  the  order  of 
the  person  who  should  thereafter  indorse  the  same, 
is  negotiable. 

And,  semble,  any  words  in  a  bill  or  note  indicating 
that  the  maker  or  other  party  intended  it  to  be  ne- 
gotiable, will  give  it  a  transferable  quality  as  against 
such  party. 

The  United  States  may  sue  in  their  own  name  on  a 
chose  in  action  assigned  to  them,  though  it  be  not 
negotiable. 

Citations— 2  Mason,  311 :  3  Pet.,  12,  30 :  18  Johns., 
227  ;  1  H.  Bl.,  569 ;  Chit,  Bills,  218,  Am.  ed.,  1839  ;  2  Bl. 
Com..  442. 

ON  demurrer.  The  declaration  sought  to 
charge  the  defendants  as  makers  of  a 
promissory  note  dated  August  8,  1825,  by 
which  they,  jointly  and  severally,  for  value  re- 
ceived, promised  to  pay  to  "the  order  of  the 
indorser's  name  at  the  Utica  Bank  eight  'hun- 
dred dollars  and  twenty-five  cents,"  four 
months  after  date.  The  declaration  contained 
*two  counts;  the  first,  describing  the  [*6O 
note  as  payable  to  the  order  of  the  person  who 
should  thereafter  indorse  the  same,  averring 
that  upon  the  making  thereof,  it  was  delivered 
to  one  Samuel  Adams,  who  afterwards,  and 
on  the  same  day,  etc.,  indorsed  it  payable  to 
the  plaintiffs,  and  delivered  it  to  them,  etc. 
The  second  count  alleged,  first,  the  making  of 
the  note,  and  then,  after  setting  it  out  verbatim, 
and  stating  its  delivery  to  said  Adams,  averred, 
that  on  the  same  day,  etc.,  Adams  indorsed  it 
payable  to  the  order  of  the  Navy  Commission- 
ers of  the  United  States,  and  thereupon  deliv- 
ered it  to  the  plaintiffs,  etc. ;  and  further,  that 
the  note  was  made,  executed,  indorsed  and  de- 
livered as  aforesaid,  etc.,  for  the  sole  and  prop- 
er use  of  the  plaintiffs,  to  secure  the  payment 
of  a  debt  previously  due  to  them;  which  facts 
were  well  known  to  the  defendants  at  the  time, 
etc. 

Plea  second,  to  both  counts,  actionon  accre- 
mt  infra  sex  annos,  etc.  Plea  third,  also  to 
both  counts,  non  assumpsit  infra  sex  annos, 
etc.  Plea  fifth,  to  the  second  count  alone,  de- 
nying so  much  thereof  as  alleged  the  note  to 
have  been  made,  executed,  etc.,  for  the  sole 
use  of  the  plaintiffs,  to  secure  the  payment  of 
a  debt  previously  due,  etc. ;  and  as  to  the  re- 
mainder of  the  count,  actio  non  accredit,  etc. 

The  plaintiffs  demurred  to  each  of  the  pleas 
specially,  and  the  defendants  joined  in  demur- 
rer. The  grounds  of  demurrer  are  sufficiently 
indicated  in  the  opinion  of  the  court. 

Mr.  J.  A.  Spencer,  District  Atty.  U.  S., 
for  plaintiffs. 

.'// .  C.  P.  Kirkland.  for  defendants. 

By  the  Court,  Cowen,  J.  The  first  question 
arises  on  the  second  and  third  pleas.  It  is  not 
denied  that  the  plaintiffs  are  in  general  privi- 
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leged  against  the  Statute  of  Limitations;  vide, 
U  8.  v.  Hoar,  2  Mason.  811;  Same  v.  Buford, 
3  Pet.,  12;  People  v.  Gilbert,  18  Johns.,  217;  but  it 
is  insisted  that  the  rule  does  not  apply  to  a  claim 
which  they  take  as  transferees  from  another, 
even  though  they  acquire  the  legal  interest,and 
are,  therefore,  entitled  to  an  action  in  their  own 
61*]  *name.  This  would  no  doubt  be  true, 
if  the  statute  had  begun  to  run  against  the 
claim  while  it  was  in  the  hands  of  the  assign- 
or; but  in  the  case  at  bar  it  did  not.  We  must 
take  it  on  the  pleadings  that  the  plaintiffs  be- 
came holders  and  owners  of  the  note  before  it 
fell  due.  They  took  a  legal  right  in  a  demand 
against  which  the  statute  mignt  have  run  in 
the  hands  of  the  assignors,  had  it  continued 
there  long  enough.  But  the  statute  was  not 
inherent  in  it,  any  more  than  in  land  or  any 
other  propertv  which  may  come  to  be  owned 
by  the  U.  S.  "  Vide,  U.  8.  v.  Buford,  3  Pet., 
12,  30.  The  third  plea  is  admitted  to  be  bad. 
It  is  non  asaumpsit,  infra,  etc. ,  to  a  note  paya- 
ble after  date. 

Though  the  demurrer  be  to  the  pleas,  and 
they  bad,  yet  the  defendants  may  still  prevail 
if  the  counts  be  defective  in  substance.  The 
second  count  is  especially  assailed;  but  con- 
ceding that  to  be  bad,  this  is  not  enough  for 
the  defendants'  purpose.  Upon  the  state  of 
pleading  it  is  sufficient  that  the  first  count  be 
good;  for  the  pleas  are  to  both.  The  objection 
is,  therefore,  of  the  nature  of  a  demurrer  to 
the  whole  declaration,  which  shall  stand  if  any 
one  count  be  good. 

The  first  count  sets  forth  that  the  defendants 
made  and  delivered  their  promissory  note  to 
Samuel  W.  Adams,  and  thereby  promised  to 
pay  to  the  order  of  the  person  who  should  there- 
after indorse  said  note.  It  then  avers  an  in- 
dorsement to  the  plaintiffs  by  Adams.  This 
clearly  entitles  the  plaintiffs  to  sue  in  their  own 
name,  and  would  have  entitled  an  ordinary  per- 
son. The  maker  of  a  note  may  bind  himself 
to  the  bearer  generally;  and  a  promise  to  pay 
such  bearer  as  shall  come  to  the  possession  of 
the  note  in  any  given  mode,  is  but  a  more  lim- 
ited exercise  of  the  same  power.  It  is  like 
making  a  note  payable  in  blank,  which  may 
be  filled  up  by  a  bonafide  holder  with  his  own 
name;  indeed,  it  is  but  a  more  enlarged  form 
of  the  ordinary  promise  to  the  payee  or  order, 
or  the  order  of  the  payee.  If  it  could  have 
effect  in  no  other  way,  we  should  hold  it  pay- 
able to  bearer  generally,  like  a  bill  payable  to 
62*]  *a  fictitious  payee  or  order.  Gibson  v. 
Minet,  1  H.  Bl.,  569.  "it  may,  says  Mr.  Chitty, 
be  collected  from  this  and  its  kindred  cases, 
"that  any  words  in  a  bill,  from  whence  it  can 
be  inferred  that  the  person  making  it,  or  any 
other  party  to  it,  intended  it  to  be  negotiable, 
will  give  it  a  transferable  quality  against  that 
person."  Chit.  Bills,  218,  Am.  ed.  of  1839. 

The  case  may  also  be  considered  in  another 
point  of  view,  even  if  this  note  be  not  strictly 
negotiable,  but  stand  on  the  footing  of  an  or- 
dinary chose  in  action.  The  defendants  have, 
by  the  form  of  the  paper,  given  power  to  any 
one  by  indorsement  to  make  an  assignment  of 
the  debt,  or,  which  is  the  same  thing  in  effect, 
to  point  out  and  fix  the  payee.  This  assign- 
ment is  made  to  the  U.  S. ,  which,  like  the  King 
of  England  or  the  people  of  this  State,  may, 
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with  great  propriety,  and  in  analogy  to  the 
very  principle  which  forbids  the  Statute  of 
Limitations  to  run  against  them,  in  virtue  of 
their  prerogative,  take  the  legal  interest  by  the 
assignment  of  any  chose  in  action.  2  Bl.  Com., 
442;  U.  8.  v.  Buford,  3  Pet.,  12,  30,  per 
McLean,  J. 

On  the  whole,  we  cannot  bring  ourselves  to 
doubt  that  the  first  count  of  the  declaration  is 
good. 

This  disposes  of  the  second  and  third  pleas. 
They  are  both  bad ;  and  cannot  escape  the  con- 
sequence of  being  so,  by  the  attack  which  has 
been  made  upon  the  declaration. 

We  come  now  to  a  consideration  of  the  fifth 
plea,  which  is  to  the  second  count  only.  The 
demurrer  to  this  plea  involves  the  same  course 
of  inquiry  as  the  other  demurrers.  It  is  clear- 
ly bad  in  itself  for  duplicity;  but  claims  and  is 
entitled  to  the  same  privilege  with  the  other 
pleas,  that  of  going  back  and  attacking  the 
count  which  it  professes  to  answer.  In  that 
count,  the  note  is  stated  as  being  payable  to 
the  order  of  the  indorser's  name;  and  the  inter- 
est might  clearly  have  been  fixed  in  anyone  by 
an  indorsement  like  that  which  we  have  sup- 
posed competent  to  transfer  the  note  as  it  is 
described  by  the  first  count.  We  think,  how- 
ever, if  the  U.  S.  are  to  be  treated  as  an  ordi- 
nary *person,  the  legal  interest  in  the  [*63 
note  must  be  considered  as  having  stopped,  and 
is  still  continuing  to  rest  in  the  navy  commis- 
sioners. The  order  of  Adams  runs  to  them; 
and  although  enough  appears,  perhaps,  to  raise 
an  equitable  interest  in  the  U.  S.,  yet,  proper- 
ly, either  Adams  should  have  indorsed  and  de- 
livered the  note  to  the  U.  S. ,  or,  at  least,  the 
Navy  Commissioners  should  have  done  so  after 
his  indorsement  to  them.  We  want  to  see  a 
legal  interest  in  the  party  who  sues  a  note.  It 
is  not  enough  that  he  be  a  mere  cextui  que  trust 
under  a  special  indorsement  to  another. 

But  we  think  the  second  count  contains 
enough  to  show  an  oral  assignment  to  the  U. 
S.  The  note  is,  in  itself,  available  as  against 
the  makers  in  the  name  of  any  actual  indorsee, 
of  Adams  or  any  other.  He  made  his  order  in 
favor  of  the  Navy  Commissioners.  But  con- 
nected with  this,  there  is  an  averment  which 
gives  another  character  to  the  whole  transac 
tion.  It  is,  that  all  this  machinery  was  origi- 
nally got  up  by  makers,  indorser  and  indorsees, 
to  secure  a  debt  actually  due  to  the  U.  S. ;  and 
that  the  note  was  made  and  immediately  in- 
dorsed to  the  commissioners,  but  delivered  to 
the  U.  S.  for  that  purpose.  In  short,  the 
amount  of  the  averment  is,  that  the  note, 
though  not  in  form  payable  to  the  U.  S.  was 
in  effect  assigned  to  them  on  the  very  day  of 
its  date  for  a  valuable  consideration,  viz. :  the 
precedent  debt  due  from  some  one  to  them. 

We  entertain  no  doubt,  on  reflection,  that 
the  U.  S.  hold  the  same  prerogative  for  the 
purpose  of  taking  by  assignment  the  legal  in- 
terest in  a  chose  in  action,  as  the  King  or 
Queen  Regent  of  England. 

The  result  is,  that  judgment  must  be  given 
for  the  U.  S.  upon  all  the  demurrers. 

Judgment  for  plaintiffs. 

Cited  in— 66  N.  Y.,  21;  23  Am.  Rep.,  13;  76  N.  Y..  356; 
7  Barb.,  207 ;  8  Barb..  197,  260 ;  67  Barb.,  306 ;  98  U.  S., 
489 ;  51  Ind.,  91 ;  35  Am.  Rep.,  63 ;  63  Ala.,  553. 
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*REED,  Burvivor,  etc., 


PRATT    AND    TAYLOR,    Impleaded    with 
Others. 

Action   on  Judgment—  Pleading—  Non-  Appear- 
ance of  Defendant*  in  Original  Action. 

In  debt  against  several  on  a  Judgment  of  the  Su- 
preme Court  of  Ohio,  two  of  them,  viz.:  P.  and  T., 

E  leaded  that  it  was  void  for  want  of  Jurisdiction, 
aving  been  rendered  in  a  suit  of  which  neither  they 
nor  their  co-defendants  had  notice,  and  that  none  of 
them  appeared  therein,  etc.  Replication,  that  P.  and 
T.  employed  an  attorney  to  appear  in  the  suit,  and 
did,  by  said  attorney,  so  appear,  as  well  for  them- 
selves as  for  the  other  defendants,  etc.  On  demurrer 
to  the  replication,  it  was  sustained,  and  the  matter 
contained  in  it  held  sufficient  to  estop  P.  and  T.  from 
alleging  either  their  own  non-appearance  or  that  of 
the  other  defendants. 

Whether  any  of  the  defendants  could  be  allowed, 
In  such  case,  to  set  up  their  non-appearance  in  con- 
tradiction of  the  record,  quaere. 

A  Judgment  of  a  domestic  court  of  record,  im- 
porting: that  the  defendant  appeared  by  attorney, 
cannot  be  avoided  collaterally  by  showing  that  the 
appearance  was  without  authority:  the  party's  sole 
remedy  being  by  motion  to  the  court  which  ren- 
dered the  Judgment. 

Citations—  6  Wend..  447  ;  8  Wend..  483. 

r\EMURRER  to  replications.  The  action 
\J  was  debt  on  a  judgment  in  the  Supreme 
Court  of  Ohio,  rendered  against  Hiram  Pratt, 
William  F.  P.  Taylor,  Gilbert  Knapp,  Elipha- 
let  Tinker  and  Charles  Forsyth. 

The  defendants,  Pratt  and  Taylor,  pleaded 
several  pleas;  the  third  of  which  was,  that  all 
the  defendants  were  non-residents  of  Ohio, 
when  the  suit,  which  resulted  in  the  judgment, 
was  brought,  and  that  they  continued  so  until 
after  the  judgment  was  recovered;  that  neither 
was  arrested  in  said  suit,  or  personally  served 
with  process,  etc.  ;  that  they  did  not  appear, 
etc.,  nor  did  they  authorize  any  attorney,  etc.,  to 
appear,  etc.  The  said  Pratt  and  Taylor  pleaded 
a  fourth  plea,  alleging  the  like  with  respect  to 
the  defendant  Knapp  ;  also  a  fifth  and  sixth 
plea,  alleging  in  each  the  same  facts  in  regard 
to  the  defendants  Tinker  and  Forsyth,  respect- 
ively. None  of  the  defendants,  save  Pratt  and 
Taylor,  interposed  any  plea. 

The  plaintiff  replied  to  the  third  plea,  that 
the  defendants,  Pratt  and  Taylor,  authorized 
A.  &.  S.,  attorneys,  etc.,  to  appear,  and  that, 
by  said  attorneys,  they  did  appear,  etc.,  as  well 
65*]  *for  the  said  Pratt  and  Taylor,  as  for 
the  other  defendants,  viz.:  Knapp,  Tinker  and 
Forsyth,  etc.;  praying  judgment  whether 
Pratt  and  Taylor  ought  to  be  permitted  to  al- 
lege non-appearance  against  their  own  act,  etc. 
To  the  fourth  plea,  the  plaintiff  replied  the 
like  estoppel  of  Pratt  and  Taylor  against  set- 
ting up  the  non-appearance,  etc.,  of  the  de- 
fendant Knapp  ;  and  to  the  fifth  and  sixth 
pleas,  the  same  as  to  the  defendants  Tinker 
and  Forsyth,  respectively. 

The  defendants,  Pratt  and  Taylor,  demurred 
to  the  above  •  replications,  and  the  plaintiff 
joined  in  demurrer. 

Mr.  S.  G.  Haven,  for  defendants. 

Mr.  W.  H.  Green,  for  plaintiff. 


NOTE.— Constitutional law— Foreign  judgmen  ts— Ef- 
fect of— How  far  those  of  other  States  are  conclusive. 
See  Hitchcock  v.  Aicken,  1  Cai.,  460.  note  ;  Pawling 
v.  Willson,  13  Johns.,  192,  note ;  Vandenheuvel  v. 
United  Ins.  Co.,  2  Johns.  Cas.,  451,  note. 


/>'.//  the  Court,  Co  wen,  </.  On  the  pleadings, 
the  case  is  this :  these  five  defendants  were- 
sued  in  the  Supreme  Court  of  Ohio;  and  all  ap- 
peared by  attorneys  under  the  retainer  of  Pratt 
and  Taylor.  These  two  authorized  the  attor- 
neys to  appear  for  the  whole.  Judgment  was 
accordingly  obtained  against  all.  Now,  in  a 
suit  here  against  all  upon  that  judgment,  Pratt 
and  Taylor,  the  only  parties  brought  into 
court,  plead  a  want  of  jurisdiction  in  the  Court 
of  Ohio,  on  the  ground  (inter  alia)  that  there 
was  no  appearance  in  that  court.  This  I  think 
they  are  clearly  estopped  to  do  even  independ- 
ently of  the  more  general  question,  whether 
the  appearance  of  an  attorney  without  author- 
ity, would  not  of  itself  be  an  estoppel.  They 
were  themselves  the  authors  of  a  retainer  and: 
appearance,  steps  which  led  the  plaintiffs  to  go- 
on and  take  judgment  against  all;  and  now  they 
alone  (not  the  defendants  for  whom  they 
caused  the  appearance)  set  up  the  want  of  au- 
thority. This  is  in  the  face  of  their  own  act 
which  led  not  only  to  the  judgment  in  Ohio, 
but  the  action  of  debt  here.  To  allow  them  to 
plead  as  they  have  done,  would  be  to  legalize 
the  grossest  iniquity  in  direct  terms.  We  need 
not  inquire  how  it  would  be  as  to  the  other  de- 
fendants. They  do  not  plead.  Pratt  and  Taylor 
have  raised  against  themselves  an  estoppel  in 
pats;  and  carried  *it  into  the  record.  [*66 
They  are  precluded  from  all  right  to  plead  as 
they  have  done,  by  a  double  estoppel. 

I  am  by  no  means  prepared  to  admit,  even 
had  the  other  defendants  pleaded  their  non- 
appearance,  that  we  could  have  allowed  their 
plea.  We  certainly  could  not  in  respect  to  a 
judgment  of  our  own  ;  but  should  have  put 
them  to  a  motion  grounded  on  merits,  when 
we  might  have  opened  the  judgment  upon 
terms.  The  appearance  of  an  attorney  in  a 
court  of  record,  whether  with  or  without  act- 
ual authority,  is  a  good  appearance  as  to  the 
court,  and  so  far  binding  on  the  party  that  he 
cannot  question  its  validity  in  a  collateral  way. 
Constitutionally,  we  are  bound  to  give  full 
faith  and  credit  to  a  record  or  judicial  pro- 
ceeding in  a  neighboring  State  which  asserts 
the  fact  of  appearance  by  an  attorney  in  one 
of  its  courts.  That  measure  of  faith  could 
hardly  be  called  full,  which  should  allow  to  oe 
raised  collaterally,  a  question  against  which 
our  own  records  would  conclude.  It  is  by  no 
means  clear,  therefore,  that  the  party  aggrieved 
should  not  be  turned  over  to  the  foreign  court 
for  relief.  But  on  this  point  it  is  not  now  nec- 
essary to  pronounce  definitively.  There  must 
be  judgment  for  the  plaintiff  on  the  ground  of 
estoppel  as  against  Pratt  and  Taylor. 

Bronson,  ./. ,  dissenting.  If  the  plaintiff 
had  replied  that  all  the  defendants  did  appear 
in  the  Ohio  suit,  the  record,  when  produced, 
if  it  showed  an  appearance  of  all  by  attorney, 
would  have  been  prima  facie  evidence  that 
they  were  regularly  in  court.  Shumway  v. 
Stillman,  6  Wend.,  447.  Should  the  defend- 
ants, Pratt  and  Taylor,  then  give  evidence  to 
show  that  the  attorney  bad  no  authority  to  ap- 
pear for  the  other  defendants,  and  it  should 
thereupon  be  answered  that  Pratt  and  Taylor 
employed  and  authorized  the  attorney  to  ap- 
pear for  all,  it  would  then  be  a  question  for 
the  court  and  jury  upon  the  evidence  whether 
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Pratt  and  Taylor  were  not  concluded  by  their 
act  in  employing  the  attorney  for  all,  from  set- 
ting up  his  want  of  authority  as  to  the  defend- 
ants Knapp,  Tinker  and  Forsyth.  Questions 
67*j  *of  a  similar  character  have  often  arisen 
upon  evidence,  but  I  have  not  met  with  any 
case  where  they  have  been  made  by  the  plead- 
ings. Estoppels  by  matter  of  record  or  in 
writing  may,  and  sometimes  must  be  pleaded, 
if  the  party  intends  to  rely  on  them  ;  but  such 
is  not  the  rule  in  relation  to  estoppels  in  pats. 
In  Welland  Canal  Go.  v.  Hathaway,  8  Wend., 
483,  it  was  said  by  Nelson,  J.,  that  estoppels  in 
pais  cannot  be  pleaded,  but  are  given  in  evi- 
dence to  the  court  and  jury.  I  see  no  reason 
for  questioning  the  correctness  of  that  remark.1 
Judgment  for  plaintiff. 

Explained— 34  N.  J.  L..  289. 

Cited  in— 32  N.  Y.,  64 ;  1  Duer,  154;  10  Leg.  Obs.,180; 
37  Mo.,  306 ;  54  Am.  Dec.  617 ;  33  Me.,  124. 

1.— See  the  observations  of  Cowen,  J.,  in  People  v. 
Turnpike  Co.,  23  Wend.,  230,  and  the  cases  there  re- 
ferred to. 


THE  PEOPLE  v.  CONKLIN. 

Death  of  Citizen  Seised  of  Lands — Alien  Heirs 
— Devise  to  Wife  for  Life — Devises  in  Remain- 
der to  Alien  Relatives — Death  of  Devisees  in  Re- 
mainder Prior  to  Death  of  Widow — Escheat — 
Ejectment  by  People —  Capacity  to  Take  by 
Descent — Alienage. 

M.,  an  American  citizen,  died  seised  of  certain 
lands  in  1779,  leaving  no  lawful  issue  and  no  blood 
relatives,  save  such  as  were  aliens.  By  his  will  he 
devised  all  his  real  estate  to  his  wife,  also  an  Ameri- 
can citizen,  to  hold  during  her  life,  remainder  to  bis 
two  sisters  and  seven  nephews  and  nieces,  as  tenants 
in  common,  in  fee;  empowering  his  executors  to 
sell  the  lands  after  his  wife's  death,  and  divide  the 
proceeds  equally  among  the  devisees  in  remainder. 
The  will  further  provided,  that  in  case  any  of  the 
devisees  in  remainder  died,  before  such  division, 
leaving  lawful  issue,the  latter  should  take  the  share 
to  which  the  parent,  if  living,  would  have  been  en- 
titled. The  devisees  in  remainder  all  died  aliens  pri- 
or to  September,  1828 ;  one  of  them  (a  nephew)  leav- 
ing a  son  named  E.  E.,who  became  naturalized  Sep- 
tember 3, 1828.  The  widow  died  in  1832.  In  eject- 
ment by  the  people,  claiming  the  lands  devised  on 
the  ground  of  their  having  escheated  to  the  State, 
held,  that  E.  E.  took  no  interest  in  them,  either  as 
devisee  or  heir,  which  could  avail  him  as  against  the 
plaintiffs,  and  that  the  latter  were  entitled  to  re- 
cover. 

The  fee  was  not  in  abeyance  during  the  life  of  the 
widow,  but  the  remainder  vested  in  interest  on  the 
death  of  the  testator ;  and  though  the  devisees  in 
remainder  died  before  they  were  entitled  to  the  pos- 
session, their  estate  would  have  descended  had  they 
left  heirs  capable  of  inheriting. 

The  capacity  to  take  by  descent  must  exist  at  the 
time  the  descent  happens. 

Though  aliens  may  take  lands  by  purchase  (e.  g., 
under  a  devise),  neither  they  nor  a  purchaser  under 
them  can  hold  as  against  the  State. 

NOTE. — Aliens—  Rights  of,  as  to  real  property.  See, 
generally,  Jackson  v.  Beach,  1  Johns  Cas.,  399,  note ; 
Jackson  v.  Lunn,  3  Johns.  Cas.,  109,  note ;  Kelly  v. 
Harrison,  2  Johns.  Cas.,  29,  note;  Mick  v.  Mick,  10 
Wend.,  379,  note. 

In  connection  with  the  above  case  of  People  v. 
Conklin,  see.  also.  Wadsworth  v.  Wadsworth,  12  N. 
Y.,  376 ;  Munro  v.  Merchant,  28  N.  Y.,  9  ;  Lareau  v. 
Davingnon,  5  Abb.  Pr.,  N.  S.,  367  :  Overing  v.  Rus- 
sell, 32  Barb.,  263 ;  Mooers  v.  White,  6  Johns.  Ch., 
360;  Bradstreet  v.  Supervisors.  13  Wend.,  546:  Poss 
v.  Crisp.  20  Pick.,  121 ;  Scanlan  v.  Wright,  13  Pick., 
523 :  Wilbur  v.  Tobey,  16  Pick.,  179 :  Smith  v.  Zaner, 
4  Ala.,  99;  Fairfax  v.  Hunter,  11  TJ.  S.  (7Cr.),603; 
Crosse  v.  De  Valle,  68  U.  S.  1  (Book  XVII.,  515,  Law 
ed.);  Vaux  v.  Nesbit,  1  M'Cord,  Ch.,  332. 
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*An  alien  is,  in  general,  incapable  of  taking  [*6S- 
or  transmitting  an  estate  in  lands  by  descent. 

Semble,  where  an  alien,  having  acquired  lands  by 
purchase,  is  afterwards  naturalized  before  office 
found,  his  title  becomes  thereby  confirmed,  so  that 
he  may  hold  even  as  against  the  State.  Otherwise, 
where  his  claim  is  by  descent. 

Devisees  in  remainder,  though  aliens,  can  take 
and  hold  as  against  the  heir,  and  all  others  except 
the  State. 

A  remainder  in  fee,  dependent  on  a  valid  life  es- 
tate, may  escheat  before  the  death  of  the  tenant  for 
life. 

Where  lands  are  devised  to  aliens  with  a  power  to 
executors  to  sell,  etc.,  an  entry  by  the  people  extin- 
guishes the  whole  estate,  and  the  power  along 
with  it. 

Citations— 7  Cr.,  603, 619;  1  McCord.Ch.  352 ;  1  Pow- 
ell, Dev.,  259,  ed.  1838 ;  2  Kent,  Com.,  54,  4th  ed.:  7 
Wend.,  333;  10  Wend.,  9;  21  Wend..  128;  Fitz.  N.  B., 
58,  59 ;  144,  B,  203 ;  1  R.  S.,  282,  sec.  1 ;  718,  sec.  2 :  3  Bl. 
Com.,  168, 169 ;  Vin.  Escheat,  L,  pi.  4,  5, 14. 19 ;  C,  pi. 
4  ;  1, 2,  pi.  1.  3 ;  A,  pi,  12 ;  Litt.,  348  ;  Co.  Litt.,  215  b,- 
Cruise,  Dig.,  tit.  30,  sec.  35 :  Com.  Dig.  Escheat,  B. 
II.;  Watk.  Desc.  4,  and  n.  m.  Lond.  ed.,  1801 ;  Stat. 
1831,  p.  158,  ch.  116. 

"P  JECTMENT  to  recover  the  premises  known 
Jj  as  No.  54  Broad  St.  in  the  City  of  N.  Y., 
on  the  ground  that  the  same  had  escheated  to 
the  people  of  this  State,  tried  before  Edwards, 
C.  Judge,  at  the  N.  Y.  Circuit,  in  October, 
1840.  Manuel  Myers,  an  American  citizen, 
died  seised  of  the  premises  in  question  in  May, 
1799,  leaving  no  lawful  issue,  and  leaving  no 
blood  relatives  except  such  as  were  aliens  and 
natives  of  Germany.  By  his  last  will  he  de- 
vised all  his  real  estate  to  his  wife,  Judith,  for 
life,  and,  after  her  death,  to  his  two  sisters  and 
seven  nephews  and  nieces,  named  in  the  will, 
"and  to  their  respective  heirs  and  assigns  for- 
ever, equally  to  be  divided  between  them, 
share  and  share  alike."  And  for  the  more 
equal  and  easy  division  of  the  estate,  he  em- 
powered his  executor,  after  the  death  of  his 
wife,  to  sell  and  convey  the  lands,  and  divide 
the  proceeds  among  the  nine  devisees  in  re- 
mainder. Then  came  a  clause  as  follows: 
"Item.  In  case  any  or  either  of  my  said  sisters, 
nephews  or  nieces  above  named,  shall  happen 
to  die  before  a  division  of  my  real  estate  is 
made,  leaving  lawful  issue,  then  it  is  my  will 
that  such  issue  shall  stand  and  be  in  the  place 
and  stead  of  his,  her  or  their  parent  so  dying, 
and  shall  have,  receive  and  take  the  part,  share 
and  portion  of  my  estate,  or  the  money  arising 
from  the  sale  thereof,  to  which  such  parent,  if 
living,  would  have  been  entitled  by  virtue  of 
this  will." 

The  widow  of  the  testator,  who  was  a  native 
citizen  of  the  U.  S.,  died  in  December,  1832. 
All  of  the  *nine  devisees  in  remainder  [*6O 
were  aliens  at  the  death  of  the  testator,  and 
they  all  died  aliens  prior  to  September,  1828. 
Josel  Englehardt,  who  was  a  nephew  of  the 
testator  and  one  of  the  nine  devisees  in  remain- 
der, left  a  son  named  Edward  Englehardt,  a 
grand-nephew  of  the  testator,  who  is  still  liv- 
ing. He  became  a  naturalized  citizen  of  the  U. 
S.  Septembers,  1828. 

On  this  state  of  facts,  the  jury  found  a  ver- 
dict for  the  people,  subject  to  the  opinion  of 
the  court  on  a  case,  with  liberty  to  turn  the 
same  into  a  special  verdict  or  bill  of  exceptions. 

Mr.  W.  Hall,  Atty-Oen.,  for  the  people. 

Mr.  S.  Stevens,  for  defendant. 

By  the  Court,  Bronson,  J.  Under  the  will 
of  Manuel  Myers,  his  widow,  Judith,  took  an 
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estate  for  life  in  the  lands;  and  the  nine  other 
devisees  named  in  the  will  took  a  vested  re- 
mainder in  fee,  as  tenants  in  common.  Al- 
though the  devisees  in  remainder  were  aliens, 
thry  could  take  lands  by  purchase,  which  in- 
cludes a  title  by  devise,  though  they  could  not 
hold  as  against  the  State.  There  is  no  differ 
ence  in  this  respect  between  a  title  by  devise 
and  any  other  form  of  acquiring  the  land  by 
purchase.  Fairfax  v.  Hunter.  7  Cr.,  603,  619; 
Vaux  v.  Nesbit,  1  McCord,  Ch.,  352;  1  Pow., 
Dev.,  259.  ed.  1838.  The  clause  which  follows 
in  the  will,  relating  to  the  issue  of  such  of  the 
devisees  in  remainder  as  might  die  before  a 
division  of  the  property,  was,  I  think,  only  in- 
tended to  express  more  fully  the  purpose  of 
the  testator  that  the  devisees  should  take  as 
tenants  in  common,  so  that  the  share  of  any 
one  who  might  die  during  the  continuance  of 
the  life  estate  should  go  to  his  or  her  heirs, and 
not  to  the  surviving  devisees.  I  do  not,  there- 
fore, think  it  necessary  to  consider  the  ques- 
tions which  might  arise  if  this  clause  were  re- 
garded as  an  independent  provision,  intended 
to  give  a  new  direction  to  the  estate  on  the 
7O*]  death  of  one  *of  the  nine  devisees,  leav- 
ing issue,  before  a  division  of  the  property. 
The  testator  disposed  of  the  whole  estate  to  the 
widow  and  other  devisees  named  in  the  will, 
without  any  devise  over. 

It  follows  from  this  view  of  the  case,  that 
Edward  Englehardt  cannot  take  the  share  of 
his  father  Josel — one  ninth  part  of  the  property 
— as  a  devisee.  He  must  make  title  to  that  share 
as  heir  at  law  to  his  father;  and  then,  there  are 
several  difficulties  in  his  way.  He  was  an  alien, 
not  only  at  the  death  of  the  testator,  but  at  the 
death  of  his  father;  and  an  alien,  although  he 
may  take  lands  by  purchase,  cannot  take  by 
descent;  for  the  law,  which  does  nothing  in 
vain,  will  not  cast  an  estate  upon  one  who  can- 
not hold  it. 

There  is  nothing  in  the  suggestion  that  the 
descent  was  suspended  until  the  death  of  the 
tenant  for  life.  The  fee  was  not  in  abeyance. 
The  remainder  was  clearly  vested  in  interest, 
though  not  in  possession;  and  although  the  re- 
mainder-men died  before  they  were  entitled  to 
the  possession,  their  estate  would  undoubtedly 
have  descended  had  they  left  heirs  capable  of 
inheriting  it.  But  they  left  no  such  heirs.  Ed- 
ward Englehardt  was  afterwards  naturalized; 
but  that  will  not  help  him,  for  the  capacity  to 
take  must  exist  at  the  time  the  descent  hap- 
pens. In  answer  to  this  objection  we  were  re- 
ferred to  cases  where  it  has  been  held,  that 
naturalization  sometimes  has  a  retroactive  ef- 
fect, and  confirms  a  defective  title  previously 
vested  in  the  alien.  Those  are  cases  where  the 
alien  had  acquired  lands  by  purchase,  in  which 
mode  he  may  take,  and  was  then  naturalized 
before  office  found.  But  in  this  case,  the  alien, 
must  claim  by  descent;  and  as  he  could  not 
take  lands  in  that  way,  he  had  no  estate  or  ti- 
tle to  be  confirmed  by  the  naturalization.  He 
took  nothing  on  the  death  of  his  father  ;  and 
naturalization,  though  it  may  confirm  a  de- 
fective title,  will  not  confer  an  estate. 

But  if  Edward  Englehardt  had  been  a  native 
citizen  of  this  State,  I  do  not  see  how  he  could 
make  title  to  his  father's  share  of  the  property. 
71*]  His  father,  Josel,  who  was  *himself  an 
alien,  had  no  inheritable  blood,  and  could  not 
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transmit  the  estate  to  his  posterity.2  Kent, Com. , 
54,  4th  ed.  There  is  another  form  of  stating  the 
difficulty,  which  amounts  to  the  same  thing. 
Although  an  alien  may  take  lands  by  devise, 
or  in  any  other  form  of  purchase,  he  cannot 
hold  as  against  the  State.  The  people  may  im- 
mediately enter — formerly  by  writ  of  escheat, 
and  now  by  ejectment — and  oust  him  of  the 
possession.  Ir  the  alien  convey  before  office 
found,  the  purchaser  will  not  acquire  a  title, 
as  against  the  State  ;  and  if  he  die  and  the  heir 
enter,  he  must  take  the  land,  if  he  can  take  at 
all,  subject  to  the  prior  and  better  title  of  the 
people  by  escheat.  In  this  case,  the  title  of  the 
people  dates  back  to  the  death  of  Manuel  My- 
ers, and  overreaches  the  subsequent  descent,  if 
there  could  be  one,  from  Josel  to  his  son,  Ed- 
ward. The  descent  could  not  take  away  the 
title  by  escheat  which  had  already  vested  in 
the  people. 

Edward  Englehardt  cannot,  therefore,  make 
title  to  any  part  of  the  property  as  heir  at  law 
to  his  father. 

It  is  then  said  that  Edward  is  entitled  to  the 
whole  of  the  property  as  the  heir  at  law  of 
Manuel  Myers,  his  great  uncle.  There  are  sev- 
eral insuperable  objections  to  this  claim.  1. 
Edward  was  an  alien  at  the  time  Manuel  Myers 
died  and,  consequently,  incapable  of  taking  by 
descent.  2.  He  is  obliged  to  trace  the  descent 
through  his  father  Josel,  and  his  grandmother 
Speula,  the  sister  of  Manuel  Myers,  both  of 
whom  were  aliens;  and  at  the  common  law  no 
one  can  make  title  by  descent  through  an  alien 
ancestor.  The  Statute  of  1830  will  not  help 
him,  because  it  was  passed  since  the  death  of 
Manuel  Myers.  Jackson  v.  Oreen,  7  Wend., 
333;  Jackson  v.  Fitz  Simmons,  10 Id.,  9;  and  see, 
People  v.  Irvin.21  Id.,  128.  And  3.  Manuel 
Myers  disposed  of  the  whole  estate,  and  there 
was  nothing  left  to  descend  to  his  heirs.  The 
remainder-men,  though  aliens,  could  take  and 
hold  until  office  found.  The  heir  could  not 
enter  upon  them.  They  had  a  good  title,  ex- 
cept as  against  the  State.  1  Pow.  Dev.,  259, 
ed.  of  1838;  Fairfax  v.  Hunter,  7  Cr. ,  603, 619: 
*Vauxv.  Nesbit,  1  McCord.  Ch.,  352.  It[*72 
is  quite  clear,  therefore,  that  Edward  cannot 
make  title  as  heir  to  Manuel  Myers. 

But  it  was  said  that  there  could  be  no  escheat 
so  long  as  there  was  a  lawful  tenant  of  the  free- 
hold; or,  in  other  words,  that  the  remainder  in 
fee  dependent  on  the  life  estate  of  Mrs.  Myers, 
could  not  escheat  until  her  death  in  1832;  and 
at  that  time,  Edward  Englehardt,  having  been 
previously  naturalized,  had  a  capacity  to  take 
and  hold  as  heir.  The  books  to  which  we  were 
referred  in  support  of  this  position  do  not  bear 
the  counsel  out.  Of  the  authorities  cited,  the 
one  which  seems  most  in  point,  is  Fitz.  N.  B., 
144,  B.  But  the  learned  author  was  not  there 
speaking  so  particularly  of  the  title  by  escheat, 
as  he  was  of  the  form  of  the  remedy.  After 
putting  a  case  where  the  lord  shall  have  a  writ 
of  escheat,  he  adds,  in  the  passage  cited:  "But 
if  a  man  be  a  tenant  for  life,  the  remainder  in 
fee  unto  a  stranger  and  his  heirs,  and  after- 
wards the  stranger  [remainder-man]  dieth 
without  heir,  and  afterward  the  tenant  for  life 
dieth;  the  lord  shall  not  have  a  writ  of  escheat, 
because  the  tenant  for  life  was  tenant  to  the 
lord,  and  not  he  in  the  remainder.  But  there 
the  lord  shall  have  a  writ  of  intrusion,  if  a 
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stranger  enter  on  the  land  after  the  death  of 
tenant  for  life."  Whether  a  "writ  of  escheat," 
or  of  "intrusion,"  was  the  most  appropriate 
remedy  in  the  case  put,  we  need  not  inquire, 
for  in  this  State  the  remedy  is  now  by  eject- 
ment in  all  cases.  1  R.  8.,  282,  sec.  1.  Fitz- 
herbert  does  not  say,  that  the  remainder  could 
not  escheat  so  long  as  the  life  estate  continued, 
but  the  contrary  may  be  inferred  from  his  lan- 
guage. He  says:  "The  lord  shall  have  a  writ 
of  intrusion;"  thus  giving  him  the  same  rem- 
edy against  the  stranger  who  entered  after  the 
death  of  the  tenant  for  life,  that  the  remainder- 
man would  have  had.  if  living.  See,  F.  N.  B., 
203;  3  Bl.  Com.,  168,  169.  But  we  need  not 
resort  to  any  doubtful  inference  to  show  that  a 
remainder  or  reversion  may  escheat.  Fitzher- 
bert,  himself,  tells  us  at  another  page,  that 
there  is  in  the  Register  the  form  of  a  "writ  of 
73*]  waste  for  the  lord  by  escheat,  who*hath 
the  reversion  by  escheat."  P.  58,  G.  Thus 
it  will  be  seen,  that  the  lord  may  not  only  take 
.a  reversion  by  escheat,  but  that  he  has  the  same 
remedy  for  waste  done  by  the  tenant  for  life 
that  the  reversioner  would  have  had,  if  living. 
And  to  that  effect  is  Viner,  Escheat,  L,  pi.  4,5, 
14.  And  according  to  Litt.,  sec.  348,  and  Co. 
Litt. ,  215  b,  the  lord  may  have  the  reversion  by 
•escheat,  and  distrain  on  the  tenant  for  life  for 
the  subsequently  accruing  rent.  And  see, 
Ouise,  Dig.,  tit.  30, sec.  35.  "A  reversion  is 
held,  as  well  as  the  particular  tenancy,  and  it 
shall  escheat  to  the  lord."  Vin.  Abr.,  Escheat, 
•C,  pi.  4.  "If  reversion  escheats  to  the  lord,  and 
the  tenant  for  life  dies,  and  a  stranger  abates, 
writ  of  intrusion  lies."  Again;  "If  tenant  [in 
fee]  leases  for  life,  and  dies  without  heir,  and 
the  tenant  for  life  dies,  the  lord  shall  have  the 
writ  of  escheat;  for  the  tenant  [in  fee]  did  not 
•die  seised,  and  also  the  reversion  was  vested  in 
the  lord  before  and,  therefore,  may  have  a  writ 
of  intrusion,  or  enter  and  have  assize."  Vin. 
Escheat,  I,  2,  pi.  1,  3.  It  is  quite  obvious,  that 
so  far  as  relates  to  the  present  inquiry,  there 
«an  be  no  difference  between  a  reversion  and  a 
remainder.  But  Viner,  Escheat,  A, pi.  12,  says: 
"If  he  in  remainder  be  attainted  of  felony,  it 
[the  remainder]  shall  escheat."  Again;  "If  a 
remainder  escheats,  and  the  lord  brings  action 
•of  waste,  the  writ  shall  be,  which  he  holds  of 
him."  Vin.  Escheat,  L,  pi.  19;  and  see,  Com. 
Dig.  Escheat,  B.  II.;  Watkins,  Descents,  4, 
-and  n.  m,  Lond.  ed.,  1801.  After  mentioning 
in  the  text,  that  a  remainder  of  inheritance, 
whether  vested  or  contingent,  is  transmissible 
to  the  heirs  of  the  person  to  whom  limited,  he 
adds  in  the  note,  that  "consequently,  where 
such  remainder  is  in  fee,  it  shall  escheat  for 
default  of  heirs.  And  the  lord  may  maintain 
waste,  as  the  remainder-man  might  have  done. 
But  he  shall  not  have  a  writ  of  escheat  during 
the  life  of  the  particular  tenant;  though  he 
shall  have  a  writ  of  intrusion  if  a  stranger  en- 
ter on  his  [tenant's]  death.  For  a  remainder 
is  held  of  the  lord,  as  well  as  a  reversion,  or 
particular  tenancy.  But  note,"  he  says,  "this 
74*]  is  confined  to  a  remainder  in  fee;  for  *a 
remainder  in  tail  is  held  of  the  donor  and, 
•consequently,  cannot  escheat  to  the  lord  of 
whom  it  is  not  holden."  These  authorities  are 
full  to  the  present  purpose;  and  they  show, 
that  a  remainder  or  reversion  will  escheat,  as 
well  as  an  estate  in  possession;  and  that  the 


lord  may  have  the  same  remedies  against  the 
tenant  for  life  for  waste  done,  or  rent  in  arrear, 
that  the  reversioner  or  remainder-man  had 
while  the  estate  continued  in  him.  In  short,  the 
lord  takes  the  interest  and  comes  into  the  place 
of  him  who  had  the  reversion  or  remainder. 

There  are  with  us  two  cases  in  which  lands 
escheat.  First,  where  the  tenant  in  fee  dies 
seised,  leaving  no  heir  capable  of  inheriting 
the  property,  and  making  no  valid  disposition 
of  it  by  will;  and  second,  where  lands  are  pur- 
chased by  an  alien,  who  cannot  hold  as  against 
the  State.  In  both  of  these  cases,  the  property 
immediately  reverts  to  and  vests  in  the  people, 
as  the  original  and  ultimate  proprietors  of  all 
the  lands  within  the  State.  If  there  be  an  out- 
standing life  estate,  the  people  will  not  be  en- 
titled to  the  possession  until  that  estate  has 
terminated;  but  this  cannot  affect  their  title  to 
the  fee. 

In  this  case,  if  the  devise  in  fee  was  void  on 
the  ground  that  the  devisees  were  aliens,  then 
the  reversion  continued  in  the  testator;  and  on 
his  death  without  lawful  heir,  it  vested  in  the 
people  by  escheat.  But  if,  as  I  take  the  law 
to  be,  the  devise  in  fee  was  valid,  then  the  dev- 
isees took  an  estate,  which,  being  aliens,  they 
could  not  hold,  and  the  remainder  vested  in 
the  people  by  escheat.  In  either  way,  the  peo- 
ple, immediately  on  the  death  of  Manuel 
Myers,  were  entitled  to  the  whole  estate,  sub- 
ject only  to  the  interest  of  Mrs.  Myers  as  ten- 
ant for  life. 

If  the  power  to  sell  contained  in  the  will  of 
Manuel  Myers  would  continue  after  an  entry 
for  the  escheat,  that  would  not  prevent  a  re- 
covery in  this  action.  The  people  would  take 
and  hold  the  land  subject  to  the  power,  which 
might  then  be  executed  by  public  officers,  in- 
stead of  the  executor,  1  R.  S.,  718,  sec.  2; 
Stat.  of  1831,  p.  158,  ch.  116.  But  if  the  power 
is  not  gone  already,  an  entry  *for  the  es-  [*75 
cheat  will  put  an  end  to  it.  The  recovery  will 
defeat  the  whole  estate  and  interest  of  the  alien 
devisees,  and  the  power,  which  was  only  given 
for  the  purpose  of  facilitating  partition  among 
them,  must  fall  of  course. 

I  have  considered  this  case  as  though  Ed- 
ward Englehardt  were  now  claiming  the  prop- 
erty, though  so  far  as  appears,  the  defendant 
is  a  mere  intruder  into  the  land,  and  has  no 
legal  interest  in  the  question. 

Judgment  for  the  people. 

Reviewed -39  N.  Y.,  337. 

Cited  in-4  Ed  w.,  408;  12N.Y..380;  20  N.  Y.,  324; 
80  N,Y.,  180;  81  N.  Y..  134:  26  Barb.,  401;  28  Barb., 
661 ;  32  Barb.  265,  266 ;  33  Barb.,  367 ;  57  How.  Pr.. 
232;  44  Super.,  539. 


CASE  v.  FERRIS. 

Award — Action  on —  Whether  Award  Sufficiently 
Certain. 

Upon  a  submission  by  F.  E.  and  C.,  partners,  of 
all  accounts,  etc.,  the  arbitrators  awarded  that  F. 
and  E.  should  each  pay  C.  a  specified  sum;  that  out 
of  the  amount  C.  should  be  entitled  to  a  given  por- 
tion, the  rest  to  be  applied  by  him  to  pay  the  part- 

NOTE.  —  Arbitration  and  award  —  Requisites  of 
award. 

An  award  must  be  within  the  submission,  certain  to 
a  common  intent,  and  final.  See  Purdy  v.  Delavan, 
lCai.,304,  note. 

See  in  general  as  to  submission  and  award.  Dater 
v.  Wellington,  1  Hill,  319  note;  also  post  271  note. 
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nership  debts,  and  the  remainder,  if  any,to  be  equal- 
ly divided  hrt  WITH  i  lie  partner*;  held,  on  demurrer 
tii  a  declaration  setting  forth  tin-  award,  that  it  was 
i>i -unn  fai-ii  siilticientlv  certain  and  tinal. 

If  there  is  nothing  on  the  face  of  an  award  show- 
ing that  it  may  not  be  rendered  certain  by  matter 
intrinsic,  the  intendiuent  will  be  that  it  is  certain, 
until  the  contrary  be  shown. 

Citations— 5  Wend.,  268 :  Wats.  Abr.  and  Aw.,  104, 
!£.',  et  scq. 

TIEMURRER  to  declaration  on  a  bond  of 
_U  submission  to  arbitrators,  alleging  non- 
performance  of  the  award.  The  submission 
was  between  the  plaintiff  Case,  the  defendant 
Ferris,  and  one  Elderton,  of  all  their  "accounts 
and  difficulties,"  as  partners,  etc.  The  award, 
as  set  forth  in  the  declaration,  was,  that  Ferris 
pay  to  Case  $905.12;  that  Elderton  pay  to  Case 
503.14;  that  out  of  this  money  Case  should  re 
ceive298.15;  that  the  rest  should  be  applied 
by  him  to  pay  the  company  debts;  and  if  any 
thing  remained  after  paying  said  debts,  that  it 
should  be  equally  divided  between  the  part 
ners.  The  breach  alleged  consisted  in  Ferris' 
non-payment  of  the  $905.12. 

The  "defendant  demurred,  assigning  special 
causes  of  demurrer;  and   among  others,  that 
the  award  was  not  final,  etc.     The  plaintiff 
joined  in  demurrer. 
76*]     *Mr.  W.  Crafts,  for  defendant. 

Mr.  C.  P.  Kirkland,  for  plaintiff. 

By  the  Court,  Cowen,  J.  The  arbitrators 
appear  plainly  enough  to  have  acted  within 
their  authority.  And  the  only  objection  which 
perhaps,  in  the  absence  of  adjudication,  might 
lead  us  to  doubt,  lies  in  that  part  of  the  award 
requiring  the  plaintiff  to  pay  the  debts  due 
from  the  parties,  after  retaining  so  much  of  the 
sums  awarded  to  him;  and  then  if  any  balance 
remain,  to  distribute  it  among  the  parties.  I 
perceive  that  in  Byersv.  Van  Deusen,  5  Wend., 
26^,  an  award  that  one  of  the  parties  should 
pay  all  partnership  debts,  and  all  demands  for 
which  boih  parties  were  liable,  was  not  even 
questioned  as  being  too  uncertain.  However, 
this  part  of  the  award  does  not  appear  to  have 
been  declared  on  and,  perhaps,  was  not  neces 
sarily  in  issue.  But  the  principle  of  other  cases 
would  seem  to  sustain  it  clearly  enough.  For 
aught  we  can  see  or  is  averred,  the  debts  due 
in  the  case  before  us  might  be  quite  easy  of 
liquidation,  perhaps  were  agreed  on  by  the  par- 
ties; and  if  a  thing  extrinsic  ordered  to  be 
done  by  an  award  may  be  certain,  the  rule  now 
is  to  intend  that  it  is  certain  till  the  contrary 
appear  by  averment.  Several  cases  to  this 
point  are  stated  in  Watson  on  Arbitration  and 
Award,  104,  122,  etseg.,  where  the  awards  on 
their  face  appeared  to  be  even  more  uncertain 
than  this;  and  yet  were  sustained  as  sufficient- 
ly certain. 

Bronson.  ./. ,  being  related  to  one  of  the 
parlies,  gave  no  opinion. 

Judgment  for  plaintiff,  (a) 

Cited  in-5  N.  Y.,  491 ;  68  N.  Y.,  305 ;  H  Hun,  144 ; 
23  Barb.,  106. 

(a)  See  Butler  v.  Mayor,  etc.,  of  N.  Y.,  1  Hill,  489. 
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*WRIGHT  t>.  BRIGGS. 


Act  of  Incorporation  of  Village — Power  of  Trust- 
ees— Asitesunents. 

An  act  to  incorporate  a  village,  after  authorizing: 
the  trustees  "  to  cause  the  sidewalks  on  the  streets 
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ami  highways  within  said  village"  to  be  improved, 
empowered  them  to  compel  the  owners  and  occu- 
pants of  lots"  to  make  such  Improvements  upon  the 
said  sidewalks,  streets  and  highways,  as  aforesaid; " 
and,  in  case  of  refusal  by  any  owner  or  oecupant, 
that  then  the  trustees  might  make  bis  part,  assess 
him  with  the  expense,  and  cause  the  same  to  be  lev- 
ied and  collected  by  warrant;  held,  that  an  assess- 
ment upon  an  owner  for  Improving  a  street,  as  dis- 
tinct from  the  sidewalk,  was  void:  for  the  juris- 
diction of  the  trustees  was  limited  to  the  latter. 

And  the  village  collector  having  seized  property 
upon  a  warrant  issued  on  sueh  an  assessment,  this 
appearing  on  the  face  of  the  warrant :  held.that  re- 
plevin lay  against  him  by  the  owner. 

Citation—4  Pet.,  152. 

ON  error  from  the  Oneida  C.  P.  The  action 
below  was  replevin,  by  Wright,  against 
Briggs,  the  collector  of  the  Village  of  Rome. 
Briggs  took  the  plaintiff's  goods  under  a  tax 
warrant  professedly  founded  on  the  8th  section 
of  the  Act  to  Alter  the  Charter  of  the  Village 
of  Rome.  Sess.  L.  of  1835,  p.  118.  The  pro- 
vision under  which  the  tax  was  laid,  is  as  fol- 
lows :  "The  trustees,  etc.,  shall  also  have 
power  to  cause  the  sidewalks  on  the  streets 
and  highways  within  the  said  village  to  be 
leveled, raised,  graveled,  stoned,  paved,  flagged 
and  repaired,  and  ornamented  with  trees;  and 
to  compel  the  owners  or  occupants  of  any 
lands  or  lots  adjoining  such  sidewalks,  streets 
or  highways,  to  make  such  improvement  upon 
the  said  sidewalks,  streets  and  highways,  as 
aforesaid,  in  front  of  said  land  or  lot;  and  to 
determine  and  prescribe  the  manner,"  etc.  The 
Act  then  provided  that,  in  case  the  owner,  etc., 
refused,  the  trustees  might  make  the  improve- 
ment and  assess  the  owner,  etc.,  for  the  ex- 
penses; upon  whom  the  collector  was  to  levy 
them  under  a  warrant. 

The  trustees  made  an  improvement  by  grad- 
ing the  street  itself  (not  merely  the  sidewalk) 
opposite  the  plaintiff's  premises,  after  he  had 
refused,  etc.;  assessed  the  expenses  of  such 
improvement  on  him,  and  issued  their  warrant, 
under  which  the  defendant  levied  on  the 
plaintiff's  personal  property;  *but  was  [*78 
arrested  in  his  course  by  replevin  from  the 
court  below.  The  warrant  imported  on  its 
face  that  the  assessment  was  made  for  an  im- 
provement within  the  street.  The  court  below 
holding  the  collector  justified,  directed  a  ver- 
dict for  the  defendant,  on  which  judgment  be- 
ing given,  the  plaintiff  brought  error  to  this 
court. 

Mr.  C.  Tracy,  for  plaintiff  in  error. 

Mr.  H.  A.  Foster,  for  defendant  in  error. 

By  the  Court,  Cowen,  J.  The  provision  in 
question  sets  out  by  authorizing  the  trustees  to 
improve  the  sidewalks  on  the  streets  and  high- 
ways, specifying  the  kind  of  improvements 
which  they  may  bestow;  and  then  gives  them 
power  to  compel  the  owners,  etc. ,  on  such  side- 
walks, streets  and  highways,  to  make  such  im- 
provements upon  the  said  sidewalks,  streets 
and  highways,  as  aforesaid,  in  their  front. 
Were  it  not  for  the  last  words."  streets 
and  highways."  the  power  would  be  most  ob- 
viously confined  to  the  improvement  of  the 
sidewalks  only.  The  statute  had  two  ob- 
jects, viz.:  1.  To  prescribe  the  kind  of  im- 
provements, and  on  what  they  should  be  made; 
in  this  it  is  confined  to  sidewalks.  2.  To  de- 
fine the  persons  who  or  at  whose  expense  the 
improvements  should  be  made;  and  they  are 
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compellable  to  make  such  improvements  upon 
such  sidewalks  [streets  and  highways],  as 
aforesaid.  No  substantive  power  is  given  to 
improve  the  streets  or  highways,  which  is  very 
singular,  if  the  Legislature  intended  to  put 
them  on  the  same  footing  with  the  sidewalks. 
And  when  they  come  to  designate  the  persons 
whom  the  trustees  may  pompel.  the  inference 
is  that  they  would  not  use  such  a  clause  for 
extending  the  power  of  the  trustees  to  a  sub- 
ject perhaps  much  more  important  and  expen- 
sive. The  limit  as  to  subject  matter  and  mode 
of  improvement  was  before  denned;  and  all 
they  wanted  was  the  means  of  having  such 
improvements  made.  Accordingly,  they  speak 
of  the  persons  who  are  bound  to  make  such 
79*]  improvements  *as  aforesaid.  Saying, 
such  improvements  upon  said  sidewalk,  streets 
aud  highways  as  aforesaid,  might,  I  admit,  be 
plausibly  considered  an  extension  of  the  im- 
provements to  a  new  subject,  if  streets  aud 
highways  were  necessarily  distinct  from  the 
sidewalks;  but  the  improvements  mentioned  at 
the  outset,  are  improvements  of  those  very 
streets  and  highways.  Improving  the  side- 
walks, is  improving  the  streets  and  highways, 
and  though  these  latter  words  may  be  un- 
necessary and  tautological,  yet  they  may  have 
been  intended  to  be  identical  with  sidewalks. 
This  is  more  strongly  to  be  inferred  when  it  is 
said  they  are  all  to  be  improved  as  aforesaid. 
The  import  of  the  clause  primarily  intended  for 
providing  means,  by  designating  the  persons 
who  are  to  make  the  improvements,  should 
not  be  extended  beyond  its  natural  compass 
•without  clear  words.  Ambiguity  is  not  enough; 
and  I  think  we  have  no  more  than  that  at  any 
rate,  upon  which  to  build  the  taxing  poweV 
claimed  by  the  trustees. 

The  consideration  of  former  repealed  stat- 
utes in  relation  to  the  village,  does  not  relieve 
the  difficulty;  nor  can  we  help  the  trustees  by 
noticing  that  the  power  claimed  by  them  exists 
in  other  village  charters.  We  might  as  well 
say,  that  because  many  villages  are  incorpo- 
rated by  statute,  others  shall  be  deemed  in- 
corporated without  any  statute.  We  can  look 
only  to  the  particular  charter  for  powers 
claimed  under  it  whether  express  or  construct- 
ive; and  when  a  power  is  claimed  which,  in  its 
exercise,  will  derogate  from  individual  right, 
it  ought  not  to  be  allowed  upon  doubtful  con- 
struction merely,  at  least  not  upon  ambiguous 
words,  as  I  think  it  must  be  here,  if  allowed 
at  al I.  See,  Beaty  v.  Lessee  ofKnowler,!  Pet.  152. 

The  judgment  below  should,  therefore,  be 
reversed. 

Ordered  accordingly. 

'  Cited  in— 36  N.  Y.,  447 ;  2  Trans.  App.,  317 ;  7  Hun, 
374;  42  Barb.,  645;  46  How.  Pr.,  167. 
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fect of. 

Where  P.  made  a  promissory  note  payable  to  S. 
or  bearer,  with  a  view  of  borrowing  money  from 


NOTE.— Negotiable  paper—Irregular  indorsement. 
See  Tillman  v.  Wheeler,  17  Johns.,  336,  note,  for  full 
discussion. 

An  to  responsibility  of  indorser,  compare  Herrick 
v.  Carman,  12  Johns.,  159  and  note. 
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him,  and,  before  delivery,  it  was  indorsed  by  J.  I. 
H.  thus:  "J.  I.  H.  backer,  etc.,"  adding  his  place  of 
residence:  held,  that  though  the  latter  indorsed  un- 
der the  expectation  of  deriving  a  personal  benefit 
to  himself,  he  could  not  be  charged  either  as  maker 
or  guarantor,  but  only  as  indorser. 

An  indorsement  of  a  negotiable  note  in  blank,  is. 
in  legal  effect,  an  agreement  to  pay  on  the  usual 
conditions  of  demand  and  notice  ;  and  the  case  is 
not  open  to  the  intendment  that  the  party  meant 
to  contract  a  different  obligation. 

One  who  has  put  his  name  on  a  negotiable  note, 
under  circumstances  rendering  him  chargeable  as 
indorser,  cannot  be  made  liable  in  any  other  char- 
acter; and  this,  semble,  though  he  were  privy  to  the 
consideration. 

Otherwise,  if  by  reason  of  the  note  not  being  ne- 
gotiable, etc.,  he  is  not  chargeable  as  indorser,  and 
made  the  indorsement  under  an  agreement  to  be 
answerable  in  some  other  form;  in  which  case,  the 
payee  may  write  over  the  indorsement  such  con- 
tract as  will  carry  into  effect  the  intention  of  the 
parties. 

The  case  of  Nelson  v.  Dubois,  13  Johns.,  175,  re- 
viewed and  questioned. 

Citations— 17  Wend.,  214;  12  Johns.,  159;  17  Johns., 
326;  13  Johns.,  175. 

A  SSUMPSIT, tried  before  Cushman,  C.  Judge, 
ll  at  the  Albany  Circuit,  in  1840.  The  plaint- 
iff gave  in  evidence  a  promissory  note,  as  fol- 
lows :  "Knox,  March  30,  1887.  Six  months 
from  date,  for  value  received,  we  jointly  and 
severally  promise  to  pay  Daniel  Seabury  or 
bearer  the  sum  of  one  hundred  and  twenty  five 
dollars, with  interest  from  date.  (Signed.)  Jus- 
tus Pickering."  On  the  back  of  the  note  was 
written,  ''John  I.  Hungerford,  backer,  Scho- 
harie."  On  this  proof  the  plaintiff  claimed  to 
recover.  The  judge  decided  that  the  defend- 
ant was  to  be  regarded  as  an  indorser  of  the 
note,  and  that  the  plaintiff  must  show  a  de- 
mand and  notice  of  non-payment— that  the  de- 
fendant could  not  be  charged  as  maker  or 
guarantor  without  showing  that  he  was  privy 
to  the  consideration  of  the  note.  The  plaintiff 
excepted.  A  witness  for  the  plaintiff  testified, 
that  he  heard  the  defendant  say,  that  if  it  had 
not  been  for  getting  his  own  pay  from  Picker- 
ing, the  maker,  he,  Hungerford,  would  not 
have  signed  the  note.  This  conversation  was 
*near  where  the  defendant  lived  in  Scho-[*81 
harie,  in  October,  1837.  The  witness  went 
with  the  plaintiff  to  demand  and  get  the  mon- 
ey on  the  note.  The  defendant  first  said  to 
plaintiff  :  "You  are  too  late;  you  should  have 
come  on  the  15th  of  September  ;  "  but  after 
looking  at  the  note  he  said:  "  You  are  right." 
The  plaintiff  said  he  had  seen  Pickering  the 
day  before,  and  could  not  get  the  money  from 
him,  except  $18,  which  he  then  paid.  There 
was  no  proof  of  a  demand  and  notice  at  the 
proper  time  to  charge  the  defendant  as  indors- 
er. The  judge  decided  that  this  evidence  was 
not  sufficient  to  charge  the  defendant  on  the 
ground  of  his  being  privy  to  the  consideration 
of  the  note;  and  that  the  fact  that  the  defend- 
ant put  his  name  on  the  note  to  enable  Picker- 
ing to  procure  the  money  from  the  plaintiff 
did  not  after  the  case — the  defendant  was  an 
indorser,  and  entitled  to  demand  and  notice  ; 
and  as  the  plaintiff  had  not  proved  a  demand 
on  the  third  day  of  grace  and  notice  to  the  in- 
dorser, the  defendant  was  entitled  to  a  verdict. 
The  plaintiff  excepted,  and  the  jury  found  a 
verdict  for  the  defendant.  The  plaintiff  now 
moved  for  a  new  trial  on  a  bill  of  exceptions. 
.'//•.  C.  M.  Jenkins,  for  plaintiff. 
Mr,  J.  Van  Buren,  for  defendant. 
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By  the  Court,  Bronson.  J.  Although  the 
nature  of  the  obligation  which  the  defendant 
intended  to  contract  was  sufficiently  manifest- 
ed by  putting  his  name  on  the  back  of  the  note, 
he  seems  to  have  added  the  word  "backer," 
for  the  purpose  of  declaring  still  more  explic- 
itly that  he  was  to  be  regarded  as  an  iudorser; 
and  his  residence  was  given  for  the  purpose  of 
indicating  the  place  to  whirh  notice  might  be 
sent  in  case  the  note  should  not  be  paid  at  ma- 
turity by  the  maker.  I  infer,  also,  from  the 
conversation  between  the  parties  about  the 
time  the  note  fell  due,  that  they  both  regarded 
the  defendant  as  standing  in  the  character  of 
an  indorser,  and  entitled  to  notice  as  such.  I 
82*]  do  *not  see,  therefore,  upon  what  prin- 
ciple he  can  be  charged  as  maker  or  guarantor. 
It  would  be  submitting  a  new  contract  for  the 
one  which  the  parties  have  made. 

If  the  special  circumstances  which  have  been 
mentioned  are  laid  out  of  view,  the  result  will 
still  be  the  same.  When  a  man  writes  his  name 
without  anything  more,  on  the  back  of  a  nego- 
tiable promissory  note,  he  agrees  that  he  will 
pay  the  note  to  the  holder  on  receiving  due  no 
lice  that  the  maker,  on  demand  made  at  the 
proper  time,  has  neglected  to  pay  it.  This  is 
the  legal  effect  of  the  indorsement.and  the  case 
is  not  open  to  any  intendment — certainly  not 
to  the  presumption  that  the  party  meant  to 
contract  a  different  obligation.  Proof  that  he 
put  his  name  on  the  note  for  the  purpose  of 
giving  credit  to  the  maker,  or  enabling  him  to 
raise  money  upon  the  paper,  only  shows  that 
there  is  a  special  relation  between  him  and  the 
maker  ;  not  between  him  and  the  holder.  It 
does  not  change  the  nature  of  the  contract  of 
indorsement  from  what  it  would  be  had  the 
note  actually  passed  through  his  hands  in  the 
usual  course  of  business,  and  been  indorsed 
for  value.  If  this  be  not  so,  then  every  accom- 
modation indorser  may  be  treated  as  a  maker 
or  guarantor  of  the  paper. 

Now,  what  did  the  plaintiff  prove,  for  the 
purpose  of  obviating  the  objection  that  there 
had  been  no  demand  and  notice?  The  defend 
ant  said,  about  the  time  the  note  fell  due,  that 
if  it  had  not  been  for  getting  his  own  pay  from 
Pickering,  the  maker.he  would  not  have  signed 
the  note.  This  does  not  prove  that  there  was 
originally  any  agreement  or  understanding  be- 
tween the  plaintiff  and  the  defendant,  aside 
from  the  contract  of  indorsement,  or  that  they 
had  any  communication  whatever  in  relation 
to  the  giving  or  indorsing  of  the  note.  The 
most  that  can  justly  be  inferred  from  the  ad- 
mission is,  that  the  defendant  indorsed  for  the 
accommodation  of  Pickering,  and  that  his  mo- 
tive for  doing  so  was  the  expectation  of  get- 
ting a  debt  which  Pickering  owed  him.  But 
neither  the  fact  of  his  being  an  accommoda- 
tion indorser,  nor  his  motive  for  becoming 
such,  can  affect  the  present  question.  The 
83*]  plaintiff  *had  nothing  to  do  with  the 
mode  in  which  Pickering  should  dispose  of 
the  money  to  be  obtained  on  the  note  ;  and 
whether  the  defendant  did  an  act  of  mere  be- 
nevolence, or  whether  he  expected  to  derive 
some  personal  advantage  from  the  indorse- 
ment, cannot  alter  the  nature  of  his  contract. 

If  we  assume  that  the  note  was  originally 
passed  to  the  plaintiff,  who  is  named  in  it  as 
payee,  that  will  not  alter  the  case.  The  de- 
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fendant  might  still  have  been  charged  as  in- 
dorser ;  amf  where  he  may  be  so  charged,  he 
cannot,  I  think,  be  made  liable  in  any  other 
form.  The  note  is  payable  to  the  plaintiff  or 
bearer  and,  in  its  legal  effect,  was  payable  to 
the  bearer.  The  plaintiff  might  have  declared 
that  Pickering  made  his  promissory  note  pay- 
able to  bearer,  and  delivered  it  to  the  defend- 
ant, who  thereupon  hidorsed  and  delivered  it 
to  the  plaintiff,  with  an  averment  that  pay- 
ment was  demanded  of  the  maker  at  maturity, 
and  due  notice  of  non  payment  given  to  the 
defendant.  The  plaintiff  might  alfo  have  trans- 
ferred the  note  by  delivery  to  some  third  per- 
son, and  then  the  holder  might  have  declared 
in  the  same  way;  or  he  could  have  alleged  that 
Pickering  made  his  note  payable  to  Daniel 
Seabury  or  bearer,  that  Seabury  delivered  it  to 
the  defendant, who  indorsed  and  delivered  it  to 
the  holder.  But  without  transferring  the  note, 
if  the  plaintiff  bad  taken  the  proper  steps  for 
that  purpose,  there  could  be  no  difficulty  in  his 
declaring  and  recovering  against  the  defendant 
as  indorser.  We  had  occasion  to  consider  this 
question  in  Dean  v.  Hall,  17  Wend.,  214,  and 
that  case  will  be  found  to  be  entirely  decisive 
of  the  one  at  bar.  Coleman  made  his  promis- 
sory note  payable  to  Howard  or  bearer,  upon 
the  back  of  which  Hall  indorsed  his  name.and 
the  note  was  then  delivered  to  Howard,  the 
payee  named  in  it.  We  held  that  there  was  no 
legal  difference  between  a  note  payable  to  bear- 
er, and  one  payable  to  a  particular  person  or 
bearer  ;  that  Howard,  the  payee,  or  Dean  to 
whom  he  had  transferred  the  note.might  either 
of  them  have  declared  and  recovered  against 
Hall  as  indorser;  and  that  they  could  not  charge 
him  in  any  other  character. 

*If  the  note  had  not  been  negotiable,  [*84 
or  if  for  any  other  reason  the  case  had  been 
such  that  the  defendant  could  not,  by  the  ex- 
ercise of  proper  diligence,  have  been  charged 
as  indorser,  and  there  had  been  an  agreement 
that  he  would  answer  in  some  other  form, then 
the  plaintiff  might  have  written  over  the  name 
such  a  contract  as  would  carry  into  effect  the 
intention  of  the  parties.  When  a  contract  can- 
not be  enforced  in  the  particular  mode  con- 
templated by  the  parties,  the  courts,  rather 
than  suffer  the  agreement  to  fail  altogether, 
will,  if  possible,  give  effect  to  it  in  some  other 
way.  But  they  never  make  contracts  for  par- 
ties, nor  substitute  one  contract  for  another. 
This  was,  in  legal  effect,  regular  mercantile 
paper,  upon  which  the  defendant  contracted 
the  obligation  of  an  indorser  within  the  law 
merchant;  and  by  that  obligation,  and  no  oth- 
er, he  is  bound. 

It  is  said  that  the  defendant  was  privy  to 
the  consideration  for  which  the  note  was  given 
and,  therefore,  liable  as  maker  or  guarantor. 
But  it  is  not  enough  that  the  indorser  knows 
what  use  is  to  be  made  of  the  note,  or  that  he 
indorses  for  the  purpose  of  giving  the  maker 
credit,  either  generally,  or  with  a  particular 
individual.  If  the  note  is  negotiable,  the  only 
inference  to  be  drawn  from  the  fact  of  his  put- 
ting his  name  on  the  back  of  it  is,  that  he  in- 
tended to  give  the  maker  credit  by  becoming 
answerable  as  indorser;  and  this  inference  is 
so  strong  that  it  will  prevail  even  where  his 
obligation  as  indorser  cannot  be  made  opera- 
tive without  first  obtaining  the  name  of  another 
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person  to  the  paper.  Herrick  v.  Carman,  12 
Johns.,  159;  Tillman  v.  W/ieeler,  17  Id.,  326. 
Before  he  can  be  made  liable  as  maker  or  guar- 
antor, there  must  at  the  least  be  an  agreement 
t  hat  he  will  answer  as  such.  Nelson  v.  Dubois, 
13  Johns.,  175.  And  where  a  parol  agreement 
to  that  effect  is  shown,  I  do  not  see  how  it  can  be 
made  to  take  the  place  of  the  written  contract 
of  indorsement.  In  other  cases,  the  rule  is, 
that  when  parties  have  come  to  a  written  con 
tract,  that  is  taken  as  the  evidence  of  their  final 
agreement, and  all  prior  negotiations  are  merged 
in  it.  In  Nelson  v.  Dubois,t\ie  defendant  agreed 
85*]  to  become  security  *for  Brundige,  and 
to  guaranty  the  payment  of  a  note  which  B. 
was  about  to  make  to  the  plaintiff  ;  but  when 
the  contract  came  to  be  reduced  to  writing,  it 
took  the  form  of  a  negotiable  promissory  note 
upon  which  the  defendant  might  have  been 
charged  as  indorser.  That  was  the  final  agree- 
ment between  the  parties, and  I  see  no  principle 
upon  which  the  plaintiff  could  be  allowed  to 
abandon  the  written  contract  and  go  back  to 
the  prior  negotiations  for  the  purpose  of  charg- 
ing the  defendant  as  guarantor.  And  although 
the  defendant  was  charged  in  that  form,  the 
case  is  not,  I  think,  an  authority  for  the  posi- 
tion which  it  is  usually  cited  to  support.  The 
point  that  the  defendant  might  have  been  made 
answerable  as  indorser,  was  neither  taken  at 
the  trial  nor  on  the  argument,  nor  was  it  men- 
tioned by  the  court ;  but  the  contrary  was  as- 
sumed in  every  stage  of  the  cause.  The  only 
objection  made  at  the  trial  or  on  the  argument 
was,  that  the  case  fell  within  the  influence  of 
the  Statute  of  Frauds.  It  was  assumed  that 
the  defendant  could  only  be  charged  as  guar- 
antor, and  the  objection  was,  that  the  contract 
of  guaranty  should  have  been  written  out  at 
the  time  the  defendant  put  his  name  on  the 
note.  Spencer,  J.,  who  delivered  the  opinion 
of  the  court,  stated,  at  the  outset,  that  the  case 
turned  on  the  point  whether  the  promise  was 
within  the  Statute  of  Frauds.  He  then  pro- 
ceeded to  cite  cases  where  the  party  had  been 
held  answerable  as  guarantor,  although  the 
contract  had  not  been  written  out  in  full  at  the 
time;  but  they  are  all  cases  where  hecould  not 
have  been  charged  as  indorser.  Nelson  v.  Du- 
bois  is,  then,  an  authority  for  the  position  that 
one  who  puts  his  name,  in  blank,  on  the  back 
of  a  promissory  note,  may  be  held  liable  as 
maker  or  guarantor,  when  there  is  an  agree 
ment  to  that  effect,  and  when  he  could  not  be 
charged  as  indorser:  the  case  is  not  within  the 
Statute  of  Frauds.  But  it  is  not  an  authority 
for  saying,  that  the  usual  contract  of  indorse 
ment  upon  commercial  paper  can  be  changed 
into  something  else,  by  showing  a  prior  parol 
agreement  to  be  answerable  in  some  other  form. 
This  court  could  never  have  intended  to  sanc- 
86*]  tion  the  doctrine  *that  the  holder  of  a 
negotiable  promissory  note  may  abandon  the 
contract  in  writing  actually  made  by  the  in 
dorser,  and  substitute  another  contract  in  its 
place. 

In  any  view  of  the  case  of  Nelson  v.  Dubois, 
it  proves  nothing  against  this  defendant  ;  for 
here,  there  was  not  only  a  regular  contract  of 
indorsement,  but  there  is  not  a  particle  of  evi- 
dence, by  parol  or  otherwise,  that  the  defend- 
ant ever  made  any  different  agreement.  It  is 
impossible  to  charge  him  as  maker  or  guaran- 
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tor.  The  cases  on  this  subject  were  so  fully 
considered  in  Dean  v.  Hall,  17  Wend.,  214,that 
I  do  not  think  it  necessary  to  examine  them  on 
the  present  occasion. 

Nelson,  Ch.  J.,  dissented. 
New  trial  denied. 

Explained-2  Abb.  Pr.,  355 :  31  Mich.,  155. 

Cited  in— 2  Hill,  194 ;  3  Hill,  234,  591 ;  4  Hill,  422  :  1 
Hill,  419  ;  1  N.  Y..  324  ;  2  N.  Y.,  227,  548 ;  19  N.  Y.,  229: 
37  N.  Y.,  617 ;  1  Keyes,  580 ;  4  Abb.  App.  Dec.,  51 ;  5 
Trans.  App.,  213;  1  Hun,  634;  3  Barb.,  638  ;  6  Barb., 
2S> ;  10  Barb..  404,  405 ;  27  Barb.,  491 ;  39  Barb.,  48 ;  4 
T.  &  C.,  210 ;  16  How.  Pr.,  341 ;  17  How.  Pr.,  388  ;  7 
Abb.  Pr.,  402 ;  5  Duer,  91 ;  4  E.  D.  S.,  665 ;  65  111.,  359  : 
40  Am.  Dec.,  290;  41  Am.  Dec.,  428  (2  Gill.,  341) ;  42 
Am.  Dec,,  83 ;  4  Am.  Rep.,  31  (36  Conn.,  44) ;  18  Am. 
Rep.,  175  (31  Mich.,  155) ;  24  Am.  Rep.,  384  (42  Wis.,57). 


BELLOWS  v.  SHANNON. 

Practice^ — Motion  for  Judgment  Non  Obstante 
Verdicto  to  Be  Made  only  by  Plaintiff— In  Ar- 
rest of  Judgment  by  Defendant — Arrest —  When 
Officer  Need  not  Show  Process  to  Make  Known 
Official  Character — Pleading  in  Action  for 
Trespass,  etc. 

A  motion  for  judgment  non  obstante  veredicto  can 
only  be  made  by  a  plaintiff.  The  proper  course  for 
a  defendant,  against  whom  a  verdict  has  been  ren- 
dered upon  pleadings  which  will  not  sustain  a  recov- 
ery, is  by  motion  in  arrest. 

Where  there  are  several  pleas  in  bar,  each  going  to 
the  whole  action,  if  the  issue  upon  any  one  of  them 
is  found  for  the  defendant,  though  all  the  others  are 
found  against  him,  he  may  perfect  judgment  of 
course,  without  any  special  motion. 

Judgment  non  obstante  veredicto  is  given  where 
the  defendant,  by  his  pleading,  has  confessed  with- 
out sufficiently  avoiding  the  action. 

When  the  pleading,  however,  contains  matter 
which,  if  well  pleaded,  might  form  a  good  bar  or 
justification,  the  court  will  not  give  judgment  non 
obstante  veredicto,  but  award  a  repleader. 

The  distinction  between  cases  in  which  a  replead- 
er may  be  ordered,  and  those  where  the  plaintiff 
will  be  entitled  to  judgment  non  obstante  veredicto, 
considered  and  illustrated. 

In  an  action  of  trespass,  assault  and  battery,  com- 
mitted upon  an  officer  by  one  whom  he  was  attempt- 
ing to  arrest  on  a  warrant,  the  defendant  set  up,  by 
way  of  rejoinder,  that  the  plaintiff,  at  the  time,etc.. 
did  not  acquaint  or  give  notice  to  the  defendant  that 
a  warrant  nad  been  issued,  or  that  he  (the  plaintiff) 
had  any  warrant  or  process,  etc., nor  did  the  defend- 
ant know  that  a  warrant  had  been  issucd.or  that  the 
plaintiff  had  any  warrant  or  process— to  which  the 
officer  surrejoined  that  he  did  acquaint  and  give  no- 
tice *to  the  defendant  of  the  warrant,  etc.,  [*87 
concluding  to  the  country.  This  issue  having  been 
found  for  the  defendant,  held,  not  a  case  for  judg- 
ment non  ohstante  veredicto,  and  that  he  was  en  titled 
to  judgment,  though  several  other  issues  were  found 
against  him. 

Semble,  that  a  regular  officer  making  an  arrest 
within  his  proper  district  is  not  bound  to  show  his 
process,  even  though  demanded. 

He  should,  however,  either  before  or  at  the  mo- 
ment of  arrest,  make  known  in  some  form  that  he 
comes  in  bis  official  character,  and  not  in  that  of  a 
mere  wrong-doer ;  as  otherwise  he  may  be  lawfully 
resisted. 


NOTE.— Judgment  non  obstante  veredicto.  In  con- 
nection with  the  above  case  of  Bellows  v.  Shan- 
non, see  Macomb  v.  Wilber,  16  Johns.,  227  ;  Otis  v. 
Hitchcock,  6  Wend.,  433 ;  Swedensterned  v.  Rowe,  1 
N.  Y.  Leg.  Obs.,  327  ;  Burdick  v.  Green,  18  Johns..  14. 

The  defendant  cannot  move  for  such  judgment. 
Smith  v.  Smith.  4  Wend.,  468  ;  Schermerhorn  v. 
Schermerhorn,  5  Wend.,  513;  Phosnix  v.  Stagg,  1 
Hall.  635. 

Officers,  ministerial— How  far  protected  by  -process. 
See  Warner  v.  Shed,  10  Johns.,  138,  note ;  Savacool  v. 
Boughton,  5  Wend..  170,  note ;  Parker  v.  Walrod,  16 
Wend.,  514,  note. 

293 


87 


SUPREME  COURT,  STATE  OF  NEW  YORK 


1841 


And  after  the  party  has  submitted  to  the  arrest, 
the  officer,  if  required,  is  bound  to  inform  him  of 
the  substance  of  the  warrant  or  process. 

If  an  officer,  in  making  a  f< >rci I >le  arrest,  conceals 
the  fact  that  he  isactinR  under  process,  without  any 
lawful  excuse  for  so  doing,  qucere,  whether  he  can 
afterward  use  the  process  for  the  purpose  of  justif y- 
infc  the  arrest. 

Citations— 5  Wend..  513;  2  Tidd.  Pr..  953,  Phila.  ed. 
1888:  1  Chit.  PI..  B95,  ed.  1837:  1  Salk.,  173;  2  Ld. 
Kaym..  924:  6  Mod.,  1 :  Hawk.  P.  C.,  B.  II.,ch.  lU.sec. 
2S.  Curwood's  ed.:  2  Hale,  P.  C.,  lie,  Lond.,  1778:  1 
Hum.  Just.,  108,  Lond..  1785 ;  1  Chit.  Cr.  L.,  50. 51,  ed. 
1819 :  1  East,  P.  C.,  319 ;  1  Hale,  P.  C.,  583 ;  10  Wend., 
514 :  6  Co.,  54,  55;  9  Co.,  69;  13  Mass..  321 :  Post.  Cr. 
L.,  310.  311 ;  I  Kuss.  Cr..  451.  514 ;  8  T.  11..  187. 

rpHE  pleadings,  and  the  questions  raised  upon 
1.  them,  may  be  briefly  stated  as  follows  : 
Declaration,  trespass,  assault  and  battery,  at 
Starkey,  Yates  Co.  Pleas:  1.  Not  guilty:  2. 
Son  assault  demesne,  alleging  that  the  plaintiff, 
with  a  large  stone  in  his  right  hand,  broke 
and  entered  the  defendant's  close  and  assaulted 
the  defendant  with  great  violence  and  rudeness, 
etc.  Replication  to  the  second  plea,  that  the 
plaintiff  was  a  constable  of  the  Town  of  Star- 
key,  and  had  a  peace  warrant  issued  by  a  jus- 
tice of  the  peace  of  that  town  against  the  de- 
fendant, and  attempted,  without  force  or 
violence,  to  arrest  the  defendant,  who  unlaw- 
fully resisted  with  a  strong  hand  :  whereupon 
the  plaintiff  moliter  manusimposuit,  in  order  to 
arrest  the  defendant,  doing  him  no  unnecessary 
damage  and  using  no  greater  force  than  was 
necessary,  etc.,  which  is  the  same  assault  men- 
tioned in  the  second  plea,  etc.  The  warrant  was 
issued  on  the  complaint  of  one  Curtis,  who  de- 
manded sureties  of  the  peace  against  the  defend- 
ant, alleging  that  the  defendant  had  threat- 
ened to  kill  him  and  to  destroy  a  quantity  of 
plaster.  Rejoinder,  that  the  plaintiff  did  not 
acquaint  or  give  notice  to  the  defendant  that  a 
warrant  had  been  issued  or  that  the  plaintiff 
had  any  warrant  or  process  for  the  defendant's 
arrest;  nor  did  the  defendant  know  that  a  war 
rant  had  been  issued,  or  that  the  plaintiff  had 
any  warrant  or  process  for  his  arrest,  etc.  Sur- 
rejoinder, that  the  plaintiff  did  acquaint  and 
give  notice  to  the  defendant  that  a  warrant  had 
been  issued  and  was  in  the  plaintiff's  hands  to 
88*]  *be  executed  ;  concluding  to  the  coun- 
try. The  jury  on  the  first  issue  (not  guilty) 
found  a  verdict  for  the  plaintiff,  and  assessed 
his  damages  at  $45  :  and  the  second  issue,  on 
the  rejoinder  and  surrejoinder,  they  found  for 
the  defendant  :  that  the  plaintiff  did  not  ac- 
quaint or  give  notice  to  the  defendant  that  a 
warrant  had  been  issued,  or  was  in  the  plaint- 
iff's hands  to  be  executed. 

Mr.  H.  Wells,  for  the  defendant,  now 
moved  for  judgment  for  the  defendant  non  ob- 
stante veredicto,  or  that  the  judgment  be  ar- 
rested. 

Mr.  I.  Taylor,  contra,  moved  for  judgment 
for  the  plaintiff  non  obstante  veredicto. 

By  the  Court,  Bronson, ./.  When  the  plaint- 
iff has  the  verdict,  the  defendant  may  move  in 
arrest  of  judgment;  but  not  for  judgment  non 
obstante  veredicto.  That  is  a  motion  which 
comes  from  the  plaintiff  when  the  defendant 
has  the  verdict.  Scftermerhorn  v.  Sc/iermerhorn, 
5  Wend..  518. 

Where  there  are  several  pleas  in  bar,  each 
going  to  the  whole  action,  if  the  issue  joined 
M4 


upon  any  one  of  them  is  found  for  the  defend- 
ant, he  Is  entitled  to  judgment  as  a  matter  of 
course,  and  notwithstanding  all  the  other  i- 
sues  may  be  found  for  the  plaintiff.  One  good 
bar  to  the  action  is  enough.  In  this  case,  as 
the  justification  goes  to  all  the  alleged  tres- 
passes except  those  of  which  the  defendant  has 
been  acquitted  by  the  verdict,  and  as  the  issue 
Joined  upon  the  justification  has  been  found 
in  his  favor,  he  had  no  occasion  for  making  a 
special  motion  of  any  kind,  but  might  have 
perfected  judgment  as  a  matter  of  course. 

This  brings  us  to  the  plaintiff's  motion  for 
judgment  non  obstante  veredicto.  That  judg- 
ment is  rendered  where  the  defendant  by  his 
pleading  confesses,  without  sufficiently  avoid- 
ing the  action.  The  distinction  between  a  re- 
pleader,  and  a  judgment  non  obstante  veredicto, 
is  accurately  stated  by  Mr.  Tidd.  He  says, 
where  the  plea  is  good  in  *form,  though  [*8J> 
not  in  fact ;  or,  in  other  words,  if  it  contain  a 
defective  title  or  ground  of  defense,  by  which 
it  appears  to  the  court,  upon  the  defendant's 
own  showing,  that  in  anyway  of  putting  it  be 
can  have  no  merits,  and  the  issue  joined  there- 
upon be  found  for  him,  there,  as  the  awarding 
of  a  repleader  could  not  mend  the  case,  the 
court,  for  the  sake  of  the  plaintiff,  will  at  once 
give  judgment  non  obstante  veredicto;  but  where 
the  defect  is  not  so  much  in  the  title,  as  in  the 
manner  of  stating  it  and  the  issue  joined  there- 
on is  immaterial,  so  that  the  court  know  not 
for  whom  to  give  judgment,  whether  for  the 
plaintiff  or  defendant,  there,  for  their  own 
sake,  they  will  award  a  repleader.  A  judg- 
ment therefore  non  obstante  veredicto  is  always 
upon  the  merits,  and  never  granted  but  in  a 
very  clear  case ;  a  repleader  is  upon  the  form 
and  manner  of  pleading.  2  Tidd,  Pr.,  953, 
Phila.,  1828.  This  distinction  is  adopted  in  1 
Chit.  PI.,  695,  ed.  1837.  Staple  v.  Uaydon,  1 
Salk.,  173,  is  a  leading  case  on  this  subject.  It 
is  there  said,  that  where  the  defendant  pleads 
an  ill  plea,  but  the  matter,  if  well  pleaded 
might  have  amounted  to  a  good  bar  or  justifi- 
cation, judgment  can  never  be  given  against 
the  defendant  as  by  confession;  but  where  the 
matter,  though  never  so  well  pleaded,  could 
signify  nothing,  judgment  may  in  such  case 
be  given  as  by  confession.  This  case  is  also  re- 
ported in  2  Ld.  Raym.,  924, where  Holt,  G'/t.  J., 
took  this  difference;  that  where  the  defendant 
confesses  a  trespass,  and  avoids  it  by  such  a 
matter  as  can  never  be  made  good  by  any  sort 
of  plea,  there  judgment  shall  be  given  upon 
the  confession,  without  regard  to  such  an  im- 
material issue.  But  where  the  matter  of  the 
justification  is  such  as,  if  it  were  well  pleaded, 
would  be  a  good  justification,  there  though  it 
be  ill  pleaded,  yet  that  shall  cot  be  taken  to  be 
a  confession  of  the  plaintiff's  action.  8.  C..  6 
Mod.,  1.  Numerous  cases  in  support  and  illus- 
tration of  this  doctrine  have  been  collected  and 
are  cited  by  Mr.  Tidd  and  Mr.  Chitty  at  the 
paces  already  mentioned. 

Let  us  now  see  how  much  can  be  gathered 
from  the  pleadings,  taken  in  connection  with 
the  verdict  of  the  jury.  *The  defendant  [*$)O 
assaulted  the  plaintiff.  That  fact  is  found  by 
the  jury  on  the  plea  of  not  guilty.  But  the 
plaintiff  broke  and  entered  the  defendant's 
close,  and  committed  the  first  assault.  Those 
facts  are  well  pleaded  by  the  defendant,  and 
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are  admitted  by  the  plaintiff's  replication. 
Thus  far  the  defendant  stands  justified,  on  the 
ground  that  he  was  acting  in  necessary  self 
defense.  That  excuse  is,  however,  sufficiently 
answered  by  the  replication,  which  alleges,  in 
substance,  that  the  plaintiff  was  acting  as  a 
constable,  having  a  warrant  for  the  defend- 
ant's arrest,  and  used  no  more  force  than  was 
necessary  to  execute  the  process.  This  brings 
us  to  the  defendant's  rejoinder  and  the  issue 
joined  upon  it,  which  the  plaintiff  insists  is 
so  utterly  defective  that  he  is  entitled  to  judg- 
ment notwithstanding  the  verdict.  The  jury 
have  found,  in  the  language  of  the  issue,  that 
the  plaintiff  did  not  acquaint  or  give  notice  to 
the  defendant  that  a  warrant  had  been  issued, 
or  was  in  the  plaintiff's  hands  to  be  executed  ; 
and  it  is  alleged  in  the  rejoinder,  and,  not  be- 
ing denied,  is  admitted  by  the  surrejoinder, 
that  the  defendant  did  not  know,  by  any  oth- 
er means,  that  a  warrant  had  been  issued.  The 
case  then  comes  to  this:  the  plaintiff,  being  an 
officer  and  having  a  warrant,  of  which,  how- 
ever, the  defendant  knew  nothing,  broke  and 
•entered  the  defendant's  close,  and  committed 
what,  aside  from  the  warrant,  was  an  assault 
upon  the  defendant's  person  ;  and  he  did  this 
-without  giving  any  intimation  that  he  came 
as  an  officer  to  execute  legal  process.  Every 
reasonable  intendment  is  to  be  made  in  favor 
of  the  party  who  has  the  verdict,  and  it  is  not 
too  much  to  presume  that  the  plaintiff  was  en- 
tirely silent  in  relation  to  his  object  in  break- 
ing the  close  and  making  the  assault.  If  he 
had  said,  "  I  have  a  warrant  for  you,"  or  "  I 
•come  to  execute  a  legal  process,"  or  had  in  any 
other  way  intimated  the  nature  of  his  business, 
the  jury  would  have  been  warranted  in  find- 
ing the  issue  in  his  favor;  but  they  have  found 
against  him.  We  are  not  at  liberty  to  say  that 
the  plaintiff  had  any  good  excuse  for  his  si 
lence,  for  upon  this  motion  presumptions  are 
not  to  be  indulged  in  his  favor.  And  besides, 
91*]  he  hasput*himself  upon  another  ground 
in  pleading.  He  says  he  gave  the  defendant 
notice — not  that  he  had  an  excuse  for  omitting 
to  do  so.  He  must,  then,  be  regarded  as  hav- 
ing acted  without  any  reference  to  his  official 
character,  or  the  process  in  his  hands.  Wheth- 
er he  could  justify  under  the  warrant  in  an  ac- 
tion for  false  imprisonment,  is  a  question  not 
now  before  us.1  But  he  cannot,  I  think,  com- 
plain that  the  defendant  resisted  what,  so  far 
as  he  had  the  means  of  judging,  was  an  illegal 
trespass  upon  his  property  and  a  rude  assault 
upon  his  person.  To  allow  an  officer  to  re 
cover  damages  in  such  a  case,  would  be  to 
permit  him  to  take  advantage  of  his  own  mis- 
conduct. A  liberal  protection  should  be  award- 
ed to  public  officers  when  they  act  uprightly  ; 
but  they  are  entitled  to  no  favor  when  they 
designedly  act  in  such  a  way  as  to  lead  third 
persons  into  difficulty.  When  they  fall  into 
error  in  an  honest  effort  to  discharge  their 
<luty,  it  is  enough  that  they  are  allowed  to  set 
up  their  official  character  as  a  shield.  They 
should  not  be  permitted  to  use  it  as  a  weapon  of 
assault  against  one  who  has  been  misled  by 
their  improper  conduct,  and  who  has  done 

1.— See  Frost  v.  Thomas,  24  Wend.,  418,  the  prin- 
ciple of  which  would  seem  to  deny  the  officer's  right 
to  use  the  process  even  by  way  of  justification.  But 
-see  Arnold  v.  Steeves,  10  Wend.,  514. 
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nothing  more  than  resort  to  the  law  of  self-de- 
fense. 

The  cases  cited  by  the  plaintiff's  counsel  re- 
late to  the  question  when,  and  under  what 
circumstances,  the  officer  is  bound  to  show 
his  warrant  to  the  person  arrested.  Hawkins 
says,  that  a  bailiff  or  a  constable,  if  they  be 
sworn  and  commonly  known  to  be  officers.and 
act  within  their  own  precincts,  need  not  show 
their  warrant  to  the  party,  notwithstanding  he 
demand  the  sight  of  it.  Hawk,  P.  C.,  B.  II., 
ch.  13,  sec  28.  Curwood's  ed.  And  to  the  same 
effect  is  2  Hale,  P.  C.,  116,  Lond.,  1778;  1 
Burn,  Just.,  108,  Lond.,  1785;  1  Chit.  Cr.  L., 
50,  51,  ed.  1819.  The  editor  of  Hale  thinks, 
that  the  warrant  spoken  of  was  not  that  for 
arresting  the  party,  but  the  warrant  by  which 
the  person  making  the  arrest  was  constituted 
bailiff  or  constable.  And  see,  *1  East,  [*92 
P.  0.,  819.  And  Hale  elsewhere  says,  that  if 
the  officer  be  demanded  he  should  show  his 
warrant.  1  Hale,  P.  C.,  583.  In  Hallv.  Roche, 
8  T.  R.,187,  Ld.  Kenyon  thought  it  a  most  dan- 
gerous doctrine  that  the  officer  was  not  bound 
to  show  the  warrant  for  the  arrest  when  the 
party  demands  to  see  it,  because  it  may  affect 
the  party  criminally  in  case  of  resistance.  He 
added:  "I  do  not  think  that  a  person  is  to  take 
it  for  granted  that  another,  who  says  he  has  a 
warrant  against  him  without  producing  it, 
speaks  truth."  It  seems,  however,  to  be  set- 
tled, that  a  regular  officer  acting  within  his 
proper  district  is  not  bound  to  show  his  war- 
rant for  the  arrest,  though  it  be  demanded. 
Arnold  v.  Steeves,  10  Wend.  514.  But  all  the 
books  agree  that  the  officer  is  bound  to  give 
the  substance  of  the  warrant  or  process,  to  the 
end  that  the  party  may  know  for  what  cause 
he  is  arrested  and  take  the  proper  legal  meas- 
ures to  discharge  himself.  Isabel,  Countess  of 
Rutland's  case,  6  Co.  54,  55.  This  is,  however, 
where  the  party  submits  to  the  arrest,  and  not 
where  he  makes  resistance  before  the  officer 
has  time  to  give  the  information.  Maekalley's 
case,  9  Co.,  69,  Com.  v.  Field,  13  Mass.,  321. 
Although  the  officer  is  not  bound  to  exhibit 
the  warrant — especially  where  there  may  be 
reason  to  apprehend  that  it  will  be  lost  or  de- 
stroyed— yet  I  cannot  doubt  that  it  is  his  duty 
to  inform  the  party,  where  such  is  the  fact, 
that  he  has  a  warrant,  or  to  make  known  in 
some  other  way  that  he  comes  in  his  character 
as  an  officer  to  execute  legal  process  ;  and  not 
leave  the  party  to  suppose  that  he  is  assailed 
by  a  wrong  doer.  See,  Post.  Cr.  L.,  310,  31 1; 
1  Russ.  Cr..  451,  514.  The  contrary  doctrine 
would  be  likely  to  lead  to  violence  and  blood- 
shed. I  do  not  say  that  the  officer  is  bound  to 
declare  the  particulars  of  his  authority  before 
he  makes  the  arrest,  or  that  it  may  not  some- 
times be  proper  to  lay  hands  on  the  party  be- 
fore a  word  is  spoken  ;  but  either  before  or  at 
the  moment  of  the  arrest,  the  officer  ought  to 
say  enough  to  show  the  party  that  he  is  not 
dealing  with  a  trespasser,  but  with  a  minister 
of  justice.  If  the  plaintiff  had  done  so  in  this 
case,  the  verdict,  we  must  presume  would 
have  been  in  his  favor. 

*As  a  question  of  evidence,  the  jury  [*93 
would  have  been  warranted  in  presuming,  un- 
less the  contrary  was  shown,  that  the  process 
was  duly  executed.  But  it  is  now  too  late  to 
make  any  intendment  in  favor  of  the  officer. 
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The  jury  have  found  against  him  ;  and  as  there 
is  no  motion  for  a  new  trial,  we  must  assume 
that  they  were  properly  instructed  by  the 
judge,  and  that  they  found  against  the  plaint- 
iff because  the  evidence  left  them  no  room  to 
presume  in  bis  favor. 

Although  the  rejoinder  would  probably  have 
been  held  bad  on  demurrer,  I  think  the  issue 
which  ba«  been  found  for  the  defendant  is  not 
so  wide  of  the  mark  as  to  entitle  the  plaintiff 
to  judgment  nonobstanteveredicto;  and  he  asks 
for  nothing  else.  The  defendant's  motion  must 
fail  because  he  had  no  occasion  for  making  it; 
and  the  motion  of  the  plaintiff  fails  because  he 
is  not  entitled  to  it. 

Motions  denied. 

Cited  in— 14  Abb.  Pr.,  62 :  1  Allen,  500 ;  17  Minn., 
266;  18  Minn.,  123. 


THE  PEOPLE,  ex  rel.  WHITING, 
CARRIQUE. 

Appointment  of  Person  to  Second  Office  Incom- 
patible with  First — First  Vacated  Ipso  Facto 
by  Acceptance  of  Second— Removal  of  Officer 
Appointed  by  Governor  and  Senate. 

The  appointment  of  a  person  to  a  second  office,  in- 
compatible with  the  first,  is  not  absolutely  void; 
but  on  his  subsequently  accepting  the  appointment 
and  qualifying,  the  first  office  is  ipso  facto  vacated. 

The  removal  of  an  officer  appointed  by  the  Gov- 
ernor and  Senate  can  only  be  effected  through  the 
direct  action  of  the  Senate  upon  an  express  recom- 
mendation of  removal  by  the  Governor.  Hence,  an 
allegation  that  the  Governor,  by  and  with  the  con- 
sent of  the  Senate,  appointed  another  in  the  place 
of  such  officer,  is  not  equivalent  to  an  averment  of 
his  having  been  removed.  Cowen,  J.,  dissented. 

Semble.  even  if  one  is  removable  from  office  by  the 
mere  act  of  appointing  another  in  his  place,  the  re- 
moval is  incomplete  till  the  former  has  been  duly 
notified  of  the  appointment;  and  qucere,  whether 
notice  of  the  appointee's  acceptance  is  not  also  nec- 
essary. Per  Cowen,  J. 

Citations- Stat.  April  16,  1822,  ch.  218:  April  16, 
18=50.  ch.  176 ;  Ang.  &  Ames,  Corp.  255,  n.  4,  1st  ed.; 
Willc.  Mun,  Corp.  240,  pi.  617 :  3  Burr.  1610 ;  2  T.  H. 
87 ;  1  R.  S.  98,  sees.  15,  16 ;  107,  sec.  9 ;  113,  sec.  44 ; 
122,  sec.  34 ;  123.  sec.  41 ;  2d  ed.:  Godb.  105,  pi.  123 :  1 
Vent.  342,  Wall.  Sr.  119,  130-133;  13  Pet.  225,  226,  230, 
261 ;  F.  N.  B-  163 :  2  N.  H.  202 ;  Const.  Art.  4,  Sec.  7. 

"INFORMATION  in  the  nature  of  &quo  war- 
L  ranto,  on  the  relation  of  Spencer  Whiting 
against  Richard  Carrique,  setting  forth  that 
said  Carrique,  April  1,  1840,  usurped  the 
office  of  justice  of  the  peace,  in  the  City  of 
94*]  *Hudson,  and  had  since  continued  un- 
lawfully to  hold  the  same,  etc. 

The  defendant  pleaded  the  Act  of  April  16, 
1830,  Sess.  L.  of  1830,  p.  201,  providing  for 
the  election  of  two  additional  justices  in  the 
City  of  Hudson,  to  be  appointed  in  the  same 
manner  and  to  hold  their  offices  by  the  same 
tenure  as  justices  of  the  peace  of  any  other 
cily,  etc.;  that,  in  virtue  of  said  Act,  and  Jan- 
uary 23,  1838,  upon  the  nomination  and  ap- 
pointment of  the  Governor,  by  and  with  the 
advice  and  consent  of  the  Senate,  he  was  reg- 
ularly constituted  a  justice  of  said  city  in  the 
place  of  one  Nathan  Chamberlin  resigned,  and 
a  commission  was  issued  accordingly  ;  that  af- 
terwards, January  26,  and  within  the  time  lim- 
ited by  law,  he  was  duly  notified  of  his  ap- 
pointment and  took  the  requisite  official  oath; 
that  he  thereupon  entered  upon  the  duties  of 
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said  office,  by  virtue  of  said  appointment,  the 
term  of  which  is  yet  unexpired,  and  has  since 
continued  to  hold  the  same,  etc. 

Replication  1st:  that  by  an  Act  passed  April 
16.  1822,  Sess.  L.  of  1822.  p.  226,  provision  was 
made  for  the  appointment  of  three  persons  to 
be  called  and  known  by  the  name  of  the  jus- 
tices' court  in  the  City  of  Hudson, to  be  commis- 
sioned respectively  as  justices  of  the  peace  are 
commissioned,  and  to  hold  their  offices  for  the- 
same  length  of  time,  etc. ;  that  by  force  of  the 
said  Act,  Carrique,  the  defendant,  was,  April 
20.  1836,  duly  nominated  by  the  Governor,  and 
by  and  with  the  consent  of  the  Senate  appoint- 
ed, a  justice  of  the  peace  in  and  for  the  City 
of  Hudson  ;  that,  within  the  time  limited  by 
law,  the  said  Carrique  received  notice  of  his 
appointment,  and  May  1. 1836,  was  duly  quali- 
fied and  took  the  oath  of  office  ;  that  he  there- 
upon entered  upon  the  duties  of  said  office, 
and  continued  to  exercise  the  powers  and  dis- 
charge the  duties  thereof  from  that  time,  till1 
March  13,  1840. 

Replication  2d:  that  March  13,  1840,  in  pur- 
suance of  the  Act  of  the  Legislature  mentioned 
in  the  plea,  etc.,  the  Governor,  etc.,  duly  nom- 
inated and,  with  the  consent  of  the  Senate,  ap- 
pointed Spencer  Whiting,  being  a  *resi-  [*95 
dent  of  the  said  City  of  Hudson,  a  justice  of 
the  peace  for  said  city,  in  the  place  of  the  said 
Richard  Carrique,  by  a  certain  commission, 
etc.,  under  the  hand  of  the  Governor,  etc., 
and  the  great  seal  of  the  State,  etc. ,  which  com- 
mission is  as  follows:  "The  people,  etc.  To- 
all,  etc.:  Know  ye,  that  Spencer  Whiting,  of 
the  City  of  Hudson,  having  been  nominated 
by  the  Governor  of  the  said  State  to  our  Sen- 
ate, to  be  appointed  a  justice  of  the  peace  for 
the  City  of  Hudson,  and  our  said  Senate  hav- 
ing consented  to  the  said  appointment,  we  have- 
constituted  and  appointed,  and  by  these  pres- 
ents do  constitute  and  appoint  the  said  Spen- 
cer Whiting  a  justice  of  the  peace  for  the  City 
of  Hudson,  in  the  place  of  Richard  Carrique, 
hereby  giving  and  granting,  etc.  Witness. 
William  H.  Seward,  Governor,"  etc.;  of  all  of 
which,  the  defendant,  on,  etc.,  had  notice. 
The  replication  further  stated,  that  afterwards, 
and  within  the  time  limited  by  law,  to  wiu 
on  the  19th  day  of  March,  1840.  the  said  Spen- 
cer Whiting  duly  qualified,  took  the  requisite 
official  oath,  and  immediately  entered  upon 
the  duties  of  said  office,  in  pursuance  of  his 
appointment  and  commission  aforesaid,  etc. 

The  defendant  demurred  to  each  of  the  rep- 
lications, assigning  the  causes  of  demurrer 
specially.  Joinder. 

Mr.  R.  McClellan,  for  defendant. 

Mr.  Willis  Hall,  Atty  Gen.,  contra. 

Cowen,  /.  The  question  grows  out  of  a 
difference  between  the  government  and  the  de- 
fendant, in  their  construction  of  the  statutes 
relative  to  the  justices'  courts  and  justices  of 
the  peace  of  the  City  of  Hudson.  These  stat- 
utes are  chapter  218.  of  April  16,  1822.  and 
chapter  176,  of  April  16,  1880.  The  first,  di- 
rected three  persons,  to  be  called  "the  justices 
of  the  justices'  court  in  the  City  of  Hudson,"" 
with  a  clerk  of  such  court,  to  be  commissioned 
respectively;  and  that  in  the  same  commission* 
they  should  be  appointed  justices  of  the  peace- 
iu  and  for  the  County  of  Columbia,  with  alt 
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and  singular  the  powers  in  criminal  cases  inci- 
96*]  dent.  *to  the  office  of  justice  of  the  peace. 
The  jurisdiction  of  this  court  was  extended  to 
all  actions  then  cognizable  before  a  single  jus- 
tice of  the  County  of  Columbia;  and  power 
conferred  to  proceed  in  the  same  manner  ex- 
cept that  they  or  a  majority  of  them  were  to 
appoint  times  and  places  of  holding  courts, 
and  two  at  least  to  hold  them  jointly.  They 
were  declared  a  court  of  record,  were  to  have 
a  seal,  etc.,  and  other  provisions  were  added 
corresponding  to  the  peculiar  frame  of  the 
court.  The  last  mentioned  Act  provided  that 
there  should  be  appointed,  in  and  for  the  City 
of  Hudson,  two  additional  justices  of  the  peace, 
each  to  possess  all  the  powers  and  perform  the 
duties  then  conferred  by  law  upon  other  jus- 
tices, etc. ,  in  any  of  the  towns  or  counties  of 
this  State.  The  appointment  to  either  office 
was  to  be  by  the  Senate  on  the  nomination  of 
the  Governor,  the  commission  by  him;  and  the 
tenure  of  office  four  years,  unless  sooner  re- 
moved by  the  Senate  on  the  recommendation 
of  the  Governor. 

April  20,  1836,  the  defendant,  under  the  Act 
of  1822,  was  commissioned;  and  took  the  oath 
and  entered  upon  the  duties  of  his  office  May 
1,  which  he  continued  to  exercise  till  March  13, 
1840.  Jan.  23,  1838,  he  was  also  commissioned 
under  the  Act  of  1830;  and  took  the  oath  and 
entered  on  the  duties  of  this  office  on  the  26th. 
He  continued  to  exercise  the  duties  of  this 
office  till  March  13,  1840,  the  Governor  nomi 
nated  and,  by  and  with  the  consent  of  the  Sen- 
ate, appointed  the  relator  a  justice  of  the 
peace  for  the  City  of  Hudson,  in  the  place  of 
the  defendant,  under  the  Act  of  1830.  A  com- 
mission issued  to  him  dated  March  13;  of  all 
which,  as  alleged,  the  defendant  had  notice. 
The  relator  took  the  oath  and  entered  on  the 
duties  of  his  office  on  the  19th. 

1.  It  is  admitted  by  the  Attorney- General, 
that  when  the  commission  of  the  relator  issued, 
the  defendant's  term  of  office  had  not  expired 
by  its  own  limitation;  but  said  that  it  was  void, 
inasmuch  as  the  defendant  then  held  the  in- 
compatible office  of  a  justice  in  the  justices' 
97*]  court.  It  is  *insisted  that,  as  the  statute 
provided  for  additional  justices,  the  Governor 
and  Senate  had  no  power  to  unite  the  two  of- 
fices, under  the  two  different  statutes,  in  the 
same  person;  and  that  the  defendant  was,  there- 
fore, ineligible.     Admitting  that  he  was  so,  he 
was  not  absolutely  ineligible.  The  appointment 
was.theref  ore,  valid  in  itself,  and  might  become 
operative  on  the  defendant  vacating  his  seat  in 
the  justices'  court.     There  is  not  a  doubt  that 
he  had  a  right  to  elect  whether  he  would  hold 
his  seat  there  or  accept  his  new  appointment. 
The  appointment  was  itself  valid,  though,  in 
the  view  taken,  it  might  be  frustrated  in  its 
effect  by  a  refusal  to  accept  the  office.     The 
rule  is  laid  down  and  the  cases  cited  in  Ang. 
&  Ames,  Corp.,  255,  1st  ed.  The  appointment 
to  one  office,  says  the  book,  is  a  temporary  dis- 
qualification, which  renders  the  office  ineligi- 
ble to  the  other  incompatible  office;  though  it 
is  admitted,  at  the  same  page,  that  the  ap- 
pointee may  accept  the  new  one  on  abandoning 
the  other. 

2.  It  is,  therefore,  said,  that  by  continuing 
to  act  in  the  justices'  court,  this  was  rather  an 
election  to  hold  his  first  office,  notwithstanding 
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his  accepting,  taking  the  oath,  and  entering  on 
the  duties  of  the  second.  The  contrary  is  en- 
tirely settled ;  and  the  effect  directly  opposite 
to  that  which  is  supposed  to  have  followed. 
It  is  said,  in  the  book  already  cited,  same  page, 
that  a  resignation  by  implication  may  take 
place  by  being  appointed  to  and  accepting  a 
new  office,  incompatible  with  the  former  one. 
And  it  id  added  in  a  note  (n.  4)  that  "This  is  aa 
absolute  determination  of  the  original  office, 
and  leaves  no  shadow  of  title  to  the  possessor; 
so  that  neither  quo  warranto  nor  a  motion  i& 
necessary  before  any  other  may  be  elected. 
Vide,  Willcock,  Mun.  Corp..  240,  pi.  617,  to 
the  same  point;  Ld.  Mansfield,  in  Rex  v.  Tre- 
lawney,  3  Burr.,  1616;  Buller,  J.,  in  Milward 
v.  Thatcher,  2  T.  R.,  87. 

It  becomes,  therefore,  unnecessary  to  decide, 
whether  the  two  offices  were  or  were  not  in- 
compatible.. If  they  were,  the  disqualification 
was  removed  by  an  acceptance  of  the  new  of- 
fice; if  they  were  not,  then  there  was  not  even 
a  *qualified  disability.  In  either  view,  [*98 
the  appointment  of  1838  was  valid,  the  accept- 
ance rightful,  and  the  defendant  must  be  taken 
as  rightfully  holding  his  office  under  the  Act 
of  1830,  for  its  unexpired  term,  when  the  re- 
lator was  nominated  and  appointed  to  his  place. 

3.  But  it  is  insisted  that  the  appointment  of 
the  relator  in  the  place  of  the  defendant  was 
in  itself,  and  unoflatu.  aremoval  of  the  latter; 
and  it  becomes  necessary  to  inquire  whether 
this  be  so.  The  defendant  held  subject  to  re- 
moval by  the  Senate,  on  the  recommendation 
of  the  Governor.  1  R  S.,  113,  2ded.,  sec.  44. 
I  think  the  exercise  of  this  power  to  recom- 
mend removals  by  the  Governor,  need  not  be 
accompanied  with  the  assignment  of  any  cause. 
The  power,  both  in  the  Governor  and  Senate, 
is  legally  naked  and  absolute;  and  I  apprehend 
the  only  inquiry  is,  whether  the  nomination 
and  appointment  of  the  relator  was,  on  the 
face  of  it,  incompatible  with  the  defendant  still 
holding  his  place.  If  it  was,  then  I  think  the 
language  and  legal  effect  are  equivalent  to  a 
separate  recommendation  of  removal  and  a 
vote  of  the  Senate,  in  terms,  for  such  removal. 
A  body  possessing  the  absolute  power  to  re- 
move an  officer,  appoints  another  in  his  place. 
The  same  office  could  not  be  holden  by  both 
at  the  same  time;  and  no  intent  is  expressed 
that  the  new  appointment  should  wait  for  its 
operation  till  the  first  had  expired.  The  words 
of  nomination,  appointment  and  commission, 
are  in  the  present  tense,  and  all  must  have 
been  void  unless  the  old  incumbent  was  dis- 
placed. It  strikes  me,  therefore,  that,  looking 
at  the  whole  transaction,  it  expressed  the  in- 
tent to  remove  as  plainly  as  if  it  had  been  put 
in  so  many  words;  and  that  the  effect  is  the 
same  as  if  the  intent  had  been  carried  out  by  a 
direct  proceeding. 

The  authorities,  too.  are  in  point.  Godbolt, 
105,  pi.  123;  Pepis'  case,  1  Vent.,  342;  Bower- 
bank  v.  Morris,  Wai.  C.  C.,  119  ;  Ex  parte 
Hennen,  13  Pet.,  225,  230.  The  case  in  God- 
bolt  was  this:  a  writ  issued  forth  to  choose  a 
coroner  for  the  hundred,  in  the  place  of  J.  S. ; 
and  one  *was  chosen.  It  was  moved  by  [*99 
Sergeant  Snag,  whether  thereby  the  first  ceased 
to  be  coroner  presently,  until  he  had  been  dis- 
charged by  writ.  Rodes  and  Windham,  JJ. : 
"He  ceases  presently;  for  otherwise  there 
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would  be  two  officers  of  one  coronership  which 
cannot  be.  Also  the  writ  is  quod  loco,  J.  S. 
eligi  facias,  etc.,  uuum  coronatorem ;  and  he 
cannot  be  in  place  of  the  first,  if  the  first  do 
not  cease  to  be  coroner.  So  if  any  be  made 
comraissioners.and  afterwards  others  are  made 
commissioners  in  the  same  cause,  the  first  com- 
mission is  determined."  As  to  the  coroner, 
see  the  form  of  a  writ  for  his  election  in  Fitz. 
N.  B..  163.  Writ  de  coronatore  eligendo.  The 
writer  there  says,  the  first  coroner  should  be 
discharged  by  writ;  but  that  is  expressly  de- 
nied in  Godbolt.  The  case  in  1  Vent,  was  this: 
the  Town  of  Cambridge  had  power  by  charter 
to  choose  a  recorder,  either  for  term  of  life  or 
at  the  will  of  the  electors.  They  chose  Pepis 
at  the  will  of  the  electors.  Afterwards,  with 
out  discharging  him  by  seal,  they  chose  and 
appointed  Lord  Allington,  recorder,  under 
their  common  seal.  The  court  held  that  this 
act  removed  Pepis.  In  Bowerbank  v.  Morris, 
sales  of  property  had  been  made  by  a  U.  S. 
Marshal,  after  his  successor  had  been  commis 
sioned  and  sworn  in,  and  given  notice  to  the 
former  marshal.  The  sales  made  after  notice 
were  held  to  be  void,  though  such  as  had  been 
made  before  were  sustained.  Tilghman,  Ch. 
J.,  said:  "A  removal  from  office  may  be  either 
express,  that  is,  under  a  notification  by  order 
of  the  President  of  the  U.  S. ,  that  an  officer  is 
removed;  or  implied,  by  an  appointment  of 
another  person  to  the  same  office."  Griffith, 
J.,  agreed,  and  proceeded  to  consider  the  ques- 
tion more  at  large.  He  said  that  to  work  an 
implied  removal,  there  must  be:  1.  A  nomi- 
nation to  and  a  concurrence  by  the  Senate;  2. 
A  commission  signed;  3.  A  delivery  of  it  to 
the  new  officer;  and  4.  It  must  be  accepted 
and  shown  to  the  old  one.  Indeed,  the  whole 
case  seems  to  have  been  debated  on  the  ques- 
tion: from  what  time  should  the  new  commis- 
sion operate  as  a  superseded*  f  No  one  thought 
1OO*]  of  contending  that  a  new  *appointment 
inconsistent  with  an  old  one  holden  during 
pleasure  was  not  an  implied  revocation.  Such 
a  revocation  was  also  held  clearly  to  follow 
from  a  similar  act  in  the  late  case  of  Ex  parte 
Uennen,  13  Pet. .  230,  261.  It  is  impossible  for 
me  to  perceive  the  least  difference  in  principle 
between  the  case  at  bar,  and  that  of  Bowerbank 
v.  Morris.  In  both,  the  removing  power  indi- 
cated their  pleasure  to  remove;  not  in  direct 
terms,  but  by  a  new  appointment. 

The  statutes  deolaring  that  certain  officers 
shall  hold  during  a  certain  term,  subject  to  re 
moval  by  the  Senate,  on  the  recommendation 
of  the  Governor  (vide,  1  R.  S.,  98,  2ded.,  sees. 
15,  16;  Id.,  113,  sec.  44),  do  but  adopt  another 
mode  of  expression  for  saying,  that  the  office 
shall  be  holden  at  the  pleasure  of  the  Governor 
and  Senate.  The  cases  cited,  therefore,  apply 
to  and  are,  I  think,  decisive  of  the  point  be- 
fore us. 

It  is  objected,  however,  that  the  replication 
should  have  pleaded  the  act  of  the  Governor 
and  Senate  directly  as  a  removal;  and  not 
sought,  as  it  does,  to  infer  the  removal  argu- 
mentatively.  The  replication  is,  no  doubt, 
formally  defective  in  that  respect;  and  the  de- 
fect appears  to  have  been  properly  assigned  as 
cause  of  demurrer.  An  act  should  be  pleaded 
according  to  its  legal  effect.  An  act  working 
a  removal  should,  in  pleading,  be  called  a  re- 
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moval.  The  mere  evidence  should  not  be 
pleaded.  The  replication  should  have  said, 
i  In-  defendant  was  removed  on  the  recommen- 
dation of  the  Governor,  according  to  the  si.a 
ute.  The  rule  requiring  a  direct,  instead  of  a 
circuitous  allegation  in  pleading,  is  elementary, 
and  scarcely  requires  the  quotation  of  author- 
ity for  its  support.  The  replication  needs 
amendment. 

The  want  of  alleging  due  notice  was  also 
made  an  objection  on  the  argument;  and  I  do 
not  see  that  any  notice  of  Whiting's  accept- 
ance and  qualification  was  averred,  though 
there  is  a  general  averment  of  notice  in  re- 
spect to  the  other  facts.  The  defect,  if  there 
be  one,  is  not  very  distinctly  assigned  among 
the  special  causes  of  demurrer;  nor  am  I  pre- 
pared to  say  how  full  and  particular  the  no- 
tice *should  be.  In  Bowerbank  v.  Mar-  [*  1 0 1 
rw,  the  acts  of  the  former  officer  were  held 
good  in  respect  to  third  persons  till  notice 
served.  How  it  would  be  as  between  the  gov- 
ernment and  the  officer,  it  was  not  necessary 
to  decide.  In  Hennen's  case,  Thompson,  J., 
said:  "  The  mere  appointment  of  a  successor 
would,  per  se,  be  a  removal  of  the  prior  in- 
cumbent, so  far  at  least  as  his  rights  were  con- 
cerned." But  in  that  case  there  seems  to  have 
been  sufficient  notice.  Vide,  13  Pet.,  225, 226, 
261.  That  law  would  be  unreasonable,  which 
should  subject  the  incumbent  to  a  suit,  per- 
haps to  damages  and  costs,  without  due  notice. 
The  old  books,  which  I  have  cited,  seem  to  rec- 
ognize the  doctrine  that  the  revocation  must 
be  effected  by  an  act  of  the  same  solemnity 
and  degree  as  that  by  which  the  appointment 
was  made;  and  such  is  the  general  rule.  The 
authority  of  arbitrators  who  are  appointed  by 
seal  cannot  be  revoked  except  by  seal.  There 
is  no  dispute  in  the  case  at  bar  that  the  rule 
has  been  complied  with,  up  to  the  time  of  is- 
suing the  new  commission.  But  it  would  seem 
to  follow  that  the  new  commission  should  be 
shown,  or  full  notice  be  given  of  it  to  the  old 
incumbent,  before  he  can  with  propriety  be 
proceeded  against  by  the  government.  Grif- 
fith, J.,  cites  and  considers  several  cases  on  the 
point  of  notice  in  Bowerbank  v.  Morris.  Wall. 
C.  C.,  130-133,  and  concludes,  that  where  the 
removal  is  not  by  a  direct  discharge,  but  mere- 
ly by  the  operation  of  a  new  commission  or 
appointment,  the  removal  dates  from  the  time 
when  notice  of  the  new  commission  is  given  to 
the  old  officer.  An  office  cannot  be  considered 
as  filled  till  acceptance,  which  may  possibly  be 
an  essential  prerequisite  to  an  implied  superse- 
dea*.  Vide,  Johnston  v.  Wilson,  2  N.  H.,  202. 
It  is  by  no  means  clear,  therefore,  that  notice 
of  acceptance  and  qualification  by  the  new  in- 
cumbent is  not  necessary  in  addition  to  the 
fact  that  a  commission  has  issued.  However, 
it  is  not  necessary  to  pass  now  upon  the  ques- 
tion whether  even  any  notice  were  necessary. 
The  question  is  most  likely  no  more  than 
formal;  for  it  is  highly  probable  that  notice  of 
the  new  commission  and  acceptance  was  in 
*fact  communicated  to  the  defendant  [*!OiJ 
in  some  effectual  way  before  this  information 
was  filed;  and  the  general  averment  of  notice 
may  be  sufficient.  I  have  preferred,  for  ob- 
vious reasons,  to  consider  the  question  of  right 
though  on  a  replication,  in  one  respect  at  least, 
formally  defective.  On  that  question  I  am 
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against  the  defendant.  But  as  I  think  there 
should  be  an  amendment  in  the  allegation  of 
removal,  the  Attorney-General  can, on  the  view 
which  I  take  of  the  merits,  also  insert  a  more 
full  allegation  in  respect  to  the  subject  of  no- 
tice, provided  he  shall  deem  any  further  alle- 
gation to  be  necessary.  The  general  allegation 
"  of  removal,  to  which  we  all  think  he  must  re- 
sort, would  possibly  import  notice;  and  the 
form  of  it  will  then  remain  to  be  considered 
on  the  evidence  at  the  trial,  should  the  case 
come  to  that. 

Bronson,  /.  The  defendant  is  entitled  to 
judgment  on  both  of  the  demurrers.  In  rela 
lion  to  the  first  replication,  I  shall  add  nothing 
to  what  has  already  been  said.  The  second  rep- 
lication admits  that  the  defendant  was  lawful- 
ly in  the  office,  and  does  not  show,  unless  it 
can  be  made  out  by  way  of  argument  and  in- 
ference, that  he  has  been  removed.  The  de- 
murrer is  special,  and  points  out  this  particu- 
lar defect. 

But  the  replication  is  bad  in  substance.  It 
does  not  show  a  removal,  even  by  way  of  ar- 
gument or  inference.  The  defendant  could 
only  "  be  removed  by  the  Senate  on  the  recom- 
mendation of  the  Governor."  1  R.  S.,  123,  sec. 
41.  The  Attorney  General  neither  alleges  a  re- 
moval by  the  Senate  nor  a  recommendation 
by  the  Governor  to  remove.  The  allegation  is, 
that  "  The  Governor  of  the  State  of  New  York 
duly  nominated  and,  with  the  consent  of  the 
Senate,  appointed  Spencer  Whiting  a  justice 
of  the  peace  for  the  said  City  of  Hudson,  in 
the  place  of  the  said  Richard  Carrique."  This 
is  the  language,  both  of  the  Constitution  and 
the  laws,  in  relation  to  appointments  to  office, 
and  has  nothing  to  do  with  removals.  "The 
Governor  shall  nominate,  by  message  in  writ- 
ing and,  with  the  consent  of  the  Senate,  shall 
1O3*]  *appoint  all  judicial  officers."  Const, 
art.  4,  sec.  7.  Justices  in  cities,  and  various 
other  officers,  "shall  be  nominated  by  the  Gov- 
ernor, and  appointed  by  him,  with  the  consent 
of  the  Senate."  1  R.  S.,  107,  sec.  9.  The  facts 
stated  in  the  replication  have  no  necessary  con- 
nection with  a  removal  from  office,  and  can 
prove  nothing  on  that  subject. 

If  the  replication  gives  the  facts  truly,  let 
us  see  how  the  matter  probably  stood  when  the 
business  was  transacted.  The  Governor  sends 
a,  message  to  the  Senate,  saying:  "  I  nominate 
Spencer  Whiting  to  the  office  of  justice  of  the 
peace  for  the  City  of  Hudson,  in  the  place  of 
Richard  Carrique;"  and  the  response  is:  "  Re- 
solved, that  the  Senate  consent  to  the  appoint- 
ment." And  then  a  commission  issued.  We 
have  nothing  here  but  a  nomination  and  ap- 
pointment by  the  Governor,  with  the  consent 
of  the  Senate.  There  is  no  "  recommendation 
by  the  Governor  "  to  remove  any  one  from  of- 
fice, nor  has  any  one  been  "  removed  by  the 
Senate." 

It  is  said,  that  inasmuch  as  the  relator  was 
nominated  and  appointed  a  justice  of  the  peace 
in  the  place  of  the  defendant,  the  latter  was 
necessarily  removed.  But  no  such  consequence 
follows.  When  an  office  has  once  been  filled, 
it  is,  I  believe,  the  usual,  if  not  the  uniform 
course,  to  nominate  and  appoint  a  new  officer 
in  the  place  of  the  former  incumbent.  And 
this  is  so,  whether  the  old  officer  is  holding 
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over  after  his  regular  term  has  ended,  or  wheth- 
er the  office  has  become  vacant  in  some  of  the 
many  ways  in  which  that  event  may  happen 
before  the  expiration  of  the  regular  term.  1  R. 
S.,  122,  sec.  34.  I  find,  on  looking  at  my  com- 
mission that  I  was  appointed  "a  justice  of  the 
Supreme  Court  in  the  place  of  Jacob  Suther- 
land, resigned;"  and  I  recollect  that  my  broth- 
er Cowen  was  appointed  to  the  same  office  in 
the  place  of  another  judge  who  had  resigned 
his  trust  some  time  before.  These  examples 
are  sufficient  to  show  that  the  nomination  and 
appointment  of  A  to  an  office  in  the  place  of 
B  does  not  necessarily  imply  that  B  is  removed. 
He  may  have  been  holding  over  *after  [MO4 
his  regular  term  was  at  an  end,  waiting  the  ap- 
pointment of  a  successor.  He  may  have  died, 
resigned,  or  ceased  to  be  an  inhabitant  of  the 
district  for  which  he  was  appointed;  or  the  of- 
fice may  have  become  vacant  in  several  other 
ways.  If  the  defendant  had  been  first  regular- 
ly removed  from  the  office,  the  nomination  of 
the  relator  would,  I  presume,  have  been  made 
in  precisely  the  same  form  that  it  seems  to  have 
been  submitted  without  such  prior  removal: 
"  I  nominate  Spencer  Whiting  to  the  office  of 
justice,  etc.,  in  the  place  of  Richard  Carrique." 

It  is  undoubtedly  true,  as  a  general  rule, that 
where  an  office  is  held  during  the  pleasure  of 
the  appointing  power,  the  appointment  of  a 
successor  will  operate  as  a  removal  of  the 
former  incumbent.  But  here  the  office  was  not 
held  during  pleasure,  but  for  a  specified  term. 
And  besides,  the  general  rule  cannot,  I  think, 
apply  where,  as  in  this  case,  different  modes 
ar'j  prescribed  by  law  for  doing  the  two  acts. 
Appointments  to  office  are  to  be  made  by  the 
Governor,  with  the  consent  of  the  Senate;  re- 
movals from  office  are  to  be  made  by  the  Sen- 
ate, on  the  recommendation  of  the  Governor. 
Although  both  must  concur  in  doing  either 
act,  yet  there  is  some  difficulty  in  saying  that 
the  appointing  and  the  removing  power  are 
identical.  The  efficient  agent,  in  the  one  case, 
is  the  Governor;  in  the  other,  it  is  the  Senate. 
But  aside  from  this  consideration,  the  modus 
operandi  has  been  prescribed  by  law,  and  it 
differs  in  the  two  cases.  That  is  enough  to  set- 
tle the  question.  Although  it  is  not  the  policy 
of  our  institutions  to  give  men  a  very  firm  hold 
upon  office,  they  can  only  be  removed  in  the 
mode  prescribed  by  law.  The  importance  of 
adhering  to  this  rule  may  be  sufficiently  illus 
trated  by  the  particular  case  now  before  us. 
Enough  has  already  been  said  to  show  that  the 
Senate  may  have  consented  to  the  appointment 
of  the  relator  without  the  slightest  suspicion 
that  it  was  removing  the  defendant  from  of- 
fice. But  had  the  statute  been  followed — had 
the  Governor  recommended  the  removal  of  the 
defendant — the  Senate  could  not  have  been 
mistaken  as  to  the  nature  or  consequences  of 
the  act  which  it  was  invited  *to  per-  [*1O5 
form.  The  replication  is,  I  think,  very  far  from 
showing,  in  the  language  of  the  statute,  that 
the  defendant  has  "been  removed  by  the  Sen- 
ate, on  the  recommendation  of  the  Governor." 

It  is  hardly  necessary  to  say,  that  I  speak  of 
this  matter  as  it  appears  upon  the  pleadings, 
without  intending  to  intimate  that  a  better  case 
for  the  relator  cannot  be  made  out.  But  if 
nothing  has  been  done  beyond  what  may  be 
fairly  inferred  from  the  replication,  I  am  of 

299 


105 


SUPREME  COURT,  STATE  OF  NEW  YORK. 


1841 


opinion  that  the  defendant  is  right,  and  the 
relator  is  wrong.  The  defendant  is  entitled  to 
hold,  because  he  has  not  been  removed  ;  and 
the  relator  has  no  title  to  the  office,  because 
there  was  no  vacancy  to  be  filled  at  the  time 
he  received  his  commission. 

Nelson,  Ch.  «/.,  concurred  in  opinion  with 
Mr.  Ju*tice  Bronson. 

Judgment  for  defendant  ;  leave  to  amend  on 
the  usual  terms. 

Vacancy  in  office—  What  Witt  create.  Limited  in— 
V '  N  V  170 

Cited  Vn-3  Hill.  248 ;  48  N.  Y.,  381 :  50  N.  Y, 488  (10 
Am.  Rep..  517);  77  N.  Y.,  509  (33  Am.  Rep.,  663);  91  N. 
Y..  B36:  35  Barh.,540,  553;  38  Barb.,  41;  Hemp.,  463; 
121  Mass..  530 :  13  Mich.,  a=jO;  18  Am.  Rep.,  252  (64  Me., 
1»7):  19  Am.  Rep..  25  (50  Miss.,  446). 

Officer— Appointment  of— Notification  and  accept- 
ance. Cited  in-19  N.  Y..  204;  Hemp.,  463;  123  Mass., 
580. 

Also  cited  in-30  N.  J.  L.,  186. 


KELLY 

THE  DUTCH  CHURCH  OF  SCHENEC- 
TADY. 

Covenant  for  Quiet  Enjnymdht — Breach — Evic- 
tion Must  Be  by  Paramount  Title — Grantee 
Evicted  by  Inferior  Title— Estopped  to  Set  up 
Paramount  Title — Defenses  of  Grantor  in  Ac 
tion  on  Covenant — Bill  of  Exceptions  Put  in 
by  Grantee — May  be  Used  by  Grantor— Sur- 
prise. 

To  sustain  an  action  for  the  breach  of  a  covenant 
for  quiet  enjoyment,it  must  appear  that  the  grantee 
has  been  evicted  by  title  both  lawful  and  para- 
mount. 

Accordingly,  where  the  eviction  was  by  title  sub- 
ordinate, which  the  grantee  had  precluded  himself 
from  contesting:  by  his  own  acts  and  declarations, 
and  the  recovery  against  him  went  clearly  on  that 
ground ;  held,  he  could  not  maintain  the  action. 

A  grantor  is  not  estopped,  under  such  circum- 
stances, from  asserting.as  against  his  grantee.a  par- 
amount title  in  himself  at  the  time  of  conveying, 
though  he  had  due  notice  of  the  suit  in  which  the 
eviction  took  place. 

Otherwise,  semble,  if  such  notice  was  given,  and 
the  grantor's  title  might  have  been  set  up  in  the 
suit  against  the  grantee,  had  the  former  chosen  to 
defend. 

The  grantee  put  in  evidence  a  bill  of  exceptions 
made  and  settled  in  the  suit  against  him,  declaring 
at  the  time  that  bis  only  object  was  to  show  by  what 
title  he  was  evicted,  and  that  he  introduced  it  for 
no  other  purpose.  Held,  that,  notwithstanding  his 
diac-laimer.the  grantor  might  use  the  entire  contents 
1O6*]  *of  the  bill  for  any  purpose  pertinent  to  his 
defense ;  e.  g.,  to  show  tne  ground  of  recovery 
against  the  grantee,  andthatit  was  not  under  claim 
of  title  paramount  in  fact,  but  because  of  the 
grantee  having  precluded  himself  from  setting  up 
the  grantor's  title  in  that  suit. 

But  the  grantor  having  interposed  a  demurrer  to 
the  evidence  against  him,  without  objecting  to  the 
restrictions  which  the  grantee  thus  sought  to  im- 
pose on  him  in  regard  to  the  bill  of  exceptions, 
or  intimating  at  the  trial  any  intent  or  wish  to  use 
it  himself,  whereby  the  grantee  was  induced  to 
omit  further  testimony  respecting  the  nature  of  the 
title  on  which  he  was  evicted,  the  court  ordered  the 
case  back  for  a  new  trial,  on  the  ground  of  surprise. 

On  a  demurrer  to  evidence,  the  court  are  to  draw 
every  inference  in  favor  of  the  party  against  whom 
the  demurrer  is  interposed,  which  the  jury  would 
have  been  warranted  in  making. 

The  damages  recoverable  in  an  action  by  a  lessee 
against  his  lessor,  on  a  covenant  for  quiet  enjoy- 


NOTE.— Covenant  for  quiet  enjoyment—  Breach  of 
—Eviction.  See  Greenvault  v.  Davis,  4  Hill,  643. 
note.  See,  also,  for  a  full  discussion  of  breach  of 
covenant  of  warranty.  Vanderkarr  v.  Vanderkarr, 
11  Johns.,  122.  note. 
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ment,  are  the  costs,  etc.,  incurred  by  the  former  in 
defending  the  title,  together  with  the  rents  paid  tin- 
Icswor  mure-  tin-  eviction,  during  a  period  <>f  not  ex- 
ceeding six  years  before  suit  brought.  He  can  re- 
cover nothing  for  improvements,  rise  in  value,  etc. 
A  purchaser,  under  a  general  covenant  for  miirt 
enjoyment,  is  entitled  to  recover  back  theconn!<li-r- 
ation  money  paid,  with  interest  for  six  years  :  the 
price  agreed  upon  between  the  parties  being  taken 
as  the  true  value  of  the  land. 

Citations— Dyer,  328 ;  Year  Book,  28  Hen.  VIII. :  2 
Saund.,  177.  n.  10 :  178,  n.  7 :  2  Johns..  1 ;  7  Wend., 
281;  21  Wend..  120:  2  Chit.  Pi.,  546,  547.  n.,  ed.  1837; 
14  Wend.,  38;  1  Hill,  99;  2  Wend.,  399. 

nOVENANT,  tried  before  Cushman.  C. 
\J  Judge,  at  the  Schenectady  Circuit,  in  Oc 
tober,  1839.  The  plaintiff  declared  on  a  cove- 
nant for  quiet  enjoyment,  contained  in  a  lease 
in  fee,  of  47J  morgans  of  land  in  the  County 
of  Schenectady,  made  by  the  defendants  Dec. 
10,  1789,  to  Samuel  Bond  and  Joseph  Bond  ; 
and  averred  that  the  lessees  entered  and  were 
seised  in  fee;  that  June  28,  1810,  Joseph  as- 
signed all  his  interest  to  Samuel  Bond,  who> 
thereupon  became  seised  of  the  whole  estate, 
and  continued  so  seised  until  May  4.  1827, 
when  he  sold  and  assigned  to  the  plaintiff,  who- 
thereupon  entered  and  was  seised  until  he  was- 
evicted  as  after  mentioned.  The  plaintiff  then 
averred  that  the  defendants  Lad  no  right  or  ti- 
tle to  make  the  lease  or  convey  the  premises, 
and  that  the  plaintiff  had  not  been  permitted, 
nor  had  he  been  able  quietly  to  hold  and  enjoy 
the  property;  but,  on  the  contrary  thereof, 
Richard  Bond,  the  elder,  at  the  time  of  the 
making  of  the  lease,  had  the  lawful  right  and 
title  to  the  property,  and  afterwards  died 
seised  thereof,  when  the  title  descended  to  his- 
*heirs  at  law.  The  declaration  then  [*1O7 
proceeded  to  aver,  that  certain  persons,  who 
were  named,  were  as  such  heirs  seised  of  three 
undivided  sixth  parts  of  the  property;  and  hav- 
ing such  lawful  right  and  title,  they  entered 
into  the  premises,  and  ejected,  expelled,  evicted 
and  amoved  the  plaintiff  by  due  process  of  law 
from  the  possession  of  the  three  undivided 
sixth  parts  of  the  property,  and  still  kept  him 
out,  etc.  The  plaintiff  also  averred,  that  he 
gave  notice  to  the  defendants  of  the  two  eject- 
ment suits  brought  against  him  by  the  heirs  of 
Richard  Bond,  the  elder,  to  recover  the  prop- 
erty, in  order  that  the  defendants  might  take 
charge  of  the  defense  of  the  same;  but  they 
neglected  to  do  so. 

The  defendants,  after  craving  oyer  and  set- 
ting out  the  lease,  pleaded  seventeen  pleas,  tak- 
ing issue  on  all  the  material  allegations  in  the 
declaration. 

On  the  trial,  the  plaintiff  gave  in  evidence 
the  lease  to  Samuel  and  Joseph  Bond,  and  the 
assignments  by  which  the  plaintiff  became  the 
owner  of  the  property,  as  mentioned  in  the 
declaration:  and  it  was  admitted,  that  the  les- 
sees and  their  assigns  entered  under  those  con- 
veyances, and  held  the  property.  The  plaint- 
iff also  proved  a  judgment  in  ejectment  against 
him,  docketed  January  30,  1836,  in  favor  of 
Daniel  Bond.  Richard  Bond,  Jr.,  and  Susan- 
nah Van  Antwerp,  for  two  equal  undivided 
sixth  parts  of  the  premises  in  question  ;  also 
another  judgment  in  ejectment  against  the 
plaintiff,  docketed  July  6,  1835.  in  favor  of 
Frederick  Ouderkirk  and  Elizabeth,  his  wife, 
for  one  sixth  part  of  the  premises  in  question. 
Writs  of  habere  facia*  possessionem  were  issued 
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on  the  judgments,  and  were  executed  in  the 
one  case  July  29, 1835,  and  in  the  other,  Febru- 
ary 11,  1836.  It  also  appeared  that  the  plaintiff 
gave  notice  to  the  defendants  of  the  pendency 
of  those  suits,  and  requested  them  to  defend 
the  same. 

For  the  purpose  of  showing  that  the  plaint- 
iffs in  the  two  ejectment  suits  claimed  title  by 
descent  from  Richard  Bond,  the  elder,  para- 
mount to  the  title  of  the  defendants,  and  not 
•derived  from  the  plaintiff  or  Samuel  or  Joseph 
1O8*]  Bond,  *or  either  of  them,  and  not  for 
any  other  purpose,  the  plaintiff  gave  in  evi- 
dence two  bills  of  exceptions  which  he  took  on 
the  trial  of  the  two  ejectment  suits  in  which 
he  was  defendant.  The  case,  as  it  appeared  by 
those  bills  of  exceptions,  was  substantially  as 
follows:  Richard  Bond,  the  elder,  was  in  pos- 
session of  the  farm  at  the  commencement  of 
the  Revolutionary  War,  claiming  it  as  owner. 
On  the  breaking  out  of  the  War  in  1775,  he  left 
his  family  on  the  farm,  went  to  Canada,  and 
never  returned.  He  died,  as  the  family  under- 
stood, about  the  year  1795,  leaving  a  widow, 
and  leaving  also  six  children,  Richard  the 
younger,  Samuel,  Joseph,  Susannah,  Elizabeth 
and  Angelica,  his  heirs  at  law.  Susannah  mar- 
ried Peter  Van  Antwerp,  who  died  prior  to 
the  bringing  of  the  ejectment  suits;  and  Eliza- 
beth married  Frederick  Ouderkirk.  Richard 
Bond,  the  younger,  died,  leaving  two  children, 
Daniel  Bond  and  Richard  Bond,  Jr.,  his  heirs 
at  law.  The  two  ejectment  suits  were  brought 
by  Susannah  and  Elizabeth,  with  herhusband, 
two  of  the  children  of  Richard  Bond,  the  elder, 
and  by  Daniel  and  Richard  Bond,  Jr.,  who 
were  the  children  and  legal  representatives  of 
Richard,  the  younger,  also  one  of  the  children 
of  Richard,  the  elder;  and  these  parties  claimed 
and  recovered  three  undivided  sixth  parts  of 
the  property  as  the  heirs  at  law  of  Richard 
Bond,  the  elder. 

It  further  appeared,  from  the  bills  of  excep- 
tions, that  all  the  children  of  Richard,  the 
elder,  except  Samuel,  moved  away,  and  left 
him  and  his  mother  in  possession  of  the  prop- 
erty. So  far  as  appeared,  none  of  the  other 
children  heard  of  the  lease  which  Samuel  and 
Joseph  took  from  the  Dutch  Church  in  1789, 
until  the  year  1814.  A  witness  testified,  that 
after  hearing  of  the  death  of  Richard,  the 
elder,  and  in  the  year  1796,  the  children  were 
called  together  by  Samuel  and  the  widow  to 
sign  off  to  Samuel.  He  offered  them  $40  each; 
but  another  of  the  heirs  offered  more,  and 
nothing  was  done.  Another  witness  testified 
to  a  meeting  of  the  children  in  1796,  when 
Samuel  requested  them  to  sign  off  to  their 
mother,  but  they  refused.  It  was  proved  that 
IO9*]  *Samuel  had  said,  on  several  occa- 
sions after  his  father  went  away,  that  the  farm 
belonged  to  his  father;  he  said  he  wished  his 
father  would  come  back  and  take  care  of  the 
property;  he  also  said  that  if  the  farm  was  so 
that  he  could  sell  it,  he  would  sell  and  move 
away.  In  1814  he  denied  the  right  of  his  broth- 
ers and  sisters,  and  said  he  had  a  sufficient  title 
to  hold  the  property.  It  was  also  proved  that 
the  widow  of  Richard,  the  elder,  said  that  her 
husband  owned  the  property;  that  he  had  a 
deed  for  50  acres  of  the  farm  from  Peter  Plaats, 
and  a  deed  for  the  remaining  50  acres  from  the 
Dutch  Church.  She  said  she  had  given  the  old 
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deed  to  John  Duncan  for  safe  keeping.  Angel- 
ica Bond  testified  that  Richard  Bond,  the  elder, 
howed  her  the  deed  from  Duncan,  as  he 
called  it.  After  he  went  away,  his  wife  took 
the  papers  to  witness'  house;  and  after  the 
war,  she  took  them  back  again.  She  said  they 
were  the  deeds  for  her  land. 

It  further  appeared  from  the  bills  of  excep- 
tions, that  the  defendant  in  those  actions  (the 
now  plaintiff)  gave  in  evidence  a  patent  from 
the  Colonial  Government  of  N.  Y.  to  Arent 
Bradt  and  Jan  Wemp,  for  a  tract  of  land  in- 
cluding the  premises  in  question,  which  was 
granted  October  16,  1737;  also  a  deed  from  the 
patentees  to  the  Dutch  Church,  dated  Decem- 
ber 27,  1737.  The  lease  from  the  Church  to 
Samuel  and  Joseph  Bond  in  1789,  and  the  sev- 
eral assignments  thereof  until  the  title  passed 
to  Kelly,  were  also  given  in  evidence. 

In  one  of  the  ejectment  suits,  the  judge 
charged  the  jury,  that  as  Richard  Bond,  the 
elder,  had  possession  of  the  premises  when  he 
left  the  State,  his  wife  and  children  while  they 
remained  on  the  land  claiming  title  under  him, 
must  be  regarded  as  holding  possession  under 
and  for  him,  and  after  his  death  as  holding 
possession  under  and  for  all  his  heirs,  and 
could  not  legally  purchase  any  other  title; 
and  that  the  lease  from  the  Church  to  Samuel 
and  Joseph  Bond  was  void  as  to  the  other  heirs 
of  Richard,  the  elder,  and  the  plaintiffs  were 
entitled  to  recover.  In  the  other  action  the 
judge  charged  the  jury,  in  substance,  that 
Samuel  and  Joseph  *having  entered  [  *  1 1 0 
into  or  possessed  the  premises  under  their 
father.they  could  not  afterwards  deny  his  title, 
or  set  up  the  title  under  the  lease  from  the 
Church,  and  that  the  plaintiffs  were  entitled  to 
recover.  Verdicts  for  the  plaintiffs  were  ren- 
dered in  both  actions,  on  which  judgments 
were  afterwards  perfected. 

After  reading  the  bills  of  exceptions,  the 
plaintiff  proved  that  the  costs  and  counsel  fees 
in  the  ejectment  suits  amounted,  with  interest, 
to  $1,268.92;  and  that  the  annual  rent  of  the 
premises  for  six  years,  with  interest,  amounted 
to  $38.14.  The  defendants  thereupon  de- 
murred to  the  evidence;  the  plaintiff  joined  in 
demurrer,  and  the  jury  assessed  contingent 
damages  in  favor  of  the  plaintiff  to  $1,307.06. 
The  plaintiff  offered  evidence  and  insisted, 
that  in  addition  to  costs,  etc.,  he  was  entitled 
to  recover  the  value  of  the  premises  at  the  date 
of  the  lease  in  1789,  with  interest  for  six  years, 
or  in  lieu  of  such  interest,  six  years  actual  an- 
nual value  of  the  premises;  but  the  judge  de- 
cided otherwise,  and  held  that  the  plaintiff,  in 
addition  to  costs,  etc.,  was  only  entitled  to  re- 
cover the  annual  rent  of  one  shilling  and  ten 
pence  for  every  morgan  of  land  reserved  by 
the  lease,  for  six  years,  with  interest  thereon, 
amounting  to  $38. 14.  The  plaintiff,  upon  that 
point,  tendered  a  bill  of  exceptions.  The  de- 
murrer to  evidence  and  the  bill  of  exceptions 
were  now  brought  on  for  argument. 

Menxrs.  A.  L.  Linn  and  D.  Cady,  for  de- 
fendants. 

Mr.  A.  C.  Paige,  for  plaintiff. 

By  the  Court,  Bronson,  J.  It  was  held  at 
one  time  that  a  general  covenant  for  quiet  en- 
joyment extended  to  atortious  eviction.  Mount- 
ford  v.  Catesby,  Dyer,  328  a.  But  it  had  been 
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decided  as  early  as  the  Year  Book,  26  II < -i\. 
VIII.,  that  a  c'ovenaut  of  warranty  was  not 
broken  by  the  entry  of  a  wrong-doer,  because 
no  mischief  arises  to  the  lessee,  inasmuch  as  he 
may  have  an  action  of  trespass  or  eject mmt 
against  him  who  ousted  him;  but  if  the  lessee 
1 1  l*Jbe  *ousted  by  one  who  has  a  title  para 
mount,  against  whom  he  has  no  remedy,  he 
may  bring  covenant  against  the  lessor.  2 
Saund.,  178,  ».  7.  And  it  is  now  settled,  that 
in  an  action  upon  a  general  covenant  for  quiet 
enjoyment,  the  plaintiff  must  aver  and  prove 
that  the  person  by  whom  he  was  evicted  had  a 
lawful  title  to  the  property;  and  that  he  had 
such  title  before  or  at  the  time  of  the  convey- 
ance by  the  defendant.  It  must  be  both  a  law- 
ful and  a  superior  title.  Wotton  v.  Ilele,  2, 
Saund.,  177;  and  Sergeant  Williams'  note  10  to 
that  case  ;  Qreenby  v.  Wilcocks,  2  Johns.,  1  ; 
Webb  v.  Alexander,  7  Wend.,  281;  Beddoe's  Ex- 
eeutor  v.  Wadsworth,  21  Wend.,  120.  And  for 
the  precedent  of  a  declaration  on  such  a  cove- 
nant, see  2  Chit.  PI.,  546,  ed.  of  1837.  and  p. 
547,  n.  i.  In  the  case  at  bar  the  plaintiff  has 

Eroperly  averred,  that  Richard  B<fcd,  the  elder, 
ad  a  paramount  title  to  the  property  at  the 
time  the  defendants  made  the  lease  and  cove- 
nant to  Samuel  and  Joseph  Bond  in  1789;  and 
that  certain  of  the  heirs  at  law  of  Richard, 
having  lawful  right  and  title  as  such  heirs,  have 
entered  and  evicted  the  plaintiff  from  three 
equal  undivided  sixth  parts  of  the  property  by 
clue  process  of  law.  The  defendants  have,  by 
their  pleas,  put  in  issue  the  alleged  superior  ti 
tie  of  Richard  Bond,  the  elder,  and  those 
claiming  under  him  ;  and  the  question  is, 
whether  the  plaintiff  has  made  out  his  case  by 
proof. 

The  plaintiff,  when  he  gave  the  bills  of  ex 
ceptions  in  the  two  ejectment  suits  in  evidence, 
declared  that  he  did  so  for  the  sole  purpose  of 
showing  how  the  plaintiffs  in  those  actions 
chimed  title;  and  he  insists  now,  that  the  de- 
fendants cannot  use  the  evidence  for  any  other 
purpose.  I  do  not  see  how  this  position  can  be 
maintained.  The  bills  of  exceptions  show, 
not  only  how  Daniel  Bond  and  others  claimed 
title,  but  on  what  ground  they  recovered;  and 
the  bills  are  in  their  own  nature  as  good  evi- 
dence to  prove  the  one  fact  as  they  are  to 
prove  the  other.  The  whole  of  each  of  those 
documents  was  laid  before  the  jury,  and  the 
plaintiff  could  not,  by  any  preliminary  decla 
ration  of  his  object,  control  the  legal  effect  of 
1 1 12*]  the  evidence,  or  prevent  *the  defend- 
ants from  using  such  parts  of  it  as  might  an 
swer  their  purpose.  If  the  case  is  to  be  finally 
decided  on  the  demurrer  as  it  now  stands,  we 
must  either  reject  the  bills  altogether — and 
then  the  plaintiff  has  clearly  failed  to  make  out 
a  right  of  action — or  else  we  must  take  the 
whole  of  the  evidence  and  see  how  the  matter 
will  then  stand. 

If  we  look  at  the  whole  of  the  evidence,  it 
appears  that  the  plaintiff  has  been  evicted  by 
persons  claiming  title  as  heirs  at  law  of  Rich- 
ard Bond,  the  elder,  who  was  in  possession  of 
the  property,  claiming  as  owner  before  the 
lease  was  executed.  But  it  does  not  appear  that 
they  recovered  on  the  ground  that  Richard 
Bond,  the  elder,  or  those  claiming  under  him, 
had  a  title  superior  to  that  of  the  defendants. 
On  the  contrary,  it  was  proved  in  the  eject- 
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ment  suits,  that  the  legal  title  to  the  property 
was  in  the  defendants  at  the  time  they  made 
the  lease  in  1789.  This  was  established  by  the 
patent  from  the  Colonial  Government  to  Brad t 
and  Wemp,  in  1787,  and  the  deed  from  the 
patentees  to  the  defendants  two  months  after- 
wards. No  other  paper  title  was  shown.  It 
was  proved  that  the  widow  of  Richard  Bond, 
the  elder,  said  her  husband  had  deeds  of  the 
land  from  Plaats  and  the  Dutch  Church;  but 
no  such  deeds  were  produced.  If  what  the 
widow  bad  said  about  her  husband's  title  was 
competent  evidence  against  anybody,  it  was, 
at  the  most,  only  evidence  to  characterize  the 
possession,  and  show  that  her  husband  claimed 
as  owner;  and  that  fact  was  sufficiently  estab- 
lished by  other  proof. 

The  title  of  the  defendants  had  not  been 
barred  by  an  adverse  possession  at  the  time  the 
lease  was  made.  No  account  is  given  of  the 
possession  prior  to  1775.  and  only  fourteen 
years  from  that  time  had  elapsed  before  the 
lease  to  Samuel  and  Joseph  Bond  was  executed. 
It  is  averred  in  the  declaration,  and  was  ad- 
mitted on  the  trial,  that  the  lessees  immediate- 
ly entered  under  the  lease,  and  that  the  posses- 
sion was  continually  held  under  that  title  until 
the  plaintiff  was  evicted  in  1835. 

The  plaintiff  has  neither  shown  that  he  was 
evicted  on  the  ground  of  a  superior  title  in 
Richard  Bond,  the  elder,  *and  those  [*113 
claiming  under  him,  nor  that  there  was  in  fact 
any  such  title.  Daniel  Bond  and  others  recov- 
ered in  the  ejectment  suits  on  the  ground  that 
Samuel  and  Joseph  Bond  and  those  claiming 
under  them  were  not  at  liberty  to  set  up  the 
title  which  they  acquired  from  the  defendants. 
Having  received  the  possession  originally  from 
their  father,  they  were  by  that  fact,  and  their 
subsequent  acts  and  declarations,  estopped 
from  denying  his  title  when  asserted  by  the 
other  heirs  at  law.  Upon  this  state  of  facts,  I 
am  unable  to  see  how  the  present  action  can  be 
maintained.  The  defendants  had  a  good  title 
to  convey  when  they  made  the  lease,  and  it  was 
either  the  fault  or  the  misfortune  of  the  lessees 
that  they  were  not  in  a  condition  to  protect 
themselves  under  that  title. 

The  plaintiff  has  not  been  evicted  on  the 
ground  that  Richard  Bond,  the  elder,  bad  a 
superior  title  to  the  property;  and  although 
upon  this  demurrer  to  evidence,  we  are  to  draw 
every  inference  in  favor  of  the  plaintiff  which 
the  jury  would  have  been  warranted  in  making, 
and  to  turn  doubtful  points  in  his  favor,  I  am 
unable  to  say  that,  in  point  of  fact,  Bond  had 
any  such  superior  title.  His  possession  was 
adverse  to  the  Church,  because  he  claimed  the 
property  as  his  own;  but  he  had  not  held  long 
enough  to  bar  an  entry  before  the  lease  was 
executed  and  possession  taken  under  it.  If  he 
had  a  paper  title,  that  could  only  be  established 
by  producing  the  deeds  or  accounting  for  their 
absence. 

But  it  is  said  that  as  the  defendants  had  no- 
tice, and  were  requested  to  defend  the  eject- 
ment suits,  they  are  now  estopped  from  settin 
up  their  title;  and  that  question  remains  to  b 
considered.  Whether  the  defendants  took  par 
and  aided  the  plaintiff  in  the  defense  of  the 
suits  brought  against  him,  does  not  appear; 
but  they  must  at  least  have  furnished  him  with 
the  means  of  setting  up  their  title,  for  it  was 
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given  in  evidence  on  the  trial.  And  this  case 
is,  I  think,  plainly  distinguishable  from  those 
to  which  we  have  been  referred  in  relation  to 
the  effect  of  notice,  for  the  reason  that  the  de- 
114*]  fendant's  title  was  not  only  in  *evi 
dence  in  the  former  suits,  but  it  was  virtually 
admitted  to  be  a  good  title.  The  plaintiffs  in 
those  actions  did  not  recover  on  the  ground  that 
their  right  was  superior  to  that  of  the  Dutch 
Church,  but  on  the  ground  that  the  defendant 
in  those  suits  was  precluded  by  the  acts  and 
declarations  of  his  immediate  grantors  from 
sheltering  himself  under  the  good  title  of  the 
Church.  If  the  defendants,  on  receiving  no- 
tice of  a  suit  upon  a  title  apparently  superior 
to  theirs,  had  neglected  to  appear  and  defend, 
and  their  title  had  not  been  given  in  evidence, 
or  if  when  in  evidence  it  had  been  adjudged 
defective,  they  would  probably  be  estopped 
from  setting  it  up  in  answer  to  an  action  on  the 
covenant.  But  that  is  not  this  case. 

There  is  a  short  and,  I  think,  conclusive 
view  of  this  question.  The  plaintiff  has  nec- 
essarily averred  that  he  was  evicted  by  persons 
having  a  title  paramount  to  that  of  the  defend- 
ants. Upon  that  averment  issue  has  been 
joined.  The  plaintiff  holds  the  affirmative, 
and  the  burden  of  proof  lies  upon  him.  He 
has  not  only  failed  to  prove  the  averment  true, 
but  in  attempting  to  do  so,  he  has  proved  it 
false.  It  was  not  enough  for  the  plaintiff  to 
show  that  he  gave  the  defendants  notice  of  the 
suits  brought  against  him,  for  the  obvious  rea- 
son that  the  claimants  may  have  recovered  on 
a  right  or  title  subordinate  that  of  the  defend- 
ants. It  was  necessary,  therefore,  for  the 
plaintiff  to  go  further,  and  show  on  what 
ground  the  claimants  succeeded.  He  did  so; 
and  the  evidence  has  proved  fatal  to  his  cause. 

Upon  this  view  of  the  case  the  defendants 
are  entitled  to  judgment.  But  I  must  recur 
once  more  to  the  circumstances  under  which 
the  bills  of  exceptions  were  given  in  evidence. 
The  plaintiff's  counsel  declared  at  the  time,  that 
the  bills  were  given  in  evidence  for  the  pur- 
pose of  showing  that  the  plaintiffs  in  the  eject- 
ment suits  claimed  title  by  descent  from  Rich- 
ard Bond,  the  elder,  paramount  to  the  title  of 
the  defendants;  and  not  for  any  other  purpose. 
To  this  course  no  objection  was  taken  on  the 
part  of  the  defendants,  nor  did  they  intimate 
1 1  5*]  the  wish  or  intention  *of  making  any 
other  use  of  the  evidence.  But  by  afterwards 
demurring  to  the  evidence,  they  have  spread 
the  whole  upon  the  record;  and  they  now  in- 
sist that  the  billsnot  only  show  how  the  plaint- 
iffs in  those  actions  claimed  title,  but  on  what 
ground  they  recovered.  The  present  plaintiff 
complains,  with  some  appearance  of  justice, 
that  this  course  operates  as  a  surprise  upon 
him,  and  says  he  would  have  given  further 
evidence  on  the  trial  if  the  defendants  had 
taken  their  ground  at  the  time  the  bills  of  ex- 
ceptions were  laid  before  the  jury.  We  know 
from  another  case  which  has  been  before  us, 
that  the  plaintiff  could  have  given  further  evi- 
dence tending  to  show  a  paramount  title  in 
Richard  Bond,  the  elder,  if  he  had  supposed  it 
necessary  to  do  so;  and  under  the  special  cir- 
cumstances of  this  case,  I  think  the  ends  of 
justice  will  be  better  answered  by  ordering  a 
new  trial,  than  they  would  be  by  rendering 
judgment  on  the  demurrer. 
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Should  the  plaintiff  ultimately  fail  in  this 
action,  he  will  cot  be  without  the  means  of  re- 
dress. The  title  which  he  derived  through 
Samuel  and  Joseph  Bond  from  the  Dutch 
Church  has  not  failed.  The  point  decided  in 
the  ejectment,  suits  was,  that  as  Samuel  and 
Joseph  Bond  had  received  the  possession  from 
their  father,  neither  they,  nor  their  grantee, 
could  set  up  a  title  subsequently  acquired  from 
a  stranger,  until  the  possession  had  been  re- 
stored. When  the  heirs  of  Richard  Bond,  the 
elder,  regained  the  possession,  the  estoppel  was 
at  an  end,  and  the  plaintiff  was  at  liberty  to 
bring  a  new  action  founded  upon  his  title. 
Whether  the  statute  relating  lo  the  action  of 
ejectment  will  present  any  obstacle  to  a  recov- 
ery, is  a  question  not  now  before  us. 

The  bill  of  exceptions  presents  but  a  single 
question.  I  think  the  judge  was  right  in  fol- 
lowing the  rule  of  damages  which  was  laid 
down  in  Kinney  v.  Watts,  14  Wend.,  38.  It  is 
there  said  by  Sutherland,  ,/.,  that  as  the  lessee 
paid  no  purchase  money,  he  can  recover  none 
back  upon  eviction  ;  and  in  respect  to  the  im- 
provements he  may  have  made  upon  the  prem- 
.ises,  and  the  money  expended  upon  them,  he 
*stands  precisely  upon  the  same  footing  [*1 16 
with  a  purchaser,  who  recovers  nothing  for 
improvements  or  expenditures.  See,  also, 
Mdak  v.  Johnson,  1  Hill,  99,  and  Baldwin  v. 
Munn,  2  Wend.,  399.  Under  a  general  cov- 
enant for  quiet  enjoyment,  the  rule  of  dam- 
ages is  settled  in  relation  to  a  purchaser  who 
has  been  evicted.  He  recovers  back  the  consid- 
eration money  paid  for  the  land,  with  interest 
on  the  amount  for  a  period  not  exceeding  six 
years.  The  price  agreed  upon  by  the  parties  is 
taken  as  the  true  value  of  the  land  without  any 
reference  to  the  actual  value.  Following  that 
analogy,  the  rents  reserved  in  a  lease,  where 
no  other  consideration  is  paid,  must  be  re- 
garded as  a  just  equivalent  for  the  use  of  the 
demised  premises.  The  parlies  have  agreed  so 
to  consider  it.  In  case  of  eviction,  the  rent 
ceases  ;  and  the  lessee  is  relieved  from  a  bur- 
den which  must  be  deemed  equal  to  the  benefit 
which  he  would  have  derived  from  the  contin- 
ued enjoyment  of  the  property.  Having  lost 
nothing,  he  can  recover  no  damages.  He  is, 
however,  entitled  to  the  costs  he  has  been  put 
to  ;  and  as  he  is  answerable  to  the  true  owner 
for  the  mesne  profits  of  the  land  for  a  period 
not  exceeding  six  years,  he  may  recover  back 
the  rent  he  has  paid  during  that  time  with  the 
interest  thereon.  If  this  rule  will  not  always 
afford  a  sufficient  indemnity  to  the  lessee,  I  can 
only  say,  as  has  often  been  said  in  relation  to  a 
purchaser,  he  should  protect  himself  by  re- 
quiring other  covenants. 

New  trial  granted,  on  the  payment  of  costs 
by  the  plaintiff.  If  the  costs  are  not  paid,  then 
judgment  for  the  defendants. 

Rule  accordingly. 

Evidence— Party  offering  cannot  restrict  or  qualify 
effect.  Explained-6  Duer,  132. 

Cited  in-3  Hill,  75 ;  4  Hill,  519. 

Breach  of  covenant  for  quiet  enjoyment — What 
must  appear,  to  sustain  action.  Reviewed— 11  Allen, 
376. 

Cited  in— 4  Hill,  645 ;  5  Lans.,  199 ;  60  Barb.,  629 ;  38 
Mich.,  140;  15  Minn.,  207. 

Measure  of  damages.  Cited  in— 4  Denio,  550 ;  28  N. 
Y.,  270 ;  42  N.  Y.,  175  (1  Am.  Rep.,  510) :  1  Hun,  717  ; 
13  Hun,  567 ;  39  Barb.,  64 ;  52  Barb..  389 ;  1  Duer,  351  ; 
45  III.,  207. 

Also  cited  in— 6  Barb.,  652 ;  7  Abb.  N.  8.,  109. 
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KELLER. 

Statute  of  Limitation*—  Delivery  of  Capias  to 
Sheriff  within  Time—  Defendant  Kept  in  Igno- 
rance —  Effect, 

Though,  in  assumpslt,  the  capias  was  put  into  the 
sin-riff's  hands  within  six  years  from  the  demand 
falling  due,  with  intent  to  have  it  served,  and  was 
actually  served  before  the  return  day  ;  yet  the  de- 
fendant having  been  kept  in  ignorance  of  ;  by 
order  of  the  plaintiff  until  the  six  years  had  ex- 
pired, held,  not  sufficient  to  take  the  case  out  of  the 
Statute  of  Limitations. 

Citation-2  R.  8.,  227.  sees.  38-40,  2d  ed. 

\  SSUMPSIT,  tried  at  the  Madison  Circuit, 
A  in  March,  1840,  before  Gridley,  C.  Judge. 
The  caption  of  the  declaration  was  of  October, 
1838.  It  contained  the  common  money  counts. 
under  which  the  plaintiffs  sought  to  recover 
the  amount  due  on  a  promissory  note  made  by 
the  defendant,  dated  June  16,  1832,  and  pay- 
able at  ninety  days. 

The  defendant  pleaded  non  aswmpsit  ;  also, 
actio  non  accredit  infra  sex  annos. 

To  the  second  plea  the  plaintiffs  replied,  that 
the  causes  of  action  accrued  July  1,  1838  ;  and 
that  within  six  years  after,  viz.:  on  the  first 
Monday  of  July,  1838,  they  sued  out  a  capias 
directed  to  the  sheriff  of  Madison,  where  the 
defendant  resided,  intending  in  good  faith  that 
the  same  should  be  actually  served  ;  and  that 
the  same  was,  on  the  third  Monday  of  Octo 
ber,  1838,  duly  returned,  personally  served, 
with  the  defendant's  appearance  indorsed;  that 
the  parties  appeared,  and  the  plaintiffs  exhib- 
ited their  declaration,  etc. 

Rejoinder,  that  said  several  causes  of  action 
did  not  accrue  within  six  years  next  before  the 
issuing  of  the  said  capias,  etc. 

At  the  trial  the  plaintiffs  gave  in  evidence 
the  above  mentioned  note,  and  also  a  certified 
copy  of  the  capias  in  this  suit.  The  latter  was 
tested  the  first  Monday  of  July,  1838,  and  re 
turnable  on  the  third  Monday  of  October  fol- 
lowing. It  was  returned  with  the  defendant's 
appearance  indorsed,  the  indorsement  being 
dated  October  9,  1838. 

It  appeared  in  evidence  that  the  capias  was 
delivered  to  a  deputy-sheriff  August  30,  1838 
(within  six  years  from  the  time  when  the  note 
fell  due),  to  be  served  ;  but  with  instructions 
118*]*not  to  serve  it  till  October  1,  1838, 
after  the  six  years,  and  in  the  meantime  to 
keep  the  fact  a  secret,  and  not  let  the  defend- 
ant know  that  the  writ  was  issued  until  the 
service. 

The  defendant's  counsel  insisted,  and  so  the 
circuit  judge  ruled,  that  the  delivery  of  the 
capias  accompanied  with  the  instructions  men- 
tioned, was  not  a  sufficient  commencement  ol 
the  suit  to  prevent  the  Statute  of  Limitations 
from  attaching.  The  plaintiffs  were  accord 
ingly  nonsuited,  and  now  moved  for  a  new 
trial  on  a  bill  of  exceptions. 

Mr.  J.  A.  Spencer,  for  plaintiffs. 
Messrs.  H.  C.  Van  Schaack  and  B.  D 
Noxon,  for  defendant. 

By  the  Court,  Cowen,  J.  The  capias  was 
delivered  within  the  six  years  with  intent  tha 
804 


t  should  be  served  before  the  next  regular  re- 
urn  day  ;  but  with  instructions  to  keep  it  a 
secret  till  after  the  six  years  had  expired, 
which  was  done  by  the  sheriff.  The  question 
s,  whether  this  was  a  good  commencement  of 
the  suit,  within  the  meaning  of  the  2  R.  8., 
227,  2d  ed.,  sec.  88.  That  section  declares  that 
a  suit  shall  not  be  deemed  to  have  been  so 
commenced  as  to  avoid  i In-  Statute  of  Limita- 
ions,  unless,  1.  The  process  was  duly  served; 
or  2.  Unless  it  was  issued  within  time  to  the 
proper  county,  etc.,  in  good  faith,  and  with 
ntent  to  be  actually  served,  etc.  Section  39 
declares  that,  to  an  allegation  that  the  suit  was 
commenced  in  time,  the  defendant  may  answer 
on  the  trial  by  proving  that  the  process  was 
not  issued  with  the  intent,  or  in  the  manner 
required  by  law,  or  that  any  means  whatever 
were  used  by  the  plaintiff  or  his  attorney  to 
prevent  the  service,  or  keep  the  defendant  in 
ignorance  of  the  issuing  of  the  capias.  Section 
40  declares,  that  upon  any  such  matter  being 
established,  or  upon  its  appearing  in  any  other 
way  that  the  process  was  issued  without  any 
intent  that  it  should  be  served,  such  pr< 
shall  not  be  deemed  the  commencement  of  a 
suit. 

*In  this  case,  the  capias  was  issued  [*1 19 
within  time,  with  intent  to  be  served;  and  it 
was  served  and  returned  accordingly.  This 
satisfies  the  1st  subdivision  of  the  statute  in  its 
very  words;  and  is  enough  for  the  plaintiffs, 
unless  the  qualifications  in  the  39th  and  40th 
sections  apply  to  such  a  case.  These,  in  effect, 
are  that,  on  any  allegation  of  the  plaintiff  that 
he  commenced  a  suit  in  season,  it  shall  be  a 
good  defense  that  he  or  his  attorney  used  any 
means  whatever  to  prevent  the  service,  or  keep 
the  defendant  in  ignorance  that  the  capias  had 
issued.  The  provision  in  terms  covers  every 
mode  of  commencing  a  suit,  whether  under 
the  1st  or  2d  subdivision. 

It  may  be  too  severe,  should  we  hold  that 
instructions  to  delay  service  for  any  time  short 
of  the  return  day,  shall  be  considered  as  using 
means  to  prevent  service,  when,  as  here,  it 
was  intended  that  it  should  be  served  before 
the  return  day;  but  the  Act  goes  to  any  means 
for  keeping  the  defendant  in  ignorance  that  it 
issued.  This  branch  of  the  Act  would  seem  at 
least  to  require  thaj  means  should  not  be  used 
to  keep  back  the  service  of  the  writ  at  all.  A 
literal  construction  would  go  further,  and  re- 
quire that  no  means  of  concealment  should  be 
used,  even  by  way  of  stratagem,  to  insure  an 
arrest.  This  would  be  a  very  absurd  con- 
struction. But  the  clause  may  and  I  think 
it  does  mean  that  no  concealment  shall  be 
practiced  with  a  view  to  delay;  but  the  sheriff 
shall  be  left  to  his  own  head,  and  so  lie  under 
the  duty  of  disclosing  the  fact  by  actual  serv- 
ice as  soon  as  he  can,  consistently  with  his 
other  avocations.  In  short,  though  the  process 
be  placed  in  his  hands  within  time,  yet,  if  by 
the  procurement  of  the  plaintiff  or  his  attorney, 
the  fact  be  kept  concealed  till  after  the  six 
years  have  expired,  the  suit  cannot  be  deemed 
to  have  been  so  commenced  as  to  take  the 
claim  out  of  the  statute.  That  is  the  case  at 
bar. 

My  opinion  is,  therefore,  that  the  motion  to 
set  aside  the  nonsuit  and  for  a  new  trial  be  de- 
nied. 

HILL  2 
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12O*]  *Nelson,  Ch.  J.,  dissented  on  the 
ground  that  sections  39  and  40,  2  R.  S.,  227, 
3d  ed.,  should  be  construed  as  not  applying  to 
.any  case  where  process  was  delivered  to  the 
officer  in  time,  with  intent  to  have  it  served, 
and  where  it  has  been  actually  served  before 
the  return  day. 

New  trial  denied.* 

Cited  in— 3  Hill,  555 ;  7  Abb.  N.  S.,  244. 

1.— In  Massachusetts,  if  a  writ  is  made  provision- 
ally and  delivered  to  an  officer  with  instructions 
not  to  serve  it  until  after  a  certain  time,  or  the  hap- 
pening of  a  certain  event,  the  action  is  not  deemed 
to  have  been  commenced  until  the  arrival  of  the 
time,  or  the  happening  of  the  event.  Thus,  the 
plaintiff  having  put  a  writ  of  replevin  into  the  hands 
of  an  officer,  directing  him  to  demand  the  property 
in  question,  before  serving  it,  and  the  officer  acted 
accordingly,  held,  that  the  suit  was  to  be  regarded 
as  not  commenced  until  after  the  demand.  Badger 
v.  Phinney,  15  Mass.,  359.  The  same  doctrine  was 
applied  where  a  writ  against  the  indorser  of  a  note 
was  delivered  to  an  officer,  with  instructions  not  to 
serve  it  until  he  had  given  the  indorser  notice  of 
non-payment  by  the  maker.  Seaver  v.  Lincoln,  21 
Pick.,  267 ;  see,  also,  Swift  v.  Crocker,  Id.,  241-243. 
These  cases  will  be  found  in  principle,  at  least,  to 
agree  with  Walters  v.  Sykes,  23  Wend,,  566. 


BIGELOW  ET  AL.  v.  GRANNIS. 

Defense  of  Infancy — New  Promise  to  Stranger 
Does  Not  Authorize  a  Recovery. 

Where,  in  an  action  on  a  note,  the  defense  inter- 
posed was  infancy,  and  the  plaintiffs  relied  on  a  new 
promise  after  the  defendant  became  of  age  :  held, 
that  a  promise  to  a  stranger  (e.  g.,  one  who,  though 
then  the  plaintiff's  attorney  in  another  suit,  had  not 
been  employed  in  this)  would  not  authorize  a  re- 
covery. 

Otherwise,  had  the  promise  been  to  one  author- 
ized to  act  in  the  matter  as  the  plaintiffs'  agent. 

A  SSUMPSIT.  tried  before  Dayton,  C.  Judge, 
-Q-  at  the  Monroe  Circuit  in  July,  1841.  De- 
fense, infancy  at  the  time  the  promise  was 
made;  to  which  the  answer  set  up  was,  that 
the  defendant  had  made  a  new  promise  after 
he  became  of  age.  The  proof  tended  to  show 
a  promise  by  the  defendant,  made  to  one  who 
was  attorney  for  the  plaintiffs  in  another  suit 
against  the  defendant;  but  the  notes  on  which 
this  suit  was  brought  were  not  in  the  hands  of 
the  attorney,  nor  had  he  been  employed  to  col- 
121*]  lect  them  at  the  time  *the  new  promise 
was  made.  The  defendant  objected  that  the 
alleged  ratification  did  not  bind  him,  because 
it  was  not  made  with  the  plaintiffs  or  their  au- 
thorized agent.  The  judge  overruled  the  ob- 
jection. Verdict  for  the  plaintiffs. 

The  defendant  now  moved  for  a  new  trial. 

Mr.  J.  H.  Martindale,  for  defendant. 

Mr.  G.  H.  Mumford,  for  plaintiffs. 


NOTE.— Infancy—  Ratification  of  contract  by  in- 
fant. 

Mere  acknowledgment  of  a  debt  does  not  amount  to 
'  a  ratincation,  by  an  infant,  of  a  voidable  executory 
contract.  See  Conkling  v.  Osborn,  7  Ind.,  553;  Bank 
v.  Browning,  16  Abb.  Pr.,  272;  Ford  v.  Phillips,  1 
Pick.,  203 ;  Wilcox  v.  Boath,  12  Conn.,  550 :  Tobey  v. 
Wood,  123  Mass.,  88;  Rowe  v.  Hop  wood,  L.  R.  4,  Q. 
B.,  1. 

There  should  be  a  promise  to  the  creditor  or  his 
agent,  or  at  least  an  acknowledgment  of  an  existing 
liability  from  which  a  promise  may  be  inferred. 
Same  authorities. 

HILL  2  N.  Y.  R.,  15. 


The  Court.  This  is  not  like  the  case  of  a 
debt  barred  by  the  Statute  of  Limitations,  where 
proof  of  an  acknowledgment  will,  under  cer- 
tain circumstances,  be  sufficient  to  save  the  ac- 
tion. See,  also,  Hale  v.  Oerrish,  8  N.  H.,  874, 
376,  and  cases  there  cited.  In  the  case  of  in- 
fancy, there  must  be  a  new  promise  or  ratifica- 
tion of  the  contract  after  the  defendant  has  at- 
tained the  age  of  twenty-one  years;  and,  as  in 
other  cases  of  contract,  the  minds  of  the  parties 
must  meet.  A  promise  to  a  stranger  will  not 
answer.  It  must  be  to  the  plaintiff,  or,  what  is 
the  same  thing,  to  his  attorney  or  agent. 

New  trial  granted. ' 

Explained— 3  Abb.  Pr.,  113 ;  1  Hill,  172. 

Cited  in-33  N.  Y.,  545:  4  Barb.,  175, 179;  13  Barb., 
538 ;  21  Barb.,  358 ;  22  Barb.,  151 ;  25  Barb.,  402 ;  24 
Cal.,  208 ;  40  Ind.,  157. 

1.— See  Goodsell  v.  Myers,  3  Wend.,  479. 


McCOON  AND  SHERMAN 

v. 
BIGGS,  Impleaded  with  SMITH. 

Action  on  Receipt  for  Money — Parol  Evidence  to 
Show  that  Signature  was  Intended  as  Negoti- 
able Indorsement,  Inadmissible — Equitable  As- 
signment. 

Where  the  plaintiffs  claimed  to  recover  on  a  note 
as  indorsees  from  A,  and  offered  to  show  by  parol 
that  A's  signature  to  a  mere  receipt  for  money, 
written  on  the  back  while  he  yet  owned  it,  was  in- 
tended at  the  time  of  the  alleged  transfer  to  operate 
as  an  indorsement,  for  the  purpose  of  negotiation ; 
held,  inadmissible. 

And  qucere,  whether  oral  evidence  could  be  re- 
ceived even  to  show  such  to  have  been  the  intent  at 
the  time  of  signing  the  receipt. 

Semble,  that  in  an  action  on  a  note  by  an  in- 
dorsee, the  maker's  admission  of  liability  to  him  is 
available  as  a  substitute  for  direct  proof  of  the  in- 
dorser's  handwriting. 

The  promise  of  one  of  two  joint  makers  of  a  note, 
to  pay  it  to  a  mere  equitable  assignee,  will  not  en- 
title the  latter  to  sue  both  in  his  own  name. 

*  Whether  the  assignee  of  a  note  not  negoti-  f*122 
able,  to  whom  the  maker  has  promised  to  pay  it, 
can  recover  as  for  money  had  and  received,  quaere. 

A  SSUMPSIT,  tried  at  the  N.  Y.  Circuit, 
A  March  13,  1841,  before  Gridley,  C.  Judge. 
The  action  was  by  the  plaintiffs,  as  second  in- 
dorsees of  a  promissory  note  of  $1,000,  made 
by  the  defendants,  and  payable  to  the  order  of 
James  Smith.  The  latter  had  indorsed  it  spe- 
cially payable  to  Seaman  &  Smith.  The  only 
indorsement  by  Seaman  &  Smith  was  thus: 
"Rec'd  New  York,  Oct.  26th,  1839,  three  hun- 
dred and  sixty-three  dollars  fifty-eight  cents. 
(Signed)  Seaman  &  Smith." 

Among  other  proof  given  by  the  plaintiffs  on 
the  trial,  they  showed  that  a  short  time  after 
this  suit  was  commenced,  the  defendant,  Biggs, 
called  on  the  plaintiffs'  attorney  and,  after  in- 
quiring as  to  the  amount  of  the  note,  the  costs, 
etc. ,  promised  to  call  again  in  a  few  days  and 
pay  the  amount. 

The  plaintiffs  offered  to  prove  that  Seaman 
&  Smith  actually  transferred  the  note  to  them, 
the  plaintiffs,  after  the  indorsement  last  men- 
tioned, and  that  at  the  time  of  the  transfer 
they.  Seaman  &  Smith,  intended  the  indorse- 
ment should  operate  by  way  of  negotiating  the 
note  to  the  plaintiffs.  This  was  overruled,  the 
20  30-> 
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circuit  judge,  however,  saying,  he  would  allow 
proof  that  such  was  the  intent  of  the  defend- 
ants at  the  time  of  making  the  indorsement. 

The  plaintiffs  next  offered  to  show,  that  be- 
fore this  suit  was  commenced,  and  after  the 
note  had  been  transferred  to  the  plaintiffs,  the 
defendant,  Biggs,  admitted  his  liability,  and 
promised  to  pay  it.  This  was  objected  to  as 
inadmissible  in  any  view;  and  especially,  as 
the  declaration  contained  no  special  count  on 
such  a  promise.  The  objection  was  sustained. 
No  further  evidence  being  offered,  the  plaint- 
iff were  nonsuited,  and  now  moved  for  a  new 
trial  on  a  bill  of  exceptions. 

Mr.  G.  Bowman,  for  plaintiffs. 

Mr.  C.  Judson,  for  defendants. 

1 23*]  *By  the  Court,  Cowen,  J.  Clearly, 
it  would  be  a  perversion  of  the  indorsement  by 
Seaman  &  Smith,  to  say,  without  extrinsic 
proof,  that  they  intended  it  for  the  purpose  of 
negotiating  the  note.  The  judge  offered  the 
plaintiffs  the  utmost  latitude  they  were  entitled 
to,  when  he  said  they  might  show  by  parol 
evidence,  an  intent  at  the  time,  that  the  signa- 
ture should  operate  as  a  transfer.  Even  this 
would  have  been  directly  to  contradict  the  le- 
gal effect  of  theinstrument.which  of  itself  was 
a  mere  receipt  for  money  paid. 

Had  there  been  an  indorsement  on  the  note 
purporting:  to  work  a  transfer,  perhaps  the  ad- 
mission of  Biggs,  as  proved  or  offered  to  be 
proved,  might  have  been  available  against  him 
as  a  substitute  for  proof  of  Seaman  &  Smith's 
handwriting ;'  but  such  an  admission  would 
not  make  the  indorsement  in  question  opera- 
tive for  any  purpose  beyond  what  it  expressed. 

The  cases  cited  as  sustaining  the  position  in 
note  2,  Chit.  Bills,  9th  Am.  ed.,  p.  593,  viz.: 
that  the  assignee  of  a  note,  not  negotiable, 
whom  the  maker  has  promised  to  pay,  may  re- 
cover as  for  money  had  and  received,  do  not 
go  that  length,  though  the  dictum  in  Surteesv. 
Hubbard,  4  Esp. .  203,  comes  very  near  it.  But 
the  case  at  bar.admitting  that  Biggs  promised, 
comes  short  of  that.  The  action  i«  against 
Biggs  and  Smith.  The  new  promise  of  IJiggs 
alone,  however,  it  might  affect  himself,  cannot 
be  insisted  on  as  raising  a  new  joint  liability  in 
him  and  his  co  maker. 

On  the  whole,  we  think  the  nonsuit  was 
right;  and  a  new  trial  is  denied. 

New  trial  denied. 

1.— Bosanquet  v.  Anderson,  6  Esp.,  43 ;  Tebbette 
v.  Dowd,  23  Wend.,  390. 


124*]*DIBBLE  e.  KEMPSHALL  ET  AL. 

Declaration  Containing  Money  Counts — Plead- 
ing. 

Where  the  declaration  contains  the  money  counts 
alone,  a  plea  in  bar  setting:  up  matter  of  defense  to 
certain  notes  intended  to  be  Riven  in  evidence  under 
it,  is  bad  ;  and  this,  though  the  plea  alleges  that  the 
defendant  obtained  a  bill  of  particulars  of  the 
plaintiff's  demand,  which  contained  copies  of  the 
notes. 

"HECLARATION,  money  counts  in  atsump 
±J  sit,  annexing  copies  of  two  promissory 
notes,  which  the  plaintiff  gave  notice  would 
be  given  in  evidence  on  the  trial.  Plea  in  bar, 
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that  the  defendants  had  procured  a  bill  of  the 
particulars  of  the  plaintiff's  demand,  pursuant 
to  the  rules  and  practice  of  the  court,  and,  aft- 
er setting  out  the  bill  of  particulars,  which 
contained  copies  of  the  two  promissory  notes, 
alleging  matter  of  defense  to  the  two  notes. 
Demurrer  and  joinder. 

Mr.  O.  Hastings,  for  the  plaintiff,  said  the 
plea  was  bad.  It  should  have  been  pleaded  to 
the  count  or  declaration — not  to  the  notes. 
Anon.,  19  Wend.,  226,  and  n. 

The  Court.  The  plea  is  bad,  for  the  rea- 
son assigned  by  the  counsel. 

Mr.  A.  Sampson,  for  the  defendants,  took 
a  distinction  between  this  case  and  the  one 
cited.  Here  there  is  a  bill  of  particulars  of  the 
plaintiff's  demand,  which  is  an  amplification 
of  the  declaration  and,  therefore,  the  defend- 
ants may  plead  to  the  notes. 

The  Court.  The  bill  of  particulars  makes 
no  difference.  We  decided  the  same  point  in 
a  case  argued  by  Mr.  Stevens.  The  defendant 
can  only  plead  to  the  note  where  the  plaintiff 
counts  upon  it. 

Judgment  for  the  plaintiff. 

Cited  in— 8  Barb..  440;  6  How.  Pr.,  426;  2  Legr. 
Obs.,  91. 


•BALDWIN  T>.  DELEVAN.     [*  1 25 

If  the  return  of  a  justice  to  a  certiorari  from  the 
C.  P.  expressly  imports  a  statement  of  all  the  evi- 
dence, and  there  is  nothing:  in  it  to  support  the  judg- 
ment, that  courtis  bound  to  reverse. 

Citations— 18  Wend.,  141 ;  15  Wend.,  490. 

ON  error  from  the  Cortland  C.  P.  Baldwin 
sued  Delevan  before  a  justice,  and  declared 
in  case,  for  a  fraudulent  misrepresentation  on 
an  exchange  of  horses.  The  cause  was  tried 
by  jury,  who  found  a  verdict  for  Baldwin, 
upon  which  the  justice  rendered  judgment. 
Delevan  carried  the  cause  to  the  C.  P.  by  cer- 
tiorari. The  justice's  return  to  the  certiorari 
was  in  the  usual  form,  detailing  the  testimony 
at  length,  and  concluding  thus:  "I  certify 
also,  that  the  foregoing  is  all  the  testimony 
given  on  the  said  trial,"  etc.  The  testimony 
set  forth  showed  no  representation  whatever 
made  by  Delevan,  save  what  he  had  said  to 
one  Pike,  a  witness,  to  whom  he  offered  the 
horse  in  question  a  short  time  before  the  ex- 
change with  Baldwin.  The  C.  P.  reversed  the 
judgment  of  the  justice,  and  Baldwin  sued  out 
a  writ  of  error. 

Mr.  W.  H.  Shankland,  for  plaintiff  in 
error. 

Mr.  H.  Ballard,  for  defendant  in  error. 

By  the  Court,  Cowen,  J.  The  only  ques- 
tion is,  whether  a  verdict  and  judgment  ap- 
pearing by  the  return  to  be  entirely  unsupport-  • 
ed  by  evidence,  should  be  reversed.  We  think 
it  should.  Noyesv.  Hewitt,  18  Wend..  141;  vide 
Stryker  v.  Bergen,  15  Id. ,  490,  and  cases  there 
cited. 

Judgment  affirmed. 

Cited  in-1  Denio,  27 ;  4  Denio,  179,  502;  5  Barb., 
285 ;  22  Barb.,  655. 
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126*1    *THE  EAST  BOSTON    TIMBER 
COMPANY 

v. 

PERSONS  ET  AL. 

Pleading  and  Proof—  Variance. . 

A  variance  between  the  pleadings  and  proofs  in 
respect  to  a  contract  may  be  disregarded  at  the 
trial,  if  it  be  one  not  calculated  to  surprise  or  mis- 
lead the  adverse  party ;  and  this,  whether  the  con- 
tract be  in  writing  or  by  parol. 

Accordingly,  in  replevin,  the  defendants  having 
avowed  the  taking  for  rent  due  on  a  parol  demise, 
alleging  it  to  be  payable  at  the  end  of  the  year ; 
whereas,  on  the  trial,  the  proof  showed  that  it  was 
payable  half-yearly,  and  the  circuit  judge  disre- 
garded the  variance ;  the  court  refused  to  grant  a 
new  trial  on  that  ground,  and  allowed  the  defend- 
ant to  amend,  without  costs. 

Citation— 2  R.  S.,  406,  sec.  79. 

T)  EPLEVIN,  tried  before  Gridley,  U.  Judge, 
It  at  the  Erie  Circuit,  in  August,  1840.  The 
defendants  avowed  the  taking  for  rent  in  ar- 
rear,  under  a  parol  demise  of  certain  premises 
for  one  year  from  September  22,  1836,  at  the 
yearly  rent  of  $500,  payable  at  the  end  of  the 
year.  On  the  trial,  the  defendants  made  out 
their  case,  except  that  it  appeared  the  rent  was 
payable  half-yearly.  The  plaintiffs  insisted 
that  this  was  a  fatal  variance.  The  judge  dis- 
regarded and  overruled  the  objection,  and  the 
defendants  excepted.  Verdict  for  the  defend- 
ants. The  plaintiffs  now  moved  for  a  new  trial 
on  a  bill  of  exceptions. 

Mr.  D.  Tilling-hast,  for  plaintiffs. 

Mr.  M.  Taggart,  for  defendants. 

The  Court.  Under  the  rule  which  for- 
merly prevailed,  there  can  be  no  doubt  that 
this  was  a  fatal  variance — such  as  would  have 
overturned  a  well  founded  action,  or  a  good  de- 
fense. But  a  more  liberal  rule  now  prevails; 
and  as  the  judge  was  satisfied  that  the  variance 
was  not  calculated  to  mislead  or  surprise  the 
plaintiffs,  he  was  quite  right  in  disregarding 
it.  Although  the  statute  only  extends  to  mis- 
takes in  setting  out  process,  pleadings  and  in- 
struments in  writing,  2  R.  S. ,  406,  sec.  79, 
127*]  we  have  of  ten  applied  *the  same  rule 
in  relation  to  contracts  by  parol.  The  matter 
in  controversy  between  the  parties  has  been 
fully  tried  upon  the  merits,  and  we  will  not 
grant  a  new  trial  on  account  of  this  trifling  va- 
riance. It  may  be  cured  by  an  amendment;  if, 
indeed,  any  amendment  is  necessary.  As  to 
terms — we  have  allowed  similar  amendments 
without  costs,  and  will  do  so  in  this  case. 

Ordered  accordingly. 
Explained— 8  Barb.,  330. 


THE  HERKIMER  MANUFACTURING 
AND  HYDRAULIC  COMPANY 

v. 

SMALL. 

Action   on    Stock    Subscription — Forfeiture   of 
Stock  as  Defense — Pleading. 

In  an  action  by  a  Corporation  against  one  of  its 
members  to  recover  certain  installments  due  upon 
his  stock  subscription,  the  defendant  pleaded  that 
by  reason  of  his  default  in  respect  to  another  in- 
stallment, all  the  shares  subscribed  by  him  had  been 
declared  forfeited  by  the  Company,  pursuant  to  a 
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power  contained  in  their  charter,  and  that  the  stock 
forfeited  was  equal  in  value  to  the  amount  claimed 
in  this  suit :  held,  that  the  plea  was  defective  in 
substance. 

Otherwise,  had  the  plea  averred  either  an  actual 
appropriation  of  the  stock  forfeited  to  the  extin- 
guishment of  the  installments  sued  for,  or  that  its 
cash  value  was  equal  to  the  whole  amount  of  the 
defendant's  subscription. 

A  stockholder  has  no  power  to  appropriate  a  for- 
feiture thus  declared  to  the  extinguishment  of  par- 
ticular installments. 

The  stock,  under  such  circumstances,  being  in  the 
nature  of  a  pledge  for  the  whole  debt  of  the  stock- 
holder (i.  e.,  the  entire  amount  of  his  subscription), 
its  application,  when  forfeited,  is  to  be  in  equal 
proportions  to  all  installments,  whether  then  pay- 
able, or  only  to  become  payable. 

The  general  doctrine  as  to  the  application  of 
pawns  and  pledges  to  the  extinguishment  of  the 
debt  secured,  adverted  to,  and  considered. 

In  general,  payment  and  acceptance  of  a  debt 
after  suit  brought  for  it,  extinguishes  all  claim  to 
costs,  these  being  but  an  incident  to  the  debt. 

So,  as  to  accord  and  satisfaction,  release,  or  any 
other  act  pending  a  suit  which  works  an  absolute 
discharge  of  the  principal  demand,  or  reduces  it  to 
a  sum  not  large  enough  to  carry  costs. 

Otherwise,  where  a  payment  is  received  specially 
or  in  deposit,  to  apply  if  the  costs  are  afterwards 
paid. 

Citations— 21  Wend.,  273;  2  Cas.  in  Ch.  83,  84;  9 
Cow.,  776,  777,  n.;  10  Pick.,  129, 131 :  Dom.,  B.  3, 4,  tit. 
1,  sees.  3,  4.  pi.  7, 15. 

TVEMURRER  to  plea.  The  declaration  stated 
\J  that  the  defendant,  at  two  several  times, 
subscribed  21  shares,  of  $100  each,  to  the  cap- 
ital stock  of  the  plaintiffs,  by  two  several  sig- 
natures *to  the  same  subscription,  [*128 
March  11,  1834— one  subscription  being  for  15 
shares,  and  the  other  for  6  shares.  It  then  set 
forth  five  calls,  in  five  different  counts,  amount- 
ing in  the  whole  to  40  per  cent.,  $840;  and  con- 
tained, moreover,  a  sixth  count  in  indebitatus 
assumpsit  for  money  lent,  etc. ,  and  for  other 
moneys  owing  from  the  defendant  to  the  plaint- 
iffs for  21  shares  of  the  capital  stock  of  the 
plaintiffs  before  that  time  sold,  etc.  The  dec- 
laration was  entitled  as  of  December  19,  1834. 

To  the  said  five  counts  and  that  part  of  the 
sixth  relating  to  the  stock  in  question,  the  de- 
fendant pleaded  that  June  22,  1836,  a  resolu- 
tion of  the  Company  was  passed,  pursuant  to 
their  Act  of  incorporation,  declaring  a  forfeit- 
ure of  the  whole  of  the  stock  subscribed  by 
him  for  non  compliance  with  a  further  call, 
made  by  the  plaintiffs  after  this  suit  was  com- 
menced, for  10  per  cent,  payable  May  15, 
1835;  and  averred  that  the  stock  so  forfeited 
was  of  greater  cash  value  than  the  several  in- 
stallments demanded  in  said  counts,  with  in- 
terest from  the  time  they  fell  due  to  the  time 
of  forfeiture,  after  deducting  from  said  cash 
value,  etc.,  the  amount  of  said  installment  on 
which  the  said  forfeiture  was  declared.  The 
plea,  however,  contained  no  averment  that  the 
value  of  the  shares  forfeited  had  been  actually 
applied  to  the  extinguishment  of  the  sums  de- 
manded in  this  suit.  The  defendant,  as  to  the 
residue  of  the  sixth  count,  pleaded  non  assump- 
sit. 

The  plaintiffs  demurred  to  the  above  special 
plea,  and  the  defendant  joined  in  demurrer. 

Mr.  J.  A.  Spencer,  for  plaintiffs. 

Mr.  A.  S.  Johnson,  for  defendant. 

By  ike  Court,  Cowen,  J.  The  principle  of 
this  plea  was  considered,  21  Wend.,  273,  on 
demurrer  to  a  general  plea  of  the  forfeiture. 
We  there  treated  the  two  subscriptions  as  mak- 
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log  but  one  debt  of  $2,100,  which,  under  the 
provisions  of  the  Act  of  incorporation,  was 
129*]  paid  so  far  as  the  *cash  value  of  the 
stock  would  reach  towards  the  debts  sub- 
scribed and  the  interest.  It  is  now  thought 
that,  though  the  value  of  the  stock  ma;  be  less, 
yet  if  it  be  equal  to  the  particular  sum  claimed 
in  this  suit,  the  law  will  pronounce,  as  a  nec- 
essary consequence,  that  it  shall  be  appro- 
priated so  as  to  extinguish  that.  We  think  not. 
The  Company  has  made  no  specific  appropria- 
tion; and  the  defendant  had  no  power  to  do  it. 
At  any  rate,  he  avers  no  appropriation  or  at- 
tempt to  appropriate  on  his  part.  The  stock 
was  bolden  as  a  general  security  for  payment 
of  the  whole  $2,100,  the  subscriptions  being 
entire.  They  were  to  the  same  instrument,  and 
must  be  read  as  if  made  at  the  same  time; 
though  several  suits  might  be  brought,  and  it 
is  known  were  brought,  from  time  to  time  as 
installments  fell  due  under  calls  made  by  the 
directors.  That  the  whole  was  not  called  for 
before  any  suit  was  brought,  does  not  work 
such  a  severance  as  to  vary  the  rule  of  appro- 
priation. The  whole  subscription  was  due, 
though  a  part  might  have  been  left  to  become 
payable  on  the  calls  being  made.  The  doctrine 
of  appropriation  depends  on  the  presumed  in- 
tent of  the  parties.  In  such  a  case  I  take  the 
rule  to  be  entirely  clear.  The  pledge  being 
intended  to  secure  the  whole,  shall  be  applied 
to  the  whole  as  it  may  be  turned  into  money 
or  its  equivalent  from  time  to  time;  and  the 
Application  shall  be  in  equal  proportion  to  all 
installments  payable  or  yet  to  become  payable. 
Vide,  Perrie  v.  Roberts,  2  Gas.  in  Ch.t  83,  84;  9 
€ow.,  776,  777,  ».,  and  Blackstone  Bk.  v.  Hill, 
10  Pick.,  129,  131. 

But  if  the  installments  are  to  be  considered 
as  several  debts,  the  rule  is  the  same.  It  is 
thus  laid  down  in  the  civil  law:  "When  a  debtor, 
obliging  himself  to  a  creditor  for  several  causes, 
at  one  and  at  the  same  time,  gives  him  pawns 
or  mortgages  which  he  engages  for  the  securi- 
ty of  all  the  debts,  the  money  which  is  raised 
by  the  sale  of  the  pawns  or  mortgages  shall  be 
appropriated  in  an  equal  proportion  to  the  dis- 
charge of  every  one  of  the  debts."  Dom..  B. 
IV.,  tit.  1,  sec.  4,  pi.  7;  vide,  9  Cow.,  776,  777, 
n.  The  rule  is,  however,  laid  down  with  the 
13O*]  qualification,  that  if  interest  be  *due, 
that  is  first  to  be  paid;  and  the  balance  appor- 
tioned. Id.,  Id.,  Dom.,  B.  III.,  tit.  1,  sec.  8, 
pi.  15.  But  this  cannot  present  a  question  of 
any  importance,  except  where  the  value  of  the 
pledge  or  the  money  raised  by  a  sale,  comes 
-short  of  the  whole  amount  of  the  debt  and  in- 
terest. To  make  the  plea  a  valid  bar,  two 
things  are  requisite:  1.  That  the  thing  pledged 
be  of  sufficient  cash  value  to  extinguish  the 
whole  of  the  debt  and  interest;  2.  That  it  be 
appropriated  either  by  taking  actual  posses- 
sion, or  selling  it.  It  follows  that  the  plea  in 
question  is  defective  in  substance. 

We  are  not  necessarily  called  upon  to  in- 
quire whether  such  taking  possession,  or  sale 
after  suit  brought,  would  bar  the  action,  short 
of  a  value  covering  costs  as  well  as  principal 
and  interest.  In  general,  a  payment  and  ac- 
ceptance of  the  principal  sum  and  interest,  at 
any  time  pending  the  suit,  extinguishes  all 
claim  to  costs,  these  being  but  an  incident  to 
the  debt.  So  of  an  accord  and  satisfaction, 


release,  or  any  other  act  which  works  an  ab- 
solute discharge  of  the  principal  thing.  See, 
Pierce  v.  Thompson,  reported  in  Cow.  Tr.,  1st 
ed.,  p.  180,  et  *eq.;  also  Gilmore  v.  Carr.  2 
Mass.,  171.  To  prevent  such  a  consequence, 
the  practice  is  quite  familiar  of  receiving  pay- 
ment specially  or  in  deposit,  to  apply  upon 
paying  the  costs  afterwards.  So  where  a  par- 
tial payment  is  made,  which,  if.  not  qualified, 
would  reduce  the  amount  of  recovery  to  a  sum 
that  will  not  carry  costs.1 

*IIowever,  there  must  be  judgment  [*131 
for  the  plaintiffs,  on  the  ground  that  the  value 
of  the  stock  is  not  averred  to  reach  the  whole 
debt  and  interest. 

Judgment  for  the  plaintiffs. 

Reversed— 2  N.  Y.,  330. 
Same  case— 21  Wend.,  273. 

Cited  in— 3  Sandf .  Ch.,  495;  17  Barb.,  57&  8  Abb. 
N.  S.,  22  :  28  Ohio  St..  37. 

1.— Where,  after  suit  brought,  the  amount  claimed 
was  reduced  by  partial  payments  below  what  would 
entitle  the  plaintiff  to  full  Supreme  Court  costs, 
and  a  tognnvit  taken  for  the  balance,  the  party  was 
held  not  entitled  to  Supreme  Court  costs.  McGreg- 
or v.  Loveland,  1  Cai.,  66.  If  a  suit  be  settled  with- 
out mentioning  costs,  each  party  shall  pay  his  owu 
coste.  Johnson  v.  Brannan,  5  Johns.,  268.  The  Re- 
vised Statutes  provide,  2  R.  S..  616,  sec.  21,  that  in 
case  of  the  settlement  of  a  suit  upon  a  contract  be- 
fore judgment,  if  the  amount  found  due  the  plaint- 
iff does  not  exceed  the  sum  which  upon  a  recovery 
would  entitle  the  plaintiff  to  costs,  no  costs  shali  be 
demanded  or  received.  Under  this  provision  it  ap- 
pears to  have  been  held,  that  in  an  action  of  debt 
for  the  penalty  of  a  bond,  if  the  actual  amount  due 
is  under  $50,  though  the  penalty  be  $500.  the  court 
will  order  a  stay  of  proceedings  on  the  defendant's 
merely  tendering  the  sum  due  without  costs.  Wells 
v.  Feeter.  5  Wend.,  133 ;  Howe  v.  Goodrich,  18  Id., 
560.  This  was  upon  the  principle  (as  stated  by  Marcy, 
J.,  in  the  case  first  cited),  that  the  tender  was  equiv- 
alent to  a  settlement ;  and  yet,  conceded,  that  on 
judgment  being  obtained,  costs  would  follow.  And 
see  Lewis  v.  Spencer,  12  Wend.,  139. 


STARKWEATHER  v.  MATHEWS  ET  AL. 

Competency  of  Witness  —  Accommodation  In- 
dorser — Defense  of  Usury — Release  of  Indorser. 

In  an  action  against  the  maker  of  a  note  and  his 
accommodation  indorsers.  to  which  the  defense  was 
usury ;  held,  that  the  former,  upon  being  released 
from  all  costs  and  charges  on  account  of  the  suit, 
was  a  competent  witness  for  the  latter. 

It  is  not  a  ground  for  excluding  a  witness,  whose 
legal  interest  is  jyrima  facie  balanced  by  a  liability 
over,  that  possibly  he  may  have  a  better  defense  as 
against  the  adverse  party,  than  the  one  by  whom 
he  is  called. 

A  SSUMPSIT,  tried  before  Dayton,  C.  Judge, 
A  at  the  Erie  Circuit,  in  January,  1840.  The 
action  was  on  a  promissory  note  made  by 
Mathews,  and  indorsed  for  his  accommodation 
by  Goodrich  &  Stebbins,  the  other  defendants. 
The  defense  was  usury;  and  the  indorsers,  aft- 
er releasing  the  maker  from  all  costs  and 
charges  on  account  of  the  suit,  called  him  as  a 
witness.  The  judge  admitted  him,  and  the 
plaintiff  excepted.  Verdict  for  defendants. 

Mr.  A.  Gardner,  for  plaintiff. 

Mr.  M.  Fillmore,  for  defendants. 

The  Court.  The  release  rendered  the 
maker  a  competent  witness  for  his  accommo- 
dation indorsers.  If  the  defense  failed,  the 
witness  would  only  be  answerable  to  the  in- 
dorsers for  the  amount  of  the  note — not  for  an 
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indemnity  ;  and  if  the  defense  prevailed,  he 
would  still  be  liable,  as  maker,  to  the  plaintiff. 
His  interest  was  balanced. 
132*]  *Mr.  Gardner  said  he  thought  the 
interest  was  not  balanced.  If  the  indorsers  are 
defeated  and  have  to  pay  the  note,  the  witness 
will  be  absolutely  liable  to  them;  whereas,  in 
an  action  against  him  by  the  plaintiff,  he  can 
set  up  the  defense  of  usury;  and  so  he  is  in 
a  better  condition  by  defeating  a  recovery 
against  the  indorsers. 

The  Court.  When  the  witness  was  called, 
he  was  under  an  apparent  legal  liability  both 
vays — he  was  answerable  both  to  the  holder 
and  indorsers  of  the  note;  and  the  possibility 
that  he  might  have  a  better  defense  against  the 
one  than  against  the  other,  if  it  can  be  regard- 
ed as  an  interest,  is  too  remote  and  contingent 
to  exclude  a  witness. 

New  trial  denied. ' 

Cited  in-16.Hun.  123. 

1.— See,  Hubbly  v.  Brown,  16  Johns.,  70. 


STEVENS  «.  LOW. 

Sale  of  Goods — Breach  of  Contract  by  Vendeeg- 
Measure  of  Damages — Actual  Value  with  In 
terest — Agreed  Price  as  Evidence. 

The  vendee  of  poods  received  them  at  a  stipulated 
price,  payable  in  certain  indorsed  notes,  on  condi- 
tion that  within  a  given  period  he  should  deliver  the 
notes,  or  return  the  goods ;  but  afterwards  refusing 
to  do  either,  the  vendor  sued  him  for  the  goods  in 
trover ;  held,  that  the  measure  of  damages  was  the 
actual  value  of  the  goods  and  interest ;  and  that  the 
vendee  was  not  concluded  by  the  agreed  value. 

Semble,  that  under  such  circumstances,  the  agreed 
price  would  be  high  evidence  of  actual  value  as 
against  the  wrong-doer,  and  no  deduction  should  be 
made  except  upon  strong  proof. 

Had  the  vendor,  instead  of  electing  to  disaffirm 
the  contract,  sued  in  assumpstt,  he  would  have  been 
entitled  to  the  agreed  price ;  subject  perhaps  even 
then,  however,  to  a  deduction,  if  it  turned  out  that 
the  notes  stipulated  for  were  of  less  value. 

Citation-^  Wheat.  Selw.,  1417. 

ON  error  from  the  Superior  Court  of  the  City 
of  N.  Y.  The  suit  below  was  trover,  by 
Low  v.  Stevens,  for  certain  mattresses,  etc.  It 
was  in  proof  that  they  were  sold  by  Low  to 
Stevens  in  the  City  of  N.  Y.,  at  an  agreed 
price,  payable  in  certain  indorsed  notes,  and 
delivered"  to  Stevens  conditionally  ;  *.  e.,  he 
133*]  was,  after  going  to  *and  returning  from 
Boston,  to  deliver  the  notes,  or  return  the 
goods.  On  his  return,  Low  demanded  the 
goods  or  notes,  but  Stevens  refused  to  deliver 
either. 

The  defendant  below  offered  to  prove 'by  one 
Hall  that  the  value  of  the  mattresses  was 
much  inferior  to  the  agreed  price.  This  was 
objected  to  and  overruled,  on  the  ground  that 
the  defendant  could  not,  under  the  circum- 
stances, question  the  agreed  price.  The  de- 
fendant below  excepted;  and  a  verdict  and 
judgment  having  been  rendered  against  him, 
he  sued  out  a  writ  of  error. 

Mr.  M.  T.  Reynolds,  for  plaintiff  in  er- 
ror. 

Mr.  J.  L.  Wendell,  for  defendant  in  error. 

By  the  Court,  Cowen,  J.  Had  the  plaintilf 
below  brought  assumpsit,  he  would  have  been 
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entitled  to  the  agreed  price;  subject,  perhaps 
even  then,  however,  to  a  deduction,  if  it  should 
turn  out  in  proof  that  the  notes  were  of  less 
value;  for  the  payment  was  not  to  be  in  cash, 
but  the  specific  notes  of  certain  persons.  Pin- 
ney  v.  Gleason,  5  Wend.,  393,  395,  etseq. 

The  plaintiff  below,  however, disaffirmed  the 
contract  of  sale,  as  he  had  a  right  to  do,  and 
treated  the  defendant  as  having  wrongfully 
converted  the  goods  to  his  own  use.  The  ac- 
tion was  trover,  which  goes  for  the  actual  val- 
ue with  interest.  The  defendant  was  a  clear 
wrong  doer,  and  seems  to  have  acted  without 
excuse,  in  refusing  to  deliver  either  the  notes 
or  the  goods  as  he  agreed.  Yet  I  do  not  per- 
ceive any  principle  upon  which  he  was 
estopped  to  question  the  value  of  the  goods. 
Take  even  a  stronger  case;  the  vendee  agrees 
to  return  a  horse  to  the  vendor  if  the  former 
do  not  pay  $100;  and  that,  in  the  meantime, 
the  property  shall  not  be  deemed  to  pass.  He 
refuses  to  return  the  horse,  and  is  sued  in  tro- 
ver, the  horse  not  being  worth  $10.  The  vend- 
or thus  throws  his  contract  entirely  away,  and 
must  content  himself  with  the  $10.  To  be  sure 
the  proof  of  inferiority  must  be  quite  strong, 
before  a  *jury  would,  under  such  cir-  [*134t 
cumstances,  be  warranted  in  allowing  a  de- 
duction. The  agreement  of  parties  on  the  price 
would  be  high  evidence  of  value;  but  even  in 
such  case,  there  is  no  rule  that  I  am  aware  of 
which  would  estop  the  defendant  from  show- 
ing the  truth.  The  plaintfff  waives  that  form 
of  action  (assumpsit),  under  which  the  defend- 
ant would  indeed  be  estopped,  if  everything 
was  fair  on  the  part  of  the  plaintiff.  In  trover, 
he  says,  "  I  want  the  specific  goods,"  and  it  is 
quite  common  for  the  court  to  make  a  rule 
stopping  the  action,  on  a  redelivery  and  pay- 
ment of  costs.  Vide,  2  Wheat.  Selw.,  1417. 

I  think  the  judgment  of  the  court  below 
should  be  reversed,  and  a  venire  de  now  to  go 
from  that  court;  the  costs  to  abide  event. 

Ordered  accordingly. 

Cited  in— 3N.  Y.,  84 ;  69  N.  Y.,  450 ;  56  Barb.,  45 :  10 
Abb.  Pr.,  207  ;  3  Sandf .,  636 ;  1  E.  D.  S.,  487 ;  2  Hilt., 
595 ;  Abb.  Adm.,  219 ;  47  Wis.,  48  ;  46  111.,  156  ;  51  Am. 
Dec.,  348. 


RICHMOND  ET  AL.  «.  LITTLE. 

Statute  of  Limitations — Pleading  and  Proof. 

Where  the  defendant  pleads  actio  non  accrevit, 
etc.,  within  six  years  next  before  exhibiting  the 
bill,  the  plaintiff  will  not  be  allowed,  under  a  gen- 
eral replication  taking  issue  simply,  to  prove  a  ca- 
pias issued  in  proper  time,  and  a  continuance  of  it ; 
but  must  reply  the  matter  specially." 

Citation— 14  Wend.,  83. 

ASSUMPSIT.  tried  at  the  Onondaga  Circuit, 
April  17, 1840,  before  Moseley,  C.  Judge. 
The  declaration  contained  the  common  money 
counts,  to  which  the  defendant  pleaded  actio 
non  accredit,  etc.,  within  six  years  next  before 
the  exhibiting  of  the  bill,  and  the  plaintiffs  re- 
plied, taking  issue,  instead  of  showing  a  capias 
sued  out  and  continued.  On  the  trial,  how- 
ever, the  circuit  judge  received  in  evidence 
two  writs  of  capias,  and  directed  a  verdict  for 
the  plaintiffs.  The  evidence  was  objected  to, 
and  the  defendant  now  moved  for  a  new  trial 
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Mr.  D.  Pratt,  for  defendant. 
Mr.  H.  Sheldon,  for  plaintiffs. 

By  the  Court,  Cowen.  J.  The  only  question 
13fl>*]  is,  whether  the  *evidence  or  the  writs 
of  capias  was  admissible  without  their  being 
replied.  We  think  not.  It  is  the  settled  practice 
in  England,  that  when  the  plea  is  ante  biUam, 
and  the  plaintiff  relies  upon  his  process  to  save 
him  from  the  statute,  he  must  reply  the  proc- 
ess specially.  That  practice  was  recognized 
as  correct  by  this  court,  in  Bk.  of  Orange  Co. 
v.  Haight,  14  Wend.,  88.  The  evidence  offered 
and  received  in  this  case  was  wide  of  the  is- 
sue. 

A  new  trial  must  be  granted;  but  the  plaint- 
iffs have  leave  to  amend  their  replication,  on 
paying  the  costs  which  have  accrued  since  is- 
sue joined. 

New  trial  granted. 
Cited  in-6  Hill,  490. 


SUPERVISORS  OF  ONONDAGA 


BRIGGS. 

Tbe  taxation  of  a  district  attorney's  account,  pur- 
suant to  regular  notice,  is  a  judicial  act,  and  cannot 
be  questioned  in  an  action  against  him  by  the  coun- 
ty to  recover  back  moneys  received  over  and  above 
his  legal  fees.  • 

Citations-1  R.  8.,  376,  sec.  106  :  Laws,  1835,  p.  328  ; 
Laws,  1837,  p.  99  ;  19  Wend.,  56  ;  23  Wend.,  226. 

A  SSUMPSIT,  tried  at  the  Onondaga  Circuit, 
li  September  29,  1840,  before  Moseley,  C. 
Judge.  The  plaintiffs  sought  to  recover  the 
excess  of  moneys  received  by  the  defendant 
as  District  Attorney  of  Onondaga,  over  and 
above  his  lawful  compensation.  It  appeared 
that  the  several  sums  were  received  upon  bills 
regularly  taxed,  after  due  notice  to  the  plaint 
iffs  ;  and  the  defendant  insisted  that  the  taxa- 
tion was  conclusive;  but  the  circuit  judge 
ruled  the  contrary,  and  the  plaintiffs  had  a  ver- 
dict. The  defendant  now  moved  for  a  new 
trial  on  the  bill  of  exceptions. 

Messrs.  J.  J.  Briggs,  in  pro  per.,  and  S. 
Beardsley,  same  side. 

Mr.  S.  F.  Comstock,  for  plaintiffs. 

By  the  Court,  Cowen,  J.  The  excess  for 
which  the  verdict  was  rendered,  consisted  of 
moneys  paid  to  the  defendant  on  bills  taxed 
pursuant  to  1  R.  S.,  376.  sec.  106,  and  the  sub- 
1  36*]  sequent  *Acts.  Sess.  L.  of  1885,  p.  326; 
Id.,  1887,  p.  99.  The  first  statute  provides,  that 
county  district  attorneys  "shall  be  paid  for 
their  services  in  conducting  criminal  prosecu- 
tions, by  their  respective  counties,  upon  their 
accounts  duly  taxed  by  some  officer  authorized 
to  tax  bills  of  costs  in  the  Supreme  Court  ac- 
cording to  the  rates  allowed  by  law."  The  Act 
of  1835  requires  notice  of  taxation,  and  that 
of  1837  gives  the  right  of  appeal. 

The  judge  at  the  circuit  regarded  the  va- 
rious taxations  as  inconclusive;  and  allowed 
them  to  be  opened  and  reviewed.  It  this 
we  think  he  erred.  The  act  of  the  taxing  of- 
ficer under  the  statute  is  judicial,  and  cannot 
be  opened  without  impugning  the  well  settled 
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doctrine  that  no  judicial  decision  can  be  ques 
tioned  collaterally.  Much  was  said  in  argu- 
ment of  his  liability  to  be  imposed  upon  ;  but 
the  argument  proves  too  much.  All  courts  and 
all  arbitrators  are  more  or  less  liable  to  imposi- 
tion,in  proportion  as  their  proceedings  are  more 
or  less  guarded  and  defended  by  legal  forms 
and  solemnities ;  but  it  is  better  to  await  a 
remedy  at  the  hands  of  the  Legislature  than 
yield  to  a  rule  which  will  render  the  decision 
of  every  court,  magistrate  and  arbitrator,  lia- 
ble to  review  by  an  action.  A  single  inroad 
upon  the  doctrine  which  holds  such  decisions 
conclusive,  would  open  a  flood-gate  of  litiga- 
tion which  no  community  could  endure.  For 
one,  I  cannot  consent  to  oe  a  party  in  such  an 
attempt.  I  have  several  times  had  occasion  to 
express  my  views  of  the  point,  both  on  prin- 
ciple and  authority  ;  and  shall  not  now  repeat 
them  at  large.  People  v.  Collins,  19  Wend.,  56, 
and  cases  there  cited  ;  People  v.  Turnpike  Co., 
28  Id.,  222. 

We  are  of  opinion  that  a  new  trial  should  be 
granted,  the  costs  to  abide  the  event. 

New  trial  granted. 

Affirmed— 2  Denio,  26. 

Commented  on— 3  Barb.,  340. 

Cited  in— H.  &  D.,  378 ;  65  N.  Y.,  229:  3  Hun,  373:  » 
Hun.  216,  707 ;  12  Hun,  569 ;  3  Barb.,  185 :  6  T.  &  C..  91; 
l^andf.,  583. 


*DOWNER ^THOMPSON.  [*137 

Sale  of  Goods — Delivery  of  an  Excessive  Quanti- 
ty—  Vendee's  Right  to  Reject  All— Delivery  to 
Carrier — Delivery  to  Consignee — WJien  Title 
Passes. 

The  plaintiff,  under  color  of  complying  with  the 
defendant's  order  for  250  barrels  of  cement,  shipped 
on  board  a  canal-boat  260  barrels,  and  on  its  being1 
offered  to  the  defendant,be  refused  to  receive  any  or 
it  on  account  of  the  excess :  held,  that  he  could  not 
be  made  liable  either  as  for  goods  bargained  and 
sold,  or  for  goods  sold  and  delivered. 

Had  there  been  an  exact  compliance  with  the 
terms  of  the  order,  the  property  would  have  passed 
on  delivery  to  the  carrier;  and  then  the  plaintiff 
might  have  recovered  as  for  goods  sold  and  deliv- 
ered. 

In  general,  a  delivery  to  a  carrier  for  the  account 
and  risk  of  the  consignee,  is  in  law  a  delivery  to  the 
latter. 

Asale  of  goods  is  incomplete  and  passes  no  title  to 
the  vendee,  so  long  as  anything  remains  to  be  done 
by  the  vendor,  such  as  weighing,  measuring  or 
counting  out  of  a  common  parcel. 

Whether  the  case  stated  in  Long,  Sales,  p.  274,  ed. 
1839,  of  a  certain  number  of  dollars  sent  in  a  barrel, 
among  others  not  intended  for  the  consignee,  can 
be  sustained  as  an  exception  to  the  general  rule, 
qucere. 

Citations-4  East,  211 ;  Long,  Sales,  267,  ed.  1839. 

A  SSUMPSIT,  tried  at  the  Oneida  Circuit 
li  October  8,  1840,  before  Gridley,  C.  Judge. 
The  declaration  contained  counts  for  goods 
bargained  and  sold,  and  also  for  goods  sold 
and  delivered.  The  facts  appearing  on  the  trial 
were  as  follows: 

The  defendant  who  resided  at  Hastings, 
Westchester  Co.,  August  21,  1838,  addressed 
an  order  to  the  plaintiff,  who  resided  at  Chit- 

NOTE.— Sale— Delivery  to  carrier— Usually  delivery 
to  consignee.  Potter  v.  Lansing.  1  Johns.,  215,  note. 

Delivery  of  excessive  quantity  —  Whether  vendee 
may  reject  all.  See  reversal  of  Downer  v.  Thomp- 
son, 6  Hill,  208,  note. 
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tenango,  Madison  Co. ,  for  250  barrels  of  cem- 
ent, to  be  forwarded  as  soon  as  practicable. 
September  4  following,  the  plaintiff  shipped 
on  board  a  canal  boat  260  barrels,  which  ar- 
rived at  Hastings  on  the  17th  of  the  same  month, 
and  were  offered  to  the  defendant.  He  object- 
ed, among  other  things,  that  there  were  more 
barrels  than  he  had  ordered,  and  finally  re- 
fused to  receive  any  of  the  cement.  The  boat 
men  having  it  in  charge  proceeded  to  N.  Y., 
and  there  stored  it. 

The  defendant's  counsel  insisted  at  the  trial 
that  the  evidence  did  not  sustain  either  the 
count  for  goods  bargained  and  sold,  or  that 
for  goods  sold  and  delivered.  He  therefore 
moved  for  nonsuit,  which  was  granted,  and  the 
138*]  plaintiff  *excepted.  The  latter  now 
moved  for  a  new  trial  on  a  bill  of  exceptions. 

Messrs.  W.  McCall  and  S.  Beardsley, 
for  plaintiff. 

Messrs.  C.  P.  Kirkland  and  J.  A.'  Spen- 
cer, for  defendant. 

By  the  Court,  Cowen,  J.  The  difficulty  of 
the  plaintiff  lies  in  his  not  having  numerically 
complied  with  the  order,  which  was  for  250, 
not  260  barrels.  Had  he  shipped  the  250  bar- 
rels, no  doubt  the  property  would  have  passed, 
and  the  count  for  goods  sold  and  delivered 
been  well  sustained;  because  a  delivery  to  the 
carrier  for  the  account  and  risk  of  the  con- 
signee, is  in  law  a  delivery  to  the  latter.  Coxe 
v.  Harden,  4  East,  211.  But  neither  count  was 
satisfied  by  the  shipment  or  offer  of  the  250 
barrels  from  among  a  larger  number,  the  true 
amount  being  neither  counted  nor  weighed 
out.  The  property  yet  remained  to  be  specified 
before  the  defendant  could  know  what  to  call 
his  own  •  and  it  is  entirely  settled,  that  where 
any  act  yet  remains  to  be  done  by  the  vendor, 
such  as  weighing,  measuring  or  counting  out 
of  a  common  parcel,  no  property  passes.  Short 
of  this,  there  is  no  sale,  much  less  a  delivery. 
Long,  Sales,  267,  et  seq.,  ed.  of  1839.  The  ex- 
ception at  page  274,  mentioned  by  the  plaint- 
iff's counsel,  of  a  certain  number  of  dollars 
sent  in  a  barrel,  among  others  not  intended 
for  the  consignee,  is  a  different  case.  It  went 
on  the  ground  that  the  dollars  were  all  of  the 
same  value,  which  cannot  be  predicated  of  the 
barrels  in  question.  Beside,  there  is  perhaps 
some  difficulty  in  sustaining  the  exception  with- 
out running  foul  of  a  strong  current  of  cases. 

We  think  no  action  will  lie,  unless  it  be  a 
special  assumpsit  for  not  accepting  the  cement. 

New  trial  denied. 

Reversed— 6  Hill,  208. 

Same  case— 6  Hill,  378. 

Consignment— Delivery  to  carrier  deemed  delivery 
to  consignee.  Cited  in— 3  Hill,  144 ;  10  Allen.,  484  ;  17 
Wis.,  44. 

Sate—  When  complete  — Delivery.  Overruled  —  9 
Barb.,  513. 

Cited  in— 1  Denio,  52 ;  5  Denio.  381 ;  H.  &  D..  431 :  8 
N.  Y.,  297 ;  10  Barb.,  97 ;  19  Barb.,  427 ;  42  Barb.,  575 ; 
44  Barb.,  532;  2  Leg.  Obs.,  427 ;  9  Minn.,  146. 


139*]  *LOVELAND  ».  SHEPARD. 

Guaranty  of  Collection  of  Note — Holder  Must 
Use  Diligence. 

A  guaranty  of  an  indorsed  note  was  thus :  "  I 
guaranty  the  collection  of  the  within  note ; "  held, 
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that,  in  an  action  on  the  guaranty,  the  plaintiff 
must  show  a  diligent  attempt  to  collect,  both  as 
against  the  indorser  and  maker,  or  he  could  not  re- 
cover. 

Citation— 19  Johns.,  69,  71. 

A  SSUMPSIT,  tried  at  the  Niagara  Circuit, 
-Q-  in  October,  1840,  before  Dayton,  C.  Judge. 
The  action  was  on  a  guaranty  of  a  promissory 
note,  made  by  J.  D.  Jennings,  payable  to  the 
order  of  S.  Jennings,  and  by  him  indorsed  in 
blank.  On  this  the  defendant  indorsed  a  guar- 
anty thus  :  "  For  a  valuable  consideration,  I 
guaranty  the  collection  of  the  within  note. 
Lockport,  August  8th,  1837.  (Signed)  G.  Shep- 
ard." 

The  only  proceedings  to  collect  the  note 
proved  at  the  trial,  were  against  the  maker.  It 
was  objected  that  no  diligence  had  been  used 
in  respect  to  the  indorser  ;  but  the  circuit 
judge  held  that  none  was  necessary,  as  the 
guaranty  was  of  the  collection  of  the  note  only; 
not  of  the  note  and  indorsement.  To  this  the 
defendant  excepted  ;  and  a  verdict  having 
passed  against  him,  he  now  moved  for  a  new 
trial  on  a  bill  of  exceptions. 

Mr.  A.  C.  Bradley,  for  defendant. 

Mr.  A.  A.  Boyce,  for  plaintiff. 

By  the  Court.  Co-wen,  J.  In  a  suit  on  a 
somewhat  similar  guaranty  in  Moakley  v.  Riggs, 
19  Johns.,  69,  71,  it  appeared  that  the  indorser 
alone  had  been  sued.  Spencer,  Ch.  J.,  said 
the  plaintiff  was  bound  to  prosecute  with  due 
diligence  all  the  parties  to  the  note.  It  is  true, 
the  question,  whether  a  prosecution  against  the 
indorser  was  essential,  did  not  arise.  The  ne- 
cessity of  suing  both  parties  was,  however,  as- 
serted, and  the  dictum  is  highly  respectable.  I 
cannot  but  think  it  accorded  with  the  intention 
*of  the  guarantor.  "The  within  note,"  [*14O 
here  spoken  of  by  the  guarantor  before  us, 
was  an  indorsed  note  ;  whereas,  the  plaintiff's 
counsel  would  read  it  "the  within  note,  irre- 
spective of  the  indorsement."  A  note  is  shown 
to  another  with  the  name  of  a  responsible  in- 
dorser upon  it,  and  he  is  asked  whether  it  be 
collectible?  He  answers  yes.  Can  there  be  a 
doubt  that  he  means  the  paper?  It  is  true,  the 
note  and  indorsement  are  distinct  contracts, 
but  they  are  not  independent.  The  indorse- 
ment is  collateral  to  the  note,  the  maker  being 
the  principal  or  primary  party.  A  transfer  of 
the  note  eo  nomine,  would  carry  the  indorse- 
ment as  an  incident;  and  a  release  of  the  maker 
would  discharge  the  indorser.  In  the  case  be- 
fore us.  is  there  any  question  that  had  the 
plaintiff  collected  the  money  of  the  indorser  it 
would  have  discharged  the  defendant?  Why? 
Because  it  would  have  been  a  collection  of  the 
money  in  the  terms  of  the  guaranty.  In  the 
language  of  Moakley  v.  Riggs  we  speak  of  in- 
dorsers  as  parties  to  the  note. 

The  construction  of  this  contract  by  the 
learned  judge  was,  we  think,  too  narrow. 

There  must  be  a  new  trial,  the  costs  to  abide 
the  event. 

New  trial  granted. 

Distinguished— 18  Hun,  272. 

Cited  in— 40  N.  Y.,  188 ;  13  Hun,  168 ;  15  Hun,  346;  6 
Barb.,  550 ;  23  Barb.,  631 ;  38  Barb.,  106 ;  57  How.  Pr., 
294,  308 :  6  Duer,  303 ;  33  Am.  Rep..  448;  39  Mich.,  713 ; 
47  Am.  Rep.,  600  (50  Conn.,  20). 
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REYNOLDS  ET  AL. 

Negotiable  Paper—  Special  Indorsement  —  For 
Collection—  May  be  Stricken  Out  —  For  Collater- 
al Security—  Indorsee  not  Bona  Fide  Holder- 
Subsequent  Payment  to  Payee. 

Though  the  plaintiffs'  cashier,  by  a  special  indorse- 
ment of  the  note  sued  upon,  had  ordered  it  to  be 
paid  to  another,  yet  it  appearing  this  was  done 
merely  by  way  of  transmitting  it  to  the  latter,  as 
agent,  for  the  purpose  of  collection  ;  held,  that  the 
indorsement  constituted  no  objection  to  the  plaint- 
iffs' right  of  recovery,  and  might  either  be  stricken 
out  at  the  trial,  or  on  the  final  hearing  of  the  case 
at  bar. 

The  indorsee  of  a  negotiable  note  to  whom  it  has 
been  transferred,  simply  as  collateral  security,  is  not 
entitled  to  be  regarded  as  a  bona  flde  holder  in  the 
commercial  sense. 

If,  however,  the  maker  afterward  pays  the  note 
to  the  payee,  though  in  entire  ignorance  of  the 
transfer,  it  will  constitute  no  defense  for  the  former 
as  against  the  indorsee. 

141*]  *  Where  a  transfer  passes  only  an  equitable 
interest  in  a  chose  in  action,  the  debtor  may  safely 
treat  with  the  payee  till  he  has  notice;  otherwise, 
where  the  legal  interest  passes  by  the  transfer. 

ASSUMPSIT,  tried  at  the  Albany  Circuit, 
October  20,  1840,  before  Cushman  C. 
Judge.  The  action  was  brought  to  recover  the 
amount  of  a  promissory  note,  of  which  the 
plaintiffs  claimed  to  be  indorsees.  The  note 
was  payable  ninety  days  after  date,  to  B.  Fen- 
ner  &  Co.,  or  order:  and  was  dated  March  27, 
1837.  The  defendants  were  makers  thereof. 
When  received  by  the  plaintiffs,  the  note  was 
indorsed  in  blank  by  B.  Fenner  &  Co.  On  its 
being  produced  at  the  trial,  there  was  an  in- 
dorsement over  the  signature  of  B.  Fenner  & 
Co.,  made  by  the  plaintiffs'  cashier,  thus:  "Pay 
to  E.  E.  Kendrick  or  order."  It  appeared  that 
the  cashier  put  this  indorsement  upon  the  note 
before  the  commencement  of  this  suit,  for  safe 
remittance  to  Kendrick,  to  whom  it  was  sent 
for  the  purpose  of  collection  ;  and  that  Ken- 
drick never  had  any  interest  in  the  note. 

After  proving  the  making  of  the  note,  and 
the  other  facts  above  mentioned,  the  plaintiffs 
rested  ;  whereupon  the  defendants  moved  for 
a  nonsuit,  on  the  ground  that  the  legal  title  to 
the  note  was  not  in  the  plaintiffs  when  the 
action  was  commenced.  The  court,  however, 
overruled  the  motion. 

The  defendants  then  proved  that  the  note 
was  delivered  to  the  plaintiffs  April  3,  1837, 
and  was  received  by  them  as  collateral  secur- 
ity for  a  then  existing  debt  due  from  B.  Fen 
ner  &  Co.  ;  that  the  debt  was  still  unpaid;  and 
that  the  defendants  had  paid  the  note  to  B. 
Fenner  &  Co.  after  the  transfer  to  the  plaint- 
iffs, and  before  having  any  knowledge  of  it. 

A  verdict  was  taken  for  the  plaintiffs  sub- 

Nora.—  NegotiaJile  paper—  Special  indorsement- 
Far  purpose  of  collection  may  be  stricken  nut.  See 
Bank  of  Utica  v.  Smith,  18  Johns.,  230,  note;  Norris 
v.  Badger,  6  Cow.,  449,  note. 

Whether  indorsee  to  whom  negotiable  paper  hofc 
been  transferred  as  collateral  security  for  a  pre-ex- 
Miny  debt  is  a  bona  flde  holder.  SeeCoddington  v, 
Bay,  20  Johns.,  637,  note;  Smith  v.  Van  Loan,  16 
Wend.,  659,  note. 

When  the  note  h  indorsed  as  security  for  a  debt 
contracted  at  the  time  of  such  indorsement,  the  in- 
dorsee is  entitled  to  protection  as  a  bona  flde  holder. 
Williams  v.  Smith,  post,  301,  note. 
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ject  to  the  opinion  of  the  court.     The  defend- 
ants now  moved  for  a  new  trial  on  a  case. 

Mr.  S.  Stevens,  for  defendants. 

Mr.  M.  T.  Reynolds,  for  plaintiffs. 

*By  the  Court.  Co  wen,  J.  The  mo-  \*  1 42 
tion  for  a  nonsuit  was  properly  denied.  The  in- 
dorsement to  Kendrick  was  to  create  an  agen- 
cy ;  and  might  have  been  stricken  out  at  the 
trial. (')  It  may  now  be  done  nuncpro  tune. 

The  transfer  to  the  plaintiffs  being  for  col- 
lateral security,  did  not,  it  is  true,  render  them 
bona  fide  holders  in  a  commercial  sense,  so  as 
to  preclude  a  defense  existing  at  the  time  of 
the  transfer;  but  it  carried  a  qualified  property 
to  the  plaintiffs,  which  the  payees  bad  no  power 
afterwards  to  devest  or  affect  in  any  way.  Of 
this,  we  think  the  defendant  was  bound  to  take 
notice  at  his  peril ;  and  that  the  payment,  if 
anj',  to  B.  Fenner  &  Co.  the  payees  was, 
therefore,  in  the  defendants'  own  wrong.  The 
distinction  lies  between  the  transfer  of  a  legal 
and  an  equitable  interest  in  a  chose  in  action. 
In  the  latter  case,  the  debtor  may  treat  with 
the  payee  till  he  has  notice;  in  the  former,  not. 

New  trial  denied.^) 

Cited  in-1  Den'io,  371.  612:  6  N.  Y.,  230:  3  Barb., 
528 :  43  How.  Pr.,  425 :  12  Abb.  N.  S..  425 ;  34  Super... 
387  ;  1  E.  D.  S.,  618 ;  1  Low.,  395 ;  41  Mich.,  125. 

1.  A  special  indorsement  by  the  plaintiff,  appear- 
ing on  the  note  at  the  trial,  prima  facie  the  right  of 
action  is  in  the  indorsee,   and  unless  the  former 
shows  title  by  a  retransf  er,  or  that  the  indorsee  had 
no  interest  beyond  a  mere  agency,  the  action  will 
fail.    Possession  of  the  note  by  the  plaintiff,  will 
not  be  sufficient  to  overcome  the  presumption  aris- 
ing from  the  indorsement.    Hart  v.  Windle,  15  La. 
(Curry;,  265.) 

2.  Benedict  v.  Dix,  cited  2  Cow.  Tr.,  742,  2d  ed.,  S. 
C.,  p.  462,  1st  ed.,  seems  by  this  case  to  have  been 
overruled. 


GOODRICH  v.  JONES. 

Fencing  Materials — Manure — When    of   Free- 
hold. 

Fencing  materials  on  a  f  arm.which  have  been  used 
as  part  of  the  fences,  but  are  temporarily  detached, 
without  any  intent  of  diverting  them  from  their 
use  as  such,  are  a  part  of  the  freehold,  and  pass  by  a 
conveyance  of  the  farm  to  a  purchaser. 

So  as  to  manure  lying  in  a  barn-yard  on  the  farm 
at  the  time  of  the  conveyance;  and  this,  sembler 
though  laid  up  in  heaps. 

Citations— 20  Wend.,  639,  640;  15  Wend.,  169, 170;  S 
Greenl.  222;  21  Pick.,  367;  3.  N.  H.,  503;  3  Kent,  Com., 
346,  n.  c,  4th  ed;.  Sty.,  66. 

ON  error  from  the  Tioga  C.  P.  Jones  sued 
Goodrich  before  a  justice  in  trover,  for 
taking  and  converting  *manure  and  [*143 
boards  (inter  alia),  the  alleged  property  of 
Jones.  The  proof  before  the  justice  was,  that 
in  September,  1835,  Jones  contracted  to  sell  a 
farm  to  Goodrich,  for  a  money  consideration 
payable  April  20,  1836.  Under  this  agreement. 
Jones,  by  Goodrich's  consent,  conveyed  a  part 
of  the  farm  to  one  Vose,  and  the  residue  to 
Goodrich,  who  claimed  and  converted  to  his 
own  use  certain  fence  boards  lying  on  Vose'fr 
part ;  and  certain  manure  in  the  barn -yard 
on  his  own  part.  This  was  after  the  deeds  were 
executed.  At  the  time  of  the  deed  to  Vose, 
the  boards  were  on  the  premises.  They  had 
all  been  in  fence  on  that  part  and  some  slill  re- 
mained so;  though  a  good  many  of  them  were 
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displaced,  some  let  down  and  some  blown 
down.  The  manure  lay  in  the  barn-yard,  on 
Goodrich's  part,  where  it  had  been  accumulat- 
ing for  a  long  time.  The  conversion  of  both 
by  Goodrich  was  proved;  but  the  justice  hold- 
ing that  both  passed  by  the  deeds,  rendered  a 
judgment  for  him,  Goodrich.  On  certiorari  by 
Jones,  the  C.  P.  reversed  the  judgment,  on  the 
ground  "that  the  manure  was  personal  prop- 
erty, and  did  not  pass  to  the  vendee."  Good- 
rich brought  error  to  this  court. 

Mr.  N.  W.  Davis,  for  plaintiff  in  error. 

Mr.  J.  J.  Taylor,  for  defendant  in  error. 

By  the  Court,  Cowen,  /.  The  C.  P.  ap- 
pear to  have  taken  the  same  view  of  Good- 
rich's,  or  rather  Vose's  title  to  the  boards,  as 
did  the  justice.  There  cannot  be  a  doubt  that 
they  were  right.  Fences  are  a  part  of  the  free- 
hold ;  and  that  the  materials  of  which  they 
were  composed  are  accidentally  or  temporarily 
detached,  without  any  intent  in  the  owner  to 
divert  them  from  their  use  as  a  part  of  the 
fence,  works  no  change  in  their  nature.  Vide, 
Walker  v.  Sherman,  20  Wend.,  639,  640. 

With  regard  to  the  manure,  we  have  held 
that  even  as  between  landlord  and  tenant,  it 
belongs  to  the  former  ;  in  other  words,  it  be- 
longs "to  the  farm  whereon  it  is  made.  This  is 
144*]  *in  respect  to  the  benefit  of  the  farm, 
and  the  common  course  of  husbandry.  The 
manure  makes  a  part  of  the  freehold.  Middle- 
brook  v.  Corwin,  15  Wend.,  169.  Nay,  though 
it  be  laid  up  in  heaps  in  the  farm-yard.  Las- 
sell  v.  Reed,  6  Greenl.,  222;  Daniels  v.  Pond,Zl 
Pick.,  367. J  The  rule  has  always  been  still 
stronger  in  favor  of  the  vendee  as  against 
,  vendor,  and  heir  as  against  executor.  In  Kit 
tredgev.  Woods,  3  N.  H.,  503,  it  was  according- 
ly decided,  that  manure  lying  in  a  barn-yard 
passes  to  the  vendee.  See,  &\&o, Daniels  v.Pond, 
before  cited. 

The  case  of  Kittredge  v.  Woods  was  very  well 
considered;  and  the  right  of  the  vendee  to  the 
manure,  whether  in  -heaps  or  scattered  in  the 
barn-yard,  vindicated  on  principle  and  author- 
ity I  think  quite  satisfactorily. 

There  are  several  English  dicta  which  con- 
flict with  our  views  of  the  right  to  manure,  as 
between  landlord  and  tenant,  and  that  of  the 
court  in  N. H.,  as  between  vendor  and  vendee. 
And  vide,  2  Kent,  Com.,  346,  n.  c,  4th  ed.,  and 
Carver  v.  Pierce,  Sty.,  66.  But  they  may  all 
be  considered  as  repudiated  by  Middlebrook  v. 
Corwin.  Vide  the  introductory  remarks  of  Mr. 
J.  Nelson,  15  Wend.,  170. 

The -judgment  of  the  C.  P.  must  be  reversed; 
and  that  of  the  justice  affirmed. 

Judgment  reversed. 

Cited  in— 1  N.  Y.,  569,  572;  11  N.Y.,  125, 127;  3  Keyes, 
352;  4  Abb.  App.  Dec.,  59;  26  Hun,  204;  11  Barb.,  61;  22 
Barb.,  573 ;  31  Barb.,  634  ;  17  How.  Pr.,  190 ;  37  How. 
Pr.,  392;  5  Abb.  N.  S.,  48;  68  Mo.,  82. 

l.-See  Staples  v.  Emery,  7  Greenl.,  203. 


145*]  *BRONDAGE  «.  WARNER 
Party  Wall— Easement  in  Fee. 

L.  conveyed  to  B.,  his  heirs,  etc.,  by  deed.the  right 
of  building  the  east  wall  of  his  house  on  the  top  of 
the  west  wall  of  L.'s  building.thus  making  the  whole 
a  party  wall  between  the  two  buildings ;  held,  al- 
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though  the  deed  conveyed  a  mere  easement,  that  L. 
or  his  assigns  could  not  recover  in  ejectment  of  B. 
or  those  claiming  under  him,  the  land  occupied  by 
the  wall.  And  this,  though  all  of  the  building  of  L., 
except  the  west  wall,  had  been  burned  down  before 
suit  commenced. 

An  easement  may  be  granted  in  fee,  and  the 
grantee  cannot  be  disturbed  by  ejectment  in  his  en- 
joyment of  it. 

In  this  case,  if  the  grant  were  not  in  fee,  yet  it 
carried  a  right  to  B.  and  his  heirs  to  the  wall  so  long 
as  it  stands  and  answers  his  purpose. 

Citations-2  Bl.  Com.,  109;  Co.  Litt.,  27  a. 

TjUECTMENT,  tried  at  the  Tompkins  Cir- 
-LJ  cuit,  in  February,  1840,  before  Monell,. 
C.  Judge.  The  action  was  brought  to  recover 
a  piece  of  ground  covered  by  the  west  wall  of 
the  plaintiff's  brick  building,  in  the  Village  of 
Ithaca. 

The  plaintiff  gave  in  evidence  a  deed  in  fee, 
from  Joseph  Benjamin  to  William  Lesslie, 
dated  March  27,  1819,  for  the  lot  on  which  th& 
building  called  the  Lesslie  store  stood,  includ- 
ing the  west  wall;  and  thence  deduced  a  regu- 
lar title  in  fee  to  Hall  &  Ellis,  who,  April  17, 
1838,  conveyed  to  the  plaintiff,  by  a  deed  duly 
recorded  April  21,  1838.  Having  shown  that 
the  deeds  comprehended  the  wall,  and  given 
evidence  tending  to  show  that  the  defendant 
was  in  possession  when  the  suit  was  brought 
(1839),  the  plaintiff  rested. 

The  defendant  claimed  under  Benjamin,  who 
obtained  from  Lesslie,  by  deed,  the  privilege 
of  building  a  wall  for  the  third  story  of  his 
(Benjamin's)  store  on  the  top  of  the  west  wall 
of  Lesslie's  store.  This  deed  was  dated  July 
28,  1821,  and  granted,  bargained  and  sold  to 
Benjamin,  his  heirs,  etc.,  the  right  of  building 
the  east  wall  of  the  house  he  was  then  erecting, 
etc.,  on  the  top  of  the  west  wall  of  Lesslie'a 
building,  to  the  height  of  three  stories,  and  of 
occupying  the  west  end  of  Lesslie's  building  as 
the  east  end  of  his,  Benjamin's.  This  deed  wa& 
not  shown  to  have  been  recorded  ;  but  it  was 
proved  *that  Ben jamin  and  those  claim  [*14S 
ing  under  him  had  been  in  possession  of  the 
wall  as  erected  by  him  under  the  grant.  Lesslie 
and  those  claiming  under  him  had  occupied 
the  Lesslie  store  till  1834,  or  1835,  when  it  was 
burnt  down,  excepting  the  wall  in  question, to 
and  on  which  Benjamin  or  those  claiming  un- 
der him  still  continued  to  hold.  The  plaintiff 
had  erected  another  building  on  the  lot  adjoin- 
ing the  wall. 

The  judge  charged  the  jury  that  Benjamin, 
by  his  deed  from  Lesslie,  took  a  mere  ease- 
ment; and  submitted  to  the  jury,  the  question 
whether  the  defendant  was  in  possession — tell- 
ing them  that  if  he  was,  the  plaintiff  was  enti- 
tled to  recover.  A  verdict  was  rendered  for 
the  plaintiff.  The  defendant  now  moved  for  a 
new  trial,  upon  a  case. 

Mr.  C.  B.  Drake,  for  defendant. 

Messrs.  Love  and  Freer,  for  plaintiff. 

By  the  Court,  Cowen,  /.  The  question, 
whether  the  deed  to  the  plaintiff  was  void  in 
respect  to  the  wall,  by  reason  of  adverse  pos- 
session in  Benjamin,  or  any  one  claiming  un- 
der him,  was  not  raised  at  the  trial  and,  there- 
fore, cannot  now  be  noticed.  Had  it  been 
raised,  the  objection  might  have  been  obviated. 

Nor  do  I  see  that  the  question  of  priority,  by 
reason  of  the  plaintiff's  deed  being  first  record- 
ed, was  noticed. 
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The  question,  whether  the  defendant  was  in 
possession  at  the  time  of  suit  brought,  was,  I 
think,  properly  submitted  to  the  jury,  whose 
finding  on  that  head  cannot  be  disturbed. 
There  was  some  evidence,  and  enough  to  war- 
rant their  finding  as  they  have  done. 

The  whole  case  comes  down  to  the  legal  ef- 
fect of  the  deed  of  1821,  which,  as  the  judge 
decided,  conveyed  a  mere  easement:  and  there- 
fore he  directed  the  jury  to  find  for  the  plaintiff. 

In  this  it  seems  to  me  he  erred.  Clearly  the 
right  to  recover  does  not  follow  from  the  deed 
147*]  conveying  a  mere  *easement,  for  that 
may  be  granted  in  fee;  nor  can  the  grantee  be 
disturbed  by  ejectment  in  his  enjoyment  of  it. 

The  deed  granted  to  Benjamin  and  his  heirs 
the  right  of  building  on  and  occupying  to  the 
plaintiff's  west  wall.  Benjamin  accordingly 
did  so;  and  he,  or  those  claiming  in  his  right, 
have  continued  their  occupancy  to  this  day. 
It  is  supposed  by  the  plaintiff's  counsel  that 
the  burning  down  of  the  Lesslie  store  put  an 
end  to  the  right.  On  what  principle  such  a 
consequence  is  to  follow,  I  am  unable  to  see. 
The  wall  in  question  has  not  fallen  down 
though  the  other  walls  of  the  store  have.  These 
the  defendant  does  not  want,  nor  does  Benja- 
min ;  but  only  the  party  wall,  or  the  right  to 
that  wall  so  far  as  it  was  granted.  If  the  grant 
were  not  in  fee  simple,  yet  clearly  it  carried  a 
right  to  Benjamin  and  his  heirs,  so  long  as  the 
wall  stands  and  answers  his  purpose.  2B1. 
Com.,  109;  Co.  Litt.,  27  a. 

There  must  be  a  new  trial,  the  costs  to  abide 
the  event. 

New  trial  granted. 

Cited  in~47  How.  Pr.,  76;  49  How.  Pr.,  531 ;  9  Bos., 
525. 


GROSVENOR  &  STARR  v.  PHILLIPS. 

Consignor  and  Consignee — Delivery  to  Carrier — 
Subsequent  Levy  by  Sheriff  under  Fi.  Fa. 
againut  the  Consignor — Wlien  Consignee  Ac- 
quires an  Interest. 

Where  goods  were  put  in  charge  of  a  carrier  by 
M.  to  be  transported  to  G.  &  8.,  commission  mer- 
chants, to  meet  advances  made  by  them,  and  in  pur- 
suance of  a  special  agreement  for  that  purpose,  M. 
sending  by  mail  to  G.  &S.  at  or  about  the  same  time 
an  invoice  of  the  goods;  held,  that  a  vested  interest 
in  the  goods  passed  to  the  consignees,  Q.  &  8.,  en- 
titling them  to  maintain  replevin  against  a  sheriff 
who  had,  after  the  delivery  to  the  carrier,  levied 
upon  the  goods  in  virtue  of  an  execution  against  M. 

Semhle,  that  if  G.  &  8.  had  been  mere  factors  or 
commission  merchants,  not  having  made  advances 
on  the  credit  of  the  goods.they  would  have  acquired 
no  property  in  them  except  in  virtue  of  their  lien, 
which  could  not  attach  till  the  goods  came  into  their 
actual  possession. 

Where  there  is  an  agreement  between  the  con- 
signor and  consignee,  that  the  latter  shall  make  ad- 
vances on  the  credit  of  goods  sent  to  him  by  the 
former,  and  hold  and  dispose  of  them  upon  commis- 
sion for  his  reimbursement:  the  consignee  acquires 
a  vested  interest  in  the  goods,  although  they  rail  to 
come  into  his  actual  possession.  His  interest  attaches 
the  moment  the  goods  are  put  in  charge  of  the  car- 
rier for  transportation. 

Such  an  agreement  may  be  inferred  from  circum- 
stances, or  shown  by  direct  and  positive  testimony. 
148*]  ^Replevin,  in  the  cepit  may  be  maintained 
for  a  tortious  taking  of  goods  in  which  the  plaintiff 
has  either  a  general  or  a  special  property. 


NOTE.— Consignor  and  consignee— Delivery  to  car- 
rier.   Compare  Downer  v.  Thompson,  ante  137  and 
note  there  referred  to. 
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Citations-Cross.,  Lien,  261-253;  3  Mees.  ft  W.,  15; 
:t  T.  II..  Hit.  TKI;  :t  I'rlt-.-,  M7  :  I^iws,  IKK),  p..  203;  1  R. 
8.,  762,  2d  ud. :  5  Maule  &  8.,  850;  4  Camp.,  31.  33;  9 
East.,  506 :  24  Wend.,  169 ;  1  Bos.  &  P.,  563 ;  4  Mees.  * 
W.,  791 ;  2  Binir.,  300. 

REPLEVIN,  tried  at  the  Onondaga  Circuit, 
April,  1841,  before  Moseley,  C.  Judge. 
The  action  was  for  taking  and  detaining  cer- 
tain brown  manufactured  cloths.  Ou  the  trial 
it  was  admitted  that  the  taking  complained  of 
was  a  levy  on  the  goods  by  the  defendant,  sher- 
iff of  Onondaga,  in  virtue  of  two  writs  offi.fa. 
against  Robert  Muir.  Muir  was  introduced  as 
a  witness  by  the  plaintiffs,  and  testified  that 
the  goods  in  question  had, before  the  levy,  been 
forwarded  by  him  to  the  plaintiffs,  merchants 
in  the  City  of  N.  Y.,  trading  under  the  style 
of  S.  Grosvenor  &  Co.,  pursuant  to  their  in- 
structions, by  being  delivered  to  the  agent  of 
the  Auburn  &  Syracuse  R.  R.  Co.  This  was 
October  17,  1840  ;  and  the  plaintiff's  instruc- 
tions were  received  from  the  6th  to  the  IsJth 
of  the  same  month,  while  Muir,  the  witness, 
was  in  the  City  of  N.  Y.  Witness  was  not  to 
advance  money  for  the  transportation, and  they 
were  accordingly  sent  subject  to  charges,  first 
by  the  railroad,  whence  they  were  to  be  taken 
by  boatmen  on  the  canal,  who  were  to  pay  the 
railroad  company  their  charges  to  Syracuse ; 
they  to  get  their  pay  on  delivering  the  goods 
in  N.  Y.  No  bill  of  freight  was  sent.  Muir 
further  testified,  that  the  plaintiffs  were  com- 
mission merchants  in  N.  Y. ,  and  sold  goods  for 
him,  of  his  manufacture,  at  6£  per  cent  com- 
mission. He  had  manufactured  the  goods  in 
question,  and  did  business  in  Auburn, and  had 
been  doing  business  in  that  way  with  the  plaint- 
iffs, from  the  preceding  month  of  May  ;  after 
which  time,  he  had  sent  the  plaintiffs  all  the 
brown  goods  he  had  made.  The  plaintiffs  were 
in  the  habit  of  furnishing  him  from  time  to 
time  with  an  account  of  sales.  He  had  not  set- 
tled with  them  between  May  and  October;  but 
an  account  current  was  furnished  by  them, 
July  8,  1840,  which  the  witness  read.  He  had 
other  accounts  of  sales.  Under  an  agreement 
between  witness  and  the  plaintiffs,  they  fur- 
nished him  with  cotton,  for  which  he  was  to 
send  them  brown  *cloths.  This  agree-  [*149 
ment  was  made  in  June.  The  goods  he  sent 
were  to  cover  advances.  If  these  goods  had 
been  sold  for  more,  the  surplus  would  have 
been  his.  The  goods  were  all  sent  in  the  same 
way.  There  was  no  alteration  of  the  terms  upon 
which  they  were  to  sell.  He  produced  an  ac- 
count of  sales,  to  which  was  attached  a  letter, 
dated  August  15,  1840,  concerning  the  prices 
at  which  the  plaintiffs  were  selling  and  pro- 
posed to  sell;  also  an  account  and  letter  of  the 
plaintiffs  of  October  1,  1840.  These  two  latter 
accounts  were  produced  at  the  request  of  the 
defendant's  counsel,  and  the  last  showed  a  con- 
siderable balance  in  favor  of  the  plaintiffs.and 
claiming  to  have  goods  shipped  in  order  to 
cover  it.  Among  other  things,  they  claimed  to 
have  goods  shipped  against  Muir's  note  of 
$2,000.  The  witness  had  sent  an  invoice  of  the 
goods  in  question  by  mail  on  the  17th  or  18th 
of  October,  1840.  To  this  was  attached  a  note 
stating  them  at  eight  bales,  "sent  you  this  day 
per  railroad,  after  some  little  delay.  They  will 
now  be  crowded  through."  The  plaintiffs  paid 
transportation  and  charged  it  to  the  witness. 
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These  were  the  goods  in  question,  and  they 
•were  worth  about  $300. 

In  June  the  plaintiffs  discounted  a  note  for 
Muir,  of  $2,000  at  four  months,  which  was  to 
be  paid  l>y  the  proceeds  of  goods  from  time  to 
time.  The  goods  were  not  sent  in  season  to 
pay  it.  The  plaintiffs  were  always  in  advance. 
They  had  the  control  of  the  goods  when  sent 
to  them,  to  do  with  them  as  they  chose.  They 
paid  for  the  witness  a  bill  of  cotton  in  the  fall 
of  1840,  of  about  $700,  and  were  to  take  their 
pay  in  goods  as  they  were  sent.  He  was  to  re- 
mit them  goods  for  it  about  October  1.  They 
purchased  thirty-one  bales  of  cotton  and  sent 
to  him.  Witness  said  he  considered  that  he  sent 
the  brown  goods  to  them  to  pay  for  cotton  pur- 
chased and  notes  discounted.  He  did  not  con- 
sider that  he  had  any  control  over  the  goods  in 
the  invoice,  after  they  had  been  delivered  to 
the  carrier.  He  engaged  when  in  N.  Y.,  in  Oc- 
tober, to  send  them  goods  to  pay  for  the  dis- 
counted notes,  and  cotton  purchased.  The 
goods  in  question  were  shipped  pursuant  to 
15O*]  that  *agreement.  Some , of  these  ad- 
vances are  referred  to  in  their  letter  of  October 
1.  The  goods  in  question  were  marked  with 
the  number  of  the  bale,  number  of  pieces  and 
yards,  and  directed  to  S.  Grosvenor&Co.,  and 
this  had  been  the  usual  mode  of  directing  goods 
from  the  witness  to  them. 

Upon  this  evidence  the  plaintiffs  rested,  and 
the  defendant's  counsel  moved  for  a  nonsuit  on 
the  ground  that  the  plaintiffs  had  not  proved 
that  they  had  any  such  interest  in  the  goods  in 
question,  nor  had  they  proved  such  possession 
of  the  goods,  nor  such  wrongful  taking  of  them 
from  their  possession,  as  would  justify  a  re- 
covery in  this  suit.  The  motion  being  granted, 
the  plaintiffs'  counsel  now  moved  to  set  aside 
the  nonsuit,  and  for  a  new  trial,  on  the  case. 

Mr.  N.  Beardsley,  for  plaintiffs. 

Mr.  W.  T.  Worden,  for  defendant. 

By  the  Court,  Cowen,  J.  Whether  the  plaint- 
iffs had  a  vested  interest  in  the  goods,  on  their 
passing  into  the  hands  of  the  railroad  agent,  is 
the  main  question  to  be  considered. 

That  the  plaintiffs  were  acting  as  factors  or 
commission  merchants  for  Muir,  in  respect  to 
the  goods  in  question,  need  not  be  denied;  nor 
that  if  they  were  mere  factors  or  commission 
merchants,  they  could  have  no  such  interest  as 
interfered  with  the  defendant's  right  to  levy, 
except  in  virtue  of  their  lien,  which  could  not 
attach  till  after  the  goods  came  into  their  act- 
ual possession.  Cross,  Lien,  251;  Bruce  v. 
Wait,  3Mees&  W.,  15;  Kinloch  v.  Craig,  3  T. 
R,  119,  783;  Nichols  v.  Clent,  3  Price,  547; 
vide,  also.  Sess.  L.  of  N.  Y.,  1830,  p.  203,  and 
1  R.  8.,  762,  3d  ed.  But  it  is  now  entirely 
^settled  that  the  relation  between  the  principal 
and  his  agent  for  selling  goods,  for  instance, 
where  the  consignor  sends  the  goods  to  be 
sold,  taking  their  risk  in  transitu,  and  allow- 
ing commissions  of  sale,  does  not  necessarily 
preclude  the  passing  of  such  a  vested  property 
in  the  consignee  as  entitles  him  to  the  usual 
151*]  "remedies  of  an  absolute  vendee.  Such 
cases  occur  where  there  is  an  agreement  be- 
tween the  consignor  and  consignee  that  the 
latter  shall  make  advances  on  the  credit  of  the 
goods,  and  hold  and  dispose  of  them  upon 
commission  for  his  re-imbursement.  Vide  the 
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opinions  of  the  judges  in  Patten  v.  Thompson, 
5  Maule  &  S.,  350;  Vertue  v.  Jewell.  4  Camp., 
81;  Cuming  v.  Brown,  9  East,  506;  Cross, 
Lien,  252.  An  agreement  to  this  effect,  may 
be  either  inferred  from  circumstances  or  shown 
by  a  direct  and  express  agreement.  An  in- 
stance of  the  former  may  be  seen  in  the  late 
case  of  Holbrook  v.  Wight,  24  Wend.,  169;  of 
the  latter  in  Haitte  v.  Smith,  1  Bos.  &  P.,  563, 
in  the  Exchequer  Chamber.  In  both  cases  the 
goods  had  failed  actually  to  reach  the  hands 
of  the  consignees;  and  in  both  a  great  effort 
was  made  to  show,  that  although  the  goods 
were  transmitted  with  the  view  to  secure  ad- 
vances by  the  agent,  he  was  yet  a  mere  com- 
mission dealer.  But  he  was  held  to  be  more, 
viz.:  a  qualified  vendee  or  pledgee;  perhaps  a 
vendee  in  trust,  as  was  said  in  Haillev.  Smith. 
But  in  whatever  terms  he  be  characterized, 
there  passes  to  him  a  vested  interest.  Eyre,  J. , 
said  of  the  last  case:  "From  the  moment  the 
goods  were  set  apart  for  this  particular  pur- 
pose, why  should  we  not  hold  the  property  in 
them  to  have  been  changed,  it  being  in  perfect 
conformity  to  the  agreement,  and  such  an  ex- 
ecution thereof  as  the  justice  of  the  case  re- 
quires? I  see  no  reason  why  we  should  not 
expound  the  doctrine  of  transfer  very  largely 
upon  the  agreement  of  the  parties,  and  upon 
their  intent  to  carry  the  substance  of  that 
agreement  into  execution.  This  will  lead  to 
the  conclusion  that  the  moment  the  goods  were 
put  on  board  The  Hawke,  and  the  bill  of  lad- 
ing was  indorsed  and  remitted  to  Smith  & 
Aikiuson,  the  agents,  the  property  was  changed 
and  was  to  remain  in  their  hands,  clothed  with 
the  trust  expressed  in  the  agreement."  And 
see,  Vertue  v.  Jewell,  4  Camp.,  81,  33,  per  Ld. 
Ellenborough;  also  Cross,  Lien,  253.  It  was 
said  in  argument,  that  there  was  a  bill  of  lad- 
ing in  Haille*v.  Smith;  but  there  is  [*152 
no  magic  in  such  a  document,  especially  as  be- 
tween "the  original  parties.  Cross,  Lien,  253; 
Bryans  v.  Nix,  4  Mees.  &  W.,  791.  It  may  be 
indorsed  for  various  purposes,  not  only  as  ev- 
idence of  an  absolute  sale,  but  of  a  trust,  a 
pledge  or  a  mere  agency,  either  of  which  is  al- 
ways provable  by  parol.  The  facts  so  fully 
shown  by  Muir's  testimony  in  the  case  at  bar, 
viz. :  that  the  plaintiffs  being  in  advance  for 
him  in  a  sum  far  beyond  the  value  of  the 
goods,  he  agreed  to  send  them  for  sale  as  a 
satisfaction,  and  placed  them  with  the  railroad 
agent  for  that  purpose,  transmitting  an  invoice, 
and  declaring  his  purpose  by  mail,  was  en- 
tirely equivalent  to  a  similar  transaction  ac- 
companied with  a  bill  of  lading.  Id.,  Id.  The 
case  cannot  possibly  be  distinguished  in  prin- 
ciple from  that  of  Haille  v.  Smith,  which  has 
never  been  questioned;  and  Holbrook  v.  Wight, 
is  still  stronger  for  the  plaintiffs.  The  case  of 
Anderson  v.  Clark,  2  Bing.,  20,  of  which  I  was 
not  aware  when  examining  Holbrook  v.  Wight, 
also  goes  the  full  length  of  that  case.  And 
vide.  Cross,  Lien,  253. 

The  cases  cited  in  support  of  the  nonsuit 
are,  nearly  all,  either  those  of  a  mere  factor  or 
commission  merchant,  and  no  interest  ultra,  or 
of  stoppage  in  transitu.  The  latter  depends 
on  considerations  entirely  different:  coming  in 
where  the  title  to  the  goods  has  confessedly 
passed  by  a  constructive  delivery  to  a  carrier, 
for  the  vendee.  The  right  to  stop,  assumes 
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that  the  vendee  has  acquired  a  title,  such  as 
would  enable  him  to  bring  trover,  were  it  not 
for  his  insolvency.  The  latter  is  held  to  raise 
a  lien  for  the  purchase  money.  Such  cases 
are  in  favor  of  the  plaintiff's  claim  in  the  case 
at  bar;  for  they  had  actually  advanced  the 
money. 

HoUtrook  v.  Wight  was  replevin  in  the  deti- 
rut;  but  whether  we  regard  the  transaction  as 
a  pledge  or  sale  in  trust,  it  is  quite  plain  that 
the  taking  was  tortious,  in  such  a  sense  as  will 
sustain  the  action  in  the  cepit.  The  latter  lies 
for  tortiously  taking  goods  in  which  the  plaint- 
153*]  iff  has  *either  a  general  or  special 
property.  The  claim  is  not  that  the  plaintiffs 
had  an  implied  lien  for  their  general  balance. 
That  they  could  not  have  without  actual  pos 
session;  but  it  is  otherwise  of  a  conventional 
lien  by  way  of  express  pledge  or  mortgage. 
This  may  as  well  be  raised  in  the  hands  or  a 
carrier  as  a  right  by  absolute  sale.  Haille  v. 
Smith  was  no  more.  The  goods  were  there  de- 
livered to  a  carrier,  with  a  view  to  their  being 
collateral  security  in  the  hands  of  the  com- 
mission merchants,  for  their  advances  to  their 
principals. 

The  nonsuit  must  be  set  aside,  and  a  new 
trial  granted;  the  costs  to  abide  the  event. 

New  trial  granted. 

Consignment— Delivery— When  interest  of  consign- 
ee attaches.  Reviewed— 47  N.  T.,  635.  636. 

Cited  in-H.  &  D.,  216;  4  N.  Y.,  501;  11  Wai.,  564; 
78  111.,  327  ;  55  Am.  Dec.,  292:  57  Am.  Dec.,  523. 

Lien—WJien  attaches.  Distinguished— 1  Duer.  107. 

Cited  in— 4  N.  Y.:  507;  60  111.,  197;  55  Am.  Dec., 
298. 

Consignment  as  security  for  advances.  Reviewed— 
31  Am.  Rep.,  162  (49  Iowa.  585). 

Cited  in-49  N.  Y,.  75 ;  14  Barb..  544 ;  28  Barb.,  385 : 
3  Duer,  234;  7  Daly,  395;  1  Curt.,  133;  41  Am.  Dec., 
77  (6  Ala.,  694). 

Also  cited  in— 4  Denio,  491. 


STANTON,   President  of    the  Albany  Ex- 
change Bank, 

v. 
WILSON. 

Action  for  Stock  Subscription — In  Whose  Name 
Maintained. 

An  action  for  the  recovery  of  a  stock  subscription 
to  an  association  under  the  general  Banking  Law, 
may  be  maintained  in  the  name  of  one  who  is  pres- 
ident when  the  suit  is  commenced;  and  this.thougrh 
the  subscription  be  made  before  the  association  goes 
into  operation. 

Citations— Laws,  1838,  pp.  249,  250,  sees.  15,  16,  21. 

A  S8DMPSIT,  to  recover  the  amount  of  stock 
-A.  subscribed  by  the  defendant  to  the  original 
articles  of  association  of  the  Albany  Exchange 
Bank,  organized  under  the  general  Banking 
Law.  The  declaration  set  out  the  articles  at 
length,  which  were  dated  October  18.  1838. 
Tne  declaration  further  alleged,  that  the  de- 
fendant subscribed  for  50  shares,  at  $100  each. 
The  articles  among  other  things,  declared  that 
the  Association  should  commence  January  1, 
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1839,  and  that  the  subscribers,  the  defendant 
and  others,  had  associated  according  to  the 
statute.  At  the  foot  of  the  articles  the  sub- 
scribers engaged,  in  writing,  to  pay  to  the  di- 
rectors, or  such  person  or  persons  as  they 
should  'appoint  the  sums  which  they  [*154 
might  from  time  to  time  be  required  to  pay  on 
their  respective  subscriptions.  The  declara- 
tion contained  the  other  averments  necessary 
to  fix  the  liability  of  the  defendant.  Issue  be- 
ing joined,  the  cause  was  tried  at  the  Albany 
Circuit  in  December.  1840,  before  Cushman, 
C.  Judge.  On  the  trial,  the  allegations  in  the 
declaration  were  proved;  and  it  also  appeared 
that  the  association  went  into  operation,  and 
that  the  plaintiff  was  President  when  the  ac- 
tion was  brought.  Several  exceptions  were 
taken  at  the  trial  by  the  defendant's  counsel  to 
the  admission  and  rejection  of  evidence. 

Mr.  L.  H.  Palmer,  for  the  defendant,  now 
moved  for  a  new  trial  upon  a  bill  of  excep- 
tions, and  in  arrest  of  judgment.  The  main 
point  upon  which  he  relied,  and  the  only  one 
which  the  court  deemed  entitled  to  much  con- 
sideration, was  that  the  action  could  not  be 
maintained  in  the  name  of  the  President  of  the 
Bank. 

Mr.  S.  Stevens,  contra. 

By  the  Court,  Cowen,  /.  All  the  objections 
either  in  arrest  or  on  the  bill  of  exceptions,  are 
clearly  without  foundation,  except  that  which 
denies  that  the  action  can  be  brought  in  the 
name  of  the  President; and  this,  we  think,  can- 
not be  sustained.  It  is  true  that  the  Company 
did  not  come  into  existence  as  a  corporation 
till  several  months  after  the  defendant's  sub- 
scription purports  to  have  been  made,  and  the 
power  of  the  president  to  sue  under  the  21st 
section  did  not  arise  till  that  time.  Vide,  Sess. 
L.  of  1838,  sees.  15.  16,  21,  pp.  249,  250.  The 
contract,  though  dated  before,  must  be  con- 
sidered as  taking  effect  only  from  the  first  of 
January;  and  though  the  money  was  in  terms 
payable  to  the  directors,  or  such  person  as  they 
should  appoint,  this  was  no  more  than  a  desig- 
nation of  the  agents  to  receive  sums  really  due 
to  the  Corporation.  The  articles  declaring 
the  association  to  be  under  *the  stat-  [*155 
ute,  such  an  intent  is  plain.  In  legal  effect, 
then,  the  contract  of  the  defendant  was  made 
on  the  first  of  January,  and  was  then  to  pay 
the  Corporation  the  amount  subscribed,  in 
su'ch  installments  as  the  subscription  provided 
for.  This  amount  then  became  a  debt  due  to 
the  Corporation;  and  so  within  the  words  of 
the  21st  section,  which  gives  an  action  in  the 
President's  name. 

The  motions  in  arrest  and  for  a  new  trial  are 
denied. 

Ordered  accordingly. 

Reviewed— 21  Barb.,  467. 

Cited  in— 5  Hill,  480 ;  10  N.  Y.,  567  :  14  N.  Y.,  .353;  16 
N.  Y..  463:  4  Abb.  App.  Dec..  34;  4  Hun,  138:  22 
Hun,  364;  7  Barb.,  163;  17  Barb.,  674:  18  Barb.,  308: 
29  Barb.,  338;  32  Barb.,  619;  17  How.  Pr..  288;  24 
How.  Pr.,  88;  38  How.  Pr.,  532;  3  Sandf.,  164:  28 
Mich..  149;  26  Minn.,  117. 

HILL  2. 


[END  OF  OCTOBER  TERM,  1841.] 


CASES  ARGUED  AND  DETERMINED 

IN   THE 

Court  for  the  Correction  of  Errors 


OF  THE 

STATE  OF  NEW  YORK 

IN 
OCTOBER  AND  DECEMBER,  1841. 


157*]    *LIVINGSTON,  Appellant, 

v. 
REYNOLDS,  Respondent. 

Tenant  for  Life — Estovers — Digging   Clay  for 
Bricks,  Enjoined. 

A  tenant  for  life,  though  entitled  to  reasonable 
estovers,  has  no  right  to  dig  up  and  use  soil  or  wood 
on  the  demised  premises,  with  a  view  to  the  manu- 
facture of  bricks  for  sale ;  and  if  he  do  so,  the  land- 
lord is  entitled  to  an  injunction  restraining  him 
from  commiting  further  mischief  of  the  like  char- 
acter. 

A  PPEAL  from  the  Court  of  Chancery.  May 
li  22,  1830,  the  appellant  filed  her  bill  of 
complaint  before  the  Chancellor  against  the  re- 
spondent, and  obtained  an  injunction.  The  re- 
spondent's answer  was  filed  and  served  July  13, 
1839  ;  and  upon  that,  and  also  upon  affidavits 
served  therewith,  he  moved  for  and  obtained  a 
dissolution  of  the  injunction.  The  leading 
facts  sufficiently  appear  in  the  following  opin- 
ion of  the  Chancellor,  assigning  his  reasons  for 
the  decision  made  by  him.  Some  additional 
facts  are  noticed  in  the  opinion  of  Mr.  J, 
€owen  : 

158*]  *"The  Chancellor.  This  is  an  ap- 
plication to  dissolve  an  injunction  restraining 
the  defendant  who  is  a  lessee  of  the  premises 
for  lives,  from  digging  up  the  soil  for  the  pur- 
pose of  making  brick,  and  from  cutting  any 
wood  or  timber,  except  for  fencing  or  fuel. 
The  covenant  in  the  lease  is  that  the  lessee  will 
not  cut  down,  take  or  carry  away  upon  or 
from  the  farm  any  more  wood  or  timber  than 
shall  be  actually  used  and  employed  thereon, 
and  will  not  make  or  suffer  to  be  made  any 
manner  of  waste,  sale  or  destruction  of  the 
wood  or  timber  as  aforesaid,  by  any  ways  or 
means  whatsoever.  It  appears  by  the  answer 
that  no  waste  has .  been  committed,  and  no 
wood  cut  down  to  be  carried  off  the  premises  ; 
"but  that  the  defendant  has  cut  and  claims  the 
Tight  to  cut  the  wond  for  the  purpose  of  burn- 
ing brick  at  a  brick  kiln  on  the  premises,  and 
to  use  the  clay  for  the  purpose  of  making  brick. 
The  restriction  in  this  lease  does  not  prevent 
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the  defendant  from  cutting  wood  for  the  burn- 
ing of  brick  on  the  premises,  any  more  than 
from  using  it  for  fuel  for  his  house,  provided 
it  is  not  contrary  to  good  husbandry  so  as  to 
be  included  in  the  general  prohibition  against 
waste.  It  is  noj  alleged  in  the  bill  that  the 
burning  of  bricks  is  an  unusual  business  on 
this  and  other  farms  in  the  neighborhood,  or 
that  it  is  contrary  to  good  husbandry  to  use  a 
portion  of  the  wood  for  that  purpose  ;  or  even 
that  the  burning  of  bricks  is  a  new  business 
which  was  not  carried  on  there  at  the  time  of 
giving  the  lease. 

Upon  the  facts  as  they  now  appear,  I  think 
the  injunction  should  be  dissolved,  and  that 
the  complainant  should  be  left  to  her  remedy 
at  law,  by  an  action  of  covenant  or  of  waste, 
if  the  burning  of  bricks  or  cutting  wood  for 
that  purpose  is  actual  waste.  It  does  not  ap- 
pear to  be  a  case  of  sufficient  importance  to 
authorize  this  court  to  interfere  by  a  prelimi- 
nary injunction  before  the  complainant  has  es- 
tablished her  right  at  law.  The  injunction 
must,  therefore,  be  dissolved." 

From  the  Chancellor's  order  dissolving  the 
injunction,  the  complainant  appealed. 

*Mr.  J.  Sutherland,  for  appellant.  [*  1 59 

Mr.  H.  Hogeboom,  for  respondent. 

Cowen,  J. ,  thought  there  was  nothing  in 
the  frame  of  the  lease  or  the  situation  of  the 
premises  which  took  the  case  out  of  the  general 
rule  that  governed  the  right  of  the  tenant  to 
take  wood  or  soil.  That  rule  is  the  same  in 
this  country  as  in  England.  The  tenant  may 
take  reasonable  estovers,  but  nothing  more. 
Here  he  has  done  more.  He  has  taken  a  part 
of  the  soil  and  wood  for  the  manufacture  of 
bricks,  the  latter  being  intended  for  sale.  He 
thought  the  Chancelloi'  was  legally  bound  to 
continue  the  injunction;  and  therefore,  the  de- 
cretal order  dissolving  it  should  be  reversed. 

Root,  Senator,  and  the  President,  hav- 
ing expressed  themselves  to  the  same  effect, 
the  order  was  unanimously  reversed. 

Reversed— 26  Wend.,  115. 

Cited  in— 3  Sandf.  Ch.,  603 ;  47  N.  T.,  472 ;  6  Barb., 
14 ;  26  Barb.,  414 ;  29  How.  Pr.,  406. 
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COURT  OP  ERRORS,  STATE  OF  NEW  YORK. 


1841 


DELAFIELD,  Appellant. 

v. 
STATE  OF  ILLINOIS.  Respondent. 

Objection  to  Jurisdiction —  When  May  Be  Taken— 
States  as  Parties— Jurisdiction  of  Federal  and 
State  Courts — Statute  of  Illinois  Authorizing 
Officers  to  Borrow  Money — Issue  of  Bonds — 
Exceeding  Authority — Ratification  of  Agent's 
Acts,  by  State — Injunction  to  Restrain  Pur- 
chaser from  Transfer  of  Bonds. 

It  Is  rarely,  if  ever,  too  late  to  object  to  the  Juris- 
diction of  a  court,  where  the  want  of  power  to  hear 
and  determine  appears  on  the  face  of  the  proceed- 
ings. 

On  appeal  from  chancery  to  the  Court  for  the  Cor- 
rection of  Errors,  the  appellant  may  avail  himself 
in  the  latter  court  of  an  objection  to  the  Chancellor's 
jurisdiction,  though  it  was  not  made  before  him, 
where  the  objection,  if  valid,  is  of  such  a  character 
that  it  could  not  have  been  obviated  had  it  been 
started  at  an  earlier  stage  of  the  proceedings. 

The  several  States  in  the  Union  may  sue  in  their 
respective  political  or  corporate  names  in  the  courts 
of  this  State. 

Whether  a  government  strictly  foreign  can  be  al- 
lowed to  sue  thus  in  our  courts,  queered 

The  Supreme  Court  of  the  U.  8.  has  not  exclusive 
jurisdiction  of  a  suit  brought  by  a  State  against  the 
citizen  of  another  State;  but  such  suit  may  be  prose- 
cuted in  a  State  Court. 

It  may  be  questioned,  it  seems,  whether  the  Fed- 
eral Courts  have  any  jurisdiction,  whatever  of  suits 
prosecuted  by  a  State,  except  in  the  single  instance 
where  the  parties  on  both  sides  are  States. 
16O*]  *The  Constitution  of  the  U.  S.  has  not.  by 
its  own  force,  devested  the  State  Courts  of  any  of 
their  former  jurisdiction. 

A  mere  grant  of  jurisdiction  to  a  particular  court, 
without  words  of  exclusion  as  to  other  courts  pre- 
viously possessing  the  like  powers,  will  only  have 
the  effect  of  constituting  the  former  a  court  of  con- 
current jurisdiction  with  the  latter. 

Semble,  where  the  Supreme  Court  of  the  U.  S.  has 
original,  it  cannot  exercise  appellate  jurisdiction, 
unless  the  circumstances  be  such  that  jurisdiction 
depends  on  the  nature  of  the  cause  as  well  as  the 
character  of  the  party. 

The  dichtm  in  Martin  v.  Hunter,  1  Wh..  348,  that  a 
plaintiff  has  not  the  right  of  electing  bis  forum, 
where  he  may  sue  in  the  Federal  Courts,  disap- 
proved. 

By  the  Statute  of  Illinois.certain  officers oragents 
of  the  State  were  authorized  to  borrow  money  for 
public  use.  and  for  that  purpose  to  sell  its  bonds  or 
public  stocks  at  not  less  than  their  par  value ;  held, 
that  a  sale  of  bonds  or  stocks  at  their  then  nominal 
amount,  which  were  to  draw  interest  from  the  time 
of  the  sale,  the  purchaser  agreeing  to  pay  for  them 
in  future  installments,  without  interest,  was  a  sale 
for  less  than  par  value  and,  therefore.unauthorized. 

The  agents  of  a  State,  authorized  to  borrow  money 
upon  a  sale  of  its  stocks,  cannot  sell  on  credit,  un- 
less a  special  authority  to  that  effect  has  been  con- 
ferred on  them. 


An  unauthorized  contract  entered  into  by  State 
agents  acting  under  limited  powers  conferred  by 
statute,  cannot  be  ratified  by  any  acts  of  the  Gov- 
ernor or  other  officers,  but  only  by  the  State  itself. 

Though  the  mere  silence  of  a  principal  for  a  \ «  i  y 
short  period  may  in  some  Instances  amount  to  a  pre- 
sumptive ratification  of  the  acts  of  an  agent,  the 
rule  does  not  apply  where-  the  principal  Is  a  State. 

Where  state  agents,  by  an  unauthorized  contract, 
had  sold  its  bonds  or  certificates  of  stocks  on  credit 
to  an  irresponsible  purchaser  chargeable  with  no- 
tice of  the  agents'  want  of  authority  :  held,  that  the 
securities  being  negotiable,  so  as  to  render  them 
valid  in  the  hands  or  a  bonaflde  holder, the  State  was 
entitled  to  an  injunction  restraining  the  purchaser 
from  transferring  them  or  their  proceeds,  and  to 
have  a  receiver  appointed  of  such  as  were  still  under 
the  purchaser's  control  together  with  the  proceeds 
of  the  residue. 

Citations— Const.  U.  8..  art.  3.  sees.  1,  2;  Judiciary 
Act..  1780,  sec.  13;  2  Laws  U.  S.,  56,  62,  Bio.  ed. ;  1 
Wh.,  333-337,  348:  1  Cr.,  173,  174;  6  Wh..  307-899;  9 
Wh.,  738,  820,  904 ;  7  Pet.,  276;  8  Pet.,  312 ;  17  Johns., 
4 ;  14  Johns.,  338 ;  1  Kent,  396,  4th  ed.;  6  Wh..  399,  418; 
2  Dall.,  297,  399,  n.  \  5  Serg.  &  It.,  545 ;  Coxe.  Dig.,4:tf; 
11  Wh.,  467 :  24  Wend..  431 ;  Story,  Ag..  248,  250 :  2 
Kent,  614 ;  2  Swanst.,  180 :  1  RUBS..  412 ;  2  Story.  Eq., 
9-12 ;  1  Johns.  Ch..  517  ;  8  Ves.,  46;  3  Bro.  Ch.,  476. 

A  PPEAL  from  the  Court  of  Chancery.  A 
-HL  bill  was  filed  before  the  Chancellor  by,  the 
respondent,  the  State  of  Illinois,  against  Dela- 
field,  the  appellant,  for  discovery  and  relief 
concerning  certain  bonds  or  certificates  of  pub- 
lic stocks  of  that  State,  alleging,  among  other 
things,  that  they  had  been  obtained  by  Mr. 
Delafield  from  the  State  officers  or  agents, under 
a  contract  which  the  latter  had  no  authority  to 
make.  Shortly  after  the  commencement  of  the 
*suit,  the  respondent  applied  to  the  [*161 
Chancellor  pursuant  to  one  part  of  the  prayer 
of  the  bill,  for  an  injunction  restraining  Mr. 
Delafield  from  selling,  parting  with,  or  hy- 
pothecating the  bonds,. etc.,  or  their  proceeds  ; 
and  also  for  the  appointment  of  a  receiver  of 
such  of  the  bonds,  etc.,  as  remained  in  Mr. 
Delafield's  hands,  and  of  the  proceeds  or  avails 
of  such  of  the  stock  as  had  been  sold.  Upon 
hearing  counsel  for  the  respective  parties,  the 
Chancellor  granted  the  application  ;  and  from 
this  Mr.  Delafield  appealed.  For  a  statement 
of  the  facts  on  which  the  Chancellor's  decision 
was  based,  together  with  his  opinion,  and  the 
substance  of  the  order  appealed  from,  see  8 
Paige,  527,  et  seq. 

Such  other  facts  as  are  requisite  to  a  prope 
understanding  of  the  decision  of  this  court  suf- 
ficiently appear  in  the  opinion  of  Mr.  Justice 
Bronson. 


NOTE.— Principal  and  agent— General  and  special 
agency.  See  Tradesmen's  Bank  v.  Astor,  11  Wend., 
87,  note  ;  Jeffrey  v.  Blgelow,  13  Wend.,  518,  note. 

Ratification  of  acts  of  agent.  See  Cairnes  v.  Bleeck- 
er,  12  Johns..  300,  note. 

Of  public  officer,  see  report  of  principal  case  as  re- 
ported, 26  Wend..  192 ;  Farmers'  Loan  and  Trust  Co. 
v.  Walworth,  1  N.  Y.,  433. 

Negotiability  of  bonds.  "There  no  longer  remains 
a  shadow  of  doubt  that  the  coupon  bonds  of  the 
United  States,  of  the  several  States,  and  of  munici- 
pal and  other  corporations,  when  expressed  in  ne- 
gotiable words,  are  as  negotiable  to  all  intents  and 
purposes  as  bills  of  exchange  or  promissory  notes. 
They  have  been  so  declared  by  the  courts  of  highest 
resort  in  many  of  the  States,  and  by  a  series  of  de- 
cisions of  the  Supreme  Court  of  the  United  States. 
A  solitary  decision  here  or  there  to  the  contrary 
may  be  found,  but  as  authority  it  would  doubtless 
weigh  as  lightly  before  any  state  tribunal  which 
has  not  yet  determined  the  question  as  a  decision  of 
Lord  Holt  against  the  negotiability  of  a  promis- 
sory note  would  now  weigh  in  Westminster  Hall. 
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If  the  bond  contains  no  negotiable  words  it  is  not 
negotiable."  2  Daniel,  Neg.  Inst.,  sec.  1500. 

"Public  corporations  may  have  the  power  con- 
ferred on  them  to  execute  bills,  notes  and  checks 
and,  indeed,  all  varieties  of  negotiable  instruments. 
But  the  better  opinion  is  that  such  power  does  not 
exist,  unless  expressed  or  clearly  implied.  The  or- 
dinary orders,  warrants,  certificates  of  indebted- 
ness and  obligations  to  pay.issued  by  municipal  cor- 
porations. If  negotiable  in  form,  will  in  general  ena- 
ble the  holder  to  sue  in  his  own  name.  But  they  are 
not  negotiable  instruments  so  as  to  exclude  Inquiry 
Into  the  legality  of  their  issue,  or  preclude  defenses 
which  are  available  as  against  the  original  payees. 
1  Daniel,  Neg.  Insts.,  sec.  420. 

Injunction  againxt  negotiations  of  commercial  pa- 
per, "The  negotiation  of  commercial  paper  may  be 
enjoined  when  it  was  obtained  through  fraudulent 
or  improper  conduct,  rendering  it  against  con- 
science to  enforce  it.  and  when  there  is  danger  of 
its  passing  into  the  hands  of  innocent  purchasers 
for  valuable  consideration  and  without  notice, 
whereby  the  maker  would  be  cut  off  from  asserting 
his  defense  at  law."  2  High,  Injunctions,  sec,  1126. 
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DELAFIELD  v.  STATE  OF  ILLINOIS. 
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Messrs.  E.  S.  Van  Winkle  and  S.  Ste- 
vens, for  appellant. 

Messrs.  J.  Howe  and  Willis  Hall,  Atty- 
Oen.,  for  respondent. 

For  the  purpose  of  abbreviating  the  case  as 
far  as  practicable,  I  have  omitted  so  much  of 
it,  and  of  the  opinion  of  Mr.  Justice  Bronson, 
as  relates  to  certain  questions  arising  upon  the 
mode  in  which  the  complainant's  bill  was 
signed  and  verified.  These  were  held  mere 
matters  of  practice  and,  therefore,  not  the 
proper  subjects  of  review  in  this  way.  The 
points  raised  by  the  appellant's  counsel,  addi- 
tional to  those  urged  in  his  behalf  before  the 
Chancellor,  see  SPlaige,  531,  et  seq.,  are  so  fully 
noticed  in  the  following  opinion,  as  to  super- 
sede the  necessity  of  a  formal  statement  of 
them. 

Bronson,  J.  It  is  rarely,  if  ever,  too  late 
to  object  to  the  jurisdiction  of  a  court,  where 
the  defect  of  power  to  hear  and  determine  ap- 
pears on  the  face  of  the  proceedings.  And  al- 
though the  question  of  jurisdiction  was  not 
made  before  the  Chancellor,  it  may,  I  think,  be 
started  here  for  the  first  time,  where,  as  in  this 
162*]  case,  the  objection,  if  valid,  *is  of  such 
a  character  that  it  could  not  have  been  obvi- 
ated by  an  amendment  had  it  been  made  at  an 
earlier  stage  in  the  proceedings. 

Two  objections  are  urged  going  to  the  pow- 
er of  the  Court  of  Chancery  to  take  cognizance 
of  the  cause.  It  is  said:  1.  That  at  the  com- 
mon law  a  State  cannot  sue  ;  and  2.  That  it' 
cannot  sue  in  the  courts  of  another  State. 

Whatever  difficulty  there  may  be  when  a 
foreign  government  comes  into  our  courts,1  I 
cannot  entertain  a  doubt  that  one  of  the  States 
of  this  Union  may  sue  in  its  political  or  corpo- 
rate capacity.  In  that  capacity  it  may  contract 
and  acquire  rights;  and  there  can  be  no  reason 
why,  like  every  other  legal  being,  it  should 
not  be  allowed  to  sue  for  the  redress  of  wrongs. 
It  is  matter  of  every  day  observation  that  such 
suits  have  been  brought  and  maintained;  and  I 
am  not  aware  that  any  one  has  ever  thought  be- 
fore of  making  a  question  about  it.  I  see  no  dif- 
ference whether  the  State  sues  in  its  own  courts 
or  in  those  of  another  jurisdiction.  Although 
the  right  of  the  people  of  this  State  to  sue  is  rec- 
ognized by  the  laws,  there  is,  I  believe,  no  di- 
rect provision  that  such  suits  may  be  main- 
tained. The  right  depends  on  the  general 
principle  that  every  person,  whether  natural 
or  artificial,  capable  of  making  a  contract  or 
suffering  a  wrong,  may  have  an  action  to  en- 
force the  one,  and  to  redress  the  other. 

This  is  a  suit  by  a  State  against  a  citizen  of 
another  State;  and  the  appellant  insists  that  the 
suit  might  have  been  brought  in  the  Supreme 
Court  of  the  U.  S.,  and  that  the  jurisdiction 
of  that  court  in  cases  of  this  character  is  ex- 
clusive. Const.  U.  S.,  art.  3,  sees.  1,  2.  If 
this  argument  is  well  founded,  the  Court  of 
Chancery  had  no  jurisdiction,  and  the  decree 
is  either  utterly  void,  or  should  be  reversed 
for  error. 

Prior  to  the  adoption  of  the  Federal  Consti- 
tution a  State  might  sue,  but  could  not  be 
sued  ;  and  there  may  be  some  reason  for  sup- 
posing that  States  were  mentioned  in  the  ar- 

1.— See,  Columbian  Government  v.  Rothschild.  1 
Sim.,  94. 
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tide  *relating  to  the  judicial  power  of  [*163 
the  U.  S. ,  for  the  purpose  of  providing  a  forum 
in  which  they  might  be  impleaded  as  defend- 
ants; and  that  the  jurisdiction  of  the  Federal 
Courts  does  not  extend  to  cases  in  which  the 
suit  is  prosecuted  by  a  State,  except  inthesin- 

fle  case  where  the  parties  on  both  sides  are 
tates.     But  it  is  unnecessary  to  consider  that 
question. 

Assuming  that  the  counsel  were  right  in  say- 
ing that  the  suit  might  have  been  brought  in 
the  Supreme  Court  of  the  U.  S.,  the  question 
then  is,  whether  the  jurisdiction  of  that  court 
is  exclusive  ;  or  whether  the  State  Courts 
may  exercise  concurrent  powers.  The  13th 
section  of  the  Judiciary  Act  of  1789  provides, 
"  that  the  Supreme  Court  shall  have  exclusive 
jurisdiction  of  all  controversies  of  a  civil  nat- 
ure where  a  State  is  a  party,  except  between  a 
State  and  its  citizens;  and  except  also,  between 
a  State  and  citizens  of  other  States  or  aliens, 
in  which  latter  case  it  shall  have  original,  but 
not  exclusive  jurisdiction."  2  Laws  U.  S.,62, 
Bio.  ed.  Thus  it  will  be  seen  that  Congress 
has  decided  the  question  against  the  appellant. 
Indeed,  the  whole  Act  was  framed  upon  the 
principle  that  the  Federal  Constitution  had 
not,  by  its  own  force,  devested  the  State  Courts 
of  any  portion  of  their  former  jurisdiction  ; 
and  the  counsel  were  obliged  to  contend  that 
Congress  had  exceeded  its  powers  in  asserting 
that  principle.  Let  us.  then,  see  whether  any- 
thing can  be  gained  by  this  appeal  from  Con- 
gress to  the  fundamental  law  of  the  Union. 

On  looking  at  the  3d  article  of  the  Constitu- 
tion it  will  be  seen  that  the  1st  section  declares 
in  what  courts  the  judicial  power  of  the  U.  S. 
shall  be  vested,  without  defining  the  limits  of 
the  power.  It  "shall  be  vested  in  one  Su- 
preme Court,  and  in  such  inferior  courts  as  the 
Congress, may, from  time  to  time, ordain  and  es- 
tablish." The  first  clause  of  the  2d  section  de- 
clares the  extent  of  the  judicial  power  ;  and 
the  second  clause  prescribes  the  form,  whether 
original  or  appellate,  in  which  the  Supreme 
Court  shall  exercise  its  jurisdiction.  The  lat- 
ter clause  confers  no  new  powers  ;  but  only 
specifies  the  manner  in  which  the  powers  al- 
ready granted  should  be  exercised  so  far  as 
*the  Supreme  Court  was  concerned.  [*164 
The  words  are  :  "  In  all  cases  affecting  ambas- 
sadors, other  public  ministers  and  consuls,  and 
those  in  which  a  State  shall  be  a  party,  the  Su- 
preme Court  shall  have  original  jurisdiction. 
In  all  the  other  cases  before  mentioned,  the 
Supreme  Court  shall  have  appellate  jurisdic- 
tion." The  preceding  clause  had  specially 
enumerated  all  the  cases  to  which  the  judicial 
power  should  extend.  A  part  of  those  cases 
are  again  mentioned  in  the  second  clause,  not 
for  the  purpose  of  making  a  new  grant,  but 
for  the  purpose  of  defining  the  boundary  be- 
tween the  original,  and  the  appellate  jurisdic- 
tion of  the  Supreme  Court.  The  words,  "  in 
all  the  other  cases  before  mentioned,  plainly 
show  that  the  Convention  was  speaking  in  the 
second  clause  of  those  cases,  and  those  only, 
to  which  the  judicial  power  had  been  extended 
by  the  first  clause.  That  power  could  not  be 
enlarged  by  a  mere  declaration  prescribing  the 
form, original  and  appellate,  in  which  it  should 
be  exerted. 

We  must  then  look  to  the  first  clause  alone 
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for  the  purpose  of  ascertaining  the  boundary 
of  this  power.  That  clause  declares  that  "The 
judicial  power  shall  extend  to  all  cases  in  law 
and  equity,  arising  under  this  Constitution, 
the  laws  of  the  United  States  and  treaties 
made,  or  which  shall  be  made,  under  their  au- 
thority: to  all  cases  affecting  ambassadors,  oth- 
•er  public  ministers  and  consuls;  to  all  cases  of 
admiralty  and  maritime  jurisdiction  ;  to  con- 
troversies to  which  the  United  States  shall  be 
a  party;  to  controversies  between  two  or  more 
States,  between  a  State  and  citizens  of  another 
State,  between  citizens  of  different  States,  be- 
tween citizens  of  the  same  State  claiming  lands 
under  grants  of  different  States,  and  between 
a  State,  or  the  citizens  thereof,  and  foreign 
States,  citizens  or  subjects."  There  are  no 
words  of  exclusion  in  the  clause,  nor  anything 
to  indicate  the  intention  of  the  framers  of  the 
Constitution  to  oust  the  State  Courts  from  the 
•exercise  of  concurrent  jurisdiction  in  the  speci- 
fied cases. 

There  is  nothing  In  the  nature  of  jurisdic- 
tion, as  applied  to  courts,  which  renders  it  ex- 
clusive. It  is  not  like  a  grant  of  property, 
which  cannot  have  several  owners  at  the  same 
165*]  *time.  It  is  matter  of  common  ex- 
perience that  two  or  more  courts  may  have 
concurrent  powers  over  the  same  parties  and 
the  same  subject-matter.  Jurisdiction  is  not 
a  right  or  a  privilege  belonging  to  the  judge; 
but  an  authority  or  power  to  do  justice  in  a 
given  case  when  it  is  brought  before  him. 
There  is,  I  think,  no  instance  in  the  whole  his- 
tory of  the  law  where  the  mere  grant  of  juris- 
diction to  a  particular  court,  without  any 
words  of  exclusion,  has  been  held  to  oust  any 
other  court  of  the  powers  which  it  before  pos- 
sessed. Creating  a  new  forum  with  concur- 
rent jurisdiction  may  have  the  effect  of  with 
drawing  from  the  courts  which  before  existed 
a  portion  of  the  causes  which  would  otherwise 
have  been  brought  before  them  ;  but  it  cannot 
affect  the  power  of  the  old  courts  to  adminis- 
ter justice  when  it  is  demanded  at  their  hands. 

Although  the  matter  is  plain  enough  upon 
principle,  it  may  be  proper  to  notice  some  of 
the  consequences  which  must  follow,  should 
the  doctrine  for  which  the  appellant  contends 
be  adopted.  And  in  the  first  place,  a  large 
portion  of  the  judicial  power  of  the  U.  S.,  as 
it  is  declared  by  the  Constitution,  has  never 
been  vested  in  any  of  the  Federal  Courts  by 
the  legislation  of  Congress.  The  truth  of  this 
remark  will  be  sufficiently  manifest  on  com- 
paring the  Judiciary  Act  with  the  possible  ex- 
tent of  the  judicial  power,  without  stopping  at 
this  time  to  point  out  the  particular  cases  to 
which  the  remark  applies.  If,  then,  the  ju- 
risdiction of  the  Federal  Courts  is  made  exclu- 
sive by  the  Constitution,  proprio  vigore,  it  fol- 
lows, as  a  necessary  consequence,  that  there 
are  many  cases  of  which  no  court  whatever 
can  take  cognizance,  and  thus  there  may  be 
an  entire  failure  of  justice. 

Again  ;  if  this  doctrine  of  exclusive  juris 
diction  in  the  Federal  Courts  has  any  founda 
tion,  the  State  Courts  have  been  wrong  ever 
since  the  adoption  of  the  Constitution  ;  and 
scarcely  a  term  has  been  held  when  those 
courts  have  not  rendered  one  or  more  judg- 
ments which  were  absolutely  void.  There  are 
several  classes  of  cases  where,  although  the 
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Federal  Courts  have  jurisdiction,  the  State 
Courts  have  'constantly  exercised  con-  [*1O6 
current  powers  ;  and  their  right  to  do  so  has 
never  been  seriously  questioned.  The  follow- 
ing cases  may  be  mentioned  :  1.  Where  the 
United  States  sue.  2.  Where  a  State  sues  a 
citizen  of  another  State.  8.  Where  it  sues  an 
alien.  4.  Where  a  citizen  of  one  State  sues  a 
citizen  of  another  State.  5.  Where  a  citizen 
sues  an  alien.  6.  Where  an  alien  sues  a  citi- 
zen. These  are  cases  where  the  jurisdiction  of 
the  Federal  Courts  depends  on  the  character 
of  the  party.  But  the  State  Courts  have  also 
exercised  concurrent  powers  in  cases  where  the 
jurisdiction  of  the  Federal  Courts  depends  on 
the  nature  of  the  cause. 

The  appellant's  counsel  felt  that  the  argu- 
ment for  exclusive  cognizance  was  beset  with 
difficulty  on  account  of  the  extent  of  its  influ- 
ence ;  and  they  proposed  to  limit  it  to  cases 
where  the  Supreme  Court  has  original  juris- 
diction ;  and  finally,  to  the  single  case  of  a 
suit  in  which  a  State  is  a  party.  But  there  is 
nothing  in  the  Constitution  which  makes  the 
jurisdiction  of  the  Federal  Courts  any  more 
exclusive  in  one  case  than  it  is  in  another.  It 
is  either  exclusive  in  all  cases  to  which  the 
judicial  power  extends,  or  it  is  exclusive  in 
none.  The  words,  "the  judicial  power  shall 
extend  to,"  apply  alike  and  with  equal  force  to 
all  the  cases  enumerated  in  the  clause ;  and 
upon  no  just  principle  of  interpretation  can 
they  be  made  to  act  with  greater  efficiency 
upon  one  case  than  they  do  upon  another.  If 
there  be  any  possible  ground  for  a  distinction, 
it  must  be  in  those  cases  which,  in  the  enumer- 
ation, are  preceded  by  the  word  "all ;"  and 
that  will  not  include  the  case  of  a  suit  to  which 
a  State  is  a  party,  for  the  word  "all"  is  dropped 
before  we  get  so  far.  In  Martin  v.  Hunter,  1, 
Wh.,  333-336,  Mr.  J.  Story  suggested  that  this 
word  "all"  might,  perhaps,  affect  the  question 
of  exclusive  jurisdiction.  So  far  as  his  remarks 
go,  they  tend  to  the  conclusion  that  in  the  case 
of  a  State,  the  jurisdiction  of  the  Federal 
Courts  is  not  exclusive,  although  it  may  be  so 
in  some  other  cases.  But  I  place  no  reliance 
on  this  distinction.  It  is  one  on  which  the  Su- 
preme Court  of  the  U.  S.  has  never  acted,  as  it 
has  never  held  that  the  'Constitution  [*167 
made  any  portion  of  the  judicial  power  ex- 
clusive. Should  the  court  ever  find  it  neces- 
sary to  consider  that  question,  they  will  not,  I 
think,  follow  the  suggestion  thrown  out  by 
Mr.  J.  Story.  If  the  Convention  intended  to 
make  any  portion  of  the  judicial  power  exclu- 
sive, it  is  difficult  to  suppose  that  they  would 
have  excepted  from  that  list  "controversies  to 
which  the  United  States  shall  be  a  party,"  "con- 
troversies between  two  or  more  States,"  and 
"between  a  State  and  foreign  States."  And 
yet,  such  consequences  will  follow  should  the 
question  be  made  to  turn  on  the  word  "all"  in 
the  preceding  part  of  the  clause.  And  besides, 
where  there  are  no  qualifying  words,  a  declara- 
tion that  the  judicial  power  shall  extend  to  par- 
ticular cases,  is  just  as  potent  as  a  declaration 
( 'mt  it  shall  extend  to  all  of  those  cases.  If  the 
whole  are  not  included  in  both  instances,  how 
shall  it  be  determined  which  are  excluded  ?  I 
am  not  aware  of  any  rule  of  interpretation 
which  will  enable  us  to  answer  that  question. 
If  the  whole  are  included  in  both  instances, 
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then  it  seems  to  follow  that  the  jurisdiction  is 
either  exclusive  in  all  the  cases,  or  in  none  of 
them.  I  have  already  assigned  the  reason  for 
adopting  the  latter  conclusion.  As  a  grant  of 
jurisdiction  is  not  in  its  own  nature  exclusive, 
it  can  only  be  made  so  either  by  express  words, 
or  by  necessary  implication  ;  and  here  we  have 
neither. 

I  understood  it  to  be  conceded  on  the  argu- 
ment that  ambassadors,  other  public  ministers 
and  consuls,  might  sue  in  the  State  Courts.  If 
this  be  so,  why  may  not  a  State  sue  in  those 
courts  ?  No  satisfactory  answer  to  that  ques- 
tion has  occurred  to  my  mind.  The  judicial 
power  of  the  U.  8.  extends  alike  to  all  of  those 
cases  ;  and  in  relation  to  all,  original  jurisdic- 
tion is  given  to  the  Supreme  Court  by  the  same 
clause  and  in  the  very  same  words. 

The  judicial  power  of  the  U.  S.  extends  to 
criminal  as  well  as  civil  cases  ;  and  if  the 
argument  for  exclusive  jurisdiction  be  well 
founded,  it  follows  as  a  necessary  consequence 
that  an  alien  or  a  citizen  of  another  State  who 
comes  here  and  commits  a  crime  cannot  be  in- 
1 68*]  dieted  in  our  courts,  *because  the  State 
is  a  party.  The  criminal  will  either  go  free 
altogether,  or  else  he  must  be  prosecuted  in 
the  Supreme  Court  of  the  U.  S. ;  that  being 
the  only  Federal  Court  which  can  exercise 
original  jurisdiction  where  a  State  is  a  party. 
Probably  no  one  is  prepared  to  carry  the  doc- 
trine of  exclusive  jurisdiction  so  far  ;  and  yet 
such  are  its  legitimate  consequences.  There 
is  no  middle  ground. 

The  appellant's  counsel  may  be  right  in  say- 
ing, that  where  the  Supreme  Court  of  the  U. 
S.  has  original,  it  cannot  exercise  appellate 
jurisdiction,  unless  the  case  be  such  that  ju- 
risdiction may  depend  on  the  nature  of  the 
cause  as  well  as  the  character  of  the  party. 
See,  on  this  subject,  Marbury  v.  Madison,  1  Cr. , 
173  ;  Cohens  v.  Virginia,  6  Wh.,  399;  also  pp. 
397,  398;  Osborn  v.  U.  S.  Bk.,  9  Wh.,820; 
Davis  v.  Packard,  1  Pet..  276  ;  and  8.  C.,8 
Pet. ,  312.  The  appellant  may,  therefore,  be 
entitled  to  the  benefit  of  the  argument,  that 
whichever  way  this  cause  may  be  decided,  there 
will  be  no  appeal  to  the  Supreme  Court  of  the 
U.  S.  But  that  does  not  prove  that  the  judi- 
cial power  of  the  U.  S.  is  exclusive.  It  only 
proves  that  the  Federal  Courts  may  fail  to  get 
actual  cognizance  of  a  case  which  they  might 
have  heard  and  determined  if  the  party  had 
chosen  to  go  there.  This  is  nothing  more  than 
what  happens  every  day  and  in  all  the  States 
of  the  Union  ;  and  it  has  been  so  ever  since 
the  adoption  of  the  Constitution.  If  we  first 
subtract  cases  of  admiralty  and  maritime  juris- 
diction, and  those  arising  under  the  revenue, 
patent  and  postofflce  laws,  I  think  that  not  so 
much  as  one  case  in  one  hundred  of  those 
which  remain,  and  which  might  be  brought 
in  the  Federal  Courts,  ever  find  their  way  into 
that  jurisdiction.  Parties  often  find  it  more 
convenient  and,  perhaps,  equally  safe  to  resort 
to  the  State  Courts. 

It  has,  I  know,  been  suggested  that  the 
plaintiff  has  not  a  right  to  elect  his  forum 
where  he  might  sue  in  the  Federal  Courts. 
Martin  v.  Hunter,  1  Wh. ,  348.  But  there  has 
been  no  such  decision,  and  I  do  not  think  it 
probable  that  the  point  will  ever  be  so  settled. 
169*]  *I  have  discussed  this  question  upon 
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the  Constitution  alone,  because  the  appellant's 
counsel  appealed  from  the  decision  of  Congress 
to  the  fundamental  law.  In  denying  that  the 
Constitution  has  made  the  jurisdiction  of  the 
Federal  Courts  exclusive,  I  must  not  be  under- 
stood as  affirming  that  the  State  Courts  have 
concurrent  powers  in  all  cases  of  federal  cog- 
nizance. Where  a  State  is  made  defendant, 
the  State  Courts  cannot  exercise  jurisdiction. 
But  this  is  not  because  the  Constitution  has 
forbidden  it ;  but  because  a  sovereign  State  is 
only  suable  by  virtue  of  the  express  compact 
to  submit  itself  to  the  Federal  Courts.  Again; 
crimes  are  only  punishable  by  the  government 
against  which  they  are  committed,  and  the 
State  Courts  will  not  enforce  the  penal  laws  of 
the  U.  S. ,  or  of  any  other  State.  This  rests  on 
a  general  principle  wholly  independent  of  the 
Federal  Constitution.  U.  8.  v.  Lathrop,  17 
Johns.,  4  ;  Scomtte  v.  Canfield,  14  Johns.,  338  ; 
Story,  Confl.  L.,  516,  2d  ed.,  and  cases  cited. 
There  are  some  cases  where  Congress  has  de- 
clared the  jurisdiction  of  the  Federal  Courts 
exclusive.  But  they  are  cases  which  are  pe- 
culiar to  and  spring  out  of  the  very  existence 
of  the  Federal  Government ;  and  not  cases  of 
which  the  State  Courts  had  cognizance  prior 
to  the  adoption  of  the  Constitution.  A  distinc- 
tion of  this  kind  was  taken  by  Mr.  Hamilton 
in  the  82d  number  of  "TheFederalist,"and  has 
been  recognized  since  that  time.  Martin  v. 
Hunter,  1  Wh.,  334-337  ;  U.  -S.  v.  Lathrop,  17 
Johns.,  4;  1  Kent  395,  4th  ed.  And  see,  Cohens 
v.  Virginia,  6  Wh.,  418,  where  Oh.  J.  Marshall 
tells  us  that  "The  Federalist"  is  a  work  of  great 
authority,  and  cites  a  part  of  the  number  to 
which  I  have  referred.  Although  the  Consti- 
tution does  not  make  the  jurisdiction  of  the 
Federal  Courts  exclusive  in  any  case,  it  may 
be  that  Congress  can  exclude  the  State  Courts 
in  the  cases  to  which  I  have  alluded.  But  that 
is  a  question  which  need  not  now  be  consid- 
ered. I  feel  no  disposition  to  claim  anything 
for  the  States  which  may  tend  to  defeat  the 
successful  operation  of  the  General  Govern- 
ment at  home,  or  to  embarrass  it  in  our  rela- 
tions with  foreign  powers.  Entertaining  this 
suit  can  *have  no  such  effect.  It  does  [*17O 
not  relate  to  any  subject  of  federal  cognizance; 
and  although,  from  the  character  of  the  party, 
the  Supreme  Court  of  the  U.  S.  might  exercise 
jurisdiction,  we  have  already  seen  that  Con- 
gress has  left  a  concurrent  power  with  the 
State  Courts. 

Before  dismissing  this  question,  I  must  take 
some  further  notice  of  how  it  stands  upon  au- 
thority. The  numbers  of  "The  Federalist"  were 
published  while  the  Constitution  was  before 
the  people  of  the  several  States  for  adoption. 
In  the  number  already  cited,  Mr.  Hamilton 
plainly  lays  down  the  doctrine  that  the  State 
Courts  would  retain  concurrent  jurisdiction  in 
those  cases  of  which  they  previously  had  cog- 
nizance. He  rejects  the  opposite  construction, 
because  it  "would  amount  to  an  alienation  of 
state  power  by  implication."  This  construc- 
tion was  before  the  people  when  they  gave 
their  assent  to  the  new  frame  of  government. 
The  first  Congress,  which  assembled  in  1789, 
substantially  ratified  and  confirmed  this  con 
struction  by  the  Act  "to  Establish  the  Judicial 
Courts  of  the  United  States."  2  Laws  U.S., 
56,  Bio.  ed.  In  U.  8.  v.  Ravara,  2  Dall.,  297, 
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the  defendant,  who  was  consul  from  Genoa,  j 
was  indicted  for  a  misdemeanor  in  the  Circuit 
Court  of  the  U.  8.  for  the  Pennsylvania  Dis- 
trict; and  the  same  objection  was  taken  there 
that  is  taken  here,  to  wit:  that  it  was  a  case  in 
which  original  jurisdiction  had  been  given  to 
the  Supreme  Court  of  the  U.  8.  by  the  Consti- 
tution, and  that  no  other  court  could  take  cog- 
nizance of  the  cause.  But  the  objection  was 
overruled  by  Wilson.  «7.,and  Peters,  /..against 
the  opinion  of  Judge  Iredell;  and  a  motion  to 
quash  the  indictment  was  denied.  The  defend- 
ant was  afterwards  tried  and  convicted  in  the 
Circuit  Court,  before  Chief  Justice  Jay  and 
Judge  Peters.  Id.,  p.  899,  n.  In  Com.v.Kosloff, 
5  Serg.  &  R.,  545,  an  indictment  which  had 
been  found  against  the  Consul-General  of  Rus- 
sia for  rape,  was  quashed  by  the  Supreme 
Court  of  Pennsylvania.  But  the  decision  was 
put  mainly  on  the  ground  that  Congress  had 
made  the  jurisdiction  of  the  Federal  Courts 
1 7  1  *]  exclusive  in  a  case  of  that  *character, 
which  is  not  pretended  in  relation  to  the  case 
before  us.  In  the  manuscript  case  of  Dunham 
v.  Gordon,  cited  in  Coxe,  Dig., p.  433,  it  is  said 
to  have  been  decided,  that  the  Circuit  Court 
of  the  U.  8.  has  no  jurisdiction  of  a  cause  in 
which  a  State  is  a  party.  That  may  well  be, 
without  affecting  the  question  before  us,  for 
the  Circuit  Courts  are  created,  and  their  pow- 
ers denned  by  Congress;  and  the  llth  section 
of  the  Judiciary  Act  has  not  given  them  juris- 
diction where  a  State  is  party.  In  Marbury  v. 
Madison,  1  Cr.,  174,  some  dicta  fell  from  Chief 
Justice  Marshall,  which  are  supposed  to  have  a 
bearing  upon  this  question  ;  but  he  had  occa- 
sion to  qualify  those  remarks  in  Cohens  v.  Vir- 
ginia. 6  Wh.,  399.  In  U.  8.  v.  Ortega,  11  Wh., 
467,  the  Supreme  Court  declined  expressing ; 
any  opinion  on  the  question,  whether  their  ju- 
risdiction was  exclusive  of  that  of  the  Circuit 
Courts  in  a  criminal  case  affecting  a  public 
minister. 

From  this  brief  review,  I  think  it  clear  that 
the  federal  judiciary  has  never  asserted  any 
principle  which  forbids  our  taking  cognizance 
of  a  cause  on  the  ground  that  a  State  is  party 
plaintiff  or  complainant ;  and  as  an  original 
question,  I  am  unable  to  entertain  a  doubt  con- 
cerning it. 

We  are  now  brought  to  those  questions 
which  were  made  in  the  Court  of  Chancery, 
and  which  touch  the  merits  of  the  controversy. 

The  contracts  made  by  the  appellant  with 
the  commissioners  were  not  originally  obliga- 
tory upon  the  State  of  Illinois,  because  the 
commissioners  were  not  acting  within  the  scope 
of  their  authority.  There  are  two  difficulties 
in  the  way  of  maintaining  the  contracts :  1. 
The  bonds  were  sold  for  less  than  their  par 
value;  and  2.  They  were  sold  on  credit. 

The  bonds  were  not  to  be  sold  at  their  mar- 
ket value,  if  less  than  the  nominal  sum  se- 
cured by  them;  nor  were  they  to  be  sold  with 
any  reference  to  the  legal  rate  of  interest  in  the 
place  where  they  might  be  negotiated.  They 
were  6  per  cent,  bonds  in  all  markets;  and  the 
172*]  commissioners  *were  forbidden  by 
their  power — the  Statutes  of  Illinois — to  sell  at 
less  than  par  value.  This  can,  I  think,  mean 
nothing  else  than  pound  for  pound,  or  dollar 
for  dollar,  Mr.  Webster,  by  way  of  illustrat- 
ing the  meaning  of  the  word  "  par,"  tells  us 
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tli. 'it  "  bills  of  exchange  are  at  par,  above  par, 
or  below  par.  Bills  are  at  par  when  they  are 
sold  at  their  nominal  amount  for  coin  or  its 
equivalent."  This  is  not  a  question  about  the 
par  of  exchange,  and  we  need  not  trouble  our- 
selves with  an  investigation  of  the  laws  which 
govern  exchanges.  It  is  a  question  about  par 
value;  and  if  that  does  not  mean  in  thiscasea 
dollar  in  money  for  every  dollar  of  security, 
the  wit  of  man  cannot  tell  us  what  it  does 
mean. 

The  appellant  seems  to  have  understood  ihi< 
question  as  I  do,  for  he  tells  us  in  his  affidavit 
that  "  The  commissioners  treated  and  consid 
ered  the  said  contract  and  sale  of  the  said  bonds 
at  par,  receiving  a  dollar  of  legal  currency  for 
every  dollar  of  bonds  sold."  But  the  difficulty 
is,  that  the  bonds  were  on  interest  long  before 
the  money  was  to  be  paid.  The  par  value  of 
a  bond  is  the  sum  due  on  it,  and  not  the  sum 
originally  secured  by  it. 

In  answer  to  this  difficulty,  the  appellant 
tells  us,  that  between  111.  and  N.Y., exchanges 
were  5  per  cent,  in  favor  of  the  latter.  And 
further,  he  did  better  by  the  State  than  he 
would  if  he  had  charged  himself  with  interest 
afcd  made  his  payments  for  the  bonds  in  Illi- 
nois, inasmuch  as  be  could  have  bought  the 
notes  of  the  State  Bank  at  from  5  to  16  per 
cent,  discount.  Now,  I  am  unable  to  see  what 
the  rate  of  exchange  between  111.  and  N.  Y. 
has  to  do  with  the  matter.  The  bonds  were 
negotiated  in  N.  Y.,  and  there  they  were  to  be 
paid  both  princpal  and  interest.  The  money 
was  to  be  loaned  in  N.  Y.,  and  the  agents  of 
the  State  were  there  ready  to  receive  it.  The 
appellant  deceives  himself  if  he  supposes  that 
exchange  had  anything  whatever  to  do  with 
such  a  transaction.  If  he  had  agreed  to  pay 
the  money  in  111.  or  London,  a  question  of  ex- 
change might  have  arisen;  *and,  per-  [*  1 73 
haps,  the  same  question  might  have  been  made 
if  the  bonds  had  been  payable  at  another  place 
from  that  where  the  loan  was  made.  But  it  is 
idle  to  talk  about  exchanges  when  the  money 
is  borrowed,  received  and  made  payable  all  in 
the  same  place. 

The  suggestion  about  paying  in  a  depre- 
ciated paper  currency,  is,  if  possible,  still  worse 
than  the  claim  to  charge  exchange.  This  was 
a  negotiation  for  a  loan  of  money.  I  will  not 
at  this  day  and  in  this  State  discuss  the  ques- 
tion whether  bank-bills  which  will  bring  only 
84  cents  on  the  dollar  are  to  be  regarded  as 
money. 

There  is  no  good  answer  to  the  objection 
that  the  bonds  were  sold  below  their  par  value. 

The  sale  was  also  on  credit.  This  is  not  de- 
nied; but  it  is  said  that  an  agent  or  factor  may 
sell  on  credit  without  a  special  authority  to 
do  so.  That  is  undoubtedly  true  in  certain 
cases.  But  can  he  sell  public  or  other  stocks, 
such  as  are  usually  sold  in  the  stock  market, 
on  credit?  I  am*  not  aware  of  any  law,  or 
usage  of  trade  which  will  sanction  such  a  sale 
by  an  agent  without  a  special  authority  from 
the  principal. 

But  here,  again,  we  are  drawn  into  the  dis- 
cussion of  a  question  which,  in  my  judgment, 
is  quite  wide  of  the  mark.  What  was  the  nat- 
ure of  the  business  which  the  agents  were  au- 
thorized to  transact?  They  were  to  negotiate 
a  loan  of  money.  The  State  proposed  to  bor- 
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row  money,  not  to  lend  its  bonds;  and  if  the 
appellant  intended  to  meet  the  proposition,  his 
business  was  to  lend  money,  not  to  borrow 
bonds.  And  yet,  in  effect,  the  negotiation 
ended  in  a  loan  of  bonds  to  the  appellant,  in 
two  parcels,  to  the  Amount  of  $5^3,000,  on  his 
agreement  to  pay  the  money  at  a  future  day. 
Of  this  sum  the  State  has  received  only 
$170,000;  and  the  balance  of  $413,000,  to  which 
interest  must  be  added,  remains  and  may  for- 
ever remain  unpaid.  The  very  best  that  can 
be  said  of  the  transaction  is  that  the  agents  ex- 
changed the  credit  of  the  State  for  the  credit 
of  the  appellant.  There  is  no  foundation  for 
1 74*]  saying  the  commissioners  *were  acting 
within  the  scope  of  their  authority.  The  thing 
is  preposterous. 

True,  the  commissioners  were  authorized  to 
contract  for  a  loan  payable  in  installments  of 
$100,000  each;  but  that  did  not  warrant  them 
in  delivering  bonds  before  they  got  the  money. 
It  was  quite  easy  to  deliver  a  hundred  bonds 
as  often  as  an  installment  was  paid;  and  if  they 
had  pursued  their  power  and  made  a  contract 
to  deliver  bonds  on  receiving  the  money  the 
State  could  not  have  suffered. 

The  appellant  knew  he  was  dealing  with 
special  agents,  and  was  bound  to  know  the  ex- 
tent of  their  authority.  Indeed,  it  is  not  de- 
nied that  he  knew  all  about  it.  The  bill  charges 
that  he  was  fully  advised  of  all  the  Acts  and 
statutes  under  which  the  commissioners  acted; 
and  this  is  virtually  admitted  by  the  appellant 
in  his  affidavit.  But  he  says,  "he  entered  into 
said  contracts  in  good  faith,  and  in  the  full 
belief  that  the  same  contracts  were  within  the 
letter  and  the  spirit  of  the  law."  Now,  "good 
faith"  and  "belief"  will  not  help  the  matter,  if 
the  agents  acted  without  authority.  But  what 
does  the  appellant  mean  by  "good  faith?" 
These  words  have  come  to  strange  uses  within 
the  last  few  years.  He  should  have  given  the 
facts,  and  then  left  to  the  courts  to  judge 
whether  he  contracted  in  "good  faith."  His 
"belief"  is  very  remarkable.  According  to  his 
own  account  of  the  matter,  he  took  bonds  draw- 
ing interest  at  the  rate  of  6  per  cent,  while  the 
average  of  payments  to  be  made  by  him  was 
six  months,  so  that  the  State  would  lose  3  per 
cent.  But  this,  he  thinks,  was  not  only  made 
up,  but  that  the  State  actually  got  a  premium 
of  2  per  cent. ,  because  exchange  was  5  per 
cent,  against  111.  and  in  favor  of  N.  Y.  Now, 
here  was  a  loan  in  N.  Y.,  the  money  was  to  be 
repaid  in  N.  Y. ,  and  yet  the  lender  believes  he 
had  a  right  to  charge  exchange  because  the 
borrower  was  not  at  home  when  he  got  the 
money.  Such  "belief"  as  this  belongs  to  mod- 
ern times.  The  thing  would  not  have  been  be- 
lieved, or  even  thought  of,  ten  years  ago. 
Again;  the  commissioners  were  sent  out  to  bor- 
175*J  row  money,  but  instead  of  doing  *that, 
they  loaned  the  state  bonds;  and  the  appellant 
believes  this  was  "within  the  letter  and  the 
spirit  of  the  law."  I  know  that  money  lenders 
are  often  credulous  about  their  right  to  make 
a  good  bargain;  but  in  matters  of  this  kind 
they  must  believe  at  their  peril.  Their  creduli- 
ty cannot  alter  the  law. 

We  are  now  brought  to  the  inquiry  whether 
the  contracts  have  been  ratified,  so  as  to  be 
obligatory  upon  the  State  of  111.  I  felt  some 
difficulty  upon  this  question  on  the  argument; 
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but  after  reflecting  upon  it  I  am  unable  to  say 
that  there  has  been  a  ratification.  The  appel- 
lant relies  on  the  fact  that  the  Governor,  after 
he  knew  of  the  first  contract,  signed  the  bonds 
and  caused  them  to  be  delivered ;  and  that  some 
of  the  other  public  officers  of  the  State  acted 
under  the  contracts,  drawing  for  money  and 
receiving  payments.  But  the  difficulty  is  that 
the  Governor  was  no  more  than  an  agent  for 
the  State,  and  he,  as  well  as  the  commission- 
ers, acted  under  a  limited  authority;  and  the 
same  remark  is  applicable  to  the  auditor  and 
other  public  officers.  None  of  them  had  au- 
thority to  make  such  contracts  as  these  were; 
and  if  they  could  not  make  them  originally, 
they  could  not  ratify  them.  Ratification  must 
come  from  the  principal — the  State  of  111.  Peo- 
ple v.  PJmnix  Bk.,  24  Wend.,  431. 

What  has  the  State  done  by  way  of  sanction- 
ing the  contracts?  The  answer  is,  nothing. 
The  Legislature  has  neither  declared  the  con- 
tracts valid,  nor  done  any  act  in  affirmance  of 
them.  But  it  is  said  that  long  acquiescence, 
or  even  mere  silence,  may  sometimes  amount 
to  a  presumptive  ratification  of  the  acts  of  an 
agent;  and  that  is  undoubtedly  true.  Story, 
Ag.,  248,  250;  2  Kent,  614.  But  before  we  in- 
fer anything  from  the  mere  silence  of  the  prin- 
cipal, we  must  look  into  the  nature  of  the 
original  transaction,  the  relations  between  the 
parties,  their  habits  of  business,  and  the  usages 
of  trade.  Under  particular  circumstances,  the 
silence  of  the  principal  for  a  very  few  days  after 
he  is  advised  of  an  act  done  by  his  agent,  may 
*amount  to  strong  presumptive  evi-  [*17t> 
dence  of  ratification;  especially  where  such  si- 
lence has  a  tendency  to  mislead  the  opposite 
party.  But  it  will  never  do  to  apply  so  rigor- 
ous a  rule  where  a  State  is  the  principal,  I 
agree  that  when  a  State  engages  in  trade  or 
makes  contracts,  it  must,  for  most  purposes, 
be  regarded  in  the  same  light  as  an  individual. 
V.  8.  Bk.  v.  Planters'  Bk.,  9  Wh.,  904.  But 
a  State  cannot  act  in  the  same  form,  nor  with 
the  same  promptitude  as  an  individual.  The 
Legislature  does  not  usually  assemble  more 
than  once  in  a  year;  and  when  assembled,  time 
must  be  given  for  maturing  public  Acts.  The 
appellant  knew  the  character  of  the  party  with 
whom  he  was  dealing;  and  he  had  no  right  to 
expect  that  the  State  would  move  with  the  ce- 
lerity of  a  merchant  in  Pearl,  or  a  broker  in 
Wall  St. 

Now,  what  was  done  in  this  case?  One  of 
the  contracts  was  made  jn  April,  and  the  other 
in  May,  1839;  and  the  Legislature  did  not  as- 
semble until  the  winter  following.  There  was 
nothing  in  the  meantime  which  could,  upon 
any  just  principle,  be  construed  into  a  ratifica- 
tion of  the  contracts.  January  20,  1840,  the 
joint  committee  of  the  two  Houses,  to  whom 
the  subject  had  been  referred,  reported  a  reso- 
lution repudiating  the  contracts,  which  soon 
afterwards  passed  the  Senate.  But  more  mod- 
erate councils  finally  prevailed,  and  the  vote 
of  the  Senate  was  reconsidered.  February  1, 
an  Act  was  passed  to  abolish  the  Board  of 
Fund  Commissioners;  and  another  Act  provid- 
ing for  a  single  commissioner.  Under  this 
Act,  Mr.  Barrett  was  appointed;  and  about  the 
middle  of  April  following,  he  was  in  N.  Y.  en- 
deavoring to  get  back  the  bonds.  The  nego- 
tiation between  the  commissioner  and  the  ap- 
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pel  Inn  t  continued  until  the  bill  was  filed  in 
August  following.  There  is  nothing  here  from 
which  a  ratification  can  be  reasonably  pre- 
sumed. The  most  that  can  be  said  is  that  the 
State,  instead  of  adopting  the  arbitrary  course 
of  sitting  as  judge  in  its  own  cause,  and  de- 
claring the  contracts  void,  has  thought  proper 
177*]  to  apply,  first  to  the  appellant,  *and 
then  to  a  court  of  justice  for  redress.  The 
State  is  neither  worthy  of  censure,  nor  has  it 
lost  any  right,  by  omitting  a  formal  repudia- 
tion of  the  contracts,  and  appealing  to  an  im- 
partial arbiter  to  say  whether  they  were  valid 
or  not.  The  appellant  has  not  been  misled, 
either  by  silence  or  anything  else,  into  the  be- 
lief that  the  Legislature  intended  to  ratify  the 
contracts.  He  has  lost  nothing  by  the  delay, 
for  he  still  holds  both  the  bonds  and  the  money. 
The  next  objection  on  the  part  of  the  appel 
lant  is,  that  the  State  had  an  adequate  remedy 
at  law,  and  that  a  court  of  equity  cannot  grant 
the  relief  which  is  asked.  So  far  as  the  bill 
goes  for  a  discovery,  there  can  be  no  room  for 
making  a  question.  But  it  prays  an  injunction 
to  restrain  the  negotiation  of  the  securities, 
and  a  receiver  to  take  possession  of  the  bonds, 
and  the  proceeds  of  such  of  them  as  may  have 
been  sold.  If  I  am  not  mistaken  in  what  has 
been  said  under  the  last  two  heads  of  discus- 
sion, the  appellant  got  these  bonds  into  his  pos- 
session under  a  contract  which  is  absolutely 
void.  He  never  had  any  legal  title  to  the  se- 
curities. The  bonds  are  negotiable  instruments 
the  title  to  which  will  pass  by  mere  delivery  ; 
and  although  void  in  the  hands  of  the  appel- 
lant, they  will  be  valid  securities  in  the  hands 
of  a  bonafide  holder.  The  appellant  is  not  of 
sufficient  responsibility  to  answer  for  the  value 
of  the  bonds ;  and  the  State  will  suffer  ir 
reparable  injury  if  he  is  allowed  to  transfer 
them.  In  such  a  case  I  take  it  to  be  settled, 
that  a  court  of  equity  may  interfere  by  in  June 
tion  and  restrain  the  negotiation  of  the  securi- 
ties. Patrick  V.Harrison,  3  Bro.  Ch.,  476; 
.Lloyd  v.  Gurdon,  2  Swanst.,  180  ;  Hood  v.  As- 
ton, 1  Russ..  412;  Osborn  v.  U.  8.  Bk.,  9  Wh., 
738  ;  2  Story,  Eq.,  9-12  ;  and  see  Hamilton  v. 
Cummings,  1  Johns.  Ch.,  517;  Chedworth  v. 
Edwards,  8  Ves.,  46.  If  the  Chancellor  was 
right,  as  I  think  he  was,  in  ordering  an  in  junc- 
tion, it  was  of  course  proper  to  appoint  a  re- 
ceiver to  take  possession  of  such  of  the  bonds 
as  may  still  be  in  the  appellant's  hands  or 
within  his  reach,  and  of  the  proceeds  of  such 
178*]  as  may  have  .been  transferred.  In 
this  way  the  fund  so  far  as  it  can  now  be 
traced,  will  be  preserved  until  the  cause  comes 
to  a  hearing  and  final  decree. 

One  or  two  questions  of  minor  importance 
still  remain  to  be  noticed. 

It  is  objected  that  the  whole  equity  of  the 
bill  is  answered  by  the  appellant's  affidavit, 
showing,  as  is  said,  that  all  the  bonds  had 
been  transferred  before  the  bill  was  filed.  The 
bill  was  filled  Aug.  10,  1840,  and  on  that  day 
a  copy  was  served  on  the  appellant,  with  no 
tice  of  motion  for  an  injunction  to  be  made  on 
the  18th  day  of  that  month.  The  appellant's 
affidavit  was  made  Aug.  17,  just  one  week  aft 
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er  he  had  been  served  with  a  copy  of  the  bill. 
All  that  the  affidavit  says  on  this  subject  is 
contained  in  the  following  clause:  "  And  this 
deponent  further  stales,  that  none  of  said  bonds 
are  now  in  his  possession  or  under  his  control, 
having  all  been  bonafide  Disposed  of  by  him 
in  the  course  of  his  business."  It  is  quite  ob- 
vious that  the  appellant  did  not  mean  to  deny 
that  he  had  all,  or,  at  leaat  some  portion  of  the 
bonds  in  his  hands  at  the  time  he  was  served 
with  the  bill.  And  it  is  equally  obvious 
that  he  did  not  mean  to  say,  that  the  bonds 
had  been  actually  sold  and  transferred,  All 
that  he  has  said  may  be  literally  true,  although 
the  bonds  were  hypothecated  by  him  after  the 
bill  was  filed,  and  for  no  more  than  $10.  The 
affidavit  contains  nothing  like  a  sufficient  an- 
swer to  the  prayer  for  an  injunction.  I  may 
add,  that  if  the  bonds  have  actually  been  sold 
and  transferred  to  bona  fide  holders,  the  in- 
junction will  do  the  appellant  no  great  harm. 

The  appellant  complains  that  he  has  suffered 
great  wrong  at  the  hands  of  the  respondent. 
Upon  this  little  need  be  said.  If  he  has  any 
just  claims  upon  the  State  growing  out  of  this 
transaction,  it  is  not  to  be  doubted  that  the 
Court  of  Chancery  will  do  justice  to  him  as  well 
as  the  opposite  party  when  the  facts  have  all 
been  ascertained,  and  the  cause  comes  to  a  final 
hearing.  As  he  has  had  bonds  to  *more  [*1 79 
than  $400,000  beyond  his  payment.",,  it  is  not 
very  probable  that  the  wrongs  of  which  he 
complains  will  make  a  balance  in  his  favor. 

I  have  been  unable  to  discover  any  error  in 
the  order  appealed  from,  and  shall  vote  for  its 
affirmance. 

Verplanck,  Senator,  also  delivered  a  writ- 
ten opinion  in  favor  of  affirming  the  order  ap- 
pealed from. 

All  the  members  of  the  Court  save  two, 
twenty  being  present,  concurring  in  this  re- 
sult, the  order  of  the  Chancellor  was  according- 
ly affirmed. 

Affirming— 8  Paige,  527. 

Same  case— 26  Wend.,  192. 
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2  Dill,  508;  30  Cal.,  580;  40  Am.  Dec.,  379;  24  Am. 
Rep.,  99 ;  49  Vt..  4. 
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Constitution.  Explained— 6  Park.,  163  . 

Cited  in-3  N.  Y.,  18;  63  Barb.,  340;  4Duer,  382:  6 
Park.,  288.  289. 

Principal  and  agent— Ratification.  Cited  in— 10 
N.  Y..  224 ;  10  Barb.,  549 ;  47  Barb..  368 ;  6  Duer,  302. 
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Cited  in-19  N.  Y..  24 :  25  N.  Y.,  499 ;  50  N.  Y.,  448 ; 
29  Barb.,  452 ;  18  How.  Pr.,  188 ;  10  Bos.,  334 ;  1  Rob., 
551 ;  21  How.  U.  8..  577;  99  U.  8..  682. 
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181*]*BABCOCK,  Administrator,  etc. 

v. 
BOOTH. 

Administrators — Right  of,  in  Interest  of  Creditors 
to  Reclaim  Property  Fraudulently  Sold  by  In- 
testate— Relation — Widow  as  Witness. 

As  a  general  rule,  an  executor  or  administrator 
can  only  maintain  such  claims  as  the  testator  or  in- 
testate might  have  successfully  asserted,  if  living ; 
but  to  this  there  are  exceptions. 

Where  one  having  sold  personal  property  to  de- 
fraud his  creditors,  died  in  possession  of  it,  leaving 
debts  unpaid  to  the  full  extent  of  his  estate  includ- 
ing the  property  thus  sold,  and  subsequently  the 
vendee  took  and  converted  the  latter  to  his  own 
use ;  held,  that  though  as  between  the  immediate 
parties  the  sale  was  valid,  the  administrator  of  the 
vendor  might,  in  behalf  of  creditors,  treat  it  as  ab- 
solutely void,  and  recover  against  the  vendee  in 
trover. 

And  semble,  the  right  of  the  administrator  would 
have  been  the  same,  in  this  respect,  had  the  vendee 
took  and  held  possession  during  the  vendor's  life. 

Qu^re.whetheran  administrator  could  avoid  such 
sale  where  the  property  was  not  needed  to  pay 
debts,  but  was  sought  merely  for  distribution 
among  the  next  of  kin. 

The  title  of  an  administrator  to  the  goods  of  the 
intestate  takes  effect,  by  relation,  from  the  intes- 
tate's death ;  and  hence  he  may  maintain  trover  for 
a  conversion  occurring  before  administration  was 
granted. 

A  widow  is  competent  to  testify  against  the  ad- 
ministrator of  her  deceased  husband  in  respect  to 
any  facts  which  she  did  not  learn  from  the  latter. 

Otherwise,  as  to  declarations  made  to  her  by  the 
husband  when  no  other  persons  were  present. 

The  case  of  Beveridge  v.  Minter.  1  Carr.  &  P.,  364, 
considered  and  overruled. 

Citations— Rob.  Fraud.  Conv.,  592,  593,  595;  Cro. 
Eliz.,  810 ;  Toll.  Exec.,  152,  153,  ed.  1834 ;  Bac.  Abr. 
Fraud.,  C.  7th  Lond.  ed.;  2T.  R.,  585.  589 ;  Cro.  Jac., 
270 ;  Yelv.,  196 :  7  Johns.,  161 :  2  R.  S..  449,  sec.  17  ; 
12  Wend.,  543 ;  3  Leigh,  729 ;  1  Hill,  63 ;  Peake,  Ev. 
by  Norris,  App.29;  Peake  Add.  Cas.,  219 ;  Ryan  &M., 
198 ;  1  Carr.  &  P.,  364. 

ERROR  to  Delaware  C.  P.  Babcock,  as 
administrator  of  Barnes,  brought  trover 
182*]  *against  Booth  in  the  court  below  for  a 
pair  of  oxen,  and  the  case  was  this  :  Barnes, 
the  intestate,  bought  the  oxen  of  one  Ives,  in 
February,  1837,  paid  him  $25  down  and  gave 
his  note  for  the  balance,  $40,  payable  the 
first  of  November  following,  which  the  de- 
fendant signed  as  surety.  Barnes  died  No- 
vember 10,  1837,  leaving  the  note  unpaid,  and 
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it  was  paid  by  the  defendant  in  December  fol- 
lowing. Barnes  had  the  possession  of  the  cat- 
tle while  he  lived,  and  after  his  death  they  re- 
mained in  possession  of  his  widow,  until  some 
time  in  the  year  1838  and  prior  to  the  grant  of 
administration,  when  the  defendant  took  and 
converted  the  cattle  to  his  own  use.  October 
18,  1838,  administration  was  granted  to  the 
plaintiff  as  a  creditor  of  Barnes — the  widow 
having  been  first  cited  and  declined  to  take 
administration.  Barnes  died  in  debt  to  the 
full  value  of  his  estate,  including  the  oxen  in 
question. 

In  justification  of  the  taking  the  defendant 
attempted  to  show  that  Barnes,  at  the  time  he 
bought  the  cattle,  turned  them  out  to  the  de- 
fendant to  secure  him  for  signing  the  note, 
and  agreed  that  the  cattle  should  be  his  if  he 
had  to  pay  the  note.  In  answer  to  this,  the 
plaintiff  insisted  that  the  transaction  between 
the  defendant  and  Barnes  was  fraudulent  as 
against  the  creditors  of  the  latter;  and  evi- 
dence was  given  by  both  parties  touching  the 
question  of  fraud. 

In  the  course  of  the  trial  the  defendant  called 
Julia  Ann  Barnes,  the  widow  of  the  intestate, 
as  a  witness.  The  plaintiff  objected  that  she 
was  incompetent.  The  objection  was  over- 
ruled and  the  plaintiff  excepted.  After  testi- 
fying to  what  she  had  heard  said  between  the 
defendant  and  her  husband  concerning  the 
cattle,  the  defendant  offered  to  prove  by  her, 
observations  made  to  her  by  her  husband  in 
regard  to  the  oxen  and  the  contract  with  the 
defendant,  when  the  defendant  was  not  pres- 
ent. An  objection  to  this  evidence  was  over- 
ruled and  the  plaintiff  excepted. 

The  court  charged  the  jury,  in  substance, 
that  the  transaction  *between  the  de-  [*18I5 
fendant  arid  Barnes  was  valid  as  a  mortgage 
or  conditional  sale  of  the  cattle;  that  the  orig- 
inal parties  to  the  transaction  could  not  avoid 
it  on  the  ground  of  its  being  fraudulent  as 
against  creditors  ;  and  that  the  plaintiff  being 
administrator,  was  the  mere  representative  of 
Barnes,  and  was  placed  in  precisely  the  same 
situation  that  Barnes  would  be  in  if  living,  and 
was  not  at  liberty  to  set  up  that  the  turning 
out  of  the  cattle  by  Barnes  to  the  defendant 
was  fraudulent  either  in  law  or  fact.  The  court 
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also  charged  that  no  one  except  a  purchaser  in 
good  faith  or  a  creditor  could  set  up  fraud  in 
the  transaction,  and  that  no  creditor  could  do 
so  except  a  judgment  creditor,  or  a  creditor 
•who  haa  taken  out  process  of  attachment  or 
execution.  Upon  these  several  points  excep- 
tions were  taken.  The  jury  found  a  verdict 
for  the  defendant  and  the  plaintiff  brought 
error. 

.Mr.  A.  J.  Parker,  for  plaintiff  in  error. 

Mr.  L.  Monson,  for  defendant  in  error. 

By  the  Court,  Bronson,  J.  Every  sale  or 
other  transfer  of  goods  made  with  intent  to  de- 
fraud creditors,  though  valid  as  between  the 
parties  to  the  transaction,  is  utterly  void  as  to 
creditors;  and  as  a  general  rule  they  may  act 
just  as  though  no  attempt  had  been  made  to 
dispose  of  the  property.  When  they  have  ob- 
tained a  judgment  and  execution  against  the 
debtor,  they  may  seize  and  sell  the  goods  in 
the  same  way  as  though  no  transfer  had  been 
made.  And  so  long  as  the  debtor  lives  a  judg- 
ment and  execution,  or  some  other  legal  proc- 
ess against  him  is,  in  general,  the  only  means 
by  which  the  creditor  can  test  the  validity  of 
the  sale  ;  but  this  rule  does  not  always  hold 
good  after  the  debtor  is  dead.  It  is  also  true, 
for  the  most  part,  that  an  executor  or  adminis- 
trator can  only  maintain  such  claims  as  the 
testator  or  intestate  might  have  successfully  as- 
serted if  living;  but  this  rule  is  not  without  an 
exception,  as  I  will  presently  show. 
184*]  *When  a  fraudulent  vendee  takes 
possession  of  the  goods  in  the  lifetime  of  the 
vendor,  who  afterwards  dies  leaving  debts  un- 
paid, it  seems  that  the  goods  will,  as  to  cred- 
itors, be  deemed  assets  in  the  hands  of  the  per- 
sonal representatives  of  the  deceased;  and  if 
so,  the  executor  or  administrator  must  of  course 
have  an  action  against  the  fraudulent  vendee 
to  recover  the  property.  Rob.  Fraud.  Convey., 
592,  593,  citing  Bethel  v.  Stanfiope,  Cro.  Eliz., 
810.  But  it  is  unnecessary  to  consider  that 
question  in  this  case,  for  although  the  defend- 
ant occasionally  used  the  cattle,  the  possession 
remained  in  Barnes  so  long  as  he  lived,  and 
the  defendant  took  the  property  from  the  pos- 
session of  the  widow  after  the  death  of  her  hus- 
band. 

The  title  of  the  plaintiff  as  administrator 
took  effect,  by  relation,  from  the  death  of  the 
intestate,  and  he  has  the  same  right  to  maintain 
this  action  as  though  the  letters  of  administra- 
tion had  been  granted  before  the  defendant 
took  the  goods.  Toll.  Exec.,  152,  158,  ed.  of 
1834,  and  cases  there  cited.  The  only  question 
then  to  be  considered  is,  whether  the  personal 
representative  of  a  fraudulent  vendor  who  re- 
mained in  possession  until  the  time  of  his  death 
can,  for  the  benefit  of  creditors  set  up  the  fraud, 
and  thus  avoid  the  sale.  I  think  he  can,  and 
that  the  court  below  erred  in  holding  the  con- 
trary doctrine.  All  the  books  agree  that  the 
sale,  though  valid  as  between  the  parties  to  it, 
is  utterly  void  as  to  creditors,  and  the  only  dif- 
ficulty is  as  to  the  mode  in  which  they  shall 
come  at  their  rights.  At  the  common  law  they 
might  have  charged  the  defendant  as  executor 
de  son  tort,  and  this,  too,  although  there  was 
a  rightful  executor  or  administrator.  "  If  a 
man  makes  a  deed  or  gift  of  his  goods  in  his 
lifetime  by  covin,  to  oust  his  creditors  of  their 
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debts,  yet  after  his  deatli  the  vendee  shall  be 
charged  for  them.  Bac.  Abr.  Fraud,  C,  7th 
I. »inl.  ed.  This  doctrine  was  cited  and  ap- 
proved by  Buller.  J.,  in  Edwards  v.  Harben,  2 
T.  R.,  685.  And  the  books  show  how  he  shall 
be  charged,  to  wit :  as  executor  de  turn  tart. 
This  point  has  been  adjudged  in  several  cases. 
Hawes  v.  Leader,  Cro.  Jac.,  270,  and  8.  C., 
Yelv.,  196;  Edwards  v.  Harben,  *2  T.  [*185 
R.,  589;  Onborne  v.  Moss,  7  Johns.,  161;  and  see 
Bethel  v.  Stanhope,  Cro.  Eliz.,  810;  Rob.  Fraud 
Conv.,  592,  595.' 

Some  of  the  cases  to  which  I  have  referred 
hold  that  the  only  remedy  of  the  creditor  is  to 
charge  the  fraudulent  grantee  as  executor  of 
his  own  wrong;  and  that  the  personal  repre- 
sentative of  the  vendor  cannot  avoid  the  sale. 
It  was  so  adjudged  in  Hawes  v.  Leader,  and 
Osborne  v.  Moss.  The  statute  only  makes  the 
sale  void  as  against  creditors;  and  not  as  to  the 
vendor  or  his  personal  representative.  But  in 
Bethel  v.  Stanhope,  the  fraudulent  donor  died 
in  possession  of  the  goods,  and  it  was  said 
that  "  When  the  donee  afterwards  took  them, 
it  is  a  trespass  against  the  administrator,  for 
which  he  hath  his  remedy,  and  they  are  always 
assets  in  his  hands."  Although  this  seems  to 
be  a  reasonable  rule,  the  case  of  Osborne  v. 
Moss  settled  the  question  the  other  way  in  this 
court.  It  was  there  held  that  the  personal  rep- 
resentative of  the  vendor  could  not  set  up  the 
fraud  to  ayoid  the  sale,  and  that  the  remedy  of 
the  creditor  was  by  charging  the  fraudulent 
vendee  as  executor  de  son  tort. 

But  that  is  no  longer  the  rule.  It  is  now  en- 
acted, that  "No  person  shall  be  liable  to  an 
action  as  executor  of  his  own  wrong,  for  hav- 
ing received,  taken  or  interfered  with  the 
property  or  effects  of  a  deceased  person;  but 
shall  be  responsible  as  a  wrong-doer  in  the 
proper  action,  to  the  executors  or  general  or 
special  administrators  of  such  deceased  person 
for  the  value  of  any  property  or  effects  so 
taken  or  received,  and  for  all  damages  caused 
by  his  acts  to  the  estate  of  the  deceased."  2. 
R.  S.,  449,  sec.  17.  This  statute  takes  away 
the  remedy  which  the  creditor  before  had 
against  the  fraudulent  vendee,  and  transfers 
the  action  to  the  personal  representative  of  the 
vendor.  He  may  now  sue,  or  controvert  the 
validity  of  the  sale  in  any  other  legal  form, 
*where  that  course  is  necessary  for  the  [*18O 
payment  of  the  debts  of  the  testator  or  intes- 
tate. In  Dox  v.  Backenstose,  12  Wend.,  543,  it 
was  remarked  by  Savage,  Ch.  J.,  that  under 
our  present  statute,  "executors  and  adminis- 
trators have  a  new  character,  and  stand  in  a 
different  relation  from  what  they  formerly  did 
to  the  creditors  of  the  deceased  persons  with 
whose  estates  they  are  intrusted.  They  are 
not  now  the  mere  representatives  of  their  tes- 
tator or  intestate;  they  are  constituted  trustees 
and  the  property  in  their  hands  is  a  fund  to  be 
disposed  of  in  the  best  manner  for  the  benefit 
of  the  creditors."  Whatever  difficulty  there 
might  be  in  allowing  an  executor  or  adminis- 
trator to  set  up  the  fraud,  when  considered  as 
the  mere  representative  of  the  testator  or  intes- 

1.— King  v.Lyman,  I  Root.  104,1s  contra.but  anoma- 
lous. See,  In  addition  to  the  English  and  American 
authorities  cited  by  Mr.  J.  Bronson  in  the  principal 
case,  Dorsey  v.  Smithson.  6  Harr.  &  J.,  61,  and  How- 
land  v.  Dews,  B.  M.  Charlt.,  883. 
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tate,  there  can  be  none  when  he  is  regarded  in 
the  further  capacity  of  a  trustee  for  creditors, 
and  is  necessarily  acting  for  their  benefit.  In 
this  case,  the  whole  of  the  intestate's  property, 
including  the  goods  in  question,  is  not  more 
than  sufficient  for  the  payment  of  his  debts. 
The  administrator  is  not  seeking  to  recover  the 
property  for  the  purpose  of  distributing  it 
among  the  next  of  kin  to  the  intestate,  but  for 
the  purpose  of  paying  debts.  He  stands  in  this 
action  as  the  representative  or  trustee  of  the 
creditors,  and  as  such  he  may  well  do,  what 
the  creditors  before  the  late  statute  might  have 
done  for  themselves  in  another  form;  he  may 
set  up  fraud  in  the  transfer  of  the  property 
from  the  intestate  to  the  defendant;  and  if  that 
fact  shall  be  established,  he  will  be  entitled  to 
recover.  Shields  v.  Anderson,  3  Leigh,  729. 
The  court  below  erred  in  withdrawing  that 
question  from  the  jury. 

The  objection  to  swearing  Mrs.  Barnes,  the 
widow  of  the  intestate,  when  it  did  not  appear 
what  the  defendant  wished  to  prove  by  her, 
cannot  be  maintained.  She  was  a  competent 
witness  to  prove  any  fact  which  she  did  not 
learn  from  her  former  husband.  The  policy 
of  the  law  only  excludes  her  when  her  answer 
will  be  a  violation  of  the  confidence  which  ex- 
isted between  the  husband  and  wife  while  the 
marriage  relation  continued.  We  had  occasion 
to  consider  this  question  in  Ratcliff  v.  Wales, 
187*]1  *Hill,  63.  That  was  an  action  of  mm. 
con.,  and  the  wife,  after  the  husband  had  ob 
tained  a  divorce  a  mnculo,  was  called  by  him 
to  prove  her  criminal  connection  with  the  de- 
fendant during  the  marriage,  and  we  held  she 
was  a  competent  witness.  The  fact  of  which 
she  was  to  speak  could  not  have  been  intrusted 
to  her  by  her  husband,  and  her  answer  could, 
therefore,  be  no  violation  of  confidence. 

But  the  next  exception  was,  I  think,  well 
taken.  The  widow  was  asked  to  disclose  ob- 
servations made  to  her  by  her  husband  con- 
cerning his  affairs,  and  made,  too,  when,  so 
far  as  appears,  no  other  persons  were  present. 
What  she  knew,  she  had  learned  as  matter  of 
trust  and  confidence;  and  the  peace  and  hap- 
piness of  families  will  be  best  promoted  by  re- 
•  quiring  that  confidence  to  be  kept  forever  in- 
violable. So  long  as  the  marriage  continued, 
she  clearly  could  not  be  called  against  her 
husband;  and  if  she  is  allowed  to  speak  after 
the  marriage  is  at  an  end,  either  by  divorce  or 
death,  it  will  tend  to  restrain  that  unlimited 
trust  and  confidence  which  ought  always  to 
exist  between  husband  and  wife.  The  leading 
case  on  this  point  is  Monroe  v.  Twisleton,Peake, 
Ev.,  by  Norris,  App.  29;  also  reported  in 
Peake:  Add.  Gas.,  219.  The  wife,  after  a  di- 
vorce by  Act  of  Parliament,  was  called  against 
the  husband  to  prove  a  promise  made  by  him 
during  coverture,  and  she  was  rejected  by  Ld. 
Alvanley.  He  said  the  wife  was  a  competent 
witness  to  prove  any  fact  arising  after  the  di- 
vorce, but  not  to  prove  a  contract  or  anything 
else  which  happened  during  coverture.  In 
Doker,  Executor,  v.  Hasler,  Ryan  &  M.,  198, 
the  husband  was  dead,  and  the  widow  was 
called  as  a  witness  against  his  executor.  She 
was  rejected  by  Best,  Ch.  J.,  who,  although  he 
had  been  overruled  as  counsel  in  Monroe  v. 
Twisleton,  said  he  was  satisfied  with  the  pro- 
priety of  that  decision,  and  thought  the  hap- 
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piness  of  the  marriage  state  required  that  the 
confidence  between  man  and  wife  should  be 
kept  forever  inviolable.  This  case  is  precisely 
in  point.  In  the  case  at  bar,  the  widow  was 
called  against  the  administrator  of  her  deceased 
husband. 

I  am  aware  that  Abbott,  Ch.  J.,  admitted  the 
widow  under  *similar  circumstances  [*188 
in  Beveridge  v.  Minter.  1  Carr.  &  P.,  364,  But 
the  case  of  Monroe  v.  Twisleton,  was  not  men- 
tioned on  that  occasion ;  and  I  think  it  much 
more  probable  that  that  decision  was  not  rec- 
ollected at  the  moment,  than  that  the  learned 
Chief  Justice  intended  to  overrule  it,  without 
so  much  as  alluding  to  the  fact  that  such  a  de- 
cision had  ever  been  made.  The  case  was  put 
wholly  on  the  ground  that  the  widow  had  no 
interest  on  the  side  of  the  party  by  whom  she 
was  called. 

Although  there  are  nothing  but  Nisi  Prius 
decisions  upon  this  point,  I  think  it  sound 
policy  to  exclude  the  wife  whenever  she  is 
;alled  either  against  the  husband  or  his  repre- 
sentative, and  asked  to  disclose  any  fact  which 
came  to  her  knowledge  in  consequence  of  the 
intimate  relation  which  once  existed  between 
herself  and  her  husband. 

Judgment  reversed.1 

Wife— Competency  of,  as  witness  against  husband. 
Cited  in-3  Hill,  519 ;  3  Sandf .  Ch.,  25 ;  23  N.  Y..  89 ;  5 
Barb.,  158 ;  9  Barb.,  583 ;  46  Barb.,  163 ;  47  Barb.,  423 ; 
4  How.  Pr.,  11;  2  Co.  R.,  19;  2  Allen,  560;  17  Wis., 
520;  59  111..  82  ;  53  Mo.,  410. 

Fraudulent  sale— Impeachment  of,  by  personal  rep- 
resentatives. Distinguished— 1  Barb.,  624,  625;  16 
Barb.  298. 

Cited  in— 4  Hill,  434;  11  N.  Y.,  240;  18  Hun,  189  ;  27 
Hun.  511 ;  16  Barb.,  545 ;  3  T.  &  C.,  448 ;  7  How.  Pr.. 
459 ;  2  Rob.,  615 ;  3  E.  D.  8..  233 ;  58  Ind.,  175 ;  79  Ind., 
148 :  36  Am.  Rep.,  562 ;  33  N.  J.  E.,  296. 
Administrator— Action  by— What  claims  may  main- 
tain. Cited  in— 3  Barb.  Ch.,  480 ;  2  T  &  C.,  26,  n. 

Administrator — Title  of  takes  effect  from  death  of 
intestate.  Cited  in— 19  Barb.,  480 ;  24  How.  Pr.,  269 ; 
27  How.  Pr.,  502 ;  14  Abb.  Pr.,  462,  n.;  2  Rob.,  609  ;  2 
Hilt.,  531 ;  35  Ind.,  454. 

Administrator -Relation  of,  to  creditors  of  estate. 
Cited  in— 9  N.  Y.,  149 ;  59  Am.  Dec.,  532 ;  2  Barb.,  175; 
14  Barb.,  248 ;  12  How.  Pr.,  118 ;  50  Am.  Dec.,  464;  11 
111.,  320. 

Executor  de  son  tort— Office  of  abolished.  Ex- 
plained and  distinguished— 16  Barb..  298. 

Cited  in— 41  Barb.,  49. 

1.  This  case  was  decided  at  the  general  term  in 
October,  1841,  but  was  not  reported  among  the  cases 
of  that  term  by  reason  of  its  having  been  accident- 
ally mislaid. 


MILLER  v.  GASTON,  Impleaded,  etc. 

Negotiable  Paper — Against  Wlwm  Joint  Action 
May  be  Maintained — Who  Considered  Joint 
Makers — Indorsers — Guarantors. 

A  joint  action  cannot  be  maintained  against  sev- 
eral defendants  upon  a  promissory  note,  pursuant 
to  the  Act  of  April  25,  1832,  Sess.  L.  of  1832,  p.  489, 
where  some  of  them  are  guarantors  merely,  and  not 
makers  or  indorsers ;  nor  can  there  be  a  severance 
of  the  action  and  a  recovery  against  one.  in  such 
case. 

Where  a  third  person  is  privy  to  the  consideration 
of  a  note,  and  at  the  time  it  is  given  indorses  on  it 
an  absolute  undertaking  to  pay  it  at  maturity,  he 
may  be  treated  as  a  joint  and  several  maker. 

Otherwise,  if  he  had  nothing  to  do  with  the  orig- 
inal concoction  of  the  note,  or  be  named  in  it  as 
payee. 

A  contract  indorsed  on  a  promissory  note  after  its 
delivery  to  the  payee,  in  these  words :  "  For  value 
received.  I  guaranty  the  payment  and  collection  of 
the  within  note  to  A.  M.  or  bearer,  when  due,"  is 
equivalent  to  the  giving  of  a  new  note  by  the  per- 
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aon  signing  it,  on  which  ho  may  be  charged  as 
maker •»>•  any  subsetiuent  holder  in  his  own  name ; 
but  in  respect  to  thu  original  note,  tin-  contract  is 
a  men'  guaranty,  and  as  such  not  being  negotiable, 
can  only  be  sued  upon  in  the  name  of  A.M.,  the  oth- 
er contracting  party. 

189»]  *A  guarantor  of  a  promissory  note  cannot 
be  treated  as  an  indorser,  at  the  election  of  the 
holder. 

Tin-  reporter's  abstract  of  the  case  of  Watson  v. 
M'Laren,  19  Wend..  567,  corrected,  and  the  ease  of 
Uphain  v.  Prince,  12  Mass.,  14,  overruled. 

Citations— 19  Wend.,  202.  657,  566;  8  Pick.,  423;  24 
Wend.,  4f>6 ;  2  Wend.,  630;  5  Wend..  307 :  20  Johns., 
366;  12  Mass..  14;  7  Mass.,  479;  Chit.  Bills,  273,  ed., 
1839;  ante,  80. 

A  SSUMPSIT,  tried  before  Moseley,  C.  Judge. 
ix  at  the  Cayuga  Circuit,  in  October,  1840. 
The  suit  was  brought  under  the  Statute  of 
1832,  authorizing  the  joining  of  several  parties 
to  a  note  or  bill  in  one  action.  The  defend- 
ants were  Aaron  Hovey,  Lindley  P.  Hovey 
and  Gaston.  The  declaration  contained  the 
money  counts,  and  the  plaintiff  served  with  it 
a  copy  of  the  instruments  given  in  evidence. 
On  the  trial  the  plaintiff  offered  in  evidence  a 
promissory  note,  as  follows:  "$120.  Decem- 
ber 11,  1838.  For  value  received,  I  promise 
to  pay  to  Lindley  P.  Hovey  or  order,  one  hun- 
dred and  twenty  dollars,  the  first  of  Novem 
ber  next,  with  use."  (Signed)  "Aaron  Hovey." 
On  the  back  were  the  following  indorsements: 
"I  guarantee  the  payment  of  the  note  within." 
(Signed)  "  Lindley  "P.  Hovey."  Also,  "For 
value  received,  I  guarantee  the  payment  and 
collection  of  the  within  note  to  Adam  Miller 
or  bearer,  when  due,  Auburn,  March,  5, 
1839."  (Signed)  "Nathan  B.  Gaston."  The 
signature  of  Gaston  to  the  guaranty  being  ad- 
mitted, the  plaintiff  offered  to  read  the  note 
and  other  instruments  in  evidence;  and 
claimed  the  right  to  sever  the  action  and  re- 
cover against  Gaston  alone,  as  an  indorser  of 
the  note.  To  this  Gaston  objected,  on  several 
grounds,  all  of  which  were  overruled  by  the 
judge,  who  allowed  the  instruments  to  be  read 
in  evidence,  and  charged  the  jury  that  the 
plaintiff  could  sever  the  action,  and  was  en- 
titled to  a  verdict  against  Gaston  alone  as  an 
indorser  of  the  note,  and  that  no  proof  of  de- 
mand and  notice  was  necessary.  Verdict  ac- 
cordingly. The  defendant  Gaston  now  moved 
for  a  new  trial  on  a  case. 

Mr.  B.  W.  Franklin,  for  defendant  Gas- 
ton. 

Mr.  H.  Millerd.  for  the  plaintiff. 

1 9O*]     *By  the  Court,  Bronson.  J.      The 

plaintiff  has  declared  as  upon  a  joint  indebted- 
ness by  all  of  the  defendants;  and  whether  he 
can  sever  the  action  and  recover  against  one 
only,  depends  on  the  question  whether  all  of 
the  defendants  have  contracted  an  obligation, 
either  as  makers  or  indorsers,  within  the  law 
merchant  relating  to  promissory  notes  and  bills 
of  exchange.  The  statute  has  not  provided 
for  a  severance  in  any  other  class  of  cases. 

Neither  Lindley  P.  Hovey  nor  Gaston  was 
either  maker  or  indorser  of  the  note  within  the 
law  merchant;  and  the  suit  was  not  well 
brought  against  them,  or  either  of  them,  in 
conjunction  with  Aaron  Hovey,  the  maker. 
They  were  guarantors,  and  were  only  answer- 
able in  that  character.  In  this  State  we  have 
not  lost  sight  of  the  distinction  between  com- 
mercial paper  and  other  written  promises  to 
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pay  money;  and  a  man  may  guaranty  the  col- 
lection or  payment  of  a  promissory  note,  or 
make  any  other  special  undertaking  in  relation 
to  it,  without  being  regarded  either  as  maker 
or  indorser  of  the  original  instrument.  The 
obligation  of  a  guarantor  is  usually  more  on- 
erous than  that  of  an  indorser;  but  that  con- 
sideration does  not  give  the  creditor  a  right  to 
disregard  the  contract  actually  made,  and  sub- 
stitute another,  though  less  burdensome  one, 
in  its  place. 

Where  a  third  person  is  privy  to  the  original 
consideration,  and  at  the  time  the  note  is  given 
indorses  an  absolute  undertaking  on  the  back 
to  pay  it  at  maturity,  he  may  be  treated  as  a 
joint  and  several  promisor  with  the  party  who 
signs  on  the  face  of  the  note.  Uough  v.  Gray, 
19  Wend.,  202.  This  stands  upon  the  princi 
pie  that  two  instruments  of  the  same  general 
nature,  both  executed  at  the  same  time  and  re- 
lating to  the  same  subject-matter,  are  to  be  con- 
strued together  as  forming  but  one  agreement. 
As  he  who  signs  on  the  face  and  he  who  indors- 
es his  name  upon  the  back  both  promise  to  do 
the  very  same  thing,  to  wit:  to  pay  the  money 
at  the  specified  time,  they  may,  without  doing 
any  violence  to  the  contract,  be  regarded  as 
joint  makers.  And  as  in  point  of  form  each 
premises  for  himself  *the  undertaking  [*191 
may  be  treated  as  several  as  well  as  joint.  See, 
Oxf&rdBk.  v.Haynes,  8  Pick.,  423;  See  further, 
Luqueer  v.  Prosser,  1  Hill.  256.  In  the  case  at 
bar,  there  is  no  evidence  going  to  show  when 
Lindley  P.  Hovey  put  his  name  on  the  note; 
and  besides,  he  is  the  payee  of  the  note,  and 
could  not  have  been  a  joint  or  several  maker 
with  Aaron  Hovey.  As  to  Gaston,  it  is  quite 
evident  that  he  had  nothing  to  do  with  the  orig- 
inal concoction  of  the  note,  for  his  name  does 
not  appear  upon  it  until  nearly  three  months 
after  the  note  was  given, and  after  it  had  passed 
through  the  bands  of  the  payee.  Gaston  can- 
not, therefore,  be  charged  as  maker.  The  case 
of  Ketchell  v.  Burns,  24  Wend.,  450,  goes  upon 
the  ground  that  Burns  made  a  new  negotiable 
promissory  note  on  the  back  of  the  original 
note  made  by  Parsons.  It  lacked  nothing  of 
being  a  complete  instrument  in  itself  except  a 
specification  of  the  amount  to  be  paid  and  the 
time  of  payment;  and  in  both  of  those  partic- 
ulars, it  was  rendered  certain  by  a  reference  to- 
another  writing  on  the  other  side  of  the  same 
piece  of  paper.  Burns  was  not  charged  as  a 
joint  maker  with  Parsons,  nor  as  a  party  in  any 
form  to  the  original  note;  but  he  was  held  an- 
swerable as  upon  a  new  and  independent  con- 
tract. He  could  not  have  been  sued  with  Par- 
sons under  our  statute,  for  they  were  not 
different  parties  of  the  same  note.  If  that  case 
was  rightly  decided.  Gaston  may  be  sued  as 
the  maker  of  a  new  note;  but  he  cannot  be  sued 
with  Aaron  Hovey,  either  as  a  joint  or  several 
maker  of  the  orignal  note. 

Neither  L.  P.  Hovey  nor  Gaston  can  be 
charged  as  indorser,  for  the  plain  reason  that 
they  have  severally  made  an  express  contract 
of  a  different  nature,  and  have  not  agreed  to 
answers  as  indorsers.  This  is  not  only  quite 
clear  upon  principle,  but  it  is  also  settled  upon 
authority.  Meech  v.  Churchill,  2  Wend.,  630; 
Lamourieuxv.  Hewtt,  5  Id.,  307;  and  see,  Al- 
len v.  Rightmere,  20  Johns.,  865.  The  contract 
of  guaranty  upon  this  note  differs  not  only  in 
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terms,  but  in  its  own  nature  from  the  contract 
192*]  of  *indorsement  upon  mercantile  pa- 
per; and  the  two  things  cannot  be  confounded 
without  losing  sight  of  the  agreement  made  by 
the  parties,  and  setting  up  another  in  the  place 
of  it.  The  case  of  Watson  v.  McLaren,  19 
Wend.,  557,  566,  does  not  decide,  as  the  re- 
porter seems  to  suppose,  that  a  guaranty  can 
under  any  circumstances  be  treated  as  the  in- 
dorsement of  a  note.  The  judge  was  speaking 
of  what  was  said  by  counsel  on  the  authority 
of  Upham  v.  Prince,  12  Mass. ,  14.  True,  he 
afterwards  goes  on  to  speak  of  what  "that  case 
shows,"  without  expressing,  in  terms,  any  dis- 
sent from  the  doctrine;  but  neither  dissent  nor 
approbation  was  called  for  on  that  occasion. 
But  let  us  see  what  that  case  shows,  as  my 
brother  Co  wen  understands  it;  and  he  has 
stated  it  fairly.  It  shows  "that  the  indorser 
[guarantor]  may  stand  in  the  double  relation 
of  an  express  guarantor  and  an  implied  indors- 
er; being  treated  as  the  former  by  his  imme- 
diate guarantee,  and  the  latter  by  a  remote 
transferree.''  Now,  while  I  entertain  the  most 
profound  respect  for  the  learned  court  which 
made  the  decision,  I  cannot  subscribe  to  any 
such  doctrine.  I  see  no  principle  upon  which 
courts  can  under  any  circumstances  turn  an 
express  contract  of  guaranty  into  a  contract  of 
indorsement.  Much  less  can  I  agree  that  a 
written  undertaking  means  one  thing,  when  in 
the  hands  of  the  first  promisee,  and  another 
thing  when  it  has  been  transferred  to  a  third 
party.  A  guaranty,  as  well  as  an  indorsement, 
may  have  the  effect  of  transferring  the  legal 
title  to  a  note.  But  the  guaranty  itself  is  not  a 
negotiable  instrument,  and  cannot  be  trans- 
ferred to  a  third  person  so  as  to  give  him  a  le- 
gal title  to  proceed  in  his  own  name  against  the 
guarantor.  As  in  the  case  of  other  contracts 
which  are  not  in  their  own  nature  assignable, 
the  remedy  upon  a  guaranty  is  confined  to  the 
original  parties  to  the  instrument.  Lamourieux 
v.  Hewil,  5  Wend.,  307;  Taylor  v.  Binney,  7 
Mass.,  479;  Chit.  Bills,  273,  ed.  of  1839,  and 
see,  Watson  v.  McLaren,  19  Wend.,  557.  I  do 
not  intend  to  include  in  this  remark  such  an 
instrument  as  the  plaintiff  sued  on  inKetchell  v. 
193*]  * Burns,  24  Wend.,  456;  which,  al- 
though it  was  in  the  form  of  a  guaranty,  con- 
tained in  itself  all  the  elements  of  a  negotiable 
promissory  note,  and  was  so  regarded  by  the 
court  as  we  have  already  seen. 

If  we  recur  once  more  to  the  case  of  Upham 
v.  Prince,  and  take  it  for  good  law,  it  will  not 
answer  the  plaintiff's  purpose.  That  case  only 
decides  that  the  guarantor  may  be  treated  as 
an  indorser  when  the  instrument  has  passed 
beyond  the  party  to  whom  it  was  given;  and 
when  treated  as  indorser  it  was  thought  neces- 
sary to  show  a  demand  and  notice  in  order  to 
charge  him.  In  the  case  at  bar  the  plaintiff  is 
the  person  with  whom  Gaston's  contract  was 
made,  and,  following  the  case  of  Upham  v. 
Prince,  he  must  transfer  the  guaranty  to  a  third 
person  before  it  can  be  transformed  into  a  con- 
tract of  indorsement.  And  then  the  further 
difficulty  remains  that  the  plaintiff  treats  Gas- 
ton  as  an  indorser  without  showing  that  the 
proper  steps  have  been  taken  to  charge  him  as 
such.  True,  as  guarantor  he  could  not  require 
proof  of  demand  and  notice;  but  if  the  plaint- 
iff will  treat  him  as  indorser  for  one  purpose 
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he  must  be  regarded  in  that  character  through- 
out. 

No  payee  is  mentioned  in  the  undertaking 
of  L.  P.  Hovey,  and  before  the  plaintiff  can 
recover  against  him  in  his  own  name  he  must 
show  that  Hovey  contracted  with  him.  It 
seems  probable  that  Hovey  passed  the  note  to 
Gaston;  and  as  the  undertaking  of  Hovey  was 
not  negotiable  there  is  no  legal  privity  of  con- 
tract between  him  and  the  plaintiff,  and  he 
can  only  be  sued  in  the  name  of  the  person 
with  whom  the  contract  was  made.  And  who- 
ever sues  Hovey  must  treat  him  as  guarantor, 
not  as  indorser. 

Gaston  is  answerable  to  the  plaintiff  either 
as  the  guarantor  of  the  note  of  Aaron  Hovey, or 
as  the  maker  of  a  new  note,  but  not  as  indorser. 
As  guarantor  he  is  only  answerable  to  the  per- 
son with  whom  he  contracted — the  contract 
not  being  in  its  own  nature  negotiable;  but  as 
the  maker  of  a  negotiable  note  he  is  answerable 
to  any  person  to  whom  the  note  may  be  trans- 
ferred. Gaston,  whether  treated  as  maker  or 
guarantor,  maybe  sued  alone;  *butthe[*194 
statute  relating  to  suits  upon  promissory  notes 
and  bills  of  exchange  does  not  authorize  the 
joining  of  him  with  Aaron,  and  Lindley  P. 
Hove}",  or  either  of  them;  and  the  plaintiff 
should  have  been  nonsuited  on  the  trial.  There 
can  be  no  hardship  in  holding  parties  to  the 
contract  which  they  have  made. 

No  valuable  end  can  be  answered  by  con- 
founding the  distinctions  between  commercial 
paper  and  other  engagements  to  pay  money. 
It  would  lead  to  end  less  controversy  in  relation 
to  the  form  of  the  remedy,  and  tend  to  defeat 
the  legal  and  equitable  rights  of  the  contract- 
ing parties.  We  have  recently  refused  to  al- 
low the  holder  of  a  note  to  change  the  contract 
of  indorsement  into  one  of  guaranty.  Seabury 
v.  Hungerford,  ante,  p.  80.  And  I  am  equally 
opposed  to  allowing  a  contract  of  guaranty  to 
be  turned  into  one  of  indorsement. 

New  trial  granted: 

Guaranty— Definition  of — Liability  of  guarantor — 
Consideration.  Explained— 5  Denio,  494. 

Cited  in-3  Hill,  586;  2  N.  Y.,  644;  2  Barb.,  55;  5 
Barb.,  170 ;  7  Barb.,  294 ;  4  How.  Pr.,  51 ;  5  Duer,  85  ; 
101  TJ.  S.,  70;  54  Ind.,  590;  16  Am.  Rep.,  77  (40  Conn., 
560);  39  Am.  Rep.,  556  (11  Vroom.,  133);  51  Am.  Dec., 
127  (12  Smed.  &  M.,  599). 

Guaranty  or  indorsement  cannot  be  changed  by 
holder  into  contract  of  different  nature.  Cited  in— 3 
Hill,  591 ;  2  N.  Y.,  227. 

Non-negotiable  specialty — Action  upon  must  be  in 
name  of  original  party.  Cited  in— 5  Hill,  646;  6  Barb., 
285,  550 ;  39  Am.  Rep..  556  ;  11  Vroom.,  133. 

Joint  action— When  wOllie.  Cited  in— 16  Barb., 292; 
4  How.  Pr.,  51. 
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BABCOCK,  Impleaded  with  CRARY. 

Action  of  Debt  on  Judgment — Pleading— Evi- 
dence. 

W.  sued  C.  and  B.  in  debt  on  a  judgment  against 
them  jointly ;  to  which  B.  pleaded,  that  as  to  all  of 
the  debt  demanded  except  $100  and  interest,  the  suit 
in  which  the  judgment  was  rendered  was  com- 
menced by  declaration  served  on  C.  only,  and  not  on 
B.  who  did  not  appear  therein ;  that  the  judgment 
was  upon  a  promissory  note  given  to  the  plaintiff  by 
C.,  without  the  assent  of  B.,  in  the  name  of  C.  and 
B.  as  partners ;  that  the  note  included  a  private  debt 
of  C.,  in  addition  to  the  said  $100,  which  was  a  debt 
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of  the  firm,  all  which  was  known  to  the  plaintiff. 
The  pi'  a  concluded  by  prayiuf  Judgment,  etc.,  ex- 
cept as  to  the  $100  ami  interest.  On  demurrer  the 
plea  was  held  bad,  as  being  an  answer  to  only  part 
of  tho.  declaration. 

Id-Id  further,  that  the  msitterset  up  in  the  pica 
was  proper  evidence,  by  way  of  partial  defense, 
upon  an  issue  of  mil  tii'l  rerun/. 

Where  mutter  of  total  or  partial  defense  cannot 
be  pleaded,  it  may  be  given  in  evidence  under  the 
general  issue. 

Matter  of  defense  that  cannot  be  pleaded  is  un- 
available under  a  notice  of  special  matter. 

Citations-21  Wend..  277 ;  23  Wend.,  293, 301, 802. 

DEMURRER  to  plea.  The  declaration  was 
in  debt  on  a  judgment  in  awumpsit  rendered 
1»5*]  by  this  court  for  $675.56  *in  favor  of 
the  plaintiff  against  the  defendants  jointly. 
Babcock  pleaded  mil  tiel  record;  and  that,  as 
to  all  of  the  debt  demanded  except  $100  and 
interest,  the  suit  in  which  the  judgment  was 
rendered  was  commenced  by  declaration,  serv- 
ice of  which  was  made  on  Crary  alone,  and 
not  on  Babcock,  who  did  not  appear  in  the 
suit;  that  the  judgment  was  obtained  on  a 
promissory  note,  dated  October  20,  1838,  pur- 
porting to  be  signed  by  both  defendants  under 
the  firm  name  of  "  Charles  E.  Crary  &  Co.," 
for  $595  payable  ninety  days  from  date  to  the 
order  of  the  plaintiff  at  the  Bank  of  Salina; 
that  Crary  owed  the  plaintiff  about  $495,  and 
the  defendants  jointly  about  $100;  that  Crary, 
without  the  assent  of  Babcock,  made  the  said 
note  in  the  name  of  the  firm  and  included 
therein  his  said  private  debt  of  $495,  all  of 
which  was  known  to  the  plaintiff.  The  plea 
•concluded  by  praying  judgment  if  the  plaintiff 
ought  to  have  or  maintain  his  aforesaid  action, 
etc.,  except  as  to  the  sum  of  $100  and  interest. 
To  this  last  plea  the  plaintiff  demurred  special- 
ly, and  the  defendant  Babcock  joined  in  de- 
murrer. Several  other  pleas  were  interposed, 
upon  which  issues  of  facts  were  joined. 

Mr.  M.  T.  Reynolds,  for  plaintiff. 

Mr.  C.  P.  Kirkland,  for  defendant  Bab- 
•cock. 

By  the  Court,  Cowen,  J.  The  plea  is  bad. 
It  begins  as  an  answer  to  part  of  the  declara- 
tion, and  is,  in  truth,  an  answer  to  only  part. 
21  Wend.,  277.  The  note  is  admitted  to  have 
been  good  for  $100;  and  the  judgment  declared 
•on  was,  consequently,  good  for  so  much. 

It  is  supposed  that  this  case  makes  an  ex- 
ception to  the  rule  of  pleading  established  by 
•our  cases,  denying  the  right  of  answer  to  only 
part  of  the  declaration  by  way  of  plea,  because 
the  defendant  here  could  not  avail  himself  of 
the  matter  in  any  other  way.  But  that  is  not 
so.  He  may  give  it  in  evidence  by  way  of  par- 
tial defense,  on  the  trial  upon  the  issue  of  nul 
169*]  tiel  record.  Mervin  v.  Kumbel,  *23 
Wend.,  293,  301.  302;  HerkimerM.  &  H.  Co.  v. 
iyniatt,  21  Id.,  277.  It  is  a  universal  rule  that 
where  matter  of  total  or  partial  defense  can- 
not be  pleaded,  it  may  be  given  in  evidence 
without  plea. 

By  denying  the  right  of  pleading  a  partial  de- 
fense, this  court  necessarily  let  the  matter  in 
by  way  of  evidence.  They  bring  it  within  the 
rule  mentioned.  If  it  cannot  be  pleaded  it  is 
equally  unavailable  under  a  statute  notice  of 
special  matter;  for  the  statute  gives  the  right 
of  notice  in  those  cases  only  where  the  matter 
is  admissible  by  way  of  plea. 
330 


We  might  feel  constrained  to  allow  this  plea, 
if,  as  the  defendant's  counsel  supposes,  the 
overruling  of  it  would  cut  off  any  part  of  his 
just  defense;  but  it  cannot. 

Judgment  for  plaintiff. 

Pending  the  demurrer  the  cause  was  tried 
upon  the  issues  of  fact  joined  therein,  at  the 
Chenango  Circuit,  in  April,  1841,  before  Mo- 
nell,  C.  Judge.  On  the  trial  the  defendant  Bab- 
cock proved  substantially  the  facts  set  out  in 
his  plea  to  which  the  demurrer  was  interposed, 
and  a  verdict  was  rendered  for  the  plaintiff  for 
$100  and  interest.  At  the  present  term  the 
plaintiff  moved  for  a  new  trial  upon  a  case 
made 

Motion  denied. 


THE  PEOPLE  t>.  BEDELL. 

Construction  of  Village  Charter — Power  of  Trust- 
ees— Appointment  of  Collector — Public  Officer. 

Where  the  second  section  of  a  village  charter, 
after  providing  for  the  election  of  particular  offi- 
cers by  the  inhabitants,  added :  "  and  the  trustees 
shall  appoint  one  attorney,  etc.,  and  such  other  offi- 
cers as  shall  be  authorized  by  this  Act ; "  held,  that 
as  the  subsequent  sections  spoke  of  a  collector,  by 
way  of  pointing1  out  his  duties,  etc.,  though  he  was 
not  otherwise  mentioned  in  the  charter,  the  power 
of  filling  that  office  was  sufficiently  conferred,  and 
belonged  to  the  trustees. 

Semble,  that  if  the  charter  of  a  municipal  corpo- 
ration confers  the  power  of  filling  an  office,  but  is 
silent  as  to  the  mode,  the  power  is  to  be  exercised 
by  the  inhabitants,  and  not  the  trustees. 

An  officer  of  a  municipal  corporation  is  a  public 
officer  within  2  K.  8.,  (J96,  sec.  38,  providing  for  the 
punishment  of  official  delinquency  as  a  misde- 
meanor. 

Citations-Laws,  1837,  p.  361,  sees.  1.  2,  6,7, 14,30. 
sub.  5,  37 ;  Laws,  1840,  p.  63,  sees.  1-3 ;  2  R.  8.,  696,  sec. 
38 ;  Const.,  art..6,  sees.  6,  7 ;  1  R.  S.,  95,  tit.  I. 

TNDICTMENT  *for  a  misdemeanor,  [*107 
J-  tried  at  the  Ontario  Oyer  and  Termmer  be- 
fore Moseley,  C.  Judge,  and  his  associates,  in 
May,  1841.  The  indictment  charged  that  the 
defendant  was  appointed  collector  of  the  Vil- 
lage of  Geneva  by  the  trustees  of  that  village; 
that  he  accepted  the  office  and  gave  bond  for 
the  faithful  discharge  of  his  duty;  that  a  war- 
rant was  delivered  to  him  for  the  collection  of 
certain  village  taxes,  by  virtue  of  which  he  col-  * 
lected  a  large  sum  of  money,  and  contrary  to 
his  duty,  willfully  neglected  to  pay  it  into  the 
village  treasury,  and  clandestinely  eloped.  The 
indictment  was  founded  on  2  R.S.,696,sec.  88, 
which  provides,  that  "  Where  any  duty  is  or 
shall  be  enjoined  by  law  upon  any  public  offi- 
cer, or  upon  any  person  holding  any  public 
trust  or  employment,  every  wilful  neglect  to 
perform  such  duty  where  no  special  provision 
shall  have  been  made  for  the  punishment  of 
such  delinquency, shall  be  a  misdemeanor,  pun- 
ishable as  herein  prescribed." 

On  the  trial  it  appeared  that  the  defendant 
was  appointed  collector  of  the  Corporation  for 
the  current  year,  by  a  resolution  of  the  trustees 
of  the  village  passed  June  8,  1840.  He  accept- 
ed the  office  and  gave'  bonds  for  the  faithful 
discharge  of  his  duty.  Several  warrnnts  and 
tax  lists  were  given  to  him  for  collection.  He 
collected  and  paid  over  considerable  sums:  but 
finally  went  off  a  defaulter  to  from  $300  to 
$500.  It  was  objected  for  the  defendant  that 
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the  charter  of  the  village  did  not  authorize  the 
appointment;  and  if  it  did,  that  the  defendant 
was  not  a  public  officer  within  the  meaning  of 
the  statute  under  which  the  indictment  was 
found.  The  court  overruled  the  objections, 
and  the  defendant  excepted.  The  defendant 
having  been  convicted,  the  sentence  was  sus- 
pended, and  the  proceedings  brought  here  by 
certiorari,  pursuant  to  2  R.  S.,  736,  sec.  27. 

Mr   J.  Willson,  for  defendant. 

Mr.  T.  M.  Howell,  District  Atty.,  for  the 
people. 


198*)     *  By  the  Court,  Branson,  J.    The  in- 
habitants residing  wkhin  a  specified  district 
-are  created  a  corporation,  by  the  name  of  "the 
Village  of  Geneva."   Stat.  1837,  p.  361,  sec.  1. 
The  3d  section  is  as  follows:  "  The  officers  of 
the  Corporation  shall  consist  of  five  trustees, 
three  assessors,  one  clerk,  one  treasurer  and 
one  constable,  to  be  elected  by  the  people  of 
the  Corporation  qualified  to  vote  at  the  annual 
state  elections;  one  police  justice, to  be  appoint- 
ed by  the  Governorfcnd  Senate;  and  the  trust- 
ees shall  appoint  one  attorney,  one  street  com- 
missioner, three  fire  wardens,  two  wood  in- 
spectors, one  pound-master,  one  swine-driver, 
and  such  other  officers  as  shall  be  authorized 
by  this  Act."    A  collector  is  not  mentioned  in 
this  section,  and  none  of  the  subsequent  sec- 
tions provide,  in  terms,  for  the  election  or  ap- 
pointment of  such  an  officer.     Still  it  is  quite 
evident  that  the  Legislature  intended  there 
should  be  a  collector.     By  the  6th  section  all 
officers,  "  excepting  the  treasurer  and  collect- 
or," are  subjected  to  a  penalty  for  refusing  to 
serve.     The  collector  is  to  give  bond  for  the 
faithful  performance  of  the  duties  of  his  office. 
Sec.  7.     "  The  collector  shall  collect  all  mon- 
eys which  shall  be  ordered  by  the  Corporation 
to  be  raised  by  tax."     Sec.  14.    And  he  is  also 
to  collect  all  assessments  for  paving  and  re- 
pairing streets.     Sec.  30,  sub.  5,  and  sec.  37. 
The  3d  section  evidently  contemplates   that 
there    were  to  be  officers  other  than    those 
named  in  it.     After  specifying  particular  offi- 
cers, it  is  added,  "  and  such  other  officers  as 
shall  be  authorized  by  this  Act."     The  subse- 
quent sections  provide  for  a  collector,  and  it 
cannot  be  doubted  that  there  may  be  such  an 
officer  in  the  Village  of  Geneva.     See.  also, 
Stat.  1840,  p.  63,  sec.  1,  which  gives  the  same 
powers  to  "  the  collector  of  taxes  of  the  Village 
of  Geneva,"  as  are  possessed  by  the  town  col- 
lectors. 

The  next  question  is,  how  shall  the  office  be 
filled?  If  that  has  not  been  provided  for  by 
the  Act,  I  agree  with  the  defendant's  counsel, 
that  the  power  of  election  or  appointment,  if 
it  can  be  exercised  at  all,  is  in  the  Corpora- 
tion, and  not  in  the  trustees,  who  are  a  select 
body.  The  collector  must,  in  that  case  be 
elected  by  the  inhabitants  who  constitute  the 
199*]*Corporation,at  the  annual  election  pro- 
vided for  by  the  3d  section.1  But  I  think, the 
second  section  covers  the  case.  After  provid- 
ing for  the  election  and  appointment  of  partic- 
ular officers,  it  is  added:  "  and  the  trustees 
shall  appoint  one  attorney,  etc.,  and  such  oth- 
er officers  as  shall  be  authorized  by  this  Act." 
If  we  are  not  mistaken  in  saying  that  a  col- 

l._Wilcock,  Municip.  Corp.,  201 ;  1  Roll.  Abr.,  513 ; 
Philips  v.  Bury,  Cas.  Part..  45. 
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lector  is  "authorized  by  the  Act,"  it  seems  to 
be  quite  clear  that  he  may  be  appointed  by  the 
trustees.  The  case  is  within  the  letter,  and  so 
far  as  I  can  discover  within  the  spirit  of  the 
statute. 

It  was  suggested  that  this  is  a  casus  omissus 
— that  the  Legislature  intended  to  provide  for 
a  collector  in  the  first  branch  of  the  2d  section, 
among  the  officers  who  are  to  be  elected.  But 
that  is  more  than  we  can  see  on  reading  the 
statute.  The  provision  is  a  sensible  one  as  it 
stands,  and  we  must  take  it  as  we  find  it. 

The  last  objection  is,  that  the  defendant  is 
not  a  "  public  officer"  or  "  person  holding  any 
public  trust  or  employment,"  within  the  mean- 
ing of  the  statute  under  which  the  indictment 
was  found.  2  R.  S.,  696,  sec.  38.  The  Village 
of  Geneva  is  a  public  Corporation,  exercising 
certain  powers  of  government  within  a  limited 
district.  The  officers  of  the  Corporation  are 
charged  with  the  performance  of  public  duties; 
and  they  are  none  the  less  public  officers  be- 
cause their  powers  are  confined  within  narrow 
territorial  limits.  The  collector  is  required  to 
take  the  oath  of  office  prescribed  by  the  6th 
article  of  the  Constitution  for  "  all  officers,  ex- 
ecutive and  judicial,"  and  is  to  give  bail  for 
the  faithful  performance  of  his  duties.  Sees.  6, 
7.  There  can  be  no  doubt  that  he  is  a  "public 
officer  "  within  the  meaning  of  the  statute  un- 
der which  he  has  been  indicted. 

We  are  referred  to  1  R.  S.,  95,  tit.  I,  which 
contains  an  enumeration  and  classification  of 
public  officers;  but  the  defendant  is  none  the 
less  a  public  officer  because  the  office  of  col- 
lector *of  the  Village  of  Geneva  is  not  [*2OO 
mentioned  in  that  catalogue. 

The  proceedings  must  be  remitted  to  the 
Oyer  and  Ter miner,  with  directions  to  proceed 
and  render  judgment. 

Ordered  accordingly. 


Cited  in— 7  How.  Pr.,  250 ;  51  How.  Pr.,  165;  13  Abb. 
N.  S.,  424. 


HAWKS  v.  MUNGER. 

Partnership — Signature  of  Note  by  Individual 
Member — Consent  of  one  Copartner — Action 
on — Non-  Joinder  of  Copartner. 

J.  H.,  a  member  of  a  partnership  consisting  of 
three  persons,  indorsed  a  promissory  note  with  the 
firm  name,  by  consent  of  J.  D.  H.,  one  of  his  copart- 
ners, but  without  the  authority  of  the  other.  Held, 
in  an  action  on  the  note  against  J.  H.  alone,  that  a 
plea  in  abatement  alleging  the  non-joinder  of  J.  D. 
H.  could  not  be  sustained. 

To  sustain  a  plea  of  non-joinder,  it  must  appear 
that  there  is  neither  a  greater  nor  less  number  of 
defendants  than  the  plea  sets  up. 

TERROR  from  the  Mayor's  Court  of  the  City 
-U  of  Rochester.  The  action  was  by  Munger 
against  John  Hawks  as  indorser  of  a  promis- 
sory note.  He  pleaded  in  abatement  the  non- 
joinder of  Jabez  D.  Hawks  as  a  co-defendant. 
Munger  replied  that  Jabez  was  not  a  joint  con- 
tractor. On  the  trial  it  appeared  that  the  in- 
dorsement was  in  the  name  of  "  Hawks  & 
Brothers;"  that  it  was  made  by  John  Hawks; 
that  the  firm  of  Hawks  &  Brothers  consisted  of 
John,  Jabez  D.  and  Daniel  Hawks;  that  John 
had  authority  from  Jabez,  but  not  from  Dan- 
iel, to  make  the  indorsement,  and  that  it  was 
made  for  the  accommodation  of  the  makers. 
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A  verdict  was  rendered  for  Munger,  the  plaint- 
iff below;  and,  after  judgment,  the  defendant 
below  sued  out  a  writ  of  error. 

Mr.  E.  D.  Smith,  for  plaintiff  in  error. 

Mr.  C.  L.  Clarke,  for  defendant  in  error. 

By  the  Court,  Cowen,  «7.  The  defendant 
below  had  authority  from  Jabez  and  not  from 
Daniel  to  make  the  indorsement.  Thus  the  le- 
gal effect  of  the  act  was  to  bind  himself  and 
Jabez,  two  of  thedefendants.onlv.  That  made 
20 1*]  *out  the  defense,  if  the  defendant  can 
be  received,  after  indorsing  the  three  names,  to 
prove  that  there  were  only  two.  I  think  he  is 
estopped  to  do  so.  As  to" him, we  must  take  it 
that  all  three  were,  as  he  asserted,  bound;  and 
then  his  plea  in  abatement  fails.  The  plaintiff 
has  a  right  to  say.  "As  between  you  and  me,  I 
claim  that  you  should  be  holden  to  the  fact  as- 
serted by  you  in  your  indorsement,  by  which 
you  misled  me  to  believe  there  were  three  joint 
contractors  instead  of  two.  To  that  I  gave 
credit;  and  upon  that  I  have  acted.  Nemo  al- 
legans  mam  turpitudinem  est  audiendus."  The 
plaintiff  may  thus  head  the  defendant  either 
way.  Had  the  plea  been  that  two  contractors 
were  not  joined,  the  plaintiff  might  have  in- 
sisted that  only  one  was  necessary.  The  max- 
im cited  cannot  be  satisfied,  if  we  allow  the 
party  who  did  the  wrongful  act  to  avail  him- 
self of  it  in  any  shape  so  as  to  injure  his  ad- 
versary. 

To  sustain  a  plea  of  non-joinder,  it  must  ap- 
pear in  evidence  that  there  is  neither  a  greater 
nor  less  number  of  defendants  than  the  plea 
sets  up. 

Judgment  affirmed. 

Cited  in— 2  Hill,  521 ;  3  Keyes,  121 ;  4  Abb.  App. 
Dec.,  594  ;  6  Barb.,  250 :  34  Barb.,  87 ;  33  How.  Pr., 
175 ;  54  How.  Pr.,  194 ;  8  Bos.,  344  ;  4  Daly,  327. 


LEAVEN  WORTH  v.  BROCKWAY. 

Negotiable  Paper — Payable  in  Another  State — 
Action  against  Indorser — Law  of  Place. 

In  an  action  against  the  indorser  of  a  note  pay- 
able In  another  State,  if  he  wish  to  defend  on  the 
ground  that  the  law  of  such  State  differs  from  our 
own  in  respect  to  the  steps  requisite  to  fix  his  lia- 
bility, he  must  prove  that  fact :  and  if  he  do  not,  the 
court  will  apply  the  lexfori  and  allow  the  plaintiff 
to  recover  accordingly. 

The  lex  fnri  will  govern  as  to  the  rate  of  interest 
recoverable  under  such  circumstances,  unless  proof 
be  given  that  the  law  of  the  place  where  the  note 
is  payable  prescribes  a  different  rate. 

A  SSUMP8IT,  tried  before  Moseley,  C. 
-fx  Judge,  at  the  Onondaga  Circuit,  in  April, 
1841.  The  action  sought  to  charge  the  defend- 


ant as  indorser  of  a  promissory  note  dated  De- 
cember 81,  1889,  payable  on  the  1st  of  June 
following,  at  the  Franklin  Bank,  Columbus, 
Ohio.  On  the  *trial  the  plaintiff,  hav-  [*2O2 
ing  given  evidence  of  the  regular  steps  to 
charge  the  defendant  according  to  the  law  of 
this  State,  it  was  insisted  that  he  could  not-  re- 
cover without  proving  the  law  of  Ohio  in  re- 
spect to  the  mode  of  fixing  an  indorser,  and 
showing  a  compliance  with  that.  The  circuit 
judge  held  the  contrary,  and  the  defendant's 
counsel  excepted.  The  plaintiff  claimed  to  re- 
cover interest  from  the  time  the  note  fell  due, 
at  the  rate  of  6  percent.;  to  which  the  defend- 
ant objected,  insisting  that  the  plaintiff  mu-t 
prove  the  note  drew  interest  by  the  laws  of 
Ohio,  and  recover  according  to  the  rate  estab- 
lished there.  The  circuit  judge  overruled  the 
objection,  whereupon  the  defendant's  counsel 
again  excepted.  A  verdict  having  been  ren- 
dered for  the  plaintiff,  the  defendant's  counsel 
now  moved  for  a  new  trial  on  a  bill  of  excep- 
tions. 

Mr.  I.  Palmer,  for  defendant. 

.)//•.  B.  D.  Noxon,  for  plaintiff. 

Per  Curiam.  We  think  the  cause  was 
rightfully  disposed  of  by  the  circuit  ludge. 
The  onus  probandi  was  upon  the  defendant  to 
show  the  law  of  Ohio  to  be  different  from  that 
of  this  State,  if  he  wished  any  advantage  from 
it.  In  the  absence  of  such  proof,  the  court,  in 
cases  like  the  present,  should  act  according  to 
its  own  laws. 

New  trial  denied. l 

Reviewed— 22  N.  Y..  485. 

Explained-3  Abb.  Pr.,  27. 

Followed— 36  Super.,  187. 

Cited  in— 8  N.  Y.,  421 ;  81  N.  Y..  228;  37  Am.  Rep., 
500;  8  Hun,  454;  3  Barb..  29;  23  Barb.,  514;  29  Barb., 
332 ;  46  Barb.,  274 ;  54  How.  Pr..  337  ;  59  How.  Pr., 
302;  43  Super.,  187;  9  Wall.,  452 :  20  Am.  Rep..  276;  49 
Ala.,  247. 

1.— As  to  the  first  point  decided  in  this  case,  the 
rule  is  well  settled,  that  in  the  absence  of  evidence 
to  the  contrary,  the  court  were  bound  to  presume 
the  requirements  of  the  common  or  commercial  law 
of  Ohio  to  be  the  same  as  our  own  in  regard  to  the 
steps  necessary  to  charge  an  indorser.  Accordingly, 
in  Brown  v.  Gracey,  2  Dowl.  &  R.,  41,  n-  a ;  16  Eng. 
C.  L.,  426.  n.  b,  S.  C.,  where  the  promissory  note  sued 
upon  was  made  in  and  governed  by  the  law  of 
Scotland,  the  defendant  objected  that  no  recovery 
could  be  had  till  proof  was  given  that  by  the  law  of 
Scotland  he  was  liable.  But  Abbott.  Ch.  J.,  held  the 
contrary ;  and  he  laid  down  the  rule  broadly,  that  if 
the  law  of  Scotland  differed  from  the  law  of  En- 
gland as  to  the  liability  of  the  defendant,  it  lay  upon 
the  defendant  to  show  it.  The  other  judges  were  of 
*the  same  opinion.  S.  P.,  Harris  v.  Allnut,  12  [*3O3 
La.  (Curry),  465;  see,  also,  Sherrill  v.  Hopkins,  1 
Cow.,  103. 109 ;  Holmes  v.  Broughton,  10  Wend.,  75 ; 
Legg  v.  Legg,  8  Mass.,  99;  Harper  v.  Hampton,  1 
Harr.  &  J.,  B22 ;  Arayo  v.  Currell,  1  Mill.  La.,  528, 
540,  541 ;  Crozier  v.  Hodge,  3  7d.,  ar>7,  358 :  Starr  v. 
Peck,  1  Hill,  270 :  Dunn  v.  Adams,  1  Ala..  N.  S.,  527. 


NOTE.— Conflict  of  laws— Lex  loci  and  lex  fort— 
Negotiable  papei — Evidence. 

The  lex  loci  contractus  gwerns  the  nature, validity, 
construction  and  effect  of  foreign  contracts ;  the 
lexfori  the  remedy.  See  Nash  v.  Tupper,  1  Cai.,  402, 
note;  Andrews  v.  Herriot, 4  Cow.,  608,  note  ;  Lodge 
v.  Phelps,  1  Johns.  Cas.,  139,  note. 

In  general  the  rights  of  parties  to  a  negotiable  note 
are  governed  by  the  lex  loci  contractus.  but  If  pay- 
ment is  stipulated  in  another  place,  then  by  the  law 
of  that  place.  See  Lodge  v.  Phelps,  1  Johns.  Cas., 
139.  note. 

Evidence— Proof  of  foreign  laws. 

Foreign  laws  must  be  proved  as  facts—Method  of 
proof.  See  U.S.  Bank  v.  Stearns.  15  Wend.,  314,  note; 
Story,  Confl.  Laws,  865-869,  and  authorities  cited. 

Presumption  as  to  existence  of  common  or  local  law 
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in  other  States.    See  Abell  v.  Douglass,  4  Den.,  305, 
note. 

In  connection  with  the  above  case  of  Leaven- 
worth  v.  Brockway,  to  the  effect  that  the  rate  of  in- 
terest, in  the  State  of  the  contract,  will,  in  the  ab- 
sence of  evidence,  be  presumed  to  be  the  same  as  in 
that  of  the  forum,  see  Forsyth  v.  Baxter,  3  111.  (2 
Scam.),  9 ;  Hall  v.  Kimball,  58  111.,  58  ;  Desnoyer  v. 
McDonald,  4  Minn.,  515  :  Cooper  v.  Roaney,  4  Minn., 
528 ;  Allen  v.  Watson,  2  Hill  (8.  C.),  319 :  Norris  v. 
Harris,  15  Cal.,  226:  Harris  v.  Allnutt,  12  La.,  465  ; 
Pauska  v.  I  tans,  31  Tex.,67 ;  Brown  v.  Gracey,  Dowl. 
&  Ry.,  N.  P..  41.  But  see,  Smith  v.  Muncie  Bank, 
29  Ind.,  158:  Engler  v.  Ellis.  16  Ind.,  475  :  Bucking- 
house  v.  Gregg,  19  Ind..  401 ;  Peacock  v.  Banks,  Mi- 
nor (Ala.),  387 ;  Greenwade  v.  Greenwade,  3  Dana, 
495 ;  Male  v.  Roberts,  3  Esp.,  163. 

HILL  2. 


1842 


SHERRY  v.  SCHUYLER.   HAYDEN  v.  PALMER. 


203 


The  second  point  was,  in  effect,  that  the  N.Y.  rate 
of  interest  would  have  been  the  proper  allowance, 
under  the  existing-  state  of  the  proof,  had  not  the 
plaintiff  voluntarily  relinquished  one  per  cent. 
This,  beside  being  within  the  principle  of  the  rule 
above  stated,  will  be  found  sustained  by  several  au- 
thorities, some  of  which  are  quite  direct.  Forsyth 
v.  Baxter,  2  Scam.  (111.),  9,  decided  in  1839,  is,  indeed, 
to  the  very  point.  The  reporter's  abstract  of  the  de- 
cision is  thus :  "  Where  a  note  is  made  in  another 
State,  interest  will  be  allowed  according  to  our  laws, 
where  there  is  no  averment  of  the  laws  of  the  for- 
eign State,  or  that  interest  is  there  recoverable." 
See,  also,  what  was  said  by  Walworth,  CtianceUor,  in 
Hosford  v.  Nichols,  1  Paige,  220,  220.  In  a  case  pre- 
vious to  Forsyth  v.  Baxter,  supra,  in  the  same  court, 
Mason  v.  Wash,  Breese  (111.),  16,  it  was  held,  that  an 
indorser  of  a  note  made  in  and  governable  by  the 
laws  of  N.  Y.,  could  not  be  charged  by  a  demand 
and  notice,  such  as  would  be  sufficient  here,  unless 
our  law  was  shown ;  because  the  Statute  of  111.  re- 
quired more.  The  Supreme  Court  of  that  State, 
therefore,  followed  their  own  statute.  In  Prince  v. 
Lamb,  Breese,  298,  interest  was  held  recoverable  on 
a  judgment  of  another  State,  without  any  aver- 
ment in  the  declaration  that,  by  the  law  of  the  State 
where  the  judgment  was  rendered,  the  plaintiff  had 
a  right  to  interest ;  but  on  what  precise  principle 
the  court  proceeded,  does  not  appear.  In  Allen  v. 
Watson,  2  Hill  (S.  C.),  319,  322,  the  plaintiffs  sought  to 
recover  a  sum  of  money  as  belonging  to  them,  which 
the  defendants  had  won  at  a  faro  table,  in  Georgia. 
The  defendants  insisted,  that  before  the  plaintiffs 
could  recover,  they  must  show  playing  at  faro  to  be 
unlawful  by  the  law  of  Ga.  The  court,  however, 
said :  "  It  is  true,  the  legality  or  illegality  of  any 
transaction  must  depend  on  the  law  of  the  place 
where  it  transpires,  but  it  is  incumbent  on  those 
who  would  avail  themselves  of  It  to  show  what  that 
law  is.  In  this  State  (S.  C.),  playing  at  faro  is  unlaw- 
ful and  punished  by  fine  :  and  if  we  are  obliged  to 
determine  that  question  in  utter  ignorance  of  what 
the  law  of  Ga.  is,  we  must  resolve  it  by  our  own  rule, 
for  the  obvious  reason  that  we  have  no  other.  See. 
also,  Harris  v.  Allnut,  12  La.  (Curry),  465,  where  the 
court  seem  to  have  acted  on  a  like  principle,  viz.: 
that  in  the  absence  of  proof  of  a  foreign  law,  they 
would  be  guided  by  their  own  statute. 

Peacock  v.  Banks,  1  Ala.  (Minor),  387,  is  against 
the  doctrine  of  the  principal  case.  There  it  was  held, 
that  the  court  will  not  act  on  its  own  laws  in  deter- 
mining the  rate  of  interest  on  a  note  payable  in 
another  State,  but  the  foreign  rate  must  be  proved 
by  the  party  seeking  to  recover,  in  the  first  in- 
stance. See,  S.  C.,  cited  in  Chit.  Bills,  666.  Am.  ed.  of 
1839.  n.  1 ;  see,  also,  Williams  v.  Wade,  1  Met.,  82 ; 
Green  wade  v.  Green  wade,  3  Dana,  495. 


2O4*]  *SHERRY  v.  SCHUYLER. 

Pi.  Fa.  against  Partnership — Directions  as  to 
Levy — Levy  on  Separate  Property — Property 
Not  in  Cu/itody  of  Law — Damages. 

On  a  fl.fa.  against  S.  and  H.,  indorsed  with  direc- 
tions to  levy  on  joint  property  but  not  on  the  prop- 
erty of  S.,  the  sheriff  has  no  authority  to  seize  the 
separate  property  of  the  latter ;  and  where  he  did 
so,  held,  that  the  property  was  not  to  be  deemed  in 
the  custody  of  the  law,  so  as  to  prevent  its  being 
taken  and  sold  under  a  landlord's  warrant. 

In  an  action  against  a  sheriff  for  an  unauthorized 
seizure  of  property  under  a  fl.  fa.,  he  has  a  right  to 
show,  in  mitigation  of  damages,  that  the  property 
was  subsequently  taken  from  his  custody  and  law- 
fully sold  on  a  distress  warrant  issued  by  a  third 
person. 

Citation— 24  Wend.,  379. 

rpRESPASS  for  seizing  goods  on  an  execu- 
J-  tion,  tried  before  Cushman,  C.  Judge,  at 
the  Rensselaer  Circuit  in  March,  1841.  The  de- 
fendant was  sheriff  of  Rensselaer  Co. ,  and  had 
an  execution  put  into  his  hands  against  the 
plaintiff  Sherry,  and  one  Hoyt,  indorsed  with 
directions  to  levy  on  their  joint  property,  and 
not  on  the  property  of  Sherry.  Instead  of  fol- 
lowing the  directions,  the  sheriff  seized  the 
separate  property  of  Sherry,  and  for  this  the 
present  action  was  brought. 
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On  the  trial  the  defendant  offered  to  show,  in 
mitigation  of  damages,  that  after  the  seizure 
complained  of,  the  landlord  of  Sherry  issued 
a  distress  warrant  against  him,  on  which  the 
goods  in  question  were  taken  and  sold.  This 
was  objected  to  on  the  ground,  that  the  prop- 
erty being  in  the  custody  of  the  law  under  the 
defendant's  levy,  the  landlord's  only  remedy 
was  by  affidavit  and  notice  to  the  sheriff  pur- 
suant to  1  R.  S.,  737,  sec.  12 ;  and,  therefore, 
the  distress  warrant  issued  illegally.  The  cir- 
cuit judge  rejected  the  evidence,  to  which  the 
defendant's  counsel  excepted  ;  and  a  verdict 
having  been  rendered  against  the  defendant  for 
$274.95,  his  counsel  now  moved  for  a  new  trial 
on  a  bill  of  exceptions. 

Mr.  D.  Gardner,  for  defendant. 

Mr.  M.  T.  Reynolds,  for  plaintiff. 

*Per  Curiam.  The  sheriff  disre-  [*2O5 
garded  the  directions  on  the  execution  and 
levied  upon  the  separate  property  of  Sherry. 
In  this  he  acted  without  authority  ;  and  there 
is,  therefore,  no  pretense  for  saying  that  the 
goods  were  in  the  custody  of  the  law,  so  as  to 
preclude  the  landlord's  right  to  distrain.  The 
evidence  offered  and  rejected  was  clearly  ad- 
missible in  mitigation  of  damages,  as  it  would 
have  gone  to  show  that,  independent  of  any 
agency  on  the  part  of  the  defendant,  the  prop- 
erty in  question  had  been  applied  to  the  pay- 
ment of  the  plaintiff's  debt  due  to  a  third  per- 
son. Higgins  v.  Whitney,  24  Wend.,  379. ' 

New  trial  granted. 

Cited  in— 3  Hill,  &59 ;  48  N.  Y.,  15  ;  8  Am.  Rep..  515 ; 
61  N.  Y..  249;  44  Barb..  517:  42  How.  Pr.,  406;  43  How. 
Pr.,  13;  12  Abb.  N.  S.,  147;  35  Super.,  9;  44  Super.,  420. 

1.— See  S.  P.,  Irish  v.  Cloyes,  8  Vt.,  30.  Such  evi- 
dence however  will  not  establish  a  complete  defense. 
Id.  Nor  is  it  admissible  even  in  mitigation  of  dam- 
ages, where  the  process  on  which  the  property  has 
been  applied  was  in  favor  of  the  wrong-doer.  Otis 
v.  Jones.  21  Wend.,  394;  Hammer  v.  Wilsey,  17  Id., 
91 :  Higgins  v.  Whitney,  24  Id,,  379.  In  Kentucky, 
however,  where  a  constable  having  an  execution 
against  A.  residing  in  another  county,  passed  over 
into  that  county  and  there  seized  A's  horse,  which 
he  took  back  to  his  own  county  and  sold,  crediting 
the  proceeds  on  the  execution ;  held,  in  trespass  by 
A  for  the  illegal  seizure,  that  the  constable  had  a 
right  to  show  the  sale  and  application  of  the  pro- 
ceeds to  the  payment  of  A's  debt,  in  mitigation  of 
damages.  Board  v.  Head,  3  Dana,  489, 494. 


HAYDEN  ET  AL..  JUDGES  OF  ONEIDA  C.  P., 

e. 

PALMER,  Impleaded  with  ELI  SAVAGE,  Sur- 
vivors of  JOHN  SAVAGE,  Deceased. 

Action  upon  Bond  for  Jail  Limits — Pleading — 
Bill  of  Exceptions — Immaterial,  Error  no 
Ground  for  New  Trial. 

In  an  action  upon  a  bond  given  for  the  jail  limits, 
the  plea  was,  that  the  prisoner  haying  been  dis- 
charged as  an  insolvent,  presented  his  discharge  to 
the  sheriff  who  thereupon  liberated  him,  etc.:  neld, 
that  the  matters  alleged  in  the  plea,  were  sufficient 
to  bar  the  action. 

Where  a  bill  of  exceptions  was  taken  on  the  part 
of  the  plaintiff  to  the  judge's  charge  in  respect  to  a 
notice  of  special  matter,  and  it  appeared  that  the 
jury  had  properly  found  a  verdict  for  the  defendant 
under  a  good  plea  *in  bar;  held  that  though  [*206 
the  charge  was  erroneous,  the  plaintiff  was  not  en- 
titled to  a  new  trial. 

Semble,  that  in  determining  the  question,  whether 
a  new  trial  should  be  granted  upon  a  bill  of  excep- 
tions, the  court  will  look  into  the  whole  record  so 
far  as  to  ascertain  how  the  matter  would  stand  in 
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tin- 1 -vent  of  a  removal  of  the  cause  Into  the  Court 
for  the  rnn-eetioii  nt  Krrors. 

If  evidence  IB  erroneously  received  against  a 
party,  to  which  he  excepts.  and  afterwards  insists 
upon  and  proves  the  same  facts  himself,  this  is 
deemed  a  waiver  of  the  exception,  and  he-  cannot 
avail  himself  of  it  on  motion  for  a  new  trial. 

Where  a  bill  of  exceptions  shows  that  it  must 
eventually  avail  nothing  to  the  party  taking  it,  or 
where  the  record  shows  this  conclusively,  which  is 
the  same  thlujr  in  effect,  a  new  trial  will  be  refused, 
though  there  was  error. 

An  erroneous  opinion  of  a  judpre  upon  a  point  of 
law  bavin?  no  possible  connection  with  the  case, 
cannot  be  made  available  by  way  of  exception,  or  as 
the  foundation  of  a  writ  of  error. 

Citations-Cow.  &  H.  Notes  to  Phil.  Ev.,  787,  788. 

DEBT  on  a  limit  bond,  tried  at  the  Oneida 
Circuit,  in  October,  1840,  before  Gridley, 
C.  Judge. 

Eli  Savage  had  been  taken  in  execution  at 
the  suit  of  the  plaintiffs,  upon  a  judgment  for 
costs  on  the  denial  by  this  court  of  a  motion 
for  a  mandamus.  He,  together  with  Palmer 
and  John  Savage  as  sureties,  executed  the 
bond  on  which  this  suit  was  brought,  which 
was  dated  March  24,  1838,  payable  to  the  sher- 
iff of  Oneida,  and  by  him  duly  assigned  to  the 
plaintiffs.  The  declaration  was  in  the  usual 
form,  assigning,  as  a  breach  of  the  condition  of 
the  bond,  the  escape  of  the  prisoner  from  the 
jail  liberties.  Several  pleas  were  interposed  by 
Palmer,  he  being  the  only  defendant  who  ap- 
peared and  on  whom  process  was  served.  The 
seventh  plea  set  forth  an  insolvent  discharge 
of  Eli  Savage,  and  averred,  that,  before  the  al- 
leged escape,  it  was  presented  to  the  sheriff, 
and  the  prisoner  discharged  by  him.  A  notice 
was  subjoined,  that  the  said  defendant  would 
give  in  evidence  and  insist  on  the  trial  that  the 
alleged  escape  was  voluntary.  Replication  to 
the  seventh  plea,  that  the  discharge  was  not 
presented,  nor  the  prisoner  discharged  as  al- 
leged in  said  plea. 

On  the  trial,  after  the  plaintiffs  had  estab- 
lished the  issue  on  their  part,  the  defendant's 
2O7*]  counsel  introduced  in  evidence *the  in- 
solvent discharge  set  forth  in  the  seventh  plea, 
and  then  called  John  Savage,  a  son  of  the 
prisoner,  who  testified  that  he  presented  the 
discharge  to  the  sheriff,  who.  after  examining 
it,  said  :  "I  have  nothing  further  to  do  with 
your  father,  and  suppose  he  is  at  liberty  to  go 
home,"  and  that  soon  after  his  father  left  the 
limits.  The  plaintiffs  then  called  Lyman  Cur- 
tiss,  the  said  sheriff,  who  testified  that  he  had 
no  recollection  of  ever  having  seen  the  dis- 
charge or  been  called  upon  by  John  Savage 
the  witness.  That  he  did  not  know  John  Sav- 
age, and  had  no  knowledge  or  recollection  of 
the  transaction  sworn  to  by  him.  No  further 
testimony  was  given  material  to  the  issue. 

The  plaintiffs'  counsel  insisted  that  the  rep- 
lication to  the  seventh  plea  having  taken  issue 
on  two  points,  by  denying:  1.  The  presentment 
of  the  insolvent  discharge  ;  and  2.  The  libera- 
tion of  the,  prisoner  by  the  sheriff,  and  not 
having  been  demurred  to  for  duplicity,  the 
jury  were  bound  to  pass  upon  each  point  dis- 
tinctly. The  defendant's  counsel  contended 
that  the  issue  was  entire,  and  that  if  the  jury 
believed  the  testimony  of  John  Savage,  the  de- 
fendant was  entitled  to  a  verdict  under  the 
notice. 

The  judge  charged  the  jury  that  the  issue  on 
the  seventh  plea  could  not  be  divided,  but 
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must  be  found  as  an  entire  issue  ;  that  if  the 
substance  of  it  was  proved,  the  jury  should 
find  it  all  proved,  and  if  they  believed  from  the 
evidence  that  the  insolvent  discharge  was  pre- 
sented, and  that  the  sheriff  said  :  "I  have 
nothing  in  particular  to  do  with  Savage,  but 
suppose  he  has  liberty  to  go  home,"  or  \\onN 
to  that  effect,  the  substance  of  the  issue  upon 
this  point  was  proved.  To  this  part  of  the 
charge  the  plaintiffs'  counsel  excepted.  The 
judge  further  charged,  that  the  insolvent  <li> 
charge  authorized  the  sheriff  to  permit  the 
prisoner  to  depart  from  the  jail  limits.  To  this 
the  plaintiffs'  counsel  also  excepted.  The 
judge  likewise  charged,  that  if,  on  the  insolv- 
ent discharge  being  presented  to  the  sheriff , 
he  assented  to  the  prisoner's  leaving  the  limits, 
by  saying,  as  testified  to  by  John  Savage, 
"that  he  had  nothing  to  do  *with  him,  [*2OS 
but  supposed  he  had  liberty  to  go  home,"  they 
would  be  justified  in  finding  a  verdict  for  the 
defendant  under  the  notice.  To  this  part  of 
the  charge  the  plaintiffs'  counsel  also  excepted. 

The  jury  found  for  the  defendant  on  the  is- 
sue upon  the  seventh  plea  and,  under  the  no- 
tice, found  a  special  verdict,  stating,  "that  on 
the  presentment  of  the  insolvent  discharge  to- 
the  sheriff,  he  assented  to  the  departure  of  the 
prisoner,  who  thereupon  went  from  the  limits." 

The  defendant's  counsel  now  moved  for 
judgment  on  the  special  verdict.  The  plaint- 
iffs' counsel  opposed  the  motion  on  a  bill  of 
exceptions,  insisting  that  the  special  verdict 
resulted  from  the  erroneous  charge  of  the 
judge,  who  misapprehended  the  character  of 
the  pleadings  and  notice.  He  also  moved  for 
a  new  trial  on  the  bill  of  exceptions. 

Mr.  H.  P.  Hastings,  for  plaintiffs. 

Messrs.  W.  and  C.  Tracy,  for  defendant. 

By  the  Court,  Cowen,  /.  The  merits  of  the 
case  were  most  clearly  with  the  defendant  on 
the  issue  upon  the  seventh  plea,  the  substance 
of  which  was  fully  proved  and  the  charge  of 
the  judge  correct;  nay,  more  favorable  for  the 
plaintiffs  than  they  could  legally  ask. 

But  still,  I  think  that  the  judge's  remark 
was  too  strong  on  the  evidence  as  appli- 
cable to  the  notice,  which  set  up  a  naked  vol- 
untary escape  irrespective  of  any  insolvent  <lis 
charge.  The  reply  of  the  sheriff  to  John 
Savage  was  not  sufficient  to  warrant  the  jury 
in  finding  a  voluntary  escape.  As  the  question 
comes  up  on  bill  of  exceptions,  there  must  be  a 
new  trial  on  this  ground,  unless  the  case  forms 
an  exception  to  the  general  rule.  Non  cormtat, 
but  the  jury  may  have  acted  upon  this  view  in 
finding  as  they  have  under  the  notice.  I  thick 
they  did. 

Yet  we  think  a  serious  question  arises, 
whether  a  court  *of  error  ought  to  re-  [*2OJ> 
verse  our  judgment,  should  we.  upon  this  bill, 
refuse  a  new  trial.  Had  the  exception  stood 
alone  on  the  error  in  respect  to  the  notice,  per- 
haps it  ought;  but  the  bill  presents  a  case  upon 
the  whole  of  which  it  is  impossible  for  the 
plaintiffs  to  recover.  It  shows  that  under  one 
plea,  the  7th.  the  plaintiffs  are  barred  of  their 
action;  but  insists  that  they  are  not  so  under 
the  notice.  It  admits  that  a  judgment  for  the 
plaintiffs  would  be  wrong,  though  the  verdict 
should  be  for  the  defendants  under  the  notice. 
Upon  such  a  state  of  things,  a  new  trial  must 
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be  entirely  useless.  This  can  be  seen  as  well 
by  the  Court  of  Errors  as  by  us;  for  the  whole 
bill  of  exceptions  must  go  there.  The  case  is 
not  such  an  one  as  might  arise  were  there  two 
several  bills  of  exceptions,  the  one  in  respect 
to  the  plea  unavailable,  and  that  in  respect  to 
the  notice  well  founded.  Had  the  bills  been 
thus  separate,  as  it  is  the  practice  to  make 
them  in  some  of  the  States,  the  plaintiffs  might 
waive  the  one  in  respect  to  the  plea,  and  go 
into  the  Court  of  Errors  on  the  well  founded 
bill.  In  such  case,  it  might  be  proper  for  us 
to  notice  such  a  consequence,  and  order  a  new 
trial;  though  even  then,  the  verdict  on  the  plea 
would,  perhaps,  appear  to  be  wholly  unim- 
peached  ;  for  I  do  not  see  how  the  Court  of 
Errors  could  be  brought  to  suppose  that  the 
error  in  respect  to  the  notice  had  any  influence 
on  the  verdict  under  the  plea.  However  that 
might  be,  it  is  quite  clear  on  the  case  before 
us;  for  the  bill  shows  expressly  that  the  ver- 
dict on  the  plea  proceeded  independently  of 
the  evidence  applicable  to  the  notice;  and  that, 
too,  upon  sufficient  evidence  to  sustain  the 
plea. 

The  short  of  the  case  is,  there  was  an  error; 
but  such  an  one  as,  on  the  plaintiffs'  own  show- 
ing, could  not  possibly  work  the  least  injury. 
It  is,  then,  in  principle  like  the  case  of  a  judge 
erroneously  receiving  evidence  to  a  fact  against 
the  party;  to  which  heexcepts,  but  afterwards 
insists  upon  and  proves  the  same  fact  himself. 
That  has  been  often  allowed  to  defeat  the  effect 
2 1 O*]  of  the  exception.  *I  believe  it  has  gen- 
erally been  called  a  waiver  of  the  exception  ; 
but  where  the  very  party  who  takes  it  shows 
that  it  must  eventually  avail  nothing,  or  where 
the  record  shows  this  conclusively,  the  case 
comes  to  the  same  thing.  To  warrant  a  writ 
of  error  upon  a  bill  of  exceptions,  we  think 
there  must  appear  to  be  some  possibility  of  in- 
jury arising  out  of  the  matter  excepted  to.  An 
error  in  the  mere  abstract,  for  instance,  as  if 
the  judge  should  err  upon  a  point  of  law  hav- 
ing no  possible  connection  with  the  case,  has 
been  held  so  entirely  innocent  as  not  to  form 
the  subject  of  a  writ  of  error.  Cases  which 
would  justify  a  court  of  error  in  disregarding 
objections  on  this  principle,  are  collected  in 
Cowen  &  H.  Notes  to  1  Phil.  Ev.,  pp.  787,  788. 
And  I  think  they  afford  a  clear  warrant  for 
refusing  a  new  trial  in  the  case  at  bar. 

The  motion  made  in  behalf  of  the  defendant 
for  a  judgment  on  the  special  verdict  is  grant- 
ed. 

Ordered  accordingly. 

Affirmed— 7  Hill,  385. 

New  trial— Grounds  for  granting.  Cited  in— 3  Hill, 
214 ;  1  Denio,  536 ;  2  Barb.,  222 ;  3  Barb.,  191,  551 :  7 
Barb.,  21 ;  13  Barb.,  118 ;  55  Barb.,  613 ;  43  Am.  Dec., 
716. 

Erroneous  charge  to  jury— When  not  a  ground  for 
new  trial.  Cited  in-1  Denio,  574 ;  3  Barb.,  583 ;  11 
Barb.,  247. 

Also  cited  in— 10  Barb.,  422. 


MERCEIN  v.  SMITH,  Administratrix  of 
SMITH. 

Action  by  Administratrix —  What  Proper  Set-off 
— Lien  for  Indorsement — Demurrer  to  Plea  of 
Set-off. 

Where,  in  an  action  by  an  administratrix,  the  de- 
fendant sought  to  set  off  the  amount  of  a  note  made 
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by  the  intestate  and  indorsed  for  his  accommoda- 
tion by  the  defendant,  which  the  defendant  had 
paid  after  the  intestate's  death;  held  not  a  demand 
existing  against  the  intestate  at  the  time  of  his- 
death,  within  2  R.  S.,  279,  sec.  37,  2d  ed.,  and,  there- 
fore, not  a  proper  subject  of  set-off. 

In  a  suit  by  an  administrator  upon  a  cause  of  ac- 
tion which  arose  after  the  death  of  the  intestate, 
the  defendant  cannot  set  off  a  demand  against  the 
intestate,  even  though  it  existed  at  the  time  of  his 
death. 

Administrators  may  sue  in  their  own  right  for 
causes  of  action  accruing  to  them  after  the  death 
of  their  testator. 

In  1813  M.  effected  two  policies  of  insurance  in  his 
own  name  on  account  of  himself,  S.  and  E.,  upon  a 
vessel  and  cargo  owned  by  them  in  equal  shares. 
March  13, 1816,  S.  made  his  promissory  note  at  sixty 
days,  which  was  indorsed  for  his  accommodation  by 
M.  May  2, 1816,  S.  died  ;  and  soon  after,  M.  paid  the 
note,  and  subsequently  received  *various  [*211 
sums  under  the  policies  which  always  remained  in 
his  possession,  on  account  of  a  loss  sustained  pre- 
vious to  the  death  of  S.  In  an  action  by  the  admin- 
istrator of  S.  to  recover  his  share  of  the  moneys 
paid  to  M..  the  latter  claimed  to  have  a  lien  upon 
the  policies  and  their  proceeds,  for  all  liabilities  on 
account  of  his  indorsement  and  payment  of  the 
note ;  but  held,  that  the  right  of  lien  did  not  attach. 

A  plea  of  set-off  so  much  resembles  a  declaration, 
that  two  or  more  parts  of  it  are  considered  as  so 
many  counts,  and  if  one  part  is  good,  a  general  de- 
murrer to  the  whole  will  be  bad ;  the  demurrer 
should  be  confined  to  the  defective  part. 

Where  a  demurrer  is  interposed  to  a  surrejoinder, 
the  plaintiff  may  go  back  and  avail  himself  of  a  de- 
fect in  the  plea. 

Citations-2  Bl.,  910 ;  Bab.  Set>off,  83 ;  20  Johns., 
137 ;  8  Wend.,  530 ;  2  R.  S.,  279,  sec.  37,  2d  ed.;  Willes, 
103, 264,  n.:  2  Kent,  Com.,  633 ;  5  Bing.,  76 ;  1  Dowl.  & 
R.,  N.  P.,  29. 

ON  error  from  the  Superior  Court  of  the  City 
of  N.  Y.  The  declaration  was  for  money 
had  and  received  by  Mercein,  the  defendant  in 
the  court  below,  for  the  use  of  Mrs.  Smith,  the 

Elaintiff  below,  as  administratrix  of  Jonathan 
mith  deceased.  The  defendant  pleaded,  1. 
Non  a&sumpsit;  2.  Actio  non  accrevit,  etc. ;  and 
3.  Set-off.  The  third  plea,  after  reciting  that 
the  plaintiff's  cause  of  action,  if  any,  arose 
from  moneys  received  by  the  defendant  on  two 
policies  of  insurance  effected  by  him  in  his 
own  name  on  account  of  himself,  the  plaint- 
iff's intestate  and  one  Everitt,  the  owners  of  a 
vessel,  which  policies  were  held  by  the  defend- 
ant at  the  time  of  the  intestate's  death,  speci- 
fied as  items  or  causes  of  set-off  :  1.  Moneys 
paid  by  the  defendant  after  the  intestate's 
death,  and  while  the  policies  were  yet  held  by 
defendant,  on  a  note  made  by  the  intestate  in 
his  lifetime  and,  for  his  accommodation,  in- 
dorsed by  the  defendant;  2.  Money  paid  by 
defendant  for  the  intestate  before  his  death  ; 
3.  Money  paid  by  defendant  for  plaintiff  as 
administratrix;  and  4.  A  note  made  by  the  in- 
testate in  his  lifetime  payable  to  the  defend- 
ant. The  plaintiff  in  her  replication  took  issue 
upon  the  plea  of  actio  non  accrevit,  and  to  the 
plea  of  set  off ,  replied  nil  debet,  and  that  the 
set-off  did  not  accrue  within  six  years  next  be- 
fore the  commencement  of  the  suit.  The  de- 
fendant rejoined,  as  to  the.  causes  of  set-off 
which  accrued  since  the  death  of  the  intestate, 
that  the  plaintiff  was  appointed  administratrix 
within  six  years  next  before  the  commence- 
ment of  the  suit;  that  there  was  no  previous 
representative  of  the  intestate  against  whom  a 
*suit  could  be  commenced,  and  that  [*212 
these  causes  of  set-off  exceeded  the  plaintiff's 
demand.  This  part  of  the  rejoinder  concluded 
with  a  verification.  As  to  all  the  other  causes 
of  set-off  the  rejoinder  alleged  that  they  did  ac- 
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crue  within  six  years,  etc  ,  and  concluded  to 
the  country  with  timiliter.  The  plaintiff  sur- 
rejoined,  as  to  the  causes  of  set  off  alleged  to 
have  accrued  since  the  death  of  Smith,  that  he, 
the  said  Smith,  made  a  will  and  appointed  the 
plaintiff  his  executrix  thereof  ;  that  the  will 
was  duly  proved  in  1816  and  letters  testament- 
ary granted  to  the  plaintiff,  who  assumed  the 
execution  thereof ;  that  the  letters  had  never 
been  revoked  but  still  remained  in  full  force, 
and  were  in  the  possession  of  the  defendant : 
that  afterwards,  in  1838,  not  knowing  the 
premises  but  believing  that  Smith  died  intes- 
tate, the  plaintiff  took  out  letters  of  administra- 
tion which  were  wholly  void  by  reason  afore- 
said; and  that  she  was  ignorant  of  the  will  and 
letters  testamentary,  the  same  having  been 
concealed  from  her  by  the  defendant  until 
after  the  above  pleadings  had  been  put  in  in 
this  suit;  and  as  to  the  same  causes  of  set-off, 
the  plaintiff  in  her  surrejoinder  further  alleged, 
that  they  did  not  accrue  within  six  years  next 
before  the  commencement  of  this  suit. 

The  defendant  demurred  specially  to  the 
surrejoinder,  and  the  plaintiff  joined  in  de- 
murrer. The  court  below  gave  judgment  for 
the  plaintiff. 

The  cause  was  also  tried  in  the  court  below 
upon  the  issue  of  non  assumpsit,  and  a  verdict 
rendered  for  the  plaintiff.  The  defendant  took 
a  bill  of  exceptions.  All  the  other  material 
facts  in  the  case  are  sufficiently  stated  in  the 
opinion  of  the  court. 

Mr.  M.  S.  Bidwell,  for  plaintiff  in  error. 

Mr.  R.  Manning,  for  defendant  in  error. 

By  the  Court,  Nelson,  Ch.  J.  The  demurrer 
extends  only  to  such  portions  of  the  pleadings 
as  relate  to  that  part  of  the  third  plea  which 
seeks  to  set  off  a  debt  arising  since  the  death 
2 1 3*]  *of  Smith.  The  plea  of  set-off  resem- 
bles so  much  a  declaration,  that  two  or  more 
parts  of  it  are  considered  as  so  many  counts  in 
a  declaration,  and  are  to  be  replied  to  accord- 
ingly: and  hence,  if  one  part  is  good,  and  an- 
other bad,  the  demurrer  should  be  confined 
to  the  part  defective;  otherwise  it  will  fail. 
Dowsland  v.  Tturmpson,  2  W.  Bl.,  910;  Bab., 
Set-Off,  83. '  Here  the  pleadings  have  resulted 
in  issues  of  fact  in  respect  to  all  matters  con- 
tained in  the  plea  of  set-off,  except  as  to  the 
items  or  causes  there  specified  which  arose 
since  the  death  of  Mr.  Smith;  and  the  question 
is,  whether  these  are  proper  subjects  of  set-off; 
for  if  not,  the  plaintiff  has  a  right  to  go  back, 
and  claim  the  judgment  of  the  court  upon  that 
part  of  the  plea. 

Since  1830,  the  rule  on  this  subject  has  been 
declared  by  statute;  but  the  latter  is  simply  an 
enactment  of  the  law  as  it  had  been  previously 
recognized  and  applied.  Root  v.  Taylor,  20 
Johns. ,  137;  Fry  v.  Evans,  8  Wend. ,  530.  The 
enactment  is  as  follows:  "In  suits  brought  by 
executors  and  administrators,  demands  exist- 
ing against  their  testators  or  intestates,  and  be- 
longing to  the  defendant  at  the  time  of  their 
death,  may  be  set  off  by  the  defendant  in  the 
same  manner  as  if  the  action  had  been  brought 
by  and  in  the  name  of  the  deceased."  -U.S.. 
279,  sec.  87,  2d  ed. 

This  is  the  only  case  where  a  set-off  is  al- 
lowed against  the  estate  of  the  deceased  in  a 

1.— See,  Harbour's  Law  of  Set-Off,  164, 165. 
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suit  brought  by  the  personal  representative, 
where  the  suit  is  for  a  debt  strictly  due  to  the 
plaintiff  in  that  capacity.  And  it  is  manifest 
that  the  defendant  has  not  brought  himself 
within  it.  The  demand  set  off  had  no  exi>t 
ence  at  the  time  of  the  death  of  Mr.  Smith,  in 
the  sense  of  the  statute,  as  it  did  not  arise  till 
the  payment  of  the  note. 

But  a  decisive  reason  why  this  demand  is 
not  the  subject  of  set  off  here,  even  if  it  had 
been  a  debt  due  at  the  time  of  the  death  of  the 
intestate,  is,  that  the  suit  is  brought  for  a  cause 
*of  action  that  arose  after  his  death,  [*214 
and  might  have  been  sustained  by  the  plaintiff 
in  her  own  name;*  and  whether  brought  in  her 
own  name  or  in  her  representative  capacity, 
the  set-off  is  improper  as  going  to  change  the 
course  of  distribution  of  the  assets.  See  cases 
already  referred  to,  and  Shipman  v.  Thompson 
Willes,  103;  Id.,  264,  n.8 

As  to  the  bill  of  exceptions:  It  appeared  on 
the  trial  in  the  court  below,  that  the  defendant, 
in  1813,  procured  two  policies  of  insurance 
upon  the  schooner  Venus  and  her  cargo,  in 
which  he  and  Mr.  Smith,  together  with  one 
Everitt,  were  interested  each  one  third,  and 
that  a  loss  had  happened  before  the  death  of 
Smith,  which  was  May  2,  1816;  that  the  de- 
fendant received  various  payments  for  said 
loss  on  account  of  the  owners,  after  the  death 
of  Smith,  and  down  to  April  12. 1838,  amount- 
ing in  the  whole  to  $5,681.85,  one  third  of 
which  belonged  to  Smith's  estate. 

In  answer  to  this  evidence  the  defendant 
offered  to  prove  under  the  plea  of  non  assump- 
sit, or  issue  of  nil  debet  on  the  plea  of  set  off,  or 
both,  the  indorsement  by  him  for  the  accom- 
modation of  Smith,  of  a  promissory  note  made 
by  the  latter  for  $1,616.75,  payable  at  sixty 
days,  dated  March  13,  1816;  which  note  was 
duly  protested  for  non  payment  and  afterwards 
taken  up  by  the  defendant.  The  defendant's 
counsel  insisted,  that  this  evidence  would  tend 
to  show  that  the  defendant  had  a  lien  upon 
the  policies  and  their  proceeds,  as  an  indemnity 
for  the  liability  assumed  by  reason  of  said  in- 
dorsement and  payment.  It  was  also  con- 
tended, that  at  all  events,  the  evidence  should 
be  submitted  to  the  jury  to  find  *the  [*215 
fact,  whether  there  was  not  an  understanding 
or  agreement  between  Smith  and  the  defend- 
ant that  the  latter  should  have  a  lien  upon  the 
policies  and  their  proceeds  for  the  amount  of 
the  note;  and,  further,  that  it  was  admissible 
under  the  issue  of  nil  debet.  The  offer,  how- 
ever, was  overruled  by  the  court. 

There  is  certainly  nothing  in  the  character 
or  relation  in  which  the  defendant  and  Smith 
stood  to  each  other,  out  of  which,  at  common 
law,  the  right  of  lien  could  arise;  and  the  only 
ground  upon  which  it  can  be  placed  is,  an  im- 
plied agreement  or  understanding  arising  out 

2.-See,  8.  P.,  Colby  v.  Colby,  2  N.  H.,  420 ;  per  Rich- 
ardson, Ch.  J.,  ci  tins'  Mowry  v.  Adams,  14  Mass.,  327  ; 
Savage  v.  Mcrriam,  1  Black.,  177,  n.  1 ;  Talraajre  v. 
Chapel,  16  Mass.,  71,  72,  and  cases  there  cited  by 
Howe,  armiendo;  Diddle  v.  Wilkins,  1  Pet.,  686; 
Barnes  v.  Modisett,  3  Blackf.,  253. 

».-See,  8.  P.,  Shaw  v.  Gookin,  7  N.  H.,  16;  Dalev. 
Cooke,  4  Johns.  Ch..  11:  Bull.  N.  P.,  180;  Colby  v. 
Colby,  2  N.  H.,  419:  Woodman  v.  Barker.  Id.,  479; 
Hill  v.  Tallman.  21  Wend.,  674 ;  Barbour,  Law  Set- 
Off,  131,  and  cases  there  cited  ;  Crews  v.  Williams, 
2  Bibb,  262;  Burton  v.  Chinn,  Hard.  (Ky.),  252. 
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of  the  peculiar  circumstances  of  the  case.  2 
Kent,  Com.,  633;  Ferguson  v.  Norman,  5Bing. 
N.  C.,  76.  And  I  confess  I  am  unable  to  dis- 
cover anything  in  the  offer  of  evidence  at  the 
trial,  which,  upon  this  latter  view,  would  tend 
to  raise  the  inference  of  such  implied  agree- 
ment or  understanding,  except  the  naked  fact 
of  the  custody  of  the  policies  at  the  time  of  the 
indorsement — a  fact  which  I  think  the  court 
were  right  in  regarding  as  too  trival  even  to  be 
submitted  to  the  jury. 

The  strongest  case  relied  on,  that  I  have 
seen,  is  Muir  v.  Fleming,  1  Dowl.  &  R.  N.  P. 
C.,  29.  That  was  a  life  policy,  and  was  placed 
in  the  hands  of  an  agent  in  London,  who  had 
for  years  paid  the  premium  upon  it,  and  had 
been  in  the  habit  of  making  advances  for  the 
Intestate,  for  which  he  never  had  any  other 
security.  Abbott,  Ch.  J.,  denied  any  general 
lien;  but  submitted  the  point  to  the  jury,  to 
say,  whether  it  had  been  left  in  the  hands  of 
the  defendant  for  safe  custody,  or  deposited 
with  him  as  security  for  his  advances;  telling 
them,  that  in  point  of  law,  in  the  former  case, 
their  verdict  must  be  for  the  plaintiff. 

There  the  policy  belonged  to  the  intestate, 
who  had  the  exclusive  control  over  it.  The 
leaving  of  it  in  the  possession  of  the  defendant, 
and  the  payment  of  the  premium  on  it  by  him, 
which  was,  to  that  extent,  conceded  to  be  a 
lien,  doubtless  afforded  some  ground  for  the 
inference  that  both  parties  intended  it  should 
be  held  also  as  security  for  other  advances 
made  from  time  to  time  to  the  owner. 

But,  in  this  case,  the  defendant  procured  the 
21<>*]  policies,  *was  interested  in  and  entitled 
to  the  custody  of  them  as  one  of  the  owners, 
and  had  a  right  to  retain  them  in  defiance  of 
Smith.  The  mere  fact,  therefore,  of  the  pos- 
session, it  seems  to  me,  affords  no  presumption 
one  way  or  the  other,  of  an  understanding  be- 
tween them  that  they  should  be  held  for  the 
purposes  claimed.  The  defendant  might  set 
up  a  lien  with  the  same  force  of  reason  and 
argument  in  respect  to  any  other  species  of 
property  in  his  possession,  in  which  both  par- 
ties happened  to  be  interested  at  the  time. 

The  evidence  offered,  it  may  be  conceded, 
went  to  establish  the  issue  of  nil  debet  in  favor 
of  the  defendant;  but  if  we  are  right  in  our 
view  of  the  case  on  the  questions  raised  by  the 
demurrer,  the  finding  of  this  issue  for  him 
could  not  change  the  result.  It  would  have 
been  the  finding  of  an  immaterial  fact,  not- 
withstanding which  the  court  must  have  given 
judgment  for  the  plaintiff. 

Upon  the  whole,  therefore,  I  think  the  judg- 
ment should  be  affirmed. 

Judgment  affirmed. 

Administrator— When  may  sue  in  own  right.  Cited 
in— 10  N.  Y.,  546 ;  20  Wis.,  386. 

Suit  by  administrator— Set-off.  Followed— 59  N. 
Y..  577,  579  (17  Am.  Rep.,  376). 

Cited  in— 6  N.  Y.,  171 :  6  Barb.,  333 ;  2  Sandf.,  308 : 
20  Wis.,  391 ;  27  Ind.,  160 ;  66  Ind.,  314. 

Defective  plea— Demurrer  to  surrejoinder.  Cited 
in— 3  Denio,  53 ;  7  Wall.,  94. 


HARP  v.  OSGOOD. 

Surrender  of  Bail — Arrest  by  Constable  on  Re- 
quest of  Bail — Release  of  Prisoner  by  Constable, 
HILT,  2.  N.  Y.  R.,  15. 


on  Written  Promise  of  Third  Party  to  Pay 
$200,  if  Prisoner  did  not  Appear — Writing 
Valid — Action  on,  by  Bail. 

Bail  may  surrender  their  principal  in  criminal,  as 
well  as  as  in  civil  cases. 

Where  bail  for  the  appearance  of  a  party  indicted, 
employed  a  constable  to  arrest  him  with  a  view  to 
his  surrender,  and  the  constable  did  so,  but  in  conse- 
quence of  sickness  in  the  prisoner's  family,  allowed 
him  to  go  at  large  on  receiving  from  a  third  person 
a  writing,  promising  to  pay  the  constable  $200  if  the 
the  prisoner  did  not  appear  at  a  given  term  of  the 
court  in  which  the  indictment  was  pending;  held, 
that  the  writing  was  not  void  as  contravening  pub- 
lic policy,  nor  within  the  statute  against  securities 
taken  colore  offlcii ;  and  that  in  default  of  the  pris- 
oner's appearance  according  to  its  terms,  the  bail 
might  recover  upon  it,  in  the  name  of  the  consta- 
ble, the  damages  which  they  had  sustained,  not  ex- 
ceeding the  sum  named  in  it. 

Although  a  mere  agent  or  attorney  cannot,  in 
general,  sue  in  his  own  name,  yet  where  there  is  an 
express  promise  to  him.  and  his  acts  are  subse- 
guently  ratified  by  his  principal,  the  action  may  be 
in  the  name  of  the  agent. 

The  case  of  Gunn  v.  Cantine,  10  Johns.,  387,  re- 
ferred to  and  explained. 

*The  law  will  imply  an  obligation  on  the  [*817 
part  of  the  principal  to  indemnify  his  bail. 

Citations— Hawk.  P.  C..  B.  II.,  ch.  15,  sec.  3,  Cur- 
wood's  ed. ;  2  Hale,  P.  C.,  124,  ed.  1778 ;  1  Chit.  Cr.  L., 
104,  Phila.  ed.,  1819 ;  10  Johns.,  387. 

A  SSUMPSIT,  tried  before  Gridley,  C.  Judge, 
-  at  the  Madison  Circuit  in  March,  1840. 
The  case  was  this;  Charles  H.  Chapman  was 
indicted  for  assault  and  battery  in  the  General 
Sessions  of  Madison  Co.,  and  Abraham  Lee  be- 
came bail  for  his  appearance  to  answer  the  in- 
dictment. Chapman  made  default  in  appear- 
ing, being  absent  from  the  State,  and  in  the 
State  of  Virginia.  After  Lee  had  procured  the 
cause  to  be  continued  for  several  terms,  he  got 
a  copy  of  the  recognizance  and  delivered  it  to 
Harp,  the  plaintiff,  and  instructed  him  to  ar- 
rest Chapman  and  bring  him  into  this  State  for 
the  purpose  of  surrendering  him  in  discharge 
of  Lee's  undertaking  as  bail.  The  plaintiff  was 
a  constable  in  this  State.  He  proceeded  to  Vir- 
ginia and  arrested  Chapman  for  the  purpose 
of  bringing  him  to  this  State.  Chapman's  wife 
was  in  a  delicate  situation,  and  he  was  engaged 
upon  a  canal  contract  which  he  could  not  leave 
at  that  time  without  suffering  great  damage. 
He  thereupon  paid  Harp  the  expenses  of  the 
journey  to  make  the  arrest,  amounting  to  $100, 
and  agreed  to  give  security  for  his  appearance 
at  a  future  day,  so  as  to  indemnify  his  bail. 
Harp  gave  Chapman  a  receipt  in  Lee's  name 
for  the  $100  in  full  for  the  expenses  of  the 
journey;  and  Chapman  procured  and  delivered 
to  Harp  a  note  or  agreement  in  writing  made 
by  the  defendant  in  the  following  words: 
"For  value  rec'd,  I  promise  to  pay  to  George 
Harp  or  order  the  sum  of  two  hundred  dollars 
by  the  first  of  January  next.  This  is  provided, 
that  Charles  H.  Chapman  does  not  make  his 
appearance  at  the  Oct.  court  of  Madison  Coun- 
ty. N.  Y.,  in  1837.  Amherst,  May  21,  1837. 
(Signed)  J.  C.  Osgood."  Chapman  did  not  ap- 
pear in  pursuance  of  the  condition.  Lee  pro- 
cured the  matter  to  be  postponed  for  several 
terms,  and  was  finally  released  from  his  recog- 
nizance by  the  court.  His  expenses  in  attend- 
ing court,  employing  attorneys,  etc.,  amount- 
ed, as  was  agreed  by  the  parties,  to  $65,  which 
sum  he  claimed  to  recover  in  this  action.  The 
suit  was  brought  upon  the  foregoing  instru- 
ment *in  the  name  of  Harp,  but  for  the  [*2 1 8 
benefit  of  Lee.  The  judge  decided  that  the 
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plaintiff  was  entitled  to  recover  the  $65,  and 
the  lury  found  a  verdict  accordingly.  The  de- 
fendant now  moved  for  a  new  trial  on  a  case. 

Me**r».  D.  Brown  and  J.  A.  Spencer,  for 
the  defendant,  made  the  following  points:  1. 
The  instrument  is  void,  having  been  taken  by 
the  plaintiff  by  color  of  his  office  as  a  consta- 
ble, and  not  being  authorized  by  law.  2  R.  S., 
286,  sec.  60.  2.  It  is  void,  as  being  against 
public  policy.  8.  The  suit  should  have  been 
brought  in  the  name  of  Lee.  A  mere  agent  or 
attorney  cannot  maintain  a  suit  in  his  own 
name,  although  the  promise  is  made  to  him. 
Gunnv.  Cantine,  10  Johns.,  898.  4.  The  agree- 
ment is  void  for  want  of  consideration.  Bail 
in  criminal  cases  have  no  right  to  surrender 
their  principal,  as  they  may  in  civil  suits. 

Mr.  T.  Jenkins,  for  plaintiff. 

By  the  Court,  Bronson,  J.  Bail  may  sur- 
render their  principal  in  criminal,  as  well  as  in 
civil  cases,  and  be  discharged  from  their  re- 
cognizance. Hawk.  P.  C.,  B.  II.,  ch.  15,  sec. 
8,  Curwood's  ed.;  2  Hale,  P.  C.,  124.  ed.  1778; 
IChit.  Cr.  L.,  104.  Phila.  ed.,  1819.  Although 
the  plaintiff  was  a  constable  in  thia  State,  he 
was  not  acting  in  his  official  capacity  in  mak- 
ing the  arrest  in  Virginia.  He  went  there  as 
the  mere  agent  or  deputy  of  the  bail;  and  the 
statute  against  taking  securities  colore  officii  has 
nothing  to  do  with  the  case. 

The  undertaking  was  not  void  as  being 
against  public  policy.  Chapman  was  not  suf- 
fered to  remain  in  Virginia  for  the  purpose  of 
enabling  him  to  escape  public  justice;  but  be- 
cause it  was  extremely  inconvenient,  both  on 
account  of  his  family  and  his  business,  to  come 
to  this  State  at  that  time.  Under  such  circum- 
stances he  was  allowed  to  go  at  large,  on  pro- 
curing security  that  he  would  appear  in  court 
at  a  subsequent  day.  The  power  of  the  bail  was 
not  used  oppressively  for  the  purpose  of  ex- 
2 19*]  torting *money  from  the  principal;  but 
for  the  sole  purpose  of  securing  an  indemnity 
to  the  bail. 

Although  a  mere  agent  or  attorney  cannot, 
in  general,  sue  in  his  own  name,  yet  where,  as 
in  this  case,  there  is  an  express  promise  in 
writing  to  the  agent,  and  his  acts  are  subse- 
quently ratified  by  the  principal,  the  action 
may  be  in  the  name  of  the  agent. (a)  To  hold 
otherwise  would  be  to  declare  the  contract  nu- 
gatory, except  where  it  was  in  the  form  of  ne- 
gotiable paper  which  could  be  transferred  to 
the  principal  so  as  to  enable  him  to  sue  in  his 
own  name.  Qunn  v.  Cantine,  10  Johns.,  887, 
on  which  the  defendant  relies,  was  upon  an 
implied  promise;  and  it  was  admitted  in  that 
case  that  the  attorney  might  have  sued  in  his 
own  name,  if  there  had  been  an  express  prom- 
ise to  pay  the  money  to  him. 

If  we  do  not  look  beyond  the  agent  to  whom 
the  promise  was  made,  the  contract  will  be 
void  for  want  of  consideration.  But  although 
the  contract  was  made  with  the  agent,  it  was 
intended  for  the  benefit  of  Lee.  He  has  since 
ratified  the  agreement,  and  is  now  suing  in  the 
name  of  the  agent,  but  for  his  own  benefit.  As 
between  Chapman  and  Lee,  there  was  a  suffi- 
cient consideration  for  the  promise.  The  law 

(a  )8ee  on  this  subject.  Story,  Ag.,  401,  et  seq. 


will  imply  an  obligation  on  the  part  of  the 
principal  to  indemnify  his  bail.  That  was  a 
good  consideration  for  this  undertaking. 

Lee  claimed  to  recover  nothing  on  the  note 
beyond  an  indemnity  against  bis  necessary  ex- 
penses as  bail,  and  to  that  sum  I  think  he  was 
well  entitled. 

New  trial  denied. 

Distinguished- 53  Barb.,  390. 

Action  upon  contract— In  whotc  name  must  be 
bro-ught  Cited  In— 1  Dcnio,  229 :  2  Bos..  479. 

Security  taken  by  officer—  Validity  of.  Reviewed— 
48  N.  Y..364. 

Cited  fa— 16  N.  Y.,  445 ;  84  N.  Y.,  238. 

Agent—  When  may  »ue  in  own  name.  Explained— 
1  E.  D.  8..  379. 

Cited  in— 22  N.  Y..  383,  894,  401 ;  16  Hun,  348 :  6 
How.  Pr.,  473 ;  7  W.  Dig.,  442. 

Prisoner— Agreement  upon  terms  of  release.  Dte- 
tinguished-80  N.  Y.  210. 

Cited  in— 84  N.  Y..  238. 

Bail— Surrender  of  Principal.  Cited  in— 3  Lee. 
Obs.,  384 ;  16  Wall..  372 ;  49  Ind.,  586. 


*!N  THE  MATTER  OF  DENNY  ET  AL.,  [*22O 
Trustees,  etc., 

AND 

THE  PRESIDENT  AND  DIRECTORS  OP 
THE  MANHATTAN  COMPANY. 

Trustees  of  Non-resident  Debtors —  Claim  by,  as  to 
Shares  of  Foreign  Bank  —  Reference — Con- 
struction of  Statute  as  to — Definitions,  "Debt" 
and  "Demand." 

The  trustees  of  non-resident  debtors  claimed  that 
certain  shares  of  the  capital  stock  of  a  foreign  bank, 
which  were  standing'  upon  the  books  of  the  agent 
of  the  bank  in  this  State  in  the  names  of  the  debt- 
ors, and  which  had  been  assigned  with  the  consent 
of  the  trustees  to  third  persons  and  by  the  latter  to 
the  trustees,  should  be  transferred  to  them  by  the 
agent.  This  was  refused,  and  the  trustees  procured 
tne  appointment  of  referees  in  pursuance  of  the 
Statute  1  B.  8..  80t,  sec.  20,  2d  ed.,  to  settle  the  con- 
troversy. On  the  hearing,  an  objection  was  made  to 
the  jurisdiction  of  the  referees,  who  reported  in  fa- 
vor of  the  trustees  subject  to  the  opinion  of  the 
court.  Held,  that  the  referees  had  no  jurisdiction 
of  the  case,  the  matter  in  controversy  not  being  a 
debt  within  the  meaning  of  the  statute. 

Semble,  that  neither  trespass  nor  trover  will  lie  in 
such  a  case ;  the  appropriate  remedy  for  a  refusal 
to  transfer,  being  assumpsit,  or  a  special  action  on 
the  case. 

The  Act  of  1813,  "  for  Relief  Against  Absconding 
and  Absent  Debtors,"  gave  the  power  of  appoint- 
ing referees  to  settle  controversies  concerning  any 
debt  or  demand,  etc.;  whereas  the  Revised  Statutes 
omit  the  word  "  demand,"  thus  confining  the  pow- 
er of  a  compulsory  appointment  of  referees  to  nar- 
rower limits  than  the  old  Act. 

The  word  "  demand  "  is  of  much  broader  import 
than  "  debt,"  embracing  rights  of  action  beyond 
those  which  can  properly  be  called  debts;  and  is.  in 
this  respect,  a  term  of  more  extensive  meaning 
than  almost  any  other  known  to  the  law. 

The  word  "  debt,"  in  its  ordinary  and  legal  accep- 
tation, imports  a  sum  of  money  due  upon  contract 
express  or  implied. 

The  statute  relative  to  attachments  against  ab- 
sconding, concealed  and  non-resident  debtors,  is  in 
derogation  of  the  common  law,  and  should  not, 
therefore,  be  enlarged  by  construction. 

Citations-1  R.  8.,  800,  sees.  8, 7. 8, 10, 11. 19-24,  2d 
ed.;  1  R.  L.,  1813.  p.  161,  sec.  16 ;  3  Bl.  Com.,  154. 

rPRUSTEES  were  appointed  under  an  at- 
-L  tachment  issued  by  Michael  Ulshoeffer, 
first  judge  of  theN.  Y.  C.  P.,  against  Joseph 
Brown  and  Andrew  Brown  non-resident  debt- 
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ors,  and  afterwards,  on  the  application  of  the 
trustees,  referees  were  appointed  by  the  same 
judge  under  sec.  20  of  1  R.  S.,  2d  ed.,  801. 
The  referees  reported,  that  on  the  hearing  be- 
fore them  in  pursuance  of  this  appointment,  it 
appeared  that  the  Manhattan  Company  were 
221*]  the  *agents,intheCityof  N.  Y.,  of  the 
Planter's  Bank  of  Tennessee,  for  the  negotia- 
tion and  transfer  of  the  stock  of  said  Bank, 
and  for  the  payment  of  dividends  upon  the 
same  ;  that  at  the  time  of  issuing  the  attach- 
ment and  when  the  trustees  were  appointed, 
there  were  standing  upon  the  books  of  the 
Manhattan  Co.,  in  the  names  of  the  said  debt- 
ors by  their  copartnership  names  of  J.  &  A. 
Brown  and  J.  &  A.  Brown  &  Co.,  281  shares 
of  the  capital  stock  of  the  said  Bank  for  which 
two  certificates,  under  the  seal  of  said  Bank, 
had  been  issued  by  the  said  Company.  It  fur- 
ther appeared,  that  before  the  attachment  was 
issued  the  said  shares  were  assets  of  a  special 
copartnership  consisting  of  J.  &  A.  Brown, G. 
Crockett  and  D.  Park,  the  business  of  which 
partnership  was  transacted  in  the  name  of  J. 
&  A.  Brown:  that  the  business  and  transac- 
tions of  this  special  copartnership  were  ad- 
justed and  settled  between  the  said  trustees 
and  Crockett  &  Park  by  a  report  of  referees  ap- 
pointed under  section  19  of  1  R.  S.,  2d  ed.,  800, 
which  report  was  made  November  29,  1837, 
and  duly  confirmed,  and  by  which  it  appeared 
that  at  the  date  thereof,  said  special  copartner- 
ship was  indebted  to  third  persons  and  in  par- 
ticular on  a  bill  of  exchange  for  1,2101.  14s. 
4d.  sterling ;  and  that  said  special  copartner- 
ship was  also  indebted  to  Crockett  &  Park  in 
the  sum  of  $43,874.34  ;  and  by  said  report  the 
said  trustees  were  directed  :  1.  To  apply  the 
assets  to  said  special  copartnership,  including 
the  said  281  shares  of  stock,  to  pay  the  said 
bill  of  exchange  and  such  other  debts  as  might 
appear  to  be  due  from  said  special  copartner- 
ship; and  after  satisfying  them,  then,  2.  To 
apply  the  same  assets  including  said  shares  of 
stock  to  the  satisfaction  of  said  debt  due  to 
Crockett  &  Park. 

It  further  appeared  that  Joseph  Brown  hav- 
ing died,  Andrew  Brown,  the  survivor  of  J.  & 
A.  Brown,  after  the  appointment  of  the  trust- 
ees, and  with  their  knowledge  and  assent,  as- 
signed the  said  281  shares  of  stock  to  Crockett 
&  Park,  and  that  three  days  thereafter  Crockett 
&  Par.k  assigned  the  same  to  the  trustees,  with 
222*]  other  securities,  fora*loan  of  $25,000, 

Sart  of  the  moneys  belonging  to  the  estate  of 
.  &  A.  Brown. 

It  further  appeared  that  in  the  month  of 
September,  1830,  the  trustees  produced  to  the 
Manhattan  Co.  certificates  of  stock  for  the  said 
281  shares,  and  the  evidence  of  their  aforesaid 
title  thereto,  and  requested  the  president  to 
make,  or  permit  to  be  made,  upon  the  books 
of  the  said  Company,  a  transfer  of  the  said 
stock  to  the  trustees,  which  was  then,  and  at 
a  subsequent  time,  on  a  like  demand,  refused. 
It  further  appeared  that  there  were  five  div- 
idends upon  the  said  stock  due  and  unpaid  in 
the  hands  of  the  said  Company. 

The  referees  concluded  their  report  by  stat- 
ing, that  their  jurisdiction  in  the  premises  hav- 
ing been  excepted  to  by  the  counsel  for  the 
Manhattan  Co.,  upon  the  ground  that  the  mat- 
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ter  did  not  come  within  the  class  of  cases  spec 
ified  in  the  statute  in  which  the  trustees  could 
compel  a  reference,  they  had  specially  report- 
ed the  facts,  in  order  that  the  question  might 
be  submitted  to  this  court;  and  that  if  it  should 
appear  to  the  court  that  the  referees  had  juris- 
diction of  the  case,  then  they  reported  that 
there  was  due  to  the  trustees  from  said  Man- 
hattan Co.,  the  sum  of  $35,668.96. 

A  motion  was  now  made  in  behalf  of  the 
trustees  for  judgment  on  the  report,  which 
was  opposed  by  the  Manhattan  Co.,  and  a  mo- 
tion made  in  their  behalf  to  set  aside  the  re- 
port. 

Mr.  S.  A.  Foote,  for  the  trustees. 

Mr.  S.  Stevens,  for  the  Manhattan  Com- 
pany. 

By  the  Court,  Nelson,  Ch.  J.  By  section  19 
of  the  Act  Respecting  the  Powers, Obligations, 
etc.,  of  Trustees,  1  R.  S.,  800,  2d  ed.,  it  is  pro- 
vided, that  if  any  controversy  shall  arise  be- 
tween the  trustees  and  any  other  person,  in  the 
settlement  of  any  demands  against  such  debtor 
(non-resident  *debtor,  etc.),  or  of  debts  [*223 
due  to  his  estate,  the  same  may  be  referred  to 
three  indifferent  persons  by  the  mutual  agree- 
ment of  the  parties.  By  section  20,  if  such  ref- 
erees be  not  selected  by  agreement,  the  trust- 
ees may  give  ten  days'  notice  of  an  application 
to  the  officer  who  appointed  them,  etc.,  for  an 
appointment,  specifying  the  time  and  place  ; 
and  by  the  subsequent  sections,  sees.  21-24,  a 
compulsory  appointment  may  be  made,  and  a 
rule  entered  on  certificate  of  the  officer  by  the 
clerk  of  the  Supreme  Court ;  and  the  referees 
so  appointed  shall  have  the  same  powers,  and 
be  subject  to  the  like  duties  and  obligations, 
and  shall  receive  the  same  compensation  as  ref- 
erees appointed  by  the  Supreme  Court  in  per- 
sonal actions. 

The  question  here  is,  whether  the  subject  in 
controversy  is  a  debt  due  to  the  estate  of  the 
non-resident  debtor,  within  the  meaning  of 
section  19  of  the  above  statute. 

The  language  of  the  old  Act,  from  which 
this  provision  was  taken,  is  broader  than  that 
used  here.  The  16th  section  of  the  old  Act,  1 
R.  L.,  1813,  p.  161,  provided  that,  in  case  of 
any  controversy  arising  respecting  any  claim 
of  a  creditor,  or  concerning  any  debt  or  de- 
mand claimed  by  the  trustees,  etc.,  referees 
might  be  appointed  in  the  mode  pointed  out 
by  the  section. 

It  would  seem,  from  this  change  of  phra- 
seology in  the  new  provision,  that  the  Legisla- 
ture intended  to  confine  the  power  of  a  com- 
pulsory appointment  to  narrower  limits  than 
formerly  existed  under  the  old  law  ;  for  it  is 
clear  that  the  term  "demand"  is  of  much 
broader  import  than  "debt,"  and  would  em- 
brace rights  of  action  belonging  to  the  debtor 
beyond  those  which  could  appropriately  be 
called  debts.  In  this  respect,  the  term  "de- 
mand" is  one  of  very  extensive  import — among 
the  most  so,  indeed,  of  any  that  are  known  to 
the  law. 

The  ordinary  and  legal  acceptation  of  the 
term,  "debt,"  imports  a  sum  of  money  arising 
upon  a  contract  express  or  implied;  3  Bl.  Com., 
154;  and  from  the  connection  in  which  it  is 
found  in  the  statute  under  consideration,  I 
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224*J  *think  was  so  Intended  to  be  used  by 
the  law-makers. 

The  whole  article  of  the  statute  relates  to  the 
powers,  duties,  etc.,  of  the  trustees  in  manag- 
ing, collecting,  and  converting  all  the  assets  of 
the  estate  into  money  for  the  purpose  of  dis- 
tribution among  the  creditors.  By  section  3 
"The  debts  and  property  of  the  estate  may  be 
collected,"  etc.  By  section  7,  "The  trustees 
may  sue  and  recover,  etc.,  all  the  estate,  debts 
and  things  in  action  belonging  or  due  to  the 
debtor,  etc.,  and  no  set-off  shall  be  allowed, 
etc.,  for  any  debt,  unless  it  was  owing  to  such 
creditor  before  publication."  By  section  8, 
all  persons  indebted  to  the  estate  shall,  by  a 
day  specified,  "render  an  account  of.  all  debts 
and  sums  of  money  owing  by  them,"  etc.,  and 
all  persons  "having  in  their  possession  any 
property  or  effects  of  such  debtor  shall  deliver 
the  same,"  etc.  By  section  10,  the  trustees  may 
"sue  for  and  recover  any  property  or  effects  of 
the  debtor,  or  any  debts  due  to  him,  at  any 
time  before  the  day  appointed  for  the  delivery 
or  payment  thereof."  By  section  11,  "Every 
person  indebted,  etc.,  or  having  the  possession 
or  custody  of  any  property  or  thing  in  action, 
etc.,  who  shall  conceal  the  same,  etc.,  shall 
forfeit  double  the  amount  of  such  debt,  or 
double  the  value  of  such  property." 

Then  comes  the  provision  in  question— sec- 
tion 19:  "If  any  controversy  shall  arise,  etc., 
in  the  settlement  of  any  demands  against  such 
debtor,  or  of  debts  due  to  his  estate,  the  same 
may  be  referred,"  etc. ;  which,  in  connection 
with  the  previous  sections,  and  the  distinction 
there  kept  up  throughout  between  debts  due 
the  estate,  and  other  assets  consisting  of  prop- 
erty and  rights  resting  in  action,  I  think  fairly 
indicate  that  the  Legislature  had  regard  to  the 
same  distinction,  when  using  the  like  form  of 
expression  in  respect  to  this  summary  mode  of 
adjustment  of  the  controversy. 

This  view  also  harmonizes  somewhat  with 
the  statute  authorizing  the  reference  of  causes 
by  the  courts  in  which  they  are  pending — a 
statute  which  has  been  long  in  use,  and  to 
which  section  24  of  the  statute  in  question  re- 
fers for  the  mode  of  conducting  the  proceed 
ings  after  the  entry  of  the  rule  appointing  the 
referees. 

225*]  *We  may  add  that  the  Act  is  in  der 
ogation  of  the  common  law,  and  should  not 
be  enlarged  by  indulging  in  a  liberal  construe 
tion. 

If  we  are  correct  in  our  conclusion,  the  con 
troversy  in  question  is  certainly  not  a  debt 
within  the  meaning  of  the  Act;  nor  in  the  or 
dinary  legal  acceptation  of  that  term  as  under 
stood  in  the  books.  The  claim  is  but  a  right 
or  title  to  a  certain  species  of  property — stock 
in  an  incorporated  company.  It  is  no  more  a 
pecuniary  demand  against  the  defendants,  rest 
ing  in  contract  express  or  implied,  than  a  val 
uable  picture,  or  heir-loom,  to  which  title  hac 
been  shown.  It  is  true,  from  the  intangible 
nature  of  the  thing,  neither  trespass  nor  trover 
can  be  brought,  the  appropriate  remedy  for 
refusal  to  transfer  being  a  special  action  on 
the  case;  and  even  assumpsit  may  be  sustaine< 
founded  upon  the  duty  arising  out  of  the  ob 
ligation  to  make  the  transfer,  and  the  peculiar 
character  of  this  species  of  property. 
No  judgment  can,  therefore,  be  rendered  in 
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avor  of  the  trustees,  and  the  motion  to  set 
aside  the  report  must  be  granted. 

Ordered  accordingly. 

Debt— Demand— Signification  of  terms.  Explained 
-«7  How.  Pr.,  287. 

Cited  in-24  N.  Y..  291 :  18  Hun,  178:  45  Barb..  625; 
,9  Barb.,  .340;  23  How.  Pr.,  509;  9  Abb.  Pr..  14;  14 
Abb.  Pr.,  450.  n.;  19  Abb.  Pr.,  74 ;  38  Super.,  28 ;  28 
Minn.,  W. 

Altscondina  Debtor  Act— Reference,  of  case*  arittina 
under.  Reviewed— 44  Barb.,  438. 

Cited  In— 18  Hun.  178. 

Also  cited  in— 3  N.  Y..  441 ;  4  Duer,  520. 


PRIEST  AND  BENSON,  Administrators,  etc., 

v. 
WATKIN8. 

Payment  of  Note  Belonging  to  Estate,  to  Widow 
— Subsequent  Action  by  Widow  and  Another 
in  Administrative  Capacity — First  Payment, 
a  Bar. 

Where  a  note  belonging  to  the  estate  of  an  intes- 
tate was  paid  to  his  widow, who  subsequently  united 
with  another  in  taking  out  letters  of  administra- 
tion, and  they  then  brought  an  action  upon  the  note 
in  their  representative  capacity ;  held  that,  not- 
withstanding the  provisions  of  the  Revised  Statutes 
as  to  executors  de  son  tort,  the  letters  related  back 
to  the  time  of  the  intestate's  death  and,  therefore, 
the  payment  to  the  widow  was  a  bar  to  the  action. 

Citations-8  Johns.,  126 ;  1  Wms.  Ex.,  240,  396,  397. 

A  SSUMPSIT,  tried  at  the  Chemung  Circuit 
-L\.  in  October,  1841,  before  Alonell,  ~C.  Judge. 
The  plaintiffs  were  administrators  of  the  estate 
of  Dodo  Benson,  deceased, and,  as  such, claimed 
to  recover  the  amount  of  a  promissory  note 
given  *by  the  defendant  to  the  intes-  [*22O 
tate  during  his  life.  After  his  death,  the  de- 
fendant paid  the  note  to  Lucina  Benson,  the 
intestate's  widow,  in  whose  hands  it  then 
was.  This  was  prior  to  the  taking  out  of 
letters  of  administration.  Afterwards  letters 
were  taken  out  by  the  widow  and  Benjamin 
Priest,  the  plaintiffs,  who,  at  the  trial,  insisted 
that  under  the  Revised  Statutes,  2  R.  S.,  81, 
sec.  60;  Id.,  449,  sec.  17,  and  Id.,  77,  sec.  42, 
such  letters  do  not  relate  back,  as  formerly,  to 
the  time  of  the  intestate's  death,  and  therefore 
it  could  not  be  said  that  the  payment  to  the 
widow  was  payment  to  an  administrator.  The 
circuit  judge  held  otherwise,  and  nonsuited  the 
plaintiffs,  who  now  moved  to  set  aside  the  non- 
suit, and  for  a  new  trial  on  a  case. 

Mr.  J.  A.  Spencer,  for  plaintiffs. 

Mr.  E.  Howell,  for  defendant. 

Per  Curiam.  That  independent  of  the 
provisions  of  the  Revised  Statutes  as  to  execu- 
tors de  son  tort,  the  letters  of  administration 
would  have  related  back,  and  legalized  the 
payment  in  question,  can  admit  of  little  doubt; 
see,  Rattoon  v.  Overacker,  8  Johns.,  126;  1 
Wills.  Ex.,  240,  396,  397;  and  we  are  of  opin 
ion  that  those  provisions  were  not  intended  to 
operate  any  alteration  of  the  law  in  this  re- 
spect. The  circuit  judge  properly  nonsuited 
the  plaintiffs,  and  a  new  trial  should  be  denied. 

New  trial  denied. 

Cited  in— 7  Hill,  182;  30 Hun,  273;  19  Barb.,  480:  21 
Barb..  314  ;  3  T.  &  C.,  493 ;  1  How.  Pr.,  208 ;  42  Super., 
445;  Tuck.,  112;  12  Allen.  606. 
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227*]    *BANK  OF  ROCHESTER 
GRAY. 

Protest  for  Non  Acceptance — Protest  for  Non- 
payment, Unnecessary — Protest  of  Foreign  Bill 
—  Whether  Notarial  Seal  Necessary — What 
Constitutes  Seal— Evidence  of  Protest — Certifi- 
cate of  Notary. 

After  presentment  and  non-acceptance  of  a  bill 
of  exchange,  and  due  notice  given,  it  is  not  neces- 
sary that  it  should  be  presented  for  non-payment. 

Whether,  at  common  law,  a  notarial  protest  of  a 
foreign  bill  of  exchange  is  good,  without  being  un- 
der seal,  qucere. 

Our  statute  authorizing  seals  of  courts  and  of- 
ficers to  be  made  by  a  direct  impression  upon  paper, 
has  no  extraterritorial  force ;  and  is,  therefore,  in- 
applicable to  a  notarial  protest  of  another  State. 

At  common  law,  a  seal  must  be  impressed  upon 
wax,  wafer  or  other  tenacious  substance ;  and  a 
mere  stamp  on  paper  is  insufficient. 

Semble,  that  the  validity  of  a  notarial  protest  of  a 
foreign  bill  of  exchange,  depends  upon  the  lex  loci 
contractus ;  and  where  the  latter  renders  a  seal  nec- 
essary, the  protest  must  be  under  seal,  or  it  will  not 
be  regarded  as  valid  elsewhem 

The  mode  of  authenticating  a  foreign  protest,  so 
as  to  make  it  evidence,  depends  upon  the  lex  fori ; 
and,  semble,  that  in  this  State  neither  the  original 
nor  a  copy  can  be  received,  unless  authenticated_  by 
the  official  seal  of  the  notary  who  made  it.  im- 
pressed upon  some  tenacious  substance  as  required 
at  common  law. 

An  exception  to  this  rule  may,  perhaps,  be  al- 
lowed, where  the  protest  appears  to  have  been  made 
under  a  local  law,  by  an  officer  who  had  no  seal. 

The  certificate  of  a  notary  who  has  protested  a 
foreign  bill  of  exchange,  stating  that  he  notified  the 
indorser,  cannot  be  received  as  evidence  of  such  no- 
tice, in  whatever  mode  the  certificate  may  be  au- 
thenticated. 

It  is  no  part  of  the  official  duty  of  a  notary  to  give 
notice  of  protest,  unless  rendered  so  by  statute. 

The  case  of  Halliday  v.  McDougall,  20  Wend.,  85, 
commented  on  and  explained. 

The  Act  of  April  29, 1833,  Sess.  L.,  1833,  p.  395,  sec. 
8,  relative  to  proof  of  notice  of  protest  by  certifi- 
cate, applies  to  none  other  than  notaries  of  this 
State. 

Citations— Chit.  Bills,  361-363,  372,  642  a,  Am.  ed. 
1839 : 2  R.  S.,  335,  sec.  75,  2d  ed.;  5  Johns.,  239 :  4  Cow., 
508;  Dom.  B.  II.,  tit.  1,  art.  29;  tit.  5,  sec.  5;  Post- 
leth.  Die.  Notary ;  2  Burn.  Eccl.  L..  Notary :  Byles, 
Bills,  146;  2  Moll.,  ch.  10,  sees.  17,  25;  Cunningh., 
Bills,  40:  Mai.,  267.  ed.  1656,  ch.  7;  12  Mod.,  345:  Gas. 
t.  Holt,  296, 297  ;  10  Wm..  III.,  ch.  17, sec.  1 ;  1  Beawes, 
557.  Chit,  ed.;  1  Selw.  N.  P.,  337,  Am.  ed.,  1839;  10 
Pick.  Stat.  at  L.,  141 :  Brooke,  Office  of  Notary,  7, 
73,  79, 139,  Lond.  ed.,  1839 ;  11  La.  (Curry),  14 ;  3  Kent, 
Com.,  92,  93,  n.  b,  4th  ed.;  Story,  Conn.  L..  2d  ed., 
526,  sees.  534  a,  635  d ;  6  B.  &  Adol.,  185 ;  10  Barn.  & 
C.,  518 ;  4  Mart.  (La.),  81,  283,  285 ;  1  Hill,  S.  C..  45 ;  20 
Wend.,  85 ;  6  Whart.,  406,  415,  March  T..  1841 ;  Laws, 
sess.  56,  p.  395. 

A  SSUMPSIT,  by  the  second  against  the  first 
IJL  indorser  of  a  foreign  bill  of  exchange, 


NOTE.  —  Seal  —  What  sufficient.  See  Warren  v. 
Lynch,  5  Johns.,  239,  note. 

Protest  of  notary— As  evidence.  The  original  in- 
strument of  protest,  or  a  duly  authenticated  copy, 
of  a  foreign  bill,  is  prima  facie  evidence  of  all  the 
facts  therein  stated  so  far  as  they  come  within  the 
scope  of  the  notary's  official  duty.  Townsley  v. 
Sumrall,  2  Pet.,  170  (27  TJ.  S.,  Book  VII.,  Law.  ed.); 
2  Daniel.  Neg.  Inste.,  sec.  959 :  Abb.  Tr.  Ev.  423. 

In  the  case  of  inland  bills  and  notes,  the  admissibil- 
ity  of  the  protest  or  certificate  is  regulated  by  stat- 
ute in  most  states. 

-ds  to  notice,  it  is  not  the  duty  of  the  notary,  as 
such,  to  give  notice  of  '.dishonor  and,  therefore,  his 
certificate  is  not  evidence  of  the  fact  that  the  notary 
actually  arave  notice,  unless  so  made  by  statute. 
Dickins  v.  Beal,  10  Pet.,  582  (35  U.  S.,  Book  IX.,  Law 
ed.)  Text  books  above  cited. 

Compare,  also,  on  general  subject,  2  Parsons.  N. 
&  B.,  498  :  Austin  v.  Wilson.  24  Vt.,  632;  Gordon  v. 
Price,  10  Ired.  L..385 ;  Sumner  v.  Bowen,  2  Wis.,  524  ; 
Faulkner  v.  Faulkner,  73  Mo.,  327  ;  and  the  various 
state  statutes. 
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tried  at  the  Monroe  Circuit  in  July,  1841,  be- 
fore Dayton,  C.  Judge.  To  the  declaration 
which  contained  the  usual  money  counts,  was 
subjoined  a  copy  of  the  bill  of  exchange.  The 
defendant  pleaded  non  assumpsit,  and  annexed 
to  his  plea  an  affidavit  denying  that  he  had 
received  notice  of  protest.  A  verdict  was  ren- 
dered for  the  plaintiff,  and  the  defendant  now 
moved  for  a  new  trial  upon  a  case.  The  facts 
appearing  upon  the  trial,  are  sufficiently  stated 
in  the  opinion  of  the  court. 
*Mr.  S.  Stevens,  for  defendant.  [*228 
Mr.  G.  H.  Mumford.  for  plaintiffs. 

By  the  Court,  Cowen,  J.  This  is  an  action 
by  the  second  against  the  first  indorser  of  a 
foreign  bill  of  exchange,  drawn  at  Rochester, 
N.  Y.,  on  E.  Williams  &  Co.  of  Boston,  Mass. 
The  bill  was  at  thirty  days  from  date,  and  was 
presented  by  a  Boston  notary  for  acceptance 
several  days  before  maturity.  Acceptance  was 
declined,  and  a  certificate  of  protest  for  non- 
acceptance  drawn  up  in  due  form  by  the  no- 
tary. The  same  certificate  stated  the  due  trans- 
mission of  the  proper  notices  to  the  drawer  and 
indorsers  ;  but  the  notary's  seal  was  not  im- 
pressed upon  wax,  wafer  or  any  tenacious  sub- 
stance. It  was  stamped  upon  the  paper.  In- 
dependently of  this  certificate,  no  sufficient 
proof  of  notice  to  the  defendant  was  given  on 
the  trial. 

It  was  suggested  in  argument  that  the  bill 
should  have  been  presented  for  payment ;  but 
this  was  clearly  unnecessary,  if  notice  of  non- 
acceptance  was  proved.  Chit.  Bills,  372,  Am. 
ed.  of  1839. 

The  other  points  presented  are  much  more 
difficult.  The  first  is,  that  the  notarial  protest 
was  without  any  seal  in  the  common  law  sense 
of  the  term.  No  local  law  of  Mass,  is  shown, 
giving  it  the  force  of  a  seal  in  that  State.  The 
2  R.  S.,  325,  2d  ed.,  sec.  75,  authorizing  seals 
of  courts  and  officers  to  be  made  by  a  direct 
impression  on  paper,  has  no  force  beyond  our 
own  territory.  These  things  being  so,  I  appre- 
hend we  cannot  recognize  the  stamp  in  ques- 
tion as  a  seal,  consistently  with  Warren  v. 
Lynch,  5  Johns.,  239.  True,  the  protest  pro- 
fesses to  be  sealed,  but  the  note  in  Warren  v. 
Lynch  professed  the  same  ;  and  the  scrawl, 
"(L-  S.)"  was  conceded  to  be  valid  as  a  seal  in 
Virginia  where  it  was  made  ;  yet  held,  that  it 
was  inoperative  as  a  seal  here,  because  not  im- 
pressed on  wax,  wafer,  or  some  other  tenacious 
substance. (a)  The  *case  cited  was  aft-  [*22J> 
erwards  followed  in  Andrews  v.  Herriot,4  Cow., 
508,  wherein  the  court  said,  the  question  re- 
lated merely  to  the  remedy;  for  the  contract  so 
sealed  should  have  effect  here,  though  not  as  a 
covenant.(J)  So  in  the  case  at  bar,  we  might 
give  effect  to  the  original  protest,  by  holding  it 
sufficient  under  the  law  of  Mass.,  that  being 
shown.  Indeed,  there  is  considerable  doubt 
whether  any  seal  is  strictly  requisite;  whether 
the  notary's  signature  alone,  that  being  proved 
in  the  ordinary  way,would  not  be  enough  any- 
where. That  the  signature  alone  is  sufficient, 

(a)  As  to  the  doctrine  of  the  several  States,  in  re- 
spect to  what  constitutes  a  seal,  see  Cowen  &  H. 
Notes  to  Phil.  Ev..  1277-1281. 

(ft)  And  see  Douglass,  etal.  v.  Oldham.  6  N.  H.,  150: 
Trasher  v.  Everhart,  3  Gill  &  J..234;  Steele  v.  Curie, 
4  Dana,  382,  383. 
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seems  to  be  clear  under  the  civil  law.  Dora. , 
B.  II..  tit.  1.  art.  29  ;  Id.,  tit.  5,  sec.  5  ;  Post- 
letb.  Die.,  Notary.  And  the  English  notary  is 
a  civil  and  canon  law  officer,  appointed  by  the 
Archbishop  of  Canterbury.  2  Burn.  Eccl.  L., 
Notary;  Byles,  Bills,  146.  Many  of  the  English 
books  mention  the  notary's  signature  as  suf- 
ficient, without  alluding  to  a  seal  as  at  all  nec- 
essary. Molloy  says  simply,  when  speaking  in 
respect  to  the  protest  of  a  foreign  bill,  "It  must 
be  made  in  writing  ;"  Moll.,  B.  II.,  ch.  lO.sec. 
17;  and  that,  "Beyond  seas,  the  protest  under 
the  notary's  hand  is  sufficient."  Id.,  ch.  10, 
sec.  25;  Vide,  also,  Cunningh.  Bills,  40;  Byles, 
Bills,  146;  Mai.,  267,  ed.  of  1656,  ch.  7;  2 
Burn,  ul  supra;  Chit.  Bills,  Am.  ed.  of  1839, 
pp.  862,  642  a;  Anon.,  12  Mod.,  345  ;  Dupays 
v.  Shepherd,  Cas.  t.  Holt,  296,  297.  The  form 
of  a  domestic  protest  required  by  the  Stut.  9 
and  10  Wm.  III.,  ch.  17,  sec.  1,  does  not  im- 
port a  seal.  1  Beawes,  557,  Chit.  ed. ;  1  Selw. 
N.  P.,  337,  Am.  ed.  of  1839;  10  Pick..  Stat.  at 
L.,  141. 

On  these  books  I  should  doubt  a  good  deal 
whether  any  seal  be  necessary  by  the  English 
law  to  authenticate  the  original  protest,  were  it 
not  for  a  late  learned  work  which  has  expressed 
itself  very  strongly  that  it  is,  and  that,  too,  when 
speaking  of  a  protest  for  non-acceptance. 
Brooke,  Office  of  Notary,  73,Lond.  ed.  of  1839. 
28O*]  At  a  previous  *page,  however,  he  ad- 
mits that  notarial  acts  need  not  always  be  un- 
der seal,  but  that  the  notary  may  certify  facts 
or  circumstances  by  a  written  instrument  under 
his  signature  only.  Id.,  p.  7.  What  acts  re- 
quire a  seal,  and  what  not,  he  omits  to  declare. 
Nor  does  he  cite  authorities  showing  that  a  seal 
is  essential  to  a  protest  of  any  kind.  He,  no 
doubt,  however,  speaks  according  to  a  prac- 
tice which  is  almost  universal, when  he  requires 
a  seal  to  the  protest  for  non-acceptance  and  the 
like  protests  in  respect  to  commercial  paper;  a 
practice  which  he  had  extensive  means  of  ob- 
serving as  a  notary  at  Liverpool.  From  what 
I  have  been  able  to  see  of  his  directions  and 
precedents,  I  infer  that  he  considers  a  seal  im- 
portant, if  not  essential,  to  notarial  protests  of 
most  kinds.  This  may  be  so  at  common  law, 
though  I  apprehend  the  form  must,  in  this  re- 
spect as  well  as  every  other.be  received  as  suf- 
ficient, if  it  conform  to  the  law  of  the  place 
where  the  protest  is  made.  Chit.  Bills,  363, 
Am.  ed.  of  1839.  The  protest  is  said  to  be  a 
part  of  the  constitution  of  a  foreign  bill  of  ex- 
change. Id.,  361,  862.  The  form  may.there- 
fore,  be  properly  governed  by  the  lex  loci  con- 
tractus.  Indeed,  where  a  seal  to  the  protest  is 
required  by  that  law,  it  cannot  be  dispensed 
with.  Tickner  v.  Robert*,  11  La.  (Curry),  14  ; 
Vide,  3  Kent.  Com.,  92,  93,  4th  ed. 

But  whatever  be  the  rule  as  to  the  frame  of 
the  original,  when  the  protest  or  an  authenti- 
cated copy  comes  as  evidence,  it  must  claim  to 
be  received  upon  the  footing  of  the  lex  fort. 
Story,  Confl.  of  L.,  528,  2d  ed.,  sec.  634  a,  to 
635  d,  and  cases  there  cited;  Brown  v.  Thorn- 
ton, 6  B.  &  Ad.,  185.  And  it  would  be  going 
too  far  to  say,  contrary  to  what  is  believed  to 
be  the  universal  practice,  that  a  protest,  pur- 
porting to  have  been  made  by  a  notary,  should 
be  received  as  evidence,per«0,  without  a  seal.  In 
King  v.  Scrivener's  (70., 10  Barn.  &  C.,  511;  Ld. 
Tenterden  said  :"Many  documents  pass  before 
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notaries,  under  their  notarial  seal,  which  gives 
effect  to  them,  and  renders  them  evidence  in 
foreign  courts."  In  Las  Caygat  v.  Larionda't 
Syndic*,  4  Mart.  La. ,*283-285,Mathews,[*23 1 
t/.,  said:  "In  case  of  protested  bills  of  exchange, 
the  certificate  of  a  notary  public, authenticated 
by  his  seal  of  office,  is  received  in  the  courts  of 
the  United  States  as  full  proof  of  the  drawee's 
refusal  to  accept  or  pay  the  bill."  Vide,  3 
Kent,  Com.,  93,  4th  ed.,  n.  b.  I  am  not  aware 
of  any  case  wherein  the  protest  has  been  re- 
ceived as,  in  itself,  such  full  proof  without  be- 
ing authenticated  by  seal.  It  may  be  proof, 
perhaps,  where  the  act  first  appears  to  have 
been  done  under  a  local  law  by  an  officer  who 
has  no  official  seal.  Caune  v.  Sagory,  4  Mart. 
La..  81.  But  we  are  asked  to  sanction  its 
reception  as  absolute  proof,  without  any- 
thing appearing  to  excuse  the  want  of  such  a 
formality.  This  we  think  cannot  be  done. 

Suppose  the  protest  had  been  duly  authenti- 
cated, was  the  add^ion  of  a  certificate  stating 
notice  of  protest  t"the  defendant  admissible  ? 
It  was  said  to  be  evidence  by  Johnson,  J.,  in 
Cape  Fear  Bankv.  8tinemftz,\  Hill.L.R.  (S.  C.), 
45  ;  and  what,  I  said  in  HalUday  v.  McDougaU, 
20  Wend.,  85,  is  now  relied  upon,  and  perhaps 
rightly,  as  intimating  an  impression  that  he 
wa?  right.  The  point  decided  in  the  last  case 
was.  however,  that  the  giving  of  notice  being 
the  usual,  not  official  duty  of  the  foreign  no- 
tary, and  he  being  dead, the  entry  in  his  official 
record  of  notice  being  sent  might  be  received 
by  way  of  memorandum  as  secondary  evidence. 
I  admitted  that  it  might  not  be  his  official  busi- 
ness; and  instituted  no  particular  examination 
whether  it  was  or  not.  The  learned  counsel 
for  the  plaintiffs  has  not  been  able  to  furnish 
anything  more  than  what  I  there  mentioned, 
going  to  support  the  notary's  certificate  as  evi- 
dence of  notice.  I  have  been  equally  unsuc- 
cessful after  considerable  search.  On  the  con 
trary,  I  find  it  expressly  asserted  in  Brooke's 
Office  of  Notary,  pp.  79,  139,  that  the  giving  of 
notice  is  no  part  of  his  province  or  duty  as  no- 
tary. In  the  late  case  of  Fitter  v.  Morris,  6 
Whart.,  406,  415,  March  Term,  1841.  this  very 
question  was  a  good  deal  considered  by  the 
Supreme  Court  of  Pa.,  and  they  held,  that 
though  by  the  local  law  of  that  State,  the  giv- 
ing of  notice  is  a  notarial  *act,  and  on  [*2U2 
that  ground  provable  by  bis  certificate.yet  this 
is  an  exception  to  the  common  law.  They, 
therefore,  refused  to  receive  a  notarial  certifi- 
cate made  in  Alabama,  as  evidence  of  notice, 
or  anything  beyond  the  presentment  and  non- 
acceptance.8  I  am  entirely  satisfied  that  such 
is  the  law  of  England  and  this  State. 

It  is  scarcely  necessary  to  observe,  that  our 
statute,  Sess.  56,  p.  395,  relative  to  proof  of  no- 
tice by  certificate,  applies  to  none  other  than 
notaries  of  this  State. 

There  must  be  a  new  trial;  the  costs  to  abide 
the  event. 

New  trial  granted.4 

Seal  —  What  sufficient.  Cited  In  —  8  Hill.  494 :  1 
Denio,  377 :  15  N.  Y.,  90,  163,  225;  8  How.  U.  8.,  464. 

Certificate  of  protest— Sufficiency  of.  Cited  in— 8 
N.  Y.,  445 ;  7  Barb.,  148 ;  51  How.  Pr.,  373 :  7  Bos.,478: 
40  Super.,  198 ;  6  Daly,  462 ;  4  McLean,  246. 

3.— As  to  the  local  law  of  Alabama,  see  Whitman, 
etc.,  v.  Farmers'  Bk.  of  Chattahoochie,  8  Porter,  258. 

4.— See,  Dunn  v.  Adams,  1  Ala.,  527,  N.  S. 
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GATES  v.  WHEELER. 

Action  of  Debt—  When  Nil  Debet  a  Good  Plea. 

Where  a  record  or  deed  is  the  foundation  of  an  ac- 
tion of  debt,  although  extrinsic  facts  are  also  al- 
leged, nil  debet  is  not  a  good  plea. 

Accordingly,  the  declaration  being  in  debt  on  a 
sealed  instrument  by  which  it  was  agreed  that  the 
plaintiff  should  let  his  boat  to  the  defendant  during 
the  season  of  canal  navigation  for  one  dollar  per 
day,  to  be  paid  by  the  defendant  in  monthly  install- 
ments—averring  the  letting  of  the  boat  by  the 
plaintiff,  the  use  of  it  by  the  defendant  a  certain 
number  of  days,  etc.,  held,  on  demurrer,  that  a  plea 
of  nil  debet  was  bad. 

It  seems  that  the  above  rule  extends  to  all  cases 
where  the  plaintiff  declares  in  debt  on  a  sealed  in- 
strument, though  he  may  be  obliged  to  aver  the  ex- 
istence of  extrinsic  facts,  with  the  single  exception 
of  debt  for  rent  upon  a  demise  by  deed. 

Various  cases  recognizing  this  exception,  and  ex- 
plaining the  principle  on  which  it  stands,  cited  and 
considered. 

Where  matter  of  fact  is  the  foundation  of  the  ac- 
tion, and  the  record  or  specialty  mere  inducement, 
as  in  debt  for  an  escape,  or  on  a  devastavit  by  an  ex- 
ecutor, the  plea  of  nil  debet  is  good. 

Semble,  that  if  instead  of  demurring,  the  plaintiff 
joins  issue  upon  an  improper  plea  of  nil  debet  in  an 
action  of  debt  on  a  sealed  instrument,  it  will  put 
him  to  proof  of  every  material  allegation  in  his  dec- 
laration, the  deed  included.  See,  post,  n.  b.  to 

Citations— 1  Saund.  38,  n.  3 ;  276,  n.  1 ;  2  Saund.  298, 
n.  1 ;  Cowp.,  589 ;  2  Salk.,  565 ;  11  Johns.,  474 :  1  Chit. 
PL,  517,  518,  and  n.  I,  ed.  1837;  5  Burr.,  2586;  2  W. 
BL.  683;  Fortes.,  363,  367 ;  8  Johns.,  82;  3  Wend.,  24 ; 
1  Cow.,  670 ;  2  Ld.  Raym,  1500 ;  8  Mod.,  107,  323,  382;  2 
Str.,  778;  4  Bos.  &  P.,  104..  Hardr..  332;  Gould,  PL, 
310,  311,  2d  ed.;  Bull.  JV.  P.,  170.J 

DEBT  demanding  $1,544.  The  first  count 
set  out  a  sealed  agreement  between  the 
233*]  parties,  dated  April  27, 1839,  by  *which 
it  was  agreed  that  the  plaintiff  should  let  his 
boat  to  the  defendant  for  the  season  of  canal 
navigation  for  $1  per  day,  to  be  paid  by  the 
defendant  in  monthly  payments  ;  averring  that 
the  plaintiff  did  let  the  boat  to  the  defendant 
for  the  season,  in  pursuance  of  the  contract ; 
and  the  defendant  by  virtue  of  the  letting  did 
use  the  boat  for  the  season,  amounting  to  216 
days  ;  by  means  whereof  the  defendant  be- 
came and  was  and  still  is  indebted  to  the  plaint- 
iff for  the  use  of  the  boat  in  the  sum  of  $216, 
parcel  of  the  sum  above  demanded.  The  2d  and 
3d  counts  were  substantially  the  same.  The  4th 
count  was,  that  the  defendant  was  indebted  to 
the  plaintiff  in  the  sum  of  $500  for  the  use  and 
occupation  of  a  certain  boat, and  for  goods  sold, 
etc.  Plea  1st,  as  to  the  first  three  counts,  non 
est  factum  ;  2d,  nil  debet  to  the  whole  declara- 
tion. Demurrer  to  the  last  plea,  and  joinder. 

Mr.  C.  Tracy,  for  plaintiff. 

Mr.  G.  B.  Judd,  for  defendant. 

By  the  Court,  Bronson,  J.  When  the  ac- 
tion of  debt  is  founded  on  a  record  or  specialty, 
although  extrinsic  facts  are  alleged,  nil  debet  is 
no  plea.  If  the  defendant  wish  to  question  the 
record  or  deed,  he  must  do  so  directly,  by 
pleading  nul  tiel  record  or  non  est  factum.  But 
when  the  record  or  specialty  is  but  induce- 
ment to  the  action,  and  matter  of  fact  is  the 
foundation  of  it,  the  defendant  may  plead  nil 
debet,  and  put  the  plaintiff  to  prove  the  whole 
declaration.  The  rule  is  a  familiar  one  ;  the 
only  difficulty  is  in  the  application  of  it.  £n 
debt  for  rent  by  indenture,  '  or  for  an  escape, 
or  on  a  devastavit  by  an  executor,  it  has  been 

1— See,  Trustees  of  Dartmouth  College  v.  Clough, 
«  N.  H.,  22. 
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held  that  the  indenture  or  the  judgment  is  bui 
inducement ;  and  that  the  arrears  of  rent,  the 
escape  and  devastavit,  are  the  foundation  of  the 
action.  In  these  cases  nil  debet  is  a  good  plea. 
But  it  is  bad  in  debt  on  a  bail-bond,  or  on  a 
recognizance  of  bail,  or  on  a  town  collector's 
bond,  or  a  specialty  for  not  accepting  and  pay- 
ing for  stock  according  to  contract.  [*234 
In  these  cases  the  bail  or  other  bond,  the  recog- 
nizance and  the  specialty  are  held  to  be  the 
foundation  of  the  action  ;  and  although  ex- 
trinsic facts  are  also  alleged,  the  defendant 
cannot  plead  nil  debet.  1  Saund.,  88,  n.  3  ;  2 
Id.,  298,  n.  1  ;  Warner  v.  Theobald,  Cowp., 
589  ;  Waites  v.  Briggs,  2  Salk.,  565  ;  Minton  v. 
Woodworth,  11  Johns.,  474  ;  1  Chit.  PI.,  517, 
ed.  of  1837  ;  Hart  v.  Weston,  5  Burr.,  2586;  8. 
C..  2  W.  BL,  683  ;  Mills  v.  Bond,  and  Mayhew 
v.  Mayhew,  Fortescue,  363,  367  ;  Bullis  v.  Oid- 
dens,  8  Johns.,  82;  Niblo  v.  Clark,  3  Wend., 
24  ;  Jansen  v.  Ostrander,  1  Cow.,  670  ;  Warren 
v.  Oonsett.  2  Ld.  Raym.,  1500,  reported  also  in 
8  Mod.,  107,  323,  382,  and  2  Str.,  778.  The 
case  last  cited  underwent  great  consideration, 
having  been  argued  three  times,  according  to 
the  report  in  Modern,  and  a  fourth  time,  ac- 
cording to  Strange. 

Although  this  is,  in  some  respects,  much 
like  the  case  of  debt  for  arrears  of  rent,  I  am 
of  opinion  that  the  defendant's  plea  of  nil  debet 
to  the  whole  declaration  cannot  be  supported. 
It  should  have  been  confined  to  the  fourth 
count,  which  is  upon  simple  contract.  The 
general  rule  certainly  is,  that  when  the  plaint- 
iff counts  on  a  specialty,  the  defendant,  if  he 
intends  to  deny  the  execution  of  the  deed,  must 
do  so  by  pleading  non  est  factum;  and  the  case 
of  debt  for  rent,  counting  upon  the  indenture, 
must  be  regarded  as  an  exception.  1  Chit.  PI., 
518,  and  n.  i.  In  debt  for  rent,  although  the 
demise  be  by  deed,  the  plaintiff  may  count 
generally  without  mentioning  the  deed.  1 
Saund.,  276,  n.  \.  This  is  said  to  be  the  only 
case  where  the  plaintiff  can  count  in  that  man- 
ner, and  then  produce  the  deed  in  evidence  in 
support  of  the  declaration.  Atty  v.  Parish,  4 
Bos.  &  P.,  104.  When  the  lease  is  not  men- 
tioned, nil  debet  is,  of  course,  a  good  plea  ;  and 
it  is  also  allowed,  although  the  declaration 
states  a  demise  by  deed.  The  books  are  not 
agreed  as  to  the  ground  on  which  this  excep- 
tion to  the  general  rule  of  pleading  stands. 
Sergeant  Williams  says  the  plea  is  good  "for 
the  foundation  of  the  action  is  a  mere  fact, 
namely:  the  arrears  of  rent ;  *and  the  [*235 
indenture  is  held  to  be  only  inducement, 
which  the  plaintiff  need  not  set  out  in  the  dec- 
laration." 2  Saund.,  298,  n.  1.  Chitty  says, 
the  fact  of  occupation  or  holding  gives  the 
right  to  the  sum  demanded,  and  is  the  founda- 
tion of  the  action  ;  and  the  lease  is  mere  in- 
ducement. 1  Chit.  PI..  517,  ed.  of  1837.  But 
he  afterwards  mentions  this  as  an  exception  to 
the  rule  that  the  defendant  cannot  plead  nil 
debet  where  a  deed  is  the  foundation  of  the  ac- 
tion. Id.,  p.  518,  n.  i.  In  Wilton  v. , 

Hardres,  332,  Hale,  Gh.  B.,  said :  "In  an 
action  of  debt  upon  a  grant  of  rent,  nil  detinel 
is  a  good  plea,  because  the  plaintiff  has  other 
remedy  to  levy  it,  viz.:  by  distress;  but  it  is 
not  a  good  plea  to  an  action  grounded  upon  a 
grant  of  a  bare  annuity,  because  the  grantee 
in  such  a  case  has  no  remedy  by  distress." 
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This  case  is  cited  in  Bull.  N.  P..  170,  where  it 
is  said,  that  in  debt  for  rent  the  defendant  may 
plead  nildebet ;  "for  an  indenture  does  not  ac- 
knowledge a  debt  like  an  obligation,  for  the 
debt  accrues  by  the  subsequent  enjoyment." 
In  Warren  v.  Contett,  2  Ld.  Kaym.,  1500,  the 
court  said,  the  indenture  was  but  inducement 
to  the  action,  and  the  plaintiff  need  not  set  it 
out.  In  Atty  v.  Pariah,  4  Bos.  &  P.,  104,  Sir 
J.  Mansfield  said  the  case  of  debt  for  rent  on 
a  demise  by  indenture  was  the  only  one  where 
the  plaintiff  was  not  obliged  to  declare  on  the 
deed  ;  and  this  exception  "seems  to  have  pro 
ceeded  on  the  ground  that  by  the  demise  an 
interest  had  passed  in  the  land."  Judge  Gould 
says,  in  debt  for  rent :  "It  is  neither  necessary 
nor  usual  to  allege  the  deed  ;  and  if  alleged,  it 
is  but  inducement,  and  therefore  need  not  be 
answered  in  pleading."  He  adds  :  "The  sub 
sequent  occupation  of  the  defendant  under  the 
demise,  is  the  gist  of  the  action  ;  because  rent 
is  considered  as  a  profit  issuing  out  of  land  ; 
and  when  it  is  sued  for  as  a  debt,  the  law  con 
siders  the  debt  as  arising  out  of  the  receipt  of 
the  issues  and  profits  by  the  tenant,  and  not 
from  the  deed."  Gould,  PI.,  310,  311,  2d  ed. 
Enough  has  been  said  to  show  that  the  plea 
of  ml  debet  in  debt  for  rent  by  indenture, 
stands  on  peculiar  grounds,  and  is  an  exccp 
tion  to  the  general  rule  of  pleading  where  the 
23B*]  *plaintiff  counts  on  a  record  or  special- 
ty. We  have  already  seen  that  the  plea  is  not 
allowed  in  debt  on  a  bail  bond,  a  town  col- 
lector's bond,  a  recognizance  of  bail,  or  on  a 
specialty  for  not  accepting  and  paying  for 
stock  according  to  contract,  (a)  And  yet  in  all 
those  cases  it  was  necessary  for  the  plaintiff  to 
go  beyond  the  record  or  specialty,  and  allege 
other  facts  to  make  out  a  cause  of  action.  This 
question  was  discussed  very  much  at  large  in 
the  case  of  Warren  v.  Gannett,  already  cited, 
where,  because  the  plaintiff  was  obliged  to 

(a)  Nor  is  It  allowed  in  debt  on  bond  given  upon 
the  issuing  of  a  foreign  attachment.  Love  v.  Kid- 
well,  4  Blackf ..  553.  And  in  this  case,  Dewey,  J., 
said :  "  There  is  no  distinction,  as  to  the  validity  of 
this  plea,  between  a  single  bill,  and  a  bond  with  a 
condition,  whatever  may  be  the  character  of  the 
condition.  When  the  deed  is  the  foundation  of  the 
action,  although  extrinsic  facts  may  be  mixed  with 
it,  nil  debet  is  not  a  sufficient  plea.  When  the  spe- 
cialty is  but  inducement,  and  matter  of  fact  the 
foundation  of  the  action,  nil  debet  is  a  good  plea.  It 
is  upon  this  principle  that  this  plea  is  allowable  to 
debt  for  rent  reserved  by  indenture  of  demise;  the 
lease  is  the  inducement,  and  the  arrears  of  rent  the 
gist  of  the  action.  It  is,  however,  observable  that 
the  usual  mode  of  declaring  practiced  in  these  cases, 
of  setting  out  a  demise  without  stating  it  to  be  un- 
der seal  when  in  fact  it  is  so  is  an  exception  to  the 
general  rule  of  pleading."  Id.,  554.  The  general 
doctrine  was  applied  in  debt  on  a  bastardy-bond ; 
Trimble  v.  The  State,  Id.,  435 :  and  in  debt  on  a 
sealed  note ;  Boynton  v.  Reynolds,  3  Mo..  79. 

If  ntt  debet  is  not  demurred  to.  however,  it  is  said 
to  be  sufficient  to  put  the  plaintiff  to  proof  of  every 
material  allegation  in  the  declaration,  the  deed  in- 
cluded. IChlt.  PL,  424,  Phil,  ed.,  1828,  citing  Raw- 
lins  v.  Danvere,  5  Esp.,  38,  Anonymous,  2  Wils.,  10, 
and  2  Saund.,  187  a,  n.  2;  see,  also,  2  Stark.  Ev.,  140, 
n.  u,  3d  Am.  ed.;  Dartmouth  College  v.  Clougb,  8 
N.  H..  22.  28:  2  Phil.  Ev.,  168,  7th  ed.:  Jansen  v. 
Ostrander,  1  Cow.,  670,  671,  676.  But  see,  2  Stark.  Ev., 
270,  n.  x,  6th  Am.  ed.,  which  is  thus:  "  It  seems  that 
if  issue  be  taken  on  the  improper  plea  of  ntt  debet, 
to  a  declaration  on  bond,  the  execution  of  the  deed 
stands  admitted.  On  such  an  Issue  taken  in  an  ac- 
tion by  executors,  on  a  bond  to  the  testator,  evi- 
dence was  admitted  of  an  admission  of  the  amount 
of  the  debt  by  the  defendant,  and  the  plaintiffs  re- 
covered without  proof  of  the  bond.  York  Summer 
Assizes,  1827 ;  Cor.  Bayley,  J." 
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aver  that  he  had  transferred  the  stock  pursuant 
to  agreement  and  that  the  defendant  had  made 
default,  it  was  insisted  that  the  specialty  was 
but  mere  inducement  and,  consequently,  that 
the  defendant  *might  plead  nil  debet;  [*237 
but  the  plea  was  disallowed,  the  court  holding 
that  the  action  was  founded  on  the  specialty, 
and  the  particular  facts  were  but  auxiliary  to 
the  deed.  So  in  the  case  at  bar,  although"  the 
plaintiff,  after  setting  out  the  deed,  has  nec- 
essarily averred  the  existence  of  extrinsic  facts, 
to  wit:  that  he  did  let  the  boat  to  the  defend- 
ant in  pursuance  of  the  agreement,  and  that 
the  defendant  used  it  a  certain  number  of  days, 
still  the  action  is  grounded  on  the  deed ;  and  if 
the  defendant  wish  to  deny  that  he  made  it,  he 
must  do  so  by  pleading  non  estfactum. 

It  is  said  that  this  action  is  founded  on  the 
use  of  the  boat — the  deed  being  but  mere  in- 
ducement— and,  therefore,  the  plea  is  good. 
The  same  argument  was  urged,  but  without 
success,  in  Atty  v.  Parish,  already  cited.  That 
was  an  action  of  debt  for  the  use  and  hire  of  a 
ship;  and  the  plaintiff  was  nonsuited,  because 
he  had  not  declared  on  the  deed  of  charter- 
party  under  which  the  ship  was  used.  The 
plaintiff's  counsel  said:  "  The  reason  why  in 
debt  for  rent  it  is  necessary  to  declare  upon 
the  deed  is.  that  the  debt  does  not  arise  from 
the  deed,  but  from  the  occupation.  So,  here, 
the  debt  arises  from  the  use  and  occupation  of 
the  ship,  not  from  the  charter-party.  The  dif- 
ference between  the  two  cases  is,  that  the  one 
respects  land,  and  the  other  a  personal  chat- 
tel." But  this  argument,  though  a  plausible 
one,  did  not  prevail  with  the  court.  Sir  J. 
Mansfield,  Ch.  J.,  thought  it  would  overturn 
all  the  precedents  in  pleading. 

When  the  plaintiff  declares  on  a  sealed  obli- 
gation, whether  in  debt  or  covenant,  although 
he  may  be  obliged  to  aver  the  existence  of  ex- 
trinsic facts  in  order  to  make  out  a  breach  of 
the  agreement  by  the  defendant,  I  recollect  no 
case,  save  that  of  debt  for  rent  by  indenture, 
where  the  defendant  has  been  allowed  to  put 
in  issue  the  existence  of  the  deed  by  any  other 
plea  than  that  of  nan  est  factum;  and  I  think 
we  ought,  not  to  innovate  upon  the  established 
rules  of  pleading. 

Judgment  for  plaintiff. 

Cited  in-H .  &  D.,  171 ;  26  N.  Y.,  271 :  31  N.  J.  L., 
187. 


*JOHNSON  t>.  BURRELL.  [*238 

Action  on  Justices'  Judgment — Sci.  Fa.  to  Re- 
vine —  Within  what  Time  may  be  Brought. 

A  scire  facias  to  revive  a  justice's  judgment  of 
which  a  transcript  has  been  filed  and  docketed,  must 
be  brought  within  six  years  next  after  the  rendition 
of  the  judgment. 

The  provision  of  the  Revised  Statutes  which  de- 
clares, that  all  actions  upon  judgments  rendered 
In  any  court  not  being  a  court  of  record,  shall  be 
commenced  within  six  years  next  after  the  cause 
of  action  accrued,  does  not  apply  to  justices'  judg- 
ments rendered  before  1830.  And  see,  n.  o. 

The  case  of  Fairbanks  v.  Wood.  17  Wend..  329.  ad- 
verted to,  and  the  reporter's  abstract  of  it  corrected. 

Actions  upon  justices' judgments  rendered  before 
;he  Revised  Statutes  went  into  effect,  may  be 
brought  at  any  time  within  twenty  years  from  their 
rendition.  See,  n.  a. 

A  justice's  judgment  rendered  before  1830.  which 
has  been  docketed  in  the  county  clerk's  office,  can- 
not be  revived  by  scire  facias.  And  see,  n.  b. 
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Statutes  affecting  rights  and  liabilities  should  not 
be  so  construed  as  to  act  upon  those  already  exist- 
ing-, unless  the  intention  so  to  act  is  expressly  de- 
clared. 

Citations— 17  Wend.,  329 ;  2  B.  S.,  177,  sec.  129,  3d 
ed.  224,  sec.  18,  sub.  2;  478.  sec.  3. 

ON  error  from  the  Rensselaer  C.  P.  Burrell 
sued  out  a  writ  of  scire facias  from  the  court 
below,  to  revive  a  judgment  rendered  by  a  jus- 
tice of  the  peace  in  his,  B.'s  favor,  against 
Johnson,  which  judgment  was  docketed  and  a 
transcript  thereof  filed  in  the  office  of  the  clerk 
of  Rensselaer  Co.,  October  24,  1827.  The  writ 
was  tested  in  May,  and  returnable  in  Septem- 
ber, 1837.  Johnson  appeared  and  pleaded,  that 
the  judgment  was  rendered  more  than  six 
years  before  the  issuing  of  the  writ.  Burrell 
demurred  to  the  plea,  and  Johnson  joined  in 
demurrer.  The  court  below  gave  judgment 
for  Burrell  upon  the  demurrer,  and  to  reverse 
this  judgment  Johnson  brought  error. 

Mr.  M.  T.  Reynolds,  for  plaintiff  in  error. 

Mr.  S.  Stevens,  for  defendant  in  error. 

By  the  Court,  Cowen,  J.  The  scire  facias 
was  not  barred  by  the  Statute  of  Limitations. 
239*]  Fairbanks  v.  Wood,  17  *  Wend.,  329. 
The  marginal  note  to  this  case  is  wrong,  in 
supposing  that  the  statute  may  operate  after 
1830,  on  a  justice's  judgment  rendered  before, 
even  though  the  suit  be  nqt  brought  till  more 
than  six  years  after  1830.(a)  The  2  R.  S.,  478, 
2d  ed.,  sec.  3,  fixes  a  limitation  of  ten  years  on 
scire  facias  in  courts  of  record  only.  The  2  Id., 
177,  sec.  129,  was  not  intended  to  render  such 
limitation  applicable  to  transcribed  judgments 
in  a  justice's  court.  They  are  left  to  Id.,  224, 
sec.  18,  sub.  2. 

The  only  remaining  question  is,  whether  the 

2  R.  S.,  177,  2d  ed..  sec.  129,  giving  a  scire  fa- 
cias in  this  case,  applies  to  a  judgment  ren- 
dered before  it  passed.  (&)    This  statute  is,  that 
"  every  judgment  of  which  a  transcript  shall 
be  filed  and  docketed  as  herein  directed,  may 
be  revived  by  scire  facias,  in  the  Court  of  C.P. 
of  the  county,  in  the  same  manner,  in  like 
cases,  and  with  the  same  effect  as  if  such 
judgment  had  been  obtained  in  that  court."  It 
is  a  general  rule  that  a  statute  affecting  rights 
and  liabilities,  should  not  be  so  construed  as  to 
act  upon  those  already  existing.     To  give  it 
that  effect,  the  statute  should  in  terms  declare 
an  intention  so  to  act.(e)  Here  it  does  not;  but 
the  language  is  prospective:     "  Every  judg- 
ment of  which  a  transcript  shall  be  filed,"  etc. 
We  think  a  scire  facias  would  not  lie. 

Judgment  reversed. 

Cited  in— 5  Hill,  409 :  2  Sandf .  Ch.,  572 ;  12  N.  Y.. 
307;  25N.  Y.,410;  57  N.  Y.,  437,  438;  58  N.  Y.,304;  1 
Hun,  101 ;  4  Hun,  341 :  20  Hun,  391 :  25  Hun,  39 ;  3 
Barb.,  310:  4  Barb.,  444;  7  Barb.,  449  :  12  Barb.,  587: 
15  Barb.,  184;  17  Barb.,  339;  27  Barb.,  156,  «.;  32  Barb., 
457, 468.  473 ;  49  Barb.,  181 ;  58  Barb.,  164 ;  63  Barb.,  86; 

3  T.  &  C.,  170 ;  3  How.  Pr.,  275 ;  24  How.  Pr.  391 :  40 
How.  Pr.,  142 ;  49  How.  Pr.,  192 ;  65  How.  Pr.,  445  ;  4 
Sandf.,  330;  5  Duer,  188;  5  Rob.,  314;  3  Co.  R.,  229; 27 
Cal.,  159;  22  Minn. ,490. 

(a)  By  the  Revised  Statutes  it  is  enacted,  that  all 
actions  upon  judgments  rendered  in  any  court  not 
being  a  court  of  record,  shall  be  commenced  within 
six  years  next  after  the  cause  of  action  accrued, 
and  not  after.  2  R.  S.,  2d  ed.,  224,  sec.  18.  In  Fair- 
banks v.  Wood,  17  Wend..  329.  it  was  held  that  this 
provision  had  no  application  whatever  to  justices' 
judgments  rendered  before  1830,  and  hence,  actions 
upon  such  judgments  may  yet  be  brought  at  any 
time  within  twenty  years  after  their  rendition.  See, 
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*CONSTANTINE  v.  VAN  WINKLE.  [*24O 

Conveyance  by  Feme  Covert— Acknowledgment 

Though  by  an  ancient  usage  in  the  Colony  of  New 
York,  existing  independent  of  any  statute,  a  feme 
covert  might,  in  conjunction  with  her  husband,  con- 
vey her  interest  in  real  estate  by  deed,  without  re- 
sorting to  the  common  law  mode  of  fine  and  re- 
covery, yet  to  render  the  deed  operative,  an  ac- 
knowledgment of  its  execution  on  her  part  was 
always  essential. 

Accordingly  held,  in  this  case,  that  the  deed  of  a 
feme  covert  and  her  husband,  executed  in  New  Jer- 
sey in  1760,  which  she  had  never  acknowledged  in 
any  form,  was  Inoperative  as  to  those  claiming  un- 
der her. 

Citations— 3  R.  S.,  app.  22,  1st  ed.;  2  Johns.,  230, 
234  ;  15  Johns.,  89, 109,  et  seq. ;  17  Wend.,  119, 128. 129 ; 
2  Kent,  Com.,  150. 

ON  ERROR  from  the  Superior  Court  of  the 
City  of  N.  Y.  The  action  below  was 
ejectment  by  Van  Winkle  against  Constantine, 
to  recover  an  undivided  share  of  certain  prem- 
ises in  said  city,  known  as  lot  No.  182,  Fulton 
St.  The  case  came  here  upon  a  bill  of  excep- 
tions taken  at  the  trial,  presenting  a  great  num- 
ber of  questions,  among  which  was  this :  C^m- 
stantine  claimed  title  through  a  deed  executed 
in  New  Jersey  May  5,  1760,  by  John  Van 
Winkle  and  Jane,  his  wife,  both  of  whom  died 
several  years  before  this  suit  was  brought.  At 
the  date  of  this  deed  the  lot  in  question  be- 
longed to  the  wife  in  her  own  right— the  hus- 
band having  no  other  interest  than  that  of  a 
mere  tenant  by  the  curtesy.  It  did  not  ap- 
pear that  the  deed  had  ever  been  acknowl- 
edged by  the  wife  in  any  form ;  and,  there- 
fore, the  plaintiff  below,  who  claimed  by  de- 
scent from  her,  objected  that  her  interest 
remained  unaffected  by  it.  The  court  below 
allowed  the  objection,  and  the  defendant  there 
excepted. 

Messrs.  £.  Sandford  and  S.  A.  Foote, 
for  plaintiff  in  error. 

Mr.  G.  Wood,  for  defendant  in  error. 

By  the  Court,  Nelson.  Ch.  J.  The  deed  in 
question  was  inoperative  and  void  as  to  the  in- 
terest of  Jane  Van  Winkle,  for  the  want  of  ac- 
knowledgment on  her  part.  It  is  true  that  at 
an  early  period  of  our  colonial  history  a  usage 
*seems  to  have  grown  up,  independent  [*241 
of  any  statute,  under  which  a  feme  covert  was 
allowed  to  convey  her  real  estate  by  uniting 
with  her  husband  in  a  deed  and  acknowledg- 
ing the  same,  without  resorting  to  the  common 
law  mode  of  fine  and  recovery.  This  is  mani- 
fest both  from  legislative  Acts  and  judicial  de- 
cisions. See  Act  of  February  16,  1771,  3  R. 
S.,  App.,  22,  1st  ed. ;  Jackson  v.  Schoonmaker, 
2  Johns.,  230,  234;  Jackson  v.  Gilchrist,  15  Id., 
89,  109,  et  seq.;  Bool  v.  Mix,  17  Wend.,  119, 
128, 129;  2  Kent,  Com.,  150.  But  an  acknowl- 
edgment of  execution  on  the  part  of  the  feme, 
in  some  form,  and  before  some  officer,  has  al- 

Jd.,  330,  per  Nelson,  Ch.  J.,  and  cases  there  cited. 

(It)  The  justices'  Acts  of  1818  and  1*24,  authorized 
the  filing  of  transcripts  and  docketing  of  judgments 
to  make  them  liens  on  real  estate,  but  contained  no 
provision  for  reviving  them  by  scire  facias  or  in  any 
other  manner.  See,  L.  of  1818,  pp.  80,  81,  sec.  9,  and 
L.  of  1824,  p.  290,  sec.  20. 

(c)  See,  Butler  v.  Palmer.  1  Hill.  325. 
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ways  been  deemed  essential.     Here  there  was 
none. 
Judgment  affirmed, 

Revfrsed-fl  Hill,  177. 

Roafflrmed-10  N.  Y.,  422. 

Cited  in-4  N.  Y.,  12, 18,  38 ;  4  Boa..  »5. 


SMITH  AND  WARNER  t>.  STRONG. 

General  Banking  Law — Association*  under — No 
Power  to  Issue  Negotiable  Paper — Indorsee 
Chargeable  with  Notice  of  Illegality. 

Associations  organized  under  the  general  Bank- 
Ing  Law  have  no  power  to  Issue  negotiable  paper  of 
any  kind,  save  under  the  sanction  of  the  Comp- 
troller. 

Negotiable  bills  of  exchange,  especially  those  pay- 
able at  a  future  day,  answer  the  purposes  of  a  cir- 
culating medium,  and  so  are  within  the  restrictions 
of  the  general  Banking  Law  against  the  issuing  of 
unauthorized  paper. 

The  indorsee  of  a  bill  of  exchange,  drawn  by  an 
association  formed  under  the  general  Banking  Law, 
is  chargeable  with  notice  of  its  illegality,  and  can- 
not, therefore,  recover  against  the  indorser. 

The  case  of  Safford  v.  Wyckoff,  1  Hill,  11,  com- 
mented on  and  explained. 

Semhle,  that  special  laws  for  the  creation  of  banks, 
though  not  expressly  declared  to  be  public  in  the 
laws  themselves,  are  nevertheless  so  in  their  own 
nature,  because  affecting  the  general  currency  of 
the  country ;  and  every  citizen  is  bound  to  distin- 
guish between  banks  thus  created  and  those  organ- 
ized under  the  general  Banking  Law. 

Citations— Laws  1841,  p.  358,  sec.  4:  Laws  1840,  p. 
306,  sec.  4 :  1  Hill,  11 ;  2  Inst.,  Ill ;  Dwarr.,  721 ;  15 
Johns.,  381 ;  1  H.  Bl..  618 ;  Chit.  Bills,  278  a.  Am.  ed. 
1839 ;  3  Cow.,  686 :  4  Cr.,  384,  388 ;  1  Cai.  Cas.,  93. 

A  SSUMPSIT  by  the  indorsees  against  the  in- 
J\.  dorser  of  a  bill  of  exchange,  tried  at  the 
Monroe  Circuit,  in  July,  1841,  before  Dayton, 
C.  Judge.  The  bill  was  in  these  words : 

242*]    *"  $1,000. 

Bank  of  Western  New  York, 

Rochester. 

Four  months  after  date  please  pay  to 
the  order  of  Joseph  Strong,  Esq.,  one  thou- 
sand dollars,  and  charge  this  institution. 

M.  F.  REYNOLDS,  Cashier. 
E.  B.  Strong,  Esq.,  Pres't, 

No.  4  Wall  Street,  New  York." 
Indorsed — "Joseph  Strong." 
Written  across — "  E.  B.  Strong,  Pres't. 
Geo. ,  C'r." 

The  plaintiffs  proved  the  signature  of  Rey- 
nolds, the  drawer,  E.  B.  Strong,  the  acceptor, 
and  Joseph  Strong,  the  indorser  of  the  bill, 
and  proved  due  demand  of  the  acceptor  and 
notice  of  non-payment  to  the  indorser.  The 
bill  was  then  given  in  evidence  to  the  jury, 
and  the  plaintiffs  claimed  to  recover  the  amount 
thereof,  with  interest,  being  the  sum  of  $1,029.- 
21.  The  defendant  proved  that  the  Bank  of 
Western  N.  Y.  was  an  association  formed  un 
der  the  general  Banking  Law.  and  that  Rey- 
nolds was  cashier  thereof.  The  defendant's 
counsel  objected  to  a  recovery  upon  the  bill, 
on  the  ground  that  it  was  issued  contrary  to 
the  Act  of  May,  14,  1840.  Sess.  L.  of  1840,  p. 
406,  sec.  4.  The  judge  decided  that  the  plaint- 
iffs were  entitled  to  recover,  and  permitted 
them  to  take  a  verdict,  subject  to  the  opinion 
of  this  court  upon  a  case  to  be  made. 
346 


Mr.  C.  M.  Lee.  for  plaintiffs. 

Messrs.  J.  W.  Gilbert  and  F.  M.  Haight, 

for  defendant. 

By  tfie  Court,  Cowen,  J.  This  is  an  action 
by  the  indorsees  against  the  indorser  of  a  bill  of 
exchange,  at  four  months,  drawn  by  the  Bank 
of  Western  N.  Y.,  an  association  under  the 
general  Banking  Law.  The  defense  was,  that 
the  bill  issued  contrary  to  the  Act  of  1840.  Vide. 
Sess.  L.  of  1841,  p.  358,  sec.  4.  and  Sess  L.  of 
1840,*p.  306,  sec.  4.  It  is  answered, that  [*243 
the  statute  which  prohibits  the  issuing  any 
bill  or  note  except  such  as  shall  be  payable  on 
demand,  does  not  extend  to  bills  of  exchange. 
Perhaps  it  does  not  in  terms.  It  may  be  con 
fined  to  ordinary  bank-bills  and  notes,  and 
leave  an  opening  to  issue  and  circulate  post- 
bills  of  exchange,  while  it  prohibits  post  bank- 
bills  and  notes.  Acts  to  prevent  frauds  sometimes 
use  such  narrow  words  that,  if  literally  con- 
strued, they  may  be  easily  evaded;  and  I  shall 
not  stop  to  inquire  whether  this  be  so  with  re- 
gard to  the  statute  in  question.  I  am  of  opin- 
ion that  negotiable  paper,  in  whatever  form, 
issued  by  institutions  under  the  general  Bank- 
ing Law,  except  with  the  sanction  of  the  Comp- 
troller, is  a  fraud  upon  the  statute  by  which 
they  were  created,  and  upon  the  public  for 
whose  benefit  they  were  restricted  to  circulat- 
ing paper  secured  by  stocks  or  mortgages.  This 
we  held  in  Safford  v.  Wyckoff,  1  Hill,  11.  It  is 
now  said  we  were  mistaken  in  supposing 
that  the  original  statute  meant  to  restrict  the 
issue  of  any  negotiable  paper,  except  ordinary 
bank-bills  or  notes  sent  out  to  circulate  as 
money.  I  then  thought  this  argument  an- 
swered by  the  fact,  that  bills  of  exchange  may 
be  used  as  a  circulating  medium  ;  and  I  in- 
sisted that  the  statute  should  not  be  defrauded 
by  a  mere  change  in  form,  of  the  paper  issue. 
The  Statute  of  Marlbridge,  ch.  6,  forbade  feoff- 
ments  to  the  heir  to  defraud  the  lord  of  his  fee 
in  his  wardship.  And  this  Act  was  so  con- 
strued as  to  comprehend  all  other  modes  of  con- 
veyance— grants,  lease  and  release,  confirma- 
tions, etc. — having  the  same  end  in  view.  2 
Inst.,  Ill;  Dwar.,  721.  But  it  is  insisted  that 
the  supposed  fraud  cannot  be  so  effectually 
practiced  by  bills  of  exchange  as  by  notes  or 
bank  bills.  That  may  be.  The  lord  could  not 
be  so  effectually  defrauded  of  his  wardship  by 
a  confirmation  as  by  a  feoffment,  which  was 
the  stronger  mode  of  conveyance;  but  if  con- 
firmations bad  been  received  as  an  effectual 
evasion  of  the  statute,  the  parties  interested  in 
carrying  on  the  fraud  would  soon  have  dropped 
the  feoffment  and  resorted  to  the  confirmation 
simply  because  they  found  the  courts  would 
*give  it  effect.  It  is  true  that  the  [*244 
drawer  of  the  bill  in  question  does  not,  on  its 
face,  stand  primarily  liable,  as  the  bank  would 
do  if  it  had  made  a  note;  and,  in  this  respect, the 
bill  is  not  the  same  as  a  bank  bill  issued  by  the 
drawer.  Yet  by  issuing  it  without  funds  in  the 
hands  of  the  drawee,  or  by  adding  a  waiver  of 
demand  and  notice,  the  bill  would  have  been 
in  effect  precisely  the  same  when  indorsed  in 
blank  by  the  payee.  The  bank  might  so  have 
shaped  the  bill  as  to  become  an  acceptor,  and 
issued  it  in  that  form.  Even  without  any  such 
device,  bills  of  exchange,  especially  those  pay- 
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able  at  a  future  day,  answer  the  purpose  of  a 
circulating  medium  to  a  considerable  extent; 
while  with  those  devices  (and  they  can  always 
be  superadded  and  be  made  matter  of  general 
notoriety),  the  bank  may  become  and  be  uni- 
versally considered  primarily  liable  as  upon  its 
legal  paper.  In  short,  by  making  ourselves 
judicial  parties  to  such  bills  in  any  form,  we 
sanction  a  fraud  upon  the  statute  to  a  limited 
degree  ;  and  we  give  life  to  a  sort  of  paper 
which  in  its  mutations  may  and  would  become 
an  instrument  for  supplanting  entirely  the 
bank-bills  so  carefully  sought  to  be  secured  by 
the  original  Act,  and  improved  by  that  of  1841. 
To  pronounce  this  attempt  lawful,  would,  in 
my  opinion,  be  effectually  to  sanction  a  fraud 
upon  both  statutes. 

Much  force  was  supposed,  in  argument,  to  lie 
in  the  denial  that  bills  of  exchange  are  used  as 
a  circulating  medium;  and  it  was  said  that  in 
Safford  v.  Wyckoff,  the  argument  rested  on  the 
assumption  that  they  are.  But  it  will  be  seen 
that  the  argument  there  was  rather  that,  by 
giving  effect  to  this  sort  of  paper,  we  should 
make  them  a  circulating  medium  by  conse- 
quence. Such  construction  ought,  to  be  put 
upon  a  statute  as  does  not  suffer  it  to  be  eluded. 
15  Johns.,  381.  Had  it  been  said  they  were  al- 
ready a  circulating  medium,  however,  I  appre- 
hend the  remark  would  not  have  been  far  from 
the  fact.  In  Gibson  v.  Minet,  1  H.  Bl., 569,618, 
Ld.  Ch.  B.  Eyre  said,  speaking  of  honest 
bills:  "They  are  signs  of  valuable  property 
and  equivalent  to  specie,  enlarging  the  capital 
245*J  stock  of  wealth  *in  circulation.''  Bills 
already  equal  to  specie  and  capable  of  circu- 
lating as  freely,  might,  without  any  great  de- 
gree of  inaccuracy,  be  treated  as  a  circulating 
medium  nearly  equal  at  least,  to  the  best  law- 
ful bills  of  these  new  banks.  The  continuation 
of  the  Chief  Baron's  argument  is  not  altogether 
without  application  to  another  view  of  the  case 
before  us.  He  calls  upon  the  merchant  to  con- 
trast the  sort  of  bill  which  he  was  describing 
as  equal  to  specie,  with  "  that  false  coinage  of 
base  paper  money  which  has  been  of  late  forced 
into  circulation,  the  use  of  which  is  to  encour- 
age a  spirit  of  rash  adventure,  a  spirit  of  mo- 
nopoly, a  spirit  of  gaming  in  commerce, luxury, 
extravagance  and  fraud  of  every  kind,  to  the 
ruin  and  destruction  of  those  whose  credulity 
can  be  practised  upon  by  a  false  appearance," 
etc.  Were  it  not  for  the  date  of  the  report,  one 
would  almost  suppose  his  Lordship  to  have  been 
speaking  of  the  times  in  which  we  live.  It  is 
to  avoid  this  false  semblance  of  value  in  our 
circulating  medium  that  the  Legislature  have 
fenced  around  the  institutions  created  by  the 
general  Banking  Law,  both  by  the  charter  of 
their  creation  and  the  Act  of  1840.  It  is  our 
duty  so  to  construe  these  statutes  as  to  suppress 
the  mischief  intended  by  them  to  be  avoided, 
and  advance  the  remedy  which  they  intended 
to  interpose. 

There  is  clearly  nothing  in  the  objection  that 
the  Act  of  1840  is  unconstitutional. 

But  it  is  objected  that,  however  illegal  the 
bill  may  have  been  in  its  origin,  there  is  no  evi- 
dence that  the  plaintiff  took  it  with  notice  of 
the  defect:  and  I  supposed  in  Safford  v.  Wyck- 
off that,  perhaps,  something  was  necessary  be- 
yond the  face  of  the  bill  to  affect  the  indorsee 
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with  notice,  though  I  thought  there  was  enough 
in  that  case.  What  I  said  there  was  obiter;  and 
the  question  was  not  debated  upon  the  argu- 
ment. It  was  quite  equivocal  upon  the  case 
whether  the  objection  of  illegality  was  raised 
by  the  indorser;  whether  the  objection  was  not 
confined  to  the  drawer.  The  case  has  since 
been  more  critically  examined,  and  we  have 
concluded  that  its  better  construction  in  this 
*respect  would  confine  the  objection  to  [*246 
the  drawer;  and  we  modified  the  rule  granting 
a  new  trial  so  as  to  confine  its  effect  to  the 
drawer  only.  This  leaves  the  question  entirely 
open  as  an  original  one,  whether  the  indorsee 
is  bound  to  take  notice  of  the  illegality.  It  is 
said  that  this  stands  written  upon  its  face. 
But  that  is  not  directly  so.  The  holder  sees 
that  the  bill,  being  issued  by  a  bank,  comes 
within  one  of  being  illegal ;  but,  for  aught  he 
may  know  the  bank  was  such  an  one  as,  under 
the  law  of  this  State,  might  draw  a  negotiable 
bill.  There  are  such  Is  it,  however,  consistent 
with  the  vigilance  which  prudent  men  ordina- 
rily exercise  in  the  conduct  of  their  affairs,  to 
suppose,  as  matter  of  evidence,  that  the  pur- 
chaser of  a  bill  of  exchange  purporting  to  be 
issued  by  a  bank  in  this  State,  would  not,  by 
that  circumstance  be  at  least  led  to  a  suspicion 
and  aroused  to  an  inquiry  whether  the  institu- 
tion were  not  a  bank  under  the  general  law  ? 
Such  an  institution  has  a  distinctive  name, 
which  is  generally  known.  The  taker  of  the 
bill  probably  knows  it  from  the  publicity  of 
that  name;  and  his  interest  would  dictate  an 
inquiry  into  the  circumstances  of  the  bank  in 
point  of  solvency.  Such  would  be  the  pru- 
dent and  ordinary  course  of  business,  which  we 
are  to  presume,  as  matter  of  evidence,  was 
followed  ;  and  that  could  not  well  have  been, 
when,  in  connection  with  this,  we  look  at  gen- 
eral information  and  the  intimation  by  the  bill 
itself,  without  acquiring  a  full  knowledge  that 
the  institution  was  of  a  character  inhibited 
from  issuing  the  bill  as  an  act  contrary  to  pub- 
lic policy.  There  is  a  considerable  class  of 
cases  which  hold  such  circumstances  as  ought 
to  excite  suspicion  in  a  prudent  and  careful 
man  to  be  equivalent  to  notice.  Chit.  Bills, 
278  a.  Am.  ed.  of  1839.  On  reflection,  there- 
fore,! am  of  opinion  that  upon  obvious  grounds 
of  presumptive  evidence  we  ought,  in  the  case 
at  bar,  to  intend  knowledge.  Another  ground 
of  presumption,  more  artificial,  I  admit,  but 
perhaps  equally  available  in  law  is,  that  all  the 
banks  in  the  State  authorized  to  issue  bills  of 
exchange  are  created  by  public  laws  generally, 
in  virtue  of  Acts  declared  to  be  public  by 
*themselves;  but  whether  so  or  not,  [*247 
public  in  their  own  nature,  because  affecting 
the  currency  of  the  country.  3  Cow.,  686  ;  4 
Cr.,  384,  388;  1  Cai.  Gas.,  93.  The  conse- 
quence is.  that  every  citizen  is  bound  to  know 
and  distinguish  them  from  banks  under  the 
general  law. 

I  am  of  opinion  that  a  new  trial  should  be 
granted,  the  costs  to  abide  the  event. 

New  trial  granted. 

Distinguished— 17  Barb.,  386. 

Cited  in-2  Hill,  295 ;  4  Hill.  451 :  3  N.  Y.,  33 ;  15  N. 
Y.,  274 ;  2  Keyes,  406 ;  6  How.  U.  8.,  331 ;  3  McLean, 
278 ;  51  Am.  Dec.,  335. 
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FOSHAY  v.  RICHE. 


Action  of  Replevins-Pleading. 

Where,  in  replevin,  the  defendant  avowed  the  tak- 
ing of  the  goods  |n  question  as  the  property  of  A.  to 
which  tin-  plaintiff  pleaded  a  prior  taking  by  him- 
•elf.  iis  sheriff,  upon  a  A.  fa.  issued  aKainst  A,  and 
that,  at  the  time  of  the  taking  complained  of,  he 
possessed  and  detained  the  (foods  to  satisfy  the  ft. 
fa. ;  held,  that  a  replication  protesting  the  issuing 
of  the  H.  fa.,  and  asserting  that  at  the  Mine  when, 
etc.,  the  goods  were  not  lawfully  possessed  and  de- 
tained by  the  plaintiff,  was  bad,  as  neither  denying. 
nor  confessing  and  avoiding  any  fact  alleged  in  the 
plea. 

"HEMURRERto  replication.  The  declaration 
I/  was  in  replevin  for  taking,  etc.,  certain 
goods.  The  defendant  avowed  the  taking,  etc. , 
of  the  goods,  as  the  property  of  one  Miller,  in 
whose  possession  they  were  at  the  time  when, 
etc.  Plea,  a  prior  taking  of  the  goods  by  the 
plaintiff,  as  under  sheriff  of  the  County  of 
Westchester,  on  a  fl.  fa.  issued  against  said 
Miller;  and  that  at  the  time  of  the  taking  com 
plained  of,  he  the  said  plaintiff  held  and  de 
tained  the  goods  in  question  by  virtue  of  the 
fi.  fa.,  and  for  the  purpose  of  satisfying  the 
same.  Replication,  protesting  the  issuing 
of  the  fi.  fa.,  and  asserting  that  the  plaintiff 
did  not,  at  the  time  when,  etc.,  lawfully  hold 
and  detain  the  goods  in  virtue  thereof.  Demur- 
rer and  joinder. 

Mr.  M.  T.  Reynolds,  for  plaintiff. 

Mr.  J.  L.  Tillinghast,  for  defendant, 

248*]  *Per  Curiam.  The  replication  at 
tempts  to  put  in  issue  matter  of  law,  rather 
than  of  fact.  It  protests  the  issuing  of  the./i. 
fa.,  and  then,  without  meeting  the  plaintiff's 
allegation  that,  at  the  time  of  the  taking  com- 
plained of,  he  held  and  detained  the  goods 
under  ti.fi.  fa.  in  virtue  of  a  previous  levy,  it 
simply  asserts  that  he  did  not  lawfully  hold 
and  detain  them.  In  short,  the  replication  nei- 
ther denies  the  matters  alleged  in  the  plea.nor 
does  it  confess  and  avoid  them.  There  must 
be  judgment  for  the  plaintiff. 
Ordered  accordingly. 


BARTHELEMY  &  DEBOUILLON 

v. 
THE  PEOPLE. 

Satisfaction  of  Erroneous  Judgment — No  Bar  to 
Writ  of  Error — Indictment  for  Libel — Insuf- 
ficient Justification —  Truth  no  Defense  unless 
Motive  Good — Evidence — Admitting  Addition- 
al Testimony  after  Close  of — Refusal  not  Sub- 
ject of  Exception. 

Where,  after  conviction  upon  an  indictment  in  a 
Court  of  General  Sessions,  the  defendants  were  sen- 
tenced to  imprisonment  for  a  specified  period,  and 
each  to  pay  a  fine,  etc. :  held,  not  a  ground  for  re- 
fusing to  reverse  the  ji/dgmenton  error,  that,  from 
the  face  of  the  record,  it  appeared  the  defendant's 
term  of  imprisonment  had  expired;  especially  as  it 
was  not  shown  in  any  way  that  the  flnes  baa  been 
satisfied  or  canceled  of  record. 

In  general,  the  intendment  of  law  is  that  a  party 
will  be  damnified  by  an  erroneous  Judgment  stand- 
ing against  him  unreveraed :  and  the  payment  or 

NOTE.  —  Libel— Action  for— Justification  of.  See 
Skinner  v.  Powers,  1  Wend.,  461,  note. 
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satisfaction  of  such  judgment,  is  no  bar  to  a  writ  of 
error  thereon,  even  in  a  case  where  no  restitution 
can  follow  the  reversal. 

\V  IK-HUT  u  judgment  of  nonsuit,  no  costs  being 
awarded,  ia  an  exception  to  the  above  rule,  quaere. 
And  see  n.  it. 

A  libel  containing  general  charges  against  an  in- 
dividual, of  "hardness toward  tin-  pour,"  "dissolute- 
ness of  morals,"  etc.,  purporting  to  be  conch, 
from  instances  of  bad  conduct  previously  narrated 
in  the  publication,  cannot  be  justified  by  proof  of 
other  instances  not  specified  by  the  writer. 

Si-iniiii .  in  a  criminal  prosecution  for  a  libel,  mere 
naked  admissions  made  by  the  party  libeled,  an-  in 
general,  incompetent  evidence  against  the  people, 
<  v<n  to  establish  facts  tending  to  a  justification. 
Otherwise  as  to  con  venations  or  declarations  which 
are  a  part  of  the  res  aextas. 

To  show  a  witness'  Fncompetency  from  a  defect  of 
religious  belief,  his  conversations  or  declarations  on 
religious  topics  are  admissible. 

Where  the  state  of  mind,  sentiment  or  disposition 
of  a  person,  at  a  given  period,  become  pertinent 
topics  of  inquiry,  his  declarations  and  conversa- 
tions, being  a  part  of  the  res  ge«ta>.,  may  be  resort,  •! 
to.  See,  post,  n.  b. 

*Where,  on  the  trial  of  a  cause,  the  proofs  [*249 
have  once  been  closed,  the  refusal  of  the  court  to 
allow  them  to  be  opened  with  a  view  to  further  tes- 
timony, cannot  form  the  subject  of  a  bill  of  excep- 
tions, it  being  matter  resting  entirely  in  discretion. 

Semble,  that  on  error  brought  by  two  of  three  de- 
fendants jointly  convicted  of  a  conspiracy  to  pub- 
lish a  libel,  the  former  have  the  right  to  avail  them- 
selves of  an  erroneous  rejection  of  evidence  tending 
to  exculpate  their  alleged  co-conspirator  as  having 
acted  from  "good  motives  and  forjustiflableends;" 
for  proof  of  his  innocence  may  inure  to  their  bene- 
fit. 

It  is  no  defense  to  a  prosecution  for  publishing  a 
libel,  that  the  matters  contained  in  it  are  true,  un- 
less it  be  further  shown  that  the  publication  was 
made  from  ''good  motives,"  etc. 

A  conspiracy  to  publish  what  is  true  of  an  indi- 
vidual is  not  criminal,  if  the  parties  act  from  "good 
motives  and  for  justifiable  ends." 

Semble,  in  a  prosecution  for  conspiracy  to  publish 
a  libel  imputing  certain  moral  offenses  to  a  clergy- 
man, after  evidence  has  been  given  tending  to  show 
the  truth  of  the  imputations,  the  character  of  the 
accused  for  good  morals,  great  piety,  or  a  laudable 
aversion  to  hypocrisy  in  general,  may  be  shown  with 
a  view  to  the  question  of  motive. 

But  a  mere  proposition  to  prove  good  character, 
without  specifying  what  kind  of  character  is  in- 
tended, is  too  vague  and  indefinite,  and  may  prop- 
erly be  rejected. 

Citations— 2  Johns..  8,  9 ;  14  Pet..  448,  463 :  Const., 
art.  7,  sec.  8;  1  R.  S  .  45,  2d  ed. ;  1  Phil.  Ev.,  177,  and 
the  Notes,  Cow.  &  H.  ed. 

ON  error  from  the  General  Sessions  of  the 
City  and  County  of  N.  Y.,  Barthelemy 
and  De  Bouillon,  plaintiffs  in  error,  together 
with  one  John  Collon,  were  convicted  before 
the  General  Sessions  of  the  City  and  County  of 
N.  Y..  in  June.  1840,  on  an  indictment, "the 
first  count  of  which  charged  a  conspiracy  to 
publish  a  libel  with  a  view  to  extort  money 
from  the  Rev.  A.  Verren,  a  clergyman  in  the 
City  of  N.  Y.,  and  the  second  count  charged 
the  simple  publication  of  the  libel.  The  court 
thereupon  sentenced  Barthelemy  to  imprison- 
ment in  the  Penitentiary  for  nine  months,  and 
De  Bouillon  to  the  like  imprisonment  for  one 
year.  They  also  imposed  a  fine  of  $250  upon 
each;  and  sentenced  them  to  commitment  till 
their  fines  should  be  respectively  paid. 

In  the  first  count  of  the  indictment  the  libel 
was  described  in  a  general  way,  as  a  book  call- 
ing Mr.  Verren  a  hypocrite,  slanderer,  etc., 
and  imputing  to  him  certain  immoralities, 
such  as  adultery,  seduction,  hardness  toward 
the  poor,  etc.  The  second  count  set  forth 
copious  extracts  from  the  book, which  detailed 
with  great  particularity  the  *conduct  [*25O 
and  language  of  Verren  in  respect  to  his  pa- 
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rishioners  and  others,  at  various  times  and 
places,  calling  him  an  impostor,  and  conclud- 
ing thus:  "  We  wished  to  establish  four  prin- 
cipal points:  1.  Hardness  toward  the  poor;  2. 
Dissoluteness  of  morals;  3.  Immorality  in  his 
principles  ;  4.  Habits  of  vice  and  calumny. 
We  think  we  have  accomplished  this,  "etc.  The 
book  was  entitled:  "  Rev.  Anthony  Verren, 
Pastor  of  the  French  Episcopal  Church  of  the 
Saint  Esprit  at  New  York— Judged  by  his 
works." 

At  the  trial,  the  publication,  distribution  and 
general  sale  of  the  book  were  shown;  and  evi- 
dence given  tending  to  prove  the  conspiracy 
charged  in  the  first  count.  In  respect  to  some 
of  the  charges  in  the  libel,  no  attempt  to  prove 
their  truth  was  made.  The  defendants  below, 
however,  endeavored  to  show  that  Verren  had 
been  guilty  of  writing  and  sending  anonymous 
letters,  of  a  slanderous  and  obscene  character; 
that  he  had  acted  with  hardness  and  rudeness 
toward  certain  of  his  parishioners,  viz.:  Mr. 
and  Mrs.  Barbelet,  in  withholding  their  due 
share  of  a  charitable  fund  provided  by  his 
congregation  and  placed  under  his  control;  and 
that  he  had  seduced  and  been  guilty  of  crim- 
inal intercourse  with  the  wife  of  De  Bouillon. 
Considerable  evidence  was  addressed  to  the 
jury,  tending,  on  the  one  hand,  to  establish 
these  charges,  and  on  the  other  to  disprove 
them.  In  the  course  of  the  trial,  the  defend- 
ants' counsel  proposed  to  inquire  of  one  Helie, 
as  to  a  statement  or  declaration  made  to  him 
by  Verren.  This  was  excluded  on  the  ground 
that  Verren  had  not  yet  been  examined  as  a 
witness.  The  witness  was  then  asked  by  de- 
fendant's counsel,  what  conversations  he  had 
had  with  Verren  relative  to  American  ladies? 
This  also  was  excluded ,  on  the  ground  of  its  be- 
ing a  general  inquiry  into  matters  not  set  forth 
in  the  libel.  The  defendants'  counsel  next  in- 
quired of  the  witness  what  he  had  heard  Ver- 
ren say  in  regard  to  his  motive  in  procuring 
the  charge  of  his  church  in  N.  Y.  ?  On  being 
called  upon  to  disclose  what  was  expected  to 
be  proved  by  the  answer  to  this  question,  the 
defendant's  counsel  said,  they  intended  to 
25 1*]  *show  that  Verren  avowed  his  motive 
was  to  make  money;  and  thus  lay  the  founda- 
tion for  inferring  that  he  was  a  hypocrite.  The 
inquiry  was  objected  to  and  overruled.  The  de- 
fendants' counsel  then  put  the  following  ques- 
tions to  the  witness;  Did  not  Mr.  Verren  state 
to  you  that  in  preparing  his  sermons  he  had 
purloined  from  Voltaire,  and  that  if  the  mem- 
bers of  his  church  knew  it  they  would  turn 
him  out  of  doors?  Have  you  ever  heard  Mr. 
Verren  call  his  father-in-law  a  d — d  old  ras- 
cal? Have  you  ever  heard  Mr.  Verren  advise 
any  person  to  buy  goods  and  then  cheat  the 
seller  out  of  his  pay?  Did  Verren  admit  to  you 
that  he  had  had  intrigues  with  ladies  in  France, 
or  Ferney?  These  questions  were  severally 
overruled  ;  and  the  defendants'  counsel  next 
asked  the  witness  whether  Verren  had  admit- 
ted himself  to  be  an  impostor?  This  was 
excluded,  on  the  ground  of  its  not  being 
coupled  or  proposed  to  be  coupled  with  any 
charge  contained  in  the  libel  and  therein 
referred  to  as  establishing  the  character  of  an 
impostor.  The  defendants'  counsel  then  pro- 
posed to  inquire  of  the  witness,  if  Verren  had 
not  admitted  that  he  had  written  or  intend- 
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ed  to  write  anonymous  letters?  The  object  of 
this  inquiry,  as  avowed,  was,  to  establish  the 
general  charge  in  the  libel  of  "  Habits  of  vice 
and  calumny. "  It  was  overruled  on  the  ground, 
that  the  general  charge  referred  to,  purported 
to  be  a  deduction  from  certain  facts  previous- 
ly detailed  in  the  libel,  and  that  the  question 
propounded  was  not  confined  to  those  facts. 
The  witness  was  then  asked  by  the  defendants' 
counsel,  whether  Verren  had  not  admitted  that 
he  had  charged  of  one  of  the  vestrymen  of  his 
church  with  stealing  money  from  him?  This 
was  also  objected  to  and  overruled. 

The  counsel  for  the  defendants,  for  the  pur- 
pose of  showing  the  good  motives  of  Barthel- 
emy  in  making  the  publication  in  question, 
proposed  to  prove  that  he  was  a  man  of  litera- 
ry habits.  This  was  objected  to  and  over- 
ruled; whereupon  the  defendant's  counsel,  for 
the  like  purpose,  proposed  to  show  that  Bar- 
thelemy  was  a  man  of  good  character — that  he 
had  sustained  a  good  character  in  France,  and 
*subsequently  in  this  country;  but  the  [*252 
court  excluded  the  evidence.  The  defendants' 
counsel  next  proposed  to  prove  the  four  gen- 
eral conclusions  stated  in  the  book  in  question 
as  the  "principal  points"  thereby  sought  to  be 
established,  viz.:  1.  Hardness  towards  the 
poor  ;  2.  Dissoluteness,  etc. ;  3.  Immorality, 
etc. ;  4.  Habits  of  vice,  etc.  This  they  avowed 
their  intention  of  doing,  not  by  evidence  of 
the  circumstances  detailed  in  the  book  as  tend- 
ing to  those  conclusions,  but  by  proving  other 
facts  not  mentioned  in  the  book.  The  evi- 
dence was  objected  to  and  overruled.  The 
defendants'  counsel  then  offered  to  prove  the 
good  character  of  Collon;  which  offer  was  also 
overruled. 

In  the  course  of  the  trial,  John  Granger  was 
sworn  as  a  witness  on  the  part  of  the  people, 
and  gave  material  testimony  against  the  de- 
fendants. After  the  testimony  was  closed,  by 
the  consent  of  all  parties  the  court  adjourned 
for  the  day,  reserving  the  right  of  Collon  to 
examine  one  Felix,  should  he  appear  before 
the  summing  up  commenced.  On  the  court  as- 
sembling the  next  day,  De  Bouillon's  counsel 
moved  to  open  the  proofs  with  a  view  to  im- 
peach the  character  of  Granger,  upon  an  affi- 
davit of  De  Bouillon  that  Granger's  testimony 
was  untrue  and  a  surprise  upon  him.  Verren 's 
affidavit  was  read  in  opposition  to  De  Bouil- 
lon's, and  the  court  overruled  the  motion. 

To  each  of  the  several  decisions  above  men- 
tioned, the  defendant's  counsel  excepted.  They 
also  excepted  to  the  recorder's  charge  to  the 
jury,  and  to  his  refusal  to  charge  as  requested; 
but  as  these  exceptions  were  deemed  clearly 
unfounded,  and  were  apparently  not  much  re- 
lied on  by  the  counsel  who  argued  the  case  at 
bar,  it  is  deemed  unnecessary  to  present  the 
matters  to  which  they  related,  in  detail.  After 
judgment  in  the  court  below,  the  defendants 
De  Bouillon  and  Barthelemy  brought  error 
to  this  court. 

Messrs.  H.  M.  Western  and  C.  DeWitt, 
for  the  plaintiff  s  in  error.insisted  that  the  court 
erred  in  denying  the  motion  to  admit  testimo- 
ny *impeaching  the  character  of  Gran-  [*253 
ger.  The  discretion  which  a  court  has  in  this 
respect  is  not  an  arbitrary,  but  a  legal  discre- 
tion, and  it  must  be  soundly  and  judiciously 
exercised.  An  abuse  of  discretion,  where  a 
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discretionary  power  exists,  or  a  refusal  to  grant 
relief  under  circumstances  clearly  entitling  j 
party  to  relief,  is  error,  and  constitutes  good 
matter  for  an  exception.  In  the  course  of  the 
discussion  on  this  point,  the  cdunsel  cited  and 
commented  on  Mercer  v.  Sayre,  7  Johns.,  306; 
Clark  v.  Vorct,  15  Wend.,  193,  and  Cowen  and 
H.  Nota  to  Phil.  Ev.,  pp.  717,  718. 

They  next  insisted  that  the  court  erred  in 
rejecting  the  offered  testimony  as  to  the  good 
character  of  Barthelemy.  It  was  competent 
under  the  count  charging  a  conspiracy  to  ex- 
tort money,  as  a  circumstance  to  rebut  the  idea 
of  his  having  acted  from  the  motive  imputed. 
It  was  also  competent  under  the  count  for  pub- 
lishing the  libel  in  question.  We  attempted  to 
justify  the  libel ;  and  a  fair  question  was  raised 
by  the  evidence  whether  the  attempt  had  not 
been  successful.  Enough  was  proved  at  the 
trial  to  warrant  the  submission  of  that  ques- 
tion to  the  jury.  Indeed,  non  constat  that  the 
jury  were  not  entirely  with  us  on  that  point, 
and  found  the  defendants  guilty  because, 
though  they  had  published  the  truth,  it  had 
not  been  done  from  "good  motives,  and  for 
justifiable  ends.'"'  Truth  itself  may  be  libelous, 
if  published  from 'bad  motives,  and  for  pur- 
poses which  the  law  condemns.  In  this  view, 
therefore,  the  good  character  of  Barthelemy 
would  have  come  powerfully  to  his  aid,  and  he 
had  a  right  to  invoke  it.  But  the  rule  now  is, 
that  good  character  may  always  be  shown  by 
the  prisoner  in  a  criminal  prosecution.  Its 
weight  and  effect  are  matters  for  the  consider- 
ation for  the  jury.  We  also  submit  that  the 
court  erred  in  rejecting  evidence  of  the  char- 
acter of  Collon.  There  could  have  been  no  con- 
viction of  any  of  the  defendants  for  a  conspir- 
acy, unless  Collon's  guilt  was  established;  and 
whatever  tended  to  exculpate  him,  was  mate- 
rial for  the  rest. 

Again;  the  court  erred  in  ruling  that  the  de- 
254*]  fendants  *were  not  at  liberty  to  prove 
the  truth  of  the  four  general  conclusions  stated 
in  the  book  without  reference  to  any  facts  par- 
ticularly detailed  therein.  The  writer  says: 
"We  wish  to  establish  four  principal  points, 
viz.:  1.  Hardness  toward  the  poor;  2.  Disso- 
luteness, etc. ;  3.  Immorality,  etc. ;  4.  Habits 
of  vice  and  calumny."  It  is  submitted  that 
these  general  conclusions  constitute  the  very 
gist  of  the  libel.  To  establish  them,  was  the 
whole  design  of  the  book  ;  and  the  writer  ex- 
pressly avows  this.  We.  therefore,  contend 
that  anything  tending  to  show  these  charges 
true,  should  have  been  admitted  in  justifica- 
tion. Moreover,  it  is  plain  that  the  writer  in 
these  general  charges  or  conclusions  was  speak- 
ing of  habits,  prevailing  dispositions  or  mo- 
tives. It  is  a  perversion  of  the  entire  scope 
and  tenor  of  the  book,  to  assume  that  he  de- 
signed to  produce  conviction  only  of  the  in- 
stances of  guilt  detailed.  On  the  contrary, 
this  was  evidently  the  smallest  part  of  his  ob- 
ject. He  narrates  an  instance  or  two,  and  then 
alludes  to  others  which  are  not  particularized. 
His  aim  was  not  at  facts  merely,  but  at  mo- 
tives and  thoughts;  not  at  isolated  instances, 
but  habitual  practices.  The  number  of  facts 
related,  tending  to  either  one  of  the  general 
conclusions  is  very  small — not  enough,  if  taken 
by  themselves,  to  show  a  habit;  and  yet  the 
habit  is  charged;  indeed,  it  is  the  main  charge. 
850 


Suppose,  for  illustration,  A  publishes  of  B 
that  he  is  guilty  of  habitual  lewd  ness;  that  be 
is  lascivious  in  disposition  and  heart;  and  for 
proof  of  this  charge,  A  says,  that  "among 
many  other  instances  which  I  might  cite  and 
can  establish,  I  select  two, the  least  offensive  of 
all"— specifying  and  describing  these  two,  and 
concluding  with  the  general  charge  with  which 
he  commenced.  Can  it  be  pretended  that  A, 
if  prosecuted,  would  be  confined  in  his  justifi- 
cation to  the  two  instances  narrated?  We  think 
not. 

The  counsel  further  contended,  at  consider- 
able length,  that  the  court  below  erred  in  over- 
ruling the  several  questions  put  to  the  witness 
Helie.  They  submitted,  moreover,  that  there 
was  error  in  the  charge  to  the  jury,  as  well  as 
in  the  refusal  to  charge. 

*Mr.  J.  R. Whiting,  District  Atty..[*255 
for  the  people,  insisted  that  the  writ  of  error 
could  not  be  sustained  in  this  case,  inasmuch 
as,  on  the  face  of  the  record,  it  appeared  the 
defendant's  term  of  imprisonment  in  the  peni- 
tentiary had  elapsed,  and  so  the  sentence  pro- 
nounced by  the  court  below  was  satisfied.  He 
also  controverted  in  detail  the  several  propo- 
sitions advanced  by  the  counsel  for  the  plaint- 
iffs in  error.  As  the  main  drift  of  his  argument, 
however,  was  substantially  in  accordance  with 
the  views  expressed  in  the  opinion  of  the  court, 
it  is  thought  proper  not  to  insert  it. 

By  the  Court,  Cowen,  J.  To  the  prelim- 
inary objection  raised  by  the  district  attorney, 
viz.:  the  writ  of  error  must  fail,  because  it  ap- 
pears on  the  face  of  the  record  that  the  term 
of  confinement  in  the  penitentiary  to  which 
the  plaintiffs  in  error  were  sentenced  has 
elapsed,  and  so  the  sentence  passed  upon  them 
by  the  court  below  satisfied,  there  are  two  an- 
swers. They  were  not  only  sentenced  to  im- 
prisonment, but  each  was  also  fined;  and  it  is 
not  apparent  on  the  record  that  the  fine  of  ei- 
ther has  been  paid.  If  it  were  necessary ,  there- 
fore, to  warrant  their  calling  on  this  court  for 
a  reversal,  that  they  should  show  the  imme- 
diate pressure  of  an  unsatisfied  judgment 
upon  them,  we  see  enough  in  the  fines  uncan- 
ce  ed  of  record.  But  the  payment  or  satisfac- 
tion of  an  erroneous  judgment  against  a  party, 
can  never  be  allowed  as  a  bar  to  a  writ  of  er- 
ror, even  in  a  case  where  we  must  see  that  no 
restitution  could  follow  the  reversal  as  a  legal 
consequence,  and  no  costs  be  recovered.  An 
erroneous  judgment  against  him  is  an  injury 
per  se,  from  which  the  law  will  intend  he  is  or 
will  be  damnified  by  its  continuing  against 
aim  unreversed.  There  may  be  exceptions  to 
the  rule,  as  in  case  of  a  nonsuit,  no  costs  be- 
ing awarded;  Monnell  v.  Welter.  2  Johns.,  8, 

</)  but  a  judgment  on  the  merits  is  conclusive 
•between  the  parties,  and,  if  not  by  [*256 
direct,  it  may  be  followed  by  remote  conse- 
quences actually  injurious.  In  some  cases  of 
libel,  an  erroneous  conviction  at  the  suit  of  the 

(a)  In  the  case  cited,  the  plaintiff  In  error  was  non- 
iuited  before  a  justice  of  the  peace,  and,  us  was 
•i> -l<l,  erroneously;  but  as  no  costs  were  awarded 
iiruinst  him.  the  court  refused  to  interfere,  either 
:>y  way  of  affirmance  or  reversal,  sayingr,  that  the 
iudprment  below  was  incomplete.  They  speak  also 
of  their  inability  to  restore  the  party  to  the  state  he 
was  in  when  the  nonsuit  was  granted ;  and  that  the 
object  of  the  plaintiff  in  error  was  merely  to  throw 
a  bill  of  costs  on  the  defendant.  In  a  case  imme- 
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people  might,  unless  reversed,  by  forever  con- 
cluding the  defendant,  materially  affect  the 
profits  to  be  otherwise  derived  from  the  sale 
of  a  valuable  literary  work.  There  is  no  doubt, 
therefore,  that  the  plaintiffs  in  error  have  a 
right  to  demand  a  consideration  of  the  excep- 
tions which  they  took  to  the  proceedings  of 
the  court  below. 

The  exception  to  the  charge  of  the  recorder 
was  clearly  ill  taken;  and  so  of  the  exception 
that  he  refused  to  charge  as  requested  by  coun- 
sel. And  to  some  offers  of  evidence  an  obvious 
objection  was  suggested  by  the  court  below. 
The  proposition, for  instance,  to  establish  hard- 
ness of  the  plaintiff  towards  the  poor,  disso- 
luteness in  his  morals,  immorality  in  his  prin- 
ciples, and  habits  of  vice  and  calumny,  by 
instances  of  conduct  not  detailed  or  alluded  to 
in  the  book,  were  inadmissible,  for  the  reason 
that  all  these  were  imputed  as  conclusions  de- 
ducible  from  particular  instances  enumerated 
257*]  and  arranged  in  the  book  witha*view 
to  the  establishment  of  those  conclusions. 
Most  clearly,  the  defendants  below  had  no 
right  to  depart  in  their  proof  from  the  circum- 
stances they  had  set  forth.  They  say,  for  in- 
stance, Verren  wrote  and  sent  anonymous  let- 
ters of  a  certain  character;  therefore,  he  was 
guilty  of  calumny  and  obscenity.  To  allow 
proof  of  other  instances,  such  as  defamatory 
and  obscene  conversations,  would  be  to  vio- 
late the  well  settled  rule,  that  to  justify  a  slan- 
der, charging  a  specific  offense,  you  shall  not 
be  permitted  to  prove  another,  though  of  the 
same  character. 

Upon  the  same  principle,  I  am  also  inclined 
to  think,  the  court  below  were  right  in  exclud- 
ing the  testimony  which  was  offered,  having 
a  tendency  to  show  that  Verren  was  an  impos- 
tor. True,  he  is  called  an  impostor  in  the  book, 
not,  as  in  other  instances,  by  way  of  express 
conclusion  from  the  circumstances;  but  the 
charge  amounts  to  that  in  fair  construction. 

Several  of  the  questions  proposed  to  be  ad- 
diessed  to  Helie  were,  therefore,  improper,  as 

diately  succeeding  the  above,  in  the  same  volume, 
Smith'v.  Sutts,  2  Johns.,  9,  the  court  held,  that  a 
certiorari  will  lie  to  reverse  a  justice's  judgment  of 
nonsuit  when  costs  are  awarded.  These  decisions 
have  sometimes  been  interpreted  as  maintaining1  the 
general  proposition,  that  error  will  in  no  case  lie  to 
reverse  a  judgment  of  nonsuit,  provided  the  plaint- 
iff has  not  been  injured  by  being  subjected  to  the 
payment  of  the  defendant's  costs.  A  doctrine  the 
direct  contrary  of  this  seems  to  have  been  applied 
in  the  subsequent  case  of  Lovell  v.  Evertson.  11 
Johns.,  52.  There,  the  action  was  tried  in  the  C.  P., 
and  the  plaintiff  was  erroneously  nonsuited.  On  er- 
ror brought,  the  judgment  was  reversed,  though 
there  was  no  award  of  costs  upon  the  record  in  the 
court  below  against  the  plaintiff ;  and  this,  upon  the 
express  ground,  that  the  plaintiff  in  error  was  ag- 
grieved "  by  being  defeated  of  his  right  of  action  in 
that  suit,and  of  his  costs  for  prosecuting  the  same." 
Otherwise,  where  the' plaintiff  has  submitted  to  a 
nonsuit  in  the  court  below.  Evans  v.  Phillips,  4 
Wh.,  73  ;  see,  also,  Van  Wormer  v.  Mayor,  etc.,  of 
Albany,  18  Wend.,  169, 172, 173,  per  Walworth,  Chan- 
cellor ;  and  per  Duller .J".,  in  Kempland  v.  Macauley, 
4  T.  R.,  436,  437. 

(b)  In  most  cases,  where  the  state  of  mind,  senti- 
ment or  disposition  of  a  person  at  a  particular  peri- 
od, become  pertinent  topics  of  inquiry  in  the  course 
of  legal  proceedings,  resort  may,  and  frequently 
must  be  had  to  his  declarations  and  conversations. 
These  seem  to  come  in,  under  such  circumstances, 
as  part  of  the  res  gestce.  An  obvious  instance  is  the 
case  of  alleged  insanity.  See  United  States  v.  Sharp, 
et.al.,  1  Pet.  C.  C.,  118;  State  v.  Scott,  1  Hawk.,  24. 
The  necessity  of  sometimes  allowing  a  resort  to  this 
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having  no  relevancy  to  instances  stated  in  the 
book,  while  others  were  entirely  irrelevant,  in 
all  respects;  and  I  think  the  whole  were  prop- 
erly excluded  on  one  or  the  other  of  these 
grounds. 

There  is,  I  apprehend,  also  another  ground 
on  which  several  of  those  questions  were  inad- 
missible. Some  of  them  respected  the  naked 
admissions  of  Verren — such  as  that  he  was  an 
impostor;  that  he  was  in  a  particular  situation 
at  a  certain  place;  that  he  had  intrigues  with 
ladies  at  Prance  and  Ferney,  etc.  The  admis- 
sions were  not  in  themselves  facts,  going  to 
establish  the  vicious  attributes  imputed  by  the 
book  or  any  others.  In  respect  to  such  ques- 
tions, it  seems  to  me,  therefore,  the  objection 
of  the  district  attorney  comes  with  great  force 
that  they  sought  for  naked  declarations.  Ob- 
scene or  slanderous  conversations,  serious  ar- 
guments against  the  truth  of  revelation,  and  the 
like,  might  have  been  pertinent ;(b)  as  we  re- 
ceive *arguments  in  favor  of  atheism,  [*258 
coming  from  a  witness,  to  show  his  incompe- 
tency  from  defect  of  religious  principle,  (c) 
Such  declarations  are  a  part  of  the  res  gestce. 
But  I  am  not  prepared  to  concede  that,  when  the 
people  have  instituted  a  criminal  prosecution, 
they  lie,  in  any  case,  at  the  mercy  of  mere 
naked  admissions  made  by  the  party  injured, 
when  they  do  not  introduce  him  as  a  witness. 

Whether  further  testimony  should  have  been 
heard  in  the  cause  after  the  proofs  had  been 
closed  and  the  court  below  adjourned,  touch- 
ing Granger's  character,  or  any  other  question 
in  the  cause,  was  so  entirely  a  matter  of  dis- 
cretion with  the  court,  that  the  defendants 
could  not  have  been  entitled  to  a  bill  of  excep 
tions  under  any  circumstances,  on  the  ground 
of  the  court's  refusal  to  open  *the  [*259 
proofs.  Phila.  &  Trenton  R.  R.  Co.  v.  Slimp- 
son,  14  Pet.,  448,  463. (d) 

But  there  was  an  offer  to  prove  the  good 
character  of  both  Barthelemy  and  Collon. 
And  it  is  truly  said,  by  the  counsel  for  these 
plaintiffs  in  error,  that  in  answer  to  the  first 

species  of  evidence,  even  as  in  favor  of  the  declar- 
ant, was  recognized  and  illustrated  in  Darby's 
Admr,,  etc.,  v.  Rice,  2  Nott  &  McC.,  596.  "  For  in- 
stance." says  the  court,  Id..  599,  "if  it  should  be- 
come a  question  whether  the  party  knew  the  mul- 
tiplication table,  it  could  only  be  established  by 
hearing  him  repeat  it ;  what  he  has  said  therefore 
must  be  resorted  to,  to  prove  that  he  knew  it."  In 
Lightner  v.  Wike,  4  Serg.  &  R.,  203, 206,  207,  a  witness 
swore  that  the  testator  had  made  confidential  com- 
munications to  him  relating  to  the  family  affairs  of 
the  former ;  and  the  testator's  declarations,  by 
which  he  showed  suspicion  of  the  witness"  honesty, 
were  admitted  in  reply.  These,  said  Tilghman,  Ch. 
J.,  were  acts— not  merely  hearsay.  They  showed  a 
want  of  confidence,  and  the  improbability  that 
family  concerns  of  a  delicate  nature  would  have 
been  committed  to  the  witness.  So,  in  many  cases, 
declarations  of  a  person  sworn  as  a  witness  may  be 
given  in  evidence  as  evincing  hostile  and  malicious 
reelings  toward  the  party  against  whom  he  testifies, 
with  a  view  of  shaking  his  credit.  See  Cowen  &  H. 
Notes  to  Phil.  Ev.,  729,  730,  764,  765,  and  cases  there 
cited. 

It  has  been  suggested  that  where  a  person  con- 
fesses a  crime  for  which  another  stands  indlcted.and 
surrenders  himself  to  justice,  such  confession  would 
be  admissible  in  favor  of  the  person  indicted.  3 
McCord.  232,  n.,  pi.  12.  But  muere.  In  Common- 
wealth v.  Chabbock,  1  Mass..  144,  such  a  confession 
was  held  mere  hearsay,  and  inadmissible. 

(c)  See  a  collection  of  cases  on  this  subject  in  Cow- 
en  &  H.  Notes  to  Phil.  Ev.,  p.  63. 

(d)  See  Ford  v.  Niles,  1  Hill,  300-302,  and  n.  a. 
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count,  which  was  for  a  conspiracy,  they  have 
a  right,  if  such  be  the  fact,  to  complain  that 
proper  testimony  has  been  rejected  not  only  in 
respect  to  themselves  personally,  but  their  sup- 
posed co-conspirator.  Proof  of  his  innocence 
might  have  inured  as  proof  of  theirs.  The  of- 
fer, however,  was  the  same  in  respect  to  Bar- 
thelemy,  and  whether  offered  as  an  answer  to 
the  charge  of  conspiracy  or  libel,  I  should 
think  it  by  no  means  clear* that  character  might 
not  have  been  material  in  the  view  stated  when 
the  offer  was  made.  The  defendants  below  had 
a  right  to  assume,  for  the  purposes  of  the  of- 
fer, that  the  jury  would  think  the  truth  of 
some  portion  of  the  libel  had  been  established; 
but  that  was  not  a  full  answer  to  either  count. 
In  order  to  make  out  a  case  of  complete  inno- 
cence, good  motives  and  justifiable  ends  in  the 
publishers  were  necessary,  of  which  the  jury 
are,  by  the  Constitution,  made  judges.  Art.  7, 
sec.  8,  1  R.  S.,  45,  2d  ed.  Publication  of  the 
truth,  and  even  conspiracy  to  publish  the 
truth,  from  good  motives  and  for  justifiable 
ends  would  not  be  criminal;  and,  a  certain  line 
of  character,  as  for  good  morals,  great  piety, 
or  a  laudable  aversion  to  hypocrisy  and  im- 
posture in  all  men,  might  form  an  important 
item  in  the  defense  against  such  a  prosecution 
as  this.  But,  unfortunately  for  the  plaintiffs 
in  error,  the  offers  came  far  short  of  anything 
like  what  I  have  supposed.  They  were  simply 
to  show  good  character,  not  for  any  moral  at- 
tribute whatever,  nor  even  a  general  character 
for  good  morals.  The  offers  might  have  been 
intended,  for  aught  we  can  see,  of  good  char- 
acter for  skill  in  the  defendants'  profession  or 
calling.  They  were  so  indefinite  as  not  to  in- 
dicate a  sort  of  character  which  could  be  rele- 
2(5O*J  vant  to  the  object  avowed.  *The  rule 
applicable  to  the  case  will  be  found  with  its 
illustrations,  in  1  Phil.  Ev.,  177,  and  thenotes, 
Co  wen  &  H.ed. 

I  am  of  opinion,  therefore,  that  none  of  the 
exceptions  were  well  taken;  and  that  the  judg- 
ment of  the  court  below  must  be  affirmed. 

Judgment  affirmed. 

Cited  in— 24  Hun..  408;  3  How.  Pr.,  275;  3  Rob.,  280; 
5  Legr.  Obs.,  214;  99  111.,  425;  18  Minn.,  216;  59  Am.  Dec., 
608  (1  Ohio  St.,  28). 


BEACH  t>.  BEACH  ET  AL. 

Agreements  between  Husband  and  Wife — Deed 
of  Separation — Action  by  Wife  in  Names  of 
lioihfor  Slander — Release  by  Husband. 

At  law,  no  agreement  between  husband  and  wife 
will  be  recognized  as  removing  the  disabilities  re- 
sult! ng  to  the  latter  from  that  relation,  or  as  chang- 
ing the  legal  capacities  or  characters  of  either  party. 

Accordingly,  where  a  deed  of  separation  was  exe- 
cuted by  and  between  a  husband,  his  wife,  and  a 
trustee  of  the  latter,  containing  a  covenant  by  the 
former  that  the  wife  might  prosecute  suits  in  her 
own  name  or  in  the  joint  names  of  herself  and  hus- 
band, and  that  be  would  not  interfere  with  such 
suits,  but  would  ratify  her  proceedings  therein ; 
under  which  deed  they  lived  apart  for  two  years, 
and  during  that  time  the  wife  commenced  an  action 
of  slander  in  the  names  of  both,  for  words  spoken 
of  her  after  the  deed  was  executed :  held,  that  a  re- 
lease of  the  cause  of  action,  given  by  the  husband 
after  the  suit  was  commenced,  might  be  pleaded  in 
bar  to  the  right  of  recovery  therein. 

The  doctrine  of  equity  as  to  enforcing  deeds  of 
separation  between  husband  and  wife,  and  cove- 

352 


limits  in  furtherance  of  such  separation,  adverted 
to  and  considered. 

Citatlons-8  T.  11.545;  11  East,  302:  6  Bam.,  etc  .  291- 
3  Ves..  Xfi,  44:1 ;  2  Uoa.  &.  P.,  226;  3  Camp.,  123 ;  :i  Ko- 
per.  HUB.  &  \\.  IS2,  123,  270,  n.;  11  VVs.  538 :  4  U.  & 
Aid.,  419;  2  Kent,  Com.,  160.  3d  ed. ;  3  Meriv.,  258  •  5 
Mi i IK.,  341 ;  1  Roper,  167,  n.,  Jacobs'  ed. 

"HEMURRERto  replication.  The  declaration 
\J  was  in  slander,  by  husband  and  wife,  for 
words  alleged  to  have  been  spoken  of  the  wife. 
Plea,  that  the  cause  of  action  was  released  by 
the  husband  after  suit  brought.  Replication, 
that  at  the  time  the  release  was  executed  the 
plaintiffs  were  living  apart  under  a  deed  of 
separation  executed  by  and  between  the  hus- 
band and  wife,  and  one  Spencer,  as  trustee  of 
the  wife,  by  which  deed  the  husband  and  wife 
agreed  to  live  apart,  the  former  covenanting 
that  his  wife  should  enjoy  the  rents  and  profits 
of  certain  premises  free  from  his  interference. 
The  husband  also  covenanted  with  the  trustee 
and  his  wife,  that  he  would  permit  her  at  all 
times  to  live  separate  from  him  at  such  place 
as  she  pleased,  and  *to  carry  on  such  [*261 
trade  and  business  as  she  might  deem  proper, 
the  same  as  if  unmarried.  The  said  deed  also 
contained  a  covenant  by  the  husband,  that  his 
wife  might  prosecute  suits  in  her  own  name  or 
in  the  names  of  herself  and  husband,  for  the 
recovery  of  any  property  or  for  any  damage  or 
injury  which  she  might  sustain  to  her  person, 
character,  goods,  etc.,  and  that  he  would  do  no 
act  to  hinder  the  progress  of  such  suits,  or  in 
any  way  interfere  therewith,  but  would  ratify 
and  confirm  her  proceedings  therein.  In  con- 
sideration of  the  said  covenants,  the  trustee 
agreed  to  indemnify  the  husband  against  the 
payment  of  the  debts,  etc.,  of  the  wife.  The 
replication  then  alleged  that,  in  pursuance  of 
said  deed  of  separation,  the  plaintiffs  had  lived 
apart  some  two  years,  and  that  during  that 
time  the  cause  of  action  for  which  this  suit  was 
brought  accrued;  and  that  the  defendant  knew 
of  the  separation  when  the  release  was  exe- 
cuted. 

The  defendant  demurred  to  the  replication, 
and  the  plaintiffs  joined  in  demurrer. 

Mr.  J.  W.  Williams,  for  defendant. 

Mr.  A.  M.  Spooner,  for  plaintiffs. 

By  the  Court,  Nelson,  Ch.  J.  The  general 
rule,  that  for  injuries  done  to  the  person  or 
character  of  the  wife,  such  as  battery,  slander, 
etc.,  the  suit  must  be  brought  in  the  joint 
names  of  husband  and  wife,  has  been  con- 
ceded by  the  form  of  action  in  this  case,  and 
is  not  very  consistent  with  the  ground  subse- 
quently taken  in  the  replication,  that  the  deed 
of  separation  has,  in  effect,  placed  the  wife  on 
the  footing  of  a  feme  dole,  and  discharged  her 
from  the  legal  disabilities  arising  out  of  her 
coverture.  To  have  consistently  carried  out 
the  doctrine  assumed  in  answer  to  the  release, 
the  suit  should  have  been  brought  in  the  name 
of  the  wife  alone. 

But  I  apprehend,  since  the  case  of  Marshall 
v.  Rutton,  ST.  R.,  545,  which  was  twice  ar- 
gued, the  last  time  before  the  twelve  judges, 
there  is  no  foundation  for  the  principle  upon 
which  this  action  is  sought  to  be  sustained.  It 
*was  there  broadly  asserted,  and  has  [*262 
since  been  maintained  without  any  exception 
that  has  come  under  my  notice,  that  no  an- 
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thority  could  be  found  in  the  books  to  show 
that  a  man  and  his  wife  can,  by  an  agreement 
between  themselves,  change  their  legal  capaci- 
ties and  characters. 

The  argument  in  favor  of  giving  effect  to  a 
deed  of  separation  was  answered,  in  that  case, 
by  reference  to  the  acknowledged  principle, 
that  the  contract  supposed  was  made  between 
two  persons  who  were  but  one  in  law,  and  un- 
able for  that  reason  to  contract  with  each  oth- 
er; and  that  the  foundation,  therefore,  failed 
upon  which  the  deed  was  sought  to  be  sus- 
tained. And  it  was  said  in  that  case  by  Ld. 
Kenyon,  that  if  it  were  otherwise,  "and  the 
parties  were  competent  to  contract  at  all,  it 
would  then  become  material  to  consider  how 
far  a  compact  could  be  valid,  which  had  for  its 
object  the  contravention  of  the  general  policy 
of  the  law  in  settling  the  relations  of  domestic 
life,  and  which  the  public  is  interested  to  pre- 
serve; and  which,  without  dissolving  the  bond 
of  marriage,  would  place  the  parties  in  some 
respects  in  the  condition  of  being  single,  and 
leave  them  in  others  subject  to  the  conse- 
quences of  being  married;  and  which  would 
introduce  all  the  confusion, and  inconvenience, 
which  must  necessarily  result  from  so  anoma- 
lous and  mixed  a  character." 

Again;  in  Bogget  v. Frier,  11  East,  302,  which 
was  an  action  of  trespass  brought  by  the  wife 
for  breaking  and  entering  her  house,  and  tak- 
ing and  carrying  away  her  goods;  the  action 
was  sought  to  be  maintained  on  the  ground 
that  the  plaintiff 's  husband  had  abandoned  her 
and  left  the  kingdom,  without  leaving  her  any 
means  of  support;  and  had  not  been  heard 
from  for  two  years,  during  which  time  she  had 
lived  separate  and  apart  from  him,  and  had 
carried  on  business  and  trade  as  a  feme  sole, 
etc.  But  the  court  observed,  that  "All  the  cases 
relied  on  to  sustain  the  action,  were  antecedent 
to  that  of  Marshall  v.  Rutton;  and  so  far  as 
they  were  opposed  to,  were  overruled  by  that 
decision,  which  restored  what  was  the  old  es- 
tablished rule  of  law,  by  which,  with  certain 
263*]  known  specific  exceptions,  no  *mar- 
ried  woman  was  capable  of  contracting,  or  act- 
ing as  &feme  sole,  or  of  suing  or  being  sued  as 
such."  The  exceptions  are,  where  the  husband 
has  been  banished  for  life,  or  abjured  the 
realm;  to  which  has  been  added,  transporta- 
tion for  a  certain  number  of  years.  In  these 
«ases  he  is  regarded  as  civilly  dead. 

The  same  doctrine  will  be  found  in  Lewis  v. 
Lee,  3  Barn.  &  C.,  291,  where  it  was  held,  that 
a  divorce  a  mense  et  thorodid  not  so  far  destroy 
the  relation  of  husband  and  wife  as  to  subject 
her  to  an  action  as  &feme  sole.  In  delivering 
the  opinion  of  the  court  in  this  case,  Ok.  J. 
Abbott  refers  to  Marshall  v.  Rutton,  and  par- 
ticularly to  that  part  of  the  opinion  of  Ld. 
Kenyon,  in  which  he  denies  that  there  is  any 
authority  in  the  books  to  show  that  a  man  and 
his  wife  can,  by  agreement  between  them- 
selves, change  the  legal  capacities  and  charac- 
ters that  belong  to  that  relation.  See,  also, 
Hyde  v.  Price,  3  Ves.,  Jr.,  443;  Marsh  v.  Hutch- 
inson,  2  Bos.  &  P. ,  226  ;  Kay  v.  Duchesse  de 
Pienne,  3  Camp.,  123  ;  2  Roper,  Husb.  &  W., 
122,  123  ;  Id.,  270,  n.;  St.  John  v.  St.  John,  11 
Ves  ,  539  ;  Innell  v.  Newman,  4  B.  &  Aid.,  419: 
2  Kent,  Com.,  160,  3d  ed. 

The  case  of  Marshall  v.  Rutton,  holding  the 
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doctrine  that  a  deed  of  separation  cannot,  at 
law,  relieve  the  wife  from  her  legal  disabilities 
of  coverture,  and  that  of  Legard  v.  Johnson,  3 
Ves.,  352,  in  chancery,  establishing  that  a  sep- 
arate provision  between  husband  and  wife 
alone  is  void  from  her  incapacity  to  contract, 
are  understood  as  having  gone  a  great  way  in 
qualifying  the  effect  of  deeds  of  separation  in 
England.  Indeed,  the  most  eminent  names  to 
be  found  in  both  departments  of  the  law  there, 
have  lamented  their  introduction  into  the  ju- 
risprudence of  the  country.  St.  John  v.  St.  John, 
11  Ves.,  539  ;  Worrattv.  Jacob,  3  Meriv.,  256. 
Ld.  Ch.  J.  Denman,  in  a  very  recent  case, 
Jones  v.  Waite,  5  Bing.  N.  C.,  341,  remarked: 
"The  assertion  that  deeds  of  separation  are  at 
variance  with  the  policy  of  the  law,  has  been 
often  made  by  the  highest  authorities,  and 
never  disputed  by  any.  Many  of  the  judges 
*who  have  given  effect  to  them,  for  [*264 
any  purpose  have  expressly  declared  that  they 
adopted  them  to  that  extent  with  reluctance, 
and  would  have  paused  if  the  question  had 
been  new." 

It  is  now  distinctly  settled  in  England,  that 
a  Court  of  Chancery  will  not  aid  in  the  execu- 
tion of  articles  of  separation,  nor  will  it  inter- 
fere to  enforce  performance  of  any  part  of  the 
agreement,  even  where  a  trustee  intervenes, 
without  a  consideration  to  the  husband,  such 
as  indemnity  against  debts,  etc. ;  and  a  deed  in 
contemplation  of  future  separation  is  utterly 
void. 

It  is  also,  perhaps,  the  better  opinion  that 
the  numerous  covenants  and  stipulations  usu- 
ally contained  in  these  instruments  for  the 
purpose  of  enforcing  a  continuance  of  the  sep- 
aration, and  providing  fully  for  the  same — 
such  as  go  to  prevent  a  suit  for  restitution  of 
conjugal  rights,  to  restrain  the  husband  from 
exercising  personal  control  over  the  wife,  to 
resign  the  children  of  the  marriage  to  her,  and 
the  like — are  void,  and  will  not  be  enforced 
either  at  law  or  in  equity. 

Mr.  Jacobs,  in  his  recent  valuable  edition  of 
Roper  on  Husband  and  Wife, Vol.  I.,  p.  157,71., 
observes,  that  it  may  be  considered  at  present, 
as  settled,  that  these  deeds,  when  not  contem- 
plating a  future  separation,  are  valid  so  far  as 
relates  to  the  trusts  and  covenants  by  which 
the  husband  makes  a  provision  for  the  wife, 
and  the  indemnity  given  to  the  husband  by  the 
trustees  ;  and  Ld.  Ch.  J.  Denman,  in  the  case 
already  referred  to,  speaks  in  even  more  qual- 
ified terms.  After  reviewing  all  the  cases  on1 
the  subject,  he  observes  :  "If  I  could  venture 
to  lay  down  the  principle,  which  alone  seems 
to  be  safely  deducible  from  all  these  cases,  it  is 
this  :  that  when  a  husband  has,  by  his  deed, 
acknowledged  his  wife  to  have  a  just  cause  of 
separation  from  him,  and  has  covenanted  with 
her  natural  friends  to  allow  her  a  maintenance 
during  separation,  on  being  relieved  from  lia- 
bility to  her  debts,  he  shall  not  be  allowed  to 
impeach  the  validity  of  that  covenant." 

Guarded  and  restricted  as  we  have  seen  these 
instruments  *are,  in  a  court  of  equity,  [*265 
I  do  not  believe  that  even  that  court  would  in- 
terfere to  enforce  an  observance  of  the  particu- 
lar covenant  relied  on  here  for  invalidating  the 
release  set  up  in  bar  of  the  action  ;  but  sure  I 
am,  that  in  a  court  of  law,  where  the  rights, 
duties,  disabilities  and  obligations  arising  out 
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of  this  interesting  domestic  relation,  exist  in 
uncontrolled  vigor  notwithstanding  the  volun- 
tary arrangement  of  the  parties  to  the  contrary, 
no  such  effect  can  be  given  to  it.  Here  it  is 
condemned  as  waste  paper,  by  the  soundest 
principles  of  policy,  morality  and  law. 
Judgment  for  defendant. 

Cited  ln-4  N.  Y.,  88 :  87  N.  Y.,  623  :  6  Trans.  App.. 
162 ;  8  Hun.  316 ;  22  Barb.,  103 ;  30  Barb.,  56 ;  3  Daly, 
416 ;  22  Wis.,  117  ;  28  Am.  Hep..  628,  529;  43  Wls.,  25. 


MOSS  v.  OAKLEY. 

Corporation — Power  of,  to  Make  Note — Personal 
Liability  of  Stockholders — Judgment  against 
Corporation  as  Evidence  in  Action  against 
Stockholder. 

A  corporation  may  make  a  promissory  note  for  a 
debt  contracted  in  the  course  of  its  legitimate  busi- 
ness, although  not  specifically  authorized  by  its 
charter  to  contract  in  that  form. 

Where  the  charter  of  a  mining  company  declared 
the  stockholders  jointly  and  severally  personally 
liable  for  the  payment  of  all  debts  or  demands  con- 
tracted by  the  company,  and  that  any  person  having 
a  demand  against  the  company,  who  had  obtained 
judgment  against  it  and  procured  execution  to  be 
issued  and  returned  unsatisfied,  etc.,  might  sue  any 
stockholder,  etc. ;  held,  that  the  suit  could  be 
brought  only  against  such  as  were  stockholders 
when  the  debt  was  contracted,  and  not  those  who 
become  so  afterward. 

In  a  suit  thus  brought  against  a  stockholder  after 
judgment  recovered  upon  a  promissory  note  given 
by  the  company,  the  note  will  be  presumed  to  have 
been  made  when  the  debt  was  contracted  until  the 
contrary  be  shown. 

The  judgment  against  the  company  is  at  least 
prima  facie  evidence  of  the  validity  of  the  note,  un- 
der such  circumstances;  and  quaere,  whether  the  de- 
fendant will  be  allowed  to  impeach  either  the  note 
or  judgment  on  any  other  ground  save  that  of  fraud. 

Citations— Laws.  1837,  p.  441,  sees.,  1,  8 ;  1  Cow.  513; 
3  Wend.,  94 ;  20  Johns.,  669 ;  2  Wend.,  327 ;  6  Wend., 
335;  17  Mass.  64, 330;  5  Conn.,  28;  3  Conn.,  54;  10  Conn., 
409 ;  8  Mass.,  472. 

DEBT  against  the  defendant,  as  one  of  the 
stockholders  of  the  Rossie  Lead  Mining 
Company,  on  the  ground  that  the  defendant, 
as  a  stockholder,  was  personally  liable  for  the 
payments  of  all  the  debts  of  the  Company. 
Stat.  of  1837,  p.  441,  ch.  396.  By  the  1st  sec- 
tion of  the  Act  creating  the  Company,  certain 
266*]  persons  who  are  named,  *and  all  others 
who  then  were,  or  who  might  thereafter  become 
interested  in  the  capital  stock,  were  constituted 
a  body  corporate.  By  the  7th  section,  the  stock 
was  declared  to  be  personal  property,  and  was 
made  transferable  on  the  books  of  the  Corpora- 
tion. The  9th  and  10th  sections  are  as  follows: 
Sec,  9.  "The  stockholders  of  said  Corporation 
shall  be  jointly  and  severally  personally  liable 
for  the  payment  of  all  debts  or  demands  con- 
tracted by  the  said  Corporation  or  their  au- 
thorized agent  or  agents,  and  any  person  hav- 
ing any  demand  against  the  said  Corporation, 
may  sue  any  stockholder,  director  or  directors, 
in  any  court  having  cognizance  thereof,  and 
recover  ihe  same  with  costs."  Sec.  10.  "Before 


NOTE.— Corporations—  Power  of  to  make  promis- 
sory note.  Mott  v.  Hicks,  1  Cow.,  513,  note. 

Acts  within  power  of,  presumed  lawful  until  con- 
trary t*  shown.  Willmarth  v.  Crawford,  10  Wend., 
341,  note;  Jackson  v.  Brown,  5  Wend.,  590. 

Personal  liability  of  stockholders—  Effect  of  judg- 
ment against  corp<tratvm.  Slee  v.  Bloom,  20  Johns., 
669,  note. 
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suit  shall  be  commenced  upon  any  demand 
under  the  preceding  section  of  this  Act.  judg- 
ment shall  have  been  obtained  against  said 
Corporation  upon  such  demand,  and  execution 
issued  thereon  and  returned  unsatisfied  in 
whole  or  in  part,  or  the  said  Corporation  shall 
have  been  dissolved."  The  declaration,  after 
reciting  a  portion  of  the  charter,  alleged  that 
the  Company,  October  80,  1839,  at,  etc.,  made 
their  promissory  note  in  writing,  and  thereby 
promised,  six  months  after  date,  to  pay  to  the 
order  of  Moss  &  Knapp,  $2,248  11,  at  the  Og- 
densburgh  Bank,  for  value  received;  and  that 
M.  &  K.  on  the  same  day  indorsed  and  deliv- 
ered the  note  to  the  plaintiff.  By  means,  etc. 
It  was  then  alleged  that  the  Company  did  not 
pay,  and  that  the  plaintiff  thereupon  sued  the 
Company  in  this  court  on  the  note,  and  in 
July  Term,  1840,  recovered  judgment  for 
$2,224.10;  that  &fi.  fa.  was  issued  on  the  judg- 
ment, on  which  the  sheriff  made  $740  ;  and  as 
to  the  residue,  he  returned  that  the  Company 
had  neither  goods  nor  lands  whereof  the  money 
could  be  made.  It  was  then  averred  that  the  de- 
fendant was  one  of  the  stockholders  of  the 
Company  at  the  time  the  note  was  made.  By 
means  whereof  an  action  hath  accrued  to  the 
plaintiff,  etc.  Demurrer  and  joinder. 

Mr.  N.  Hill,  Jr.,  for  the  defendant,  insisted: 
1.  That  the  Company  had  no  power  to  make 
the  note;  but  if  they  could  *under  any  [*267 
circumstances,  make  a  promissory  note,  the 
facts  authorizing  the  making  of  this  note  should 
have  been  set  out  in  the  declaration.  Dickin- 
son v.  Valpy,  10  Barn  &  C.,  128.  2.  It  should 
have  been  shown  that  the  defendant  was  a 
stockholder  when  the  suit  was  commenced. 
Bk.  v.  Magitt,  5  Conn.,  28  ;  Child  v.  Coffin,  17 
Mass..  64  ;  Id.,  330 ;  Bond  v.  Appleton,  8  Id., 
472. 

Mr.  H.  Spencer,  for  the  plaintiff.  1.  The 
judgment  is  conclusive  evidence  of  the  indebt- 
edness of  the  Company.  The  defendant  can- 
not go  behind  it  and  attack  the  note,  except 
on  the  ground  of  fraud  ;  and  that  must  be 
pleaded.  Slee  v.  Bloom,  20  Johns.,  669.  2. 
The  stockholders  who  were  such  at  the  time 
the  debt  was  contracted,  are  liable.  Southmayd 
v.  Rus«,  3  Conn.,  54  ;  Deming  v.  Butt,  10  Id., 
409;  Allen  v.  Sewall,  2  Wend.,  327;  S.  C.,6Id., 
335.  3.  The  defendant,  at  all  events,  was  once 
liable.  If  he  has  ceased  to  be  a  stockholder, 
he  must  show  that  fact  in  his  defense.  The 
court  cannot  intend  that  his  liability  is  at  an 
end. 

By  the  Court,  Bronson,  J.  This  Company 
was  created  "for  the  purpose  of  raising  and 
smelting  lead  ore,  or  galena,"  and  it  has  the 
same  general  powers  as  other  corporations. 
Stat.  of  1837,  p.  441,  sees.  1,  8.  A  corporation, 
although  not  specially  authorized  to  contract 
in  that  form,  may  make  a  promissory  note  for 
a  debt  contracted  in  the  course  of  its  legitimate 
business.  Mottv.  Hicks,  1  Cow.,  513;  Barker  v. 
Ins.  Co.,  3  Wend.,  94.(a)  As  against  the  Com- 
pany, the  judgment  is  conclusive  evidence  that 
the  note  was  valid  :  and  although  the  defend- 
ant was  not  directly  a  party,  yet,  as  a  stock- 
holder, he  was  not  altogether  a  stranger  to  the 

(a)  The  same  doctrine  has  been  recently  held  by 
the  Chancellor  in  Atty-Gen.  v.  L.  and  F.  Ins.  Co., 
MS.,  March  15, 1842. 
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judgment.  As  against  him,  I  think  the  decla- 
ration makes  out  a  prima  facie  case  of  indebt- 
edness by  the  Company.  Slee  v.  Bloom,  20 
268*]  Johns.,  *669.  Whether  he  is  at  liberty 
to  impeach  either  the  note  or  the  judgment  on 
any  other  ground  than  that  of  fraud,  is  a  ques- 
tion which  we  are  not  now  called  upon  to  de- 
cide. 

In  the  absence  of  any  suggestion  to  the  con- 
trary, it  is  but  reasonable  to  presume  that  the 
debt  was  contracted  at  the  time  the  note  was 
made  ;  and  then  the  averment  in  the  declara- 
tion is,  in  substance,  that  the  defendant  was  a 
stockholder  at  the  time  the  debt  was  contracted. 
As  such  stockholder,  the  plaintiff  insists  that 
the  defendant  is  liable;  while  on  the  other  side 
it  is  contended  that  the  statute  only  charges 
those  who  are  stockholders  at  the  time  the 
suit  is  commenced.  The  plaintiff  has  brought 
his  case  within  the  10th  section  of  the  statute, 
and  the  only  question  is  upon  the  9th.  I  think 
it  was  the  intention  of  the  law-makers  to 
charge  those  persons  who  were  stockholders  at 
the  time  the  debt  was  contracted;  and  not  those 
who  became  stockholders  at  any  subsequent 
period.  Such  is  the  most  natural  and  obvious 
meaning  of  the  language.  If  we  omit  those 
words  which  do  not  affect  the  present  inquiry, 
the  first  branch  of  the  section  will  read  as  fol- 
lows :  The  stockholders  shall  be  personally 
liable  for  all  debts  contracted  by  the  Corpora- 
tion. Stockholders  are  here  mentioned  in  con- 
nection with  the  contracting  of  the  debt ;  and 
the  Legislature  seems  to  have  had  in  mind 
such  persons  as  were  then  members  of  the  Com- 
pany, and  not  such  as  might  become  members 
at  a  future  period.  The  remaining  branch  of  the 
section  does  not  necessarily  lead  to  a  different 
conclusion.  Any  person  having  any  demand 
against  the  Corporation,  may  sue  any  stock- 
holder and  recover  the  same.  The  stockholder 
mentioned  here,  is  such  an  one  as  had  been  be- 
fore declared  personally  liable,  to  wit,  a  stock- 
holder at  the  time  the  debt  was  contracted. 

I  do  not  intend,  however,  to  lay  much  stress 
upon  the  particular  wording  of  the  section,  for 
it  must  be  admitted  that  the  statute  may  be  so 
construed,  without  doing  any  violence  to  the 
language,  as  to  make  it  apply  to  those  persons 
who  are  stockholders  at  the  time  the  suit  is 
269*]  commenced.  *But  if  we  look  at  the 
nature  of  the  case  and  the  general  scope  of  the 
Act,  it  will  go  far  to  confirm  that  interpreta- 
tion which  fixes  the  personal  liability  upon 
those  who  were  stockholders  at  the  time  the 
debt  was  contracted.  Certain  persons,  who  are 
about  to  engage  in  the  hazardous  business  of 
mining,  apply  to  the  Legislature  for  an  Act  of 
incorporation  ;  and  the  response  is,  we  will 
give  you  and  your  associates  a  corporate  capac- 
ity for  the  purpose  of  facilitating  the  transac- 
tion of  business  ;  but  it  must  be  without  the 
usual  exemption  of  the  stockholders  from  per- 
sonal liability  for  the  debts  of  the  Company. 
If  the  Corporation,  in  whose  name  the  business 
will  be  transacted,  contract  debts,  you  must 
be  personally  liable  for  the  payment  of  those 
debts  in  the  same  manner  as  though  you  had 
gone  on  with  the  business  as  a  voluntary  asso- 
ciation or  partnership.  And  as  there  may  be  a 
great  number  of  associates,  and  creditors  may 
be  embarrassed  in  bringing  their  actions,  we 
will  make  the  case  in  one  respect  more  onerous 
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than  a  common  partnership,  by  allowing  the 
creditor  to  sue  any  one,  as  well  as  all  of  the 
stockholders — "the  stockholders  shall  be  joint- 
ly and  severally  personally  liable."  Upon  this 
construction,  the  statute  will,  I  think,  best  an- 
swer the  end  which  the  Legislature  had  in  view. 
In  Allen  v.  Bewail,  2  Wend.,  327,  the  words  of 
the  statute  were,  that  "The  members  of  the 
Company  shall  be  liable  individually  ;"  and 
Savage,  Ch.  J.,  said  :  "  It  was  the  intention  of 
the  Legislature  to  put  the  defendants  [stock- 
holders] upon  the  same  footing  as  to  liability 
as  if  they  had  not  been  incorporated.  Indi- 
vidual liability  in  the  Act  must  be  understood 
in  contradistinction  to  corporate  liability;  and 
the  defendants  must,  therefore,  be  held  respon- 
sible to  the  same  extent,  and  in  the  same  man- 
ner, as  if  there  was  no  Act  of  incorporation." 
Judgment  was  rendered  in  accordance  v^ith  the 
opinion  of  the  Chief  Justice;  and  although  that 
judgment  was  afterwards  reversed,  6  Wend., 
335,  it  was  upon  a  ground  which  did  not  touch 
the  doctrine  we  have  been  considering. 

If  the  stockholders  may  be  charged  as  part- 
ners, or,  what  *is  the  same  thing,  as  [*27O 
though  there  was  no  Act  of  incorporation,  it 
follows,  of  course,  that  those,  and  those  only, 
are  liable  who  were  members  of  the  Company 
at  the  time  the  debt  was  contracted.  The  con- 
struction which  charges  them,  is  the  one  best 
calculated  to  render  exact  justice  to  both  par- 
ties. A  man  who  purchases  stock,  and  comes 
into  a  corporation  after  it  has  been  engaged  in 
business,  may  often  be  deceived  in  relation  to 
the  number  and  magnitude  of  its  debts.  But 
while  he  is  a  stockholder,  he  can  know  some- 
thing about  the  extent  of  obligation  contracted 
by  the  Company,  and  is  not  wholly  without 
the  means  of  exerting  an  influence  over  those 
who  manage  its  concerns.  And  as  to  those 
who  may  deal  with  the  Corporation,  they  be- 
stow their  labor,  or  part  with  their  property 
on  the  credit  of  those  who  are  known  to  be 
stockholders  ;  and  it  may  be  ruinous  to  the 
creditor  to  turn  him  over  to  a  remedy  against 
persons  with  whom  he  did  not  deal,  and  who 
have  come  into  the  Corporation  at  a  subse- 
quent period.  It  is  true,  that  a  member  who 
makes  a  fraudulent  transfer  of  his  shares  for 
the  purpose  of  avoiding  his  liability,  may  still 
be  treated  as  a  stockholder.  Marcy  v.  Clark, 
17  Mass.,  330.  But  the  burden  of  showing  the 
fraud  lies  on  the  creditor;  and  he  will  find  that 
no  easy  task  at  the  present  day,  when  all  our 
sympathies  are  expended  upon  the  debtor, and 
those  who  kindly  aid  him  to  live  above  the  law. 
And  besides,  shares  may  be  transferred,  with- 
out fraud,  to  persons  who  are  much  less  able 
to  respond  to  creditors  than  were  those  who 
owned  the  stock  at  the  time  the  debt  was  con- 
tracted. 

The  case  of  Bk.  v.  Magill,  5  Conn.,  28, 
seems  not  to  be  in  accordance  with  the  decis- 
ion of  the  same  court  in  Southmayd  v.  Muss, 
3  Id.,  54;  and  see  Deming  v.  Butt,  10  Id.,  409. 
In  the  principal  case  the  judges  were  divided 
nearly  equally  in  opinion ;  and  should  the 
court  finally  adhere  to  that  decision,  it  is  per- 
haps enough  to  say  that  a  different  view  of  the 
question  has  been  taken  in  this  State.  In  Bond 
v.  Appleton,  8  Mass.,  472,  the  plaintiff  was  the 
holder  of  the  bills  of  the  *Hillsbor-  [*271 
ough  Bank,  and  the  defendant  was  sued  as  a 
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stockholder;  but  he  had  ceased  to  be  a  stock- 
holder more  than  a  year  before  the  plaintiff 
became  a  creditor  of  the  bank.  The  court  held 
that  the  defendant  was  not  liable;  and  that  such 
persons  only  were  liable  as  were  stockholders 
at  the  time  payment  of  the  bills  was  refused 
by  the  bank.  The  case  proves  nothing  in  favor 
of  the  defendant.  Child  v.  Coffin,  17  Mass., 
64,  does  not  touch  the  point  now  under  consid- 
eration. 
Judgment  for  plaintiff. 

Incorporated  Co.— Liability  of  stockholders  for 
debts  of.  Disapproved— 5  Denio,  567,  853. 

Distinguished—  29  Hun,  545;  Abb.  Adm.,  187. 

Explained-5  Hill.  132 ;  22  How.  Pr..  46. 

Reviewed-21  N.  Y..  99 ;  2  Sweeny.  138. 

Cited  in— 3  Hill,  190 :  6  Hill,  826 ;  1  Denio,  425 ;  2 
Denio,  122;  5  Denio,  574;  9  Paige,  603;  1  N.  Y.,  76; 
49  Am.  Dec..  308;  57  N.  Y.,  26;  1  Lans.,  384;  5  Barb., 
212 ;  28  Barb.,  667 ;  59  Barb.,  442 ;  10  Abb.  Pr..  230 ;  14 
Abb.  Pr.,  385 ;  40  Ind.,  544  ;  46  Jnd.,  13 ;  43  Mo.,  464 ; 
43  Am.  Dec.,  690:  3  Am.  Rep.,  206;  33  Md.,  497;  26 
Am.  Rep.,  730 ;  16  Fla.,  458. 

Corporation—  Power  of,  to  make  promissory  note. 
Reviewed--21  N.  Y.,  99. 

Cited  in— 4  Hill,  265,  456;  1  Sandf.  Ch.,  290;  10  N. 
Y.,  457;  14  N.  Y.,  363;  15  N.  Y.,  67,  173.  218,  269;  5 
Barb..  224 ;  7  Barb..  291 ;  25  Barb.,  170 :  1  Leg.  Obs.. 
363 ;  McAll.,  180 ;  21  Kan.,  660  :  78  Ind.,  197. 

Judgment  against  corporation— When  conclusive 
against  members— Estoppel.  Explained— 5  Hill,  133; 
10  Abb.  N.  S..  391 ;  1  Bos.,  200. 

Cited  in— 51  N.  Y..  162 ;  23  Barb.,  602;  57  Barb.,  508; 
8  Abb.  N.  S.,  52;  3  Bos.,  624 ;  19  Wis.,  437. 


H.  &  J.  W.  DIEDRIUK,  Administrators,  etc., 

v. 
RICHLEY. 

Practice — Reference — Trover —  Arbitration — Pa- 
rol  Submission,  Valid — Statute — Authority  of 
Attorneys. 

An  action  of  trover  was  referred  by  rule  of  court 
entered  upon  a  stipulation  of  the  attorneys  for  the 
respective  parties,  after  which  the  cause  was  heard 
by  the  referees,  both  parties  being  present,  and  a 
report  made  in  favor  of  the  plaintiff :  held,  that  as 
no  judgment  could  be  entered  on  the  report,  by 

NOTE.— Arbitration  and  award— Parol  submission 
of  controversy,  as  to  boundary,  good.  Robertson  v. 
McNiel,  12  Wend..  578.  note. 

Who  may  make  submission  to  arbitration.  Rum- 
sey  v.  Leek,  5  Wend.,  20,  note. 

Submission  n«  discontinuance  of  suit,.  Larkln  v. 
Robbins,  2  Wend.,  505,  note. 

Whether  aU  arbitrators  must  act.  Crofoot  v.  Al- 
len, 2  Wend.,  494,  note;  Green  v.  Miller,  6  Johns.,  39, 
note. 

Waiver  of  conditions  of  submission.  Perkins  v. 
Wing.  10  Johns.,  143,  note. 

Merits  cannot  be  reviewed.  Perkins  v.  Wing,  10 
Johns.,  143,  note. 

Presumption  in  favor  of  award.  Brown  v.  Hank- 
erson,  3  Cow.,  70,  not*. 

Award  bad  in  part.  Brown  v.  Hankerson,  3  Cow., 
70,  note ;  Jackson  v.  Ambler,  14  Johns.,  96.  note. 

Award  must  be  within  submission  and  certain  to  a 
common  intent.  Purdy  v.  Delavan,  1  Cai.,  304,  note. 

Choosing  umpire.  M'Kinstry  v.  Solomons,  2 
Johns.,  57,  note. 

Authority  of  guardian  to  submit  ward's  interest. 
Weed  v.  Ellis,  3  Cai..  252,  note. 

Effect  of  statutes.  Wells  v.  Lain,  15  Wend..  99.  note. 

Agreement  for  entry  of  judgment  on  award.  Far- 
rington  v.  Hamblin,  12  Wend.,  212,  note. 

Informal  submission.  Hays  v.  Hays,  23  Wend., 
363,  note. 

Submission  under  seal,  not  revocable  by  parol. 
Howard  v.  Cooper.  1  Hill,  44,  note. 

Verbal  agreement  to  abide  by  verbal  award,  when 
submission  was  under  seal,  changes  submission  to 
verbal  one.  French  v.  New.  28  N.  Y.,  147. 
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reason  of  the  cause  not  being  in  its  own  nature  re- 
ferable, it  might  be  enforced  by  action  as  an  award 
of  arbitrators. 

A  submission  to  arbitrators  is  valid,  though  by 
parol :  and  is  never  required  to  be  in  writing,  as  a 
general  rule,  except  for  the  purpose  of  enforcing 
the  award  in  the  manner  prescribed  by  the  statute. 

In  an  action  upon  an  award  made  in  pursuance  of 
a  submission  by  the  attorneys  for  the  resp<-<ii\" 
iwrtics,  the  defendant  having  appeared  and  person- 
ally participated  in  the  proceedings  at  the  hearing 
before  the  arbitrators,  cannot  object  that  the  attor- 
neys bad  no  authority  to  enter  into  the  submission. 

Citations— 19  Wend.,  108 ;  2  R.  8.,  446,  2d  ed. ;  24 
Wend.,  258,  259 ;  1  Moody  &  R.,  96 ;  Ryan  &  M.  N.  P., 
17;  23  Wend.,  366,  367. 

A  8SUMPSIT,  on  an  award  of  arbitrators, 
x\-  tried  at  the  Ulster  Circuit  in  November, 
1840,  before  Ruggles,  C.  Judge.  A  verdict  was 
rendered  for  the  plaintiffs,  and  the  defendant 
now  moved  for  a  new  trial  on  a  case.  The 
facts  are  sufficiently  stated  in  the  opinion  of 
the  court. 

Mr.  E.  D.  Smith,  for  defendant. 
Mr.  C.  P.  Kirkland,  for  plaintiffs. 

By  the  Court,  Co  wen.  J.  This  is  an  action 
upon  an  award.  The  plaintiffs  having  brought 
an  action  of  trover  against  the  *de-  [*272 
fendant,  the  attorneys  for  the  respective  par- 
ties entered  into  a  stipulation  that  the  cause 
should  be  referred,  as  involving  the  examina- 
tion of  a  long  account,  and  a  rule  was  entered 
to  that  effect.  It  was  accordingly  heard  before 
the  referees,  and  treated  in  all  respects  as  a 
reference.  The  referees  reported  in  favor  of 
the  plaintiffs;  but  we  refused  to  allow  a  judg- 
ment entered  upon  the  report  to  stand,  a. 
C.,  19  Wend.,  108.  Therefore,  this  action  was 
brought,  on  the  principle  that  the  report 
inured  as  an  award  of  arbitrators. 

Some  preliminary  difficulties  have  been 
started.  The  first  is,  that  the  submission  being 
since  the  2  R.  S.,  446,  2d  ed.,  it  should  have 
been  in  writing;  but  we  are  of  opinion  that 
this  is  not  necessary,  except  for  the  purpose 
of  enforcing  the  award  in  the  particular  man- 
ner pointed  out  by  the  statute.  Vide,  Brown- 
ing v.  Wheeler,  24  Wend.,  258,  259,  and  cases 
there  cited. (a) 

The  second  is,  that  the  submission  was  by 
attorneys  having  no  authority  to  submit.  This 
objection  could  be  heard  only  on  the  side  of 
the  defendant;  for  the  plaintiffs  have  acceded 
to  and  insist  on  the  report  as  a  valid  award  ; 
and  the  defendant  cannot  be  received  to  make 

(a)  Though  in  general,  a  submission  by  parol  is 
valid,  see  Cowen  &  H.  Notes  to  Phil.  Ev..  1026  and 
cases  there  cited ;  also  McManus  v.  McCulloch.  6 
Watts,  357 ;  yet  to  this,  certain  exceptions  have 
been  recognized,  even  at  common  law.  Thus,  it  has 
been  said  that  "  where  from  the  subject  of  arbitra- 
tion a  writing  is  necessary  to  pass  the  right  to  the 
thing  in  demand,  or  defeat  or  destroy  the  demand, 
the  submission  and  award,  to  be  availing  as  a  bar 
to  that  demand,  must  be  in  writing."  Per  Owsley, 
J.,  in  Logsdon  v.  Robert,  3  Mon.,  265-257 ;  and  Evans 
v.  McKinney.  Litt.  Sel.  Cas.,  262, 264.  There  is  con- 
siderable difficulty  in  determining  how  far  this 
doctrine  applies,  at  common  law,  to  a  parol  submis- 
sion of  matters  connected  with  real  estate,  and 
when  and  in  what  manner  the  award  shall  operate, 
if  at  all,  in  such  cases.  See,  on  this  subject,  Cowen 
&  H.  Notes  to  Phil.  Ev.,  1037,  and  cases  there  cited ; 
also  Hopson  v.  Doolittle,  13  Conn.,  236.  Mr.  Kyd 
maintains,  moreover,  that  in  all  cases  where  the  de- 
mand arises  on  a  deed,  the  submission  must  also  be 
by  deed ;  "because  a  specialty  cannot  be  answered 
but  by  a  specialty."  Kyd,  Aw.,  54,  55;  and  see  Logs- 
don v.  Robert,  3  Mon.,  256,  257.  f 
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the  objection,  after  appearing  and  personally 
273*J  participating  in  the  *proceedings  upon 
the  hearing  before  the  arbitrators.  Wharton  v. 
King,  1  Mood.  &  R.,  96  ;  Matsoy,  v.  Trower, 
Ry.  &  M.,  N.  P.  Cas.,  17;  Hays  v.  Hays,  23 
Wend.,  366,  367. 

We  entertain  not  the  least  doubt  that  the  re- 
port inured  as  an  award. (b)  The  motion  for 
a  new  trial  is  denied. 

New  trial  denied. 

Same  case— 19  Wend.,  108. 

Parol  submission  to  arbitration— Validity  of.  Cited 
in-4  Denio,  348 ;  28  N.  Y.,  150 ;  29  N.  Y-,  295 ;  2  Abb. 
App.  Dec.,  213:  20  Barb.,  486;  4Redf.,  197. 

Award—Action  to  enforce.  Cited  in -21  N.  Y.,  149; 
24  Barb.,  633. 

Submission—  What  will  operate  as— Reference  of 
cause  not  referable.  Cited  in— 30  Hun,  159 ;  7  How. 
Pr.,  42 ;  2  Rob.,  500 ;  1  Hilt.,  470. 

Also  cited  in— 66  Barb.,  210. 

(b)  That  the  report  in  such  cases  inures  as  an 
award  see  further.  Miller  v.  Vaughan,  1  Johns.,  315 ; 
Stevenson  v.  Becker,  Id.,  492;  Johnson  v.  Parmely, 
Id.,  129 ;  Camp  v.  Root,  18  Id.,  22;  Green  v.  Patchen, 
13  Wend.,  293. 

Statutes  like  the  one  in  this  State,  prescribing  a 
certain  form  for  submissions  to  arbitration,  and  for 
enforcing  awards  made  thereon  by  special  proceed- 
ing's in  court,  have  seldom  been  construed  as  ex- 
cluding parties  from  the  right  of  submitting  in  the 
common  law  mode.  See,  Logsdon  v.  Robert,  3  Mon., 
256  ;  Evans  v.  McKinney,  Litt.  Sel.  Cas..  264 :  Wells 
v.  Lain,  15  Wend.,  99;  Richardson  v.  Cassily,3  Watts, 
320.  Indeed,  even  where  the  statute  had  been 
pursued  in  respect  to  the  form  of  submission,  it  has 
been  held  that  the  party  in  whose  favor  it  was  made, 
might  elect  either  to  enforce  it  under  the  statute,  or 
treat  it  as  a  common  law  award,  and  enforce  it  by 
action.  Dickerson  v.  Tiner,  4  Blackf .,  253 ;  Titus  v. 
Scantling,  Id.,  89 ;  See,  also,  Lamar,  et  ux.  v.  Nich- 
olson, 7  Port.,  158.  In  Mass..  however,  where  a  sub- 
mission to  arbitration  (corresponding  in  form  with 
the  provisions  of  the  statute,  and  containing  the 
usual  stipulation  that  the  award  being  reported  to 
the  C.  P.,  the  judgment  theron  should  be  final)  was 
inoperative  as  a  submission  under  the  statute  by 
reason  of  its  not  having  been  acknowledged  prop- 
erly ;  held,  that  the  award  could  not  inure  as  valid 
at  common  law.  Inhab.  of  Deerfleld  v.  Arms.  20 
Pick.,  480.  The  ground  of  this  .decision  is  thus  stated 
by  the  j udge  who  delivered  the  opinion :  "  To  hold 
that  the  defendant  is  liable  upon  the  submission  as 
upon  an  agreement  for  arbitration  at  common  law, 
and  that  he  thereby  stipulated  to  submit  the  mat- 
ters in  controversy  between  himself  and  the  plaint- 
iffs to  the  sole  determination  of  Mr.  Saxton,  the  ar- 
bitrator, without  subjecting  his  proceedings  to  the 
supervision  of  the  Court  of  C.  P.,  would  be  to  sub- 
stitute another  and  a  very  different  contract  from 
that  into  which  he  entered.  It  would  be  inconsistent 
with  the  language  of  the  submission,  and  would  de- 
prive the  defendant  of  a  right  reserved  to  himself  in 
the  most  explicit  manner.  No  principle  is  better 
settled,  than  that  the  agreement  of  the  parties  to 
the  submission  is  to  be  strictly  observed  respecting 
the  persons  authorized  to  decide."  Id.,  483,  484. 


274*]    *WILLARD  v.  TILLMAN. 

Landlord  and  Tertant — Assignment  of  Reversion 
by  Lessor — Pleading — Assignment  of  Rent — 
Parties — Privity. 

Where  a  lessor  has  assigned  the  reversion,  the  as- 
signee may  maintain  an  action  in  his  own  name 
against  the  lessee,  upon  all  such  covenants  of  the 
latter,  whether  in  law  or  in  deed,  as  run  with  the 
land. 

Rent  may  be  assigned  by  a  lessor  without  parting 
with  the  reversion  :  and  although  in  such  case  there 
exists  no  privity  of  estate  or  contract  between  the 
assignee  and  lessee,  yet  it  has  been  settled  in  this 
State  that  the  former  may  sue  in  his  own  name  for 
rent  accruing  after  the  assignment. 

But  where  the  plaintiff,  as  assignee  of  K.,sued  the 
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defendant  on  a  covenant  alleged  to  have  been  made 
by  him  with  K.  on  a  certain  day,  by  which,  after  re- 
citing that  in  consideration  of  a  lease  for  years  exe- 
cuted on  the  same  day  by  K.  of  three  rooms,  etc., 
the  defendant  covenanted  to  pay  K.  the  sum  of  $90 
per  year,  so  long  as  the  defendant  should  be  per- 
mitted to  occupy  the  premises;  and  the  declaration, 
after  setting  out  the  covenant,  averred  the  assign- 
ment of  it  to  the  plaintiff,  and  that  by  virtue  there- 
of he  became  the  assignee  of  the  rents  therein  se- 
cured, etc.;  held,  that  the  declaration  was  defective 
for  not  showing  directly,  the  execution  of  a  lease, 
that  the  defendant  was  lessee,  and  that  rent  was 
reserved  which  had  been  assigned  to  the  plaintiff ; 
for  without  such  allegations  it  did  not  appear,  ex- 
cept inf  erentially,  whether  the  $90  was  agreed  to  be 
paid  as  rent,  or  on  a  collateral  covenant  which  did 
not  run  with  the  land. 

As  a  general  rule,  a  deed  should  be  pleaded  ac- 
cording to  its  legal  effect  and  operation,and  not  ac- 
cording to  its  terms  merely. 

Citations-32  Hen.  VIII.,  ch.  34;  2  R.  S.,  747,  sees. 
23,  24;  8  Cow..  206;  5  Barn.  &  C.,  512;  1  Lev.,  22:  3 
Salk.,  118;  Vin.  Abr.  Estate,  B,  b.  18,  pi.  10;  T. 
Raym..  11 :  1  Keb.,  1 ;  Cro.  Eliz.,  637,  651 ;  1  Saund., 
225  c,  n.  9 ;  2  Saund.,  96,  97  b,  n.  2 ;  Steph.  Pl.,391, 392; 
2  Chit.  Prec.,  468,  n.  f. 

p  OVEN  ANT,  by  the  plaintiff,  as  assignee  of 
\J  Kendrick.  For  that  whereas,  heretofore,  to 
wit:  November  22,  1833,  at,  etc.,  by  a  certain 
covenant  then  and  there  made  by  the  defend- 
ant under  his  hand  and  seal,  to  and  with  Stew- 
art B.  Kendrick  (making  profert  of  the  deed), 
by  which  said  covenant  the  defendant,  after 
reciting  that  in  consideration  of  a  lease  on  the 
same  day  aforesaid  executed  by  Kendrick  of 
three  rooms,  etc.  (specifying  the  premises), 
from  December  15  then  next  to  May  1,  1837, 
covenanted  to  pay  said  Kendrick  the  sum  of 
$90  per  year,  payable  quarterly,  so  long  as  the 
defendant  should  be  permitted  to  occupy  the 
premises  described  in  the  lease  in  the  manner 
therein  set  forth.  The  plaintiff  avers,  that  aft- 
erwards, to  wit:  April  16,  1834,  Kendrick.  by 
an  instrument  of  assignment  in  writing,  duly 
*executed  under  his  hand  and  seal,  for  [*275 
value  received,  assigned  and  transferred  to 
Augustus  Pettibone  all  Kendrick's  right  and 
interest  in  and  to  the  aforesaid  covenant,  and 
authorized  Pettibone  to  use  all  lawful  means 
in  his  name  or  otherwise  for  the  collection  of 
the  rent  agreed  to  be  paid  by  the  defendant  iu 
and  by  said  covenant  (making  profert  of  the 
assignment.  The  plaintiff  further  avers,  that 
Pettibone,  April  28,  1834,  by  an  instrument, 
etc. ,  transferred  and  assigned  to  the  plaintiff 
all  his  right  and  interest  acquired  in  the  afore- 
said covenant  by  the  assignment  from  Kendrick 
(making  profert  of  the  last  assignment).  By 
virtue  of  which  said  two  assignments,  the  plaint- 
iff became  assignee  of  the  covenant  aforesaid, 
and  of  the  rents  therein  secured  and  payable 
thereby.  The  plaintiff  further  avers,  that  the 
defendant  was  permitted  to  occupy,  etc.,  for 
the  whole  term  mentioned  and  set  forth  in  the 
covenant.  The  plaintiff  then  avers,  that  after 
wards,  September  15,  1835,  the  sum  of  $22.50 
of  rent,  it  being  the  rent  for  the  preceding 
quarter,  commencing,  etc.,  and  ending  on  that 
day,  accrued  to  the  plaintiff  as  assignee  as 
aforesaid,  upon  and  by  virtue  of  the  said  cov- 
enant. Averments  like  the  last  are  then  made 
as  to  each  quarter,  down  to  the  end  of  the  term, 
May  1.  1837.  Breach,  that  the  defendant  has 
not  paid  the  said  several  sums  of  money  so  as 
aforesaid  accrued  to  the  plaintiff  as  assignee  as 
aforesaid,  or  any  part  thereof,  according  to  the 
tenor  and  effect  of  the  said  covenant.  The  de- 
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fendant  craved  oyer,  and  set  out  the  covenant 
of  tin-  defendant  with  Kendrick  and  the  two 
assignments, which  corresponded  substantially 
with  the  statements  of  those  instruments  re- 
spectively in  the  declaration;  and  then  pleaded 
four  pleas.  The  plaintiff  demurred  to  the  third 
and  fourth  pleas;  and  the  defendant  joined  in 
demurrer.  The  nature  of  the  pleas  demurred 
to  are  not  stated,  as  the  defendant's  counsel 
upon  the  argument  claimed  to  go  back  and  at- 
tack the  declaration,  insisting  that  the  latter 
being  defective  in  substance,  it  was  immateri- 
al whether  the  pleas  were  defective  or  not. 
276*]  *Mr.  J.  Porter,  for  plaintiff. 

Messrs.  D.  N.  Cady  and  Hill,  Jr.,  for  de- 
fendants. 

By  the  Court,  Bronson,  J.  Between  lessor 
and  lessee  there  is  privity,  both  of  estate  and 
contract.  The  same  relation  also  exists  between 
the  lessee  and  the  assignee  of  the  reversion  ; 
and  the  latter  may  sue  in  his  own  name  upon 
all  such  covenants  of  the  lessee, whether  in  law 
or  in  deed,  as  run  with  the  land.  As  to  implied 
covenants,  his  right  to  sue  stands  on  the  privity 
of  estate.and  was  complete  at  the  common  law. 
He  might  bring  debt  for  the  rent  reserved  by 
the  lease,  the  rent  being  incident  to  the  rever- 
sion. But  as  to  express  covenants  and  condi- 
tions contained  in  the  lease,  the  right  of  the 
assignee  to  sue  in  his  own  name  was  given  by 
the  statute  32  Hen.  VIII.,  ch.  34,  which  we 
have  re  enacted,  2  R.  8.,  747,  sees.  23,  24,  and 
which  transfers  the  privity  of  contract, so  that 
the  assignee  stands  in  the  same  plight  in  rela- 
tion to  the  tenant  that  the  lessor  did  before  he 
parted  with  the  reversion. 

Although  the  rent  may  be  granted  without 
the  reversion,  not  being  inseparably  incident 
to  it;  yet  I  see  no  principle  upon  which  the  as- 
signee of  the  rent,  without  the  reversion,  can 
sue  in  his  own  name.  There  is  no  privity  of 
estate,  and,  so  far  as  I  can  see,  no  privity  of 
contract  between  him  and  the  lessee.  Still,  it 
seems  to  be  settled  that  such  assignee  may  sue 
in  his  own  name  for  rent  accruing  after  the  as- 
signment. Demarest  v.  WiUard,  8  Cow.,  206  ; 
Allen  v.  Bryan,  5  Barn.  &  C.,  512.  The  last 
case  was  decided,  without  assigning  any  other 
reason,  on  the  authority  of  Roberts  v.  Cox,  1 
Lev.,  22.  That  case  is  also  mentioned  as  hav- 
ing decided  the  point,  in  3  Salk.,  118,  and  Vin. 
Abr.  Estate,  B,  b.  18,  pi.  10.  But  on  looking  at 
the  report  in  Levinz,  it  will  be  found  that  noth- 
ing was  decided,  the  judges  being  equally  di- 
vided in  opinion.  This  also  appears  by  the  re- 
port of  the  same  case  in  Sir  T.  Raym.,  11,  and 
1  Keb.,  1,  where  it  is  given  by  the  name  of 
Robin*  v.  Warwick.  But  the  point  was  decided, 
277*]  or  rather  *assumed,  in  Ards  v.  Watkin, 
Cro.  Eliz.  ,637, 651.  The  authorities  upon  which 
the  judges  relied  prove  nothing  whatever  on 
the  point  now  in  question  ;  nor  have  I  been 
able  to  discover  anything  in  their  reasoning  go- 
ing to  take  the  case  out  of  that  general  rule  of 
the  common  law  which  declares  that  choses  in 
action  are  not  assignable.  But  the  right  of  the 
assignee  of  the  rent  to  sue  in  his  own  name  was 
recognized  by  this  court  in  Demarest  v.  WiUard, 
and  we  ought  not  now  to  depart  from  that  doc- 
trine. 

But  there  are  other  difficulties  in  the  plaint- 
iff's case.  It  is  possible,  perhaps,  to  infer  from 
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the  declaration  that  there  was  a  lease;  that  the 
defendant  was  the  lessee;  that  rent  was  re- 
served, that  the  rent  has  been  assigned  to  the 
plaintiff  ami  that  he  is  now  suing  to  recover  it; 
and  yet  not  oneof  those  facts  is  directly  alleged. 
They  can  only  be  made  out,  if  it  can  be  done 
at  all,  by  argument  and  inference.  There  may 
be  an  intrinsic  difficulty  in  making  out  a  case 
upon  which  the  plaintiff  can  recover  in  his 
own  name,  owing  to  the  manner  in  which  the 
business  was  transacted  ;  but  that  will  not 
change  the  rules  of  law.  The  plaintiff  must 
show  all  the  facts  to  which  I  have  alluded,  or 
else  he  must  seek  a  remedy  in  the  name  of 
Kendrick,  with  whom  the  covenant  was  made. 
The  plaintiff  is  here  suing  upon  a  covenant 
made  with  Kendrick  to  pay  him  $90  per  year 
so  long  as  the  defendant  was  permitted  to  oc- 
cupy certain  premises.  The  $90  may  be  for 
rent.or  this  may  be  a  collateral  covenant  which 
neither  runs  with  the  land  nor  is  assignable 
upon  any  other  ground.  As  a  general  rule,  it 
is  not  enough  to  plead  a  deed  according  to  its 
terms,  and  then  ask  the  court  to  draw  infer- 
ences and  give  effect  to  the  instrument  in  a 
particular  form.  It  must  be  pleaded  accord- 
ing to  its  legal  effect  and  operation;  and  if  the 
language  be  such  that  it  may  operate  in  sev- 
eral ways,  the  pleader  must  set  forth  in  that 
manner  which  will  answer  the  particular  pur 
pose  for  which  it  is  produced.  Thus  the  words 
"give,  grant,  etc."  in  a  deed,  may  operate  as 
a  release;  and  whereitis*necessary  for  [*278 
the  pleader  to  show  a  release  he  must  plead  the 
deed  as  such,  instead  of  setting  it  forth  in 
terms.  So,  if  tenant  for  life  grant  his  estate  to 
him  in  reversion,  this  is  in  legal  effect,  a  sur- 
render; and  it  must  be  pleaded  as  such,  and 
not  as  a  grant.  Other  examples  might  be  given 
but  they  cannot  be  necessary.  The  cases  in 
support  of  this  doctrine  are  collected  in  1 
Saund..  225  c,  n.  9;  Chester  v.  Willan,  2  Saund., 
96,  p.  97  b,n.  2  ;  Steph  Plead  ,  391,  892  ;  2 
Chit.  Prec. ,  468,  n.  f.  In  order  to  recover  in 
this  action  the  plaintiff  must  aver  in  direct 
terms,  and  with  all  proper  circumstance  of  de- 
tail, that  Kendrick  demised  certain  premises 
to  the  defendant,  reserving  a  certain  annual 
rent,  which  the  defendant  covenanted  to  pay; 
that  Kendrick  afterward  assigned  the  rent  to 
Pettibone,  and  Pettibone  assigned  to  the  plaint- 
iff. In  Allen  v.  Bryan,  5  Barn.  &  C.,  512,  aft- 
er stating  the  demise  by  Fell,  the  rent,  and  the 
defendant's  covenant  to  pay,  it  was  averred  in 
the  declaration  that  Fell  assigned  to  the  plaint- 
iff the  rent  reserved  by  the  lease,  the  counter- 
part of  the  lease,  and  the  benefit  of  the  cove- 
nants for  the  payment  of  the  rent  for  the 
remainder  of  the  term.  It  was,  perhaps,  unnec- 
essary to  go  beyond  the  averment  that  the  rent 
was  assigned;  but  that  question  does  not  now 
arise. 

As  the  declaration  is  defective,  it  is,  of 
course,  unnecessary  to  examine  the  pleas. 

Judgment  for  defendant. 

Covenant  running  with  land— Action  in  name  of 
asxignee.  Cited  in— 8  Denio,  295 ;  3  Barb,  ch,  55;  49 
Am.  Dec..  168;  55  Ind.,  411. 

Assignee  of  rent— May  recover  in  own  name.  Cited 
in— 4  N.  Y.,  128 :  19  N.  Y-,  99 :  26  N.  Y.,  578  :  81  N.  Y., 
820;  46  Barb.,  453  :  6  Rob.,  262:  7  Rob.,  267 :  1  Bradf.. 
56 ;  2  Allen,  343 ;  37  Am.  Dec.,  121 ;  3  Met..  76. 

Covenant—  When  runs  with  land— Asslg  liability  of. 
Cited  in-4  N.  Y..  137 ;  63  Barb.,  279. 
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279*]  *  W AKEM  AN  &  W AKEM AN 
BAILEY. 

Action  by  Partner  —  Set-off  against  Deceased 
Partner — Evidence. 

Where,  in  an  action  by  partners,  the  defendant 
claimed  to  set  off  the  amount  of  a  draft  which  he 
had  transferred  to  V.,  then  one  of  the  partners,  but 
since  deceased;  it  appearing  among  other  things, 
that  after  the  transfer,  V.  inclosed  the  draft  to  his 
firm  in  a  letter,;  held,  inasmuch  as  V.  was  in  pos- 
session of  the  draft  at  the  time  of  writing  the  letter, 
it  might  be  given  in  evidence  by  the  plaintiffs  as  a 
part  of  the  res  gestce,  for  the  purpose  of  showing 
that  he  claimed  the  draft  as  his  own,  and  that  this 
was  properly  followed  by  proof  of  the  draft  having 
been,  in  fact,  applied  to  V.'s  credit  on  the  firm 
books. 

MOTION  to  set  aside  report  of  referees.  The 
action  -was  assumpsit  for  goods  sold  and 
delivered,  and  the  defendant  claimed  to  set  off 
the  amount  of  a  certain  draft  transferred  by 
him  to  one  Vajll,  since  deceased,  who  was  at 
the  time  a  copartner  of  the  plaintiffs.  On  the 
hearing  it  appeared  that  in  1834  the  plaintiffs 
and  Vaill  were  partners,  doing  business  as 
merchants,  under  the  firm  name  of  Wakemans 
&  Vaill;  that  in  June  of  that  year  the  draft  in 
question  was  transferred  by  the  defendant  to 
Vaill.  who  sent  it  to  his  firm;  that  in  Septem- 
ber after  Vaill  died;  and  that  in  October  of 
the  same  year  the  goods  in  question,  which 
formed  a  part  of  the  stock  in  trade  of  Wake- 
mans  &  Vaill,  were  purchased  by  the  defend- 
ant. The  stress  of  the  controversy  was,  wheth- 
er the  draft  should  be  allowed  as  a  set-off 
against  the  plaintiffs' demand,  or  be  considered 
a  charge  against  Vaill  individually.  Upon  this 
question,  evidence  was  given  on  both  sides. 
In  order  to  show  that  Vaill,  after  taking  the 
draft,  had  sent  it  to  his  firm  as  his  own,  the 
referees  allowed  the  plaintiffs  to  give  in  evi- 
dence Vaill's  letter  inclosing  the  draft  and  di- 
recting the  firm  to  give  him  credit  for  it;  and 
the  plaintiffs  were  also  permitted  to  prove  that 
the  draft  was  in  fact  applied  to  the  credit  of 
Vaill  on  the  books  of  the  firm.  The  admissi- 
bilily  of  the  evidence  was  objected  to  by  the 
defendant  before  the  referees.  The  latter  re- 
28O*]  jected  the  set-off  and  reported  in  *favor 
of  the  plaintiffs,  which  report  the  defendant 
now  moved  to  set  aside. 

Mr.  O.  Hastings,  for  defendant. 

Mr.  M.  T.  Reynolds,  for  plaintiffs. 

By  the  Court,  Cowen,  J.  The  only  dispute 
at  the  hearing  was,  whether  the  draft  should 
be  allowed  as  a  set-off ;  or  whether  it  was  a 
charge  against  Vaill,  a  former  member  of  the 
plaintiff's  firm,  but  now  deceased.  On  this 
question  evidence  was  given  by  both  sides.and 
we  cannot  disturb  the  report  on  the  question 
of  fact. 

To  show  that  Vaill,  in  his  lifetime,  after  tak- 
ing the  draft,  had  sent  it  to  his  firm  as  his  own 
the  plaintiffs  were  allowed  to  give  in  evidence 
his  letter  inclosing  it  and  directing  his  firm  to 
give  him  credit  for  it.  Vaill  being  in  posses- 
sion of  the  draft,  at  the  time  of  the  written 
declaration,  it  was,  I  think,  properly  received 
as  a  part  of  the  res  gestos.  It  showed  that  he 
claimed  the  draft  as  his  own.  and  tended  to 
negative  the  inference  sought  to  be  derived  by 
the  defendant  from  the  circumstances,  that 
credit  had  been  given  to  him  for  the  draft,  by 
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the  plaintiffs;  or  at  least  to  negative  the  infer- 
ence that  the  proceeds  had  come  to  their  use. 

That  evidence  was,  I  think,  properly  fol- 
lowed by  proof  that  the  draft  was  in  fact  ap- 
plied to  the  credit  of  Vaill  in  his  account  with 
the  firm.  Such  evidence  concluded  nothing; 
but  was,  I  think,  admissible  among  the  other 
circumstances  of  the  case. 

Motion  denied. 

Reversed— 2  Denio,  220. 


*HOWELLt>.  THE  PEOPLE  [*281 

"Where  a  person  was  convicted  before  a  Court  of 
Special  Sessions  on  a  complaint  for  feloniously  tak- 
ing property,  and  neither  the  complaint  nor  war- 
rant of  arrest  stated  the  value  of  the  property,  or 
the  place  where  the  offense  arose ;  held,  that  the 
conviction  was  erroneous. 

Citations^*  Johns.,  292;  5  Wend.,  530;  Nares,  Pen. 
Cow.  40;  Boscaw.  Conv.,  18,  19 ;  Hawk.  P.  C.,  B.  II.. 
ch.  25,  sees.  34,  35 ;  1  Chit.  Cr.  L.,  41  Cro.  Eliz.,  137  ;  1 
Bulst.,  205. 

ON  certiorari  to  a  Court  of  Special  Sessions. 
A  complaint  in  writing  was  made  before  a 
justice  of  the  peace  of  Suffolk  Co.,  in  these 
words:  "  Suffolk  County,  »$:  Jasper  Vail  be- 
ing sworn  says,  that  some  time  in  the  spring 
of  1835,  Merritt  Howell  feloniously  took  and 
carried  away  several  loads  of  manure,  of  him, 
the  said  Jasper  Vail,  and  converted  the  same 
to  his  own  use.  And  the  said  Jasper  prays 
process  against  the  said  Howell."  The  justice 
issued  a  criminal  warrant  reciting  the  com- 
plaint, whereon  Howell  was  arrested,  and  after 
pleading  not  guilty,  demanded  a  trial  by  three 
justices.  Two  other  justices  were  according 
ly  associated  with  the  one  who  issued  the 
warrant,  and  after  hearing  the  evidence,  they 
convicted  the  defendant  and  sentenced  him  to 
pay  a  fine  of  $6.50.  It  was  now  moved  in  be- 
half of  the  defendant  that  the  conviction  be 
reversed. 

Mr.  G.  Miller,  for  plaintiff  in  error. 

Mr.  Willis  Hall,  Atty-Gen.,  for  the  people. 

Per  Curiam.  The  conviction  was  erro- 
neous, and  must  be  reversed.  Neither  the  com- 
plaint nor  warrant  contained  enough  to  show 
that  the  Special  Sessions  were  authorized  to 
try  the  cause.  If  the  charge  intended  was  that 
of  petit  larceny,  the  value  of  the  property  taken 
ought  to  have  been  stated.  Powers  v.  People, 
4  Johns.,  292.  At  all  events,  the  place  where 
the  offense  arose  should  have  appeared,  that 
it  might  be  seen  whether  in  this  respect  the 
case  was  within  the  jurisdiction  of  the  justices. 
Vanderwerker  v.  People,  5  Wend.,  530;  Nares, 
Pen.  Conv.,  *40;  Boscaw.  Conv.,  18,  [*282 
19;  Hawk.  P.  G.,  B.  II.,  ch.  25,  sees.  34,  35;  1 
Chit.  Cr.  L.,  41;  Lenthal's  c&se,  Cro.  Eliz.,  137; 
1  Bulst.,  205. 

Conviction  reversed. 
Cited  in— 2  Abb.  Pr.,  473. 


NESTLE  v.  VAN  SLYCK. 

Slander — Pleading — Surplusage — Proof  of  Part 
of  Words  Laid,  if  Slanderous,  Sufficient. 

A  count  in  slander,  for  words  spoken  in  the  third 
person,  will  be  held  sufficient  after  verdict,  where 
the  allegation  of  them  is  preceded  by  a  colloquium 
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in  the  usual  form,  and  from  the  whole  count  It  ap- 
pears with  reasonable  certainty  that  they  were 
spoken  of  and  concerning  the  plaintiff,  noon 
tin-re  be  no  formal  and  direct  averment  of  that  fact. 

If  there  be  an  al  legation  that  the  words  were 
spoken  of  the  plaintiff,  the  declaration  will  be  held 
Rood  after  verdict,  though  it  set  forth  no  eoBOQUMMl 
whatever;  and,  tumble,  such  a  declaration  would  be 
held  Kood  even  on  demurrer. 

One  count  in  a  declaration  may  be  aided  by  ref- 
erence to  matter  of  inducement  contained  in  a  pre- 
ceding: count. 

Where  a  declaration  for  words  imputing-  the 
forgery  of  a  note,  set  out  a  colfrxjutum  concerning 
the  plaintiff,  and  also  concerning  a  particular  note, 
describing  it,  and  the  innuendo,  instead  of  pointing 
the  slanderous  matter  to  that  note,  referred  merely 
to  a  note:  held,  that  after  verdict,  the  uncertainty 
in  this  respect  was  cured,  and  the  court  must  in- 
tend that  the  words  proved,  related  to  the  note  de- 
scribed in  the  eoUoQufum. 

And  where  the  declaration,  after  alleging  a  collo- 
quium with  the  plaintiff,  of  and  concerning  him  and 
a  certain  note,  set  out  the  words  as  follows :  "You 
(meaning  the  bearer  or  holder  of  the  note  above 
described),  may  send  for  V.  (the  plaintiff  meaning), 
and  we  will  have  him  punished;"  held,  sumcient 
after  verdict. 

Semble,  for  the  purpose  of  upholding  a  judgment 
for  the  plaintiff  in  such  a  case,  the  allegation  that 
the  words  were  spoken  with  the  plaintiff  may  be 
treated  as  surplusage. 

In  slander,  the  plaintiff  need  not  prove  all  the 
words  laid  in  either  count  of  the  declaration ;  it  is 
sumcient  if  he  prove  only  a  part  of  the  words,  pro- 
vided they  are  slanderous. 

Citations-Cro.  Jac.,  674 ;  1  Chit.  PL,  432,  ed.  1837 ; 
2  Id.,  306,  307,  312,  note  g,  ed.  1819 ;  623,  notes  d  and  I ; 
635,  n.  w ;  Stark-  Sland.,  283-6 ;  Com.  Dig.  Defam., 
G.,  7;  lSaund.,242,  n.  3. 

ERROR  to  Montgomery  C.  P.  Van  Slyck 
sued  Nestle  in  the  court  below  for  slan- 
der. First  count,  that  the  defendant  malicious- 
ly intending  to  slander  tLe  plaintiff,  etc.,  on, 
etc.,  at,  etc.,  in  a  certain  discourse  which  the 
defendant  then  and  there  had  with  the  plaint- 
283*]  iff,  in  the  presence  *and  hearing  of 
divers  good  and  worthy  citizens,  of  and  con- 
cerning the  said  plaintiff,  and  of  and  concern- 
ing a  certain  note  of  hand  or  due  bill  for  $2.50, 
purporting  to  be  executed  by  the  defendant 
and  payable  to  the  plaintiff,  then  and  there  in 
a  loud  voice,  and  in  the  presence  and  hearing 
of  those  citizens,  these  false,  scandalous  and 
malicious  words,  did  publish  and  declare,  to 
wit:  "I  (the  defendant  meaning)  will  swear 
that  I  (the  defendant  meaning)  never  signed 
the  note  (meaning  a  note  presented  to  the  de- 
fendant for  payment  for  $2. 50).  It  is  a  forgery . 
You  (meaning  the  bearer  or  holder  of  the  note 
above  described)  may  send  for  Van  Slyck  (the 
plaintiff  again  meaning)  and  we  will  have  him 
punished  (the  plaintiff  again  meaning)  for  forg- 
ing the  note"  (the  said  note  meaning);  thereby 
intending  to  have  it  understood  and  believed 
that  the  plaintiff  was  guilty  of  forgery,  etc. 
Second  count,  that  the  defendant,  in  a  certain 
other  discourse  which  he  had  in  the  presence 
and  hearing  of  divers  other  citizens,  of  and 
concerning  the  plaintiff,  and  of  and  concern- 
ing the  aforesaid  note  and  the  making  and  ex- 
ecuting the  same,  did  then  and  there  publish 
and  declare  in  their  presence  and  hearing  these 
other  false  and  scandalous  words,  to  wit:  "I 
(the  defendant  meaning)  never  signed  the  note 
(meaning  the  note  above  described).  I  (the  de- 
fendant meaning)  would  be  a  fool  to  sign  such 
a  note  or  paper  when  I  have  notes  against  him 
(the  plaintiff  again  meaning),  and  I  never 
signed  it  (the  said  note  meaning).  Old  Van 
Slyck  (the  plaintiff  meaning)  forged  it"  (the 
360 


said  note  meaning).  Thereby  meaning  and  in- 
tending to  have  it  understood  and  believed 
that  the  plaintiff  was  guilty  of  forgery,  etc. 
Third  count,  that  the  defendant  in  a  certain 
other  discourse  which  he  had  with  divers  other 
citizens  in  the  presence,  etc.,  of  and  concern- 
ing one  other  certain  note  or  due-bill  of  $2.50 
purporting  to  be  made  by  the  defendant  and 
payable  to  the  plaintiff  and  dated,  etc.,  and  of 
and  concerning  the  plaintiff,  did  falsely  and 
maliciously  publish  and  declare  these  other 
false,  etc.,  words,  to  wit:  "By  G — d,  I  (thede- 
fendant  meaning)  never  signed  the  note  (the 
aforesaid  *note  meaning).  I  (the  de-  [*i284- 
fendant  again  meaning)  never  put  my  name  to 
it  (the  last  mentioned  liote  meaning).  It  (the 
last  mentioned  note  meaning)  is  a  forgery;  you 
(one  of  those  citizens  meaning)  may  send  for 
him  and  have  him  (the  plaintiff  meaning)  up 
for  it"  (meaning  that  he  would  commence  a 
criminal  prosecution  against  the  plaintiff). 
Thereby  meaning  and  intending  to  have  it  un- 
derstood and  believed  by  those  citizens  that  the 
plaintiff  had  forged  the  last  mentioned  note, 
etc.  Plea,  not  guilty. 

On  the  trial  the  defendant  moved  for  a  non- 
suit on  the  ground  that  the  evidence  did  not 
sustain  either  count  of  tfie  declaration.  The 
motion  was  overruled,  and  the  defendant  took 
a  bill  of  exceptions.  Verdict  and  judgment 
for  the  plaintiff  on  all  the  counts;  after  which, 
the  defendant  brought  error. 

Mr.  D.  Cady,  for  plaintiff  in  error. 

Mr.  M.  T.  Reynolds,  for  defendant  in 
error. 

By  the  Court,  Bronson,  J.  Although  the 
declaration  is  but  a  clumsy  performance  in  the 
way  of  special  pleading,  1  am  inclined  to  think 
it  sumcient  after  verdict.  The  objections  to  it 
are:  1.  The  want  of  an  averment  that  the 
words  were  spoken  of  and  concerning  the 
plaintiff;  2.  The  absence  of  proper  inducement 
or  an  introductory  statement  of  matters  to 
which  the  words  may  be  applied  for  the  pur- 
pose of  showing  them  actionable;  and  8.  The 
want  of  apt  innuendoes  for  the  purpose  of 
pointing  the  application  of  the  words  to  the 
plaintiff,  and  to  the  introductory  averments. 

In  actions  for  verbal  slander,  the  usual  course 
is,  to  allege  a  colloquium  of  and  concerning  the 
plaintiff,  and  then  to  follow  it  by  an  averment 
that  the  words  were  spoken  of  and  concerning 
the  plaintiff.  The  pleader  in  this  case  has.  in 
all  the  counts,  stated  a  discourse  of  and  con- 
cerning the  plaintiff,  but  he  has  not  followed 
it  by  an  averment  that  the  words  were  spoken 
of  the  plaintiff.  It  was  thought  at  an  early  day 
that  the  laying  of  a  colloquium  of  the  plaintiff 
*was  indispensable  in  all  cases.  But  [*28f> 
in  Smith  v.  Ward,  Cro.  Jac.,  674,  it  was  held, 
on  a  motion  in  arrest  of  judgment,  that  the 
omission  of  the  colloquium  was  not  fatal  where 
the  words  were  alleged  to  have  been  spoken  of 
the  plaintiff,  and  their  application  to  him  was 
sufficiently  apparent.  The  declaration  in  that 
case  was  that  the  defendant  said  of  the  plaint- 
iff: "he  (innuendo  the  plaintiff)  is  a  thief. "" 
This  was  held  sufficient  after  verdict;  and 
would  now,  I  think,  be  held  good  on  demur- 
rer. See,  1  Chit.  PI.,  482.  ed.  of  1887;  2  Id., 
806,  807,  n.  g,  ed.  of  1819;  Stark.,  Slander, 
288,  284. 
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The  pleader  in  this  case  has  laid  a  colloquium, 
but  he  has  omitted  the  more  important  aver- 
ment that  the  words  were  spoken  of  and  con- 
cerning the  plaintiff.  These  words,  says  Mr. 
Chitty,  are  very  material.  2  Chit.  PI.,  312,  n. 
g,  ed.  of  1819.  But  in  a  subsequent  edition  he 
says  :  "  The  declaration  must  show  by  a  col- 
loquium, or  otherwise,  lhat  the  words  were 
spoken,  or  the  libel  was  composed  and  pub- 
lished, of  and  concerning  the  plaintiff."  1 
Chit.  PI.,  432,  ed.  of  1837  :  2  Id.,  623,  notes  d 
and  1;  and  p.  635,  n.  w.  And  upon  principle, 
it  would  seem  to  be  sufficient,  especially  after 
verdict,  that  it  appears  in  any  way  that  the 
slanderous  words  were  spoken  of  the  plaintiff. 
This  has  undoubtedly  been  regarded  as  an  in- 
dispensable averment.  Com.  Dig.  Defam.,  G, 
7.  But  Sergeant  Williams,  who  is  good  author- 
ity, thinks  it  enough,  after  verdict,  that  a  col- 
loquium concerning  the  plaintiff  is  laid,  with- 
out any  more  direct  averment  that  the  words 
were  spoken  of  the  plaintiff.  Indeed,  he  thinks 
the  defect  should  be  pointed  out  by  special 
demurrer.  1  Saund.,  242,  n.  3;  and  see,  Stark., 
Sland.,  284,  285. (a)  But,  however,  that  may  be, 
if  it  appear  with  reasonable  certainty  on  look- 
ing at  the  whole  count,  that  the  words  were 
spoken  of  the  plaintiff,  that  must  be  enough 
after  verdict,  although  the  averment  is  not 
made  in  the  most  skillful  manner. (b) 
286*]  *In  the  first  count,  it  is  stated,  by 
way  of  inducement,  that  there  was  a  certain 
note  of  hand  or  due  bill  purporting  to  be  exe- 
cuted by  the  defendant  to  the  plaintiff;  and  a 
colloquium  of  and  concerning  the  note,  as  well 
as  the  plaintiff,  is  properly  laid.  The  induce- 
ment in  the  second  count  is  good  by  way  of 
reference  to  the  first.  It  alleges  a  discourse  of 
and  concerning  the  plaintiff,  and  of  and  con- 
cerning the  aforesaid  note.  The  third  count 
mentions  another  note  by  way  of  inducement. 
Each  of  the  counts  contain  sufficient  prefatory 
matter  to  which  the  words  may  be  applied  for 
the  purpose  of  showing  them  slanderous. 

Some  of  the  innuendoes  are  badly  framed 
and,  taken  in  connection  with  other  defects  in 
the  declaration,  they  go  very  far  towards  over- 
turning the  action.  In  the  first  count,  after  al- 
leging a  discourse  concerning  the  plaintiff,  and 
concerning  a  particular  note  or  due  bill,  the 
pleader  proceeds  to  set  out  the  slanderous 
words  ;  and  when  he  arrives  at  words  relating 
to  the  note,  instead  of  an  innuendo  pointing  to 
"the"  note  already  mentioned,  the  innuendo 
speaks  of  "  a  "  note  which  may  or  may  not  be 
the  same  one  that  is  mentioned  in  the  induce- 
ment. What  is  further  said  in  the  innuendo 
about  a  note  presented  to  the  defendant  for 
payment,  is  of  no  importance.  It  cannot  aid 
the  plaintiff,  because  there  is  nothing  in  the 
introductory  statement  to  which  this  part  of 
the  innuendo  can  relate;  and  it  can  do  no  harm, 
because  the  matter  is  not  rendered  more  un- 
certain than  it  was  before  in  consequence  of 
mentioning  a  note,  instead  of  the  note  men- 
tioned in  the  inducement.  Notwithstanding 
this  uncertainty,  the  innuendo  is  not  repug- 
nant to  the  matter  set  forth  in  the  introductory 

(a)  See  Titus  v.  Follet,  post,  p.  318. 

i  b)  Had  there  been  no  colloquium  laid.  In  the  prin- 
cipal case,  quaere,  whether  the  judgment  could  have 
been  sustained.  See,  Sayrev.  Jewett,  12  Wend.,  135. 
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averment.  The  note  presented  to  the  defend- 
ant for  payment  may  be  the  same  note  which 
is  mentioned  in  the  inducement;  and  after  ver- 
dict, it  should,  I  think,  be  intended  that  the 
notes  were  identical.  If  it  had  not  been  proved 
on  the  trial  that  the  words  spoken  related  to 
the  particular  note  mentioned  in  the  introduc- 
tory averment,  we  must  presume  that  the  court 
below  would  not  have  permitted  the  plaintiff 
to  recover. 

*There  is  another  deformity  in  this  [*287 
count.  After  alleging  that  the  defendant  had  a 
discourse  with  the  plaintiff,  some  of  the  words 
are:  "You  may  send  for  Van  Slyck  (the  plaint- 
iff meaning),  and  we  will  have  him  punished." 
This  looks  very  much  as  though  the  defendant 
was  chargeable  with  the  absurdity  of  telling 
the  plaintiff  he  might  send  for  himself  ;  and 
that,  too,  for  the  purpose  of  getting  himself 
punished.  And  yet  it  is  possible  that  the  de- 
fendant addressed  such  words  to  the  plaintiff; 
and  they  are  none  the  less  slanderous  because 
they  seem  to  be  absurd,  if  we  can  see  that  they 
impute  to  the  plaintiff  a  criminal  offense.  The 
innuendo  following  the  word  "you,"  is:  "The 
bearer  or  holder  of  the  note  above  described;" 
and  although  the  discourse  was,  in  general, 
with  the  plaintiff,  these  particular  words  may 
have  been  addressed  to  some  one  or  more  of 
the  citizens  in  whose  presence  the  slander  was 
uttered.  And  besides,  for  the  purpose  of  up- 
holding the  judgment,  we  may,  I  think,  re- 
ject as  surplusage  the  allegation  that  the  dis- 
course was  with  the  plaintiff.  It  is  enough 
that  the  discourse  was  of  and  concerning  the 
plaintiff. 

Looking  at  the  whole  count  in  the  favorable 
light  in  which  it  should  be  examined  after  ver- 
dict, I  think  it  shows  with  sufficient  certainty 
that  the  plaintiff  was  charged  with  the  crime 
of  forgery.  There  was  a  discourse  concerning 
the  plaintiff,  and  concerning  a  note  purporting 
to  be  made  by  the  defendant,  and  payable  to 
the  plaintiff,  in  which  the  defendant  said  :  "  I 
will  swear  that  I  never  signed  the  note;  it  is 
forged.  You  may  send  for  Van  Slyck  (the 
plaintiff),  and  we  will  have  him  punished  for 
forging  the  note  "  The  pleader  certainly  had 
materials  enough  ;  and  although  he  has  used 
them  very  unskillf ully,  I  think  the  verdict  has 
helped  him  out  of  the  difficulty. 

As  the  second  and  third  counts  are  less  ob- 
jectionable than  the  first,  they  call  for  no  par- 
ticular remark. 

The  bill  of  exceptions  shows  no  error.  It  was 
not  necessary  for  the  plaintiff  to  prove  all  the 
words  laid  in  either  of  the  counts,  provided 
the  words  proved  were  slanderous.  In  two  of 
the  counts,  the  words,  among  others,  are:  "  It 
*is  a  forgery."  Two  of  the  witnesses  [*288 
swear  to  the  very  same  words.  This  is  enough, 
without  looking  any  further.  Although  the 
witnesses  all  spoke  of  the  same  conversation 
and  varied  somewhat  in  their  statements,  it 
was  for  the  jury  to  say,  which  gave  the  correct 
version  ;  and  as  some  of  the  witnesses  proved 
words  which  would  sustain  the  declaration, 
the  court  below  was  right  in  refusing  to  non- 
suit the  plaintiff. 

No  question  has  been  made  upon  the  charge 
to  the  jury. 

Judgment  affirmed. 
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VOORHEES  ET  AL.  t>.  EARL  &  KELLOGG. 

Warranty  of  Quality — Breach  of— Measure  of 
Damage*— Effect  of  Fraud— On   Wfiat  Con 
ditions  Vendee  may  Rewind. 

In  general,  the  measure  of  damages  for  a  breach 
of  warranty  as  to  the  quality  of  goods  sold,  is  the 
difference  between  the  value  of  the  goods  as  they 
really  were,  and  what  their  value  would  have  been 
had  they  answered  the  warranty. 

Where  there  is  a  warranty  as  to  quality  on  the 
sale  of  goods,  but  no  fraud,  and  no  stipulation  that 
the  goods  may  be  returned,  though  the  warranty  be 
broken,  the  vendee  cannot  rescind  the  contract 
without  the  consent  of  the  vendor. 

Otherwise,  if  there  be  fraud  in  the  sale  on  the 
part  of  the  vendor :  in  which  case  the  vendee  may 
rescind,  and  recover  back  the  consideration  paid, 
in  an  action  for  money  had  and  received. 

A  vendee  of  goods,  however,  in  order  to  rescind 
a  contract  of  sale  on  the  ground  of  fraud,  must  re- 
store or  offer  to  restore  all  he  has  received  under  It, 
and  cannot  rescind  in  part  and  affirm  as  to  the  resi- 
due, even  where  the  sale  is  of  several  articles  at  dis- 
tinct prices  for  each.  Per  Curiam  ;  Cowen,  J.,  dis- 
senting. 

Citations— 7  Carr.  &  P.,  189.  741 ;  6  Ad.  &  El.,  519 ;  2 
Id.,  129 :  Ryan  &  M.,  436 :  9  Com..  107,  111 :  2  B.  &  Ad., 
456;  2Cromp.  &  M.,  207;  3  Ad.  &  El.,  103 ;  4Nev.  & 
Man.,  649;  5  Carr.  &  P.,  475;  12  Wh.,  183,  189-193  ;  1 
Dana.  273 : 7  Gill.  &  J.,  407,  419;  5  East,  449;  2  Younge 
&  J.,  284 ;  Long,  Sales,  359 ;  3  Bos.  &  P.,  162 ;  22  Pick., 
460. 

A  SSUMPS1T,  tried  before  Willard,  C.  Judge, 
-il-  at  the  Montgomery  Circuit,  November,  30, 
1838.  The  action  was  on  a  warranty,  that  220 
barrels  of  flour,  purchased  by  the  plaintiffs  of 
the  defendants,  were  superfine  flour,  of  good 
quality.  The  declaration  set  forth  the  war- 
ranty, averring  a  breach,  and  also  contained 


the  money  counts,  including  a  count  for  mon- 
ey had  and  received. 

At  the  trial,  the  plaintiff  proved  the  sale  and 
warranty,  which  took  place  January  1,  1838. 
The  sale  was  at  *Skaneateles,  Onon-  [*289 
daga  Co.,  where  the  defendants  manufactured 
it;  the  plaintiffs  being  retailers  of  flour  at  Ful- 
ton ville,  Montgomery  Co.,  and  purchasing  it 
for  the  purposes  of  retail.  The  price  paid  was 
$9.50  per  barrel.  The  flour  was  kept  on  hand 
by  the  plaintiffs  till  August  18,  succeeding  the 
sale,  they  in  the  meantime  retailing  a  part  of 
it.  Most  of  it  answered  the  warranty;  but  60 
barrels  did  not,  being  defect!  vein  quality.  The 
latter  were  marked  "A.  Stamp."  The  rest, 
"Earl  &  Kellogg."  Of  the  barrels  marked  "A. 
Stamp,"  several  were  sold  by  the  plaintiff H  in 
April,  1838  ;  but  this  parcel  proving  bad,  the 
plaintiffs  had  paid  damages  on  account  of  it, 
to  the  amount  of  $16.25.  May  25.  1838,  the 
plaintiffs  wrote  to  the  defendants  stating  the 
facts  in  relation  to  the  60  barrels,  and  offering 
to  return  55  barrels  of  it.  They  repeated  this 
offer  by  letter  June  5,  1838  ;  and  the  defend- 
ants answered  on  the  7th  of  the  same  month, 
proposing  to  make  a  reasonable  deduction  for 
all  that  might  fall  short  in  quality  ;  but,  from 
the  length  of  time  elapsed,  and  the  fall  in  price, 
declining  to  receive  the  55  barrels  back.  The 
plaintiffs  waited  till  August  1  following,  when 
they  sold  the  55  barrels  at  auction.  By  this 
time  some  of  it  had  become  sour  and  musty. 
They  claimed  to  recover  the  whole  purchase 
money  paid  for  the  60  barrels. 

The  defendant's  head  miller,  A.  Stamp,  was 


NOTE.— Sales—  Warranty  of  quality— Breach  of— 
Remedy  of  vendee — When  vendee  may  rescind  con- 
tract. 

The  modern  English  doctrine  has  been  thus  stated: 
"  There  is  a  very  important  difference  between  cases 
where  a  contract  may  be  rescinded  on  account  of 
fraud,  and  those  in  which  it  may  be  rescinded  on 
the  ground  that  there  is  a  difference  in  substance 
between  the  thing  bargained  for  and  that  obtained. 
It  is  enough  to  show  that  there  was  a  fraudulent 
representation  as  to  any  part  of  that  which  induced 
the  party  to  enter  into  the  contract  which  he  seeks 
to  rescind ;  but  where  there  has  been  an  innocent 
misrepresentation  or  misapprehension  it  does  not 
authorize  a  rescission  unless  it  is  such  as  to  show 
that  there  is  a  complete  difference  in  substance  be- 
tween what  was  supposed  to  be,  and  what  was,  tak- 
en, so  as  to  constitute  a  failure  of  consideration." 
Kennedy  v.  Panama  Mail  Co.  L.  R.,  2  Q.  B..  580.  See 
also  Head  v.  Tattersall,  41  L.  J.  Exch.,  4,  4  L.  R. 
Exch.,  7 ;  Helibutt  v.  Hickson,  7  L.  R.  C.  P.,  438 : 
Clough  v.  London  &  N.  W.  R'y  Co..  7  L.  R.  Exch..  26 : 
Smith  v.  Hughes,  6  L.  R.  Q.  B.,  597. 

In  New  York  the  doctrine  of  the  above  case  of 
Voorhees  v.  Earl,  that  breach  of  warranty  does  not 
entitle  vendee  to  avoid  contract  except  in  case  of 
fraud  has  not  been  materially  modified  by  the  later 
decisions  of  the  courts  of  the  State.  See  citations 
at  end  of  case,  especially  62  N.  Y.,  419. 

Substantially  the  same  doctrine  was  announced 
by  the  U.  S.  Supreme  Court  in  Thornton  v.  Wynn, 
12  Wheat.,  183,  and  by  the  Supreme  Court  of  Penn- 
sylvania in  Freyman  v.  Knecht,  78  Pa.  St.,  141. 

See,  also,  in  support  of  the  sfxme  doctrine  West  v. 
Cutting,  19  Vt..  536.  (But,  see  Richardson  v.  Grandy, 
49  Vt.,  22).  Wright  v.  Davenport.  44  Tex..  164; 
Lewis  v.  Rountree,  78  N.  C.,  323 :  Dawson  v.  Penn- 
iman,  65  Ga.,  698;  Buckingham  v.  Osborne,  44  Conn., 
133;  Knoblauch  v.  Krouschnabel,  18  Minn.,  300. 

In  Massachusetts  the  contrary  doctrine  is  estab- 
lished, i.  e.,  that  a  breach  of  a  warranty  authorizes 
the  vendee  to  rescind  the  contract  although  there 
was  no  express  agreement  to  that  effect  and  no 
fraud.  Bryant  v.  Isburgh,  13  Gray,  607  (where  pre- 
vious decisions  are  cited) ;  Morse  v.  Brackett,  98 
Mass..  205 :  Young  and  Conant  Mfg.  Co.  v.  Wake- 
fleld,  121  Mass.,  91. 

See.  to  same  effect  Cutter  v.  Gilbreth,  53  Me.,  176 ; 
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Boothby  v.  Scales,  27  Wis.,  626 ;  Warder  v.  Fisher, 
48  Wis..  338 ;  Rogers  v.  Hanson,  35  la..  233. 

Compare,  also,  Pennock  v.  Stuggles,  54  Vt.,  226 ; 
Matthews  v.  Fuller,  8  111.  App.,  529 ;  Ruff  v.  Jarrett, 
94  111.,  475;  Sparling  v.  Marks,  86111.,  125;  Lane  v. 
Lautz,  27  Md.,  211:  Jack  v.  Des  Moines,  53  la.,  399: 
Byers  v.  Chapin,  28  O.  St.,  300:  Dill  v.  O'Ferrell,  45 
Ind.,268. 

Tliat  it  is  necessary  for  the  vendee,  who  desires  to 
rescind  a  contract  for  breach  of  warranty,  to  re- 
store or  offer  to  restore  all  he  has  received  under  it, 
see,  Baird  v.  City  of  N.  Y.,  96  N.  Y.,  567 ;  where  au- 
thorities are  fully  cited  by  court  and  counsel. 

If  the  vendee  has  changed  the  condition  of  the 
property  he  will  not  be  entitled  to  the  remedy  of 
rescission.  Grymes  v.  Sanders,  93  U.  b.,  62  (Book 
XXIII.,  Law  ed.);  Gay  v.  Alter,  102,  U.  8.,  79  (Book 
XXVI.,  Law.  ed.):  Smith  v.  Brittenham,.98Ill..  188; 
Bassctt  v.  Brown,  105  Mass.,  551;  Hammond  v.  Buck- 
master,  82  Vt.,  375. 

Where  the  property  is  utterly  valueless,  it  need  not 
be  returned.  Brewster  v.  Burnett,  125  Mass.,  68 ; 
Smith  v.  Smith,  30  Vt.,  139 ;  Hess  v.  Young,  59  Ind., 
879. 

As  to  implied  warranty  of  quality.  Caveat  emptor. 
See  Seixas  v.  Woods,  2  Cai.,  48,  note ;  Welsh  v.  Car- 
ter. 1  Wend.,  185,  note. 

As  to  sale  by  sample—  What  constitute*— Rights  of 
vendee.  See  Sands  v.  Taylor,  5  Johns.,  395,  note; 
Gallagher  v.  Waring,  9  Wend.,  20,  note ;  Waring  v. 
Mason,  18  Wend..  425.  note. 

Sale  of  provisions—  Whether  implied  warranty  of 
wholesomeness.  See  Van  Bracklin  v.  Fonda,  l- 
Johns.,  468,  note. 

What  constitutes  a  warranty.  See  Chapman  v. 
Murch,  19  Johns.,  290,  note;  Cook  v.  Moseley,  18 
Wend.,  277,  note. 

Vendee  does  not  lose  all  remedy  by  failure  to  return 
goods.  King  v.  Paddock.  18  Johns.,  141,  note. 

Measure  of  damages.  See  Clark  v.  Pinney,  7  Cow., 
681.  note. 

Fraudulent  representations  of  vendor.  See  Welsh 
v.  Carter,  1  Wend.,  185,  note. 

Time  of  making  warranty.  See  Wilmot  v.  Hurd, 
11  Wend.,  584,  note;  Brewster  v.  Countryman,  12 
Wend..  446,  note. 

Warranty  «/  title  in  sale  of  chattel.  DeFreeze  v. 
Trumper,  1  Johns.,  274.  note. 
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introduced  as  a  witness  by  them,  and  testified 
that  he  had  had  an  experience  of  20  years  as  a 
miller;  that  flour  ground  as  early  as  the  flour 
in  question,  would  usually  begin  to  grow  sour 
and  musty  in  April;  flour  used  in  May,  June 
and  later,  being  ground  in  the  spring  or  sum- 
mer. This  view  was  slightly  confirmed  by  the 
testimony  of  P.  Gould,  another  of  the  defend- 
ant's witnesses. 

The  witness,  A.  Stamp,  further  testified  that 
he  ground  the  flour  in  question  for  the  defend- 
ants; that  the  entire  lot  was  manufactured 
from  the  same  quality  of  wheat  taken  from  the 
same  bin;  that  the  wheat  was  of  good  fair 
quality.  He  said:  "The  flour  of  the  first  run 
29O*]  through  was  marked  *'D.  Earl  &  Co.' 
(the  defendants).  Then  the  coarse  flour  of  the 
first  run  was  run  through  one  pair  of  stones, 
and  the  wheat  through  another  pair;  and  the 
flour  of  both  conducted  into  the  same  bolt  to- 
gether. This  flour  was  marked  'A.  Stamp;' 
and  all  was  marked  'superfine.'  That  such  is 
the  universal  custom  of  millers.  That  about 
four  fifths  of  this  flour  thus  ground  and  marked 
'A.  Stamp,'  bears  inspection  in  N.  Y.  as  super- 
flue,  and  about  one  fifth  is  scratched  and 
marked  fine.  This  lot  had  the  usual  propor- 
tions of  the  first  and  second  grindings.  That 
there  was  a  third  sort  called  middlings,  made 
from  a  third  grinding,  none  of  which  was  sold 
to  the  plaintiffs." 

The  defendants'  counsel  offered  to  prove 
that  the  difference  in  the  market  price  of  super- 
fine and  fine  flour  ranged  generally  from  25  to 
50  cents  per  barrel,  depending  on  the  relative 
supply.  That  in  the  spring  of  1838  the  differ- 
ence was  only  25  cents.  The  plaintiffs  objected 
to  the  evidence  and  it  was  excluded. 

The  defendants'  counsel  offered  to  show  that 
since  the  sale  to  the  plaintiffs,  flour  had  fallen 
$2.50  per  barrel.  This  being  objected  to  was 
also  excluded. 

It  was  insisted  by  the  defendant's  counsel 
that  the  offer  to  return  was  too  late;  that  the 
plaintiifs  could  not  affirm  the  contract  in  part, 
and  disaffirm  it  in  part;  and  that  the  measure 
of  damages  was  the  difference  in  value  between 
the  60  barrels  when  sold,  and  of  superfine 
flour.  But  the  judge  decided  that  the  plaint- 
iffs were  entitled  to  recover  back  the  balance 
of  the  whole  purchase  money  paid  for  the  60 
barrels  with  interest,  crediting  the  amount  re- 
alized by  them  from  the  sale  thereof  at  auction. 
Verdict  accordingly. 

The  above  decisions  were  severally  excepted 
1o  by  the  defendants,  who  now  moved  for  a 
new  trial  on  a  bill  of  exceptions. 

Mr.  J.  A.  Spencer,  for  defendants. 

Mr.  M.  T.  Reynolds,  for  plaintiffs. 

29 1*]  *Cowen,  J.  Regarding  this  case  as 
one  of  simple  warranty,  without  fraud,  the 
measure  of  damages  adopted  at  the  trial  was 
wrong.  It  should  have  been  the  difference  be- 
tween the  value  of  the  sixty  barrels,  at  the 
time  of  the  sale  considered  as  good  superfine 
flour,  and  the  value  of  the  inferior  article 
sold.  The  purchaser  is  entitled  to  have  the  ar- 
ticle made  equal  in  quality  to  what  the  war- 
ranty assumed  it  to  be.  Such  at  least  is  the  gen- 
eral rule  in  all  actions  upon  a  warranty  of 
quality,  though  circumstances  may  exist  which 
call  for  more.  Clare  v.  Maynard,  7  Carr.  & 
HILL  2. 


P.,  741;  S.  0.,  6Ad.  &  Ell.,  519;  Ellis  v.  Chin- 
nock.,  7  Carr.  &  P.,  169;  Cheslerman  v.  Lamb, 

2  Ad.  &  Ell.,  129;  McKenzie  v.  Hancock,  Ry. 
&  M.,  N.  P.,  436;   West  v.  Anderson,  9  Conn., 
107,  111. 

The  circuit  judge  probably  went  upon  the 
ground  of  recission.  Where,  however,  there 
is  a  warranty  on  a  sale  of  goods  without  fraud, 
and  no  stipulation  in  the  contract  that  the 
goods  may  be  returned,  the  vendee  has  no 
right  to  annul  the  contract  without  the  consent 
of  the  vendor.  The  only  remedy  is  by  an  ac- 
tion on  the  warranty.  Such,  after  some  fluct- 
uation, appears  to  be  the  doctrine  of  West- 
minster Hall.  Street  v.  Bray,  2  B.  &  Adol., 
456.  In  this  case  Ld.  Tenterden  examined  the 
question  both  on  the  nature  of  the  contract, 
and  the  weight  of  authority;  and  on  going 
through  with  his  argument,  it  is  difficult,  and 
I  think  impossible  to  resist  the  conclusion  to 
which  he  came.  Of  course,  he  distinguishes 
between  a  sale  and  an  executory  contract,  in 
which  latter  case  the  goods  may  generally  be 
returned  as  soon  as  they  are  found  not  to  sat- 
isfy the  contract,  if  the  purchaser  have  done 
nothing  in  the  meantime  beyond  what  is  nec- 
essary to  give  them  a  fair  trial.  That  case  was 
followed  by  the  Court  of  Exchequer  in  Gom- 
pertz  v.  Denton,  1  Crompt.  &  M.,  207;  and  sub- 
stantially by  the  K.  B.,in  Pateshall  v.  Tranter, 

3  Ad.  &  Ell.,  103;  8.  C.,  4 Nev.  &  M.,  649;  see, 
also,  Freeman  v.  Baker,  5   Carr.  &  P.,  475. 
The  question  was  also  very  ably  examined  by 
Washington,  J.  ,in  Thornton  v.  *  W^rm,[*292 
12  Wh.,  183,  189-193,  who  came  to  the  same 
result,  in  which  he  was  sustained  by  the  Su- 
preme Court  of  the  U.  S.     This  decision  was 
acted  on  by  the  Court  of  Appeals  in  Ky.,  in 
Lightburn  v.  Cooper,  1  Dana,  273.     I  am  not 
aware  of  any  case  in  this  court  which  conflicts 
with  those  I  have  referred  to.  Had  there  been 
such  an  one,  I  presume  it   would  have  been 
cited  on  the  argument;  but  none  was  cited.  So 
far  as  I  have  observed,  even  where  a  contrary 
principle  has  been  acted  on,  it  seems  to  have 
been  done  rather  out  of  deference  to  local  cus- 
tom operating  an  exception  to  the  common  law 
of  England,  than  as  impugning  the  correctness 
of  the  general  rule.  In  Md.  it  is  said  to  be  the 
received  doctrine  of  the  State  that  the  article 
may  be  returned  and  the  contract  rescinded,  in 
case  either  of  simple  warranty   broken,   or 
fraud  in  the  sale.  The  right  of  recission  in  the 
case  of  mere  breach  of  warranty,  is  at  the  same 
time  admitted  not  to  exist  elsewhere.  Franklin 
v.  Long,  7  Gill.  &  J.,  407,  419. 

On  a  former  argument  of  this  cause  before 
the  Chief  Justice  and  myself,  in  the  absence  of 
Mr.  J.  Bronson,  I  supposed,  and  so  expressed 
myself,  that  the  circuit  judge  had  a  right  to 
assume,  on  the  whole  evidence,  that  a  fraud 
had  been  established;  and  that  nothing  had 
transpired  on  the  part  of  the  plaintiffs,  by  way 
of  delay  or  otherwise,  which  impaired  their 
right  to  disavow  the  contract.  The  Chief  Jus- 
tice differed  with  me  in  these  two  respects, 
which  led  to  a  re-argument  before  a  full  Bench. 
He  held,  first,  that  the  question  of  fraud,  not 
explicitly  appearing  to  have  been  raised  at  the 
trial,  the  cause  should  go  down  upon  that 
point  ;  and  secondly,  he  doubted  whether, 
even  if  the  point  had  been  made,  and  fraud 
found  by  the  jury,  the  plaintiffs  could  legally 
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rescind  the  sale  In  part;  and  he  mentioned  the 
following  books  to  the  latter  point:  5  East.449; 
2  Younge &  J.,  284;  Long.  Sales,  859. (a)  I  have 
293*]  *since  examined  them,  and  they  cer 
tainly  prove  the  general  rule  very  clearly,  that 
where  one  party  is  desirous  of  rescinding  a 
contract  by  reason  of  the  other's  default,  he 
must  do  so  in  toto  ;  and  cannot  hold  on  to  any 
part.  He  must  put  the  other  in  statu  quo,  by 
an  entire  surrender  of  possession,  and  of  ev- 
erything he  has  obtained  under  the  contract, 
or  he  cannot  recover  the  consideration  in  an 
action  for  money  had  and  received.  But 
neither  of  the  books  cited  relate  to  a  fraudu- 
lent and,  therefore,  a  voidable  sale.  They  take 
the  common  case  of  a  fair  sale,  or  an  execu- 
tory contract  to  sell  either  an  entire  thing,  and 
a  continuance  in  possession  by  the  vendee,  or 
several  things  at  an  entire  price,  the  vendee  re- 
taining possession  of  part.  Even  in  the  case 
of  a  fair  sale,  the  rule  is  not  universal.  If  it  be 
of  several  articles  at  distinct  prices  for  each, 
though  entire  in  other  respects,  the  action  lies 
for  the  consideration  paid  for  one  article,  the 
vendee  retaining  possession  of  the  others. 
Such  in  principle  was  the  case  of  Johnson  v. 
Johnson,  3  Bos.  &  P.,  162.  And  on  the  author- 
ity of  that,  Morton,  J.,  said,  in  Miner  v.  Brad- 
ley, 22  Pick.,  460,  that  if  a  man  bid  off  at  auc- 
tion and  pay  for  a  cow  and  a  quantity  of  hay, 
specifying  distinct  prices  for  each,  and  receive 
the  cow,  but  the  hay  is  used  by  the  vendor, 
the  vendee  may  rescind,  and  recover,  in  an  ac 
tion  for  money  had  and  received,  the  price 
paid  for  the  hay,  still  retaining  the  cow.  But 
he  and  the  court  held  otherwise  in  respect  to 
an  entire  price  bid  and  paid  for  both.  In  the 
case  at  bar;  there  was  no  difficulty  in  that  par- 
ticular; for  the  flour  was  sold  at  so  much  for 
each  barrel;  and  when  the  fact  of  fraud  is  su- 
peradded,  it  makes  a  stronger  case  for  these 
plaintiffs  than  the  one  supposed  by  Morton,  J. 

With  deference,  therefore,  I  still  think  that, 
in  this  view  of  the  case,  the  plaintiffs  were  en- 
titled to  recover  the  consideration  money  paid 
for  the  several  barrels  which  proved  defective, 
with  the  interest,  as  allowed  at  the  trial.  I 
concede  that  if  the  plaintiffs  shall  appear,  on  a 
future  trial,  to  have  dealt  in  the  flour  with 
294*]  their  eyes  entirely  open  to  the  *fraud, 
the  case  may  be  varied.  Campbell  v.  Fleming, 
1  Ad.  &E11.,  40. 

On  the  other  point,  upon  farther  examina- 
tion, I  agree  with  the  Chief  Justice  that  the 
question  of  fraud  should,  at  least,  have  been 
mentioned  at  the  circuit ;  and  if  left  in  any 
sort  of  doubt,  as  perhaps  it  was,  on  the  ev- 
idence, should  have  been  submitted  to  the 
jury.  Fraud  was  essential  to  warrant  the 
plaintiff  in  resorting  to  the  count  for  money 
had  and  received  ;  and  non  constat  but  the 
measure  of  damages  may  have  been  adopted  by 
the  judge  in  respect  to  a  breach  of  warranty 
only.  In  such  a  case,  the  title  actually  vesting 
in  the  vendee,  and  the  property  being  deliv- 
ered, I  am  not  prepared  to  say,  especially  after 
the  delay  which  here  intervened,  that  the  war- 
rantor is,  at  all  events,  not  entitled  to  a  great- 
er deduction  from  the  purchase  money  paid, 

(a)  See,  also,  per  Morton.  J".,in  Perley  v.  Balcb,  2  3 
Pick..  283,  286;  Conner  v.  Henderson,  15  Mass.,  319; 
and  Coolldge  v.  Brigham.  1  Met.,  647,  550 ;  Junkins 
v.  Simpson,  2  Shepl.,  364. 
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than  the  price  of  the  deteriorated  article  at 
auction. 

Nelson,  Ch.  J.,  was  of  the  same  opinion 
expressed  by  him  on  the  former  argument, 
viz. :  that  though  fraud  in  the  sale  should  be 
shown,  the  plaintiffs  could  not  rescind  in  part, 
and  not  having  attempted  to  rescind  in  toto, 
were  confined  to  their  remedy  upon  the  war- 
ranty ;  and  of  the  like  opinion  was  also  Mr.  J. 
Bronson.  In  other  respects,  they  concurred  in 
the  views  expressed  by  Mr.  J.  Cowen. 

New  trial  granted. 

Breach  of  covenant— Rescission  of  contract.  Cited 
in-4  Hill,  626 ;  14  N.  Y.,  601 ;  25  N.  Y.,  310 ;  29  N.  Y., 
373;  46  N.  Y.,  637;  49N.Y.,  174;  52  N.  Y.,  419(11  Am. 
Rep.,  721) ;  2  Lans..  494 ;  4  Barb.,  208 :  5  Barb.,  322 :  13 
Barb.,  645 ;  14  Barb.,  597 :  17  Barb.,  429 ;  25  Barb.,  241; 
26  Barb.,  170 ;  31  Barb..  399 ;  32  Barb.,  182 :  35  Barb., 
78  :  42  Barb.,  661 :  47  Barb.,  285;  3  Sandf.,  592;  fi  Hns., 
153;  4  M'Lean,  393,  394;  20  How.  U.  S.,  155;  65  111.. 
516 :  55  Ind..  274. 

Measure  of  damages.  Cited  in-4  Hill,  629:  5  Hill, 
473 ;  3  Denio.  409 ;  5  Denio,  84 ;  34  N.  Y.,  641 :  36  N.  Y., 
98;  1  Trans.  App.,  165;  14  Barb.,  622;  22  Barb..  655; 
61  Barb.,  245 :  31  How.  Pr.,  375 ;  35  How.  Pr.,  203 ;  3 
Abb.  N.  S.,  195 :  2  Hilt.,  55 ;  40  Am.  Dec.,  300,  302 ;  45. 
Am.  Dec.,  483. 
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«. 
MERRILL,  President  of  the  CLINTON  BANK. 

General  Banking  Law — Association  under — 
Certificate  of  Deposit  by — Being  Negotiable  i» 
Contrary  to  Statute. 

A  certificate  of  deposit  made  by  an  association 
formed  under  the  general  Banking  Law,  payable  to 
the  order  of  a  particular  person  six  months  after 
date,  with  interest,  is  in  effect  a  negotiable  promis- 
sory note ;  and  having  been  issued  without  the  sanc- 
tion of  the  Comptroller,  cannot  form  the  basis  of  a 
right  of  action. 

Cltations-1  Hill,  11 :  ante,  241. 

ON  demurrer.  The  Clinton  Bank,  an  associ- 
ation formed  under  the  general  Banking 
Law,  issued  a  certificate  of  deposit,  payable  to 
the  order  of  S.  Benedict  at  six  months,  with 
interest,  of  which  the  plaintiff  was  indorsee. 
The  question  raised  by  the  pleadings  was, 
whether  an  action  could  be  maintained  against 
the  Bank  on  this  instrument. 

Mr.  N.  Hill,  Jr.,  for  defendant. 

Mr.  C.  M.  Jenkins,  for  plaintiff. 

Per  Curiam.  The  instrument  in  question 
is,  in  effect,  a  negotiable  promissory  note.(«> 
We  cannot  sanction  it  as  the  basis  of  a  right  of 
recovery,  without  disregarding  the  provisions 
of  the  statute  against  the  issue  of  a  spurious  and 
illegal  currency.  The  case  is  within  the  prin- 
ciple of  Safford  v.  Wyckoff,  1  Hill,  11,  and 
Smith  v.  Strong,  ante,  p.  241.  The  defendant 
must  have  judgment. 

Ordered  accordingly. 

Cited  in-8  N.  Y.,  33,  35 :  14  N.  Y.,  178 ;  15  N.  Y., 
263 :  60  N.  Y.,  268  (19  Am.  llep.,  178,  180) ;  17  Barb., 
386;  67  Barb.,  410;  8  Leg.  Obs.,  68;  18  Wis..  484:  29 
Cal.,  508:  35  Cal.,  120;  32  Am.  Rep.,  774  (47  Wis.,  555); 
51  Am.  Dec.,  335,  336. 

(a)  In  Ellis  v.  Mason,  1  Eng.  Jur..  380,  Am.  ed., 
Halst.  &  Voorh.,  an  instrument  in  the  following 
form  was  held  to  be  a  promissory  note,  and  to  re- 
quire a  stamp : 

"  14  Feby.  1836. 

John  Mason— Borrowed  of  Mary  Ann  Mason,  his 
sister,  the  sum  of  fourteen  pounds  in  cash,  as  per 
loan,  in  promise  of  payment  of  which  I  am  truly 
thankful  for,  and  shall  never  be  forgotten  by  me. 
John  Mason,  your  affectionate  brother.    £14." 
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296*]  *WALKER  v.  CRUIKSHANK. 

Penalties  Imposed  by  City  Charter — Action  for — 
Jurisdiction  of  Justice— Action  for  False  Im- 
prisonment— Plea    in    Justification — Bill   of 
Bights — Arrest  in  Civil  Suits. 
Where  a  city  charter  provided,  that  penalties  im- 
posed by  the  ordinances  of  the   Common  Council 
might  be  recovered  "  in  an  action  of  debt  in  any 
court  having  cognizance  thereof,"  and  that  "the 
first  process  in  any  such  action,  brought  before  a 
justice  of  the  peace,  should  be  by  warrant ;  "  held, 
that  the  penalties  might  be  sued  for,  in  a  justice's 
court;  and  that  the   warrant  might  issue  without 
the  preliminary  affidavit  required  by  2  R.  S.,  229, 
sec.  18,  the  charter  having  been  granted  since  the 
passage  of  that  statute. 

Semble,  that  an  action  of  debt  to  recover  a  penalty 
imposed  by  the  by-law  of  a  municipal  corporation, 
may  be  brought  in  a  justice's  court,  although  the 
statute  authorizing  the  by-law  contains  no  provision 
conferring  jurisdiction  upon  justices  of  the  peace. 
In  an  action  for  false  imprisonment,  the  defend- 
ant pleaded,  in  justification,  that  the  act  complained 
of  was  an  arrest  of  the  plaintiff  under  a  warrant  is- 
sued at  the  instance  of  the  defendant,  who  was  city 
attorney  of  Utica,  for  the  violation  by  the  plaintiff 
of  an  ordinance  made  by  the  Common  Council ;  but 
the  plea  did  not  aver  that  the  plaintiff  had  in  fact 
violated  the  ordinance ;  held,  nevertheless,  that  the 
plea  was  good. 

That  part  of  the  bill  of  rights  declaring  that  no 
warrants  can  issue  but  upon  probable  cause  sup- 
ported by  oath,"  etc.,  relates  only  to  criminal  proc- 
ess, and  has  no  application  to  arrests  in  civil  suits. 
Citations— 2  B.  S.,  225,  sees.  2,  sub.  3,  40.  42 ;  229, 
sec.  19 ;  Laws,  1831,  p.  403,  sees.  30,  31 :  1  R.  S.,  84,  sec. 
11. 

T?  RROR  to  the  Oneida  C.  P.  Cruikshank  sued 
-Hi  Walker  in  the  court  below,  and  declared 
for  trespass  and  false  imprisonment.  The  de- 
fendant pleaded  first,  not  guilty  ;  second  and 
third,  special  pleas  of  justification.  In  the 
second  plea,  the  defendant  set  forth  portions  of 
the  "  Act  to  Incorporate  the  City  of  Utica," 
passed  February  13,  1832.  Stat.  1832,  p.  17.  By 
the  38th  section  of  the  Act,  it  was  enacted  that 
the  Common  Council  should,  among  other 
things,  have  power  to  make  and  establish  ordi- 
nances, rules,  regulations  and  by-laws,  to  pre- 
vent vice  and  immorality  ;  to  preserve  peace 
and  good  order  ;  to  restrain  and  suppress  dis- 
orderly and  gaming-houses,  billiard-tables,  and 
all  instruments  and  devices  used  for  gaming. 
By  the  40th  section,  the  Common  Council  was 
authorized  to  enforce  observance  of  their  ordi- 
nances and  by-laws  by  imposing  penalties  not 
exceeding  $25,  for  anyone  offense,  "  to  be  re- 
covered with  costs,  in  an  action  of  debt,  in  any 
297*]  court  *having  cognizance  thereof." 
The  42d  section  provided  that  actions  brought 
to  recover  any  penalty  incurred  under  the  Act, 
or  the  ordinances,  by  laws  or  police  regulations 
made  in  pursuance  of  the  Act,  should  be 
brought  in  the  corporate  name  [of  the  city]. 
"  The  first  process  in  any  such  action,  brought 
before  a  justice  of  the  peace,  shall  be  by  war- 
rant ;  and  execution  may  be  issued  thereon 
immediately  on  the  rendition  of  the  judgment." 
The  plea  then  set  out  the  5th  section  of  a  law 
or  ordinance  made  by  the  Common  Council  of 
the  city,  April  27,  1832,  as  follows  :  "If  any 
person  shall  keep  a  billiard-table,  shuffle-board, 
eo-table,  faro-bank,  or  any  other  instrument  of 
gaming  where,  or  on,  or  with  which,  money, 
liquor  or  other  articles  shall  in  any  manner  be 
played  for  in  said  city,  or  if  any  person  shall 
keep  a  disorderly  or  gaming-house  in  said  city, 
such  person  shall  for  every  offense  forfeit  and 
pay  a  penalty  of  twenty-five  dollars,"  etc. 


After  setting  out  portions  of  the  charter  and 
by-law,  the  defendant  averred  that  before,  and 
at  the  time  when,  etc.,  he  was  the  attorney  for 
the  city,  duly  appointed  by  the  Common  Coun- 
cil, in  pursuance  of  the  26th  section  of  the 
charter,  which  authorizes  such  appointment ; 
that  May  11,  1840,  he,  as  such  attorney,  di- 
rected to  be  issued  by  John  Parsons,  a  justice 
of  the  peace  in  and  for  said  city,  a  warrant 
against  the  plaintiff  for  a  violation  of  the  said 
5th  section  of  the  laws  and  ordinances  of  the 
city  ;  that  thereupon  a  warrant  was  issued  by 
the  justice,  directed  to  any  constable,  etc., 
commanding  him  in  the  name  of  the  people, 
etc.,  to  take  the  plaintiff  and  bring  him  before 
the  justice  at,  etc. ,  to  answer  unto  the  City  of 
Utica  in  a  plea  of  debt,  etc. ;  which  warrant 
was  indorsed,  etc. ,  and  was  delivered  to  John 
Pease,  a  constable,  etc.,  to  be  executed,  who 
took  and  arrested  the  plaintiff  by  his  body, 
and  kept  and  detained  him  in  custody  by 
virtue  of  the  warrant,  for  the  time  in  the  dec- 
laration mentioned,  etc.;  which  is  the  same 
trespass,  etc.  Verification.  The  third  plea  was 
substantially  like  the  second.  The  plaintiff  de- 
murred to  each  of  the  special  pleas,  and  the 
court  below  rendered  *judgment  on  [*298 
the  demurrers  in  his  favor.  On  the  trial  upon 
not  guilty  the  jury  found  a  verdict  for  the 
plaintiff  and  assessed  his  damages  at  six  cents; 
and  judgment  having  been  rendered  against 
the  defendant  on  the  whole  record,  he  brought 
error. 

Mr.  W.  McCall,  for  the  plaintiff  in  error, 
insisted  that  the  two  special  pleas  were  good, 
and  that  the  court  below  erred  in  rendering 
judgment  upon  them  for  the  plaintiff. 

Mr.  W.  M.  Allen,  for  the  defendant  in  er- 
ror, insisted  that  the  pleas  were  bad  for  the  fol- 
lowing reasons  :  1.  It  does  not  appear  by  them 
that  the  justice  who  issued  the  warrant  had  a 
right  to  take  cognizance  of  the  matter  in  any 
form  ;  2.  They  do  not  show  that  the  Common 
Council  had  power  to  adopt  the  ordinance  in 
question  ;  3.  Nor  do  they  show  that  the  de- 
fendant in  error  had  violated  the  ordinance  ; 
4.  They  leave  the  court  to  intend  that  the  war- 
rant was  issued  without  the  preliminary  affida- 
vit required  by  law.  2  R.  S. ,  229,  sec.  19  ;  L. 
of  1831,  p.  403,  sees.  30,  31. 

By  the  Court,  Bronson,  J.  The  plaintiff 
below  takes  no  exception  to  the  pleas  in  matter 
of  form,  and  the  only  question  is,  whether  they 
are  good  in  substance.  The  first  objection 
urged  against  the  pleas  is,  that  the  justice  had 
no  jurisdiction  to  issue  the  warrant  :  that 
neither  the  Act  relating  to  justices'  courts  nor 
the  charter  of  the  city  give  any  jurisdiction  to 
a  justice  of  the  peace  in  actions  to  recover  pen- 
alties for  the  violation  of  a  by-law  or  ordinance 
of  the  Common  Council  of  that  city.  We  are 
referred  to  2  R.  S. ,  225,  sec  2,  sub.  3,  giving 
to  justices  cognizance  of  "  all  actions  for  any 
penalty  not  exceeding  fifty  dollars  given  by  any 
statute  of  this  State  ;"  which;  it  is  said,  does 
not  extend  to  the  case  of  a  penalty  inflicted  by 
an  ordinance  or  by-law  though  made  in  pursu- 
ance of  a  statute.  I  do  not  think  it  necessary 
to  consider  the  soundness  of  the  argument.for 
the  first  subdivision  of  the  same  section  gives 
*the  justice  jurisdiction  of  "all  actions  [*299 
of  debt,  covenant  and  assumpsit,  wherein  the 
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debt  or  balance  due,  or  the  damages  claimed, 
shall  not  exceed  fifty  dollars  ;"  and  I  see  no 
reason  why  this  provision  should  be  so  restrict- 
ed by  construction  as  to  exclude  an  action  of 
debt  to  recover  a  penalty  under  a  by-law.  The 
40th  section  of  the  charter  provides  for  the  re- 
covery of  a  penalty  inflicted  by  the  ordinances 
of  the  Common  Council  "in  an  action  of  debt, 
in  any  court  having  cognizance  thereof  ;" 
and  the  42d  section  of  the  charter  declares, 
that  "  The  first  process  in  any  such  action, 
brought  before  a  justice  of  the  peace,  shall 
be  by  warrant."  Although  the  charter  does 
not,  in  terms,  declare  that  a  justice  shall 
have  jurisdiction  in  actions  for  penalties  under 
by-laws,  as  is  the  case  in  some  other  charters 
to  which  we  were  referred,!  cannot  doubt  that 
the  Legislature  intended  these  actions  should 
be  brought  in  justices'  courts.  The  penalty  is 
recoverable  "with  costs,"  sec.  40;  and  it  would 
be  very  burdensome  to  a  defendant  to  require 
the  action  for  a  debt  which  cannot  exceed  $25 
to  be  brought  in  a  court  of  record. 

The  second  point  was  made  for  the  purpose 
of  raising  the  objection  that  the  Act  incorpo- 
rating the  city  is  a  private  Act, and  has  not  been 
sufficiently  pleaded  ;  but  the  objection  was 
abandoned  on  the  argument.  It  was  also  sug- 
gested under  this  point  that  the  Common  Coun- 
cil could  not  group  several  offenses  in  one  or- 
dinance or  by-law  ;  but  the  counsel  was  also 
understood  to  say  that  he  did  not  rely  on  this 
objection. 

It  was  not  necessary  for  the  defendant  to 
aver  in  his  pleas  that  the  plaintiff  had,  in  fact, 
violated  the  ordinance.  It  was  the  duty  of  the 
defendant,  as  attorney  for  the  city,  to  sue  for 
the  recovery  of  penalties,  and  the  statute  gives 
him  no  choice  but  to  proceed  by  warrant.  Sec. 
42.  If  he  acts  maliciously  and  without  prob- 
able cause,  the  injured  party  may  have  redress 
by  an  action  on  the  case.  But  where,  as  in 
this  case,  his  motives  have  not  been  questioned, 
it  is  impossible  to  maintain  that  he  is  liable  to 
an  action  of  trespass  and  false  imprisonment  if 
3OO*]  he  happens  to  be  mistaken  *in  suppos- 
ing that  a  penalty  has  been  incurred  by  the 
person  arrested. 

The  last  objection  and  the  one  principally  re- 
lied on  by  the  plaintiff  is,  that  the  warrant  is- 
sued without  such  affidavit,  as  is  required  by 
the  Act  Relating  to  Justices'  Courts.  2  R.  8., 
229,  sec.  19;  Stat.  of  1881,  p.  408,  sees.  30,  31. 
But  the  Act  incorporating  the  city  was  passed 
since  the  Justice  Act.and  it  provides  that  "The 
first  process  in  any  such  action  [to  recover  a 
penalty],  brought  before  a  justice  of  the  peace, 
shall  be  by  warrant."  Sec.  42.  The  warrant  is 
here  given  without  oath  or  affidavit ;  and  the 
city  attorney  has  no  choice  to  proceed  in  any 
other  way.  The  word  is  not  "may,"  but 
"shall."  Under  the  Justice  Act  a  warrant  can- 
not issue  except  upon  very  special  circum- 
stances; and  to  hold  that  the  attorney  must 
comply  with  that  Act,  would,  in  many  cases, 
amount  to  a  denial  of  all  remedy  fora  violation 
of  the  city  ordinances.  I  see  no  reason  why  we 
should  disregard  the  charter  in  settling  this 
question.  That  differs  in  another  respect  from 
the  Justice  Act.  When  a  penalty  is  recovered, 
execution  may  issue  immediately  on  the  ren- 
dition of  the  judgment ;  and  if  there  be  no 
goods  or  lands,  the  defendant  may  be  impris- 
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oned  in  the  county  jail  for  a  period  not  exceed- 
ing thirty  days.  Sec.  42.  So  far  as  the  charter 
goes,  it  gives  the  rule  of  proceeding  in  suits  to 
recover  penalties.  Beyond  that,  the  law  and 
practice  of  the  court  in  which  the  action  is 
brought  must  be  followed.  There  is  nothing 
unusual  in  this.  There  are  many  other  cases 
where  the  common  course  of  proceeding  is 
either  set  aside  or  modified  by  special  legisla- 
tion. 

We  are  referred  to  the  Bill  of  Rights,  1  R. 
8.,  84,  sec.  11,  which  provides  against  unrea- 
sonable searches  and  seizures;  and  declares  that 
"No  warrants  can  issue  but  upon  probable 
cause  supported  by  oath  or  affirmation,  and  par- 
ticularly describing  the  place  to  be  searched 
and  the  persons  or  things  to  be  seized."  This 
relates  to  criminal  process,  and  has  nothing  to 
do  with  arrest  in  civil  suits.  We  have  always 
had  a  Bill  of  Rights  ;  and  yet,  until  within  a 
very  *recent  period,  a  man  might  be  [*3O1 
arrested  on  a  capias  and  held  to  bail  as  a  matter 
of  course,  and  without  anything  more  than  a 
mere  claim  on  the  part  of  the  plaintiff,  unsup- 
ported by  oath  or  affirmation,  that  the  defend- 
ant was  his  debtor. 

Each  of  the  pleas  contains  a  good  answer  to 
the  action.  The  judgment  of  the  court  below 
must,  therefore,  be  reversed,  and  judgment 
must  be  rendered  for  the  plaintiff  in  error  on 
the  demurrers. 

Ordered  accordingly. 
Cited  in-39  Barb.,  261. 


WILLIAMS,  Executrix,  etc., 
SMITH 'ET  AL. 

Negotiable  Paper — Holder  of,  as  Collateral  Secu- 
rity— Rights  of. 

One  to  whom  a  promissory  note  has  been  trans- 
ferred before  due  as  collateral  security  for  indorse- 
ments to  be  made  by  him  which  are  afterwards 
made,  and  who  takes  it  without  notice  of  a  defense 
existing  against  it  in  the  hands  of  the  person  from 
whom  he  received  it,  is  entitled  to  be  treated  as  a 
iiiinn  fide  holder  in  the  commercial  sense. 

Such  holder,  however,  cannot  recover  upon  the 
note  beyond  what  is  due  on  the  indorsements 
against  which  it  was  designed  to  secure  him. 

A  SSUMPSIT,  tried  at  the  Albany  Circuit  in 
J\.  April,  1841,  before  Cushman,  C.  Judge. 
The  action  was  against  the  defendants  as 
makers  and  indorsers  of  a  promissory  note  of 
$4,000,  made  by  Smith,  Green  &  Co.,  payable 


NOTE.— Negotiable  paper—  Transfer  of.  as  collateral 
security— When  transferee  bona  fide  holder. 

When  the  bill  or  note  of  a  third  party,  payable  to 
order  is  indorsed  before  maturity  as  collateral  se- 
curity for  a  debt  contracted  at  the  time  of  such  in- 
dorsement, the  indorsee  is  considered  a  bona  fide 
holder  for  value,  and  is  entitled  to  protection  as 
such.  Bank  of  N.  Y.  v.  Vanderhorst,  32  N.  Y.,  553 ; 
Bowman  v.  Van  Kuren,  29  Wis..  219 ;  Griswold  v. 
Davis.  31  Vt.,  890:  Exchange  Bank  v.  Butner,  60 
Ga.,  654;  Best  v.  Crall,  23  Kan.,  482. 

In  such  case,  if  there  is  a  valid  defense  against  the 
indnrser,  the  indorsee  is  limited  in  the  amount  of 
his  recovery  to  the  amount  of  debt  secured  by  the 
note.  Allaire  v.  Hartshorne,  21  N.  J.  L..  665;  Fisher 
v.  Fisher.  98  Mass.,  303 :  Youngs  v.  Lee,  12  N.  Y..  551 ; 
Duncan  v.  Gilbert,  30  N.  J.  L.,  527;  Union  Nat'l 
Bank  v.  Roberts.  45  Wis.,  373;  First  Nafl  Bank  v. 
Fowler.  36  O.  St.,  524 ;  First  N.  B.  v.  Werst,  52  la., 
684. 

See.  also,  Manhattan  Co.  v.  Reynolds,  ante,  140, 
note. 
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to  the  order  of  Daniel  K.  Green,  and  indorsed 
by  the  latter  and  A.  Preston.  The  note  was 
created  for  the  purpose  of  taking  up  another 
note,  of  the  same  amount,  running  at  the 
Oneida  Bank.  Both  notes  were  against  the 
same  parties,  except  Preston,  whose  name  was 
not  upon  the  elder  note;  and  who  indorsed  the 
note  sued  upon  for  the  accommodation  of  the 
other  parties,  with  the  understanding  that  if  it 
was  not  used  to  take  up  the  other  note,  it 
should  be  destroyed.  It  was  delivered  to  Nor- 
ton, one  of  the  makers,  to  hand  to  the  Oneida 
Bank,  but  he  let  one  Keeler  have  it  to  raise 
money  upon;  and  Keeler  assigned  it,  with 
various  other  choses  in  action  and  possession, 
to  the  plaintiff's  testator,  as  security  to  him 
3O2*J  against  indorsements  to  be  by  *him 
made  for  Keeler,  not  exceeding  $10,000.  The 
indorsements  were  made;  and  there  had  been 
obtained  out  of  the  other  property  assigned  to 
the  testator,  an  indemnity  for  all  his  liabilities, 
except  about  $2,400.  It  not  appearing  that 
the  testator  had  notice  of  the  purpose  for  which 
the  note  was  intended,  the  circuit  judge  al- 
lowed the  plaintiff  to  recover  against  all  the 
defendants,  Preston  included,  for  the  whole 
amount  of  the  note.  A  new  trial  was  now 
moved  for  on  a  bill  of  exceptions. 

Messrs.  H.  Sheldon  and  M.  T.  Reynolds 
insisted,  in  behalf  of  the  defendant  Preston, 
that  the  testator  could  not  be  deemed  a  bona 
fide  holder,  inasmuch  as  he  took  the  note,  not 
by  way  of  purchase  on  an  advance  made,  but 
only  as  collateral  security.  They  further  in- 
sisted that,  at  all  events,  the  plaintiff  was  en- 
titled to  recover  only  what  remained  due  on 
the  principal  demand;  and  that  the  circuit 
judge  erred  in  allowing  a  recovery  for  the  full 
amount  of  the  note. 

Messrs.  O.  Allen  and  S.  Stevens,  for 
plaintiff. 

Per  Curiam.  The  case  is  within  the  prin- 
ciple which  applies  to  an  advance  upon  a  pur- 
chase: and  the  testator  having  had  no  notice, 
Preston,  though  a  mere  accommodation  in- 
dorser,  could  not  defend  on  the  ground  of  the 
misapplication  of  the  note. 

But  inasmuch  as  the  testator  took  the  note 
as  collateral  security,  the  plaintiff  could  re- 
cover no  more  than  the  $2,400,  the  amount  re- 
maining due  on  the  principal  demand;  and  on 
this  ground  there  must  be  a  new  trial. 

New  trial  granted. 

Cited  in-65  N.  Y.,  444 ;  3  Hun,  150 ;  12  Barb.,  610; 
16  Barb.,  588  ;  63  Barb.,  231 ;  5  T.  &  C.,  287  ;  48  How. 
Pr.,  354 ;  45  Wis.,  379 :  41  Am.  Dec.,  586 ;  1  Doug. 
[Mich.],  416 ;  47  Am.  Dec.,  180 ;  1  Zab.,  672 ;  9  Am. 
Rep.,  557 ;  29  Wis.,  218 ;  10  Am.  Rep.,  221;  35  N.  J.  L., 
37  ;  17  Am.  Rep.,  633  ;  40  Md.,  570. 


3O3*]*SHERWOODt>.  VANDENBURGH. 

Revolutionary  Soldier — Quitclaim  Deed,  by  Sole 
Heir  of,  of  all  Lands  to  be  Granted  for  Mil- 
itary Services — Subsequent  Action  by  Widow 


NOTE.— Dower— Seisin  of  husband— Estoppel. 
See  Embree  v.  Ellis.  2  Johns.,  119,  note ;  Hitchcock 
v.  Carpenter,  9  Johns.,  344;  Browne  v.  Potter,  17 
Wend.,  164,  note,  and  Sparrow  v.  Kinsman,  1  N.  Y., 
242,  where  Browne  v.  Potter  and  Sherwood  v.  Van- 
denburgh  are  overruled. 

HILL  2. 


of  Grantor  for  Dower — Defendant,  Estopped 
to  Deny  Seisin  of  Plaintiff's  Husband — Against 
whom  JSjectment  for  Dower  must  be  Brought. 

M.,  who  served  as  a  Revolutionary  soldier  in  the 
N.  Y.  line,  died  in  1778,  leaving  as  his  only  heir  an 
elder  brother,  named  J.,  who  intermarried  with  the 
plaintiff  in  1783.  In  1786,  J.  gave  a  quitclaim  deed 
to  one  P.,  of  all  lands  which  might  thereafter  be 
granted  by  the  State  to  M.  as  a  gratuity  for  his  mil- 
itary services:  and  subsequently  a  patent  was  is- 
sued to  M.  of  certain  lands,  including  the  premises 
in  question.  J.  having  died,  the  plaintiff,  as  his 
widow,  brought  ejectment  for  dower  against  one 
in  possession  under  title  derived  from  P.  Held, 
that  the  defendant  was  estopped  from  denying  the 
seisin  of  the  plaintiff's  husband,  and  that,  therefore, 
she  was  entitled  to  recover. 

The  Chief  Justice  was  of  opinion  that,  independent 
of  the  question  of  estoppel,  under  the  Act  of  April 
5, 1803,  the  legal  estate  was  to  be  deemed  vested  in 
M.  the  same  as  if  the  patent  had  been  issued  before 
his  death,  and  that  the  title  of  J.  and  those  claim- 
ing under  him,  was  placed  upon  the  same  footing, 
and  subject  to  the  same  incumbrances  by  way  of 
dower,  etc.,  as  if  the  patent  had  been  thus  issued, 
and  the  lands  had  afterwards  descended  to  the  heir 
at  law. 

Co  wen,  J.,  differed  from  the  Chief  Justice  in  this 
respect,  holding  that  the  heir  at  law  was  never 
seised  of  any  interest  beneficial  to  himself,  that  his 
seisin  was  but  for  an  instant,  and  only  for  the  bene- 
fit of  his  grantee  under  whom  the  defendant 
claimed,  and  that  such  seisin,  had  there  been  no  es- 
toppel in  the  case,  was  not  enough  to  entitle  the 
plaintiff  to  dower. 

Ejectment  for  dower,  as  in  other  cases,  must  be 
brought  against  the  actual  occupant,  if  there  be 
one ;  and  if  there  be  none,  then  against  the  person 
exercising  acts  of  ownership  over,  or  claiming  to 
be  interested  in  the  premises. 

Citations— 3  Laws  N.  Y.,  26th  sess.,  399;  3  Cai.,  62 ; 
2  Johns.,  80;  14  Johns.,  405;  1  R.  L..  1813,  p.  52;  17 
Wend.,  164;  2  R.  S.,  230,  sec.  2,  sub.  2,  sec.  4,  2d  ed. ; 
12  Wend.,  558,  562 ;  15  Johns.,  458 :  17  Wend.,  164 ;  6 
Johns.,  290;  9  Johns.,  344;  7  Johns.,  278,  282;  12 
Wend.,  65 ;  3  Bing.  N,  C.,  69 ;  19  Wend.,  472,473. 

TjUECTMENT  for  dower  in  50  acres  of  land, 
Jj  part  of  military  lot  No.  75,  in  the  Town 
of  Galen,  Wayne  Co.,  tried  before  Moseley, 
C.  Judge,  at  the  Wayne  Circuit,  in  April,  1840. 
The  plaintiff  claimed  to  recover  as  widow  of 
James  Sherwood.  On  the  trial,  it  appeared 
that  James,  who  it  was  claimed  inherited  the 
premises  in  question  from  his  brother,  Micajah, 
was  the  eldest  son  of  David  Sherwood,  who 
had  nine  children  ;  that  Micajah,  who  was 
never  married,  served  as  a  private  soldier  in 
the  Second  Regiment  of  N.  Y.  State  troops  in 
1778,  and  perished  in  March  of  that  year  in  the 
woods  between  West  Point  and  New  Windsor; 
that  James  was  married  to  the  plaintiff  in  1783, 
and  had  been  dead  about  two  years.  It  further 
appeared  *in  evidence  that  a  patent  of  [*3O4 
certain  lands,  including  the  premises  in  ques- 
tion, was  issued  by  the  State  of  N.  Y.  to  Mi- 
cajah Sherwood  October  8,  1792.  The  plaint- 
iff then  introduced  in  evidence  a  quitclaim 
deed,  dated  September  4,  1786,  from  James 
Sherwood  to  Nathan  Paddock,  which  con- 
veyed "All  those  parcels  or  parts  of  lands  due 
and  appointed  to  Micajah  Sherwood  by  any 
law  of  the  State  of  New  York,  or  any  resolu- 
tion of  the  Continental  Congress  now  in  being, 
or  that  may  hereafter  be  made  as  a  gratuity  for 
his  services  as  a  continental  soldier  for  and 
during  the  late  war."  It  also  appeared  that  the 
defendant  occupied  and  worked  the  premises 
in  question  on  shares  under  one  De  Zeng,  who 
derived  title,  through  several  intermediate  pur- 
chasers, from  Paddock. 

Upon  this  evidence,  the  counsel  for  the  de- 
fendant objected  to  the  plaintiff's  recovery  on 
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the  ground:  1.  That  she  was  not  entitled  to 
dower,  because  her  husband  had  only  an  equi- 
table interest  in  the  premises  in  question  which 
he  had  parted  with  before  the  issuing  of  the 
patent;  and  2.  That  the  action  should  have 
been  brought  against  De  Zeng,  the  tenant  of 
the  freehold.  These  objections  were  overruled 
by  the  circuit  judge,  and  a  verdict  rendered 
for  the  plaintiff.  The  defendant  now  moved  for 
a  new  trial  upon  a  case. 

Mr.  C.  P.  Kirkland.  for  defendant. 

Mr.  H.  Welles,  for  plaintiff. 

Nelson,  Ch.  J.  The  1st  section  of  the  Act 
of  April  5,  1808,  provides:  "That  the  title  to 
all  lands  heretofore  granted  by  letters  patent 
to  officers  and  soldiers  serving  in  the  line  of 
this  State,  in  the  Army  of  the  U.  S.  in  the  late 
war  with  Great  Britain, and  who  died  previous 
to  March  27,  1783,  shall  be,  and  hereby,  is  de 
clared  to  have  been  vested  in  the  said  persons 
at  the  time  of  their  deaths  respectively."  3 L. 
N.  Y.,  26th  Sess.,  p.  399. 
3O5*J  *Under  this  Act  it  has  been  repeated- 
ly decided,  that  the  soldier  is  to  be  regarded 
as  vested  in  all  respects  with  the  legal  estate, 
the  same  as  if  the  patent  had  issued  before  his 
death.  Jackson  v.  Phelps,  3  Cai.,  62;  Jackson 
v.  Window,  2  Johns.,  80;  Jackson  v.  Howe,  14 
Id.,  405. 

By  the  8th  section  of  the  same  Act,  the  rules 
of  descent  as  established  by  the  Act  to  Abolish 
Entails,  etc.,  are  made  applicable  to,  and  are 
to  govern  in  all  cases  provided  for  by  the  1st 
section,  except  where  the  lands  or  any  part 
thereof,  were,  April  5, 1803,  held  by  bona  fide 
purchasers  or  devisees,  under  any  person  or 
persons  who  would  have  been  the  heirs  at  law 
of  the  patentees  if  this  section  had  not  passed. 

Our  Act  Abolishing  Entails  and  Regulating 
Descents  was  passed  February  23, 1786,  see  1  R. 
L.  of  1813,  p.  52,  and  did  not,  therefore,  reach 
this  case,  as  Micajah  Sherwood  died  in  1778, 
when  the  law  of  primogeniture  was  in  force  in 
this  State.  James,  being  the  eldest  brother  of 
Micajah,  was,  therefore,  his  heir  at  law;  and 
having  conveyed  before  the  Act  of  1803  to  a 
bona  fide  purchaser,  under  whom  the  defendant 
claims,  it  is  clear  that  the  latter  is  within  the 
exception  contained  in  the  8th  section. 

The  plain  object  of  the  1st  and  8th  sections 
of  the  Act  of  1803,  taken  together,  was  to  con- 
firm the  title  of  the  heir  or  heirs  of  the  soldier, 
and  of  all  persons  deriving  title  from  or 
through  them  as  purchasers  and  devisees.  The 
estate  is  made  to  take  the  same  direction  as  if 
the  patent  had  been  issued  to  the  soldier  him- 
self while  living.  By  the  Act.  the  title  to  the 
land  is  declared  to  be  vested  in  the  soldier  at 
the  time  of  his  death.  This  enables  the  heir  to 
inherit.  The  Act  then  regulates  the  mode  of 
inheritance  and  line  of  descent,  which  might, 
under  the  peculiar  nature  of  the  estate,  have 
cut  off  purchasers  and  devisees,  were  it  not 
for  the  latter  part  of  the  8th  section, which  ex 
pressly  saves  their  rights  where  they  make 
claim  under  any  person  or  persons  who  were 
heirs  at  law  at  the  time  of  the  conveyances  or 
devise. 

Thus,  the  right  and  title  of  all  seem  to  have 
3OB*]  been  placed  *by  the  statute  upon  the 
same  footing  as  if  the  soldier  had  been  actually 
seized  at  his  death  of  the  legal  estate,  and  it 
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had  come  down  through  any  of  the  ordinary 
modes  of  transferring  title  to  real  property. 

But  the  purchaser  takes  the  estate  cum  onere. 
It  the  heir  from  whom  he  derives  title  has  in- 
cumbered  it  by  mortgage  or  otherwise.be  takes 
subject  to  the  charge,  the  same  as  in  any  other 
case  of  purchase;  and  so  as  to  the  devisee  of 
the  heir,  who  is  put  in  the  same  category  with 
the  purchaser.  If  a  lease  of  the  premises  for 
life  or  for  years  has  been  made  by  the  heir  be- 
fore the  conveyance  or  devise,  the  purchaser 
or  devisee  must  take  subject  to  it;  and  the 
same  rule  prevails  in  respect  to  an  inchoate  es- 
tate in  dower,  or  any  other  interest  created  ei- 
ther by  act  of  law  or  of  the  heir. 

There  is  no  possible  reason  for  extending 
more  favor  to  a  purchaser  in  a  case  like  this, 
than  to  one  standing  in  that  relation  in  ordi- 
nary cases;  for  it  is  to  be  presumed  that,  in 
the  sale  of  the  premises,  an  abatement  in  the 
purchase  money  was  made,  corresponding  to 
any  charge  or  incumbrance  upon  the  property 
whether  created  by  act  of  law  or  by  the  heir. 
It  is  also  to  be  considered  that  the  bounty  of 
the  State  was  intended  for  the  family  and  heirs 
of  the  soldier,  and  not  for  the  purchaser.  His 
rights,  however,  are  saved  and  fully  protected, 
by  being  regarded  in  the  same  light  as  if  the 
soldier  had  been  actually  seised  at  his  death, and 
the  estate  had  descended  to  the  heir  and  been 
vested  in  him  at  the  time  of  the  purchase. 
Upon  this  view  of  the  case,  the  widow  of  the 
heir  would  be  entitled  to  her  dower. 

For  the  reasons  already  assigned,  I  cannot 
agree  that  the  title  to  the  lot  was  virtually  giv- 
en to  the  purchaser  or  devisee  by  operation  of 
the  8th  section  of  the  Act  of  1803,  and  passed 
through  the  heir  or  heirs  from  the  soldier  as 
mere  matter  of  form.  Such  a  construction 
would  clear  the  estate  of  all  Hens  or  incutn- 
brances  made  by  the  heir  for  his  benefit,  and 
which,  it  is  to  be  presumed,  were  regarded  by 
the  parties  in  determining  the  price  to  be  paid 
by  the  purchaser. 

*But  there  is  another  ground  entire-  f*3O7 
ly  decisive  of  this  case."  The  defendant  is 
estopped  from  denying  the  seisin  of  the  plaint- 
iff's husband,  inasmuch  as  he  is  in  possession 
and  holds  under  him.  Bowne  v.  Potter,  17 
Wend.,  164,  and  cases  cited.  Such  has  been 
the  uniform  doctrine  of  this  court  from  an 
early  day. 

The  action  of  ejectment  is  now  the  appro- 
priate remedy  for  the  recovery  of  dower,  and 
like  the  action  in  any  other  case,  must  be 
brought  against  the  actual  occupant  if  there  be 
one;  if  not.  then  against  any  person  exercising 
acts  of  ownership  over  the  premises,  or  claim- 
ing to  have  an  interest  in  them.  2  R.  8.,  230, 
sec.  2,  sub.  2,  and  sec.  4,  2d  ed. 

Cowen.  «7.  The  learned  justice  of  this 
court  who  delivered  the  opinion  in  Shaver  v. 
M'Oraw,  12  Wend.,  558, 562,  expressed  a  doubt 
whether  ejectment  for  dower,  which  is  given 
by  the  Revised  Statutes  instead  of  our  former 
remedy  by  writ  of  dower  unde  nihil  habct, 
must  not,  like  the  latter,  be  brought  against 
the  tenant  of  the  freehold.  On  reflection,  we 
think  it  quite  clear,  however,  that  ejectment 
for  dower,  like  that  action  founded  upon  any 
other  title. will  lie,  and  indeed  must  be  brought 
against  the  person  in  possession,  if  there  be 
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one,  whether  he  be  seised  of  a  freeholder  pos- 
sessed of  a  term  for  years,  or  a  less  estate.  By 
giving  ejectment,  the  statute  gives  all  its  prac- 
tical incidents;  and  it  is  of  the  nature  of  this 
action  that  it  will  not  lie  against  the  tenant  of 
the  freehold,  except  in  the  cases  specially  pro- 
vided for,1  unless  he  be  in  actual  possession. 

The  decisive  question  is,  whether  the  seisin 
of  James  Sherwood  was  made  out  in  that  sense 
which  entitled  his  widow,  the  now  plaintiff,  to 
recover.  The  truth  is,  I  think,  he  never  was 
seised  of  any  interest  beneficial  to  himself;  but 
on  the  contrary  only  for  an  instant,  and  that 
for  the  benefit  of  Nathan  Paddock  his  grantee. 
And  if  we  can  notice  that  fact,  I  have  not  a 
doubt  that  the  verdict  should  be  for  the  de- 
fendant. It  is  settled  that  such  a  seisin  is  not 
3O8*]  sufficient  *to  confer  any  right  on  the 
widow.  Stow  v.  Tifft,  15  Johns., "458,  and 
•cases  cited.  But  the  case  cited  was  disembar- 
rassed from  the  doctrine  of  estoppel  which, un- 
der our  decisions,  presses  heavily  if  not  con- 
clusively against  the  defendant.  Bowne  v. 
Potter,  17  Wend.,  164.  The  case  of  Stow  v. 
Tifft  was  one  of  a  deed  to  a  husband  and  a 
mortgage  back,  both  of  which  the  court  con- 
sidered as  making  but  one  instrument.  There 
was  nothing,  therefore,  in,  that  case  t«  work 
an  estoppel.  Here  we  have  the  simple  convey- 
ance of  the  husband  to  Paddock  in  fee,  and  un- 
der him  the  defendant  claims.  The  case  is  the 
same  as  if  the  action  were  against  Paddock  or 
any  of  the  grantees  who  derived  title  from 
him.  If  he  would  have  been  estopped,  the 
defendant  is  also  estopped  by  reason  of  privity. 

I  should  be  very  glad  to  distinguish  this  case 
from  Bowne  v.  Potter,  but  it  is  precisely  the 
same,  except  in  the  want  of  warranty  in  the 
deed  from  the  husband  to  Paddock.  No  par- 
ticular stress  was  laid  on  the  warranty,  how- 
ever, in  Bowne  v.  Potter.  C7i.  J.  Nelson  there 
put  the  estoppel  upon  the  naked  fact  that  the 
defendant  claimed  through  a  deed  from  the 
husband.  That  the  defendant's  claiming  under 
the  husband  or  his  heirs  works  an  estoppel, 
had  before  been  repeatedly  and  strongly  assert- 
ed by  this  court.  Hitchcock  v.  Harrington,  6 
Johns.,  290;  Same  v.  Carpenter,  9  Id. ,  344; 
GoUins  v.  lorry,  7  Id.,  278,  282;  Davis  v.  Dar- 
row,  12  Wend.,  65. 

The  case  of  Bowne  v.  Potter  underwent  a 
good  deal  of  examination,  though  it  proceeded 
mainly  upon  the  authorities  I  have  mentioned, 
and  others  cited  in  them  from  the  English 
books  which  were  explained,  and  understood 
to  raise  the  doctrine  of  estoppel,  and  this,  too. 
by  very  learned  judges,  among  whom  was  the 
late  Oh.  J.  Kent.  In  our  series  of  cases  the 
question  seems  to  have  been  expressly  consid- 
ered in  all  its  phases  with  reference  to  that 
doctrine,  if  we  except  mutuality  ;  and  on  the 
want  of  that,  I  see  the  notion  of  an  estoppel 
has  been  denied  by  the  English  C.  B.  in  Gaunt 
v.  Wainman,  3  Bing.  N.  C.,  69.  The  court  say, 
in  effect,  the  widow  is  not  a  party  nor  privy. 
3O9*]  *She  claims  by  title  paramount.  She 
is  not  estopped;  and  therefore  the  tenant  is 
not.  Suppose,  said  Tindal,  Gh.  J.,  the  hus- 
band had  been  seised  of  a  freehold,  and  the 
defendant  had  purchased  the  land  of  him  as 
leasehold ;  would  this  have  estopped  the 
widow?  And  vide,  per  Nelson.  Gh.  J.,  in  Jew- 

1.— See,  2  R.  S.,  230,  sec.  4,  2d  ed. 


eU  v.  Harrington,  19  Wend.,  472,  473.  Per- 
haps that  view  is  conclusive,  but  it  was  in- 
volved in  all  the  cases  decided  bv  this  court 
and  was,  in  effect,  repudiated  by  them.  I  will 
not  deny  that  the  question  may  be  a  very  fit 
one  for  review  in  the  Court  of  Errors.  I  think 
it  may:  but  there  is  no  conflict  in  the  decisions 
of  this  court,  and  I  do  not  see  that  we  can 
properly  revise  them. 

On  our  authorities,  though  I  admit  we  have 
probably  misapplied  the  doctrine  of  estoppel, 
I  think  a  new  trial  should  be  denied. 

Bronson,  J. ,  concurred  in  the  result. 
New  trial  denied. 

Cited  in-1  N.  Y.,  '255 ;  7  N.  Y.,  206 ;  4  Barb.,  185. 
429 :  8  Barb..  408 ;  11  Barb.,  576 ;  60  Am.  Dec.,  125  (6 
Rich.  L.,  270). 


BEACH  ET  ux.  9.  RANNEY  ET  ux. 

Action  for  Slander —  Words  Actionable  per  se 
Set  Oat  in  same  Count  with  those  not — For 
Words  not  Actionable  per  se,  Pecuniary  Dam- 
ages Must  Be  Proved — Parties,  Husband  and 
Wife. 

Where,  in  slander,  the  declaration  in  the  same 
count  set  out  words  actionable  per  se,  with  others 
which  were  not  so,  concluding'  with  an  allegation  of 
special  damages ;  to  which  the  defendant  pleaded 
not  guilty;  held,  that  as  he  had  been  precluded 
from  demurring,  he  might  at  the  trial  raise  any 
question  relating  to  the  plaintiff's  right  to  maintain 
the  suit  for  the  words  not  actionable  per  se. 

In  order  to  maintain  an  action  of  slander  for 
words  not  actionable  per  se,  the  plaintiff  must  both 
allege  and  prove  that  by  reason  of  the  words  he  has 
sustained  some  damage  of  a  pecuniary  nature. 

It  is  a  sufficient  compliance  with  this  rule  for  the 
plaintiff  to  allege  and  prove  that  in  consequence  of 
the  speaking  of  the  words  he  was  prevented  from 
receiving  something  of  value ;  e.  g.,  fuel,  clothing, 
provisions,  etc.,  which  would  else  have  been  be- 
stowed upon  him  gratuitously. 

Otherwise,  however,  if  the  injury  consists  of  mere 
mental  or  bodily  suffering1 ,  loss  of  society,  or  of  the 
good  opinion  of  the  neighbors,  etc. 

Accordingly,  in  an  action  by  a  female  for  words 
imputing  want  of  chastity,  an  allegation  of  special 
damages  showing  that  the  plaintiff  had  suffered 
pain  of  body  and  mind;  that  her  neighbors  shunned 
her ;  that  she  was  turned  out  of  the  Moral  Reform 
Society,  etc.,  was  held  not  enough  to  maintain  the 
action. 

*A  suit  cannot  be  maintained  for  words  not  L*31O 
actionable  per  se,  unless  the  special  damages  al- 
leged be  the  natural  and  immediate  consequence  of 
the  speaking  of  the  words. 

Special  damages  resulting  from  the  wrongful  act 
of  a  third  person,  though  the  act  be  attributable  to 
the  speaking  of  the  words, will  not  enable  the  plaint- 
iff to  maintain  the  action. 

An  action  cannot  be  maintained  in  the  name  of 
husband  and  wife,  for  words  spoken  of  the  latter, 
which  are  not  actionable  per  se ;  the  suit  should  be 
in  the  name  of  the  husband  alone. 

Otherwise,  where  the  suit  is  for  the  speaking  of 
words  defamatory  of  the  wife  which  are  actionable 
per  se. 

The  rule  is  the  same,  though  the  husband  and 
wife  live  apart  under  a  deed  of  separation. 

Citations— 1  Taunt.,  39 ;  8  T.  R.,  130 ;  13  Wend.,  253  ; 
1  Wend.,  506:  19  Wend.,  305;  8  East,  1;  1  Esp.,  48; 
Stark.  Sland.,  151, 159, 160, 168 ;  2  Phil.  Ev.,  249 ;  1  Lev., 
140 ;  1  Chit.  PI.,  83,  84,  ed.  1837 : 18  Johns.,  443 : 1  Salk., 
119  and  n.  b,  Evans'  ed.;  2  Kent,  180,  4th  ed. 

G  LANDER  for  words  spoken  by  the  wife  of 
kj  Ranney  of  the  wife  of  Beach,  tried  before 
Grridley,  G.  Judge,  at  the  Oneida  Circuit  in 
October,  1840.  The  declaration  contained 
three  counts.  The  first  and  second  counts  each 
alleged  the  speaking  of  words  actionable  per 
se,  as  calling  Mrs.  Beach  a  thief;  and  also 
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words  which  were  not  actionable  per  se,  as 
charging  her  with  incontinence.  Special  dam- 
ages were  alleged  in  each  of  these  counts 
as  having  accrued  to  the  wife,  viz. :  that  she 
had  suffered  pain  of  mind  and  body;  her  hus- 
band had  abandoned  her;  her  neighbors  re- 
fused to  assist  her  as  they  had  before  been  ac- 
customed to  do;  one  Smith  who  had  been  in  the 
habit  of  assisting  her  to  fuel,  clothing  and  pro- 
visions, refused  to  do  so  any  longer;  and  the 
like  in  relation  to  one  Raymond;  she  had  been 
turned  out  of  the  Moral  Reform  Society;  the 
children  threw  dirt,  clubs,  stones  and  other 
missiles  into  her  house,  and  called  her  a  strum- 
pet, etc.  The  second  count  alleged  that  before, 
at  and  after  the  speaking  of  the  words,  the 
wife  lived  separate  and  apart  from  her  hus- 
band under  a  deed  of  separation.  The  third 
count  was  for  words  actionable  per  se.  Each 
of  the  counts  concluded  to  the  damage  of  the 
plaintiffs.  The  declaration  is  noticed  more 
particularly  in  the  opinion  of  the  court.  The 
plea  was  not  guilty. 

On  the  trial,  the  counsel  for  the  plaintiffs 
stated  that  he  should  not  prove  any  of  the 
words  charged  which  were  actionable  per  se; 
but  proposed  to  prove  those  words  which 
311*]  *charged  the  wife  with  incontinence 
and  which  were  only  actionable  upon  proof  of 
special  damage.  The  defendants  objected  that 
for  those  words  an  action  could  not  be  main- 
tained by  the  husband  and  wife  jointly,  al- 
though special  damages  should  be  proved;  that 
special  damages  were  not  well  laid  in  the  dec- 
laration, or  rather  that  the  matters  alleged  did 
not  constitute  legal  damages;  but  if  special 
damages  were  well  laid,  the  action  should 
have  been  brought  by  the  husband  alone.  The 
judge  thereupon  nonsuited  the  plaintiffs;  and 
they  now  moved  for  a  new  trial  on  a  bill  of 
exceptions. 

Mr.  C.  P.  Kirkland,  for  the  plaintiffs.  A 
female  charged  with  incontinence  may  main- 
tain an  action,  if  special  damage  is  the  result 
of  the  slander;  and  such  damage  need  not  nec- 
essarily be  of  a  pecuniary  character  or  any- 
thing involving  a  pecuniary  Joss.  Williams  v. 
Hill,  19  Wend..  805;  Bradt  v.  Towtley,  13  Id., 
253;  Olm»tead  v.  Miller,  1  Id.,  506;  Stark.,  Slan- 
der, 166. 

In  this  case  there  is  no  damage  charged 
which  is  peculiar  to  the  husband:  the  slander 
was  uttered  against  the  wife  and  the  damage 
resulting  from  it  is  peculiar  to  her;  she  was, 
therefore,  properly  made  a  co  plaintiff  with 
her  husband  who  could  not  have  sued  alone. 
1  Chit.  PI.,  7th  Am.  ed.,  p.  88.  The  wife  was 
the  meritorious  cause  of  action  and  the  per- 
sonal sufferer.  The  action  would,  therefore, 
survive  to  her;  and  in  such  cases  it  is  well  set- 
tled that  she  must  join  with  her  husband  in 
bringing  the  suit.  Lewi*  v.  Babcock,  18  Johns., 
443;  1  Chit.  PI.,  7th  Am.  ed.,  p.  85;  5  Am. 
Com.  Law,  575,  576;  2  Saund.  PI.  &  Ev.,  567, 
et  seq.;  Monte  v.  Earl,  18  Wend.,  271.  More 
over,  the  declaration  avers  that  the  husband 
and  wife  were  living  apart  under  a  deed  of 
separation;  and  it  is  submitted  that  the  hus- 
band alone  cannot  maintain  an  action  for  in- 
juries to  the  wife  during  such  separation. 
Clancy,  Married  Women,  486. 

Mr.  S.  Beardsley.  for  the  defendants. 
Where  words  not  actionable  per  se  are  spoken 
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of  the  wife  and  special  "damages  en-  [*312 
sue,  these  result  to  the  husband,  and  he  alone 
can  recover  them  by  action  in  his  own  name. 
Stark.,  Slander,  251-260;  2  Kent,  Com.,  4tb 
ed.,  p.  180;  and  see,  Nelthrop  v.  Anderson,  1 
Salk.,  114;  8  Bl.  Com.,  140.  But  if  the  rule 
were  otherwise,  the  plaintiff  was  properly  non- 
suited in  this  case,  for  the  reason  that  the  spe- 
cial damages  alleged  in  the  declaration  were 
not  of  a  pecuniary  nature.  Mere  inability  to 
work,  mental  or  bodily  pain  and  the  like,  do- 
not  constitute  such  special  damage  as  will  sus- 
tain an  action.  Moore  v.  Meagher,  1  Taunt  t 
89;  Hartly  v.  Hen-ing,  8  T.  R  ,  180;  2  Stark. 
Ev.,  3d  Am.  ed.,  871,  872;  Barnes  v.  Bruddel, 

1  Lev.,  261;  8.  C.,  1  Vent.,  4.     The  decision 
of  this  court  in  Olmstead  v.  Miller  was  express- 
ly founded  upon  Moore  v.  Meaglier  and  flartly 
v.  Herring;  and  the  same  may  be  said  of  Bradt 
v.  Towsley  and  Williams  v.  Hill. 

Special  damages  must  be  alleged  and  proved 
as  the  natural  and  immediate  consequence  of 
the  slander.  The  declaration  is  insufficient  in 
this  respect.  2  Stark.  Ev.,  871,  8d  Am.  ed.; 

2  Phil.  Ev.,  189,  248,  249,  7th  ed  ;  Hastings  v. 
Palmer,  20  Wend.,  225. 

By  the  Court,  Bronson,  J.  As  all  of  the 
counts  alleged  the  speaking  of  words  which 
are  actionable  per  se,  the  defendants  could  not 
demur;  and  the  question  was  well  made  on  the 
trial,  whether  the  action  in  its  present  form 
could  be  maintained  for  words  which  were 
only  actionable  on  proof  of  special  damage. 

When  the  words  charged  are  not  actionable 
in  themselves,  the  plaintiff  must  allege  and 
prove  that  by  reason  of  the  slander  he  has  sus- 
tained some  pecuniary  damage.  It  is  not  enough 
that  he  has  suffered  pain  of  mind,  lost  the  so- 
ciety or  good  opinion  of  his  neighbors,  or  the 
like,  unless  he  has  also  been  injured  in  his  es- 
tate or  property.  It  is  enough,  however,  that 
the  slander  has  prevented  the  party  from  re- 
ceiving something  of  value  which  would  other- 
wise have  been  conferred,  though  gratuitous- 
ly. This  question  was  debated  in  the  Ex- 
chequer Chamber  in  *  Moore  v.  Meagher,  [*3 1 3 
1  Taunt.,  39,  which  was  an  action  on  the  case 
for  defamation  by  words  imputing  inconti- 
nence to  the  plaintiff,  who  was  a  female.  The 
declaration  alleged  that  the  plaintiff  had  be- 
fore been  received  and  entertained  in  the  houses 
of  her  friends,  and  been  found  and  provided 
by  them  with  meat  and  drink  gratuitously,  to 
the  great  reduction  of  her  necessary  expenses 
of  livingand  maintaining  herself,  and  the  great 
increase  of  her  riches;  and  that  by  reason  of 
the  speaking  of  the  words,  she  had  lost  all 
those  valuable  benefits,  and  been  obliged  to  in- 
cur a  much  greater  expense  in  her  necessary 
living  and  support,  to  wit:  the  annual  amount 
of  £100.  After  verdict  and  judgment  for  the 
plaintiff,  error  was  brought  in  the  Exchequer 
Chamber;  and  it  was  urged  that  no  legal  dam- 
age was  alleged.  Sergeant  Curwood  said:  "If 
this  action  lies,  no  words  are  not  actionable 
with  the  aid  of  an  ingenious  special  pleader." 
But  the  judgment  was  affirmed.  Mansfield, 
Ch.  J.,  said  there  was  special  damage;  the 
words  had  deprived  the  plaintiff  of  an  income 
derived  from  the  bounty  of  others,  which  now 
after  verdict,  we  must  assume  would  have  con- 
tinued if  the  words  had  not  been  spoken.  He 
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said  the  case  was  not  distinguishable  from 
Hartley  v.  Herring,  8  T.  R. ,  130.  In  that  case 
the  plaintiff  was  a  Dissenting  minister,  and  in 
consequence  of  the  slander  he  had  been  turned 
out  of  the  chapel  where  he  had  before  preached, 
and  lost  the  gains  and  emoluments  of  his  of- 
fice. In  both  of  these  cases  the  plaintiff  had 
suffered  a  pecuniary  loss;  and  they  go  as  far 
in  upholding  the  action  on  the  ground  of  spe- 
cial damage  as  any  of  the  decisions  in  the  En- 
glish courts. 

In  Bradt  v.  Towsley,  13  Wend.,  253,  a  female 
had  been  charged  with  being  a  prostitute,  and 
the  declaration  alleged,  among  other  things, 
that  by  reason  of  the  speaking  of  the  words 
the  plaintiff  suffered  and  underwent  great  pain 
and  anguish,  and  was  hindered  and  prevented 
from  transacting  her  necessary  affairs  and  busi- 
ness, to  her  damage  of  $5,000.  This  was  held 
a  sufficient  allegation  of  special  damage  on  the 
authority  of  Moore  v.  Meagher.  Savage,  Ch. 
J.,  said:  "She  does  not, indeed, allege,  in  terms, 
314*]  a  pecuniary  *loss,  but  alleges  that 
which  must  necessarily  involve  such  loss."  In 
Olmstead  v.  Miller,  1  Wend.,  506,  it  was  said 
that  the  proof  of  special  damage  was  probably 
sufficient ;  but  the  decision  turned  on  another 
point.  In  Williams  v.  Hill,  19  Wend.,  305  the 
plaintiff,  who  was  an  unmarried  female,  had, 
in  consequence  of  the  slander,  been  forbidden 
the  house  of  her  uncle,  where  she  had  been  a 
welcome  visitor  ;  and  on  the  authority  of  Moore 
v.  Meagher,  this  was  held  such  legal  damage 
as  would  sustain  an  action  on  a  charge  of  in- 
continence. 

None  of  the  cases  have  gone  further  in  sus- 
taining the  action  on  the  ground  of  special 
damage  than  those  I  have  mentioned;  and  they 
all  proceed  upon  the  assumption  that  the 
plaintiff  had  sustained  some  pecuniary  loss  in 
consequence  of  the  slander. 

Another  rule  in  these  actions  is,  that  the  dam- 
age must  be  the  natural  and  immediate  conse- 
quence of  the  speaking  of  the  words.  Vicars 
v.  Wilcocks,  8  East,  1  ;  Ashley  v.  Harrison,  1 
Esp.,  48  ;  Stark.  Sland,  168  ;  2  Phil.  Ev.,  249. 
A  man  is  not  responsible  for  all  the  remote  and 
possible  consequences  which  may  result  from 
his  act,  although  he  may  be  a  wrong-doer. 

Applying  these  rules  to  the  case  in  hand,  I 
do  not  see  how  this  action  could  be  sustained, 
even  if  Mrs.  Beach  were  a  feme  sole  and  was 
suing  as  such.  The  allegations  that  she  suf- 
fered pain  of  body  and  mind;  that  her  neigh- 
bors shunned  her;  that  she  was  turned  out  of 
the  Moral  Reform  Society;  that  her  husband 
abandoned  her  and  the  like,  do  not  show  any 
pecuniary  loss,  or  legal  damage.  The  wrongful 
act  of  the  children  in  throwing  missiles  into  the 
house,  and  calling  Mrs.  Beach  hard  names,  is 
quite  too  remote  a  consequence  of  the  slander 
to  be  charged  to  the  account  of  the  defendants. 
It  is  like  the  hypothetical  case  put  by  Ld.  El- 
lenborough  in  Vicars  v.  Wilcocks,  8  East,  1, 
where,  in  consequence  of  the  words,  persons 
assembled  and  seized  and  threw  the  plaintiff 
into  a  horse-pond  by  way  of  punishment  for 
his  supposed  transgression.  His  Lordship  in- 
quired whether  any  case  could  be  mentioned 
315*]  of  an  *action  of  this  sort  sustained  by 
proof  of  an  injury  occasioned  by  the  tortious 
act  of  a  third  person.  No  case  was  mentioned; 
and  it  was  held  that  no  action  would  lie  where 
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the  special  damage  was,  that  a  third  person, in 
consequence  of  the  words,  had  wrongfully  dis- 
charged the  plaintiff  from  his  employment  be- 
fore his  term  of  service  had  expired.  The  act 
of  the  employer  was  not  the  legal  and  natural 
consequence  of  the  words  spoken  by  the  de- 
fendant. 

But  some  damages  are  stated,  which,  if  they 
were  properly  laid,  and  Mrs.  Beach  were  a 
feme  sole,  would  be  sufficient  to  support  the  acr 
tion.  Persons  who  had  before  been  accus- 
tomed to  receive  and  provide  for  her  gratui- 
tously, refused  after  the  slander  to  do  so  any 
longer  until  she  should  clear  up  her  character; 
and  two  persons  in  particular  are  mentioned 
who  had  withheld  their  former  bounty.  There 
is,  however,  a  difficulty  in  relation  to  these 
averments.  They  are  not  put  forward  as  the 
direct  and  immediate,  but  as  a  secondary  con- 
sequence of  the  slander.  The  first  thing  that 
followed  the  speaking  of  the  words  was  the 
abandonment  of  the  wife  by  her  husband,  leav- 
ing her  destitute  ;  and  then  Smith,  after  pro- 
viding for  her  for  a  time,  finally  withheld  his 
bounty  ;  and  Reynolds  refused  any  longer  to 
receive  her  as  a  welcome  guest  in  his  family. 
This  objection  applies  only  to  the  first  count. 
t  The  second  count  is  open  for  another  objec- 
tion. It  alleges  that  the  wife  for  a  long  time 
before,  and  at  and  after  the  time  of  the  speak- 
ing of  the  words,  lived  apart  from  her  hus- 
band under  a  deed  of  separation  ;  and  thereby 
she  was  obliged  to  maintain  and  support  her- 
self ;  and  thereby  she  lost  the  benefit  of  the  so- 
ciety and  hospitality  of  her  friends  who  had 
been  in  the  habit  of  entertaining  her  gratui- 
tously ;  and  thereby  Smith  finally  withheld 
his  assistance.  The  damages  which  the  wife 
sustained  are  not  alleged  to  have  resulted  from 
the  speaking  of  the  words  ;  but  from  the  fact 
that  she  lived  apart  from  her  husband  under  a 
deed  of  separation.  The  other  averments  in 
this  count  are,  that  the  plaintiff  was  turned 
out  of  the  Moral  Reform  Society  ;  that  she  was 
pained  and  enfeebled  in  mind  and  body  ;  and 
*that  the  children  assailed  her  with  mis-  [*3 16 
siles  and  opprobrious  epithets ;  which,  as  we 
have  already  seen,  are  not  sufficient  allegations 
of  special  damage.  They  either  fail  to  show 
any  pecuniary  loss,  or  seek  to  charge  the  de- 
fendants with  consequences  which  are  too  re- 
mote. 

There  is  a  further  and  a  fatal  difficulty  in 
the  case.  The  suit,  as  to  the  words  not  ac- 
tionable per  se,  should  have  been  brought  by 
the  husband  alone.  When  words  spoken  of  the 
wife  are  actionable  of  themselves,  or  when 
the  wife  sulfers  any  other  injury,  as  a  battery 
or  imprisonment,  she  must  join  with  her  hus- 
band in  seeking  legal  redress.  The  declara- 
tion concludes  to  the  damage  of  both,  for  the 
action  survives  to  the  wife  if  the  husband  die 
before  the  damages  are  recovered.  But  when 
words  spoken  of  the  wife  are  only  actionable 
on  proof  of  special  damage,  the  husband  must 
sue  alone.  Stark.  Slander,  151,  159,  160  ;  Cole- 
man  v.  Harecourt,  1  Lev.,  140  ;  1  Chit.  PI.,  83, 
84,  ed.  1837  ;  and  see,  Lewis  v.  Babcock,  18 
Johns. ,  443  ;  Russell  el  ux.  v.  Corne,  1  Salk. , 
119.  and  n.  b,  Evans'  ed. ;  2  Kent,  180,  4th  ed. 
Legal  damages,  to  support  the  action,  must  be 
such  as  result  to  the  husband,  and  they  should 
be  so  laid  in  declaring.  He  is  bound  by  law 
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to  provide  support  and  maintenance  for  the 
wife  ;  and  if  she  is  deprived  of  the  gratuitous 
aid  of  friends  in  consequence  of  the  slander, 
the  damage,  in  a  legal  point  of  view,  results  to 
the  husband. 

The  fact  that  the  plaintiffs  lived  apart  un- 
der a  deed  of  separation  cannot,  I  think,  affect 
the  question.  The  husband  was  still  bound 
to  provide  for  the  wife  ;  and  what  she  lost  in 
the  way  of  support  in  consequence  of  the  slan- 
der, was  in  judgment  of  law  the  loss  of  the 
husband, 

A""/-  trial  denied. 

Slander— Action  for— Damage*— Cited  in— 5  N.  Y., 
19,  30 :  17  N.  Y.,  57.  60 :  48  N.  Y.,  563 ,  2  Barb..  632 ;  12 
Barb.,  663;  16  Barb.,  334;  •&  Barb.,  318;  32  Barb..  33; 
65  Barb.,  631 ;  28  Am.  Rep.,  581  (44  Wis.,  264). 

Slaiidernus  words  spoken  of  wife— Suit  by  muoond 
alone— Cited  In— 22  Barb.,  397  :  2  Duer,  634;  28  Am. 
Rep.,  528  (43  Wis..  25). 
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3  1 7*]  *CARTER  t>.  THE  PEOPLE. 

Witness— Proof  of  Good  Character. 

Where,  upon  the  trial  of  an  indictment  a  material 
witness  for  the  prisoner,  on  his  cross-examination 
by  the  counsel  for  the  prosecution,  admitted  that  he 
had  been  complained  of  and  bound  over  upon  a 
charge  of  passing1  counterfeit  money ;  held,  that  in 
answer,  the  prisoner  was  entitled  to  give  evidence 
of  the  witness'  good  character  for  truth. 

Citation— 19  Wend.,  569. 

ON  cerliorari  to  the  Oneida  General  Sessions, 
where  Carter  was  tried  and  found  guilty  of 
perjury.  At  the  trial  in  the  court  below,  a 
material  witness  for  the  prisoner  admitted,  on 
his  cross  examination  by  the  counsel  for  the 
people,  that  he  had  been  complained  of  and 
bound  over  on  a  charge  of  passing  counterfeit 
money.  After  this  evidence  was  given,  the 
prisoner's  counsel  offered  to  prove  the  witness' 
good  character  for  truth  ;  but  the  court  re- 
jected the  proof,  and  the  prisoner's  counsel  ex- 
cepted. 

Mr.  J.  Ruger,  for  the  prisoner. 

Mr.  T.  Jenkins,  District  Atty.,  for  the 
people. 

Per  Curiam.  We  think  the  court  below 
erred.  Upon  the  principle  established  in  Peo- 
ple v.  Rector,  19  Wend.,  569,  the  prisoner  was 
entitled  to  the  benefit  of  the  proof  offered,  and 
there  must  be  a  new  trial. 

Ordered  accordingly. 

Overruled-7  N.  Y.,379;  29  Barb.,  621 ;  1  Park..  311. 
Disapproved— 4  Duer.  422. 


318*]    *TITUS   &    TITUS   v.    FOLLET. 

Action  for  Slander — Pleading. 

Where  a  declaration  in  slander  by  J,  T.  and  an- 
other averred  that,  in  a  discourse  of  and  concerning 
the  plaintiffs  and  their  business  as  partners,  the  de- 
fendant said,  "  J.  T.  &  Co.  (meaning  the  plaintiffs) 
are  down : "  held,  on  special  demurrer,  that  the  dec- 
laration was  bad  for  want  of  a  direct  allegation  that 
the  words  charged  were  spoken  of  and  concerning 
the  plaintiffs,  etc. 

A  defect  of  this  character  cannot  be  supplied  by 
an  innuendo. 

Such  a  declaration,  however,  is  clearly  sufficient 
in  substance,  and  would,  therefore,  be  held  good  on 
general  demurrer. 

Had  the  declaration  averred  that  the  colloquium 
was  with  the  plaintiffs,  and  that  the  words  were 
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spoken  in  the  first  person,  as  "you."  etc.,  it  would 
have  been  held  good  even  on  special  demurrer,  and 
without  an  innuendo, 

Citations— 1  Saund.,  242  a,  n.  3:  1  Roll.  Abr..  83, 
Action  Sur  Case,  I,  pi.  7 ;  85,  K,  pi.  7 :  Vln.  Abr.,  Ac- 
tions for  Words,  I,  ft,  pi.  7 ;  K,  It.  pi.  7 ;  1  Chit.  PL, 
233,  Am.  ed.  1840;  pi.  403 ;  Stark.  Sland.,  284, 285. 

FVEMURRER  to  declaration  in  slander.  The 
\J  first  count  of  the  declaration  alleged  that 
the  plaintiffs  were,  before  and  at  the  time,  etc., 
joint  dealers  and  manufacturers  of  flour,  car- 
rying on  business  as  copartners  under  the  name 
of  "John  Titus  &  Co.,"  and  averred  that  the 
defendant,  in  a  discourse  of  and  concerning 
the  plaintiffs  as  such  copartners  and  joint 
dealers,  and  their  pecuniary  circumstances  as 
such  copartners  and  joint  dealers,  and  of  and 
concerning  their  said  business,  falsely,  etc., 
spoke,  etc.,  the  false,  etc.,  words  following, 
viz.  :  "John  Titus  &  Co.  (meaning  the  plaint- 
iffs) are  down,"  etc.  To  this  count  the  de- 
fendant demurred  specially,  assigning  for 
cause  that  it  was  not  therein  stated  that  the 
slanderous  words  were  spoken  of  and  concern- 
ing the  plaintiffs,  and  of  and  concerning  their 
business.  The  plaintiffs  joined  in  demurrer. 

Mr.  M.  S.  Brewster,  for  defendant. 

Mr.  W.  F.  Allen,  for  plaintiffs. 

By  the  Court,  Cowen,  J.  The  declaration 
recites  that  the  plaintiffs  were  traders  under 
the  firm  of  John  Titus  &  Co.,  and  avers  that, 
in  a  discourse  of  and  concerning  the  plaintiffs, 
their  circumstances  and  business,  the  defend- 
ant said,  "  John  Titus  &  Co.  (meaning  the 
plaintiffs)  are*down,"etc.,  without  re-  [*31J> 
peating  that  this  was  said  of  and  concerning 
them,  their  business,  etc.  The  form  of  stating 
the  matter  leaves  it  possible  that  the  words, 
after  all,  may  not  have  been  spoken  of  and 
concerning  the  plaintiffs ;  for,  though  the  dis- 
course concerned  them  and  their  trade,  and 
the  words  were  a  part  of  the  discourse,  it  may, 
in  some  part,  have  contained  the  words  im- 
puted without  necessarily  having  reference  to 
them  or  their  trade.  Hence  it  is  laid  down  in 
the  books  that  a  declaration  like  this,  which 
merely  states  a  colloquium  concerning  the  plaint- 
iff, his  trade,  etc.,  and  avers  that  the  words 
were  spoken  as  a  part  of  the  colloquium,  must 
yet,  in  order  to  save  itself  against  a  special  de- 
murrer, still  go  on  and  aver  that  the  particu- 
lar words,  especially  if  they  be  iti  the  third 
person,  were  spoken  of  and  concerning  the 
same  plaintiff.  It  is  allowed  to  be  otherwise, 
however,  where  the  colloquium  is  averred  to 
have  been  with  the  plaintiff,  and  the  words  are 
addressed  to  him,  as  "you,"  etc.  In  the  for- 
mer case  even  an  innuendo  (meaning  the  plaint- 
iff, his  trade,  etc.)  will  not  obviate  the  defect ; 
while  in  the  latter  a  declaration  will  be  good 
with  or  without  an  innuendo.  Such  is  the  dis- 
tinction laid  down  by  Sergeant  Williams.  1 
Saund.,  242  a,  n.  8  to  Craft  v.  Boite.  In  this 
be  is  more  than  sustained  by  some  of  the  old 
cases  which  he  cites,  especially  1  Roll.  Abr., 
p.  83,  Action  Sur  Case,  I,  pi.  7;  Id.,  p.  85,  K, 
pi.  7. 

The  objection  now  raised  in  the  principal 
case  seems  there  to  have  been  allowed  on  error. 
Vide  S.  C.,  Vin.  Abr.,  Actions  for  Words,  I,  b, 
pi.  7,  and  Id.,  K,  b,  pi.  7.  This  was  an  exer- 
cise of  truly  Norman  subtilty,  and  difficult  to 
be  accounted  for  except  on  the  old  notion  that 
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slanderous  words  should  be  taken  as  against 
the  plaintiff  in  a  mitigated  sense.  Sergeant 
Williams,  therefore,  speaks  more  in  conform- 
ity with  the  modern  doctrine  of  pleading  in 
feneral,  as  well  as  of  slander,  when  he  con- 
nes  the  objection  to  a  special  demurrer,  and 
puts  even  this  on  a  semble.  To  say  that  though 
in  A's  discourse  of  and  concerning  the  plaint- 
iff A  said  he  was  a  thief,  yet  that  this  does  not 
32O*]  *mean  the  plaintiff,  would  seem  to 
trench  on  the  rule  that  a  declaration  is  suffi- 
cient if  it  charge  the  defendant  by  words  hav- 
ing a  certain  intent  in  general ;  i.  e. ,  what  on  a 
fair  and  reasonable  construction  may  be  called 
certain,  without  recurring  to  possible  facts 
which  do  not  appear.  1  Chit.  PI. ,  233,  Am. 
ed.  of  1840.  Yet  Chitty  leaves  this  particular 
form  in  slander  on  about  the  same  footing  with 
Sergeant  Williams;  1  Chit.  PI.,  403;  so  of 
Stark.  Slander,  284,  285  ;  and  all  on  the  same 
authorities. 

On  the  whole,  though  this  declaration  is 
clearly  good  in  substance,  yet  a  certain  form 
of  declaring  seems  to  be  required  by  the  books, 
which  had  better  be  adhered  to  for  the  sake  of 
precedent,  rather  than  any  obvious  principle. 
The  omission  being  pointed  out  by  special  de- 
murrer, I  do  not  see  how  we  can  avoid  saying 
there  must  be  judgment  for  the  defendant. 

Judgment  for  the  defendant* 

Cited  in— 3  Denio,  245 :  3  Barb..  305. 

1.— See  Nestle  v.  Van  Slyck,  ante,  p.  282. 


LISTER  v.  WRIGHT. 

Transitory  Actions — Action  for  Slander —  Words 
Spoken  in  Canada — Evidence  in  Mitigation  of 
Damages. 

Tn  general,  personal  actions,  whether  sounding1  in 
tort  or  contract,  are  transitory,  and  in  declaring  the 
matter  may  be  laid  as  having  taken  place  in  the 
county  where  the  action  is  to  be  tried,  without  any 
reference  to  the  place  where  the  thing  really  hap- 
pened ;  and  this,  whether  the  matter  occurred  in 
this  State  or  elsewhere. 

Accordingly,  under  a  declaration  in  slander,  which 
alleged  the  words  to  have  been  spoken  at  Greece,  in 
the  County  of  Monroe,  the  plaintiff  was  allowed  to 
prove,  as  a  substantive  cause  of  action,  that  the 
words  were  spoken  at  Darlington,  in  Upper  Canada. 

Otherwise,  in  certain  cases,  where  the  place  is 
matter  of  description. 

Whether  the  courts  of  this  State  ought  to  take 
cognizance  of  an  action  for  slanderous  words  spoken 
in  Canada,  if  both  parties  are  British  subjects,  gucere. 

An  action  for  slanderous  words  will  lie  by  one 
citizen  of  this  State  against  another,  though  the 
words  were  spoken  in  Canada. 

The  parties  to  an  action  will  be  presumed  citizens 
of  this  State  until  the  contrary  appears. 

In  slander  the  defendant  cannot  be  allowed  to 
prove  the  existence  of  former  controversies  between 
him  and  the  plaintiff  in  mitigation  of  damages. 

Citations  — 17  Wend.,  323;  Gould,  PI.,  119,  120; 
Cowp.,  101 ;  1  Chit.  PL,  306,  307,  ed.  1837 ;  2  W.  BL, 
1055 ;  14  Johns.,  134 ;  6  Bing.  N.  C.,  90. 


NOTE.  —  Slander  —  Mitigation  of  damages.  See 
Gilman  v.  Lowell,  8  Wend.,  573,  note. 

Words  spoken  in  foreign  country. 

An  action  for  slander  is  transitory,  and  it  will  lie 
for  words  spoken  in  a  foreign  country.  Johnson  v. 
Dicken,  25  Mo.,  580 ;  Bundy  v.  Hart,  46  Mo.,  460 ;  2 
Am.  Rep..  525  ;  Offutt  v.  Earlywine,  4  Blackf.,  460; 
Foe  v.  Grever,  3  Sneed,  664 ;  Hart  v.  Gumpach,  9 
Moore,  P.  C.  N.  S.,  241. 

See,  also.  Worth  v.  Butler,  7  Blackf.,  251;  Shipp 
v.  McCraw,  3  Murphey,  463;  Klumph  v.  Dunn,  66  Pa. 
St.,  141 ;  5  Am.  Hep.,  355. 
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O LANDER*  for  charging  the  plaint-  [*321 
O  iff  with  being  a  murderer,  thief  and  rob- 
ber, and  having  committed  forgery.  The 
words  were  laid  to  have  been  spoken  on,  etc., 
to  wit :  at  Greece,  in  the  County  of  Monroe. 
On  the  trial,  before  Dayton,  C.  Judge,  at  the 
Monroe  Circuit,  in  April,  1841,  the  plaintiff 
proved  the  speaking  of  the  words  at  Greece,  as 
laid  in  the  declaration.  He  then  offered  to 
prove  in  aggravation  of  damages,  apd  also  as 
a  substantive  cause  of  action,  the  like  words 
spoken  of  the  plaintiff  in  the  Town  of  Dar- 
lington, in  the  Province  of  Upper  Canada. 
The  defendant  objected,  but  the  judge  over- 
ruled the  objection,  and  the  evidence  was 
given.  The  defendant  proved  that  he  and  the 
plaintiff  had  had  litigation  and  controversy 
several  months  before  the  speaking  of  the 
words.  The  judge  charged  the  jury  that  they 
should  receive  the  evidence  of  speaking  the 
words  in  Canada,  as  well  as  in  Greece,  to  main- 
tain the  action  ;  and  that  they  should  not  take 
into  consideration  the  litigation  and  contro- 
versy between  the  parties,  in  mitigation  of 
damages.  Verdict  for  the  plaintiff,  $100.  The 
defendant  now  moved  for  a  new  trial  on  a 
case. 

Mr.  C.  M.  Lee,  for  defendant. 

Mr.  G.  H.  Chapin,  for  plaintiff. 

By  the  Court,  Brpnson,  J.  As  to  the  words 
spoken  in  Canada,  it  is  said  that  the  pleader 
should  have  alleged  the  speaking  to  have  been 
at  Darlington, in  the  Province  of  Upper  Canada, 
to  wit :  at  Greece,  in  the  County  of  Monroe  ; 
and  as  the  words  are  not  so  laid,  they  could 
not  be  given  in  evidence.  But  personal  actions, 
whether  sounding  in  tort  or  in  contract,  are,  in 
general,  transitory ;  and  the  matter  may  be  laid 
to  have  taken  place  in  the  county  where  the 
action  is  to  be  tried,  without  any  reference  to 
the  place  where  the  thing  really  happened. 
And  this  is  so,  whether  the  matter  occurred  in 
this  State  or  elsewhere.  There  is  an  exception 
to  this  rule,  where  the  place  is  matter  of  de- 
scription; but  that  has  nothing  to  do  with  this 
case.  * 'Smith  v.  Bull,  17  Wend.,  323;  [*322 
Gould,  PI.,  119,120;  Mostynv.  Fabrigas, Cow  p., 
161;  1  Chit;  PL,  306,  307,  ed.  of  1837.  In  Mos- 
tyn  v.  Fabrigas  the  trespass  was  alleged  to  have 
happened  at  Minorca,  to  wit:  at  London.  But 
a  part  of  the  injury  complained  of,  was  the 
banishment  of  the  plaintiff  from  the  island  of 
Minorca  to  Carthagena  in  Spain,  which  made 
it  necessary  for  the  plaintiff  in  declaring,  to 
notice  the  real  place  where  the  wrong  was  done. 
But  for  that  circumstance,  Ld.  Mansfield  said, 
the  plaintiff  might  have  stated  it  to  be  in  the 
County  of  Middlesex. 

Whether  we  ought  to  take  cognizance  of  an 
action  for  slanderous  words  spoken  in  Canada, 
if  the  parties  were  British  subjects,  is  a  ques- 
tion which  does  not  arise  in  this  case.  See, 
Mostyn  v.  Fabrigas,  Cowp.,  161;  Rafael  v.  Ver- 
elst,  2  W.  Bl.,  1055  ;  Gardner  v.  Thomas,  14 
Johns.,  134;  Pisaniv.  Lawson,  6  Bing.  N.  C., 
90.  As  nothing  appears  to  the  contrary,  these 
parties  must  be  taken  to  be  citizens  of  this 
State;  and  if  one  of  our  citizens  goes  into  Can- 
ada and  slanders  his  neighbor,  there  can  be  no 
doubt  that  an  action  will  lie  in  this  State  when 
the  defendant  returns  into  our  jurisdiction. 

The  former  controversies  between  the  par- 
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ties  had  nothing  to  do  with  this  slander,  and 
could  have  no  legal  tendency  to  mitigate  dam- 
ages. • 
New  trial  denied. 

Critlciaed-16  Abb.  Pr.,  826. 
Distinguished-?  Daly,  a5,  37. 
Cited  hi— 12  Barb.,  636:  13  Barb.,  284  ;  54  Barb.,  32: 
36  How.  Pr.,  200 ;  43  How.  Pr.,  383. 


HOYT  ».  ALLEN  ET  AL. 
Action  against  Common  Carriers — Pleading. 

In  an  action  on  the  case  by  L.  H.  against  the  de- 
fendants as  common  carriers,  for  the  negligent  loss 
of  the  plaintiff 's  goods,  a  plea  alleging  that  the  con- 
tract for  transportation  was  made  in  this  State  be- 
tw<  i -n  the  defendants,  and"  L.  H.  &  Co."  that  the 
said  L.  H.  made  the  contract ;  that  he  transacted 
business  in  this  State  under  the  designation  of  "  L. 
H.  &  Co.:"  and  that  the  "  &  Co.  "  did  not  represent 
an  actual  partner :  held  bad  on  demurrer,  for  un- 
certainty. 

To  have  brought  the  case  within  the  statute  for- 
bidding the  transaction  of  business  in  the  name  of  a 
fictitious  firm,  the  plea  should  have  averred  that  the 
contract  was  made  by  L.  H.  while  engaged  in  the 
323*]  transaction  of  business  *under  the  fictitious 
name  of  "L.  H.  &  Co.,"  and  that  such  transaction  of 
business  related  to  the  very  goods  in  question. 

Most  matters  of  defense  to  actions  on  the  case 
against  common  carriers  may  be  given  in  evidence 
under  the  general  issue ;  and  it  is  seldom  advisable 
to  resort  to  a  special  plea.  Semble. 

Citation— 2  K.  S.,  581,  sees.  40,  41,  2d  ed. 

TIEMURRER  to  plea.  The  declaration  was 
±J  in  case  by  Lucius  Hoyt  against  the  defend- 
ants as  common  carriers,  for  neglect  and  care- 
lessness in  respect  to  the  plaintiff's  goods  which 
were  delivered  to  the  defendants  and  agreed 
by  them  to  be  transported  from  the  City  of  N. 
Y.  to  the  mouth  of  St.  Joseph's  River,  Michi- 
gan,but  which  were  lost  on  their  passage.  The 
defendants  pleaded  the  general  issue  and  a  spe- 
cial plea  alleging  "that  the  goods  in  question 
were  delivered  to  the  said  defendants  in  pur- 
suance and  by  virtue  of  a  contract  for  the 
transportation  thereof  from  the  City  of  New 
York  to  the  mouth  of  the  St.  Joseph's  River  in 
the  State  of  Michigan,  made  in  the  City  of  New 
York  between  the  said  defendants, and  the  said 
Lucius  Hoyt  &  Co.,  and  not  otherwise,"  with 
an  averment  "that  the  said  Lucius  Hoyt  made 
the  contract  aforesaid,  transacted  business  in 
this  State  under  the  designation  of  Lucius  Hoyt 
&  Co.,  and  that  the  said '&  Co.'  did  not  repre 
sent  an  actual  partner  or  partners."  The  plaint- 
iff demurred  to  the  plea  and  the  defendant 
joined  in  demurrer. 

Mr.  M.  T.  Reynolds,  for  plaintiff. 

Mr.  A.  Gardner,  for  defendants. 

By  the  Cov.rt,  Cowen,  J.  Admitting  the 
principle  of  the  plea  to  be  correct.(a)  still  it  is 
impossible  to  support  it,  if  the  copy  in  the  de- 
murrer book  be  correct. 

To  bring  the  case  within  the  2  R.  S.,  581,  2d 
324*]  ed.,  sees.  40,  *41,  forbidding  the  act  of 
trading  in  the  name  of  a  fictitious  firm,  the 

(a)  Every  contract  made  for  or  about  any  matter 
or  thing  which  is  prohibited  and  made  unlawful  by 
any  statute,  is  a  void  contract,  though  the  statute 
itself  doth  not  mention  that  it  shall  be  so,  but  only 
inflicts  a  penalty  on  the  offender:  because  a  penalty 
implies  a  prohibition,  though  there  are  no  prohibit- 
ory words  in  the  statute.  Per  Holt,  Ch.  J.,  in  Bart- 
lett  v.  Vinor.  Carth..  252;  S.  C.,  Skinn.,  323. 
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plea  should  have  averred  that  the  plaintiff's 
transaction  of  business  as  Lucius  Hoyt  "& 
Co.,"  the  latter  being  fictitious,  related  to  the 
very  goods  in  question.  Non  coniitat,  from  the 
plea,  that  Lucius  Hoyt  &  Co.  may  not  have 
been  a  real  firm  of  which  the  plaintiff  was  a 
member  when  the  goods  were  delivered  for 
transportation.  The  plea  avers  in  general  words 
that  the  plaintiff  transacted  business  under  the 
designation  of  a  fictitious  firm.  That  may  have 
been,  and  yet  this  particular  business  have  been 
done  when  the  plaintiff  was  a  member  of  a  real 
firm  which  acted  under  the  designation  sup- 
posed. It  is  no  objection,  perse,  that  the  plaint- 
iff delivered  his  own  goods  for  transportation 
in  the  name  of  his  firm,  if  that  firm  was  a  real 
one.  In  short  the  plea  no  way  connects  the 
transaction  in  question  with  the  offense  con- 
templated by  the  statute.  It  says  the  plaintiff 
transacted  business  in  the  name  of  a  fictitious 
firm.  When  he  did  so,  or  in  respect  to  what  he 
thus  transacted  business,  or  what  the  business 
was,  does  not  appear. 

There  must  be  judgment  for  the  plaintiff 
without  leave  to  amend.  The  general  issue  is 
pleaded,  and  the  attempted  defense  can  more 
properly  be  shown  under  that  issue  than  by  a 
speeial  plea,  which  is  rarely  a  very  happy  mode 
of  introducing  any  defense  in  case  against 
common  carriers. 

Judgment  far  the  plaintiff. 

Distinguished— 8  Abb.  N.  C.,  81. 
Explained— 34  Super.,  281. 
Cited  in— 43  How.  Pr.,  186. 


•BAKER  v.  THE  PEOPLE.   [*325 

Indictment  for  Bigamy — Decree  of  Divorce  from 
First  Marriage —  When  a  Defense. 

Notwithstanding  the  provision  in  2  R.  S.,  578,  sec. 
8,  sub.  3,  it  is  no  defense  to  an  indictment  for  bigamy 
that,  subsequently  to  the  second  marriage,  the  first 
had  been  dissolved  by  the  decree  of  a  competent 
court  for  some  cause  other  than  the  adultery  of  the 
defendant. 

Otherwise,  if  such  a  decree  be  obtained  prior  to 
the  second  marriage. 

ERROR  from  the  Oyer  and  Terminer  of 
Washington  Co.,  where  Baker  was  con- 
victed of  bigamy.  The  indictment  charged  the 
unlawful  marriage  as  having  taken  place  May 
1,  1838.  Plea,  that  before  the  marriage  of  May 
1,  the  prisoner's  first  wife  had  been  guilty  of 
adultery;  and  that  after  that  marriage,  he  had 
obtained  a  divorce.  Demurrer  and  joinder. 
After  judgment  in  the  court  below,  Baker  sued 
out  a  writ  of  error. 

Mr.  J.  Crary,  for  the  plaintiff  in  error,  re- 
lied on  the  words  of  2  R.  S.,  578,  2d  ed.,  sec. 
8,  sub.  8,  which  provides  that  the  statute  of 
bigamy  shall  not  extend  "to  any  person  by  rea- 
son of  any  former  marriage  which  shall  have 
been  dissolved  by  the  decree  of  a  competent 
court  for  some  cause  other  than  the  adultery 
of  such  person." 

Mr.  C.  L.  Allen,  District- Atty.,  contra,  was 
stopped  by  the  court. 

The  Court  were  clear  that  the  subdivision 
relied  upon  contemplated  a  divorce  prior  to  the 
second  marriage,  and  should  be  so  read. 

Judgment  affirmed, 

HILL  2. 
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.326*]      *STRONG  t>.  TAYLOR. 

Conditional  Sale— Possession  of  Vendee — Property 
not  Subject  to  Levy  under  fi.  fa.  against  Vendee. 

S.  &  D.  entered  into  a  written  contract  by  which 
the  former  agreed  to  sell  and  the  latter  to  purchase, 
a  canal-boat  for  8300,  provided  that  amount  should 
be  paid  by  D.  in  freighting  wheat  and  flour  on  the 
canal  under  the  direction  of  S.,  etc.  Held,  a  con- 
ditional sale,  and  that  no  property  vested  in  D., 
which  could  be  levied  on  and  sold  under  a  ft.  fa. 
against  him,  until  the  purchase  money  was  fully 
paid. 

Otherwise,  semble,  had  an  actual  sale  taken  place, 
and  the  contract  been  put  in  this  form  for  the  pur- 
pose of  hindering  and  delaying  D's  creditors. 

Under  a  bona  fide  contract  of  this  nature,  the 
vendee  is  entitled  to  the  possession  of  the  thing  sold 
for  the  purpose  of  paying  for  it  in  the  manner  stip- 
ulated ;  but  it  is  to  be  thus  possessed  as  the  property 
of  the  vendee  till  the  condition  of  payment  is  ful- 
filled. 

Where  a  party  is  possessed  of  an  interest  in  prop- 
erty liable  to  be  devested  on  his  failure  to  comply 
with  a  condition  subsequent,  such  an  interest  may 
be  seized  and  sold  on  execution  against  him,  and 
the  purchaser,  on  complying  with  the  condition, will 
-acquire  an  absolute  title.  Semble. 

Citations— 3  Wend.,  498 ;  2  Kent,  Com.,  497 ;  Boss, 
Sales,  60,  63 ;  2  Pick.,  512. 

T)  EPLEVIN,  tried  before  Willard,  C.  Judge, 
-IX  at  the  Monroe  Circuit  in  September,  1840. 
The  action  was  in  the  cepit  for  a  canal-boat, 
tackle  and  furniture,  which  had  been  levied 
upon  by  the  sheriff  of  Rensselaer  on  an 
execution,  against  one  Dubois,  and  subse- 
quently delivered  to  the  defendant  on  his 
receipting  the  property  to  the  sheriff.  The 
principal  question  which  arose  at  the  trial  was, 
whether,  at  the  time  of  the  levy,  the  title  to  the 
boat,  etc.,  was  in  the  plaintiff  or  Dubois.  It 
appeared  in  evidence,  on  the  plaintiff's  own 
showing,  that  Dubois  held  the  property  under 
an  instrument  executed  by  him  and  the  plaint- 
iff in  the  following  words:  "  Whereas,  Joseph 
Strong,  of  the  City  of  Rochester,  is  the  owner 
•of  a  canal-boat  called  '  Signal ;'  said  Strong 
hereby  agrees  to  sell  the  same  to  Milton  Du- 
bois for  the  sum  of  $300,  provided  the  same 
amount  is  paid  as  follows,  viz. :  said  Dubois 
agrees  on  his  part  to  purchase  said  boat  at  the 
sum  of  $300,  and  to  pay  for  the  same  in  freight- 
ing flour  and  wheat  to  and  from  such  places  as 
said  Strong  shall  direct,  at  the  customary  prices 
of  freight  as  established  by  the  regular  for- 
warding lines  on  the  Erie  Canal,  said  Dubois 
hereby  promising  and  agreeing  to  pay  the  said 
327*]  *Strong,  or  allow  him  to  retain  out  of 
such  freight  one  half  the  amount  thereof  until 
the  full  sum  of  $300,  the  purchase  money  of 
said  boat  and  furniture,  is  reserved,  retained 
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NOTE.  —  Sales—  Conditional  —  Title  does  not  pass 
until  the  performance  of  the  condition.  Smith  v. 
Lynes,  5  N.  Y.,  41;  Pleeman  v.  McKean,  25  Barb., 
474 ;  Herring  v.  Hoppock,  15  N.  Y.,  409 ;  Herring  v. 
Willard,  2  Sandf .,  418 :  Harper  v.  Sherman,  14  Week- 
ly Dig.,  12;  Guaranty  &  Indemnity  Co.  v.  Flynn,  55 
N.  Y.,  653 ;  Wood  v.  Barr.  9  Weekly  Dig.,  411 ;  Man- 
ning v.  Keenan,  73  N.  Y.,  45 ;  Boon  v.  Moss,  70  N. 
Y.,  465;  Loomis  v.  Martin,  10  WeekFy  Dig.,  18; 
Comer  v.  Cunningham,  77  N.  Y.,  391,  fully  discuss- 
ing the  authorities ;  Dows  v.  Kidder,  84  N.  Y.,  121 ; 
Cole  v.  Berry,  42  N.  J.  L.,308  ;  Hirschorn  v.  Canney, 
98  Mass.,  149;  Adams  v.  O'Connor,  100  Mass.,  515; 
Kenney  v.  Tngalls,  126  Mass.,  488;  Bradshaw  v.  War- 
ner, 54  Ind.,  58.  But,  see  Brundage  v.  Camp,  21  111., 
330;  Van  Duzer  v.  Allen,  90  III..  499;  Martin  v. 
Mathiot,  14  S.  &  R.,  214 ;  Stadtfeld  v.  Huntsman,  92 
Pa.  St.,  53 :  Hervey  v.  R.  I.  Locomotive  Works.  93 
U.S.,  664;  Heryford  v.  Davis,  102  U.  S.,  235  (Book 
XXVI.,  LaW.  ed.). 

See,  generally,  1  Benj.,  Sales,  338-357. 
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and  paid  over  to  said  Strong,  together  with  the 
interest  on  the  said  sum  of  $300  from  and  after 
this  22d  day  of  December,  1838.  In  witness," 
etc.  Signed,  "Joseph  Strong."  (L.  S.)  "Mil- 
ton Dubois."  (L.  S.)  It  was  admitted  that  all 
the  purchase  money  had  not  been  paid. 

The  defendant's  counsel  asked  the  judge  to 
nonsuit  the  plaintiff  on  the  ground:  1.  That 
the  instrument  was  a  sale  and  mortgage,  and 
that,  consequently,  the  mortgage  not  having 
been  forfeited,  Dubois  had  such  an  interest  in 
the  boat,  etc.,  as  might  be  sold  on  execution; 
and  2.  That  if  the  instrument  was  not  a  sale 
and  mortgage,  it  was  a  conditional  sale  vesting 
in  Dubois  the  right  of  possession,  and  a  con- 
ditional interest  in  the  property,  which  might 
be  levied  on  and  sold  on  an  execution  against 
the  latter.  The  judge  refused  to  direct  a  non- 
suit, and  the  defendant's  counsel  excepted. 
The  jury  found  a  verdict  for  the  plaintiff,  and 
a  motion  was  now  made  in  behalf  of  the  de- 
fendant for  a  new  trial,  upon  a  bill  of  excep- 
tions. 

Mr.  S.  Stevens,  for  defendant. 

Mr.  J.  W.  Gilbert,  for  plaintiff. 

By  the  Court,  Nelson,  J.  I  was  at  first  in- 
clined to  view  the  contract  of  sale  as  a  mort- 
gage and  the  interest  of  Dubois  that  of  a  mort- 
gagor in  possession  and, therefore,  the  subject  of 
levy  and  sale  on  an  execution  against  him;  Otis 
v.  Wood,3  Wend.,  498;  but,  upon  further  reflec- 
tion and  examination  the  soundest  view  is,  per- 
haps, to  regard  the  contract  as  a  conditional  sale, 
in  which  aspect  the  property  did  not  vest  in  the 
vendee,  and  would  not  till  the  performance  of 
the  condition.  2  Kent,  Com.,  497;  Ross,  Sales, 
60,  63;  Barrett  v.  Pritchard,  2  Pick..  512. 

The  contract  is  in  writing  and  imports,  in 
terms,  an  *agreement  to'  sell  only  on  [*328 
condition  of  payment  in  the  mode  specified; 
a  condition  which  the  vendor  had  a  right  to 
impose  for  his  own  security,  and  which,  as  it 
clearly  appears  upon  the  face  of  the  contract, 
cannot  be  disregarded. 

As  the  contract  was  executory  and  vested  no 
title  to  the  boat  in  Dubois,  it  remained  abso- 
lutely in  Strong,  subject  to  the  qualification 
(not  expressed  but  necessarily  implied)  that  the 
former  was  entitled  to  the  possession  and  use 
of  the  boat  for  the  purpose  of  paying  the  price 
in  pursuance  of  the  terms  agreed  on.  But  as 
the  property  did  not  pass  to  Dubois,  the  boat 
was  to  be  thus  possessed  and  used  by  him  as 
the  boat  of  Strong,  to  become  the  property  of 
Dubois  on  his  paying  the  price  in  the  manner 
contemplated. 

The  sum  of  the  whole  case  is  this:  the  right 
of  Dubois  rested  in  contractand  contract  only, 
by  virtue  of  which  he  might,  at  a  future  day, 
acquire  an  interest  in  the  property;  but  till  the 
fulfillment  of  the  condition;  i.  <?.,  payment  of 
the  purchase  money  in  the  mode  pointed  out 
by  the  contract,  nothing  passed.  True,  he  had 
possession,  and  even  a  right  to  the  possession; 
this  was,  however,  for  a  specific  object,  not 
unqualified  but  for  the  sole  purpose  of  per- 
forming his  part  of  the  agreement.  So  much 
may  be  implied  from  the  terms  and  nature  of 
the  agreement,  but  nothing  more. 

I  concede,  where  a  party  takes  and  is  pos- 
sessed of  an  interest  in  property,  liable  to  be 
devested  on  his  failure  to  comply  with  a  con- 
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dltion  subsequent,  such  interest  may  be  seized 
and  sold  on  execution  and  the  purchaser,  on 
complying  with  the  condition,  would  acquire 
an  absolute  title.  That  is  the  case  with  respect 
to  a  mortgagor  in  possession.  Hut  here  no  in- 
terest in  the  property  passed  to  Dubois,  save 
what  rested  in  contract — an  interest  which  it 
is  not  pretended  can  be  the  subject  of  levy  and 
sale.  I  have  before  remarked, that  although  the 
right  of  Dubois  to  the  possession  of  the  boat 
may  be  implied  from  "the  contract  and  sale, 
there  being  no  express  provision  to  that 
329*]  effect,  yet  it  can  be  carried  no  *farther 
than  for  the  purpose  of  paying  the  stipulated 
price  in  freight. 

Regarding  the  case  then  in  the  light  of  a  con- 
ditional sale,  the  case  of  Barrett  v.  Pritchard, 
2  Pick.,  512.  is  a  full  authority  for  the  ruling 
at  the  circuit,  and  the  same  may  be  said  of  the 
other  cases  and  books  already  referred  to. 

I  admit,  if  the  contract  were  merely  color- 
able; if  an  actual  sale  had  in  fact  taken  place 
between  the  parties,  and  the  contract  been  put 
into  this  form  for  the  sake  of  "  hindering  and 
delaying  "  the  creditors  of  Dubois,  the  result 
might  be  different ;  but  no  such  point  was 
made  on  the  trial  and  it  is,  therefore,  unavail- 
able here. 

Indeed,  there  is,  perhaps,  not  much  in  this 
suggestion  ;  for  at  most  it  only  raises  the 
question,  whether  the  boat  is  the  subject  of  a 
levy  as  against  Dubois  or  Strong.  In  the  view 
we  have  taken,  it  would  be  liable  to  the  cred- 
itors of  the  latter;  but  upon  general  principles 
and  in  a  practical  point  of  view,  as  a  question 
of  public  policy,  it  is  of  very  little  importance 
which  set  of  creditors  are  allowed  to  seize  the 
property. 

New  trial  denied. 

Distinguished-??  N.  Y.,  399  (33  Am.  Hep.,  631). 

Reviewed— 36  Barb.,  487. 

Explained-44  Mo.,  328. 

Cited  in-  4  Denio,  327 ;  H.  &  D.,  103 ;  15  N.  Y.,  412 ; 
2  Lans.,  316 ;  22  Hun.  357;  6  Barb.,  365 ;  20  Barb.,  369; 
21  Barb.,  205, 584:  31  Barb.,  652;  35  Barb..  590;  28  How. 
Pr.,  72:  2  Sandf..  420;  3  Rob.,  68;  1  Sheld.,  55;  23 
Ohio,  St.,  8;  41  Am.  Dec.,  566(1  Doug.  [Mich!  254);  34 
Am.  Hep.  633(12  R.I.,256);36  Am.  Rep.  516(13  Vroom., 
313). 


OSTRANDER  t>.  WALTER. 

Abandonment  of  Execution  at  Request  of  Defend- 
ant, Not  a  Satisfaction  of  Judgment — Renew- 
al of  Justice's  Execution. 

Where  an  execution  has  been  levied  upon  the 
property  of  a  defendant,  and  the  levy  subsequently 
abandoned  by  his  request  and  for  his  benefit,  this 
will  not  amount  to  a  satisfaction  of  the  judgment. 

An  execution  was  issued  by  a  Justice  of  the  peace 
upon  which  the  plaintiff  acknowledged  the  receipt 
of  a  part  of  the  judgment  by  an  indorsement  there- 
on to  that  effect,  dated  on  toe  day  the  payment  was 
made :  and  subsequently  the  execution  was  re- 
newed in  the  usual  form,  except  that  the  indorse- 
ment of  renewal  did  not  "  express  the  sum  due."  as 
required  by  the  statute.  Held,  nevertheless,  that 
when  taken  in  connection  with  the  plaintiff's  re- 
ceipt, it  was  a  sufficient  compliance  with  the  stat- 
ute. 

Semttle,  that  the  provision  of  the  Revised  Statutes 
requiring  the  renewal  of  a  justice's  execution  to  ex- 
press the  amount  due  thereon,  is  directory  merely  ; 
and  though  the  party  proceed  to  enforce  the  collec- 
33O*]  tion  of  an  execution  upon  a  renewal  'insuffi- 
cient in  this  respect,  he  cannot  be  made  liable  as  a 
wrong-doer,  except  he  attempt  to  collect  more  than 
is  justly  due. 
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Otherwise,  if  he  proceed  on  a  renewal  not  signed 
by  the  justice. 

Citations— 23  Wend..  490 ;  2  R.  8.,  251.  sec.  145 :  12 
Wend.,  146. 

rp ROVER  for  a  threshing-machine  and  other 
J-  property,  tried  before  Moseley,  C.  Judge, 
at  the  Onondaga  Circuit  in  April,  1840.  Au- 
gust 18,  1888,  Walter  recovered  a  judgment  by 
confession  against  Ostrander  for  $110.62  dam- 
ages and  costs,  before  a  justice  of  the  peace. 
Execution  was  issued  by  consent  of  parties, 
August  28,  and  delivered  to  Fillmore,  a  con- 
stable, who,  August  81,  levied  upon  sufficient 
personal  property  of  Ostrander  to  satisfy  the 
execution;  but  the  property  was  not  removed. 
The  execution  was  returnable  in  ninety  days, 
and  the  constable  advertised  the  property  to- 
be  sold  November  24,  following.  On  that  day 
an  arrangement  was  made  between  the  parties 
by  which  Walter  agreed  that  on  being  paid 
$40,  he  would  wait  for  the  remainder,  on  con- 
dition that  he  should  hold  on  to  the  property 
by  renewing  the  execution.  Ostrander  said  if 
Walter  went  on  to  sell  it  would  ruin  him.  He 
paid  the  $40,  which  was  indorsed  on  the  exe- 
cution; and  it  was  then  agreed  by  both  par- 
ties that  the  levy  should  be  given  up,  that  the 
execution  should  be  returned  to  the  justice  and 
renewed,  and  should  be  again  levied  on  the 
property  of  Ostrander  to  secure  the  judgment. 
In  pursuance  of  this  arrangement  the  execu- 
tion was  returned  to  the  justice  November  29, 
with  the  indorsement  of  the  $40  upon  it;  and 
the  justice  on  that  day  renewed  tne  execution 
by  an  indorsement  upon  it.  When  renewed, 
the  indorsements  stood  as  follows:  "  Rec'd  on 
this  execution  forty  dollars,  Nov.  24,  1838. 
(Signed)  William  Walter."  Below  this  was 
written:  "I  hereby  renew  the  within  execu- 
tion. November  29.  1888.  (Signed)  R.Gilmor, 
J.  P."  The  renewed  execution  was  on  the 
same  day  delivered  to  Topliff ,  a  constable.who 
by  order  of  Walter,  levied  on  the  threshing- 
machine  and  other  property  in  question  in  this- 
suit,  and  sold  the  same  December  *22,  [*33 1 
1838.  Ostrander  forbade  the  levy,  and  claimed 
to  recover  in  this  action,  on  the  ground  that 
the  judgment  was  satisfied  by  the  first  levy; 
he  also  insisted  that  the  renewal  was  not  in 
conformity  to  the  statute,  which  provides,  that 
"  If  any  part  of  puch  execution  has  been  sat- 
isfied, the  indorsement  of  renewal  shall  ex- 
press the  sum  due  on  the  execution."  2  R.S., 
251,  sec.  145.  The  judge's  charge  to  the  jury 
left  it  somewhat  doubtful  whether  the  first 
levy  was  in  point  of  law  a  satisfaction  of  the 
judgment.  On  the  other  question  he  instruct- 
ed the  jury,  "that  the  execution  did  not  appear 
to  have  been  renewed  strictly  in  compliance 
with  the  statute,  for  want  of  expressing  the 
sum  paid  and  the  balance  to  be  collected  on  it." 
The  jury  found  a  verdict  for  the  plaintiff  for 
$90  damages,  and  the  defendant  now  moved 
for  a  new  trial  upon  a  case  made. 

Mr.  A.  H.  Jerome,  for  defendant. 

Mr.  H.  C.  Van  Schaack,  for  plaintiff. 

By  the  Court,  Bronson,  J.  The  first  levy 
was  abandoned  at  the  request  and  for  the  spe- 
cial benefit  of  the  execution  debtor;  and  there 
is  no  foundation  for  the  argument  that  that 
levy  amounted  in  law  to  a  satisfaction  of  the 
judgment.  We  had  occasion  to  review  the 
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cases  on  this  subject  in  Green  v.  Burke,  23 
Wend.,  490;  and  nothing  need  be  added  on 
the  present  occasion.1 

Forty  dollars  had  been  paid  on  the  judg- 
ment, and  the  objection  made  to  the  renewal 
is,  that  the  justice  did  not  in  his  indorsement 
of  renewal,  "  express  the  sum  due  on  the  exe- 
cution." 2  R.  S.,  251,  sec.  145.  I  am  strongly 
inclined  to  the  opinion  that  this  provision 
should  be  regarded  as  only  directory  to  the 
justice;  and  that  his  omission  to  comply  with 
it  altogether,  would  not  make  the  creditor  a 
wrong-doer  and  subject  him  to  an  action, 
where,  as  in  this  case,  there  has  been  no  at- 
332*]tempt  to  collect  more*than  the  balance 
due.  InBarhydtv.  Valk,  12  Wend.,  145,  on 
which  the  plaintiff  relies,  the  indorsement  was 
not  signed  by  the  justice,  and  the  renewal  was, 
therefore,  incomplete.  It  amounted  to  noth- 
ing. But  here  the  renewal  was  in  the  usual 
form.  The  only  objection  to  it  springs  out  of 
the  collateral  fact  that  a  partial  payment  had 
been  made.  Where  no  abuse  has  followed,  I 
cannot  think  that  such  an  omission  by  the  jus- 
tice will  subject  the  creditor  to  an  action. 

But  however  that  may  be,  I  think  this  re- 
newal was  well  enough  upon  another  ground. 
The  object  of  the  Legislature  in  making 
this  provision  was  to  guard  the  execution  debt- 
or against  being  subjected  to  a  double  pay- 
ment. Now,  taking  the  two  indorsements  on 
the  back  of  the  execution  together,  the  whole 
matter  is  plain  enough.  First,  the  creditor 
says,  on  such  a  day  1  received  $40.  Imme- 
diately under  that  the  justice  writes,  "I  re- 
new the  within  execution,"  and  dates  and 
signs  it.  That  was,  in  effect,  saying,  "I  re- 
new it  for  the  balance  unpaid."  The  officer 
would  read  it  in  that  way,  and  so  it  would  be 
understood  by  everyone.  All  the  materials 
were  furnished  for  calculating  the  interest  and 
ascertaining  the  true  sum  due  on  the  execu- 
tion. Id  certum  esl  quod  cerium  reddi  potest. 
The  jury  should  have  been  instructed  that  the 
renewal  was  sufficient. 

New  trial  granted. 

Judgment— When  satisfied  few  levy.  Cited  in— 1 
Denio.  578 ;  1  Sandf.  Ch.,  197 ;  2  N.  Y.,  456:  40  N.  Y., 
395 ;  3  How.  Pr.,  363 ;  2  Duer,  647 ;  4  Leg.  Obs.,  387 ; 
3  Wall.,  699  (70  TJ.  8.,  Book  XVIII.,  Law.  ed.);  42Ind., 
310. 

Directory  statute— Literal  compliance  with  not  nec- 
essary. Cited  in— 1  Keyes,  516;  23  Barb.,  318;  39 
Barb..  101. 

1.— See  S.  P.,  Porter  v.  Boone,  1  Watts  &  S.,  251 ; 
Walker  v.  Bradley,  2  Ark.,  578. 


833*]     *J.  &.  S.  CRUIKSHANK 

t>. 
GARDNER. 

Judgment  against  Infant  and  Adult — No  Sever- 
ance on  Writ  of  Error. 

A  judgment  in  assumpsit  was  recovered  in  this  court 
against  J.&  S.,both  of  whom  brought  error  coram 
nobis.  and  assigned  for  error  that  the  former,  being 
an  infant,  appeared  in  the  suit  in  which  the  judg- 
ment was  rendered  by  attorney.  Issue  having  been 
taken  on  the  question  of  infancy,  it  was  found  in 
favor  of  the  plaintiffs  in  error.  On  a  motion  by  the 
defendant  in  error  in  arrest  of  judgment  as  to  S., 
who  was  an  adult,  held,  that  the  motion  could  not 
prevail,  and  that  the  judgment  in  the  first  suit  must 
be  revoked  as  to  both  defendants. 

In  assumpsit  against  an  infant  and  another  joint- 
ly, there  may  be  a  severance  before  judgment,  and 
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a  recovery  against  the  adult ;  yet  after  judgment 
against  both,  there  can  be  no  severance  on  writ  of 
error. 

In  trespass  there  may  be  such  severance  as  to  an 
infant  or  any  other  co-defendant ;  but  if  the  in- 
fant appear  by  attorney,  and  judgment  pass  against 
him  and  the  other  defendants,  it  will  be  reversed  as 
to  all. 

Citations— 8  Johns.,  434 ;  14  Johns.,  417 :  5  Johns., 
160 ;  1  Roll.  Abr..  Error,  E,  pi.  9 ;  Sty.,  121. 125 ;  Aleyn, 
74 ;  Cro.  Jac,,  303 ;  7  Wend.,  89,  93. 

MOTION  in  arrest  of  judgment.  Gardner 
commenced  a  suit  in  this  court  against  J. 
&  S.  Cruikshank,  who  appeared  therein  by  the 
same  attorney  and  interposed  a  joint  plea  of 
non  assumpsit.  The  cause  was  referred  by  rule 
of  court,  and  the  referees  reported  in  favor  of 
the  plaintiff,  whereupon  a  judgment  was  en- 
tered against  the  defendants  for  the  amount 
reported  due,  with  costs.  S.  Cruikshank,  and 
J.  Cruikshank  by  his  next  friend,  then  sued 
out  a  writ  of  error  from  this  court,  in  the  nat- 
ure of  a  writ  of  error  coram  nobis,1  and  jointly- 
assigned  for  error  that  J.  Cruikshank  appeared 
in  the  said  suit  by  attorney,  whereas  at  the 
time  of  his  appearance  and  when  judgment 
was  given  he  was  an  infant.  Gardner  joined 
in  error,  denying  the  alleged  infancy,  and  on 
a  trial  of  this  issue  before  Gridley,  G.  Judge,  at 
the  Oneida  Circuit,  in  April,  1841,  the  jury 
found  for  the  plaintiffs  in  error.  Gardner,  the 
defendant  in  error,  now  moved  in  arrest  of 
judgment  as  to  S.  Cruikshank,  who  was  an 
adult. 

*Mr.  C.  P.  Kirkland,  for  defend-  [*334r 
ant  in  error. 

Mr.  M.  T.  Reynolds,  for  plaintiffs  in  er- 
ror. 

By  the  Court,  Cowen,  J.  The  single  ques- 
tion is,  whether,  upon  the  state  of  this  case, 
the  judgment  must  be  revoked  both  as  to  the 
adult  and  infant,  or  whether  it  may  not  be  re- 
voked as  to  the  latter  and  retained  as  to  the  for- 
mer. 

It  is  supposed  by  the  counsel  for  the  defend- 
ant in  error.that  Richards  v.  Walton,  12  Johns., 
434,  and  Duncan  v.  Sandford,  14  Johns.,  417, 
which  are  both  precisely  in  point  against  a  par- 
tial revocation,  proceeded  without  due  regard 
to  the  distinction  established  by  Hartness  v. 
Thompson,  5  Johns.,  160,  viz.:  that,  in  assump- 
sit against  an  infant  and  another  jointly,  there 
may  be  a  severance  in  the  court  below,  the 
plaintiff  recovering  against  the  adult,  while  the 
infant  shall  have  a  verdict  for  him,  on  the 
ground  that  his  privilege  is  personal  to  him- 
self. It  is  urged  as  a  consequence  of  the  latter 
doctrine  that  they  may  be  severed  on  a  writ  of 
error.  But  the  cases  of  reversal  as  against  all 
for  the  infancy  of  one,  have  none  of  them  gone 
on  that  distinction  that  I  can  find.  Nothing  is 
clearer  than  that  an  infant  or  any  other  party 
may  be  severed  in  trespass  ;  and  yet,  from  a 
very  early  period  of  the  law.  it  has  been  uni- 
formly held,  that  in  such  action  the  appear- 
ance of  an  infant  by  attorney  and  judgment 
against  him  and  others,  is  ground  of  reversal 
as  to  all,  and  that  such  a  consequence  cannot 
be  avoided  under  the  notion  of  a  right  to  sever 
in  the  court  below.  1  Roll.  Abr.  Error,  E,  pi. 

1.— In  respect  to  the  nature  of  this  writ  and  the 
proceedings  under  it,  see  Campetal.  v.  Bennett,  1ft 
Wend.,  48 ;  Smith  v.  Kingsley,  19  Id.,  620 ;  Grab. 
Prac.,  2d  ed..  932,  967,  etc.;  1  Burr.  Prac.,  519,  etc. 
For  a  form  of  the  writ,  see  2  Burr.  Prac.,  457. 
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«;  Ayletv.  Oate*.  Sty.,  121.  125;  Aleyn,  74,  8. 
C.,  nom.  Gate*  v.  Aylet;  King  v.  Maryborough, 
Cro.  Jac.,  808.  These  cases  never  have,  that 
I  am  aware  of,  been  questioned.  They  all  ex- 
pressly denied  the  doctrine  of  severance  on  er- 
ror now  contended  for,  though  they  admitted 
it  as  to  the  court  below.  And  they  have  been 
twice  followed  both  in  principle  and  circum 
stance  by  this  court.  It  is  unnecessary  to  in- 
quire whether  the  latter  case  of  Alexander  v. 
335*]  *Hoyt,  7  Wend.,  89.  93,  necessarily 
conflicts  with  that  line  of  decision.  I  think  it 
does  not;  but  if  it  were  otherwise;  we  should, 
I  think,  be  bound  to  overrule  it. 

Motion  denied. 

Cited  in-5  Hill,  442;  9  N.  Y.,  234  :  2  Lans..  307  :  1 
Barb.,  557 ;  10  How.  Pr.,  370  ;  15  Abb.  Pr.,  9  ;  4  Rob., 
<506:  4  E.  D.  S.,  28;  63  111.,  531;  23  Mich.,  439;  42  Mich., 
34;  46  Mich.,  143 ;  54  Am.  Dec.,  426  (13  111.,  26). 


SCHEKMERHORN  v.  NEGUS. 

Recitals  in  Ancient  Deed —  When  not  Evidence 
against  a  Stranger. 

Itecitals  in  an  ancient  deed  of  land  are  not  evi- 
dence against  a  stranger,  unless  it  be  shown  that  the 
land  or  some  part  of  it  has  been  held  under  the  deed. 

Accordingly,  where  the  plaintiff  in  ejectment, 
who  claimed  title  as  one  of  the  devisees  of  8.,  gave 
in  evidence  a  deed  executed  by  L.  and  others  nearly 
70  years  before  the  trial,  which,  after  reciting  that 
partition  had  been  made  of  a  tract  of  land  before 
granted  to  13  persons  by  letters  patent,  and  that  a 
part  of  the  tract  had  since  been  sold  to  the  grant- 
ors, purported  to  convey  two  lots  of  the  part  thus 
sold,  including  the  land  in  question,  to  S.  and  one 
G. ;  and  it  was  further  shown,  that  G.  had  subse- 
quently released  to  8.  all  his  interest  in  the  two 
lots,  but  there  was  no  evidence  that  any  part  of 
these  lots  had  ever  been  possessed  by  L.  and  others, 
their  grantees  or  those  claiming  under  them.  Held, 
that  no  title  was  shown  in  the  plaintiff  which  would 
authorize  a  recovery ;  and  this,  though  there  was 
proof  that  other  lands,  not  a  part  of  the  two  lota, 
had  been  occupied  under  S.'s  will. 

Citations-4  Wend.,  543;  22  Wend.,  277 ;  4  Pet.,  83, 
84:  4  Mason,  268. 

T,MECTMENT,tried  before  Willard.  C.  Judge, 
JL!  at  the  Saratoga  Circuit  in  December,  1840. 
The  plaintiff  gave  in  evidence  a  deed  in  fee 
from  Dirk  Lefferts  and  three  others  to  Ryer 
Schermerhorn  and  John  Glen,  dated  January 
27,  1773.  The  deed  recited  that,  pursuant  to 
an  Act  of  the  Colonial  Legislature,  certain 
commissioners  had  lately  made  partition  of  a 
tract  of  land  called  Kayaderosseras,  which 
Queen  Anne  had  granted  by  letters  patent  in 
1708  to  thirteen  persons  therein  named  ;  and 
pursuant  to  the  Act,  the  commissioners  had  set 
aside  two  parcels  of  land — one  containing  up- 
wards of  16,000  acres,  and  the  other  contain- 
ing 5,080  acres — to  defray  the  charges  and  ex- 
penses of  the  partition;  that  the  commissioners, 
pursuant  to  the  Act,  had  sold  and  conveyed 
both  of  the  said  parcels  of  land  to  Lefferts  and 
others  (the  grantors  in  the  deed  given  in  evi- 
336*]  *dence  in  fee  ;  and  that  the  5,080  acre 
tract  had  been  surveyed  and  laid  out  into 
twenty-four  lots,  numbered  from  1  to  24  inclu- 
sive. The  deed  then  conveyed  lots  Nos.  18 
and  19  in  this  tract,  to  Schermerhorn  and  Glen. 
The  defendant  was  in  possession  of  15  acres  of 
land,  being  part  of  the  west  half  of  lot  No.  19. 
situate  in  Charlton,  Saratoga  Co.,  and  the 
plaintiff  claimed  to  recover  an  undivided  share 
of  the  15  acres.  The  plaintiff  also  gave  in  ev- 
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idence  a  deed  from  John  Glen,  dated  January 
15,  1787,  by  which  he  released  and  conveyed 
his  interests  in  the  two  lots  to  Ryer  Schermer- 
horn in  fee.  Ryer  Schermerhorn  died  in  1798, 
having  by  his  will,  dated  August  8,  1792,  de- 
vised several  parcels  of  land  in  Schenectady 
and  elsewhere  to  his  children;  and  having  also 
devised  the  lots  in  question  to  his  six  children 
in  equal  shares  for  life,  with  the  remainder  in 
fee  to  the  children  of  each  devisee.  Questions 
were  made  upon  the  construction  of  this  de- 
vise and  the  proof  of  the  will,  which  need  not 
be  stated.  Jeremy,  one  of  the  sons  and  dev- 
isees of  Ryer  Schermerhorn,  died  in  1886, 
leaving  eight  children,  of  whom  the  plaintiff 
is  one.  Ryer  Schermerhorn  was  never  in  pos- 
session of  the  whole  or  any  part  of  the  lots  in 
question,  nor  did  it  appear  that  his  grantors  or 
devisees  had  ever  been  in  possession.  Barthol- 
omew Schermerhorn,  one  of  the  sons  and 
devisees  of  Ryer,  testified  that  other  real  estate 
(not  being  part  of  the  lots  in  question)  had  been 
held  under  the  will.  He  also  testified  that  he 
"had  some  of  the  lands  in  the  said  lots  Nos.  13 
and  19  under  the  Glen  deed,  and  sold  it  since 
testator's  death."  The  defendant  moved  for  a 
nonsuit  on  the  ground,  among  others,  that  no 
title  or  possession  had  been  shown  in  Ryer 
Schermerhorn  or  his  grantors.  The  motion 
was  overruled;  and  after  other  questions  had 
been  made,  a  verdict  for  the  plaintiff  was 
taken  by  consent,  subject  to  the  opinion  of  the 
court  on  a  case.  The  plaintiff  now  moved  for 
judgment  upon  the  verdict. 

Mr.  H.  V.  D.  Van  Epps,  for  plaintiff. 

Mr.  W.  Hay,  for  defendant. 

*By  the  Court,  Bronson,  J.  Aside  f*337 
from  the  recitals  in  the  deed  from  Lefferts  and 
others  in  1773,  there  is  no  evidence  that  they 
had  any  paper  title  to  the  5,080  acre  tract ;  and 
neither  they  nor  their  grantees,  so  far  as  ap- 
pears by  this  case,  have  ever  been  in  possession 
of  any  portion  of  the  land.  Ryer  Schermer- 
horn never  entered  under  the  deed  from  them 
and  the  release  from  Glen,  nor  have  his  dev- 
isees ever  been  in  possession.  I  do  not  un- 
derstand from  the  testimony  of  Bartholomew 
Schermerhorn,  the  son  of  Ryer,  that  he  had 
ever  been  in  possession;  but,  only  that  he  had, 
or  was  entitled  to  a  portion  of  lots  Nos.  18  and 
19  as  devisee,  and  had  sold  the  land  since  the 
testator's  death.  It  does  not  appear  that  his 
grantee  ever  entered. 

Proof  that  other  lands  not  being  part  of  the 
two  lots,  had  been  held  under  the  will,  may 
have  been  proper  evidence  for  the  purpose  of 
establishing  the  will ;  but  it  had  no  tendency 
to  prove  that  the  testator  had  title  to  the  lots 
in  question. 

Where  possession  has  been  taken  under  an 
ancient  deed,  the  recitals  in  it  may  sometimes 
be  resorted  to  for  the  purpose  of  presuming  a 
grant  or  a  pedigree  in  accordance  with  the 
facts  recited.  Jackson  v.  Russell,  4  Wend., 
543;  S.  C.,  in  error,  22  Wend..  277;  Carver  v. 
Jackson,  4  Pet.,  83,  84;  Stokes  v.  Dawes,  4  Ma- 
son, 268.  But  here,  the  defendant  is  a  stranger 
to  the  title  under  which  the  plaintiff  claims  ; 
and  the  recitals  in  the  deed  of  Lefferta  and 
others  are  not  evidence  against  him,  without 
showing  that  the  land,  or  some  portion  of  it  at 
the  least,  has  been  held  under  the  deed. 

HILL  2. 
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It  is,  of  course,  unnecessary  to  inquire 
whether  the  will  of  Ryer  Schermerhorn  was 
•duly  proved,  or  what  title  passed  under  it. 

Judgment  for  defendant. 


-338*]    *FISHER  ET  AL.  v.  POND. 

Pleading — Statute  of  Limitations. 

To  a  declaration  against  a  sheriff  for  not  levying, 
and  for  not  returning  a  fi.  fa.,  a  plea  of  not  guilty 
within  three  years,  etc.,  is  bad  on  special  demurrer. 

Semble,  that  such  plea  would  be  held  good  on  gen- 
eral demurrer. 

The  proper  plea  in  a  case  of  this  character,  would 
be,  that  the  causes  of  action  did  not  accrue,  etc. 

Citations— 2  R.  S.,  224,  sec.  22,  2d  ed.:  3  B.  &  Aid., 
448,  452. 

T\EMURRER  to  plea.  Action  on  the  case 
\J  against  the  defendant,  late  sheriff  of  Mon- 
roe. The  first  count  of  the  declaration  was  for 
not  returning,  and  ihe  second  for  not  levying 
•tifi.fa.  The  defendant  pleaded  the  general  is- 
sue, and  a  special  plea  of  not  guilty,  etc., 
within  three  years,  etc.  The  plaintiffs  de- 
murred specially  to  the  second  plea,  assigning 
for  cause  that  the  plea  should  have  been  actio 
non  accredit,  etc. 

Mr.  A.  P.  Grant,  for  plaintiffs. 

Mr.  G.  H.  Mumford,  for  defendant. 

By  the  Court,  Cowen,  J.  The  plea  de- 
murred to  is  founded  on  2  R.  S.,  224,  2d  ed., 
sec.  22,  which  provides,  that  "All  actions 
against  sheriffs  and  coroners  upon  any  liabil- 
ity incurred  by  them  by  the  doing  any  act  in 
their  official  capacity,  or  by  the  omission  of 
any  official  duty,  except  for  escapes,  shall  be 
brought  within  three  years  after  the  cause  of 
action  shall  have  accrued,  and  not  after  that 
period." 

It  may  be  conceded  that  the  causes  of  action 
accrued  respectively,  on  the  omission  to  return 
the  fi.  fa.  or  to  levy,  without  waiting  for  the 
accruing  of  actual  damage  to  the  plaintiffs  ; 
and  in  this  view  the  plea  might  have  been  good 
on  general  demurrer.  But  it  is  demurred  to 
specially  for  not  following  the  statute  in  terms, 
by  saying  that  the  causes  of  action  did  not  ac- 
crue, etc.  The  nature  of  the  objection  to  the 
plea  is,  that  it  seeks  to  reach  the  words  of  the 
statute  by  equivalent  terms,  or  rather,  argu- 
339*]  mentatively.  *And  in  this  view,  a  like 
plea  upon  a  statute  similarly  worded  was  said 
to  be  bad  in  Dyster  v.  Battye,  3  B.  &  Aid.,  448, 
452.  There,  Abbott,  Ch.  J.,  said  the  settled 
form  of  pleading  had  been  otherwise.  Upon 
the  authority  of  that  case  and  the  reason  of 
the  thing,  we  are  of  opinion  that  the  plea  is 
formally  defective.  See  Fisher  v.  Pond,  1 
Hill,  672. 

Judgment  for  plaintiffs. 

Cited  in-3  Hill,  554. 


DAVIS  v.  ANABLE  &  FIDLER. 

Action  of  Assumpsit —  Former  Judgment  — 
Pleading — Judgment  as  Collateral  Security — 
No  Extinguishment  of  Debt. 

NOTE.  —  Merger— Higher  security— Not  usually  a 
merger.  See  Day  v.  Leal,  14  Johns.,  404.  note. 

Former  adjudication.  Compare  Gardner  v.  Buck- 
bee,  3  Cow.,  120,  note. 

HILL  2. 


Where  in  assumpsit  against  A.  &  F.,  they  pleaded 
that  the  plaintiff  and  two  others  had  recovered 
judgment  against  A.  on  his  bond  executed  to  the 
three  for  a  given  sum,  a  part  of  which  was  the  de- 
mand now  claimed,  and  that  execution  had  been  is- 
sued and  a  part  of  the  judgment  levied  of  the  goods 
pt  A.;  held,  on  demurrer,  that  the  matters  thus  al- 
leged constituted  no  bar  to  the  action,  there  being 
no  averment  that  either  the  bond  or  judgment  was 
accepted  in  satisfaction  of  the  demand  in  question, 
or  that  they  had  produced  satisfaction. 

A  judgment  given  as  collateral  security  for  a  sim- 
ple contract  debt,  does  not  operate  an  extinguish- 
ment of  the  latter. 

Citations— 14  Johns.,  404 ;  3  East,  251. 

DECLARATION  in  assumpsit  on  the  com- 
mon counts,  for  $600.  The  defendants 
pleaded:  1.  Non  assump»it ;  and  2.  Actio  non, 
etc.,  because  they  say  that  the  plaintiff,  to- 
gether with  Lemuel  Steele  and  George  B. 
Steele,  in  October  Term,  1839,  of  the  Supreme 
Court,  impleaded  the  defendant,  Anable,  in  a 
plea  of  debt  on  a  bond  of  Anable  to  the  plaint- 
ff  and  the  two  Steeles,  for  the  payment  of 
$858.94,  a  part  of  which  sum  was  the  same 
identical  debt  or  promises  on  which  the  plaint- 
iff is  now  suing;  and  recovered  judgment  on  the 
bond  for  $1,700  of  debt,  besides  costs;  that 
the  plaintiffs  in  that  action  issued  execution  on 
the  judgment,  and  levied  $49.09  of  the  debt, 
of  the  goods  of  Anable.  Wherefore  the  de- 
fendants pray  judgment,  etc.  Demurrer  and 
joinder. 

*Mr.  M.  T.  Reynolds,  for  plaintiff.  [*34O 
Mr.  S.  Stevens,  for  defendants. 

By  the  Court,  Bronson,  J.  It  is  difficult  to 
say  whether  the  defendants  intended  to  set  up 
the  bond  or  the  judgment,  or  both  of  them  to- 
gether, as  an  extinguishment  of  the  simple 
contract  debt;  and  it  is  not  important  to  in- 
quire what  was  their  meaning,  for  neither  the 
bond  nor  the  judgment,  nor  both  of  them  to- 
gether, constitute  a  good  bar  to  this  action . 
The  bond  was  not  between  the  same  parties 
that  are  now  before  the  court;  and  it  was  not 
given  for  this  debt  alone,  but  included  other 
demands.  It  was  evidently  intended  as  a  col- 
lateral security  for  the  debts  included  in  it  ; 
and  such  a  security,  though  of  a  higher  nat- 
ure, does  not  extinguish  a  simple  contract 
debt.  The  fact  that  the  bond  has  been  carried 
into  judgment,  adds  no  force  to  the  defense. 
There  is  no  averment  that  either  the  bond  or 
the  judgment  was  accepted  in  satisfaction  of 
this  debt,  or  that  they  have  produced  satisfac- 
tion. Day  v.  Leal,  14  Johas.,  404;  Drake  v. 
Mitchell,  3  East,  251.  And  see,  Jackson  v.  Shaf- 
fer, 11  Johns.,  513;  Shaw  v.  Burton,  5  Mo., 
478.  It  is,  of  course,  unnecessary  to  inquire 
whether  the  plea  is  double. 

The  allegation  that  a  part  of  the  debt  has 
been  levied  of  the  goods  of  Anable,  amounts 
to  nothing  as  a  plea  in  bar  of  the  whole  action. 

Judgment  for  plaintiff. 

Reviewed— 1  Denio,  410. 

Explained— 17  Barb.,  504. 

Cited  in-3  N.  Y.,  227 :  73  N.  Y.,  594 :  6  Hun,  348 ; 
Barb.,  233 ;  8  Abb.  N.  S.,  259 ;  1  Blatchf .,  329 ;  78  Ind., 
189 . 


*CARPENTER  v.  WEEKS.    [*341 

Ejectment  for  Dower — Prima  Facie  Evidence  of 
Seisin. 

In  ejectment  for  dower,  proof  that  the  plaintiff's 
husband  was  in  possession  during  coverture  claim- 
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ing  title  is,  prima  facie,  sufficient  evidence  of  seisin 
to  warrant  a  recovery  against  one  whose  possession 
commenced  after  that  of  the  husband. 

Possession  of  land  with  claim  of  title  is,  prima 
facie,,  sufficient  evidence  of  seisin  in  fee  even  to  BUS 
tain  the  demandant's  claim  in  a  writ  of  right. 

Citations— 8  Carr.  &  P.,  636 ;  Cow.  &  H.  Note*  to 
Phil.  Ev.,  354  :  5  Cow..  801. 

rUECTMENT,  tried  at  the  Westchester  Cir 
LJ  cuit,  in  April,  1841,  before  Ruggles.  C. 
Judge.  Verdict  for  the  defendant.  The  plaint- 
iff now  moved  for  a  new  trial  on  a  case.  The 
facts  are  sufficiently  stated  in  the  opinion  of 
the  court, 

Mr.  M.  Mitchell,  for  plaintiff. 

Mr.  J.  W.  Tompkins.  for  defendant. 

By  the  Court,  Co  wen,  J.  This  was  an  ac- 
tion of  ejectment  for  dower  set  off  to  the  plaint- 
iff by  the  Surrogate  of  Westchester.  There 
can  be  no  doubt  that  the  plaintiff  is  entitled 
to  a  new  trial,  if  seisin  of  her  husband  was 
proved,  or  if  there  was  such  evidence  of  seisin 
as  should  have  been  submitted  to  the  jury. 

The  proof  was,  that  the  husband  was  in  pos- 
session claiming  title  during  coverture  ;  but 
this  was  twenty  years  before  the  trial.  The  de- 
fendant's possession  commenced  subsequent 
to  that  of  the  husband.  The  jury  were  charged 
that  the  proof  was  not  sufficient  to  warrant  a 
verdict  for  the  plaintiff,  without  evidence  that 
the  defendant  claimed  under  the  husband;  and 
the  judge  refused  to  submit  the  question  to 
the  jury  whether  the  latter  was  seised  or  not. 

We  think  the  learned  judge  erred.  Posses 
sion  of  land  with  claim  of  title  is,  prima  facie, 
sufficient  evidence  of  a  seisin  in  fee,  even  to 
to  sustain  the  demandant's  claim  in  a  writ  of 
right.  Doe,  ex  dem.  Graham,  v.  Pen/old,  8  Carr. 
342*]*&  P., 536, with  the  cases  cited  in  Cowen 
&  H.  Notes  to  1  Phil.  Ev.,  354.  Some  cases  do 
not  even  require  a  claim;  but  hold  a  naked  un- 
explained possession  to  be,  prima  facie,  suffi- 
cient. In  Jackson  v.  Waltermire,  5  Cow.,  301, 
which  was  dower  uncle  nihil  habet,  Savage,  Ch. 
«7..said  he  thought  "The  same  evidence  of  seisin 
should  entitle  the  widow  to  recover  her  dower, 
as  would  be  sufficient  to  authorize  a  recovery 
by  the  heir.  In  such  case  the  seisin  of  the  de- 
ceased is  proved  by  showing  his  actual  posses- 
sion of  the  premises." 

There  must  be  a  new  trial,  the  costs  to  abide 
the  event. 

New  trial  granted.  • 

Cited  in-39  Wls.,  187. 


BAKER  &  CLOGHER  v.  JOHNSON. 

What  Included  in  Term,  Lands — Appropriation 
of  Lands  for  Canal —  Wfien  Contractor  May 
Use  Stone,  Quarried  on. 

The  appropriation  of  land  for  a  canal  by  the  au- 
thor i/.<  c  i  agents  of  the  State,  confers  a  right  to  enter 
upon  and  use  the  soil,  although  the  absolute  fee 
does  not  vest  in  the  State  till  the  appraisement  of 
damages. 

No  formal  resolution  of  the  Canal  Commissioners 
is  necessary  to  warrant  such  appropriation :  an  en- 
try upon  the  land,  laying  out  and  commencing  the 
work,  will  be  suffcient. 

Where  a  statute  authorizes  the  taking  of  ''  lands" 
for  public  use ;  e.  g.,  a  canal,  the  stone  in  the  earth 
and  everything  else  included  in  the  general  defini- 
tion of  the  term  "  land  "  may  be  taken. 

Accordingly,  where,  in  trover  for  a  quantity  of 
quarried  stone,  it  appeared  that  they  were  obtained 
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by  the  defendants  In  excavating  a  part  of  the  Black 
lUvrr  Canal  through  the  plaintiff's  land,  and  were 
used  by  the  former  in  the  construction  of  certain 
locks  tnereon,  in  virtue  of  a  contract  made  by  them 
with  the  Canal  Commissioners ;  held,  that  the  ac- 
tion could  not  be  maintained,  inasmuch  as  the  stone 
belonged  to  the  State. 

In  this  case  the  contract  of  the  defendants  with 
the  Canal  Commissioners  provided,  that  the  former 
should  find  all  the  materials  necessary  to  the  per- 
formance of  the  work,  and  contained  several  stipu- 
lations by  which  it  was  agreed  they  might  use  the 
earth  obtained  from  digging,  and  fixed  certain 
specified  rates  of  payment  for  excavation  of  rock, 
for  stone  masonry  and  for  lining  when  the  mate- 
rials were  not  obtained  from  excavation  :  and  In-ld. 
that  under  this  contract  the  defendants  were  HII- 
thorized  to  use  the  stone  which  might  be  procured 
from  excavations. 

Cltations-1  R.  S.,  220,  sec.  16;  228,  sec.  62;  20 
Johns..  735 ;  1  Wend.,  470 ;  15  Wend..  569. 

fPROVER  for  a  quantity  of  quarried  stone, 
JL  tried  before  Gridley,  C.  Judge,  at  the  Lew- 
is Circuit,  in  December,  *1840.  By  an  [*343 
Act  of  the  Legislature,  ch.  157,  Stat.  of  1836, 
p  207,  the  Canal  Commissioners  were  directed 
to  construct  the  Black  River  Canal;  and  for 
that  purpose  they  had  power  to  "  enter  on,  and 
take  possession  of,  and  use  all  lands,  streams 
and  waters,  the  appropriation  of  which  for  the 
use  of  such  canals  and  works  shall,  in  their 
judgment,  be  necessary."  1  R.  8.,  220,  sec.  16. 
The  plaintiff  owned  a  farm  in  Leyden,  Lewis 
Co.,  through  which  the  line  of  the  canal 
passed;  and  the  acting  Commissioner  entered 
upon  and  took  possession  of  the  plaintiff's 
land  lying  in  the  line  of  the  canal.  The  de- 
fendants entered  into  a  contract  with  the  Com- 
missioners to  construct  four  locks  with  certain 
other  works  on  the  canal  which  were  located 
on  the  plaintiff's  land  so  entered  upon  as  afore- 
said. By  the  contract  the  defendants  agreed 
that  they  would  furnish  all  the  materials  acd 
perform  all  the  labor  necessary  to  construct 
and  finish  the  four  locks,  Nos.  87,  88,  89,  90; 
and  to  grub  and  clear  and  to  excavate  the  lock- 
pits,  and  to  embank  the  same;  and  to  do  all 
necessary  work  to  complete  the  grubbing.clear- 
ing,  excavation,  embankment,  lining,  pud- 
dling, slope-wall  and  docking,  that  might  be 
required  on  one  chain  of  the  canal  above  and 
one  chain  below  each  lock.  The  grubbing  of 
timber  was  to  be  64  feet  wide,  and  all  the  logs, 
brush  and  wood  of  every  description  were  to 
be  burned  up  or  otherwise  disposed  of  so  as  to  do 
no  unnecessary  injury  to  the  adjoining  lands. 
The  banks  of  the  canal  were  to  be  constructed 
of  the  most  pure,  solid  and  water-tight  earth 
that  could  be  obtained  from  the  adjoining  ex- 
cavation. It  was  provided  that  "  when  the 
prism  of  the  canal  does  not  afford  materials 
sufficiently  impervious  to  form  the  face  of 
banks,  or  bottom  of  canal,  it  may  be  procured 
at  such  other  places  as  the  chief  engineer  for 
the  time  being  shall  direct."  The  specification 
annexed  to  the  contract  provided,  that  "  in  ex- 
cavating the  lock-pits,  care  shall  be  taken  to 
deposit  the  earth  so  as  to  form  as  large  a  por- 
tion of  the  lock  and  other  embankment  as  in 
the  opinion  of  the  said  engineer  may  be  done 
consistently  with  a  proper  and  economical 
•prosecution  of  the  work."  Earth  taken[*344 
from  excavation  of  prism  of  canal  or  lock-pit 
and  carried  into  embankment,  was  in  certain 
cases  only  to  be  paid  for  an  excavation.  And 
when  the  excavation  of  prism  or  pit  did  not 
afford  sufficient  earth  for  embankment,  the 
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materials  were  to  be  procured  elsewhere.  The 
defendants  were  to  be  paid  at  certain  specified 
rates  for  each  of  the  different  descriptions  of 
work:  for  excavation  of  solid  rock,  at  the  rate 
of  100  cents  per  cubic  yard;  for  stone  mason- 
ry in  lock-walls,  at  the  rate  of  $8.94  per  cubic 
yard;  for  lining,  where  the  materials  are  not 
obtained  from  excavation  of  pit  or  canal,  at  the 
rate  of  20  cents  per  cubic  yard;  and  so  going 
on  with  a  particular  specification  of  prices  for 
each  kind  of  work. 

The  stone  in  question  were  obtained  by  the 
defendants  in  the  necessary  excavation  of  the 
lock-pits.  They  were  at  first  drawn  out  and 
laid  on  the  plaintiff's  adjoining  land  from  ten 
to  twenty  rods  from  the  locks;  and  were  after- 
wards used  by  the  defendants  in  the  construc- 
tion of  the  locks.  Some  were  dressed  for  face 
stone  and  others  were  used  for  backing.  The 
plaintiff  forbade  the  use  of  the  stone,  claim- 
ing them  as  his  ;  but  the  defendants  claimed 
the  right  to  use  them  in  building  the  locks, 
and  having  done  so,  the  plaintiff  brought  this 
suit.  After  evidence  had  been  given  concern- 
ing the  value  of  the  stone  the  plaintiff  rested, 
and  on  a  motion  for  a  nonsuit  the  judge  held, 
that  the  stone  at  the  time  of  the  conversion 
did  not  belong  to  the  plaintiff,  but  were  the 
property  of  the  State;  and  the  plaintiff  was 
thereupon  nonsuited.  He  now  moved  for  a 
new  trial  on  a  bill  of  exceptions. 

Messrs.  W.  Baker  and  J.  A.  Spencer, 
for  the  plaintiff,  made  the  following  points:  1. 
The  plaintiff  is  the  acknowledged  owner  of  the 
farm  on  which  the  locks  in  question  were  lo 
cated,  and  was,  therefore,  the  owner  of  all  the 
stone  lying  thereon,  unless  the  State  had  ap- 
propriated them  to  its  own  use.  2.  In  the  ab- 
sence of  any  resolution  or  other  expression  by 
which  the  property  intended  to  be  appropria- 
345*]  ted  may  *be  designated  or  described, the 
only  evidence  of  an  appropriation  by  the  State 
is  the  actual  taking  of  the  thing.  3.  The  stone 
in  question  were  not  taken  by  the  State,  but 
by  the  defendants,  who  had  contracted  to 
"  furnish  all  the  materials  and  perform  all  the 
labor "  necessary  to  construct  the  locks,  and 
were  paid  a  full  compensation  stipulated  in  the 
contract,  per  cubic  yard,  for  the  finished  work. 

4.  The  defendants  lawfully  excavated  the  stone, 
and  drew  them  from  the  lock  pits.     This  they 
were  bound  by  their  contract  to  do;  and  for 
this  they  were  paid  a  full  and  separate  com- 
pensation, also  settled  by  the  contract.     Fur- 
ther than  this,  they  had  no  right  to  meddle 
with  the  stone  without  the  plaintiff's  consent. 

5.  If  the  contract  had  provided  that  the  de- 
fendants should  construct  the  locks  of  materi- 
als to  be  furnished  by  the  State,  in  that  case, 
after  the  stone  were  thrown  out  of  the  lock- 
pits,  and   laid   upon   the  plaintiff's  land,  the 
State  might  have  directed  them  to  be  placed  in 
the  lock  walls;  and  this  would  have  been  an 
appropriation  of  the  stone  by  the  State.     But 
the   State  having  provided  in  their  contract 
with  the  defendants  that  the  latter  should  fur- 
nish their  own  materials  for  the  construction 
of  the  locks,  the  former  was  under  no  neces- 
sity of  making  an  appropriation  for  that  pur- 
pose, and  accordingly  did  not  take  the  stone. 
But  the  defendants  took  them  on  their  own 
account,  and  put  them  into  their  lock-walls. 

6.  The  decision  of  the  circuit  judge  was  found- 
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ed  on  the  supposition  that  the  State  in  locating 
the  canal,  became  "entitled  to,"  or,  in  other 
words,  seised  of  all  the  land  and  materials 
lying  within  the  outer  lines  of  such  location. 
This  is  an  error.  The  Canal  Commissioners 
may  rightfully  "  enter  on  and  take  possession 
of  and  use  all  lands,  streams  and  waters,  the 
appropriation  of  which  for  the  use  of  such 
canals  and  works,  shall  in  their  judgment  be 
necessary.  1  R.  S.,  206,  sec.  16.  But  "en- 
tering on  "  lands  for  the  purpose  of  construc- 
ting a  canal,  does  not  devest  the  owner  of  the 
soil  of  his  title.  This  passes  to  the  State  only 
on  the  appraisement  of  the  owner's  damages. 
1  R.  S.,  212,  sec.  57;  Brinckerhoff  v.  Wemple,  1 
Wend.,  470.  Taking  and  using  *the  [*346 
stone  by  the  State  were,  therefore,  necessary  to 
constitute  an  'appropriation.  7.  In  the  ap- 
praisement of  damages  under  the  Statute, both 
benefits  and  damages  are  estimated.  1  R.  S., 
212,  sec.  55.  And  only  the  damages  remain- 
ing after  deducting  the  benefits,  are  to  be  paid 
to  the  claimant.  Id. ,  sec.  58.  It  is  in  this  way 
the  State  is  to  obtain  an  indemnity  for  the  val- 
ue, which,  at  its  expense,  has  been  added  to 
the  plaintiff's  stone ;  and  as  such  increased 
value  will  be  a  legitimate  set-off  against  the 
plaintiff's  claim  of  damages,  the  amount  there- 
of will  be  a  real  loss  to  the  plaintiff,  unless  he 
recovers  the  value  of  the  stone  in  this  action. 
8.  The  defendants  lose  nothing  by  the  plaint- 
iffs recovery.  They  are  paid  by  the  State  the 
full  value  of  their  labor,  and  also  the  value  of 
the  stone  in  question,  precisely  the  same  as  if 
they  had  purchased  them  at  a  neighboring 
quarry,  and  had  excavated  them  and  delivered 
them  on  the  bank  of  their  locks.  9.  The  stone 
in  question,  at  the  time  of  the  taking  and  con- 
version thereof,  were  lying  on  the  plaintiff's 
land  from  ten  to  twenty  rods  back  from  the 
lock  pits;  so  that  they  were  not  even  within 
the  boundaries  of  the  canal  as  surveyed  and 
designated.  And  consequently,  if  they  had 
been  suffered  to  lie  there  till  the  completion  of 
the  canal  and  the  appraisal  of  the  damages, 
they  would  not  have  passed  to  the  State  as  an 
appendage  of  the  land,  the  fee  of  which  would 
then  vest  in  the  State.  10.  If  the  stone  in 
question  had  been  within  the  boundaries  of  the 
land  surveyed  for  the  canal,  and  if  being  suf- 
fered to  remain  there,  they  would,  when  the 
title  of  the  State  shall  become  perfect  by  an  ap- 
praisement of  damages,  have  passed  to  the 
State  as  an  appendage  to  the  land,  yet  the  pres- 
ent inchoate  right  of  the  State  cannot  be  set 
up  in  defense  by  a  trespasser, 

Mr.  W.  Tracy,  for  the  defendants  made 
the  following  points:  1.  The  Act  for  the  Con- 
struction of  the  Black  River  Canal,  Sess.  L.  of 
1836,  p.  207,  authorized  the  Canal  Commission- 
ers to  enter  upon  and  appropriate  the  land  of 
the  plaintiff  from  which  the  stone  was  taken  ; 
Rogers  v.  *Bradshaw,  20  Johns.,  735  ;  [*347 
1  R.  S.,  220,  sec.  16;  and  no  formal  resolution 
of  the  commissioners  was  necessary.  Lyon  v. 
Jerome,  15  Wend.,  569.  2.  The  appropriation 
by  the  commissioners  was  of  the  whole  of  the 
plaintiff's  estate  in  the  land  taken,  which  de- 
vested  him  of  any  ownership  or  possession 
therein,  and  converted  his  estate  into  a  mere 
claim  for  the  damages  which  he  might  sustain 
by  the  appropriation.  And  when  these  dam- 
ages are  appraised,  the  fee  simple  vests  in  the 
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State.  1  R.  8.,  224.  sec.,  46 ;  Id.,  sees.,  47-51; 
Brincfarhoffv.  Wemple,  1  Wend.,  479.  8.  The 
provision  in  the  contract  that  the  contractors 
should  furnish  materials  to  build  the  locks, 
does  not  affect  the  question  in  this  suit ;  for  it 
is  manifest  that  this  provision  was  intended  to 
operate  no  further  than  to  compel  them  to  fur- 
nish such  materials  as  could  not  be  found  in 
the  land  appropriated.  In  taking  the  land,  it 
became  necessary  for  the  State  to  take  the  free- 
hold. The  stone  or  timber  contained  in  it 
formed  part  of  its  value,  and  are  to  be  esti- 
mated in  the  appraisal  of  damages.  4.  The 
plaintiff  showed  neither  property  in  nor  pos- 
session of  the  stone.  The  ground  to  which 
they  were  removed  by  the  defendants  was  im- 
mediately adjoining  the  locks  where  they  were 
required  to  be  used  and  where  the  defendants 
were  .cutting  them,  of  which  the  defendants 
had  possession. 

By  the  Court,  Bronson,  J.  The  people  of 
this  State,  by  their  proper  agents,  entered  upon 
that  portion  of  the  plaintiff's  land  which  lies 
within  the  external  lines  of  the  canal,  and  ap- 
propriated it  to  the  public  use.  Although  the 
absolute  fee  did  not  pass  to  the  State  until  the 
appraisement  of  damages,  yet  the  right  to  en- 
ter and  use  the  property  was  perfect  the  mo- 
ment the  appropriation  was  made.  1  R.  S. ,  220, 
sec.  16,  and  p.  226,  sec.  52  ;  Rogers  v.  Bradshaw, 
20  Johns.,  735;  Brinckerhoff  v.  Wemple,  1 
Wend.,  470.  No  formal  resolution  of  the  com- 
missioners to  take  the  land  was  necessary.  See, 
Lyon  v.  Jerome,  15  Wend.,  569.  Entering  upon 
the  land  and  laying  out  and  commencing  the 
work  amounted  to  a  sufficient  appropriation. 
348*J  *The  State  takes  a  fee — not  a  mere 
usufructuary  interest;  1  R.  S.,  226,  sec.,  52; 
and  there  is  no  appropriation  of  one  kind  of 
earth  and  not  of  another.  The  people  do  not 
get  the  soil  and  lose  the  stone.  They  take  the 
land,  including,  of  course,  everything  both  up- 
wards and  downwards.  If  they  did  not  take 
the  land,  they  took  nothing  ;  for  there  is  no 
pretense  that  the  public  agents  appropriated 
any  particular  portion  of  the  property  to  the 
exclusion  of  the  rest. 

The  plaintiff's  counsel  have  laid  great  stress 
upon  the  fact  that  the  defendants,  in  their 
contract  with  the  commissioners,  agreed  to  fur- 
nish all  the  materials  for  doing  the  work.  But 
I  am  unable  to  see  how  that  fact  proves  any- 
thing in  favor  of  the  plaintiff.  If  the  defend- 
ants have  used  materials  which  belonged  to 
the  State,  instead  of  providing  them  at  their 
own  expense,  the  commissioners  will  undoubt- 
edly have  that  matter  properly  adjusted  when 
the  defendants  are  paid  for  building  the  locks. 

Although  the  commissioners  inserted  a  stip- 
ulation that  the  defendants  should  furnish  all 
the  materials,  I  think  it  was  intended  that  the 
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defendants  should  use  such  materials  as  came 
out  of  the  lock-pits  and  prism  of  the  canal,  so 
far  as  they  would  answer  the  purpose.  As  to 
excavations  of  earth,  this  plainly  appears  in 
several  clauses  of  the  contract ;  and  1  see  no- 
reason  for  drawing  any  distinction,  so  far  as 
relates  to  thisquestion,  between  excavations  of 
earth  and  those  of  rock  or  stone.  Besides  such 
materials  as  would  come  out  of  the  lock  pits 
and  prism  of  the  canal,  it  was  necessary  to 
provide  boards,  plank,  timber,  iron,  spikes, 
lime  and  various  other  articles.  The  commis- 
sioners were  willing,  in  accordance  with  what 
I  take  to  be  the  common  practice  in  such  cases, 
that  the  contractors  should  use  such  mate- 
rials as  they  found  in  making  the  necessary 
excavations.  But  as  the  quantity  to  be  obtained 
in  that  way  was  uncertain,  and  would  at 
most  be  only  a  small  part  of  what  would  be 
required,  the  commissioners,  to  avoid  all  con- 
troversies, said  to  the  contractors;  "You  must 
furnish  all  the  materials."  This  clause  is,  how- 
ever, plainly  qualified  by  the  subsequent  pro- 
visions of  the  contract,  which  show  *I  [*34i> 
think,  that  the  contractors  were  at  liberty  U> 
use  any  suitable  materials  which  they  might 
find  in  making  the  necessary  excavations. 

If  it  were  necessary  to  look  beyond  the  fact 
that  the  commissioners  made  an  appropriation 
of  the  land,  and  seek  for  the  manifestation  of 
an  intention  on  their  part  to  appropriate  the 
materials  which  should  come  out  of  the  lock- 
pits,  I  should  find  sufficient  evidence  of  such 
intention  in  the  contract  which  they  made  with 
the  defendants.  But  it  is  enough  that  they  ap- 
propriated the  land  within  the  external  lines  of 
the  canal. 

There  was  no  pretense  on  the  trial  that  the 
stone  when  quarried  were  removed  further 
from  the  lock-pits  than  was  necessary  for  the 
purpose  of  finding  a  convenient  place  of  de- 
posit where  the  stone  might  be  dressed  and 
fitted  for  the  locks.  If  any  injury  was  done  to 
the  plaintiff  by  placing  them  on  his  land,  hei» 
not  without  remedy.  The  necessary  use  of  his 
land  adjoining  the  line  of  the  canal,  did  not 
give  him  a  title  to  the  stone,  nor  did  it  add  any 
force  to  the  claim  he  sets  up  in  this  action. 

The  views  I  have  taken  of  the  case  will  work 
no  injustice  to  the  plaintiff.  When  he  comes 
to  the  question  of  damages,  the  State  will  pay 
him  all  he  has  lost  in  consequence  of  the  con- 
struction of  the  canal.  The  appraisers  will,  of 
course,  take  into  consideration  the  fact  that 
there  were  stone  in  the  land  which  has  been 
appropriated  to  public  use. 

New  trial  denied. 

Dlstlnjruished-68  N.  Y.,  422. 

Reviewed— 66  How.  Pr.,  361,  362. 

Cited  In— 3  Edw.,  668 ;  11  N.  Y.,  312,  813 ;  63  N.  Y., 
141;  71  N.  Y.,  279;  78  N.  Y.,  327;  9  Barb..  366;  15  Barb,, 
643 ;  19  Barb.,  266 ;  2  Abb.  U.  S.,  110 ;  31  Cal.,  659. 

HILL  2. 


[END  OF  JANUARY  TERM,  1841.] 


EXPLANATIONS  AID  CORRECTIONS. 


351*]          *SMITH  v  SMITH. 

Contracts — Tender — Place  of,  where  no  Place  of 
Payment  is  Specified— Sufficiency  of  Tender. 

In  general,  if  no  place  for  the  payment  of  money 
be  specified  in  a  contract,  the  party  who  is  to  make 
the  payment  must  seek  the  other  party,  if  within  the 
State ;  and  a  tender  at  the  residence  of  the  latter 
during  his  absence  will  not  avail. 

But  where  the  contract  was  for  the  sale  of  lands, 
specifying-  a  day  for  the  payment  of  the  purchase 
money,  but  no  place,  and  on  inquiry  by  the  vendee, 
the  vendor  said  she  would  be  at  home  upon  the  day 
fixed ;  held,  that  a  tender,  etc.,  at  her  residence  on 
that  day,  to  her  son  living  with  her,  she  having  ab- 
sented herself,  was  good. 

THIS  case  will  be  found  in  25  Wend.,  405. 
The  report  should  have  added,  that  Bron- 
son  and  Cowen,  JJ.,  concurred  in  holding  the 
tender  of  the  money,  etc.,  under  the  circum- 
stances, to  be  good.  They  held,  however,  that, 
in  general,  if  no  place  for  the  payment  of 
money  be  specified,  the  party  is  bound  to  seek 
him  to  whom  it  is  due, if  within  the  State;  and 
this,  though  the  latter  be  a  resident  of  the 
State.  The  Chief  Justice,  as  will  be  seen  by 
the  report,  thought  this  rule  was  confined  to 
cases  where  the  payee  had  no  residence  in  the 
State,  (a) 

Same  case— 25  Wend.,  405. 

Cited  in— 44  N.  Y.,  623 ;  13  Hun,  100 ;  6  Barb.,  263;  15 
Barb.,  364;  23  How.  Pr.,  66;  25  How.  Pr..  274;  42  How. 
Pr.,  60 ;  50  How.  Pr.,  136 ;  9  Bos.,  241 ;  46  Am.  Dec., 
311 ;  8  Ark.,  130. 

(a)  In  the  principal  case,  what  took  place  between 
the  parties  at  their  interview  previous  to  the  day 
fixed  for  payment,  25  Wend.,  405,  might  justly  have 
been  treated  as  equivalent  to  an  agreement  that  the 
vendor's  residence  should  be  the  place  of  perform- 
ance ;  in  which  view,  a  tender  or  readiness  there  was 
clearly  enough.  See,  Franchot  v.  Leach,  5  Cow. ,506; 
Wyman  v.  Winslow,2  Fairf.,  398;  Robinson  v.  Bach- 
elder,  4  N.  H.,  40.  Perhaps,  moreover,  the  circum- 
stances were  such  as  to  authorize  a  submission  of 
352*]  *the  cause  to  the  jury  on  the  question,  wheth- 
er the  vendor,  by  her  declarations  and  conduct,  had 
not  intentionally  misled  the  vendee  in  respect  to  the 
place  where  she  expected  to  be  on  the  day  appointed 
for  performance,  in  order  that  thus  she  might  evade 
a  tender ;  and  in  that  case  also,  it  would  seem,  there 
was  no  error  at  the  circuit  calling  for  a  new  trial. 
See,  Borden  v.  Borden,  5  Mass.,  67  ;  Frazier  v.  Cush- 
man,  12  Id..  277,  279  ;  Gilmore  v.  Holt,  4  Pick.,  258. 

The  doctrine  advanced  in  6  Bac.  Abr.,  450,  referred 
to  by  the  Chief  Justice,  rests  mainly  upon  the  case 
of  Manning  v.  Burges,  ICh.  Cas.,  29;  the  report  of 
which  is  as  follows ;  "  A  mortgage  was  forfeited  ; 
the  mortgagor  afterward  meeting  the  mortgagee 
said,  I  have  moneys ;  now  I  will  come  and  redeem 
the  mortgage.  The  mortgagee  said  to  him, he  would 
hold  the  mortgaged  premises  as  long  as  he  could  ; 
and  then,  when  he  could  hold  them  no  longer,  let 
the  devil  take  them  if  he  would.  And  afterwards 
the  mortgagor  went  to  the  mortgagee's  house  with 
money  more  than  sufficient  to  redeem  the  mortgage, 
and  tendered  it  there ;  but  it  did  not  appear  that  the 
mortgagee  was  within,  or  that  the  tender  was  made 
to  him  ;  and  it  was  decreed  a  redemption,  and  the 
defendant  to  have  no  interest  from  the  time  of  the 
tender,  because  of  his  willfulness." 

HILL  2. 


The  only  other  case  cited  by  Bacon  is  Gyles  v.  Hall, 
2  P.  Wms.,  378,  which  furnishes  nothing  beyond  a 
dictum,  and,  like  Manning  v.  Burges,  is  obviously  to 
be  understood  in  reference  to  the  peculiar  circum- 
stances. Both  of  these  cases  are  referred  to  in  3- 
Pow.  Mortgages,  939,  940  a,  Am.  ed.  of  1838,  and 
neither  of  them  is  there  treated  as  at  all  affecting 
the  general  rule  requiring  a  personal  tender.  On 
the  contrary,  it  is  there  laid  down  without  qualifi- 
cation, that  "  the  money  being  a  sum  in  gross,  and 
collateral  to  the  title  of  the  land,  the  mortgagor 
must  tender  it  to  the  person  of  the  mortgagee,  and 
it  is  not  sufficient  to  tender  it  upon  the  land."  See, 
also,  Id.,  n.  u ;  2  Eq.  Cas.  Abr.,  603 ;  Coote,  Mort.,  13; 
5  Dane,  Abr.,  498,  ch.  170  a,  6 ;  Brooke,  Abr.  "  Tend- 
er," pi.  17,18. 


*STAFFORD  v.  BACON.      [*352 

Accord  and  Satisfaction — Moral   Obligation  as 
Consideration  for  New  Promise — Pleading. 

Where  a  debt  has  been  discharged  by  accord  and 
satisfaction  for  less  than  its  amount,  there  remains 
no  such  moral  obligation  to  pay  the  balance  as  will 
support  a  subsequent  promise  to  that  effect. 

Otherwise  of  a  discharge  which  is  not  the  mere 
act  of  the  party,  but  by  operation  of  law ;  e.  g.,  an 
insolvent  discharge. 

When  the  plaintiff  relies  on  a  subsequent  promise 
to  pay  a  debt  previously  discharged.he  must  declare 
upon  or  reply  it  specially;  and  cannot  avail  himself 
of  it  under  general  pleadings. 

THIS    case  is    erroneously  reported   in  25 
Wend.,  884  ;  the  opinion  there  published 
having  been  delivered  to  Mr.  Wendell  by  mis- 
take.    The  question  was  held  under  advise- 
ment for  one  or  two  terms,  and  the  Chief  Jus- 
tice finally  acquiesced  in  the  opinion  of  the 
court  as  delivered  by  Mr.  J.  Cowen,  and  re- 
ported in  1  Hill,  532. (a) 
Same  case-25  Wend.,  384;  1  Hill,  532. 

(a)  In  Ex  parte  Hall,  etc..  1  Deacon,  171,  Hall  had 
entered  into  a  deed  of  composition  with  his  credit- 
ors, by  which  they  released  him  from  his  debts ;  and 
a  promissory  note  subsequently  given  by  him  to  a 
creditor  for  the  remainder  of  his  debt  was  held  nu- 
dum  pactum  and,  consequently,  a  bad  petitioning 
creditor's  debt.  See  further,  Took  v.  Tuck.,4  Bing., 
224. 


THE  PEOPLE,   ex  rel.   THE  BANK  OF  WA- 

TERTOWN, 

V. 

THE  ASSESSORS  OF  THE  VILLAGE  OF 
WATERTOWN.; 

THE  report  of  this  case  in  25  Wend.,  686, 
does  not  contain  the  opinion  of  the  court. 
The  Chief  Justice  delivered   no  opinion,  but 
both  he  and  Mr.  J.  Cowen  concurred  in  that 
of  Bronson,  J.,  as  reported  in  1  Hill,  616,  etseq. 

Correcting— 1  Hill,  616 ;  25  Wend.,  686. 
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DECISIONS   OF   CASES 


ARGUED  AT  THE 


SPECIAL    TERMS. 


;*55*1  *THE  COMMERCIAL  BANK  OF 
OSWEGO. 


IVES. 

Issue  of  Fi  Fa.—  Statute  of  May  14th,  1840— 
Computation  of  Time. 

A  A.  fa.  cannot  be  issued  under  the  Act  of  May 
14,  1840,  Sess.  L.  of  1840.  p.  334,  sec.  24,  until  after  the 
expiration  of  30  full  days  from  the  entry  of  judg- 
ment ;  and  in  the  computation  of  time,  the  day  on 
which  the  judgment  is  entered  is  to  be  excluded. 

Accordingly,  where  a  judgment  was  entered  Oc- 
tober 27,  upon  which  a  ft.  fa.  was  issued  November 
26,  thereafter  ;  held,  irregular,  as  the  time  required, 
viz.:  30  days,  could  not  be  said  to  have  expired  until 
the  27th. 

As  a  general  rule,  however.in  the  computation  of 
statute  time,  the  first  day  should  be  excluded  and 
the  last  included. 

Citations—  2  Cow..  605.  etseq.;  6  Cow.,  659:  9  Wend.. 
346,  348  ;  10  Wend.,  422,  423  :  5  Wend.,  137  ;  11  Mass., 
20*  ;  15  Mass.,  193:  1  Pick.,  485:  5  Pick.,  420;  2  Browne, 
18:  1  Blackf..  392;  4  Blackf.,  329;  9  Cr.,  104  :  4  Wash. 
C.  C.,  232;  SChitt.  Gen.  Pr.,  108-110;  1  Cow.  Tr.,  262, 
283.  2d  ed.;  2  Bouv.  L.  Diet.,  439,  tit.  Time. 

MOTION  to  set  aside  a  fieri  facia*.  Judg- 
ment was  entered  in  this  court  in  favor 
of  the  plaintiff  October  27,  1841,  and  Novem- 
ber 26,  thereafter,  &fi.fa.  was  issued  by  the 
plaintiff's  attorney. 

Mr.  W.  F.  Allen,  for  the  defendant  moved 
to  set  aside  the  execution,  on  the  ground  that, 
when  it  issued,  the  30  days  required  by  the 
statute,  Sess.  L.  of  1840,  p.  334,  sec.  24,  had 
not  expired. 

Messrs.  Duer  and  Babcock,  for  plaintiff. 

By  the  Court,  Co  wen,  J.  The  language  of 
the  statute  is,  that  writs  of  &fi.fa.  may  be  is- 
356*]  sued,  etc.,  "after  the  expiration  *of 
thirty  days  from  the  entry  of  such  judgment." 
According  to  the  rule  of  construing  statutes 
adopted  by  this  court,  the  computation  of  the 
30  days  excludes  the  day  of  entering  the  judg- 
ment ;  in  other  words,  as  to  the  first  and  last 
days,  one  is  to  be  counted  exclusively  and  the 
other  inclusively.  On  this  principle  of  compu- 
tation, the  30  days  which  are  to  expire  are  not 
full  in  the  case  at  bar  till  November  26.  Ex 
parte  Dean,  2  Cow.,  605  et  seq.,  and  cases  cited; 
Homan  v.  Lisioett,  6  Id.  659;  Wilcox  v.  Wood, 
9  Wend.,  846,  848;  Col.  Turnpike  Road  v  .Hay- 
wood,  10  Id.,  422,  423.  The  cases  are  not 
uniform  either  in  England  or  in  this  country. 
See,  Portland  Bk.  v.  Maine  Bk.,  11  Mass.,  204; 
Presbrey  v.  Williams,  15  Id.,  193;  Bigelow  v. 
Wilton,  1  Pick.,  485;  Com.  v.  Kenniston,  5 
Pick.,  420;  Hampton  v.  Ereweller,  2  Browne, 
18;  Ryman  v.  Clark,  4  Blackf.,  329;  Jacobs  v. 


Graham,  1  Id.,  892;  Arnold  v.    U.  8.,  9  Cr., 
104;  Pierpont  v.  Graham,  4  Wash.  C.  C..  282  . 

3  Chit.  Gen.  Pr.,  108-110;  1  Cow.  Tr.,  262, 
263,  2d  ed.;2Bouv.  L.  Die.,  489,  tit.  "Time." 
But  the  rule  stated,  is  settled  by  our  own  de- 
cisions. 

The  statute  in  question  requires  the  expira- 
tion of  this  time,  viz.:  80  days.  And  it  could 
not  be  said  to  have  expired  till  November  27. 
Vide,  Small  v.  Edrick,  5  Wend.,  187,  in  con- 
nection with  Col.  Turnpike  Road  v.  Haywood, 
cited  supra.  The  execution  was  therefore  ir- 
regular, and  must  be  set  aside  with  costs. 

Rule  accordingly. (a) 

Cited  in-3  Hill,  471 :  4  Hill,  616 ;  2  Denio,  167 ;  75 
N.  Y.,242;  10  Barb.,  118;  16  Barb..  349;  28  Barb.,  286; 

4  How.  Pr.,  299:  11  How.  Pr.,  195;  4  Bos..  389:  7  W. 
Dig.,  370;  9  Am.  Rep.,  74;  23  Mich..  6:  19  Am.  Rep., 
475:  118  Mass.,  508. 

(a)  The  rule  of  computation  applied  in  the  princi- 
pal case  agrees  with  what  Mr.  Cnitty  thinks  is  the 
doctrine  In  England  under  a  statute  containing 
similar  phraseology  to  the  one  in  question.  He  says 
3  Chit.  Gen.  Pr.,  109,  that  "  In  construing  the  2  W. 
&  M.  Sess.,  1,  oh.  5,  authorizing  a  landlord  to  sell  a 
distress '  after  such  distress  and  notice  as  aforesaid, 
and  the  expiration  of  the  said  five  days,'  the  day  of 
making  the  distress  is  to  be  excluded,  and  after  al- 
lowing the  five  following  clear  days,the  sale  should 
not  be  until  the  7th  day,"  citing  Pitt  v.  Skew,  4  B. 
&  Aid.,  208. 


*PARDEE  «.  BUELL  &  POWERS.  [*357 

The  time  within  which  a  defendant  in  replevin 
may  except  to  the  plaintiff's  sureties,  is  to  be  com- 
puted from  the  return  day  of  the  writ,  and  not 
from  the  day  on  which  the  writ  is  actually  returned. 

Citation— 2  R.  S.,  434,  sec.  28,  2d  ed. 

T>  EPLEVIN.  This  was  a  motion  in  behalf 
.IX  of  the  defendants  for  judgment  of  dis- 
continuance, on  the  ground  that  the  plaintiff's 
sureties  had  not  justified  within  twenty  days 
after  entry  and  notice  of  exception  to  their  suf- 
ficiency. It  appeared  that  the  writ  was  re- 
turnable on  the  3d  Monday  of  October  19  last, 
that  the  exception  was  entered  on  the  28th  and 
notice  served  on  the  29th  of  the  same  month. 
The  plaintiff's  attorney  refused  to  receive  or 
regard  the  notice,  for  the  reason  that  more 
than  twenty  days  had  elapsed  since  the  actual 
return  of  the  writ. 

By  tfie  Court,  Cowen,  J.  The  return  of  the 
writ,  though  in  fact  before  the  return  day,  did 
not  take  effect  till  that  time.  The  exception 
and  notice  were  within  twenty  days  of  the  re- 
turn day,  and  so  in  good  season.  2  R.  S.,  434, 
2d  ed.,  sec.  28. 

Motion  granted. 

HILL  2. 


1842 


KOOK  v.  THURMAN.      RIPLEY  v.  BURGESS. 
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KOON  &  HORTON  v.  THURMAN,  ET  AL. 

New  Trial — Costs. 

Where,  on  motion  of  the  plaintiff  upon  a  bill  of 
exceptions,  a  new  trial  was  granted,  with  costs  to 
abide  the  event,  and  on  the  second  trial  the  defend- 
ant obtained  a  verdict ;  held,  that  the  latter  was  en- 
titled to  his  costs  of  opposing:  the  motion  for  a  new 
trial. 

The  case  of  People  v.  N.  Y.  C.  P.,  13  Wend.,  649. 
adverted  to  and  explained. 

Citation— 13  Wend.,  649,  655. 

EE-TAXATION  of  costs.  The  plaintiffs 
having  been  nonsuited  at  the  trial,  made 
a  motion  to  this  court  upon  the  bill  of  excep- 
tions, that  the  nonsuit  be  set  aside  and  for  a 
358*]  new  *trial.  The  motion  was  granted, 
the  costs  to  abide  the  event.  On  the  second 
trial  the  defendants  obtained  a  verdict, and,  on 
taxation  of  costs,  insisted  that  they  were  enti- 
tled to  have  the  costs  of  proposing  amend- 
ments to  the  bill  of  exceptions  and  other  costs 
of  opposing  the  motion  for  a  new  trial,  taxed 
as  a  part  of  their  general  bill.  This  was  re- 
fused by  the  taxing  officer,  and 

Mr.  j.  B.  Willard,  for  the  defendants, 
now  moved  for  a  re-taxation. 

Mr.  D.  Wright,  contra. 

By  the  Court,  Cowen,  J.  It  does  not  ap- 
pear to  have  been  denied  on  the  taxation  that 
the  costs  were,  on  our  granting  the  new  trial, 
order  to  abide  the  event.  The  taxing  officer 
put  his  disallowance  on  the  ground  that  we 
had  not  awarded  costs  to  the  defendants.  The 
rule  is  now  produced,  whence  it  appears  that 
they  were  to  abide  the  event.  Such  a  rule  I  un- 
derstand to  mean,  the  costs  of  the  motion  for 
a  new  trial,  as  well  as  the  costs  of  the  trial  it- 
self. 

It  is  supposed  that  the  dictum  in  People  v. 
N.  T.  C.  P., 13  Wend..  649,  655.  conflicts  with 
this  construction  of  the  rule.  The  point  does 
not  appear  to  have  been  involved  in  that  case; 
and  beside,  the  dictum  was  applied  to  costs  on 
error  in  a  court  other  than  that  where  they 
were  allowed.  The  remark  in  that  case,  that 
a  party  is  never  entitled  to  costs  of  a  trial  or 
motion  in  which  he  is  unsucessful,  p.  655, 
must  be  taken  with  many  qualifications  ;  and 
one  is,  I  think,  where  the  costs  of  opposing  a 
motion  for  a  new  trial  are  ordered  to  abide  the 
•event,  and  the  party  so  opposing  succeeds  in 
the  trial  ordered. 

Motion  granted. 

Explained— 8  Daly,  246. 

Followed— 60  How.  Pr.,  437. 

Cited  in-84  N.  Y.,  470 ;  4  Hun,  54 :  6  T.  &  C.,  245 : 
53  How.  Pr.,  254 ;  34  Super.,  356;  8  W.  Dig.,  145:  11 
Allen,  529. 


359*]  *RICHMOND  t>.  COWLES. 

Practice — Affidavit  of  Merits. 

Where  a  defective  affidavit  of  merits  was  inter- 
posed to  prevent  the  taking  of  an  inquest  at  the 
circuit,  and  the  plaintiff,  after  allowing  the  cause  to 
be  passed  on  its  regular  call  upon  the  calendar, 
subsequently  moved  it  as  an  inquest,  whereupon  a 
jury  was  empaneled  and  evidence  given,  but  on 
motion  of  the  defendant's  counsel  the  jury  were 
discharged  by  the  judge  on  the  ground  that  he  had 
no  right  to  disregard  the  affidavit,  and  no  opportu- 
nity was  afterwards  had  to  move  the  trial  of  the 
cause  in  its  order ;  held,  that  a  motion  for  judgment 
as  in  case  of  nonsuit  would  not  be  granted. 

HILL  2.  N  T.  R.,  15. 


An  affidavit  of  merits,  that  the  defendant  "has 
fully  and  fairly  stated  his  defense,"  etc.,  is  defect- 
ive, and  may  be  treated  as  a  nullity  at  the  circuit. 

Citation— 1  Hill,  644,  and  note  (a). 

1U~OTION  for  judgment  as  in  case  of  nonsuit, 
1T-L  for  not  proceeding  to  trial  at  the  last  On- 
ondaga  Circuit.  The  cause  was  noticed  as  an 
inquest,  and  the  defendant  filed  and  served  an 
affidavit  of  merits  alleging  that  he  had  "fully 
and  fairly  stated  his  defense,"  etc.  The  plaint- 
iff supposing  the  affidavit  to  be  defective,  al- 
lowed the  cause  to  be  passed  on  its  regular  call 
upon  the  calendar,  in  the  confidence  that  he 
could  take  an  inquest  on  some  subsequent  day. 
Accordingly,  on  the  morning  of  a  subsequent 
day,  and  after  junior  issues  had  been  tried,  he 
moved  the  cause  as  an  inquest,  upon  which  a 
jury  was  empaneled,  two  witnesses  sworn  for 
the  plaintiff,  and  several  of  the  promissory 
notes  proved  by  them  read  to  the  jury.  The 
defendant's  counsel  then  objected  that  the  cir- 
cuit judge  had  no  right  to  disregard  the  affi- 
davit of  merits  by  reason  of  the  defect;  and  in- 
sisted that  he  ought  to  discharge  the  jury, 
which  he  did,  though  the  plaintiff's  counsel 
objected.  The  plaintiff  had  no  opportunity 
afterwards  to  move  the  trial  in  its  regular 
order. 

Messrs.  Parker  and  Morgan,  for  de- 
fendant. 

Mr.  B.  D.  Noxon,  for  plaintiff. 

*By  the  Court,  Cowen,  J.  I  am  of  [*36O 
opinion  that  this  motion  must  be  denied.  The 
cause  was  brought  on  to  trial  by  the  plaintiff 
according  to  the  course  and  practice  of  the 
court;  and  the  only  reason  why  it  was  not  act- 
ually tried  was,  the  refusal  of  the  judge  to 
allow  the  trial  to  proceed.  The  affidavit  of 
merits  was  clearly  defective;  Fitzhugh  v.  Tru- 
ax,  1  Hill,  644,  and  n.  a;  and  was  properly  re- 
garded by  the  plaintiff  as  a  nullity.  The  defect 
left  him  a  right  to  move  the  cause  as  an  in- 
quest; and  after  being  led  by  the  omission  of 
the  defendant  to  a  loss  of  his  preference  on  the 
calendar,  the  plaintiff  ought  not  to  be  nonsuit- 
ed because  he  could  not  again  reach  the  cause. 
He  did  his  utmost  to  try  it  according  to  his  no- 
tice. The  judge  might  have  allowed  him  to  do 
so;  but  thought  it  inexpedient.  Suppose  he  had 
been  thus  prevented  on  attempting  to  try  the 
cause  upon  the  first  call.  In  legal  effect  the 
plaintiff  was  ready  and  willing  to  try  accord- 
ing to  the  course  of  the  circuit;  but  was  pre- 
vented by  a  power  which  he  could  not  control. 
Such  a  proceeding  is  far  from  presenting  a 
case  for  dismissing  the  cause  or  requiring  a 
stipulation. 

The  motion  must  be  denied  with  costs. 

Rule  accordingly. 

Cited  in— 6  How.  Pr.,  8 :  297. 


RIPLEY  v.  BURGESS. 

Practice — Both  Plea  and  Notice  of  Same  Matter 
of  Defense — Identity  of  Papers  in  Case — Sig- 
nature of  Attorney — Judicial  Notice  of. 

Where  a  defendant  pleads  and  gives  notice  of  the 
same  matter  of  defense,  the  court  will,  on  motion 
of  the  plaintiff,  order  either  the  plea  or  notice,  at 
the  option  of  the  defendant,  to  be  stricken  out. 
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Papers  purporting:  to  be  signed  by  the  attorney  of 
one  party,  and  to  have  been  served  upon  the  other 
in  the  course  of  the  cause,  uiay  be  used  by  the 
counsel  for  the  latter  as  the  foundation  of  a  special 
motion,  though  their  genuineness  be  not  verified  by 
affidavit. 

Accordingly,  in  this  case,  no  copy  of  the  plea  and 
notice  in  question  having  been  served  with  the  no- 
tice of  motion,  but  the  notice  being  that  the  motion 
would  be  founded  on  the  pleadings  in  the  cause: 
held,  that  a  paper  purporting  to  be  the  copy  of  the 
plea  and  notice  served  by  the  defendant's  attorney, 
and  to  bear  his  signature,  might  be  used  as  such  by 
the  plaintiff's  counsel  on  the  motion,  without  ex- 
trinsic proof  of  its  identity. 

361*]  *The  court  in  many  cases,  e.  g.,  in  respect 
to  admissions  of  service,  etc.,  take  judicial  notice  of 
the  signature  of  its  attorneys. 

Citation— 11  Johns.,  434,  436. 

MOTION  that  defendant  elect  to  abide  by 
his  plea  or  notice  of  special  matter,  which 
were  identical,  and  that  one  of  them  be  strick- 
en out.  No  copy  of  the  plea  or  notice  was 
served  on  the  defendant's  attorney  in  connec- 
tion with  the  affidavit  upon  which  this  motion 
was  founded,  but  the  affidavit  stated  that  a 
copy  plea  and  notice  of  special  matter  had  been 
served  on  the  plaintiff's  attorney;  and  the  no- 
tice of  motion  was,  that  the  motion  would  be 
founded  on  the  affidavit  served,  an(d  the  plead- 
ings in  the  cause.  On  the  motion  coming  on, 

Mr.  M.  T.  Reynolds,  for  the  plaintiff,  pro- 
duced what  he  alleged  to  be  a  copy  of  the  plea 
and  notice  served  on  the  plaintiff's  attorney, 
signed,  as  hesaid,  by  the  defendant's  attorney; 
and  insisted  on  using  this  copy  as  evidence  to 
the  court  of  the  pleadings  in  the  cause.  To 
this, 

Mr.  A.  Taber.  contra,  objected,  inasmuch 
as  the  paper  was  in  no  way  verified. 

By  the  Court,  Cowen,  J.  The  affidavit  and 
notice  of  motion  refer  to  the  copy  plea  and 
notice  served  by  the  defendant's  attorney;  but 
no  copy  is  verified  except  by  the  production 
of  an  alleged  copy  now  in  the  hands  of  the 
moving  counsel.  This  may  be  false;  and  I  am 
not  aware  of  any  decision  which  would  au- 
thorize the  receipt  of  it  as  evidence  to  us,  with- 
out an  affidavit  showing  it  to  be  a  true  copy. 
But  we  are  every  day  in  the  habit  of  doing  as 
much  in  respect  to  admissions  of  service,  which 
we  judicially  notice  as  genuine  under  the  same 
circumstances.  In  the  case  before  us,  the  copy 
purports  to  be  signed  by  an  officer  of  the  court, 
and  is  produced  by  an  officer.  It  is  on  this 
ground,  I  take  it,  that  we  receive  admissions 
of  service.  In  each  case  there  is  room  for  im- 
position; but  our  decisions  on  summary  appli- 
cations are  not  final;  and  on  being  felt,  impo- 
sitions may  beat  once  corrected  on  motion.  In 
362*]  *case  of  admissions,  too,  the  attorney 
by  whom  they  purport  to  be  made,  is  not  sup- 
posed even  to  retain  a  copy  or  draft;  whereas, 
he  always  does  retain  one  or  the  other  of  all 
pleadings  which  he  sends  out. 

It  is  very  desirable,  as  far  as  possible,  to  dis- 
pense with  the  service  of  papers  not  necessary 
for  the  adverse  party  in  respect  to  motions 
which  arise  on  pleadings  or  otherwise.  Enu- 
merated motions  present  another  large  class  of 
cases  in  which  copies  are  received  upon  the  of- 
ficial responsibility  of  attorneys  and  counsel. 
Vide,  Jackson  v.  Harrow,  11  Johns.,  484,  486. 

I  think  the  paper  in  question  may  be  re- 
ceived. The  consequence  is,  that  the  motion 
must  be  granted  to  strike  out  the  plea  with 
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costs,  unless  the  defendant's  counsel  shall  elect 
to  retain  this.     If  the  latter,  let  the  notice  be 
stricken  out  with  costs. 
Ordered  accordingly. 

DistInguished-6  How.  Pr.,67. 

Cited  fn-8  Barb.,  130 ;  6  How.  Pr.,  348. 


FRANCIS  &  EAMES  t.  SITT8. 

Service  of  Papers — Notice  of  Retainer. 

Service  of  a  declaration  in  replevin  was  held  reg- 
ular, though  made  before  either  the  return  day  or 
actual  return  of  the  writ,  the  defendant's  attorney 
having,  previous  to  the  service,  given  general  no- 
tice or  retainer. 

Under  the  26th  Rule  of  this  court,  a  general  no- 
tice of  retainer  operates  as  effectual  an  appearance 
as  if  the  defendant  had  entered  his  appearance  with 
the  clerk. 

A  written  admission  of  service  of  a  declaration 
relates  only  to  the  mode  of  serving,  and  does  not  in 
itself  amount  to  a  waiver  of  irregularity  as  to  the 
time  of  declaring. 

"D  EPLEVIN.  The  defendant's  attorney  gave 
Xli  general  notice  of  retainer  after  service  of 
the  summons  and  before  the  actual  return  or 
return  day  of  the  writ;  whereupon,  and  before 
the  actual  return  or  return  day.  the  plaintiffs 
declared,  and  the  defendant's  attorney  gave  a 
written  admission  of  the  service  of  the  decla- 
ration. 

Mr.  J.  Benedict,  for  the  defendant,  moved 
to  set  aside  the  declaration  as  premature,  con- 
tending that  it  was  irregular  *to  serve  [*363 
it  before  the  return  day  or  actual  return  of  the 
writ.  In  support  of  the  motion  he  cited  2  R. 
8.,  432,  sec.  11;  Id.,  435,  sec.  85;  Id.,  434.  sec. 
28;  Id.,  488,  sec.  20;  "Wilson  v.  William*.  1& 
Wend.,  581;  Craig  v.  Murdoch  et  al.,  12  Id., 
293:  Smith  v.  Bush,  2  Id.,  279;  Sawyer  v.  Wood, 
18  Id.,  631. 

Mr.  W.  McCall,  contra,  insisted  that  the 
plaintiffs  might  declare  at  any  time  after  gen- 
eral notice  of  retainer,  which,  by  the  26th 
Rule  of  this  court,  amounted  to  an  appearance. 
He  further  contended  that  the  irregularity,  if 
such  it  was,  was  waived  by  the  admission  of 
service. 

By  the  Court,  Cowen,  J.  The  admission 
of  service  goes  only  to  the  mode;  and  ought  not 
to  avail  as  a  waiver  of  irregularity  in  the  time 
of  declaring. 

But  the  answer  derived  from  the  notice  of 
retainer  is  conclusive.  Such  a  notice  has,  by 
Rule  26,  the  effect  of  an  appearance  the  same 
as  if  the  defendant  had  actually  entered  an  ap- 
pearance with  the  clerk.  This  may  be  done 
as  well  before,  as  after  the  return  day  of  the 
writ. 

Motion  denied. 

Cited  in-56  Barb,,  113 :  6  How.  Pr.,  234 ;  12  How. 
Pr.,  183 ;  6  Duer,  609 :  1  Co.  R.,  101. 


Ex  PARTE  GORDON. 

Practice —  Proh  ibition. 

Neither  a  writ  of  prohibition  or  mandamus  will 
lie  to  bring  under  review  the  proceedings  of  an  in- 
ferior court,  on  the  ground  of  their  being  erroneous 
merely. 

Accordingly,  where  a  motion  had  been  made  in  a 
court  of  C.  P.  to  quash  an  appeal  from  a  justice's 
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judgment,  on  the  ground  of  certain  irregularities, 
which  motion  was  there  denied ;  held,  not  a  case 
for  prohibition  against  further  proceedings  on  the 
appeal. 

A  N  appeal  having  been  taken  to  the  Chenan- 
li  go  C.  P.,  from  a  justice's  judgment,  the 
appellee  moved  in  that  court  to  quash  the  ap- 
peal, on  the  ground  of  divers  alleged  irregu- 
larities. The  C.  P.  denied  the  motion. 

This  court  was  now  moved  in  behalf  of  the 
364*]  appellee,  Gordon,  *for  a  writ  of  pro- 
hibition, forbidding  all  further  proceedings  in 
the  Court  of  C.  P. 

Mr.  E.  Quinn,  for  the  motion. 

By  the  Court,  Cowen,  /.  This  application 
is  without  precedent,  and  tlie  motion  is  denied, 
on  the  ground  that  the  writ  of  prohibition  will 
not  lie,  any  more  than  mandamus,  for  the  pur- 
pose of  reviewing  a  decision  of  an  inferior 
court  because  it  is  erroneous. 


KlMBALL  «.  MUNGER. 

Pi.  Fa — Delay  at  Plaintiffs  Bequest — Issue  of 
Subsequent  Fi.  Fas. — First  Dormant— Sale 
under  All — Application  of  Proceeds — Prema- 
ture Issue  0/Fi.  Fa.— Consent  of  Debtor— Set- 
off  of  Judgments. 

Where  &fl.  fa.  on  a  judgment  in  this  court  was 
delivered  to  the  sheriff  in  June,  under  which  he 
levied  upon  goods  of  the  defendant,  leaving  them  in 
the  possession  of  the  latter,  but,  in  consequence  of 
the  plaintiff's  directions  to  the  sheriff  not  to  sell  un- 
less forced  to  do  so  by  subsequent  judgments,  noth- 
ing further  was  done  until  October  following,  when 
two  other  writs  of  ft.  fa.  from  the  C.  P.  were  deliv- 
ered to  the  sheriff  against  the  same  defendant;  held, 
that  the  fl.  fa.  in  this  court  was  dormant  as  against 
the  others. 

And  the  sheriff  having  subsequently  sold  on  all 
three  of  the  writs,  held  further,  that  this  court  had 
power,  on  motion  of  the  plaintiff  in  the  C.  P.,  to 
prevent  the  sheriff  from  applying  any  of  the  pro- 
ceeds upon  the  dormant  fl.  fa.  until  the  others  were 

A  ft.  fa.  may  be  issued  before  the  expiration  of 
thirty  days  from  the  entry  of  judgment,  by  consent 
of  the  execution  debtor ;  and  he  may  so  consent 
despite  third  persons. 

Whether  a  person  other  than  the  party  against 
whom  a  ft,,  fa.  is  issued  can,  in  any  case,  avail  him- 
self of  the  objection  that  it  issued  prematurely, 
qucere. 

This  court  has  power,  on  motion,  to  direct  a  judg- 
ment in  the  C.  P.,  or  a  justice's  judgment,  to  be  set 
off  against  a  judgment  in  this  court.  j&sgj 

Citations— 8  Cow.,  126 ;  3,Wend.,  331;  Harbour,  L. 
Set-off,  36,  37. 

TUDGMENT  in  this  cause  was  recovered  in 
J  the  Supreme  Court  against  the  defendant, 
and  June  18,  1841,  &fi.  fa.  wac  issued  to  the 
sheriff  of  Columbia,  who  made  a  levy  upon 
the  goods  of  the  defendant  and  left  them  in 
his  possession.  Soon  after,  the  plaintiff  di- 
rected the  sheriff  not  to  proceed  to  sell  unless 
forced  to  do  so  by  subsequent  judgments  until 
365*]  further  orders,  as  an  arrangement  *had 
been  made  which,  if  fulfilled  by  the  defendant 
would  prevent  a  sale.  Afterwards  one  McCagg 
obtained  two  judgments  on  bond  and  warrant 
against  the  same  defendant  in  the  Columbia  C. 
P.,  and  issued  executions  thereon  Oct.  14 
1841,  before  the  expiration  of  thirty  days  from 
the  rendition  of  the  judgments.  These  execu 

lions  were  delivered  to  the  same  sheriff  who 
soon  after  advertised  and  sold  the  goods  under 

all  three  of  the  executions. 
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Mr.  J.  Gaul,  Jr.,  moved,  in  behalf  of 
VIcCagg,  that  the  execution  in  this  cause  be 
>ostponed  to  the  two  executions  in  the  C.  P., 
ind  that  the  proceeds  of  the  sale  be  first  ap- 
)lied  upon  the  latter.  He  insisted  that  Kim- 
)all's  execution  had  become  dormant  in  the 
hands  of  the  sheriff,  and  cited  Storm  v.  Woods, 
11  Johns..  110;  Kellogg  v.  Griffin,  17  Id.,  274; 
Rew  v.  Barber.  3  Cow.,  272. 

Mr.  M.  T.  Reynolds,  contra,  cited  Howell 
v.  Alkyn,  2  Rawle,  282;  Power  v.  Van  Buren, 
7  Cow.,  560;  Grah.  Pr.,  2d  ed.,  382-384,  and 
cases  cited.  He  contended  that  McCagg's  exe- 
cutions were  void,  having  been  issued  within 
hirty  days  from  the  rendition  of  the  judg- 
ments. Sess.  L.  of  1840,  p.  334,  sec.  24.  He 
!urther  insisted  that  this  court  could  not  inter- 
fere, on  motion,  between  judgments  rendered 
;n  different  courts.  That  the  only  remedy  was 
t>y  a  suit  at  law  against  the  sheriff  for  a  false 
return. 

Mr.  Gaul,  in  reply.  The  statute  which 
denies  the  right  of  issuing  ay?,  fa.  until  the  ex- 
piration of  thirty  days  from  the  docketing  of 
the  judgment  was  intended  for  the  benefit  of 
the  judgment  debtor;  it  confers  upon  him  a 
personal  privilege  of  which  he  alone  can  take 
advantage.  This  court  has  power,  on  motion, 
to  set  aside  the  execution  in  this  cause,  or  pro- 
nounce it  dormant. 

By  the  Court,  Co-wen,  J.  No  doubt, 
on  the  facts  stated,  the  execution  in  this 
court  is  dormant  in  respect  to  those  in  the 
*C.  P. ;  and  the  main  question  is,  [*366 
whether  we  have  jurisdiction  to  declare  the 
preference  of  the  latter  in  this  summary  way. 
We  have  no  direct  control  over  the  parties  in 
the  C.  P.  executions,  nor  of  the  sheriff,  who, 
in  respect  to  them,  is  an  officer  of  the  C.  P. ; 
but  we  have  control  over  the  plaintiff  Kimball, 
against  whom  McCagg  moves,  and  also  over 
the  sheriff  in  respect  to  the  execution  on  the 
judgment  in  this  cause.  McCagg  voluntarily 
submits  himself  to  our  order;  and  it  will  be 
enough  for  the  sheriff 's  purposes,  if  he  be  pro- 
tected against  an  action  at  the  suit  of  Kimball. 
He  will  be  so  protected  by  our  order  that  he 
appropriate  none  of  the  proceeds  to  the  satis- 
faction of  KimbaH's  execution  till  the  others 
be  satisfied.  McCagg  may,  I  think,  take  a  rule 
to  that  effect.  The  case  is  like  that  of  a  party 
coming  to  set  off  his  judgment  in  the  C.  P. 
against  a  judgment  in  this  court.  This  is  often 
done;  and  we  have  even  extended  the  same 
practice  to  judgments  in  a  justice's  court.  See, 
Etcen  v.  Terry,  8  Cow.,  126;  Story  v.  Patten, 
3  Wend..  331;  Barbour,  Set  off ,  36.  37,  and 
cases  cited. 

It  is  objected  that  the  two  executions  in  the 
C.  P.  issued  before  thirty  days  from  the  time 
of  entering  the  judgments  respectively  had  ex- 
pired, in  violation  of  the  statute  allowing  that 
time.  What  this  objection  might  amount  to 
were  it  urged  by  Munger  it  is  not  necessary  to 
say,  for  he  makes  an  affidavit  in  support  of 
this  application,  and  has  evidently  consented 
that  the  executions  might  go  within  the  time; 
at  least  he  has  waived  the  irregularity.  The 
statute  enlarging  the  time  for  issuing  execution 
was  intended  for  the  exclusive  benefit  of  the 
debtor.  It  belongs  to  our  system  of  delaying 
creditors  and  exempting  property  from  their 
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executions  for  the  ease  of  the  debtor.  He  may 
waive  all  legal  delays  and  exemptions  in  de- 
spite of  third  pci Mm-. 

Rule  accordingly. 

Cited  ln-6  Hill,  880 ;  7  N.  Y.,  199 :  46  N.  Y..  104 :  49 
N.  Y.,  808;  94  N.  Y.,  47;  2  Barb.,  308;  a  Barb..  409; 
11  Barb..  484 ;  4  How.  Pr..  15:  5  Abb.  Pr.,  479;  12  Leg, 
Obs.,  106;  89  N.  J.  L.,241 ;  46  Am.Dec.,481;3Ga.,  249. 


367*]  *Ex  PARTE  BRAUDLACIIT. 

Writ  of  Prohibition — Office  of— Discretion. 

The  office  of  a  writ  of  prohibition  is  to  prevent 
courts  from  going  beyond  their  Jurisdiction  in  the 
exercise  of  judicial  power. 

Prohibition  will  in  no  case  lie  to  an  Inferior  court 
to  restrain  the  issuing  of  an  execution ;  for  this  is  a 
ministerial,  not  a  judicial  act. 

This  court  has  a  discretion  to  grant  or  deny  a  writ 
of  prohibition;  and  semble,  that  like  mandamus, 
</uo  warranto  and  cert torari.  it  ought  not  to  issue  in 
a  case  where  the  party  has  a  complete  and  adequate 
remedy  in  some  other  and  more  ordinary  form. 

Cltations-1  Hill.  195, 198,  201,  674, 675 ;  2  Hill,  10, 13, 
14.  27,  28,  45,  46 ;  2  Chit.  Gen.  Pr.,  355,  35tf,  Am.  ed., 
1835 :  Dudl.  Law  Rep.,  101,  107, 108 :  2  Nott  &  McC., 
41!»,  423;  2  Wend.,  287  ;  7  Wend.,  518 ;  19  Wend.,  154, 
15tt ;  21  Wend.,  20,  22 ;  23  Wend.,  284,  461. 

MOTION  for  prohibition  to  the  Marine  Court 
of  the  City  of  N.  Y.  In  August  last  a  judg- 
ment was  rendered  in  favor  of  Ranch  against 
the  relator  by  the  justices  of  the  Marine  Court 
of  the  City  of  N.  Y.  The  relator,  who  was 
defendant  in  the  Marine  Court,  removed  the 
cause  by  certiorari  to  the  Superior  Court;  after- 
wards the  plaintiff,  Ranch,  applied  to  one  of 
the  justices  of  the  Marine  Court  for  an  execu- 
tion, offering  as  security  the  refunding  bond 
required  by  the  statute.  2  R.  L.  of  1818,  p. 
390.  The  defendant  thereupon  applied  to  the 
circuit  judge  of  the  first  circuit  to  allow  a  writ 
of  prohibition,  which  he  declined;  and  an  ap- 
peal was  brought  to  this  court.  It  was  insisted 
that  the  statutes,  2  R.  L.,  396,  sec.  140,  and 
Sess.  L.  of  1837,  p.  538.  sees.  2,  3,  gave  power 
to  order  execution  to  the  Superior  Court  only. 
Also,  that  the  bond  was  not  in  the  form  re- 
quired by  the  statute. 

Mr.  P.  J.  Joachimssen,  for  the  relator. 

.'//•.  A.  Watson,  contra. 

By  tJie  Court,  Cowen,  /.  By  the  statutes 
cited,  the  power  to  order  execution,  on  security 
being  given  in  a  prescribed  form,  belongs  either 
to  the  Marine  Court  or  the  Superior  Court. 
This  is  not  denied;  though  it  is  made  a  ques- 
tion to  which.  If  the  former,  and  the  bond  be 
in  proper  form,  of  course  no  objection  can 
3O8*J  be  raised  in  *any  way.  If  all  jurisdic- 
tion were  taken  away  from  the  Marine  Court 
by  the  certiorari,  and  the  power  to  issue  exe- 
cution confided  by  the  statutes  to  the  Superior 
Court  only,  then  the  act  of  the  Marine  Court 
would  be  irregular  and  void;  and,  if  it  were 
judicial,  prohibition  would  lie.  But  it  is  not 
judicial;  and  we  might  as  well  be  called  on  K 
prohibit  a  sheriff  from  executing  a  writ  of  re 
plevin,  because  he  had  not  taken  a  bond.  The 
office  of  a  prohibition  is  to  prevent  courts  from 
going  beyond  their  jurisdiction  in  the  exercise 
of  judicial,  not  ministerial  power.  Otherwise 
we  might  be  called  on  to  send  the  writ  when- 
ever a  justice  of  the  peace  was  about  to  issue 
civil  or  even  criminal  process  irregularly.  Nor, 
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for  the  reason  already  mentioned,  Is  it  the  of- 
fice of  a  prohibition  to  correct  the  informality 
of  the  bond.  The  following  authorities  will 
be  found  to  sustain  the  distinction  upon  which 

1  proceed:  People  v.  Supervisors  of  Queens  1 
Hill,  201;  2  Chit.  Gen.  Pr.,  855,  856.  Am.  ed. 
of  1885;  State  v.  Hopkins,  Dudl.  L.  R.  (S.  C.), 
101,   107,  108.     And  see.  People  v.  Tompkins' 
Oen.  Sess.,  19  Wend.,  154,  156;  People  v.  Sew- 
ard,  7  Wend.,  518;  Matter  of  Mount  Morris 
Square,  2  Hill,  14,  28.     In  the  last  cited  case, 
pp.  107,  108,  Johnson,  Chancellor,  lays  down 
the  rule  thus:  "When  the  facts  are  ascertained 
and  the  subordinate  tribunals  exercising  ju- 
dicial power  err  on  the  question  of  jurisdic- 
tion, that  is  ground  for  a  prohibition."  I  have 
seen  no  case  which  goes  further;  and  I  venture 
to  say  that  no  well  considered  case  does. 

There  is  no  color  for  saying  that  the  act  of 
issuing  an  execution  is  judicial.  The  refund 
ing  bond  is  to  be  in  a  certain  form;  and  if  the 
security  be  satisfactory,  the  court  have  no 
more  discretion  in  granting  or  denying  the  ex- 
ecution than  would  a  clerk  or  attorney  in  a 
court  of  record,  after  the  expiration  of  the 
thirty  days  from  the  rendition  of  judgment. 

There  is  the  less  reason  in  this  case,  for  re- 
sorting to  a  prohibition,  because  the  party 
claiming  to  be  aggrieved  has  *other  [*36O 
remedies  entirely  effectual.  If  the  execution 
sought  for  shall  turn  out  to  be  void,  the  justice 
and  parties  may,  should  a  levy  take  place,  be 
proceeded  against  as  trespassers;  if  issued  in 
defiance  of  the  certiorari,  the  proceeding  will 
be  punishable  as  a  contempt.  The  writ  of 
prohibition,  like  mandamus,  quo  warranto  or 
certiorari,  ought  not  to  issue  where  there  are 
other  remedies  perfectly  adequate.  For  the 
rule  on  this  subject  and  its  exceptions,  see 
Storm  v.  Odell,  2  Wend.,  287:  McOulloughv. 
Mayor,  etc.,  of  Brooklyn,  23  Wend.,  461;  Ex 
parte  Mayor,  etc.,  of  Albany,  Id.,  284;  People  v. 
Judges  of  Oneida  C.  P.,  21  Id.,  20,  22;  People 
v.  Supervisors,  1  Hill,  195, 198;  Peoplev.  Covert, 
Id.,  674,  675;  People  v.  Mayor,  etc.,  of  N.  Y.,  2 
Hill.  10. 18;  Matter  of  Mount  Moivis  Square,  Id. , 
13,  27,  and  the  English  cases  cited  by  Cowen, 
J.,  at  the  latter  page;  Ex  parte  Lynch,  Id.,  45, 
46,  and  n.  a.  We  have  a  discretion  to  grant 
or  deny  the  writ;  Qantt,  J. ,  in  State  v.  Hundatt, 

2  Nott  &  McC.,  419,  423;  and  it  would,  I  ap- 
prehend, in  general,  be  a  very  good  reason  for 
denying  it,  that  the  party  has  a  complete  rem- 
edy in  some  other  and  more  ordinary  form. 

Motion  denied,  with  costs. 

Writ  of  prohibition— Office  of.  Cited  in-flO  N.  Y., 
87 ;  36  Barb.,  348  ;  23  How.  Pr.,  446 ;  29  How.  Pr..  177 : 
42  How.  Pr.,  158 ;  57  How.  Pr..  430 :  14  Abb.  Pr.,  274  ; 
19  Abb.  Pr.,  187 ;  2  Co.  R..  54 ;  18  Minn.,  246  ;  19  Minn., 
131 :  38  Mo.,  U01 :  41  Mo.,  60. 

Discretion  of  court  to  grant  or  deny  writ.  Cited 
in-89  N.  Y.,  156 :  43  Barb.,  280 ;  28  How.  Pr.,  477;  81 
How.  Pr.,  239 ;  18  Abb.  Pr.,  440,  441 : 19  Minn.,  131 ;  28 
Minn.,  164. 


Ex  PARTE  QUACKENBU8H. 

Conxtitutional  Law — Special  Elections — Statute 
Authorizing. 

The  Statute 2  R.  8.,  341,  sec.  43,  2d  ed.,  authorizing 
special  elections  to  supply  vacancies  In  certain  town 
offices,  does  not  extend  to  the  office  of  justice  of 
the  peace. 
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The  Constitution  withholds  from  the  Legislature 
the  power  of  providing  for  the  election  of  justices 
of  the  peace,  except  at  an  annual  town  election. 

rFHE  relator  obtained  judgment  before  J.  L. 
J.  Stevens,  who  was  elected  to  the  office  of 
justice  of  the  peace  of  the  Town  of  Cicero, 
Onondaga  Co.,  at  a  special  town  meeting 
called  by  the  town  clerk  to  supply  a  vacancy 
in  the  said  office  occasioned  by  the  resignation 
Mr.  Walkup.  The  meeting  was  called  within 
eight  days  after  the  resignation,  and  held  April 
37O*]  29,  1841,  several  weeks  after  the  *an- 
nual  town  election.  Stevens  took  the  oath  of 
office,  and  acted  as  justice  for  several  months, 
when  he  was  advised  that  his  election  was  in- 
valid, after  which  time  he  declined  further  to 
act  as  justice,  and  refused  to  issue  an  execu- 
tion upon  the  judgment  rendered  by  him  in 
favor  of  the  relator. 

Mr.  G.  Lawrence,  for  the  relator,  moved 
for  a  mandamus  to  compel  Stevens  to  issue  ex- 
cution.  He  referred  to  the  Act  of  May  4, 
1839,  Sess.  L,  of  1839,  p.  545,  now  incorporated 
into  the  Revised  Statutes,  1  R.  S.  337,  sec  11, 
2d  ed.,  which  provides,  that  justices  shall  be 
elected  at  the  times  and  in  the  manner  pre- 
scribed for  electing  supervisors.  Supervisors 
are,  in  general,  to  be  elected  at  the  annual 
town  meeting;  1  R.  S.,  336,  sec.  2,  2ded.;  and 
in  case  of  their  refusal  to  serve,  death,  resig- 
nation, etc.,  the  vacancy  is  to  be  supplied  by  a 
special  town  meeting,  called  as  the  one  was 
which  elected  Stevens.  1  R.  S.,  341,  sec.  43, 
2d  ed.  If  justices  are  to  be  elected  at  the  times 
and  in  the  manner  of  electing  supervisors,  there 
is  scarcely  room  for  doubting  the  validity  of 
Stevens'  election.  This  must  result  from  a 
fair  construction  and  application  of  the  stat- 
utes referred  to. 

But  it  will  be  said  the  Constitution  requires 
justices  to  be  elected  at  an  "annual  election;" 
1  R.  S.,  50,  2d  ed. ;  and  hence,  if  the  Legisla- 
ture have  provided  for  special  elections  to  be 
held  at  other  times, that  provision  is  so  far  void, 
as  contravening  the  fundamental  law.  This 
view  proceeds  upon  an  erroneous  interpreta- 
tion of  the  Constitution.  The  latter  is  silent 
as  to  the  mode  of  filling  vacancies.  It  declares 
that  justices  shall  be  elected  by  ballot,  etc.,  "in 
such  manner  as  the  Legislature  shall  direct." 
We  submit,  that  a  fair  construction  of  the 
Constitution  will  leave  the  Legislature  full  con- 
trol over  the  subject  of  supplying  vacancies; 
and  that  they  may  authorize  special  elections 
for  such  purpose. 

This  view  has  evidently  prevailed  in  most 
if  not  all  of  the  legislation  which  has  taken 
place  under  the  constitutional  provision  in 
question.  In  1827  an  Act  was  passed  directing 
37  1*]  *that  justices  should  be  elected  at  the 
time  and  in  the  mode  provided  for  the  election 
of  members  of  the  Assembly,  etc.  See,  1  R.  S., 
127,  sec.  1,  1st  ed.  It  was  subsequently  enact- 
ed that  when  a  new  town  should  be  erected, 
an  election  for  justices  should  be  held  at  the 
next  general  election,  unless  a  special  election 
should  be  directed  by  law.  1  R.  S.,  101,  sec. 
48,  2d  ed.  This  Act  contains  a  strong  recogni- 
tion of  the  power  now  claimed  for  the  Legis- 
lature, viz. :  to  authorize  special  elections  to 
supply  vacancies  ;  and  by  the  Act  of  May  4, 
1839,  already  referred  to,  that  the  power  was 
not  only  recognized,  but  directly  exerted.  The 
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Legislature,  moreover,  have  exerted  this  pow- 
er by  authorizing  special  elections  to  be  held 
in  particular  towns.  One  instance  is,  the  Act 
of  April  18,  1839,  Sess.  L.  of  1839,  pp.  263,  264, 
providing  for  a  special  election  of  justices  in 
certain  towns  of  Onondaga  Co.  Such  has  been 
the  legislative  construction  of  the  Constitution, 
and  such  we  contend  should  be  its  judicial  con- 
struction. 

Mr.  D.  Pratt,  contra.  The  Act  of  May  4, 
1839,  was  simply  intended  to  carry  into  effect 
the  clause  amending  the  Constitution,  by  pre- 
scribing the  manner  of  election,  viz.:  by  bal- 
lot; and  the  phrase  "at  the  times,"  was  not  in- 
tended to  give  the  Legislature  any  power  ex- 
cept what  is  expressly  conferred  by  the  Con- 
stitution, which  requires  that  justices  shall  be 
elected  at  the  annual  town  election.  The  sec- 
tion of  the  statute  which  authorizes  the  call- 
ing of  special  town  meetings  to  fill  vacancies 
in  certain  offices,  1  R.  S.,  341,  sec.  43,  2d  ed., 
particularly  enumerates  the  officers  who  may 
be  chosen  at  such  special  election;  and  justices 
of  the  peace  are  not  among  the  number.  The 
Legislature  may  fix  the  time  of  holding  an- 
nual town  meetings,  and,  when  fixed,  the  Con- 
stitution requires  that  justices  must  be  elected 
at  such  annual  meetings.  It  is  doubtful,  to  sav 
the  least,  whether  the  Legislature  have  the 
right  to  pass  an  Act  authorizing  a  special  town- 
meetiug  to  fill  a  vacancy  in  the  office  of  jus- 
tice. But  whether  this  be  so  or  not,  is  perfect- 
ly immaterial,  as  it  is  enough  for  our  purpose 
that  *there  is  no  authority,  under  any  [*372 
existing  law,  for  calling  special  town  meetings 
to  fill  vacancies  in  the  office  in  question.  The 
election  of  Stevens  was,  therefore,  void,  and 
the  motion  fora  mandamus  should  be  denied. 

By  the  Court,  Cowen,  J.  I  have  considered 
the  question  presented,  and  am  of  opinion  that 
the  language  of  the  clause  amending  the  Con- 
stitution withholds  power  from  the  Legislature 
to  provide  for  the  election  of  justices  of  the 
peace  except  at  the  times  of  the  annual  town 
elections,  as  these  shall  be  fixed  by  law.  The 
words  "  in  such  manner,"  etc.,  have  no  refer- 
ence to  time,  but  only  to  the  mode  of  ballot- 
ing, etc.  Nor  do  I  think  the  statutes  cited  by 
Mr.  Lawrence  were  intended  to  authorize  the 
calling  of  special  town  meetings  to  elect  jus- 
tices. 

Motion  denied. 

Cited  in-95  N.  Y.,  129. 


MOOT  v.  PARKHURST. 

Pi'actice  on  Obtaining  Writ  of  Error. 

The  certificate  of  a  judge  of  the  C.  P.  required  by 
the  Act  of  May  26, 1836.  Sess.  L.  of  1836,  p.  794,  sec.  2, 
with  a  view  to  a  writ  of  error  in  a  cause  originating 
in  a  justice's  court,  is  regular,  though  obtained  be- 
fore the  filing  of  the  judgment  record. 

But  where  the  certificate  is  not  obtained  within 
thirty  days  after  the  filing  of  the  judgment  record, 
the  writ  of  error  will  be  quashed,  though  the 
plaintiff  in  error  was  not  notified  of  the  fact  of  the 
record  having  been  filed.  See  n.  a. 

Semhle,  however,  that  if  the  practice  of  the  de- 
fendant in  error  with  respect  to  filing  the  record 
has  been  fraudulent,  and  with  the  direct  object  of 
defeating  the  writ,  the  plaintiff  in  error  may  be  re- 
lieved upon  terms.  See  n.  a. 

The  court  has  no  dispensing  power  in  respect  to 
the  time  prescribed  by  statute  for  the  doiner  of  an 
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act,  and  cannot  enlarge  it :  though  it  is  otherwise  In 
r.-s;'.  i-t  to  turn-  as  .|i-|M-n<liiuf  mi  inriv  court  nilrsor 
practice.  Seen.  a. 

A  writ  of  error  having  been  allowed  with  the 
tc*te  and  return  in  blank,  the  former  was  filled  up 
with  a  day  subsequent  to  the  allowance:  held.  I  r- 
rvgular,  but  amendable  on  terms. 

Semitic,  that  a  writ  of  error  upon  a  Jnoffmeot 
signed  in  vacation  is  regular,  though  returnable  be- 
for.-  tin-  judgment  isactually  filed  of  record,  pro- 
373*]  vided  *it  be  returnable  after  the  day  to  which 
the  judgment  relates,  viz.:  The  first  day  of  the  next 
preceding  term.  See  n.  b. 

Whether  a  writ  of  error  returnable  before  the  day 
to  which  the  judgment  on  which  it  is  brouirht  re- 
lates, is  amendable  under  our  statute,  quaere.  See 
n.  b. 

Citation— Laws,  1836,  p.  794,  sec.  2. 

MOTION  to  quash  writ  of  error.  The  cause 
originated  in  a  justice's  court,  and  after 
judgment  there,  was  carried  into  the  Madison 
C.  P.,  where  judgment  was  rendered  for  Moot. 
Parkhurst  sued  out  a  writ  of  error;  and  a  mo- 
tion was  now  made  in  behalf  of  Moot  to  quash 
the  writ  on  affidavits  which  established  the 
following  grounds,  viz.:  1.  The  certificate  of 
the  judge  required  by  the  Act  of  May  26, 1836, 
Sess.  L.  of  1836,  p.  794,  sec.  2,  was  applied  for 
and  granted  prior  to  the  filing  of  the  judgment 
record;  2.  The  writ  was  allowed  with  the  tesle 
aud  return  in  blank;  3.  The  teste  finally  insert 
? d  was  of  a  day  subsequent  to  the  allowance; 
4.  The  return  day  finally  inserted  was  before 
judgment  record  was  signed  or  filed  in  the 
court  below,  though  after  the  first  day  of  the 
term  next  preceeding  the  signing,  etc.,  which 
took  place  in  vacation. 

Mr.  W.  H.  Kinney,  for  the  motion. 

Messrs.  Barlow  and  Spencer,  contra. 

By  the  Court,  Nelson,  Ch.  J.  By  the  Act  of 
May  26.  1836,  Sess.  L.  of  1836,  p.  794,  sec.  2, 
the  first  judge,  etc.,  may,  on  application  of  the 
party  aggrieved,  "at  any  time  within  thirty 
days  after  the  record  of  judgment  shall  have 
been  filed,  grant  a  certificate,"  etc.  The  object 
of  this  provision  was  to  fix  a  limitation  of  time 
after  which  the  certificate  should  not  be  grant- 
ed. But  I  can  see  no  objection  to  the  giving  of 
it  at  any  time  after  the  trial,  provided  it  be  not 
delayed  beyond  thirty  days  from  the  filing  of 
the  judgment  record. (a)  Theactof  granting  the 
374*]  certificate  *is  in  no  way  connected  with 
or  dependent  upon  the  entry  of  judgment.and 

(a)  If  no  certificate  be  obtained  within  thirty  days 
after  filing  the  Judgment  record,  the  writ  of  error 
will  be  quashed:  and  it  will  be  no  answer  to  the  mo- 
tion to  quash,  that  the  plaintiff  in  error  had  not  no- 
tice of  the  filing:  of  the  record.  Where,  however, 
there  has  been  a  fraudulent  filing  of  the  record  with 
the  direct  object  of  defeating  the  writ,  it  seems  the 
plaintiff  in  error  may  be  relieved  on  terms.  Clark  v. 
McClaughry,  22  Wend..  827.  And,  in  general,  where 
an  act  is  required  to  be  done  by  statute  within  a 
given  number  of  days,  the  court  nave  no  dispensing 
power,  and  cannot  enlarge  it ;  though  it  is  other- 
wise in  respect  to  time  as  depending  on  the  mere 
rules  or  practice  of  the  court.  The  distinction  to  be 
observed  on  this  subject  was  pointed  out  by  Marcy, 
J.,  in  Jackson,  ex  (Jem.  Bleecker,  v.  Wiseburn,  6 
Wend..  136,  thus :  "  It  is  the  ordinary  course  of  the 
court  to  enlarge  the  time  to  plead,  or  other  time 
prescribed  for  any  purpose  by  the  rules  or  practice 
of  the  court:  but  neither  a  commissioner  in  vaca- 
tion nor  the  court  in  term  can  enlarge  the  time 
within  which  an  act  is  to  be  done,  when  such  time 
is  regulated  by  statute.  The  rules  and  practice  of 
the  court  being  established  by  the  court,  may  be 
made  to  yield  to  circumstances,  to  promote  the 
ends  of  Justice.  Not  so  as  to  a  statute;  it  is  un- 
bending, requiring  implicit  obedience  as  well  from 
the  court  as  from  its  suitors." 
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the  earlier  the  application  is  made  to  the  judge 
the  better,  it  is  to  be  presumed,  will  be  his 
means  of  determining  the  propriety  of  granting 
it.  as  he  can  then  probably  recolle*ct  the  details 
of  the  case  more  accurately  than  at  any  subse- 
quent period. 

The  writ  was  improperly  allowed  before  be 
ing  filled  up,  and  is  clearly  irregular  in  having 
been  allowed  before  the  te»te  ;  that  is.before  it 
bad  a  legal  existence.  The  plaintiff  in  error 
may,  however,  amend  on  payment  of  costs. 

Ordered  accordingly. (p) 

(b)  The  point  that  the  writ  of  error  was  return- 
able before  the  day  on  which  judgment  was  actu- 
ally signed  and  filed  of  record,  seems  not  to  have 
been  directly  passed  upon  by  the  Chief  Justice ;  and 
would  probably  be  regarded  as  sufficiently  answered 
by  the  fact,  that  the  return  day  was  after  the  com- 
mencement of  the  term  next  preceding  the  filing  of 
the  record.the  latter  having  taken  place  in  vacation. 
Mr.  Graham  seems  to  favor  the  notion  that  the  writ 
should  be  returnable  after  judgment  record  actually 
filed,  etc.  Grab.  Pr.,  947, 2d  ed.  But  in  Hill  v.  Tebb.l 
N.  R.,  2tt8,the  writ  was  returnable  June  16,and  judg- 
ment was  not  signed  till  two  days  afterward ;  and 
the  court  sustained  the  proceedings  on  the  ground 
that  the  judgment,  when  signed,  related  back  to 
June  14,  which  was  the  first  day  of  the  term,  and 
consequently  was  prior  in  date  to  the  day  on  which 
the  writ  was  returnable.  See,  also,  Somerville  v. 
White,  5  East,  145 ;  Arnold  v.  Sandford,  14  Johns., 
417.  Further  as  to  this  general  doctrine  of  relation, 
see  Lusk  v.  Hastings.  1  Hill,  056,  660,  and  Bragner  v. 
Langmead,  7  T.  K.,  20. 

A  writ  of  error  was  not  amendable  at  common 
law ;  Thompson  v.  Crocker,  1  Salk.,  49  ;  S.  C.,  1  Ld. 
Itaym.,  564 ;  Walker  v.  Stokoe,  1  Ld.  Raj  m.,  71;  and 
even  under  the  somewhat  liberal  provisions  of  5 
Geo.  I.,  eh.  13,it  was  held, that  if  the  writ  were  made 
returnable  before  judgment  given  (f.  «.,  the  day  to 
which  it  relates),  it  was  a  fault  which  could  not  be 
cured  b}' amendment.  Wilson  v.  Ingoldsby,  2  Ld. 
Raym.,  1179:  Canning  v.  Wright,  Id.,  1531 ;  8.  C.,  2 
Str.,  807:  Kejindoz  v.  Randolph.  Id..  834;  Vice  v. 
Burton,  Id.,  891 ;  and  see,  Arden  v.  Lamley,  Barnes, 
250. 

Whether  a  defect  of  this  character  would  be 
amendable  under  our  statute,  2  R.  S..  424,  sec.  1,  et 
seq.,  qucere.  See,  as  to  the  construction  of  this  stat- 
ute, the  observations  of  Bronson,  J.,  in  Parke  v. 
Heath,  15  Wend.,301 :  People  v.  Superior  Court,  etc.. 
18  Id.,  675, 677. 
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Computation  of  Time — Statute — When  Sunday 
Excluded. 

Where,  in  replevin,  a  claim  of  property  was  inter- 
posed, pursuant  to  2  R.  S.,  432,  see.  13,  2d  ed.,  on 
Saturday ;  held,  that  the  next  day  being  Sunday,  it 
might  be  excluded  in  the  computation  of  the  time 
allowed  for  trying  the  claim,  and  that  therefore  a 
trial  on  the  next  succeeding  Tuesday  was  regular. 

Where  an  act  is  required  by  statute  to  be  done  in 
a  given  number  of  days  less  than  a  week,  an  inter- 
vening Sunday  may  be  excluded  in  the  computation 
of  the  time.  And  see  n.  b. 

This  rule,  though  occasionally  applied  in  mere 
matters  of  court  practice,  is  in  general  confined  to 
the  computation  of  statute  time.  See  n.  b. 

Where  the  time  fixed  by  statute  for  doing  an  act 
exceeds  a  week,  and  the  last  day  falls  on  Sunday, 
the  act  must  be  done  on  the  preceding  Saturday.  See 
n.  h. 

Otherwise,  where  the  time,  whether  more  or  less 
than  a  week,  is  fixed  by  rule  of  court  merely :  in 
which  case  the  act  may  be  done  on  the  following 
Monday.  See  n.  h. 

Where  the  last  day  for  performing  a  contract  falls 
upon  Sunday,  the  party  has  the  following  Monday 
on  which  to  perform.  See  ?i.  h. 

Otherwise,  as  to  contracts  where  days  of  grace  are 
allowed,  the  last  of  which  falls  on  Sunday.  See  n.  b. 


NOTE.  —  Computation  of  time  —  Sunday  —  Statute. 
See  People  v.  Luther,  1  Wend.,  43,  note ;  Jackson  v 
Richards,  2  Cai.,  343,  note. 
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If  Sunday  be  the  next  day  after  presentment  and 
protest  of  a  bill  or  note,  the  notice  of  protest  will 
be  in  time  if  sent  on  the  following  Monday.  See  n.  b. 

Citation— 2  Hill.  355. 

T)  EPLEVIN.  The  goods  were  taken  and  the 
-LI/  summons  served  on  Friday,  and  on  the 
next  day  the  defendant  interposed  a  claim  of 
property.  The  sheriff  immediately  gave  notice 
-37G*]  *to  the  attorneys  of  the  respective  par- 
ties, that  the  jury  to  try  the  claim  would  ap- 
pear before  him  on  the  next  Monday,  at  a  time 
and  place  specified  in  the  notice.  On  Monday 
the  defendant  appeared  before  the  sheriff,  and, 
after  showing  good  cause  by  affidavit, procured 
an  adjournment  of  the  trial  to  the  next  day, of 
which  the  plaintiff's  attorney  had  notice.  The 
jurv  appeared  at  the  time  and  place  of  ad- 
journment, tried  the  claim,  the  plaintiff  not 
appearing,  and  found  in  favor  of  the  defend- 
ant. A  motion  was  now  made  in  behalf  of  the 
plaintiff,  that  the  sheriff  deliver  the  property 
to  him  without  the  indemnity  required  by  stat- 
ute, 2  R.  8.,  432,  sec.  17,  2d  ed.,  on  the  ground 
that  the  adjournment  was  irregularly  made  to 
a  period  beyond  two  days  from  the  time  the 
•claim  of  property  was  interposed.  Id.,  sec.  13. 

Mr.  P.  J.  Joachimssen,  for  plaintiff. 

Mr.  C.  McVean,  for  defendant. 

By  the  Court,  Nelson,  Gh.  J.  The  statute 
means  two  law  days,  and  they  are  to  be  counted 
exclusive  of  the  day  on  which  the  claim  was 
made.  (See,  Bk.  of  Oswego  v.  Ives,  ante,  p.  355, 
and  cases  cited.)  In  this  case,  Sunday  inter- 

(ft)  The  same  rule  was  acted  on  in  Thayer  v.  Felt, 
4  Pick.,  354.  The  question,  which  there  arose  un- 
der a  statute  authorizing  the  adjournment  of  a  sale 
by  an  officer  "not  exceeding  three  days,"  was 
whether,  if  Sunday  intervened  before  the  last  day, 
the  adjournment  could  be  extended  to  three  days 
exclusive  of  Sunday.  The  court  held  that  it  might, 
and  Wilde,  J.,  delivering  the  opinion  of  the  court, 
said :  "If  Sunday  is  to  be  included,  it  must  follow 
that  if  a  sale  be  adjourned  on  Thursday,  Friday  or 
Saturday,  only  two  days  are  to  be  allowed  for  the 
purposes  of  the  adjournment,  as  on  Sunday  the 
transaction  of  all  secular  business  is  prohibited. 
We  cannot  think  that  this  would  be  a  reasonable 
construction  of  the  statute.  We  apprehend  the  in- 
tention of  the  Legislature  was,  .to  limit  the  time  of 
adjournment  to  the  shortest  period  within  which 
notice  might  be  conveniently  given,  and  prepara- 
tions made  for  the  adjourned  sale :  and  that  three 
business  daj*s  were  to  be  allowed  for  these  purposes. 
If  it  were  required  that  adjournments  should  only 
•be  made  from  day  to  day,  still  no  one  would  doubt 
that  an  adjournment  from  Saturday  to  Monday 
would  be  legal :  forevery  statute  must  have  a  rea- 
sonable construction."  The  court  were  careful  to 
confine  the  operation  of  the  rule  to  cases  where  the 
time  limited  was  less  than  a  week,  and  hence  they 
recognized  the  case  of  Alderman  v.  Phelps,  15  Mass., 
235,  observing  :  "  In  that  case  it  was  decided,  that 
where  the  thirty  days,  during  which  property  at- 
tached on  mesne  process  is  held  subject  to  execution, 
expires  on  Sunday,  the  lien  created  by  the  attach- 
ment does  not  continue  through  the  next  day.  This 
•construction  seems  applicable  to  every  statute 
wherein  the  time  limited  for  a  particular  purpose 
is  such  as  must  necessarily  include  one  or  more  Sun- 
days, unless  they  are  expressly  excluded,  or  the  in- 
tention of  the  Legislature  to  exclude  them  appears 
manifest.  But  it  does  not  follow  that  the  same  con- 
struction is  to  be  given  to  a  statute  wherein  the  time 
limited  is  less  than  a  week,  and  which,  therefore, 
may  or  may  not  include  Sunday." 

The  rule  established  in  the  principal  case  does  not, 
in  general,  govern,  except  in  the  construction  of 
statutes,  and  then  only,  as  it  seems,  where  the  time 
limited  is  less  than  a  week ;  though  it  has  been  ap- 
plied to'the  four  days  allowed  to  bail  in  zcirc  facias  to 
plead,  Wathen  v.  Beaumont,  11  East,  271;  and  to  rules 
for  judgment,  Id.,  n.  b;  but  not  to  rules  to  plead  in 

HILL  2. 


vened  between  the  day  on  which  the  claim  was 
interposed  and  the  day  of  trial,  and  was  prop- 
erly excluded  in  the  computation  of  time. (b) 
The  defendant  was  entitled  *to  two  [*377 
business  days.  The  proceedings  were  there- 
fore regular,  and  the  motion  must  be  denied. 
Motion  denied. 

Obiter— 8  How.  Pr.,  387. 

Cited  in-4  How.  Pr.,  31 ;  2  Sandf.,  132 ;  45  Mo.,  314. 
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Judgment  against  Partners — Service  on  One — 
Execution. 

On  a  judgment  recovered  against  two  defendants 
as  partners,  one  only  having  been  served  with  proc- 
ess and  appearing ;  held,  that  an  execution  in  due 
form  against  both  might  be  issued  before  the  expir- 
ation of  thirty  days  by  consent  of  the  defendant 
served  with  process,  no  collusion  between  the 
plaintiff  and  the  latter  being  shown. 

A  judgment  was  recovered  against  two  de- 
fendants as  partners,  process  having  been 
served  upon  one  only,  the  other  not  appearing 
in  the  suit.  Execution  was  issued  in  due  form 
against  both  defendants  before  the  expiration 
of  thirty  days  from  the  rendition  of  judgment. 

Mr.  A.  Taber.  in  behalf  of  the  defendant 
not  served  with  process,  moved  that  the  ex- 
ecution be  set  aside. 

Mr. Davis,  for  the  plaintiff,  showed 

by  affidavit  that  the  execution  was  issufcd  by 
consent  of  the  defendant  served  with  process. 

ordinary  cases,  Id.;  Asmole  v.  Goodwin,  2  Salk.,  624; 
Anonymous,  1  Str.,  86 ;  but  see  Ld.  Coningsby's  case, 
8  Mod.,  46,  contra ;  nor  to  the  .eight  days  given  to 
bail  to  render  their  principal,  Creswell  v.  Green,  14 
East,  537;  nor  to  the  four  days  within  which  to  move 
in  arrest  of  judgment.  Hales  v.  Owen,  2  Salk.,  625. 

In  the  construction  of  rules  of  court  in  respect  to 
time  for  pleading  and  other  mere  matters  or  prac- 
tice, it  is  well  settled  that  if  the  last  day  fall  on  Sun- 
day, the  party  has  the  whole  of  the  next  day  in 
which  to  perform  the  act  required.  See.  Rules  8. 
C..  No.  62;  Cock  v.  Bunn,  6  Johns.,  326;  Borst  v. 
Griffin,  5  Wend.,  81 ;  Anonymous,  1  Str.,  86 ;  Bullock 
v.  Lincoln,  2  Id.,  914  ;  Studley  v.  Sturt,  Id.,  782;  Lee 
v.  Carlton,  3  T.  R.,  642 :  Solomons  v,  Freeman,  4  Id., 
557 ;  Harbord  v.  Perigal,  5  Id.,  210 ;  Asmole  v.  Good- 
win, 2  Salk.,  624 ;  Shadwell  v.  Angel,  Burr.,  56  ;  1 
Sell.  Pr.,  95 ;  1  Arch.  Pr.,  117 ;  1  Tidd,  Pr.,  433 ;  Grab. 
Pr.,  220,  230,  713,  2d  ed. 

But  in  respect  to  the  construction  of  statutes,  the 
rule  is  otherwise  in  this  State.  Ex  parte  Dodge,  7 
Cow.,  147.  The  question  in  the  last  case  was,  wheth- 
er an  appeal  from  a  justice's  judgment  was  regular, 
if  brought  on  Monday,  where  the  time  limited  by 
the  statute  (10  days)  expired  on  the  day  before. 
This  court  held  that  it  was  not,  and  observed:  "Sun- 
day has,  in  no  case,  we  believe,  been  excluded  in  the 
computation  of  statute  time."  That  the  same  rule 
governs  in  Mass.,  see,  Alderman  v.  Phelps  and 
Thayer  v.  Felt,  cited  supra.  In  Pa.,  the  direct  con- 
trary seems  to  have  been  held.  Goswiler's  Estate,  3 
Pa.,  200;  and  see,  Sims  v.  Hampton,  1  Serg.  &  R.,  411. 

In  respect  to  bills  and  notes,  if  the  next  day  after 
presentment  and  protest  be  Sunday,  a  notice  to  the 
indorser  mailed  on  the  following  Monday  is  in  time. 
Howard  v.  Ives,  1  Hill,  263.  265.  When  days  of  grace 
are  allowed  on  a  bill  or  note,  and  the  third  day  falls 
on  Sunday,  it  is  payable  on  the  previous  Saturday. 
See,  Chit.  Bills,  410  a.  Am.  ed.  of  1839,  and  cases  there 
cited  in  n.  1,  per  Bronson,  J".,  in  Salter  v.  Burt,  20 
Wend..  205,  206.  Otherwise,  as  to  contracts  in  re- 
spect to  which  no  days  of  grace  are  allowed.  There, 
if  the  specified  time  for  payment  or  performance 
fall  on  Sunday,  the  debtor  has  the  following  Mon- 
day on  which  to  discharge  his  obligation.  Salter  v. 
Burt,  20  Wend.,  205-207 :  Avery  v.  Stewart,  2  Conn., 
69.  A  contrary  doctrine  has,  however,  been  held  in 
Md.  Kilgour  v.  Miles.  6  Gill.  &  J.,  268. 
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379*1     *By  the  Court,  Nelson.  Ch.  J.    The 

execution    was    regular,   no  collusion   being 
shown  between  the  plaintiff  and  the  defendant 
by  whose  consent  it  was  issued. 
Motion  denied. 
Cited  iu— 4  How.  Pr.,  15 ;  4  Boa..  880. 


LOUIS  v.  MITCHELL  ET  AL. 

Special  bail,  if  excepted  to,  must  each  justify  in  at 
least  double  the  amount  ordered. 

The  case  of  Cromelines  ads.  Beldens,  1  Wend.,  107, 
commented  on  and  explained. 

Citations— 1  Wend.,  107 ;  1  Arch.  Pr.,  86. 

JUSTIFICATION  of  bail.  The  amount  of 
J  bail  required  by  the  capias  issued  in  this 
cause  was  mitigated  by  the  Recorder  of  N.  Y. 
to  $1,000.  Special  bail  was  then  put  in,  and 
having  been  excepted  to,  were  allowed  by  the 
Recorder  to  justify  on  proof  of  their  being 
each  worth  the  sum  of  $1,000.  The  plaintiff 
objected  that  the  justification  was  insufficient, 
and  appealed  to  this  court. 

Mr.  P.  J.  Joachimssen,  for  plaintiff. 

Mr.  C.  Me  Vean,  for  defendants. 

By  the  Court,  Nelson,  Ch.  J.  The  settled 
practice  of  this  court  is  to  require  each  of  the 
bail  to  justify  in  double  the  amount  ordered. 
In  Cromelinetf  ads.  Beldens,  1  Wend.,  107,  this 
practice  was  departed  from,  but  the  case  was 
made  an  exception  to  the  general  rule  on  ac- 
count of  the  magnitude  of  the  demand;  and 
the  learned  judge  who  delivered  the  opinion 
of  the  court  expressly  repudiated  the  intention 
of  making  it  a  precedent  in  ordinary  cases. 
Perhaps  the  rule  of  the  K.  B.  in  England, 
which  requires  a  justification  to  the  extent  of 
only  £1,000  more  than  the  debt  sworn  to  when 
that  amounts  to  £1,000,  is  the  most  reasonable 
one;  1  Arch.  Pr.,  86;  but  we  have  not  adopt- 
ed it. 

38O*]  *There  is  certainly  more  reason  for 
requiring  a  justification  in  double  the  sum  or- 
dered, where  it  has  been  fixed  by  the  officer, 
than  in  a  case  where  the  amount  is  taken  from 
the  writ,  which  usually  states  thfe  indebtedness 
at  double  the  sum  really  claimed.  I  think  the 
justification  should  be  set  aside  and  taken  anew 
before  the  recorder;  but  as  the  error  was  made 
by  the  latter,  no  costs  are  allowed. 

Ordered  accordingly. 


.  IN  THE  MATTER  OF  THERIAT 

v. 
HART,  Sheriff,  etc. 

Levy  on  Goods  of  Tenant — Claim  of  Landlord — 
Revision  of  Statute — Change  in  Phraseology. 

Where  goods  of  a  tenant  are  taken  in  execution, 
the  landlord  can  only  claim  of  the  officer  rent  due 
at  the  time  of  the  levy,  and  not  such  as  falls  due 
afterward. 

A  mere  change  of  phraseology  in  the  revision  of 
a  statute  will  not  alter  the  law  as  previously  de- 
clared, unless  it  clearly  appear  that  such  was  the  in- 
tention of  the  Legislature.  See  n.  6. 

NOTE.— Revision  of  statute—Change  of  phraseology. 
See  Matter  of  Brown,  21  Wend.,  318,  note. 

892 


Citations-8  Anne,  ch.  14,  aec.  1 :  1  R.  I...  1813.  p. 
487,  *ec.  12 ;  1  M.  ft  8..  245 ;  Com.  Land.  &  Ten.,384 ; 
18  Johns.,  1 ;  3  Wend.,  450 ;  17  Wend.,  38 ;  1 H.  8..  737, 
sec.  12.  2d  ed. 

IN  May,  1841,  the  goods  of  one  Bergen  were 
levied  upon  by  virtute  of  a  fi.  fa.  issued 
upon  a  judgment  in  this  court,  fcov.  25  fol- 
lowing, the  goods  were  sold  by  the  sheriff, 
who  had  previously  been  served  by  Theriat 
with  an  affidavit  and  notice,  in  pursuance  of 
1  R.  8.,  737,  sec.  12,  2d  ed.,  claiming  that  he 
was  landlord  of  the  premises  on  which  the 
goods  in  question  were  when  levied  upon,  and 
that  a  certain  sum  became  due  to  him  as  rent 
Nov.  1  then  instant.  The  sheriff  refused  to  ap- 
propriate any  of  the  proceeds  of  the  sale  to  the 
payment  of  the  rent  claimed,  and  a  motion  to 
enforce  such  payment  was  now  made  in  behalf 
of  the  landlord. 

Mr.  S.  De  Witt,  for  the  motion. 

.'//•.  S.  Stevens,  contra. 

By  the  Court,  Nelson,  Ch.<  J.  Under  the 
statute  of  8  Anne,  ch.  14,  sec.  1,  from  which  1 
R.  L.  of  1813,  p.  437.  *sec.  12,  was  [*381 
taken,  it  was  held,  that  the  landlord  could  only 
claim  rent  due  at  the  time  of  the  levy.  Hot- 
kins  v.  Knight,  1  Maule  &  S.,245.  Com.  Land. 
&  T.,  394  ;  Trappan  v.  Morie,  18  Johns.,  1  ; 
Beekman  v.  Lansing,  3  Wend.,  450;  Van  Rens- 
selaer  v.  Quackenboss,  17  Id.,  38.  Though  the 
language  of  the  Revised  Statutes,  1  R.  8.,  787, 
sec.  12,  2d  ed.,  varies  somewhat  from  the  old 
law, (a)  there  is  no  reason  for  believing  that  the 
Legislature  intended  to  change  the  settled  rule 
on  this  subject(ft) — a  rule  which  was  reasona- 
ble and  just  as  respects  both  the  landlord  and 
judgment  creditor — nor  do  I  think  a  fair  inter- 
pretation of  the  statute  will  lead  to  such  a  re- 
sult. I  am  of  opinion,  that  according  to  the  le- 
gal import  of  the  statute  now  in  force,  the 
rent  claimed  must  be  due  at  the  time  of  the 
levy.  The  motion  should,  therefore,  be  denied 
with  costs. 

Motion  denied. 

Cited  in-1  Denio,  642 :  5  N.  Y..  467 :  9  N.  Y.,  363 :  24 
N.  Y.,  424  ;  49  N.  Y.,  370 :  73  N.  Y.,  362;  7  Barb..  196 : 
8  Barb..  141;  10  Barb.,  116;  6  How.  Pr..  64,227;  13 
How.  Pr.,  444 ;  21  How.  Pr.,  369 ;  60  How.  Pr..  129 ; 
5  Abb.  Pr..  99 :  13  Abb.  Pr.,  236  :  1  Rob..  403 ;  1  Hilt., 
274 ;  1  Co.  R.,  101 ;  8  Wall..  507 ;  11  Wall.,  502 ;  65  Am. 
Dec..  358. 

R(a)  By  the  Act  of  1813,  the  landlord's  claim  was  ex- 
pressly restricted  to  rent  due  "at  the  time  of  the 
taking"  of  the  goods  under  the  execution.  See  1  R. 
L.  of  1813.  p.  437,  sec.  12.  The  Revised  Statutes  de- 
clare that  if  an  execution  be  levied."  etc..  the  land- 
lord to  whom  any  rent  "may  be  due,  may,  at  any 
time  before  a  sale  of  such  poods  by  virtue  of  such 
execution,  give  notice,"  etc.  See,  1  R.  S.,  727,  sec.  12, 
2d  ed. 

(7>)  That  a  mere  change  of  phraseology  in  the  re- 
vision of  a  statute  will  not  work  an  alteration  in  the 
law  as  previously  declared,  unless  it  clearly  appear 
that  such  was  the  intention  of  the  Legislature,  see 
Taylor  v.  Delancy,  2  Cai.  Cas.,  143. 161 ;  Yates'  case, 
4  Johns.,  317,  359 ;  and  Matter  of  Brown,  21  Wend., 
316, 319. 


*THURBER  «.  BROWN.      [*382 

It  is  no  answer  to  a  motion  to  change  venue,  that 
the  cause  is  at  issue  upon  demurrer  only. 

MOTION  to  change  venue.    The  affidavit 
was  in  the  usual  form.     In  opposition  to- 
the  motion  it  was  objected  that  the  cause  was- 
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at  issue  upon  demurrer  to  the  declaration,  and 
that  no  issue  of  fact  had  been  joined. 

Messrs.  Gay  and  Stevens,  for  defendant. 

Mr.  S.  Boughton,  for  plaintiff. 

By  the  Court,  Nelson,  Ch.  J.  That  is  no 
reason  why  the  motion  should  not  be  granted. 
A  change  of  venue  at  this  time  may  tend  to 
further  the  proceedings  and  hasten  the  trial  of 
the  cause,  in  case  the  demurrer  is  decided 
against  the  defendant  and  an  issue  of  fact  is 
hereafter  joined. 

Motion  granted. 


ANONYMOUS. 

Report  of  Referees— Motion  for  Judgment  — 
Practice. 

It  is  regular  for  the  party  in  whose  favor  a  report 
of  referees  has  beeu  made  to  enter  judgment  there- 
on, without  giving1  notice  to  the  opposite  party  of 
the  signing  of  the  report. 

The  party  intending  to  move  to  set  aside  a  report 
of  referees  must  serve  his  papers  therefor  within 
four  days  after  the  signing  of  the  report ;  and  if  he 
omit  to  do  so,  the  court  will  not  relieve  him  unless 
his  neglect  be  sufficiently  excused. 

The  case  of  Hendricks  v.  Bloodgood,  18  Wend., 
670,  explained. 

Citations— 12  Wend.,  239 ;  18  Wend.,  670 :  Grab.  Pr., 
576,2ded. 

MR.  E.  Pearson,  for  the  defendant,  moved 
to  set  aside  a  judgment  in  this  cause  en- 
tered on  a  report  of  referees,  and  for  leave  to 
383*]  *serve  affidavits  with  a  view  to  a  mo- 
tion to  set  aside  the  report,  on  the  ground  that 
no  notice  of  signing  the  report  had  been  given. 

Nelson,  Ch.  J.  The  practice  does  not  re- 
quire that  notice  should  be  given. 

Mr.  Pearson.  In  Hendricks  v.  Bloodgood,  18 
Wend.,  670,  the  contrary  was  held. 

Nelson,  Ch.  J.  It  appears  from  the  report 
of  that  case  to  have  been  said,  that  it  should  be 
the  practice  to  give  notice;  not  that  such  was 
the  practice. 

Mr.  Pearson.  That  case  is  generally  under- 
stood as  having  settled  that  the  practice  then 
was,  what  it  is  there  said  it  should  be. 

Nelson,  Oh.  J.  Then  the  case  is  misun- 
derstood. The  judgment  cannot  be  set  aside 
on  the  ground  taken,  nor  will  leave  be  given 
to  serve  affidavits,  unless  you  show  an  excuse 
for  not  having  served  them  within  four  days 
from  the  actual  signing  of  the  report.  See, 
Hendricks  v.  Bloodgood.  18  Wend.,  670;  Clark 
v.  Clark,  12  Id.,  239;  Grah.  Pr.,  576,  2d  ed. 

No  excuse  being  offered,  the  motion  was  denied. 

Cited  in— 12  How.Pr.,  303. 


384*]  *HARDEN  ET  AL.  v.  HARDICK. 

Rule  for  Discontinuance  on  Payment  of  Costs — 
Practice. 

Where  the  plaintiff  enters  a  rule  to  discontinue  on 
payment  of  costs,  the  defendant  is  not  entitled  to 
costs  for  entering  up  judgment. 

In  such  case  no  judgment  need  be  entered ;  if  the 
defendant's  costs  are  not  paid  on  taxation,  he  may 
treat  the  rule  as  a  nullity,  and  proceed  with  the 
cause  the  same  as  if  none  had  been  entered. 

Citations— 1  Wend.,  13 ;  Grah.  Pr.,  604, 2d  ed. ;  10 
Johns.,  367;  12  Wend.,  191. 
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EE-TAXATION  of  costs.  The  plaintiffs  en- 
tered a  rule  to  discontinue  on  payment  of 
costs,  and  gave  notice  thereof  to  the  defend- 
ant's attorney,  offering  to  pay  the  costs  when 
taxed.  The  taxing  officer  allowed  the  defend- 
ant the  usual  costs-  for  entering  up  judgment. 
A  motion  was  now  made,  in  behalf  of  the 
plaintiffs,  for  re-taxation. 

Messrs.  Miller  and  McKinstry,  for  the 
motion. 

Mr.  J.  Gaul,  Jr.,  contra. 

By  the  Court,  Nelson,  Ch.  J.  The  defend- 
ant is  only  entitled  to  such  costs  as  had  ac- 
crued at  the  time  notice  of  discontinuance  was 
received.  If  not  paid  on  taxation,  he  may 
proceed  in  the  cause  the  same  as  if  no  rule  to 
discontinue  were  ever  entered:  McKenster  v. 
VanZandt,  1  Wend.,  13;  Grah.  Pr.,  604,  2d 
ed. ;  for  in  such  case  the  rule  may  be  treated 
as  a  nullity.  Id.,  Ibid.;  Leonardo.  Slaughter, 
10  Johns. ,'367;  Robinson  v.  Taylor,  12  Wend., 
191. 

Motion  granted. 

Cited  in-7  Hill,  197  :  5  Hun,  393 ;  4  How.  Pr.,  159 ; 
36  How.  Pr.,  242. 


*ROTH  t>.  WAY  &  RAYMOND.  [*385 

Action  Commenced  without  Writ — Filing  and 
Service  of  Declaration  Necessary. 

In  actions  commenced  without  writ. the  filing  and 
service  of  a  declaration  is  in  the  nature  of  process 
to  bring  the  defendant  into  court ;  and  hence,  if  a 
paper  be  served  purporting  to  be  a  copy  of  a  decla- 
ration, and  it  turn  out  that  no  declaration  has  been 
filed,  the  defendant  may  move  at  once  to  set  aside 
the  proceedings, without  waiting  for  a  judgment  or 
default. 

TITITHOUT  the  service  of  process.and  with- 
it  V  out  filing  a  declaration,  the  plain  tiff  served 
the  defendants  with  what  purported  to  be  a 
copy  of  a  declaration  and  the  usual  notice  re- 
quiring a  plea. 

Mr.  H.  B.  Webster,  for  the  defendants, 
moved  to  set  aside  the  service  of  declaration 
for  irregularity. 

Mr.  C.  H.  Doolittle,  for  the  plaintiff,  said 
there  was  nothing  in  court  to  be  set  aside.  The 
defendants  should  have  waited  until  the  plaint- 
iff took  a  default  or  judgment. 

By  the  Court,  Bronson,  J.  In  actions  com- 
menced without  writ,  the  filing  and  service  of 
a  declaration  is  in  the  nature  of  process  to 
bring  the  defendant  into  court,  and  the  court 
always  has  power  to  see  that  its  process  is  not 
abused.  The  defendants  have  been  irregular- 
ly served  with  process  purporting  to  issue  out 
of  this  court,  and  it  was  not  necessary  for 
them  to  wait  for  a  judgment  or  default  before 
moving  to  set  the  proceedings  aside. 

Motion  granted. 

Cited  in— 4  Denio,  271 ;  3  How.  Pr.,  54. 


*HOCHSTRAS8EB 


[*386 


WOLGROVE  &  WOLGROVE. 

Certiorari — Removal  of  Cause  from    Common 
Pleas — Practice. 

Where,  before  plea,  a  cause  is  removed  from  the 
C.  P.  into  this  court  by  certforari,  it  is  irregular  for 
the  plaintiff  to  enter  the  defendant's  default  for  not 
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pleading  before  the  return  day  of  the  writ,  though 
alter  its  actual  return. 

A  default  thus  prematurely  entered  will  be  set 
aside  on  motion,  even  before  the  return  day. 

ACERTIORAR1  was  issued  before  plea 
to  remove  the  cause  from  the  Albany  C. 
P.  into  this  cpurt.  The  plaintiff  caused  the 
writ  to  be  returned  and  filed  in  this  court, 
and,  before  the  return  day,  entered  the  defend- 
ant's default  for  not  pleading. 

Mr.  A.  D.  Robinson,  for  the  defendants, 
moved  to  set  aside  the  default  for  irregularity, 
and  cited  Sawyer  v.  Wood,  18  Wend.,  631; 
Smith  v.  Bush.  2  Id.,  279. 

Mr.  C.  M.  Jenkins,  for  the  plaintiff.  The 
return  day  of  the  eertiorari  has  not  yet  arrived 
and,  according  to  the  cases  cited, the  court  has 
not  got  possession  of  the  cause  so  as  to  be  able 
to  make  any  order  concerning  it.  See,  also, 
People  v.  Supervisors,  1  Hill,  195. 

By  the  Court,  Bronson,  J.  The  first  two 
cases  which  have  been  mentioned  at  the  bar 
decide  that  the  plaintiff  was  irregular  in  taking 
a  step  against  the  defendants  before  the  return 
day  of  the  writ,  and  they  decide  nothing  more. 
As  to  our  power  to  grant  relief;  when  the 
writ  is  actually  returned  and  filed,  although 
the  return  day  has  not  arrived,  we  are  suffi- 
ciently possessed  of  the  cause  to  regulate  the 
proceedings  of  the  parties.  And  besides,  the 
motion  is  to  set  aside  a  default  entered  in  this 
court,  and  although  nothing  else  were  before 
us,  this  irregular  entry  .might  be  vacated.  In 
the  case  cited  by  Mr.  Jenkins,  we  were  asked 
387*]  to*quash  certain  proceedings  of  the 
supervisors  before  a  eertiorari  had  even  been 
awarded  to  bring  the  matter  before  us. 

Motion  granted. 


SMITH  D.  BARSE. 

Pleading — Puis  Darrein  Continuance — Costs — 
Submission  to  Arbitrators — Not  Pleadable  in 
Bar  until  Award. 

Where  a  plaintiff  replies  or  demurs  to  a  plea  puts 
darrein  continuance,  and  judgment  is  finally  render- 
ed in  his  favor,  he  will  recover  his  debt  or  demand 
with  costs.  If  the  defendant  obtain  judgment,  he 
will  recover  costs:  but  as  the  action  was  well  found- 
ed at  first,  it  si  -i  -ins,  he  can  only  recover  such  costs 
as  have  accrued  subsequent  to  the  plea. 

It  is  seldom  necessary  for  the  defendant  to  plead 
any  defense  arising  after  suit  brought ;  for  should 
the  plaintiff  go  on  after  the  suit  has  been  settled,  his 
proceedings  will  be  set  aside  on  motion  for  irregu- 
larity. Semble. 

Where  such  defense  is  interposed  by  way  of  plea 
puts  darrein  continuance,  and  the  plaintiff  omlte  to 
answer  in  time,  the  defendant  is  not  entitled  as  a 
matter  of  course  to  enter  the  plaintiff's  default  and 
proceed  to  judgment:  but  the  latter  should  be  re- 
quested to  enter  a  rule  discontinuing  the  action,  and 
if  that  be  refused,  the  court  will  on  motion,  order  a 
discontinuance,  or  allow  the  defendant  to  proceed 
to  judgment  by  default,  and  the  plaintiff  will  be  re- 
quired to  pay  the  costs  of  the  motion. 

The  mere  submission  of  the  subject  matter  of  a 
pending  suit  to  arbitration,  not  followed  by  an 
award,  is  not  pleadable  in  bar,  but  at  most  only  oper- 
ates a  discontinuance. 

If  after  such  submission,  the  plaintiff  attempt  to 
proceed  with  the  cause,  the  defendant's  remedy  is  by 
motion  to  the  court,  and  not  by  plea. 


NOTE.  —  Arbitration  and  award  —  Submission  as 
discontinuance  of  pending  suit.  See  Lark  in  v.  Rob- 
bins,  2  Wend.,  505,  note. 

For  classified  reference  note  on  subject  of  arbitra- 
tion and  award,  see  Diedrick  v.  Richley,  ante,  271. 
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The  cases  of  Towns  v.  Wilcox,  12  Wend.,  603,  and 
Green  v.  Patchen,  13  Id.,  293,  commented  on  and  ex- 
plained. 

Cltations-4  Barn.  &C.,  117:  2  Wend..  506;  19  Wend., 
108;  1  Wend.  314;  12  Wend..  503;  13  Wend.  293. 

T)LEA  puts  darrein  continuance.  After  issue 
X  joined  and  notice  of  trial  for  December  27 
last,  the  parties  on  the  23d  day  of  that  month, 
agreed  to  submit  the  matter  in  difference  be- 
tween them  to  arbitration  ;  and  on  the  next 
day  the  submission  was  revoked.  At  the  cir- 
cuit, the  defendant  filed  and  served  a  plea  puts, 
etc.,  setting  up  the  submission  to  arbitration  as 
a  bar  to  the  further  maintenance  of  the  suit. 
After  more  than  twenty  days  had  elapsed,  the 
defendant  entered  the  plaintiff's  default  for  not 
replying  to  the  plea,  and  subsequently  per- 
fected judgment  for  the  costs  of  the  suit. 

*Mr.  E.  A.  Graham,  for  the  [*388 
plaintiff,  moved  to  set  aside  the  judgment  for 
irregularity. 

Mr.  H.  A.  Foster,  for  the  defendant,  op- 
posed the  motion. 

By  the  Court,  Bronson,  J.  When  the  de- 
fendant pleads  puis  darrein  continuance,  the 
plaintiff  may  reply  or  demur,  and  then  the 
cause  must  proceed  to  a  final  determination.  If 
judgment  is  rendered  for  the  plaintiff,  he  will 
recover  his  debt  or  demand  with  costs.  If  the 
defendant  has  judgment,  he  will  recover  costs. 
But  as  the  action  was  well  founded  at  the 
first,  he  will,  perhaps,  only  be  entitled  to  such 
costs  as  have  accrued  subsequent  to  the  plea. 
Lyltleton  v.  Cross,  4  Barn.  &  C.,  117.  If  the 
plaintiff  neither  replies  nor  demurs,  he  virtu- 
ally admits  that  the  plea  is  true,  and  that  the 
matters  stated  in  it  constitute  a  good  bar  to  the 
further  maintenance  of  the  action.  Both  parties 
are  agreed  that  the  suit  ought  not  to  proceed. 
The  defendant  says  so  by  his  plea,  and  the 
plaintiff  admits  the  allegation  by  his  silence. 

Although  the  defendant  may  plead  any  good 
bar,  such  as  payment  or  a  release,  which  has 
arisen  after  issue  joined,  it  does  not  follow 
that  he  will  in  all  cases  be  entitled  to  go  on  and 
take  judgment  by  default,  and  thus  compel  the 
plaintiff  to  pay  the  costs  of  the  action.  When 
such  a  plea  is  received,  the  plaintiff  has  the  op- 
tion of  submitting  or  proceeding  with  the  ac- 
tion. Per  Bailey,  J.,  in  Lyttleton  v.  Cross.  If 
he  proceeds,  he  does  so  at  the  peril  of  paying 
costs.  If  be  submits,  he  is  chargeable  with  no 
fault,  and  should  incur  no  penalty. 

It  often  happens  that  the  defendant,  being 
unable  to  gainsay  the  justice  of  the  plaintiff's 
demand,  pays  the  debt,  or  in  some  other  way 
settles  the  suit,  and  both  parties  agree,  either 
expressly  or  tacitly,  that  the  action  is  at  an  end. 
To  allow  the  defendant  in  such  a  case  to  plead 
the  payment,  and  compel  the  plaintiff  to  reply 
or  demur,  would  work  the  grossest  injustice. 
The  effect  would  be  to  throw  the  costs  on  the 
plaintiff  after  the  defendant  had  admitted  that 
the  suit  was  properly  brought,  and  agreed  that 
it  should  be  terminated. 

*It  cannot  often  be  necessary  for  the  [*389 
defendant  to  plead  any  defense  arising  after 
suit  brought,  for  should  the  plaintiff  go  on 
after  the  suit  has  been  settled,  his  proceedings 
will  be  set  aside,  on  motion,  for  irregularity. 
Still,  as  the  plaintiff  may  either  deny  the  ex- 
istence of  the  fact  on  which  the  defendant  re- 
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lies,  or  insist  that  it  does  not  constitute  a  good 
bar  to  the  action,  the  defendantmay,  for  more 
abundant  caution,  put  in  a  plea.  But  he  will 
not  be  entitled  as  a  matter  of  course  to  enter 
the  plaintiff's  default  for  not  replying,  and 
proceed  to  judgment.  If  he  wants  any  evi- 
dence in  court  that  the  suit  is  at  an  end,  he  may 
apply  to  the  plaintiff  after  the  usual  time  for 
answering  the  plea  has  expired,  to  enter  a  rule 
discontinuing  the  action.  If  that  is  refused, 
the  defendant  may  move  the  court,  and  a  dis- 
continuance will  either  be  ordered,  or  the  de- 
fendant will  be  allowed  to  proceed  to  judg- 
ment by  default  on  his  plea,  and  the  plaintiff 
will  be  required  to  pay  the  costs  of  the  motion. 
This  practice  will,  we  think,  be  more  likely 
than  any  other  to  do  exact  justice  to  both 
parties. 

I  have  thus  far  been  speaking  of  a  case  where 
the  plea  puis  sets  up  matter  which  constitutes 
a  good  bar  to  the  action.  In  such  a  case  we 
think  the  defendant  should  not  go  on  to  judg- 
ment as  a  matter  of  course,  and  without  mov- 
ing the  court.  But  there  was  still  less  reason 
for  a  judgment  in  this  case.  The  matter  set  up 
in  the  plea  did  not  constitute  a  bar  to  the  ac- 
tion, and  the  plaintiff  might  have  demurred 
with  safety.  The  defendant  did  not  plead  a  sub- 
mission and  award, (a)  but  a  submission  mere- 
ly. According  to  our  cases,  the  submission 
worked  a  discontinuance  of  the  action.  Lark- 
in  \.  Bobbins,  2  Wend.,  505  ;  Dederick  v.  Rich- 
ley,  19  Id.,  108,  and  cases  cited.  The  suit  was 
at  an  end,  unless  the  parties  had  afterwards 
waived  the  discontinuance  by  going  on  with 
the  action  by  common  consent.  People  v.  On- 
ondaga  C.  P.,  1  Wend.,  314.  If  the  plaintiff, 
without  a  waiver,  on  the  part  of  the  defendant 
had  gone  on  and  taken  a  step  in  the  cause,  the 
39O*]  proceeding  *would  have  been  set  aside 
for  irregularity.  A  motion,  not  a  plea,  would 
have  been  the  appropriate  remedy  of  the  de- 
fendant. The  fact  alleged  in  the  plea  only 
showed  that  the  suit  was  out  of  court,  not  that 
the  action  was  barred.  And  yet  the  submission, 
like  payment  or  a  release,  was  pleaded  in  bar, 
and  the  defendant,  has  gone  on  and  taken  a 
judgment  which,  if  it  is  allowed  to  stand,  will 
effectually  preclude  the  plaintiff  from  ever 
having  another  action.  By  the  submission,  al- 
though it  was  immediately  revoked,  the  plaint- 
iff 1ms  not  only  been  turned  out  of  court,  but 
he  lias  lost  his  cause  of  action,  so  that  he  can 
never  sue  again.  It  is  quite  clear  that  the  judg- 
ment must  be  set  aside. 

In  regarding  this  as  a  proper  case  for  plead- 
ing in  bar,  it  is  not  improbable  that  both  par- 
ties may  have  been  misled  by  the  cases  of 
Towns  v.  Wilcox,  12  Wend.,  503,  and  Green  v. 
Patchen,  13  Id.,  293.  In  the  first  case,  a  sub- 
mission to  arbitration  was  pleaded,  and  on  de- 
murrer judgment  was  rendered  for  the  de- 
fendant. In  the  other  case,  the  defendant 
pleaded  an  agreement  to  refer  a  cause  which 
was  not  referable  under  the  statute,  and  on 
demurrer  judgment  was  rendered  in  his  favor. 
But  it  is  evident  in  both  cases,  as  well  from 
the  terms  of  the  special  demurrers,  as  from  the 
remarks  of  the  learned  Chief  Justice,  that  the 
attention  of  the  court  was  only  called  to  the 
question  whether  the  pleas  showed  that  the 
suits  had  been  discontinued;  and  it  was  held 

(a)  See,  West  v.  Stanley,  1  Hill,  69. 
HILL  2. 


n  accordance  with  former  decisions,  that  a 
submission  to  arbitration,  or  an  agreement  to 
refer  a  cause  which  is  not  referable  under  the 
statute,  amounts  to  a  discontinuance  of  the 
suit.  These  cases  must  not  be  considered  as 
laving  decided  anything  more  than  I  have 
mentioned.  Had  the  point  been  made  that  the 
matter  set  up  by  the  defendant  was  not  plead- 
able  as  a  bar,  but  should  have  been  taken  ad- 
vantage of  by  motion,  it  cannot  be  doubted 
that  judgment  would  have  been  given  for  the 
plaintiff,  instead  of  the  defendant.(i) 

EThe  proper  course  will  be  to  set  [*391 
aside  the  judgment,  and  direct  a  discontin- 
uance of  the  suit. 

Ordered  accordingly. 

Cited  in— 5  Hill,  506;  6  N.  Y.,  49;  17  Hun,  154;  3 
Barb.,  283 ;  4  Barb.,  544 :  22  How.  Pr.,  344 ;  53  Hl.,255; 
38  N.  J.  L.,  492. 

(6)  This  point  was  considered  by  some  of  the  mem- 
bers of  the  Court  for  the  Correction  of  Errors,  in 
Wells  v.  Lain,  15  Wend.,  99,  though  not  definitely 
settled.  The  Chancellor's  opinion,  Id.,  101,  is  strong- 
ly in  favor  of  the  doctrine  held  in  the  principal 
case,  viz.:  that  a  mere  agreement  to  submit  a  cause 
to  arbitration  is  but  a  consent  to  discontinue,  or 
take  the  cause  out  of  court,  and  if  the  plaintiff  aft- 
erwards attempt  to  proceed  in  it,  the  proper  reme- 
dy of  the  defendant  is  by  motion.  Tracy.  Senator, 
Id.,  109,  seems  to  have  thought  that  such  an  agree- 
ment might  be  pleaded  in  abatement.  He  held,  how- 
ever, that  under  the  particular  circumstances  of  the 
case,  it  was  too  late  to  raise  the  question. 


GOSLING  ET  ux.  v.  ACKER. 

Assignment  of  Error  in  Fact — Joinder  of  Issue 
— Practice — Costs —  Order  of  Reversal— Appli- 
cation to  Court,  Necessary. 

Where  an  issue  to  the  country  is  joined  upon  the 
assignment  of  error  in  fact,  and  a  verdict  is  found 
for  the  plaintiff  in  error,  he  cannot  enter  an  order 
and  perfect  judgment  of  reversal  as  a  matter  of 
course,  but  must  make  a  special  application  to  the 
court  for  that  purpose. 

The  same  practice  must  be  pursued  where  an  issue 
in  law  upon  the  assignment  of  error  in  fact  is  deter- 
mined in  favor  of  the  plaintiff  in  error. 

Accordingly,  where,  on  demurrer  to  the  defend- 
ant's plea  to  an  assignment  of  error  in  fact,  judg- 
ment was  rendered  for  the  plaintiff  in  error,  with 
leave  to  amend  on  the  usual  terms,  and  no  amend- 
ment having  been  made  in  time,  the  plaintiff  pro- 
ceeded and  perfected  judgment  of  reversal  without 
any  special  application  to  the  court ;  held,  that  the 
judgment  was  irregular. 

An  order  to  reverse  a  j  udgment.unless  it  be  where 
the  defendant  in  error  is  in  default  for  not  joining 
in  error,  does  not  belong  to  the  class  of  common 
rules. 

A  plaintiff  in  error  is  not  entitled  to  the  costs  in 
the  court  below,  unless,  in  addition  to  the  reversal, 
a  final  judgment  is  rendered  in  his  favor ;  in  which 
case  the  costs  mentioned,  follow  as  a  matter  of 
course. 

But  if  liberty  be  given  to  amend,  or  if  in  any  other 
form  the  original  action  is  still  to  go  on,  the  costs 
of  the  court  below  must  abide  the  final  issue  of  the 
cause. 

Semble,  that  where  the  defendant  in  the  court  be- 
low procures  the  reversal  of  a  judgment  on  the 
ground  that,  being  an  infant,  he  appeared  and 
pleaded  by  attorney,  this  court  may  compel  him  to 
appear  in  the  suit  by  guardian,  if  still  an  infant,  or 
to  plead  de  novo,  if  he  shall  have  attained  his  major- 
ity. 

Where  replevin  was  brought  in  the  C.  P.  by  an 
infant,  without  the  *appointment  of  a  next  [*393 
friend,  and  the  judgment  rendered  thereon  against 
him  was  subsequently  reversed  on  error  because  of 
this  irregularity :  held,  that  the  court  had  no  power 
to  relieve  the  defendant  from  the  costs  of  the  writ 
of  error,  or  to  compel  the  plaintiff  to  appoint  a 
next  friend  as  of  the  time  when  the  original  suit 
was  commenced. 
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Whether  a  defendant,  whose  property  has  been 
thus  taken  from  him.  may  maintain  trover  or  re- 
plevin for  it.  after  Judgment  upon  the  writ  of  error; 
and  whether  he  has  a  remedy  upon  the  replevin 
bond  on  the  ground  of  the  plaintiff  not  having 
prosecuted  the  suit  to  effect,  quaere. 

Citations-4  Cow.,  17:  2  Cow.,  526;  1  Str.,  127;  2 
Tidci,  ISB,  Phila.  ed..  1828 ;  12  East,  668 ;  2  K.  8..  446, 
sees.  2-7 ;  623,  sec.  7 :  618,  sec.  81 ;  11  Johns.,  460 ;  15 
Johns.,  534. 

p  OSLINQ  and  wife  brought  replevin  in  the 
vT  N.  Y.  C.  P.  against  Acker,  who.  as  sher- 
iff, had  taken  the  goods  in  question  on  an  ex 
ecution  against  one  Romaine.  On  the  trial  in 
the  C.  P.,  the  plaintiffs  were  nonsuited,  and  the 
defendant  had  judgment  for  the  value  of 
the  goods  and  costs  of  suit.  The  plaintiffs 
brought  error,  and  assigned  for  error  in  fact, 
that  Gosling  appeared  in  the  C.  P.  by  attor- 
ney, although  at  the  time  of  appearance,  and 
at  the  time  of  trial,  and  also  at  the  time  of 
giving  judgment,  he  was  under  the  age  of  21 
years,  to  wit:  of  the  age  of  20  years  and  9 
months,  and  ought  to  have  appeared  by  guard 
Jan.  The  defendant  answered  that  there  was 
no  error;  that  Gosling,  at  the  time  of  giving 
judgment,  was  not  under  the  age  of  21  years. 
The  plaintiffs  demurred,  and  the  defendant 
joined  in  demurrer.  On  argument  judgment 
was  given  for  the  plaintiffs  on  the  demurrer, 
with  leave  to  the  defendant  to  amend  on  the 
usual  terms.  See  25  Wend.,  639.  No  amend- 
ment having  been  made  within  the  20  days  al- 
lowed for  that  purpose,  the  plaintiffs,  without 
any  application  to  this  court,  proceeded  and 
perfected  a  judgment  reversing  the  judgment 
of  the  C.  P.  with  costs  taxed  at  $232. 70, which 
included  the  costs  of  the  plaintiffs  in  the  C.  P., 
as  well  as  those  on  the  writ  of  error.  The  de- 
fendant's attorney,  thinking  the  plaintiffs  ir- 
regular, did  not  attend  and  oppose  the  taxation 
of  costs,  of  which  he  had  notice. 

Mr.  P.  Cagger,  for  the  defendant,  moved 
to  set  aside  the  judgment  for  irregularity.  He 
made  three  questions,  viz.:  1.  There  should 
have  been  a  special  application  to  the  court  for 
393*]  *leave  to  enter  judgment;  2.  A  venire 
de  novo  should  have  been  awarded,  or  some  oth- 
er disposition  should  have  been  made  of  the 
original  action;  and  3.  The  plaintiff's  costs  in 
the  court  below  were  improperly  included  in 
the  judgment. 

Mr.  J.  L.  Wendell,  for  the  plaintiffs,  in- 
sisted: 1.  That  judgment  of  reversal  followed 
the  judgment  for  the  plaintiffs  on  the  demur- 
rer as  a  matter  of  course.  2.  This  was  not  a 
case  for  a  venire  de  novo — to  try  the  cause  over 
again  would  only  be  to  repeat  the  former  error. 
8.  As  to  costs,  the  defendant  had  notice,  and 
should  have  appeared  and  opposed  the  taxa- 
tion. 

By  the  Court,  Bronson.  J.  Where  an  issue 
to  the  country  is  joined  upon  the  assignment  of 
error  in  fact,  and  a  verdict  is  found  for  the 
plaintiff  in  error,  he  cannot  enter  an  order  and 
perfect  a  judgment  of  reversal  as  a  matter  of 
course.  There  should  be  a  special  application 
to  the  court  for  judgment  on  the  coming  in  of 
the  postea,  or,  as  the  practice  now  is,  on  show- 
ing the  pleadings  and  verdict.  Roue  v.  Smith. 
4  Cow.,  17  ;  Brown  v.  Lerow,  2  Id..  525  ;  Oq- 
burn  v.  Berrinffton.  1  Str.,  127;  2  Tidd,  1233, 
Phila.  ed.,  1828.  There  should,  also,  be  a  spe- 
cial motion  for  judgment,  where  an  issue  in 


law  upon  the  assignment  of  error  in  fact  IP  de- 
termined in  favor  of  the  plaintiff  in  error.  The 
same  reason  exists  in  both  cases  for  asking  the 
direction  of  the  court. 

Where  the  judgment  of  the  court  below  is 
found  to  be  erroneous,  we  direct  what  particu- 
lar judgment  shall  be  entered  on  the  writ  of 
error.  It  is  in  some  cases  simply  a  judgment 
of  reversal;  in  other  cases  we  go  further,  and 
render  such  judgment  as  the  court  below 
should  have  rendered.  Sometimes  a  venire  de 
novo,  either  in  this  court  or  the  court  below,  is 
ordered  ;  and  sometimes  restitution  is  awarded. 
When  a  new  trial  is  ordered,  the  costs  of  the 
writ  of  error  are  in  the  discretion  of  the  court; 
and  on  a  reversal,  the  cause  is  sometimes  re- 
tained in  this  court,  and  *sometimes  it  [*394 
is  remitted  to  the  court  below  for  further  pro- 
ceedings. On  an  assignment  of  error  in  law, 
the  whole  matter  comes  before  us  on  the  argu- 
ment; and  when  the  case  is  decided,  we  direct 
what  particular  judgment  is  to  be  entered.  But 
it  is  not  so  when  error  in  fact  is  assigned.  If 
an  issue  to  the  country  is  taken  on  the  assign- 
ment, and  a  verdict  is  found  for  the  plaintiff 
in  error,  it  only  settles  that  the  judgment  must 
be  reversed,  and  the  matter  must  be  brought 
to  the  notice  of  the  court  for  the  purpose  of  de- 
termining what  further  order  should  be  made. 
If  an  issue  in  law  is  taken  upon  the  assignment 
of  error  in  fact,  it  is  not  usual,  in  the  first  in- 
stance, to  pass  upon  anything  more  than  the 
sufficiency  of  the  pleadings  in  error.  In  the 
case  now  under  consideration,  we  thought  the 
defendant's  answer  to  the  assignment  of  errors 
insufficient,  and  gave  judgment  for  the  plaint- 
iffs in  error  on  the  demurrer.  But  we  did  not 
go  beyond  that,  and  determine  what  particular 
judgment  should  be  entered  in  case  the  defend- 
ant should  not  avail  himself  of  the  leave  which 
was  given  him  to  amend.  That  is  a  grave  ques- 
tion, which  the  plaintiffs  in  error  should  not 
have  undertaken  to  settle  for  themselves. 

At  an  early  day  all  orders  were  made  by  the 
court,  and  entered  in  its  minutes.  But  in  April 
Term,  1796,  a  general  regulation  was  adopted, 
by  which  common  rules,  or  such  as  the  party 
was  entitled  to  as  of  course,  and  without  show- 
ing special  cause,  were  allowed  to  be  entered 
with  the  clerk  in  a  book  to  be  provided  for 
that  purpose — since  called  the  common  rule 
book — and  the  entry  was  allowed  to  be  made 
in  vacation  as  well  as  in  term  time.  But  the 
regulation  did  not  extend  to  rules  in  real  ac- 
tions, nor  to  rules  in  any  other  action  or  pro- 
ceeding where  the  party  was  not  entitled  to 
the  order  as  of  course,  and  without  showing 
special  cause.  Such  orders  must  still  be  taken 
on  special  motion,  and  be  entered  in  the  min- 
utes of  the  court.  See  1st  Rule  of  April  Term, 
1798,  and  the  present  Rule.  No.  64,  on  the 
same  subject.  An  order  to  reverse  a  judgment, 
unless  it  be  where  the  defendant  is  in  default 
for  not  joining  in  error,  does  not  belong  to  the 
class  of  common  *rules.  It  is  a  matter  [*39& 
about  which  the  court  is  to  exercise  its  judg- 
ment and  discretion. 

The  plaintiff  in  error  is  not  entitled  to  costs 
in  the  court  below,  unless,  in  addition  to  the 
reversal,  a  judgment  is  rendered  in  his  favor. 
In  other  words,  when  the  court  below  should 
have  given  judgment  in  his  favor,  but  gave  it 
to  the  other  party,  then  on  a  writ  of  error  the 
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judgment  will  not  only  be  reversed,  but  the 
proper  judgment  will  be  rendered  ;  and  costs 
follow  as  a  matter  of  course.  In  Gildart  v. 
Gladstone,  12  East,  668,  the  C.  P.  gave  judg- 
ment for  the  plaintiff  on  a  special  verdict.  That 
judgment  was  reversed  in  the  K.  B.  and  judg- 
ment was  rendered  for  the  defendant  on  the 
special  verdict,  with  costs  in  the  court  below. 
The  K.  B.  gave  such  judgment  as  the  court  be- 
low should  have  given,  and  that  carried  costs. 
So,  if  an  erroneous  judgment  be  given  against, 
a  defendant  on  demurrer,  it  will  not  only  be 
reversed,  but  judgment  will  be  rendered  for 
the  defendant  on  the  demurrer,  and  costs  in 
the  court  below  will  follow  of  course.  I  speak 
of  a  case  where  the  judgment  rendered  is  final. 
If  liberty  be  given  to  amend,  or  if  in  any  other 
form  the  original  action  is  still  to  go  on,  there 
the  costs  in  the  court  below  must,  I  think,  de- 
pend on  the  final  issue  of  the  cause. 

In  this  case,  there  is  nothing  but  a  simple  re- 
versal, without  any  further  judgment  in  favor 
of  the  plaintiffs  in  error.  They  were  entitled 
to  nothing  more  ;  and  I  see  no  principle  upon 
which  they  can  be  allowed  the  costs  in  the 
court  below.  There  must  be  a  re-taxation,  re- 
stricted to  such  costs  as  have  accrued  on  the 
writ  of  error. 

It  remains  to  be  considered,  whether  some 
order  should  not  be  made  beyond  a  reversal 
of  the  judgment.  We  have  seen  very  often  of 
late  years  that  the  privilege  of  infancy  is  most 
grievously  abused.  It  is  quite  evident  in  this 
case  that  the  plaintiff , Gosling,  or  some  one  else 
in  his  name,  has  made  use  of  his  privilege  as  a 
minor,  and  the  forms  of  law, to  practice  a  gross 
imposition  upon  the  defendant.  He  has  taken 
property  out  of  the  defendant's  hands.to  which, 
so  far  as  we  can  judge  from  the  result,  he  had 
396*]  *no  title  ;  and  after  taking  the  chance 
of  a  recovery  in  the  replevin  suit,  he  comes 
here  and  reverses  the  judgment  on  the  ground 
that  he  lacked  three  months  of  being  a  man 
when  the  writ  was  sued  out,  although  he  had 
attained  his  majority  long  before  the  trial  of 
the  cause.  It  is  a  reproach  to  the  law  that  such 
conduct  should  not  only  go  unpunished,  but 
should  be  entitled  to  a  reward.  The  defend- 
ant had  no  ground  for  suspecting  the  trick. 
The  plaintiff  was  not  only  married, but  he  was 
just  upon  the  eve  of  manhood,  so  far  as  years 
are  concerned;  and  besides.if  he  was  an  infant, 
it  was  his  duty,  and  the  duty  of  his  legal  ad- 
visers, to  have  a  next  friend  appointed  to  pros- 
ecute the  suit  before  the  process  was  sued  out. 
2  R.  8.,  446,  sec.  2.  Still,  in  the  present  state 
of  the  law,  we  have  no  alternative  but  to  re- 
verse the  judgment,  and  reward  the  plaintiff 
with  costs  of  the  writ  of  error.  2  R.  8.,  618, 
sec.  81.  And  I  do  not  see  that  we  can  make 
any  order  for  the  relief  of  the  defendant.  If 
it  was  a  case  for  a  venire  de  novo,  costs  might 
either  be  denied,  or  be  made  to  abide  the  event 
of  the  suit.  But  a  new  trial  would  not  get  rid 
of  the  difficulty.  The  error  is,  that  the  first 
appearance  was  by  attorney, and  that  error  will 
be  just  as  fatal  after  a  second  trial  as  it  was 
after  the  first.  In  Dewitt  v.  Post.  11  Johns., 
460,  an  infant  defendant  appeared  and  pleaded 
by  attorney,  and  after  the  judgment  had  been 
reversed  for  that  error,  the  defendant  was  or- 
dered to  plead  de  novo.  The  same  course  was 
pursued  in  Arnold  v.  Sandford,  15  Johns., 534. 
HILL  2. 


[n  those  cases  the  defendant  had  probably  at- 
tained his  majority  at  the  time  the  order  was 
made,  and  then  a  plea  by  attorney  would  be 
good.  But  if  still  under  age,he  might  be  com- 
pelled to  appear  by  guardian.  But  here  the 
difficulty  reaches  back  to  the  very  first  step — 
the  suing  out  of  process  without  a  next  friend 
was  irregular;  and  we  are  so  trammeled  by 
legislation,  that  I  do  not  see  how  we  can  com- 
pel the  plaintiff  to  appoint  a  next  friend  as  of 
the  time  when  the  process  issued.  2  R.  8.,  446, 
sees.  2-7.  Until  that  is  done,  whatever  course 
the  *suit  takes,  the  objection  will  still  [*397 
remain  that  an  infant  plaintiff  has  appeared  by 
attorney. 

On  the  whole,  1  do  not  see  that  we  can  do 
anything  to  relieve  the  defendant  from  the  ef- 
fect of  a  simple  reversal  of  the  judgment.  He 
may,  perhaps,  bring  trover  or  replevin  to  re- 
cover the  property  which  has  been  improperly 
taken  out  of  his  hands  ;(a)  or  he  may  have  a 
remedy  on  the  replevin  bond,  on  the  ground 
that  the  plaintiffs  have  not  "prosecuted  the 
suit  to  effect."  2  R.  S.,  523,  sec.  7.  But  it  is 
not  proper  at  this  time  to  pass  upon  those 
questions. 

Although  the  judgment  was  irregularly  en- 
tered, yet  as  it  is  such  an  one  as  we  should 
have  been  obliged  to  order  on  motion  for  that 
purpose,  it  may  be  allowed  to  stand  on  terms. 
The  plaintiffs  must  pay  the  costs  of  this  mo- 
tion, which  we  allow  at  $20,  the  highest  sum 
mentioned  in  the  rule  relating  to  costs  on  spe- 
cial motion;  and  there  must  be  a  re  taxation  of 
costs  on  the  writ  of  error,  excluding  all  costs 
in  the  court  below.  The  difference  between 
the  amount  which  shall  be  allowed  on  such  re- 
taxation  and  the  amount  mentioned  in  the 
judgment,  with  the  addition  of  $20  for  the 
costs  of  this  motion,  must  be  allowed  to  the 
defendant  towards  the  satisfaction  of  the  judg- 
ment. 

Ordered  accordingly. 

Explained—  34  Super,,  356. 

Cited  in-60  Barb.,  122 ;  24  Hun,  626 ;  61  How.  Pr.. 
263 ;  41  How.  Pr.,  46 ;  9  Abb.  N.  S.,  321 ;  7  Bob.,  547. 

(a)  See,  Merrit  v.  Lumbert,  8  Greenl.,  128 ;  Web- 
ber v.  Underbill,  19  Wend.,  447,  455. 


*THE  PEOPLE,  ex  rel.  VANDEUSEN,  [*398 


THE  FIRST  JUDGE  OF  COLUMBIA. 

Certiorari  —  Practice  —  Competency  of  Juror  — 
Supplying  Place  of  Jurors  —  What  Certiorari 
Brings  up. 

On  a  motion  for  a  common  law  certiorari,  oppos- 
ing affidavits  may  be  read. 

Under  the  Act  Relative  to  the  Assessment  of  Dam- 
ages on  the  Route  of  the  Albany  and  West  Stock- 
bridge  Railroad,  Sees.  L.  1836,  p.  363,  sec.  7,  by  "twelve 
competent  and  disinterested  jurors"  to  be  drawn 
from  the  grand  jury  box  ;  held,  no  objection  to  the 
competency  of  a  juror  that  he  had  been  an  apprais- 
er of  damages  upon  another  railroad  in  the  same 
county,  or  that  he  was  a  stockholder  in  another  rail- 
road company  which  had  long  before  acquired  the 
lands  necessary  for  its  use. 

A  common  law  certiorari  brings  up  nothing  but 
the  record,  or  other  entry  in  the  nature  of  a  record 
and,  consequently,  will  not  reach  those  questions 
which  upon  trials  at  common  law  are  reviewed  on  a 
case  or  bill  of  exceptions  :  e.  #.,  questions  relating 
to  the  admission  or  rejection  of  evidence,  etc. 
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In  a  proceeding  for  the  assessment  of  damages 
uiuU-r  the  above  Act,  the  Judge  to  whom  tho  peti- 
tion was  prcsriiti  (I  made  an  order appointing  ti  time 
and  place-  for  the  drawing  of  the  jury,  declaring 
therein  that  ho  would  continue  the  drawing  from 
day  to  day.  if  necessary,  until  a  full  jury  should  be 
obtained.  This  having  been  duly  served  upon  the 
parties  interested,  and  a  competent  number  of  Ju- 
rors drawn  at  the  appointed  time,  the  judge  ad- 
journfil  tin1  proceedings  for  three  days,  for  the  pur- 
pose of  then  supplying1  vacancies,  if  any  of  the  per- 
sons drawn  should  be  unable  to  serve.  On  the  ad- 
journed day  and  upon  satisfactory  evidence  that 
two  of  the  persons  drawn  could  not  attend,  the 
judge  supplied  their  places  by  a  second  drawing. 
Held,  that  the  proceeding  was  regular. 

P  .Citation-UHill,  196. 

MOTION  for  a  certiorari.  The  route  of  the 
Albany  and  We«t  Stockbridge  Railroad 
passes  over  the  relator's  land  at  Chatham  in 
the  County  of  Columbia.  Having  failed  to 
agree  with  the  relator  and  several  other  land 
owners  in  Chatham,  the  Company  applied  by 
petition  to  the  first  judge  of  the  county  for  a 
jury  of  appraisers,  pursuant  to  the  7th  section 
of  the  Act  to  Amend  the  Charter  of  the  Com 
pany.  Stat.  1836,  p.  363.  The  section  provides 
that,  "The  said  judge  shall  thereupon  direct 
reasonable  notice  in  writing  to  be  given  to  the 
owners  of  such  lands,  of  the  time  of  drawing 
such  jury,  which  shall  be  at  the  clerk's  office 
in  the  county  where  the  land  is  situated,  and 
upon  due  proof  thereof,  and  hearing  the  par- 
ties, or  such  of  them  as  may  attend  and  ob- 
ject to  the  regularity  of  the  proceedings  on  the 
399*]  *part  of  the  said  Corporation,  such 
judge,  together  with  the  clerk  of  said  coun 
ty,  shall  draw  from  the  grand  jury  box  of 
the  county,  the  names  of  twelve  competent 
and  disinterested  jurors,  who,  by  an  order  to 
be  made  by  such  judge*,  and  entered  in  the 
common  rule-book  of  the  Court  of  C.  P., shall 
be  appointed  appraisers  of  the  damage  to  be 
sustained  by  such  owners  in  the  construction 
of  such  road;  and  should  any  person  or  persons 
so  designated  refuse  or  neglect  to  serve  on  said 
jury,  or  be  disqualified,  the  vacancy  or  va- 
cancies shall  be  filled  by  the  said  judge  in 
manner  aforesaid."  On  presenting  the  petition 
the  judge  made  an  order  requiring  notice  to  be 
given  to  the  several  land  owners  named  in  it, 
that  the  jury  would  be  drawn  at  the  county 
clerk's  office  October  26,  1841,  at  2  o'clock  P. 
M.,  and  that  the  proceeding  would  be  contin- 
ued at  the  same  place  from  day  to  day  there- 
after, if  necessary,  until  the  drawing  of  the 
jury  should  be  completed.  A  copy  of  the  or- 
der was  served  on  the  relator.  At  the  time  and 
place  appointed  several  of  the  land  owners  at- 
tended, the  relator  among  the  number,  and  the 
judge  and  county  clerk  proceeded  to  draw  the 
jury.  The  relator  objected  to  two  of  the  jurors 
whose  names  were  drawn — as  to  the  first,  that 
he  had  been  a  commissioner  for  appraising 
damages  under  the  Act  incorporating  the  Hud- 
son and  Berkshire  Railroad  Company;  and  as 
to  the  second,  that  the  juror  and  his  sons,  or 
one  of  them,  owned  stock  in  the  last  mentioned 
Company.  No  proof  was  offered  of  the  facts 
alleged, and  the  judge  overruled  the  objections. 
When  the  names  of  twelve  jurors  had 
been  drawn,  the  judge  made  an  order,  which 
was  entered  in  the  common  rule-book,  appoint- 
ing them  appraisers.  But  the  judge  at  the 
same  time  declared  that  he  should  hold  the 
proceedings  open  until  the  29th  day  of  the 
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same  month  at  noon,  and  would  adjourn  until 
that  time,  for  the  purpose  of  then  drawing  ad- 
ditional jurors  in  case  of  a  vacancy.  The 
judge  thereupon  gave  an  order  to  one  of  the 
deputies  of  the  sheriff  to  notify  each  of  the  ju- 
rors of  his  appointment,  and  ascertain  wheth- 
er they  could  attend,  and  make  report  on  the 
*said  October  29,  at  noon.  At  that  time  [*4OO 
the  officer  furnished  the  judge  with  satisfac- 
tory evidence  that  two  of  the  jurors  could  not 
attend,  and  the  judge  and  clerk  thereupon 
drew  two  other  names  to  supply  the  two  va- 
cancies; and  the  judge  made  and  entered  a  fur- 
ther order  appointing  the  two  persons  so  last 
drawn  as  jurors  in  the  place  of  the  two  who 
could  not  attend.  The  jury  of  appraisers  thus 
constituted,  after  having  viewed  the  premises, 
and  heard  the  relator  and  his  proofs,  so  far  as 
they  were  deemed  pertinent,  appraised  his 
damages.  The  relator  in  his  affidavit  denied 
that  he  knew  of  the  adjournment  from  the  26th 
to  the  29th  of  October— having  left  the  clerk's 
office  before  it  was  announced  by  the  judge — 
and  he  did  not  attend  the  drawing  of  the  last 
two  jurors;  but  the  counsel  for  one  of  the  other 
land  holders  did  attend. 

The  relator  now  moved  for  a  certiorari  to 
remove  the  proceedings  into  this  court,  and 
insisted  that  they  were  erroneous. 

Messrs.  S.  Cheever  and  M.  T.  Reynolds 
opposed  the  motion. 

By  the  Court,  Bronson,  J.  The  objection  to 
hearing  affidavits  in  opposition  to  the  motion 
is  answered  by  the  case  of  People  v.  Supertu 
ors.  1  Hill,  195.  The  objections  to  two  of  the 
jurors  whose  names  came  out  upon  the  first 
drawing  were  properly  overruled.  The  facts 
upon  which  the  objections  rested  were  not 
proved,  nor  did  the  relator  offer  any  proof. 
And  besides,  if  the  facts  had  been  taken  for 
granted,  they  amounted  to  nothing.  If  one 
of  the  jurors  had  been  an  appraiser  of  damages 
upon  another  railroad  in  the  same  county,  he 
was  the  better  qualified  to  discharge  the  like 
duty  in  relation  to  this  road.  As  to  the  other 
juror,  the  alleged  disqualification  consisted  in 
his  owning  stock  in  another  railroad  company. 
But  that  company  had  long  before  acquired 
the  necessary  lands,  and  the  road  had  been 
several  years  in  operation.  I  cannot  see  that 
the  juror  had  any  interest  or  feeling  which 
could  operate  against  the  relator. 

*The  jury,  when  assembled,  de-  [*4Ol 
cided  tnat  the  Company  held  the  affirmative, 
or  was  to  be  regarded  as  plaintiff  in  the  pro- 
ceedings; and  they  rejected  a  part  of  the  evi- 
dence offered  by  the  relator,  on  the  ground 
that  it  was  not  pertinent  to  the  question  to  be 
decided.  If  the  jury  erred  in  either  or  both 
of  these  decisions.the  matter  cannot  be  reached 
by  a  common  law  certiorari. 

The  writ  brings  up  nothing  but  the  record, 
or  other  entry  in  the  nature  of  a  record.  It 
does  not  reach  those  questions  which  upon 
trials  at  common  law  are  reviewed  on  a  case  or 
bill  of  exceptions.  This  doctrine  is  too  well 
settled  to  be  now  called  in  question. 

The  only  question  of  much  importance  is 
that  which  relates  to  the  manner  in  which  the 
jury  was  drawn  and  organized.  And  as  to  that 
I  am  unable  to  see  any  solid  objection  to  the 
course  which  was  pursued.  The  Act  contains 
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no  provision  for  compelling  thj  attendance  of 
the  jurors;  and  if  they  were  under  the  same 
obligation  to  appear  as  they  would  be  when 
summoned  as  grand  jurors,  it  was  highly 
probable  that  some  one  or  more  of  the  twelve 
would  have  a  sufficient  legal  excuse.  Foresee- 
ing this,  the  judge  made  an  order  which  was 
calculated  to  avoid  the  useless  expense  and  de- 
lay of  giving  a  new  notice,  and  going  through 
with  all  the  forms  a  second  time,  for  the  pur- 
pose of  supplying  the  place  of  any  juror  who 
might  not.  attend.  After  appointing  the  time 
and  place  for  drawing  the  jurors,  the  judge 
declared  in  his  order  that  he  would  continue 
the  drawing  from  day  to  day,  if  necessary, 
until  it  should  be  completed ;  in  other  words, 
until  a  full  jury  should  be  obtained.  In  pur- 
suance of  this  order — a  copy  of  which  had 
been  served  on  the  relator  and  the  other  land- 
owners— the  judge  adjourned  the  proceeding 
for  three  days,  for  the  purpose  of  then  sup- 
plying any  vacancy  there  might  be  in  conse- 
quence of  the  inability  of  any  of  the  first  drawn 
jurors  to  attend.  On  the  adjourned  day,  and 
upon  satisfactory  evidence  that  two  of  the  ju- 
rors could  not  attend,  the  judge  proceeded  to 
supply  their  places  by  drawing  two  other 
names.  If  we  give  the  statute  a  reasonable 
4O2*]  Construction,  there  has,  I  think,  been 
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a  full  compliance  with  its  requirements.  The 
relator  has  had  ample  notice,  and  the  oppor- 
tunity of  attending  and  taking  every  objection 
which  he  might  have  deemed  important.  And 
besides,  he  appeared  and  prosecuted  his  claim 
before  the  jury  as  it  was  finally  organized,  and 
thus  took  the  chance  of  obtaining  what  he 
might  consider  a  very  satisfactory  appraise- 
ment of  his  damages.  But  without  stopping 
to  inquire  whether  he  is  now  too  late  to  object 
to  the  mode  in  which  the  jurors  were  drawn, 
I  think  the  judge  was  right  in  the  course  which 
he  pursued. 

The  fact  that  the  relator  left  the  clerk's  of- 
fice before  the  judge  announced  the  adjourn- 
ment to  another  day,  is  of  no  legal  importance. 
The  defendant  had  been  advised  by  the  first 
order  that  the  drawing  was  to  be  continued 
at  another  time,  if  necessary;  and  he  has  no 
right  to  complain  that  he  voluntarily  went 
away  before  the  day  and  hour  had  been  fixed 
by  the  judge. 

On  full  consideration  of  all  the  questions 
which  have  been  made  by  the  relator,  we  see 
no  sufficient  ground  for  awarding  the  writ. 

Motion  denied. 

Cited  in-39  N.  Y.,  88:  6  Trans.  App.,  123;  5  How. 
Pr.,  379;  6  How.  Pr.,  27;  10  How.  Pr.,183. 
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4:03*]  *DEY,  Appellant, 

v. 
WALTON,  Respondent. 

Appeal — What  is  Not  Ground  for  Dismissal — 
Delay. 

Where  an  appeal  has  been  regrularly  taken  from  an 
interlocutory  decree  of  chancery,  mere  delay  in  the 
prosecution  of  it  is  not  a  ground  for  its  dismissal. 

Nor  is  it  a  ground  for  such  dismissal,  that  the  ap- 
pellant has  omitted  to  give  notice  of  an  order  to  an- 
swer the  appeal :  such  order  being  for  the  exclusive 
benefit  of  the  appellant. 

The  only  course  for  the  respondent  who  has  re- 
ceived notice  of  appeal  and  is  desirous  of  expedit- 
ing the  proceedings,  is  to  answer  the  petition,  and 
bring  the  cause  to  a  hearing. 

An  appeal  from  an  interlocutory  or  final  decree  of 
chancery  is  matter  of  right  and,  if  regularly  made, 
cannot  be  dismissed  on  the  ground  of  its  being  friv- 
olous, or  intended  to  awe  the  respondent  into  a 
compromise. 

One  who  has  appealed  from  an  interlocutory  de- 
cree of  chancery  in  such  a  manner  as  to  entitle  him 
to  a  review,  but  not  to  a  stay  of  proceedings,  will 
not  be  deemed  to  have  waived  his  appeal  by  appear- 
ing and  participating  in  the  subsequent  steps  of  his 
adversary  to  obtain  a  final  decree. 

Whether  a  party  who.  after  appealing  from  a  de- 
cree in  his  own  favor,  has  taken  a  step  in  the  court 
below  to  carry  it  into  execution,  will  either  be 
deemed  to  have  thereby  abandoned  his  appeal,  or  be 
put  by  the  court  below  to  elect  between  the  decree 
and  the  appeal,  quaere. 

Citations— Sydney,  Appeals,  95 ;  Id.,  App.  L  ;  2  R, 
8.,  502,  sees.  80, 82,  87,  2ded.:  503,  504,  sec.  87  ;  7  Paige, 
206. 

MOTION  to  dismiss  an  appeal.  The  suit  in 
the  Court  of  Chancery  was  by  Grace  T. 
4O4*]  *Walton  against  Anthony  Dey,  for  an 
account  as  trustee.  The  master  reported  a  bal- 
ance due  the  complainant  of  $29,898.07.  The 
defendant  took  exceptions  to  the  report,  but 
they  were  overruled,  andan  order  of  affirmance 
entered  Januarys,  1841.  Notice  of  this  order 
was  served  on  the  defendant's  solicitor  on  the 
16th,  with  notice  of  bringing  the  cause  to  a  hear- 
ing at  the  next  term.  The  cause  was  according 
ly  placed  on  the  calendar,  and  heard  January 
30, 1841,  when  the  defendant's  counsel  appeared. 
A  final  decree  passing  against  the  defendant, 
his  counsel  participated  in  settling  the  form  of 
the  decree.  This  was  entered  on  the  first  of 
February,  and  a  copy  served  on  the  defend- 
ant's solicitor  on  the  6th. 

In  the  meantime,  the  defendant  had  entered 
an  appeal  from  the  interlocutory  decree.  This 
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was  done,  and  notice  given  to  the  complain- 
ant's agent  January  29,  1841,  the  day  before 
the  final  hearing.  The  petition  of  appeal  was 
filed  with  the  register  in  due  time.  It  was  not 
denied  that  the  defendant  furnished  the  secu- 
rity required  by  the  statute  for  giving  effect  to 
the  appeal,  that  is  to  say,  security  for  the  costs 
of  this  court ;  2  R.  8.,  502,  sec.  80,  2ded.;  but 
the  Chancellor,  at  a  subsequent  day,  having  or- 
dered him  also  to  secure  the  payment  of  the 
sum  awarded  by  the  final  decree,  and  this  not 
having  been  done,  the  complainant  was  al- 
lowed to  take  out  execution.  Very  little  was 
obtained  by  that ;  and  the  defendant  subse- 
quently threatened  to  proceed  under  the  Bank- 
rupt Act,  unless  the  complainant  would  com- 
ply with  certain  terms  of  compromise. 

Februarys,  1841,  the  defendant  filed  his  pe- 
tition of  appeal  and  the  papers  annexed  with 
the  clerk  of  this  court,  and  entered  the  usual 
order  to  answer  the  petition,  but  gave  no  no- 
tice of  the  order  ;  and  has  taken  no  step  since 
that  time. 

Mr.  N.  Hill,  Jr.,  for  the  respondent. 

*Mr.  L.  H.  Sandford,  for  the  ap  [*4O5 
pellant. 

Cowen,  J.  The  mere  delay  furnishes  no 
ground  for  dismissing  the  appeal.  In  the  House 
of  Lords,  if  the  appellant  do  not,  during  the 
first  eight  days  of  the  session  ensuing  that  ses- 
sion when  the  appeal  was  lodged,  apply  for  a 
peremptory  order  to  answer,  the  appeal  shall, 
by  a  general  order  of  the  court,  stand  dis- 
missed. Sydney,  Appeals,  95  ;  Id.,  App.,  L. 
No  such  practice,  however,  is  known  to  this 
court ;  nor  if  it  were,  would  it  aid  the  re- 
spondent in  this  motion.  The  petition  of  ap- 
peal being  filed  with  the  proper  matter  an- 
nexed, the  only  course  for  expediting  the  cause 
is  to  answer  the  petition,  and  bring  the  cause 
to  a  hearing.  The  appellant  may,  by  a  general 
rule  of  this  court,  take  an  order  or  course  to 
answer  the  appeal  in  eight  days.  That  was 
done  on  filing  the  petition  here. 

I  do  not  see  that  the  respondent  can  com- 
plain of  the  want  of  notice  of  the  order  to  an- 
swer. That  is  for  the  exclusive  benefit  of  the 
appellant.  It  is  enough  for  the  respondent  that 
he  have  notice  of  the  appeal.  He  is  then  to 
watch  the  course  of  the  appellant,  and  as  soon 
as  the  petition  is  filed  either  in  the  court  below 
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or  here,  both  of  which  he  knows  must  be  done 
within  certain  times  respectively,  he  may  an- 
swer, and  go  on  to  a  hearing  according  to  the 
course  of  this  court.  Vide,  Rules  7,  11,  14,  of 
1840  ;  Rules  9,  13,  18,  of  Dec.,  1841. 

It  is  insisted,  however,  that  the  facts  stated 
show  the  appeal  to  be  frivolous,  intended 
merely  to  awe  the  complainant  into  a  settle- 
ment, and  indeed  that  the  appeal  has  been 
waived.  With  the  ground  of  frivolousness,  we 
of  course  have  nothing  to  do  at  this  stage  of 
the  cause.  An  appeal  either  from  an  inter- 
locutory or  final  decree,  is  a  matter  of  right,  on 
making  the  deposit  or  giving  the  security  for 
costs  required  by  the  statute.  2  R.  S.,  502,  sec. 
SO,  2d  ed.  That  was  done,  and  the  respond- 
ent's counsel  treated  the  appeal  as  regular,  by 
moving  in  the  Court  of  Chancery  for  an  order 
that,  under  the  circumstances,  it  should  not 
4O(>*]  *have  the  effect  to  stay  execution.  Id., 
503,  504,  sec.  87.  Nor  have  we  any  right  to  in- 
quire into  the  intent  with  which  the  appeal 
was  brought. 

It  is  supposed  that  the  appellant's  appear- 
ance by  counsel  to  watch  the  proceedings  of 
his  adversary  in  taking  the  final  decree,  and  to 
•see  that  it  was  correctly  settled,  operated  as  a 
waiver  of  the  appeal  from  the  decretal  order  on 
which  it  was  founded.  But  no  authority  was 
cited,  nor  am  I  aware  of  any,  which  ascribes 
so  important  an  effect  to  such  a  circumstance. 
It  may  be  conceded  that  where  a  party,  after 
appealing  from  an  order  of  his  own,  takes  a 
step  upon  it  with  a  view  to  carry  it  into  execu- 
tion, he  shall  be  holden  to  have  abandoned  his 
appeal,  or  at  least  he  may  be  put  by  the  court 
below  to  his  election  whether  he  will  go  on 
with  one  or  the  other  of  two  courses  so  directly 
incompatible.  Vail  v.  Remsen,  7  Paige,  206. 
This  is  the  furthest,  I  apprehend,  which  the 
books  have  gone  ;  and  it  rests  on  the  principle 
of  necessary  incompatibility.  Even  that  I 
should  think  somewhat  questionable  ;  but  in 
the  case  at  bar  there  was  nothing  like  it.  An 
interlocutory  decree  is  made  which  the  party 
implicated  supposes  to  be  erroneous.  He 


brings  a  regular  appeal,  sufficient  to  secure  a 
review  in  this  court,  but  not  to  stay  the  final 
decree  nor  execution  upon  it ;  and  he  seeks  to 
guard  against  such  a  final  decree  as  may,  on  an 
ex  parte  hearing,  be  made  to  bear  more  heavily 
against  him  than  the  previous  order  would 
warrant.  He  watches  to  see  that  the  conclusion 
is  not  drawn  out  of  proportion  to  the  premises. 
He  was  not  bound  to  assume  that  the  previous 
order  would  be  nullified  by  the  appeal.  Being 
affirmed,  the  final  decree  would  stand  with  it, 
whatever  that  might  be,  unless  it  was  also  ap- 
pealed from  or  modified  by  motion  in  the 
court  below.  The  more  prudent  course,  there- 
fore, was  to  appear  and  see  that  it  was  framed 
in  such  a  way  as  to  supersede  the  trouble  and 
expense  of  either,  in  the  event  of  affirmance. 

The  object  of  an  appeal,  whether  from  an 
interlocutory  or  final  decree,  may,  like  a  writ 
of  error,  be  one  or  two  things.  It  may  merely 
seek  a  review  of  the  decree,  leaving  execution 
*to  go,  transferring  the  fund  to  the  [*4O7 
hands  of  the  adverse  party,  and  relying  on  his 
ability  to  make  restitution  in  the  event  of  re- 
versal, or  it  may  go  further.  It  may  seek  to 
stay  all  proceedings,  and  retain  the  fund.  The 
first  thing  is  effected  by  a  bond  or  deposit  to 
secure  the  costs  merely.  2  R.  8.,  502,  sec.  80, 
2d  ed.  The  second  requires  security  for  paying 
the  whole  fund,  in  the  event  of  a  general  af- 
firmance. Id.,  sees.  82,  87.  An  appellant  is 
often  unable  to  furnish  such  heavy  security  as 
the  last,  and  this  seems  to  have  been  the  case 
of  Mr.  Dey.  He  has  chosen  to  appeal  without 
staying  the  proceedings  ;  and  it  is  not  denied 
that  he  may  do  so  and  carry  his  appeal 
through,  if  he  keep  properly  upon  his  guard. 
The  respondent's  counsel  resorts  to  the  ground 
of  waiver  or  abandonment,  which,  as  I  have 
endeavored  to  show,  is  untenable. 

I  am  of  opinion  that  the  motion  to  dismiss 
the  appeal  should  be  denied  with  costs. 

The  other  members  of  the  Court  being  of  the 
same  opinion,  the  motion  was  accordingly  denied, 
with  costs. 


Cited  in-23  Gal.,  649. 
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4O9»]         *CUTLER  «.  BIGGS. 

Same  Affidavit  of  Merits — Can  be  used  only 
once. 

An  affidavit  of  merits  made  and  used  for  one  pur- 
pose in  a  cause,  cannot  be  used  for  another :  e.  g., 
an  affidavit  to  change  the  venue  will  not  be  received 
as  the  foundation  of  a  motion  to  set  aside  a  default 
for  want  of  a  plea. 

And  where  an  affidavit  of  merits  was  served  with 
the  defendant's  plea,  pursuant  to  Rule  1st  of  May 
Term,  1840 ;  held,  not  sufficient  to  prevent  the  taking 
of  an  inquest  in  the  cause  at  the  circuit  out  of  its 
order  on  the  calendar. 

MR.  C.  Humphrey,  for  the  defendant, 
moved  to  set  aside  an  inquest  taken  at  the 
circuit  out  of  its  order  on  the  calendar.  It  ap- 
peared that  the  cause  was  regularly  noticed 
for  an  inquest,  and  that  no  affidavit  of  merits 
was  interposed  in  season.  But  a  regular  affi- 
davit of  merits  had  been  served  with  the  plea, 
pursuant  to  the  statute  and  the  rule  of  this 
court.  22  Wend.,  644,  n.  The  usual  affidavit 
to  prevent  an  inquest  had  been  sent  to  the 
counsel  for  the  defendant  by  mail  ;  but  did  not 
reach  his  hands  till  after  the  jury  were  im- 
paneled for  the  inquest. 

Mr.  Humphrey  submitted  that  the  affida- 
vit served  with  the  plea  was  sufficient ;  and 
likened  it  to  the  case  of  an  affidavit  served 
for  one  circuit,  which  had  been  held  suffi- 
cient for  any  subsequent  circuit  at  which 
41O*]  the  cause  might  be  noticed.  *Van 
Rensselaer  v.  Hamilton,  4  Cow.,  539,  540  ;  Pres- 
cottv.  Roberts,  6  Id.,  45. 

Mr.  P.  Cagger,  contra. 

By  the  Court,  Cowen,  J.  The  analogy  was 
so  striking  between  this  and  the  cases  men- 
tioned by  Mr.  Humphrey,  that  I  reserved  the 
point,  in  order  to  confer  with  the  judges.  Our 
recollection  is,  that  affidavits  of  merits  made 
in  the  course  of  the  cause  for  one  purpose, 
have  uniformly  been  rejected  when  proposed 
to  be  used  for  another.  For  instance,  an  affi- 
davit of  merits,  made  with  a  view  to  change 
the  venue,  would  not  be  received  as  the  founda- 
tion of  a  motion  to  set  aside  a  default  for  want 
of  a  plea.  Many  other  like  instances' might  be 
mentioned.  To'grant  this  motion  would,  there- 
fore, be  to  work  such  an  extensive  and  incon- 
venient innovation  in  practice  as  we  do  not 
feel  warranted  in  allowing.  I  would  grant  the 
motion  on  terms,  if  an  affidavit  of  merits  had 
now  been  made  ;  but  I  find  none  among  the 
papers  handed  up.  Although  two  affidavits 
of  merits  have  heretofore  been  made  in  this 
cause  for  other  purposes,  I  can  regard  neither' 
as  sufficient,  because  neither  was  made  with  an 
immediate  view  to  this  motion. 

The  motion  must  be  denied  with  costs;  but, 
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under  the  circumstances,  with  prejudice  to  the 
right  of  renewing  it. 
Ordered  accordingly. 

Distinaruished-80  N,  Y.,  661. 

Cited  fn-3  How.  Pr.,  826;  68  How.  Pr.,  609;  1  Co. 
R.,  113. 


*Ex  PARTE  MINIER,  Sheriff  of  CHE-  [*41 1 

MUNG. 

A  sheriff  is  not  entitled  to  a  per  diem  compensa- 
tion for  attending  either  the  Circuit,  Oyer  and  Ter- 
miner,  or  the  C.  P.  and  G.  S.,  in  his  county. 

Citations-2  R.  S.,  638,639,  sees.  39,  40;  830,  sec.  12. 

MINIER,  the  relator,  attended  the  C.  P. 
and  General  Sessions  of  his  county,  Che- 
lining,  and  brought  in  his  charge  for  expenses 
before  the  Board  of  Supervisors  at  $1.25  per 
day.  The  Board  declined  to  audit  the  charge, 
on  the  ground  that  the  statute  makes  no  al- 
lowance for  it.  An  alternative  mandamus  hav- 
ing issued  commanding  them  to  make  the  al- 
lowance, or  show  cause,  it  was  now  moved 
that  it  be  made  peremptory. 

Mr.  M.  T.  Reynolds,  for  the  motion. 

Messrs.  Jackson  and  Darling,  contra. 

By  the  Court,  Cowen,  J.  The  statutes  re- 
lied upon  by  the  relator's  counsel  are  2  R.  S., 
538,  539,  2d  ed.  These  provide  that  for  any 
services  which  may  be  rendered  by  a  constable, 
the  sheriff  shall  have  the  same  fees  as  the  con- 
stable. Id.,  sec.  39.  See  a  like  provision.  Id., 
630,  sec.  12.  The  latter  is  entitled  to  $1.25  per 
day  for  attending  court  pursuant  to  a  notice 
from  the  sheriff.  Id..  539,  sec.  40.  Clearly, 
the  case  cannot  be  brought  within  the  clauses 
relied  on,  unless  we  could  suppose  the  sheriff 
giving  notice  to  himself.  This  service  of  the 
constable  is  on  special  notice  to  him  from  the 
sheriff,  and  cannot,  therefore,  be  performed  by 
the  latter.  The  attendance  of  the  sheriff  at 
these  courts  is  highly  necessary,  not  to  say  es- 
sential ;  but  the  statute  seems  to  have  referred 
his  compensation  to  perquisites  for  other  serv- 
ices. The  intent  is  more  clear  when  .we  see- 
that  for  attendance  on  the  Supreme  Court  a 
compensation  of  $2  per  day  is  given  to  the 
sheriff.  2  R.  S.,  538,  sec.  39. 

Motion  denied. 

Cited  in-66  N.  Y.,  693 ;  26  Cal.,  119. 


*MOORE  v.  COOLEY  &  BLACK- [*4 12 

MAN. 

Prosecutions  in  Forma  Pauperis — Statuter— 
Writs  of  Error. 

The  statute.  2  R.  8.  302,  sec.  1,  2d  ed.,  authorizing 
prosecutions  in  forma  pauperis,  does  not  extend  to 
writs  of  error. 

2. 
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Sem  We,  that  a  release  of  all  actions  will  embrace 
things  recoverable  by  way  of  restitution  under  or 
in  consequence  of  a  writ  of  error. 

Statutes  authorizing  persons  to  prosecute  in  forma 
pauper-is  should  be  construed  strictly  as  against  the 
applicant. 

Citations-2  B.  S.,  362,  sec.  1,  2d  ed.;  2  Inst.,  39,  40; 
Co.  Litt.,  288  t> ;  Bac.  Abr,  Release,  I,  2 ;  Hist,  of 
Hen.  VII. 

Mr.  J.  V.  L.  Pruyn,  moved  that  the  plaint- 
iff be  allowed  to  prosecute  a  writ  of  error  in 
forma  pauperis.  It  appeared  by  his  petition 
that  he  sued  in  a  justice's  court  for  trespass, 
and  had  judgment  against  him,  which  on  cer- 
tiorari,  in  the  C.  P.,  was  affirmed. 

Mr.  P.  Cagger,  contra,  objected  (inter  alia") 
that  the  statute  authorizing  prosecutions  in 
forma  pauperis,  does  not  extend  to  writs  of  error. 

By  the  Court,  Cowen,  J.  The  statute,  2  R. 
S.,  862,  2d  ed.,  sec.  1,  gives  the  right  of  suing 
in  this  form  to  every  poor  person,  etc.,  who 
shall  have  a  cause  of  action  against  another. 
Strictly  speaking,  an  error  on  which  a  writ 
lies  is  not  a  cause  of  action  ;  for,  as  Ld.  Coke 
says,  there  is  a  distinction  between  writs  and 
actions ;  and  under  this  distinction  he  in- 
stances actions  and  writd  of  error.  2  Inst.,  39, 
40.  And  yet,  a  release  of  all  actions  extends 
to  writs  of  error,  when  any  thing  may  be  re- 
covered or  taken  by  way  "of  restitution  under 
or  in  consequence  of  the  writ  of  error.  Co. 
Litt.,  288  b;  Bac.  Abr.  Release,  I,  2.  This, 
however,  I  take  it,  proceeds  rather  upon  an 
equitable  and,  therefore,  extended  construc- 
tion of  the  words  in  the  release  beyond  their 
strict  meaning ;  for  they  generally  reach  the 
original  matter  out  of  which  the  error  arose, 
that  being  the  direct  subject  of  an  action  if  the 
matter  be  thrown  open  by  the  writ  of  error. 
The  original  matter  being  released,  therefore, 
the  words  are  very  properly  construed  as  reach- 
ing indirectly  and  in  liberal  construction  to 
413*]  the  writ  of  error  *itself,  because  that 
depends  upon  the  original  matter.  Yet,  in 
strictness,  no  book  holds  the  word  "action," 
or  words  "cause  of  action,"  to  be  identical 
with  a  writ  of  error  or  cause  of  a  writ  of  error. 

There  can  be  little  doubt  that  the  statute  un- 
der which  this  motion  is  made  should  be  con- 
strued strictly  ;  for  the  pauper  comes  to  litigate 
entirely  at  the  expense  of  others.  He  is  nei 
ther  to  pay  his  own  attorneys  or  counsel,  nor 
is  he  liable  to  his  adversary  should  the  suit 
prove  to  be  groundless.  He  thus  enjoys  a 
great  privilege  and  exemption  from  the  com- 
mon lot  of  men,  whereby,  in  respect  to  causes 
of  action  proper,  he  becomes,  as  Ld.  Bacon 
says,  rather  able  to  vex  than  unable  to  sue. 
Hist,  of  Hen.  VII.  The  case  before  us  would 
seem  to  furnish  an  illustration  of  the  remark. 
The  petitioner  has  already  been  defeated  in 
two  courts. 

Motion  denied. 

Cited  in-  1  Barb.,  15 ;  16  Barb.,  594 ;  14  How.  Pr.,  17. 


THE  UNION  FURNACE  COMPANY 

SHEPHERD,  ET  AL. 

Service  of  Copy  of  Paper —  Variance —  When  Affi- 
davit without  Jurat. 

In  general,  a  variance  between  the  copy  of  a  pa- 
per served  and  the  original,  is  not  fatal,  unless  cal- 
culated to  mislead  or  prejudice  the  party  served. 
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Accordingly,  where  in  a  suit  commenced  without 
writ,  the  declaration  on  file  was  entitled  specially 
of  January  Term,  1842,  and  in  the  copy  served  the 
title  was  the  same,  except  as  to  the  year,  which  was 

1840,  to  each  of  which  was  annexed  by  way  of  par- 
ticular, a  copy  of  a  note  which  did  not  become  due 
till  1842 ;  held,  that  the  service  would  not  be  set  aside, 
the  variance  being  such  as  was  not  likely  to  mislead 
the  defendant. 

The  service  of  a  copy  affidavit  to  be  used  as  the 
foundation  of  a  special  motion,  is  good  without  the 
addition  of  the  jurat,  if  the  facts  stated  are  intelli- 
gible without  it. 

Citations— 5  Wend.,  76;  3  Chit.  Gen.  Pr.,  Am.  ed., 
""6,  p.  239-232 ;  2  Johns.,  479 ;  2  Wend.,  283. 

MOTION  to  set  aside  the  service  of  the  dec- 
laration on  Shepherd,  as  irregular. 

The  declaration  on  file  was  entitled  of  Janu- 
ary Term,  to  wit:  February  21,  in  the  Term 
of  January,  in  the  year  of  our  Lord  1842.  The 
copy  served  was  the  same,  except  that  the 
year  was  forty  instead  of  42. 

*To  both  was  attached,  as  a  bill  of  [*4 1 4 
particulars,  a  promissory  note  to  which  the 
defendants  were  parties,  dated  September  28, 

1841,  at  90  days. 

Mr.  D.  Bur-well,  for  the  motion. 
Mr.  E.  T.  Marsh,  contra. 

By  the  Court,  Cowen,  /.  It  is  impossible 
that  this  variance  from  the  title  of  the  declara- 
tion on  file  could  have  misled  Shepherd  when 
compared  with  the  bill  of  particulars  of  a  note 
not  due  on  its  face  till  1842.  Whether  the  de- 
fendant can  be  misled  or  not,  I  think  furnishes 
the  true  test  of  the  service  of  process  (and  this 
declaration  was  in  the  nature  of  process)  as  well 
as  of  the  service  of  a  notice.  It  is  said  that 
the  statute  requires  that  a  copy  of  the  declara- 
tion should  be  served ;  and  were  we  to  follow 
some  of  the  earlier  decisions  of  Westminster 
Hall  on  the  uniformity  of  process  Act,we  must 
indeed  hold  this  service  to  be  defective  since 
the  decision  that  a  title  to  a  declaration  intended 
for  process  is  a  material  part  of  it.  Paul  v. 
Graves,  5  Wend.,  76.  But  the  earlier  practice 
in  England  on  the  statute  mentioned  has  been 
departed  from  as  impracticably  strict;  and  now 
if  the  defendant  cannot  be  misled  or  preju- 
diced by  a  mistake  in  the  copy,  the  service  is 
holden  well.  Vide,  the  cases  in  3  Chit.  Gen. 
Pr.,  Am.  ed.  of  1836,  pp.  229-232.  It  is  a  rule 
with  us  that  the  copy  of  an  affidavit  to  be  used 
as  the  foundation  of  a  special  motion  must  be 
served;  and  yet,  we  dispense  with  a  copy  of 
the  jurat  where  the  facts  purporting  to  be 
stated  in  the  body  of  the  affidavit  are  intelligi- 
ble without  it.  Livingston  v.  Cheetham,  2  Johns. , 
479;  Chase  v.  Edwards,  2  Wend.,  283. 

Motion  denied. 

Cited  in— 36  How.  Pr.,  232. 


*Ex  PARTE  HAGAMAN.        [*415 

Officer  before  Whom  Party  Notified  to  Appear — 
How  Long  to  Wait — Discretion. 

A  judge  or  officer  before  whom  a  party  is  notified 
to  appear  is  not,  in  strictness,  bound  to  wait  for 
him  beyond  the  arrival  of  the  precise  time  ap- 
pointed ;  though,  in  the  exercise  of  his  discretion, 
he  may  wait  longer. 

Accordingly,  in  proceedings  before  a  commis- 
sioner by  a  debtor,  to  obtain  a  discharge  under  the 
Insolvent  Act,  where  the  creditors  were  notified  to 
appear  at  10  o'clock  A.  M.,  on  a  given  day,  and  one 
of  them  intending  to  oppose  the  discharge,  did  not 
arrive  at  the  commissioner's  office  till  some  minutes 
after  10  o'clock,  when  the  commissioner  refused  to 
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hear  him  on  the  ground  that  it  was  too  late ;  held, 
not  an  error  which  could  be  reviewed  on  ce.rt  i«;  m-i. 

The  particular  circumstances  which  may  influ- 
ence the  mind  of  a  judge  or  commissioner  in  mat- 
ters renting  in  nicri-  discretion,  make  no  part  of  his 
memorial  or  record  of  the  proceedings,  and  cannot 
properly  be  returned  on  certiorari. 

Otherwise  in  certain  cases,  gemble,  as  to  proceed- 
ings in  justices'  courts. 

Citations— 20  Johns.,  809:  Bagley,  Chamber  Pr., 
:.-.'.  ii. 

MOTION  for  a  cerliorari.  The  relator  was  a 
creditor  of  one  Hance,  who  had  applied 
for  the  benefit  of  the  Insolvent  Act,  2  R.  S., 
810,  2d  ed..  Non  imprisonment  Act;  and  No- 
vember 18.  1841,  at  10  A.  M.,  was  the  time 
when  the  application  was  to  be  heard  at  the 
commissioner's  office.  The  relator  intended  to 
oppose  the  discharge,  but  did  not  arrive  at  the 
commissioner's  office  till  from  five  to  fifteen 
minutes  after  the  hour  of  ten  In  the  mean- 
time the  commissioner  had,  verbally,  ordered 
an  assignment  and  begun  to  sign  his  name  to 
the  written  order.  He  had  signed  the  initial 
of  his  first  name.  At  this  stage,  the  relator 
applied  for  leave  to  oppose  the  discharge;  but 
the  commissioner  refused  to  hear  him,  on  the 
ground  that  it  was  too  late;  and  he  proceeded 
to  execute  the-  order  for  an  assignment.  A 
motion  was  now  made  for  a  certiorari. 
Mr.  P.  Gansevoort,  for  the  motion. 

By  the  Court,  Cowen,  /.  It  is  not  neces- 
sary to  inquire  whether  the  commissioner,  by 
having  made  the  verbal  order  and  begun  to 
sign  the  written  one,  had  lost  all  control  over 
the  case;  because  he  had  a  right,  in  strictness, 
4 1 6*]  to  decline  *hearing  the  opposing  party 
after  the  hour  appointed.  His  assigning  for 
reason  that  it  was  too  late,  and  that  he  then  had 
no  power  to  open  the  case,  cannot  be  received 
for  error,  so  long  as  the  proceeding  may  be 
sustained  by  another  reason  which  is  valid. 
After  announcing  to  the  debtor  that  a  written 
order  would  be  made,  his  witness  may  have 
left  the  commissioner's  office,  or  other  means 
prepared  to  sustain  the  application  may  have 
been  dispensed  with. 

It  would,  no  doubt,  be  erroneous,  in  this  and 
the  like  cases,  for  a  commissioner  to  decide  be- 
fore the  hour  appointed;  but  after  that  has  ar- 
rived, we  cannot  interfere  by  certiorari  merely 
because  he  may  allow  a  longer  or  shorter  time. 
It  is  enough  if  he  return  that,  at  the  hour, 
the  party  interested  to  oppose  not  appearing, 
he  proceeded  accordingly.  In  practice,  it  is 
sometimes  usual  to  wait  an  hour;  said  in  Shu- 
felt  v.  Cramer,  20  Johns.,  309;  sometimes  only 
half  an  hour.  Bagley,  Chamber  Pr.,  22.  But, 
in  strictness,  the  party  must  attend  at  the  pre- 
cise time,  Id.,  23,  and  all  beyond  is  matter  of 
practice  or  discretion,  like  a  judge  postponing 
a  trial.  The  particular  circumstances  which 
regulate  the  mind  of  the  judge  in  granting  or 
refusing  the  extension  of  time  applied  for, 
make  no  part  of  the  record,  and  cannot  prop- 
erly be  brought  into  the  return  to  a  certiorari. 
The  doctrine  of  certiorari  f  rom  a  justice's  court 
has  no  application.  That  court  is  by  statute 
bound  to  return  various  collateral  matters;  and 
this  court  has  gone  a  great,  not  to  say  an  in- 
convenient length,  in  looking  after  minute  mat- 
ters of  practice;  sometimes,  perhaps,  of  mere 
discretion. 

Motion  denied. 

Cited  in-fl  N.  Y.,  316. 
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*8HAW  ET  ux.  «.  McMAREN.  [*4 1 7 
Ejectment— Motion  for  New  Trial. 

Where  a  defendant  in  ejectment  moves  for  a  new 
trial  under  the  statute,  the  court  eannot  require,  as 
a  condition,  that  he  shall  pay  the  costs  of  a  sugges- 
tion for  niesite  profits :  nor  can  they  Impose  any 
terms  beyond  payment  ofcosts  of  the  principal  suit. 

IN  ejectment,  after  judgment  for  the  plaint- 
iffs, a  motion  was  made  in  behalf  of  the  de- 
fendant for  a  new  trial  under  the  statute,  2  R. 
8.,  285,  2d  ed.,  sec.  37,  the  costs  of  the  eject- 
ment having  been  paid. 

The  granting  of  the  motion  was  opposed,  ex- 
cept on  the  terms  that  the  defendant  should 
also  pay  the  costs  of  a  suggestion  for  mexne 
profits  which  had  been  some  time  pending  and 
was  at  issue,  and  had  been  noticed  for  trial. 
Vide,  Id.,  286.  But, 

Cowen,  J.,  thought  that,  on  the  words  of 
the  statute,  no  terms  beyond  paying  the  costs 
of  the  principal  suit  could  be  required. 

Motion  granted. 

Cited  in— 5  How.  Pr.,  50 ;  37  Mich.,  285. 


ANONYMOUS. 

A  replevin  bond  in  a  suit  by  an  infant  is  valid, 
though  executed  by  his  prochein  ami  as  one  of  the 
two  sureties  required  by  statute. 

IN  replevin  by  an  infant,  his  next  friend  by 
whom  he  sued  became  one  of  the  two  sure- 
ties for  the  plaintiff  ;  and  it,  was  objected  that 
he  was  a  party,  and  so  the  bond  came  within 
the  case  ;  vide,  Qrah.  Pr.,  890;  see,  also,  18 
Wend.,  521;  Id..  581;  which  *holds,  [*418 
there  must  be  two  sureties  independently  of 
the  party;  but, 

Cowen,/.,  held  he  was  not  a  party,  but 
rather  in  the  nature  of  an  attorney;  and  so  the 
proceedings  were  well  enough. 

Motion  denied. 

Cited  in-20  Minn.,  343. 


Ex  PARTE  MILLER. 

Canal  Commissioners — Demise  by,  of  Right  of 
Using  Waste  Water — Reservation  of  Power  of 
Revocation — Stipulation  That  no  Compensation 
be  Paid  for  Improvements  in  Case  of  Revocation 
— Stipulation  Applies  in  Case  oj  Partial  Revo- 
cation. 

The  Canal  Commissioners  demised  to  M.  the  right 
of  taking  and  using  for  hydraulic  purposes,  the 
water  which  should  flow  from  a  waste-weir,  at  a 
prescribed  height,  so  far  as  the  same  might  be  taken 
without  interfering  prejudicially  with  canal  navi- 
gation ;  reserving  the  right  to  the  State  wholly  to 
resume  the  subject  of  the  demise,  when  the  com- 
missioners should  think  it  necessary,  without  being 
liable  to  pay  damages,  or  to  make  compensation  for 
improvements,  erections,  etc.  The  lessee  trans- 
ferred all  interest  in  the  lease,  and  the  assignee 
erected  and  had  nearly  completed  an  expensive 
flouring  mill  on  the  premises,  when  the  commis- 
sioners caused  the  waste-weir  to  be  raised  bejond 
the  height  mentioned  in  the  lease.  Held,  that  the 
power  reserved  in  the  lease  extended  as  well  to  a 
partial  as  to  a  total  resumption  of  the  privilege  de- 
mised :  and  that  the  act  of  raising  the  waste-weir 
was,  therefore,  lawful. 

An  absolute  power  of  revoking  an  easement,  re- 
served in  a  demise  thereof,  is  not  invalid  as  being 
repugnant  to  the  demise. 

No  formal  expression  of  opinion  on  the  part  of  the 
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Canal  Commissioners,  as  to  the  necessity  of  resum- 
ing the  subject  of  the  demise,  was  requisite  in  this 
case  as  a  preliminary  to  the  exercise  of  the  right  of 
resumption  ;  that  opinion  being  sufficiently  mani- 
fested in  the  act  of  causing1  the  waste- weir  to  be 
raised. 

The  act  of  the  commissioners  in  resuming  the 
subject  of  the  demise,  formed  no  ground  of  claim  to 
compensation  or  damages  on  the  part  of  the  lessee 
or  assignee. 

The  statute,  Sess.  L.,  1838,  p.  283,  ch.  289,  authoriz- 
ing the  Canal  Commissioners  to  settle  and  pay  for 
damages  on  account  of  leaded  surplus  waters  being 
resumed  in  whole  or  in  part,  applies  only  to  cases 
where  a  legal  or  equitable  claim  to  compensation 
exists,  and  not  where,  as  in  the  present  case,  the  les- 
see has  stipulated  that  the  State  might  at  any  time 
revoke  or  modify  the  lease  without  being  liable  to 
respond  in  damages. 

The  mere  reservation  in  the  lease  of  the  right  of 
resuming  the  privilege  in  question,  would,  of  itself, 
have  cutoff  all  claim  to  compensation,  independent 
of  the  express  stipulation  to  that  effect. 

Citations— Bac.  Max.  Reg.,  4 ;  Laws,  1838,  p.282,ch. 
289. 

MOTION"  for  a  mandamus  against  the  Canal 
Commissioners.  From  the  relator's  affi- 
davits, it  appeared  that  in  1829,  it  having  be- 
419*]  come  *necessary  to  secure  to  the  Erie 
Canal  at  Utica  an  additional  supply  of  water, 
the  Canal  Commissioners  appropriated  to  the 
use  of  the  State  certain  land  of  Mrs.  Maria 
Miller,  pursuant  to  an  arrangement  with  her 
agent  for  the  purpose  of  a  site  for  the  present 
weighlock;  with  the  privilege  of  a  water-course 
to  the  Mohawk  River  for  discharging  the  water 
wasting  from  the  weighlock,  and  from  the 
waste- weir  constructed  at  the  time  adjacent  to 
the  weighlock.  On  applying  to  the  acting  com- 
missioner for  compensation,  he  replied,  there 
would  be  surplus  water  wasting  from  the 
waste-weir  and  weighlock,  to  the  use  of  which 
Mrs.  Miller  would  legally  have  a  preemptive 
title;  and  he  suggested  that  she  had  better  ap- 
ply for  a  lease,  the  rent  of  which  would  be 
fixed  at  a  low  rate  on  account  of  her  claim  for 
damages.  She  accordingly  applied;  and  a  val- 
uation of  rent  was  made  by  the  Canal  Apprais- 
ers at  $25  per  annum  for  the  first  two  years, 
and  $50  per  annum  afterwards.  They  gave  a 
certificate  to  that  effect,  stating  the  estimate  to 
be  of  "The  surplus  water  which  may  be  spared 
at  the  waste- weir,"  etc.  The  said  estimate  is 
made  with  reference  to  a  waste-weir  fifty  feet 
long,  and  in  height  three  feet  ten  inches  above 
the  bottom  level  of  the  canal  during  the  season 
of  navigation,  and  in  the  winter  season  three 
feet."  March  27,  1830,  the  Canal  Commission- 
ers accordingly  executed  to  Mrs.  Miller  a  lease 
of  the  right,  etc.,  of  taking  and  using  "at  all 
times  hereafter,  for  hydraulic  purposes,  the 
surplus  water  aforesaid,"  viz. :  as  described  in 
the  certificate  of  appraisal,  "so  far  as  the  same 
may  be  taken  without  interfering  with  the  due 
and  proper  use  of  the  water  for  the  purposes 
of  navigation  or  transportation;  reserving, how- 
ever, now  and  at  all  times  hereafter  to  the  said 
people,  etc.,  the  right  wholly  to  resume  the 
water,  etc.,  and  the  privilege,  etc.,  without 
paying  damages  or  allowing  compensation  for 
improvements  or  erections  which  may  or  shall 
be  made,  etc. ;  and  also  the  right,  without  al- 
lowing any  compensation,  etc.,  to  abandon  or 
destroy  the  work,  by  the  construction  of  which 
the  surplus  water  herein  conveyed  has  been 
created,  whenever  in  the  opinion  of  the  Canal 
42O*]  Commissioners,  or  the  Legislature  of 
the  Stale  of  New  York,  the  occupancy  or  use 
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of  said  work  shall  cease  to  be  advantageous  to 
the  said  people  of  the  State  of  New  York," 
etc.  No  counterpart  of  the  lease  was  executed 
by  Mrs.  Miller.  She  soon  after  conveyed  her 
interest  in  virtue  of  the  lease  to  the  relator, 
who,  in  the  years  1831,  1832,  erected  and  nearly 
completed  a  flouring-mill  on  the  premises,  the 
cost  of  which  was  $30,000.  A  few  days  before 
it  was  completed,  the  Canal  Board  passed  a 
resolution  annulling  the  lease,  on  the  ground, 
1.  That  the  commissioners  had  no  authority  to 
give  it;  and  2.  That  no  counterpart  had  been 
executed.  The  waste-weir  was  then  raised  and 
continued  to  the  present  time  beyond  the  stip- 
ulated height.  In  1841,  a  new  and  longer  waste- 
weir  was  erected  east  of  the  first  waste- weir, 
from  which  the  water  still  flows  into  the  mill 
pond,  and  can  be  used  in  the  same  manner  as 
the  water  from  the  first.  The  new  one  is  sub- 
stantially an  enlargement  of  the  old  one;  and 
intended  to  answer  the  same  purpose  upon  a 
larger  scale.  The  affidavit  of  the  relator  ex- 
pressed an  opinion,  that  "It  is  physically  im- 
possible to  use  the  said  water  in  any  way  that 
shall  interfere  with  the  navigation  further 
than  was  intended  by  the  appraisers  and  com- 
missioners when  they  guaged  the  waste-weir 
and  gave  the  lease" — assigning  a  reason. 

The  stipulated  height  of  the  weir  was  about 
two  inches  below  the  surface  of  the  canal;  and 
it  so  continued  till  1832,  when  it  was  raised  by 
the  commissioners  about  four  inches,  and  has 
since  so  remained. 

The  relator's  affidavits  and  other  papers  de 
tailed  the  occasion  and  mode  of  fetching  into 
and  discharging  from  the  canal  the  surplus 
water  in  question;  but  these  facts  are  not  ma- 
terial to  the  question  decided. 

The  opposing  affidavit  of  .Mr.  Earl,  one  of 
the  Canal  Commissioners,  tended  to  question  a 
fact  averred  on  the  part  of  the  relator,  viz. : 
that  the  surplus  water  demised  to  Mrs.  Miller 
arose  from  the  necessity  of  fetching  water  into 
the  canal  by  way  of  additional  supply.  He  ex- 
pressed an  opinion,  that  the  interest  and  ne- 
cessities of  navigation  and  transportation  re 
quired  *that  no  water  should  be  wasted[*42  1 
or  taken  off  at  the  waste  weir;  that  the  water 
at  the  present  waste- weir  should  be  kept  up  to 
the  top  water  line  of  the  canal;  that  the  in 
creasing  necessities  of  navigation  and  the  en- 
largement of  the  canal  would  require  that  it 
be  elevated  a  few  inches  above  the  top  water 
line;  and  that  no  greater  quantity  of  water 
could  be  discharged  from  the  canal  during  the 
season  of  navigation  than  had  been  discharged 
since  the  construction  of  the  new  waste-weir, 
without  impairing  the  due  navigation  of  the 
Erie  Canal. 

The  motion  was  fora  mandamus  command- 
ing the  commissioners  to  reduce  the  waste-weir 
to  the  height  stipulated  in  the  lease;  or,  if  the 
commissioners  should  be  of  opinion  that  the 
interests  of  navigation  required  that  no  water 
should  be  spared,  then  that  they  pay  damages 
to  the  relator  as  for  a  total  resumption  of  the 
surplus. 

Mr.  R.  B.  Miller,  the  relator,  in  person . 

Mr.  E.  F.  Smith,  contra. 

By  the  Court,  Cowen.  J.  It  cannot  be  nec- 
essary that  I  should  follow  counsel  in  examin- 
ing the  powers  of  the  Canal  Commissioners  to 

405 


421 


SUPREME  COURT,  STATE  OF  NEW  YORK. 


1842 


make  the  lease  in  question,  or  the  power  of  the 
Canal  Board  to  declare  it  void;  for,  on  looking 
more  closely  into  its  provisoes  and  reservations 
than  I  was  enabled  to  do  upon  the  argument, 
I  entertain  no  doubt  that  the  Canal  Commis 
sioners  have  done  no  more,  in  reducing  the 
height  of  the  water,  than  the  terms  of  the  lease 
warranted. 

Take  this  to  be  a  valid  instrument;  it  amounts 
to  the  demise  of  the  surplus  water  which 
should  be  wasted  at  a  prescribed  height  of  the 
weir,  with  the  proviso  that  the  water  should 
not  be  so  used  as  to  interfere  prejudicially  with 
t he  navigation;  and  reserving  the  right  to  the 
State,  at  any  time  when  the  Commissioners 
should  think  it  necessary,  wholly  to  resume 
the  subject  of  the  demise  without  being  liable 
to  pay  damages  or  make  compensation.  Here 
422*]  is  the  *demise  of  a  definite  subject — a 
privilege  to  be  derived  from  the  water  of  a 
waste-weir  of  three  feet  ten  inches — and  they 
have  resumed  the  water  by  raising  the  weir  to 
four  feet  or  more.  It  seemed  to  be  supposed 
on  the  argument  that  the  clause,  if  valid, 
would  warrant  nothing  short  of  a  total  resump- 
tion; but  whether  it  should  be  total  or  partial 
lay  in  the  election  of  the  State.  It  would  be 
singular  reasoning  to  say,  that  because  the 
State  have  reserved  the  whole  dominion,  they 
shall  not  be  entitled  to  exercise  it  in  part.  In 
one  sense,  however,  the  resumption  may  be 
considered  as  total.  The  thing  demised  was  a 
privilege  based  on  a  height  of  three  feet,  ten 
inches  during  navigation,  and  less  during  win- 
ter. By  the  act  of  the  Commissioners  in  rais- 
ing the  height  to  the  top  line  of  the  canal,  the 
specific  subject  is  withdrawn.  It  is  enough, 
however,  that  it  does  not  lie  with  the  lessee  or 
her  assignee  to  object  that  the  lessors  have  not 
done  all  which  they  reserved  the  right  to  dp. 
It  was  for  the  benefit  of  the  relator  they  did 
not  do  more.  At  least  he  has  not  shown  how 
it  could  work  him  any  prejudice;  and  we  must 
intend  that  the  moderation  of  the  State  was  for 
his  benefit,  till  the  contrary  be  sbown.  He 
seems  to  suppose  a  total  resumption  necessary, 
in  order  to  raise  a  claim  against  the  State  for 
indemnity.  I  will  consider  the  force  of  this 
argument  under  that  branch  of  the  motion 
which  insists  that  the  Commissioners  shall, 
if  their  opinion  be  in  favor  of  total  resump- 
tion, pay  damages  as  if  it  had  actually  been  ef- 
fected. 

It  was  thrown  out  that  such  an  absolute 
power  of  revocation  as  is  claimed  here  and  as 
I  have  felt  bound  to  allow,  was  repugnant  to 
the  terms  of  the  lease  and,  therefore,  void. 
Had  this  been  a  demise  of  land,  there  could  be 
no  doubt  of  the  landlord's  right  to  limit  the 
interest  even  by  his  own  absolute  will  and 
there  is  nothing  in  the  nature  of  an  easement 
which  takes  from  the  man  who  grants  it,  a 
power  to  impose  the  like  limitation.  The  al- 
most universal  rule  is,  that  the  owner  of  prop 
erty  may  part  with  it,  subject  to  such  restric 
tions  and  reservations  as  he  may  think  proper 
423*]  *to  impose.  This  doctrine  will  also  be 
further  considered  in  connection  with  the  re- 
lator's  claim  for  compensation. 

No  formal  expression  of  opinion  by  the  Com- 
missioners was  necessary  that  the  water  could 
no  longer  be  spared  consistently  with  the  in- 
terests of  navigation.  Such  appears  to  be  the 
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fact;  and  the  Commissioners  have  made  the 
requisite  alteration.  We  must  intend  that  they 
did  their  duty,  especially  so  long  as  there  is 
nothing  appearing  to  the  contrary.  It  would 
be  a  forced,  not  to  say  an  impossible  inference, 
that  they  acted  contrary  to  their  opinion. 
Whatever  the  fact  may  be,  that  opinion  is  made 
the  test.  There  can  be  no  legal  objection  that 
it  was  formed  arbitrarily. 

It  is  supposed  that  the  relator  is  entitled  to 
damages  at  least;  but  on  what  ground  I  have 
been  unable  to  perceive.  Here  is  a  lease,  sub- 
ject in  express  terms  to  a  total  nullification  by 
the  opinion  of  the  lessors'  agents  without  the 
lessors  being  subject  to  damages  or  liable  to 
make  compensation.  There  is  nothing  in  the 
deed  itself  calling  for  damages;  but  the  express 
contrary.  It  goes  even  further  than  was  nec- 
essary; for  the  mere  provision  to  resume, 
would,  by  its  own  sense,  have  cut  off  all  claim 
to  compensation.  One  may  learn  this,  I  should 
suppose,  if  authority  were  necessary,  from  any 
book  which  treats  on  the  construction  of  con- 
tracts. Quod  sub  cerlaforma  conceufum  tel  reser- 
vatum  est,  non  trahitur  ad  valorem  vel  compensa- 
tionem.  Bac.  Max.  Reg.,  4.  Bacon  adds:  "The 
law  permitteth  every  man  to  part  with  his  own 
interest,  and  to  qualify  his  own  grant  as  it 
pleaseth  himself;  and  therefore  doth  not  admit 
any  allowance  or  recompense,  if  the  thing  be 
not  taken  as  it  is  granted."  Speaking  of  a  right 
of  common,  he  says  it  may  be  so  framed  that 
the  grantor  may  avoid  it  altogether  or  qualify 
it,  or  indeed  prevent  its  taking  effect  at  all.  He 
says  "he  shall  make  void  his  own  grant,  rather 
than  the  certain  form  of  it  should  be  wrested 
to  an  equity  or  valuation."  In  the  case  at  bar, 
the  State  has  done  more  than  to  insert  a  naked 
reservation.  That  *alone  would  cut  off  [*424 
all  claim  to  compensation.  Who  ever  heard  of 
a  suit  for  damages  because  a  landlord  at  will 
entered?  But  to  avoid  all  possible  misconstruc- 
tion, the  Commissioners  inserted  a  clause  of  ex- 
press stipulation  against  compensation.  The 
building  progressed  while  the  lessee's  eyes 
were  entirely  open.  The  Commissioners  en- 
tered in  behalf  of  the  State  and  qualified  the 
grant  so  early  as  1882;  and  nothing  has  been 
done,  that  I  see,  since  that  time,  to  raise  a  color 
for  claiming  compensation.  The  waste-weir 
has  been  kept  up;  and  it  does  not  appear  that 
rent  has  since  been  claimed  or  accepted  by  the 
State,  though  it  has  in  one  instance  been  tend- 
ered. 

It  is  supposed,  however,  that  the  statute, 
Sess.  L.,  1838,  p.  282,  ch.  289,  contains  a  di- 
rection to  pay  damages.  I  think  not.  That 
statute,  indeed,  declares  that  the  Canal  Com- 
missioners are  authorized  to  settle  with  all  per- 
sons claiming  damage  on  account  of  leased 
surplus  water  being  resumed  in  whole  or  in 
part;  and  to  pay  the  amount  to  be  agreed  upon 
out  of  the  Canal  Fund.  But  the  statute  creates 
no  new  right.  It  must  have  presupposed  cases 
of  legal  or  equitable  claim;  not  a  case  where 
the  lessee  stipulated  to  use  the  water  in  subor- 
dination to  the  claims  of  the  canal  and,  to  en- 
force such  use,  stipulated  further,  that  the 
State  might  on  the  opinion  of  its  agents,  at  any 
time  revoke  or  modify  the  privilege  without  be- 
ing liable  to  respond  in  damages.  A  right  to 
damages  under  such  circumstances,  if  it  exist 
at  all,  is  butjutpi-ecarium;  not  jus  legitimum. 
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It  may  be  conceded  that  the  Legislature  can 
allow  the  former,  or  they  may,  if  you  please, 
depute  the  power  of  allowing  it  to  the  Canal 
Commissioners;  but  there  is  nothing  in  it 
which  we  can  recognize.  It  is  still,  as  the 
books  say,  "a  mere  right  in  curtesy,  for  which 
there  is  no  remedy  at  all."  If  the  State  or 
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Commissioners  may  settle  a  claim  based  upon 
such  a  right,  yet,  whether  they  will  do  so  de- 
pends upon  arbitrary  discretion,  which  is  never 
controllable  by  mandamus. 
Motion  denied. 

Cited  in-58  N.  Y.,  580 ;  6  Leg.  Obs.,  422 ;  29  Cal., 
207. 
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425*]          *J.  &  E.  B.  LITTLE 
THE  PHENIX  BANK. 

Check  on  Mississippi  Bank — Payable  in  Current 
Bank  Notes — Not  Negotiable — Delay  of  Hold- 
er in  Presenting — Di-awer  Released  Tliereby. 

A  check  drawn  in  this  State,  upon  a  bank  in  Mis- 
sissippi, payable  in  current  bank-notes,  is  not  nego- 
tiable. 

Where  a  negotiable  check,  payable  on  demand, 
was  drawn  in  this  State  upon  one  of  the  Mississippi 
banks,  and  presented  for  payment  and  refused  more 
than  ten  months  after  its  date,  the  bank  having 
suspended  payment  a  few  days  before  the  present- 
ment, and  being  at  the  time  thereof  indebted  to  the 
drawer ;  held,  that  the  holder  was  not  entitled  to 
recover  against  the  drawer,  as  the  latter  had  sus- 
tained loss  in  consequence  of  the  delay  in  present- 
ing the  check  for  payment. 

The  Chief  Justice  and  Mr.  J.  Bronson  held,  that 
as  between  the  holder  and  drawer,  mere  delay  in 
presenting  a  check  for  payment  would  not  dis- 
charge the  latter,  unless  he  had  been  injured  there- 
by ;  that  it  was  incumbent  upon  the  holder  how- 
ever, in  an  action  upon  the  check,  to  show  affirma- 
tively that  no  loss  had  happened  to  the  drawer. 

Cowen,  J..  adhered  to  the  opinion  expressed  by 
him  in  Marker  v.  Anderson,  21  Wend.,  372,  viz.:  that. 
Irrespective  of  the  question  of  loss  or  injury  to  the 
drawer,  a  check  must  be  presented  for  payment 
within  a  reasonable  time,  or  both  the  drawer  and 
indorser  will  be  discharged. 

Citations- 5  Cow.,  186,  188;  23  Wend.,  73,  74;  8 
Johns.  Cas.,  5,  £59 ;  6  Cow.,  484,  490 ;  21  Wend.,  372;  10 
Wend..  304  ;  13  Wend.,  549 ;  6  Wend.,  445 ;  1  Hall.  68 ; 
2  Hall,  463 ;  3  Kent,  Com.,  88,  4th  ed.;  4  Kent,  Com., 
640,  note,  index  ;  1  Nev.  &  Man.,  640 ;  4  B.  &  Adol., 
752;  l/d.,415. 

ERROR  to  the  Superior  Court  of  the  City  of 
N.  Y.  The  action  was  assumpsit  against 
426*]  the  defendant  as  drawer  *of  two  checks 
upon  the  Commercial  and  Railroad  Bank, 
Vicksburgh,  Miss.  The  first  was  for  $1,000 
payable  to  the  order  of  O.  M.  Lownds  in  cur- 
rent bank-notes,  dated  N.  Y.,  January  2.  1888. 
The  second  was  for  $168.27,  dated  N.  Y., 
April  80,  1838,  payable  to  the  order  of  Mann, 
Swift  &  Co.  No  time  of  payment  was  men- 
tioned in  either  of  the  checks,  and  they  were 

NOTE.— Emential  qualities  of  negotiable  paper.  See 
Cook  v.  Satterlee,  6  Cow.,  108,  note. 

Medium  of  payment.  Sax  ton  v.  Johnson,  10  Johns., 
418,  note. 

Delay  in  prenentation  of  check.    See  Mohawk  Bank 
v.  Broderick,  13  Wend.,  133,  note ;  Conroy  v.  War- 
ren, 3  Johns.  Cos.,  259,  note. 
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admitted  on  the  trial  to  have  been  regularly 
transferred  from  the  payees  to  the  plaintiffs  by 
several  intermediate  indorsements.  The  first 
was  proved  to  have  been  transferred  to  the 
plaintiffs  in  February,  1839;  but  it  did  not  ap- 
pear when  they  received  the  other.  March  2, 
1839.  the  checks  were  forwarded  by  mail  from 
the  City  of  N.Y.  to  Vicksburgh,  tobe  presented 
for  payment,  and  were  so  presented  on  the 
27th  of  the  same  month  and  payment  refused. 
Due  notice  of  non-payment  was  immediately 
given  to  the  drawer  and  indorsers.  The  usual 
time  for  the  mail  to  pass  between  N.  Y.  and 
Vicksburgh  is  about  two  weeks,  but  variea 
from  ten  days  to  three  weeks,  according  to  the 
State  of  the  Ohio  and  Mississippi  Rivers.  The 
Bank  at  Vicksburgh  suspended  specie  pay- 
ments May  17,  1837,  and  resumed  January  1, 
1839 ;  but,  March  21  following,  six  days  be- 
fore the  presentment  of  the  checks  in  ques- 
tion, the  Bank  again  suspended  and,  soon  aft 
er,  the  value  of  her  own  notes  fell  below  that 
of  the  current  funds  of  the  place.  Intermediate 
the  time  of  the  first  suspension  and  resump- 
tion, the  Bank  paid  all  checks  drawn  upon  her 
by  the  Phenix  Bank  and  others  for  whom  she 
had  made  collections,  in  current  funds,  which 
consisted  of  notes  of  state  banks  in  good  credit, 
including  her  own.  After  the  first  suspension, 
a  difference  was  always  recognized  at  Vicks- 
burgh between  current  and  specie  funds — a  dif- 
ference which  varied  from  10  to  80  percent,  in 
favor  of  the  latter.  From  the  first  to  the  last  sus- 
pension of  specie  payments,  the  Bank  always 
offered  to  pay  checks,  etc.,  payable  in  current 
funds,  and  was,  during  the  whole  time  from 
January,  1838,  down  to  the  time  of  the  trial 
in  the  court  below,  indebted  to  the  Phenix 
Bank.  Both  checks  were  *given  for  [*427 
collections  made  by  the  defendant  in  Missis- 
sippi for  the  respective  payees,  and  in  the  cur- 
rency of  that  State.  Upon  the  foregoing  state 
of  facts,  the  counsel  for  the  defendant  moved 
for  a  nonsuit  in  the  court  below,  which  mo- 
tion was  granted  ;  whereupon  the  counsel  for 
the  plaintiffs  excepted,  and,  after  judgment, 
sued  out  a  writ  of  error. 

Mr.  J.  Blunt,  for  plaintiffs  in  error. 

Mr.  E.  S.  Van  Winkle,  for  defendant  iu 
error. 
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Nelson,  Gh.  J.  The  only  questions  present- 
ed to  the  court  below,  arise  out  of  the  motion 
for  a  nonsuit ;  and,  as  this  was  general,  if  the 
action  can  be  sustained  upon  either  of  the 
checks  or  drafts  in  question,  the  judgment  is 
erroneous. 

The  one  for  $1,000  being  payable  at  Vicks- 
burgh  in  current  bank-notes  was  clearly  not 
negotiable  and,  of  course,  the  suit,  in  respect  to 
that,  cannot  be  sustained  in  the  name  of  the 
plaintiffs;  Letter  v.  Goodrich,  5  Cow.,  186, 188; 
Thompson  v.  Sloan,  23  Wend.,  73,  74,  and  cases 
cited;  but  as  the  other  was  negotiable,  there  is 
no  difficulty  in  upholding  the  action  in  the 
absence  of  any  other  objection. 

Nearly  a  year  elapsed  between  the  making 
and  delivery  of  this  check,  and  the  present- 
ment of  it  to  the  Bank  for  payment.  It  was 
payable  presently,  or  on  demand  ;  and  it  re- 
quired but  some  three  weeks  at  most  to  have 
transmitted  it  to  the  place  of  payment.  Has 
reasonable  diligence  been  shown,  under  these 
circumstances,  on  the  part  of  the  holders  ? 
There  can  be  no  doubt,  if  there  has  not,  and 
the  drawer  has  sustained  loss  by  reason  of  the 
laches,  that  he  is  discharged  from  liability. 
Gruffer  v.  Armstrong,  3  Jo'hns.  Gas.,  5;  Conroy 
v.  Warren,  Id.,  259;  Murray  v.  Judah,  6  Cow., 
484,  490;  Barker  v.  Anderson,  21  Wend.,  372. 
The  only  doubt  on  this  subject  has  been 
whether,  if  it  be  clear  that  no  loss  has  resulted 
428*J  *to  the  drawer,  he  can  claim  to  be  dis- 
charged on  the  ground  of  laches  alone.  Con- 
flicting opinions  have  been  expressed  on  the 
point  in  this  court  by  different  judges,  and  the 
question  may  still  be  considered  an  open  one  ; 
though  I  rather  think  it  has  been  assumed  in 
this  State,  since  the  cases  which  I  shall  pres- 
ently mention,  and  which  were  decided  in  1802, 
that  mere  delay  in  the  presentment  would  not 
have  the  effect  to  discharge  the  drawer,  if  he 
had  not  suffered  actual  loss  as  a  consequence; 
this,  however,  to  be  shown  in  the  first  instance 
by  the  holder.  The  cases  to  which  I  refer,  are 
Gruffer  v.  Armstrong,  3  Johns.  Gas.,  5,  and 
Conroy  v.  Warren,  Id.,  259.  The  first  involved 
the  question,  whether  the  holder  was  bound  to 
demand  payment  of  the  drawee,  before  he 
could  resort  to  the  drawer.  The  suit  was 
brought  some  four  years  after  the  date  of  the 
check,  and  there  was  no  proof  of  demand.  It 
was  held  that  a  demand  should  have  been 
shown,  and  that  no  liability  accrued  till  after 
demand  made.  The  inquiry,  within  what  time 
demand  should  have  been  made.or  what  would 
have  been  the  effect  of  presenting  the  check 
for  payment  after  such  a  lapse  of  time  as  had 
there  taken  place,  was  noticed  by  Radcliff,  J.; 
but  he  gave  no  opinion  in  relation  to  it.  In 
Conroy  v.  Warren,  the  check  bore  date  March 
28,  1800,  and  was  not  presented  till  October  20 
following,  when  payment  was  refused  for  want 
of  funds  of  the  drawer.  It  appeared  that  the 
defendant,  the  drawer,  after  the  date  of  the 
check,  had  drawn  large  sums  of  money  out  of 
the  bank.  Thompson,  J.,  was  of  opinion,  that 
it  was  incumbent  on  the  plaintiff,  under  these 
circumstances,  to  show  that  the  defendant  had 
sustained  no  damage  by  the  delay,  and  that 
the  fact  of  his  having  drawn  from  the  Bank 
large  sums  of  money  after  the  date  of  the 
check,  afforded  an  inference  to  that  effect,  suf- 
ficient to  throw  the  burden  of  proving  actual 
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damages  upon  the  defendant.  Kent,  J.,  ob- 
served: "  In  the  case  of  Cruger  v.  Armstrong, 
I  considered  it  as  a  settled  rule,  that  a  check 
must  be  presented  for  payment  in  a  reasonable 
time,  otherwise  the  holder  takes  upon  himself 
the  risk  of  the  banker's  responsibility;  and 
*that  drawing  a  check  was  an  appro-  [*429- 
priation  of  as  much  money  as  it  amounted  to, 
in  the  hands  of  the  Bank.  That  in  the  present 
case,  the  Bank  did  not  fail,  but  it  was  the  act 
of  the  defendant  himself  which  defeated  the 
payment  of  the  check,  by  drawing  out  the 
money  which,  in  good  faith,  was  to  be  consid- 
ered as  appropriated  for  the  payment  of  the 
check." 

The  doctrine  extracted  from  these  cases  by 
Sutherland,  J.,  in  Murray  v.  Judah,  6  Cow., 
490,  is,  that  "As  between  the  holder  of  a  check, 
and  an  indorser,  or  third  person, payment  must 
be  demanded  within  a  reasonable  time;  but  a* 
between  the  holder,  and  the  maker  or  drawer, 
a  demand  at  any  time  before  suit  brought  is 
sufficient,  unless  it  appear  that  the  drawee  has 
failed,  or  the  drawer  has,  in  some  other  man- 
ner, sustained  injury  by  the  delay."  The  same 
doctrine  has  been  fully  recognized  as  sound 
law  in  several  subsequentcases;  Bk.  v.  Broder- 
ick,  10  Wend.,  304  ;  Oough  v.  Stoats,  13  Jd.r 
549;  Bk.  v.  Spicer,  6  Id.,  445;  Gromwettv.  Lovett, 
1  Hall,  68;  Siting  v.  Brinckerhoff,  2  Id.,  463  ; 
and  is  so  laid  down  in  our  highest  elementary 
authority.  3  Kent,  Com., 88,  4th  ed.;  an<l  see  4 
Id.,  549,  n.  index.  . 

Such  having  been  the  understanding  of  our 
courts,  of  the  profession  generally  and  of  the 
commercial  community,  with  regard  to  the 
doctrine  applicable  to  this  description  of  paper, 
and  that  too  for  the  period  of  about  forty  years, 
I  think  we  'ought  not  now  lightly  to  depart 
from  it;  especially,  as  there  is  reason  to  sup- 
pose that  it  has  become  incorporated  into  the 
business  interests  of  the  State,  which  might, 
and  probably  would  be,  seriously  affected  by 
any  sudden  change.  Even  if  the  analogies  of 
the  law  derived  from  the  established  doctrine 
in  respect  to  bills  of  exchange.have  been  slight- 
ly disregarded  in  the  distinction  made  between 
the  two  classes  of  instruments,  it  is  better  to- 
forego  any  temptation  to  remedy  the  discrep- 
ancy, than  by  so  doing  to  disturb  the  settled 
channels  of  business,  impair  rights  that  depend 
upon  the  supposed  existence  of  the  rule,  and 
thus  shake,  to  some  extent,  the  confidence  of 
the  Commercial  community.  It  is  bet-  [*43O 
ter  that  a  rule  of  property  entering  into  the 
every  day  business  of  life,  be  stable  and  uni- 
form, than  that  it  be  the  very  best  that  could 
have  been  devised.  The  course  of  dealing  read- 
ily accommodates  itself  to  the  law,  and  thus 
overcomes  the  effect  of  any  trivial  error  or  un- 
soundness  of  principle  upon  which  the  latter 
may  be  founded. 

It  was  from  this  general  view  of  the  law,  as 
well  as  from  an  impression  at  the  time  that  the 
principle  itself  upon  which  the  distinction 
taken  in  Murray  v.  Judah  rested  was  not  alto- 
gether indefensible,  that  I  refused  to  concur 
with  my  brother  Cowen,  in  that  part  of  hi& 
opinion  in  Barker  v.  Anderson,  21  Wend.,  372, 
in  which  he  disapproved  of  the  distinction, and 
sought  to  place  the  two  descriptioas  of  paper, 
in  every  possible  aspect,  upoa  the  same  foot- 
ing. I  observe  that  no  authority  is  there  re- 
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f erred  to  directly  controverting,  or  I  may  say. 
even  necessarily  negativing  it.  The  argument 
rests,  mainly,  upon  the  position  that  checks, 
for  all  essential  purposes,  are  bills  of  exchange 
and,  therefore,  to  be  dealt  with  according  to 
the  same  general  rules  of  law.  Now  there  are 
certainly  so  many  points  of  resemblance  be- 
tween them,  and  so  many  steps  necessary  to  be 
taken  by  the  holder  of  a  check, in  common  with 
the  holder  of  a  bill,  in  order  to  protect  all  his 
rights  upon  the  paper.that  this  general  reason 
ing  against  the  particular  exception  stated  in 
Murray  v.  Judah  is.I  admit,  readily  and  strong- 
ly brought  to  bear  upon  the  point  in  question. 
For  instance,  the  same  diligence  is  required  by 
the  holder  in  order  to  charge  the  indorser, and 
to  escape  any  responsibility  as  to  the  continued 
solvency  of  the  drawee.  In  either  of  these  cases, 
it  becomes  the  holder  of  a  check  to  show  the 
same  promptness  in  presentment, as  in  the  case 
of  a  bill  or  promissory  note;  and  it  will  be 
found,  I  think,  in  all  the  cases  referred  to  from 
which  the  authority  is  derived  for  saying  that 
the  two  classes  of  paper  are  identical,  that  the 
question  came  up  in  one  or  the  other  of  these 
aspects.  I  have  found  no  case  against  the 
drawer  of  a  check,  where  the  strict  rule  of  pre- 
43 1*]  sentment  *has  been  required,  which 
does  not  contain  the  ingredient  of  insolvency 
of  the  drawee  occurring  between  the  date  and 
demand,  and  the  question  thus  involved  as  to 
who  should  sustain  the  loss.  Such  is  the  case 
of  Boddington  v.  Schlencker,  1  Nev.  &  M.,  540; 
8.  C.,  4  B.  &  Ad.,  752,  which  was  cited  on  the 
argument,  and  many  others  that  might  be  men- 
tioned. Nor  have  I  been  able  to  find  any  case 
exempting  the  drawer  of  a  check  from  liabil- 
ity for  want  of  strict  diligence  on  the  part  of 
the  holder,  where  the  condition  of  the  drawee 
had  not  in  the  meantime  changed.  Why  should 
he  be  discharged?  He  is  not  prejudiced.  His 
funds  still  lie  in  the  bank  subject  to  his  own 
order,  if  they  were  there  when  the  check  was 
drawn;  besides,  the  bank  itself  is  liable  to  him 
in  an  action  on  the  case  for  ref using  payment. 
Mareetti  v.  Williams,  1  B.  &  Ad.,  415.  The  rule 
I  am  contending  for  is  entirely  consistent  with 
the  most  ample  and  perfect  protection  of  the 
rights  of  the  drawer,  and  extends  but  bare  jus- 
tice to  the  holder.  Even  if  the  question  were 
one  of  first  impression  in  this  court,  I  rather 
think  the  weight  of  the  argument,  upon  prin- 
ciples of  right  and  justice  between  the  parties, 
would  incline  to  the  side  of  Murray  v.  Judah; 
and  I  perceive  nothing  against  it  on  the  score  of 
general  policy. 

Returning  now  to  the  particular  case  before 
us,  and  conceding  the  full  benefit  of  the  above 
distinction  in  favor  of  the  holders  of  checks.it 
is  most  obvious  that  the  plaintiffs  have  not 
brought  themselves  within  it.  If  the  paper  had 
been  presented  at  any  time  short  of  a  few  days 
before  the  demand  was  actually  made  upon  the 
bank  at  Vicksburgh,  it  would  have  been  paid 
in  the  current  funds  of  the  place.  The  large 
check  was  made  payable  expressly  in  these  ; 
and  even  if  specie  had  been  required  upon  the 
other,  and  notice  of  the  refusal  to  pay  accord- 
ingly given,  the  defendants  could  have  taken 
it  up  and  saved  themselves  by  receiving  these 
current  funds,  which  were  at  all  times  paid  by 
the  drawees  upon  drafts  or  checks  drawn  by 
the  Phenix  Bank,  down  to  the  time  of  the  final 
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and  total  suspension  of  *the  Bank  at  [*432 
Vicksburgh,  March  21,  1880.  The  judgment  of 
the  court  below  should,  in  my  opinion,  be  af- 
firmed. 

Bronson,  J.,  concurred  in  the  above  opin- 
ion. 

Cowen,  J.  This  is  a  foreign  bill  of  ex- 
change, to  which  the  same  doctrine  applies 
with  respect  to  diligence  in  making  demand.as 
on  an  inland  bill  or  check.  I  thought. in  Harker 
v.  Anderson,  that  a  check  should  be  demanded 
within  a  reasonable  time,  as  well  to  charge  the 
drawer  as  indorser  ;  and  there  is  no  adjudica- 
tion to  the  contrary.  The  argument  that  the 
drawer  sustains  no  damage  by  the  delay  applies 
to  all  bills  of  exchange,  whether  payable  on 
demand  or  on  time,  and  whether  foreign  or  in- 
land. 

I,  therefore,  concur  in  the  result  of  the  Chief 
Justice's  opinion,  on  the  grounds  both  of  mere 
delay  to  demand  and  of  positive  loss  ;  still 
thinking  that  a  bill  of  exchange  payable  on  de- 
mand calls  for  a  demand  within  a  reasonable 
time,  in  order  to  charge  either  the  drawer  or 
indorser. 

Judgment  affirmed. 

Affirmed— 7  Hill.  359. 

Check — Presentment  and  demand.  Cited  in— 6  N. 
Y.,  418;  71  N.  Y.,441;  3  Lans..  32  ;  16  Hun.  413;  39 
Barb.,  20*.  205;  67  Barb.,  34 ;  IT.  &  C..  496;  16  Abb. 
Pr.,  54 :  4  Duer,  220;  1  Sheld.,  396:  38  Super.,  195;  4B. 
D.  S.,  586 ;  2  Hilt..  275  ;  6  Leg.  Obs..  422;  30  111..  403;  73 
111..  389 :  16  Kan.,  550 ;  8  Minn..  328. 

Check— Resemblance  to  bill  nf  exchange— Negotia- 
bility of.  Cited  in— 67  N.  Y.,  462;  23  Am.  Rep.,  133:  5 
Sandf.,  328;  2  Story.  513;  4  Am.  Rep.,  245;  29  Iowa, 
504 ;  15  Am.  Rep.,  164 ;  27  Mich.,  194. 


APPLETON 

v. 

THE  WATER  COMMISSIONERS  OF  THE 
CITY  OF  NEW  YORK. 

Water  Commissioners  of  New  York — Contract  by 
— Remedy  on. 

The  Water  Commissioners  of  the  City  of  N.  Y.  ap- 
pointed under  the  Act  of  May  2, 1834,  are  not  a  cor- 
poration.nor  liable  to  be  sued  as  such  for  work  done 
and  materials  furnished  at  their  request. 

Semble,  the  remedy  on  a  contract  made  by  such 
commissioners  as  public  officers,  acting  within  the 
general  scope  or  their  powers,  is  against  the  Corpo- 
ration of  the  City  of  N.  Y. ;  or,  if  they  have  so  con- 
tracted as  to  be  chargeable  personally,  the  remedy 
is  by  proceeding  against  them  as  individuals. 

If  money  be  due  for  work  done  or  materials  fur- 
nished at  the  requestor  the  commissioners.and  they 
have  funds  in  their  hands  which  they  wrongfully 
refuse  to  pay  over,  or  if  they  improperly  neglect  to 
draw  on  the  city  comptroller  for  the  requisite  funds, 
the  creditor,  it  seems,  may  proceed  by  mandamu*,or 
maintain  a  special  action  on  the  case  against  them. 

Citations-Laws.  1834,  p.  451 ;  1838.  p.  709  ;  1837.  p. 
350 ;  1838,  p.  88 ;  1840,  p.  128 ;  1841,  p.  298. 

ON  *demurrer  to  declaration,  which  [*433 
was  as  follows :  Westchester  County,  ss. 
Tbe  Water  Commissioners  of  the  City  of  New 
York  were  summoned  to  answer  James  Apple- 
ton  of  a  plea  of  trespass  on  the  case  upon  prom- 
ises; and  thereupon  the  said  James  Appleton 
by  R.  R.  V.,  his  attorney,  complains,  for  that 
whereas,  the  said  Water  Commissioners  of  the 
City  of  New  York,  on,  etc.,  at,  etc.,  were  in- 
debted to  the  said  plaintiff  in  the  sum  of  $35,000, 
lawful  money,  for  the  work  and  labor.care  and 
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-diligence  of  the  said  plaintiff,  etc.,  and  for  di- 
vers materials,  etc. — in  the  usual  form  of  a 
count  for  work  and  labor,  and  materials  found 
•and  provided.  Demurrer  and  joinder. 

Mr.  W.  H.  Harrison,  for  defendants. 

Mr.  R.  R.  Voris,  for  plaintiff. 

By  the  Court,  Bronson,  J.  The  first  Act 
"to  Provide  for  Supplying  the  City  of  New 
York  with  Pure  and  Wholesome  Water,"  was 
passed  in  1834,  and  there  have  been  several 
Acts  since  that  time  on  the  same  subject.  Stat. 
1834,  p.  451  ;  1836,  p.  709;  1837,  p.  350;  1838, 
p.  88;  1840,  p.  126;  1841,  p.  298.  The  1st  sec- 
tion of  the  Act  of  1834,  provides  for  the  ap 
pointment  by  the  Governor  and  Senate  of 
"five  persons,  to  be  known  as  the  Water  Com- 
missioners for  the  City  of  New  York."  This 
and  the  subsequent  Acts  provide  for  acquiring 
lands  and  constructing  works  for  the  benefit  of 
the  City  of  N.  Y. ;  and  the  Common  Council 
of  the  city  is  to  procure  funds  and  pay  all  the 
necessary  expenses  of  the  undertaking.  The 
commissioners  have  the  general  charge  and 
superintendance  of  the  work,  with  power  to 
make  contracts  for  lands,  labor  and  materials, 
and  authority  to  draw  on  the  comptroller  of 
the  city  for  moneys  to  be  paid  to  contractors 
and  others.  In  short,  these  officers  have  about 
the  same  powers  and  duties  in  relation  to  this 
work,  that  the  Canal  Commissioners  have  in 
the  construction  of  state  canals.  The  Water 
Commissioners  are  not  a  corporation,  and  can- 
434*]  not  be  proceeded  *against  as  such.  If 
the  individuals  holding  the  office  of  Water 
Commissioners  have  made  any  contract  with 
the  plaintiff  by  which  they  have  bound  them- 
selves personally,  the  remedy  of  the  plaintiff 
is  by  proceeding  against  them  as  individuals. 
If  they  have  contracted  as  public  officers  acting 
within  the  general  scope  of  their  powers,  the 
remedy  is  against  the  Corporation  of  the  City 
•of  N.  Y.  Or,  if  money  is  due  the  plaintiff, 
and  the  Commissioners  have  funds  in  their 
hands  which  they  wrongfully  refuse  to  pay 
over;  or  if  they  improperly  neglect  to  draw  on 
the  city  comptroller,  the  plaintiff  may,  per- 
haps, proceed  by  mandamus,  or  have  a  special 
action  on  the  case.  But  those  questions  need 
not  be  settled  at  this  time.  It  is  enough  that 
there  is  no  such  corporation  as  the  plaintiff  has 
attempted  to  implead. 

Judgment  for  defendants. 

Explained-7  Abb.  N.  S.,  363 ;  1  Sweeny,  235. 

Cited  in— 71  N.  Y.,  584 ;  92  N.  Y.,  372 ;  96  N.  Y.,  437 ; 
7  Hun,  432 ;  3  Barb.,  290 ;  42  Barb..  633 ;  43  Barb.,  114; 
28  How.  Pr.,  240 ;  53  Am.  Dec.,  380. 


STATE  OF  NEW  YORK 
THE  CITY  OF  BUFFALO. 

Commissary -General — Power  to  Appoint  Deputy 
— To  Loan  Arms — Bond  for  Return  of  Arms 
Loaned — Resolution  of  Buffalo  Common.  Coun- 
cil for  Defense  of  City — Acts  of  Mayor  under 
—  Vacancy  in  Mayoralty — Charter  Provision 
as  to — Chairman  of  Common  Council. 

The  Commissary-General  has  no  authority  to  loan 
the  arms  of  the  State,  or  to  make  any  other  disposi- 
tion of  them  save  such  as  is  specially  authorized  by 
statute. 

Nor  can  the  Commissary-General  appoint  a  dep- 
uty ;  and  hence,  one  acting  under  him,  as  the  keep- 
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er  of  an  arsenal,  is  to  be  regarded  as  his  mere  pri- 
vate agent  or  servant  and  not  as  a  public  officer. 

In  general,  no  officer  can  appoint  a  deputy,  unless 
specially  authorized  so  to  do  ;  particularly  where 
the  duties  of  the  station  involve  trust,  confidence 
and  skill. 

Where  arms  belonging  to  the  State  were  loaned 
to  a  city  by  the  keeper  of  an  arsenal,  who  took  a 
bond  to  the  State  conditioned  for  their  return  on 
demand ;  held,  that  though  the  loan  was  unauthor- 
ized, the  State  might  waive  the  tort  and  have  a  rem- 
edy upon  the  bond. 

Semble,  that  even  had  the  loan  been  made  by  the 
Commissary-General  himself,  instead  of  his  agent, 
the  State  would  have  had  a  right  to  affirm  the  trans- 
action and  sue  upon  the  bond,  or  to  disaffirm  it  and 
proceed  directly  for  the  property. 

The  Common  Council  of  the  City  of  Buffalo 
passed  a  resolution  empowering  the  acting  mayor 
to  take  such  measures  as  he  might  deem  necessary 
for  the  safety  and  defense  of  the  city,  in  order  to 
guard  against  any  incendiary  attempts  upon  the 
persons,  etc.,  of  the  citizens,  and  to  bind  the  city  by 
bond  or  otherwise,  to  procure  arms,  etc.;  held  that 
the  Common  Council  *were  authorized.under  [*435 
the  city  charter  and  the  general  powers  conferred 
upon  all  corporations,  to  pass  the  resolution,  and 
that  the  acts  of  the  mayor  in  procuring  arms  and 
giving  a  bond  for  their  return  were  binding  upon 
the  city. 

Where  the  charter  of  a  city  declared  that  no  al- 
derman should  be  appointed  to  the  office  of  mayor, 
but  by  an  amendment  of  the  charter  it  was  pro- 
vided that  the  presiding  officer  of  the  Common 
Council  during  a  vacancy  in  the  office  of  mayor 
should  possess  all  the  powers  of  that  officer ;  held, 
that  an  alderman  who  was  appointed  chairman  of 
the  Common  Council  when  the  mayoralty  was  va- 
cant, might  legally  perform  the  duties  of  that  of- 
fice. 

Citations— 1.  R.  S..  315,  sec.  8,  2d  ed. ;  602.  sec.  1. 
sub.  4 ;  1  Toml.  Law  Die.,  542,  tit.  Deputy ;  5  Com. 
Dig.  tit.  Officer,  D.,  2:  5  Bac.  Abr.,  tit.  Offices  and 
Officers,  L. ;  9  Co.,  48,  49  ;  2  Bing.  N.  C.,  796 ;  Chit. 
Cont.,  657,  3d  Lond.  ed.;  Laws.  1832,  p.  301,  sec.  20 ; 
303,  sec.  31 ;  304,  sec.  31,  sub.  7 ;  306,  sec.  33 ;  Laws, 
1835,  p.  94,  sec.  1. 

DEBT,  tried  at  the  Genesee  Circuit  in  Sep- 
tember, 1840,  before  Dayton,  C.  Judge. 
The  action  was  upon  a  bond  executed  to  the 
State  of  N.  Y.  in  the  penalty  of  $6,000,  dated 
December  29,  1837,  signed  by  P.  A.  Barker, 
acting  Mayor  of  the  City  of  Buffalo,  and  at- 
tested by  the  clerk  under  the  corporate  seal. 
The  bond  contained  the  following  recitals  and 
condition:  "  Whereas,  by  a  resolution  passed 
by  the  Common  Council  of  said  City  of  Buf- 
falo, at  a  meeting  held  the  29lh  day  of  Decem- 
ber, 1837,  it  was  resolved  that  the  acting  may- 
or be,  and  he  is  hereby  authorized  to  take  such 
measures  as  he  may  deem  necessary  for  the  safe- 
ty and  defense  of  the  city,  and  to  guard  against 
any  incendiary  or  other  illegal  attempts  against 
the  persons  and  property  of  our  citizens;  and 
that  one  thousand  dollars  be  placed  at  his  dis- 
posal for  the  purpose  specified  in  this  resolu- 
tion; and  that  he  shall  have  power  to  bind  the 
city  by  bond  or  otherwise,  to  procure  arms  or 
to  obtain  anything  by  him  deemed  necessary 
to  carry  this  resolution  into  effect;  and  where- 
as, the  said  acting  mayor  considers  it  necessary 
that  two  hundred  stands  of  arms  should  be  ob- 
tained, for  the  defense  and  preservation  of 
said  city,  from  the  State  Arsenal;  now,  there- 
fore, the  condition  of  this  bond  is  such,  that 
if  the  said  arms  be  returned  to  the  arsenal 
aforesaid,  when  the  city  shall  be  called  upon 
to  return  them,  then  the  obligation  to  be  void; 
otherwise  to  remain  in  full  force  and  virtue." 
The  breach  of  condition  assigned  was,  that  the 
arms  had  not  been  returned.  The  defendants 
pleaded  non  est  factum,  and  gave  a  notice  of 
special  matter  embracing  the  defense  which 
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436*]  was  'Interposed  at  the  trial.  On  the 
trial,  the  execution  of  the  bond  was  proved;  it 
also  appeared  that  the  resolution  recited  in  the 
bond  was  duly  passed  by  the  Common  Coun- 
cil of  Buffalo;  and  that  Barker,  an  alderman, 
was  appointed  chairman  of  the  Board  of  Com- 
mon Council  at  the  meeting  at  which  the  res 
olution  was  passed,  the  mayor  having  resigned 
previous  to  that  time.  Evidence  was  then  giv- 
en of  the  delivery  of  the  200  stands  of  arms  to 
the  agent  of  the  defendants,  by  one  Follett.the 
keeper  of  the  State  Arsenal  at  Batavia,  and 
that  the  guns  were  worth  from  $8  to  $10  each. 
The  plaintiffs  here  rested,  and  the  counsel  for 
the  defendants  moved  for  a  nonsuit  upon  the 
following  among  other  grounds:  1.  That  the 
keeper  of  the  arsenal  had  no  right  to  loan  the 
guns  or  take  the  bond  in  question;  that  in  do- 
ing so  he  was  guilty  of  a  breach  of  duty  and  a 
violation  of  law,  and  that,  therefore,  the  act 
could  not  be  made  the  foundation  of  an  action; 
that  the  court  ought  not  to  presume,  from  the 
mere  fact  that  a  suit  had  been  commenced 
upon  the  bond,  that  the  act  of  loaning  the 
guns  had  been  adopted  by  the  State  ;  2.  That 
by  the  charter  of  Buffalo  no  power  was  given 
to  the  mayor  or  Common  Council  to  bind  the 
city  by  bond,  and  that  the  corporation  had  no 
powers  but  what  were  specifically  granted  or 
necessarily  implied  in  order  to  carry  into  effect 
such  as  were  expressly  conferred;  and  3.  That 
Barker,  being  an  alderman,  was  ineligible  to 
the  office  of  mayor,  and  could  not  act  as  such; 
and  that,  therefore,  his  acts  were  not  binding 
upon  the  Corporation.  The  motion  for  a  non- 
suit was  denied,  and  the  defendants'  counsel 
excepted.  The  defendants  then  proved  that 
112  of  the  guns  loaned  were  returned  to  the 
arsenal  in  the  spring  of  1839,  and  some  two  or 
three  witnesses  testified  that  the  guns  were 
worth  little  or  nothing — from  $1  to  $3  each. 
Several  exceptions  were  taken  to  the  rejection 
of  evidence  offered  by  the  defendant,  but  they 
were  considered  by  the  court  to  be  so  clearly 
untenable  that  it  is  not  deemed  necessary  to 
present  them.  The  jury  found  a  verdict  for 
the  plaintiffs  of  $6,000  debt,  and  assessed  the 
437*]  *damages  at  $269.63.  The  defendants 
now  moved  for  a  new  trial  upon  a  bill  of  ex- 
ceptions. 

Mr.  M.  Fillmore,  for  defendants. 

Mr.  M.  Taggart,  for  plaintiffs. 

By  the  Court,  Nelson,  Oh.  J.  The  Statute 
1  R.  S.,  315,  sec.  8,  2d  ed.,  provides  that  the 
Commissary  General  shall  keep  in  good  repair, 
the  arsenals  and  magazines  of  the  State,  and 
attend  to  the  due  preservation,  safe-keeping, 
etc.,  of  arms.accoutrements,  ammunition,  etc.; 
and  shall  at  all  times  have  the  control  and  dis- 
position of  the  sanie  for  that  purpose.  By  the 
next  two  sections  he  is  authorized,  under  cer- 
tain limitations,  to  sell  out  of  the  arsenals  to 
any  citizen  of  this  State  belonging  to  the  mili- 
tia, a  musket  and  bayonet,  with  the  necessary 
equipments,  and  generally  to  sell  all  damaged 
powder,  arms  and  munitions  of  war,  deemed 
unsuitable  for  the  use  of  the  State.  Beyond 
this  he  has  no  authority  to  sell,  or  otherwise 
dispose  of  the  public  property  in  his  custody. 

Conceding,  then,  that  the  loan  of  the  arms 
to  the  plaintiffs  was  made  without  authority 
and  in  violation  of  the  law,  does  this  make  the 
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bond,  given  to  the  State  for  their  return,  illegal 
and  void?  All  contracts  which  have  for  their 
object  anything  repugnant  to  justice, or  against 
the  general  policy  of  the  common  law,  or  con- 
trary to  the  provisions  of  any  statute,  are  void. 
Ex  turpi  contractu  aetio  non  oritur. 

In  this  case  it  will  be  seen,  that  the  act  of 
loaning  the  arms  was  not  against  any  positive 
statute.  The  ground  of  defense  must,  there- 
fore, rest  mainly  upon  the  violation  of  official 
duty  by  the  Commissary-General,  he  having 
no  right  by  law  to  do  the  act.  There  is  noth- 
ing on  the  face  of  the  instrument,  that  neces- 
sarily leads  to  this  result.  It  imports,  that 
arms  have  been  procured  for  temporary  use, 
from  the  State,  by  the  authorities  of  the  city, 
for  the  defense  and  preservation  of  the  latter; 
and  contains  a  stipulation  for  *replac-  [*438 
ing  them  in  the  public  arsenal,  when  demand- 
ed. If,  therefore,  there  be'any  authority  in  any 
department  of  the  government  thus  to  accom- 
modate the  plaintiffs,  we  are  bound  to  assume 
the  act  of  loaning  to  have  been  lawful,  unless 
we  go  out  of  the  bond,  for  the  purpose  of  as- 
certaining the  true  state  of  the  transaction, 
which,  I  admit,  is  always  competent  when  il- 
legality of  consideration  is  urged  in  defense. 
On  going  out  of  the  bond  then,  we  find  that 
the  arms  were  not  loaned  by  the  Commissary- 
General,  but  by  the  agent  who  had  the  imme- 
diate charge  of  the  property,  and  who  is  not  a 
public  officer.  The  statute  makes  no  provis- 
ion for  the  appointment  of  deputies  by  the 
Commissary-General;  and  as  a  general  rule, 
that  authority  does  not  exist  unless  specially 
conferred;  1  Toml.  L.  Die..  542,  tit.  Deputy; 
particularly  not,  where  the  duties  of  the  office 
involve  trust,  skill  and  confidence.  5  Com. 
Dig.,  tit.  Officer,  D,  2;  5  Bac.  Abr.,  tit,  Offices 
and  Officers,  L;  Earl  of  Shrewsbury's  case,  9 
Co.,  48,  49.  Even  if  the  act  of  loaning  by  the 
Commissary-General  himself,  therefore,  would 
have  been  such  a  flagrant  violation  of  law,  and 
of  bis  official  oath,  as  not  to  have  afforded 
ground  for  a  valid  contract,  upon  the  princi- 
ple that  ex  dolo  malo  non  oritur  actio  (in  regard 
to  which  point  we  give  no  opinion)  the  rule 
has  no  application  here;  for  in  this  case  the 
loan  was  but  the  act  of  a  private  individual, 
dealing  witn  the  property  of  another  without 
authority,  and  taking  a  bond  to  the  owner,  by 
way  of  security  for  its  re  delivery.  There  can 
be  no  doubt,  in  such  a  case,  that  the  real  own- 
er may  waive  the  tort  committed  upon  the 
property,  and  seek  a  remedy  upon  the  bond. 

Independently  of  this  view,  if  it  be  conceded 
that  the  loan  was  made  by  the  Commissary- 
General,  inasmuch  as  there  is  no  statute  pro- 
hibiting the  act,  I  very  much  doubt  if  it  can 
be  regarded  as  belonging  to  that  species  of  il- 
legality which  would  necessarily  avoid  the 
contract,  and  prevent  the  state  from  recover- 
ing upon  it.  The  act  is  a  clear  excess  of  au- 
thority, but  not  a  violation  of  any  positive  law. 
*Being  clearly  beyond  the  scope  of  the[*43J> 
powers  of  the  officer,  the  State  might  have 
avoided  the  contract  and  sued  directly  for  the 
property;  but,  if  only  voidable,  she  may  affirm 
the  act  and  take  her  remedy  accordingly.  The 
loan,  under  the  circumstances,  might  well,  I 
think,  be  regarded  simply  in  the  light  of  an 
excess  of  authority,  rather  than  a  criminal  and 
corrupt  violation  of  law  and  duty.  Dobree  v. 
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Napier,  2  Bing.  N.  C.,  796;  Chit.  Cont.,  657, 
3d  Lond.  ed.  But  it  is  unnecessary  to  express 
any  definite  opinion  upon  this  point. 

It  is  said,  that  the  Common  Council  of  the 
city  had  no  power  to  authorize  their  agents  to 
bind  the  corporation  by  bond  in  this  case.  The 
general  power  conferred  upon  all  corporations 
in  the  State,  includes  that  of  purchasing  and 
holding  such  personal  estate  as  the  purposes 
•of  the  body  shall  require;  1  R.  S.,  602,  sec.  1, 
sub.  4,  2d  ed. ;  and  by  the  charter  of  the  City 
of  Buffalo, Sess.  L.  1832,p.  303,sec.  31, the  Com- 
mon Council  have  the  control  of  all  such  prop- 
erty belonging  to  the  Corporation.  They  have 
power  to  make  and  establish  rules  and  by-laws 
for  the  purpose,  among  other  things,  of  pre- 
venting any  riot,  noise,  disturbance  or  disor- 
derly assemblages:  Id. ,  p.  304,  sec.  31,  sub.  7; 
and  also  possess  a  general  power  to  make  all 
such  ordinances,  by-laws,  and  police  regula- 
tions, not  contrary  to  the  laws  of  the  State,  for 
the  good  government  of  the  city,  etc.,  and  as 
may  be  necessary  to  carry  into  effect  the  pow 
ers  conferred  by  the  charter.  Id. ,  p.  306,  sec. 
33.  It  cannot,  I  think,  be  doubted  that  abun- 
dant authority  may  be  found  in  the  above  pro 
visions,  to  justify  the  common  council  in  pass 
ing  the  resolution  of  December  29,  1837,  by 
which  they  authorized  the  acting  mayor  to 
take  such  measures  as  he  might  deem  necessa- 
ry for  the  safety  and  defense  of  the  city,  with 
-a  view  of  guarding  against  any  incendiary  or 
other  attempts  upon  the  persons  and  property 
of  the  citizens,  and  to  bind  the  city  by  bond 
or  otherwise,  to  procure  arms  or  obtain  any- 
thing by  him  deemed  necessary  to  carry  the 
resolution  into  effect.  These  arms,  it  appears, 
were  deemed  essential  at  the  time,  by  the  pub- 
44O*]  lie  *authorities  of  Buffalo,  to  preserve 
the  peace  and  security  of  the  city,  and  to  pro- 
tect the  lives  and  property  of  its  inhabitants 
from  incendiary  and  predatory  attacks;  or.  in 
the  language  of  the  charter,  "to  prevent  dis- 
turbances and  disorderly  assemblages,  and 
maintain  the  good  government  of  the  city." 

It  is  also  urged  that  Barker,  who  signed  the 
bond  as  acting  mayor,  was  ineligible  to  that 
office,  and  disabled  from  acting  as  such  at  the 
time,  for  the  reason  that  the  charter  prohibits 
the  appointment  of  an  alderman  to  that  office. 
Sess.  L.  1832,  p.  301,  sec.  20.  A  sufficient  an- 
swer to  this  argument  is,  that  the  Act  to  amend 
the  charter,  Sess.  L.  of  1835,  p.  94,  sec.  1,  pro- 
vides, that  the  presiding  officer  of  the  Common 
Council,  during  a  vacancy  in  the  office  of  may- 
or, etc.,  shall  possess  all  the  powers  and  per- 
form all  the  duties  of  that  office.  He  was  not 
appointed  mayor,  but  acted  by  virtue  of  the 
powers  thus  conferred  upon  him  as  presiding 
officer  of  the  Board. 

I  am,  therefore,  of  opinion  that  the  judge 
properly  refused  to  nonsuit  the  plaintiffs,  and 
that  the  motion  for  a  new  trial  should  be  de- 
nied. 

New  trial  denied. 

Public  officer — Agent— Contract  or  security  in  ex- 
cess of  authority— Ratification.  Explained— 17  N.  Y., 

Cited  in— 5  Hill,  318:  14  N.  Y.,  375:  18  N.  Y.,  326: 
48  N.  Y.,  365 ;  4  Barb.,  52 ;  47  Barb..  367 ;  56  Barb.,  232; 
30  How.  Pr.,  140:  11  Minn.,  410. 

Corporation—  Validity  of  acts  not  specified  in  char- 
ter. Cited  in-14  N.  Y.,  375 ;  8  Barb.,  601 ;  21  Barb.. 
302. 

Also  cited  in— 35  N.  Y.,  157. 
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Evidence— Confessions  of  Party— Right  to  Insist 
that  WMe  be  Taken  Togetlier. 

A  party  whose  admissions  or  confessions  are  re- 
spited to  as  evidence  against  him.  has,  in  general,  a 
right  to  insist  that  the  whole  shall  be  taken  togeth- 
er; but  the  part  called  out  by  him  should  relate  to 
the  point  or  fact  inquired  into  on  the  other  side. 
And  see  n.  a. 

If  a  part  of  the  confession  goes  to  discharge  the 
party  making  it  and  is  highly  improbable,  or  there 
be  evidence  aliunde  tending  but  slightly  to  discredit 
it,  the  jury  may  reject  it  ana  give  effect  to  the  oth- 
er part. 

Where,  however,  there  was  nothing  improbable 
or  suspicious  in  that  part  of  a  confession  which 
went  to  discharge  the  party,  and  the  other  evidence 
in  the  cause  tended  to  confirm  its  truth  :  the  re- 
jection of  it  by  the  court  below  was  held  erroneous, 
and  the  judgment,  for  that  reason,  reversed. 

Citations— 1  Ball.,  240;  9  Conn.,  390;  4  Carr.  &  P., 
221,397;  3  Johns.,  427;  9  Johns.,  141;  10  Johns.,  40, 
365;  11  Johns.,161 ;  15  Johns.,  229;  Cowen  &  H.  Notes 
to  Phil.  Ev.,  pp.  158,  224-231,  247-249. 

ERROR  to  Monroe  C.  P.,  which  had  affirmed 
a  judgment  recovered  by  Bush  &  Viele 
against  Kelsey  before  a  justice.  *The  [*441 
suit  before  the  justice  was  on  a  note  of  $16.50 
given  by  K.  to  B.  and  V.,  dated  October  16, 
1838.  Plea,  non  assumpsit;  with  notice  of  spe- 
cial matter.  On  the  trial,  the  plaintiffs  called 
Goodrich,  the  constable,  who  swore  that  at  the 
time  he  served  the  summons  he  presented  the 
note  to  the  defendant,  and  the  defendant  said 
it  was  his  handwriting;  that  he  gave  the  note 
for  a  stove  which  was  warranted, and  it  proved 
not  good;  it  broke.  After  proving  the  amount 
of  interest  the  plaintiffs  rested.  The  defendant 
insisted  that  the  whole  confession  must  betak- 
en together,  and  it  showed  that  he  was  not  li- 
able. The  justice  overruled  the  objection. 
Martin,  a  witness  for  the  defendant,  testified 
that  he  was  with  the  defendant  at  the  plaint- 
iff's store  in  the  fall  of  1838,  when  the  defend- 
ant bought  a  stove  of  Bush.  The  defendant 
took  a  warranted  stove;  does  not  know  that 
Bush  warranted  the  stove  to  the  defendant.but 
it  was  such  a  stove  as  Bush  said  he  would  war- 
rant to  the  witness.  Hoyt  testified  that  he  was 
with  the  defendant  when  he  bought  the  stove; 
did  not  hear  the  bargain;  the  stove  broke  and 
was  worth  nothing.  This  was  all  the  evidence 
in  the  cause.  The  justice  gave  judgment  for 
the  plaintiffs  for  the  full  amount  of  the  note 
and  interest  which  the  C.  P.  affirmed.  The  de- 
fendant now  brings  error. 

Mr.  E.  D.  Smith,  for  plaintiff  in  error. 

Mr.  M.  F.  Delano,  for  defendants  in  error. 

By  the  Court,  Bronson,  J.  If  the  whole  ad- 
mission of  the  defendant  is  taken  together.(a)  it 

(a)  The  general  rule  is,  that  where  the  admission 
of  a  party  is  resorted  to  as  evidence  against  him,  he 
is  at  liberty  to  call  out  the  whole  conversation  of 
which  the  admission  was  a  part.  But  the  addition- 
al conversation  should  be  relevant  to  the  matter  in 
issue,  and  must  relate  to  the  point  or  fact  called  for 
on  the  part  of  his  antagonist  by  questions  on  his 
side.  See,  Garey  v.  Nicholson,  24  Wend.,  351,  352 ; 
Prince  v.  Samo,  7  Ad.  &  Ell.,  627  ;  Sturge  v.  Buchan- 
an, 10  Id.,  598. 


NOTE.— Evidence— Admissions— All  tn  be  laTten  to- 
gether. Carver  v.  Tracy,  3  Johns.,  427 :  Mumford 
v.  Whitney,  15  Wend.,  380 ;  Rouse  v.  Whited,  25  N. 
Y.,  170 ;  Wailing  v.  Toll,  9  Johns.,  141 :  Hopkins  v. 
Smith.  11  Johns.,  161 :  Fenner  v.  Lewis,  10  Johns., 
38 ;  1  Greenl.  Ev.,  sec.  201. 
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'  442*]  shows  that  there  was  *no  liability  on 
his  part;  or,  at  the  least,  that  he  was  en- 
titled to  some  abatement  from  the  price  of  the 
stove,  and  the  justice  has  given  judgment  for 
the  whole  amount  of  the  note  with  interest.  It 
is  true,  that  the  court  and  jury  are  not  always 
bound  to  give  equal  weight  and  importance  to 
every  part  of  the  admission.  If  that  part  of 
the  confession  which  discharges  the  party  is  in 
itself  highly  improbable,  or  if  there  be  evi- 
dence aliunde,  though  but  slight,  tending  to 
discredit  it,  the  jury"  may  believe  one  part  of 
the  confession  and  reject  the  other.  See  New- 
man v.  Bradley,  1  Dali..  240;  IMS  v.  Bartholo- 
mew,  9  Conn.,  390;  Itec  v.  Clewes,  4 Carr.  &P., 
221;  Rex  v.  Steptoe,  4  Id.,  397;  see,  also,  Cow- 
en  &  H.  Notes  to  Phil.  Ev.,  pp.  158,  224-231, 
247-249.  But  here  there  was  nothing  improb 
able  or  suspicious  in  that  part  of  the  confes- 
sion which  went  to  discharge  the  defendant, 
and  all  the  other  evidence  in  the  cause  tended 
to  confirm  its  truth.  The  case  falls  directly 
within  the  principle  of  several  decisions  of 
this  court,  where  the  judgment  of  the  justice 
has  been  reversed  because  he  did  not  allow  the 
party  the  benefit  of  the  whole  confession  taken 
together.  Carver  v.  Tracy,  3  Johns.,  427; 
Wailing  v.  Toll,  9  Id.,  141;  Credit  v.  Brown,  10 
Id.,  365;  Hopkins  v.  Smith,  11  Id.,  161;  and 
see,  Fenner  v.  Lewis,  10  Id.,  40;  Smith  v.  Jones, 
15  Id.,  229.  I  think  the  justice  erred  on  this 
point;  and  the  other  questions  made  on  the 
trial  need  not  be  considered. 
Judgment  reversed. 

Cited  in-25  N.  Y.,  175 ;  1  Keyes,  396 :  1  Abb.  App. 
Dec.,  119 ;  6  Barb.,  456 ;  15  Barb.,  451 :  21  Barb.,  337 ; 
25  Barb.,  282 ;  30  Barb.,  670 ;  6  Park.,  254 ;  6  Duer,125. 
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THE  COMMISSIONERS  OF  HIGHWAYS 
OF  WATERLOO. 

Commissioners  of  Highway  —  Laying  out  Road  — 
Moving  Building  upon  Proposed  Route  —  In 
Fraud  of  Statute  —  Altering  and  Discontinu- 
ing Road. 

Where  the  Commissioners  of  Highways  laid  out  a 
road  through  a  corn-house,  without  the  consent  of 
the  owner,  the  building  having  been  removed  and 
placed  upon  the  route  of  the  contemplated  road 
after  an  application  made  and  notice  given  to  lay  it 
out;  held,  that  the  proceeding  was  regular,  inas- 
much as  the  building  bad  evidently  been  removed 
in  fraud  of  the  statute. 

Where  the  notice  and  application  was  to  alter  a 
road,  and  to  discontinue  so  much  thereof  as  should 
not  be  embraced  in  the  altoration,and  the  freehold- 
ers certified  in  favor  of  the  alteration  "  as  in  said 
notice  applied  for,"  whereupon  the  commissioners 
determined  upon  making  the  alteration,  and  or- 
dered so  much  of  the  old  road  as  was  not  included 
within  the  new  one  to  be  discontinued  ;  held,  that 
the  proceedings  were  regular  and  effectual,  both  in 
respect  to  the  discontinuance  of  the  old  road  and 
the  laying  out  of  the  new  one. 

Citation—  1  R.  3.,  511,  sec.  61.  2d  ed. 


to  the  Commissioners  of 
\J  Highways  of  the  Town  of  Waterloo,  Sen- 
eca Co.,  to  remove  their  proceedings  in  the 
matter  of  altering  and  discontinuing  a  certain 
road.  The  notice  and  application  to  the  com 
missioners  was,  to  alter  the  road  "leading 
southerly  from,  etc.,  to,  etc.,  by  making  the 
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same  straight,  and  that  so  much  of  said  road, 
etc.,  as  shall  not  be  embraced  in  said  altera- 
tion, be  discontinued."  The  certificate  of  the 
twelve  freeholders  was,  that  the  alteration  of 
the  road,  "  as  in  said  notice  applied  for,"  was, 
in  their  opinion,  necessary  ana  proper.  The 
commissioners  decided  in  favor  of  the  altera- 
tion, and  made  out  and  subscribed  a  certiflcate- 
of  such  determination,  particularly  describing 
the  road  as  altered,  and  ordering  so  much  of 
the  old  road  as  was  not  included  within  the 
new  one  to  be  discontinued.  The  new  road, 
as  laid  out,  embraced  within  its  bounds  the 
plaintiff's  corn-house,  which  formerly  stood  in 
the  old  road,  but  had  been  removed  within  the 
contemplated  limits  of  the  new  one  after  the 
above  application  was  made  to  the  commis- 
sioners, and  notice  given.  The  road  was  laid 
out  without  the  consent  of  the  plaintiff. 

*Mr.  J.K.  Richardson,  for  plaint  [*444 
iff  in  error. 

Mr.  J.  Knox,  for  defendants  in  error. 

By  the  Court,  Nelson,  Ch.  J.  The  most  im- 
portant question  in  this  case  is,  whether  the 
commissioners  were  justified  in  laying  out  the 
road  through  the  corn-house  of  Ihe  plaintiff. 

The  statute  which  in  terms  forbids  the  lay- 
ing out  of  roads  through  buildings,  etc.,  with- 
out the  owner's  consent,  1  R.  S.,  511,  sec.  61, 
2d  ed.,  should  be  liberally  construed  so  as  to- 
effectuate  the  obvious  intent  of  it,  which  is,  to- 
protect  the  permanent  buildings  and  fixtures 
of  the  occupant  over  whose  land  a  road  is  con- 
templated. But  the  court,  in  construing  it, 
should  also  guard  against  abuses  of  the  pro- 
tection thus  afforded,  and  see  that  it  is  not 
perverted  to  ends  never  intended  by  the  Legis- 
lature. It  is  manifest  that  the  erection  or  re- 
moval of  a  building,  after  an  application  for  a 
highway,  for  the  very  purpose  of  defeating  it, 
presents  a  case  not  within  the  mischief  intend- 
ed to  be  guarded  against.  It  is  the  fault  of  the 
party  himself  if  the  road  passes  through  his 
building,  not  the  operation  of  the  law,  or  act 
of  the  commissioners.  To  say  that  any  fixture 
erected  upon  the  route  at  any  time  before  a 
road  is  actually  laid  out,  would  enable  an  oc- 
cupant at  all  times  to  defeat  the  law  and  pre- 
vent a  highway  through  any  part  of  his  prem- 
ises, is  a  proposition  too  absurd  to  be  toler- 
ated. 

It  is  quite  obvious  from  the  return,  that  the 
plaintiff  has  no  reasonable  ground  of  com 
plaint  within  this  exposition  of  the  statute,  as 
his  building  was  probably  moved  pending  the- 
application,  and  for  the  very  purpose  of  de- 
feating the  proposed  alteration.  The  commisf- 
sioners,  therefore,  had  a  right  to  regard  it  as  a 
building  or  fixture  not  within  the  contempla- 
tion of  the  law,  or  the  mischief  against  which 
it  was  intended  to  guard. 

Whether  the  old  road  not  embraced  within 
the  new  one  was  properly  discontinued  or  not, 
is  a  question  that  cannot  *affect  the  reg  f*445- 
ularity  of  thejproceedings  in  laying  out  the  lat- 
ter. If  the  former  has  not  been  discontinued, 
it  is  still  competent  for  the  commissioners  to 
act  in  the  matter.  But  I  see  no  reason  to- 
doubt  that  it  has.  The  application  was  to  alter 
the  road  according  to  the  route  described,  and 
discontinue  the  old.  so  far  as  not  included  in 
the  bounds  of  the  new  one.  The  certificate  of 
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the  twelve  freeholders  is  to  the  same  effect,  and 
the  order  of  the  commissioners  prescribing  the 
alteration  expressly  provides,  that  so  much  of 
the  old  road  as  is  not  embraced  within  the  limits 
of  the  new  one,  shall  cease  to  be  any  part  of  the 
road. 

The  freeholders  and  commissioners  have 
both  acted  as  well  upon  the  subject  of  discon- 
tinuing the  old,  as  of  laying  out  the  new  road, 
and  the  proceedings  are  as  effectual  in  the  one 
instance  as  in  the  other. 

Proceedings  affirmed. 

Distinguished-2  T.  &  C.,  362. 

Cited  in— 37  N.  Y.,  364 ;  4  Trans.  App.,  362 ;  17  How, 
Pr.,  75. 


BANK  OF  MONROE  v.  FIELD  ET  AL. 

Evidence — Action  by  Bank  on  Note — Declarations 
of  President — Res  Gestse. 

The  president  of  a  bank  having  requested  the  de- 
fendant to  pay  a  note  belonging  to  the  institution 
which  the  latter  insisted  had  been  paid,  they  pro- 
ceeded to  examine  the  bank-books,  and  during  the 
examination  the  president  declared  himself  satisfied 
that  the  defendant's  statement  was  correct ;  held,  in 
an  action  by  the  bank  to  recover  the  note,  that  the 
declaration  of  the  president  was  proper  evidence 
for  the  defendant,  as  having  been  made  while  act- 
ing within  the  scope  of  his  ordinary  powers,  and  be- 
ing, therefore,  a  part  of.  the  res  yestce. 

A  SSUMPSIT,  tried  at 'the  Monroe  Circuit,  in 
li  April,  1838,  before  Dayton,  C.  Judge.  The 
action  was  upon  a  promissory  note  for  $1,000, 
made  by  the  defendants,  and  payable  to  the 
plaintiffs  at  the  City  Bank  of  Albany.  The 
defendants  claimed  that  the  note  had  been 
paid;  and  proved,  that  sometime  after  the  note 
became  due,  Field,  one  of  the  defendants, was 
requested  by  the  plaintiff's  president  to  pay  the 
note  in  question;  Field  claimed  that  he  had 
paid  it;  and  after  an  examination  of  the  books 
446*]of  the  Bank,  the  *president  became  sat- 
isfied that  he  had  received  the  money  in  pay- 
ment of  the  note,  and  said  he  had  accounted 
to  the  Bank  for  it.  This  evidence  being  ob- 
jected to,  the  objection  was  overruled,  and  the 
plaintiff's  counsel  excepted.  The  jury  found 
a  verdict  for  the  defendants,  and  the  plaintiffs 
now  moved  for  a  new  trial  upon  a  bill  of  ex- 
ceptions. 

Mr.  H.  R.  Selden,  for  plaintiffs. 

Mr.  H.  P.  Norton,  for  defendants. 

By  the  Court,  Nelson,  Uh.  J.  The  declara- 
tions of  the  president  of  the  Bank  were  proper- 
ly received  in  evidence.  He  was  the  financial 
head  of  the  institution,  empowered  to  take 
charge  of  the  settlement  and  collection  of  its 
demands,  and  to  compound  or  discharge  them 
in  the  usual  course  of  business.  He  was  act- 
ing within  the  scope  of  his  ordinary  powers  at 
the  time  the  declarations  were  made,  and  they 
were  a  part  of  the  res  gestw.  The  defendant, 
Field,  had  been  called  upon  to  settle  the  note 
in  question,  and  he  insisted  that  it  had  al- 
ready been  paid.  The  books  of  the  Bank  were 
referred  to  with  a  view  to  ascertain  whether 
such  was  the  fact;  and  after  they  had  been 
examined,  the  president  became  satisfied,  and 
admitted  the  payment.  It  was  an  admission 
made  while  acting  in  the  business  of  his 
agency  in  respect  to  the  very  matters  that  had 
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been  committed  to  his  charge;  and   it  falls, 
therefore,  within  the  settled  rules  of  evidence 
in  cases  of  this  nature. 
New  trial  denied. 

Cited  in— 17  N.  Y.,  133 ;  89  N.  Y.,  435;  42  Am.  Rep., 
311. 


*COLES  &  HOWE 

v. 
MARQUAND  &  FREEMAN. 


[*447 


Bill  of  Exceptions — Error  Possibly  -Prejudicial — 
Landlord  and  Tenant — Distress  for  Rent — 
Statute — Penalty  for  Removal  of  Goods. 

A  party  will  be  entitled  to  a  new  trial  on  a  bill  of 
exceptions,  if,  in  respect  to  the  point  excepted  to, 
the  court  committed  an  error  in  law  which  possibly 
may  have  operated  to  his  prejudice. 

The  word  "tenant"  as  used  in  2  R.  8.,  502,  sec.  15, 
relative  to  distraining  goods  removed  from  demised 
premises,  does  not  extend,  it  seems, beyond  the  orig- 
inal lessee,  and  persons  coming  in  under  him  as  as- 
signees either  in  fact  or  in  law. 

Hence,  the  original  landlord  cannot  follow  and 
distrain  the  goods  of  a  mere  under-tenant  of  the 
lessee,  after  such  goods  have  ben  removed  from  the 
demised  premises;  especially  if  the  rent  claimed 
fell  due  after  the  removal. 

There  is  no  such  privity  either  of  estate  or  con- 
tract between  the  under-tenant  and  the  chief  land- 
lord as  will  enable  the  latter  to  maintain  an  action 
against  the  former  on  the  covenants  in  the  original 
lease ;  but  that  remedy  is  confined  to  the  immediate 
lessee  and  his  assigns. 

Statutes  which  extend  the  common  law  remedies 
of  the  landlord  by  distress,  are  to  be  construed 
Strictly. 

The  penalty  given  by  statute  for  the  removal  of 
goods  from  demised  premises  to  avoid  the  payment 
of  rent,  cannot  be  recovered  where  the  goods  be- 
longed to  a  stranger,  even  though  while  on  the 
premises,  they  were  liable  to  distress;  nor  can  the 
penalty  be  recovered  against  a  creditor  for  seizing 
and  removing  the  goods  of  the  tenant  on  execution. 

The  case  of  Russell  v.  Doty,  4  Cow.,  576,  so  far  as  it 
countenances  the  doctrine  that  a  sheriff  would  have 
been  liable  under  1  R.  L.  of  1813,  p.  437,  sec.  12,  for 
removing  goods  not  belonging  to  the  tenant  from 
the  demised  premises  by  Virtue  of  an  execution,, 
without  paying  the  rent,  has  been  overruled. 

Citations— Doug.,  183 ;  12  Wend.,  555  ;  25  Wend., 
396  ;  5  Maule  &  S.,  38, 200 :  11  Geo.  II.,  ch.  19 ;  5  Cow., 
210 ;  4  Cow.,  576  ;  6  Wend.,  392 ;  1  R.  L.,  437,  sec.  12 ;  2 
Hill,  475. 

T)  EPLEVIN  tried  before  Edwards,  C.  Judge, 
It  at  the  N.  Y;  Circuit  in  March,  1839.  The 
defendant,  Freeman,  as  bailiff  to  the  defend- 
ant, Marquand,  distrained  the  goods  of  the 
plaintiffs  for  rent  in  arrear;  and  the  question 
between  the  parties  was,  whether  the  plaintiffs' 
goods,  after  they  had  been  removed  from  the 
premises,  were  liable  to  the  distress.  Mar- 
quand owned  the  premises,  No.  59  Liberty  St. 
in  the  City  of  N.  Y.,  and  demised  the  same  by 
deed  to  J.  B.  Glentworth  &  Co.  for  the  term  of 
five  years  from  May  1.,  1836,  at  the  annual  rent 
of  $2,700,  payable  quarterly.  July  1,  1836, 
Glentworth  &  Co.  assigned  the  lease  to  W.  M. 
Tileston  &  Co.,  who  entered  and  occupied  the- 
premises  until  October  1,  1836, when  they  sold 
out  their  *stock  in  trade  on  the  prem-  [*448 
ises  to  the  plaintiffs.  The  plaintiffs  thereupon 
entered  and  occupied  the  premises  until  July 
26,  1837,  when  they  removed  with  their  goods 
including  the  property  in  question,  to  a  store 

NOTE.— New  trial — Error  of  court  below— When 
sufficient  ground  for.  See  Potter  v.  Hopkins.  25, 
Wend.,  417,  note;  Benjamin  v.  Smith,  12  Wend.,  404,, 
note. 
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on  Chatham  St.  In  August  following  Mar 
quand  distrained  the  goods  in  question  in  the 
plaintiffs'  store  in  Chatham  St. — claiming  the 
rijiht  to  follow  the  goods  as  having  been  re- 
moved from  the  demised  premises — tor  a  quar- 
ter's rent,  |675.  which  fell  due  on  August 
1,  five  days  after  the  plaintiffs  removed  from 
the  premises.  The  defendants  gave  evidence 
tending  to  show  that  Tileston  &  Co.  assigned 
the  lease  from  Marquand  to  the  plaintiffs;  but 
tin-  matter  was  left  in  doubt  whether  the 
plaintiffs  held  as  assignees  of  the  original 
lease,  or  as  tenants  to  Tileston  &  Co.  The 
judge  charged  the  jury,  that  if  they  should  be 
of  opinion  that  the  lease  was  assigned  by  Tile- 
ston &  Co.  to  the  plaintiffs,  or  if  they  should 
be  of  opinion  that  the  plaintiffs  were  in  the  oc 
cupation  of  the  premises  as  under  tenants  of 
the  whole,  then  the  defendants  were  entitled^ 
a  verdict.  The  plaintiffs  excepted  to  the  last 
part  of  the  charge,  and  the  jury  founded  a  ver- 
dict for  the  defendants.  The  plaintiffs  now 
moved  for  a  new  trial  on  a  bill  of  exceptions. 

Mr.  S.  B.  H.  Judah.  for  plaintiffs. 

Mr.  E.  Paine,  for  defendants. 

By  the  Court,  Bronson,  J.  The  defendants 
contend  that  there  was  sufficient  evidence  to 
warrant  a  verdict  in  their  favor  on  the  ground 
that  the  plaintiffs  had  held  the  demised  prem- 
ises as  assignees  of  the  original  lease,  and  not 
as  tenants  of  Tileston  &  Co.  But  this  is  a  bill 
of  exceptions,  and  if  the  judge  was  not  right 
in  point  of  law,  there  must  be  a  new  trial.  If 
the  cause  had  been  put  to  the  jury  on  the  sin- 
gle ground  of  the  alleged  assignment  to  the 
plaintiffs,  the  verdict  might  possibly  have  been 
the  other  way. 

The  question  then  is,  whether  the  original 
landlord  can  follow  and  distrain  the  goods  of 
449*]  an  under-tenant  of  the  lessee  *ufter  he 
has  removed  them  from  the  demised  premises. 
The  distress  was  for/rent  falling  due  after  the 
removal,  though  that  does  not,  perhaps,  affect 
the  question.  The  right  of  the  landlord  to  dis- 
train off  the  demised  premises  depends  on  the 
statute;  which  provides  that  "Any  goods  or 
chattels  of  the  tenant  which  shall  be  carried  off 
from  any  demised  premises,"  may,  within  a 
certain  time,  be  distrained.  I  think  the  word 
"tenant"  as  it  is  here  used,  does  not  extend  be- 
yond the  original  lessee  and  such  persons  as 
may  come  in  under  him  as  assignees,  either  in 
fact  or  in  law.  It  does  not  include  an  under- 
tenant of  the  original  lessee,  or  one  who,  as 
in  this  case,  is  still  further  removed  from  the 
chief  landlord.  It  is  true.that  the  word  "ten- 
ant." when  taken  in  its  largest  sense,  includes 
everyone  who  holds  lands,  whatever  may  be 
the  nature  or  extent  of  his  interest.  But  the 
word  is  used  in  the  statute  in  reference  to  the 
particular  relation  between  landlord  and  ten 
ant— lessor  and  lessee.  Although  an  under- 
tenant of  the  lessee  cannot  deny  the  title  of  the 
chief  landlord,  yet  strictly  he  is  not  the  tenant 
of  that  landlord,  but  of  the  one  from  whom  he 
received  his  lease.  There  is  no  such  privity, 
either  of  estate  or  contract,  between  the  un- 
der-tenant and  the  chief  landlord  as  will  en- 
able the  latter  to  maintain  an  action  against 
the  former  on  the  covenants  in  the  original 
lease.  Holford  v.  Hatch,  Doug.,  183;  Quack- 
eiiboss  v.  Clarke,  12  Wend.,  555.  That  remedy 
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only  exists  as  against  the  lessee  and  his  assigns; 
ana  I  think  this  statute  has  not  extended  the 
remedy  by  distress  beyond  the  removed  goods 
of  the  lessee  and  of  those  who  come  in  by  as- 
signment under  him.  The  assignee  is  not  the 
tenant  of  the  lessee — he  comes  Into  the  place 
of  the  lessee,  and  is  the  tenant  of  the  lessoi. 
But  it  is  not  so  with  an  under-tenant.  The  re- 
lation of  landlord  and  tenant  exists  between 
him  and  his  lessor — not  between  him  and  the 
chief  landlord. 

The  statutes  which  extend  the  common  law 
remedies  of  landlord  have  been  construed 
strictly.  In  Thornton  v.  Adams,  5  Maule  & 
S.,  88,  it  was  held,  that  the  Statute  11  Geo. 
II.,  ch.  19,  which  authorized  landlords  to  fol- 
low goods  fraudulently  *carried  off  the  [*45O 
demised  premises,  extended  only  to  the  goods 
of  the. tenant,  and  not  to  those  of  a  stranger. 
The  penalty  given  by  the  statute  cannot  be  re- 
covered where  the  goods  removed  belonged  to 
a  stranger,  although,  while  on  the  premises, 
they  were  liable  to  distress.  Strong  v.  Stebbin*, 
5  Cow.,  210.  And  a  creditor  may  take  the 
goods  of  the  tenant  in  satisfaction  of  his  debt, 
and  remove  them  from  the  premises,  without 
incurring  the  penalty  inflicted  by  the  statute; 
and  this  notwithstanding  an  apprehension  that 
the  landlord  is  about  to  distrain.  Bachv.  Meat«, 
5  Maule  &  S.,  200;  and  see,  Frisbey  v.  Thayer, 
25  Wend.,  396.  In  Ru**eU  v.  Doty,  4  Cow., 
576,  it  was  intimated  that  the  sheriff  would  be 
liable  for  removing  goods  by  execution  with- 
out paying  the  rent  in  arrear,  although  the 
goods  did  not  belong  to  the  tenant — that  it  was 
enough  that  the  goods  were  liable  to  distress 
while  on  the  premises.  But  that  point  seems 
not  to  have  been  necessarily  involved  in  the 
case;  and  the  doctrine  there  laid  down  cannot 
be  reconciled  with  the  subsequent  decision  in 
Brown  v.  Fay,  6  Wend..  392,  where  the  ques- 
tion was  directly  presented  and  more  fully  con- 
sidered. It  was  there  held,  that  the  sheriff 
was  only  liable  where  he  removed  the  goods 
of  the  immediate  tenant  of  the  landlord  with- 
out paying  the  rent;  and  not  where  he  removed 
the  goods  of  an  under-tenant.  This  case  goes 
quite  far  enough  to  dispose  of  the  one  now  be- 
fore us.  It  was  made  under  a  statute  which 
uses  the  most  comprehensive  terms.  "No  goods 
or  chattels  whatsoever,  in  or  upon  the  demised 
premises,  shall  be  liable  to  be  taken  by  virtue 
of  any  execution,  on  any  pretense  whatsoever," 
without  paying  the.renc  in  arrear.  The  word 
"tenant"  is  not  mentioned  in  the  section.  1 
R  L.,  437,  sec.  12.  If  this  statute  does  not 
extend  to  any  other  than  the  goods  of  the  im- 
mediate tenant  of  the  landlord  to  whom  rent  is 
due,  then  clearly  the  statute  under  considera- 
tion, which  restricts  the  landlord  to  the  re- 
moved goods  of  "the  tenant,"  ought  not  to  be 
so  construed  as  to  reach  the  goods  of  an  under- 
tenant, or  a  stranger.  I  may  add  that  the  sec- 
tion *as  originally  reported  was  gen'er-  [*45 1 
al — "-any  goods  or  chattels  which  shall  be 
carried  off  from  any  demised  premises,  may  be 
seized  as  a  distress;"  and  the  words  "of  the  ten- 
ant" were  inserted  by  the  Legislature.  This 
shows  that  the  subject  was  considered  by  the 
Legislature,  and  that  they  did  not  intend  to 
give  the  right  to  follow  the  goods  of  everyone, 
although  while  on  the  premises  they  would 
nave  been  liable  to  distress. 

HILL  2. 


1842 


BANK  OP  THE  UNITED  STATES  v.  DAVIS. 


451 


There  must  be  a  new  trial,  and  the  plaintiffs 
will  be  entitled  to  a  verdict  unless  the  jury 
find  that  they  held  as  assignees— not  as  under- 
tenants. (See,  Slocumv.  Clark  and  Sazton,  post, 
p.  475.) 

New  trial  granted. 

Cited  in— 4  Hill,  115,  605  ;  6  Hill,  385 :  1  Denio,  196 ; 
3  Denio,  455 ;  23  Am.  Kep.,  82 ;  70  111.,  679. 
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Indorsement  by  Cashier  for  Collection  —  Cashier 
a  Party  within  Act  Relating  to  Notarial  Seals 
an  Evidence  —  Notices  of  Protest  —  Duly  of  In- 
dorsee for  Collection  —  Discount  of  Bill  of  Ex- 
change in  Notes  of  Extinct  Bank  —  When  Ille- 
gal —  Defense  of  Illegality  —  Burden  of  Proof- 
Usury  —  Exchange  and  Collection  Charges  — 
Principal  and  Agent  —  Responsibility  of  Prin- 
cipal for  Acts  of  Agent  —  Fraud  of  Agent  —  Di- 
rector of  Bank. 

A  cashier  who  indorses  paper  discounted  by  his 
bank,  though  simply  for  the  purpose  of  transmis- 
sion to  an  agent  for  collection,  is  a  party  to  the 
paper,  within  the  Act  of  1833,  Sess.  L.,  1833,  p.  395, 
sec.  8,  relating-  to  notarial  certificates  as  evidence. 

Accordingly,  in  an  action  on  a  bill  of  exchange, 
which,  after  several  successive  indorsements,  was 
discounted  by  a  bank,  and  then  transmitted  to  the 
place  where  it  was  payable  to  be  collected,  having 
been  previously  indorsed  by  the  cashier  for  that 
purpose  solely  ;  held,  that  a  notarial  certificate  of 
presentment  and  non-payment  stating  that,  on  the 
next  day  after  presentment,  notices  of  protest  ad- 
dressed to  the  drawer  and  indorsers  respectively 
were  inclosed  in  a  wrapper  and  sent,  by  mail  to  the 
cashier,  was  evidence  of  protest  in  respect  to  all  the 
parties,  and  of  notice  thereof  to  the  cashier. 

Where  a  bill  or  note  is  indorsed  by  the  holder  and 
sent  to  an  agent  for  collection,  the  latter  need  not 
give  notice  of  dishonor  to  all  the  parties,  but  it  is 
enough  if  he  notify  his  principal,  who  may  charge 
the  prior  parties  by  giving  them  notice  himself  : 
and  this,  though  it  appear  that  had  the  notices  been 
sent  by  the  agent  they  would  have  been  received 
sooner. 

A  bill  of  exchange  was  discounted  in  May,  1837, 
by  a  branch  of  the  U.  S.  Bank  of  Pennsylvania,  in 
notes  of  the  old  U.  S.  Bank  ;  but  as  it  did  not  appear 
that  the  former  procured  the  notes  from  the  latter 
after  its  charter  had  expired,  held  no  defense  to  an 
action  on  the  bill. 

Otherwise,  however,  had  it  been  shown  that  the 
notes  with  which  the  discount  was  made  were  pro- 
cured by  the  U.  S.  Bank  of  Pennsylvania  from  the 


NOTE.— Negotiable  paper— Notice  of  protest— Evi.- 
dence  —  Notary's  certificate  —  Usury— Exchange — 1  i- 
tegality  of  contract  as  defense. 

As  to  the  time  when  notice  of  dishonor  should  be 
given,  see  Bryden  v.  Bryden,  11  Johns.,  187,  note. 

See,  also,  as  to  notice,  Stewart  v.  Eden,  2  Cai.,  121, 
note :  Ransom  v.  Mack,  post,  587,  note. 

Certificate  of  notary— Evidence  for  what  purpose. 
See  Bank  of  Rochester  v.  Gray,  ante,  227,  note. 

Usurtj  in  relation  to  exchange.  See  Merritt  v.  Ben- 
ton,  10  Wend.,  116,  note. 

For  classified  table  of  notes  on  subject  of  usury 
see  Sizer  v.  Miller,  1  Hill.  227. 

Illegality  of  contract  as  a  defense— Burden  of  proof. 

The  court  will  not  presume  a  contract  to  be  il- 
legal. On  the  contrary  the  presumption  is  in  favor 
of  the  legality  of  a  transaction,  and  if  it  be  sus- 
ceptible of  two  constructions,  one  legal  and  the 
other  not,  the  former  will  be  preferred.  Tucker  v. 
Streetman,  38  Tex.,  71;  Lewis  v.  Davison,  4  Mees.  & 
W.,  654 ;  Bennett  v.  Clough,  1  B.  &  Aid.,  463 :  Bibb 
v.  Miller,  11  Bush.  (Ky.).  306:  Craftv.  Bent.  SKans., 
328:  Mittelholzer  y.  Fullarton,  6  Q.  B.,  989. 

As  to  when  consideration  of  negotiable  paper  will 
be  inquired  into.  Baker  v.  Arnold,  3  Cai.,  279,  note. 
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*old  Bank  after  its  charter  had  expired,  for  [*45» 
the  purpose  of  being  re-issued  and  put  in  circula- 
tion. 

Courts  will  not  lend  their  aid  to  enforce  the  per- 
formance of  contracts  made  in  violation  of  law. 

A  party  resisting  a  recovery  upon  a  contract  on 
the  ground  of  its  illegality,  nolds  the  affirmative  of 
that  question  ;  and  if  the  evidence  adduced  by  him 
be  indefinite  and  uncertain,  the  court,  it  seems,  may 
refuse  to  refer  the  matter  to  the  jury,  and  direct 
them  peremptorily  to  find  against  him. 

A  bank  at  Erie,  Pa.,  in  discounting  a  bill  on  N.  Y., 
at  a  time  when  the  difference  of  exchange  between 
the  two  places  was  one  half  of  one  per  cent,  in  favor 
of  the  latter,  exacted  that  amount  beyond  the  rate 
of  discount  fixed  by  its  charter,  as  a  charge  for  col- 
lection ;  the  bank,  moreover,  being  then  engaged 
in  selling  drafts  on  N.  Y.  at  a  premium  of  one  half 
of  one  per  cent.  It  thus  appearing  that  the  trouble 
and  expense  of  collecting  was  compensated  by  the 
difference  of  exchange,  and  the  excess  beyond  the 
legal  discount  being  entirely  unexplained,  the  Chief 
Justice,  delivering  the  opinion  of  the  court  said,  that 
were  it  necessary  to  the  decision  of  the  case,  he 
would  not  hesitate  to  hold  the  bill  to  have  been  dis- 
counted in  violation  of  law,  and  that,  therefore,  the 
bank  could  not  recover  upon  it. 

Otherwise,  semble,  had  the  difference  of  exchange 
been  in  favor  of  Erie,  and  the  bank  had  only  ex- 
acted that,  in  addition  to  the  rate  of  discount  fixed 
by  its  charter,  together  with  a  suitable  charge  for 
collection. 

So,  had  the  bill  been  payable  at  the  bank,  and  the 
borrower  wished  the  proceeds  placed  at  some  dis- 
tant point,  the  former  might  have  been  justified  in 
deducting  the  rate  of  exchange  between  the  two 
places,  and  a  proper  sum  for  remitting  the  funds. 
Semble. 

As  a  general  rule,  the  principal  is  deemed  to  have 
notice  of  whatever  is  communicated  to  his  agent 
while  acting  as  such  in  the  transaction  to  which  the 
communication  relates. 

A  principal  is  responsible  for  the  fraud  of  his 
agent,  if  committed  while  transacting  the  business 
of  the  former ;  and  this,  whether  he  be  a  sole  agent 
or  one  of  several  possessing  joint  authority. 

But  notice  to  a  bank  director,  or  knowledge  ob- 
tained by  him,  while  not  engaged  officially  in  the 
business  of  the  bank,  will  be  inoperative  as  notice 
to  the  latter. 

In  case  of  a  joint  agency  (e.  g.,  the  directors  of  a 
bank),  notice  to  either,  while  engaged  in  the  busi- 
ness of  his  agency,  is  notice  to  the  principal. 

Where  a  bill  of  exchange  was  sent  to  one  of  the 
directors  of  a  bank  to  be  discounted  for  the  benefit 
of  the  drawer,  and  the  former,  who  was  at  the  time 
a  member  of  the  Board  which  ordered  the  discount 
to  be  made,  received  the  avails,  alleging  the  dis- 
count to  be  for  his  own  benefit ;  held;  that  the  bank 
was  chargeable  with  knowledge  of  the  fraud,  and 
could  not,  therefore,  recover  upon  the  bill. 

Citations— Laws,  1833,  p.  395,  sec.  8 ;  2  R.  S.,  212,  sec. 
46.  2d  ed.;  Chit.  Bills,  520, 521. 9th  Am.  from  8th  Lond. 
ed.;  Bayl.  Bills,  174;  5  Cow.,  303  ;  1  Bos.  &  P.,  144  ;  16 
Johns.,  375 ;  10  Wend.,  116 ;  21  Wend.,  105 ;  Paley,  Ag., 
262,  Lloyd's  ed.;  13  Ves.,  120;  Com.  Dig.,  tit.  Chan- 
cery, 4  c,  5,  6;  3  Atk.,  294;  1  Pet..  309;  Story,  Ag., 
131, 132 ;  23  Wend.,  260 ;  13  Wend.,  521 ;  1  Hill,  263, 572. 

A  SSUMPSIT,  tried  at  the  Genesee  Circuit, 
1A-  in  September,  1840,  before  Dayton,  C. 
Judge.  The  action  was  brought  to  recover  the 
amount  of  three  bills  of  exchange  drawn  by 
*Davis.  indorsed  by  Chatfleld,  Tisdale  [*453 
and  Williams,  and  accepted  by  Holden,  all  of 
whom  except  Williams,  were  made  defendants. 
The  first  bill  was  for  $1,075,  payable  at  the 
Merchants'  Bank  in  the  City  of  N.  Y.  at  four 
months,  dated  March  1,  1837.  The  second  was 
for  $1,250,  dated  March  10,  1837,  and  the  third 
for  $2,500,  dated  March  15,  1837,  both  payable 
like  the  first,  in  respect  to  time  and  place. 
After  the  signatures  of  the  defendants  were 
proved,  it  appeared  in  evidence  that  the  plaint 
iffs  were  incorporated  by  the  Legislature  of 
Pennsylvania,  February  18,  1836,  and  that  by 
an  Act  of  the  same  Legislature  passed  April  1, 
1836,  the  said  incorporation  was  authorized  to 
establish  a  branch  bank  at  Erie,  in  the  said 
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State.  The  6th  section  of  the  Act  declared  that 
the  rate  of  discount  at  which  loans  might  be 
made  by  the  Bank,  should  not  exceed  one  half 
of  one  per  centum  for  thirty  days.  The  branch 
at  Erie,  which  was  established  in  October, 
1886,  had  a  Board  of  nine  directors  who  were 
appointed  bv  the  principal  bank  at  Philadcl- 

Ehia.  The  bills  in  question  were  discounted 
y  the  branch  Bunk,  May  5,  1837,  at  the  rate 
prescribed  by  the  charier;  and,  in  addition,  one 
half  of  one  per  cent,  was  deducted  as  a  charge 
for  collection  in  the  City  of  N.  Y.  At  the  time 
the  discount  was  made,  the  branch  bank  were 
selling  drafts  on  N.  Y.  at  one  half  of  one  per 
cent,  premium.  All  discounts  were  made  by 
the  Board  of  Directors,  and  the  bills  in  ques- 
tion were  discounted  by  order  of  a  Board  con- 
sisting of  five  members,  of  whom  Williams,  the 
indorser,  was  one.  The  proceeds  were  paid  to 
Williams  in  bills  of  the  old  U.  S.  Bank  and  its 
branches,  which  were  at  par  in  Erie  and  Phil- 
adelphia, but  at  a  discount  of  one  quarter  of  one 
per  cent,  in  the  City  of  N.  Y.  The  funds  with 
which  the  branch  Bank  at  Erie  commenced  dis 
counting,  were  in  notes  of  the  old  U.  S.  Bank, 
chartered  by  Act  of  Congress,  and  were  pro- 
cured at  its  branch  in  Pittsburgh  after  the  expi- 
ration of  the  charter  of  the  old  Bank ;  but  wheth- 
er the  bills  in  question  were  discounted  with  the 
454*]  paper  thus  procured,  the*cashier,  who 
was  the  only  witness  called  to  the  point  could  not 
say,  as  the  branch  Bank  at  Erie  was  in  the  habit 
of  receiving  from  persons  with  whom  they  dealt 
the  bills  of  the  old  Bank  in  deposit,  and  pay- 
ing them  out  as  the  proceeds  of  discounted 
paper. 

The  plaintiffs'  counsel  offered  in  evidence 
notarial  certificates  of  demand  and  protest  of 
the  first  two  bills,  from  which  it  appeared  that 
due  presentment  had  been  made  of  each,  and 
that,  on  the  next  day  after,  the  notary  mailed 
notices  of  protest  addressed  to  the  drawer  and 
indorsers  respectively,  inclosed  in  an  envelope 
and  directed  to'the  cashier  of  the  branch  Bank 
at  Erie;  the  latter  having  indorsed  the  bills  as 
agent  for  that  Bank,  for  the  purpose  of  trans 
mitting  them  to  N.  Y.  for  collection.  The  de- 
fendants' counsel  objected  to  the  certificates 
being  read  in  evidence,  on  the  ground  that  it 
was  not  therein  certified  that  notices  had  been 
sent  to  the  drawer  and  indorsers  of  the  bills 
who  were  defendants  in  this  suit ;  but  the 
plaintiffs'  counsel  insisted  that  the  certificate 
was  evidence  of  presentment,  non  payment 
and  transmission  of  notices  to  the  plaintiffs' 
cashier,  and  stated  that  it  would  be  proved  by 
the  latter  that  the  same  notices  were  sent  by 
due  course  of  mail  to  the  defendants.  The 
judge  overruled  the  objection  and  the  defend- 
ants excepted.  The  cashier  then  testified  that 
he  received  the  notices  by  due  course  of  post ; 
and  that  they  were  remailed  on  the  same  day, 
directed  to  the  residence  of  the  defendants  re- 
spectively. 

The  plaintiffs  having  rested,  the  counsel  for 
the  defendants  moved  for  a  nonsuit  on  the  fol- 
owing  grounds  :  1.  That  the  discounting  of 
the  bills  in  question  with  the  notes  of  the  old 
Bank,  thus  paying  them  out  and  putting  them 
in  circulation  as  money,  was  a  fraud  upon  the 
public  ;  that  the  act  was  unlawful  and  in  vio- 
lation of  the  laws  of  the  U.  S.,  and  that,  there- 
fore, no  title  was  acquired  by  the  plaintiffs  to 
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the  bills  in  question;  2.  That  the  plaintiffs  had 
violated  their  own  charter  by  discounting  the 
paper  at  a  greater  rate  than  was  thereby  al- 
lowed; that  the  very  Act,  therefore,  by  which 
they  claimed  to  have  acquired  *title  to  [*45ft 
the  bills  was  unlawful  and  void,  and  that  the 
law  would  not  aid  them  in  obtaining  the  fruits 
of  an  unlawful  contract.  The  judge  denied 
the  motion  and  the  defendants  excepted. 

The  defendants'  counsel  insisted,  moreover, 
that  there  was  no  legal  evidence  of  the  present- 
ment of  the  first  two  of  the  bills  in  question 
and  of  notice  to  the  drawer  and  indorsers.  The 
judge  decided  that  the  testimony  in  relation  to- 
that  branch  of  the  case  was  sufficient  to  go  to 
the  jury  and  entitle  the  plaintiffs  to  a  verdict; 
to  which  decision  the  defendants  also  excepttd. 
The  defendants  then  called  Williams  as  a  wit- 
ness, who  testified  that  the  bills  in  question 
were  sent  to  him  at  Erie,  by  Davis  the  drawer, 
some  time  in  March,  1837,' for  the  purpose  of 
having  them  discounted  at  the  branch  Bunk 
for  his  (Davis')  benefit;  that  they  were  drawn, 
indorsed  and  accepted,  when  received  by  the 
witness  ;  that  witness  is  Davis'  brother-in-law, 
and  was  then  a  director  of  the  branch  Bank  ; 
that  about  the  middle  of  the  then  next  April 
he  was  at  Batavia  and  informed  Davis  that 
the  bills  had  not  been  discounted,  and  as  they 
had  run  sometime  he  had  better  procure  other 
paper  which  the  witness  would  try  to  get  dis- 
counted for  him  ;  that  Davis  accordingly  ob- 
tained a  note  for  $5,000  indorsed  by  Chatfield 
and  Tisdale,  and  a  bill  of  exchange  for  $2,500 
drawn  by  C.  &  T.  upon  Davis  and  accepted  by 
him,  which  were  delivered  to  the  witness  ; 
that  it  was  agreed,  if  the  witness  could  not  get 
the  note  discounted,  he  was  to  get  the  bill  dis- 
counted, in  which  case  the  note  was  to  be  sent 
to  Davis  by  mail,  and  the  bills  in  question 
were  to  be  returned  as  soon  as  witness  got  home; 
that  the  witness  did  not  sent  the  bills  to  Davis, 
but  got  them  discounted  for  his  own  benefit ; 
and  that  he  did  not  inform  the  other  members 
of  the  Board  of  Directors  how  he  came  by  the 
bills,  but  told  them  that  the  discount  was  for 
his  own  benefit. 

The  defendants'  counsel  offered  to  prove 
that  as  soon  as  Davis  received  notice  of  pro- 
test of  the  bills  in  question,  which  was  the 
first  intimation  he  had  that  they  bad  been  dis- 
counted. *he  advised  the  plaintiffs  of  [*45O 
all  the  circumstances  attending  the  transaction; 
but  the  evidence  was  objected  to  and  excluded 
by  the  judge,  to  which  defendants'  counsel  ex- 
cepted . 

At  the  close  of  the  testimony  the  defendants' 
counsel  insisted,  as  matter  of  law  and  request- 
ed the  judge  so  to  charge,  that  if  the  jury  be- 
lieved Ihe  evidence  in  the  case,  the  defendants 
were  entitled  to  a  verdict  on  the  following 
grounds:  1.  That  the  bills  in  question  had 
been  fraudulently  diverted  from  the  object  for 
which  they  were  drawn;  2.  That  the  plaintiffs 
were  not  bona  fde  purchasers  or  holders,  and 
that,  therefore,  the  defense  was  available 
against  them  ;  3.  That  Ihe  title  to  the  bills  in 
question  was  acquired  bv  the  plaintiffs  in  virtue 
of  a  contract  prohibited  by  law. 

The  judge  refused  so  to  charge,  and  held, 
lhat  although  the  bills  in  question  had  been 
fraudulently  perverted  from  their  original  pur- 
pose by  Williams,  yet  the  plaintiffs  must  be 
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deemed  bonafide  purchasers  and  holders,  and 
were,  therefore,  entitled  to  recover.  The  de- 
fendants excepted.  The  jury  having  found  a 
verdict  in  favor  of  the  plaintiffs  for  the  amount 
of  the  three  bills  and  interest,  $5,929.27,  the 
defendants  now  moved  for  a  new  trial  upon  a 
bill  of  exceptions. 

Mr.  S.  Stevens,  for  defendants. 

Messrs.  H.  P.  Hastings  and  M.  T.  Rey- 
nolds, for  plaintiffs. 

By  the  Court,  Nelson.  Ch.  J.  The  certifi- 
cates of  the  notary  were  properly  received  as 
evidence  of  demand  and  protest  of  the  first 
two  bills  ;  and,  under  our  statute,  Sess.  L.  of 
1833,  p.  395,  sec.' 8;  see,  also.  2  R.  S.,  212, 
sec.  46,  2d  ed.,  I  am  inclined  to  think  they 
were  also  evidence  of  notice  to  the  cashier  of 
the  Bank  at  Erie,  the  last  indorser  upon  the 
paper. 

The  Act  referred  to  allows  such  proof  of  the 
service  of  notice  upon  any  or  all  of  the  parties 
457*]  to  the  bill  or  note;  the  Certificate 
specifying  the  mode  of  giving  it.  The  only 
doubt  upon  the  point  is,  whether  the  cashier  of 
the  bank  at  Erie,  having  indorsed  the  paper 
simply  for  the  purpose  of  collection,  should 
be  regarded  as  a  party,  within  the  meaning  of 
the  statute.  The  case  is  directly  within  its 
terms,  as  the  indorsement  is  in  the  usual  way, 
and,  it  may  fairly  be  presumed,  was  made  in  be- 
half of  the  bank  for  the  purpose  of  indicating 
to  its  correspondent  in  JST.  Y.  the  expectation 
that  notice  should  be  sent  to  it  in  that  charac- 
ter. I  think  the  face  of  the  paper  should  be  al- 
lowed to  govern  the  question,  rather  than  the 
particular  character  that  may  be  given  to  it,  as 
between  the  parties,  by  extrinsic  evidence. 
Every  exception  made  to  a  general  commercial 
rule  concerning  negotiable  paper,  which  enters 
so  extensively  into  the  business  transactions  of 
the  country,  is  calculated  to  embarrass  its  cir- 
culation, and  endanger  its  security  and  useful- 
ness. This  construction  will  in  no  respect  op- 
erate to  the  prejudice  of  any  party  liable  upon 
the  paper,  whether  drawer  or  indorser,  as  will 
be  seen  upon  a  further  examination  of  the 
law. 

It  is  perfectly  clear,  where  a  bill  or  note  is 
sent  by  the  holder  to  his  agent  for  him  to  re- 
ceive payment,  and  he  gives  due  notice  to  the 
principal  of  its  dishonor,  that  prompt  notice 
from  the  latter  will  be  in  time  to  charge  the 
prior  parties;  though  if  it  had  been  sent  direct- 
ly by  the  agent,  the  notice  would  have  reached 
them  much  sooner.  Chit.  Bills,  520.  521,  9th 
Am.  from  8th  Lond.  ed. ;  Bayley,  Bills,  174. 
The  case  of  Mead  v.  Engs,  5  Cow.,  303,  is  a 
clear  authority  for  this  doctrine,  and  comes 
fully  up  to  the  case  under  consideration,  and 
to  the  view  we  have  taken  of  the  statute. 
There,  the  holder  in  N.  Y.  sent  the  bill  to  a 
bank  at  Providence  for  collection,  whence  it 
was  sent  to  another  bank  at  Bristol,  R.  I., 
where  the  acceptor  resided.  The  notary  there, 
after  making  demand  and  protest,  returned  the 
bill  to  the  cashier  of  the  Bristol  Bank,  who  sent 
it  by  the  next  mail  to  the  cashier  of  the  Provi- 
dence Bank,  and  the  latter  sent  it  by  the  next 
mail  to  his  immediate  indorser  in  N.  Y.  The 
458*]  *objection  was  taken,  that  the  notary 
should  have  given  notice  of  non-payment  di- 
rectly to  all  the  prior  parties  ;  but  the  court 
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held  it  to  have  been  given  according  to  estab- 
lished commercial  usage.  It  was  also  decided 
in  that  case,  that  one  to  whom  a  bill  or  note  is 
indorsed  merely  as  agent  to  collect,  is  a  holder 
for  the  purpose  of  giving  and  receiving  notice 
of  nonpayment ;  and  is  not  bound  to  give  no- 
tice directly  to  all  the  prior  parties,  but  may 
content  himself  by  notifying  his  immediate  in- 
dorser, who  is  bound  to  give  notice  to  his  in- 
dorser, etc. ,  in  the  same  manner  as  if  the  bill 
or  note  had  been  negotiated  to  the  agent  for  a 
valuable  consideration.  (And  see  Howard  v. 
Ives,  I  Hill,  263.)  Upon  this  view  of  the  case, 
therefore,  the  cashier  of  the  Erie  Bank  is  to  be 
regarded  as  a  party  to  the  paper  for  all  pur- 
poses of  receiving  and  giving  notice  to  charge 
the  prior  parties  ;  and  if  so,  not  only  have  the 
proper  steps  been  taken  to  charge  the  defend- 
ants, but  the  case  is  directly  within  the  Act  of 
1833,  which  makes  the  certificate  evidence  of 
the  notice  given  by  the  notary. 

It  is  urged  that  the  plaintiffs  proved  no  valid 
title  to  the  bills  in  question  upon  the  following 
grounds,  viz. :  1.  The  proceeds  of  the  discount 
were  paid  in  notes  of  the  old  U.  S.  Bank,  and 
this  being  virtually  a  re  issuing  of  the  latter  in 
violation  of  the  laws  of  the  U.  S.,  as  well  as  a 
fraud  upon  the  public,  the  [transaction  was  il- 
legal, and  the  plaintiffs  disabled  from  making 
title  through  it  to  the  bills  in  question;  2.  The 
plaintiffs  were^guihy  of  a  violation  of  their 
own  charter  in  exacting  and  taking  by  way  of 
discount  more  than  at  the  rate  of  6  per  cent, 
per  annum,  and  that  the  contract  was  there- 
fore incapable  of  being  enforced. 

If  the  plaintiffs  had  discounted  this  paper 
with  notes  of  the  old  U.  S.  Bank,  procured 
from  that  corporation,  after  the  expiration  of 
its  charter,  for  the  purpose  of  re-issuing  and 
putting  the  same  again  into  circulation,  it  is 
clear  that  they  could  not  recover.  Notes  paid 
out  under  such  *circumstances, in  judg-  [*459 
ment  of  law,  would  be  of  no  value;  and  if  they 
could  ever  be  collected  of  the  bank  that  orig- 
inally issued  them,  it  would  be  because  of  its 
inability  to  show  that  they  had  been  re-issued 
after  the  expiration  of  the  charter  ;  for  if  the 
bank  could  prove  that  they  had  been  thus  is- 
sued, though  by  its  own  officers,  without  au- 
thority and  in  violation  of  law,  it  would  not  be 
legally  liable  for  their  redemption.  There  would 
bean  entire  want  of  authority  to  bind  it,  and  the 
act  of  re  issuing  would  be  nugatory  and  void. 
But  even  if  this  were  not  so.  had  the  plaintiffs 
discounted  the  bills  with  notes  procured  and  re- 
issued in  fraud  and  violation  of  the  charter  of 
the  old  Bank,  the  illegality  of  the  transaction 
itself  out  of  which  the  contract  of  discount 
would  thus  have  arisen,  must,  upon  general 
principles,  have  constituted  a  perfect  bar  to 
the  action;  for  courts  will  not  lend  their  aid  to 
enforce  the  performance  of  a  contract  made  in 
violation  of  the  law  of  the  land.  In  this  case, 
however,  it  appears  that  the  Erie  Bank  were 
in  the  practice  of  receiving  the  old  notes  in  de- 
posit and  in  payment  of  debts  due,  from  their 
customers,  as  it  had  a  right  to  do  ;  and  the 
cashier,  who  was  examined  as  a  witness,  was 
unable  to  say  whether  the  bills  in  question 
were  discounted  with  the  notes  procured  from 
the  old  Bank,  which  the  Erie  branch  under 
the  new  charter  had  procured  for  the  purpose 
of  commencing  business,  or  with  the  paper 
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thus  received  from  their  customers.  The  de- 
fendants held  the  affirmative,  and  were  bound 
to  make  out  the  illegality  of  the  transaction  on 
their  part;  and  as  the  cashier  was  the  only  wit- 
ness testifying  to  the  point,  it  is  impossible  to 
say  that  the  fact  was  clearly  established,  or 
that  the  proof  was  sufficiently  definite  and  cer- 
tain even  to  require  the  court  to  put  the  ques- 
tion to  the  jury.  Whether  the  bills  were  dis- 
counted with  the  one  or  the  other  description 
of  notes,  was  left,  upon  the  testimony,  at  least 
equally  balanced,  in  which  case  the  doubt 
must  incline  against  the  party  holding  the  af- 
firmative of  the  issue. 

The  plaintiffs,  at  the  time  of  discounting  the 
bills  in  question,  in  addition  to  the  6  per  cent. 
4<>O*1  allowed  by  their  *charter, deducted  one 
half  of  one  per  cent,  as  a  charge  for  collection 
in  the  City  of  N.  Y.  where  the  paper  was  pay- 
able. It  also  appeared  that,  at  the  same  time, 
they  were  selling  drafts  from  the  City  of  N.  Y. 
for  one  half  of  one  per  cent,  premium.  The 
plaintiffs  thus,  in  effect,  realized  7  per  cent, 
upon  the  loan,  saying  nothing  of  the  discount 
upon  the  notes  of  the  old  Bank  with  which  it 
was  made.  Now  I  agree,  that  if  these  bills  had 
been  made  payable  at  the  Erie  Bank,  and  the 
borrower  had  desired  to  have  the  proceeds 
placed  at  some  distant  point,  the  plaintiffs 
might  have  been  justified  in  deducting  the  dif- 
ference in  exchange  between  $he  two  places, 
and  some  small  customary  sum  for  trouble  and 
expense  in  the  remittance  of  the  funds  ;  or, 
taking  the  present  case,  if  the  rate  of  exchange 
between  the  City  of  N.  Y.,  where  the  bills 
were  payable,  and  Erie,  the  place  of  discount, 
had  usually  been  in  favor  of  the  latter,  the 
plaintiffs  might,  for  the  same  reasons,  have  de- 
ducted it,  with  a  like  compensation  for  the  ex- 
pense and  trouble  of  getting  their  funds  home. 
Hammett  v.  Tea,  1  Bos.  &  P.,  144;  Dunham  v. 
Qould,  16  Johns.,  375;  Merritlv.  Benton,  10 
Wend.,  116;  Steele  v.  Whipple,  21  Id..  105. 
But  not  one  of  these  considerations  exists  in 
this  case.  The  proceeds  were  paid  by  the 
plaintiffs  at  their  own  banking  house,  and  the 
rate  of  exchange  between  that  place  and  the 
city  where  the  bills  were  payable,  was  one 
half  of  one  per  cent,  in  favor  of  the  latter. 
This  was  admitted  and  acted  upon  by  the  Bank 
itself,  by  selling  drafts  at  the  time  upon  the 
city,  charging  this  amount  as  a  premium  for 
furnishing  the  funds  there.  The  trouble  and 
expense  of  transmitting  the  paper  to  the  city 
for  collection  was,  therefore,  paid  for  by  the 
difference  of  exchange  in  favor  of  that  place. 
Hence,  I  am  unable  to  perceive  any  legitimate 
equivalent  in  the  case  that  can  go  to  absorb 
this  excess  of  one  half  of  one  per  cent.  It  is  a 
naked,  unexplained,  unjustifiable  charge  and 
receipt  of  so  much  more  than  the  rate  of  dis- 
count allowed  by  the  charter,  and  it  appears 
to  me  the  plaintiffs  might  as  well  have  taken, 
upon  the  excuse  set  up,  any  other  sum,  under 
46 1*]  the  pretense  *of  a  charge  for  the  trouble 
and  expense  of  collection,  as  the  one  received  ; 
and,  were  it  necessary  to  the  decision  of  the 
case,  I  should  not  hesitate  to  hold  that  the  pa- 
per was  discounted  in  violation  of  law,  and  the 
plaintiffs,  therefore,  not  entitled  to  be  regarded 
as  bona  fide  holders. 

It  appears  that  these  bills  were  transmitted 
by  the  drawer  to  Williams.one  of  the  directors 
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of  the  Bank,  for  the  purpose  of  having  them 
discounted  for  the  benefit  of  the  former;  that 
the  director  put  his  own  name  upon  the  paper 
and  procured  it  to  be  discounted  for  himself, 
and  appropriated  the  avails  accordingly  ;  he, 
at  the  time,  being  one  of  the  five  directors  con- 
stituting the  Board  which  discounted  the  pa- 
per. His  associates  had  no  notice  of  the  fraud- 
ulent use  of  the  bills,  and  supposed  the  dis- 
count was  made  in  good  faith  for  himself.  The 
material  question  which  arises  upon  this 
branch  of  the  case  is,  whether  or  not  the  Bank 
is  chargeable  with  notice  of  the  fraudulent 
conduct  of  their  director,  while  thus  acting  in 
the  transaction  of  their  business  as  one  of  the 
members  of  the  Board. 

The  general  rule  is  undisputed,  that  notice 
to  the  agent  is  notice  to  the  principal,  if  the 
agent  comes  to  the  knowledge  of  the  fact  while 
he  is  acting  for  the  principal  in  the  course 
of  the  very  transaction  which  becomes  the 
subject  of  the  suit ;  for  upon  general  princi- 
ples of  policy,  it  must  be  taken  for  granted 
that  the  principal  knows  whatever  the  agent 
knows.  There  is  no  difference  between  per- 
sonal and  constructive  notice,  except  in  re- 
spect to  the  guilt;  for  if  there  were,  it  would 
produce  great  inconvenience,  as  notice  might 
be  avoided  in  every  case  by  employing  an 
agent.  Hiernv.  Mill,  13Ves.,  120;Paley,  Ag., 
262,  Lloyd's  ed.;  Com.  Dig.,  tit.  Chancery,  4. 
ch.  5,  6;  Warrick  v.  Warrick,  3  Atk.,  294:  Bk. 
v.  Seton,  1  Pet.,  309;  Story,  Ag.,  181,  132. 

Two  grounds  have  been  strongly  relied  on, for 
the  purpose  of  taking  this  case  outof  the  opera- 
tion of  this  general  rule,  viz.  :1.  That  Williams, 
thedirector.should  not  be  regarded  as  acting  in 
behalf  of  the  Bank,  but  for  himself,  while  en- 
gaged *in  the  perpetration  of  the  fraud  [*4O2 
in  getting  the  paper  discounted;  and  2.  That 
not  being  an  agent  with  full  and  complete  au- 
thority to  discount  the  paper,  but  being  only 
one  of  five,  constituting  a  Board  competent  to 
do  the  act,  the  knowledge  of  one  or  the  fraud- 
ulent act  of  one  should  not  be  deemed  a  con- 
structive notice  to  the  principal ;  in  other 
words,  that  the  fact  must  be  communicated  to 
the  Board,  at  least  to  a  majority  of  the  mem- 
bers, to  bring  the  case  within  the  rule.  It  is 
not  true,  in  point  of  fact,  that  Williams  was  not 
acting  in  behalf  of  the  Bank  at  the  time  of  the 
transaction  in  question.  He  was  present  as  one 
of  the  Board  of  Directors,  engaged  in  the  busi- 
ness of  consulting  and  advising  with  his  asso- 
ciates in  respect  to  the  character  of  the  paper 
presented  at  the  time  for  discount:  and  advised 
and,  doubtless,  recommended,  in  his  character 
and  capacity  as  such  director,  the  bills  in  ques- 
tion to  the  favorable  notice  of  the  Board.  It  is 
fairly  to  be  inferred,  moreover,  as  well  from 
the  facts  in  the  case  as  from  the  natural  and 
probable  influence  resulting  from  his  posi- 
tion, that  the  bills  in  question  were  dis- 
counted in  consequence  of  his  being  and  act- 
ing as  such  director  at  the  time.  It  is  no  an- 
swer, therefore,  to  say  that  Williams  is  not  to 
be  regarded  as  acting  in  his  capacity  of  direct- 
or in  behalf  of  the  Bank,  but  for  himself, while 
engaged  in  perpetrating  the  fraud;  for  the  po- 
sition is  a  contradiction  of  the  obvious  truth  of 
the  case.  Nor  is  there  anything  novel  or  sin- 
gular in  the  idea  that  an  agent  may  be  guilty 
of  fraud  and  deception  in  transacting  the  bus- 
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iness  of  his  principal,  or  in  the  law  that  holds 
the  latter  responsible  for  the  consequences  to 
third  persons.  The  doctrine  is  very  familiar, 
and  of  every  day  application  in  the  adminis- 
tration of  justice.  Story,  Ag.,  131;  Sandford 
v.  Handy,  23  Wend.,  260.  Indeed  many  of 
the  cases  where  the  principal  is  charged  con- 
structively through  the  agent,  are  cases  where 
the  former  has  been  subjected  to  liability  or 
suffered  loss  by  reason  of  the  fraud  of  the 
agent;  as  in  the  case  of  fraudulent  representa- 
tions or  a  fraudulent  concealment  of  material 
463*]  facts  by  the  agent  when  *engaged  in 
transacting  the  business  of  the  principal.  The 
books  are  full  to  the  point.  Story.  Ag.,  131; 
Jeffreys.  Bigelow,  13  Wend.,  521. 

I  agree,  that  notice  to  a  director,  or  knowledge 
derived  by  him,  while  not  engaged  officially  in 
the  business  of  the  Bank,  cannot  and  should 
not  operate  to  the  prejudice  of  the  latter.  (See, 
Bk.  v.  Norton.  1  Hill,  572.)  This  is  clear  from 
the  ground  and  reason  upon  which  the  doc- 
trine of  notice  to  the  principal  through  the 
agent  rests.  The  principal  is  chargeable  with 
this  knowledge  for  the  reason  that  the  agent 
is  substituted  in  his  place,  and  represents  him  in 
the  particular  transaction;  and  as  this  relation, 
strictly  speaking,  exists  only  while  the  agents 
is  acting  in  the  business  thus  delegated  to  him, 
it  is  proper  to  limit  it  to  such  occasions.  But  in 
this  case,  as  has  been  already  observed,  Will- 
iams was  a  member  of  the  Board,  participat- 
ing at  the  time  in  the  discounting  of  bills  and 
notes  as  one  of  the  directors  of  the  Bank;  and 
as  such  procured  the  discount  of  the  paper  in 
question,  avowedly  for  his  own  benefit,  but 
knowing  at  the  time  that  it  belonged  to  Davis, 
one  of  the  defendants.  So  far,  therefore,  as 
he  may  be  regarded  as  representing  the  Bank 
in  transacting  its  business  at  the  Board,  the  in- 
stitution must  be  considered  as  having  knowl- 
edge of  the  fraudulent  perversion  of  the  bills 
from  the  object  for  which  they  were  drawn . 
To  this  extent,  his  acts  and  knowledge  con- 
cerning the  object  and  ownership  of  the  paper 
are  to  be  deemed  the  acts  and  knowledge  of 
the  institution  itself. 

It  is  said,  however,  that  Williams  was  but 
one  of  the  five  empowered  by  the  Bank  to  rep- 
resent it  in  this  transaction;  "that  the  Bank  is 
not,  therefore,  to  be  held  responsible  for  his  in- 
dividual fraud  at  the  time, nor  can  it  be  charge- 
able with  his  knowledge  of  the  facts  under 
which  the  paper  in  question  was  discounted  ; 
and  that  such  knowledge  is  chargeable  only 
when  the  agent  has  full  power  to  act  for  the 
principal  in  the  particular  case.  It  is  not  to 
be  denied  that  if  the  principal  employ  several 
464*]  agents  to  transact  jointly  *a  particular 
piece  of  business,  he  is  equally  responsible  for 
the  conduct  of  each  and  all  of  them  while  act- 
ing within  the  limit  and  scope  of  their  power, 
as  completely  so  as  he  would  be  for  the  con- 
duct of  a  single  agent  upon  whom  the  whole 
authority  had  been  conferred.  He  cannot  shift 
or  avoid  this  responsibility  by  the  multipli- 
cation of  his  agents.  It  is  also  clear  that  the 
corresponding  responsibility  of  each  of  the 
several  joint  agents  to  the  principal  for  the 
faithful  discharge  of  their  duties,  is  as  com- 
plete and  perfect  as  in  the  case  of  a  single 
agency;  and  any  prejudice  to  the  principal 
arising  from  fraud,  misconduct  or  negligence 
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of  either  of  them,  would  afford  ground  for 
redress  from  the  party  guilty  of  the  wrong. 
These  are  general,  conceded  principles  for 
which  no  authority  need  be  cited.  One  of  the 
grounds  for  charging  the  principal  with  the 
knowledge  possessed  by  the  agent  is,  because 
the  latter  is  bound  to  communicate  the  fact  to 
the  former,  and  is  liable  for  any  prejudice  that 
may  arise  from  a  neglect  in  this  respect;  and 
hence  the  law  presumes  that  the  principal  has 
had  actual  notice.  Now,  the  duty  of  anyone 
of  the  joint  agents  is  as  obligatory  upon  him 
in  this  respect,  as  if  he  had  possessed  the  sole 
power  in  the  matter  of  the  agency,  and  any 
prejudice  resulting  from  the  neglect  would  af- 
ford a  like  redress.  Again;  so  completely  is 
the  principal  represented  by  the  agent,  while 
acting  within  the  scope  of  "his  authority  and 
employment,  that  the  third  party,  for  the  most 
purposes,  is  considered  as  dealing  with  the 
principal  himself.  In  the  case  of  a  contract,  it 
is  deemed  the  contract  of  the  principal,  and  if 
the  agent  at  the  time  of  the  contract  make  any 
representation  or  declaration  touching  the  sub- 
ject-matter, it  is  the  representation  and  decla- 
ration of  the  principal.  Sandford  v.  Handy,  23 
Wend.,  260,  and  cases  cited. 

Upon  these  views  it  seems  to  me  consistently 
and  reasonably  to  follow  that,  in  case  of  a  joint 
agency  by  several  persons,  as  of  the  directors 
of  a  bank,  notice  to  anyone,  or  the  acts  of 
anyone,  while  engaged  in  the  business  of  the 
principal,  is  notice  to  the  bank  itself.  The 
corporation  *is  acting  and  speaking  [*465 
through  the  several  directors  who  jointly  rep- 
resent it  in  the  particular  transaction.  In  judg- 
ment of  law  it  is  present,  conducting  the  busi- 
ness of  the  institution  itself ;  the  acts  of  the 
several  directors  are  the  acts  of  the  Bank;  their 
knowledge  the  knowledge  of  the  Bank,  and 
notice  to  them  notice  to  the  Bank. 

But  one  answer  has  been  made  to  the  con- 
clusion at  which  we  have  arrived,  and  that  is 
that  Williams  should  not  be  regarded  as  a  di- 
rector in  the  discount  of  the  bills  in  question . 
If  this  could  be  maintained,  then  I  admit  the 
argument  fails.  But  we  have  already  endeav- 
ored to  show  this  position  to  be  utterly  unten- 
able ;  that  it  is  not  true,  either  in  point  of  fact 
or  in  contemplation  of  law. 

The  hardship  of  holding  the  plaintiffs  re- 
sponsible for  the  fraudulent  conduct  of  a  sin- 
gle director  has  been  alluded  to  ;  but,  between 
two  innocent  parties  in  this  case,  where  should 
the  responsibility  fall?  The  plaintiffs  appoint- 
ed the  director,  and  thus  held  him  out  to  their 
customers  and  the  public  as  entitled  to  confi- 
dence. They  placed  him  in  a  position  where 
he  has  been  enabled  to  commit  this  fraud.  It 
has  been  said  that  he  was  the  agent  of  Davis 
in  procuring  the  discount  of  the  paper,  and 
not  of  the  Bank.  The  answer  is  that  the  bills 
were  placed  in  his  hands  as  a  director,  and  be- 
cause he  was  one.  They  were  placed  there 
for  the  purpose  of  being  brought  before  the 
Board,  that  they  might  be  passed  upon  in  the 
usual  and  customary  way  of  procuring  ac- 
commodations. Thus  far  he  may  be  regarded 
us  the  agent  of  Davis;  but  beyond  this  the  ac- 
tion upon  the  bills  was  the  action  of  the  Board, 
and  the  discount  the  discount  of  the  Board, 
which  was  composed  of  the  admitted  agents  of 
the  plaintiffs. 
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New  trial  granted. 

Principal  and  agent— When  notice  to  agent  deemed 
notice  to  principal.  Reviewed— 65  Cal.,  102. 

Cited  ID— 8  Hill.  JOT;  10N.V.,  185:  87  N.  Y.,323;  43 
N.  Y..  238:  50  N.  Y..  316;  61  N.  Y.,  82;  78  N.  Y.,  295; 
76  N.  Y.,  390;  1  Abb.  App.  Dec.,  322;  4  Trans.  App., 
445 :  1  Hun.  278  ;  14  Hun,  603 :  19  Hun.  £57  ;  28  Hun, 
401.  50!);  32  Hun.  110,  327;  3  Barb.,  532;  20  Barb.,  476; 
8  T.  &  C.,  674 :  50  How.  Pr.,  414 ;  58  How.  Pr.,  1S4 ;  10 
Abb.  N.  8.,  174 ;  4  Bos.,  79 ;  45  Super.,  415, 652 ;  2  Hedf .. 
54:} ;  11  Wall..  368;  1  Hiss.,  445;  121  Mass.,  491;  31  Cal., 
I', , :  4  i  Ind..  101 :  8  Kan.,  522 ;  39  N.  J.  L..  606 :  40  N. 
J.  L.,  437 ;  2»  Am.  Hep.,  263 ;  11  Vrooin.,  437 ;  39  Am. 
K.-I...  320;  72  Me.,  228. 

Notice  of  prote»t  — Diligence  required  in  giving. 
Cited  in -4  Hill,  133;  41  Barb.,  345;  27  How.  Pr.,  59 : 
4  Duer,  208 ;  6  Daly,  564 ;  30  N.  J.  L.,  46 ;  40  Am.  Dec., 
273. 

Discount— Usury— Deduction  of  difference  in  ex- 
change. Distinguished— 82  N.  Y.,  306. 

Cited  in-4  Hill,  133:  15  N.  Y.,230:  13  Barb.,  345;  19 
How.  Pr.,  40 ;  9  Abb.  Pr.,  125 ;  40  Am.  Dec.,  273. 

Commercial  paper — W  ho  parties  for  purpose  of  re- 
ceiving and  giving  notice.  Cited  in— 21  N.  V.,  487 :  17 
Ahb.  Pr.,  367. 

Principal  and  agent— Liabilttj/  of  principal  gener- 
ally for  acts  of  agent— Fraud  of  agent.  Reviewed— 
38  Barb.,  551. 

Cited  in-  26  N.  Y..  513 ;  38  N.  Y..  467 ;  40  N.  Y.,  454 ; 
2Lans..  143;  15  Barb.,  178;  25  Barb.,  502:  35  Barb., 
441 ;  40  Barb.,  118, 272, 273 ;  25  How.  Pr..  395 ;  10  Wall., 
«46 :  39  Mich.,  653 ;  17  Am.  Rep.,  555 ;  39  Md..  83. 

Consecutive  notices  to  prior  indorsers—Time  of  giv- 
ing. Cited  in-34  N.  Y.,  135 ;  55  How.  Pr.,  161. 

Also  cited  in-52  N.  Y.,  280 ;  96  U.  S.,  122. 
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Village  Trustees — Power  of,  as  to  Sidewalks. 

Where,  in  an  action  against  village  trustees  for 
cutting:  down  a  sidewalk  in  front  of  the  plaintiffs' 
store,  the  defendants  attempted  to  justify  in  virtue 
of  an  ordinance  made  by  their  predecessors  upon 
what  purported  to  be  a  petition  of  a  majority  of  the 
persons  liable  to  be  assessed,  such  petition  being  re- 
quired under  the  charter  in  order  to  authorize  the 
making  of  the  ordinance ;  held,  competent  for  the 
plaintiff  to  prove  that,  after  two  persons  had  signed 
the  petition,  it  was  altered  without  their  privity  by 
being  made  to  embrace  the  sidewalk  in  question, 
and  that  their  names  were  necessary  to  constitute 
the  required  number  of  petitioners ;  for  this  would 
show  the  ordinance  void,  as  having  been  made  with- 
out jurisdiction. 

But  as  the  charter  in  this  case  declared  the  village 
to  be  a  road  district,  and  that  the  trustees  should  be 
Commissioners  of  Highways,  with  the  same  powers 
and  charged  with  the  same  duties  over  the  roads  in 
the  village  as  are  possessed  by  commissioners  of 
highways  of  towns ;  held  that  the  defendants,  irre- 
spective of  the  ordinance,  might  justify  the  acts 
complained  of  in  their  capacity  as  commissioners 
The  statute  which  prescribes  the  powers  and  du- 
ties of  Commissioners  of  Highways  should,  when 
applied  to  village  trustees  who  are  declared  com- 
missioners, be  liberally  construed,  and  their  acts 
under  it  indulgently  regarded. 

Where  the  sidewalks  of  a  village  are  within  groum 
dedicated  to  the  public  as  a  street  or  way,  they  are 
no  less  under  the  superintendence  and  power  of  the 
trustees  acting  as  commissioners  than  that  part  o: 
the  street  used  for  traveling  purposes  generally 
and  the  trustees  may  work  and  improve  every  par 
of  the  territory  included  within  the  street,  being  re 
sponsible  only  for  wanton  or  malicious  conduct  by 
which  others  are  injured. 

Village  trustees  being  constituted  by  one  sectior 
of  the  charter  Commissioners  of  Highways,  their 
power  to  work  and  improve  the  sidewalks  in  the 
latter  capacity  will  not  be  considered  as  excluded 
or  abridged  by  a  subsequent  section  providing  that 
the  trustees  may  cause  the  sidewalks  to  be  repaired 
at  the  expense  of tne  owners  of  the  lots  along  which 
they  run,  etc. ;  but  the  authority  so  conferred  will 
be  deemed  merely  additional  to  their  power  as  com- 
missioners. 

Citations— Laws,  1831,  pp.  371,  372;  1  R.  S.,  500,  sec. 
1,  2d  ed. ;  509,  sec.  54 ;  1  Pick.,  418. 
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THIS  was  an  action  on  the  case  for  cutting 
down  the  sidewalk  in  front  of  the  plaint 
ffs"  store  in  the  Village  of  Watertown,  tried 
at  the  Jefferson  Circuit  in  June,  1840.  before 
Jridley,  C.  Judge.  It  appeared  on  the  trial 
that  the  defendants  were  trustees  of  the  Vil- 
age  of  Watertown;  that  the  sidewalk  in  front 
of  the  plaintiffs'  store  was  within  grounds 
which  had  been  dedicated  to  the  public  as  an 
open  square  and  public  way;  that  be-  [*467 
fore  the  doing  of  the  act  .complained  of  the 
road  where  the  teams  traveled  had  been  cut 
down  much  lower  than  the  land  near  the  build- 
ing in  front  of  the  plaintiffs'  lot  and  the  lots 
adjoining ;  that  the  descent  from  the  sidewalk 
to  the  traveled  part  of  the  road  was  very  great, 
so  much  so  that  loaded  wagons  passing  near 
the  former  had  been  upset;  that  the  walk  was 
narrow,  uneven,  and  the  subject  of  general 
complaint ;  that  a  petition  for  improving  the 
walk  by  cutting  it  down  was  presented  to  the 
Board  of  Trustees  in  1838,  who  passed  an  or- 
dinance directing  the  improvement,  to  be  made; 
that  the  defendants  came  into  office  in  1839, 
and,  on  finding  that  no  work  had  been  done 
under  the  ordinance  passed  by  their  prede- 
cessors, proceeded  to  make  the  improvement 
at  the  expense  of  the  village,  which  improve- 
ment was  the  act  complained  of  by  the  plaint- 

"^8. 

In  order  to  show  that  the  trustees  had  no 
power  under  the  ordinance  to  cut  down  the 
sidewalk,  the  plaintiffs  offered  to  prove  that 
the  petition  for  that  purpose  which  was  pre- 
seuted  to  the  Board  of  Tnistees  was  altered, 
after  two  persons  had  signed,  without  their 
consent,  by  extending  the  proposed  improve- 
ment to  the  sidewalk  in  question  ;  whereas,  it 
had  before  applied  exclusively  to  a  sidewalk  on 
another  street;  and  that  without  these  two 
names  the  number  of  persons  who  subscribed 
the  petition  was  not  sufficient  under  the  char- 
ter of  the  village  to  authorize  the  trustees  to 
pass  the  ordinance  in  question.  The  defend- 
ants' counsel  objected  to  the  introduction  of 
this  evidence  :  and  the  judge  sustained  the  ob- 
jection, and  directed  a  nonsuit.  The  plaintiffs 
now  moved  for  a  new  trial  upon  a  case. 

Mr.  S.  Stevens,  for  plaintiffs. 

Mr.  J.  A.  Spencer,  for  defendants. 

By  the  Court,  Nelson,  Ch.  J.  The  opinion 
delivered  by  the  learned  judge  on  the  motion  be- 
fore him  for  a  new  *trial(a)  is,  I  think,  [*4<i8 
conclusive  to  show  that  the  defendants  cannot 
protect  themselves  under  the  ordinance  passed 
by  their  predecessors;  but  I  am  constrained  to 

(o)  A  motion  for  a  new  trial  in  this  case  was  made 
before  Judge  Gridley  under  the  Act  of  1832,  Sess.  L., 
1832,  p.  189,  sec.  2,  and  granted.  The  following  ex- 
tract from  the  judge's  opinion  Is  the  part  referred 
to  by  the  Chief  Justice : 

"  The  former  trustees  had  no  authority  to  act  in 
the  premises  except  upon  the  petition  of  a  majority 
of  tne  persons  liable  to  be  assessed  for  the  expense 
of  making  the  contemplated  improvement.  Sess.  L. 
1831,  p.  371,  sec.  17.  It  was  shown  on  the  trial  that 
such  a  petition  was  presented,  but  the  plaintiffs  of- 
fered to  prove  that  it  was  a  forgery  as  to  two  of  the 
subscribers,  or,  in  other  words,  that  after  they  had 
signed  it,  it  was  so  interlined  as  to  embrace  the  side- 
walk in  question  instead  of  being  confined  exclu- 
sively to  one  on  another  street.  1  cannot  resist  the 
conclusion  that  all  the  proceedings  founded  on  that 
petition  were  coram  nonjudice  and  void,  inasmuch 
as  the  petitioners,  excluding  the  two  referred  to. 
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differ  with  him  in  respect  to  the  extent  of  their 
powers  as  Commissioners  of  Highways.(^) 

The  14th  section  of  the  Charter  of  the  Village 
of  Watertown,  Sess.  L.  of  1831,  p.  371,  provides 
that  the  village  shall  be  a  road  district,  and  the 
trustees  are  declared  to  be  Commissioners  of 
Highways,having  the  same  powers  and  charged 
with  the  same  duties  over  the  roads  in  the  vil- 
lage as  are  possessed  by  Commissioners  of  High- 
ways of  towns. 

With  a  view  to  ascertain  whether  the  doing 
of  the  act  complained  of  in  this  case  comes 
within  the  legitimate  scope  of  the  authority 
conferred  upon  Commissioners  by  statute,  it 
becomes  important  to  inquire  into  the  extent  of 
46JJ*]  the  *powers  and  duties  of  these  officers. 
They  are  required  to  take  upon  themselves  the 
care  and  superintendence  of  highways  and 
bridges;  to  give  directions  for  repairing  them; 
to  regulate  roads  already  laid  out ;  to  cause  the 
highways  to  be  kept  in  repair;  to  assign  to  each 
road  district  such  of  the  inhabitants  liable  to 
work  thereon  as  they  may  think  proper,  and 
to  require  the  overseers  to  warn  all  persons  as- 
sessed to  work  thereon.  1  R.  8.,  500,  sec.  1, 
2d  ed.  It  is  also  provided,  that  the  overseers 
of  highways  shall  pay  to  the  commissioners  all 
commutation  moneys  remaining  in  their  hands, 
to  be  applied  by  the  latter  in  making  and  im- 
proving the  roads  and  bridges  in  such  manner 
as  they  may  direct.  Id.,  p.  509,  sec.  54. 

Here  is  certainly  no  inconsiderable  amount 
of  authority  specially  conferred  upon  these 
officers  in  respect  to  the  care  and  management 
of  highways,  both  as  regards  the  work  to  be 
done  on  them  and  the  means  of  doing  it  ;  and 
when  viewed  as  applicable  to  officers  whose 
territory  lies  within  the  corporate  limits  of  a 
village,  where  the  general  duties  thus  imposed 
are  naturally  called  into  more  active  requisition 
than  in  towns,  their  powers  should  not  be  un- 
necessarily crippled  by  a  narrow  or  technical 
construction  of  the  statute.  On  the  contrary, 
the  statute  should  be  liberally  expounded,  and 
the  acts  of  the  commissioners  indulgently  re- 
garded both  by  courts  and  juries.  But  if  the 
most  rigid  rule  of  interpretation  were  applied 
to  the  statute,  I  cannot  doubt  that  the  powers 
conferred  by  it  furnished  a  full  warrant  for 
doing  the  act  complained  of  in  this  case. 

It  is  supposed  that  Callender  v.  Marsh,  1 
Pick.,  418,  is  an  authority  to  the  point  in  favor 
of  the  plaintiffs;  but,  as  I  understand  that  case, 
it  supports,  so  far  as  it  goes,  the  view  which  I 
have  taken  of  the  case  at  bar.  That  was  an 
action  against  one  of  the  surveyors  of  highways 
•of  the  City  of  Boston,  for  digging  down  the 
streets  by  the  plaintiff's  dwelling-house  ;  and 
the  question  involved  was, whether  the  defend- 
ant's authority  under  the  statute  was  sufficient 
to  justify  the  act.  The  statute  provided  that 
all  highways,  etc.,  should  be  kept  in  repair  and 
47O*]  *amended,  and  that  surveyors  of  high- 
ways should  be  chosen  who  should  have  full 

were  less  than  a  majority  of  the  persons  whom  the 
trustees  had  adjudged  liable  to  be  assessed  for  the 
expense  of  making1  the  improvement.  In  passing 
the  ordinance  in  question,  the  trustees  acted  judi- 
cially, but  they  were  a  tribunal  of  special  and  limit- 
ed jurisdiction,  the  want  of  whose  jurisdiction  is  a 
matter  which  may  always  be  shown.  If  the  ordi- 
nance was  void,  then  the  defendants  were  not  au- 
thorized to  do  the  act  complained  of, for  the  purpose 
•of  carrying  that  ordinance  into  execution.  The 
books  are  full  of  cases  supporting  this  proposition, 
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power  and  authority  to  cut  down,  remove, etc., 
everything  that  should  straiten,  hurt,  hinder 
or  incommode  the  highway.  The  power  to  lay 
out  and  widen  streets  had  been  conferred  upon 
the  selectmen  of  Boston  ;  and  it  was  insisted, 
on  the  side  of  the  plaintiff,  that  the  surveyor 
had  no  authority  to  cut  down  streets,  but  that 
this  power  was  possessed  exclusively  by  the  se- 
lectmen under  whose  direction  the  act  com- 
plained of  should  have  been  done.  The  court 
held  otherwise,  and  decided  that  the  surveyor 
was  fully  justified. 

In  the  case  before  us,  as  has  already  been 
seen,  the  trustees  had  the  care  and  superintend- 
ence of  the  highways,  and  the  power  of  regu- 
lating them  ;  and  they  were  authorized  to  di- 
rect the  making  of  such  repairs  as  should  be 
deemed  necessary, besides  being  required  to  lay 
out  the  unexpended  commutation  money  in 
such  improvements  as  they  might  direct.  It 
appears  to  me  that  these  powers  are  equally 
extensive  with  those  possessed  by  the  surveyor, 
in  the  case  just  cited,  without  regard  to  the  ad- 
ditional authority  possessed  by  the  defendants 
here,  of  altering  and  discontinuing  roads.  In 
the  case  cited,  the  defendant  had  power  to  re- 
pair and  amend;  in  this,  to  repair  and  regulate. 

It  seems  to  be  supposed  that  there  is  some 
distinction,  in  respect  to  the  powers  of  the  de- 
fendants, between  the  traveled  part  of  the  road, 
so  called,  and  the  sideways;  and  that  while  they 
can  exercise  an  unlimited  discretion  as  to  the 
regulation  and  improvement  of  the  one,  they 
are,  in  some  way,  limited  and  restricted  as  to 
the  other.  I  know  of  no  such  distinction.  Their 
powers  are  co  extensive  with  the  territory  in- 
cluded in  the  public  way,  and  they  may  work 
and  improve  every  part  and  parcel  of  it  at  pleas- 
ure, being  only  responsible  for  a  wanton  or  mali- 
cious injury  to  the  rights  of  the  adjacent  own- 
ers. It  may  very  well  be,  that  in  some  places, 
and  especially  in  thickly  settled  villages,  the 
whole  width  of  the  street  requires  regulation 
and  improvement,  not  only  for  the  public  con- 
venience, but  to  avoid  danger  to  the  teams  of 
travelers  on*accountof  some  irregular  [*4  7 1 
formation  or  roughness  of  surface.  Indeed, 
the  whole  breadth  may  be  required, in  the  judg- 
ment of  the  commissioners, for  the  convenience 
of  the  public  travel. 

It  was  urged  upon  the  argument,  that  the 
charter  of  the  village  conferred  exclusive  pow- 
er over  the  sidewalks  upon  the  Board  of  Trust- 
ees, as  such.  I  apprehend  that  this  is  a  mistake. 
It  is  true,  the  17th  section,  Sess.  L.  1831,  pp. 
371,  372,  provides  that  the  trustees,  upon  the 
petition  of  a  majority  of  the  persons  liable  to 
be  assessed  therefor,  may  cause  to  be  made  or 
repaired  the  sidewalks  and  crosswalks  in  said 
village ;  that  all  persons  liable  to  be  assessed 
for  sidewalks,  shall  have  the  opportunity  to 
construct  them  in  front  of  their  own  lots;  but 
if  not  done  in  the  manner,  of  the  materials, and 
within  the  time  prescribed  by  the  trustees,  the 

I  and  though  the  enforcing  of  such  a  rule  against 

I  trustees  who  have  acted  in  good  faith  but  have  been 

'  imposed  upon  by  a  forgery,  operates  most  unjustly 

and  oppressively,  yet  I  know  of  no  authority  for 

making  such  a  case  an  exception  to  the  general 

rule." 

(b)  Judge  Gridley  was  of  opinion,  on  the  motion 
for  a  new  trial,  that  the  defendants  had  no  power  to 
do  the  act  complained  of  in  virtue  of  their  office  as 
Commissioners  of  Highways. 
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latter  may  cause  them  to  be  constructed,  an( 
assess  the  expense  upon  the  owners.  But  the 
power  thus  conferred  is  in  addition  to  that 
possessed  by  these  officers  as  commissioners 
and  in  no  way  interferes  with  the  execution  01 
tht-ir  duties  in  that  capacity.  It  contemplates 
an  improvement  beyond  what  might  be  sup 
posed  to  be  within  the  means  furnished  the 
commissioners,  and  derivable  from  the  high 
way  assessments.  There  are  no  negative  words 
indicating  an  intent  to  abridge  the  powers  pre 
viously  conferred;  and  upon  general  principles 
the  section  should  not  be  so  construed.  Besides, 
it  is  unreasonable  to  suppose  that  the  Legisla 
ture  intended  to  place  this  class  of  improve 
merits  exclusively  under  the  control  of  a  ma 
jority  of  the  persons  whose  lots  were  liable  to 
assessment;  for  the  whole  village.and  the  pub 
lie  generally,  are  interested  in  the  regulation 
of  the  sidewalks. 

Upon  the  whole,  after  the  best  consideration 
I  have  been  able  to  give  the  case, I  cannot  doubt 
that  the  defendants  possessed  full  authority  to 
do  the  act  complained  of,  and  that  a  new  trial 
should  be  denied. 

New  trial  denied. 

Reviewed— 3  Denio,  300. 

Street*  and  hiyhwaus— Rights,  duties  and  liabilities 
of  Commissioners  in  relation  to.  Distinguished— 4 
Hill.  100 ;  40  Am.  Dec.,  263. 

Reviewed— 15  Barb.,  437. 
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28  Barb.,  137 ;  60  Barb..  381:  5  T.  &  C..  624,  n.;  41  How. 
Pr.,  447:  3  Abb.  N.  C.,  504  ;  2  Hilt.,  364;  32  Mich.,  166; 
S3  Am.  Dec.,  363. 

Court  of  limited  jurisdiction— Jurisdiction  must  be 
shown.  Cited  in-29  N  Y.,  112 ;  6  Barb.,  610. 

Also  cited  in— 4  Hill.  88. 


472*]  *MOTT 

v. 

THE  COMMISSIONERS  OF  HIGHWAYS 
OF  RUSH. 

Commissioners  of  Highways — Removal  of  En- 
croachments from  Roads — Notice — Jury. 

In  a  proceeding  under  the  statute  by  Commis- 
sioners of  Highways  for  the  removal  of  an  en- 
croachment upon  a  road  by  fences,  the  order  and 
notice  must  describe  the  place  and  extent  of  the 
encroachment  with  accuracy  and  precision,  and 
specify  the  breadth  of  the  road  as  originally  in- 
tended. 

Accordingly  held,  in  this  case,  that  an  order  and 
notice  describing  the  encroachment  as  of  "the 
average  width  of  one  rod  or  upwards,"  was  in- 
sufficient. 

Held  further,  that  a  notice  directing  the  removal 
of  the  fence,  "  so  that  the  highway  might  be  of  the 
breadth  originally  intended,  without  stating  what 
that  breadth  was,  was  not  good  under  the  statute. 

la  a  proceeding  by  the  commissioners  upon  a  de- 
nial of  the  encroachment,  it  is  irregular  for  the 
justice  issuing  the  precept  for  a  Jury  to  annex  there- 
to a  list  of  the  names  of  the  persons  to  be  sum- 
moned. 

But  if  the  persons  thus  designated  by  the  justice 
are  summoned  as  jurors,  and  no  objection  is  made 
to  them,  this  will  be  deemed  a  waiver  of  the  irregu- 
larity. 

Semhlc,  that  on  the  return  of  cert iorari  directed 
to  Commissioners  of  Highways  to  remove  their  pro- 
ceedings in  such  a  case,  the  court  cannot  properly 
consider  anything  which  took  place  before  the  jus- 
tice who  issued  the  precept  for  the  jury ;  but  in 
order  to  bring  up  such  proceedings,  a  ccrtiorari 
should  be  directed  to  the  Justice. 

Citations-1  R.  8.,  517,  518,  sees.  107, 108,  111,  2d  ed. : 
22  Wend.,  132 ;  11  Pick.,  269. 
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pERTIORARI  to  the  Commissioners  of  High- 
^J  ways  of  the  Town  of  Rush,  Monroe  Co., 
to  bring  up  their  proceedings  in  the  case  of  an 
alleged  encroachment  upon  a  highway  in  that 
town  by  the  fences  of  Molt.  The  case,  as  it 
appeared  by  the  return  to  the  cerliorari,  was 
this:  an  order  was  made  by  the  commissioners 
which  stated,  that  the  fence  directed  to  be  re- 
moved, commenced  at  a  stake  in  the  center  of 
the  highway  running  through  Mott's  land, 
about  sixteen  rods  south  of  John  Bell's  barn; 
'  'thence  running  north,  on  the  west  side  of  the 
said  highway,  the  distance  of  about  eighty 
rods  to  a  certain  stake  at  said  Mott's  north  line 
(according  to  the  late  survey  of  James  Sperrv), 
and  the  average  width  of  one  rod  or  upwards; 
and  that  the  said  highway  was  originally  in- 
tended to  be  of  the  width  of  four  rods;"  con- 
cluding by  an  order  that  the  said  fence  be  re- 
moved, so  that  the  said  highway  might  be  of 
the  breadth  originally  intended.  A  notice  was 
afterwards  given  to  *Mott,  by  the  com-  [*473 
missioners,  to  remove  the  fence  within  sixty 
days.  In  the  notice,  the  encroachment  was 
described  as  in  the  order,  except  that  no  refer- 
ence was  made  to  Sperry's  survey,  and  the 
direction  was  to  remove  the  fence  so  that  the 
highway  might  be  of  the  breadth  originally  in- 
tended, without  stating  what  that  breadth  was. 
The  encroachment  was  denied  and  a  jury  sum- 
moned, who,  after  hearing  the  proofs  and  alle- 
gations of  the  parties,  found  the  encroachment 
as  specified  in  the  order.  The  justice  who  is- 
sued the  precept  for  the  jury,  annexed  thereto 
a  list  of  the  names  of  twelve  freeholders,  who 
were  summoned  and  sworn  as  jurors;  but  no 
objection  was  taken  to  this  before  the  justice. 

Mr.  H.  Gay,  for  plaintiff  in  error. 

Mr.  A.  Sampson,  for  defendants  in  error. 

By  the  Court,  Nelson.  Ch.  J.  By  the  1  R. 
S.,  517,  sec.  107,  2d  ed.,  the  Commissioners  of 
Highways  are  empowered,  in  case  of  an  en- 
croachment upon  any  road  within  the  town  by 
the  fences  of  the  occupant  through  whose  land 
it  runs,  to  order  such  fences  to  be  removed,  so 
that  the  highway  may  be  of  the  breadth  orig- 
inally intended.  The  order  is  required  to  be 
in  writing,  and  written  notice  is  also  to  be  given 
to  the  occupant  to  remove  his  fences  within 
sixty  days.  The  section  referred  to  also  de- 
clares, that  "Every  such  order  and  notice  shall 
specify  the  breadth  of  the  road  originally  in- 
tended, the  extent  of  the  encroachment,  and 
the  place  or  places  in  which  the  same  shall  be." 
These  requisitions  of  the  statute  must  be  com- 
plied with,  before  any  subsequent  proceedings 
can  be  instituted  in  case  the  encroachment  is 
denied. 

An  incurable  defect  in  the  proceedings  before 
us  lies  in  the  want  of  sufficient  precision  and 
certainty  in  describing  th»  particulars  of  the 
encroachment  complained  of  in  the  order  and 
notice  served  upon  the  occupant.  The  statute 
is  very  explicit  in  this  respect,  and  for  a  very 
obvious  reason,  viz. :  to  enable  the  party,  if  he 
see  fit,  to  comply  with  *the  order  at  [*474 
once.  The  description  should  be  full  and  pre- 
cise, so  as  to  fix  the  place  and  extent  of  the  en- 
croachment beyond  all  doubt  or  embarrass- 
ment to  the  occupant;  for  a  heavy  penalty  is 
annexed  in  case  of  refusal  to  comply.  1  R.  S., 
517,  518,  sees.  108,  111,  2d  ed. 
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In  this  case,  both  the  order  and  notice,  after 
giving  the  length  of  the  fence  and  the  termim 
thereof,  describe  the  breadth  of  the  encroach- 
ment as  one  rod  or  upwards,  leaving  the  line 
to  which  the  fence  is  to  be  removed  altogether 
indefinite.  Again;  the  notice  directs  that  the 
fence  shall  be  removed  so  that  the  highway 
may  be  of  the  breadth  originally  intended, 
without  specifying  what  that  breadth  was,  ac- 
cording to  the  record  of  the  road,  or  other- 
wise. The  burden  is  thus  thrown  upon  the 
occupant  to  ascertain  this  at  his  peril,  and 
make  the  removal  accordingly.  But  the  stat- 
ute places  him  in  no  such  embarrassment;  for 
that  directs,  not  only  that  the  extent  of  the  en- 
croachment and  the  place  or  places  where  it 
exists,  shall  be  specified  in  the  notice,  but  also 
the  breadth  of  the  road  as  originally  intended. 
1  R.  8.,  517,  sec.  107,  2d  ed.  The  commission- 
ers are  thus  required  to  put  the  party  in  pos- 
session of  all  the  particulars  of  the  encroach 
ment  necessary  to  enable  him  to  go  upon  the 
ground  where  it  is  alleged  to  exist,  and  remove 
it  at  once.  They  are  to  ascertain  the  original 
width  of  the  road,  the  place  and  extent  of  the 
encroachment,  and  must  specify  and  limit  the 
same  in  a  way  that  can  be  easily  and  readily 
comprehended  by  the  occupant. 

The  justice  erred  in  annexing  to  the  precept 
the  list  of  jurors  to  be  summoned;  but  that 
question  is  probably  not  before  us,  as  the  com- 
missioners cannot  legally  return  proceedings 
that  took  place  before  the  justice.  The  cer- 
tiorari  should  have  been  directed  to  the  justice 
in  order  to  bring  up  this  question.  Fitch  v. 
Comrs.,  etc.,  22  Wend.,  132.  But  if  regularly 
here,  I  think  the  error  was  waived,  as  no  ob- 
jection was  made  to  the  jury  upon  this  ground. 
(See,  Merrill  v.  Berkshire,  11  Pick.  ,269.)  It  was, 
doubtless,  competent  for  the  party  to  agree  to 
the  freeholders  thus  summoned,  as  it  clearly 
475*]  *would  have  been  to  any  person  who 
may  have  happened  to  be  present  without  be- 
ing summoned  at  all.  The  mode  of  selection 
was  but  an  irregularity  that  may  always  be 
waived  by  the  parties. " 

Proceedings  reversed. 

Cited  in— 18  Hun,  289 ;  36  Barb.,  494 ;  43  Barb.,  501. 


SLOCUM  t>.  CLARK  &  SAXTON. 

Assignee  of  Landlord —  When  Entitled  to  Remedy 
of  Distress. 

In  order  to  confer  upon  the  assignee  of  a  landlord 
a  right  to  distrain,  the  lease  or  land  should  be  in- 
cluded in  the  assignment ;  a  mere  transfer  of  the 
rent  remaining  unpaid,  does  not  carry  with  it  the 
remedy  by  distress. 

An  equivocal  averment  in  pleading  should  be 
construed  most  strongly  against  the  pleader. 

The  statute,  2  R.  S.,  413,  sec.  16, 2d  ed.,  authorizing 
the  seizure,  by  way  of  distress  for  rent,  of  goods 
removed  from  the  demised  premises,  within  30  days, 
etc.,  applies  to  the  goods  of  the  tenant  only,  and 
not  to  those  of  a  stranger. 

Citations-1  R.  S.,  739,  sec.  23, 2ded.:  32  Hen.  VIII., 
ch.  34,  37 ;  Brad.  Dist..  15,  32,  34 ;  7  Wend..  467  :  2  R. 
S.,  413,  sec.  16,  2d  ed.;  5  Maule  &  S.,  38 ;  25  Wend., 
397  ;  2  Hill,  447. 

ERROR  to  the  Superior  Court  of  the  City  of 
N.  Y.     The  declaration  was  in  replevin, 
by  Clark  &  Saxton,  for  taking  and  detaining  a 
large  quantity  of  goods.     The  defendant  in- 
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terposed  two  avowries,  the  first  of  which  set 
forth  that  one  Patterson  occupied  a  certain 
store  and  cellar  in  the  City  of  N.  Y.,  under  a 
lease  from  John  Jacob  Astor,  for  one  year,  at 
$1,700  rent,  payable  quarterly  in  advance;  that 
the  sum  of  $1,075  was  in  arrear  Feb.  1,  1840; 
that  after  that  time  the  landlord,  fora  valuable 
consideration,  "bargained,  sold,  assigned,  trans- 
ferred and  set  over  unto  the  said  defendant,  all 
the  rents  remaining  unpaid  for  the  said  store 
and  cellar,  with  the  appurtenances  so  demised 
to  the  said  Patterson,"  by  reason  whereof  the 
defendant  became  entitled  to  the  remedies  by 
distress  or  otherwise,  which  Astor  had  or  might 
have  had  if  the  assignment  had  not  been  made; 
that  after  the  rent  in  arrear  became  due,  the 
goods  in  question  were  removed  from  the  de- 
mised premises  and  left  at  the  place  mentioned 
in  the  declaration;  that  the  defendant  there- 
upon made  the  usual  affidavit  of  the  said 
amount  of  rent  being  due  to  him,  issued  hi» 
*distress  warrant  and  seized  the  goods  [*476- 
in  question  within  thirty  days  after  their  re- 
moval. The  second  avowry  was  like  the  first, 
except  that  it  averred  a  simple  assignment  of 
the  rent  to  the  defendant,  and  that  the  affidavit 
upon  which  the  distress  warrant  was  founded 
alleged  that  the  rent  was  due  to  the  defendant 
as  assignee,  etc.  The  plaintiffs  demurred  to 
the  avowries,  and  the  defendant  joined  in  de- 
murrer. The  court  below  gave  judgment  for 
the  plaintiffs,  and  the  defendant  sued  out  a 
writ  of  error. 

Mr.  R.  H.  Bowne,  for  plaintiff  in  error. 

Mr.  J.  H.  Patten  for  defendants  in  er- 
ror. 

By  the  Court,  Nelson,  Ch.  J.  Both  of  the 
avowries  are  radically  defective  in  two  partic- 
ulars. They  set  forth  an  assignment  from  the 
lessor  to  the  plaintiff  in  error  of  the  rent  in  ar- 
rear, but  do  not  allege  that  the  lease  itself  or 
the  land  was  assigned.  The  transfer  was, 
therefore,  of  a  mere  chose  in  action,  which  can- 
not carry  with  it  the  remedy  by  distress.  It  is- 
true  the  first  avowry  avers  that  the  landlord 
"bargained,  sold,  assigned,  transferred  and  set 
over  unto  the  said  defendant  all  the  rents  re- 
maining unpaid  for  the  said  store,  etc.,  with 
the  appurtenances;"  but  this  does  not  necessa- 
rily or  with  the  certainty  required  in  pleading, 
import  that  the  lease  itself  was  assigned,  and 
that  fact  being  left  equivocal,  it  must  be  taken 
most  strongly  against  the  pleader  ;  for  it  is  to 
be  intended  that  he  has  stated  the  case  as  fa- 
vorably for  himself  as  possible.  The  averment 
was  important,  and  the  fact  should  have  been 
stated  directly  and  positively,  and  not  left  to 
mere  inference  and  argument.  At  most,  the 
assignment  as  stated  only  shows  a  beneficial  in- 
terest in  the  rent,  that  might  enable  the  de- 
fendant to  collect  it  by  distress  in  the  name  of 
the  landlord — not  an  interest  in  the  lease  that 
can  vest  him  personally  with  the  power  to  en- 
force payment  by  this  summary  remedy. 

The  counsel  for  the  plaintiff  in  error' is  mis- 
taken in  supposing  that  the  statute,  1  R.  S., 
739,  sec.  23.  2d  ed.,  can  *help  him  out  [*477 
of  the  difficulty.  That  provides  that  "  The 
grantees  of  any  demised  lands,  tenements, 
rents,  or  other  hereditaments,  or  of  the  rever- 
sion thereof,  the  assignees  of  the  lessor  of  any 
demise,  etc.,  shall  have  the  same  remedies  by 
entry,  action,  distress,  etc.,  for  the  non-per- 

425 


•477 


SUPREME  COURT,  STATE  OF  NEW  YORK. 


1S42 


furmance  of  any  agreement  contained  in  the 
lease  so  assigned,  or  for  the  recovery  of  any 
rent,  etc.,  as  their  grantor  or  lessor  had  or 
might  have  had  if  such  reversion  had  remained 
in  such  lessor  or  grantor."  This  Act  was  taken 
from  the  82  Hen.  VIII.,  ch.  84,  37,  and  was 
designed  to  extend  to  grantees  and  assignees  of 
the  reversion  who  were  strangers  to  the  lease, 
and  to  their  personal  representatives,  certain 
remedies  upon  the  covenants  therein  that  were 
at  least  doubtful  at  common  law  ;  but  it  has 
no  bearing  upon  the  question  before  us.  The 
"rent"  referred  to  in  the  statute  is,  doubtless, 
rent  charge,  which  is  regarded  for  many  pur- 
poses as  real  estate,  partaking  of  the  nature  of 
the  lands  upon  which  they  are  charged,  and 
for  which  no  remedy  by  distress  existed  as  of 
common  right.  Brad.  Dist.,  15,  32,  34;  People 
v.  Uaskins,  7  Wend..  467. 

The  avowries  are  also  defective  in  not  aver- 
ring that  the  goods  removed  from  the  demised 
premises,  and  which  were  seized  for  the  rent 
in  arrear,  were  the  property  of  the  tenant.  The 
language  of  the  statute  is  that  "Any  goods  or 
chattels  of  the  tenant  which  shall  be  carried  off 
from  any  demised  premises,  etc.,  may  be  seised 
as  a  distress  for  any  rent  due.  etc., within  thirty 
days,"  etc.  2  R.  8.,  413,  sec.  16,  2d  eel.  For 
aught  that  appears,  the  goods  seised  in  this 
case,  though  removed  from  the  demised  prem- 
ises, may  have  belonged  to  the  plaintiffs  be- 
fore the  removal.  The  principle  upon  which 
the  avowries  are  founded,  presupposes  a  right 
in  Inw  to  take  any  goods,  no  matter  to  whom 
they  may  have  belonged,  provided  they  were 
removed  from  the  premises  of  the  tenant.  The 
very  question  was  otherwise  determined  in 
Tlwrnton  v.  Adams,  5  Maule  &  S.,  38;  see, 
also.  Frisbeyv.  Tliayer,  25  Wend.,  397.  The 
478*J  *pleading  must  show  that  they  were 
the  goods  of  the  tenant.  See,  Coles  v.  Mar- 
quand,  ante,  p.  447. 

Judgment  affirmed. 

Cited  in-4  Hill.  605 ;  1  Denio,  196  ;  3  Barb.  Ch.,  55 ; 
48  N.  Y.,  231 ;  63  Barb.,  279 ;  21  Mich.,  272. 


YOUNG  v.  RUMMELL. 

Action  of  Assumpsit — General  Issue —  What  De- 
fenses Admissible  under — Trespass — Pleading 
— Former  Judgment. 

In  assumpsit,  nearly  every  defense  which  shows 
thut  there  was  not  a  subsisting  cause  of  action  at 
the  time  the  suit  was  brought,  is  admissible  under 
the  general  issue. 

The  exceptions  to  this  rule  relate  to  cases  where 
the  defense  arises  by  operation  of  law,  as  a  bank- 
rupt or  insolvent's  discharge,  the  Statute  of  Limita- 
tioiiR,  etc. 

A  former  suit  and  recovery  for  the  same  cause  of 
action  may  be  given  in  evidence  under  the  general 
issue  in  awumpxit ;  and  so,  semble,  in  all  cases  where 
other  matters  in  discharge  of  the  action  may  be 
proved  under  tbat  issue;  e.  g.,  in  ejectment  and  ac- 
tions on  the  case,  or  where  the  defendant  is  sued  for 
an  act  done  as  a  public  officer. 

The  case  of  Fowler  v.  Halt,  10  Johns.,  Ill,  and  cer- 
tain niriii  in  Dexter  v.  Hazen,  />/..  210,  and  Brown  v. 
Wilde,  12  Id..  465.  overruled. 

In  trespass,  matters  of  defense  which  admit  the 
original  wrong,  must,  in  general,  be  specially  plead- 
ed ;  and  hence,  in  that  action,  evidence  of  a  former 
recovery  is  not  admissible  under  the  general  issue. 

A  former  recovery  in  a  suit  wherein  the  same 
matter  was  tried  upon  the  merits  between  the  same 
parties,  may  be  given  in  evidence  without  being 
specially  pleaded,  in  actions  where  the  party,  wheth- 
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er  plaintiff  or  defendant,  had  no  opportunity  of  so 
pleading  it. 

where  the  record  of  a  former  judgment  shows 
that  the  same  matter  now  sought  to  be  litigated, 
uiinhi  have  come  in  question  in  thut  suit,  the  fact 
that  it  did  come  in  question,  and  was  there  deter- 
mined, maybe  established  by  proof  allinnir. 

Notwithstanding  the  case  of  Vooght  v.  Winch,  2 
B.  &  Aid.,  662,  a  former  recovery  for  the  same 
cause  of  action,  when  properly  received  In  evidence 
under  general  pleadings,  is  just  as  conclusive  as  if 
the  matter  had  been  specially  pleaded. 

Citations— 12  Wend.,  470 : 10  Johns..  246 ;  12  Johns.. 
455 ;  13  Johns..  56 ;  15  Johns.,  230  ;  2  B.  &  Aid.,  663  ; 
2  8tr.,  733;  3  Burr.,  U53:  2  Bing.,  377:  1  Chit.  PI.. 
513,  n.  c.  ed.  1837;  7  Cr..  565;  3  Cow.,  120:  4  Cow.. 
559  :  8  Wend.,  35;  3  Wils..  304;  6  Cow.,  691 ;  Cowen 
&  H.  Notes  to  Phil.  Ev.,  804-810.  971. 

TERROR  to  Erie  C.  P.  Rummell'sued  Young 
JLJ  before  a  justice,  and  declared  in  assumpsit. 
Plea,  the  general  issue.  The  plaintiff  recov- 
ered, and  the  defendant  appealed  to  the  C.  P. 
On  the  trial  in  that  court,  the  defendant  of- 
fered to  prove  that  the  plaintiff  had  before 
brought  a  suit  against  the  defendant  for  the 
same  cause  of  action,  and  proceeded  therein  to 
a  trial  and  judgment.  The  court  rejected  the 
*evidence,  on  the  ground  that  the  for-  [*479 
mer  recovery  should  have  been  pleaded,  and 
was  not  admissible  under  the  general  issue. 
The  defendant  excepted,  and  now  brings  error; 
judgment  having  been  rendered  for  the  plaint- 
iff in  the  court  below. 

Mr.  N.  Bennett,  Jr.,  for  plaintiff  in  error. 

Mr.  J.  G.  Masten,  for  defendant  in  error. 

By  tlie.  Court,  Bronson,  J.  Although  in 
point  of  form,  the  plea  of  non  assumpsit  puts 
nothing  in  issue  but  the  making  of  the  prom- 
ise, it  has  been  long  settled  that  nearly  every 
defense  is  admissible  under  that  plea  which 
shows  that  there  was  not  a  subsisting  cause  of 
action  at  the  time  the  suit  was  brought.  Ten- 
der and  set  off,  which  must  be  pleaded  spe- 
cially, are  not  exceptions  to  the  rule,  because 
those  defenses  admit  a  good  cause  of  action. 
There  are  some  defenses  arising  by  operation 
of  law,  as  a  bankrupt  or  insolvent's  discharge 
and  the  Statute  of  Limitations,  which  are  ex- 
ceptions to  the  general  rule.  But  there  are 
other  defenses  of  the  same  character  which 
need  not  be  specially  pleaded.  Clark  v.  Yale, 
12  Wend.,  470.  When  the  bar  arose  by  the  act 
or  assent  of  the  plaintiff,  there  is,  I  think  no 
case  where  the  matter  may  not  be  given  in  ev- 
idence under  the  plea  of  non  assumpsit.  I  am 
aware  that  there  is  one  decision  and  some  dicta 
in  our  books  to  the  contrary  ;  but  they  stand 
opposed  to  the  whole  current  of  authority.  In 
Fowler  v.  Hait,  10  Johns.,  Ill,  the  action  was 
upon  contract,  and  evidence  of  a  former  trial 
and  judgment  between  the  same  parties  was 
held  inadmissible  under  the  general  issue. 
The  same  thing  was  said  in  Dexter  v.  Ilaeen, 
10  Johns. ,  246,  and  Brown  v.  Wilde,  12  Id. ,  455; 
but  in  neither  of  these  cases  was  the  point  nec- 
essarily involved  in  the  decision.  No  authority 
was  cited,  and  the  only  reason  assigned  for  the 
decision  in  Fowler  v.  Unit,  was,  that  "It  would 
produce  surprise  on  the  part  of  the  plaintiff, 
and  injustice,  if  the  defendant  were  allowed  to 
*set  up,  at  the  trial,  special  matter  in  [*48O 
bar  of  which  no  notice  had  been  previously 
given  to  the  plaintiff."  That  reason  applies  in 
all  its  force  to  every  case  where  the  defense  ad- 
mits a  valid  promise,  and  sets  up  some  new 
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matter  in  discharge  of  the  action,  such  as  pay- 
ment, release,  foreign  attachment,  accord  and 
satisfaction,  arbitrament,  and  the  like ;  and  I 
need  not  cite  cases  to  prove  that  these  defenses 
are  admissible  under  the  plea  of  non  assump 
sit.  The  point  has  been  decided,  and  the  ob- 
jection upon  which  the  decision  turned  in 
Fowler  v.  Halt  has  been  disregarded  a  hundred 
times.  That  case  was  virtually  overruled  in 
Wilt  v.  Ogden,  13  Johns.,  56,  and  ^72  v.  Rood, 
15  Johns.,  230,  where  the  decision  went  upon 
the  general  doctrine,  that  "Matters  in  discharge 
of  the  action,  which  show  that  at  the  time  of 
the  commencement  of  the  suit  the  plaintiff  had 
no  subsisting  cause  of  action,  may  be  taken 
advantage  of  under  the  general  issue."  The 
court  cited  Chitty,  at  the  very  page  where, 
among  other  things,  he  says  a  former  recovery 
for  the  same  cause  may  be  given  in  evidence 
under  non  assumpsit,  without  suggesting  any 
doubt  that  such  was  the  correct  rule. 

A  former  recovery  for  the  same  cause,  or  a 
trial  and  judgment  in  relation  to  the  same  mat- 
ter, whichever  party  may  have  prevailed,  is  a 
good  bar  to  another  action ;  and  there  is  no  prin- 
ciple upon  which  this  case  can  be  distinguished 
from  those  where  other  matters  in  discharge  of 
the  action  have  been  admitted  under  the  plea 
of  non  assumpsit.  Evidence  of  a  former  re- 
covery has  repeatedly  been  held  admissible 
under  the  general  issue  ;  notwithstanding  the 
case  of  Vooght  v.  Winch,  2  B.  &  Aid.,  662,  when 
the  evidence  is  properly  received  under  that 
issue,  it  is  just  as  conclusive  as  though  the  mat- 
ter had  been  specially  pleaded  by  way  of  es- 
toppel. Burrows  v.  Jemino,  2  Str.,  733  ;  Bird 
v.  Randall,  3  Burr.,  1353,  per  Mansfield,  Ch. 
J.;  Stafford  v.  Clark,  2  Bing.,  377  ;  Smith  v. 
Wilton,  1  Chit.  PI.,  513.  n.  c,  ed.  of  1837; 
Young  v.  Black,  7  Or.,  565  ;  Gardner  v.  Buck- 
bee,  3  Cow.,  120;  Burt  v.  Sternburgh,  4  Cow., 
48  1*]  559  ;  Wotd  v.  Jackson,  8  Wend.,  *35, 
per  Chancellor  Walworth  ;  and  see,  Kitchen  v. 
Campbell,  3  Wils.,  304.  (See  further,  Cowen  & 
H.  Notes  to  Phil.  Ev.,  804-810;  also,  Id.,  971.) 
In  Coles  v.  Carter,  6  Cow.,  691,  it  was  held, 
that  a  former  recovery  could  not  be  given  in 
evidence  under  the  general  issue  ;  but  the  ac- 
tion was  trespass,  where  all  matters  of  defense 
which  admit  the  original  wrong  must  be  spe- 
cially pleaded. 

Although  it  is  not  now  necessary  to  go  more 
at  large  into  the  question,  the  following  posi- 
tions can,  I  think,  be  maintained  both  upon 
principle  and  authority:  1.  A  former  recovery 
in  which  the  same  matter  was  tried  upon  the 
merits,  between  the  same  parties,  may  be  giv- 
en in  evidence,  without  being  specially  plead- 
ed, wherever  the  party,  whether  plaintiff  or 
defendant,  had  no  opportunity  to  plead  the 
recovery  specially.  For  example,  the  defend- 
ant may  give  the  judgment  in  evidence  under 
not  guilty  in  ejectment  and  trover — no  other 
plea  being  allowed  in  those  actions  ;  and  the 
plaintiff  may  give  the  judgment  in  evidence  in 
answer  to  any  matter  of  defense  which  was  not 
specially  pleaded,  for  he  had  no  opportunity 
to  reply  the  estoppel.  2.  The  defendant  may 
give  the  judgment  in  evidence  under  the  gen 
eral  issue  in  those  cases  where  other  matters  in 
discharge  of  the  action  can  be  proved  under 
that  issue;  as,  in  ejectment,  assumpxit  and  ac 
tions  on  the  case,  or  where  he  is  sued  for  an 
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act  done  as  a  public  officer,  and  is  not,  there- 
'ore,  required  to  plead  specially.  3.  The  judg- 
ment is  only  evidence  by  way  of  bar  when 
,he  same  matter  was  directly  in  question  in  the 
'ormer  suit.  The  record  must  show  that  the 
same  matter  might  have  come  in  question  on 
the  former  trial,  and  then  the  fact  that  it  did 
ome  in  question,  may  be  shown  by  proof 
aliunde.  For  example,  when  the  suit  is  upon  a 
promissory  note,  and  the  defendant  shows  a 
record  where  the  declaration  contained  the 
money  counts,  he  may  then  call  witnesses  to 
prove  that  the  note  was  given  in  evidence,  and 
its  validity  tried  in  that  action.  4.  A  former 
recovery  for  the  same  cause  when  properly  re- 
ceived in  evidence  under  general  pleadings,  is 
*just  as  conclusive  upon  the  court,  the  [*482 
jury  and  the  parties,  as  it  is  in  those  cases 
where  the  matter  has  been  specially  pleaded. 
In  other  words,  the  force  of  the  evidence  does 
not  depend  on  the  form  of  the  issue  under 
which  it  is  received. 

The  court  below  erred  in  rejecting  the  evi- 
dence which  was  offered,  and  there  must  be  a 
venire  de  novo. 

Judgment  reversed. 

Same  case-5  Hill,  60 :  7  Hill,  503. 

Keconciled-16  W.  Va..  672. 

Former  recovery—  When  may  be  given  in  evidence 
under  general  issue.  Changed  by  code — 32  Hun,  413. 

Cited  in-6  Hill,  181;  6  N.  Y.,  142;  91  N.  Y.,  659 ;  3 
Barb.,  173,  595 :  4  Barb.,  41,  460 ;  6  Barb.,  529 ;  35 
Barb.,  302 ;  36  Barb.,  95 ;  14  Abb.  N.  S.,  12 ;  35  Super, 
99 ;  103  TJ.  S.,  267 ;  26  Cal.,  494,  505 ;  36  Cal.,  38 ;  43  Am. 
Dec.,  31 ;  2  Gilm.,  360. 

Former  adjudication— Record  mwtinclude  matters 
alleged  tn  lie  adjudicated.  Cited  in— 3  N.  Y.,  174 ;  11 
N.  Y.,  426;  25  N.  Y.,  616;  5  Barb.,  473;  7  Barb.,  496  ; 
14  Barb..  620 ;  42  Barb.,  352  ;  47  Barb.,  148. 

Former  adjudication— Parol  proof  of.  Followed— 
58  N.  Y.,  651. 

Cited  in-4  N.  Y.,  75 ;  6  N.  Y.,  142 ;  79  N.  Y.,  635  ;  5 
Lans.,  226 ;  4  Barb.,  460 ;  42  Barb..  352 ;  6  Wall.,  234 ; 
49  Pa.  St..  352 ;  53  Am.  Dec.,  354. 


SMITH  ET  AL. 

V. 

W.  &  J.  J.  ROCKWELL. 

Lost  Negotiable  Note — Indemnity  to  Charge  In- 
dorser — Statute — Demandand  Notice —  Waiver 
of  Objection — Temporary  Loss  of  Note. 

In  order  to  charge  the  indorser  of  a  lost  negotia- 
ble promissory  note,  the  holder  must  tender  an  in- 
demnity both  to  him  and  the  maker  at  the  time  of 
demand  and  notice ;  and  should  the  indorser  sustain 
any  injury  by  reason  of  the  holder's  neglect  in  this 
particular,  it  will  be  a  good  defense  at  the  trial. 

The  statute,  2  R.  S.,  327,  sees.  95, 96,  2d  ed.,  provid- 
ing for  a  recovery  at  law  upon  lost  negotiable  notes 
and  bills  of  exchange,  applies  only  to  the  remedy, 
and  does  not  affect  any  rights  or  liabilities  of  the 
parties  arising  out  of  the  proceedings  to  charge  the 
drawers  or  indorsers. 

Where,  however,  a  suit  was  commenced  against 
the  maker  and  indorser  of  a  negotiable  note  by  dec- 
laration, and  a  copy  of  the  note  was  served  there- 
with ;  it  appearing  that  at  the  time  of  demand  and 
notice  the  note  was  lost,  but  neither  of  the  defend- 
ants then  objected  on  account  of  its  non-produc- 
tion, and  after  the  commencement  of  the  suit  it 
was  found  and  produced  at  the  trial ;  held,  that  the 
case  did  not  fall  within  either  the  rule  requiring  an 
indemnity  at  the  time  of  demand  and  notice,  or  the 
^tatute  in  relation  to  lost  notes,  and  that  the  plaint- 
iff was  entitled  to  recover ;  especially  as  the  rights 
of  the  defendants  did  not  seem  to  have  been  at  all 
affected  by  reason  of  the  temporary  loss  of  the  note. 

Citations— 7  Barn.  &  C.,  90;  3  Cow.,  303;  Chit. 
Bills,  423 ;  Chit.,  Jr.,  53 ;  2  R.  S..  327,  sees.  95,  96,  2d 
ed. 
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"PRROR  to  the  N.  Y.  0.  P.  The  action  In 
-C^  the  court  below  was  by  the  defendants  in 
error  against  the  plaintiffs  in  error,  as  makers 
and  indorser  of  a  promissory  note.  To  the  dec 
laration,  which  contained  the  common  money 
counts,  was  annexed  a  copy  of  the  note,  pre- 
ceded by  a  notice  in  these  words:  "  Sir:  Take 
notice  that  on  the  trial  of  this  cause,  a  note,  of 
which  the  following  is  substantially  a  copy, 
will  be  given  in  evidence  under  the  money 
counts — which  note  is  now  lost,  or  supposed  to 
be  lost— in  pursuance  of  the  94th,  95th  and  96th 
483*1  sections  of  *the  third  part  of  the  Re- 
vised Statutes."  On  the  trial  it  appeared  that 
before  the  note  became  due,  it  was  lost  or  mis 
laid  by  the  plaintiffs  ;  but  that  demand  was 
made,  and  notice  of  non-payment  given,  with- 
out any  objection  being  interposed  by  any  of 
the  parties  on  account  of  the  absence  of  the 
note.  No  bond  of  indemnity  was  offered  to  or 
requested  by  the  makers  or  indorsers  ;  and  it 
did  not  appear  that  either  knew  of  the  loss,  till 
the  suit  was  commenced.  The  note  was  found 
a  few  weeks  before  the  trial,  and  after  being 
produced  and  proved  as  in  ordinary  cases,  the 
defendants'  counsel  moved  for  a  nonsuit,  on 
the  ground:  1.  That  no  bond  of  indemnity  was 
tendered  to  the  defendants  when  the  note  was 
protested  for  non-payment;  2.  That  the  plaint- 
iffs were  bound  to  prove,  preliminarily,  that 
indemnity  had  been  tendered  to  the  defendants 
before  suit  brought.  The  judge  refused  to 
grant  a  nonsuit,  and  the  defendants  excepted. 
Verdict  and  judgment  for  the  plaintiffs.  The 
defendants  sued  out  a  writ  of  error. 

Mr.  E.  C.  West,  for  plaintiffs  in  error. 

Mr.  J.  M.  Bixley,  for  defendants  in  error. 

By  the  Court,  Nelson,  Ch.  J.  If  the  makers 
had  offered  to  pay  the  note  in  question,  but 
declined  on  finding  that  it  was  lost,  or  if  the 
indorser  had  proposed  to  take  it  up  on  receiv- 
ing notice  of  protest,  with  a  view  of  calling 
upon  his  principals,  the  question  would  have 
been  different  from  the  one  now  presented. 
The  note  being  negotiable,  neither  was  bound 
to  make  payment  without  receiving  it  as  their 
voucher  ;  or  upon  tender  of  ample  indemnity 
against  any  future  liability.  This  has  been  de- 
liberately settled,  and  for  the  most  satisfactory 
reasons.  Hansard  v.  Robinson,  7  Barn.  &  C., 
90  ;  Rowley  v.  Ball,  3  Cow..  803  ;  Chit.  Bills, 
423;  Chit.,  Jr.,  53.  An  indemnity  may  be  re- 
quired in  such  cases,  with  a  view  to  proceed- 
ings in  a  court  of  equity  to  compel  payment 
notwithstanding  the  loss. 
484*]  *Tender  of  indemnity  should  be 
made  to  both  maker  and  indorser  at  the  time 
of  demand  and  notice  ;  because,  as  the  former 
is  not  bound  to  make  payment  without  the 
production  of  the  note,  or  indemnity  in  case  of 
loss,  for  that  very  reason  payment  ought  not  to 
be  required  of  the  latter  till  the  proper  steps 
have  been  taken  to  secure  his  immediate  re- 
course against  his  principal.  Besides,  the  in- 
dorser's  own  liability  upon  the  paper  demands 
indemnity  to  himself,  which  should  be  given 
without  delay,  so  that  he  maybe  in  a  situation 
to  pay  the  demand  at  any  time  after  notice,  and 
look  to  the  maker.  Any  prejudice  he  might 
suffer  by  reason  of  neglect  on  the  part  of  the 
holder  to  give  the  necessary  indemnity  in  ei- 
ther case,  would,  no  doubt,  afford  ground  for 
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refusing  to  enforce  payment  against  him  on  ap- 
plication to  a  court  of  equity  for  that  purpose. 
The  holder,  therefore,  should  take  the  neces- 
sary steps  with  all  reasonable  diligence  to  se- 
cure a  speedy  resort  to  that  court  in  behalf  of 
the  surety;  as  the  consequences  of  delay  would 
justly  fall  upon  the  holder,  so  far  as  the  in- 
dorser or  any  other  party  standing  in  that  re- 
lation upon  the  paper  is  concerned. 

The  statute'  2  R.  8.,  827,  sees.  »5,  96.  2d  ed., 
allows  a  remedy  at  law  upon  a  lost  negotiable 
note  and  bill  of  exchange,  upon  giving  a  bond 
to  the  adverse  party  in  a  penalty  of  double  the 
amount  of  the  note  or  bill,  with  two  sureties 
to  be  approved  by  the  court  in  which  the  ac- 
tion is  pending,  conditioned  to  indemnify  him, 
his  heirs  and  personal  representatives  against 
all  claims  an  account  of  the  same,  and  against 
all  costs  and  expenses  by  reason  thereof.  This 
statute,  however,  only  applies  to  tlie  remedy, 
and  in  no  way  affects  the  rights  or  liabilities  of 
the  parties  arising  out  of  the  proceedings  to 
charge  the  drawer  or  indorser.  These  stand 
upon  the  principles  of  commercial  law,  the 
same  as  before  the  enactment;  and  any  defense 
that  might  before  have  been  available  at  law, 
if  the  note  had  not  been  lost,  or,  in  equity,  if 
lost,  must  be  equally  so  since  the  statute. 

But  the  note  in  question  does  not  fall  either 
under  the  *doctrine  that  calls  for  in-  [*485 
demnity  with  a  view  to  proceedings,  in  equity, 
or  under  the  above  provisions  of  the  statute. 
It  is  not  a  lost  note.norcan  it  be  so  regarded  by 
either  maker  or  indorser.  A  copy  was  duly 
served  with  the  declaration  according  to  the 
statute,  and  the  original  produced  on  the  trial; 
and  though  it  was  supposed  to  have  been  lost 
by  the  holder  at  the  time  it  fell  due,  still  it  was 
duly  protested  and  notice  given  in  the  ordinary 
way.  without  any  exception  being  then  taken 
by  either  party  on  account  of  the  non-produc- 
tion at  the  time.  Nor  have  their  rights  been 
at  all  affected  one  way  or  the  other  by  the  tem- 
porary loss  of  it.  I  am  of  opinion,  therefore, 
that  the  judgment  is  right,  and  ought  to  be  af- 
firmed. 

Judgment  affirmed. 

Explained— 5  Duer,  160. 

Cited  in- 50  N.  Y.,  476 ;   8  Barb.,  409 ;  1  Daly,  157  ;  4 
Allen,  482 ;  98  Pa.  St.,  84. 


KING  e.  BROWN. 

Parol  Contract  for  the  Conveyance  of  Land — 
In  Consideration  of  Work —  Void,  under  Stat- 
ute of  Frauds — Remedy  of  Vendee  who  has 
Executed  Contract. 

A  parol  contract  to  convey  land  in  consideration 
of  a  specified  sum  payable  in  work,  is  void  by  the 
Statute  of  Frauds  and  cannot  be  the  foundation  of 
an  action. 

In  such  a  case,  the  party  who  has  performed  the 
labor  may  treat  the  agreement  to  couvey  as  a  nulli- 
ty, and  recover  the  value  of  the  services  under  the 
common  counts,  not  exceeding,  however,  the 
amount  fixed  by  the  agreement,  with  interest ;  but 
he  cannot  resort  to  evidence  of  the  value  of  the 
land  as  a  measure  of  damages. 

But  if,  in  a  contract  of  this  nature,  no  amount  be 
specified,  and  the  payment  is  to  be  in  a  designated 
piece  of  land,  the  plaintiff  may  then  prove  the 
worth  of  the  land  with  a  view  to  ascertaining  the 
value  of  the  services. 

The  case  of  Burlingame  v.  Burlintrame.  7  Cow.,  92, 
commented  on,  and  in  part  overruled. 

Citations-7  Cow.,  92 :  5  Johns..  85;  11  Johns.,  441 ; 
15  Johns.,  503 :  2  Wend..  399;  10  Wend.,  142 ;  Sugd. 
Vend.,  219,  222. 
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ERROR  to  the  Chenango  C.  P.  Brown  sued 
King  before  a  justice  of  the  peace,  and  de- 
clared upon  a  special  agreement  by  which  the 
defendant,  in  consideration  of  $40,  payable  in 
work,  agreed  to  convey  to  the  plaintiff  four 
acres  of  land;  averring  that  the  work  had  been 
done  and  thit  the  defendant  refused  to  convey. 
The  declaration  also  contained  the  common 
486*]  counts  for  work,  labor,  etc.  *The  de- 
fendant pleaded  the  general  issue  and,  after 
trial,  the  justice  rendered  judgment  for  the 
plaintiff  for  $100.  The  defendant  appealed  to 
the  C.  P.  On  the  trial  in  that  court  it  appeared 
that  the  contract  was  by  parol;  that  soon  after 
it  was  made,  the  plaintiff  took  possession  of 
the  land  and  made  improvements  upon  it  by 
erecting  a  house  and  clearing  the  greater  part 
of  it,  and  that  a  few  months  before  the  com- 
mencement of  the  suit  the  defendant  sold  the 
premises  to  one  Hutchinson  for  $100.  Suffi- 
cient evidence  was  given  to  warrant  the  jury 
in  finding  that  the  contract  had  been  fulfilled 
on  the  part  of  the  plaintiff.  The  land,  with 
the  improvements,  was  proved  to  be  worth 
from  $100  to  $140;  but  the  evidence  on  that 
point  was  objected  to  by  the  defendant.  The 
objection  was  overruled  and  the  defendant  ex- 
cepted.  The  court  charged  the  jury  that  if 
they  found  the  plaintiff  had  fulfilled  the  con- 
tract and  had  gone  into  possession  of  the  land 
by  the  consent  of  the  defendant  who  had  re- 
fused to  perform  the  agreement  on  his  part,  or 
had  put  it  out  of  his  power  to  perform,  then 
the  plaintiff  was  entitled  to  recover  the  value 
of  the  land  at  the  time  the  defendant  should 
have  conveyed;  and  that  in  estimating  the  val- 
ue of  the  land  the  improvements  should  betak- 
en into  consideration.  The  defendant  excepted 
to  the  charge,  and  the  jury  found  a  verdict  for 
the  plaintiff  for  $120.  After  judgment,  the 
defendant  sued  out  a  writ  of  error. 

Mr.  G.  M.  Smith,  for  plaintiff  in  error. 
Mr.  A.  Cook,  for  defendant  in  error. 

By  the  Court,  Nelson,  Ch.  J.  It  is  impos- 
sible to  sustain  the  judgment  in  this  case, 
however  just  and  meritorious  may  be  the 
claim,  to  the  amount  that  has  been  recov- 
ered. The  contract  for  the  purchase  of  the 
land,  resting  in  parol,  is  void  under  the  Stat- 
ute of  Frauds  and  cannot  be  the  foundation  of 
an  action.  I  am  aware  of  the  intimation  by 
Woodworth,  /.,  in  Burlingame  v.  Burlingame, 
487*]  7  Cow.,  *92,  that  the  plaintiff  should 
declare  on  the  special  contract;  but  it  is  against 
the  whole  scope  of  the  doctrine  of  the  case  it- 
self, which  went  to  show  that  the  plaintiff 
must  recover,  if  at  all,  under  the  general 
counts,  on  the  ground  that  the  contract  was 
void.  To  hold  it  subsisting  and  valid,  and  the 
breach  of  it  a  good  foundation  for  an  action  at 
law,  the  same  as  if  in  writing,  would  be  virt- 
ually overruling  the  Statute  of  Frauds  and 
confounding  principles  that  have  been  settled 
and  acknowledged  ever  since  its  enactment. 
The  true  principle  is  this:  the  contract  being 
void  and  incapable  of  enforcement  in  a  court 
of  law,  the  pafty  paying  the  money  or  render- 
ing the  services  in  pursuance  thereof, may  treat 
it  as  a  nullity  and  recover  the  money  or  value 
of  the  services  rendered  under  the  common 
counts.  This  is  the  universal  rule  in  cases 
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where  the  contract  is  void  for  any  cause  not 
illegal,  if  the  defendant  be  in  default. 

It  does  not  appear  from  the  report  in  Bur- 
lingame v.  Burlingame,  whether  proof  was  ad- 
mitted of  the  value  of  the  land  agreed  to  be 
conveyed  for  the  services.  Having  tried  the 
cause,  I  well  remember  that  it  was;  not,  how- 
ever, as  an  independent  measure  of  recovery, 
but  as  an  item  of  evidence  pertinent  to  the 
question  as  to  the  value  of  the  services  ren- 
dered, and  for  which  the  land  was  agreed  to  be 
given  in  compensation.  The  agreement  in  that 
case  settled  nothing,  except  that  the  plaintiff 
was  to  work  for  the  defendant  till  he  was  21 
years  of  age,  some  3  years;  in  consideration  of 
which,  the  30  acres  were  to  be  conveyed. 
Hence  the  materiality  of  the  value  of  the  prem- 
ises, as  that  afforded  some  evidence  of  the  un- 
derstanding of  the  defendant  himself  in  re- 
spect to  the  worth  of  the  services.  I  have 
reason  to  know  the  learned  judge  who  there 
delivered  the  opinion,  became  satisfied  he  fell 
into  an  error  in  holding  that  the  plaintiff  should 
have  declared  upon  the  special  agreement  and 
could  not  recover  under  the  general  counts;  and 
that  he  afterwards  agreed  the  true  rule  was  as 
laid  down  at  the  circuit. 

In  the  case  before  us,  the  compensation  for 
the  work  to  *be  done  was  fixed  by  the  [*488 
parties;  and  assuming  that  the  only  remedy  at 
law  is  the  recovery  of  the  value  of  the  services 
thus  rendered,  under  the  general  counts,  it 
cannot  exceed  that  amount,  together  with  the 
interest.  This  is  the  rule  also,  where  the  con- 
tract is  in  writing  and  valid  but  has  been  re- 
scinded by  the  parties;  and  is  the  measure  of 
damages,  moreover,  where  the  vendee  pursues 
his  remedy  upon  the  contract  for  default  of  the 
vendor.  GUllet  v.  Maynard,  5  Johns.,  85;  Gary 
v.  Hull,  11  Id.,  441;  Rice  v.  Peet,  15  Id.,  503; 
Baldwin  v.  Nunn,  2  Wend.,  399;  Dimmick  v. 
Lockwood,  10  Id.,  142;  Sugd.  Vend.,  219,  222. 

It  is  not  important  to  inquire,  whether  a  vend- 
or who  fraudulently  refuses  to  perform  the  con- 
tract, and  conveys  to  a  third  person  at  an  en- 
hanced price,  might  not  be  held  responsible  for 
the  improved  or  enhanced  value  of  the  land, 
in  an  action  brought  upon  the  contract  by  the 
vendee;  because  in  this  case  the  agreement  be- 
ing void  and  not  the  subject  of  an  action  at 
law,  even  conceding  the  affirmative  of  the 
question,  the  plaintiff  could  not  bring  himself 
within  the  principle.  In  pursuing  his  remedy 
here,  the  contract  must  be  laid  out  of  view,  as 
the  cause  of  action  rests  entirely  upon  the 
work  and  labor  done  under  it,  unaffected  by 
any  question  of  damages  that  might  have  been 
involved,  in  case  the  agreement  had  been  valid 
and  the  action  founded  upon  the  breach  of  it. 

Judgment  reversed. 

Set-vices  performed  under  void  or  rescinded  con- 
tract—Recovery  for— Damages.  Criticised— 2  Hilt., 11. 

Cited  in  10  N.  Y.,  235,  298 ;  19  N.  Y.,  301,  304 ;  28  N. 
Y.,  270;  45  N.  Y.,  164 :  6  Am.  Rep.,  60:  51  N.  Y.,  590; 
1  Hun.,  715:  4  Hun.  310:  16  Hun,  63:  20  Hun,  470;  53 
Barb.,  255  :  4  T.  &  C.,  655  :  6  T.  &  C.,  559;  64  How.  Pr., 
383 ;  2  Hilt.,  118 ;  7  W.  Dig:.,  486  :  116  Mass..  417  :  123 
Mass.,  509;  3  Cal.,  195:  38Cal.,  110;  68111.,  425;  25Ind., 
430 ;  43  Ind.,  29 ;  11  Am.  Rep.,  319 ;  108  Mass..  93 ;  17 
Am.  Rep.,  685 :  58  Mo.,  42. 

Parol  contract  to  convey  land— Validity  of.  Cited 
in-28  N.  Y..  270 ;  45  N.  Y.,  420 ;  49  N.  Y.,  29  (10  Am. 
Rep.,  323) :  4  Hun,  310 :  20  Hun,  470 :  14  Barb.,  94 :  6 
Abb.  N.  C.,  150 :  2  E.  D.  S.,  407 ;  116  Mass.,  417 ;  123 
Mass..  509 ;  11  Am.  Rep.,  319  (108  Mass.,  93). 

Also  cited  in— 15  Am.  Rep..  281 ;  45  Ind.,  584. 
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489*]  *DE  ZENQ  &  SCHERMERHORN 

c. 
BEEKAIAN. 

Corporation — Power  in  Trustee*  to  Sell  Land — 
Execution  by  Trustees  as  Such. 

Where,  by  an  Act  of  the  Logrlslature,  the  trustees 
of  a  gosoel  lot  were  declared  to  be  a  body  corporate 
and  it  was  provided  "  that  the  said  trustees  "  should 
have  authority  to  sell  the  lot,  etc.;  held,  that  a  deed 
executed  by  the  trustees  as  such,  and  not  in  the 
name  of  the  corporation,  was  a  valid  execution  of 
the  power  and  vested  the  title  in  the  grantee. 

Otherwise,  bad  the  Act  been  that  the  Corporation 
should  have  authority  to  sell,  etc.;  in  which  case 
the  deed  would  not  have  been  effectual,  unless  exe- 
cuted in  the  corporate  name  and  under  the  corpo- 
rate seal. 

Citations-Laws,  1821,  p.  171,  sec.  2 ;  173,  sees.  12, 13; 
Laws,  1826,  p.  23,  sec.  1. 

EJECTMENT,  tried  at  the  Oswego  Circuit 
in  June.  1841,  before  Gridley,  C.  Judge. 
The  action  was  brought  to  recover  possession 
of  a  part  of  the  gospel  lot  in  the  Town  of  Os- 
wego,  formerly  Hannibal.  The  plaintiffs 
claimed  title  to  the  premises  in  question  under 
a  deed  executed  by  the  trustees  of  the  said  lot; 
see,  Sess.  L.,  1821,  p.  173,  sec.  12,  etseq.;  and 
the  only  question  in  the  case  was,  whether  the 
deed  operated  a  valid  conveyance  of  the  land. 
The  deed,  after  naming  the  grantors, described 
them  as  "trustees  of  the  gospel  lot  of  the  Town 
of  Hannibal; "  and  was  signed  and  sealed  by 
them  individually,  instead  of  being  executed 
in  their  corporate  name  and  under  the  corpo- 
rate seal,  as  was  insisted  it  should  have  been. 
The  judge  was  of  opinion  that  the  deed  was 
ineffectual  to  convey  the  interest  of  the  town 
in  the  premises  in  question,  and  directed  a 
nonsuit.  The  plaintiffs  excepted,  and  now 
moved  for  a  new  trial  upon  a  bill  of  excep- 
tions. 

Mr.  J.  A.  Spencer,  for  plaintiffs. 

Mr.  W.  Duer,  for  defendant. 

By  the  Court,  Nelson,  Oh.  J.  In  the  deed 
under  which  the  plaintiffs  claim  title  to  the 
premises  in  question,  the  grantors  describe 
themselves  as  "  the  trustees  of  the  gospel  lot 
of  the  Town  of  Hannibal,"  and  then  sign  and 
seal  the  conveyance  in  their  own  individual 
names. 

49O*]  *The  Act  of  1821,  Sess.  L.,  1821,  p. 
178,  sec.  12,  authorized  the  inhabitants  of  the 
Town  of  Hannibal  to  elect  three  trustees, 
whose  duty  it  should  be  to  take  charge  of  the 
gospel  lot  of  the  said  town;  which  trustees  and 
their  successors  in  office  were  thereby  declared 
to  be  a  body  politic  and  corporate,  by  the 
name  of  "The  Trustees  of  the  Gospel  Lot  in 
the  Town  of  Hannibal;  "  and  it  was  also  pro- 
vided that  the  said  trustees  should  have  full 
power  to  enter  upon  and  take  possession  of 
the  said  lot,  and  to  lease  or  sell  the  same.  Id., 
sec.  13;  see,  also,  Id.,  p.  171,  sec.  2,  and  Sess. 
L.,  1826.  p.  23,  sec.  1. 

It  is  conceded  that,  where  a  power  to  sell  is 
conferred  upon  a  corporate  body,  the  deed 
should  be  executed  in  the  name  and  under  the 
seal  of  the  Corporation.  But  the  rule  has  no 
application  to  this  case,  for  here  the  authority 
to  convey  was  given  to  the  individual  trustees 
and  not  to  them  in  their  corporate  capacity. 
The  statute  is,  "  The  said  trustees  shall  have 
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full  power  and  authority  to  enter  upon  and 
take  possession  of  the  said  lot  of  land,  and  to 
lease  or  sell  the  same."  Had  the  Legislature 
intended  otherwise,  they  would  have  said,  the 
said  Corporation  shall  have  full  power,  etc., 
instead  of  giving  the  power  to  the  trustees. 
We  think,  therefore,  that  the  execution  of  the 
deed  in  this  case  was  iu  strict  conformity  with 
a  fair  interpretation  of  the  statute,  and  that  it 
was  effectual  to  vest  the  title  in  the  grantee. 
A  new  trial  must  be  granted,  costs  to  abide  the- 
event. 

New  trial  granted. 

Cited  in— 7  Hun,  (49. 


*  WELCH  t>.  SILLIMAN.     [*4»1 

Grant  of  Land  Pursuant  to  Legislative  Act- 
Limitation  as  to  Price — Subsequent  Removal 
of  Limitation^—  Trustee's  Power  not  Limited  to 
Lifetime  of  Cestui  que  Trust — Condition — 
Who  Could  Avoid  Sale  for  Breach  of. 

Where  lands  were  granted  to  T..  in  trust  for  W., 
his  heirs  and  assigns,  by  letters  patent  issued  in  pur- 
suance of  an  Act  of  the  Legislature  which  provided 
that  T.  should  sell  the  land  for  not  less  than  82.50 
per  acre,  apply  the  proceeds  to  the  support  of  W. 
and  his  family,  and  after  his  decease  pay  the  residue 
if  any  to  bis  legal  representatives ;  and  by  a  subse- 
quent Act,  T.  was  authorized  to  sell  the  land  for 
such  price  as  could  be  obtained  therefor,  without 
limitation  as  to  amount;  held,  that  the  latter  Act 
was  not  unconstitutional,  and  that  under  it  the 
trustee  might  convey  without  restriction  as  to  price. 

Held,  also,  that  the  trustee's  power  of  alienation 
was  not  limited  to  the  lifetime  of  the  ceetui  que 
trust;  and,  therefore,  that  a  sale  made  after  the 
death  of  the  latter,  was  a  valid  execution  of  the 
trust. 

In  this  case  the  letters  patent  contained  a  condi- 
tion avoiding  the  grant  unless  an  actual  settlement 
should  be  made  upon  the  land  within  a  given  num- 
ber of  years ;  and  after  the  death  of  the  ce*tui  que 
trust,  the  trustee  conveyed  subject  to  the  same  con- 
dition, by  deed  which  recited  the  letters  patent; 
held,  that  the  heir  of  the  former  had  no  power  to- 
avoid  the  conveyance  for  a  breach  of  the  condition 
but  that  this  right  could  be  exercised  only  by  the 
State,  or  at  most  by  the  trustee  or  his  heirs. 

The  case  of  Welch  v.  Allen,  21  Wend.,  147,  com- 
mented on  and  explained. 

Citations-21  Wend..  147 : 1  R.  S..  722,  sec.  47,  2d  ed.t 
1  Shep.  Touch.,  278,  et  seq.,  286,  Preston's  ed. 

"P  JECTMENT,  tried  at  the  Wayne  Circuit. 
-tj  in  April,  1841.  before  Moseley,  C.  Judge. 
The  action  was  brought  to  recover  a  lot  of 
land  containing  4M)  acres,  situated  in  the 
Town  of  Wolcott,  Wayne  Co.  The  plaintiff 
gave  in  evidence  an  Act  of  the  Legislature, 
passed  March  26th,  1802,  Sess.  L.,  1802,  p.  198, 
which  directed  the  Commissioners  of  the  Land 
Office  to  grant  letters  patent  to  M.  B.  Tal- 
madge,  in  trust  for  John  Welch,  his  heirs  and 
assigns,  for  450  acres  of  unappropriated  land 
in  the  military  tract;  and  provided  that  Tal- 
madge  should  sell  the  lot  for  not  less  than 
$2.50  per  acre,  and  apply  the  proceeds  for  the 
support  of  Welch  and  his  family,  and  after 
his  decease,  pay  the  residue,  if  there  should  be 
any,  to  his  legal  representatives.  The  plaintiff 
also  read  in  evidence  letters  patent,  dated  Sep- 
tember 16,  1802.  issued  in  pursuance  of  said 
Act,  granting  the  premises  in  question,  and 
containing  *a  condition  avoiding  the  [*49JS 
grant  unless  an  actual  settlement  should  be 
made  on  the  lot,  within  seven  years  from  Jan- 
uary 1,  1803.  It  further  appeared  on  the  part 
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of  the  plaintiff,  that  John  Welch  died  in  1806; 
that  the  plaintiff  was  his  sole  heir  at  law ;  that 
the  lot  in  question  was  settled  in  1820,  and  ttiat 
the  defendant  was  in  possession  when  the  suit 
was  commenced.  The  defendant  gave  in  evi- 
dence an  Act  of  the  Legislature,  passed  April 
2,  1805,  Sess.  L.,  1805,  p.  126,  W.  &  8. .which, 
after  reciting  that  the  lot  in  question  was  sit- 
uated in  a  wilderness,  etc. ;  that  it  could  not 
be  sold  for  the  price  limited  in  the  former  Act, 
and  that  Welch  was  of  advanced  age  and  de- 
pendent upon  the  proceeds  of  the  lot  for  his 
support;  authorized  the  said  Talmadge  to  sell 
and  dispose  of  the  land,  at  his  discretion,  in 
parcels  or  otherwise,  for  such  price  as  could 
be  obtained  therefor,  etc.  The  defendant  also 
gave  in  evidence  a  deed  of  the  lot  in  question 
from  Talmadge  to  one  Nicholson,  dated  Au- 
gust 31,  1806.  This  deed,  which  was  executed 
in  consideration  of  $620,  recited  the  Acts  of 
1802  and  1805,  and  contained  a  condition  that 
the  grant  should  become  void  unless  an  actual 
settlement  should  be  made  on  the  land  within 
seven  years  from  January  1,  1803.  A  deed 
from  Nicholson  to  one  Depuy,  of  the  lot  in 
question,  except  50  acres,  was  then  read  in  evi- 
dence by  the  defendant,  dated  March  16, 1813, 
and  the  testimony  here  closed. 

The  plaintiff's  counsel  requested  the  judge 
to  charge:  1.  That  the  trustee  had  no  power 
to  convey  for  a  less  price  than  that  fixed  by 
the  Act  of  1802;  2.  That  the  deed  to  Nicholson 
became  void  at  the  expiration  of  seven  years 
from  January  1,  1803,  no  evidence  having  been 
given  of  an  actual  settlement  of  the  land  iu 
question  within  that  time;  and  3.  That  the 
trustee's  authority  to  convey  ceased  on  the 
death  of  Welch,  the  cestui  que  trust.  Upon  the 
first  point  the  judge  charged  the  jury  that  un- 
der the  Act  of  1802,  the  trustee  could  not  have 
sold  for  less  than  $2.{>0  per  acre,  but  that  "if 
he  had  any  authority  under  the  Act  of  1805,  it 
was  not  restricted  as  to  price."  Upon  the  sec- 
ond point,  the  judge  charged  "that  if  the  deed 
493*]  *to  Nicholson,  were  otherwise  opera- 
tive, it  would  not  become  inoperative  by  rea- 
son of  not  making  a  settlement  on  the  land 
within  the  time  limited."  The  judge  charged 
in  respect  to  the  third  point,  that  Welch  hav- 
ing died  before  the  execution  of  the  deed  by 
the  trustee  to  Nicholson,  no  title  passed  there- 
by, and  that  upon  the  death  of  the  cestui  que 
trust,  the  title  to  the  lot  in  question  vested  in 
his  heirs.  The  jury  found  a  verdict  for  the 
plaintiff,  and  the  defendant  now  moved  for  a 
new  trial  upon  a  case. 

Mr.  G.  H.  Mumford,  for  defendant. 

Mr.  S.  Stevens,  for  plaintiff. 

By  the  Court,  Nelson,  Ch.  J.  There  are 
but  two  questions  involved  in  this  case  mate- 
rial to  the  disposition  of  it,  viz.  :  1.  Whether 
the  Act  of  1805  was  effectual  to  enable  the 
trustee  to  sell  the  premises  without  restriction 
as  to  price  ;  and  2.  Whether  such  conveyance 
could  be  made  after  the  death  of  Welch,  the 
eeslui  que  trust. 

It  is  insisted  that  the  Act  of  1805  is  uncon- 
stitutional; but  to  this  I  am  unable  to  agree. 
The  grant,  under  the  Act  of  1802  was  a  bounty 
from  the  State,  to  which  it  had  a  right  to  an 
nex  such  restrictions  and  conditions  as  the 
Legislature  saw  fit.  Accordingly,  the  exclu- 
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sive  power  of  sale  was  conferred  upon  the 
trustee,  fixing  the  minimum  price  per  acre. 
So  far,  the  grant  was  a  qualified  one.  Nei- 
ther the  trustee,  nor  the  cestui  que  trust, 
nor  both  together,  could  have  aliened  with- 
out observing  the  restriction  thus  imposed. 
The  subsequent  Act  of  1805  simply  removed 
this  limitation,  and  conferred  upon  the  trust- 
ee full  power  of  disposition.  Instead  of  in- 
terfering prejudicially  with  any  vested  in- 
terest or  estate  which  Welch  acquired  in  the 
premises  under  the  former  Act,  it  confirmed 
and  enlarged  that  already  granted,  by  turning 
a  qualified  power  of  alienation  into  an  absolute 
one.  It  was  a  new  and  additional  gift  to  the 
one  already  made  by  virtue  of  the  Act  of  1802; 
or,  in  other  words,  a  release  by  the  donor  to 
the  donee,  of  a  condition  annexed  to  a  previous 
grant. 

*The  power  of  sale  conferred  upon  [*494 
the  trustee  was  not  necessarily  limited  to  the 
lifetime  of  the  cestui  que  trust,  though  the  Act 
of  1802  contemplated  that  a  sale  might  or 
would  be  made  within  that  period.  It  pro- 
vided unqualifiedly,  that  Talraadge  should  dis- 
pose of  the  lot  for  a  price  not  less  than  $2.50 
per  acre,  apply  the  proceeds  to  the  support  of 
Welch  and  his  family,  and  after  his  decease 
pay  the  residue,  if  any,  to  his  legal  representa- 
tives. The  latter  clause  was  intended  merely 
as  a  direction  for  the  disposition  of  the  pro- 
ceeds after  the  death  of  Welch,  but  in  no 
respect  conflicts  with  or  limits  the  power  to 
sell,  which  is  broadly  given.  It  is  entirely  con- 
sistent with  the  continuance  of  that  power  aft- 
er this  period,  if  not  before  executed.  We  held, 
when  this  case  was  formerly  before  us,  21 
Wend.,  147,  it  then  appearing  that  the  trust 
had  not  been  executed,  that  after  the  death  of 
Welch,  inasmuch  as  the  estate  was  intended 
exclusively  for  his  benefit  and  belonged  to  his 
legal  representatives,  it  became  a  mere  nomi- 
nal trust  which  was  executed  in  the  cestui  que 
trust  under  the  47th  section  of  1  R.  S.,  722,  2d 
ed.  But  as  the  trust  now  appears  to  have  been 
carried  into  effect  in  1808  by  the  trustee,  this 
statute  has  nothing  to  do  with  it.  We  remarked 
there,  that  "no  sale  was  contemplated  after 
the  death  of  John  Welch."  It  would  have 
been  more  accurate,  perhaps,  if  we  had  said, 
the  Act  contemplated  that  a  sale  would  take 
place  before  his  death.  The  provision  as  to  the 
proceeds  after  his  death,  rather  looked  to  a 
sale  in  any  event  by  the  trustee.  Besides,  the 
grant  to  Talmadge  was  in  trust  for  Welch  his 
heirs  and  assigns,  for  the  support  of  himself 
and  his  family  ;  and  therefore,  in  terms,  ex- 
tends beyond  the  period  of  the  lifetime  of  the 
former.  This  being  coupled  with  a  general 
power  of  sale,  there  can  be  no  doubt.  I  think, 
that  the  deed  to  Nicholson,  after  the  death  of 
Welch,  was  a  valid  execution  of  the  trust. 

As  to  the  position  that  the  grant  became  void 
on  account  of  the  failure  to  perform  the  con- 
dition subsequent,  viz. :  to  make  the  settlement 
within  seven  years;  if  admitted,  it  would  only 
show  that  neither  the  plaintiff  nor  defendant 
*had  any  title  to  the  lot,  and  that  it  [*495 
might  become  re-invested  in  the  State.  But 
the  State  must  take  advantage  of  this  forfeit- 
ure, if  any  one,  according  to  the  well  settled 
rule  of  law.  1  Shep.  Touch.,  Prest.  ed.,  278, 
it  seq.  It  is  said,  however,  that  the  condition 
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was  carried  into  the  deed  to  Nicholson,  and 
that  the  heir  of  the  cestui  que  trust  may  enter 
and  avoid  it  for  the  breach.  There  are  twoan 
swers,  I  think,  to  this  view.  The  deed  to 
Nicholson  recited  the  Act  of  1802,  and  the  pat- 
ent in  pursuance  thereof,  and  conveyed  the 
premises,  in  effect,  subject  to  the  condition 
contained  in  the  previous  grant  from  the  State; 
leaving,  therefore,  the  question  arising  out  of 
it,  between  the  state  and  grantee.  This,  it  ap 
pears  to  me.  is  the  fair  import  and  legal  effect 
of  the  clause,  when  taken  in  connection  with 
the  other  parts  of  the  conveyance.  And,  even 
assuming  that  the  trust  were  a  nominal  one  in 
the  event  of  no  sale  by  the  trustee,  so  as  to  be- 
come executed  in  the  cestui  qv-e  trust  in  1830, 
under  1  R.  SM  722,  sec.  47,  2d  ed.;  yet,  as  the 
trustee  did  in  fact  convey,  until  he  or  his  heirs 
enter  for  breach  of  the  condition  subsequent 
and  become  thereby  re-invested  with  the  es- 
tate, the  section  cannot  operate.  Till  then, the 
estate  remains  in  the  grantee,  and  only  a  right 
of  action  exists  in  the  heirs  of  Talmadge,  who 
are  the  parties  entitled  to  enter ;  1  Shep. 
Touch..  285,  Prest.  ed.,  unless  we  hold  that 
the  47th  section  of  the  statute  above  referred 
to,  has  the  effect  to  transfer  this  to  the  cestui 
que  trust,  which  I  think  cannot  be  maintained. 
New  trial  granted. 

Cited  in-5  Trans.  App.,  164;  12  Barb..  462;  20  Barb., 
463. 


496*]        *SEELEY,  Admrx.,  etc.. 

v. 
SEELEY  ET  AL.,  Admrs.,  etc. 

Assignee  of    Chose   in    Action — When    Action 
Maintained  in  Name  of. 

A  suit  cannot  be  maintained  under  the  Statute,  2 
R.  S.,  274,  sec.  5,  2d  ed.,  in  the  name  of  an  assignee  of 
a  chose  in  action,  unless  it  appear  that  the  assignor 
is  dead. 

Accordingly,  in  an  action  in  the  name  of  an  as- 
signee upon  a  promissory  note  not  negotiable,  al- 
leged to  have  been  given  to  S.  who  died  in  Conn, 
leaving  a  will,  the  note  having  been  afterwards  as- 
signed by  his  executor  appointed  in  that  State; 
held,  that  the  declaration  was  defective  in  not  aver- 
ring the  death  of  the  executor. 

Tin-  assignor  contemplated  by  the  statute,  is  the 
payee  or  obligee  of  the  chose  in  action,  or,  in  case 
the  assignment  be  made  by  his  executor  or  admin- 
istrator, then  the  latter ;  but  not  any  intermediate 
party  who  may  have  occupied  the  relation  of  as- 
signor. 

Citationa-Laws,  1835,  p.  229;  2  K.  S.,  274,  sec.  5, 2d 
ed. 

TVEMURRER  to  declaration.  The  action 
jJ  was  assumpsit  upon  three  promissory  notes 
not  negotiable,  made  by  Abijah  Seeley,  the 
defendants'  intestate,  and  payable  to  Samuel 
Seeley.  The  fourth  count  of  the  declaration 
averred,  that  after  the  giving  of  the  notes,  to 
wit:  February  1,  1833,  the  said  Samuel  Seeley 
died  in  the  State  of  Connecticut,  leaving  a  will, 
by  which  one  Sterling  was  appointed  his  sole 
executor,  to  whom  letters  testamentary  were 
issued  in  that  State.  It  then  averred  an  as- 
signment of  the  notes  in  question  by  Sterling 
to  Isaac  Seeley,  the  plaintiff's  intestate,  in  his 
lifetime,  to  wit:  January  1,  1836:  "By  means 
whereof,  and  by  force  of  the  statute  entitled 
'An  Act  Relative  to  Voluntary  Assignments 
of  Chosesin  Action,'  passed  May  2, 1835,  there 
482 


being  no  executor  or  administrator  of  the  es- 
tate of  the  said  Samuel  Seeley  appointed  and 
qualified  to  act  in  the  State  of  N.  Y.,  and  the 
said  Sterling  having  no  interest  in  the  said 
notes,  an  action  hath  accrued  to  the  plaintiff, 
administratrix  as  aforesaid  of  Isaac  Seeley  de- 
ceased, assignee  as  aforesaid,  to  ask,  demand, 
etc..  of  the  defendants,  administrators,  etc., 
the  several  sums  of  money  due  upon  the  said 
notes,  etc."  The  defendants  demurred  to  this 
count,  and  the  plaintiff  joined  in  demurrer. 
*Mr.S.C.  Johnson,  for  defendants.  [*49 7 
Mr.  A.  J.  Parker,  for  plaintiff. 

By  the  Court,  Nelson,  Ch.  J.  The  only  ma- 
terial question  arising  upon  the  demurrer  is, 
whether  the  plaintiffs  have  brought  their  case 
within  the  Act  of  1835,  Sess.  L.,  1835,  p.  229; 
see,  2  R.  S.,  274,  sec.  5,  2d  ed.,  which  enacts, 
that  the  assignee  for  a  valuable  consideration 
of  any  bond,  note  or  other  chose  in  action, 
which  has  been  assigned,  if  the  assignor  be 
dead  and  there  be  no  executors  or  administra- 
tors appointed  upon  his  estate,  or  if  they  have 
no  interest  in  the  thing  so  assigned,  or  shall 
refuse  to  prosecute,  may  sue  and  recover  in  his 
own  name  upon  such  bond,  note  or  chose  in 
action;  and  then  provides  that  the  defendant, 
until  notice  of  the  assignment,  may  avail  him- 
self of  any  defense  that  he  might  have  had  if 
the  suit  had  been  brought  in  the  name  of  the 
assignor. 

The  radical  defect  in  the  declaration  is  that 
Sterling,  the  assignor,  for  aught  that  appears, 
is  alive.  He  assigned  the  notes  to  1.  Seeley, 
and  was,  at  the  time,  the  holder  and  owner  of 
them,  and  as  such  was  competent  to  transfer 
them  as  effectually  as  if  assigned  by  the  payee 
in  his  lifetime.  Being  executor,  he  stood  in 
the  place  of  his  testator.  But  the  death  of  the 
assignor  is  one  of  the  conditions  upon  the  hap- 
pening of  which  the  suit  is  authorized  to  be 
brought  in  the  name  of  the  assignee,  and  that 
is  not  shown.  It  is  true  that  Sterling,  for  the 
purposes  of  collecting  the  assets  of  the  estate, 
is  not  regarded  here  as  an  executor  by  virtue 
of  his  appointment  in  Conn. :  but  that  is  no  rea- 
son for  allowing  the  suit  to  be  maintained  in 
the  name  of  the  assignee.  The  only  ground 
recognized  by  the  statute  on  which  this  can  be 
done,  is  the  death  of  the  assignor. 

The  counsel  for  the  plaintiff  sought  to  bring 
the  case  within  the  Act,  by  maintaining  that  the 
assignment  must  be  regarded,  in  legal  effect, 
as  made  by  the  payee  of  the  notes;  but  no  such 
construction  can  be  given  to  the  Act;  and  be- 
side, *the  argument  involves  the  ab-  [*498 
surdity  of  assuming  that  an  assignment  may 
be  made  by  a  dead  man. 

It  was  also  insisted,  should  the  suit  be  held 
not  maintainable  by  the  assignee  in  this  case 
till  the  death  of  Sterling,  that  if  the  instrument 
had  passed  through  the  hands  of  several  as- 
signees, no  suit  could  be  maintained  till  the 
death  of  all  of  them;  or,  at  least,  till  the  death 
of  the  last  assignee.  But  I  do  not  perceive  that 
this  consequence  necessarily  follows;  for  Ster- 
ling stands,  to  all  intents  and  purposes  as  it 
respects  this  question,  in  the  place  of  the 
payee.  His  assignment  is  the  assignment  of 
the  payee.  Being  executor  of  the  payee,  he  is 
in  law  the  payee  assignor.  I  concede,  that  the 
party  standing  in  this  relation  to  the  instru- 
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ment,  is  the  one  whose  death  is  contemplated; 
and  that  the  death  of  an  intermediate  party 
would  not  bring  the  case  within  the  Act.  Be- 
fore the  Act,  the  suit  could  only  be  brought  in 
the  name  of  the  payee  or  obligee  of  the  chose 
in  action;  and  it  was  in  consequence  of  an  in- 
ability to  use  his  name,  by  reason  of  his  death, 
that  the  statute  allowed  a  suit  to  be  brought 
in  the  name  of  the  assignee.  The  death  of  any 
intermediate  party  standing  in  the  relation  of 
assignor,  would  not  bring  the  case  within  the 
reason  or  meaning  of  the  statute. 

There  is  no  difficulty  in  enforcing  the  col- 
lection of  these  notes.  The  case  stands  upon 
the  law  as  it  has  always  existed  in  this  State. 
The  executor,  or  any  other  person,  may  take 
out  letters  of  administration  here  upon  the  es- 
tate of  the  payee,  and  then  his  remedy,  so  far 
as  respects  title,  is  complete. 

There  must  be  judgment  for  the  defendants 
on  the  demurrer,  with  leave  to  amend  on  the 
usual  terms. 

Ordered  accordingly. 

Cited  in— 16  Barb..  584 :  12  How.  Pr.,  164 ;  3  Abb. 
Pr.,  95 ;  24  Am.  Kep..  538 ;  4«  Md.,  604. 


499*]    *W.  &  J.  J.  ROCKWELL 

v. 
CHARLES,  Impleaded,  etc. 

Negotiable  Paper — Action  by  Bona  Fide  Holder 
— Illegality  of  Consideration,  No  Defense — Note 
of  Municipal  Corporation — Issued  in  Viola- 
tion of  Charter. 

Illegality  of  consideration  of  a  bill  or  note  is  no 
defense  to  an  action  by  a  bona  fide  holder  without 
notice  who  received  it  before  maturity  and  in  the 
usual  course  of  trade,  unless  the  paper  be  express- 
ly declared  void  by  statute. 

Accordingly,  held,  that  a  promissory  note  given 
for  the  loan  of  bills  or  notes  issued  by  the  City  of 
Rochester,  without  authority  and  in  violation  of  its 
charter,  was  valid  in  the  hands  of  a  bona  Me  holder 
who  received  it  before  due  and  without  notice. 

The  loaning  of  bills  or  notes  issued  by  the  cor- 
poration of  a  city  is  not  illegal  or  necessarily  im- 
moral, unless  the  circulation  of  them  be  prohibited 
by  law. 

In  an  action  by  a  bona  fide  indorsee  upon  a  prom- 
issory note  given  for  the  loan  of  bills  or  notes  issued 
by  a  city  corporation  at  their  nominal  value,  but 
which  were  from  3  to  5  per  cent,  belo.wpar :  the  bor- 
rower having  declared  when  the  loan  was  made, 
that  this  corporation  paper  would  answer  his  pur- 
pose as  well  as  current  money;  held,  that  the  judge's 
refusal  to  charge  the  jury,  as  matter  of  law,  that 
the  note  in  question  was  usurious,  was  right ;  but, 
8em/)Je,  he  should  have  submitted  the  point  to  the 
jury  as  a  question  of  fact,  had  he  been  requested  so 
to  do. 

Citations— Chit.  Bills.  115.  116.  9th  Am.  from  8th 
Lond.  ed.;  Chit.,  Jr.,  100:  3  B.  &  Aid.,  10;  6  Wend.,  615. 

A  SSUMPSIT,  tried  at  the  Monroe  Circuit,  in 
A  September,  1840,  before  Willard,  C.  Judge. 
The  action  was  on  a  promissory  note  for 
$181.86,  dated  February  27,  1840.  made  by 
Charles,  and  payable  to  the  order  of  Boswell, 
by  whom  it  was  indorsed,  at  the  Bank  of  Mon- 
roe, March  14,  then  next.  The  evidence  given 
at  the  trial  disclosed  the  following  facts:  ,Bos- 


NOTE.— Negotiable  paper— Illegality  of  considera- 
tion—When inquired  into— When  a  defense.  See, 
Baker  v.  Arnold,  3  Cai.,  279  note. 

Usury.  For  full  discussion  of  subject,  see.  notes 
referred  to  in  note  to  Sizer  v.  Miller.  1  Hill,  227. 
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well  loaned  Charles  $800  in  bills  or  notes  of 
the  Corporation  of  the  City  of  Rochester,  on 
his  promissory  note  of  that  amount,  at  sixty 
days,  payable  in  current  money.  A  part  of 
this  note  was  paid,  and  the  note  in  question 
given  for  the  balance.  At  the  time  of  the  ex- 
ecution of  the  first  as  well  as  the  last  note,  the 
corporation  bills  were  at  a  discount  of  from  3 
to  5  per  cent.;  but  Charles  said,  when  the  loan 
was  made,  that  they  would  answer  his  purpose 
as  well  as  current  money.  The  note  in  ques- 
tion was  passed  to  the  plaintiffs  in  the  usual 
course  of  business,  before  due,  and  for  a  full 
consideration.  The  defendant's  counsel  re- 
quested the  judge  to  charge:  1.  That  the  note 
was  *usurious;  2.  That  it  was  void,  f*5OO 
having  been  given  for  notes  issued  by  the  City 
of  Rochester  without  authority,  and  which 
could  not  be  enforced  against  the  Corporation. 
The  judge  declined  so  to  charge,  and  the  de- 
fendant, excepted.  Verdict  for  the  plaintiffs. 
The  defendant  now  moved  for  a  new  trial  on 
a  case. 

Mr.  H.  Gay,  for  defendant. 

Mr.  C.  M.  Lee,  for  plaintiffs. 

By  the  Court,  Nelson,  Ch.  J.  Whether  the 
notes  of  the  City  of  Rochester,  which  formed 
the  consideration  of  the  loan  for  which  the 
note  in  question  was  given,  were  issued  for 
circulation  as  money,  does  not  distinctly  ap- 
pear. It  is  alleged  that  they  were  issued  with- 
out authority,  and  in  violation  of  the  city 
charter  ;  and  the  question  is,  whether,  assum- 
ing this  to  be  so,  the  plaintiffs,  who  are  bona 
fide  holders  for  value,  are  entitled  to  recover. 

I  shall  not  stop  to  examine  the  question  as  to 
the  validity  of  the  city  notes,  and  whether  or 
not  they  might  have  been  collected  of  the  Cor- 
poration ;  for  no  rule  of  commercial  law  is 
better  settled,  or  more  rigidly  adhered  to,  than 
that  the  illegality  of  consideration  of  a  bill  or 
note  will  not  invalidate  it  in  the  hands  of  a 
bona  fide  holder  if  taken  in  the  usual  course  of 
trade,  unless  made  void  by  statute.  Mr.  Chitty 
says:  "In  those  cases  in  which  the  Legisla- 
ture has  declared  that  the  illegality  of  the  con- 
tract or  consideration  shall  make  the  security, 
whether  bill  or  note,  void  (enumerating several 
cases),  the  defendant  may  insist  on  such  ille- 
gality, though  the  plaintiff,  or  some  party  be- 
tween him  and  the  defendant,  took  the  bill 
bona  fide  and  gave  a  valuable  consideration  for 
it."  "  But  unless  it  has  been  so  expressly  de- 
clared by  the  Legislature,  illegality  of  consid- 
eration will  be  no  defense  in  an  action  at  the 
suit  of  a  bona  fide  bo\der,  without  notice  of  the 
illegality,  unless  he  obtained  the  bill  after  it 
became  due."  Chit,  Bills,  115,  116,  9th  Am. 
from  8th  Lond.  ed. ;  Chit,,  Jr.,  100;  Broughton 
*v.  Manchester  Water-  Works  Co.,  3  B.  &  [*5O1 
Aid.,  10,  per  Holroyd,  J.  The  rule  is  the  same 
in  this  State.  Vallett  v.  Parker,  6  Wend.,  615. 

In  this  case  there  was  no  illegality  shown 
between  the  original  parties  to  the  note.  There 
is  no  law,  either  statute  or  common,  which 
forbids  the  holder  of  corporation  notes  like 
those  in  question,  from  parting  with  them. 
They  may  have  been  void  and  of  no  value,  and 
thus  have  afforded  no  consideration  for  the 
paper  received  ;  but  we  were  referred  to  no 
law,  nor  am  I  aware  of  any.  that  characterizes 
the  act  of  loaning  them  as  illegal,  or  even  nec- 
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essarily  immoral,  and  both  parties  may  have 
•up  posed  the  notes  valid  and  binding  upon  the 
city.  In  order  to  establish  illegality,  the  coun- 
sel should  have  produced  some  law  prohibiting 
the  circulation  of  these  notes  ;  and  even  then, 
as  we  have  seen,  the  note  in  question  would 
have  been  good  in  the  hands  of  the  plaintiff, 
unless  that  Taw  expressly  declared  the  security 
taken  to  be  void. 

The  learned  judge  was  also  right  in  refusing 
to  charge  the  jury  that,  as  matter  of  law,  the 
note  was  void  on  the  ground  of  usury.  Per- 
haps he  might  have  been  bound  to  put  the 
point  to  them  as  a  question  of  fact,  if  he  had 
been  requested  to  do  so  ;  but  the  weight  of  the 
proof  was  decidedly  with  the  plaintiffs.  It  is 
true  the  city  notes  were  from  8  to  5  per  cent, 
below  par ;  but  the  defendant  sought  the  ac- 
commodation on  the  ground  that  they  would 
answer  his  purposes  the  same  as  current  funds. 
Indeed,  the  whole  case  negatives  any  intent  on 
th«  part  of  the  lender  to  gain  a  usurious  ad- 
vantage in  the  transaction. 

New  trial  denied. 

Cited  in-71  N.  Y.,  439  (27  Am.  Rep.,  71) ;  41  Barb., 
38 ;  4  T.  &  C.,  121 ;  46  How.  Pr.,  388 ;  14  Mich.,  291. 


5O2*]      *HURD  v.  PENDRIGH. 

Deposition*  Taken  on  Commission — Officer's  Di- 
rections Irregularly  Indorsed — Evidence — Ac- 
tion against  Common  Carrier — Admission  of 
Defendant. 

It  is  no  objection  to  receiving  in  evidence  deposi- 
tions taken  on  commission,  that  the  officer's  direc- 
tion of  the  manner  in  which  the  commission  should 
be  returned,  was  indorsed  on  the  interrogatories  an- 
nexed, instead  of  being  indorsed  on  the  commission 
itself. 

Where,  in  an  action  on  the  case  for  the  value  of 
goods  lost  by  a  common  carrier,  it  appeared  that 
after  the  commencement  of  the  suit,  the  defendant 
agreed,  if  the  plaintiff  would  swear  to  a  bill  of  the 
articles  lost  he  would  pay  for  them :  held,  that  the 
agreement  was  an  admission  of  the  defendant's  li- 
ability, and  that  an  affidavit  of  the  plaintiff  made  in 
pursuance  of  such  agreement  might  be  received  as 
evidence  of  the  amount  of  his  demand. 

Citations— 2  R.  8..  315,  sec.  23, 2d  ed.:  18  Johns..  337. 

TERROR  to  the  Schenectady  C.  P.  Pendrigh 
JL!  sued  Kurd  before  a  justice  of  the  peace, 
and  declared  in  case  for  the  value  of  certain 
goods  alleged  to  have  been  delivered  to  the  de 
fendant  as  a  common  carrier  to  be  transported 
from  Buffalo  to  Scheuectady,  but  which  were 
lost  upon  their  passage.  Issue  being  joined  and 
the  cause  tried,  the  justice  gave  judgment  for 
the  plaintiff  for  $51.50,  from  which  the  de- 
fendant appealed  to  the  C.  P.  On  the  trial  in 
that  court,  the  only  questions  raided  were 
these  :  1.  The  plaintiff  offered  in  evidence  the 
depositions  of  certain  witnesses  taken  under  a 
commission  issued  to  the  State  of  Michigan. 
The  defendant  objected,  on  the  ground  that 
the  officer's  direction  of  the  manner  in  which 
the  commission  should  be  returned,  was  in- 
dorsed on  the  interrogatories  which  were  an- 
nexed to  the  commission,  and  not  on  the  com- 
mission itself,  as  required  by  2  R.  8..  815,  sec. 
28,  2d  ed.  The  court  overruled  the  objection, 
and  the  defendant  excepted.  2.  It  appeared  in 
evidence  that,  while  the  cause  was  pending  in 
the  justice's  court,  the  defendant  agreed  that 
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if  the  plaintiff  would  swear  to  a  bill  of  the  ar- 
ticles lost,  he  would  pay  for  them  ;  and  that  an 
affidavit  was  accordingly  made  which  was  used 
in  evidence  on  the  trial  before  the  justice  with- 
out objection.  This  affidavit  was  offered  in  ev- 
idence on  the  trial  in  the  C.  P.,  but  its  intro- 
duction *was  objected  to  by  the  de-  f*5O3 
fendant.  The  court  overruled  the  objection 
and  received  the  evidence,  to  which  the  de- 
fendant excepted.  A  verdict  and  judgment 
having  been  rendered  for  the  plaintiff,  the  de- 
fendant sued  out  a  writ  of  error. 

Mr.  T.  W.  Harman,  for  plaintiff  in  error. 

Mr.  A.  C.  Gibson,  for  defendant  in  error. 

By  the  Court.  Nelson,  Ch.  J.  It  is  provided 
by  statute,  2  R.  8.,  315,  sec.  23,  2d  ed.,  that 
the  officer  settling  the  interrogatories  shall  an- 
nex them  to  the  commission,  and  that  "  upon 
the  commission,  he  shall  direct  the  manner  ID 
which  it  shall  be  returned,"  etc.  When  an- 
nexed, the  interrogatories  form  a  part  of  the 
commission  ;  for  they  are  essential  to  the  ex- 
ecution and  return,  and  without  them  the  com- 
mission would  be  entirely  useless.  The  direc- 
tion, in  this  case,  therefore,  was  fairly  within 
the  sense  and  meaning  of  the  statute.  The  term 
"commission,"  in  the  connection  in  which  it 
is  used  in  that  part  of  the  section  above  quoted, 
and  in  the  general  sense  of  the  statute,  in- 
cludes both  the  commission  and  interrogato- 
ries. 

The  affidavit  was  properly  received  in  con- 
nection with  the  defendant's  agreement,  as  ev- 
idence of  his  own  view  of  the  justice  of  the 
plaintiff's  claim.  Taking  the  whole  together, 
it  amounted  to  an  admission  that  the  plaintiff 
was  entitled  to  recover  the  value  of  the  goods 
sworn  to.  Indeed,  if  the  plaintiff  had  discon- 
tinued this  suit  and  commenced  an  action  of 
assumpsit  predicated  upon  this  promise,  the  af- 
fidavit would  have  afforded  a  valid  and  bind- 
ing consideration,  according  to  the  case  of 
Brooks  v.  Ball,  18  Johns.,  837  ;  and  if  this  be 
so,  surely  it  was  properly  received  in  evidence 
to  show  the  extent  of  the  defendant's  conceded 
liability— a  matter  directly  involved  in  the  ac- 
tion as  laid.  The  affidavit  fixed  the  amount 
which  the  defendant  had  agreed  to  pay,  and 
was,  therefore,  pertinent  and  material  upon 
the  measure  of  damages  by  which  the  jury 
were  to  be  governed  in  *determininc  P6O4- 
the  sum  which  the  plaintiff  was  entitled  to  re- 
cover. The  verdict  was  clearly  right,  and  the 
judgment  of  the  court  below  should  be  af- 
firmed. 

Judgment  affirmed. 

Disapproved— 20  N.  Y.,  136. 

Cited  ln-25  Barb.,  277 :  27  Barb.,  241 :  11  Minn.,  334. 


CHAMBERLIN  ET  AL.  v.  GRAVES. 

Action  in  Justice  Court — Pleading. 

If  no  demurrer  be  interposed  to  pleadings  in  a 
justice's  court,  they  are  to  be  construed  liberally  in 
reference  to  the  known  legal  principles  at  which  the 
pleader  obviously  aimed. 

Accordingly,  in  an  action  before  a  justice  upon  a 
promissory  note  given  to  secure  the  rent  reserved  in 
i  lease  containing  a  covenant  to  defend  the  lessee 
in  the  possession,  etc.,  a  plea  averring  a  want  of  title 
on  the  part  of  the  lessor  at  the  time  of  the  leasing, 
and  that  the  title  was  in  one  S.,  who  took  possession 
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of  the  premises  by  virtue  thereof,  and  lawfully  pre- 
vented the  tenant  from  enjoying  the  same,  was  re- 
garded as  a  plea  of  legal  eviction  of  the  tenant  by  b. 
under  paramount  title ;  and  the  replication  being 
that  the  tenant  was  not  prevented  from  enjoying 
the  premises  during  the  term,  held,  that  a  mere  forc- 
ible dispossession  of  the  tenant  by  S.  in  virtue  of 
his  better  title,  or  a  voluntary  surrender  of  posses- 
sion to  S.  upon  ascertaining  that  his  title  was  para- 
mount, would  not  support  the  issue  on  the  defend- 
ant's part. 

Citations-2  Wend.,  563;  7  Wend.,  281, 285;  12  Wend.. 
475 ;  Tidd,  830. 

ERROR  to  the  Ontario  C.  P.  Graves  sued 
the  plaintiffs  in  error  before  a  justice  of 
the  peace,  and  declared  upon  a  promissory 
note  payable  to  Samuel  Case  or  bearer  for  $45. 
dated  April  15,  1833.  The  defendants  pleaded 
that  the  note  was  given  by  them  to  secure  the 
payment  of  rent  reserved  in  a  lease  bearing 
even  date  therewith,  executed  to  the  defend- 
ant, Chamberlin,  by  Case,  the  payee  of  the  note; 
that  by  the  lease  Case  let  to  Chamberlin,  for 
one  year,  a  certain  farm  in  Canandaigua,  and 
covenanted  to  deliver  possession  of  the  same 
to  him  free  of  all  incumbrances,  and  to  defend 
him  in  the  possession  thereof  against  all  persons 
lawfully  claiming  the  same  ;  that  when  said 
lease  was  executed,  the  title  of  the  farm  was 
in  one  Seymour,  who  took  possession  of  the 
same  by  virtue  of  his  title,  and  lawfully  pre 
vented  Chamberlin  from  enjoying  the  same 
5O5*]  *during  the  said  term,  by  means 
whereof  the  consideration  of  the  note  had 
failed  ;  and  that  it  was  transferred  by  Case 
after  it  fell  due.  The  plaintiff  replied,  that 
Chamberlin  was  not  prevented  from  enjoying 
the  premises  during  the  said  term.  The  justice 
rendered  judgment  for  the  plaintiff,  and  the 
defendants  appealed  to  the  C.  P.  On  the  trial 
in  that  court,  it  appeared  that  Chamberlin  went 
into  possession  of  the  farm  under  the  lease,  and 
continued  to  occupy  it  as  lessee  of  Case  till 
July,  1833,  when  he  voluntarily  surrendered 
possession  to  Seymour  on  being  served  with  a 
written  notice  to  quit.  It  further  appeared 
that  Seymour  was  the  owner  of  the  farm  and 
had  the  right  of  possession,  and  that  the  only 
claim  of  title  which  Case  ever  had  was  derived 
from  a  contract  to  purchase  the  farm  of  Sey- 
mour, executed  in  March,  1832,  but  which  had 
been  forfeited  by  the  omission  on  the  part  of 
Case  to  pay  according  to  its  terms. 

The  court  charged  the  jury,  that  the  ques- 
tion presented  upon  the  issue  was,  whether 
the  tenant  had  been  lawfully  evicted  by  Sey- 
mour from  the  possession  of  the  premises;  that, 
in  order  to  sustain  the  plea,  it  was  necessary  to 
show  a  breach  of  the  covenant  of  warranty 
contained  in  the  lease1  from  Case,  by  proving 
an  eviction  in  due  course  of  law;  and  that  until 
such  an  eviction  was  shown,  a  defense  under 
the  pleadings  could  not  be  made  out.  The 
defendants  excepted  to  the  charge,  and  the 
jury  found  a  verdict  for  the  plaintiff  for  the 
amount  of  the  note  and  interest,  $58.94.  After 
judgment,  the  defendants  sued  out  a  writ  of 
error. 

Mr.  W.  Hubbell,  for  the  plaintiffs  in  error, 
insisted  that,  to  support  the  issue,  it  was  not 
necessary  to  show  an  eviction  by  legal  pro- 
ceedings. The  plea  does  not  aver  that  any  such 
proceedings  were  had,  but  simply  alleges  that 
Seymour  prevented  Chamberlin  from  holding 
the  farm  during  the  term  specified  in  the  lease; 
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and  upon  this  allegation  alone  the  detendant 
took  issue.  He  cited  Hamilton?.  Cutts,  4Mass., 
349,  and  Stone  v.  Hooker.  9  Cow.,  154. 

*Mr.  A.  Worden,  for  defendant  in  [*5O6 


By  the  Court,  Nelson,  Oh.  J.  The  counsel 
for  the  plaintiff  in  error  seeks  to  distinguish 
this  case  from  numerous  others  in  this  court 
which  determine  that  a  breach  of  the  covenant 
of  warranty  can  be  proved  only  by  an  eviction 
in  due  course  of  law  (see  Lansing  v.  Van  Al- 
ntyne,  2  Wend.,  563,  n. ;  Webb  v.  Alexander,  7 
Wend.,  281,  285)  on  the  ground  that  the  issue 
here  joined  does  not  call  for  any  such  proof. 
The  plea  avers  title  in  Seymour  at  the  time  of 
the  execution  of  the  lease,  which  is  not  denied; 
it  also  avers  that  by  virtue  of  such  title,  he  took 
possession  of  the  premises,  and  lawfully  pre- 
vented the  lessee  from  the  enjoyment  of  them; 
this  is  denied  by  the  replication. 

It  is  said,  that  inasmuch  as  the  plea  does  not 
aver  that  the  tenant  was  evicted  by  legal  pro- 
ceedings, proof  of  that  character  was  not  re- 
quired by  the  issue;  that  the  evidence  as  given 
clearly  established  the  right  of  Seymour  to  the 
possession  as  against  the  lessor  at  the  time  of 
the  execution  of  the  lease,  and  that  the  subse- 
quent entry  of  the  former  fully  made  out  the 
issue  in  favor  of  the  defendants,  namely  :  that 
the  tenant  was  in  fact  lawfully  prevented  from 
the  enjoyment  of  the  premises  during  his  term. 

But  the  argument  is  founded  rather  upon  a 
criticism  of  the  words  and  particular  phrase- 
ology of  the  issue,  than  upon  a  sound  legal  in- 
terpretation of  its  meaning  as  a  whole.  The 
question  is  not,  whether  the  plea  is  drawn  in 
the  technical  and  scientific  language  of  a  good 
pleader  according  to  established  precedents ; 
because,  where  no  demurrer  is  interposed,  such 
accuracy  and  precision  are  not  expected  or  ex- 
acted in  justices'  courts(a);  but  what  is  the  good 
sense  and  fair  import  of  it,  construed  with  ref- 
erence to  the  known  legal  principles  at  which 
it  obviously  enough  aimed.  In  this  respect, 
we  cannot  help  seeing  that  it  is  an  informal, 
*untechnical  plea  of  a  legal  eviction  of  [*5O7 
the  tenant  by  Seymour  under  paramount  title; 
and  extending  to  it,  therefore,  the  liberality  with 
which  pleadings  before  justices  are  viewed, 
the  court  below  were  right  in  so  regarding  it, 
and  trying  the  issue  accordingly.  If  the  court 
had  excluded  evidence  of  a  legal  eviction  of- 
fered by  the  defendant  under  this  issue,  on  the 
ground  that  it  was  not  sufficiently  comprehen- 
sive to  embrace  the  proof,  the  decision  would 
have  been  erroneous,  and  a  new  trial  must 
have  been  granted.  Besides,  the  defendants 
would  have  gained  nothing  if  they  had  suc- 
ceeded in  the  views  urged  as  to  the  nature  of 
the  issue  ;  for  it  would  then  have  been  alto- 
gether immaterial,  and  the  plaintiff  entitled  to 
the  judgment  notwithstanding  the  verdict.  If 
the  plea  meant  simply  that  Seymour  entered 
forcibly  upon  the  tenant,  and  dispossessed  him 
by  virtue  of  his  better  title,  or  that  the  tenant 
surrendered  upon  ascertaining  that  it  was  par- 
amount, then  the  issue  presented  no  legal  de- 
fense to  the  payment  of  the  rent  ;  and  bad  it 

(o)  Parties  may.  however,  by  demurrer.insist  upon 
the  same  strictness  in  regard  to  pleadings  in  jus- 
tices' courts  as  are  exacted  in  other  courts.  Van 
Hosen  v.  Van  Alstyne,  3  Wend.,  78 ;  Stone  v.  Case, 
13  Id,.  283. 
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been  admitted,  still  the  court  would  have  been 
bound  to  render  judgment  in  favor  of  the 
plaintiff  upon  the  whole  record.  People  v. 
Haddock,  12  Wend.,  475 ;  Tidd,  880. 

Judgment  affirmed. 

Cited  in— 1  Dcnio,  434 ;  3  Barb.,  611 :  4  Barb..  866. 


TYLER  c.  TILLOTSON. 

Actionfor  Libel— Pleading— Innuendo. 

Where  a  declaration  fora  libel  alleged  that  the 
plaintiff  was  the  editor  of  a  newspaper  called  "  The 
Ogdenebunrh  Times,"  and  that  the  defendant  pub- 
lished of  and  concerning  him  as  editor  of  the  said 
paper,  "  the  following  words:  '  We  shall  from  time 
to  time,  etc.,  notwithstanding  the  denial  of  the  rib- 
ald convict  and  recorded  libeler  who  edits  The 
Times'dneaning  the  plaintiff  .the  editor  of  the  afore- 
said newspaper,  called  '  The  Ogdensburgh  Times ')" 
etc.;  held,  that  the  declaration  was  bad  as  it  con- 
tained no  sufficient  averment  showing  that  the  libel 
referred  to  and  was  intended  to  designate  the 
plaintiff. 

The  office  of  an  innuendo  is  to  point  to  the  intro- 
ductory matter  in  the  declaration,  and  give  the 
meaning  derivable  from  the  averments  there  made; 
but  it  can  neither  add  to  nor  enlarge  the  sense  be- 
yond what  such  averments  will  warrant. 

Citations— 16  Wend..  1 ;  25  Wend.,  621;  4  Bing.,  489; 
2  Saund.  PI.  &  Ev.,  794. 

"HEMURRERto  declaration  for  a  libel.  After 
\J  the  usual  prefatory  matter,  the  first  count 
5O8*]  *in  the  declaration  alleged  that  before 
the  committing  of  the  said  several  grievances 
etc.,  the  plaintiff  pursued  the  occupation  and 
employment  of  editor  of  a  certain  newspaper 
printed  and  published  in  the  Village  of  Ogdens- 
burgh,  called  "  The  Ogdensburgh  Times,"  by 
which  he  acquired  great  gains,  etc.,  and  that 
the  defendant  well  knowing  the  premises,  etc., 
did  falsely,  etc.,  print  and  publish,  and  cause 
to  be  printed  and  published  in  a  certain  other 
newspaper  called  "The  St.  Lawrence  Republi 
can,"  of  and  concerning  the  plaintiff,  and  of 
and  concerning  the  plaintiff  as  editor  of  the  said 
newspaper  called  "The  Ogdensburgh  Times" 
a  certain  false,  scandalous,  and  malicious  libel, 
containing  among  other  things,  the  false, 
etc.,  words  following,  that  is  to  say:  "We 
shall  from  time  to  time  present  some  few  ex- 
tracts from  Webster's  speeches,  in  which,  not- 
withstanding the  denial  of  the  ribald  convict 
and  recorded  libeler  who  edits  the  'Times ' 
(thereby  meaning  the  said  plaintiff,  the  editor 
of  the  aforesaid  newspaper  called  '  The  Og- 
densburgh Times'),  will  fasten,"  etc. — meaning 
thereby  to  charge  that  the  said  plaintiff  was  a 
mean  brutal  wretch,  a  low  base  libeler,  etc.  The 
other  counts  were  the  same  as  the  first,  except 
in  the  meaning  imputed  to  the  libel  by  the  dif 
ferent  innuendoes.  The  defendant  interposed 
a  special  demurrer  to  the  whole  declaration, 
and  the  plaintiff  joined  in  demurrer. 

Mr.  D.  Cady.  for  defendant. 

Mr.  J.  A.  Spencer,  for  plaintiff. 

By  the  Court,  Nelson,  Ch.  J.  It  seems  to 
me  that  the  plaintiff  has  not  put  upon  the  rec- 
ord sufficient  matter  to  show  that  he  was  al- 
luded to  by  the  words  used  in  the  libel.  They 
do  not  necessarily  refer  to  the  editor  of  "  The 
Ogdensburgh  Times,"  and  the  plaintiff  should, 
therefore,  have  further  shown  by  proper  aver- 
ment, that  the  words,  "  who  edits  the  Times," 
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as  used  in  the  libel,  *referred  to  and  [*5O9 
were  intended  to  designate  the  plaintiff,  the 
editor  of  "  The  Ogdensburgh  Times."  As  to 
the  manner  in  which  this  averment  should  be 
made,  see  Miller  v.  Maxwell,  16  Wend.,  9; 
Cromwell  v.  Weed,  25  Id.,  021  ;  Goldstein  v. 
Fos»,  4  Bing.,  489.  In  the  absence  of  such  an 
averment,  it  does  not  necessarily  appear  upon 
the  record  that  the  plaintiff  is  the  person  al- 
luded to  in  the  publication  ;  on  the  contrary, 
the  declaration  shows  that  he  is  not  the  editor 
of  "  The  Times,''  but  of  a  different  paper. 

It  may  well  be.  that  the  plaintiff  is  the  per- 
son alluded  to  in  the  libel,  and  if  this  be  so, 
by  inserting  proper  averments  in  the  declara- 
tion, he  will  probably  be  able  to  prove  it  to  the 
satisfaction  of  a  jury,  from  extraneous  circum- 
stances taken  in  connection  with  the  character 
of  the  article  itself.  But  the  right  of  action 
must  be  certain  and  complete  upon  the  record 
aixl  hence  it  is  indispensable  that  there  be  an 
averment  of  the  kind  already  indicated.  2 
Saund.  PI.  &  Ev.,  794,  and  cases  cited  supra. 

The  innuendo  cannot  help  the  plaintiff  out 
of  the  difficulty,  as  that  can  neither  add  to  nor 
enlarge  the  sense,  beyond  what  is  warranted 
by  the  introductory  matter.  Its  office  is  to 
point  to  such  matter  and  give  the  meaning  de- 
rivable from  the  averments  there  made  and 
nothing  more. 

I  am,  therefore,  of  opinion  that  the  defend- 
ant is  entitled  to  judgment,  with  leave  to  the 
plaintiff  to  amend  on  the  usual  terms. 

Ordered  accordingly. 


*HOTCHKISS  v.  OLIPHANT.  [*51O 

Libel — Publication  in  Interrogatory  Form — Re- 
publication  from  Another  Paper — Evidence — 
Subsequent  Publications. 

A  publication  was  in  the  interrogatory  form.thus: 
Is  M.  H..  the  gentleman  who  wrote,  etc.,  the  indi- 
vidual who  broke  jail  while  confined  on  a  charge  of 
forgery?  Held,  libelous,  as  imputing  to  M.  H.the 
crime  of  forgery,  and  of  breaking  jail  while  con- 
fined on  suspicion  of  the  off*  nse. 

It  is  no  defense  to  an  action  against  the  editor  of 
a  newspaper  for  publishing  a  libel,  that  he  copied 
the  article  from  another  paper,  expressing  bis  dis- 
belief of  some  of  the  allegations  contained  in  it,but 
saying  nothing  in  affirmance  or  denial  of  the  libel- 
ous charges. 

An  action  lies  against  the  editor  of  a  newspaper 
for  republishing  a  libelous  article  from  another 
journal,  though  ne  quote  his  authority ;  and  this, 
without  showing  express  malice. 

In  such  action  it  is  not  competent  for  the  defend- 
ant to  read  in  evidence  an  article  published  in  an- 
other newspaper  with  which  the  plaintiff  had  no  ap- 
parent or  real  connection,  even  though  the  com- 
mentaries of  the  editor  upon  the  libel  in  question 
purport  to  be  an  answer  to  it. 

A  subsequent  publication  by  the  defendant,  con- 
taining a  full  and  unqualified  retraction  of  the  li- 
belous charges,  may  be  given  in  evidence  in  miti- 
gation of  damages.  Senate. 

Otherwise  of  a  subsequent  publication  in  itself  li- 
belous. evincing  no  disposition  to  recant  or  disavow 
the  offensive  cnarges  in  the  first  article,  but  at- 
tempting merely  to  construe  it  in  a  different  sense 
from  that  fairly  imputable  to  it. 

Citations— 10  Johns..  447.  450;  4  Wend.,  659;  8 
Wend.,  602. 

LIBEL,  tried  at  the  Oswego  Circuit,  before 
Gridley,  C.  Judge.  Theaction  was  brought 
for  the  publication  by  the  defendant  of  an  ar- 
ticle in  these  words: 
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"  The  Chicago  American  asks  the  follow- 
ing: 'Is  Miles  Hotchkiss,  Esq.,  the  gentleman 
who  wrote  to  General  Harrison  in  behalf  of 
the  Oswego  Association,  the  individual  who 
broke  jail  at  Albany  in  the  State  of  New  York 
while  confined  there  on  a  charge  of  forgery  ? 
Does  he  now  keep  a  ball  alley  and  a  loafer  gro- 
cery at  Oswego  ?  There  are  persons  in  Chica- 
go who  know  a  Mr.  Miles  Hotchkiss  who  an- 
swers the  above  description.  A  Miles  Hotchkiss 
has  just  been  appointed  by  Mr.  Van  Buren  re- 
ceiver of  public  money  at  Kaskaskia,  Illinois. 
A  characteristic  federal  appointment.  Madi 
sonian.'  (For  ourselves,  we  do  not  believe  it  is 
511*]  *Miles  Hotchkiss  of  this  village  who 
has  received  the  appointment;  for  corrupt  as 
we  view  the  Executive,  we  can  hardly  think 
Van  Buren  would  risk  the  throw!  Still,  The 
Herald  insinuates  differently,  and  pronounces 
it  an  '  excellent  appointment,'  and  exultingly 
inquires  '  how  much  better  is  the  whig  dandy 
who  plays  ten  pins,  than  the  man  who  keeps 
the  alley  ?')" 

On  the  trial  the  publication  of  the  article  by 
the  defendant  .in  a  newspaper  called  "The 
Oswego  County  Whig,"  of  which  he  was  ed- 
itor was  proved;  and  evidence  given  tending 
to  show  that  it  referred  to  the  plaintiff.  The 
plaintiff  then  rested,  and  the  defendant  moved 
for  a  nonsuit  on  the  ground  that  the  article 
was  not  libelous  ;  and  that  the  plantiff  had 
counted  upon  it  as  imputing  that  he  had  been 
guilty  of  forgery,  and  of  breaking  jail  while 
confined  on  the  charge,  whereas  the  article  in 
question,  taken  altogether  would  bear  no  such 
construction,  but  on  the  contrary,  negatived 
any  such  idea.  The  judge  denied  the  motion, 
holding  that  the  article  did  substantially  con- 
vey the  charge  attributed  to  it  in  the  declara 
tion;  and  the  defendant  excepted.  The  coun- 
sel for  the  defendant  then  offered  in  evidence 
an  article  published  in  a  newspaper  called 
"  The  Commercial  Herald  of  Oswego,"  which 
was  alluded  to  in  the  libel  with  a  view  to 
show  that  the  extracts  from  it  were  correct, 
and  insisted  that  it  was  competent  evidence  to 
go  to  the  jury  in  mitigation  of  damages.  The 
plaintiff's  counsel  objected  to  the  introduction 
of  this  evidence,  and  the  judge  sustained  the 
objection  ;  to  which  the  defendant  excepted. 
The  defendant's  counsel  then  offered  to  read 
in  evidence,  in  mitigation  of  damages,  an  arti- 
cle published  in  "  The  Oswego  County  Whig" 
the  week  after  the  publication  of  the  libel.  The 
article  offered  contained,  among  other  things, 
a  copy  of  a  letter  purporting  to  have  been  writ- 
ten to  the  defendant  by  the  plaintiff's  attor- 
neys calling  upon  him  to  retract  the  calumny 
in  the  libel  and,  in  part,  purported  to  be  a  re- 
sponse to  this  letter.  It  also  contained  several 
additional  libelous  charges  against  the  plaintiff 
and  sought  to  give  a  construction  to  the  libel 
512*]  in  question,  *different  from  that  at- 
tributed to  it  in  the  declaration,  but  contained 
nothing  evincing  a  disposition  to  recant  or 
disavow  the  offensive  parts  of  it.  The  plaint- 
iff's counsel  objected  to  the  reading  of  this  ar- 
ticle in  evidence,  and  the  judge  sustained  the 
objection;  holding  that  a  libeler  could  not  by 
an  independent  subsequent  publication  shield 
himself  from  the  consequences  of  his  former 
unlawful  act,  by  giving  a  construction  to  his 
language  different  from  its  fair  and  natural 
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import.  But  the  judge  said  that  if  the  defend- 
ant could  connect  the  article  with  the  plaintiff 
by  showing  that  the  letter  therein  referred  to 
had  been  sent  by  him  through  his  attorneys, 
he  would  receive  the  offered  evidence.  The 
defendant  again  excepted.  The  jury  having 
found  a  verdict  for  the  plaintiff,  the  defendant 
now  moved  for  a  new  trial  upon  a  bill  of  ex- 
ceptions. 

Mr.  W.  Duer,  for  the  defendant,  insisted 
that  the  judge  erred  in  respect  to  each  of  the 
decisions  excepted  to  at  the  trial.  In  the  course 
of  his  argument  he  cited  and  commented  upon 
Binns  v.  M'Corkle,  2  Browne  Pa.,  79,  90  ; 
Brook  v.  Montague,  Cro.  Jac.,  90;2  Stark.  Ev., 
863,  3d  Aru.  ed. ;  Larned  v.  Buffinton.  3  Mass. , 
546. 

Mr.  D.Wright,  for  the  plaintiff,  cited  and 
commented  on  Dole  v.  Lyon,  10  Johns.,  447; 
Inman  v.  Foster,  8  Wend.,  602;  Mapea  v. 
Weeks,  4 Id.,  659;  Cooper  v.  Barber,  24 /d.,  105, 
107,  108;  Roberts  v.  Camden,  9  East,  94;  Beavor 
v.  Hides,  2  Wils.,  300. 

By  the  Court,  Nelson,  Ch.  J.  The  imputa- 
tion upon  the  character  of  the  plaintiff  con- 
tained in  the  article  taken  from  The  Chicago 
American,  fully  bore  out  the  sense  attributed 
to  it  in  the  declaration,  viz.:  that  the  plaintiff 
had  been  guilty  of  forgery,  and  of  breaking 
jail  while  confined  on  suspicion  of  the  offense. 
And  the  commentary  of  the  defendant,  im- 
pliedly  at  least,  tended  to  affirm  the  truth  of 
the  *charge;  for  though  he  expressed  [*513 
disbelief  in  the  truth  of  the  insinuation  that 
the  plaintiff  was  the  person  who  had  just  been 
appointed  receiver  of  the  public  moneys,  yet 
he  was  altogether  silent  as  to  the  calumny  in 
question — thus  leaving  it  to  be  inferred  that 
this  part  of  the  publication  was  undeniable. 

It  is  made  a  point  in  this  case  and  was  in- 
sisted upon  in  argument,  that  the  editor  of  a 
public  newspaper  is  at  liberty  to  copy  an  item 
of  news  from  another  paper  giving  at  the  same 
time  his  authority,  without  subjecting  himself 
to  legal  responsibility,  however  libelous  the  ar- 
ticle may  be,  unless  express  malice  be  shown. 
It  was  conceded  that  the  law  did  not  and 
ought  not  to  extend  a  similar  indulgence  to  any 
other  class  of  citizens;  but  the  counsel  said  that 
a  distinction  should  be  made  in  favor  of  edit- 
ors, on  the  ground  of  the  peculiarity  of  their 
occupation.  That  their  business  was  to  dis- 
seminate useful  knowledge  among  the  people 
— to  publish  such  matters  relating  to  the  cur- 
rent events  of  the  day  happening  at  home  or 
abroad,  as  fell  within  the  sphere  of  their  ob- 
servation, and  as  the  public  curiosity  or  taste 
demanded;  and  that  it  was  impracticable  for 
them  at  all  times  to  ascertain  the  truth  or  false- 
hood of  the  various  statements  contained  in 
other  journals.  We  were  also  told  that  if  the 
law  were  not  thus  indulgent,  some  legislative 
relief  might  become  necessary  for  the  protec- 
tion of  this  class  of  citizens.  Undoubtedly,  if 
it  be  desirable  to  pamper  a  depraved  public  ap- 
petite or  taste,  if  there  be  any  such,  by  the  re- 
publication  of  all  the  falsehoods  and  calumnies 
upon  private  character  that  may  find  their 
way  into  the  press;  to  give  encouragement  to 
the  widest  possible  circulation  of  these  vile  and 
defamatory  publications,  by  protecting  the  re- 
tailers of  them;  some  legislative  interference 
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will  be  necessary;  for  no  countenance  can  be 
found  for  the  irresponsibility  claimed  in  the 
common  law.  That  reprobates  the  libeler 
whether  author  or  publisher,  and  subjects  him 
to  both  civil  and  criminal  responsibility.  His  of  - 
ense  is  there  ranked  with  that  of  the  receiver  of 
stolen  goods,  the  perjurer  and  suborner  of  per- 
5  14*Jjury,*lhe  disturber  of  the  public  peace, 
the  conspirator,  and  other  offenders  of  a  like 
character 

It  was  decided  in  Dole  v.  Lyon,  10  Johns., 
447,  that  the  publisher  is  responsible  to  the 
party  libeled,  notwithstanding  the  article  is  ac- 
companied with  the  name  of  the  author  ;  and 
this,  for  reasons  the  most  cogent  and  unanswer- 
able. I  adopt  the  language  of  Gh.  J.  Kent  in 
that  case,  p.  450:  "  Individual  character  must 
be  protected,  or  social  happiness  and  domes- 
tic peace  are  destroyed.  It  is  not  sufficient  that 
the  printer,  by  naming  the  author,  gives  the 
parly  grieved  an  action  against  him.  "  The 
author  may  be  some  vagrant  individual  who 
may  easily  elude  process;  and  if  found,  he 
may  be  without  property  to  renumerate  in 
damages.  It  would  be  no  check  on  a  libelous 
printer,  who  can  spread  the  calumny  with 
ease  and  with  rapidity  throughout  the  com- 
munity. The  calumny  of  the  author  would  fall 
harmless  to  the  grouud  without  the  aid  of  the 
printer.  The  injury  is  inflicted  by  the  press, 
which,  like  other  powerful  engines,  is  mighty 
for  mischief  as  well  as  for  good." 

In  Mapexv.  Weeks,  4  Wend.,  659,  the  cir- 
cumstance of  giving  the  name  of  the  person 
who  had  communicated  the  slanderous  charge 
to  the  defendant  was  not  allowed,  even  in  mit- 
igation of  damages;  and  such  is  the  settled 
law  of  this  court.  Inman  v.  Footer,  8  Wend., 
602.  The  act  of  publication  is  an  adoption  of 
the  original  calumny,  which  must  be  defend 
ed  in  the  same  way  as  if  invented  by  the  de- 
fendant. The  republication  assumes  and  in- 
dorses the  truth  of  the  charge,  and  when 
called  on  by  the  aggrieved  party,  the  publisher 
should  be  held  strictly  to  the  proof.  If  he 
chooses  to  become  the  indorser  and  retailer  of 
private  scandal,  without  taking  the  trouble  of 
inquiring  into  the  truth  of  what  he  publishes, 
there  is  no  ground  for  complaint,  if  the  law, 
which  is  as  studious  to  protect  the  character  as 
the  property  of  the  citizen,  holds  him  to  this 
responsibility.  The  rule  is  not  only  just,  and 
wise  in  itself,  but  if  steadily  and  inflexibly  ad- 
hered to  and  applied  by  courts  and  juries,  will 
S-eatly  tend  to  the  promotion  of  truth,  good 
15*1  *morals  and  common  decency  on  the 
part  or  the  press,  by  inculcating  caution  and 
inquiry  into  the  truth  of  charges  against  pri- 
vate character  before  they  are  published  and 
circulated  throughout  the  community. 

It  is  insisted  that  the  judge  erred  in  reject- 
ing the  article  published  in  another  newspaper 
approving  of  the  supposed  appointment  of  the 
plaintiff  to  the  office  of  receiver  of  public 
moneys,  and  alluded  to  in  one  part  of  the  libel. 
It  was  rejected  as  irrelevant  and  immaterial  to 
the  question  before  the  court;  and  of  the  cor- 
rectness of  this  decision  there  can  be  no  doubt. 
The  approval  or  disapproval  of  that  paper  had 
•nothing  to  do  with  the  calumny  complained 
of;  nor  did  that  fact  afford  any  excuse  for,  or 
explanation  of,  the  charges  put  forth  in  the 
publication  in  question.  The  approval  of  the 
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one,  certainly  afforded  no  apology  for  any 
slanderous  commentary  which  the  other  might 
choose  to  make  in  reply.  The  plaintiff  had  no 
connection  with  either  press,  and  was  not. 
therefore,  responsible  for  either  commentary. 

The  counsel  for  the  defendant  offered  in 
evidence,  by  way  of  mitigation,  an  article  sub- 
sequently published  in  his  paper,  commenting 
somewhat  at  large  upon  the  same  general  sub- 
ject to  which  the  libel  related;  and  also  con- 
taining, what  purported  to  be  a  letter  from  the 
plaintiff's  attorneys,  calling  for  a  retraction  of 
the  charges  before  made.  The  judge  rejected 
the  offer,  at  the  same  time  observing,  however, 
that  he  would  admit  the  evidence,  if  the  coun- 
sel for  the  defendant  would  prove  that  the  let- 
ter had  been  actually  addressed  to  the  defend- 
ant by  the  attorneys. 

If  this  article  had  contained  a  full  and  un- 
qualified withdrawal  of  the  charges  in  the  libel, 
unaccompanied  with  other  offensive  or  Iil>elou8 
matter,  and  had  been  intended  and  published 
as  some  slight  atonement  for  the  injury  done, 
I  think  it  would  have  been  admissible  for  the 
purpose  for  which  it  was  offered.  It  would 
have  afforded  proof  not  only  of  a  disposition 
to  repair  the  wrong  inflicted,  but  of  actual  rep- 
aration to  some  extent.  The  defendant  should 
have  the  benefit  of  a  "locus  penitential"  when 
evidenced  by  an  *honest  endeavor  and  [*51O 
in  a  way  to  make  atonement  to  as  great  an  ex- 
tent as  is  within  his  power.  But  the  article  in 
question  contained  no  recantation;  and  besides, 
it  was  filled  with  additional  injuries  and  calum- 
nious imputations  upon  the  plaintiff's  charac- 
ter. If  the  defendant  had  become  satisfied  that 
the  charges  which  he  had  unwittingly  copied 
were  unfounded,  common  honesty  and  a  de- 
cent respect  for  the  rights  of  the  injured  party 
called  for  an  unqualified  withdrawal.  Hesita- 
tion, lurking  insinuation,  an  attempted  perver- 
sion of  the  plain  import,  of  the  language  used 
in  the  libelous  article,  or  a  substitution  of  one 
calumny  for  another,  only  aggravate  the  orig- 
inal offense  and  show  a  consciousness  of  the 
wrong  done  without  the  manliness  or  magna- 
nimity to  repair  it.  AJlibelous  publication  may 
be  inadvertently  admitted  into  the  columns  of 
a  newspaper,  and  the  editor  chargeable  only 
with  mistake  or  indifference  to  the  truth;  but 
if,  when  advised  of  his  error,  he  hesitates  to 
correct  it,  the  case  rises  to  one  of  premeditated 
wrong,  of  settled  and  determined  malignity 
towards  the  party  injured,  which  should  be 
dealt  with  accordingly.  There  is  no  longer 
room  for  any  indulgence  towards  the  act,  and 
the  party  becomes  a  fit  object  for  exemplary 
punishment.  All  the  charities  of  the  law  give 
way  at  such  a  prostitution  of  the  public  press. 

I  am  satisfied  the  ruling  of  the  learned  judge 
at  the  circuit,  was  right,  and  that  a  new  trial 
should  be  denied. 

New  trial  denied. 

Pollowed-77  N.  Y.,  190. 
Cited  in-43  Super.,  272. 


*BROMLEY  ET  AL.  v.  SMITH.  [*517 

Justice  Court — Service  of  Summon* — Return  of 
Constable. 

A  constable's  return  to  a  summons  issued  by  a 
justice,  must  state  the  time  as  well  as  the  manner  of 
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service;  but  if  the  former  be  omitted,  though  the 
error  will  be  fatal  on  certiorari,  it  cannot  be  taken 
advantage  of  collaterally. 

In  an  action  on  the  judgment  of  a  justice,  the 
only  evidence  of  the  latter  having  acquired  juris- 
diction of  the  person  of  the  defendant,  was  the 
docket,  which  showed  that  the  summons  had  been 
returned  personally  served,  but  did  not  state  the 
time  of  service;  yet  held,  sufficient  to  entitle  the 
plaintiff  to  recover. 

Citations— 2  R.  8.,  160,  sees.  14,  15,  16,  3d  ed.:  17 
Wend.,  517 :  16  Wend.,  36 ;  2  Cow.,  418 : 19  Wend.,  477 ; 
21  Wend.,  47,  48. 

DEBT,  tried  at  the  Montgomery  Circuit,  be- 
fore Willard,  C.  Judge.  The  action  was  upon 
a  judgment  rendered  by  a  justice  of  the  peace 
against  the  defendant,  in  favor  of  Henry  Lie- 
ber,  since  deceased.  The  justice's  docket  was 
given  in  evidence,  and  contained  the  following 
entry: 

'•HENRY  LIBBER  ) 

v.  [• 

SIMON   SMITH.    ) 

Assurnpsit,  July  18th,  1834.  Sum.  issued  July 
8th,  returnable  18th  instant,  at  10  o'clock  A. 
M.  Returned  personally  served  by  W.  W. 
Ferguson,  on  oath,  who  was  authorized  to  serve 
the  process  at  the  request  of  the  plaintiff.  The 
plaintiff  by  W.  W.  F.,  on  oath,  declared  on  a 
note  of  hand.  The  defendant  did  not  appear. 
Judgment  rendered  against  defendant  on  the 
testimony  of  W.  W.  F.,  for  damages,  $41.49 
Costs,  .84 


The  plaintiffs  also  gave  in  evidence  an  as- 
signment executed  to  them  by  Lieber,  in  his 
lifetime,  of  all  his  real  and  personal  estate,  in 
trust  for  the  payment  of  his  debts;  and  proved 
that  ho  administrator  of  his  estate  had  been 
appointed. 

No  additional  evidence  being  adduced,  the 
defendant's  counsel  moved  for  a  nonsuit,  on 
the  ground  that  the  docket  of  the  judgment  in 
question  did  not  show  that  the  justice  had  ju- 
518*J  risdiction  *of  the  person  of  the  de- 
fendant.and  that  the  judgment  must, therefore, 
be  deemed  void.  The  judge  granted  the  mo- 
tion, to  which  the  plaintiff's  counsel  excepted, 
and  now  moved  for  a  new  trial  upon  a  bill  of 
exceptions. 

Mr.  S.  Stevens,  for  plaintiff. 

Mr.  D.  Wright,  for  defendant. 

By  the  Court,  Nelson,  Ch.J.  It  was  objected 
at  the  trial, that  the  entry  of  the  judgment  in  the 
justice's  docket  did  not  show  that  jurisdiction 
had  been  acquired  over  the  person  of  the  de- 
fendant. The  return  of  the  summons  does  not 
show  when  it  was  served,  and  it  is  insisted  that 
this  omission  is  fatal  to  the  validity  of  the  judg- 
ment, inasmuch  as  it  is  impossible  to  see  that 
it  was  served  "at  least  six  days  before  the  time 
of  appearance  mentioned  therein."  2  R.  S.,160, 
sec.  15,  2d  ed. 

The  statute  requires  that  the  time  and  man- 
ner of  serving  a  summons  shall  be  mentioned 
in  the  return;  Id.,  sec.  16;  and  there  can  be  no 
doubt  that,  where  the  former  is  omitted  and 
the  justice  renders  judgment,  the  error  will  be 
fatal  on  certiorari.  Stewart  v.  Smith,  17  Wend., 
517.  But  the  question  here  is,  whether  it  is  a 
jurisdictional  defect  that  may  be  taken  advan- 
tage of  collaterally.  I  think  the  contrary  was, 
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in  effect,  held  in  Hoose  v.Sherrill.  16  Wend.,  36. 
That  was  an  action  for  false  imprisonment,  to 
which  the  defendants  pleaded  an  arrest  by 
virtue  of  an  execution  issued  upon  a  justice's 
judgment.  One  objection  taken  upon  de- 
murrer to  the  plea  was,  that  it  was  defective 
in  not  stating  the  time  of  issuing  the  summons 
on  the  return  of  which  a  judgment  by  default 
had  been  rendered,  so  that  the  court  might  see 
it  was  in  due  form.  The  statute  requires  that 
it  shall  be  issued  not  less  than  six  nor  more 
than  twelve  days  before  the  return.  2  R.  S., 
160,  sec.  14,  2d  ed.  We  held,  that  the  defect 
went  only  to  the  regularity  of  the  process,  and 
not  to  the  jurisdiction  of  the  court;  that  it  was 
an  error  which  would  justify  a  reversal  of  the 
*judgment,  but  did  not  render  the  [*519 
process  a  nullity.  The  same  answer  may  be 
given  to  the  objection  here,  as  the  error  is 
kindred  to  that  in  Hoose  v.  Sherrill. 

In  Legg  v.  Stillman,  2  Cow.,  418,  the  court 
refused  to  reverse  a  judgment  on  certiorari, 
where  the  return  of  the  summons  by  the  officer 
was:  "Personally  served,  May  14th,  1822," 
though  the  statute  required  that  he  should  re- 
turn the  manner  of  service.aud  prescribed  that 
the  latter  should  be  by  reading  the  summons 
to  the  defendant,  and  delivering  a  copy  if  re- 
quired. In  Brown  v.  Cady,  19  Wend.,  477, 
which  was  a  good  deal  discussed,  and  the 
main  question  in  which  was,  whether. the  sum- 
mons had  been  returned  personally  served  so 
as  to  give  jurisdiction  to  the  justice,  the  par- 
ticular point  now  made  does  not  seem  to  have 
bee-n  thought  of.  It  appears  to  me  upon  gen- 
eral principles,  that  where  the  service  is  per- 
sonal, if  there  be  any  irregularity  in  the  form 
of  the  process,  or  in  the  time  or  mode  of  serv- 
ice, the  party  should  appear  and  take  the  ob- 
jection; or  otherwise,  so  far  at  least  as  juris- 
diction is  concerned,  it  should  be  regarded  as 
waived.  No  greater  hardship  upon  suitors  and 
no  more  danger  to  their  rights  is  created  by 
this  rule,  than  in  the  numerous  cases  of  error 
in  the  administration  of  justice  which  are  over- 
looked unless  specially  objected  to.  We  are 
already  much  more  strict  and  technical  than 
the  English  courts  respecting  the  question  of 
notice  or  service  of  process,  in  reviewing  the 
proceedings  of  subordinate  tribunals,  as  may 
be  seen  by  the  cases  referred  to  by  Mr.  J.  Cow- 
en,  in  Hart  v.  Seixas,  21  Wend.,  47,  48.  I  do 
not  say  improperly  so,  but  it  affords  a  reason, 
perhaps,  for  not  unnecessarily  extending  the 
doctrine.  I  think  a  new  trial  should  be  grant- 
ed, costs  to  abide  the  event. 

New  trial  granted. 

Cited  in— 1  Denio,  436 ;  4  N.  Y..  379,  381 ;  20  N.  Y., 
302,  306 ;  24  N.  Y.,  636 ;  65  N.  Y.,  182 ;  12  Barb.,  551 :  18 
Barb,  577 ;  23  Barb.,  318 ;  62  Barb.,  443 ;  59  How.  Pr., 
408 ;  19  Abb.  Pr.,  75 ;  26  Mich.,  128. 


*MITCHELL  o.  OSTROM  ET.  AL.[*52O 

Partnership — Dissolution  of— Note  Given,  Sub- 
sequent Thereto,by  One  Partner — Signed  "Late 
Firm,"  etc. — Action  against  All  Members  of 
Firm  Cannot  be  Maintained  on — Liability  of 
Membei'  Signing. 

Where  a  plaintiff  declares  against  several  defend- 
ants upon  a  joint  undertaking,  he  is  bound  to  prove 
such  an  undertaking  on  the  trial,  or  he  cannot  re- 
cover. 
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One  partner,  after  dissolution,  cannot  bind  his 
former  partners  by  riving  a  promissory  note  in  the 
name  of  the  flrra. 

In  an  action  upon  a  promissory  note  slKned  by 
one  of  the  defendants,  thus:  "  Late  firm,  M.,  J.,  B. 
A  Co.,"  it  appearing  that  the  flrm  was  Originally 
composed  of  the  defendants,  but  that  the  partner- 
ship was  dissolved  before  the  date  of  the  note  ;  held, 
that  the  plaintiff  could  not  recover :  and  this,though 
the  defendant  who  signed  the  note  was  the  only  one 
who  appeared  and  pleaded  to  the  action. 

Such  a  signature  by  a  member  of  a  former  firm 
does  not  estop  him  from  denying  bis  joint  liability 
with  the  others  on  tbe  note. 

Whether  he  will  be  thus  estopped  where  there 
is  an  existing  partnership  at  the  time,  and  the  note 
Is  signed  in  the  usual  form  of  making  partnership 
contracts,  quaere. 

The  parties  to  a  written  contract  are  chargeable 
with  knowledge  of  its  legal  effect. 

Had  the  defendant  who  signed  the  note  in  this 
ease  been  sued  alone,  the  action  might  have  been 
sustained.  Semitic. 

Citations— 1  East,  48 :  1  Esp..  135 ;  18  Johns.,  469 ;  1 
Hill,  572;  2  Hill.  200. 

A  SSUMPSIT  tried  before  Willard.  0.  Judge. 
A  at  the  Fulton  Circuit,  in  May,  1841.  The 
plaintiff  declared  against  George  G.  Johnson, 
John  A.  Ehle  and  John  Ostrom,  Jr.,  survivors 
of  Andrew  Mitchell,  deceased,  "  who  were 
partners  carrying  on  trade  and  commerce  un 
der  the  name,  style  and  flrm  of  Mitchell,  John- 
son, Ehle  &  Co."  The  defendant,  Ostrom, 
pleaded  non  a»8ump#it.  It  did  not  appear 
whether  the  other  defendants  had,  or  had  not, 
been  served  with  process.  On  the  trial,  the 
plaintiff  sought  to  recover  on  two  promissory 
notes,  one  of  which  was  dated  January  21, 
1834,  and  was  signed  thus:  "  Late  firm,  Mitch- 
ell, Johnson,  Ehle  &  Co., "and amounted, with 
interest,  to  $296.95.  The  plaintiff  proved  that 
the  flrm  was  originally  composed  of  the  per- 
sons mentioned  as  such  in  the  declaration,  that 
the  partnership  was  dissolved  before  the  date 
of  the  note;  that  Mitchell  died  in  1839,  and 
that  the  signature  to  the  note  was  in  the  hand- 
writing of  the  defendant,  Ostrom.  The  de- 
fendant, Ostrom,  objected  to  the  reading  of 
521*]  the  *note  in  evidence,  and,  the  objec 
tion  being  overruled,  he  excepted.  Verdict 
for  plaintiff  for  the  amount  of  both  notes.  The 
defendant,  Ostrom,  now  moved  for  a  new  trial 
on  a  bill  of  exceptions. 

Mr.  D.  Wright,  for  defendant. 

Mr.  D.  Cady,  for  plaintiff. 

By  the  Court,  Bronson,  J.  The  plaintiff  has 
declared  as  upon  a  joint  undertaking  by  all  the 
defendants,  and  he  was  bound  to  prove  such  a 
promise  on  the  trial.  Shirreff  v.  Wtiks,  1  East, 
48;  Gray  v.  Palmer,  1  Esp.,  135;  and  see  Rob 
crteon  v.  Smith,  18  Johns.,  459.  No  joint  lia- 
bility was  made  out.  After  the  dissolution, 
Ostrom  had  no  authority  to  bind  his  former 
partners  by  giving  a  promissory  note  in  the 
name  of  the  firm.  Bk.  v.  Norton,  1  Hill,  572. 
Ostrom  may  be  liable  when  sued  alone,  but  he 
has  not  undertaken  jointly  with  the  other  de- 
fendant. Mitchell,  Johnson,  &  Ehle  never 

NOTE.— Partnership— Power  of  partner  after  dis- 
tolutbm. 

Negotiable  paper.  See  Sanford  v.  Mickles,  4  Johns., 
224.  note. 

Acknowledgment  of  debt.  Hackley  v.  Patrick,  3 
John*.,  536,  note. 

Power  continues  until  notice  of  dissolution.  Lans- 
ing v.  Oaine,  2  Johns.,  300,  note. 

See  reference  note  to  National  Bank  v.  Norton,  1 
Hill,  572. 
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made  the  note,  either  by  themselves  or  by  their 
lawful  agent;  and  the  case  is  the  same  as 
though  their  names  did  not  appear  upon  the 
instrument. 

But  it  is  said  that  there  is  an  estoppel  in  pait 
against  Ostrom;  that  having  put  the  flrm  name 
to  the  note,  he  is  not  at  liberty  to  deny  that  all 
of  the  defendants  are  bound  by  it.  That  would, 
perhaps,  be  a  debatable  question,  even  if  there 
had  been  an  existing  partnership  at  the  lime, 
and  the  note  had  been  subscribed  in  the  usual 
form  of  making  partnership  contracts.  Shir- 
reff v.  Wilks,  1  East,  48;  Hawk*  v.  Munger,  2 
Hill,  200.  But  there  was  no  existing  partner- 
ship at  the  time  the  note  was  made,  and  Os- 
trom did  not  pretend  that  there  was.  On  the 
contrary,  by  prefixing  the  words  "  late  flrm" 
to  the  former  partnership  name,  he  plainly 
declared  that  the  partnership  had  been  dis- 
solved. He  does  not  deny  that  fact  now.  But 
this  will  not  answer  the  plaintiff's  purpose. 
He  must  show  an  admission  by  Ostrom  that 
his  late  partners  were  bound  by  the  note;  but 
no  such  admission  has  been  made.  Assuming, 
as  we  must,  that  the  parties  understood  [*5  2  2 
the  law,  Ostrom  said,  in  effect,  that  his  late 
partners  were  not  bound:  and  the  plaintiff 
took  the  note  with  the  knowledge  of  that  fact. 
Ostrom  has  not  affirmed  the  existence  of  any 
fact  which  he  now  wrongfully  attempts  to 
controvert;  and  the  plaintiff  is  not  injured  by 
being  required  to  prove  what  he  has  averred 
in  his  declaration,  viz.:  the  joint  liability  of  all 
the  defendants.  He  has  not  acted  upon  any  ad- 
mission that  all  were  bound;  but  on  the  con- 
trary, he  knew  at  the  time  that  all  were  not 
liable.  There  is,  consequently,  no  estoppel  in 
the  case. 

New  trial  granted. 

Cited  in— 2  N.  Y.,  531;  2  Abb.  App.  Dec..  117:3 
Trans.  App.,  222;  1  Lans.,  456:  11  Hun,  35;  6  Barb., 
250;  8  Barb.,  578;  6  Abb.,  N.  S.,  348 :  5Duer,  47B;  51 
Am.  Dec..  328. 


DIX  c.  VAN  WYCK. 

Usury — Construction  of  Statute — Rights  of  Third 
Parties. 

Though  the  statute,  in  general  terms,  declares 
void  all  contracts  and  securities  affected  wfth  usury, 
yet  several  exceptions  have  been  allowed  to  its  pro- 
visions as  in  favor  of  innocent  third  parties. 


NOTE.—  Usury— Rights  of  third  parties. 

Wliere  the  statutes  do  not  expressly  nor  by  neces- 
sary implication  make. a  note,  usurious  in  its  incep- 
tion, utterly  void,  a  bona  fide  holder  may  recover 
thereon  against  the  maker  even  though  it  would  be 
void  as  between  the  original  parties.  Flockner  v. 
Bank  of  U.  S.,  8  Wheat.,  355  (21  U.  S.,  Book  V.,  Law. 
ed.),  per  Story.  J. 

Reference  to  the  statutes  of  each  State  is  necessary 
to  a  knowledge  of  the  law.  See  on  the  subject,  also, 
Kendall  v.  Robertson,  12  Cush.,  156;  Parsons  v.  Al- 
exander, 5  El.  &  Bl.,  263 :  Savings  Bank  v.  Scott.  10 
Neb.,  83:  Bottom  ley  v.  Goldsmith,  36  Mich.,  29 ;  Doe 
v.  Burnham.  11  Fost..  426. 

Although  the  note  be  utterly  void  as  against  tbe 
maker,  a  bona  flde  indorsee  may  have  recourse  to 
his  indorser,  the  indorsement  being  considered  a 
new  contract.  Edwards  v.  Dick,  4  B.  &  Aid..  212 : 
Morford  v.  Davis.  28  N.  Y.,  485;  Moffett  v.  Bickel. 
21  Gratt.,  283 ;  Frank  v.  Longstrect,  44  Ga.,  185. 

As  to  evidence  to  impeach  consideration  in  gen- 
eral, see.  Baker  v.  Arnold,  3  Cai.,  279,  note. 

For  classified  list  of  notes  on  subject  of  usury, 
see  Sizer  v.  Miller,  1  Hill,  277. 

An  to  what  parties  may  avail  themselves  of  defense 
of  usury,  see,  note  In  49  N.  Y.,  643. 
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Various  cases  recognizing  these  exceptions  cited 
and  commented  on. 

Contracts  affected  by  usury  are  not  so  utterly 
void  but  that  they  may  be  ratified. 

A  deed  or  contract  cannot  be  avoided  for  usury 
by  a  mere  stranger  to  the  transaction ;  but  only  by 
the  party  who  made  it,  or  some  one  standing  in  le- 
gal privity  with  him. 

A  judgment  creditor,  by  selling  the  property  9f 
his  debtor  on  execution,  may  thus  place  himself  in 
a  situation  to  contest  the  validity  of  any  prior  lien 
or  incumbrance  affected  by  usury. 

Accordingly,  in  replevin  against  the  sheriff  for 
goods  taken  on  execution,  where  the  plaintiff 
claimed  under  a  prior  mortgage  executed  by  the 
judgment  debtor ;  held,  that  the  sheriff  mightshow 
the  mortgage  usurious,  as  a  defense  to  tne  action. 

A  purchaser  under  a  judgment  and  execution, 
being  an  assignee  of  the  debtor  by  operation  of  law, 
may  set  up  usury  as  against  one  claiming  the  prop- 
erty in  virtue  of  a  prior  incumbrance. 

Citations— 10  Johns.,  195;  14  Johns..  435;  9  Cow., 
233;  8  T.  R..  390 ;  20  Johns.,  285 ;  2  Stark.,  237 ;  Cro. 
Jac.,  33;  Yelv.,47;  9  Mass..  45;  6  Munf.,  541:  1  Ld. 
Raym.,  87 ;  1  Salk.,  344 ;  12  Mod.,  97 ;  Com.,  4 ;  Carth., 
356 ;  4  Esp.,  11 : 1  Johns.  Cas.,  158 :  7 Paige,  615 ;  5  Co., 
119 ;  Bull.  N.  P.,  224 ;  7  Conn.,  409 ;  13  Mass.,  515 ;  5 
Johns.  Ch.,  555 ;  6  Wend.,  213. 

T)  EPLEVIN,  for  various  articles  of  house 
IX  hold  furniture,  tried  before  Ruggles,  C. 
Judge,  at  the  Dutchess  Circuit,  in  March,  1841. 

The  plaintiff  claimed  by  virtue  of  a  mort- 
gage of  the  goods  executed  to  her  by  Thomas 
W.  Harvey.  June  9,  1837,  for  securing  the  pay- 
523*]  ment  of  $1,160,  *in  one  year,  with  in- 
terest. Harvey  also  gave  the  plaintiff  his  bond 
of  the  same  date,  for  securing  the  payment  of 
the  debt.  The  goods  were  of  the  value  of 
$1,000.  Harvey  continued  in  possession  of  the 
property  until  October,  1838,  when  the  defend- 
ant, as  sheriff  of  Dutchess,  took  the  goods  on 
an  execution  against  him;  and  the  plaintiff 
thereupon  brought  this  action  of  replevin.  The 
defendant  proved,  the  plaintiff  objecting  to  the 
evidence,  that  the  bond  and  mortgage  were 
given  to  secure  a  usurious  loan  of  money.  The 
judge  directed  the  jury  to  find  a  verdict  for  the 
defendant,  subject  to  the  opinion  of  this  court 
on  the  question,  whether  the  defense  of  usury 
could  be  set  up  by  him.  Verdict  accordingly. 

Mr.  S.  Barculo,  for  plaintiff. 

Mr.  J.  V.  Li.  Pruyn,  for  defendant. 

By  the  Court,  Bronson,  J.  The  statute  de- 
clares void  all  contracts  and  securities  affected 
with  usury, withoutany  reference  to  the  source 
from  which  the  objection  comes,  or  the  conse- 
quences which  may  follow.  But  the  courts 
have  been  disposed  to  fix  some  limit  to  the  in- 
fluence of  this  sweeping  provision, and  it  seems 
necessary  that  they  should  do  so.for  otherwise 
the  greatest  injustice  would  often  be  done  to 
innocent  third  parties.  It  has  accordingly  been 
held,  that  a  bonaf.de  purchaser  under  a  statute 
foreclosure  of  a  mortgage  void  for  usury,  will 
acquire  a  good  title.  Jackson  v.  Henry,  10 
Johns.,  195.  But  if  the  purchase  be  made  by 
the  mortgagee,  his  title  may  be  impeached. 
Jackson  v.  Dominick,  14  Johns. ,  435 ;  Jackson  v. 
Tuttle,  9  Cow.,  233.  And  so  it  would  prob- 
ably be  with  any  other  purchaser  who  had  no- 
tice of  the  usury. 

So,  where  a  note  affected  by  usury  has  been 
transferred  to  a  bonafide  holder,and  the  debtor 
thereupon  gives  such  holder  a  new  security  for 
the  debt  and  takes  up  the  note,  he  cannot  aft- 
erwards set  up  the  defense  of  usury  to  an  ac- 
624*]  tion  *on  the  substituted  contract.  Cuth- 
bert  v.  Haley,  8  T.  R.,  390.  But  if  the  substi- 
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tuted  contract  is  made  between  the  same  parties, 
the  original  taint  of  usury  will  affect  the  new 
security.  TV  thill  v.  Dams,  20  Johns.,  285  ; 
Preston  v.  Jackson,  2  Stark.,  237.  Other  ex- 
ceptions to  the  unrestricted  influence  of  the 
statute  will  be  found  in  Ellis  v.  Warnes,  Cro. 
Jac.,  33,  and  Yelv.,  47  ;  Bearce  v.  Barstow,  9 
Mass.,  45  ;  Stone  v.  Ware,  6  Munf.,  541.  And 
see,  Hussey  v.  Jacob,  1  Ld.  Raym..  87;  also  re- 
ported 1  Salk.,  344;  12  Mod.,  97;  Com.,  4; 
Garth.,  356.  These  exceptions  all  stand  upon 
the  principle  of  protecting,  as  far  as  possible, 
an  innocent  third  party  who  had  no  notice  of 
the  usuiy.  Turner  v.  Hulme,  4 Esp.,  11, stands 
on  a  more  questionable  footing,  but  it  does  not 
affect  the  present  inquiry. 

Contracts  affected  by  usury  are  not  so  utterly 
void  but  that  they  may  be  ratified;  and,  there- 
fore, if  a  borrower  repay  a  loan  which  he  might 
have  avoided  for  usury,  he  cannot  recover  the 
money  back  again  ;  though,  under  our  statute, 
he  may  recover  the  excess  which  has  been  paid 
beyond  the  legal  interest.  So,  if  the  debtor 
make  a  conveyance  of  his  land  to  the  creditor 
in  satisfaction  of  an  usurious  debt,  the  deed 
cannot  be  avoided  for  the  usury.  Denn  v. 
Dodds,  1  Johns.  Cas.,  158  ;  and  see,  Pratt  v. 
Adams,  7  Paige,  615.  And  wherever  a  man 
has  conveyed  his  property  upon  an  usurious 
contract,  the  deed  will  stand  good  until  the 
grantor  or  some  one  claiming  under  him  chooses 
to  avoid  it.  It  is  not  a  mere  nullity.  Whelp- 
dale's  case,  5  Co.,  119  ;  Bull.  N.  P.,  224. 

This  brings  us  to  the  consideration  of  an- 
other exception  to  the  sweeping  influence  of 
the  statute.  A  deed  or  contract  can  only  be 
avoided  for  usury  by  the  party  who  made  it.or 
by  some  one  standing  in  legal  privity  with  him, 
and  not  by  a  mere  stranger  to  the  transaction. 
The  counsel  for  the  plaintiff  insists  that  her 
case  comes  within  this  exception,  and  that  the 
defendant  cannot  set  up  usury  in  avoidance  of 
the  mortgage  under  which  she  makes  title  to 
the  goods.  That  position  cannot,  I  think,  be 
maintained.  *It  has  never  been  doubt-  [*525 
ed  that  one  who  is  privy  in  representation,  as 
the  executor;  or  in  blood,  as  the  heir,  may  set 
up  the  usury.  So  also  may  one  who  is  privy 
in  estate,  as  the  grantee  of  him  who  made  the 
usurious  conveyance.  Jackson  v.  Dominick,  14 
Johns.,  435.  In  short,  the  exception  we  are 
considering  comes  about  to  this:  a  mere  stranger 
or  one  who  has  no  legal  interest  in  the  question, 
shall  not  officiously  intermeddle  in  the  matter, 
and  take  advantage  of  a  statute  which  was  not 
made  for  his  benefit.  But  a  creditor  who  has 
obtained  a  judgment  and  execution  cannot  be 
regarded  as  a  mere  stranger.  He  may  seize 
and  sell  the  property  of  his  debtor,  and  try  the 
title  of  any  one  who  sets  up  a  prior  lien  or  in- 
cumbrance affected  by  usury,  (a)  This  point 
was  involved  in  the  case  of  Jackson  v.  Tvttle,  9 
Cow.,  233  ;  and  although  that  judgment  was 
afterwards  reversed,  it  was  upon  another 
ground.  6  Wend.,  213.  A  purchaser  under  a 
judgment  and  execution  is  an  assignee  by  oper- 
ation of  law,  and  so  stands  in  legal  privity  with 
the  judgment  debtor.  We  have  not  been  re- 
ferred to  any  case.nor  have  I  met  with  any  one, 

(o)  See,  Poet  v.  Dart,  8  Paige,  639 ;  also  De  Wolf  v. 
Johnson,  10  Wh.,  367,  393,  in  connection  with  Lloyd 
v.  Scott,  4  Pet.,  205,  228-230 ;  Trumbo  v.  Blizzard,  8 
Gill.  &  J.,  18.  23.  24. 
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which  denies  that  an  execution  creditor  may 
seize  and  sell  the  property  of  his  debtor,  and 
thus  try  the  validity  of  any  prior  charge  or  in- 
cumbrance  on  the  ground  of  usury.  The  stat- 
ute is  broad  enough  to  cover  the  case,  and  I  do 
not  feel  at  liberty  to  make  an  exception  which 
has  not  been  made  before. 

Some  of  the  cases  on  which  the  plaintiff  re- 
lies, remain  to  be  noticed.  Reading  v.  Wetton, 
7  Conn.,  409,  only  decides  that  a  mere  stranger 
to  a  conveyance  cannot  avoid  it  for  usury.  It 
was  a  controversy  between  two  towns  concern- 
ing the  settlement  of  certain  paupers,  and  the 
question  was,  whether  Lucy  Darling,  the  grand- 
mother of  the  paupers, had  gained  a  settlement 
in  the  Town  of  Reading  as  the  purchaser  and 
occupant  of  certain  real  estate  in  that  town, 
which  had  been  conveyed  to  her  twenty  years 
before  by  one  Burr.  The  Town  of  Reading 
o2«*J  proposed  to.*show  the  deed  void  for 
usury;  but  the  evidence  was  held  inadmissible. 
Burr  had  never  questioned  the  validity  of  the 
deed,  and  there  was  no  legal  privity  between 
him  and  the  Town  of  Reading.  In  Green  v. 
Kemp,  13  Mass.,  515,  the  demandant  claimed 
under  a  mortgage  to  himself  from  Isaac  Woods, 
in  1808.  Two  years  afterwards,  Woods  con- 
veyed the  "equity  of  redeeming"  the  land  to 
the  defendant.  The  court  would  not  permit 
the  defendant  to  set  up  usury  in  the  mortgage, 
for  the  reason  that  he  had  no  title  to  the  land, 
having  only  purchased  the  right  to  redeem,  of 
which  he  had  not  thought  proper  to  avail  him- 
self. It  was  admitted  that  if  he  had  purchased 
the  land,  though  with  notice  of  the  mortgage, 
he  mipht  have  set  up  the  usury.  French  v. 
ShotweU,  5  Johns.  Ch.,  555,  proves  nothing  in 
favor  of  the  plaintiff. 

Much  as  I  regret  that  this  lady  should  lose 
her  money.  I  see  no  ground  upon  which  she 
can  maintain  this  action. 

Judgment  for  defendant. 

Usury— What  constitutes— Contract  void  for— Ex- 
ceptions. Cited  in-2  Denio.  624;  6  N.  Y..  113;  8  N. 
Y.,  281 ;  29  Barb.,  403 ;  6  Bos.,  74 ;  7  Am.  Rep.,  158;  31 
Iowa,  448. 

To  whom  defense  of  available.  Explained— 8  N.  Y.. 
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Cited  in-10  Paige.  592;  4  Sandf.  Ch..  297;  9  N.  Y., 
85;  21  N.  Y..501;  27  N.  Y.,  143;  36  N.  Y.,325;  40  N. 
Y.,486:  44  N.  Y.,  53;  49  N.  Y..  643,  n.:  94  N.  Y.,228  (46 
Am.  Rep.,  140) :  94  N.  Y..  371 ;  2  Trans.  App..  143 :  5 
Lans.,  182 :  3  Hun.  579 ;  12  Hun.  391 ;  25  Hun,  497 ;  26 
Hun.  647  :  5  Barb.,  134.  302:  11  Barb.,  88, 168;  12  Barb., 
363 :  14  Barb.,  167 ;  26  Barb.,  640 ;  29  Barb.,  403 ;  30 
Barb.,  627 ;  35  Barb.,  97  ;  40  Barb.,  362,  437 ;  47  Barb., 
622 ;  59  Barb..  249 ;  6  T.  &  C..  287 :  19  How.  Pr.,  42 :  65 
How.  Pr.,  150 ;  9  Abb.  Pr.,  126 ;  10  Abb.  Pr.,  25 ;  14 
Abb.  Pr..  246 ;  16  Abb.  N.  8..  327  ;  1  Bos.,  162.  163 ;  9 
Bos.,210,  ±3 ;  1  Sheld.,  444;  37  Super.,  284: 1  Leg.  Obs., 
91 :  29  Cal.,  36 ;  86  111..  521 :  26  Ind.,  95  ;  7  Am.  Rep.. 
158  (31  Iowa,  448). 

Virirl  contract— Ratification  of.  Cited  in -5  Denio, 
248 :  10  N.  Y.,  307 :  11  Barb..  168 ;  25  How.  Pr..  328. 

Moneii  paid  under,  may  be  recovered  back.  Cited  in 
—30  How.  Pr..  143;  7  Bos.,  167. 

Also  cited  in— 26  Minn.,  490. 


LIVINGSTON  v.  PROSEU8. 

{Conveyance  of   Land  in   Adverse  Poiaesiion — 
What  Such  as  to  Avoid  Conveyance. 


NOTE.—  Adverse  possemion  —  Conveyance  of  land 
held  adversely.  See  Jackson  v.  Todd,  2  Cai.,  183, 
note ;  Whitaker  v.  Cone.  2  Johns.  Cas.,  58,  note- 

What  constant,*.  Brandt  v.  Garden,  1  Johns.,  156. 
note;  Simpson  v.  Downing,  23  Wend.,  316,  note; 
Clapp  v.  Bromagham,  9  Cow.,  529,  note. 
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A  deed  of  lands  held  adversely  to  the  grantor  Is 
utterly  void  as  against  the  person  thus  holdlng.and 
others  afterwards  coming  in  under  him;  but  in  re- 
spect to  all  the  rest  of  the  world,  It  Is  operative.and 
passes  the  grantor's  title. 

If  after  such  deed  the  person  who  held  adversely 
voluntarily  abandon  the  possession,  the  grantee  may 
enter  and  enjoy  the  land  :  or  if  a  stranger  enter, the 
grantee  may  bring  ejectment  and  oust  him. 

But  if  the  adverse  holder  continue  in  possession 
after  the  deed,  the  grantor  is  the  only  person  who 
can  sue  for  the  land  ;  and  a  recovery  by  him  will 
inure  to  the  benefit  of  the  grantee. 

In  ejectment,  it  appeared  that  the  defendant's  fa- 
ther occupied  a  farm  under  a  lease  made  by  one 
from  whom  the  plaintiff  derived  title;  that  the  prem- 
ises in  question,  consisting  of  four  acres,  were  a  part 
of  the  farm:  that,  on  the  expiration  of  the  lease,  the 
defendant,  who  lived  with  his  father,  remained  in 
possession  of  the  farm  as  tenant  at  sufferance  to 
the  plaintiff  for  a  short  time,  and  then  took  from 
the  latter  an  agreement  for  a  life  lease  of  it ;  that  a 
lease  was  afterwards  executed,  which,  however,  did 
not  embrace  the  four  acres;  that, on  discovering 
this,  the  defendant  told  the  plaintiff  he  would  not  be 
bound  by  it.  *but  meant  to  insist  on  occupy-  [*527 
ing  the  whole  farm,  and  continued  to  do  so ;  and  the 
plaintiff  afterwards,  and  before  bringing  the  pres- 
ent suit,  executed  a  life  lease  of  the  four  acres  to  a 
third  person  ;  held,  that  the  defendant's  possession 
did  not  constitute  such  an  adverse  holding  as  ren- 
dered the  last  mentioned  lease  void  and,  therefore, 
the  plaintiff's  right  of  recovery  was  barred  by  this 
outstanding  title. 

Citations— 9  Johns.,  55;  9  Wend..  618:  15  Wend., 
184 ;  3  Johns.  Cas.,  101 ;  1  Johns.,  159  ;  5  Johns.,  489 ; 
7  Wend..  377. 

PJECTMENT,  tried  before  Cushman,  C. 
j-1  Judge,  at  the  Columbia  Circuit,  in  April, 
1840.  The  plaintiff  claimed  to  recover  a  piece 
containing  about  four  acres  of  land  in  the  Town 
of  Copake.  Columbia  Co.,  and  showed  title  in 
herself  in  fee.  The  defendant  thereupon  gave 
in  evidence  a  lease  for  life,  executed  by  the 
plaintiff  to  John  Shultisfor  a  piece  of  land, in- 
cluding the  premises  in  question,  and  proved 
that  the  life  estate  of  Shultis  had  not  expired 
The  lease  was  dated  July  29,  1839,  aud  this  ac- 
tion was  not  commenced  until  August  follow- 
ing. The  plaintiff  then  offered  to  prove  that 
at  the  date  of  the  lease  the  defendant  was  in 
possession  of  the  four  acres  of  land,  claiming 
to  hold  adversely  to  the  plaintiff.  The  judge 
admitted  the  evidence,  and  the  defendant  ex- 
cepted. 

The  case,  as  it  finally  appeared  upon  the  evi- 
dence, was  substantially  as  follows  :  Henry  W. 
Livingston,  from  whom  the  plaintiff  derived 
her  title,  in  1798.  leased  a  farm  containing 
about  165  acres,  and  including  the  premises  in 
question,  to  Frederick  Proseus. the  defendant's 
father,  for  the  life  of  the  lessee  and  his  wife. 
The  lease  expired  in  December,  1836.  and  the 
defendant  remained  in  possession.  December 
12,  1836,  the  parties  entered  into  a  written  con- 
tract, by  which  the  plaintiff  agreed  to  give  the 
defendant  a  lease  of  the  farm,  upon  certain 
terms,  for  two  lives  ;  the  lease  to  be  executed 
on  the  first  of  May  following.  May  1,  1837, 
the  defendant  complied  with  the  terms,  and  the 
lease  was  executed.  The  land  was  described 
by  metes  and  bounds  which  did  not  include 
the  four  acres  in  question.  The  defendant  of- 
fered to  prove  that  he  did  not  know  at  the  time 
he  took  the  lease  that  the  four  acres  were  not 
included,  and  that  when  he  found  out  that  fact 
he  expressed  his  dissatisfaction  to  the  plaintiff, 
and  his  determination  not  to  be  bound  by  the 
*lease,  but  to  insist  on  the  premises  as  [*528 
occupied  by  himself  and  his  father.  The  judge 
rejected  the  evidence,  and  the  defendant  ex- 
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cepted.  The  plaintiff  afterwards,  July  29,1839, 
gave  the  lease  already  mentioned  to  Shultis  of 
an  adjoining  farm,  including  in  it  the  four 
acres  in  question.  The  judge  decided  that  the 
plaintiff  was  entitled  to  recover,  and  the  de- 
fendant excepted.  Verdict  for  plaintiff.  The 
defendant  moved  for  a  new  trial  on  a  bill  of 
exceptions. 

Mr.  H.  Hogeboom,  for  defendant. 

Mr.  J.  Sutherland,  for  plaintiff. 

By  the  Court,  Brpnson,  J.  The  defendant 
proved  that  the  plaintiff  had  parted  with  her 
title  to  Shultis  before  the  suit  was  commenced. 
In  answer  to  this  evidence,  the  plaintiff  pro- 
posed to  show  that,  at  the  date  of  the  lease  to 
Shultis,  the  defendant  was  in  possession  of  the 
premises  in  question,  claiming  adversely  to  her 
and,  consequently,  that  the  lease  was  void.  The 
judge  admitted  the  evidence,  and  the  defend- 
ant excepted  to  his  opinion. 

It  is  extremely  well  settled,  that  a  convey- 
ance of  lands  which  are  at  the  time  held  ad- 
versely to  the  grantor,  is  inoperative  and  void. 
It  would  seem  to  follow  from  this  doctrine  that 
the  title  remains  in  the  grantor,  and  that  he 
may  assert  it  in  the  same  manner  as  though  the 
deed  had  not  been  made.  But  it  is  equally  well 
settled,  that  as  between  grantor  and  grantee, 
and  persons  standing  in  legal  privity  with  them, 
the  deed  is  operative  and  passes  the  title.  Jack- 
son v.  Demont,  9  Johns.,  55;  Livingston  v.  Iron 
Co.,  9  Wend.,  516,  per  Savage,  Ch.J.;  Van 
Hoenen  v.  Benham,  15  Id.,  164.  From  these 
two  propositions,  to  wit:  that  the  owner  has 
parted  with  his  title,  and  that  the  grantee  can- 
not assert  it  on  account  of  the  adverse  holding 
which  avoids  the  deed,  it  has  been  supposed  to 
result  as  a  necessary  consequence  that  the  title 
was  extinguished  or  lost.  But  it  has  been  de- 
52J)*]  nied  that  any  such  consequence  *fol- 
lows.  Jackson  v.  Brinckerhoff,  3  Johns.  Cas., 
101  ;  Jackson  v.  Vredenbergh,  1  Johns.,  159  ; 
Williams  v.  Jackson,  5  Id.,  489;  Jackson  v.  Leg- 
gett,  7  Wend.,  377.  Indeed,  it  may  be  laid  down 
as  a  maxim  in  the  law,  that  a  title  which  once 
existed  must  continue  to  reside  somewhere  :  it 
cannot  be  annihilated. 

The  whole  apparent  difficulty  arises  from  an 
inaccurate  statement  of  the  consequence  which 
results  from  the  adverse  holding  at  the  time 
the  deed  is  executed.  It  is  often  said  in  the 
books,  withdut  any  qualification,  that  the  deed 
is  void.  But  that  is  only  true  in  relation  to  the 
person  holding  adversely,  and  those  who  after- 
wards come  in  under  him.  As  to  all  the  rest 
of  the  world  the  deed  is  valid,  and  passes  the 
title  from  the  grantor  to  the  grantee.  This,  I 
think,  is  sufficiently  established  by  the  cases 
already  mentioned  and  the  authorities  on  which 
they  rest.  The  deed  is  void  as  against  the  party 
who  might  otherwise  be  injured;  but itis  good 
as  to  all  others.  If  the  person  who  held  ad- 
versely voluntarily  abandon  the  possession, 
there  can  be  no  doubt  that  the  grantee  may 
enter  and  enjoy  the  land.  Or,  if  after  such 
abandonment  a  stranger  enter,  the  grantee  may 
bring  ejectment  and  oust  him.  The  stranger 
was  in  no  peril  of  being  injured  by  the  con 
veyance.  His  entry  was  tortious,  and  he  shall 
aot  cover  himself  with  a  shield  which  belongs 
to  another,  between  whom  and  himself  there 
is  no  legal  privity. 
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But  as  against  the  person  holding  adversely, 
the  deed  is  utterly  void — a  mere  nullity.  There 
was  an  attempt  to  convey,  but  the  parties  failed 
to  accomplish  the  object.  The  title  still  re- 
mains in  the  original  proprietor,  and  he  may 
— indeed,  must — sue  to  recover  the  land.  It  is 
true  that  the  recovery  will  inure  to  the  benefit 
of  the  grantee  in  the  deed;  but  that  is  a  matter 
between  him  and  the  grantor,  and  with  which 
the  person  holding  adversely  has  nothing  to  do. 
It  is  enough  for  him  that  the  deed  does  him  no 
injury. 

When  it  has  been  apprehended  that  a  deed 
might  be  attacked  on  the  ground  of  an  adverse 
holding  at  the  time  it  *was  made,  it  [*53O 
has  been  usual  to  insert  counts  in  the  declara- 
tion on  the  title  of  the  gran  tor  and  the  grantee, 
so  that  if  the  suit  failed  as  to  the  one,  it  might 
succeed  as  to  the  other.  Jackson  v.  Leggett, 
1  Wend.,  377.  But  the  title  is  not  in  both  of 
them,  and  it  is  but  a  poor  compliment  to  the  law 
as  a  science  that  it  cannot  decide  which  ought 
to  sue.  It  has,  I  think,  settled  the  question. 
When  the  action  is  brought  against  the  person 
holding  adversely,  or  anyone  who  has  succeed- 
ed to  his  right,  the  grantor  must  sue.  But  as 
against  a  stranger — one  who  does  not  stand  in 
legal  privity  with  him  who  held  adversely  when 
the  deed  was  made — the  grantee  must  sue.  In 
cases  where  the  grantor  may  sue,  he  must  of 
necessity  be  allowed  to  show  the  deed  void 
when  the  defendant  attempts  to  set  it  up  to  de- 
feat a  recovery.  Otherwise,  the  defendant 
would  first  defeat  the  grantor  by  showing  he 
had  conveyed,  and  then  defeat  the  grantee  by 
showing  the  deed  void  ;  and  thus  we  might 
come,  in  effect,  to  the  result  of  extinguishing 
a  good  title. 

The  first  exception  was  not  well  taken.  But 
I  think  the  judge  erred  in  deciding  that  the 
plaintiff  was  entitled  to  recover.  Her  right  to 
recover  depends  on  the  inquiry,  whether  the 
lease  to  Shultis  was  void  on  the  ground  that 
the  defendant  held  adversely  to  the  plaintiff  at 
the  time  the  lease  was  made  in  July,  1839.  The 
words  of  the  only  witness  to  this  point  are  : 
"The  defendant  did  not  claim  a  right  to  hold 
the  same  as  tenant  thereof  to  the  plaintiff, 
but  claimed  it  as  against  her,  and  adversely  to 
her  right  of  possession."  On  looking  at  the 
whole  case,  it  is  easy  to  see  what  the  witness 
meant.  The  defendant  did  not  claim  to  hold 
the  four  acres  as  tenant  to  the  plaintiff,  because 
it  was  not  included  in  his  lease;  and  he  claimed 
against  her,  because  he  insisted  that  the  four 
acres  should  have  been  included  in  the  lease. 
The  witness  thinks  this  was  holding  "adverse- 
ly ; "  but  we  must  look  at  the  facts.  When 
the  lease  of  1798  expired  on  the  falling  of  the 
last  of  two  lives  in  December,  1836,  the  de- 
fendant remained  in  possession  as  tenant  at 
sufferance  to  the  plaintiff.  Within  a  few  days 
afterwards,  he  took  an  agreement  for  a  new 
*lease,  and  on  the  first  of  May  follow-  [*53 1 
ing  the  lease  was  executed.  During  the  inter- 
vening period  he  clearly  did  not  hold  in  hos- 
tility to  the  plaintiff.  After  receiving  the  new 
lease,  the  character  of  his  possession,  so  far  as 
relates  to  the  four  acres,  was  more  equivocal. 
If,  as  he  contends,  the  four  acres  should  have 
been  included  in  the  lease  as  a  part  of  the  farm, 
he  may,  perhaps,  be  regarded  as  still  holding 
the  four  acres  under  an  agreement  for  a  lease. 
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But  if  the  agreement  did  not  extend  to  the  four 
acres,  he  is,  as  to  that  piece  of  land,  still  hold- 
ing over  after  the  termination  of  the  prior  life 
estate  of  his  father,  and  so  a  tenant  at  suffer 
ance.  In  either  view  of  the  matter,  hid  pos 
session  was  not  hostile  to  the  plaintiff,  but  in 
subordination  to  her  title.  It  is  true  that  a  con- 
troversy sprung  up  between  the  parlies  con- 
cerning the  four  acres  ;  but  neither  angry  feel 
ings  nor  hard  words  will  constitute  an  adverse 
possession.  The  defendant  never  denied  the 
plaintiff's  title.  He  constantly  admitted  it,  by 
insisting  that  she  ought  to  give  him  a  lease  of 
the  premises  in  question. 

Such  was  the  state  of  things  when  the  lease 
to  Shultis  was  executed.  The  plaintiff  was  not 
selling  a  pretended  title.  There  being  no  ad- 
verse possession,  the  lease  was  operative  ;  and 
as  the  plaintiff  had  parted  with  her  title  before 
this  action  was  commenced,  she  cannot  re- 
cover. 

New  trial  granted. 

Deed  of  lands  held  adversely—  Validity  of.  Cited  in— 
5  Hill,  282 ;  37  N.  Y.,  507 :  63  N.  Y.,  275  ;  8  Hun,  339;  14 
Barb.,  450:  15  Barb.,  497  :  20  Barb.,  405,  439 ;  34  Barb., 
63;  53  Barb.,  398;  12  Abb.  Pr.,  278;  17  Abb.  Pr.,  478;  9 
Bos.,  501 :  2  Rob.,  495 ;  60Ind.,  484 ;  19  Am.  Rep.,  323; 
114  Mass.,  145. 

Acttnn  for  lands  held  adversely— Wno  entitled  to 
mantain.  Changed  by  statute-37  N.  Y.,  507 ;  62  N. 
Y.,  483 :  92  N.  Y.,  352 ;  20  Hun,  602. 

Cited  in— 20  N.  Y.,  405 ;  17  Barb.,  665 ;  34  Barb.,  63  ; 
9  Bos.,  501. 

Also  cited  in— 33  Barb.,  280. 


BANK  OF  MONROE  ».  CULVER  ET  AL. 

Evidence — Entries  in  Usual  Course  of  Business 
— Res  Gestse. 

Where  a  witness  testified  in  respect  to  certain  en- 
tries and  memoranda  made  by  him  in  the -usual 
course  of  business,  that  it  was  his  uniform  practice 
to  make  such  entries,  etc., when  the  transactions  oc- 
curred, and  to  make  them  truly,  that  be  had  no 
doubt  the  entries  in  question  were  so  made,  but 
that  he  had  no  recollection  of  the  facts  or  transac- 
tions to  which  they  related ;  held,  that  they  might 
be  jriven  in  evidence. 

In  an  action  by  a  bank  upon  a  promissory  note,  it 
became  material  for  the  plaintiffs  to  show  for  what 
purpose  another  note  was  sent  to  them  by  the  pres- 
ident of  a  neighboring  bank;  and  held,  that  the 
president's  letter  inclosing  the  note,  in  which  he 
stated  that  it  was  sent  for  collection  and  credit,  was 
competent  evidence  as  part  of  the  res  gestce. 

Citations— 16  Wend.,  586 ;  5  Wend..  301. 

A  SSUMPSIT  tried  before  Dayton,  G.  Judge, 
j\  at  the  Monroe  Circuit.  The  plaintiffs 
532*]  *  gave  in  evidence  a  promissory  note 
made  by  the  defendants  for  $706.57.  dated 
April  24,  1837,  and  payable  three  months  after 
date.  The  defense  was  usury.  The  defendants 
read  a  deposition  of  N.  8.  Prentiss,  in  which 
he  stated  facts  tending  to  show  that  the  note  in 
suit  was  a  renewal,  in  part,  of  a  note  of  $ 2,000 
made  by  him  and  the  defendants  in  the  year 
1834,  and  discounted  by  the  plaintiffs  through 
the  agency  of  A.  M.  Schermerhorn,  their  pres 
ident,  at  an  usurious  rate  of  interest.  The  wit- 
ness spoke  of  several  renewals  at  the  Bank  aft- 
er partial  payments — the  note  in  suit  being,  as 
was  inferred,  the  last  in  the  chain.  Two  other 
notes  were  produced,  the  first  dated  December 
31,  1835,  for  $700.  made  by  Prentiss  and  the 
defendants,  and  payable  at  three  months;  and 
the  other  made  by  the  defendants  December 
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30,  1886,  at  three  months,  for  $749.46.  Evi- 
dence was  given  that  these  two  notes  had  been 
discounted  by  the  plaintiffs,  and  there  was  pre- 
sumptive evidence  that  the  note  of  $700  was 
renewed  by  the  one  for  $749.46,  and  that  the 
last  mentioned  note  was  renewed  by  the  one 
now  in  suit.  But  there  was  no  direct  proof  of 
any  connection  between  these  three  notes  and 
the  $2,000  note  in  relation  to  which  the  usury 
was  alleged;  nor  was  there  any  proof  that  the 
$2,000  note  had  been  discounted  by  the  plaint- 
iffs, except  what  was  contained  in  the  deposi- 
tion of  Prentiss;  and  that  left  it  somewhat 
doubtful  whether  the  note  was  discounted  by 
the  plaintiffs,  or  by  Schermerhorn  on  his  own 
account. 

To  rebut  this  evidence,  the  plaintiffs  called 
J.  T.  Talman,  the  cashier  of  the  Bank,  and 
offered  to  prove  from  memoranda  and  entries 
in  the  handwriting  of  the  witness,  made  at  the 
time  the  transactions  to  which  they  refer  oc- 
curred, and  while  he  was  cashier  and  had 
charge  of  the  books  and  correspondence  of  the 
Bank — which  memoranda  and  entries  the  wit- 
ness would  swear  he  believed  were  truly  and 
correctly  made — the  manner  in  which  the 
$2,000  note  came  into  the  Bank,  and  in  which 
the  same  *was  paid;  although  inde-  [*533 
pendent  of  such  memoranda  and  entries  the 
witness  had  no  recollection  of  the  facts,  and 
even  after  having  his  memory  refreshed  by 
their  examination,  he  could  not  testify  to  the 
facts  independent  of  the  entries  and  memoran- 
da. To  this  evidence  the  defendants  objected; 
but  the  objection  was  overruled,  and  the  de- 
fendants excepted. 

The  plaintiffs  then  produced  a  letter  pur- 
porting to  have  been  written  by  A.  B.  Johnson, 
president  of  the  Ontario  Branch  Bank, at  Utica, 
dated  July  14,  1834,  and  directed  to  said  Tal- 
man, as  cashier,  and  which  stated  that  several 
notes  were  inclosed  for  collection  and  credit 
and,  among  others,  the  note  of  N.  C.  Prentiss, 

and  others  (due),  Nov.  21 $2,000.     The 

witness,  Talman,  testified  to  the  handwriting 
of  Johnson;  that  the  memorandum  on  the  back 
of  the  letter,  of  its  receipt,  was  in  the  hand- 
writing of  the  witness;  that  it  was  a  part  of  his 
business  to  take  the  letters  from  the  postoffice, 
and  to  make  a  memorandum  of  the  day  when 
they  were  received  upon  the  letters  themselves, 
before  making  the  entries  in  the  books;  that 
from  the  memorandum  he  was  entirely  confi- 
dent that  this  letter  was  received  by  him  upon 
the  day  noted,  and  in  the  usual  course  of  bus- 
iness, though  he  said  he  had  no  recollection  of 
having  received  the  letter,  nor  of  having  seen 
it  before  it  was  produced  to  him  on  the  trial. 
The  judge  allowed  the  letter  to  be  read  in  evi- 
dence, and  the  defendants  excepted. 

The  witness  then  went  on  and  testified  to 
several  facts  which  appeared  from  entries 
made  by  him  at  the  time,  in  the  books  of  the 
Bank  and,  among  others,  that  the  $2,000  note 
was  received  by  the  plaintiffs  for  collection  on 
account  of  the'Ontario  Branch  Bank,  on  the 
day  of  the  receipt  of  Johnson's  letter;  that  the 
note  was  paid  by  Schermerhorn  as  indorser, 
and  the  money  passed  to  the  credit  of  the  On- 
tario Branch  Bank;  and  on  the  same  day  a 
draft  for  the  proceeds  of  the  note  was  sent  to 
the  Ontario  Branch  Bank.  So  far  as  the  wit- 
ness knew,  no  note  made  by  Prentiss  and  the 
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defendants,  or  by  the  defendants  alone,  had 
534*]  ever  been  *discounted  by  the  plaintiffs, 
except  the  notes  of  $700,  $749.46,  and  the  one 
in  suit.  The  witness  said  his  uniform  practice 
was,  to  make  his  entries  at  the  time  the  trans- 
actions occurred,  and  to  make  them  truly  ac- 
cording to  the  facts;  that  he  had  no  doubt  the 
entries  were  made  in  that  manner,  and  were 
correct;  that  independent  of  these  entries,  he 
had  no  recollection  of  the  matters  of  which  he 
had  spoken;  nor  could  he,  after  examining  the 
entries,  say  that  his  recollection  was  sufficient- 
ly refreshed  to  enable  him  to  testify  to  the 
transaction  without  reference  to  the  entries. 
The  defendants  objected  to  the  testimony  in  re- 
lation to  the  entries.  Overruled,  and  exception 
taken. 

The  plaintiffs  called  Mr.  Mathews,  the  at- 
torney for  the  defendants,  who  testified  that  he 
had  examined  the  books  of  the  Bank,  and  that 
it  did  not  appear  from  these  books  that  any 
note  of  $2,000  was  ever  discounted  by  the 
plaintiffs  for  Prentiss  and  the  defendants.  The 
defendants  objected  to  this  evidence;  but  the 
objection  was  overruled  and  the  defendant  ex- 
cepted. 

The  jury  found  a  verdict  for  the  plaintiffs, 
and  the  defendants  now  move  for  a  new  trial 
on  a  bill  of  exceptions. 

Messrs.  S.  Mathews  and  O.  Hastings, 
for  defendants. 

Mr.  A.  Gardner,  for  plaintiffs. 

By  the  Court,  Bronson,  J.  The  defend- 
ants attempted  to  prove  that  the  $2,000  note  had 
been  discounted  by  the  plaintiffs.  In  answer 
to  this  evidence,  the  plaintiffs  proposed  to 
show,  when,  how  and  for  what  purpose  the 
note  came  into  the  Bank;  and  that  they  had  no 
connection  with  it  beyond  that  of  collecting 
and  remitting  the  money.  If  the  proof  which 
they  offered  was  admissible,  their  case  was 
fully  made  out.  The  testimony  of  cashier  Tal- 
man,  taken  in  connection  with  the  letter  of 
Johnson,  the  indorsement  made  upon  it  at  the 
time  it  was  received,  and  the  entries  then  made 
by  the  witness  in  the  plaintiffs'  book,  showed, 
or,  at  least,  tended  to  show,  that  the  note  came 
into  the  Bank  on  a  particular  day  through  the 
535*]  postoffice,  *and  in  the  usual  course  of 
business;  that  it  was  received  for  collection  on 
account  of  the  Ontario  Branch  Bank,  and  that 
the  money  was  collected  and  remitted  to  that 
bank.  This  testimony  went  far  to  prove  that 
Prentiss,  the  defendants'  witness,  was  mis- 
taken in  supposing  the  note  was  discounted  by 
the  plaintiffs.  And  in  addition  to  this,  it  was 
proved  that  it  did  not  appear  by  the  plaintiffs' 
books  that  they  had  ever  discounted  such  a 
note. 

But  the  question,  whether  the  plaintiffs  were 
entitled  to  a  verdict,  does  not  arise  upon  this 
bill  of  exceptions.  The  only  questions  made 
by  the  bill  arer  whether  the  proofs  offered  by 
the  plaintiffs  were  in  their  own  nature  admis- 
sible, and  whether  they  had  a  legal  tendency 
to  make  out  the  plaintiffs'  case. 

This  brings  us  to  the  inquiry  whether  the 
original  entries  and  memoranda  were  properly 
received  in  evidence.  The  defendants  insist 
that  they  could  only  be  used  for  the  purpose 
of  refreshing  the  recollection  of  the  witness, 
and  not  as  evidence  to  the  jury.  I  may  here 
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remark,  that  the  entries  and  memoranda  were 
made  in  the  usual  course  of  business,  and  are 
verified  in  the  most  ample  manner  by  the  wit- 
ness who  made  and  whose  duty  it  was  to  make 
them.  The  proof  could  not  well  have  been 
more  satisfactory  than  it  is.  But  the  witness 
was  unable  to  call  to  mind  the  original  trans- 
action; and  the  question  is,  whether  memoran- 
da and  entries  thus  verified  should  be  allowed 
to  speak  for  themselves.  I  think  they  should. 
Although  it  was  not  then  absolutely  necessary 
to  pass  upon  the  question,  it  was  fully  consid- 
ered in  Merrill  v.  R.  R.  Co.,  16  Wend.,  586; 
and  we  came  to  the  conclusion  that  evidence 
of  this  character  was  admissible.  Lawrence  v. 
Barker,  5  Wend.,  301,  does  not  lay  down  a 
different  rule.  The  memorandum  in  that  case 
was  not  made  in  the  usual  course  of  business, 
but  only  for  the  convenience  of  the  witness. 
But  here  the  memoranda  and  entries  were 
made  in  the  usual  course  of  business,  and  as  a 
part  of  the  proper  employment  of  the  witness. 
I  do  not  see  how  it  is  possible  to  doubt  that 
such  evidence  ought  to  be  received.  There  are 
a  multitude  of  transactions  *occurring  [*536 
every  day  in  banks,  the  offices  of  insurance 
companies,  merchants'  stores,  and  other  places 
which,  after  the  lapse  of  a  very  brief  period, 
cannot  be  proved  in  any  other  way.  It  is  not 
to  be  supposed  that  officers  and"  clerks  in  large 
trading  and  other  business  establishments,  can 
call  to  mind  all  that  has  been  done  in  the 
course  of  their  employment;  and  when  their 
original  entries  and  memoranda  have  been 
duly  authenticated,  and  there  is  nothing  to  ex- 
cite suspicion,  there  can  be  no  great  danger  in 
allowing  them  to  be  laid  before  the  jury. 

The  objection  to  the  letter  of  Johnson  seems 
to  have  been  made  on  the  ground  that  the  wit- 
ness had  no  present  recollection  of  having  re- 
ceived it,  but  was  obliged  to  depend  upon  his 
indorsement  on  the  letter,  and  his  en  tries  made 
the  same  day  in  the  books  of  the  Bank.  If 
that  was  the  only  ground  of  objection,  the 
question  has  been  already  sufficiently  consid- 
ered. If  the  defendants  intended  to  go  fur- 
ther, and  insist  that  the  declarations  of  John- 
son were  not  evidence  in  this  action,  they 
should  have  said  so  at  the  time.  But  if  they 
had  made  the  point  on  the  trial  it  would  have 
been  unavailing.  The  letter  contained  noth- 
ing beyond  a  statement  that  the  note  was  sent 
for  collection  and  credit.  That  statement  in 
connection  with  the  other  evidence,  went  to 
show  for  what  purpose  the  note  was  sent  by 
the  one  bank  and  received  by  the  other.  It 
constituted  a  part  of  the  transaction,  and  as 
such  was  clearly  admissible  evidence.  If  John- 
son had  called  in  person  and  delivered  the  note, 
saying  he  left  it  for  collection,  his  declaration 
would  have  been  admissible  as  a  part  of  the 
res  gestce;  and  his  written  declaration  accom- 
panying the  note  stands  on  the  same  principle. 

It  the  $2,000  note  had  been  discounted  by 
the  plaintiffs,  that  fact  would,  in  the  ordinary 
course  of  business,  have  appeared  upon  the 
books  of  the  Bank.  The  fact  that  there  was 
no  such  entry  in  the  books  was,  I  think,  prop- 
er evidence  for  the  consideration  of  the  jury. 

New  trial  denied,  (a) 

Reviewed— 46  Am.  Dec.,  362  (1  Fla.,  323). 
Followed— 38  Super.,  264, 272. 

(a)  See,  Brewster  v.  Doane  et  al.,  post,  p.  537. 
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537*]  *BREWSTER  e.  DOANE  ET  AL. 

Evidence— Entries  in  Usual  Course  of  Business 
—By  Third  Parlies—  When  Admissible. 

Entries  and  memoranda  made  by  third  persons  in 
the  u-ii;tl  course  of  business,  as  notaries,  clerks, 
etc.,  cannot  be  Riven  in  evidence  on  the  ground 
merely  that  they  are  absent  beyond  the  jurisdiction 
of  the  court;  though  otherwise,  where  they  are 
dead. 

Citations -20  Johns..  168;  2  Wend.,  369,  613;  7 
Wend..  160;  Cow.  &  H.  Notes  to  Phil.  Ev..  674-676; 
0  Cow..  162 ;  16  Wend..  595. 

MOTION  to  set  aside  report  of  a  referee.  The 
action  was  for  goods  sold  and  delivered. 
The  goods  were  delivered  to  one  D.  Y.  Dpane 
and,  as  the  plaintiff  alleged,  on  the  credit  of 
the  defendants;  but  the  defendants  denied  that 
they  had  anything  to  do  with  the  purchase  of 
the  goods.  After  other  evidence  had  been 
given,  the  plaintiff,  for  the  purpose  of  show- 
ing to  whom  he  gave  credit  for  the  goods,  pro 
posed  to  give  in  evidence  one  of  his  booka  of 
account,  called  a  blotter,  having  first  proved 
that  the  entry  to  which  he  wished  to  refer  was 
in  the  handwriting  of  one  Christie,  who  at  the 
date  of  the  entry  was  a  clerk  of  the  plaintiff. 
The  defendants  objected,  but  the  referee  ad- 
mitted the  book,  which  showed  that  the  goods 
were,  October  17,  1838,  the  time  of  delivery, 
charged  to  the  defendants. 

After  the  defendants  had  given  in  evidence 
a  receipt  of  the  plaintiff  subsequent  to  the  de- 
livery of  the  goods,  the  plaintiff  produced  his 
ledger,  for  Ihe  purpose  of  explaining  the  re- 
ceipt. The  defendants  objected  to  receiving 
the  book,  but  the  referee  admitted  it,  on  the 
ground,  as  he  said,  that  Christie,  the  clerk 
who  made  the  entry  sought  to  be  proved,  was 
beyond  the  jurisdiction  of  the  court.  The  ref 
eree  reported  that  $483.83  was  due  the  plaint- 
iff, and  the  defendants  now  moved  to  set  aside 
the  report. 

Mr.  A.  Gardner,  for  defendants. 

Messrs.  W.  S.  Bishop  and  O.  Hastings, 
for  plaintiff. 

By  the  Court,  Bronson,  J.  The  rule  is,  that 
entries  and  memoranda  made  in  the  usual 
538*]  course  of  business,  by  notaries,  *clerks 
and  other  persons,  may  be  received  in  evi- 
dence after  the  death  of  the  person  who  made 
them.  Halliday  v.  Martinet,  20  Johns.,  168; 
Butler  v.  Wright, 2  Wend.,  369;  Hartv.  Wilson, 
Id.,  513;  Nichols  v.  Goldsmith,  7  Id.,  160;  Cow- 
en  &  H.  Notes  to  Phil.  Ev.,  674-676.  But  if 
the  person  who  made  the  entry  be  still  living, 
though  out  of  the  State,  he  must  be  called,  or 
examined  on  commission;  otherwise,  his  entry 
or  memorandum  cannot  be  received,  Wilbur 
v.  Selden.  6  Cow.,  162; Merrill  v.  R.  R.  Co.,  16 
Wend.,  505.  Entries  and  memoranda  made 
by  deceased  persons  in  the  usual  course  of 
business,  though  not  the  most  satisfactory 
kind  of  evidence,  are  received  from  the  neces- 
sity of  the  case;  and  the  evidence  is  not  ad- 
missible where  that  necessity  does  not  exist. 


Motion  granted.(a) 

Cited  in-8  N.  Y.,  172 ;  67  N.  Y..  77 ;  3  Keyea.  141 ; 
4  Abb.  App.  Dec.,  325;  6  Hun,  446;  9  Hun,  241;  » 
Barb.,  401 ;  23  Barb.,  573 ;  60  How.  Pr..338;  38  Su- 
per.. 271 ;  47  Super.,  188;  46  Am.  Dec.,3fiO(l  Fla.,  321); 
46  Am.  Rep.,  666;  21  W.  Va.,  311. 

(a)  See  Bank  of  Monroe  v.  Culver  et  al.,  ante,  p. 
631. 


SHERIDEN  «.  SMITH  &  SMITH. 

Tender — Plea  of— Payment  Into  Court — Wait- 
er of — Issue — Evidence —  Testimony  in  Anoth- 
er Trial. 

A  plea  of  tender  is  irregular  and  may  be  treated 
as  a  nullity,  unless  the  money  be  paid  into  court, 
and  notice  Riven  of  that  fact  at  the  time  of  serving 
the  plea. 

If,  without  the  money  being  paid  into  court,  or 
any  notice  to  that  effect,  the  plaintiff  accept  a  plea 
of  tender  and  reply  taking  issue,  he  will  be  deemed 
to  have  waived  the  irregularity;  and  qucere,  wheth- 
er, should  he  fail  upon  the  issue  at  the  trial,  he  can 
reach  the  fund  except  through  a  special  applica- 
tion to  the  court,  and  leave  obtained  upon  terms  to 
avail  himself  of  the  defect  in  the  plea  as  he  might 
have  done  in  the  first  instance. 

On  issue  taken  upon  a  plea  of  tender,  the  ques- 
tion, whether  the  money  has  or  has  not  been  paid 
in,  cannot  be  litigated  at  the  trial ;  but  must  be 
dealt  with  like  other  mere  matters  of  practice. 

Testimony  delivered  in  another  cause  to  which 
the  plaintiff  was  a  party,  cannot  be  given  in  evi- 
dence against  him  as  a  tacit  confession  of  the  facts 
sworn  to,  though  it  be  shown  that  he  heard  the  tes- 
timony and  expressed  no  dissent ;  and  this,  notwith- 
standing the  testimony  was  given  by  a  witness  called 
on  his  side. 

Citations— Tidd.  Pr.,  566;  1  Arch.  Pr.,  137 ;  2  Arch. 
Pr.,  101:  1  Burr.  Pr.,  407  ;  Saund.  PI.  &  Ev.,  834:3 
Stark.,  33  ;  1  Moody  &  M..  336,  463.  464 ;  Roscoe.  Cr. 
Ev..  49  :  I  Phil.  Ev:,  116 ;  Cow.  &  H.  Notes,  193.  248  : 
9  Mass.,  207, 

A  SSUMPSIT,  tried  at  the  Washington  Cir- 
-t\.  cuit,  in  November,  1840,  before  Willard, 
C.  Judge.  The  declaration  *was  upon  [*53t> 
a  promissory  note  made  by  the  defendants, 
dated  April  22,  1838,  for  $220.72.  payable  to 
the  plaintiff  or  bearer,  one  day  afterdate.  The 
defendants  pleaded  payment  of  $127,  and  tend- 
er of  the  residue  with  profert  in  curia  of  the 
money;  but  the  plea  was  unaccompanied  by  a 
notice  that  the  money  had  been  paid  into  court. 
The  plaintiff  replied  denying  both  payment 
and  tender. 

On  the  trial,  the  making  of  the  note  in  ques- 
tion was  admitted,  and  the  defendants  then 
proved  that  in  September,  1838,  the  plaintiff 
called  at  their  store  to  receive  payment  of  the 
note.  The  defendants  were  absent  at  the  time, 
and  the  plaintiff  told  the  clerk  that  he  would 
leave  the  note  at  Mr.  Griswold's,  where  he 
wished  the  money  to  be  sent.  He  said  he  want- 
ed the  note  to  be  paid  in  full,  and  if  the  defend- 
ants did  not  get  a  chance  to  sent  it  to  Gris- 
wold's, he  or  his  brother  James  would  call  and 
receive  it  in  the  course  of  the  next  week. 
James  called  at  the  store  October  15  following, 
and  was  paid  $127,  to  be  applied  on  the  note 
which  was  not  then  in  his  possession.  No  re- 
ceipt was  given,  but  he  promised  to  see  that 
the  payment  was  indorsed.  It  appeared  that, 
at  the  time  of  the  trial,  James  was  living  at 
Chicago. 

The  defendants  then  proved  that  the  balance 
due  on  the  note,  including  interest,  was  tend- 
ered to  the  plaintiff  April  10,  1839.  The 
money  had  not  been  paid  into  court,  but  was 

HILL  2. 


1842 


SHKRIDEN  v.  SMITH. 


539 


still  in  the  possession  of  the  person  who  made 
the  tender,  by  whom  it  was  produced  at  the 
trial  and  paid  over  to  the  clerk. 

The  defendants  also  proved  that,  on  the  trial 
of  a  cause  before  a  justice  of  the  peace  in  the 
State  of  Vermont,  to  which  the  plaintiff  was  a 
party,  James  was  called  as  a  witness  on  the 
part  of  the  former,  and  testified  to  an  agree- 
ment made  by  him  for  his  brother,  the  present 
plaintiff,  with  the  adverse  party.  He  further 
testified  that  he  had  no  particular  authority  to 
make  the  contract,  but  that  his  brother  was 
deaf,  ignorant,  and  incapable  of  transacting 
business,  and  that  he,  James,  exercised  a  kind 
of  supervision  over  his  affairs.  This  evidence 
was  objected  to  as  incompetent  and  irrelevant; 
but  the  judge  admitted  it,  and  the  defendants 
54O*]  excepted.  It  *was  then  shown  that  the 
plaintiff  was  present  at  James' examination  be- 
fore the  justice,  and  in  a  situation  where  he 
would  be  likely  to  have  heard  his  testimony; 
but  that  he  said  nothing  either  in  affirmance  or 
denial  of  it. 

When  the  testimony  was  closed,  the  plaint 
iff 's  counsel  insisted  that  if  the  jury  should  be 
against  the  plaintiff  on  the  question  of  pay- 
ment, it  would  be  their  duty  to  find  a  verdict 
in  his  favor  for  the  balance  of  the  note,  as  the 
defendants  did  not  pay  the  money  tendered 
into  court  on  filing  their  plea  ;  but  the  judge 
ruled  otherwise,  and  the  plaintiff  excepted. 
The  jury  found  a  verdict  for  the  defendants, 
and  the  plaintiff  now  moved  for  a  new  trial 
upon  a  bill  of  exceptions. 

Messrs.  M.  Fairchild  and  J.  Crary,  for 
plaintiff. 

Mr.  S.  Stevens,  for  defendants. 

By  the  Court,  Nelson,  Ch.  J.  The  plaint- 
iff should  have  disregarded  the  plea  of  tender, 
as  it  was  not  accompanied  with  a  notice  that 
the  money  had  been  paid  into  court :  Tidd, 
Pr.,  566  ;  1  Arch.  Pr.,  137  ;  22d.,  101  ;  1  Burr. 
Pr.,  407  ;  but  as  he  omitted  to  do  so,  and  re- 
plied taking  issue,  it  may  be  doubtful,  in  case 
he  fails  on  the  issue,  whether  he  can  reach  the 
fund,  if  beyond  his  control,  short  of  a  special 
motion  to  get  rid  of  the  proceedings  on  such 
terms  as  the  court  under  the  circumstances 
may  impose,  and  thus  enable  himself  to  take 
advantage  of  the  defect  in  the  plea  as  he  might 
have  done  in  the  first  instance.  Whether  the 
money  has  been  paid  into  court(  does  not  seem 
to  be  involved  in  the  issue  ;  and  it  was  not. 
therefore,  a  question  proper  to  be  litigated  on 
the  trial.  The  sole  question  there  was  upon 
the  fact  of  tender  or  not.  Saund.  PI.  &  Ev., 
834.  The  effect  of  not  paying  the  money  into 
court  on  a  plea  of  tender,  is  a  point  of  prac- 
tice to  be  dealt  with  summarily,  like  all  ques- 
tions of  that  kind.  The  omission  to  pay  in  the 
money  was  but  an  irregularity,  which  the 
plaintiff  waived  by  accepting  a  plea  and  taking 
issue  upon  it. 

541*]  *The  plaintiff's  admission  of  an  au- 
thority in  James  to  receive  payment  ot  the 
$127,  was  sought  to  be  inferred  from  his  si- 
lence in  respect  to  James'  testimony  on  the 
trial  of  a  cause  in  Vermont,  given  in  the  pres- 
ence of  the  plaintiff.  James  testified  on  that 
occasion  that  he  exercised  a  kind  of  supervision 
over  the  plaintiff's  affairs ;  and  because  the 
plaintiff  allowed  this  testimony  to  be  given 
HILL  2. 


without  expressing  his  dissent,  the  inference 
above  stated  is  sought  to  be  derived  from  bis 
silence.  It  struck  me  on  the  argument  that 
this  mode  of  reaching  such  an  inference  was 
extremely  unjust,  destitute  of  any  sound  prin- 
ciple, and  bore  no  analogy  to  the  general  rule 
of  evidence  upon  which  it  was  attempted  to 
be  supported.  No  authority  on  the  point  was 
referred  to  on  either  side  ;  but,  on  looking  into 
the  cases,  I  find  it  abundantly  settled  that  the 
evidence  justified  no  such  inference  as  was 
sought  to  be  derived  from  it,  and  should  have 
been  rejected. 

In  Rex  y.  Appkby,  3  Stark.,  33,  on  the  trial 
of  an  indictment  against  three,  the  prosecu- 
tors proposed  to  prove  that,  on  an  examination 
before  the  magistrate,  one  of  the  prisoners  was 
charged,  by  the  testimony  of  another,  with 
having  committed  the  felony  jointly  with  the 
latter ;  and  that  the  former,  though  present, 
did  not  deny  it.  Holroyd,  J.,  rejected  the  evi- 
dence, observing  that  it  was  not  competent  and 
that  it  had  been  repeatedly  so  ruled  by  the 
other  judges.  In  Melen  v.  Andrews,  1  Mood. 
&  M.,  336,  which  was  case  for  maliciously  lay- 
ing an  information  against  the  plaintiff,  the  de- 
fendants proposed  to  prove  what  a  witness  had 
testified  to  before  the  magistrates  who  received 
the  information,  claiming  'it  to  be  competent 
evidence,  on  the  ground  that  it  was  testified  to 
in  the  presence  of  Melen,  who  had  the  oppor- 
tunity of  cross-examination  and  of  remarking 
upon  the  testimony  ;  and  that  it  was,  therefore, 
admissible  upon  the  common  principle,  as 
showing  his  conduct  when  particular  state- 
ments were  made  in  his  presence  ;  but  Park, 
J.,  rejected  the  evidence  offered,  saying :  "I 
think  it  is  safer  to  refuse  it.  and  to  hold  that 
the  deposition  *of  a  witness,  taken  in  [*542 
a  judicial  proceeding,  is  not  evidence  on  the 
ground  that  the  party  against  whom  it  is  sought 
to  be  read  was  present  and  had  the  opportunity 
of  cross-examining.  It  clearly  would  not  be 
admissible  against  a  third  person,  who  merely 
happened  to  be  present,  and  who,  being  a 
stranger  to  the  matter  under  investigation,  had 
not  the  right  of  interfering  ;  and  I  think  the 
same  rule  must  apply  here.  It  is  true  that  the 
plaintiff  might  have  cross-examined,  or  com- 
mented on  the  testimony  ;  but  still,  in  an  in- 
vestigation of  this  nature,  there  is  a  regularity 
of  proceeding  adopted  which  preventslhe  par- 
ty from  interposing  when  and  how  he  pleases, 
as  he  would  in  a  common  conversation.  The 
same  inferences,  therefore,  cannot  be  drawn 
from  his  silence,  or  his  conduct  in  this  case, 
which  generally  may  in  that  of  a  conversation 
in  his  presence."  See,  also,  Mnden  v.  West- 
lake,  1  Mood.  &  M.,  463,  464  ;  Roscoe.  Cr.  Ev., 
49  ;  1  Phil.  Ev.,  116  ;  Cowen  &  H.  Notes,  193, 
246.  In  Hovey  v.  Hovey,  9  Mass.,  207,  it  was 
held,  that  a  party's  procuring  a  deposition  of 
a  witness  is  no  evidence  that  he  admits  the 
truth  of  facts  therein  contained  so  that  they 
may  be  used  against  him. 

It  may  very  well  be  and  does,  in  fact,  not 
unfrequently  happen,  that  a  party  is  taken  by 
surprise  at  parts  or  the  whole  of  the  testimony 
of  a  witness  that  he  has  himself  called  upon 
the  stand,  and  that  he  knows  the  testimony  to 
be  untrue  and  founded  in  mistake ;  butthisaf- 
fords  no  good  reason  for  rising  and  denying 
the  truth  of  it,  nor  could  he  do  so  without 
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breaking  in  upon  the  orderly  proceedings  of 
the  court,  or  justly  exposing  himself  to  its 
animadversion.  Besides,  the  principle,  if  car- 
ried out,  would  not  stop  here  ;  the  party  sit- 
ting by  would  be  exposed  not  only  to  the  im- 
plied admission  by  his  silence  of  the  truth  of 
the  matters  testified  to  by  his  own  witnesses, 
but  also  by  those  of  the  opposite  party  ;  for 
the  reason  for  inferring  an  admission  from  si 
lence  is  as  strong  in  the  one  case  as  in  the 
other. 

It  was  insisted  upon  the  argument,  that  the 
proof  of  what  James  testified  to  before  the  jus- 
543*1  lice  in  the  presence  *of  the  plaintiff, 
was  admissible  upon  the  assumption  that  it 
would  or  might  be  followed  up  by  proof  that 
the  plaintiff  heard  and  assented  to  it :  and>  ac- 
cordingly, evidence  was  immediately  given 
that  the  plaintiff  was  in  court,  near  the  witness 
when  he  was  testifying  ;  that  the  testimony 
was  supposed  to  have  been  heard  by  the  plaint- 
iff, and  that  he  made  no  reply.  But  to  sustain 
the  decision  upon  this  view,  would  be  an  ob- 
vious evasion  of  the  rule  that  goes  to  exclude 
such  evidence.  The  answer  is,  that  the  proof 
given  and  objected  to  was  irrelevant  and  in- 
competent for  the  purpose  avowed  and  as  fol- 
lowed up  by  the  further  examination.  It  is 
manifest,  the  evidence  was  offered  and  re- 
ceived under  an  idea  that  the  plaintiff  was 
chargeable,  from  his  silence,  with  admitting 
the  truth  of  the  statements  contained  in  his 
brother's  testimony.  If  not,  why  follow  up  the 
examination,  by  showing  his  presence,  his  rel- 
ative position  to  the  witness,  the  probability ^of 
his  having  heard  the  relation,  and  that  he  in- 
dicated no  dissent  ? 

I  think  a  new  trial  should  be  granted,  costs 
to  abide  the  event. 

New  trial  granted. 

Evidence— Admissions— Tacit  Confessions— Distin- 
guished— 25  Hun,  274. 

Cited  in-45  N.  Y.,  757 ;  2T.  &  C.,  167. 

Tender— Sufflcie  ncy  of— Pleading— Distinguished— 
5  Lans.,  309. 

Cited  in-«l  N.  Y.,  321 :  26  Hun,  375 :  8  Barb.,  411 : 
46  Barb.,  556.  557:  25  How.  Pr.,  464;  30  How.  Pr.,228; 
15  Abb.  Pr.,  372;  2  E.  D.  S.,  198:  35  111.,  163. 

Pleading—  Waiver  of  defect  or  irregularity— Dis- 
tinguished—61  N.  Y.,  322. 

Cited  in-45  Barb.,  557 ;  5  Abb.Pr.,  367 ;  7  Abb.  N. 
8.,  246. 


WHITE,  Appellant,  v.  STORY,  Appellee. 

Surrogate's  Court  —  Practice  in  —  Admeasure- 
ment of  Dower — How  Dower  May  Be  Assigned 
— Appeal. 

On  appeal  from  a  surrogate's  proceedings  for  the 
admeasurement  of  dower,  this  court  will  not  permit 
affidavits  to  be  read  on  either  aide  which  were  not 
before  the  surrogate. 

Where,  in  such  proceedings,  due  notice  of  the  ap- 
plication waa  given  to  the  tenant,  who  did  not  at- 
tend-Jbef  ore  the  surrogate,  and  the  latter  appointed 
three  commissioners  according  to  the  statute,  but 
on  ascertaining  that  one  of  them  could  not  nerve  by 
reason  of  ill  health,  substituted  another  in  his  place: 
it  appearing  from  the  surrogate's  return  that  both 
the  first  appointment  and  the  substitution  took 
place  on  the  day  for  which  the  application  waa  no- 
ticed :  held,  that  the  whole  might  be  regarded  aa 
one  continuous  act,  and  the  aubstitution.  therefore, 
regular  without  any  additional  notice. 

Quaere  aa  to  the  latter,  however,  had  the  tenant 
appeared  on  the  day  fixed  by  the  notice,  and  left  the 
surrogate's  office  after  the  first  appointment,  with- 
out being  apprised  that  any  further  proceedings 
were  contemplated. 
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A  surrogate's  order  appointing  commissioners  in 
such  a  case,  and  specifying  a  day,  etc.,  for  muking 
the  report,  ia  in  the  nature  of  an  adjournment  or 
continuance  *of  the  proceedings:  and,  upon  [*544 
the  coming  in  of  the  report  at  the  time,  it  may  be 
confirmed  on  motion  of  either  party  without  notice 
to  i  in'  other  for  that  purpose. 

Though  dower  must,  in  general,  be  assigned  by 
metca  and  bounds,  yet  there  are  exceptions  to  thia 
rule  ;  e.  g.,  where  the  subject-matter  ia  of  auch  a 
nature  that  no  division  can  be  made  which  will  give 
the  parties  the  enjoyment  of  their  respective  shares 
in  severally ;  ia  which  cases  it  may  be  so  assigned  as 
to  give  the  widow  one  third  of  the  profits,  or  the 
partiea  may  have  an  alternate  occupation  of  the 
whole,  etc. 

Whether  rent  out  of  land  can  be  assigned  by  the 
commissioners  to  the  widow  in  lieu  of  dower, queorc. 

Where  the  premises  in  which  dower  was  claimed 
consisted  of  a  village  lot  with  a  dwelling-house 
thereon.and  the  commissioners,among  other  things, 
assigned  to  the  widow  particular  rooms  in  the  house, 
with  the  right  of  using  the  stairways,  halls,  etc.,  so 
as  to  afford  ingress  and  egress  for  the  enjoyment  of 
the  rooms ;  bold,  not  an  assignment  to  which  the 
tenant  could  legally  object;  though  otherwise,  «em- 
ble,  as  to  the  widow. 

Quaere,  whether  an  appeal  from  the  surrogate  will 
lie  in  behalf  of  the  tenant,  where  he  has  suffered 
the  report  of  the  commissioners  to  be  confirmed  by 
default. 

On  affirming  the  proceedings  of  a  surrogate  for 
the  admeasurement  of  dower,  costs  are  in  the  discre- 
tion of  the  court ;  and  if  there  has  been  no  fault  on 
the  part  of  the  appellee,  costs  will  be  allowed  him. 

Citations— 2  R.  S.,  489,  490.  491,  sees.  10, 12, 13. 16.  21, 
22, 24 :  Perkins,  sees.  342, 406 ;  Co.  Litt.,  32  o.  34  h  ;  Ro- 
per, Husb.  &  W..  395-399;  Park  on  Dow.,  251-255.  262- 
264 ;  4  Kent.  63,  64,  4th  ed.:  1  Cow.,  460;  Palm.,  264  ; 
Vin.  Abr.  Dower,  Y.  Z. 

A  PPEAL  from  the  surrogate  of  the  County 
J\.  of  Otsego,  in  proceedings  for  the  admeas- 
urement of  dower.  2  R.  S.,  488.  tit.  7.  The 
widow  applied  by  petition  to  the  surrogate  pur- 
suant to  the  statute,  and  White,  who  was  ten- 
ant of  the  freehold,  had  due  notice.  The  prop- 
erty consisted  of  a  dwelling-house,  in  which 
White  lived,  and  a  lot  of  ground  containing 
two  roods  and  fourteen  perches  of  land  in  the 
Village  of  Cherry  Valley,  at  which  place  the 
surrogate  kept  his  office.  The  notice  of  apply- 
ing was  for  July  3,  1841,  on  which  day  the  ap- 
plication was  made,  and  the  surrogate  ordered 
an  admeasurement,  appointing  three  commis- 
sioners for  that  purpose.  White  did  not'  ap- 
pear before  the  surrogate  in  pursuance  of  the 
notice  which  he  had  received.  On  ascertain- 
ing that  Burch,  one  of  the  three  commission- 
ers, was  too  unwell  to  discharge  the  duties  as- 
signed to  him,  and  that  he  declined  serving  on 
that  ground,  the  surrogate  named  Samuel  M. 
Evans  in  his  place  and  entered  an  order  in 
which  Evans  was  substituted  for  Burch,  asone 
of  the  commissioners.  All  this  took  place  July 
3,  the  day  for  which  the  application  was  no- 
ticed. *By  the  order.the  commi8sionerp[*545 
were  directed  to  make  report  of  their  proceed- 
ings to  the  surrogate,  on  the  18th  day  of  the 
same  month.  On  that  day  the  commissioners 
made  their  report  to  the  surrogate.in  which  they 
stated  among  other  things,  that  on  the  10th  day 
of  the  month,  they  met  at  the  dwelling-house 
of  White  on  the  premises;  that  both  parties  ap- 
peared, and  they  proceeded  to  admeasure  and 
allot  the  dower  of  the  widow.  A  part  of  the 
lot,  about  thirty-two  perches,  they  assigned  to 
the  widow  by  metes  and  bounds.  They  also 
assigned  to  her  particular  rooms  in  the  dwell- 
ing house,  with  the  right  to  use  the  stairways, 
halls  and  other  passages,  so  as  to  afford  in- 
gress and  egress  for  the  enjoyment  of  the 
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rooms  allotted  to  her.  On  the  coming  in  of  the 
report,  the  widow  appeared  and  prayed  con- 
firmation; "and  no  cause  appearing  to  the  con- 
trary," the  surrogate  made  an  order  confirming 
the  same.  Within  the  thirty  days  allowed  for 
that  purpose,  the  tenant  filed  his  appeal,  and 
the  surrogate  certified  and  returned  the  pro- 
ceedings before  him  to  this  court.  On  the  ar- 
gument in  this  court,  both  parties  proposed  to 
read  affidavits*  in  addition  to  the  matters  re- 
turned by  the  surrogate.  The  court  intimated 
that  they  could  not  be  received,  but  said  they 
would  consider  this  along  with  the  other  ques- 
tions in  the  cause. 

Mr.  D.  C.  Bates,  for  the  appellant,  made 
the  following  points:  1.  It  appears  from  there 
turn,  that  the  commissioners  have  not  divided 
the  whole  of  the  premises;  but  have  awarded 
that  a  part  of  them  shall  be  held  in  common 
by  the  appellant  and  the  widow.  Such  an  as- 
signment of  dower  is  bad.  Lambert,  Dower, 
102;  Roll.  Abr.,  683,  pi.  30;  Moore,  19,  pi.  66; 
Howard  v.  Cavendish,  Cro.  Jac.,  621.  2.  The 
substitution  of  Evans  in  the  place  of  Burch  was 
irregular,  because  done  without  notice  to  the 
appellant.  3.  The  order  confirming  the  report 
of  the  commissioners  was  erroneously  made 
without  notice  to  the  appellant.  4.  As  a  divis- 
ion of  the  property  could  not  be  made  without 
destroying  its  value,  the  commissioners  should 
546*]  *have  reported  that  it  could  not  be  di- 
vided. 1  Roper,  Husband  and  W.,  392,  393. 
5.  This  court  have  power  to  order  the  commis- 
sioners to  ascertain  and  report  the  annual  value 
of  the  premises,  and  to  direct  an  assignment  to 
the  widow  of  one  third  thereof  during  life;  and 
the  present  case  is  a  proper  one  for  the  exercise 
of  that  power.  4  Kent,  Com,  63,  64,  4th  ed. ; 
Perk. ,  343  ;  Co.  Litt. ,  32  a  ;  Stoughton  v.  Leigh, 
1  Taunt.,  402,  412;  Goaten  v.  Clieever,  1  Cow., 
476. 

Mr.  J.  E.  Gary,  for  the  appellee.  1.  The 
assignment  of  a  part  of  the  house  to  be  used 
in  common  by  the  parties,  was  necessary  and 
proper  under  the  circumstances  of  this  case; 
and  such  an  assignment  is  good.  Coates  v. 
Cheever,  1  Cow.,  476,  et  seq.  2.  The  appoint- 
ment of  Evans  in  the  place  of  Burch  was 
proper  and  regular,  inasmuch  as  the  appellant 
was  notified  and  did  not  appear  and  object.  2 
R.  S.,  402,  sec.  12,  2d  ed.  3.  As  no  objection 
was  made  before  the  surrogate  to  the  report  of 
the  commissioners  or  to  any  of  the  proceed- 
ings, none  should  be  listened  to  by  this  court. 

By  the  Court,  Bronson,  J.  On  an  appeal 
from  the  surrogate,  in  proceedings  for  the  ad- 
measurement of  dower,  he  is  required  to  cer- 
tify and  transmit  to  this  court  a  transcript  of 
the  petition,  affidavits,  notices,  orders,  reports, 
and  all  other  proceedings  on  the  application, 
and  we  are  to  hear  and  determine  the  appeal, 
and  do  therein  what  shall  be  just.  2  R.  8..  491, 
sees.  21,  22.  We  sit  in  review,  and  cannot  look 
beyond  the  papers  which  are  returned  by  the 
surrogate.  The  affidavits  which  were  present- 
ed on  the  argument,  but  which  were  not  be- 
fore the  surrogate,  must  therefore  be  laid  out 
of  the  case. 

The  surrogate  had  ample  authority  to  sub- 
stitute another  commissioner  in  the  place  of 
Burch,  who  declined  serving  on  the  ground  of 
ill  health.  2  R.  8.,  490,  sec.  12;  and  see,  Gale 
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v.  Edsall,  8  Wend. ,  460.  But  it  is  said  that  the 
appellant  should  have  had  notice  of  making 
the  substitution.  I  think  he  had  notice.  It  ap- 
pears from  the  papers,  that  *Burch  [*547 
lived  in  the  same  town  where  the  proceedings 
were  had,  and  the  order  substituting  Evans  in 
his  place  was  made  on  the  same  day  that  the 
petition  was  presented.  The  fair  inference  is, 
that  the  surrogate,  after  naming  the  commis- 
sioners, took  immediate  measures  to  ascertain 
whether  they  would  serve  ;  and  on  learning 
that  Burch  declined,  he  at  once  made  a  fur- 
ther order  substituting  Evans  in  his  place. 
The  whole  may  be  regarded  as  one  continued 
proceeding  for  the  appointment  of  commis- 
sioners, and  it  was  not  necessary  to  repeat  the 
notice  which  had  previously  been  served  on 
the  appellant.  If  he  had  attended  in  pursu- 
ance of  the  notice,  and  had  left  the  office  after 
the  commissioners  were  named,  without  being 
informed  that  any  thing  further  was  to  be  done, 
he  might  then  have  had  some  ground  for  com- 
plaint. But  he  has  none  now. 

It  is  said,  that  notice  should  have  been  given 
of  the  application  for  confirming  the  report  of 
the  commissioners.  The  appellant  had  all  the 
notice  which  the  statute  requires,  and  all  that 
was  necessary  for  the  preservation  of  his  rights. 
The  surrogate  in  his  order  appointing  the  com- 
missioners specified  the  time  when  they  should 
make  their  report.  2  R.  8.,  489,  490,  sees.  10, 
16.  This  was  in  the  nature  of  an  adjournment; 
and  when  a  party  is  once  brought  properly  into 
court,  he  must  take  notice  at  his  peril  of  a  reg- 
ular adjournment  or  continuance  of  the  pro- 
ceedings to  another  day.  There  can  be  lit- 
tle doubt  that  the  appellant  knew  when  the 
report  was  to  be  made;  but  if  he  did  not,  it  was 
because  he  was  voluntarily  absent  when  the 
petition  was  presented  and  the  commissioners 
appointed. 

This  brings  us  to  the  report  of  the  commis- 
sioners, which  has  been  confirmed  by  the  sur- 
rogate. There  is  no  reason  for  supposing  that 
the  widow  has  got  more  than  her  just  share 
of  the  property;  but  the  appellant  complains  of 
the  manner  in  which  dower  has  been  assigned. 
Dower  must,  in  general,  be  assigned  by  metes 
and  bounds;  but  that  is  sometimes  impractica- 
ble, as  in  the  case  of  a  mill  which  is  not  divisi- 
ble. There,  the  widow  shall  be  endowed  in  a 
special  manner,  as  by  having  every  third  toll- 
dish,  *or  the  entire  mill  every  third  [*548 
year  or  month,  or  by  taking  a  share  of  the 
profits  in  some  other  form.  So,  in  the  case  of 
incorporeal  hereditaments,  dower  must  be  as- 
signed in  a  special  manner,  having  respect  to 
the  nature  of  the  subject  and  the  mode  of  en- 
joyment. Perk.,  sec.  342;  Co.  Litt.,  32  a.  and 
34  b;  Roper,  Husband  and  W.,  395-399;  Park. 
Dower,  251-255;  4  Kent,  63,  64,  4th  ed.  And 
in  mines  which  have  been  opened  in  the  life- 
time of  the  husband;  if  dower  cannot  be  as- 
signed by  metes  and  bounds,  the  parties  may 
have  an  alternate  occupancy  of  the  whole,  or 
the  widow  may  take  a  third  of  the  rents  and 
profits.  Coates  v.  Cheever,  1  Cow.,  460.  These 
are  cases  where  the  thing  is  of  such  a  quality 
that  no  division  can  be  made  which  will  give 
the  parties  the  enjoyment  of  their  respective 
shares  in  severally. 

But  in  the  case  at  bar,  the  property  was  in 
its  nature  divisible,  and  I  think  the  commis- 
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sinners  were  right  in  following  the  general 
r  11  If,  ami  assigning  dower  by  metes  and  bounds. 
The  widow  might,  perhaps,  have  objected  to 
as  assignment  of  a  part  of  the  dwelling-house. 
Perkins  puts  the  case  of  a  capital  messuage 
where  there  is  no  other  land  of  which  the 
widow  is  dowable;  and  says,  if  the  heir  assign 
her  a  chamber  in  the  same  messuage  in  the 
name  of  dower,  and  she  agree  thereto,  it  is  a 
good  assignment.  He  adds:  "  But  it  seemeth 
that  she  is  not  compellable  to  take  the  same, 
because  the  messuage  is  as  it  were  an  entire 
thing;  and  it  shall  be  but  trouble  and  vexation 
unto  a  woman  to  have  a  chamber  within  the 
house  of  another  man,  and  if  she  will  not  agree 
unto  the  same,  then  the  heir  may  assign  unto 
her  a  rent  out  of  the  same  messuage  in  the 
name  of  her  dower."  P*rk.,  sec.  406.  But  in 
section  842,  he  says,  without  qualification,  that 
"A  woman  may  have  a  rent  allowed  to  her  out 
ot  a  house  for  her  dower  of  the  house,  or  she 
may  have  a  chamber  of  the  same  house  as- 
signed to  her  in  allowance  of  her  dower  of  the 
house."  And  in  a  case  like  this,  where  there 
are  no  other  lands  in  which  the  dower  may  be 
assigned,  I  think  the  widow  could  not  refuse 
to  take  a  part  of  the  house.  But  however  that 
549*]  *may  be,  this  woman  does  not  com- 
plain of  having  "  a  chamber  within  the  house 
of  another  man; "  and  I  find  nothing  in  the 
books  to  relieve  the  man  from  the  "trouble 
and  vexation  "  which  may  follow.  In  Howard 
v.  Candish,  Palmer,  264,  the  sheriff  assigned  to 
the  widow  a  third  part  of  each  chamber,  and 
chalked  out  her  part.  This  was  held  to  be  an 
idle  and  malicious  assignment,  and  the  sheriff 
was  committed  to  prison.  But  the  case  decides 
nothing  against  the  course  which  was  pursued 
here,  of  assigning  to  the  widow  the  whole  of 
particular  rooms  in  the  house.  The  assignment 
of  a  rent  out  of  land  in  lieu  of  dower,  is  said  to 
be  against  common  right, and  it  is  very  question- 
able whether  the  sheriff,  at  the  common  law, 
or  the  commissioners,  under  our  statute,  can 
make  such  an  assignment.  Vin.  Abr.  Dower, 
Y.  Z. ;  Park,  Dow.,  262-264;  2  R.  S.,  490,  sec. 
13.  If  the  commissioners  can  make  such  an  as- 
signment in  any  case,  it  must  be  where,  from 
the  nature  of  the  subject,  the  widow  cannot 
have  a  part  of  the  thing  itself,  but  must  take 
her  dower  in  some  other  form. 

It  is  quite  probable  that  the  division  of  a 
dwelling-house  may  be  prejudicial  to  the  in- 
terest of  both  parties;  but  that  cannot  be  helped 
without  the  aid  of  the  Legislature.  A  proper 
spirit  of  accommodation  would  always  enable 
the  parties  to  adjust  a  matter  of  this  kind  bet- 
ter than  anyone  else  can  do  it  for  them.  If 
they  will  go  on  in  hostility  to  each  other,  they 
must  abide  the  consequences  of  their  own  folly. 

When  part  of  a  dwelling-house  is  assigned 
to  the  widow  for  her  dower,  it  must  often  be 
necessary  to  allow  her  the  use  of  some  of  the 
halls  and  passages  in  common  with  the  heir  or 
tenant,  as  the  only  mode  in  which  she  can 
have  the  beneficial  enjoyment  of  her  part  of 
the  property.  I  see  nothing  in  the  papers  from 
which  it  can  be  inferred  that  the  commission- 
ers, in  giving  the  right  of  ingress  and  egress, 
have  gone  beyond  what  the  necessity  of  the 
case  required. 

The  commissioners  may  have  failed  in  a  few 
instances  to  use  the  most  appropriate  language 
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for  carrying  out  the  principle  on  which  they 
proceeded;  out  this  remark  does  *not  [*55O 
apply  to  any  matter  of  much  importance.  And 
I  am  the  less  inclined  to  criticise  the  report,  for 
the  reason  that  the  appellant  neglected  the  op- 
portunity of  appearing  before  the  surrogate 
when  the  report  came  in,  and  when  any  triHing 
inaccuracy  in  the  form  of  the  report  might 
have  been  corrected  without  trouble  or  ex- 
pense. Indeed,  there  is  room  .for  question, 
whether  an  appeal  will  lie  after  allowing  the 
surrogate  to  confirm  the  report  by  default.  2 
R.  8.,  490,  sec.  16.  But  without  regard  to  that 
consideration,  I  have  noticed  all  the  questions 
going  to  the  substantial  merits  of  the  contro- 
versy. 

On  affirmance,  costs  are  in  the  discretion  of 
the  court.  Id.,  sec.  24.  As  there  has  been  no 
fault  on  the  part  of  the  appellee,  we  think 
costs  should  be  allowed. 

Proceedings  affirmed. 

Cited  in— 1  Keyes,  61 ;  4  Abb.  App.  Dec.,  806 ;  30 
Barb.,  168 ;  4  Bradf .,  17. 


PIERSON0.  TOWNSEND  &  TOWNSEND. 

Trover  for  Written  Contract — Description  of,  in 
Declaration. 

In  trover  for  a  bond  or  other  written  contract, 
the  plaintiff  need  not  give  the  date  or  recite  any 
portion  of  it  in  his  declaration ;  but  he  must  allege 
enough  to  show  who  are  the  parties  to  the  instru- 
ment. 

Semble,  that  if  the  declaration  designate  the  in- 
strument as  a  contract,  there  ought  to  be  an  express 
averment  that  it  was  in  writing. 

Citations— Cro.  Jac.,  637 ;  Cro.  Car.,  262 ;  12  Johns., 
484;  19  Johns.,  66;  1  Bing..  45;  Ld.  Raym.,  275:  2 
Salk..  564;  1  Wils.,  115;  Bac.  Abr.  Trover.  F,  7th 
Lond.  ed.;  Bull.  N.  P.,  37 ;  2  Chit.  PI.,  835,  ed.  1837. 

TVEMURRER  to  declaration.  The  action  \\  as 
\J  trover,  and  the  plaintiff  declared,  for  that 
the  plaintiff  on,  etc.,  at  etc.,  was  lawfully  pos- 
sessed as  of  his  own  property,  of  a  certain  con- 
tract bearing  date  May  21,  1841,  for  the  deliv- 
ery of  possession  to  one  Charles  Tripp  or  his 
assigns,  of  three  dwelling-houses,  situate  in 
the  City  of  Albany  [giving  the  particular  loca- 
tion and  description  of  the  houses]  which  said 
contract  was  of  great  value  to  the  plaintiff,  to 
wit:  of  the  value  of  $7,000  of  lawful  money; 
and  then  alleging  a  loss  and  conversion  of  the 
contract,  in  the  usual  form.  There  was  an- 
other count,  substantially  the  same  as  the  first, 
except  that  the  contract  was  stated  to  be  for 
the  delivery  of  *possession  of  the  [*551 
houses  to  the  plaintiff.  Demurrer  and  joinder. 
Mr.  A.  Taber,  for  defendants. 
'//•.  J.  Holmes,  for  plaintiff. 

By  the  Court,  Bronson,  J.  In  trover  for  a 
bond  or  other  written  instrument,  the  plaintiff 
need  not  give  the  date,  or  recite  any  part  of 
the  deed  in  his  declaration.  Not  having  pos- 
session of  the  instrument,  he  may  be  unable  to 
do  so  without  the  danger  of  being  defeated  on 
the  ground  of  variance.  But  he  must  show 
(what  is  omitted  in  this  case)  who  are  the  par- 
ties to  the  contract.  All  the  precedents  are  so. 
Upchard  v.  Tatam,  Cro.  Jac.,  687;  Wilson  v. 
Chambers,  Cro.  Car.,  262;  Clowe*  v.  Hawley,  12 
Johns.,  484;  Bissel  v.  Drake,  19  Id.,  66;  Harri- 
son v.  VaUance,  1  Bing.,  45;  Arnold  v.  Jtffer- 
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son,  Ld.  Raym.,  275;  8.  G.,  2]Salk.,  654;  Al 
corn  v.  Westbrook,  1  Wils.,  115;  Bac.  Abr. 
Trover,  F,  7th  Lond.  ed. ;  Bull.  N.  P.,  37;  2 
Chit.  PI.,  835,  ed.  of  1837.  It  may,  perhaps, 
be  inferred  that  this  was  a  contract  in  writing, 
because  it  is  alleged  that  the  plaintiff  lost,  and 
the  defendants  found  it;  but  it  would  have 
been  better  pleading  to  have  averred  that  it 
was  a  contract  in  writing.  The  word  "con- 
tract" does  not,  like  "deed,"  "bond,"  "bill 
of  exchange,"  "  promissory  note"  and  the  like, 
necessarily  import  that  there  was  a  written  in- 
strument. But  the  declaration  is  clearly  bad 
for  not  stating  who  were  the  parties  to  the  con- 
tract. 

Co  wen,  J.,  dissented. 

Judgment  for  defendant*. 


552*]      *ROLLIN  v.  PlCKETT. 

Contract  for  Conveyance  of   Land —  Void,  for 
Lack  of  Description. 

Where,  by  a  memorandum  in  writing,  one  party 
agreed  to  convey  to  another  seventy  acres  of 
land  at  $20  per  acre— $300  to  be  paid  on  a  certain 
day,  and  the  remainder  in  four  annual  payments ; 
the  vendee  "  to  have  half  the  wheat  on  the  piece 
that  is  to  be  sowed  by  H.  R.,  not  exceeding  seven 
acres ;  "  held,  in  an  action  for  the  $500,  that  the  con- 
tract was  void,  inasmuch  as  it  contained  no  descrip- 
tion of  the  land  nor  anything  by  which  it  might  be 
identified  and,  therefore,  the  plaintiff  could  not  re- 
cover. 

Citation— 21  Wend.,  651. 

A  SSUMPSIT  tried  before  Dayton,  C.  Judge, 
11  at  the  Livingston  Circuit,  in  September, 
1840.  The  action  was  brought  on  an  agree- 
ment in  writing  in  the  following  words: 
"  Rec'd  of  B.  Pickett,  thirty  dollars  in  part 
payment  for  seventy  acres  of  land,  that  I  agree 
to  B.  Pickett  at  twenty  dollars  per  acre,  to  pay 
one  hundred  down  or  at  twenty  days,  and  five 
hundred  the  first  day  of  October  next,  at  which 
time  I  agree  to  make  a  deed  of  the  same — the 
remainder  to  be  paid  in  four  annual  payments 
with  interest  from  the  execution  of  the  deed 
on  security;  B.  Pickett  is  to  have  half  the 
wheat  on  the  piece  that  is  to  be  sowed  by 
Henry  Rollin,  not  exceeding  seven  acres.  July 
1,  1839.  B.  Pickett  is  to  pay  Rollin  ten  dol- 
lars, provided  the  wheat  is  put  in  a  workman- 
like manner.  (Signed)  Austin  Rollin."  The 
plaintiff  sought  to  recover  $500,  as  being  due 
October  1,  1839.  Evidence  was  given  and 
several  questions  were  raised  on  the  trial, 
which  need  not  be  stated.  A  verdict  was  taken 
for  the  plaintiff,  subject  to  the  opinion  of  this 
court  on  a  case. 

Mr.  C.  L.  Clarke,  for  plaintiff. 

Mr.  J.  B.  Skinner,  for  defendant. 

By  the  Court,  Bronson,  J.  The  seventy 
acres  of  land  to  be  conveyed  are  neither  de- 
scribed in  the  contract,  nor  is  there  anything 
from  which  it  can  be  ascertained  on  what  part 
of  the  earth  the  premises  may  be  found.  In 
553*]  *Fish  v.  Hubbard,  21  Wend.,  651, 
which  goes  far  enough,  the  parties  spoke  in 
their  contract  about  water,  mill  dam,  fulling- 
mill  and  carding  machine,  the  grist-mill  and 
saw-mill.  But  here  they  have  not  mentioned 
any  existing  mark  or  thing  by  which  the  land 
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may  be  identified  and  located.  The  only  words 
on  which  the  plaintiff  can  rely  to  get  rid  of 
the  difficulty,  are  these:  "B.  Pickett  is  to  have 
half  the  wheat  on  the  piece  that  is  to  be  sowed 
by  Henry  Rollin  not  exceeding  seven  acres." 
Now,  suppose  it  should  be  ascertained  that 
Henry  Rollin  had  before  that  time  agreed  with 
the  plaintiff,  or  with  someone  else,  or  that  he 
had  a  settled  purpose  in  his  own  mind,  to  sow 
some  particular  piece  of  land,  not  exceeding 
seven  acres,  with  wheat,  how  could  it  be  as- 
certained in  what  manner  the  remaining  sixty- 
three  acres  were  to  be  located  ?  It  is  not  said 
that  the  seven  acre  piece  was  part  of  a  farm  or 
lot  of  land,  or  that  the  plaintiff  was  to  convey 
a  farm  or  lot  of  land  containing  seventy  acres. 
In  Fish  v.  Hubbard,  the  defendant  was  to  fur- 
nish water  out  of  the  mill  dam  sufficient  to 
carry  the  fulling-mill  and  carding-machine. 
When  the  water,  the  dam  and  the  mills  should 
be  found,  there  could  be  no  difficulty  in  set- 
tling the  proper  mode  of  enjoyment.  "But  here 
should  we  find  out  where  Henry  Rollin  in- 
tended to  sow  seven  acres  of  wheat,  we  should 
still  be  utterly  in  the  dark  as  to  which  way — 
whether  north,  south,  east  or  west — the  de- 
fendant was  to  go  to  get  his  remaining  sixty- 
three  acres.  Although  contracts  ought,  if 
possible,  to  be  upheld,  I  think  this  is  void  for 
the  want  of  certainty  in  describing  the  land. 
There  are  one  or  two  other  difficulties  in  the 
way  of  supporting  this  action,  but  they  need 
not  be  considered. 
Judgment  for  defendant. 

Distinguished— 15  Barb.,  59. 

Cited  in— 10  N.  Y.,  532 ;  25  N.  Y.,  161 ;  32  Hun,  635 ; 
12  Barb.,  607. 


*GROUT  ET  ux.  v.  TOWNSEND.  [*554 

Will — Devise  to  Daughter  and  Her  Heirs  For- 
ever, from  the  Death  or  Remarriage  of  Wife 
— Daughter's  Estate  a  Fee  Simple — Considera- 
tion Clause  of  Deed — May  Be  Contradicted,  for 
What  Purpose — Conveyance  by  Feme  Covert 
— Estoppel — Tenant  for  Life — Possession  not 
Adverse  to  Remainder-Man — Ejectment,  by 
Heir  of  Mother  against  One  Holding  under 
Father — Forfeiture  of  Estate  for  Life. 

Where  a  testator  by  will,  after  giving  to  his  wife 
during  her  widowhood  the  income  and  profits  of 
certain  lands,  devised  the  latter  to  R.,  his  daughter, 
and  the  heirs  of  her  body  forever,  from  and  after 
the  decease  or  remarriage  of  the  wife,  with  a  limit- 
ation over  to  the  chileren  of  one  N.  in  case  R.  died 
without  issue ;  held,  that  R.'s  interest  under  the 
will  was  not  a  mere  life  estate,  with  remainder  to 
her  issue,  but  a  fee  simple. 

The  usual  acknowledgment  in  a  deed  of  lands  of 
payment  of  the  consideration,  cannot  be  contra- 
dicted by  the  grantor  or  those  claiming  under  him, 
for  the  purpose  of  destroying  the  effect  and  opera- 
tion of  the  deed ;  though  otherwise,  where  the  ob- 
ject is  merely  to  recover  the  purchase  money. 

Though  a  feme  covert  cannot  bind  herself  by  a  cov- 
enant, yet  if  she  convey  her  lands  in  the  forms  pre- 
scribed by  law,  she  is  concluded  from  denying  any 
admitted  fact  essential  to  the  deed,  to  the  same  ex- 
tent as  other  grantors ;  and  so  with  regard  to  those 
claiming  under  her. 

The  possession  of  a  tenant  for  life  is  not  adverse 
to  the  remainder-man ;  and  hence,  the  latter  may 
make  a  valid  conveyance  notwithstanding  such  pos- 
session. 


NOTE.— Consideration  clause  in  deed — When  parol 
evidence  admissible  to  explain  or  vary.  M'Crea  v. 
Purmort,  16  Wend.,  460  note". 
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One  claiming  lands  as  heir  of  bis  mother  cannot 
roc-over  in  ejectment  against  an  occupant  who  en- 
t«-nil  under  the  tut  her,  while  there  is  an  outstand- 
ing estate  for  life  In  the  latter  as  tenant  by  the  cur- 
tesy. 

Even  before  the  Revised  Statutes,  a  tenant  for  life 
did  not  forfeit  his  estate  by  leasing  in  fee ;  tind 
since  those  statutes  no  form  of  conveyance  will 
work  such  forfeiture. 

Cltatlons-1  R.  L.,  62,  sec.  1 :  16  Wend.,  460 ;  3 
Johns.,  484 :  Moore,  669 :  17  Johns.,  167 ;  2  Wend.,357; 
1  K.  S.,  739,  sees.  143.  145. 

EVJECTMENT  to  recover  500  acres  of  land 
J-J  in  the  Town  and  County  of  Saratoga, tried 
before  vVilhard,  C.  Judge,  at  the  Saratoga  Cir- 
cuit. Nanning  H.  Visscher,  being  seised  in 
fee  of  the  premises  in  question  and  of  other 
lands,  September  21,  18U8,  made  his  last  will 
and  testament  executed  in  due  form  for  pass- 
ing real  estate,  by  which  he  devised  a  farm  in 
the  Town  of  Slillwater  to  his  son-in-law,  John 
Kuickerbacker,  Jr.,  and  his  daughter,  Rachel, 
the  wife  of  Knickerbacker.  In  the  third  clause 
of  the  will,  the  testator  gave  his  wife,  Alida, 
during  her  widowhood,  the  income  and  prof- 
its of  all  the  residue  of  his  real  estate.  The 
fourth  clause  was  as  follows:  "  I  give  and  de- 
vise to  my  beloved  daughter,  Rachel,  and  the 
heirs  of  her  body  forever,  from  and  after  the 
decease  or  remarriage  of  my  wife,  the  one 
555*]  equal  half  or  moiety  of  all*the  residue 
of  my  real  estate;  and  in  case  of  her  death 
without  such  heirs,  then  I  give  and  devise  the 
same  to  the  lawful  children  of  my  beloved 
uncle,  Nicholas  Visscher,  deceased,  and  their 
heirs  forever."  By  the  fifth  clause,  he  gave 
the  remaining  moiety  to  Francis  Drake,  in 
trust  for  his  grandchild,  Nanning  Visscher 
Knickerbacker.  The  premises  in  question  are 
a  part  of  the  residue  mentioned  in  the  3d,  4th 
and  5th  clauses  of  the  will.  The  testator  died 
November  10,  1808,  leaving  his  wife  surviving 
him,  and  leaving  also  Mrs.  K.,  his  only  child. 
The  widow  of  the  testator  entered  and  look 
the  profits  of  the  land  until  her  death  in  May, 
1814.  January  14,  1809,  Knickerbacker  and 
his  wife,  by  deed  of  bargain  and  sale,  for  the 
consideration,  as  therein  expressed,  of  $50, 
conveyed  in  fee  to  Harmanus  Bleecker  all  the 
estate  which  they  or  either  of  them  acquired 
under  the  will;  and  on  the  same  day,  Bleeck 
cr,  by  a  like  deed,  and  for  the  like  considera- 
tion, reconveyed  the  property  to  Knickerback- 
tr  in  fee.  No  consideration  in  fact  passed  be- 
tween the  parties  on  the  execution  of  these 
deeds;  but  their  object  was  to  vest  the  title  in 
Knickerbacker. 

February  18, 1815,  Knickerbacker  leased  the 
premises  in  question  to  Isaac  B.  Payne  in  fee, 
nml  the  defendant  claimed  as  assignee  of  the 
lessee.  Mrs.  Knickerbacker  died  January  8, 
1H16.  leaving  her  son  Nanning  Visscher.  and 
her  daughter,  Rebecca  Ann.  one  of  the  plaint- 
iffs, her  only  children  and  heirs  at  law.  Re- 
becca Ann  married  the  plaintiff,  Grout,  in 
May,  1832.  The  plaintiffs  claimed  an  undi- 
vided share  of  the  premises,  in  right  of  the 
wife  as  one  of  the  heirs  at  law  of  Mrs.  Knick 
erbacker.  John  Knickerbacker,  Jr.,  and  his 
sou  Nanning  Visscher,  are  still  living.  These 
facts  were  found  by  special  verdict,  referring 
the  matter  to  the  judgment  of  this  court. 

Mr.  S.  Stevens,  for  the  plaintiffs,  insisted: 
1.  That  Mrs.  Knickerbacker  took  only  an  es- 
tate for  life  under  the  will  of  her  father,  Nan- 
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ning  H.  Visscber;  and  on  her  death  the  land 
•descended  to  her  two  children  in  fee.  [*55O 
and  so  the  plaintiffs  are  entitled  to  recover  a 
moiety.  PeUs  v.  Brown,  Cro.  Jac.,  690;  7  T.  R 
589,  592;  1  Johns.,  441;  10  Id.,  16;  16  7d.,485; 
8  T.  R.,  145;  Fearne,  Cont.  Rem.,  341.  2.  But 
if  she  took  a  fee,  the  plaintiffs  are  still  entitled 
to  recover;  for  the  deed  to  Bleecker  did  not  pass 
her  interest,  for  the  want  of  a  consideration. 
Crui.,  tit.  Deed,  ch.  9,  sees.  22,  25,  26  ;  Cro. 
Eliz.,  874  ;  Cro.  Jac.,  127  ;  16  Johns.,  515  ;  14 
Id.,  210;  8  Id.,  484;  20  Id.,  388;  1  Cow.,  622;  4 
Id.,  427;  9  Id.,  266.  8.  The  deed  was  not  opera- 
tive, because  the  grantors  were  not  in  posses- 
sion. The  widow  of  the  testator  then  held  the 
land.  Com.  Dig.  Bargain  and  Sale,  B.  III.  4. 
There  is  no  outstanding  title  in  John  Knicker 
backer  Junior.  He  forfeited  his  life  estate  as 
tenant  by  the  curtesy,  by  leasing  in  fee  to 
Payne.  4  Kent.  Com.,  84. 

Mr.  M.  T.  Reynolds,  for  the  defendant. 
1.  The  will  of  N.  H.  Visscher  gave  to  Mrs. 
Knickerbacker  a  vested  remainder  in  fee  sim- 
ple, to  be  enjoyed  on  the  death  or  remarriage 
of  the  widow.  2  Bl.  Com.,  110;  4  Kent,  Com., 
6,  11,  14;  1  R.  S.,  717,  sec.  8,  2d  ed.;  Pater*m 
v.  Ellis.  11  Wend..  279.  293.  294.  2.  The  deeds 
from  Knickerbacker  and  wife  to  Bleecker  and 
from  him  to  the  former,  vested  all  Mrs.  Knick- 
erbacker's  interest  in  the  premises  in  question 
in  her  husband.  3.  If  otherwise,  Knickerback- 
er still  has  a  life  estate  as  tenant  by  the  cur- 
tesy. 

By  the  Court,  Bronson,  J.  There  is  no 
room  for  a  serious  doubt  in  this  case.  The  tes- 
tator gave  an  estate  of  freehold  in  the  land  to 
his  wife,  with  a  remainder  in  fee  tail  to  his 
daughter  Rachel,  which  was  immediately 
turned  into  a  fee  simple  by  the  operation  of 
our  statute  to  abolish  entails.  1.  R.  L.,  52,  sec. 
1.  He  did  not  give  his  daughter  a  mere  life  es- 
tate, with  a  remainder  to  her  issue,  but  he  gave 
her  a  fee  in  the  plainest  possible  terms.  Wheth- 
er the  limitation  over  to  the  children  of  Nich- 
olas Visscher,  in  the  event  of  Rachel's  dying 
without  "  heirs  of  her  body,"  *was  or  [*557 
was  not  good  by  way  of  executory  devise,  is 
a  question  which,  in  the  event  that  has  hap- 
pened, can  never  arise,  and  we  need  give  our- 
selves no  concern  about  it.  The  cases  to  which 
we  are  referred  all  go  to  that  question.  Mrs. 
Grout  does  not  claim  under  the  limitation  over, 
but  as  heir  at  law  to  her  mother. 

The  title  passed  by  the  conveyance  to  Bleeck- 
er and  the  reconveyance  to  John  Knickerback- 
i  er,  Jr.,  in  1809.  There  is  no  doubt  that  a  con- 
i  sideration  is  necessary  to  raise  a  use  and  give 
|  effect  to  a  deed  of  bargain  and  sale.  The  deed 
to  Bleecker  acknowledges  that  there  was  a 
consideration,  and  the  grantors  and  those 
claiming  under  them  are  estopped  from  deny- 
ing that  a  consideration  was  paid.  They  may 
disprove  the  payment  for  the  purpose  of  re- 
covering the  consideration  money,  but  they 
cannot  do  so  for  the  purpose  of  destroying  the 
effect  and  operation  of  the  deed.  The  cases  on 
this  subject  were  reviewed  in  McCrea  v.  Pur- 
mart,  16  Wend.,  460.  The  case  of  Jacknon  v. 
Alexander.  8  Johns.,  484.  does  not  conflict 
with,  but  confirms  this  doctrine.  The  prevail 
ing  opinion  was  delivered  by  Kent,  Ch.  J.  He 
cites  the  case  of  Fi»her  v.  Smith,  Moore,  569, 
to  prove  that  where  a  consideration  is  men- 
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tioaed  in  the  deed,  "No  averment  or  evidence 
shall  be  admitted  to  say  that  no  money  was 
paid."  And  the  court  held,  that  the  words 
"for  value  received,"  in  a  deed  of  bargain  and 
sale,  showed  a  sufficient  consideration  to  estop 
the  grantor  and  give  the  deed  operation  under 
the  Statute  of  Uses.  It  is  true  that  Mrs.  Knick- 
erbacker  was  a.  feme  covert  at  the  time,  and  she 
would  not  be  estopped  by  any  covenants  in 
the  deed,  because  a  feme  covert  cannot  bind 
heraelf  by  a  covenant.  Jackson  v.  Vanderheyden, 
17  Johns.,  167.  But  a  married  womam  may 
convey  her  estate  by  deed,  and  when  she 
makes  a  conveyance  in  the  forms  prescribed 
by  law,  she  is  as  effectually  concluded  as  any 
other  grantor  from  denying  any  admitted  fact 
which  is  essential  to  the  effect  and  operation  of 
the  deed. 

The  tenant  for  life  does  not  hold  adversely 
to  the  remainder-man,  and  there  is  nothing  in 
558*J  the  objection  that  the  *widow  of  the 
testator  was  in  possession  at  the  time  of  the 
conveyance  to  Bleecker. 

The  conveyance  to  Bleecker,  and  the  recon 
veyance  to  John  Knickerbacker,  Jr.,  vested 
the  fee  in  the  latter,  and  Mrs.  Grout  took  noth- 
ing by  descent  from  her  mother.  But  if  the 
deeds  were  inoperative  the  plaintiffs  cannot 
recover,  because  there  is  an  outstanding  estate 
for  life  in  the  father  as  tenant  by  thecurtesy.  He 
did  not  forfeit  his  estate  by  leasing  in  fee  to 
Payne.  Jackson  v.  Mancius,  2  Wend  ,  357. 
A  tenant  for  life  only  forfeits  his  estate  when 
he  conveys  a  fee  by  feoffment  with  livery  of 
seisin,  or  by  matter  of  record,  as  a  fine  or  re- 
covery. No  form  of  conveyance  can  hereafter 
work  a  forfeiture.  1  R.  S. ,  739,  sees.  143,  145. 
And  under  the  old  law,  the  lease  was  a  harm 
less  conveyance  which  only  passed  such  estate 
as  the  lessor  had  to  convey. 

In  any  view  of  the  case,  the  defendant  is  en- 
titled to  judgment  on  the  special  verdict. 

Judgment  for  defendant. 

Affirmed— 2  Denio,  336. 

Construction  of  devise— Entails  abolished— Rule  in 
SheMeii's  case.  Reviewed— 3  Denio,  499. 

Commented  on— 1  Barb.,  580. 

Cited  in— 16  Hun,  75 ;  22  Hun,  429. 

Adverse  possession—Tenant  for  life  does  not  hold 
adversely  against  remainder-man.  Cited  in— 59  N. 
Y.,  50:  71  N.  Y.,  193;  7  Hun,  621;  3  Barb.,  402;  32 
Barb.,  344 ;  20  How.  Pr.,  57. 

Consideration  —  Expression  of,  in  deed-  Estoppel. 
Cited  in-10  Barb.,  24 ;  30  Cal.,  25:  43  Ind.,  319 ;  55  Ind.. 
260;  56  Ind.,  18;  16  Minn.,  155;  41  Am.  Rep.,  757;  66 
Ala.,  562  ;  53  Am.  Dec.,  265 ;  2  Zab..  693. 
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Lessor,  of  House  for  Purpose  of  Prostitution — 
Not  Indictable  at  Common  Law. 

Every  act  done  in  furtherance  of  a  misdemeanor 
is  not  the  subject  of  indictment ;  but  to  constitute 
it  such,  it  must  tend  directly  and  immediately,  if 
not  necessarily,  to  the  commission  of  the  misde- 
meanor. 

Hence,  the  renting:  of  a  house  to  a  woman  of  ill- 
fame,  with  the  intent  that  it  shall  be  kept  for  pur- 
poses of  public  prostitution,  is  not  an  offense  pun- 
ishable by  indictment,  though  it  be  so  kept  after- 
ward. 

Cowen,  J.,  dissented,  holding:  that  the  lessor  of  a 
house  demised  and  kept  for  such  purposes  mig-ht  be 
indicted  as  the  keeper  of  it. 

Citations-1  R.  8.,  586,  sec.  29;  645-647,  2d  ed.;  3 
Pick.,  26 ;  6  East,  464 ;  2  Ld.  Raym.,  1029 ;  6  Mod.,  124; 
1  Russ.  Cr.,  276;  1  Bos.  &  P.,  340,  341.  409;  1  Esp.,  13;  1 
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Camp.,  348;  1  Selw.  N.  P.,  68;  2  Salk.,  460;  2  Chit. 
Cr.  L.,  39,  n.  f..  Am.  ed.,  1836 ;  13  Johns.,  275 ;  1  Serg-. 
&R..342;  2  Yerg-..  482. 

ERROR  to  the  Mayor's  Court  of  the  City  of 
Albany,  where  Brockway  was  found  guilty 
under  an  indictment  charging  him  witn  hav- 
ing demised  his  house  in  the  City  of  Albany 
to  be  kept  as  a  common  bawdy-house,  and  that 
it  was  so  kept.  It  appeared  on  the  trial,  that 
the  prisoner  entered  into  a  contract  with  one 
Julia  Ann  McKinney,  dated  January  30, 1841, 
*by  which  he  agreed  to  give  her  a  quit-  [*55t^ 
claim  deed  of  a  certain  house  and  lot  of  ground 
in  Albany  January  30,  1857  ;  in  consideration 
of  which  she  agreed  to  pay  him  $5,000,  in  in- 
stallments of  $6  per  week,  until  the  time  ap- 
pointed for  executing  the  deed  ;  she  in  the 
meantime  to  have  possession  of  the  premises. 
It  was  also  agreed,  that  in  case  the  said  Julia 
should  fail  to  fulfill  the  contract  on  her  part, 
the  said  Brockway  might  re-enter  upon  the 
premises  the  same  as  if  occupied  by  the  former 
as  tenant,  and  the  tenancy  had  expired.  Evi- 
dence was  given  on  the  part  of  the  prosecution 
tending  to  prove  that  the  house  was,  in  fact, 
let  to  be  kept  as  a  brothel,  and  that  the  con- 
tract was  a  mere  contrivance  of  the  prisoner  to 
avoid  criminal  responsibility.  It  further  ap- 
peared that  Julia  took  possession  of  the  house 
immediately  after  the  execution  of  the  con- 
tract, and  had  ever  since  kept  it  as  a  house  of 
ill-fame.  Among  other  items  of  proof  to  estab- 
lish the  latter  fact,  the  district  attorney  pro- 
posed evidence  of  general  reputation  that  the 
character  of  the  house  was  bad.  The  prison- 
er's counsel  objected,  but  the  court  received  the 
evidence.  The  court  charged  the  jury,  among 
other  things,  that  if  they  were  satisfied  the  con- 
tract in  question  was  made  for  the  purpose  of 
evading  the  consequences  of  an  open  letting 
of  the  premises,  they  would  be  justified  in 
finding  that  Julia  Ann  McKinney  was  a  ten 
ant  of  the  prisoner  ;  and  that  if  they  believed 
the  house  was  kept  with  the  knowledge  of  the 
latter  as  a  house  of  public  prostitution,  he  was 
guilty  of  the  offense  charged  in  the  indictment. 
The  prisoner's  counsel  excepted.  The  jury 
found  a  verdict  of  guilty,  upon  which  judg- 
ment was  rendered;  and  the  prisoner  sued  out 
a  writ  of  error. 

Mr.  J.  Koon,  for  plaintiff  in  error. 

Mr.  H.  G.  Wheaton,  District  Atty. ,  for 
the  people. 

Nelson,  Ch.  J.  It  will  be  admitted  by  all, 
that  the  act  of  renting  a  dwelling  house  to  be 
kept  for  purposes  of  public  prostitution,  is,  in 
*itself,  highly  indecent  and  immoral,  [*5OO 
evincing  a  mind  deeply  depraved  and  profli- 
gate. Indeed,  the  act  is  so  characterized  by 
the  common  law,  which  denounces  the  contract 
as  illegal  and  void.  But  I  cannot  say  that  it 
constitutes  a  criminal  offense  punishable  by 
indictment.  We  have  no  statute  on  the  sub- 
ject ;  and  I  have  been  unable  to  find,  after  a 
good  deal  of  search,  any  precedent  or  author- 
ity in  the  English  common  law  which  would 
warrant  me  in  sustaining,  as  I  am  certainly  in- 
clined to  do,  the  conviction  in  this  case.  The 
present  indictment  is  probably  the  first  experi- 
ment of  the  kind  in  this  State,  though  the  of- 
fense charged  must  have  been  of  no  uncommon 
occurence  in  our  principal  cities  and  towns, 

453 


560 


SUPREME  COURT,  STATE  OF  NEW  YORK. 


1842 


even  conceding  the  morals  of  their  inhabitants 
to  be  as  exemplary  as  those  of  like  places  in 
other  States  and  countries.  The  Legislature 
have  repeatedly  acted  upon  this  and  kindred 
Mibjects.  for  the  purpose  of  a  more  effectual 
suppression  of  vice  and  immorality  ;  but  have 
not  noticed  the  particular  case  before  us.  See, 
1  K.  8.,  645-647,  2d  ed.;  also.  2  Id.,  586,  sec. 
29.  It  is  true,  that  the  act  for  which  the  pris 
oner  was  convicted  in  this  case,  has  been  held 
to  be  a  misdemeanor  in  a  sister  State;  Com.  v. 
Harrington,  8  Pick.,  26;  but  the  indictment 
there  was  sustained  upon  the  principle  of  the 
case  of  King  v.  Phillips,  6  East,  464,  where  it 
was  held,  that  an  endeavor  to  provoke  another, 
by  letter,  to  commit  the  misdemeanor  of  send- 
ing a  challenge  to  fight  a  duel,  was  of  itself  a 
misdemeanor.  The  latter  case  is,  in  many  par- 
ticulars, analogous  to  the  one  under  considera- 
tion; as  the  renting  of  ahouse  for  the  purposes 
of  prostitution  may  be  said,  in  one  sense,  to 
encourage  and  aid  the  lessee  in  the  commission 
of  a  misdemeanor.  But  the  act  of  renting,  as 
tending  to  this  result,  is  certainly  more  remote 
and  indirect  than  the  sending  of  an  irritating 
and  provoking  message  to  another  for  the  ex- 
press purpose  of  inducing  him  to  return  a 
challenge.  In  one  case,  the  means  are  furn- 
ished by  which  the  party  is  enabled  to  perpe- 
trate the  crime  ;  while  in  the  other,  the  act 
tends  directly  and  immediately  to  its  accom- 
plishment. Would  an  armorer  who  should 
fi($  1*]  "furnish  weapons  for  a  hostile  meeting 
between  persons  about  to  engage  in  a  duel,  be 
guilty  of  a  misdemeanor  ?  Or  would  the  like 
consequences  result  to  a  cabinet  maker  who 
should  provide  furniture  for  a  house  of  ill- 
fame  with  full  knowledge  of  the  purposes  for 
which  it  was  obtained?  It  cannot  be  pretended 
that  either  would  be  adjudged  guilty  of  a 
crime;  and  yet  the  same  reasons  exist  for  sus- 
taining a  conviction  in  those  cases,  as  in  the 
one  under  consideration. 

The  act  of  sending  a  challenge  or  of  endeav- 
oring to  excite  and  provoke  a  challenge,  is  in- 
dictable as  a  misdemeanor,  because  it  tends 
directly  and  immediately  to  a  breach  of  the 
peace  ;  but  it  is  not  every  harsh  and  irritating 
word  or  speech,  though  in  a  measure  tending 
to  this  result, that  constitutes  an  offense.  Thus, 
it  is  no  crime  to  call  a  man  a  liar  or  a  knave, 
for  the  reason  that  the  use  of  these  epithets  is 
too  remotely  dangerous  to  the  public  peace  to 
become  the  subject  of  an  indictment.  Regina 
v.  iMngley,  2  Ld.  Raym,.  1029;  8.  C.t  6  Mod.. 
124;  1  Russ.  Cr.,  276.  Neither  is  every  act  done 
for  the  promotion  of  vice  and  immorality,  or 
tending  to  that  end,  the  subject  of  criminal 
cognizance,  even  where  the  immorality  itself  is 
indictable  at  common  law  or  by  statute.  The 
tendency  of  the  act  complained  of  must,  at 
least,  be  such  as  directly  and  immediately,  if 
not  necessarily,  leads  to  the  commission  of 
criminal  immorality. 

The  public  are  pretty  well  guarded  against 
the  offense  of  keeping  houses  of  ill-fame.  The 
keepers  of  them  are  subject  to  indictment  at 
common  law  (see,  2  Chit.  Cr.  L..  89,  n.  /.,  Am. 
ed.,  1836;  Martin  v.  Stittwell,  13  Johns..  275  ; 
Com.  v.  Stewart,  1  Serg.  &  R.,  842);  and  may 
be  proceeded  against  as  disorderly  persons  un- 
der the  statute.  Individuals  in  the  habit  of 
resorting  to  such  places  may  also  be  punished 
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as  disorderly  persons.  (See,  Brookt  v.  State,  2 
Yerg.,  482.)  where  it  was  held  that  they  were 
indictable.  The  landlord  of  a  "house  ["562 
let  for  purposes  of  prostitution,  cannot  recover 
his  rent ;  /./"//'/  v.  Johnaon,  1  Bos.  &  P.,  840, 
841,  and  cases  there  cited;  Girardy  v.  Richard- 
ton,  1  Esp.,  13  ;  nor  can  a  merchant  or  artisan 
collect  the  price  of  articles  furnished  under  the 
expectation  of  being  paid  out  of  the  profits  of 
prostitution  ;  Boicry  v.  Sennet,  1  Camp.,  848  ; 
nor  can  a  housekeeper  recover  the  price  of 
lodgings  let  with  like  expectations.  1  Selw.  N. 
P.,  68. 

In  the  absence  of  any  precedent  or  authority 
in  the  common  law  either  in  England  or  this 
State,  and  for  the  reason  that  so  many  statute 
regulations  and  judicial  decisions  have  been 
made  having  for  their  object  the  suppression 
of  the  offense  out  of  which  this  indictment  has 
grown,  without  even  hinting  at  the  particular 
offense  charged,  I  prefer  leaving  it  to  the  Leg- 
islature to  declare  its  criminality,  if  deemed 
expedient  to  impress  that  character  upon  the 
act  ;  and  am  of  opinion,  therefore,  that  the 
judgment  should  be  reversed. 

Bronson,  J.  concurred  with  the  Chief 
Justice. 

Co  wen.  J.  dissenting.  A  majority  of  the 
court  being  in  favor  of  the  defendant  below 
on  a  ground  fatal  to  the  prosecution,  it  be- 
comes unnecessary  to  examine  the  question, 
whether  the  evidence  of  reputation  resorted  to 
at  the  trial  was  properly  admitted.  The  au- 
thorities are  conflicting, and  so  far  as  this  point 
is  concerned  I  certainly  feel  no  other  sentiment 
than  that  of  satisfaction  in  being  relieved  from 
the  duty  of  examining  their  force. 

It  is,  I  confess,  with  a  sentiment  somewhat 
different  that  I  find  the  offense  imputed  by  this 
indictment,  highly  immoral  as  it  is,  about  to 
be  pronounced  intangible  by  legal  punishment. 
If  any  one  of  the  attributes  of  the  common 
law  may  be  said  to  stand  above  the  rest  in  point 
of  excellence,  its  well  known  power  of  pursu- 
ing iniquity  through  all  disguises,  of  stripping 
from  crime  the  forms  under  which  it  seeks  to 
mask  itself,  and  dragging  the  offender  from 
the  darkest  recesses  of  fraudulent  evasion,  has 
"seemed  to  me  to  occupy  that  position.  [*5(itt 
This  power  I  do  not  understand  to  be  denied  ; 
and  the  only  inquiry  is.  whether  it  exist  in 
sufficient  force  to  reach  the  defendant  below. 

That  the  act  of  keeping  a  bawdy-house  is  a 
misdemeanor,  is  not,  and  cannot  be  controvert- 
ed; nor  is  it  pretended  to  be  one  of  that  venial 
character,  which  calls  for  the  least  leniency  in 
the  application  of  the  rules  by  which  offenses 
of  a  similar  grade  are  defined.  The  indictment 
charges  and  the  jury  have  found,  that  the  ac- 
cused demised  his  house  in  Albany  for  the  pur- 
pose of  its  being  used  as  a  bawdy-house,  and 
that  it  was  thus  used.  The  evidence  is  entire- 
ly clear  that  these  things  were  so  in  truth, 
though  the  parties  sought  to  obscure  their  pur- 
pose by  throwing  the  transaction  into  the  form 
of  a  sale  to  be  executed  at  a  remote  period,  the 
consideration  money  being  made  payable  in 
small  installments  at  short  intervals  as  the  ten- 
ant might  acquire  means  from  her  guilty  and 
disgusting  occupation.  The  contract  was  le- 
gally null ;  and  on  the  facts  disclosed  the  de- 
fendant might  at  any  time  have  ousted  the 
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tenant  by  ejectment.  In  short,  the  defendant 
was  the  principal  mover — the  regular  partici- 
pant in  the  profits  of  a  criminal  nuisance  un- 
der his  direct  control ;  for  he  would  not  have 
been  liable  in  trespass  had  he  even  entered  per- 
sonally without  suit,  and  put  an  end  to  the 
tenant's  possession. 

It  is  an  elementary  principle,  that  all  execu 
tory  contracts  intended  as  subsidiary  to  the  pur- 
poses of  public  or  even  private  prostitution.are 
void.  Now, I  need  only  the  application  of  anoth 
cr  principle.equally  well  established  and  famil 
iar.to  satisfy  my  mind  that  the  defendant  should 
be  held  guilty  of  having  established  and  contin- 
ued the  nuisance  in  question  ;  and  it  is  this, 
that  everyone  who  aids  or  merely  advises  the 
commission  of  a  trespass  or  misdemeanor,  be- 
•comes  a  principal  offender  and  indictable  as 
such,  if  the  offense  be  subsequently  committed. 
The  only  fault  I  have  to  find  with  the  indict- 
ment here  is  that,  instead  of  directly  pursuing 
this  principle,  it  resorts  to  the  supposition  of  a 
lease  as  the  link  by  which  the  defendant  be- 
564*]  came  *connected  with  the  crime.  The 
indictment  would  have  been  better  in  form, 
and  I  think  equally  in  correspondence  with 
the  proof,  had  it  charged  the  defendant  at  once 
with  keeping  a  bawdy-house.  It  is  not  the 
habit  of  the  law  to  mouth  matters  in  cases  like 
the  present ;  but  to  speak  of  their  legal  effect 
-directly  and  plainly.  According  to  my  recol- 
lection, the  common  law  has  uniformly  treated 
the  man  who  advises,  supplies  the  means  and 
reaps  the  profits  of  a  misdemeanor  as  a  direct 
offender.  One  counsels  another  to  commit  an 
assault  and  battery  and  furnishes  him  with  the 
weapon  by  which  the  offense  is  perpetrated,  the 
former  is  indictable  as  if  he  were  present  and 
personally  struck  the  blow.  If  he  procure  the 
like  offense  to  be  committed  by  demising  his 
farm,  would  not  the  legal  consequences  be  the 
same?  Suppose  the  tenant  actually  covenants 
with  the  landlord  to  keep  a  bawdy  house  in  con- 
sideration of  a  lease.no  one,itseems  to  me, could 
doubt  the  landlord's  guilt  on  the  principles  I 
have  mentioned  ;  and  yet  the  case  at  bar  is 
really  the  same  as  the  one  supposed.  The 
•covenant  mentioned  would  have  no  more  bound 
the  lessee,  than  the  oral  understanding  which 
was  here  shown  to  exist.  Both  would  be 
equally  void  as  contracts,  and  in  either  case 
the  action  of  the  parties  by  way  of  carrying 
on  the  nuisance  and  paying  and  receiving  its 
profits,  would  be  entirely  voluntary.  We  should 
hold  them  void  as  contracts  for  the  very  rea 
son  that  they  would  be  valid  as  evidences  of 
crime. 

It  may  be  said — indeed,  it  is  always  said  in 
•cases  of  this  kind — that  men  may  sell  or  de- 
mise their  property  for  what  price  or  rent  they 
please.  No  one  will  deny  this,  when  taken 
with  the  proper  qualification,  viz.:  that  they 
shall  not  couple  with  such  a  transaction  any 
criminal  stipulations  or  understanding.  Men 
must  act  in  good  faith,  and  with  due  reference 
to  the  interests  of  others.  Sic  uteretuo  ut  alien- 
urn  non  Icedas.  It  is  true,  there  is  nothing  on 
the  face  of  the  paper  under  which  the  nuisance 
in  question  was  established  evincing  any  ille- 
gal purpose.  But  I  must,  with  deference,  pro- 
565*]  test  against  imputing  to  the  *common 
law  such  helpless  imbecility  as  an  argument 
founded  upon  this  circumstance  necessarily  im- 
HILL  2. 


plies.  A  man  can  no  more  escape  the  truth, 
by  calling  his  agreement  to  have  a  bawdy- 
house  kept  or  other  crime  committed,  a  lease 
or  a  deed,  even  though  he  give  it  the  appear- 
ance of  the  one  or  the  other  by  way  of  color- 
ing over  the  transaction,  than  he  can  neutral- 
ize the  effect  of  poison  by  calling  it  an  antidote. 
It  is  a  fraud  upon  the  criminal  law;  and  as  im- 
potent for  the  purposes  of  disguise  or  defense, 
as  are  the  cabalistic  words  or  phrases  adopted 
by  a  community  of  burglars.  The  universal 
rule  in  regard  to  fraud,  usury  and  crime  is, 
that  whatever  specious  or  delusive  appearance 
parties  may  give  their  contracts  or  other  instru- 
ments intended  as  the  means  of  mischief,  the 
law  will  assign  them  their  true  character  and 
call  them  by  their  right  names. 

The  very  point  now  in  controversy  before 
us,  has  been  adjudged  against  the  defendant 
below  by  the  Supreme  Court  of  Mass. ;  Com. 
v.  Harrington,  3  Pick.,  26;  and  it  seems  to  me 
the  adjudication  is  well  sustained  by  obvious 
principles.  I  am  opposed  to  a  new  trial  on  the 
merits,  upon  the  ground,  that  where  a  man  de- 
mises or  lets  out  his  premises  to  be  used  for 
the  purpose  of  establishing  and  continuing  a 
nuisance,  and  this  is  done,  though  by  his  ten- 
ant, he  is  himself,  in  contemplation  of  the  com- 
mon law,  guilty  of  the  nuisance  equally  with 
his  tenant.  See,  Rosewell  v.  Prior,  2  Salk..  460; 
Banfiv.  Steinman,  1  Bos.  &  P.,  404,  409. 

Judgment  reversed. 

Overruled— 4  Denio,  130. 


*WOOD  v.  COLVIN.         [*566 

Satisfied   Judgment — Sale    under,  Void — Bona 
Fide  Purchaser  under. 

Where  one  purchased  lands  at  a  sheriff's  sale  un- 
der a  judgment  which  he  knew  was  satisfied,  and 
then  assigned  the  sheriff's  certificate  to  another  for 
a  valuable  consideration  and  without  notice :  held, 
that  the  latter  could  acquire  no  title  in  virtue  of  the 
certificate,  as  against  a  purchaser  under  a  junior 
unsatisfied  judgment. 

If  a  judgment  be  satisfied,  the  power  to  sell  under 
it  ceases:  and,  senible,  should  a  sale  take  place,  even 
a  bona  fide  purchaser  without  notice  will  acquire 
no  title. 

But  the  sale  will  be  effectual  as  against  the  judg- 
ment debtor,  if  he  be  present  at  the  sale  and  suffer  a 
bona  fide  purchaser  to  buy  and  pay  for  the  property, 
without  notifying  him  that  the  judgment  has  been 
satisfied.  Semble. 

Otherwise,  however,  in  respect  to  judgment  cred- 
itors of  the  debtor ;  for  their  rights  cannot  be  af- 
fected by  the  neglect  or  other  fault  of  the  debtor. 
Semble. 

Where  the  purchaser  has  previous  knowledge 
that  the  judgment  is  satisfied,  the  sale  will  be  void 
even  as  to  the  debtor,  though  he  omitted  to  give 
notice.  Semble. 

Citations— 15  Johns.,  443 :  1  Cow.,  622,  644,  711 :  7 
Johns.,  535  ;  4  Wend.,  474 ;  6  Wend.,  367 :  8  Wend., 
676 :  9  Mass.,  138 ;  16  Mass.,  63 ;  18  Johns.,  441. 

T?  JECTMENT,  to  recover  a  part  of  several 
-CJ  lots  of  land,  tried  before  Moseley,  C. 
Judge,  at  the  Onondaga  Circuit,  in  September, 
1841.  Thaddeus  M.  Wood  died  seised  of  the 
premises  in  question  in  January,  1836,  leaving 
a  daughter,  Emily,  who  was  married  in  1833 
to  Oscar  B.  Brackett.  October  21, 1836,  Cyril 
H.  Brackett  recovered  a  judgment  in  this 
court  against  Oscar  B.  Brackett,  the  husband 
of  Emily,  for  $2,115.72,  on  which  &fi.fa.  is- 
sued in  July,  1838.  May  4,  1839,  all  the  right 
and  title  of  the  debtor  to  the  premises  in  ques- 
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tiou  were  sold  under  the  execution  and  bid  off 
by  the  plaintiff  in  that  suit,  and  a  certificate  of 
the  sale  duly  filed.  August  4,  1840,  the  plaint- 
iff in  this  suit.  Wood,  redeemed  under  a  judg- 
ment in  his  favor  against  Oscar  B.  Brackett 
for  $695.88.  docketed  July  22,  1840,  and  De- 
cember 16.  1840,  the  sheriff  executed  a  deed 
to  the  plaintiff  as  a  redeeming  judgment  cred- 
itor. Under  that  title  the  plaintiff  claimed  to 
recover. 

The  defendant  proved  a  judgment  in  favor 
567*]  of  Henry  H.  *Hulburt,  against  Oscar 
B.  Brackett,  for  $1,567.04,  docketed  July  8, 
1836.  a  fi.  fa.  upon  the  judgment  issued  the 
same  month,  and  a  sale  of  the  premises  by  the 
sheriff  July  31,  1888,  to  Gardner  Lawrence. 
November  11,  1839.  Lawrence,  by  a  writing 
under  seal  purporting  to  be  made  "  for  a 
valuable  consideration, "authorized  and  direct- 
ed the  sheriff  to  deed  the  premises  to  the  defend- 
ant, Colvin;  and  April  15,1840,  the  sheriff  exe 
cuted  a  deed  to  the  defendant. 

The  plaintiff  then  proved  that  the  Hulburt 
judgment,  under  which  the  defendant  made 
title',  was  paid  in  full  and  the  plaintiff  in  the 
judgment  satisfied  in  August,  1836.  Gardner 
Lawrence,  who  afterwards  became  the  pur 
chaser,  was  a  party  to  the  arrangement  by 
which  the  judgment  was  paid.  Brackett,  the 
debtor,  was  present  at  the  sale  under  the  Hul- 
burt judgment,  and  said  nothing  about  the 
payment.  The  judge  instructed  the  jury  to 
find  a  verdict  for  the  defendant,  and  the  plaint- 
iff excepted.  Verdict  for  defendant.  The 
plaintiff  now  moved  for  a  new  trial  on  bill  of 
exceptions. 

Mr.  A.  Taber,  for  plaintiff. 

Mr.  B.  D.  Nozon,  for  defendant. 

By  the  Court,  Bronspn,  J.  When  a  judg- 
ment is  satisfied,  there  is  no  longer  any  power 
to  sell,  and  it  is  difficult  to  see  how  a  title  can 
be  acquired  even  by  a  bonafide  purchaser  with- 
out notice  of  the  payment.  Shermanv.  Boyce, 
15  Johns.,  443  ;  Jackson  v.  Cadwell,  1  Cow., 
622;  Woodcock  v.  Bennet,  Id.,  711;  Carter  v. 
Simpson, 7  Johns.,  535;  Jackson  v.  Anderson, 
4  Wend.,  474;  Lewis  v.  Palmer,  6  Id.,  367; 
Swan  v.  Saddlemire,  8  Id.,  676;  Hammatt  v. 
Wyvwn,  9  Mass.,  138;  King  v.  Goodwin,  16 
Id.,  63.  The  general  rule  is,  that  a  purchaser 
under  a  power  buys  at  his  peril,  and  however 
innocent  he  may  be,  we  have  not  been  referred 
to  any  case  which  holds  that  he  can  acquire  a 
568*]  title  without  showing  a  *valid  subsist- 
ing power.  Jackson  v.  Morse,  18  Johns.,  441, 
seems  to  go  the  whole  length  of  settling  the 
doctrine  the  other  way.  The  plaintiff  in  that 
case  was  a  bonafide  purchaser  under  a  tax  sale 
by  the  Comptroller.  But  on  proof  that  the 
taxes  had  been  paid  before  the  sale,  it  was 
held  that  the  plaintiff  acquired  no  title.  I  am 
unable  to  distinguish  that  case,  in  principle, 
from  one  where  there  has  been  a  sale  under  a 
satisfied  judgment. 

If  a  purchaser  can  acquire  a  title  under  a 
satisfied  judgment,  it  must  be  on  the  ground 
that  there  has  been  some  fault  on  the  part  of 
the  judgment  debtor.  If  he  stands  by  without 
taking  any  measures  to  arrest  the  sale,  and 
without  giving  notice  of  the  payment,  and  suf- 
fers a  purchaser  in  good  faith  to  part  with  his 
money,  he  may  be  estopped  from  afterwards 
456 


alleging  the  payment  to  defeat  the  title  of  the 
purchaser.  See,  per  Savage,  Ch.  J..inJacJuon 
v.  Cadwell,  1  Cow.,  622,  644.  In  the  case  at 
bar,  Brackett,  the  debtor,  was  present  at  the 
sale  under  the  Hulburt  judgment,  and  said 
nothing  about  the  payment.  But  there  are  two 
difficulties  in  the  way  of  setting  this  up  as  an 
estoppel.  1.  Lawrence  was  not  a  bona  fide 
purchaser.  He  bad  full  notice  that  the  judg- 
ment had  been  paid,  and  the  debtor  was  not 
in  fault  in  omitting  to  tell  him  what  he  very 
well  knew  already.  If  a  third  person  had  did". 
it  may  be  that  the  judgment  debtor  would  have 
spoken.  2.  But  if  the  debtor  was  estopped, 
Cyril  H.  Brackett  was  a  judgment  creditor 
having  a  lien  on  the  land,  and  I  do  not  see  bow 
he  could  be  concluded,  or  his  lien  be  de- 
stroyed, by  any  neglect  or  other  fault  on  the 
part  of  the  debtor. 

I  may  here  notice  a  suggestion  of  the  defend- 
ant's counsel,  that  there  was  a  fraudulent  ar- 
rangement between  the  debtor  and  Lawrence 
to  keep  the  Hulburt  judgment  on  foot  after  it 
had  been  satisfied.  Be  it  so.  However  such 
an  arrangement  may  affect  the  parties  to  it, 
neither  they,  nor  persons  claiming  under  them, 
can  derive  any  benefit  from  the  fraud  as 
against  innocent  third  persons.  The  defend- 
ant claims  under  Lawrence,  a  party  to  the 
fraud;  and  he  seeks  to  defeat  the  plaintiff. who 
claims  under  Cyril  H.  *Brackett,  who  [*569 
had  nothing  to  do  with  the  fraudulent  ar- 
rangement. 

The  case  finally  comes  to  this.  Lawrence 
acquired  nothing  by  his  purchase.  Instead  of 
taking  a  deed  himself,  he  directed  the  sheriff 
to  give  the  deed  to  the  defendant.  Standing 
thus  in  the  shoes  of  Lawrence,  I  do  not  see 
how  the  defendant  can  make  out  a  valid  title 
as  against  the  purchaser  under  the  judgment 
of  Cyril  H.  Brackett.  If  the  defendant  paid 
anything  for  the  assignment — and  it  seems  to 
have  been  assumed  on  the  trial  that  he  did — he 
must  look  to  Lawrence  for  an  indemnity,  or 
if  that  resource  fail,  the  loss  must  be  his  mis- 
fortune. 

If  the  evidence  left  any  room  for  doubt  that 
the  judgment  has  been  satisfied,  the  judge 
should  have  left  that  question  to  the  jury,  with 
instructions  that  if  the  judgment  was  paid,  the 
plaintiff  was  entitled  to  a  verdict. 

New  trial  granted. 

Same  case-5  Hill,  228. 

Denled-1  Wlls.  (Ind.),  235. 

Satisfied  judgment— Validity  of  sale  under— WTien 
purchaser  chargeable  with  notice.  Overruled  in  part 
— 36  Barb.,  501,  516. 

Cited  in— 5  Hill.  248,  275.  276 :  11  N.  Y.,  71 :  14  N.  Y., 
463 ;  59  N.  Y.,  411 ;  62  N.  Y..  417 :  70  N.  Y.,  560  (26  Am. 
Rep.,  629) ;  29  Hun,  586 ;  5  Barb..  509 :  10  Barb..  563 : 
12  Barb.,  243:  34  Barb.,  543:  4  T.  &  C.,  623 ;  2  Sawy., 
559  ;  47  Mo..  361 ;  59  Mo.,  237 ;  51  Am.  Dec.,  226.  227  ; 
20  N.  H.,  330. 

Estoppel  in  pais.  Cited  in-6  Hill,  17 ;  2  Abb.  N.  C., 
260 :  41  Mich.,  472. 

Also  cited  in— 48  Ind.,  412. 


GERMOND  0.  JONES. 

Devise  in  Trust — Residue,  after  Payment  of 
Debts  and  Legacies,  to  Belong  to  Devisee — No 
Provision  as  to  Possession —  Widow  of  Devisee 
Not  Entitled  to  Dower. 

Where  A  devised  and  bequeathed  to  B  all  his  real 
and  personal  property  in  trust,  to  sell  and  dispose 
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of  the  same,  and  out  of  the  proceeds  to  pay  debts 
and  legacies,  the  residue  to  belong  to  B:  but  the  will 
contained  no  provision  entitling  the  latter  to  the 
actual  possession  of  the  land,  or  authorizing  him  to 
receive  the  rents  and  profits ;  held,  that,  under  the 
Revised  Statutes,  B  took  no  estate  whatever  in  the 
land,  and  consequently  his  widow  was  not  entitled 
to  dower. 

The  widow  in  this  case  sought  to  recover  dower  m 
a  part  of  the  land  devised  which  the  husband  during 
his  life  had  conveyed  pursuant  to  the  power;  and  at 
the  trial  she  offered  evidence  that  the  testator  died 
seised  of  other  real  estate  of  the  value  of  $40,000,  and 
of  87,000  worth  of  personal  property  ;  held  irrele- 
vant, even  if  accompanied  by  proof  that  the  hus- 
band's residuary  interest  in  the  avails,  after  paying 
all  debts  and  legacies,  would  have  amounted  to  much 
more  than  the  entire  value  of  the  land  in  which 
dower  was  claimed. 

The  right  of  B.  under  the  will  in  question,  was  a 
mere  power  in  trust,  and  on  A's  death  the  lands  de- 
vised descended  to  the  heirs,  subject  to  the  execu- 
tion of  the  power. 

5  7O*]  *At  common  law,  the  estate  would  have 
passed  to  B  as  trustee ;  but  even  then  the  widow 
would  not  have  been  entitled  to  dower,  as  she  could 
not  be  dowableof  a  trust  estate. 

Under  1  R.  S.,  732,  sec.  47,  2d  ed.,  the  beneficial  in- 
terest of  a  party  in  land  is  not  to  be  deemed  a  legal 
estate,  unless  he  be  entitled  both  to  the  "actual  pos- 
session" and  the  receipt  of  the  "rents  and  profits." 

An  absolute  power  of  disposition  will  only  be 
deemed  to  carry  a  fee,  within  the  provisions  of  the 
Revised  Statutes,  where  the  grantee  of  the  power 
is  authorized  thereby  to  dispose  of  the  estate  for  his 
own  benefit ;  and  not  where  creditors  and  legatees 
are  to  be  paid  out  of  the  avails,  though  the  grantee 
be  entitled  to  the  residue. 

A  testator,  so  long  as  he  violates  no  rule  of  law, 
may  bestow  his  property  on  whom.and  in  what  form 
he  pleases;  and  hence,  he  may  so  dispose  of  his  lands 
for  the  benefit  of  a  particular  person,  as  that  the 
wife  of  the  latter  cannot  be  endowed  thereof. 
Semble. 

Citations-1  R.  8.,  727,  sec.  47 ;  728,  sees.  55,  56 ;  729, 
sec.  56 ;  732,  sees.  79. 81 ;  733,  sees.  83,  85 ;  734,  sees.  94, 
96 ;  22  Wend.,  137. 

TpJECTMENT,  tried  before  Cushman,  C. 
JL!  Judge,  at  the  Rensselaer  Circuit,  in  Sep- 
tember, 1841.  The  plaintiff,  as  the  widow  of 
Smith  Germond,  deceased,  claimed  to  recover 
dower  in  a  farm  of  108  acres  of  land  in  posses- 
sion of  thedefendant.situate  in  Lansingburgh, 
Rensselaer  Co.  ;  and  the  question  was,  wheth- 
er her  husband  acquired  an  estate  of  inherit- 
ance in  the  land  by  virtue  of  the  will  of  his 
brother,  Stephen  Germond,  who  died  seised  in 
September,  1836,  having  in  the  preceding 
month  made  and  published  his  will  in  due  form 
for  passing  real  estate.  The  will  of  Stephen 
was  as  follows  :  "First,  I  give  and  devise  all 
my  property  and  estate,  both  real  and  person 
al,  wheresoever  the  same  may  be.  to  my  brother 
Smith  Germond,  of  Lansingburgh^in  trust, 
nevertheless,  to  answer  the  intent  and  meaning 
of  this  my  will,  viz.  :  it  is  my  will  that  the 
said  Smith  Germond  shall,  within  a  reasonable 
time  after  my  decease,  and  within  sufficient 
time  to  pay  the  legacies  hereinafter  mentioned 
and  bequeathed,  sell,  dispose  of  and  convey  all 
my  estate,  both  real  and  personal,  at  public 
auction  or  private  sale,  as  he  may  deem  proper, 
and  out  of  the  moneys  arising  from  such  sale 
of  my  said  real  and  personal  estate,  first,  to  pay 
all  my  just  debts,  funeral  charges,  and  the  ex- 
pense of  settling  my  estate.  Secondly,  to  pay," 
etc.,  enumerating  a  great  number  of  legacies 
to  the  relatives  of  the  testator  who  were  par- 
571*]  ticularly  mentioned  and  provided  *for 
in  the  will.  The  legacies  were,  in  general,  pay- 
able within  two  years  after  the  death  of  the 
testator,  and  amounted  in  the  aggregate  to 
nearly  $5,000.  As  to  some  of  the  legacies,  the 
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money  was  to  be  invested  and  the  interest  paid 
to  a  particular  person  for  life,  and  then  the 
principal  sum  was  to  go  to  others.  The  tes- 
tator then  proceeded  :  "Ninth,  all  the  rest  and 
residue  of  the  moneys  arising  by  the  sale  of 
my  real  and  personal  estate  as  aforesaid,  1  give 
and  bequeath  to  my  brother  Smith  Germond, 
for  his  own  proper  use  and  benefit  forever. 
And  whereas,  a  great  sacrifice  of  my  real  and 
personal  estate  may  be  made  by  a  forced  sale 
thereof  within  the  times  above  mentioned  for 
the  payment  of  said  legacies  ;  now,  therefore, 
if  the  said  Smith  Germond  can  and  shall  pay 
in  any  other  way  than  by  the  sale  aforesaid, 
the  said  legacies  above  bequeathed,  and  the  in- 
terest of  the  several  sums  ordered  to  be  invest- 
ed as  aforesaid,  then  and  in  that  case  it  is  my 
will  that  the  said  Smith  Germond  should  have 
such  further  time  to  sell  and  dispose  of  my 
said  real  and  personal  estate  as  he  may  at  his 
discretion  deem  best  calculated  to  avoid  a  sac- 
rifice. If  the  said  Smith  Germond  should  die 
before  he  shall  have  sold  and  disposed  of  my 
said  real  estate,  or  any  part  or  parts  thereof, 
then  it  is  my  will  that  the  executors  of  the  said 
Smith  Germond,  or  such  of  them  as  shall  qual- 
ify as  executors,  and  the  survivors  and  surviv- 
or of  them,  shall  sell,  dispose  and  convey,  as 
soon  as  conveniently  may  be  after  the  death  of 
the  said  Smith,  all  the  real  estate  belonging  to 
me  which  shall  then  remain  unsold;  and  that 
the  said  executors  of  the  said  Smith  hold  the 
moneys  arising  by  such  sale  and  disposition 
thereof  to  the  use,  benefit  and  behoof  of  such 
person  or  persons,  and  in  such  proportion  and 
in  such  manner  as  the  said  Smith  Germoud 
shall  by  his  last  will  and  testament  appoint. 
And  if  the  said  Smith  Germond  shall  make  no 
such  limitation  or  appointment  by  his  last  will, 
or  if  he  shall  die  intestate,  then  it  is  my  will 
that  his  executors  or  administrators  as  the  case 
may  be,  shall  with  all  convenient  speed,  pro- 
ceed to  sell  and  dispose  of  my  aforesaid  real  and 
personal  estate,  or  so  much  thereof  as  remains 
*unsold.  and  pay  over  the  moneys  [*572 
arising  by  such  sale,  after  paying  and  satisfy- 
ing the  legacies  and  bequests  herein  before 
mentioned  if  they  or  any  of  them  remain  un- 
paid, to  my  heirs,  in  the  proportion  of  one  to 
every  female,  and  two  to  every  male  heir." 
The  testator  appointed  his  brother,  Smith  Ger- 
mond, and  one  John  S.  Fake,  executors  of  the 
will. 

The  testator  died  in  September,  1836.  Fake 
renounced,  and  Smith  Germond  proved  the 
will  and  took  letters  testamentary  in  Decem- 
ber, 1836.  In  April,  1840,  Smith  Germond 
conveyed  the  farm  in  question  to  the  defend- 
ant in  fee,  for  the  consideration  of  $10,500. 
Smith  Germond  died  in  October,  1840,  and  his 
widow  now  claimed  dower.  The  plaintiff  of- 
fered to  prove  that  Stephen  Germond,  the  tes- 
tator, died  seised  of  real  estate  in  Rensselaer 
Co..  besides  the  farm  in  question,  of  the  value 
of  $40,000,  and  possessed  of  personal  property 
of  the  value  of  $7,000.  The  judge  rejected  the 
evidence,  and  the  plaintiff  excepted.  The  judge 
decided  that  Smith  Germond  did  not  take  such 
an  estate  in  the  farm  by  the  will  as  would  en- 
title the  plaintiff  to  dower,  and  she  could  not 
recover.  The  plaintiff  excepted,  and  now 
moved  for  a  new  trial  on  a  bill  of  exceptions. 

Mr.  D.  Buel,  Jr.,  for  the  plaintiff,  made 
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the  following  points:  1.  The  plaintiff's  hus- 
band took  an  absolute  estate  in  fee  in  the  prem- 
ises in  question  under  the  will  of  Stephen  Qer- 
mond,  and  the  plaintiff  is.  therefore,  entitled 
to  dower  therein.  1  R.  8.,  728,  sec.  55,  2d  ed.: 
Id.,  724,  sec.  07  ;  Id.,  722,  sec.  4?;  Id.,  726, 
sec.  88 ;  Id.,  sec.  85 ;  Hawley  v.  James,  16 
Wend.,  200,  per  Cowen,  J.  ;  Jackson  v.  Bull, 
10  Johns.,  20  ;  Hawley  v.  James,  5  Paige,  455; 
Jacknon  v.  De  Lancey,  18  Johns.,  652  ;  Jackson 
v.  Robins,  15  Id.,  169  ;  8.  C.,  16  Id.,  537,  588, 
by  the  Chancellor ;  Ilelmer  v.  Shoemaker,  22 
Wend. ,187;  8  R.  S.,  589.  reviser's  notes; Hitch- 
cock  v.  Harrington,  6  Johns.,  290  ;  Collin*  v. 
Torrey,  7  Id.,  278  ;  Coles  v.  Coles,  15  Id.,  819  ; 
4  Kent,  Com.,  42,  48.  2.  If  the  legatees  under 
573*]  the  will  of  Stephen  Germond,  or  *his 
creditors,  have  any  right  to  subject  the  land 
devised  to  the  payment  of  their  claims,  their 
remedy  is  in  the  Court  of  Chancery ;  and  their 
equities  cannot  be  set  up  by  the  defendant  in 
this  suit  in  bar  of  the  plaintiff's  claim  of  dower. 
Johnson  v.  Fleet,  14  Wend.,  179,  per  Nelson, 
J  ;  Jumel  v.  Jumel,  7  Paige,  595 ;  Hawley  v. 
Jame*,  5  Id  ,  458  ;  2  Story,  Eq.,  sec.  790.  3. 
The  testimony  offered  by  the  plaintiff  to  show 
the  value  of  the  estate  of  Stephen  Germond, 
was  competent  and  should  h*»,ve  been  received. 
Jackson  v.  Billinger,  18  Johns.,  881  ;  Fox  v. 
Phelp*,  17  Wend.,  401  ;#«>&£  v. Sears,  1  Hill,  17. 
Messrs.  J.  Pierson  and  M.  T.  Reynolds, 
for  the  defendant.  The  plaintiff's  husband 
was  never  seised  of  an  estate  of  inheritance  in 
the  premises  in  question.  He  had  a  mere  trust 
estate,  in  which  his  widow  is  not  entitled  to 
dower.  Cosier  v.  LoriUard.  14  Wend.,  314, 
315,  per  Savage,  Ch.  J.;  Godwin  v.  Winsmore, 
2  Atk. ,  525.  2.  The  title  of  the  plaintiff's  bus 
band  was  not  dependent  upon  the  quantity  or 
value  of  the  estate  left  by  Stephen  Germond, 
and  the  evidence  of  its  value  was,  therefore, 
properly  rejected  by  the  circuit  judge. 

By  the  Court,  Bronson,  J.  In  most  of  its 
features,  this  appears  to  me  to  be  a  very  plain 
case.  The  testator  has  devised  all  his  prop- 
erty, real  and  personal,  to  his  brother,  Smith 
Germond,  in  trust  to  pay  debts  and  legacies. 
This  was  a  good  express  trust,  or  rather,  power 
in  trust,  under  our  new  code  in  relation  to 
uses,  trusts  and  powers.  1  R.  S.,  728,  sees.  55, 
56,  94.  At  the  common  law  the  estate  would 
have  passed  to  the  trustee  ;  but  even  then  his 
widow  would  not  have  been  entitled  to  dower. 
A  woman  is  not  dowable  of  a  trust  estate.  But 
under  our  statute.  Smith  Germond  took  no  es 
tate  whatever  in  the  land.  He  had  authority 
to  sell,  but  was  not  empowered  to  receive  the 
rents  and  profits  ;  and  in  such  a  case  the  trust 
is  nothing  more  than  a  power,  and  the  land 
descends  to  the  heir  subject  to  the  execution 
of  the  power.  Id.,  729.  sec.  56.  This  disposes 
of  the  whole  case.  The  estate  descended  to 
574*]  the  heirs  of  the  testator  *and  rested 
there  until  the  title  of  the  heirs  was  devested 
by  the  execution  of  the  power,  and  then  the  es- 
tate, as  to  the  farm  in  question,  passed  to  the 
defendant.  Smith  Germond  was  never  seised, 
and  it  follows  as  a  necessary  consequence  that 
his  widow  cannot  be  entitled  to  dower. 

We  might  stop  here.  But  the  course  of  the 
argument  renders  it  necessary  to  consider  the 
case  more  at  large.  It  is  said  that  Smith  Ger- 
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took  a  fee  under  the  47th  section  of  the 
Statute  of  Uses  and  Trusts.  1  R.  S.,  727.  But 
the  answer  is  that  he  was  neither  "  entitled  to 
the  actual  possession,"  nor  to  "  the  receipt  of 
the  rents  and  profits  "of  the  land;  and  both 
must  concur  before  the  beneficial  interest  of 
the  party  is  turned  into  a  legal  estate. 

At  the  common  law,  when  an  absolute  power 
of  disposition  is  added  to  the  gift  of  a  particu- 
lar estate,  such  estate  will  be  magnified  into  a 
fee.  The  cases  on  this  subject  are  collected  in 
Ilelmer  v.  Shoemaker,  22  Wend.,  137.  And  so 
it  is  under  our  statute.  1  R.  S.,  782.  sec.  81. 
But  here  there  was  no  particular  estate,  for 
life  or  years,  in  Smith  Germond,  to  be  enlarged 
into  a  fee.  He  had  nothing  but  a  power.  Still, 
the  absolute  power  of  disposition,  although  no 
estate  is  limited  to  the  grantee  of  the  power, 
will  sometimes  carry  a  fee.  But  that  is  only 
where  the  power  is  "  not  accompanied  by  any 
trust."  Id.,  sees.  81-83.  Here  there  was  a 
trust  to  pay  dubts  and  legacies.  And  besides, 
the  power  of  disposition  is  only  deemed  abso- 
lute when  the  grantee  of  the  power  is  enabled 
"  to  dispose  of  the  entire  fee  for  his  own  bene- 
fit." Id.,  733,  sec.  85.  Here  creditors  and 
legatees  were  to  be  paid  out  of  the  avails  of 
the  land. 

It  is  said  that  Smith  Germond  is  both  trustee 
and  cestui  que  trust.  But  he  has  no  trust  or 
other  estate  in  the  land.  He  has  nothing  but 
a  trust  power  to  sell  and  apply  the  proceeds 
of  the  land  ;  and  although  he  is  entitled  to  a 
part  of  the  proceeds,  other  persons  are  also  en- 
titled to  a  portion  and  may  compel  the  execu- 
tion of  the  power.  Id.,  734,  sees.  94,  96.  If 
this  was  a  beneficial  power,  in  the  execution 
of  which  no  person  was  interested  but  the 
grantee,  Id.,  732,  sec.  79,  it  would  then  carry 
a  fee  in  the  land.  Id.,  *733,  sees.  83,  [*575 
85.  But  I  see  no  principle  upon  which  any 
other  power  can  be  held  to  carry  a  fee. 

The  argument  for  the  plaintiff  turns  mainly 
upon  considerations  which  can  have  no  legal 
influence  npon  the  question.  It  is  said  that 
the  testator  left  a  large  estate,  and  there  was 
an  offer  to  show  that  the  property,  real  and 
personal,  was  worth  nearly  $60.000.  This 
proves  nothing  without  going  further  and  tell- 
ing us  what  amount  of  debts  was  to  be  paid 
out  of  the  proceeds  of  the  property.  But  let 
it  be  assumed  that  the  debts  only  amounted  to 
a  small  sum.  and  that,  after  paying  them  and 
satisfying  the  other  legacies,  Smith  Germond 
would  be  entitled  to  a  large  amount,  say 
$30.000,  $40,000  or  $50.000,  as  residuary  lega- 
tee. The  nature  and  quality  of  his  estate  or  in- 
terest under  the  will  does  not  depend  upon  the 
magnitude  of  his  legacy,  but  upon  the  form 
and  manner  in  which  the  estate  or  interest  was 
created.  It  is  wholly  unimportant  whether  he 
is  to  have  five  sixths  or  only  one  sixth  of  the 
property.  The  question  is,  how  does  he  take? 
Is  he  to  have  land  or  money  T  If  the  fee  of 
the  land  did  not  vest  in  him,  his  widow  is  not 
entitled  to  dower.  Now,  nothing  can  be  more 
clear  than  that  the  testator  did  not  intend  his 
brother  should  have  the  land.  Smith  Germond 
was  to  sell  the  property.  If  he  died  without 
selling,  his  personal  representatives  were  to 
dispose  of  it ;  and  from  beginning  to  end  the 
direction  in  the  will  is  to  sell  the  property  and 
convert  it  into  money.  The  thing  to  be  di- 
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vided  among  the  creditors  aud  legatees,  in- 
cluding Smith  Germond,  was  not  land,  but 
money,  the  avails  of  the  land.  It  is  a  familiar 
principle  that  the  intention  of  the  testator, 
when  not  inconsistent  with  the  rules  of  law, 
must  be  carried  into  effect ;  and  the  right  of 
the  owner  to  direct  a  sale  of  his  land,  and  a 
distribution  of  the  proceeds,  is  not  forbidden 
by  any  law.  As  owner,  he  may  give  the  thing 
itself,  or  he  may  direct  that  it  be  converted 
into  money  and  go  to  the  beneficiary  in  that 
form. 

It  was  intimated  on  the  argument  that  the 
will  was  contrived  with  reference  to  the  possi- 
57<i*]  bility  that  the  plaintiff  *might  survive 
her  husband ;  and  it  seemed  to  be  supposed 
that  there  was  something  wrong  in  giving  a 
large  estate  to  Smith  Germond  in  such  a  man- 
ner as  to  preclude  his  widow  from  recovering 
dower.  But  there  is  surely  nothing  in  this. 
The  donor,  so  long  as  he  violates  no  rule  of 
law,  may  bestow  his  property  on  whom  and 
in  what  form  he  pleases.  If  the  testator  had 
given  nothing  to  Smith  Germond,  the  plaintiff 
would  have  had  no  cause  for  complaint ;  and 
she  is  not  injured  by  the  testator's  bounty,  al- 
though it  came  in  the  form  of  money. 

As  to  any  land  which  might  remain  unsold. 
Smith  Germond  had  a  power  of  appointment 
by  last  will ;  and,  in  default  of  such  appoint- 
ment, there  was  a  limitation  over  to  the  heirs 
of  the  testator.  Whether  these  provisions  are 
valid  or  not,  is  a  question  which  does  not  arise 
in  this  case.  It  is  enough  for  the  present  oc- 
casion to  say  that  as  to  the  property  now  in 
question  Smith  Germond  executed  the  power 
of  sale  in  his  lifetime. 

The  view  which  has  been  taken  of  the  prin- 
cipal question  shows  that  the  evidence  which 
was  offered  concerning  the  value  of  the  testa- 
tor's property  was  not  material,  and  there  was, 
consequently,  no  error  in  rejecting  it. 

New  trial  denied. 

Distinguished— 4  Redf..  156. 

Explained-50  N.  Y.,  436. 

Cited  in-4  Hun,  290 ;  8  Hun,  568 ;  11  Barb.,  78  ;  38 
Barb.,  478  ;  49  Barb..  133 ;  6  T.  &  C.,  555 ;  33  How.  Pr., 
234  ;  1  Redf.,  442;  4  Blatchf.,  319. 


EATON  vf  BENTON  ET  AL.  Executors,  etc. 

Services  in  Expectation  of  Legacy — Devise  Ac- 
cordingly— No  Action  Lie*  against  Executors 
for  Services —  Verdict,  When  Conclusive  Evi- 
dence— Declarations  of  Testator—  When  Legacy 
Presumed  a  Satisfaction  of  Debt. 

One  who  has  served  another  in  expectation  of  a 
testamentary  provision,  and  to  whom  the  latter  sub- 
sequently devises  a  portion  of  his  estate,  cannot 
maintain  a  suit  for  such  services  against  the  execu- 
tors. 

In  general,  where  jurors  or  referees  have  passed 
upon  conflicting  evidence  and  determined  where 
the  balance  lies,  their  finding  must  be  regarded  as 
conclusive. 

Whether  the  declarations  of  a  testator  at  or  about 
the  time  of  making  his  will,  can  be  received  in  evi- 
dence with  a  view  of  showing  that  a  devise,  import- 
ing prima  facie  a  gratuitous  donation,  was  intended 
by  him  to  be  in  satisfaction  of  a  debt  due  to  the  dev- 
isee, quayre. 

NOTE.— Services  in  expectation  of  a  legacy.  Com- 
pare Jacobson  v.  Le Grange,  3  Johns.,  199  note. 

When  legacy  is  presumed  in  satisfaction  of  a  debt. 
See,  Rickets  v.  Livingston,  2  Johns.  Cas.,  97  note. 
HILI,  2 


The  general  rule  seems  to  be,  that  a  legacy  left  by 
a  debtor  to  his  creditor, which  in  amount  is  equal  to 
or  greater  than  the  debt,  shall  be  presumed  to  be  in 
satisfaction  of  it. 

"•Courts,  however,  have  given  effect  to  slight  [*577 
circumstances  appearing  on  the  face  of  the  will 
and  otherwise,  by  way  of -repelling  the  presumption 
of  satisfaction. 

Various  circumstances  of  this  nature  adverted  to 
and  considered. 

Semble,  that  the  above  rule  as  to  presumed  satis- 
faction by  a  legacy,  does  not  apply  in  the  case  of  a 
devise  to  a  creditor,  though  of  greater  value  than 
the  amount  of  the  debt 

Citations— 2  R.  S.,  88,  sec.  36;  3  Johns.,  199;  13 
Johns.,  379;  2  Str..  728:  4  Wend.  443;  Toll.  Ex.,  336- 
338,  ed.  1834 ;  Mat.  Pres.  Ev.,  107-118 ;  1  P.  Wms.,  409, 
n.  1,  Cox's  ed.;  2  Harr.  &  J.,  63 ;  1  Harr.  &  G.  484, 
Cowen  &  H.  Notes  to  Phil.  Ev.,  1493. 

MOTION  by  the  defendants  to  set  aside  a  re- 
port of  referees  in  favor  of  the  plaintiff. 
The  facts  are  sufficiently  stated  in  the  opinion 
of  the  court. 

Mr.  J.  B.  Skinner,  for  defendants. 
Mr.  A.  Gardner,  for  plaintiff. 

By  the  Court,  Bronson,  J.  The  plaintiff 
presented  a  claim  to  the  executors  for  labor 
and  services  for  the  testator  within  the  last  two 
years  of  his  life,  which  terminated  in  April, 
1840,  on  which,  as  the  plaintiff  alleged,  a  bal- 
ance was  due  him  of  about  $127.  The  matter 
was  referred  to  three  referees  pursuant  to  2  R.  • 
S.,  88,  sec.  86.  The  referees  reported  that  the 
sum  of  $81  was  due  the  plaintiff  ;  and  the  de- 
fendants now  moved  to  set  aside  the  report. 
By  the  will  of  the  testator  made  a  few  days 
prior  to  his  death,  he  directed  his  executors  to 
pay  all  his  just  debts  ;  and  devised  fifty  one 
acres  of  land,  proved  to  be  worth  $1,500  and 
upwards,  to  the  plaintiff  in  fee,  subject,  how 
ever,  to  a  life  estate  in  the  testator  s  wife  which 
terminated  by  her  death  a  few  days  after  the 
decease  of  the  testator.  The  defendants  gave 
evidence  tending  to  show  that  the  services  of 
the  plaintiff  were  rendered  in  the  expectation 
that  he  was  to  be  compensated  by  a  provision 
in  the  testator's  will,  and  not  in  any  other  man- 
ner. They  also  gave  evidence,  though  object- 
ed to  by  the  plaintiff,  of  the  declarations  of 
the  testator  when  about  making  his  will,  from 
which  it  was  inferred  that  he  intended  to  de- 
vise to  the  plaintiff  as  a  compensation  for  his 
past  services,  and  for  such  as  he  should  after- 
wards render  in  taking  care  of  the  testator's 
*wife.  On  these  questions,  rebutting  [*578 
evidence  was  given  on  the  part  of  the  plaintiff. 

If  the  understanding  between  the  parties 
was,  that  the  plaintiff  should  be  compensated 
for  his  services  by  a  provision  in  the  testator's 
will,  then,  as  such  provision  has  been  made, 
the  present  claim  cannot  be  supported.  Jacob- 
son  v.  Executors  of  Le  Grange,  8  Johns.,  199  ; 
Patterson  v.  Patterson,  13  Johns.,  379  ;  Osborn 
v.  Governors  of  Guy's  Hospital,  2  Str. ,  728.  But 
there  was  evidence  upon  both  sides  of  this 
question,  and  it  is  enough  to  say  that  there  is 
no  such  decided  preponderance  in  favor  of  the 
defendants  as  will  warrant  us  in  setting  aside 
the  report.  It  is  the  province  of  jurors  and 
referees  to  pass  upon  conflicting  evidence,  and 
determine  on  which  side  the  balance  lies ;  and, 
as  a  general  rule,  their  finding  must  be  regard- 
ed as  conclusive. 

The  referees  having  found  that  the  testator 
was  indebted  to  the  plaintiff  for  services  ren- 
dered, the  next  inquiry  is,  whether  the  debt 
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was  extinguished  by  the  devise  of  lands  to  the 
plaintiff.  Upon  this  question  the  referees  ad- 
mitted extrinsic  evidence,  consisting  of  the  oral 
declarations  of  the  testator,  for  the  purpose  of 
showing  that  he  intended  the  devise  should  sat- 
isfy the  debt.  See.  William*  v.  Crai-y.4  Wend., 
448.  If  it  were  necessary  to  pass  upon  that 
question,  I  should  feel  great  difficulty  in  say 
ing  that  such  evidence  was  admissible.  See, 
on  this  subject,  the  cases  cited  in  Cowen  &  II. 
Notes  to  Phil.  Ev..  1493.  If  it  does  not  go  the 
whole  length,  it  certainly  goes  very  far  towards 
controlling  the  legal  effect  and  operation  of  the 
written  instrument.  The  language  of  the  tes 
tatorinthe  will  is,  "I  give  and  devise"  the 
land  to  the  plaintiff.  It  is  matter  of  bounty, 
not  of  obligation.  Nor  does  the  testator  say 
that  he  bestows  a  part  on  account  of  the  debt, 
and  the  residue  as  a  gift.  It  is  all  bounty.  In 
another  part  of  the  will  the  testator  declares, 
"that  the  devise  and  bequests  hereinbefore 
579*]  made  *to  my  wife  Ruth,  are  by  me 
meant  and  intended  to  be  in  lieu,  bar  and  sat- 
isfaction of  all  and  every  claim  and  demand 
of  dower.  This  shows  that  the  testator  knew 
very  well  how  to  declare  his  intention,  and 
that  he  was  careful  to  qualify  the  language  of 
a  gift  where  he  did  not  intend  it  should  operate 
'  wholly  as  a  matter  of  bounty.  If  it  was  his  in- 
tention to  limit  or  qualify  the  effect  of  the  gift 
to  the  plaintiff,  it  is  but  reasonable  to  suppose 
that  we  should  find  some  such  clause  in  the 
will  touching  the  devise  to  the  plaintiff  as  that 
which  relates  to  the  provision  for  his  wife;  but 
the  will  is  entirely  silent  on  that  subject. 

It  is,  however,  unnecessary  to  settle  the  ques- 
tion, whether  extrinsic  evidence  was  admissi- 
ble. It  was  received  and  passed  upon  by  the 
referees  ;  and  the  defendants  cannot  complain 
unless  the  report  is  clearly  against  the  weight 
of  evidence.  The  declaration  which  the  testa- 
tor is  said  to  have  made  while  the  will  was  in 
the  course  of  preparation,  is  not  of  a  very  de- 
cisive character  ;  and  the  testimony  of  the  only 
witness  who  speaks  of  the  declaration  is 
brought  into  some  doubt  by  the  testimony  of 
another  witness.  The  referees  must  have  ar 
rived  at  the  conclusion,  that  nothing  had  been 
satisfactorily  established  to  change  the  case 
from  what  it  would  be  standing  on  the  will 
alone  ;  and  I  see  no  sufficient  reason  for  dis- 
turbing their  decision  upon  that  point. 

The  case  is  then  narrowed  down  to  the  in- 
quiry, whether  the  will,  by  its  own  force, 
operates  to  extinguish  the  debt.  It  is  difficult 
to  see  upon  what  just  rule  of  construction  we 
can  arrive  at  the  conclusion,  that  what  the  tes- 
tator called  a  mere  gift,  was  intended,  either 
in  whole  or  in  part,  as  the  satisfaction  of  a 
prior  legal  obligation.  And  yet  it  is  said  to  be 
a  general  rule,  that  a  legacy  given  by  a  debtor 
to  his  creditor,  which  is  equal  to  or  greater 
than  the  debt,  shall  be  considered  as  a  satisfac- 
tion of  it.  Within  this  rule,  if  the  debt  be  f  100, 
and  the  legacy  be  also  a  $100.  the  debt  is  paid, 
and  the  legatee  has  got  nothing  by  the  gift. 
But  if  the  debt  be  a  hundred,  and  the  legacy  but 
$99,  no  part  of  the  debt  is  satisfied,  and  both 
58O*]  *debt  and  legacy  must  l>e  paid  by  the 
executor.  These  consequences  follow  from  the 
general  doctrine  as  it  has  usually  been  laid 
down.  But  the  doctrine  has  been  subjected  to 
the  influence  of  so  many  qualifying  circum- 
460 


stances,  that  it  was  remarked  by  Savage,  Cfi. 
J.,  in  Williams  v.  Crary,  4  Wend.,  443,  "that 
the  rule  on  this  subject  seems  to  be,  that  a  leg- 
acy shall  not  be  deemed  a  satisfaction  of  a  pre- 
existing debt,  unless  it  appears  to  have  been 
the  intention  of  the  testator  that  it  should  so 
operate."  Most  of  the  cases  on  this  subject  are 
collected  in  Toll.  Exec.  836-338,  ed.  of  18'i4  ; 
Math.  Presump.  Ev.,  107-118  ;  and  in  n.  1  to 
Chancey's  case,  1  P.  Wins. ,  409,  Cox,  ed. ;  (see 
also,  Cowen  &  H.  Note*  to  Phil.  Ev.,  p.  1493.) 
I  do  not  think  it  necessary  to  go  over  them. 
It  will  be  seen  on  looking  into  the  books,  that 
the  courts  have  never  been  quite  satisfied  with 
the  doctrine ;  and  they  have  been  ready  to 
seize  upon  slight  circumstances  for  the  pur- 
pose of  repelling  the  presumption — if,  indeed, 
there  be  any — that  the  legacy  was  intended  as 
a  satisfaction  of  the  debt.  Parol  declarations 
by  the  testator  have  been  admitted  ;  and  when 
the  less  questionable  course  has  been  pursued, 
of  looking  at  the  will  for  the  purpose  of  ascer- 
taining the  intention  of  the  testator,  it  has 
been  thought  that  the  presumption  of  satisfac- 
tion was  sufficiently  answered  by  an  express 
direction  in  the  will  for  the  payment  of  debts; 
or  that  the  legacy  is  given  upon  a  contingency; 
or,  is  in  some  one  particular,  less  beneficial  than 
the  debt,  though  more  so  in  other  respects,  as 
where  the  legacy,  though  greater  in  amount 
than  the  debt,  is  not  to  be  paid  until  a  future 
day.  Other  qualifying  circumstances  of  no 
great  importance  have  been  taken  into  the  ac- 
count for  the  purpose  of  repelling  the  infer- 
ence that  the  legacy  was  intended  as  a  satis- 
faction of  the  debt. 

In  this  case,  it  is  impossible  to  say,  unless 
we  resort  to  some  forced  and  arbitrary  rule  of 
presumption,  that  the  testator  intended  the  land 
should  be  deemed  a  satisfaction  of  the  debt. 
He  has,  in  the  first  place,  given  express  direc- 
tion *in  the  will  for  the  payment  of  all  [*l>8 1 
his  debts,  without  any  intimation  that  the 
plaintiff's  debt  was  to  be  deemed  an  exception. 
He  has,  in  the  next  place,  said  to  the  plaintiff, 
"I  give  you  this  land,"  without  adding  any- 
thing to  show  that  he  meant  less  than  be  said. 
And  here  I  may  again  notice,  that  the  testator, 
after  providing  for  his  wife,  took  care  to  add  a 
distinct  clause  for  the  purpose  of  declaring 
that  the  gift  to  her  was  not  intended  in  its 
whole  extent  as  a  matter  of  bounty,  but  was  to 
go  in  satisfaction  of  her  right  to  dower.  If  it 
had  been  his  purpose  that  the  gift  to  the  plaint- 
iff should  satisfy  the  debt,  it  is  but  reasonable 
to  conclude  that  he  would  either  have  said  so 
in  terms,  or  have  made  some  declaration  from 
which  such  an  intention  could  have  been  fairly 
gathered.  The  last  fact  which  I  shall  notice  is, 
that  although  the  debt  was  already  due,  the 
plaintiff  only  took  an  estate  in  expectancy  in 
the  land.  It  is  true  that  the  life  estate  of  the 
wife  terminated  by  her  death,  within  one  or 
two  days  after  the  decease  of  the  testator 
But  we  are  not  to  construe  the  will  by  the 
events  which  subsequently  transpired,  but  by 
the  state  of  things  as  they  existed  at  the  time 
the  will  was  made  ;  and  although  the  plaintiff 
took  an  estate  in  remainder  under  the  devise, 
which  immediately  vested  in  interest  on  the 
death  of  the  testator,  the  time  of  enjoyment 
might,  for  aught  we  can  see,  have  been  post- 
poned for  ten  or  twenty  years,  or  even  a  longer 
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period.  It  is  highly  probable  that  the  estate  in 
remainder  exceeded  in  value  the  amount  of  the 
debt;  but  there  is  no  proof  which  conclusively 
establishes  that  fact.  It  may  be  added,  that 
the  rule  which  we  have  been  considering  in 
relation  to  a  legacy,  has  been  held  not  to  apply 
to  a  devise  of  land  to  the  creditor,  though  of 
greater  value  than  the  amount  of  the  debt. 
Partridge  v.  Partridge,  2  Har.  &  J.,  63;  Owings 
v.  Outings,  1  Har.  &  G..  484.  On  the  whole,  I 
think  the  referees  were  right  in  finding  that 
the  debt  had  not  been  satisfied. 

Motion  denied. 

Devise  in  satisfaction  of  claim  for  services.  Cited  In 
— «4  N.  Y.,  594;  7  Barb.,  175;  46  Mich.,  64;  7  Am.  Rep., 
104  (26  Wis.,  644). 

Debt— Presumed  satisfied,  by  legacy  to  creditor.  Re- 
viewed—82  N.  Y.,  108 :  37  Am.  Rep.,  557. 

Cited  in -49  Ind.,  423. 

Verdict  or  award,  upon  conflicting  evidence— Con- 
clusi,veness  of.  Distinguished— 82  N.  Y.,  101. 

Cited  in— 23  Hun,  250 :  1  Barb.,  238 ;  3  Barb.,  639 ;  4 
Barb.,  172 ;  5  Barb.,  471 ;  7  Barb.,  276 ;  12  Barb.,  495 ; 
13  Barb.,  521;  15  Barb.,  31;  10  Bos.,  200;  2  Hilt.,  132, 520. 

Also  Cited  in— 12  Barb..  500. 


582*]  *SPEAR  &  PATTEN  v.  PRATT. 

Bill  of  Exchange — Acceptance  by  Drawee —  What 
Sufficient — Statute. 

A  drawee  of  a  bill  of  exchange  may  charge  him- 
self as  acceptor  by  simply  writing  his  name  across 
the  face  of  it :  and  this  notwithstanding  the  provis- 
ion of  the  Revised  Statutes,  1  R.  S.,  757,  sec.  6, 2d  ed., 
requiring  an  acceptance  to  be  in  writing  and  signed 
by  the  party. 

Semble,  that  the  object  of  the  above  statute  was 
merely  to  obviate  the  inconvenience  of  the  former 
rule,  which  gave  effect  to  a  parol  acceptance. 

By  the  law  merchant,  any  words  written  by  the 
drawee  on  a  bill  of  exchange,  not  putting  a  direct 
negative  on  its  request ;  e.  g.,  "accepted,"  "pre- 
sented," "seen,"  etc.,  constitute  prima  facie  a  valid 
acceptance. 

Citations-Bayl.  Bills,  163,  Am.  ed.,  1836;  Chit.  Bills, 
320,  Am.  ed.,  1839. 

A  SSUMPSIT,  tried  at  the  Onondaga  Circuit, 
J\-  in  September,  1841,  before  Moseley,  C. 
Judge.  The  action  was  against  the  defendant, 
Frederick  Pratt,  as  acceptor  of  a  bill  of  ex- 
change, payable  to  the  order  of  the  plaintiffs. 
The  defendant's  name  was  written  across  the 
face  of  the  bill;  and  the  question  was  whether 
this  was  such  an  acceptance  as  is  required  by 
the  statute.  It  was  admitted  that  the  defend- 
ant, at  the  time  of  the  acceptance,  was  a  resi- 
dent of  this  State.  His  counsel  insisted  at  the 
trial  that  the  acceptance  was  insufficient  to 
charge  him,  but  the  circuit  judge  being  of  a 
different  opinion,  directed  the  jury  to  find  for 
the  plaintiffs,  which  they  accordingly  did;  and 
the  defendant's  counsel,  having  excepted,  now 
moved  for  a  new  trial  upon  a  bill  of  excep- 
tions. 

Mr.  A.  Taber,  for  defendant. 

Mr.  B.  D.  Nozon,  for  plaintiffs. 


NOTE.— Bill  of  exchange— Acceptance — What  suf- 
ficient. To  the  same  general  intent  as  the  above 
case  of  Spear  v.  Pratt,  see  Ward  v.  Allen,  2  Met.,  63; 
Wheeler  v.  Webster,  1  E.  D.  Smith,  1 ;  Barnet  v. 
Smith,  10  Fost..  256 ;  Philips  v.  Frost,  19  Me.,  77 ; 
Miller  v.  Butler,  1  Cr.  C.  C.,  170. 

Where  drawee  wrote  Ms  name  across  the  bitt,  evi- 
dence that  he  refused  to  write  "accepted,"  held,  in- 
admissible, Kaufman  v.  Barrenger,  20  La.  Ann.,  419. 

See,  also,  as  to  parol  evidence.  Cook  v.  Baldwin, 
120  Mass..  317. 

HILL  2. 


By  the  Court,  Cowen,  J.  Any  words  writ- 
ten by  the  drawee  on  a  bill,  not  putting  a  di- 
rect negative  upon  its  request,  as  "accepted," 
"presented,"  "seen,"  the  day  of  the  month,  or 
a  direction  to  a  third  person  to  pay  it,  isprima 
facie  a  complete  acceptance,  by  the  law  mer- 
chant. Bayley,  Bills,  163,  Am.  ed.  of  1836,  and 
cases  cited.  Writing  his  name  across  the  bill, 
as  in  this  case,  *is  a  still  clearer indica  [*583 
tion  of  intent,  and  a  very  common  mode  of  ac- 
ceptance. This  is  treated  by  the  law  merchant 
as  a  written  acceptance — a  signing  by  the  draw- 
ee. "It  may  be,"  says  Chitty,  "merely  by 
writing  the  name  at  the  bottom  or  across  the 
bill  ;"  and  he  mentions  this  as  among  the  more 
usual  modes  of  acceptance.  Chit.  Bills,  320, 
Am.  ed.  of  1839. 

It  is  supposed  that  the  rule  has  been  altered 
by  1  R.  S.,  757,  2d  ed.  sec.  6.  This  requires 
the  acceptance  to  be  in  writing,  and  signed  by 
the  acceptor  or  his  agent.  The  acceptance  in 
question  was,  as  we  have  seen,  declared  by  the 
law  merchant  to  be  both  a  writing  and  signing. 
The  statute  contains  no  declaration  that  it 
should  be  considered  less.  An  indorsement 
must  be  in  writing  and  signed  ;  yet  the  name 
alone  is  constantly  holden  to  satisfy  the  requi- 
sition. No  particular  form  of  expression  is 
necessary  in  any  contract.  The  customary  im- 
port of  a  word,  by  reason  of  its  appearing  in  a 
particular  place,  and  standing  in  a  certain  re 
lation,  is  considered  a  written  expression  of  in- 
tent quite  as  full  and  effectual  as  if  pains  had 
been  taken  to  throw  it  into  the  most  labored 
periphrase.  It  is  said  the  revisers,  in  their  note, 
refer  to  the  French  law  as  the  basis  of  the  leg- 
islation which  they  recommended  ;  and  that 
the  French  law  requires  more  than  the  drawee's 
name — the  word  "accepted,"  at  least.  That 
may  be  so  ;  but  it  is  enough  for  us  to  see  that 
both  the  terms  and  the  spirit  of  the  Act  may  be 
satisfied  short  of  that  word,  and  more  in  ac- 
cordance with  the  settled  forms  of  commercial 
instruments  in  analogous  cases.  The  whole 
purpose  was  probably  to  obviate  the  inconven- 
iences of  the  old  law,  which  gave  effect  to  a 
parol  acceptance. 

New  trial  denied. 

Cited  in— 13  Barb.,  638 ;  22  Barb.,  625 ;  1  E.  D.  S.,  3 ; 
28  Mich.,  199 ;  21  Am.  Rep.,  518  (129  Mass.,  319) 


*PARKER  v.  BRADLEY  ET  AL.  [*584 

Instrument  in  Fovm  of  Bond — Signed  by  Sure- 
ties and  Not  by  Principal — When  Sureties 
Bound. 

Where,  in  the  body  of  an  instrument,  a  principal 
and  several  sureties  were  named  as  parties,  but  it 
was  signed  only  by  the  latter,  and  there  was  nothing 
in  the  nature  of  it  to  prevent  its  operating  without 


NOTE.— Bond—  Signed  by  sureties  and  not  by  prin- 
cipal— Whether  sureties  hound.  See  Trustees  v. 
Sheik.  10  111.  App.,  51 ;  Cutter  v.  Whittemore,  10 
Mass.,  442;  Adams  v.  Bean,  12  Mass..  139;  Wood  v. 
Washburn,  2  Pick.,  24 ;  Loew  v.  Stocker,  68  Pa.  St., 
226  ;  Haskins  v.  Lombard,  16  Me.,  140;  Dairv.  U.  S., 
(83  U.  S.,  1  Book  XXL,  Law.  ed.) ;  People  v.  Bost- 
wlck,  32  N.  Y.,  445:  Russell  v.  Freer,  56  N.  Y.,  67; 
Woodin  v.  Durfee,  46  Mich.,  424;  Labaugh  v.  Thomp- 
son, 74  Mo..  600;  Keener  v.Crago,  81  Pa.  St..  166. 

Omission  of  seal,  Kelly  v.  McCormick.  28  N.  Y.,  318: 
Board  of  Education  v.  Fonda,  77  N.  Y.,350  :  Tiffany 
v.  Lord,  65  N.  Y.,  310:  Redwood  Co.  Comrs.  v.  Tower, 
28  Minn.,  45. 
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the  signature  of  the  principal,  held  that  the  execu- 
tion must  be  deemed  prfmn  facie  complete. 

Otherwise.  M -ndili .  hud  it  appeared  that  the  sure- 
ties, at  t  h<- time  of  signing,  declared  they  would  not 
be  bound  by  the  instrument  except  in  the  event  of 
its  execution  by  the  principal. 

An  instrument  in  the  form  of  a  bond,  but  not  un- 
der seal,  was  executed  by  several  as  sureties  for 
one  O.,  who  was  not  a  party  to  it,  with  a  recital  and 
condition  as  follows:  r'Whereas  G.  &  P.  have  been 
partners,  and  O.  has  purchased  of  P.  all  his  interest 
in  the  firm,  and  has  agreed  to  pay  off  all  the  debts  of 
the  firm,  etc.:  Now  therefore,  the  condition  of,  etc.. 
is  such,  that  if  the  said  G.  shall  well  and  truly  pay 
off  the  debts,  etc..  and  save  the  said  P.  harmless,  etc.. 
then  the  obligation  to  be  void,  but  otherwise  to  re- 
main in  full  force  and  virtue ;"  held  that  this  being 
a  mere  guaranty  on  the  part  of  the  sureties,  it  was 
void  under  the  Statute  of  Frauds;  inasmuch  as  the 
only  consideration  expressed  for  their  undertaking 
was  a  past  or  executed  one. 

Otherwise,  had  the  instrument  contained  matter 
showing  that  the  consideration  expressed  was  exe- 
cuted at  the  request  of  the  guarantors ;  or,  aembU, 
had  the  instrument  been  under  seal. 

And  If  the  recital  had  been  ambiguous  in  respect 
to  the  nature  of  the  consideration,  the  difficulty 
might  have  been  obviated  by  extrinsic  evidence. 
Semble. 

Citations— 4  Shepl.,  140;  10  Mass..  442;  5  Greenl.,  336; 
4  B.  &  Aid.,  440:  4  Carr.  &  P.,  466;  10  Adol.  &  Ell.,  309; 
11  Pet..  8«;  4  Cr..  219.  221 ;  2  Mill.  (La.).  42,  48. 

A  SSUMPSIT  tried  at  tbe  Oneida  Circuit  in 
J\.  October,  1841,  before  Qridley,  G.  Judge. 
The  action  was  by  Edward  L.  Parker  against 
Bradley  and  five  others  upon  an  instrument  in 
writing  without  seal,  and  bearing  date  Febru- 
ary 15,  1837.  The  instrument  was  as  follows: 
"Know  all  men  by  these  presents,  that  we, 
Addison  R.  Gilmore,  principal,  and  R.  A.  Yoe, 
J.  J.  Bradley,  J.  Manning,  A.  Benedict,  V.  W. 
Smith,  Julius  H.  Clark,  as  sureties,  are  held 
and  firmly  bound  unto  Edward  L.  Parker,  of 
etc.,  in  the  penal  sum  of  $5,000,"  etc.,  in  the 
usual  form  of  a  joint  and  several  bond,  with  a 
recital  and  condition  thus  :  "Whereas,  the 
above  bounden  Addison  R.  Gilmore  and  the 
said  Edward  L.  Parker,  have  been  partners  in 
080*]  business  under  *the  name  and  firm  of 
Parker  and  Gilmore,  in  etc.,  and  the  said  Gil- 
more  has  purchased  of  the  said  Parker  all  his 
interest  in  the  said  firm  and  has  agreed  to  pay 
off  all  the  debts  of  the  said  firm  of  Parker  & 
Gilmore.  Now,  therefore,  the  condition  of  the 
above  obligation  is  such  that  if  the  said  Addi- 
son R.  Gilmore  shall  well  and  truly  pay  off  the 
debts  against  the  said  firm,  and  shall  save  the 
said  Parker  harmless  from  all  damages,  etc., 
for  or  by  reason  of  any  such  debt  or  debts, 
etc.,  then  the  above  obligation  shall  be  void, 
but  otherwise  remain  in  full  force  and  virtue. 

(Signed)  R.  A.  YOE, 

In  the  presence  of  J.  J.  BRADLEY, 

Orville  Earll,  J.  MANNING, 

James  Barney,  A.  BENEDICT, 

V.  W.  SMITH, 
JULIUS  H.  CLARK." 

The  above  instrument  was  signed  and  deliv- 
ered after  Gilmore  and  Parker  had  agreed  to 
dissolve,  and  was  designed  as  a  compliance 
with  one  of  the  stipulations  in  the  contract  of 
dissolution.  Gilmore  testified  that  he  handed 
the  instrument  sued  upon  to  one  of  the  de- 
fendants, staling  to  him  the  terms  of  the  disso- 
lution, but  did  not  request  either  tosign  ;  and 
that  he  (Gilmore)  did  not  see  it  again  until  it 
had  been  executed  by  all  the  defendants. 
Other  testimony  was  given  showing  that  Gil- 
more  had  not  paid  off  the  firm  debts,  but  had 
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suffered  Parker  to  be  sued,  etc..  whereupon  the 
plaintiff  rested.  The  defendants  moved  for  a 
nonsuit  on  the  ground:  1.  That  the  instrument 
in  question  imported  upon  its  face  an  in<  <>m 
plete  execution,  as  Gilmore,  the  principal,  bad 
not  signed  it ;  and  2.  That  it  was  void  under 
tbe  Statute  of  Frauds  ;  inasmuch  as  it  ex- 
pressed no  consideration  except  a  past  or  ex- 
ecuted one.  The  judge  directed  a  nonsuit,  to 
which  the  plaintiff  excepted  ;  and  now  moved 
for  a  new  trial  upon  a  bill  of  exceptions. 

Mr.  C.  P.  Kirkland,  for  plaintiff. 

Mr.  S.  Beard  si  ey,  for  defendants. 

*By  the  Court,  Co  wen,  J.  The  main  [*586 
difficulty  in  this  case  arises  from  the  accidental 
omission  of  the  defendants  to  affix  their  seals 
to  the  instrument  in  question,  which  bears,  in 
other  respects,  the  form  of  a  common  bond 
conditioned  that  Gilmore  should  pay  the  debts 
due  from  a  previous  firm  consisting'of  himself 
and  the  plaintiff.  The  intent  is  entirely  plain, 
and  the  instrument  might  have  been  declared 
on  as  a  promise  that  Gilmore  should  relieve  the 
firm  of  its  debts. 

It  was  drawn  with  the  name  of  Gilmore  in- 
serted in  the  body  as  one  of  the  obligors  ;  and 
he  not  having  signed,  this  is  alleged  as  evinc- 
ing an  incomplete  execution  of  the  instrument 
— an  intent  that  it  should  not  be  considered  as 
executed  till  his  name  was  added.  It  is  entirely 
clear,  however,  that  the  objection  is  by  no 
means  conclusive.  The  other  promisors  might 
all  have  intended  to  be  bound  without  him  ; 
and  there  is  nothing  in  the  form  of  the  instru- 
ment to  prevent  its  having  effect  without  his 
name.  The  circumstances  of  the  case,  as  de- 
rivable from  Gilmore's  evidence,  were  suffi- 
cient to  have  warranted  the  jury,  in  case  the 
question  had  been  submitted  to  them,  in  be- 
lieving that  such  an  effect  was  intended.  In- 
deed, it  has  I  see  been  holden  in  a  late  case 
that  a  signer  cannot  insist  on  a  contrary  intent 
as  qualifying  the  execution,  unless  it  appear  he 
declared  at  the  time  of  signing  that  he  would 
not  be  bound  without  the  signatures  of  others 
named  in  the  bond.  If  he  execute  it  generally 
without  such  declaration,  he  shall  be  holden 
though  he  stand  alone.  flasktns  v.  Lombard.  4 
Shepl..  140.  About  the  same  distinction  had 
been  before  held  in  Cutter  v.  Whittemore,  10 
Mass.,  442,  and  Scott  v.  Whipple,  5  Greenl., 
336  ;  see,  Johnson  v.  Baker,  4  B.  &  Aid.,  440, 
and  Leafv.  Gibbs,  4  Carr.  &  P.,  466.  (Further 
as  to  the  rule  on  this  subject,  with  its  qualifi- 
cations, see  U.  S.  v.  Leffier,  11  Pet.,  86;  Paw- 
ling v.  U.  S.,  4  Cr.,  219,  221;  Police  Jury  v. 
Haw.  2  Mill.  (La.),  42,  48.) 

*But  the  paper  is  a  mere  guaranty  ;  [*587 
and  the  only  consideration  recited  in  the  con- 
dition is,  that  Gilmore  and  the  plaintiff  having 
been  partners,  "  said  Gilmore  has  purchased  of 
the  said  Parker  all  his  interest,"  etc.,  and  "  has 
agreed  to  pay  off  all  the  debts,"  etc.  It  was 
insisted  in  argument  that  though  this  be  the 
mere  expression  of  a  past  consideration,  yet 
there  is  room  to  infer  a  request  from  the  de- 
fendants. If  tbe  recital  were  at  all  ambiguous 
in  this  or  any  other  respect,  the  difficulty 
might,  according  to  the  modern  cases,  be 
cleared  up  by  extrinsic  evidence.  Haigh  v. 
Brooks.  10  Ad.  &  Ell.,  309.  But  I  do  not  see 
that  it  is.  The  instrument  speaks  in  the  perfect 
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tense,  neither  mentioning  any  request,  nor 
presenting  a  case  in  which  we  can  infer  that 
there  was  one  from  these  defendants.  They  do 
not  appear  in  any  way  to  have  had  an  interest 
which  would  have  led  them  to  make  a  request. 
We  were  not  pointed  on  the  argument  to  any 
other  part  of  the  instrument  importing  a  con- 
sideration ;  nor  do  we  see  any. 

We  may  regret  with  counsel  that,  under  the 
circumstances,  with  adequate  funds  in  the 
hands  of  the  defendants  or  some  of  them,  the 
plaintiff  should  fail  for  want  of  a  mere  for- 
mality. But  we  see  no  method  of  relief  con- 
sistently with  the  rules  of  law. 

New  trial  denied. 

Cited  in— 43  N.  Y.,  235 ;  23  Barb.,  540;  9  Bos.,  185. 


RANSOM  &  RANSOM  «.  MACK. 

Negotiable  Paper — Demand  and  Notice — When 
Notice  by  Mail,  Sufficient — Diligence  of  Notary 
— Form  of  Notice — Sufficiency  of— Third  Day 
of  Q-race  a  Holiday — Demand  Should  Be  on 
Day  Next  Preceding. 

Service  of  notice  of  dishonor  cannot  be  made 
through  the  mail,  if  the  party  sought  to  be  charged 
reside  in  the  same  place  where  presentment  or  de- 
mand is  made. 

Otherwise,  if  he  reside  in  another  place  several 
miles  distant,  though  in  the  same  town  ;  provided  it 
appear  that  there  is  a  postofflce  near  his  residence  at 
which  he  usually  receives  his  letters  and  papers,  and 
a  regular  communication  by  mail  between  the  two 
places. 

The  case  of  Ireland  v.  Kip,  10  Johns.,  490,  com- 
mented on  and  explained. 

A  notary,  ignorant  of  the  residence  of  M.,  the 
first  indorser  of  a  note  to  whom  he  was  about  send- 
ing notice  of  dishonor  by  mail,  applied  to  the 
588*]  second  indorser,  *who,  assuming  to  possess 
thp  requisite  information,  designated  the  postoffice 
at  A.  as  the  one  to  which  it  should  be  directed,  and 
it  was  sent  accordingly;  held,  that  though  M.  did 
not  receive  his  letters  and  papers  at  that  office,  his 
residence  moreover  being  nearer  another,  yet  the 
notice  was  sufficient  to  charge  him.  due  diligence 
having  been  exercised  by  the  notary. 

Payment  of  a  bill  or  note  cannot  be  demanded  on 
the  fourth  of  July,  so  as  to  charge  the  drawer  or  in- 
dorser :  but  if  that  be  the  last  day  of  grace,  demand 
should  be  made  on  the  third. 

Though  no  particular  form  of  words  is  necessary 
in  notifying  a  drawer  or  indorser,  the  notice  will  be 
bad  unless  it  import  that  the  bill  or  note  has  been 
dishonored. 

In  general,  questions  arising  upon  the  liability  of 
drawers  and  indorsers,  where  the  facts  are  ascer- 


tained, are  questions  of  law  to  be  settled  by  the 
court. 

Whether  a  written  notice  of  dishonor  is  or  is  not 
sufficient  in  itself,  must  be  determined  by  the  court 
as  matter  of  law. 

Accordingly,  where  notice  to  the  indorser  of  a 
note  was,  that  demand  had  been  made  of  the  maker 
July  4,  and  payment  refused,  though  it  was  proved 
that  a  regular  demand  had  also  been  made  the  day 
previous;  held,  that  the  notice  was  insufficient,  and 
that  the  circuit  judge  erred  in  submitting  the  case 
to  the  jury  upon  the  question  whether  the  indorser 
had  or  had  not  been  misled  by  it. 

The  case  of  the  Ontario  Bank  v.  Petrie,  3  Wend., 
456,  and  other  kindred  decisions  holding  that  the  op- 
eration of  a  notice  of  dishonor,  defective  in  its 
frame,  may  depend  upon  whether  the  party  has  in 
point  of  fact  been  misled  by  it,  have  been  overruled. 

Citations— 10  Johns.,  490;  11  Johns.,  231 ;  20  Johns., 
372;  6  Mart.  (La.),  N.  8.,  506 ;  5  Id.,  137.  359;  1  Conn., 
329;  3  Conn.,  489;  1  Pet.,  578;  21  Wend.,  10,  643;  4 
Wend.,  566 ;  3  Wend.,  456 ;  23  Wend.,  620.  670;  2  Pet., 
543;  3  Kent,  Com.,  108,  4th  ed.:  Chit.,  Bills.  501,  ed. 
1839 ;  4  Barn.  &  C.,  339 ;  1  Bing.,  N.  C..  194 ;  2  Perry  & 
D..  278 ;  2  Johns.  Cas.,  337 ;  9  Wend.,  279 ;  12  Mass.,  6 ; 
25  Wend.,  277 ;  11  Wh.,  431 ;  9  Pet.,  33;  Dowl.  &  R., 
N.  P.,  3. 

DEBT,  tried  before  Gridley,  C.  Judge,  at  the 
Jefferson  Circuit  in  June,  1841.  The  ac- 
tion was  against  the  defendant,  as  first  indors- 
er of  a  promissory  note  in  the  following 
words :  "  Sacketts  Harbor,  April  1,  1840. 
Three  months  after  date,  1  promise  to  pay  to 
the  order  of  John  H.  Mack,  at  the  Sacketts 
Harbor  Bank,  two  hundred  and  fifty  dollars, 
for  value  rec'd.  Signed — W.  C.  Mack."  In- 
dorsed— JohnH.  Mack  (the  defendant),  and  R. 
S.  Robbins.  Henry  Church,  the  bank  notary, 
testified  that  he  demanded  payment  at  the  bank 
on  the  third  of  July,  and  on  the  same  da}"  put 
a  notice  in  the  postoffice  at  Sacketts  Harbor, 
directed  to  the  defendant  at  North  Adams, 
stating,  among  other  things,  that  payment  of 
the  note  had  been  that  day  demanded.  Being 
told  by  the  cashier  that  it  was  the  custom  of 
the  bank  to  protest  notes  July  4,  the  notary 
again  demanded  payment  on  the  fourth,  and 
then  went  to  the  Sacketts  Harbor  postoffice  and 
*took  out  the  notice  he  had  given  on  [*589 
the  third,  altered  the  date  to  July  4,  and  again 
deposited  it  in  the  postoffice.  The  notary  also 
gave  notice  to  Robbins,  the  second  indorser. 
The  notary,  not  knowing  where  the  defendant 
resided,  inquired  of  Robbins,  the  second  in- 
dorser, where  the  notice  of  protest  for  the  de- 
fendant should  be  sent,  and  Robbins  directed 
him  to  send  it  to  North  Adams  postoffice — say- 


NOTE.— ^.s  to  when  notice  should  be  personal  and 
when  by  mail,  see  Smedes  v.Bank  of  Utica,  20  Johns., 
372  note. 

As  to  what  constitutes  due  diligence,  see  Stewart 
v.  Eden,  2  Cai.,  121  note. 

Demand— Last  day  of  grace  on  a  holiday.  See  Jack- 
son v.  Richards.  2  Cai.,  343  note. 

What  notice  must  contain.  Reedy  v.  Seixas,  2 
Johns.  Cas.,  337  note;  Remer  v.  Downer,  25  Wend., 
277  note. 

Defective  notice— Time  of  demand  wrongly  stated— 
Not  good  even  if  party  not  misled.  Etting  v.  Schuyl- 
kill  Bank,  2  Pa.  St.,  &r)5;  Townsend  v.  Lorain  Bank, 
2  O.  St.,  345;  Routh  v.  Robertson,  11  8.  &  M.,362.  See 
Reynolds  v.  Appleman,  41  Md.,  615. 

Contra,  Crocker  v.  Getchell,  23  Me.,  392 :  2  Daniel, 
Neg.  Inst.  Sec.,  984 ;  Journey  v.  Pierce,  2  Houst.,  176. 

What  parties  regarded  as  living  in  someplace  so  as 
to  render  personal  notice  necessary— Conflict  of  au- 
thority. All  persons  who  receive  their  mail  through 
the  same  post-office  are  to  be  regarded  as  of  the 
same  place  for  the  purposes  of  notice.  The  post- 
office  is  not  a  place  of  deposit  of  notice  of  protest, 
except  for  transmission  to  some  other  office.  Shel- 
burne,  etc.  Bank  v.  Townsley,  102  Mass.,  177 ;  Ran- 
som v.  Mack,  supra;  Forbes  v.Omaha  Nat'l  Bank,  10 
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Neb.,  338  ;  La.  St.  Bank  v.  Rowell,  6  Mart.,  506 ;  Pat- 
rick v.  Beagley,  6  How.  (Miss.),  609. 

On  the  other  hand  numerous  authorities  hold  that 
the  mere  fact  that  the  parties  receive  their  mail  at 
the  same  office  does  not  entitle  the  party,  to  be 
charged,  to  personal  notice  where  he  has  no  reg- 
ular place  of  business  within  the  city  or  town  and 
lives  some  distance  into  the  country.  Bank  of  Col- 
umbia v.  Lawrence,  1  Pet.,  578  (26  TJ.  S.,  Book  VII., 
Law.  ed.):  Bell  v.  State  Bank,  7  Blackf ..  457  :  Jones 
v.  Lewis,  8  Watts  &  S.,  14 ;  Gist  v.  Lybrand,  3  Ohio, 
307  :  Carson  v.  Bank,  4  Ala.,  148. 

The  rule  first  stated  seems  technical  and  incon- 
venient: but  on  the  other  hand  there  might  be  more 
difficulty  in  the  application  of  the  latter.  In  Bar- 
rett v.  Evans,  28  Mo.,  323,  corporation  limits  were 
suggested  as  the  limits  within  which  personal  no- 
tice was  required. 

As  to  effect  of  custom,  see  Carolina  Bank  v.  Wal- 
lace, 13  S.  C..  347. 

To  what  office  notice  by  mail  may  be  directed.  Bank 
of  Geneva  v.  Hewlett,  4  Wend.,  328  note ;  Lowery  v. 
Scott,  24  Wend..  358  note. 

Time  for  giving  notice,  see  Bryden  v.  Bryden,  11 
Johns.,  187  note. 
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ing  that  was  the  office  where  the  defendant  got 
his  letters  and  papers  ;  and  the  notice  was  so 
directed. 

The  bank  is  in  the  Village  of  Sacketts  Har- 
bor, which  is  in  the  Town  of  Houndsfleld. 
The  defendant  lived  in  that  town,  at  the  dis 
tance  of  seven  miles  from  the  Village  of  Sack- 
etts Harbor.  There  was  but  one  postofflce  in 
the  town,  and  that  was  at  Sacketts  Harbor. 
The  North  Adams  postofflce  was  in  the  Town 
of  Adams,  five  miles  from  Sacketts  Harbor, 
and  three  and  a  half  miles  from  the  defendaut, 
and  he  did  not  receive  his  letters  and  papers  at 
that  office.  They  were  received  at  the  Ap- 
pling  postofflce,  which  was  also  in  the  Town  of 
Adams,  distant  eight  and  a  half  miles  from 
Sacketts  Harbor,  and  one  mile  and  a  half  from 
the  defendant. 

It  was  objected,  first,  that  the  notice  was  of 
a  demand  July  4,  when  a  demand  could  not 
properly  be  made;  and  second,  that  as  the  de- 
fendant lived  in  the  same  town,  the  notice 
should  have  been  served  personally;  but  if  it 
could  be  sent  by  mail,  it  was  misdirected.  The 
judge  decided  that,  under  the  circumstances 
of  this  case,  personal  service  of  the  notice  was 
not  necessary,  and  that  it  might  be  served 
through  the  postofflce.  The  question,  then, 
was,  whether  there  had  been  due  diligence  in 
ascertaining  where  to  direct  the  notice;  and 
upon  that  question  the  judge  expressed  his 
opinion  to  the  jury,  that  inquiring  of  the  sec- 
ond indorser,  who  professed  to  know,  and 
who  was  interested  iu  giving  correct  informa- 
tion, was  due  diligence.  As  to  the  first  ob 
jection,  the  judge  left  it  to  the  jury  to  say 
whether  the  defendant  had  been  misled  by  the 
notice  which  stated  a  demand  on  the  fourth, 
when  it  should  have  been  the  third;  and  he  in- 
59O*J  structed*  the  jury  that  the  notice  was 
sufficient  if  the  defendant  had  not  been  mis- 
led. The  jury  found  a  verdict  for  the  plaint- 
iffs, and  the  defendant  now  moved  for  a  new 
trial  on  a  case. 

Mr.  M.  T.  Reynolds,  for  defendant. 

Mr.  C.  P.  Kirkland,  for  plaintiffs. 

By  the  Court,  Bronson  J.  Three  questions 
are  presented  for  our  consideration:  1.  Was 
this  a  case  where  notice  might  be  well  served 
by  mail?  2.  Was  the  indorser  discharged  in 
consequence  of  the  misdirection  of  the  notice 
to  the  North  Adams,  instead  of  the  Appling 
postoffice?  and  3.  Was  the  judge  right  upon 
the  question  growing  out  of  the  form  of  the 
notice. 

The  rule  formerly  was,  that  notice  of  the 
dishonor  of  a  bill  or  note  must  be  served  per- 
sonally on  the  drawer  or  indorser,  or  be  left  at 
his  dwelling  house  or  place  of  business;  and 
that  rule  still  prevails  in  this  country  when  the 
party  to  be  charged  resides  in  the  same  place 
where  the  presentment  or  demand  is  made. 
Ireland  v.  Kip,  10  Johns.,  490;  and  11  Id.,  231; 
Smedes  v.  Bk.,  20  Id.,  372  ;  Louisiana  Stale 
Bank  v.  Rowell,  6  Mart.  (La.),  N.  8.,  506;  La- 
porte  v.  Landry,  5  Id.,  359;  Clay  v  Oakley,  Id., 
187;  Shepard  v.  HaU,  1  Conn.,  829;  see  also, 
Hartford  Bank  v.  Stedman,  3  /d.,489;  Bk.  v. 
Lawrence,  1  Pet.,  578.  But  where  the  drawer 
or  indorser  resides  in  a  different  place  from 
that  in  which  the  presentment  or  demand  is 
made,  the  old  rule,  which  required  personal 
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service,  has  been  relaxed,  and  it  is  now  well 
settled  that  notice  may  be  sent  by  mail.  The 
only  difficulty  arises  from  the  fact  that  the  de- 
fendant resided  in  the  same  town,  though  at 
the  distance  of  seven  miles  from  the  Dank 
where  the  note  was  made  payable.  In  Ireland 
v.  Kip,  the  indorser  resided  at  Kip's  Bay,  with- 
in the  corporate  limits  of  the  City  of  N.  Y. 
where  the  demand  was  made,  but  at  the  dis- 
tance of  three  *and  a  half  miles  from  [*59 1 
the  N.  Y.  postofflce,  where  he  received  his  let- 
ters. There  was  no  postofflce  at  Kip's  Bay,  and 
notice  left  at  the  city  postoffice  was  held  not  to 
be  sufficient.  The  service  should  have  been  per- 
sonal, or  by  leaving  the  notice  at  the  indorser's 
dwelling  house  or  place  of  business.  The  rule 
laid  down  in  that  case  has  never  been  and 
should  not  be  applied,  without  some  qualifica- 
tion, to  our  large  country  towns,  which  often 
have  more  than  one  postoffice,  or  where,  if 
they  have  but  one,  a  portion  of  the  inhabit- 
ants live  so  far  from  it  that  they  usually  re- 
ceive their  letters  and  papers  through  a  neigh- 
boring office  in  another  town.  Notice  may,  I 
think,  always  be  sent  through  the  postofflce, 
wherever  there  is  a  regular  communication  by 
mail  between  the  place  of  presentment  or  de- 
mand, and  the  office  where  the  person  to  be 
charged  usually  receives  his  letters  and  papers. 
In  Ireland  v.  Kip,  the  notice  was  not  left  in 
the  N.  Y.  office  to  be  transmitted  by  post  to 
another  office,  but  to  remain  there  until  called 
for;  and  such  was  also  the  case  in  all  the  other 
instances  where  that  mode  of  service  has  been 
held  to  be  insufficient.  In  Laporte  v.  Landry, 
it  was  said  by  Martin,  J.,  that  the  postofflce 
was  not  a  legal  place  of  deposit  for  notices; 
but  that  service  in  that  mode  was  sufficient 
"  where  notice  may  be  conveyed  by  mail." 
And  in  Bk.  v.  Rowell,  the  rule  was  laid  down 
by  Porter,  J.,  that  mail  service  is  good  "when 
the  indorsers  live  at  such  a  distance  that  their 
residence  is  nearer  another  postoffice  than  that 
where  the  holder  lives."  The  coiporate  limits 
of  our  cities  and  towns  have,  I  think,  less  to 
do  with  this  question  than  the  mail  arrange- 
ments of  the  General  Government,  and  the  bus- 
iness relations  of  our  citizens.  Whether  mail 
service  is  good  or  not,  does  not  depend  upon 
the  inquiry  whether  the  person  to  be  charged 
resides  within  the  same  legal  district;  but  upon 
the  question  whether  the  notice  may  be  trans- 
mitted by  mail  from  the  place  of  presentment 
or  demand  to  another  postofflce  where  the 
drawer  or  indorser  usually  receives  his  letters 
and  papers.  In  this  case,  although  the  defend- 
ant lived  in  *the  same  town  where  the  [*592 
demand  was  made,  and  there  was  but  one  post- 
offlce in  that  town;  yet  as  he  lived  remote 
from  the  Sacketts  Harbor  office,  and  there  was 
another  office  in  bis  vicinity  to  which  he  usu- 
ally resorted  for  letters  and  papers,  there  can, 
I  think,  be  no  doubt  that  notice  might  have 
been  well  served  by  mail. 

The  next  inquiry  is,  whether  the  defendant 
was  discharged  in  consequence  of  the  misdi- 
rection of  the  notice.  It  was  sent  to  the  North 
Adams,  when  it  should  have  been  sent  to  the 
Appling  office.  The  defendant's  place  of  res- 
idence not  being  known,  the  notary  made  in- 
quiry of  Robbins,  the  second  indorser,  who 
professed  to  be  able  to  give  the  necessary  in- 
formation, and  was  interested  to  speak  truly. 
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The  answer  of  Robbins  was,  that  the  notice 
should  be  sent  to  North  Adams,  that  being  the 
office  where  the  defendant  got  his  letters  and 
papers.  Although  Robbins  was  mistaken,  the 
notary  was  well  warranted  in  acting  upon  in- 
formation thus  obtained,  without  pushing  his 
Inquiries  further.  There  was  due  diligence, 
and  that  is  enough.  Bk.  v.  Bender,  21  Wend., 
'643.  That  case  was  affirmed  on  error  brought 
in  June,  1841.  Drawers  and  indorsers  can 
•easily  prevent  mistakes  of  this  kind, by  writing 
under  their  names  their  place  of  residence  or 
the  place  where  they  desire  notice  should  be  sent 
in  case  the  bill  or  note  is  protested. 

The  remaining  question  relates  to  the  time 
of  demand  and  the  form  of  the  notice.  As  the 
last  of  the  usual  days  of  grace  fell  on  July  4, 
which  is  a  public  holiday,  Uie  only  available  de- 
mand of  payment  was  that  made  on  the  third 
day  of  that  month.  Cnyler  v.  Stevens,  4  Wend., 
•566.  The  notice  to  the  defendant,  as  it  was 
finally  deposited  in  the  postoffice,  was  dated 
July  4,  and  stated,  among  other  things,  that 
payment  of  the  note  had  been  that  day  de- 
manded. The  circuit  judge  thought  this  was 
notice  that  the  indorser  was  discharged,  but 
under  a  decision  of  this  court  he  felt  bound  to 
submit  it  to  the  jury  as  a  question  of  fact  to 
say  whether  the  defendant  had  been  misled; 
And  he  accordingly  instructed  the  jury  that 
593*]  the  *notice  was  sufficient  if  thedefend- 
-ant  had  not  been  misled.  The  case  of  Bk.  v. 
Petrie,  3  Wend.,  456,  is,  undoubtedly,  the  one 
to  which  the  learned  judge  alluded;  and  it 
•must  be  admitted  that  it  is  in  point.  In  that 
•case,  the  bill  fell  due  and  payment  was  de- 
manded August  30.  The  notice  to  the  in- 
•dorser  was  dated  the  same  day,  and  stated  that 
the  bill  was  last  evening  protested  for  nonpay- 
ment. It  was  left  to  the  jury  to  say,  whether 
the  indorser  had  been  misled  by  the  notice.and 
A  verdict  having  been  found  against  him,  a 
new  trial  was  denied.  The  only  difference  be- 
tween that  case  and  this  is,  that  there  the  notice 
stated  the  protest  to  have  been  made  one  day 
too  soon;  and  here  the  notice  states  the  de- 
mand to  have  been  made  one  day  too  late.  In 
either  case,  if  the  protest  or  demand  had,  in 
fact,  been  made  at  the  time  mentioned  in  the 
notice,  the  indorser  would  have  been  dis 
•charged;  and,  as  an  original  question,  I  think 
he  was  discharged.  Assuming  as  we  must 
that  he  knew  the  law  when  he  read  the  notice, 
he  had  a  right  to  say:  "  The  presentment  was 
not  made  at  the  proper  time,  and  I  am,  conse 
quently,  under  no  liability  to  the  holder.  I 
am  not  legally  called  upon  to  take  up  the  pa- 
per, and  need  not  trouble  myself  about  looking 
to  the  prior  parties  for  an  indemnity."  But,  not- 
withstanding my  own  opinion,  I  should  feel 
bound  to  follow  the  case  of  the  Bk.  v.  Petrie, 
if  it  had  not  been  shaken  by  the  recent  dccis 
ion  of  the  Court  for  the  Correction  of  Errors 
in  Remer  v.  Downer,  23  Wend.,  620.  That 
case  has  rendered  it  necessary  to  consider  this 
question  upon  principle. 

No  particular  form  of  words  is  necessary 
in  giving  notice  to  the  drawer  or  indorser.  It 
is  sufficient  if  he  is  informed  that  the  bill  or 
note  has  been  dishonored,  and  that  the  holder 
looks  to  him  for  payment.  Indeed,  it  does  not 
seem  necessary  to  inform  the  drawer  or  in- 
dorser that  he  is  looked  to  for  payment;  for 
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he  can  understand  nothing  less  than  that,  from 
the  fact  that  the  holder  gives  him  notice  that 
the  paper  has  been  dishonored.  Bk.  v.  Carneal, 
2 Pet. ,  543;  3 *Kent,  Com. ,  108, 4th ed. ;  [*594 
Chit.,  Bills,  501,  ed.  of  1839.  But  notice  that 
the  bill  or  note  has  been  dishonored,  is  indis- 
pensable. In  Hartley  v.  Case,  4  Barn.  &  C., 
339,  the  holder  wrote  to  the  drawer  on  the  day 
the  bill  fell  due,  calling  on  him  for  payment, 
and  threatening  legal  proceedings  if  he  omitted 
to  take  up  the  bill.  The  Court  of  K.  B.  held 
the  notice  insufficient,  because  it  did  not  in- 
form the  drawer  that  payment  of  the  bill  had 
been  refused  by  the  acceptor.  This  question 
was  also  decided  the  same  way  by  the  House  of 
Lords,  after  having  been  carried  through  all 
the  other  courts,  in  Solarte  v.  Palmer,  7  liing. 
N.  C.,  194;  and  the  plaintiff  in  error  was  ad- 
judged to  pay  about  $1,600  costs,  on  the  ground 
that  the  case  was  too  clear  for  an  appeal.  And 
see,  Strange  v.  Price,  2  Perry  &  D.,  278.  In 
the  case  at  bar,  the  notice  was  more  defective 
than  though  it  had  wholly  omitted  to  state  a 
presentment  at  the  bank  where  the  note  was 
made  payable;  for  although  the  defendant  was 
informed  that  a  demand  had  been  made,  he 
was  also  informed  that  it  was  made  on  the 
wrong  day.  If  the  notice  had  been  that  the 
note  was  duly  presented,  or  if  nothing  had 
been  said  about  presentment,  the  defendant 
might  have  inferred  that  a  demand  had  been 
made  at  a  proper  time.  But  he  was  told  that 
the  holder  relied  on  a  demand  which  was  ut- 
terly void;  and  instead  of  taking  up  the  note 
and  looking  to  the  maker,  he  had  a  right  to 
consider  himself  discharged. 

There  have  been  several  cases  where,  upon 
'a  misdescription  of  the  bill  or  note  in  the  no- 
tice, it  has  been  left  to  the  jury  to  pass  upon 
the  question  of  identity,  and  say  whether  the 
drawer  or  indorser  had  been  misled.  Reedy  v. 
Seixas,  2  Johns.  Cas..  337;  Bk.  of  Rochester  v. 
Gould,  9  Wend.,  279;  Smith  v.  Whiting,  12 
Mass.,  6.  These  cases  were  followed  by  this 
court  on  one  branch  of  the  case  of  Downer  v. 
Remer,  21  Wend  ,  10.  But  the  reversal  of  that 
judgment  by  the  Court  of  Errors  has  greatly 
shaken,  if  it  has  not  absolutely  overturned 
those  decisions.  The  court  seems  to  have  pro- 
ceeded upon  the  ground,  that  the  sufficiency 
of  the  notice  was  a  question  of  law,  about 
which  the  jury  had  nothing  to  say.  23  Wend., 
620.  It  appears,  *however,  that  such  [*59f> 
was  not  the  opinion  of  all  the  members  of 
court,  as  will  be  seen  by  a  post  mortem  exam- 
ination of  that  case  which  may  be  found  in  25 
Wend.,  277.  Still  I  think  it  most  safe  to  con- 
clude that  a  majority  of  the  members  acted 
upon  the  opinion  of  the  Chancellor,  which  was 
delivered  at  the  time  the  decision  was  made. 

Most  of  the  questions  which  can  arise  upon 
the  liability  of  drawers  and  indorsers,  where 
all  the  facts  are  ascertained,  have  been  held 
to  be  questions  of  law  to  be  settled  by  the 
court.  This  has  been  thought  necessary  for 
the  purpose  of  having  fixed  and  uniform  rules 
of  decision  in  relation  to  these  commercial 
transactions.  If  such  questions  are  to  be  sub- 
mitted to  a  jury,  a  party  may  be  discharged 
to-day  and  be  made  liable  to-morrow  upon  the 
very  same  state  of  facts.  The  cases  which 
have  been  mentioned  are  the  only  ones  I  have 
met  with  where  it  has  been  left  to  the  jury  to 
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pass  upon  the  sufficiency  of  a  written  notice, 
and  say  whether  the  drawer  or  indorser  had 
been  misled.  There  are  other  cases  where  the 
like  question  has  been  disposed  of  by  the  court 
as  a  question  of  law.  Mills  v.  Bk.,  11  Wh.. 
481;  Bk.  v.  Swann,  9  Pet..  38;  Beauchamp  v. 
Ca*h,  Dowl.  &  Ry.  N.  P.  Cas.,  8.  And  since 
the  decision  of  the  Court  of  Errors  in  Remer 
v.  Downer,  it  must,  I  think,  be  regarded  as  a 
settled  question,  that  the  sufficiency  of  the  no- 
tice should  be  determined  by  the  court,  where 
there  is  no  dispute  about  the  facts  upon  which 
the  question  turns. 

If  it  should  not  be  left  to  the  jury  to  de 
termine  whether  the  indorser  has  been  misled 
by  a  misdescription  of  the  note,  then  most 
clearly  it  should  not  be  left  to  them  to  say 
whether  the  indorser  had  been  well  charged 
by  a  notice  which  informed  him  that  the  de 
mand  had  been  made  on  the  wrong  day.  That 
was  a  mere  question  of  law,  without  any  ad- 
mixture of  matter  of  fact  for  the  consideration 
of  the  jury.  The  case  of  the  Bk.  v.  Petrie  can- 
not be  supported,  and  the  verdict  must,  conse 
quently,  be  set  aside. 

New  trial  granted. 

Notice  of  protest— Diligence  necessary  in  ascertain- 
ing residence  of  indorser.  Explained— 2  Sandf .,  177. 

Cited  in-3  Hill,  522;  51  N.  Y.,  93;  21  Iiid.,  64;  17 
Kan..  597. 

Public  holiday— Demand  must  he  made  on  day  pre- 
vious. Overruled— 9  Abb.  Pr.,  425. 

Cited  in-  4  Hill,  132 ;  44  Barb.,  315 ;  9  Abb.  Pr.,  423. 

Service  by  mail— When  proper— Sufficiency  of. 
Cited  in-5  Hill.  241 ;  5  Denio,  338;  7  N.  Y.,  271 : 13  N. 
Y..  551,  554 ;  20  N.  Y.,  410 :  34  N.  Y.,  130 ;  3»  N.  Y..  194 ; 
6  Trans.  App.,  165 ;  16  Barb.,  13 :  2  T.  &  C.,  122 ;  9  How. 
Pr.,  224 ;  55  How.  Pr.,  157 ;  4  Sandf..  96 ;  4  Duer,  233 : 
6  Duer.  494:  7  Bos.,  479;  9  Bos.,  307:  2  Hilt.,  83;  6 
Daly,  560 ;  3  Leg.  Obs.,  33 ;  4  Allen,  352 ;  40  Am.  Dec.,' 
273 ;  3  Am.  Rep.,  449 ;  102  Mass.,  182 ;  35  Am.  Rep., 
483 ;  10  Neb.,  343. 

Notice— Sufficiency  of  a  question  of  law.  Cited  in— 
4  Denio,  164 :  5  Barb.,  491 ;  31  How.  Pr.,  257 ;  2  Sandf., 
179 ;  9  Bos.,  389 ;  7  Leg.  Obs..  248. 
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THE  FIRST  JUDGE  OF  LIVINGSTON. 

Apprenticeship — Indentures — Certificate  of  Con- 
sent of  Father. 

Since  the  Revised  Statutes,  the  person  who  is  to 
consent  to  the  binding  of  an  apprentice,  must  do  so 
by  a  certificate  at  the  end  of  or  indorsed  upon  the 
indentures;  and  his  mere  signature  to  the  latter, 
though  they  express  his  consent,  will  not  answer. 

No  form  of  words  is  necessary  in  the  certificate ; 
but  it  will  be  deemed  sufficient  if  it  fairly  import 
the  requisite  consent. 

Accordingly,  where,  in  the  body  of  an  appren- 
tice's indentures,  it  was  stated  that  his  father  hud 
consented,  etc.,  who  together  with  the  son  and  mas- 
ter joined  in  executing  the  same,  and  then  fol- 
lowed an  agreement  subscribed  by  the  father,  that 
his  son  should  in  all  things  well  and  truly  observe 
and  keep  the  indentures ;  held,  a  sufficient  compli- 
ance with  the  statute,  and  a  valid  binding  of  the 
apprentice. 

Citations— 2  R.  L.,  135,  sec.  2 ;  2  R.  S.,  154,  sec.  3 ; 
6  Cow.,  170. 

A  PPRENTICES.  By  indenture,  dated  De- 
li cember  1,  1836,  it  was  witnessed,  "that 
John  Plane,  son  of  Perling  Plane,  aged  14  years 
the  first  day  of  March  last  past,  with  the  con 
sent  of  Perling  Plane,  his  father,  and  of  bis 
own  free  will,  hath  placed  and  bound  himself 
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apprentice  to  Henry  P.  North,  to  learn  a  cer- 
tain trade,  and  to  serve  until  be  should  be  21 
years  old."  The  indenture  contained  the  usual 
provisions,  and  was  signed  by  the  apprentice, 
his  father  and  North.  Then  followed  a  stipu- 
lation in  these  words:  "And  for  the  faithful 
performance  and  observance  of  the  said  ap- 
prentice of  the  matters  and  things  by  him  to- 
be  observed  and  performed  as  aforesaid,  the 
said  Perling  Plane,  the  father  of  the  said  ap- 
prentice, doth  hereby  bind  himself  to  the  said 
Henry  P.  North,  that  the  said  apprentice  shall 
in  all  tilings  well  and  truly  keep  and  observe 
this  indenture.  (Signed)  Perling  Plane." 

The  apprentice  having  refused  to  serve  bis- 
master  according  to  the  indenture,  was,  No- 
vember 16,  1840,  brought  before  a  justice  of 
the  peace  by  warrant;  and  he  still  persisting 
in  such  refusal,  was  committed  to  the  common 
jail  of  the  County  of  Livingston,  in  pursuance 
of  2  R.  S. ,  159.  sec.  29.  December  4  following 
the  apprentice  sued  out  a  writ  of  habeas  corpus, 
returnable  "before  William  H.  Smith,  [*59T 
first  judge  of  Livingston  Co.;  and  the  judge, 
on  the  llth  day  of  that  month,  made  an  order 
discharging  the  apprentice  from  imprisonment, 
on  the  ground  that  the  indenture  was  not  in 
accordance  with  the  statute  concerning  ap- 
prentices and  servants,  and  was  not  valid  as. 
against  the  apprentice. 

The  proceedings  before  the  judge  were  re- 
moved into  this  court  by  certtorari,  and  the 
only  question  was.  whether  the  father  had  prop- 
erly signified  his  consent  to  the  binding.  2  R. 
S.,  154.  sees.  1-3. 

Mr.  Willis  Hall,  for  the  relator. 

Mr.  M.  T.  Reynolds,  for  the  apprentice. 

By  the  Court,  Bronson,  J.  It  was  formerly 
necessary  that  the  consent  of  the  father,  or 
other  proper  person,  to  the  binding,  should  be 
expressed  in  the  indenture,  and  that  he  should 
seal  and  sign  the  same.  2  R.  L.,  135,  sec.  2. 
When  the  father  went  beyond  the  expression 
of  his  consent, and  covenanted  for  performance 
on  the  part  of  the  apprentice, he  was  held  liable 
for  a  breach  of  the  indenture  by  the  appren- 
tice. Bull  v.  Follett,  5  Cow .,  170.  It  seems  to- 
have  been  supposed  by  one  of  the  subsequent 
revisors  of  the  laws,  that  the  guardian  was  in 
that  case  held  liable  when  he  only  intended  to 
signify  his  consent  to  the  binding ;  and  it  is 
now  provided,  that  "Such  consent  shall  be  sig- 
nified in  writing,  by  the  person  entitled  to  give 
the  same,  by  a  certificate  at  the  end  of  or  in- 
dorsed upon  the  indentures,  and  not  otherwise." 
2  R.  S.,  154.  sec.  8.  The  Legislature  evidently 
intended  to  alter  the  law  on  this  subject ;  and 
the  consent  of  the  father  expressed  in  the  body 
of  this  indenture,  and  manifested  by  his  sign- 
ing the  instrument,  was  not  sufficient.  But  it 
did  no  barm.  It  could  not  render  it  improper 
for  the  father  to  add  or  indorse  his  consent  in 
the  form  prescribed  by  thestatute;  and  that  he 
has  done.  His  consent  was  "signified  in  writ- 
ing, by  a  certificate  at  the  end  of  the  indent- 
ures." True,  he  has  not  *in  that  [*5J>8 
writing  said,  in  terms,  "I  consent;"  but  he  has 
used  words  which  are  fully  equivalent.  After 
declaring  his  "consent"  in  the  body  of  the  in- 
denture, he  adds,  "at  the  end"  an  express  cove- 
nant that  the  apprentice  "shall  in  all  things 
well  and  truly  keep  and  observe  this  indent- 
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ure."    I  cannot  entertain  a  doubt  that  there 
has  been  a  f  ull  compliance  with  the  statute.and 
that  the  indentures  are  valid. 
Proceedings  reversed. 


PATTERSON  ET  AL.  v.  PARKER. 

Practice — Holding  Defendant  to  Bail — Discontin- 
uance before  Justice  on  Plea  of  Title — Bond — 
Action  on — Return  upon  Capias — Commence- 
ment of  Suit — What  is  Neglect  of  Sheriff — 
Pleading. 

A  capias  ad  respondendtm  in  a  plea  of  trespass  gen- 
erally, without  indicating1  the  character  of  the  tres- 
pass, will  not  authorize  the  sheriff  to  hold  the  defend- 
ant to  bail. 

Where  a  suit  was  discontinued  before  a  justice  on 
a' plea  of  title  being  interposed  accompanied  by  a 
bond,  pursuant  to  the  statute,  and  the  plaintiff  sued 
out  a  capias  in  the  C.  P.  within  the  time  limited  for 
that  purpose :  held,  not  a  defense  to  an  action  on 
the  bond,  that  the  capias  contained  no  ac  etiam  or 
other  clause  specifying1  the  ground  of  action,  but 
was  in  trespass  generally. 

A  return  indorsed  upon  a  capias  ad  respondendum, 
thus :  "  Non  est,  C.  P.  Sheriff,"  etc.,  is  good ;  and  this 
though  there  be  more  than  one  defendant. 

The  delivery  of  a  capias  in  the  0.  P.  to  a  sheriff, 
with  afoona./ide  intent  of  having  it  served,  is  a  suitt- 
cient  commencement  of  a  suit  to  answer  the  re- 
quirement of  a  bond  given  before  a  justice  on  inter- 
posing a  plea  of  title;  and,  whether  the  capias  be 
served  or  not,  the  defendant  must  appear  and  put 
in  special  bail  within  the  time  limited,  or  the  bond 
may  be  prosecuted. 

The  neglect  of  the  sheriff  in  not  serving  the  capias, 
however  gross,  will  be  no  defense  to  an  action  on 
the  bond,  unless  it  be  shown  that  his  conduct  was 
influenced  by  the  plaintiff. 

In  debt  on  such  bond,  the  plaintiff  must  assign  the 
specific  breaches  pursuant  to  2  R.  S..  378,  sees.  5,  6, 
and  have  his  damages  assessed  accordingly. 

Otherwise,  in  debt  on  a  recognizance  to  the  people, 
taken  in  a  similar  case,  previous  to  the  Revised  Stat- 
utes. 

Citations— 2  R.  S.,  236,  sec.  59;  237,  sec.  60:  348.  sees. 
6,  7 ;  378,  sees.  5,  6 ;  485,  sec.  29 ;  10  Wend.,  668 :  11 
Johns.,  472;  1  R.  S.,  390,  sec.  7;  Laws,  1824,  p.  283.  sec. 
9;  7  Wend.,  345 ;  11  Wend..  27. 

TERROR  to  the  Mayor's  Court  of  the  City  of 
-LJ  Buffalo.  Parker  sued  Patterson  and  others 
in  the  court  below,  and  declared  in  debt  on 
bond,  dated  May  25th,  1839,  in  the  penal  sum 
of  $100.  The  bond,  after  reciting  that  the 
plaintiff  had  brought  an  action  before  a  jus- 
599*]  tice  against  the  defendants,  *Patter- 
son  &  Ross,  in  which  they  had  pleaded  that 
the  title  to  land  would  come  in  question,  was 
conditioned  that  if  the  plaintiff  should  com- 
mence a  suit  in  the  Erie  C.  P.  witbin  thirty 
days,  for  the  same  cause  of  action,  then, if  Pat- 
terson and  Ross  should  appear  and  put  in 
special  bail  in  that  court  within  twenty  days 
after  the  return  of  process  in  that  suit, the  bond 
should  be  void.  The  plaintiff  set  out  the  con- 
dition of  the  bond  in  the  declaration  and  as- 
signed breaches,  in  which  he  averred  the  issu- 
ing of  a  capias  tested  the  first  Monday  of  June, 
1839,  returnable  on  the  first  Monday  of  October 
following,  which  was  delivered  to  the  sheriff 
June24,and  was  afterwards  returned;  and  that 
Patterson  and  Ross  did  not  appear  and  put  in 
special  bail.  The  plaintiff  then  stated  his  dam- 
ages specially.  The  defendants  pleaded  non 
estfactum,  and  gave  notice  of  special  matter. 


NOTE.— Commencement  of  suit— What  constitutes. 
Lowry  v.  Lawrence,  1  Cai.,  69  note. 
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On  the  trial,  the  plaintiff  proved  the  execution 
of  the  bond,  and  then  rested,  claiming  to  re- 
cover $100,  the  penalty  of  the  bond.  The  de- 
fendants objected  that  the  plaintiff  must  prove 
and  have  his  damages  assessed  under  the 
breaches  assigned  in  the  declaration.  The  re- 
corder decided  that,  under  the  pleadings,  the 
plaintiff  was  entitled  to  a  verdict  for  the  pen- 
alty of  the  bond  as  damages,  and  that  the  spe- 
cial averment  of  damages  in  the  declaration 
might  be  rejected  as  surplusage.  The  defend- 
ants excepted. 

The  defendants  under  their  notice  gave  in 
evidence  the  capias  issued  for  the  purpose  of 
commencing  an  action  in  the  C.  P.,  which  was 
tested  and  made  returnable  as  set  forth  in  the 
declaration,  and  was  returned  indorsed  thus  : 
"  Non  est.  C.  P.  Person,  sheriff,  by  L.  Brown, 
U.  Sheriff."  By  the  capias  the  defendants  P. 
and  R.  were  to  answer  the  plaintiff  in  a  plea  of 
trespass,  to  his  damage,  etc.  Nothing  further 
was  done  by  the  plaintiff  by  way  of  bringing 
a  suit  in  the  C.  P.  than  the  issuing  and  return 
of  this  capias.  The  defendants  objected  :  1. 
That  the  return  to  the  capias  was  not  sufficient; 
2.  That  it  was  not  such  a  writ  as  required  spe- 
cial bail ;  and  3.  That  what  was  done  did  not 
amount  to  the  commencement  of  a  suit  within 
the  *meaning  of  the  statute  and  the  [*6OO 
condition  of  the  bond.  Overruled,  and  excep- 
tion taken.  The  defendants  offered  to  prove 
that  Patterson  and  Ross,  from  the  time  of  issu- 
ing until  after  the  return  of  the  capias,  were 
householders  with  families,  residing  and  well 
known  in  Hamburgh,  Erie  Co.  The  recorder 
rejected  the  evidence  on  the  ground  that  this, 
in  connection  with  the  other  facts  proved,  would 
not  be  sufficient  to  go  to  the  jury  on  the  ques- 
tion of  good  faith  in  commencing  a  suit,  unless 
the  defendants  offered  in  addition  to  show  col- 
lusion between  the  plaintiff  and  the  sheriff. 
The  defendant  excepted.  The  recorder  then 
instructed  the  jury  to  find  a  verdict  for  the 
plaintiff  for  the  penalty  of  the  bond, which  they 
did.  The  entry  on  the  judgment  record  was, 
that  the  jury  found  the  issue  for  the  plaintiff 
and  assessed  his  damages  for  the  detention  of 
the  debt  to  six  cents.  Tludgment  followed, that 
the  plaintiff  recover  his  said  debt,  and  also 
$39.38  for  his  damages,  as  well  for  the  deten- 
tion of  the  debt  as  for  his  costs  ;  which  said 
damages,  costs  and  charges  amount  to  $139.38. 
The  defendants  now  bring  error. 

Mr.  W,  H.  Green,  for  plaintiffs  in  error. 

Mr.  D.  Tillinghast,  for  defendant  in  error. 

By  the  Court,  Bronson,  J.  The  capias  issued 
in  the  C.  P.  required  the  defendants  to  answer 
in  a  plea  of  trespass  generally,  without  saying 
whether  it  was  for  a  trespass  on  land,  or  for 
taking  personal  property.  The  defendants 
could  not,  therefore,  have  been  held  to  bail  by 
force  of  the  process.  2  R.  S.,  sees.  6,  7.  Still, 
{he  capias  was  sufficient  for  the  commencement 
of  an  action,  and  the  defendants  were  obliged 
by  the  bond  to  appear  and  put  in  special  bail. 
The  process  was  well  enough  in  point  of  form. 
Harris  v.  Underwood,  10  Wend.,  668. 

The  sheriff's  return  of  non  est,  although  very 
brief,  and  also  bad  grammar  where  there  are 
two  defendants,  is  in  the  usual  form,  and  the 
objection  to  it  was  properly  overruled. 

Whether  the  mere  issuing  of  a  capias  which 
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<JO1*]  is  not  served  *without  following  it  up 
by  an  alia*  or  pluries  writ,  is  a  sufficient  com- 
mencement of  a  suit  within  tli  •  meaning  of 
this  statute,  was  left  undecided  in  Brown  v. 
Van  Duzen,  11  Johns.,  472  ;  and  seems  yet  to 
be  an  open  question.  We  think  it  enough  that 
a  capias  is  delivered  to  the  sheriff  with  ihebona 
Jide  intention  of  having  it  served.  To  hold  that 
the  plaintiff  mupt  do  more,  and  procure  the 
actual  service  of  the  process,  would  be  to  put 
it  in  the  power  of  the  defendant  to  defeat  the 
plaintiff's  remedy  on  the  bond.  The  suit  must 
be  commenced  in  the  Court  of  C.  P.  of  the 
county;  2  R.  8.,  236,  237,  sees.  59,  60  ;  and  by 
removing  from  the  county,  or  remaining  out 
of  it  if  the  defendant  already  lived  in  another, 
the  service  of  process  might  be  effectually  pre 
vented.  It  is  well  settled  that  suing  out  proc 
ess  and  delivering  it  to  the  proper  officer  to  be 
served  is,  for  most  purposes,  to  be  deemed  the 
commencement  of  the  suit  ;  and  we  think  it 
sufficient  within  this  statute.  No  great  incon- 
venience can  follow  from  this  doctrine.  The 
capias  will  in  most  cases  be  served.  But  if  the 
defendant  hears  nothing  on  the  subject,  he  can 
easily  inquire  at  the  sheriff's  office  at  the  end 
of  the  thirty  days  within  which  time  the  proc- 
ess must  be  issued  ;  or  call  at  the  proper  time 
at  the  county  clerk's  office  and  learn  whether  a 
capias  has  been  returned.  He  has  twenty  days 
after  the  return  of  the  process  to  appear  and 
put  in  special  bail. 

It  was  not  enough  to  show  the  process  might 
and  should  have  been  served,  without  going 
further  and  showing  facts  from  which  it  could 
be  reasonably  inferred  that  there  was  a  waut 
of  good  faith  on  the  part  of  the  plaintiff;  that 
he  did,  said  or  omitted  something  which  was 
calculated  to  prevent  the  service  of  the  writ. 
Brown  v.  Van  Duzen,  11  Johns..  472.  If  the 
plaintiff  is  not  in  fault,  and  the  defendants 
suffer  in  consequence  of  the  culpable  neglect 
of  the  sheriff,  they  must  take  their  remedy 
against  him. 

Under  the  Act  of  1818,  the  defendant,  on 
pleading  title  before  the  justice,  was  to  enter 
into  a  recognizance  in  the  sum  of  $50,  condi- 
tioned to  appear  and  put  in  bail  in  the  C.  P., 
if  a  suit  should  be  commenced  there;  and  when 
6O2*]  the  'jurisdiction  of  justices'  courts 
was  extended  in  )824,  the  penalty  of  the  recog- 
nizance was  increased  to  $100.  1  R.  S.,  390, 
sec.  7;  Stat.  1824,  p.  283.  sec.  9.  Under  these 
statutes  it  was  held,  that  in  a  suit  on  the  recog 
nizance  the  plaintiff  recovered  the  penalty 
without  an  assessment  of  damages.  Brown  v. 
Van  Duzen,  11  Johns.,  472;  Harris  v.  Under 
wood,  10  Wend.,  668.  Under  the  present  stat- 
ute the  defendant  is  to  give  a  bond,  instead  of 
a  recognizance,  conditioned  to  appear  aud  put 
in  bail  in  the  C.  P.  2  R.  S.,  237,  sec.  60.  On  a 
recognizance  to  the  people,  it  is  not  necessary 
to  allege  or  prove  any  damages;  the  judgment 
is  absolute  for  the  penally,  Id.,  p.  485,  sec. 29 
But  when  the  action  is  on  a  bond,  "for  the 
breach  of  any  condition  other  than  for  the 
payment  of  money."  the  statute  is  imperative 
that  the  plaintiff  "shall  assign  the  specific 
breaches  for  which  the  action  is  brought;"  and 
on  the  trial,  if  the  jury  find  the  assignment  of 
breaches  true  and  that  the  plaintiff  should  re- 
cover damages  therefor,  "they  shall  assess  such 
damages,  and  shall  specify  the  amount  thereof 
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in  their  verdict,  in  addition  to  their  finding 
upon  any  other  question  of  fact  submitted  to 
them."  Id.,  p.  378.  sees.  5,  6.  This  language 
is  too  plain  and  explicit  to  admit  of  two  con- 
structions. There  should  have  been  an  assess- 
ment of  the  plaintiff's  damages  under  the 
breaches  assigned  in  the  declaration.  See, 
Reed  v.  Drake,  1  Wend.,  345;  Barnard  v. 
Darling,  11  Wend.,  28.  The  recorder  was  mis- 
taken in  following  the  decisions  under  the 
former  statutes,  and  there  must  be  a  new  trial. 
Judgment  reverted. 

Explalned-3  Barb.,  252. 

Cited  in-73  N.  Y.,  308 ;  5  Hun,  461. 


•UNDERBILL  v.  POMEROY.  [*6O3 

Agreement  to  Pay  far  Services  in  Goods — Breach 
—  Whether  Recvrery  Can  Be  Had  under  Com- 
mon Counts — Objection  to  Proof— When  Too 
General. 

Where  services  have  been  performed  under  an 
agreement  that  they  should  be  paid  for  in  Roods; 
quozre,  whether  compensation  can  be  recovered  un- 
der the  common  counts. 

On  a  hearing  before  referees  in  an  action  for  serv- 
ices performed  under  such  an  agreement,  the  de- 
fendant objected  that  the  proof  did  not  sustain  the 
declaration,  and  that  upon  the  testimony  the  plaint- 
iff was  not  entitled  to  recover;  held,  that  the  objec- 
tion was  too  general  to  raise  the  question  in  this 
court,  whether  the  plaintiff  could  recover  without 
declaring  specially. 

Citations-22  Wend..  582:  1  Chit.  PI..  347,  ed.  1840; 
Cow.  Tr.,  635,  63H,  2d  ed.;  18  Johns..  189, 451;  11  Wend., 
664,  «65 ;  24  Wend..  GO.  63 ;  Saund.  PI.  &  Ev.,  534. 

MOTION  to  set  aside  report  of  refereep.  The 
declaration  was  in  assumpnt,  upon  the 
common  counts  for  work,  labor,  etc.;  and  the 
plaintiff  sought  to  recover  on  a  demand  against 
the  defendant  for  services  in  sawing  lumber. 
The  services  were  performed  under  an  agree- 
ment that  the  plaintiff  was  to  receive  one  half 
of  his  pay  in  goods  out  of  a  store,  and  the  resi- 
due in  cash  or  neat  stock.  When  the  testimony 
on  the  part  of  the  plaintiff  was  closed,  the  de- 
fendant's counsel  "objected  that  the  proof  of 
the  plaintiff  did  not  sustain  his  declaration, and 
that,  upon  the  teslimoi/y  introduced,  the  plaint- 
iff was  not  entitled  to  recover."  The  referees 
decided  that  the  proof  was  sufficient  to  put  the 
defendant  on  his  defense.  Much  testimony 
was  given  in  the  course  of  the  hearing  and  va- 
rious points  raised  not  necessary  to  be  stated. 
The  referees  reported  in  favor  of  the  plaintiff, 
and  the  defendant  now  moved  to  set  aside  the 
report. 

Mr.  M.  H.  Sibley,  for  defendant. 

Mr.  T.  P.  Strong,  for  plaintiff. 

By  the  Court,  Nelson.  Ch.  J.  As  the  plaint- 
iff was  not  to  be  paid  for  bis  services  in  money, 
but  in  goods,  I  am  strongly  inclined  to  think 
that,  had  the  proper  objection  been  taken  at 
the  hearing,  this  action  could  not  have  been 
•sustained  upon  the  common  count  [*6O4 
for  work  and  labor.  A  different  opinion  was 
intimated  by  Cowen,  J.,  in  Cfark  v.  Fairrhild, 
22  Wend.,  582;  but  he  could  find  no  authori- 
ties to  that  effect  either  in  England  or  this 
Slate  On  the  contrary,  as  it  seems  to  me,  they 
are  full  and  decisive  to  the  point  that  the  rem- 
edy in  cases  of  this  nature  is  by  a  special  count 
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upon  the  contract.  1  Chit.  PI.,  347,  ed.  of 
1840,  and  cases  cited;  Cow.  Tr.,  635,  636,  3d 
ed. ;  Champlin  v.  Butler,  18  Johns.,  169;  Rob- 
ertson v.  Lynch,  Id.,  451;  Wheeler  v.  Curtis,  11 
Wend.,  664,  665,  and  cases  cited;  Ladue  v. 
Seymour,  24  Wend.,  60,  63;  Saund.  PI.  &Ev., 
534. 

But  the  objection  taken  at  the  hearing  was  too 
general  to  enable  the  defendant  now  to  avail 
himself  of  the  point.  It  should  have  specified 
the  ground.  We  have  repeatedly  so  held  both 
in  respect  to  a  case  and  bill  of  exceptions.  The 
counsel  simply  objected  that  the  proof  did  not 
sustain  the  declaration,  and  that  upon  the  tes- 
timony, the  plaintiff  was  not  entitled  to  re- 
cover. Whether  the  objection  was  directed  to 
a  variance  between  the  proof  and  declaration, 
or  to  the  point  that  the  counts  were  not  adapted 
to  the  cause  of  action,  or  that  none  had  been 
established,  is  left  to  conjecture.  The  ground 
should  have  been  specifically  stated,  in  order 
that  the  referees  and  opposite  counsel  might 
understand  the  precise  question  intended  to  be 
raised.  The  former  would  thus  have  been  en- 
abled to  decide  it  intelligently,  and  the  latter 
to  meet  it  by  further  proof  if  deemed  necessary 
or  expedient.  I  think  the  motion  to  set  aside 
the  report  should  be  denied. 
Motion  denied. 

Affirmed-7  Hill,  388. 

Cited  in— 6  N.  Y.,  31 :  38  N.  Y..  186 ;  6  Trans.  App., 
242 ;  4  Barb.,  172,  a57 :  6  Barb.,  335, 581 ;  15  Barb.,  594 ; 
23  Barb.,  434 :  36  Barb.,  401 ;  62  How.  Pr.,  283. 


6O5*J         *PECKo.  GURNEY. 

Distress  for  Rent — Loss  of  Papers — Secondary 
Evidence. 

Though,  after  a  seizure  of  goods  by  way  of  distress 
for  rent,  the  papers  upon  which  it  was  made  be  lost, 
and  a  sale  takes  place  without  them,  the  purchaser 
will  acquire  a  good  title. 

In  replevin,  by  one  purchasing  under  such  cir- 
cumstances, he  may  establish  the  authority  to  seize 
and  sell  by  secondary  evidence. 

Citation— 2  B.  8.,  412.  sec.  9,  2d  ed. 

~p  EPLEVIN,  tried  at  the  Dulchess  Circuit  in 
jLu  March,  1841,  before  Ruggles,  C.  Judge. 
The  suit  was  brought  to  recover  certain  goods 
alleged  to  have  been  purchased  by  the  plaint- 
iff on  a  sale  thereof  under  a  distress  warrant  in 
favor  of  one  Parks  against  the  defendant.  It 
appeared  that  soon  after  distraining  the  goods 
in  question,  and  before  the  day  of  sale,  the 
officer  lost  the  affidavit  and  warrant,  which 
were  not,  therefore,  filed  in  the  town  clerk's 
office  as  required  by  statute.  The  plaintiff  of- 
fered to  give  parol  evidence  of  their  contents, 
but  this  was  objected  to  by  the  defendant,  and 
the  judge  excluded  the  evidence;  holding  that 
the  officer,  after  the  loss  of  the  papers,  was 
not  authorized  to  go  on  and  complete  the  dis- 
tress, and  therefore  the  plaintiff  did  not  ac- 
quire title  to  the  goods  in  virtue  of  his  pur- 
chase. No  further  evidence  being  offered,  the 
jndge  directed  a  nonsuit,  and  the  plaintiff  now 
moved  for  a  new  trial  upon  a  case. 

Mr.  M.  T.  Reynolds,  for  plaintiff. 

Mr.  S.  Barculo,  for  defendant. 

By  tlie  Court,  Co-wen,  J.  The  only  ques- 
tion in  this  case  is,  whether  goods  regularly 
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seized  by  way  of  distress  for  rent,  can  be  sold 
so  as  to  pass  the  title  to  a  purchaser,  if,  inter- 
mediate the  seizure  and  sale,  the  officer  lose 
his  affidavit  and  warrant,  and  they  be  not  aft- 
erwards found.  The  ruling  of  the  circuit  judge 
was,  in  effect,  that  the  officer,  by  losing  the 
paper,  lost  his  authority  to  proceed  ;  and  con- 
sequently *the  purchaser  was  denied  [*6O6 
the  right  of  giving  secondary  evidence  of  their 
contents.  In  this  we  think  there  was  error. 
The  statute,  2  R.  S.,  412,  sec.  9,  2d  ed.,  which 
requires  these  papers  to  be  filed,  has  not  made 
them  an  exception  to  the  general  rule  respect- 
ing instruments  lost  or  destroyed. 

New  trial  granted. 

Cited  in-92  N.  Y.,  44. 


JOHNSON  v.  TITUS  ET  AL. 

Negotiable  Paper — Inadequacy  of  Consideration 
Usually  no  Defense — Implied  Warranty  of 
Genuineness—  What  Consideration  Supports. 

In  an  action  upon  a  promissory  note,  mere  inad- 
equacy of  consideration,  there  being  no  warranty 
nor  fraud  in  the  case,  cannot  be  given  in  evidence 
as  a  defense. 

Otherwise  as  to  an  entire  want  of  consideration  ; 
for  that  may  always  be  shown  as  a  complete  answer 
to  a  suit  upon  an  executory  contract. 

Though  one  who  transfers  negotiable  paper  pay- 
able to  bearer,  is  held  to  have  tacitly  warranted  its 
genuineness,  the  same  principle  does  not  apply  to 
a  sale  of  choses  in  possession. 

If  an  article  sold  be  of  the  slightest  value  to 
either  the  vendor  or  vendee,  it  will  suffice  by 
way  of  consideration  for  a  promise  to  pay  the 
agreed  price,  however  disproportionate  to  the  real 
value. 

Accordingly, where  one  purchased  mulberry  trees 
which  turned  out  to  be  of  no  value  to  him,  by  rea- 
son of  being  decayed  and  almost  lifeless ;  held,  that 
as  there  was  neither  fraud  nor  warranty  in  the  case, 
this  constituted  no  defense  to  an  action  on  a  note 
given  for  the  price. 

Citations— 21  Wend.,  593, 594 ;  11  Wend.,  9 ;  1  Watts 
&  S.,  92 ;  6  Barn.  &  C.,  373;  9  Dowl.,  &  R.,  391;  2  Hill  (S. 
C.).  509.  n ;  8  Yerg.,  175 :  2  Johns.,  455 ;  17  Wend.,  269- 
271:  15  Johns.,  240;  1  Wend.,  185;  23  Pick.,  283,  286; 
18  Wend.,  454 ;  8  Conn.,  469. 

ASSUMPSIT,  tried  at  the  Oswego  Circuit  in 
June,  1840,  before  Gridley,  C.  Judge. 
The  verdict  was  for  the  plaintiff,  and  the  de- 
fendants now  moved  for  a  new  trial  upon  a 
case.  The  facts  are  sufficiently  stated  in  the 
opinion  of  the  court. 

Messrs.  G.  Rathbun  and  B.  D.  Noxon, 
for  plaintiff. 
Mr.  J.  Porter,  for  defendants. 

By  the  Court,  Cowen,  J.  This  was  an  ac- 
tion on  two  notes  given  for  the  price  of  mul- 
berry trees.  The  amount  of  the  notes  was 
about  $2,000;  and  the  defense  was  that  the 
trees  were  valueless  and  constituted  no  consid- 


NOTE.— Contract—  Consideration— Adeqiiacy  of. 

If  the  consideration  be  not  illegal,  and  if  it  is  of  any 
value,  it  will  be  sufficient  to  support  a  promise. 
Whittle  v.  Skinner.  23  Vt.,  532 :  Sanborn  v.  French, 
22  N.  H.,248:  Train  v.  Gold,  5  Pick..  384;  Hubbard 
v.  Coolidere.  1  Met.,  84;  Clark  v.  Sigourney,  17  Conn., 
511.  See  Baker  v.  Arnold,  3  Cai..  279,  note. 

In  some  cases,  gross  inadequacy  may  raise  a  pre- 
sumption of  fraud  and  induce  a  court  of  equity  to 
relieve.  In  such  cases,  it  is  the  fraud  and  not  the  in- 
adequacy which  affords  ground  of  relief.  TJdall  v. 
Kenney.  3  Cow.,  590 :  Warmuck  v.  Rogers,  9  Ga.,  60 : 
Judge  v.  Wilkins,  19  Ala.,  765;  Hough  v.  Hunt,  2 
Ohio,  495. 
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eration.  Evidence  was  given  tending  to  make 
out  the  fact,  with  other  evidence  which,  as  the 
«O7*J  defendants  contended,  established  *a 
case  of  fraud.  Whether  it  did  so  was  put  to 
the  jury,  and  their  finding  is  conclusive. 

The  trees  were  purchased  with  a  view  to 
plant  them;  and  they  were  planted  in  slips  or 
cuttings.  The  evidence  tended  to  show  that  a 
good  deal  of  the  wood  was  dead,  that  the  resi- 
due had  so  little  life  remaining,  and  the  growth 
of  the  slips  was,  therefore,  so  sickly,  that  all, 
though  seasonably  planted  in  good  ground  and 
well  tended,  eventually  failed,  and  proved  to 
be  of  no  value.  The  judge  charged  that,  if 
fraud  was  not  made  out.  the  article  being  of 
no  value  would  not  constitute  a  defense  ;  and 
he  refused  to  charge  that  the  trees  being  dead 
or  worthless  would  be  a  defense. 

There  being  neither  warranty  nor  fraud,  the 
defendant  could  not  insist  on  inadequacy  of 
consideration  as  a  ground  for  reducing  the 
damages.  Oakley  v.  Boorman,  21  Wend.,  593, 
594.'  He  was  driven  to  a  want  of  considera- 
tion. The  rule  is,  that  this  may  always  be  in- 
sisted on  as  a  complete  answer  to  an  action 
upon  an  executory  contract;  and  the  only  dif- 
ficulty lies  in  the  application  of  the  rule. 

The  trees  were  likened  by  the  defendant's 
counsel  to  bills  taken  in  payment  after  the 
bank  happens  to  have  failed.  Lightbody  v.  Bk., 
11  Wend.,  9.  But  that  depends  so  much  on 
questions  peculiar  to  the  case;  for  instance, 
the  nature  of  the  debt  on  which  they  were  re- 
ceived, as  whether  precedent  or  concurrent, 
and  the  character  of  bank  paper;  that  it  is  dif- 
ficult to  extract  a  principle  which  we  can  with 
safety  apply  to  the  sale  of  choses  in  possession. 
See,  Bayard  v.  Shunk,  1  Watts  &  S.,  92;  Cam- 
idgev.  Allenby,  6  Barn.  &  C.,  873;  8.  C.,9 
Dowl.  &  Ry.,  391;  Harleyv.  Thornton,  S.C.,2 
Hill,  509,  n.;  Scruggs  v.  Oass,  8  Yerg..  175.  The 
cases  are  at  variance  as  to  the  principle  upon 
which  they  go;  and  are  difficult  to  be  recon- 
ciled in  any  respect.  In  one  thing  they  do,  in- 
deed all  agree,  viz.:  that  where  the  bills  are 
counterfeit  they  cannot  be  insisted  on  as  pay- 
ment under  any  circumstances.  Littledale  J., 
gives  as  a  reason  in  Camidge  v.  Allenby,  that 
then  the  bills  are  not  what  they  purport  to 
OO8*J  be;  *that  is  to  say  they  are  not  bills, 
but  the  mere  semblance  of  bills.  We  have 
also  holden  that  counterfeit  bank-bills  are  no 
payment.  Markle  v.  Hatfleld.  2  Johns.,  455. 
This  would  not  be  sustained  by  our  general 
doctrine  that  there  is  in  a  sale  no  implied  war- 
ranty  of  kind.  Kent,  Ch.  J.,  accordingly,  in 
Markle  v.  Hatfield,  put  the  case  on  the  civil 
law; and  it  is  perhaps  equally  sustainable  by 
the  English  law.  Vide,  cases  cited  in  Hart  v. 
Wrighr,  17  Wend.,  269-271.  The  case  of  Mar- 
kle v.  Hatfield,  seems  properly  referable,  there- 
fore, to  the  exception  recognized  by  Herrick 
v.  Whitney,  15  Jolfns. ,  240,  and  some  subse- 
quent cases,  viz.:  that  the  party  who  transfers 
negotiable  paper,  though  it  be  payable  to  bear- 
er, shall  always  be  holden  impliedly  to  war- 
rant that  it  is  genuine.  The  contrary,  however, 
is  entirely  settled  with  us  in  respect  to  choses 
in  possession.  Vide,  Welsh  v.  Carter,  1  Wend., 
185,  and  cases  cited  in  17  Wend.,  269.  Ac 
cording  to  Welch  v.  Carter,  if  there  be,  in  fact, 
a  chose  in  possession  which  is  the  subject  of 
sale,  though  differing  from  the  kind  which  the 
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parties  suppose;  indeed,  though  it  be  a  mere 
counterfeit  made  to  deceive  purchasers,  and 
entirely  worthless,  yet  warranty  and  fraud  be- 
img  out  of  the  case,  there  is  a  consideration  by 
which  the  promise  of  the  vendee  to  pay  the 
agreed  price,  however  disproportionate,  may 
be  sustained.  There  is  something  which  the 
vendor  may  be  said  to  part  with,  of  some  val- 
ue to  him,  however  worthless  to  the  defend- 
ant. This  I  understand  to  be  the  rule  as  re- 
cently laid  down  by  a  learned  judge  of  the 
Supreme  Court  of  Mass.  Perley  v.  Balch,  23 
Pick.,  283,  286.  He  said:  "If  ti  chattel  be  of 
no  value  to  anyone,  it  cannot  be  the  basis  of  a 
bargain;  but  if  it  be  of  any  value  to  either  par- 
ty, it  may  be  a  good  consideration  for  a  prom- 
ise. If  it  is  beneficial  to  the  purchaser,  he  cer- 
tainly ought  to  pay  for  it.  If  it  be  a  loss  to  the 
seller  he  is  entitled  to  enumeration  for  his 
loss."  The  rule  has  been  laid  down  in  nearly 
the  same  words  by  Chancellor  Walworth. 
Wright  v.  Hart,  18  Wend.,  454.  In  the  ap- 
plication of  this  rule,  if  the  article  exist,  who 
shall  undertake  *to  say  that  it  is  worth  [*6O9 
less  to  the  vendor,  however  it  may  turn  out 
for  the  vendee?  In  Barnum  v.  Barnum,8  Conn. , 
469,  the  defendant  gave  his  note  of  $200  to  the 
plaintiff,  for  one  fourth  of  a  lottery  ticket,  on 
the  strength  of  a  rumor  that  it  had  drawn 
$2,000.  It  had  before  come  out  a  blank.  Yet 
the  plaintiff  was  allowed  to  recover  the  whole 
amount  of  the  note.  The  ticket  was  intrinsic- 
ally worth  no  more  than  the  paper  on  which 
it  was  written.  All  beyond  was  mere  chance, 
resting  on  a  false  rumor.  So  in  the  case  at 
bar,  it.  is  impossible  to  say  that  the  article  was 
entirely  destitute  of  value  to  the  plaintiff:  and 
the  most  trifling  consideration  is  sufficient  to 
uphold  a  promise. 

The  rejection  of  certain  testimony  offered 
at  the  trial,  was  proper  for  the  reasons  already 
given.  It  tended  to  show  that  the  article  was 
worthless;  but  it  is  now  obvious  that  it  must 
have  been  unavailable,  since  both  warranty 
and  fraud  are  negatived  by  the  finding  of  the 
jury. 

New  trial  denied. 

Sale  of  chose  in  poi&ession— Inadequacy  of  consid- 
eration. Cited  in-25  N.  Y.,  308 ;  7  Barb.,  20 ;  5  Duer, 
82 ;  2  Bos.,  88 ;  7  W.  Dig.,  4«1 ;  2  Sawy.,  648 ;  40  Ind.. 
7 ;  82  Ind.,  478. 

Promissory  Note— Inadequacy  of  consideration  not 
a  valid  defense  to  action  upon.  Cited  in — 64  N.  Y., 
599:  75  N.  Y.,  98 ;  31  Am.  Rep.,  433;  13  Barb.,  195  ;  44 
Am.  Rep..  21;  85  Ind.,  300. 
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Evidence — Proof  of  Handwriting  of  Deceased 
Witness —  What  Evidence  may  be  Oiven  by  Ad- 
verse Party — As  to  Character  of  Deceased  Wit- 


ness. 


NOTE.— Evidence— Proof  of  handwriting  of  de- 
ceased witness—  When  admissible.  Mott  v.  Doughty, 
1  Johns.  Cos.,  230,  note. 

Competency  of  witness  as  to.  Tltford  v.  Knott,  2 
Johns.  Cas.  211,  note. 

Subscribing  witnesses  are  subject  to  the  same  rules 
as  to  impeachment  oreant/reuMctton  tw  other  witnesses, 
See  Oreer  v.  Orser.  24  N.  Y.,  51:  Thoolosf.  Bern.  v. 
Calhouri.  25  N.  Y.,  422  (note,  p.  425) ;  Peck  v.  Cary,  27 
N.  Y.,  9 ;  Thornton  v.  Thornton,  39  Vt ,  122;  Turner 
v.  Cheesoman,  15  N.  J.  Eq.,  243 ;  Schell  v.  Plumb,  55 
N.  Y.,  5!)2. 

Evidence  of  bad  character  of  a  deceased  subscribing 
witness,  was  held  inadmissible  in  Boylen  v.  Meeker,  4 
Dutcher.  276. 
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Where  an  instrument  is  read  in  evidence  on  proof 
•merely  of  the  handwriting  of  a  deceased  attesting 
•witness,  the  adverse  party  may  give  evidence  of  the 
witness'  bad  character  at  the  time  of  attesting,  or 
•show  his  subsequent  declarations  that  the  instru- 
ment was  a  forgery.  And  see  n.  a. 

If  the  force  of  the  attestation  clause  be  thus  over- 
thrown, and  the  instrument  purport  t9  have  been 
.signed  by  a  marksman,  it  may  be  established  by  re- 
sorting to  collateral  circumstances ;  e.  g.,  recogni- 
tions of  it  by  the  alleged  maker,  his  procuring  it 
i'roin  the  person  who  drew  it,  etc. 

But  were  the  instrument  imported  an  acknowl- 
edgement of  indebtedness  to  a  given  amount  for 
.services  rendered  by  the  plaintiff,  and  the  character 
of  the  attesting  witness  was  thoroughly  impeached; 
held,  that  the  circumstance  of  the  alleged  maker 
having,  previous  to  the  date,  declared  an  intenti9n 
.to  reward  the  plaintiff,  was  too  remote  to  be  admis- 
sible, unless  offered  in  aid  of  other  circumstances. 

The  entries  of  a  clerk,  when  resorted  to  as  a  sub- 
stitute for  his  oath,  may  be  impeached  by  proof  of 
his  bad  character  for  honesty.  Semble,  n.  a. 

The  general  character  of  deceased  attesting  wit- 
>61O*]  nesses  by  whom  a  deed  of  *land  has  been 
proved  for  the  purpose  of  registry,  may  be  given  in 
•evidence  by  one  against  whom  the  registry  is  sought 
to  be  used.  Semble,  n.  a. 

Where  evidence  is  given  tending  to  charge  a  de- 
ceased attesting  witness  to  a  deed  or  will  with  fraud 
Jn  procuring  it,  the  party  seeking  to  maintain  the 
instrument  may  prove  the  witness'  good  character. 
.See  n.  a. 

Citations— 3  Burr.,  1244, 1255 ;  1  BL,  345;  3  Esp.,  384; 
4  Esp.,  50 ;  2  Stark.  Ev.,  263,  note  (c);922, 6th  Am.  ed.; 
1  Phil.  Ev.,  308,  4th  Am.  ed.;  Cow.  &  H.  .ZVotes,  764. 
771 ;  4  B.  &  Aid.,  55 ;  5  Bing.,  435,  490 ;  10  Serg.  &  R., 
155,  158. 

/COVENANT,  tried  at  the  Dutchess  Circuit 
\J  in  March,  1841,  before  Ruggles,  G.  Judge. 
The  action  was  against  James  Losee,  the  exec- 
utor of  Nancy  Losee  deceased,  upon  an  instru- 
ment in  these  words: 

"  13  March,  1833.  I  hereby  acknowledge  my- 
•self  indebted  to  Peters  Losee  in  the  sum  of  six 
hundred  dollars  tor  his  keeping  me  in  my  old 
Age,  to  be  paid  to  him  after  my  death. 

her 

.Sealed  and  delivered      Nancy+Losee.  [L.  s.] 
in  presence  of  mark. 

Germon  Filkin." 

On  the  trial,  the  plaintiff,  who  was  the  ob- 
ligee named  in  the  instrument,  proved  by  Mr. 
•Cleveland,  a  counselor  at  law,  that  he  wrote 
the  instrument  in  question  at  or  about  the  day 
•of  its  date;  that  he  knew  the  subscribing  wit- 
ness, who  was  now  dead,  and  that  his  signa- 
ture to  the  attesting  clause  was  genuine.  The 
plaintiff  further  proved  that  Nancy  Losee, who 
was  his  grandmother,  was  dead;  that  he  sup- 
ported her  some  five  or  six  years  previous  to 
her  death  in  1836;  and  that  she  was  a  very  old 
woman. 

The  defendant's  counsel  then  offered  to  prove 
that  the  subscribing  witness'  character  was  bad, 
and  that  he  was  unworthy  of  credit  as  a  wit- 
ness. The  plaintiff's  counsel  objected  to  the 
evidence,  but  the  judge  overruled  the  objec- 
tion, and  the  plaintiff's  counsel  excepted.  The 
defendant  thereupon  called  seven  witnesses, 
who  swore  that,  at  the  date  of  the  instrument 
in  question,  Filkin's  character  for  truth  and 
veracity  was  bad.  Some  two  or  three  witnesses 
were  called  on  the  part  of  the  plaintiff,  who 
testified  that  Filkin's  character  was  not  bad. 
<611*]  *The  plaintiff's  counsel  then  pro- 
posed to  prove  that  the  will  of  Nancy  Losee, 
under  which  the  defendant  acted  as  executor, 
was  made  in  the  fall  of  1832;  that  she  was  com- 
petent to  transact  business  at  the  time  the  in- 
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strument  in  question  purports  to  have  been  ex- 
ecuted; and  that  she  had  on  several  occasions 
said,  she  meant  to  give  plaintiff  something 
handsome.  This  evidence  was  objected  to  by 
the  defendant's  counsel,  and  rejected  by  the 
judge  as  immaterial;  whereupon  the  plaintiff's 
counsel  excepted. 

The  judge  charged  the  jury,  that  if  they  be- 
lieved from  the  evidence  that  Filkin  was  not 
a  credible  witness  at  the  date  of  the  instru- 
ment in  question,  then  the  execution  of  it  was 
not  sufficiently  proved,  and  they  must  find  for 
the  defendant.  The  plaintiff's  counsel  except- 
ed to  the  charge;  and  the  jury  having  rendered 
a  verdict  in  favor  of  the  defendant,  the  plaint- 
iff now  moved  for  a  new  trial  upon  a  bill  of 
exceptions. 

Mr.  S.  Barculo,  for  the  plaintiff,  cited 
Cowen  &  H.  Notes  to  Phil.  Ev.,  1299,  1302, 
1303;  Patterson  v.  Tucker,  4  Halst.,  322;  Mitch- 
ell v.  Johnson,  1  Mood.  &  M.,  176  ;  Bussey  v. 
Whitaker,  2  Nott  &  McC.,  374;  Jones  v.  Mason 
2  Str.,  833. 

Mr.  M.  T.  Reynolds,  for  the  defendant, 
cited  Wright  v.  Littler,  3  Burr.,  1244, 1255;  Doe 
v.  Walker,  4  Esp.,  50;  Durham  v.  Beaumont,  1 

1  Camp.,  210;  Pelletreau  v.  Jackson,  11  Wend 
110. 

By  the  Court,  Nelson,  Ch.  J.  I  am  unable 
to  perceive  any  reason  for  the  objection  which 
was  taken  to  the  judge's  decision  in  admitting 
evidence  to  impeach  the  character  of  the  sub- 
scribing witness  to  the  instrument  in  question. 
It  is  clear  upon  principle  as  well  as  authority, 
that  in  a  case  like  the  present  such  evidence  is 
admissible.  Wright  v.  Littler,  3  Burr.,  1244, 
1255;  8.  C.,  Clymer  v.  Littler,  1  W.  BL,  345; 
Doe  v.  Stephens&n,  3  Esp..  284;  Doe  v.  Walker, 
4  Id. ,  50;  2  Stark.  Ev. ,  922,  6th  Am.  ed. ;  1  Phil. 
Ev.,  308,  4th  *Am.  ed. ;  Cowen  &  H.  [*612 
Notes  to  Phil.  Ev.,  764,  771;  Doev.  Ridgway,  4 
B.  &  Aid.,  55;  Provis  v.  Reed,  5  Bing.,  435. 
Proof  of  the  signature  of  a  deceased  subscrib- 
ing witness,  is  presumptive  evidence  of  the 
truth  of  everything  appearing  upon  the  face  of 
the  instrument  relating  to  its  execution;  as  it 
is  presumed  the  witness  would  not  have  sub- 
scribed his  name  in  attestation  of  that  which 
did  not  take  place.  But  this  presumption  may 
be  rebutted;  and  hence  the  propriety,  and  even 
necessity,  of  permitting  him  to  be  impeached 
in  the  usual  mode,  as  if  he  were  living  and  had 
testified  at  the  trial  to  what  his  signature  im- 
ports. The  reason  for  admitting  such  evidence 
in  a  case  like  the  present,  was  stated  by  Bayley, 
J.,  in  Doe  v.  Ridgway,  4  B.  &  Aid.,  53,  thus: 
"He  (the  attesting  witness  to  a  bond)  must  have 
been  called,  if  he  had  been  alive,  and  it  would 
then  have  been  competent  to  prove  by  cross- 
examination,  his  declarations  as  to  the  forgery 
of  the  bond.  Now,  the  party  ought  not,  by  the 
death  of  the  witness,  to  be  deprived  of  obtain- 
ing the  advantage  of  such  evidence."  These 
observations  are  equally  pertinent  in  favor  of 
receiving  evidence  of  general  character,  by 
way  of  impeachment.  A  similar  doctrine  will 
be  found  in  Provis  v.  Reed,  5  Bing. ,  435.  And 
see,  2  Stark.  Ev.,  263,  n.  c,  6th  Am.  ed.(a) 

(a)  The  rule  as  recognized  by  Bayley,  J.,  in  the 
case  cited  by  the  Chief  Justice  was  deliberately  held 
by  the  S.  C.  Court  of  Appeals,  in  MeEl  wee  v.  Sutton, 

2  Bail.,  128.    There,  a  deed  was  introduced  on  proof 
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613*]  *It  was  said  on  the  argument,  that 
where  a  living  witness  is  examined  on  the 
stand,  the  impeaching  testimony  must  be  con- 
fined to  his  character  at  the  time  of  the  exam 
ination,  and  not  at  the  date  of  the  instrument. 
Such  is,  unquestionably,  the  rule,  and  for  the 
most  obvious  reasons.  The  confidence  to  be 
placed  in  the  testimony  of  a  witness  depends 
upon  his  character  at  the  time  of  testifying, 
and  not  upon  what  it  may  have  been  some 
years  before.  The  inquiry  should  be,  there- 
fore, what  his  character  now  is;  for  though  it 
may  have  formerly  been  bad,  if  renovated  and 
unimpeachable  when  the  witness  is  called  upon 
the  stand,  his  testimony,  like  that  of  others,  is 
entitled  to  belief.  But  where  the  execution  of 
614*]  an  instrument  stands  alone  upon  *tbe 
presumption  derivable  from  proof  of  a  sub- 
scribing witness'  signature,  then,  from  the  ne 
cessity  of  the  case,  the  degree  of  confidence  to 
be  placed  in  such  evidence  must  depend  upon 
what  his  character  was  when  he  made  the  at- 
testation; for  the  latter  then  comes  in  by  way 
of  substitute  for  his  oath.  Urouse  v.  Miller,  10 
Serg.  &  R.,  155,  158,  per  Gibson,  J. 

The  only  doubt  I  have  had  in  regard  to  this 
case  is,  whether  some  of  the  collateral  facts  of 
fered  for  the  purpose  of  strengthening  the  evi- 
dence of  due  execution  derived  from  proof  of 
the  signature  of  the  attesting  witness,  should 
not,  under  the  circumstances,  have  been  re- 
ceived. It  was  proposed  to  prove,  that  the 

of  the  death  and  handwriting  of  one  Vail,  the  attest- 
ing1 witness ;  whereupon  the  opposite  party  offered 
to  show  that  Vail  had  frequently  said,  the  deed  had 
been  antedated  to  protect  the  property  from  cred- 
itors. The  evidence  was  rejected:  and  for  this  cause, 
among  others,  a  new  trial  was  afterwards  ordered. 
O'Neall,  J.,  who  delivered  the  tinal  opinion  of  the 
court,  after  remarking  that  the  presumptions  aris- 
ing from  the  attestation  in  question  might  be  over- 
come, added :  "  To  do  this,  nothing  can  be  more  sat- 
isfactory than  to  show  that  the  witness  himself  had 
said,  'although  I  have  witnessed  the  deed,  yet  I 
know  it  does  not  bear  its  genuine  date ;  but  was 
antedated  to  save  the  property.'  This  is  in  effect  a 
contradiction  of  the  testimony  which  the  law  pre- 
sumes him  to  give."  The  Supreme  Court  of  Pa.,  act- 
ing on  a  like  principle,  allowed  the  entries  of  an 
absent  clerk  to  be  impeached  by  evidence  of  his  bad 
character  for  honesty.  Crouse  v.  Miller,  10  Serg.  & 
R.,  155.  It  has  been  held  also,  that  the  general  char- 
acter of  attesting  witnesses  by  whom  a  deed  of  land 
has  been  summarily  proved  for  the  purposes  of  reg- 
istry, may  be  impeached :  the  court  saying,  that 
were  the  rule  otherwise  "a  felon  convict  or  an  in- 
sane man.  might  go  before  the  prothonotary  and 
prove  a  deed,  which  though  forged,  might  not  be  in- 
validated unless  you  could  attack  the  witness'  char- 
acter." Van  Dyke  v.  Thompson,  1  Harr.,  109 ;  Gar- 
denhire  v.  Parks,  2  Yerg.,  23. 

The  American  cases,  especially  McElwee  v.  Sut- 
ton.  and  Crouse  v.  Miller.  «upra.  will  be  found  to 
speak  a  strong  and  decided  language  in  favor  of  the 
doctrine  of  the  principal  case,  whether  the  mode  of 
impeachment  adopted  be  by  proving  contradictory 
statements  of  the  attesting  witness,  or  giving  evi- 
dence of  bis  general  character.  They  are  in  harmony 
too  with  the  English  cases  cited  by  the  Chief  Justice. 
A  recent  adjudication  in  the  exchequer,  however, 
denies  that  contradictory  statements  of  the  witness 
can  be  resorted  to.  It  goes  upon  the  ground,  among 
others,  that  the  attestation  is  not  in  the  nature  of  a 
declaration  by  the  witness,  but  is  used  merely  to 
show  the  fact  that  he  put  his  name  there  in  the  man- 
ner in  which  attestations  are  usually  placed  to  gen- 
uine signatures.  Another  ground  is.  that  the  rights 
of  parties  under  solemn  instruments  might  be  af- 
fected at  remote  periods,  if  such  evidence  were  ad- 
missible. Stobart  v.  Dryden,  1  Mees.  &  W..  615.  This 
case  appears  to  have  met  the  approval  of  Messrs. 
Phillips  and  Amos,  1  Phil.  Ev.,  221.  8th  Lond.  ed., 
and  of  Mr.  Oreenleaf.  Greenl.  Ev..  150. 

With  deference,  however,  it  is  submitted,  that  the 
rule  thus  far  folio  wed  by  the  American  cases,  and 
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will  of  Nancy  Losee,  *under  which  the  [*6 1 5 
defendant  was  acting  as  executor,  was  made 
but  a  few  months  before  the  instrument  in 
question;  that  she  was  competent  to  transact 
business  at  the  time,  and  bad,  on  several  occa- 
sions, expressed  an  intention  of  giving  the- 
plaintiff  something  handsome  for  taking  care 
of  her. 

As  her  competency  to  make  the  instrument 
sued  upon  was  not  questioned  at  the  trial,  so- 
much  of  the  offer  as  related  to  this  point  was 
properly  excluded.  But  proof  of  her  disposi- 
tion and  intention  to  reward  the  plaintiff, 
might  have  tended  slightly  to  favor  the  idea  of 
genuineness.  The  circumstance,  however,  is 
extremely  remote,  and  even  when  offered  in 
aid  of  other  circumstantial  evidence  of  execu- 
tion credible  in  itself,  must  be  deemed  to  lie  on 
the  very  confines  of  that  species  of  proof.  In 
this  case  it  was  not  thus  offered,  but  was  pro- 
posed by  way  of  corroborating  the  attestation, 
of  a  thoroughly  impeached  witness;  and  hence, 
if  admitted,  it  could  not  legally  have  changed 
the  result.  I  do  not  understand  the  learned 
judge  as  having  excluded  it  on  the  ground 
that  collateral  circumstances,  such  as  a  recog- 
nition of  the  instrument  by  the  supposed  mak- 
er, her  procuring  it  from  the  draftsman,  etc., 
could  not  be  resorted  to;  but  because  the  cir- 
cumstance offered  was  too  remote,  under  the 
particular  aspect  of  the  case,  to  be  entitled  to 
any  effect.  He,  therefore,  rejected  it,  not  as 

which  has  been  sanctioned  by  a  succession  of  the- 
ablest  judges  of  England,  is  preferable  as  being,  to 
say  the  least,  equally  consistent  with  the  analogies 
of  the  law,  and  better  calculated  to  secure  the  ends 
of  justice.  By  this  rule,  the  act  of  attesting  an  in- 
strument is  regarded  as  a  written  declaration  of  the 
subscribing  witness  to  which  the  law,  in  the  event 
of  his  death  or  absence,  yields  a  reluctant  credit  by 
way  of  necessary  substitute  for  his  oath.  It  affirms, 
moreover,  that  the  weight  due  to  this  declaration 
must,  from  the  very  nature  of  things,  depend 
even  more  immediately  upon  the  character  and 
consistency  of  the  declarant  than  if  he  had  made 
it  in  court,  under  the  full  responsibilities  of  a 
witness,  and  where  he  might  be  subjected  to  the 
ordeal  of  a  cross-examination.  Hence  the  right  of 
showing  counter  declarations,  or  bad  character ;  for 
otherwise,  the  attesting  clause  would  come  with  the 
same  force  as  the  written  assertion  of  an  honest 
man,  though  the  subscriber  were  a  notorious  f  orgn-r; 
nay,  though  he  had  repeatedly  sworn  that  the  in- 
strument was  not  executed  in  his  presence,  and  that 
he  knew  it  to  be  a  counterfeit.  Numerous  cases 
may  be  supposed  where,  under  the  doctrine  of  Sto- 
bart v.  Dryden,  counterfeit  deeds,  and  other  writ- 
ings affecting  the  most  important  rights,  might  be 
established  without  the  possibility  of  detection  ; 
nor  can  it  be  proved  that  these  dangers  are  either- 
more  remote  or  imaginary  than  those  which  the  ex- 
chequer apprehended  from  the  opposite  rule. 

The  general  pertinency  of  evidence  to  show  the 
bad  character  of  a  subscribing  witness,  where  bis 
attestation  is  used  in  proving  an  instrument,  may 
be  illustrated  by  referring  to  that  class  of  cases  in 
which  character  has  been  resorted  to  by  way  of  in- 
creasing or  diminishing  the  probabilities  of  a  fraud 
or  wrong  charged  upon  a  deceased  person.  Thus, 
where  the  subscribing  witness  to  a  deed  or  will  "im- 
peaches it  on  the  ground  of  fraud,  and  accuses  an- 
other subscribing  witness,  who  is  dead,  of  having 
been  an  accomplice.the  part  v  claiming  under  it  may 
give  evidence  of  the  general  good  character  of  the 
deceased  witness."  Per  Gibson.  J.,  in  Crouse  v. 
Miller,  10  Serg.  &  R..  158 :  and  see.  Stephenson  v. 
Walker.  4  Esp..  50 ;  8.  C.,  3  7d.,  284 ;  Provis  v.  Heed, 
5  Bing.,  435  :  8.  C..  3  Moore  &  P.,  4;  Bishop  of  Dur- 
ham v.  Beaumont,!  Camp..  207.  In  N.  C.,  where 
trespass  was  brought  for  killing  a  slave:  held,  that 
the  slave's  good  character  was  admissible  to  repel 
the  presumption  of  his  improper  conduct.  Pierce 
v.  Myrick,  1  Dev.,  345  :  see  Dietrick  v.  Dietrick,  5- 
Serg.  &  R..  207  ;  and  Nussear  v.  Arnold,  13  Id..  323. 
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absolutely  incompetent,  but  as  immaterial.  I 
am  of  opinion  that  no  error  was  committed  at 
the  circuit,  and  that  a  new  trial  should  be  de- 
nied. 

New  trial  denied. 

Explained— 13  Am.  Rep.,  431 ;  36  N.  J.  L.,  131. 


616*]  *ROCKEFELLER  &  MILLER 

«. 
HOYSRADT. 

Oyer —  Pleading — Practice. 

Where  the  defendant,  after  craving  oyer,  sets  it 
out,  and  then  pleads  non  est  factum,  if  the  plaintiff 
produces  such  an  instrument  on  the  trial  as  is  set 
forth  in  the  oyer,  the  defendant  cannot  object  that 
it  varies  from  the  declaration ;  but,  in  order  to  avail 
himself  of  that  circumstance,  he  must  demur. 

Otherwise,  where  oyer  has  not  been  demanded  or 
set  out  in  the  plea,  although  the  plaintiff  may  have 
voluntarily  furnished  it. 

Accordingly,  the  declaration  being  in  debt  as 
upon  an  attachment  bond  in  a  justice's  court,  to 
which  the  defendant  pleaded  non  eat  factum,  and  the 
instrument  produced  in  evidence  was  not  a  bond, 
but  a  covenant  to  pay  the  plaintiff  $100,  or  all  dam- 
ages and  costs  he  might  sustain  by  reason  of  the  is- 
suing of  an  attachment,  etc.;  held  that,  though  oyer 
was  served  in  the  declaration,  inasmuch  as  the  de- 
fendant had  not  demanded  it  or  set  it  forth,  he 
might  object  the  variance  at  the  trial,  and  that  it 
was  fatal  to  the  action. 

Citation— 1  Chit.  PI.,  467, 468,  ed.  1837. 

ERROR  to  the  Columbia  C.  P.  Hoysradt 
sued  Rockefeller  &  Miller  in  the  court  be- 
low, and  declared  in  debt,  as  upon  an  attach- 
ment bond  in  a  justice's  court;  alleging,  among 
other  things,  that  the  defendants,  by  their  cer- 
tain bond,  sealed,  etc.,  acknowledged  them- 
selves held  and  firmly  bound  to  the  plaintiff  in 
the  sum  of  $100,  to  be  paid,  etc.,  for  which 
payment,  etc. — proceeding  in  the  usual  form 
of  debt  on  bond,  and  then  adding:  which  said 
bond  or  writing  obligatory  was  and  is  subject 
to  a  certain  condition  thereunder  written, 
whereby  after  reciting,  etc. ;  setting  out  the 
condition  and  alleging  a  breach.  Oyer  of  the 
writing  was  served  with  the  declaration.  The 
defendants,  without  craving  oyer  or  setting  it 
out,  pleaded  non  est  factum.  On  the  trial,  the 
plaintiff  proved  that  Rockefeller  and  one  Van 
Ness  commenced  a  suit  against  him  by  attach- 
ment before  a  justice,  and  were  nonsuited  on 
the  ground  that  the  affidavit  was  insufficient. 
The  plaintiff  then  offered  in  evidence  the  obli- 
gation on  which  this  action  was  founded,  as 
follows:  "We  jointly  and  severally  promise  to 
pay  to  Henry  8.  Hoysradt  the  sum  of  one  hun- 
dred dollars,  or  to  pay  him  all  damages  and 
costs  he  may  sustain  by  reason  of  the  issuing 
617*]an  attachment  *this  day  applied  for  by 
James  K.  Van  Ness  and  John  A.  Rockefeller, 
if  they  fail  to  recover  judgment  thereon;  and 
if  judgment  be  recovered,  that  the  plaintiffs 
will  pay  the  defendant  all  moneys  which  shall 
be  received  by  them  from  any  property  levied 
upon  by  the  said  attachment  over  and  above 
the  amount  of  such  judgment  and  interestand 
costs  thereon.  Witness,"  etc.  Signed  and  sealed 
by  the  defendants.  The  defendants  objected 
that  there  was  a  variance:  that  the  instrument 
was  in  the  alternative,  and  was  not  conform- 
able to  the  statute.  The  court  decided,  that  as 
the  plaintiff  had  given  oyer,  there  was  no  va- 
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riance,  and  allowed  the  writing  to  be  read  in 
evidence.  The  defendants  excepted.  They  also- 
moved  for  a  nonsuit,  which  the  court  refused, 
and  the  defendants  excepted.  The  court  de- 
cided that  the  plaintiff  was  entitled  to  a  ver- 
dict for  the  debt  and  nominal  damages,  and 
the  defendants  again  excepted.  Verdict  for 
the  plaintiff,  assessing  his  damages  at  six  cents. 
The  court  rendered  judgment  for  the  plaintiff 
on  the  verdict,  with  costs  of  increase,  $36.23_ 
The  defendants  now  bring  error. 

Mr.  K.  Miller,  for  plaintiffs  in  error. 

Mr.  S.  Stevens,  for  defendant  in  error. 

By  the  Court,  Bronson,  /.  The  plaintiff  in- 
the  court  below  declared  in  the  usual  form  as 
upon  a  bond  in  the  penal  sum  of  $100,  with  a 
condition  which  is  set  out  and  a  breach  as- 
signed. The  instrument  which  he  produced 
on  the  trial  was  not  a  bond.  It  was  a  cove- 
nant, in  the  alternative,  to  pay  $100,  or  to  pay 
in  a  certain  event  such  damages  and  costs  as 
might  be  sustained  in  consequence  of  issuing- 
an  attachment.  The  variance  was  fatal.  1 
Chit.  PI.,  467,  468,  ed.  of  1837.  The  fact  that 
the  plaintiff  voluntarily  served  oyer  or  a  copy 
of  the  obligation  with  (he  declaration,  is  a  mat- 
ter of  no  consequence.  The  only  end  that  can- 
be  answered  by  pursuing  that  course,  is  to- 
*avoid  the  delay  incident  to  a  demand  [*61 8 
of  oyer  by  the  defendant  before  pleading. 
When  the  defendant  craves  oyer  and  sets  it 
out,  and  then  pleads  non  est  factum,  if  the 
plaintiff  produces  such  a  deed  on  the  trial  as 
is  set  forth  in  the  oyer.  the  defendant  will  be- 
too  late  to  take  advantage  of  a  variance  be- 
tween the  deed  produced  and  that  mentioned 
in  the  declaration.  He  should  have  demurred. 
But  when  oyer  has  not  been  demanded  and  set 
forth  in  the  plea,  although  it  may  have  been 
furnished,  the  defendant  under  the  plea  non 
est  factum  may  insist  on  the  trial  that  the- 
plaintiff  shall  produce  such  a  deed  as  he  has 
alleged  to  exist  in  his  declaration.  That  is  the 
very  point  and  substance  of  the  issue. 

This  is  not  a  trifling  variance,  like  the  mis- 
take of  a  word,  date  or  name.  The  plaintiff 
has  entirely  misapprehended  the  nature  of  the 
instrument.  I  do  not  see  how  the  action  in  its 
present  form  can  be  maintained.  The  defend- 
ants have  not  acknowledged  that  any  debt  or 
sum  certain  is  due  to  the  plaintiff.  They  have 
covenanted  to  pay  $100,  or,  in  a  certain  event, 
to  do  something  else.  The  action  is  miscon- 
ceived. 

I  regret  the  necessity  of  coming  to  this  con- 
clusion; because,  on  the  issuing  of  the  attach- 
ment, the  plaintiff  should  have  had  such  a 
bond  as  that  on  which  he  has  declared.  But 
we  cannot  aid  him  in  this  form,  without  de- 
parting from  the  well  settled  rules  of  pleading. 

Judgment  reversed. 

Distinguished— 17  Hun,  499. 

Cited  in-5  Hill,  144 ;  1  Denio,185 ;  65  N.  Y.,  312;  36- 
Cal.,  178. 
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ADSITET  AL.,  Commissioners  of  Highways, 
etc. 

An  indictment  against  Commissioners  of  High- 
ways for  not  repairing  a  bridge  is  defective,  unless- 
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it  aver  that  tbe  defendants  had  funds  or  other 
means  to  defray  the  expense  of  the  repairs. 

Citations— 17  Johns.,  439;  7  Wend.,  474. 

ERROR  to  the  Columbia  General  Sessions, 
where  the  defendants  were  indicted  for  neg- 
lect of  duty  in  not  repairing  a  bridge.  The  in- 
dictment charged,  among  other  things,  that  a 
certain  bridge  in  the  town  of  which  the  de- 
fendants were  Commissioners  of  Highways 
was  out  of  repair,  and  that  the  defendants 
ought  to  have  repaired  it,  etc.,  but  that  they 
willfully  and  unlawfully  neglected  to  do  so. 
The  indictment  contained  no  averment  that  the 
defendants  had  funds  or  other  means  to  de- 
fray the  expense  of  repairing  the  bridge.  The 
defendants  demurred,  and  the  court  below 
gave  judgment  for  them.  The  people  brought 
•error. 

Mr.  J.  Sutherland,  District  Atty.,  for 
plaintiffs  in  error. 

Mr.  H.  Hogeboom,  for  defendants  in 
•error. 

By  the  Court,  Cowen,  J.  We  are  of  opin- 
ion that  the  existence  of  funds  or  other  speci- 
fic means  provided  by  statute,  is  a  condition 
precedent  to  the  obligation  of  Commissioners 
-of  Highways  to  repair  bridges.  It  follows  that 
the  existence  of  such  funds  or  other  means 
should  have  been  averred  in  the  indictment  as 
a  substantive  fact.  Bartlettv.  Crozier,  17  Johns., 
439;  People  v.  Com.,  etc.,  of  Hudson,  7  Wend., 
474. 

Judgment  affirmed. 

Commented  on— 4  Hill.  634. 

Explained-24  Barb.,  171 ;  12  How.  Pr.,  557. 

Cited  in— 6  Hill,  465 ;  2  N.  Y.,  15 ;  49  Am.  Dec.,  365 ; 
29  N.  Y..  303:93  N.  Y.,  402;  31  Hun,  513  :  8  Barb., 
«50 : 15  Barb.,  441 ;  27  Barb.,  628 ;  36  Barb.,  568 :  44 
Barb.,  391 ;  5  Sandf ..  298 ;  40  Am.  Dec.,  307. 


-62O*]      *COLVIN  t>.  BURNET. 

Grant  of  Mill- Site  by  State — Grantee  no  Implied 
Right  to  Flow  Lands  of  Others,  Subsequently 
Purchased  of  the  State — Practice —  Waiver  of 
Objection — Pleading  and  Evidence. 

A  grant  of  lands  by  the  State  on  which  there  is  a 
mill-site  but  no  mill  or  dam,  will  not  authorize  the 
grantee  to  erect  a  dam  thereon  so  as  to  flow  adjoin- 
inir  lands  subsequently  purchased  of  the  State  by 
others,  unless  that  right  be  expressly  provided  for 
in  the  grant :  and  this,  though  tbe  subsequent  pur- 
chasers acquire  title  after  the  erection  of  the  dam, 
under  letters  patent  referring1  to  a  map  which 
represents  their  lands  as  flowed  to  the  extent  and 
in  tbe  manner  claimed, 

Though  a  motion  for  a  nonsuit,  founded  on  the 
plaintiff's  omission  to  introduce  a  necessary  paper, 
be  erroneously  overruled,  and  the  defendant  except: 
he  will  be  deemed  to  have  waived  the  exception,  if 
he  subsequently  produce  and  prove  the  paper  him- 
•self. 

Proof  that  a  dam,  lawful  at  a  certain  height,  was 
wrongfully  raised  higher  and  continued  so,  will 
sustain  a  declaration  alleging  generally  that  the 
dam  was  wrongfully  erected  and  continued. 

CASE,  tried  at  the  Onondaga  Circuit  in  April, 
1840,  before  Moseley,  C.  Judge.  The  ver- 
dict was  for  the  plaintiff;  and  the  defendant 
now  moved  for  a  new  trial  on  a  bill  of  excep- 
tions. The  facts  are  sufficiently  stated  in  the 
opinion  of  the  court. 

Mr.  S.  Beardsley,  for  defendant. 
Mr.  B.  D.  Noxon,  for  plaintiff. 
474 


By  Hit  Court,  Cowen.  J.  This  was  an  ac- 
tion on  the  case  for  flowing  the  plaintiff's  land, 
by  a  dam  erected  below  him  on  Onondaga 
Creek.  He  claimed  under  the  State,  lot  No. 
174,  and  gave  in  evidence  a  certificate  of  pur- 
chase by  him  and  H.  Seymour,  dated  July  8, 
1828,  and  letters  patent  to  them  dated  January 
22,  1884,  describing  the  lot  as  surveyed  and 
designated  on  a  map  given  in  evidence  at  the 
trial.  This  map  exhibited  a  dam  and  pond  be- 
low, whicn  was  in  fact  the  dam  and  pond  in 
question.  The  lot  containing  the  defendant's 
mill-site  had  been  also  purchased  of  the  State 
by  A.  M.  Walton,  January  1,  1807;  but  the 
patent  made  no  express  mention  of  a  right  to 
build  a  dam,  or  flow  above  the  boundary  of 
the  lot  so  granted.  A  dam  *was  after-  [*O2 1 
wards  built,  however,  of  the  height  at  which 
it  was  when  the  plaintiff  purchased,  and  con- 
tinued at  the  same  height  since.  The  defend- 
ant derived  title  from  Walton.  1  do  not  un- 
derstand the  evidence  to  show  that,  when  Wal- 
ton took  his  patent,  there  was  a  dam  on  the 
premises  of  sufficient  height  to  flow  the  plaint- 
iff's lot;  or  that,  indeed,  there  was  then  any 
dam  there.  One  before  erected  had  broken 
away.  I  admit  that  had  this  been  otherwise, 
had  Walton  purchased  of  the  State  a  dam  of 
sufficient  height  to  flow  the  plaintiff's  lot, 
though  such  dam  bad  stood  lower  down  than 
the  present  one,  the  defendant  might,  as  the 
successor  of  Walton,  continue  the  present  one 
at  an  equal  height,  and  make  it  tighter  than 
the  old  one.  In  the  absence  of  such  dam.  how- 
ever, the  State  did  not  confer  upon  Walton  or 
his  successors,  the  right  to  flow  its  land  above 
the  boundary  of  the  granted  premises;  and  the 
only  question  is,  whether  the  conveyance  to 
the  plaintiff  of  lot  174  as  designated  by  a  map 
which  in  another  part  exhibited  the  dam  and 
the  pond  formed  by  it,  shall  be  construed  eith- 
er to  except  that  part  of  this  lot  flowed  by  the 
dam,  or  save  the  right  of  flow  to  the  defend- 
ant as  an  easement. 

I  should  feel  no  difficulty  in  saying.contrary 
to  what  the  judge  supposed,  that  the  plaintiff 
was  bound  to  tane  notice  from  the  map  of  the 
dam  and  the  pond,  and  the  extent  of  the  flow 
as  each  actually  existed,  provided  such  notice 
were  material.  It  is  more  material  that  he  was 
bound  to  take  and  did  take  subject  to  all  which 
the  map  could  be  understood  to  reserve.  But 
what  was  that  ?  Take  the  strongest  language 
for  the  defendant  which  can  be  collected  from 
the  patent.  Read  it  as  a  grant  by  the  State  of 
lot  174,  with  the  words,  "which  lot  is  in  part 
flowed  by  the  defendant's  dam,  built  on  land 
heretofore  granted  by  the  State  to  him."  This 
would  be  according  to  the  truth.  The  map  was 
at  most  mere  description.  Suppose  the  patent 
to  have  added:  "and  on  which  lot  the  defend- 
ant resides  or  has  erected  his  dwelling."  That 
would,  per  se,  give  no  right  to  continue  either. 
He  must  then  be  put  to  show  his  right  inde- 
pendently *of  anything  in  the  plaintiff 's[*622 
patent  or  on  the  map.  That,  we  have  seen,  is 
nothing  more  than  to  use  the  premises  granted 
to  Walton  in  such  a  way  as  not  to  flow  the 
land  of  another.  The  question  is  simply, wheth- 
er by  selling  a  farm  lying  below  mine  on  a 
creek  which  happens  to  furnish  a  mill-site  on 
the  granted  premises,!,  without  one  word  more, 
grant  the  right  to  drown  my  farm  above.  No 
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-one  would  contend  for  such  a  consequence. 
The  plaintiff's  lot  as  laid  down  on  the  map  and 
located  by  other  proof,  extends  to  the  creek  ; 
and  he  is  entitled  to  go  usque  filum  aqua,  dis- 
charged of  the  artificial  flow. 

The  objection  taken  at  an  early  stage  of  the 
cause,  that  the  plaintiff  should  have  produced 
the  map  before  he  was  allowed  to  locate  the 
premises  by  oral  evidence,  and  which  was  aft- 
erwards made  the  basis  of  a  motion  to  nonsuit, 
if  well  founded  at  the  time,  cannot  now  avail 
the  defendant.  He  waived  it  by  himself  aft- 
erwards producing  the  map,  and  giving  evi- 
dence which  removed  all  doubt  of  the  true  lo- 
cation. 

No  doubt,  the  defendant  had  a  right  to  build 
:a  dam  on  his  lot.if  not  of  such  a  height  as  to  flow 
the  plaintiff's  land;  and  if  the  plaintiff  recover 
.at  all,  it  must  be  for  carrying  it  up  too  high. 
Hence,  it  is  said  the  declaration  is  not  adapted 
to  the  cause  of  the  injury,  which  was  the  ex- 
•cess  ;  not  the  wrongful  erection  and  continu- 
ance of  the  dam  as  averred,  but  the  wrongful 
raising  and  continuance  of  the  excess.  The  lat- 
ter, however, could  not  exist  without  the  right- 
ful part.  It  was,  therefore,  the  building  of 
both  parts — the  entire  dam — and  its  contjnu- 
ance  thus  entire, which  caused  the  injury.  The 
proof  conforms  exactly  to  the  allegations.  In 
any  view,  however,  it  is  too  nice  to  say,  that 
the  averment  of  an  injury  caused  by  one  entire 
thing,  is  not  satisfied  by  proof  that  a  certain 
[part  of  the  thing  was  the  cause. 

New  trial  denied. 

Cited  in— 93  N.  Y.,  148 ;  29  Barb.,  294 ;  33  Barb..  495; 
•67  Barb.,  89;  37  Super.,  4. 


«23*J  *GOULD  ET  AL.  v.  HILL  ET  AL. 

'Common  Carriers — Cannot  Limit  Liability  by 
Express  Agreement. 

Common  carriers  cannot  limit  their  liability,  or 
*evade  the  consequences  of  a  breach  of  their  legal 


duties  as  such,  by  an  express  agreement,  or  special 
acceptance  of  the  goods  to  be  transported. 

Accordingly,  where  common  carriers,  on  receiv- 
ing goods  for  transportation,gave  the  owner  a  mem- 
orandum by  which  they  promised  to  forward  the 
goods  to  their  place  of  destination,  danger  of  flre, 
etc.,  excepted:  held,  that  they  were  liable  for  a  loss 
by  flre,  though  not  resulting  from  negligence. 

Citations— 19  Wend.,  281:  2  Sumn.,  567,  575;  9  Watts, 

87;8Mees.  &W..443. 

ERROR  to  the  Superior  Court  of  the  City  of 
N.  Y.  The  action  in  the  court  below  was 
case,  against  Hill  and  pthers,the  defendants  in 
error,  as  common  carriers,  for  the  value  of  cer- 
tain goods  delivered  to  them  to  be  transported 
from  N.  Y.  to  Philadelphia,  but  which  were 
alleged  to  have  been  lost  on  their  passage.  On 
delivering  the  goods  in  question  to  the  defend- 
ants, they  gave  the  plaintiffs  a  memorandum 
which  stated,  among  other  things,  the  receipt 
of  the  goods,  and  then  proceeded  thus:  "which 
(goods)  we  promise  to  forward,  (danger  of  fire, 
etc.,  excepted,  and  not  holding  ourselves  re- 
sponsible if  lost,  stolen  or  damaged  beyond  the 
value  of  $200,  etc.),  to  A.  M'C.  in  Philadel- 
phia." The  goods  were  destroyed  by  fire  on 
their  passage;  and  evidence  was  given  tending 
to  show  that  the  loss  was  not  occasioned  by  the 
negligence  or  want  of  care  of  the  defendants. 
The  court  charged  the  jury  that,  under  the  re- 
ceipt produced,  the  defendants  were  only 
chargeable  for  a  loss  resulting  from  negligence. 
The  plaintiffs  excepted,  and  the  jury  rendered 
a  verdict  for  the  defendants.  After  judgment, 
the  plaintiffs  sued  out  a  writ  of  error. 

Mr.  D.  Graham,  Jr.,  for  plaintiffs  in  er- 
ror. 

Mr.  S.  P.  Staples,  for  defendants  in  er- 
ror. 

*By  the  Court,  Cowen,  J.  In  this  [*624 
case  the  common  carriers,  instead  of  alleging 
a  general  notice  restricting  their  liability  to  the 
plaintiffs  and  all  others,  furnished  them  with 
a  special  acceptance  in  writing,  which  they  re- 


NOTE.— Common  carriers— Power  of,  to  limit  liabil- 
ity by  express  contract— By  notice. 

The  above  case,  of  Gould  v.  Hill,  has  been  over- 
ruled. See  citations  at  end  of  case. 

For  full  discussion  of  the  subject,  with  review  of 
the  authorities,  see  the  opinion  of  Mr.  Justice  Brad- 
ley in  the  case  of  N.  Y.  Central  R.  B.  Co.  v.  Lock- 
wood,  84  U.  S.,  357.  The  report  of  the  arguments  of 
counsel  in  the  L.  C.  P.  Co.'s  edition  (Book  XXI., 
•627),  contains  many  additional  authorities.  The 
conclusions  reached  in  that  case  were  thus  stated : 

1-  That  a  common  carrier  cannot  lawfully  stipu- 
late for  exemption  from  responsibility,  when  such 
exemption  is  not  just  and  reasonable  in  the  eye  of 
the  law. 

2.  That  it  is  not  just  and  reasonable  in  the  eye  of 
the  law,  for  a  common  carrier  to  stipulate  for  ex- 
emption from  responsibility  for  the  negligence  of 
himself  or  his  servants. 

3.  That  these  rules  apply  both  to  carriers  of  goods 
•and  carriers  of  passengers  for  hire,  and  with  special 
force  to  the  latter. 

4.  That  a  drover  traveling  on  a  pass,  such  as  was 
,given  in  this  case,  for  the  purpose  of  taking  care  of 
his  stock  on  the  train,  is  a  passenger  for  hire. 

The  doctrine  in  New  York  seems  to  be.that  a  car- 
rier may  exempt  himself  from  liability  for  negli- 
:gence,  by  express  contract,  but  that  the  exemption 
must  contain  express  words  as  to  negligence,  general 
provisions,  however  sweeping,  being  insufficient. 
See  Nicholas  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  89  N.  Y., 
372 ;  Mynard  v.  S.  B.  &  N.  Y.  R.  R.  Co.,  71  N.  Y.,  180 ; 
Wilson  v.  N.  Y.  Central  &  H.  R.  R.  R.  Co.,  27  Hun, 
149;  Sherman  v.  Inman  S.  S.  Co.,  26  Hun,  107 ;  Knell 
v.  U.  S.  &  Brazil  S,  S.  Co.,  33  Super.  Ct.,  423. 

A  common  carrier  may,  by  special  contract,  limit 
his  common  law  liability,  so  as  not  to  be  responsible 
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for  a  loss  or  damage  occurring  without  negligence 
on  his  part.  Hoadley  v.  Northern  Tr.  Co..  115  Mass., 
304;  Pemberton  Co.  v.  N.  Y.  C.  R.  R.  Co.,  104  Mass., 
144 ;  Grace  v.  Adams,  100  Mass.,  505. 

Such  contract  will  not  release  a  carrier  from  li- 
ability for  negligence.  Medfleld  School  District  v. 
B.  H.  &  E.  R.  R.  Co.,  102  Mass.  552 ;  Squire  v.  N.  Y.C. 
R.  R.  Co.,  98  Mass.,  239. 

The  cases  in  nearly  all  the  States  except  New 
York,  support  the  doctrine  that  a  common  carrier 
cannot  by  contract,  exempt  itself  from  liability  for 
its  own  or  its  servant's  negligence.  Empire  Tr. 
Co.  v.  Wamsutta  Oil  Co.,  63  Pa.  St.,  14 ;  Jones  v. 
Voorhees,  10  Ohio  St.,  145;  O.  &  M.  Ry.  Co.  v.  Selby, 
47  Ind.,  471 ;  Fillebrown  v.  G.  T.  Ry.  Co..  55  Me., 
462;  N.  O.  Mut.  Ins.  Co.  v.  N.  O.  R.  R.  Co.,  20  La. 
Ann.,  302;  Steele  v.  Townsend.  37  Ala.,  247;  South- 
ern Exp.  Co.' v.  Moon,  39  Miss.,  822 ;  Mann  v.  Birch- 
ard,  40  Vt..  326 ;  Lawrence  v.  N.  Y.  &  C.  R.  R.  Co., 
36  Conn.,  63 ;  Shriver  v.  Sioux  City  &  St.  P.  R.  R. 
Co.,  24  Minn.,  506;  Adams  Exp.  Co.  v.  Haynes,  42 
111.,  89;  B.  &  O.  R.  R.  Co.  v.  Brady,  32  Md.,  328; 
Louisville,  etc.,  R.  R.  Co.  v.Brownlee,  14  Bush  (Ky.), 
590. 

See,  further,  as  to  carrier's  right  to  limit  liability 
for  loss  from  other  causes  than  negligence.  Brown 
v.  Adams  Exp.  Co.,  15  W.  Va.,  812  ;  Dillard  v.  L.  & 
N.  R.  R.  Co.,  2  Lea,  (Tenn.),  288 ;  Murer  v.  Holland. 
17  Blatchf .,  421 :  Georgia  R.  R.  Co.  v.  Beatie,  66  Ga., 
438;  Parker  v.  Flagg,  26  Me.,  181:  Cincinnati.  etc..R. 
R.  Co.  v.  Pontius,  19  O.  St..  221;  King  v.  Woodbridge, 
34  Vt.,  571 ;  Boorman  v.  Am.  Ex.  Co.,  21  Wis.,  152 ; 
Georgia  R.  R.  Co.  v.  Spears.  66  Ga.,  485. 

As  to  carrier's  ability  to  limit  liability  by  notice, 
see  Hollister  v.  Nowlen,  19  Wend., 234,  note;  E.&  W. 
R.  R.  Co.  v.  Dater,  91  111.,  195. 
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ceived.  and  delivered  the  goods  accordingly. 
This  constitutes  undoubted  evidence  of  assent 
on  their  part.  One  exception  was,  of  casualties 
occasioned  by  fire;  and  the  loss  arose  from  thai 
cause.  The  servants  of  the  defendants  were 
called  as  witnesses  to  make  out  a  case  of  care; 
and  the  jury,  under  the  charge  of  the  court, 
allowed  this  as  a  defense. 

For  myself,  I  shall  do  little  more  than  refer 
to  my  opinion  in  Cole  v.  Goodwin,  19  Wend., 
281,  and  the  reasons  for  such  opinion  as  stated 
in  the  course  of  that  case.  It  was  to  the  effect, 
that  I  could  no  more  regard  a  special  accept- 
ance as  operating  to  take  from  the  duty  of  the 
common  carrier,  than  a  general  one.  I  collect 
what  would  be  a  contract  from  both  instances, 
provided  it  be  lawful  for  the  carrier  to  insist 
on  it;  and  such  is  the  construction  which  has 
been  given  to  both  by  all  the  courts  The  only 
difference  lies  in  the  different  kinds  of  evi- 
dence by  which  the  contract  is  made  out. 
When  the  jury  have  found  that  the  goods  were 
delivered  with  intent  to  abide  the  terms  of  the 
general  notice,  I  understand  a  contract  to  be 
as  effectually  fastened  upon  the  bailor  as  if  he 
had  reduced  it  to  writing.  Indeed,  the  con- 
trary construction  would,  I  think,  be  to  toler- 
ate a  fraud  on  the  part  of  the  bailor.  The  true 
ground  for  repudiating  the  general  notice,  is, 
therefore,  its  being  against  public  policy;  and 
this  ground  goes  not  only  to  the  evidence — the 
mode  in  which  you  are  to  prove  the  assent — 
but  to  the  contract  itself.  After  forbidding  the 
carrier  to  impose  it  under  the  form  of  a  gener- 
al notice,  therefore,  we  cannot  consistently  al- 
low him  to  do  the  same  thing  in  the  form  of  a 
special  notice  or  receipt.  The  consequences  to 
the  public  would  be  the  same,  whether  we  al- 
low one  form  or  the  other. 

Common  usage  is,  in  like  manner  with  a  gen- 
eral notice,  also  evidence  ;  and  may  be  urged, 
in  a  proper  case,  as  the  foundation  for  modify- 
ing contracts.  It  always  comes  in  upon  that 
625*]  *principle  when  it  is  received  at  all. 
Yet  being  offered  to  limit  the  liability  of  pack- 
et owners,  plying  between  N.  Y.  and  Boston, 
to  cases  of  neglect,  it  was  met  by  Mr.  J.  Story, 
with  the  following  among  other  remarks  :  To 
admit  the  evidence  "  would  be  to  hold  out  to 
packet  masters  a  premium  for  indifference,  or 
carelessness,  or  want  of  vigilance  in  protecting 
the  shipments  confided  to  their  care.  I  cannot 
but  deem  every  relaxation  of  the  common  law, 
in  relation  to  the  duties  and  responsibilities  of 
the  owners  of  carrier  ships,  to  be  founded  in 
bad  policy  and  detrimental  to  the  general  inter- 
ests of  commerce."  TheReeside,  2  Sumn..  567, 
575.  The  question  before  us  has  recently  been 
considered,  but  not  decided,  by  the  Supreme 
Court  of  Pa.  Atwood  v.  Transportation  Co., 9 
Watts,  87.  The  reasoning  of  Gibson.  Ch.  J., 
who  delivered  the  opinion,  goes  to  confirm  the 
views  which  I  have  expressed. 

I  am  of  opinion  that  the  judgment  of  the 
court  below  should  be  reversed.  See,  Wyld  v. 
Pickford,  8  Mees.  &  Wels.,  443. 

Nelson.  Ch.  J.,  dissented. 
Judgment  reversed. 

Overruled-11  N.  Y.,  491;  20  N.  Y..  176:  25  N.  Y.,460; 
13  Barb.,  258,  259;  14  Barb.,  528,  529,530;  3  Wall.,  111. 

Commented  on— 1  E.  D.  S.,  115, 134;  8  Leg.  Obs., 350; 
35  Am.  Hep..  753;  14  W.  Va,,  198. 
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Cited  ln-2  N.  Y.,  209;  28andf.,  498:4  Sandf.,  141:  4 
E.  D.  8.,  91;  0  How.  U.S..  382,419;  17  Wall.  :»1:  Xcwl... 
4«9;29Ind..;«}l:3l  Ind.,  398; 3  Kan., 208: 48  Am.  Dec.. 
402,  403;  !i  Ga.,  360;  2  Arn.  Hep.,  12ti;  1.1  Minn.,  3<3:  17 
Am.  Rep.,  726 ;  47  Ind.,  486  ;  65  Am.  Dec.,  232 :  24  N. 
H.,90. 


COLE  ET.  AL.  v.  HALL. 

Judgment  in  Partition — Against  Unknown  Own- 
ers— Binding  on  Such  Owners  in  Collateral. 
Proceedings  —  Presumption  of  Regularity — 
Verdict  Subject  to  Opinion  of  Court — Fact* 
Must  Be  Stated. 

Where  a  final  judgment  In  partition,  obtained  In 
proceedings  against  unknown  owners,  comes  in 
question  collaterally,  such  owners  areas  fully  con- 
cluded by  it  from  questioning  the  fact  of  the  plaint- 
iff's seisin,  as  if  they  bad  been  made  parties  by 
name. 

The  proceedings  previous  to  such  judgment  will 
be  presumed  regular,  until  the  contrary  appear. 

Hence,  though  it  turn  out  that  the  report  of  the 
commissioners  was  signed  by  only  two  of  them,  it 
must  be  intended  prima  facie  that  all  met  and  de- 
liberated. 

Semble,  that  a  final  judgment  In  partition  against 
unknown  owners,  though  obtained  without  the 
publication  of  any  notice,  is  not  absolutely  void  so 
as  to  be  impeachable  collaterally,  but  merely  irreg- 
ular. Per  Cowen,  J. 

*Wherea  verdict  is  taken  subject  to  the  [*626 
opinion  of  the  court,  the  facts  must  be  stated,  and 
not  the  mere  evidence  of  them. 

Citations-1  Hill,  23, 141, 489, 498 ;  11  Wend.,  647. 

T^JECTMENT,  tried  at  the  Oswego  Circuit 
Uj  in  June,  1841,  before  Gridley,  C.  Judge. 
The  action  was  brought  to  recover  a  part  of 
lot  No.  30,  of  the  military  Township  of  Han- 
nibal. It  appeared  on  the  part  of  the  plaint- 
iffs that  in  1790,  the  lot  in  question  was  grant- 
ed to  Joseph  Ten  Eyck  by  letters  patent.  Tea 
Eyck  sold  to  John  D.  Coe,  and  he  conveyed 
to  Garrett  Cottringer  for  life,  in  1791.  Cot- 
tringer  died  in  1816.  In  1819,  Coe  sold  to  John 
D.  Coe,  Jr.,  and  Matthew  D.  Coe,  two  of  the 
plaintiffs,  in  fee;  and  in  1837,  they  conveyed 
to  Cole,  the  other  plaintiff.  The  defendant 
was  in  possession  of  the  lot  at  the  commence- 
ment of  the  suit. 

On  the  part  of  the  defendant  it  was  proved1 
that,  in  1797,  Cottringer  sold  the  whole  of  lot 
No.  30  to  William  Cooper,  who,  in  1809,  con- 
veyed one  half  thereof  to  Jesse  Kellogg.  In. 
1810,  one  McNair  purchased  Kellogg's  half, 
and  in  1817,  applied  to  the  Oswego  C.  P.  for 
partition  of  the  lot,  alleging  that  he  was  seised 
in  fee  of  an  undivided  half  thereof,  and  that 
he  was  ignorant  of  the  names,  rights  or  title  of 
the  other  persons  interested  as  tenants  in  com- 
mon. The  unknown  owners  made  default; 
and  it  was  adjudged  by  the  court  that  McNair 
was  seised  in  fee  of  one  half  of  the  lot,  and 
partition  awarded.  Three  commissioners  were 
accordingly  appointed,  two  of  whom  reported, 
setting  off  358  acres  to  McNair.  The  report 
was  confirmed  and  judgment  of  partition  ren- 
dered, with  an  award  of  $29.28  costs  against 
the  unknown  owners.  Afi.fa.  for  these  costs 
was  issued,  and  the  premises  in  question  sold 
thereon  by  the  sheriff  to  McNair,  who,  in  1825, 
conveyed  to  Robert  Hall,  from  whom  the  de- 
fendant derived  title. 
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The  foregoing  among  other  facts  unneces- 
sary to  be  detailed,  were  stated  in  the  usual 
form  of  a  case  containing  the  evidence  given 
on  the  trial;  from  which  it  appeared  that  a 
verdict  was  taken  for  the  plaintiffs,  subject  to 
the  opinion  of  this  court,  with  liberty  to  either 
party  to  convert  the  case  into  a  bill  of  excep- 
tions or  special  verdict. 
627*]  *Mr.  B.  D.  Noxon,  for  plaintiffs. 

Mr.  W.  F.  Allen,  for  defendant. 

By  the  Court  Cowen,  /.  Under  our  statute, 
the  proceedings  in  partition  were,  in  legal  ef- 
fect, the  same  as  if  the  suit  had  been  instituted 
against  the  tenants  in  common  with  McNair, 
by  name.  It  was  competent  for  them  to  con- 
test his  seisin  in  that  suit;  but  it  is  too  late  to 
do  so  in  this  collateral  proceeding.  He  appears, 
however,  upon  the  proof,  to  have  been  in  upon 
a  sufficient  seisin. 

But  it  was  said  on  the  argument  that  no  prop- 
er affidavit  was  made,  nor  any  notice  published; 
and  that  only  two  of  the  commissioners  met 
and  deliberated.  It  would,  be  enough  to  an 
swer  that  here  was  jurisdiction  and  a  judg- 
ment; that  such  matters  of  mere  irregularity 
cannot  be  inquired  into  collaterally.  See,  But- 
lerv.  Mayor,  etc.,  of  N.  Y.,  1  Hill,  489,  496; 
but  see,  Denning  v.  Corwin,  11  Wend.,  647,  in 
connection  with  what  was  said  by  Bronson,  J., 
in  Bloom  v.  Burdick,  1  Hill,  141.  But  the  ob- 
jections do  not  appear  to  have  any  foundation 
in  fact.  The  least  we  can  do  is  to  presume 
that  all  was  regular  till  the  contrary  is  shown. 
Here  the  defects  were  not  even  suggested  on 
the  trial. 

The  verdict  professes  to  have  been  taken  sub- 
ject to  the  opinion  of  this  court.  There  is 
scarcely  a  fact  so  stated  in  the  case,  that  we 
•can  notice  it  under  our  rule  prescribing  the 
form  of  such  verdicts.  The  proceedings  in 
partition  and  the  sheriff's  deed  come  nearest 
to  a  compliance  with  the  rule;  and  we  have 
consented  to  consider  the  case,  though  we  can 
by  no  means  consent  that,  as  a  form,  it  should 
be  drawn  into  precedent.  See,  Banyer  v.  El- 
lice,  1  Hill,  23. 

The  defendant  derived  a  complete  title  un- 
der the  sheriff's  deed  to  McNair. 

Judgment  for  defendant, 

Distinguished—  37  Barb.,  355. 
Cited  in— 96  N.  Y.,  531. 
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Chattel  Mortgage  not  Filed — Mortgagor  in  Pos- 
session as  Agent  of  Mortgagee  —  Mortgage 
Void. 

Where  a  mortgage  of  personal  property  was  not 
filed  pursuant  to  2  R.  S.,  71,  sees.  9,  10,  2d  ed.,  and 

NOTE.— Chattel  mortgage— Possession  left  with 
mortgagor— Effect  of  recorrting— Fraud— Question  of 
•fact.  Barrow  v.  Paxton,  5  Johns.,  258,  note;  Look 
v.  Comstock,  15  Wend.,  244,  note. 

Sales— Possession  left  with  vendor.  Sturtevant  v. 
Ballard,  9  Johns.,  337,  note. 

Transfer  nf  property  to  secure  contingent  liability. 
Ludlow  v.  Kurd,  19  Johns.,  218,  note. 
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the  mortgagor  was  suffered  to  remain  in  possession 
for  the  purpose  of  managing  the  property  as  agent 
for  the  mortgagee ;  held,  not  an  actual  change  of 
possession  within  the  meaning  of  the  above  stai  ute, 
and  that,  therefore,  the  mortgage  was  absolutely 
void  as  against  creditors. 

rPRESPASS  for  taking  a  wagon,  tried  at  the 
-L  Tioga  Circuit  in  January,  1841,  before 
Monell,  G.  Judge.  The  defense  was,  that  the 
wagon  once  belonged  to  Henry  W.  Camp,  and 
was  seized  by  direction  of  the  defendants  un- 
der an  execution  against  the  former  issued  on 
a  judgment  recovered  in  1839.  The  plaintiff 
claimed  title  to  the  wagon  under  a  mortgage 
covering  a  large  amount  of  personal  property, 
including  the  wagon  in  question,  executed  to 
him  by  H.  W.  Camp  in  1837,  for  a  valid  con- 
sideration. The  mortgage  had  not  been  filed 
pursuant  to  2  R.  S.,  71,  sees.  9, 10,  2d  ed.;and 
the  mortgagor  testified  that,  when  it  was  ex- 
ecuted, he  "made  a  formal  delivery  of  the 
property  to  the  plaintiff,  going  around  with 
him  and  pointing  out"  the  several  articles;  that 
the  plaintiff  then  requested  him  (the  mortgagor) 
to  take  charge  of  the  property  at  a  stipulated 
compensation,  and  manage  it  as  agent;  that  wit- 
ness immediately  took  charge  of  it  according- 
ly, and  had  not  possessed  it  since  except  as  the 
plaintiff's  agent.  It  appeared  that  the  property 
had  not  been  removed  from  where  it  was  when 
the  mortgage  was  given,  but  had  ever  since 
remained  in  the  mortgagor's  charge.  One  ques- 
tion at  the  trial  was,  whether  these  circum- 
stances could  be  deemed  to  constitute  "an  im- 
mediate delivery"  and  an  '  'actual  and  continued 
change  of  possession  of  the  things  mortgaged," 
within  the  meaning  of  the  above  statute.  The 
circuit  judge  held  they  might;  and  the  jury 
having  found  a  verdict  in  favor  of  the  plaint- 
iff, the  defendants  now  moved  for  a  new  trial 
upon  a  case. 

*Mr.  M.  T.  Reynolds,  for  defend-  [*629 
ants. 

Mr.  S.  Stevens,  for  plaintiff. 

By  the  Court  Cowen,  J.  The  plaintiff's  ti- 
tle to  the  one  horse  wagon  depended  on  the 
question,  whether  the  possession  of  the  prop- 
erty, of  which  he  took  a  mortgage  from  Henry 
W.  Camp,  was  actually  delivered,  within  the 
meaning  of  the  Statute  for  the  Protection  of 
Creditors  against  Fraudulent  Transfers. 

Henry  W.  Camp  was  left  in  possession  as  the 
plaintiff's  agent,  to  manage  the  property  for 
him;  and  this  the  judge  put  to  the  jury  as  an 
actual  change  of  possession  from  mortgagor  to 
mortgagee.  The  mortgage  was  not  filed,  and 
the  statute  declares  such  a  mortgage  absolutely 
void  as  to  creditors,  if  it  be  not  accompanied 
by  an  ac'ual  and  continued  change  of  posses- 
sion. We  are  of  opinion  the  learned  judge 
erred.  Actual  change  of  possession,  imports 
at  least  something  more  than  a  mere  legal  or 
fictitious  change,  to  be  worked  by  the  opera- 
tion of  the  mortgage  itself.  Upon  any  other 
construction  the  statute  means  nothing.  Nor 
can  parties  agree  that  the  mortgagor  shall  con- 
tinue in  actual  possession,  and  call  this  the 
possession  of  the  mortgagee. 

New  trial  granted. 

Reviewed— 84  N.  Y.,  639. 

Cited  in-4  Hill.  298:  8  Barb..  123:  52  Barb.,  375;  3 
Sandf .,  73 ;  2  Rob.,  488 ;  2  Wood.  &  M..  117. 
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THE  TROY  TURNPIKE  AND  R.  R.  COM- 
PANY. 

Trespass  and  Ejectment — Lie  against  a  Corpora- 
tion Aggregate — Line  of  Railroad  Laid  Out — 
Appraisement  of  Damages  of  Land  Owner — 
Appraisement  Filed— Appeal  by  Land  Owner 
—Reversal— Effect  of. 

An  action  of  trespass  or  ejectment  will  lie  against 
a  corporation  aggregate. 

The  Troy  Turnpike  and  R.  R.  Company,  having: 
laid  out  their  road  through  lands  belonging  to  the 
plaintiff,  caused  his  damages  to  be  appraised  by 
commissioners,  deposited  the  amount  in  a  bank  to 
his  credit,  gave  him  notice  thereof,  and  then  took 
possession.  The  plaintiff  afterwards  appealed  to  the 
Chancellor,  who  reversed  the  appraisement  and  or- 
dered the  Company  to  pay  a  larger  sum  than  that 
awarded  by  the  commissioners.  The  Company, 
however,  without  paying  the  money  thus  ordered, 
proceeded  to  work  their  road,  and  used  the  lands 
of  the  plaintiff  for  that  purpose.  Held,  in  eject- 
ment against  the  Company  for  the  lands  thus  pos- 
sessed, that  the  plaintiff  was  entitled  to  recover; 
630*]  *and  this,  though  the  Act  incorporating  the 
defendants,  deciared.that  9n  depositing  the  amount 
awarded  by  the  commissioners  and  giving  notice 
thereof,  the  defendant  should  be  deemed  seised  of 
the  land  in  fee  simple. 

The  effect  of  the  order  on  the  appeal  was,  to  nul- 
lify the  original  appraisement  and  render  it  void  as 
between  the  parties  to  the  proceeding. 

A  reversal  on  appeal  is,  in  legal  effect,  as  fatal  to 
the  original  judgment  or  proceeding  as  a  reversal 
on  writ  of  error. 

An  appeal  is  even  more  searching  as  to  the  merits 
than  a  writ  of  error ;  for  the  former  looks  to  both 
law  and  fact,  whereas  error  regards  the  law  only  as 
it  appears  upon  the  record. 

where  one  acquires  title  to  land  or  goods  under  a 
judgment  which  is  afterwards  reversed,  his  title  is 
at  an  end.  and  the  thing  must  be  restored  in  specie. 

An  exception  to  this  rule  is,  where  the  title  has 
been  thus  acquired  by  a  stranger  or  third  person 
bona  fide. 

Citations— 1  Kyd.  Corp.,  323 ;  33  Pick.,  139,  140 ;  18 
Wend.,  9 :  Laws.  1831,  p.  229-231 ;  6  Dane,  Abr..  tit. 
Pleadings,  ch.  188;  Dunl.  Adm.  Pr.,  316,317;  Bac. 
Abr.,  tit.  Error,  M.,  3 :  Cro.Jac.,  246 ;  Yelv.,  179. 

DJECTMENT,  tried  at  the  Rensselaer.  Cir- 
J-J  cuit  in  September,  1840,  before  Cushman, 
C.  Judge.  The  action  was  brought  to  recover 
a  piece  of  land  containing  about  five  acres, 
which  was  occupied  by  the  defendants  as  a 
part  of  their  McAdara  road  leading  from  Troy 
to  Bennington.  It  appeared  on  the  trial  that 
the  plaintiff  had  title  to  and  was  in  possession 
of  the  land  in  question  before  it  was  taken  by 
the  defendants;  that  the  defendants  were  duly 
organized  under  their  Act  of  incorporation, 
passed  April  18,  1831,  and  went  into  operation 
in  pursuance  thereof;  that  before  the  defend- 
ants took  possession  of  the  land,  commission- 
ers were  appointed  under  the  Act  to  determine 
the  damages  which  the  owners  of  land,  etc., 
to  be  taken  by  the  defendants,  might  sustain; 
that  the  said  commissioners,  after  hearing  the 
proofs  and  allegations  of  the  parties,  appraised 
the  plaintiff's  damages  at  $120;  that  the  de- 
fendants deposited  that  sum  to  the  plaintiff's 
credit  in  one  of  the  Troy  banks,  gave  due  no- 
tice thereof  and  immediately  entered  upon  and 
took  possession  of  the  land;  that  the  plaintiff 
duly  appealed  to  the  Chancellor  from  the  said 
appraisement,  and  upon  a  hearing  of  the  ap- 
peal it  was  decreed  that  the  appraisement  be 
set  aside,  annulled  and  held  for  naught,  and 
an  order  was  made  referring  it  to  a  master  to 
ascertain  the  damages  sustained  by  the  plainl- 
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iff;  that  after  hearing  the  proofs  and  allega- 
tions of  the  parties  the  *master  report-  [*<*.'{  1 
ed  that  the  plaintiff  ought  to  have  $600  for  his 
damages;  that  the  report  was  duly  confirmed 
by  the  Chancellor,  and  a  decree  entered  that 
the  defendants  pay  to  the  plaintiff  the  sura  so- 
reported,  with  interest,  and  that  in  default 
thereof  the  plaintiff  should  have  execution 
therefor;  that  the  decree  was  enrolled,  execu- 
tion issued  and  returned  nulla  bona,  before  the 
commencement  of  this  suit;  and  that  the  said 
sum  of  $600  had  not  been  paid,  although  the 
defendants  had  laid  out  and  worked  their  road 
over  the  land  in  question.  Upon  the  foregoing- 
facts  being  shown,  the  plaintiff  rested;  and 
the  defendants  moved  for  a  nonsuit  on  the 
ground:  1.  That  ejectment  would  not  lie 
against  a  corporation  aggregate;  and  2.  That, 
from  the  evidence,  it  appeared  the  title  to  the 
land  in  question  had  vested  in  the  defendants 
in  fee,  under  the  9th  section  of  the  Act  of 
1831;  see,  Sess.  L..  1831,  pp.  220,  230;  and  it 
was  insisted  they  could  not  be  devested  there- 
of by  reason  of  the  non  payment  of  the  in- 
creased sum  in  damages  awarded  by  the  Chan- 
cellor. The  judge  overruled  the  motion,  and 
the  defendants  excepted.  Other  testimony  was- 
given,  and  several  exceptions  taken  by  the  de- 
fendants to  the  rejection  of  evidence  offered 
by  them,  which  need  not  be  stated.  The  jury 
found  a  verdict  for  the  plaintiff,  and  the  de- 
fendants now  moved  for  a  new  trial  upon  a 
bill  of  exceptions. 

Mr.  S.  Stevens,  for  defendants. 

Messrs.  H.  Z.  Hayner  and  D.  Buel.  Jr., 
for  plaintiff. 

By  the  Court,  Cowen,  J.  The  old  doctrine, 
always  admitted  to  be  questionable,  1  Kyd., 
Corp.,  223,  that  trespass  or  ejectment  will  not 
lie  against  a  corporation  aggregate,  is  exploded 
by  the  modern  authorities.  Second  Precinct  of 
Rehoboth  v.  Catlwlic  Cong.  Ch.,  etc.,  23  Pick., 
139,  140,  and  cases  cited.  In  Bloodgood  v.  R. 
R.  Co.,  18  Wend..  9,  trespass  quare  clausum 
fregit,  was  held  maintainable  against  a  corpo- 
ration. The  action  went  through  this  court 
*and  the  Court  of  Errors  without  the  [*632 
objection  being  thought  of.  The  material 

3uestion  relates  to  the  effect  of  an  appraisal, 
eposit,  appeal,  reversal  and  increase  of  ap- 
praisal by  the  Chancellor,  under  the  9th  and 
10th  sections  of  the  Act  by  which  the  defend- 
ants were  incorporated.  Sess.  L.,  1831.  pp. 
229-231.  By  the  9th  section  it  is  declared  that, 
upon  depositing  the  amount  of  the  original 
appraisal  with  costs,  in  a  Troy  bank,  to  the 
credit  of  the  owner,  and  giving  him  notice, 
the  Corporation  shall  be  deemed  seised  in  fee 
simple  and  possessed  of  the  land  to  which  the 
appraisal  relates.  Then  the  10th  section  pro- 
vides that,  if  dissatisfied,  the  owner  may  with- 
in 90  days,  etc.,  appeal  to  the  Court  of  Chan- 
cery; and  the  decision  of  that  court  shall  be 
final  and  conclusive. 

In  the  case  of  the  plaintiff,  his  damages 
were  appraised  at  $120,  which  was  duly  de- 
posited and  notice  given.  Some  90  days  after 
he  appealed  to  the  Court  of  Chancery,  which 
decreed  that  the  appraisal  should  be  set  aside, 
annulled  and  held  for  naught,  referring  the 
question  of  damages  to  a  master.  The  latter 
reported  $600,  and  his  report  was  confirmed, 
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with  a  decree  that  the  plaintiff  should  have 
execution  for  that  sum.  The  Company  took 
possession  and  laid  out  and  worked  their  road, 
without  paying  the  sum  awarded  in  chancery; 
and  have  hitherto  refused  to  pay  it.  The  ques- 
tion is,  whether  they  can  retain  possession,  or 
can  be  said  to  have  acquired  and  continued  a 
title  in  themselves  without  paying  or  deposit- 
ing the  amount  of  the  appraisal  in  chancery. 
The  Company  complied  literally  with  the  pro- 
visions of  the  9th  section.  There  was  an  ap- 
praisement, a  deposit  and  notice.  The  conse- 
quence declared  is,  a  transfer  of  title  and  pos- 
session, from  the  plaintiff  to  them.  The  diffi- 
culty lies  in  their  further  proposition,  that 
their  position  was  maintained  notwithstanding 
the  appeal,  the  reversal  of  the  first  appraise- 
ment, and  the  substitution  of  an  increased 
sum  by  the  Court  of  Chancery. 

One  effect  of  the  latter  proceeding  cannot  be 
disputed.  The  original  appraisement  was 
633*]  nullified;  and,  as  between  *the  parties, 
became  void.  It  is  to  be  regarded  as  if  it  had 
never  been.  The  reversal  on  appeal  is.  in  its 
legal  effect,  as  fatal  to  the  original  judgment 
as  if  the  reversal  were  by  writ  of  error.  An 
appeal  is  even  more  searching  than  error,  as  to 
the  merits  ;  for  it  looks  both  to  law  and  fact. 
6  Dane,  Abr.,  tit.  Pleadings,  ch.  188;  Dunl. 
Adm.  Pr.,  316,  317;  whereas  error  regards  the 
law  only  as  it  appears  upon  the  record.  In 
some  other  respects,  I  apprehend,  an  appeal 
will  be  found  to  operate  more  broadly  than  a 
writ  of  error  ;  and  in  no  case,  unless  its  effect 
be  limited  by  positive  provision,  can  a  judg- 
ment or  decree  of  reversal  by  appeal  be  con- 
sidered as  less  fatal  to  the  original  proceeding 
than  a  reversal  on  error.  Now  the  change  or 
transfer  of  title,  both  of  lands  and  goods,  in 
virtue  of  a  judgment,  is  quite  common,  and 
the  effect  of  a  reversal  upon  the  party  thus 
taking  title  is  familiar.  A  man  recovers  land 
in  a  real  action  and  takes  possession  under  an 
execution,  or  he  acquires  title  to  land  by  ex- 
tent, or  to  goods  by  sale  under  execution;  and 
the  judgment  is  afterwards  reversed.  So  far 
as  he  is  concerned,  his  title  is  at  an  end,  and 
the  thing  shall  be  restored  in  specie — not  mere- 
ly the  value  for  which  it  was  extended  or  pur- 
chased, but  the  thing  itself.  The  only  excep- 
tion is,  where  the  sale  is  to  a  stranger  bonafide, 
or  where  a  third  person  has  bonafide  acquired 
some  collateral  right  from  the  party,  before 
the  reversal.  The  cases  to  this  doctrine  are 
collected  in  Bac.  Abr.,  tit.  Error,  M,  3.  In 
Ooodyere  v.  Ince,  Cro.  Jac.,  246;  Yelv.,  179. 8. 
C. ,  nom.  Ooodyer  v.  Junce,  the  plaintiff  had  an 
extent  of  a  term  under  an  elegit,  which  was  set 
aside  as  erroneous  ;  and  the  court  held,  that 
the  possession  should  be  specifically  restored 
to  the  defendant,  though,  according  to  Croke, 
the  plaintiff  has  sold  his  right.  The  court  said 
there  was  a  difference  between  this  case  and 
where  the  sheriff  had  sold  goods  to  a  stranger 
under  &fi.  fa.  Take  the  case  of  a  fine,  which 
is  afterwards  reversed  for  error.  Here  is  a 
conveyance,  for  a  valuable  consideration,  by 
the  party's  consent.  It  is  a  judgment  in  form 
only.  Yet  the  demandant's  title  ceases,  and 
634*]  the  original  title  of  the  tenant  is  Re- 
stored by  operation  of  law.  The  claims  thus 
subverted  are  quite  as  strong  in  favor  of  the 
party  taking  title  under  the  judgment,  as  the 
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one  before  us;  and  some  of  them  even  stron- 
ger. The  title  to  the  land  here  passed  from  the 
plaintiff,  if  it  can  be  said  to  have  passed  at  all, 
in  inmlum  and  by  operation  of  law,  in  conse- 
quence of  the  judgment  rendered  by  the  ap- 
praisers and  the  deposit  of  the  money.  That 
judgment  was  reversed;  it  ceased  to  have  any 
existence,  at  least,  from  the  time  of  the  decree 
on  appeal.  The  Company  say,  although  our 
judgment  is  gone,  yet  our  title  remains.  Sup- 
pose they  had  brought  ejectment  against  the 
plaintiff;  the  same  principle  would  entitle  them 
to  recover.  What  is  that  principle  plainly 
stated  ?  It  is,  that  a  party  may  recover  land, 
in  virtue  of  a  judgment  which  has  ceased  to 
exist. 

Such  a  claim,  it  seems  to  me,  is  not  only  dis- 
countenanced by  authority  and  all  the  analo- 
gies of  the  law,  but  derives  no  strength  from 
any  principle.  The  title  to  a  man's  land  is- 
transferred  by  the  statute  for  the  reason  that 
he  has  been  paid  a  fair  value.  Chancery  has 
decided  that  a  fair  value  has  not  been  paid  ; 
and  that  decision  is  declared  by  the  same  stat- 
ute to  be  conclusive.  Independently  of  the 
nullity  thus  wrought  upon  the  original  ap- 
praisement, the  very  cause  and  reason  of  the 
law  has  ceased  to  operate.  In  all  other  like 
cases,  the  cause  ceasing,  the  effect  likewise 
ceases.  The  judgment  reversed  ceases  to  avail 
the  party  who  recovered  it.  So  far  from  be- 
ing able  to  use  it  offensively,  he  must  restore 
all  he  took  under  it ;  if  money,  in  an  action 
for  money  received  ;  if  land,  in  an  action  of 
ejectment.  The  effort  of  the  defendants  is  to 
derive  a  greater  effect  from  a  summary  award, 
than  the  law  ever  ascribed  to  the  most  solemn 
and  formal  judgment  in  a  court  of  record.  This 
we  think  cannot  be  allowed.  In  good  sense, 
the  9th  section  must  be  understood  to  declare 
the  appraisement  and  deposit  with  the  trans- 
fer of  title,  all  subject  to  the  revisory  power 
of  the  10th  section.  The  suit  on  appeal  was  a 
continuance  of  and  identical  with  that  before 
the  commissioners  of  appraisal. 

New  trial  denied. 

Cited  in-8  Barb.,  249 ;  12  Barb.,  198 ;  11  Abb.  Pr., 
101 ;  90  Pa.  St.,  305 ;  41  Mo.,  420 :  50  Am.  Dec..  589;  29 
Me.,  309 ;  58  Am.  Dec.,  443 ;  22  Ct.,  538. 


*THE  CAYUGA  COUNTY  BANK  [*635 
HUNT. 

Negotiable  Paper — Acceptance  of  Bill  by  Partners 
— No  Place  of  Payment  Mentioned — Death  of 
One  Partner — Presentment  at  Survivor's  Place 
of  Business,  Sufficient — Business  Hours — Pro- 
test— Notarial  Certificate  of,  as  Evidence. 

A  bill  of  exchange,  mentioning  no  place  of  pay- 
ment, was  drawn  upon  and  accepted  by  partners  as 
such,  one  of  whom  died  before  it  became  due;  held, 
that  a  presentment  of  it  for  payment  at  the  surviv- 
ing' partner's  place  of  business,  was  sufficient  to 
charjre  an  indorser,  and  that  no  demand  need  be 
made  of  the  personal  representative  of  the  deceased 
partner. 


NOTE.— Negotiable  paper— Presentment— Place  for, 
when  nn  place  named—  Usury—  Notary's  certificate. 

In  case  no  place  of  payment  is  named,  "  demand  of 
payment  at  the  usual  place  of  business  of  the  maker, 
thoutrh  he  be  absent,  is  sufficient;  or  at  his  resi- 
dence ;  or  to  him  in  person.  And  where  such  note 
is  made  by  a  partnership,  a  demand  of  one  of  the 
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Business  hours,  in  respect  to  the  time  of  present- 
ment and  demand  of  bills  and  notes.generall y  range 
through  the  whole  day  down  to  the  hours  or  rest  In 
the  evening*  except  where  the  paper  is  due  from  a 
bank. 

A  notarial  certificate  of  protest  of  a  bill  of  ex- 
change stated  a  presentment  for  payment  at  the  of- 
fice of  the  acceptor  on  the  proper  day,  and  that  the 
office  was  closed,  etc.,  but  was  silent  with  respect  to 
the  hour  of  doing  the  act ;  yet  held,  sufficient,  as 
regularity  in  this  particular  should  be  presumed. 

fit  is  no  objection  to  receiving  in  evidence  a  cer- 
tificate of  notice  of  protest,  that  it  was  made  and 
dated  two  years,  or  any  other  time  after  protest  and 
notice  given. 

In  an  action  by  a  country  bank  against  the  in- 
dorser of  a  bill  of  exchange,  mentioning  no  place  of 
payment,  it  appeared  that  the  bill  was  discounted 
by  the  plaintiffs  for  the  acceptors ;  that  the  drawer, 
Indorser  and  acceptors  resided  in  N.  Y.;  that  the 
business  was  conducted  by  the  plaintiffs  through 
their  cashier  while  in  that  city;  that  the  avails  of 
the  bill  were  paid  in  drafts  on  N.  Y.  equal  in  value 
to  city  funds ;  and  that  the  amount  thus  paid  was 
the  face  of  the  bill,  deducting  the  difference  of  ex- 
change between  country  and  city  funds,  in  addition 
to  the  usual  discount ;  held,  that  the  bill  was  not 
usurious. 

Otherwise,  had  more  than  the  usual  difference  of 
exchange  been  deducted,  or  the  avails  of  the  bill 
been  paid  in  drafts  having  a  long  time  to  run. 

Citations— Story.  Part.,  sees.  361,  362 :  Chit.  Bills. 
421  r.  Am.  ed.,  1839 ;  1  Bos.  &  P.,  144 ;  10  Wend.,  116; 
7  Paige,  583 ;  17  Ves.,  332 ;  13  Johns..  47. 

A  SSUMPSIT,  tried  at  the  Cayuga  Circuit  in 
A  February,  1841,  before  Moseley,  C.  Judge. 
The  action  was  by  the  plaintiffs  as  indorsees 
against  the  defendant  as  indorser  of  a  bill  of 
exchange  drawn  by  James  Treat  on  Stephen 
Sicard  &  Co.,  N.  Y.,  and  accepted  by  them. 
The  bill,  which  bore  date  January  16,  1839, 
was  payable  to  the  order  of  the  defendant  at 
ninety  days;  and  no  place  of  payment  was  men- 
tioned therein.  On  the  trial,  after  proving  the 
signature  of  the  defendant  as  indorser,  the 
plaintiffs  gave  in  evidence  a  notarial  certificate 
of  protest,  stating  that  April  19,  1839,  the  no- 
636*1  tary  presented  *the  bill  in  question  at 
No.  4  Wall  St.,  the  office  of  the  acceptors,  but 
found  the  same  closed  and  no  person  there  of 
whom  payment  could  be  demanded  ;  that  he 
then  presented  the  same  to  the  widow  of  Ste- 
phen Sicard,  for  payment,  which  she  refused, 
saying  that  the  partner  of  her  late  husband  was 
at  the  south,  and  she  knew  nothing  of  it.  The 
plaintiffs  also  read  in  evidence  a  notarial  cer- 
tificate, stating  that  notice  of  protest  of  the 
bill  in  question  had  been  duly  given  to  the  de- 
fendant. This  certificate  was  dated  February 
9.  1841,  nearly  two  years  after  presentment  and 
protest.  No  further  evidence  was  offered  by 
the  plaintiffs.  The  defendant's  counsel  moved 
for  a  nonsuit,  on  the  ground:  1.  That  the  pre- 
sentment of  the  bill  in  question  to  the  widow 
of  Stephen  Sicard,  deceased,  was  insufficient 
to  charge  the  indorser;  2.  That  it  did  not  ap- 
pear from  the  certificate  of  protest  that  the  bill 
was  presented  for  payment  to  any  person  at 
the  office  of  S.  Sicard  &  Co. ,  or  that  the  notary 
called  for  that  purpose  during  office  hours; 
and  3.  That  the  certificate  of  notice  of  protest 
was  not  given  till  nearly  two  years  after  pro- 


test was  made.  The  judge  denied  the  motion, 
and  the  defendant  excepted.  The  defendant 
then  proved  that  the  plaintiffs'  Bank  was  sit- 
uated at  Auburn;  that  the  bill  in  question  was 
delivered  by  Stephen  Sicard  to  the  plaintiffs' 
cashier,  Mr.  Throop,  in  the  City  of  N.  Y., 
for  the  purpose  of  being  discounted  by  the 
plaintiffs;  that  the  drawer,  indorser,  and  Sic- 
ard, then  resided  in  the  City  of  N.  Y.;  that 
the  latter  died  before  the  bill  became  due;  that 
on  receiving  the  draft,  to  wit:  January  16, 
1839,  Throop,  drew  on  funds  of  his  Bank  in 
the  City  of  N.  Y.  in  favor  of  the  acceptors  for 
$4,000,  which  sum  was  paid  to  Sicard  as  part 
of  the  avails  of  the  bill  in  question  ;  that 
Throop's  draft  was  equal  in  value  to  city  funds; 
that  on  the  same  day  Throop  sent  the  bill  in 
question  in  a  letter  to  the  teller  of  his  Bank  at 
Auburn,  requesting  him  to  transmit  a  draft  to 
S.  Sicard  &  Co.  for  the  balance,  after  deduct- 
ing $4,000  together  with  the  discount,  and  the 
usual  difference  of  exchange  between  Auburn 
and  N.  Y. ;  that  this  letter  *was  writ-  [*637 
ten  in  pursuance  of  an  agreement  made  be- 
tween Throop  and  Sicard,  in  relation  to  the 
discounting  of  the  bill  in  question,  and  con- 
tained the  terms  upon  which  the  discount  was 
agreed  to  be  made;  that  a  draft  of  the  plaintiffs 
on  N.  Y.  for  $863.38  (being  the  balance  of 
$1,000  less  the  discount  on  $5.000,  and  less  also 
one  per  cent.,  the  latter  being  the  difference 
of  exchange  between  citv  and  country  funds) 
was  sent,  as  directed  in  Throop's  letter,  Janu- 
ary 21,  1839,  and  that  all  of  Throop's  acts  in 
relation  to  the  discount  were  done  as  cashier 
of  the  plaintiffs.  The  testimony  here  closed, 
and  the  defendant's  counsel  asked  the  judge  to 
charge  that  the  bill  was  usurious  and  void;  but 
the  judge  refused  to  do  so,  and  instructed  the 
jury  that  it  was  not  usurious.  The  defendant 
excepted.  The  jury  having  rendered  a  ver- 
dict in  favor  of  the  plaintiffs,  the  defendant 
now  moved  for  a  new  trial  upon  a  bill  of  ex- 
ceptions. 

Mr.  B.  D.  Noxon,  for  defendant. 

Mr.  J.  Porter,  for  plaintiffs. 

By  the  Court,  Cowen,  J.  The  bill  of  ex- 
change was  payable  generally,  mentioning  no 
place.  The  drawees  were  Stephen  Sicard  & 
Co.,  who  accepted  the  bill  as  a  firm,  thus  be- 
coming joint  debtors.  On  the  death  of  Sicard, 
he  was  discharged  at  law,  the  liability  devolv- 
ing on  the  surviving  partner,  Story,  Part.,  sees. 
361,  362,  to  whom  alone  the  plaintiffs  were 
bound  to  have  the  bill  presented  for  payment. 
The  mode,  therefore,  in  which  the  bill  was  pre- 
sented to  the  widow  and  supposed  personal 
representative  of  Sicard,  or  whether  she  were, 
in  fact,  his  representative,  becomes  entirely  un- 
important. 

No  objection  was  made  at  the  trial  that  the 
presentment,  which  was  at  No.  4  Wall  St., 
where  the  survivor  transacted  business,  should 
have  been  at  his  residence  or  any  other  place. 


partners  in  person,  or  a  demand  at  the  usual  place 
of  business  of  the  partnership,  is  sufficient."  Gates 
v.  Beecher,  60  N.  Y.,  522.  per  Folger,  J.  In  case 
of  joint  makers,  not  partners,  demand  must  be 
made  upon  each.  8  C.  See  also.  Cox  v.  Nat.  Hunk, 
100  U.  S.,  713  (Book  XXV..  Law.  ed.);  Mitchell  v. 
Baring,  10  Barn.  &  C.,  11 ;  McGruder  v.  Bank  of 
Washington,  9  Wheat.,  598  (22  U.  S.,  Book  VI.,  Law. 
ed.):  Lanussa  v.  Mossicut,  3  Mart.  (La.),  361. 
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Where  the  maker  or  acceptor  has  a  well  known 
place  of  huglne**,  it  may  well  be  doubted  if  present- 
ment at  his  residence  during  business  hours,  would 
be  sufficient.  See  1  Daniel,  Neg.  Insts.,  sec.  636. 

Uiturii— Relation  to  exchange.  See  Merritt  v.  Ben- 
ton,  10  Wend.,  116,  note.  For  classified  list  of  notes 
on  usury,  see  Sizer  v.  Miller.  1  Hill,  227. 

Notary's  certificate  as  evidence.  See  Bank  of  Roch- 
ester v.  Gray,  ante,  227,  note. 

HILL  2. 
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Therefore  the  question  on  the  place  of  pre- 
sentment does  not  arise.  It  must  be  taken  to 
<5«'58*]  have  been  *proper.  Nor  was  the  man- 
ner of  presentment  denied  to  be  proper;  nor 
the  day. 

But  it  is  objected  that  the  time  of  day  should 
have  been  mentioned  in  the  notary's  certificate; 
for  perhaps  it  might  have  been  after  the  hours 
of  rest.  The  certificate  states  that  it  was  pre- 
sented on  the  third  day  of  grace.  This,  com- 
ing from  a  witness  on  the  stand,  would  be 
deemed prima  facie  evidence  of  presentment  at 
a  proper  time  in  the  day  ;  and  if  an  improper 
hour  were  in  truth  selected,  it  would  lie  with 
the  adverse  party  to  show  the  fact  by  cross- 
examination  or  otherwise.  It  would  not  be  in- 
tended that  a  late  hour  was  resorted  to.  We 
think,  therefore,  that  the  certificate,  in  fair 


It  is  said  the  borrowers'  bill  was  payable  at 
large,  and  the  Bank  might  have  enforced  its 
payment  at  N.Y.  in  city  funds  or  specie.  That 
is  true,  if  the  Bank  had  not  continued  the 
holders.  Remaining  with  the  Bank,  however, 
the  bill  was  payable  at  Auburn.  But  the  ques- 
tion of  usury  does  not,  I  apprehend,  depend, 
in  cases  of  this  kind,  upon  accidental  circum- 
stances. It  goes  upon  the  right  of  the  Bank 
primarily  to  lend  its  own  bills  and  receive  a 
note  for  their  nominal  amount,  making  the  or- 
dinary discount.  So  far  the  transaction  is 
strictly  a  loan;  and  there  it  would  ordinarily 
stop.  But  the  Bank  happens  to  have  funds  in 
N.  Y.  which  are  slightly  more  valuable — in 
this  case,  one  per  cent. — funds  which  it  has 
made  thus  valuable  at  an  expense  equal  to  the 
difference  of  exchange.  The  borrowers  prefer, 


construction,   imports  a  presentment  during  |  or  are  willing  to  take  by  way  of  purchase  and 


the  proper  hours  of  business.  These,  except 
where  the  paper  is  due  from  a  bank,  generally 
range  through  the  whole  day  down  to  bed- 
time in  the  evening.  Chit.  Bills,  421  r,  Am. 
ed.,  1839,  and  cases  there  cited.  It  would  be 
quite  a  forced  presumption  on  the  words  of  an 
officer  saying  he  presented  on  such  a  day,  to 
fix  the  hour  either  before  or  after  that  when 
business  is  usually  transacted.  It  would  be  to 
suppose  the  notary,  at  the  expense  of  his  own 
convenience,  going  at  an  improper  hour  for  the 
mere  sake  of  doing  wrong. 

It  is  no  objection  that  the  certificate  of  no- 
tice was  drawn  up  by  the  notary  two  years,  or 
any  other  length  of  time  after  notice  was  giv- 
en. The  statute  gives  it  as  a  substitute  for  his 
personal  testimony  at  the  trial.  It  is  properly 
called  for  and  may  be  drawn  up  when  it  hap- 
pens to  be  wanted  as  evidence.  The  notary 
cannot  be  expected  always  to  prepare  it  as  a 
matter  of  course  ;  for  non  constat  it  may  ever 
be  wanted.  It  was  said  on  the  argument,  that 
ordinarily  it  is  drawn  up  and  transmitted  to 
the  holder  at  or  about  the  time  when  the  busi- 
ness is  done.  That  is  the  better  practice;  but 
it  is  not  esssential. 

This  brings  us  to  the  question  of  usury.  It 
is  not  disputed  that  the  case  is  one  of  loan  on 
a  bill  made  for  the  purpose  of  being  discount- 
ed by  the  Cayuga  Bank.  That  Bank  is  a 
country  institution,  keeping  funds  in  the  City 
639*]  of  *N.  Y.,  by  means  of  which  its  drafts 
are  receivable  there  at  par,  or  were  so  when  the 
discount  took  place.  Its  own  bills  were  one 
per  cent,  below  par  at  N.  Y. ;  and  the  borrow- 
ers, instead  of  taking  these,  took  two  drafts — 
oue  from  the  cashier  who,  being  in  N.  Y.,  ar- 
ranged the  loan  there,  and  the  other  directly 
from  the  Bank.  After  deducting  the  usual 
rate  of  discount,  the  one  per  cent. ,  being  the 
true  difference  of  exchange  against  Auburn, 
was  also  deducted;  and  the  two  drafts  drawn 


on  N.  Y.  for  the  balance.  This  was  insisted 
on  at  the  trial  as  usurious.  The  judge  held  it 
was  not,  and  directed  a  verdict  for  the  plaint- 
iffs. 

The  application  by  the  borrowers  was,  in 
short,  this:  "  I  want  the  loan  of  vour  bills  to 
$4,912.50  [$5,000,  less  the  discount],  or  what 
is  equal  to  that  in  your  city  funds,  which  will 
be  $49.12  less."  The  latter  is  furnished.  Such 
a  transaction  is  not  usurious,  unless  it  would 
have  been  equally  so  for  the  Bank  to  loan  its 
own  bills  at  par. 

HILL  2.  N.  Y.  R.,  15. 


as  a  substitute  for  the  direct  loan,  an  amount 
of  those  N.  Y.  funds  equal  to  the  bills  of  the 
Bank.  It  is  entirely  clear  that  the  Bank  makes 
nothing  by  thus  changing  the  form  of  the 
transaction.  It  deals  on  its  legitimate  discount 
*only;  and  there  is  no  question  in  such  [*64O 
case  to  be  determined  by  the  jury.  It  is,  in 
one  branch,  a  contract  of  remittance.  The  spe- 
cie represented  by  the  bank-bills  which  are 
loaned,  is  in  the  country,  and  its  immediate 
transportation  to  N.Y.  is  desirable.  The  Bank 
by  its  drafts  enables  the  borrowers  to  com- 
mand it  at  N.  Y. ,  without  the  expense  of  act- 


ual transportation. 
Thus  the  transaction 


involves,  when  we 


come  to  analyze  it, two  distinct  bargains.  It  is, 
in  effect,  first,  a  loan  by  the  agent  and  a  de- 
livery to  the  borrowers  of  bills  upon  the 
agent's  own  Bank,  corresponding  in  nominal 
amount  with  that  of  the  proposed  loan.  Upon 
this,  secondly,  the  borrowers  buy  the  draft  of 
the  Bank  upon  funds  more  contiguous  to  them- 
selves, of  a  less  nominal  amount,  but  really 
equal  in  value  to  the  bank-bills  which  they 
have  obtained.  This  would,  indeed,  be  usuri- 
ous, if  the  Bank  made  a  profit  by  the  transac- 
tion beyond  the  lawful  discount.  But  we  know 
that,  in  general,  country  banks  dealing  in  this 
way  do  not.  In  the  thing,  per  se,  we  can  dis- 
cern no  profit  any  more  than  in  a  like  sale  of 
exchange  on  funds  in  London  at  the  usual 
rate.  In  a  transaction  so  common,  therefore, 
the  origin  and  effect  of  which  among  bankers 
is  so  well  understood,  something  more  than 
the  naked  fact  seems  clearly  necessary  to  raise 
a  question.  One  instance  readily  occurs  to  the 
mind — pressing  the  borrower  to  make  an  al- 
lowance beyond  the  general  difference  of  ex- 
change between  the  two  places  in  respect  to 
which  the  parties  are  dealing.  So,  giving 
drafts  which  have  a  long  time  to  run.  Nothing 
of  either  kind,  however,  or  anything  else  out 
of  the  ordinary  line,  was  shown  at  the  trial. 

There  are  several  cases  going,  I  think,  to 
sustain  the  views  I  have  suggested,  among 
which  are  the  following:  Hammetl  v.  Tea,  1 
Bos.  &  P.,  144;  Men-lit  v.  Benton,  10  Wend., 
116 ;  Walworth,  Chancellor,  in  Williams  v. 
Hance,  7  Paige,  583;  Ex  parte  Jones,  17  Ves., 
332; Spencer,./., in Dunhamv.  Dey,\%  Johns.,47. 

It  is  scarcely  necessary  to  add,  that  this 
whole  transaction  must  be  regarded  as  in  ef- 
fect taking  place  at  the  Bank.  *al-  [*64 1 
though  the  cashier  happened  to  be  at  N.  Y. 
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The  bank  officers,  the  means  and  machinery  of 
the  Bank  were  employed.  The  plaintiffs  gained 
just  as  much  and  no  more  than  if  the  business 
bad,  in  fact,  been  done  at  Auburn,  unless  some 
account  is  to  be  made  of  the  few  days  required 
for  sending  and  returning  the  small  draft  is- 
sued by  the  teller.  This  delay  may  not  be  fully 
explained;  but  the  gain,  if  any,  arising  from 
it  was  not  enough  to  warrant  a  presumption  of 
its  being  intended  for  usury  on  discounting  a 
bill  of  $5,000. 

New  trial  denied. 

Bank  draft— Discount  of— Charging  commission  or 
exchange—  IJsury.  Distinguished—  3  Sandf.  Ch..  318, 
319. 

Applicd-12  N.  Y.,  233. 

Cited  in-2  Sandf.  Ch.,  157 :  3  Sandf.  Ch.,  280 ;  19  N. 
Y.,  142.  143 ;  27  N.  Y.,  142 ;  30  Barb.,  91 ;  25  How.  Pr., 
324  ;  3  Leg.  Obs.,  315. 

Buifiiiesx  hours— What  are— Presentment  and  de- 
mand. Cited  in— 87  N.  Y.,  10 ;  44  Barb.,  74 ;  2  Sandf., 
170;  23  How.  U.  S.,  379:  92  111.,  54. 

Presentment,  etc.— Presumption  of  regularity  in. 
Ex  plained- 6  Duer,  445. 

'Cited  in-]5  Barb.,  331 ;  23  How.  U.  S.,  379. 

Also  cited  in-31  Hun.  520. 


TOOLEY  ET  AL.  «.  DIBBLE. 

Escrow — To  be  Delivered  on  DealJi  of  Grantor — 
Intermediate  Quitclaim  by  Grantee,  of  Right 
of  Expectancy — Relation. 

A  quitclaim  deed  purporting  to  convey  one's 
"right  of  expectancy"  or  possibility  of  inheritance, 
will  not  affect  the  grantor's  title  as  heir,  subsequent- 
ly acquired. 

Where  a  father  signed  and  sealed  a  deed  purport- 
ing1 to  convey  to  his  son  a  farm,  placing  it  in  the 
hands  of  B.  with  instructions  to  deliver  it  after  the  fa- 
ther's death, but  not  before  unless  both  parties  called 
for  it ;  and  after  the  father  died  B.  delivered  the 
deed  accordingly;  held,  that  the  title  of  the  son  took 
effect,  by  relation,  from  the  time  the  deed  was  left 
with  B. ;  and  that  the  son's  quitclaim  executed  in- 
termediate the  leaving  of  the  deed  with  B.  and  the 
father's  death,  though  importing  a  mere  convey- 
ance of  the  son's  "right  of  expectancy"  in  the 
land,  would  pass  his  title. 

Citations-13  Johns.,  285 ;  2  Mass.,  447,  454 ;  4  Day, 
66,79;  5  Conn.,  317, 320. 

T7JECTMENT  tried  at  the  Oneida  Circuit  in 
Jj  October,  1841,  before  Gridley,  C.  Judge. 
The  plaintiffs  who  are  the  heirs  at  law  of  Jere- 
miah Tooley  deceased,  gave  in  evidence  an  in- 
ventory, in  these  words:  "  Goods,  effects  and 
land  sold  and  conveyed  by  Asa  Dibble  (the  de- 
fendant) to  Jeremiah  Tooley,  to  wit:  one  sorrel 
horse  at  the  price  of  $80;  a  wagon,  $25;  a  har- 
ness, $15;  one  cow,  $15;  a  yearling  heifer,  $8; 
a  saddle  and  bridle,  $10;  a  sleigh,  $15;  a  set 
of  blacksmith's  tools,  $50;  a  right  of  expect- 
ancy in  a  farm  of  fifty  two  and  a  half  acres,  on 
which  the  said  Asa  and  his  father  now  reside, 
$100— $298."  The  farm  of  fifty  two  and  a  half 
acres  included  in  this  inventory  is  the  premises 
in  question.  Immediately  under  the  inventory 
64Ji*Jand  on  the  same  *paper  there  was  a  reg- 
ular quitclaim  deed  of  the  property  therein 
specified,  dated  October  8,  1815,  executed  to 


NOTE.— Deed— Delivery  of—  What  sufficient.  Scrug- 
ham  v.  Wood,  15  Wend.,  545.  note. 

Relation.  See  Jackson  v.  Bull,  1  Johns.  <  'as.,  81, 
note. 

Delivery  of  deed,  as  escrow.  Jackson  v.  Rowland,  6 
Wend.,  666,  note ;  Clark  v.  Gifford,  10  Wend.,  310, 
note. 
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Jeremiah  Tooley  by  the  defendant;  which 
deed  was  acknowledged  on  the  18th,  and  re- 
corded October  14, 1815.  At  the  date  of  this  deed 
the  land  in  question  belonged  to  the  defend- 
ant's father,  who  died  in  1816.  Before  his  death 
he  had  signed  and  sealed  a  deed  in  fee  conveying 
the  land  to  the  defendant.  This  deed  was  deliv- 
ered by  the  grantor  to  one  Benedict  with  direc- 
tions to  deliver  it  to  the  defendant  after  the 
grantor's  death,  which  was  done.but  not  to  deliv- 
er it  during  the  grantor's  life.unless  both  he  and 
the  defendant  came  for  it.  The  deed  wa«  prob- 
ably designed  as  a  compensation  to  the  defend- 
ant for  remaining  with  his  father.  Benedict 
testified  that  he  could  not  remember  the  pre- 
cise time  when  the  deed  was  executed;  but  he- 
thought  it  was  twenty-eight  years  before  the 
trial,  which  would  carry  it  back  to  a  time  an- 
terior to  the  date  of  the  conveyance  from  the 
defendant  to  Jeremiah  Tooley.  The  witness- 
said  that  no  consideration  was  expressed  on 
the  face  of  the  deed,  and  he  could  not  recol- 
lect whether  it  was  a  warranty  deed  or  not.  It 
appeared  that  the  defendant  took  the  benefit  of 
the  Insolvent  Act  on  papers  presented  Novem- 
ber 10,  1817,  in  which  papers  no  real  estate  was 
mentioned.  These  facts  appearing  when  the 
plaintiffs  rested,  the  circuit  judge  ruled  that 
they  were  not  entitled  to  recover,  and  directed 
a  nonsuit.  The  plaintiffs  excepted,  and  now 
moved  for  a  new  trial  on  a  bill  of  exceptions. 

Mr.  C.  P.  Kirkland,  for  plaintiffs. 

Mr.  J.  Benedict,  for  defendant. 

By  the  Court,  Cowen,  J.  The  deed  to  the 
plaintiffs'  ancestor,  so  far  as  regards  the  real 
estate,  was  an  attempt  to  convey  the  expectan- 
cy of  an  heir,  or,  at  most,  the  right  arising' 
under  the  deed  to  the  defendant,  which  had 
not  yet  been  delivered  to  him.  Taking  the  in- 
ventory in  connection  with  the  deed,  we  see  it 
was  so  understood  by  *the  parties.  The  [*643 
deed  was  a  mere  quitclaim;  and  the  plaintiffs' 
counsel  does  not  pretend  that  it  can  avail  either 
directly  or  as  an  estoppel  to  carry  the  naked 
possibility  of  inheritance.  But  it  is  said,  the 
deed  to  the  defendant  was  an  escrow  in  the 
hands  of  Benedict,  which,  on  its  final  delivery, 
took  effect  by  relation  from  the  day  of  its  date; 
and  that  the  judge,  therefore,  erred  in  nonsuit- 
ing the  plaintiffs,  inasmuch  as  on  the  other 
questions,  there  was  evidence  which  should 
have  gone  to  the  jury.  I  am  inclined  to  think 
with  the  plaintiffs'  counsel  that  the  question 
whether  this  nonsuit  can  be  retained,  come* 
down  to  the  effect  of  the  defendant's  deed  from 
his  father.  This  seems  to  be  entirely  settled. 
If  not  technically  an  escrow,  it  was  in  thenut- 
ure  of  one  ;  and  on  the  death  of  the  defend- 
ant's father,  it  took  effect  by  relation,  from  the 
time  of  the  delivery  to  Benedict.  Ruggles  v. 
Latcfon,  13  Johns..  285;  Wheelwright  v.  Wheel- 
wright,  2  Mass.,  447,  454  ;  Belden  v.  Carter,  4 
Day,  66,  79  ;  Stewart  v.  Stewart,  5  Conn.,  317, 
320.  The  case  at  bar  is  stronger  than  any  of 
those  cited  ;  for  in  each  of  them  a  power  re- 
mained in  the  grantor  till  he  died  to  revoke 
and  resume  possession  of  his  deed.  Here  the 
consent  of  the  grantee  was  by  agreement  made 
necessary,  before  the  deed  could  be  delivered 
up.  No  right  of  a  third  person  is  interposed 
to  prevent  the  effect  of  the  relation  as  between 
the  defendant  and  ancestor  of  the  plaintiffs. 
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And  should  the  jury  have  believed  that  the  de- 
livery to  Benedict  was  anterior  to  the  deed 
from  the  defendant,  there  was,  in  fiction  of 
law,  a  complete  title  upon  which  the  latter 
could  operate.  This  passed  to  the  ancestor 
of  the  plaintiffs,  and  they,  as  his  heirs,  are  con- 
sequently entitled  to  recover.  In  saying  so,  I 
speak  under  the  qualification  that  the  deed  ex- 
pressed, or  was,  in  fact,  given  upon  an  ade- 
quate consideration;  and  that  there  was  no  ad- 
verse possession  effectual  as  a  bar.  These  are 
questions  which,  with  the  time  when  the  deeds 
were  respectively  executed,  appear  to  have 
been  proper  for  the  jury  ;  and,  therefore,  the 
learned  judge  ought  not  to  have  nonsuited  the 
plaintiffs. 

New  trial  granted. 

Estate  in  expectancy— Conveyance  of.  Cited  in— 11 
Barb.,  500 ;  15  Barb.,  636 ;  19  Barb.,  245 ;  63  How.  Pr., 
67  :  32  Mich.,  398. 

Deed  to  take  effect  after  death — Relates  back.  Re- 
viewed-34  N.  Y.,  106. 

Explained-35  Barb.,  362 ;  22  How.  Pr.,  399. 

Cited  in— 2  Hill,  661 :  12  Barb.,  638 ;  37  Ohio  St.,  140; 
11  Am.  Rep.,  597 :  30  Wis.,  651. 

Also  cited  in— 58  Ind.,  86. 


644*]  *GOULDING  e.  HEWITT. 

Construction  of  Contract — Pleading. 

In  an  action  upon  a  covenant  by  which  the  de- 
fendant agreed  not  to  sell  any  stoves  or  castings 
within  certain  prescribed  limits,  reserving1  however 
the  right  to  sell  castings  for  the  purpose  of  defray- 
ing his  ordinary  household  expenses ;  held,  that  he 
was  at  liberty  to  dispose  of  castings  either  by  sale, 
exchange  or  otherwise,  provided  the  gross  avails  did 
not  exceed  the  amount  of  such  expenses,  and  that 
he  was  not  restricted  to  sales  or  exchanges  for  arti- 
cles of  property  for  household  use,  or  for  money  or 
property  to  be  appropriated  to  such  use. 

A  plea  of  non  estfactum,  in  an  action  of  covenant, 
admits  a  breach  on  the  part  of  the  defendant,  and 
devolves  on  him  the  onus  of  showing  the  contrary 
at  the  trial :  though,  sembte,  such  admission  does  not 
in  itself  entitle  the  plaintiff  to  more  than  nominal 
damages. 

pOVENANT,  tried  at  the  St  Lawrence  Cir- 
\J  cuit,  in  July,  1841,  before  Willard.  G. 
Judge.  The  action  was  upon  a  contract  under 
seal,  dated  February  22. 1841,  whereby  the  de- 
fendant, among  other  things,  covenanted  not 
to  manufacture  or  sell  any  stoves  or  other  cast- 
ings, or  be  interested,  etc.,  in  the  business  at 
any  time  within  three  years,  within  ten  miles 
of  the  Village  of  Potsdam.  The  damages  for 
each  infringement  of  the  covenant  that  might 
occur,  were  liquidated  by  the  agreement  at 
$100.  It  was,  however,  provided,  that  the  de- 
fendant might  have  the  privilege  of  selling 
castings  within  the  said  limits,  to  defray  his 
ordinary  household  expenses.  The  declaration 
contained  nine  counts, each  alleging.as  breaches 
of  the  covenant,  some  twenty  separate  sales  of 
stoves  by  the  defendant  to  different  persons 
within  ten  miles  of  Potsdam,  not  made  for  the 
purpose  of  defraying  his  ordinary  household 
expenses.  Plea,  non  estfactum,  with  notice  that 
the  defendant  would  prove  that  he  had  not 
sold,  etc.,  except  to  defray  his  ordinary  house- 
hold expenses.  On  the  trial,  after  proving  the 
execution  of  the  contract  by  the  defendant,  the 
plaintiff  rested,  claiming  a  verdict  of  $100  for 
every  breach  assigned  in  the  declaration. 

The  defendant  proposed  to  prove  the  amount 
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of  his  *yearly  ordinary  household  ex-  [*tS45 
penses,  insisting  that  he  had  a  right  under  the 
contract  to  sell  stoves  or  castings  within  ten 
miles  of  Potsdam,  to  an  amount  equal  to  those 
expenses.  The  counsel  for  the  plaintiff  ob- 
jected to  the  introduction  of  the  evidence  of- 
fered, on  the  ground  that  the  defendant  was 
limited  by  the  contract,  to  a  sale  or  exchange 
of  castings  directly  for  household  use  or  for 
articles  of  property  therefor,  or  for  money  or 
property  to  be  appropriated  to  such  use.  The 
judge  overruled  the  objection,  and  the  plaint- 
iff excepted.  The  defendant  proved  that  his 
ordinary  annual  household  expenses  were  from 
six  hundred  to  seven  hundred  dollars.  Jacob 
Dayton  was  then  sworn  as  a  witness,  and  tes- 
tified that  in  the  winter  of  1840,  1841,  he  was 
in  the  employ  of  the  defendant  as  teamster  ; 
that  he  drew  stoves  for  him  from  the  Lewis- 
burgh  furnace,  Lewis  Co.  ;  that  the  prices  of 
the  stoves  ranged  from  $18  to  $26;  that  he  had 
two  stoves  of  the  defendant,  one  of  which  he 
was  to  take  at  the  furnace  price  ;  he  selected 
one  at  $25,  and  the  other  was  taken  by  Mr. 
Lord  in  Potsdam ;  witness  was  engaged  in 
transporting  stoves  from  October,  1840,  to  some 
time  in  March,  1841,  from  the  the  furnace  to 
Potsdam,  and  thence  eastward  to  Nicholville 
and  Ausable  Forks,  one  about  fifteen  and  the 
other  about  sixty  miles  distant ;  they  were  al- 
ways first  brought  to  Potsdam  and  deposited 
there  ;  witness  could  not  tell  what  number  of 
stoves  were  brought  to  Potsdam,  nor  how  many 
were  carried  to  Nicholville  or  Ausable  Forks, 
although  he  transported  a  considerable  share 
of  them.  It  further  appeared  by  the  testimony 
of  the  same  witness,  that  two  other  persons 
with  teams  drew  stoves  for  the  defendant  dur- 
ing the  same  time  and  in  the  same  manner. 

The  defendant  then  rested,  claiming  that  the 
plaintiff  was  obliged  to  show,  in  order  to  sus- 
tain his  action  under  the  pleadings  and  proofs 
already  given,  that  the  defendant  had  sold 
stoves  within  the  prescribed  limits  to  a  larger 
amount  than  his  ordinary  household  expenses, 
between  the  time  of  making  the  contract  and 
the  commencement  of  the  suit.  The  judge 
ruled  in  favor  of  the  defendant,  holding  that 
*the  breaches  set  out  in  the  declara-  [*64O 
lion  were  sufficiently  disproved  to  call  for  fur- 
ther proof  from  the  plaintiff  ;  to  which  decis- 
ion the  plaintiff  excepted.  The  plaintiff  claimed  • 
and  asked  the  judge  to  decide,  that  under  the 
breaches  assigned  in  the  declaration  and  ad- 
mitted by  the  plea,  the  burden  of  disproving 
them  lay  upon  the  defendant,  who  was  there- 
fore bound  to  show  more  clearly  than  he  had 
done  what  stoves  had  been  sold  by  him,  and 
that  he  had  not  sold  to  a  greater  amount  than 
his  ordinary  household  expenses.  The  judge 
refused  to  decide  as  requested,  and  the  plaint- 
iff excepted.  The  plaintiff  then  proposed  to 
prove,  with  a  view  of  sustaining  his  construc- 
tion of  the  proviso  contained  in  the  agreement, 
that  stoves  were  peculiarly  articles  of  barter. 
The  defendant  objected,  and  the  judge  sus- 
tained the  objection  ;  whereupon  the  plaintiff 
again  excepted.  The  plaintiff  further  offered 
to  prove  that  the  defendant  had,  within  the 
specified  limits,  sold  and  exchanged  stoves  to 
purchase  and  pay  for  materials  and  labor  for 
building  a  store'in  Potsdam.  The  defendant 
objected,  and  the  judge  sustained  the  objec- 
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tion  ;  holding  that  the  evidence  offered  was 
incompetent,  unless  it  should  be  further  shown 
that  such  sales  and  exchanges  exceeded  in 
value  and  amount  the  ordinary  family  expen- 
ses of  the  defendant.  No  further  evidence 
being  offered,  the  judge  directed  a  nonsuit,  to 
which  the  plaintiff  excepted.  The  plaintiff 
now  moved  for  a  new  trial  upon  a  bill  of  ex- 
ceptions. 

Mr.  R.  H.  Gillett.  for  plaintiff. 

Mr.  J.  A.  Spencer,  for  defendant. 

By  tJie  Court,  Cowen,  J.  We  think  the 
learned  judge  was  right  in  his  construction  of 
the  excepting  clause.  It  left  the  defendant  at 
liberty  to  dispose  of  castings  in  any  way,  pro- 
vided the  gross  avails  did  not  exceed  his  ordi 
nary  household  expenses  during  the  time  in 
question;  no  matter  whether  by  ordinary  sale, 
exchange,  or  in  payment  for  labor. 
O47*J  *Under  proper  issues,  therefore,  we 
think  the  judge  would  have  been  right  in  non- 
suiting the  plaintiff.  Upon  the  state  of  the 
pleadings,  however,  we  are  of  opinion  that  the 
cause  should  at  least  have  gone  to  the  jury  on 
the  question,  whether  the  defendant  had  made 
out  the  case  which  he  proposed  to  make  out  by 
his  notice,  viz.:  that  he  had  not  exceeded  his 
ordinary  household  expenses  in  the  sale  or 
other  disposition  of  stoves. 

The  plea  was  non  est  factum,  and  admitted 
an  excess.  It  certainly  cannot  be  claimed  that 
any  definite  amount  of  excess  was  admitted. 
The  great  number  of  breaches  which  the  plead- 
er has  surmised  in  his  various  counts,  is  but 
matter  of  form.  He  might  insert  what  number 
he  chose.  But  the  averment  of  breaches  is  sub 
st initial,  and  the  general  fact  that  the  covenant 
was  broken,  is  admitted.  That  fact  is,  that  the 
defendant  had  made  a  sale  or  sales  at  least  to  a 
nominal  amount  beyond  what  would  defray 
his  ordinary  household  expenses. 

By  stopping  with  his  plea  of  non  est  factum 
and  notice,  he  assumed  the  very  difficult  bur- 
den of  establishing  a  negative  to  the  proposi- 
tion which  his  plea  admitted.  This  was  not 
impossible.  It  is  not  impossible  that  he  may 
so  exactly  measure  by  his  proof  the  number 
of  stoves  brought  to  or  remaining  at  Potsdam 
within  the  short  time  to  which  the  question  re- 
lates,and  the  relative  number  of  them  disposed 
of  at  Nicholville  or  the  Forks,  or  elsewhere 
without  the  prescribed  limits,  as  to  obviate  the 
admission  implied  by  the  form  of  pleading.  It 
is  enough  for  the  present  to  say,  we  think  he 
did  not  do  this  so  clearly  that,  had  the  jury 
found  against  him  on  the  evidence,  we  could 
have  granted  a  new  trial.  This  is  saying,  in 
other  words,  that  the  judge  should  not  have 
nonsuited  the  plaintiff.  We  think  the  onus  was 
not  changed  by  the  proof.  It  did  not  show 
how  many  stoves  were  brought  to  Potsdam, 
by  the  three  teamsters  of  the  defendant,  nor 
the  number  carried  without  the  prescribed 
limits  and  sold.  Nor  does  it,  that  we  see,  in 
any  way  fix  a  limit  to  the  number  which  the 
defendant  had  sold  at  Potsdam.  The  whole  is 
tt48*]  left  to  conjecture.  The  question  *on 
the  amount  of  damages  which  the  plaintiff 
may  be  entitled  to  recover,  should  a  breach  be 
finally  established,  is  not  now  before  us. 

New  trial  granted. 
Cited  in— 42  Barb.,  229. 
48* 
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Diatraint  for  Rent —  When  Rent  Deemed  Certain 
— Affidavit. 

Rent  is  deemed  certain,  within  the  law  authoriz- 
ing landlords  to  distrain,  if  capable  of  being  ren- 
dered certain. 

Where  a  lease  reserved  an  annual  rent  of  three 
dollars  per  acre  for  all  the  improved  land  on  the  de- 
mised premises,  the  tenant  agreeing  to  build  a  cer- 
tain quantity  of  stone  fence,  a  part  at  so  much  per 
rod,  and  the  residue  for  such  price  as  might  tin  n-- 
after  be  agreed  upon  by  the  parties,  the  whole  to  be 
applied  towards  payment  of  the  rent ;  held,  that 
these  provisions  did  not  make  the  rent  so  uncertain 
as  to  prevent  the  landlord  from  distraining. 

A  distress  warrant  was  accompanied  by  an  affida- 
vit, stating  that  the  tenant  was  justly  indebted,  etc., 
in  the  sum  of,  etc.,  being  the  balance  of  one  year's 
rent  of  a  certain  farm  :  said  year's  rent  ending  in 
the  month  of  January,  1840 ;  held,  that  the  affidavit 
was  sufficient. 

Citations— 1  R.  S.,  738,  sec.  18.  2d  ed.:  9  Wend.,302; 
2tt.  S.,  412.  sec.  8.  2d  ed.;  17  Wend.,  417;  20  Wend., 
450;  10  Johns.,  91. 

T)  EPLEVIN,  tried  at  the  Onondaga  Circuit 
IX  in  April,  1841.  before  Moseley,  C.  Judge. 
The  defense  was,  that  the  goods  were  distrained 
for  rent.  On  the  trial  it  appeared  that  a  writ- 
ten contract  was  entered  into  between  the  par- 
ties in  March,  1839,  by  which  the  defendant 
agreed  to  let  the  plaintiff  have  the  use  of  a  cer- 
tain farm  for  three  years,  provided  the  latter 
wished  to  occupy  it  so  long.  The  plaintiff  was 
to  pay  $3  per  acre  for  all  the  improved  land 
on  the  farm;  he  was,  in  each  year,  to  build  a 
certain  quantity  of  stone  fence  at  a  prescribed 
height,  for  a  part  of  which  he  was  to  have  $1 
per  rod;  the  price  for  building  the  residue  was 
thereafter  to  be  agreed  upon  by  the  parties, 
and  the  whole  was  to  apply  in  part  payment  of 
the  rent;  the  balance  of  the  rent  to  be  paid  in 
cash,  in  the  month  of  January,  in  each  year, 
the  first  year's  rent  in  January,  1840.  The  de- 
fendant's counsel  offered  in  evidence  an  affi- 
davit and  distress  warrant  under  which  the 
property  in  question  was  seized.  The  affidavit 
was  in  these  words:  "County  of  Onondaga,  M. 
Asa  Fyler,  *etc.,  being  duly  sworn,  [*649 
says,  that  Joseph  Smith  is  justly  indebted  to 
him  in  the  sum  of  $130.50,  lawful  money,  etc., 
being  the  balance  of  one  year's  rent  of  said 
Fyler's  farm,  situate,  etc.;  said  year's  rent  end- 
ing in  the  month  of  January,  A.  D.,  1840." 
Signed  and  sworn  to  before  Grove  Lawrence, 
first  judge,  etc.  The  plaintiff's  counsel  ob- 
jected to  the  reading  of  the  warrant  in  evi- 
dence, on  the  ground,  among  others:  1.  That 
the  rent  was  payable  in  services,  and  was  un- 
liquidated ;  2.  That  the  amount  of  rent  re- 
served did  not  appear  on  the  face  of  the  con- 
tract or  lease;  and  3.  That  the  affidavit  ac- 
companying the  warrant  did  not  specify  the 
time  during  which  the  rent  accrued.  The  cir- 
cuit judge  overruled  the  objections,  and  the 
plaintiff's  counsel  excepted.  The  affidavit  and 
warrant  were  then  read  in  evidence.  Other  ev- 
idence was  given  in  the  course  of  the  trial, 
which  need  not  be  stated.  The  jury  rendered 
a  verdict  for  the  defendant,  and  the  plaintiff 
now  moved  for  a  new  trial  on  a  bill  of  excep- 
tions. 

Mr.  B.  D.  Nozon,  for  plaintiff. 

Mr.  J.  R.  Lawrence,  for  defendant. 

NOTE.— Rent— Distraint  for.  Compare  above  case 
of  Smyth  v.  Fyler,  with  Smith  v.  Colson,  10  Johns., 
91,  note. 
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By  the  Court,  Cowen,  J.  The  first  question 
is,  whether  the  rent  was  certain.  I  collect 
from  the  lease  that  it  was  to  be  $3  per  acre 
for  the  improved  land,  with  the  privilege  of 
making  payment  by  building  stone  wall  at  a 
price  fixed  in  the  lease  or  to  be  agreed  upon. 

The  rent  was  certain  enough.  Nor  was  it 
rendered  uncertain  by  the  provision  as  to  the 
mode  of  payment.  The  number  of  acres  for 
which  the  $3  were  payable  were  ascertainable 
by  proof;  and  so  with  the  value  of  the  wall  to 
be  deducted  as  payment.  Id  cerium  est  quod  cer- 
tum  reddi potest ;  and  this  rule  is  not  changed 
by  the  Revised  Statutes.  1  R.  S.,  738,  3d  ed., 
sec.  18.  The  case  of  Valentine  v.  Jackson,  9 
Wend.,  302,  is  not  incompatible  with  it ;  and 
Smith  v.  Golson,  10  Johns.,  91,  settles  the  ques- 
tion, and  even  more  than  settles  it,  in  favor  of 
the  defendant. 

65O*]  *The  affidavit  is  sufficient.  By  2  R. 
S.,  412,  2d  ed.,  sec.  8,  it  must  specify  the 
amount  due,  and  the  time  for  which  it  ac- 
crued. Here  it  is,  in  short,  that  the  sum  of 
$130.50  is  due,  being  the  balance  of  one  year's 
rent  of  the  demised  premises,  said  year's  rent 
ending  in  the  month  of  January,  A.  D.,  1840. 
This  gives  the  amount  and  the  time  for  which 
it  accrued.  The  latter  was  during  the  year 
ending  in  the  month  next  preceding  Febru- 
ary 1,  1840;  and  as  plainly  expressed  as  if  in 
so  many  words.  Jenkins  v.  Pell,  17  Wend., 
417;  8.  O.,  on  error,  20  Id.,  450. 

The  motion  for  a  new  trial  must  be  denied. 

Bronson,  J.,  dissented  ;  being  of  opinion 
that  the  affidavit  was  insufficient. 
New  trial  denied. 
Cited  in-2  Barb.,  670. 


HOOKER  v.  PIERCE. 

Registration  of  Deed — Benefit  of,  Extends  to 
Vendees  of  Grantee,  However  Remote — Subse- 
quent Sheriff's  Deed — Ejectment. 

If  one  purchase  lands  unaffected  by  any  prior 
deed,  and  procure  his  conveyance  to  be  recorded, 
such  record  will  inure  to  the  benefit  of  vendees 
claiming'  under  him,  however  remote  ;  and  no  rec- 
ord of  a  deed  subsequent  to  the  first,  will  operate 
per  se  to  deprive  such  vendees  of  the  rights  of  bona 
nde  purchasers. 

Accordingly,  where,  in  ejectment  by  one  claim- 
ing in  virtue  of  a  sheriff's  deed  given  on  a  sale 
under  a  fi.  fa.  against  C.,  it  appeared  that,  prior 
to  the  judgment,  on  which  the  fi,  fa.  issued,  L. 
had  purchased  the  land  in  question,  of  C.  and 
procured  his  deed  to  be  recorded,  and  that  after 
the  sheriff's  deed  was  recorded,  L.  sold  to  an- 
other who  conveyed  to  the  defendant  for  a  full 
consideration;  held,  that  the  record  of  the  sheriff's 
deed  was  not  notice  per  se  to  the  defendant,  whose 
rights  as  a  bona  fide  purchaser  could  not,  therefore, 
be  affected  by  it. 

Even  had  the  sale  to  L.  been  made  to  defraud 
creditors,  and  he  had  conveyed  with  knowledge  of 
the  sheriff's  deed,  the  defendant  could  not  be  af- 
fected by  the  fraud,  provided  he  purchased  in  good 
faith. 

The  case  of  Jackson  v.  Post,  15  Wend.,  588,  com- 
mented on  and  explained. 

Citations— 15  Wend..  588 ;  17  Wend.,  25. 

TTUECTMENT,  tried  at  the  Cortland  Circuit 
UJ  in  March,  1841,  before  Moseley,  C.  Judge. 

NOTE.— .Recording  o/  deeds.  See,  generally,  Jack- 
son v.  Sharp,  9  Johns.,  163,  note;  Jackson  v.  Phil, 
lips,  9  Cow.,  94,  note;  Jackson  v.  Post,  9  Cow.,  120 
note. 
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The  case  was  this:  Charles  *Stewart  [*651 
formerly  owned  the  premises  iu  question.  In 
1821,  several  judgments  were  obtained  against 
him  by  the  plaintiff  and  another,  on  which  exe- 
cutions were  issued  and  the  premises  sold  to 
the  plaintiff  in  September  of  that  year.  The 
plaintiff  claimed  title  under  the  sheriff's  deed 
executed  to  him  in  January,1823,and  recorded 
on  the  14th  of  the  same  month.  While  the 
claims  upon  which  the  judgments  were  recov- 
ered existed,  Charles  Stewart  sold  the  prem- 
ises to  his  son  Luke,  by  deed  dated  April  27, 
1820,  which  was  recorded  on  the  third  of  Au- 

§ust  following.  Luke  conveyed  to  H.  and  J. 
tewart  in  1829;  and  they  sold  to  the  defend- 
ant, for  a  full  consideration,  in  1832.  The  deed 
to  the  defendant  was  recorded  in  1837.  Evi- 
dence was  given  tending  to  show  that  the  deed 
to  Luke  was  executed  for  the  purpose  of  de- 
frauding the  creditors  of  the  grantor,  and  that 
Luke  knew  this  at  the  time.  The  defendant 
claimed  that,  having  purchased  in  good  faith, 
he  was  not  affected  by  constructive  notice  of 
the  sheriff's  deed  to  the  plaintiff.  The  judge 
charged  the  jury,  among  other  things,  that  the 
record  of  the  sheriff's  deed  did  not  operate  by 
way  of  constructive  notice  as  against  the  de- 
fendant, but  that  the  jury  might  take  the  fact 
of  such  deed  being  on  record  as  a  circum- 
stance from  which  to  infer  actual  notice;  and 
that  if,  from  the  whole  case,  the  jury  were  of 
opinion  that  the  deed  from  Charles  Stewart  to 
his  son,  Luke,  was  fraudulent,  they  should 
find  a  verdict  for  the  plaintiff.  The  jury  ren- 
dered a  verdict  in  favor  of  the  defendant,  and 
the  plaintiff  now  moved  for  a  new  trial  upon  a 
case. 

Mr.  B.  D.  Noxon,  for  plaintiff. 
Mr.  J.  A.  Spencer,  for  defendant. 

By  the  Court,  Cowen,/.  The  circuit  judge 
held,  that  the  defendant  was  not  affected  by 
constructive  notice  of  the  sheriff's  deed;  and 
it  is  said  that  in  this  he  departed  from  the  rule 
laid  down  in  Jackson  v.  Post,  15  Wend.,  588. 

*In  that  case,  the  judgment  debtor  [*652 
had  conveyed  to  his  son,  T.  Merrick,  the  lessor 
of  the  plaintiff,  before  the  judgment  under 
which  the  defendant  claimed  was  rendered. 
Then  came  the  judgment  and  sheriff's  sale  to 
Ten  Eyck,  who  had  his  own  deed  recorded, 
but  after  actual  notice  of  T.  Merrick's  deed. 
T.  Merrick  then  put  his  deed  on  record;  and 
Ten  Eyck  afterwards  conveyed  to  Elliot, 
through  several  mesne  conveyances,  from  whom 
the  defendant  claimed.  The  subsequent  pur- 
chasers under  Elliot  were  all  held  to  be  affected 
with  notice  by  the  registry  of  T.  Merrick's 
deed. 

That  case  is,  historically,  about  the  same 
with  the  present.  It  is  identically  so,  except 
in  the  fact  that  here  the  deed  to  the  debtor's 
son  was  not  only  executed  but  recorded  prior 
to  the  rendition  of  the  judgment  and  recording 
of  the  deed  under  which  the  defendant  claims. 
The  recording  adds  nothing  for  the  purpose  of 
distinguishing  the  case  at  bar,  provided  the 
sheriff's  vendees  were  here  called  on  to  notice 
the  son's  deed.  They  would  be  bound  to  do 
so  precisely  as  in  Jackson  v.  Post.  The  differ- 
ence lies  iu  the  fact  that  the  son  and  the  grant- 
ees, being  all  paramount  purchasers,  are  called 
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on  to  notice  the  subsequent  judgment  and 
sheriff's  deed. 

The  attack  against  the  defendant  was  founded 
on  the  fact  that  the  deed  from  Charles  to  Luke 
Stewart  was  intended  to  defraud  Charles'  cred- 
itors; and  constructive  notice  to  those  claim- 
ing under  Luke  was  insisted  on,  in  order  to 
take  from  their  character  of  bona  fide  pur- 
chasers, and  render  them  equally  vulnerable 
with  Luke  himself.  The  judge  held  that  the 
sheriff's  deed  was  not  notice  per  se  under  the 
Recording  Act;  but  left  it,  as  one  among  other 
circumstances,  from  which  the  jury  might  in- 
fer notice,  provided  they  should  think  there 
was  fraud  in  the  case. 

On  reflection,  we  think  he  was  right.  We 
think  the  case  at  bar  is  distinguishable  from 
Jackson  v.  Post  in  respect  to  the  different  char- 
acter of  the  persons  now  claimed  to  be  af- 
fected with  notice,  from  those  who  were 
held  to  be  affected  in  that  case.  There  the 
653*]  persons  held  to  be  affected  *claimed 
under  the  common  source  of  title  by  a  grant, 
as  we  have  noticed,  subsequent  to  that  under 
which  their  adversary  claimed.  And  it  is  such 
subsequent  purchasers  alone  to  whom  the  Reg- 
istry Acts  extend.  The  language  of  these 
statutes  so  far  as  they  affect  deeds  is  that,  un- 
less recorded,  such  deeds  shall  be  void  as 
against  subsequent  purchasers.  When  re- 
corded, therefore,  they  have  been  held  to  oper- 
ate as  notice  to  such  persons.  The  object  of 
all  the  Registry  Acts,  however  expressed,  is  the 
same.  They  were  intended  to  affect  with  no- 
tice such  persons  only  as  have  reason  to  appre- 
hend some  transfer  or  incumbrance  prior  to 
their  own,  because  none  arising  afterwards 
can,  in  its  own  nature,  affect  them.  And  after 
they  have  once,  on  a  search  instituted  upon 
this  principle,  secured  themselves  against  the 
imputation  of  notice,  it  follows  that  every  one 
coming  into  their  place,  by  title  derived  from 
them,  may  insist  on  the  same  principle  in  re- 
spect to  himself.  It  is  a  general  rule,  that 
when  once  a  man  has  granted  away  his  right, 
anything  which  he  can  do  or  say  shall  never 
be  received  to  affect  another  claiming  under 
him. 

The  grantees  of  Charles  Stewart  show  a  deed 
from  him  duly  recorded  before  any  judgment 
was  obtained  against  him.  The  counsel  insist 
that  both  the  judgment  and  sheriff's  deed, 
though  subsequent  acts,  over  which  Luke 
Stewart  and  those  claiming  under  him  could 
exercise  no  control — acts  to  which  they  were 
no  way  privy — should  be  made  subsidiary  to 
the  destruction  of  their  title.  The  judgment 
and  sheriff's  deed  were  certainly  competent 
evidence  to  show  that  the  plaintiff  was  in  a 
position,  under  the  13  Eliz.,  to  contest  the  deed 
to  Luke  Stewart  as  fraudulent;  but  neither 
these  nor  the  record  of  the  deed  are  admissible 
for  any  other  purpose.  Luke  and  his  grantees 
hold  by  title  paramount.  This  enables  them 
to  say:  "We  were  no  longer  bound  to  guard 
against  the  acts  of  Charles,  and  if  you  will  af- 
fect us  by  notice  of  what  he  may  have  done, 
you  must  bring  it  home  to  us  by  proof  other 
than  what  you  find  in  the  declarations  or  the 
acts  of  strangers."  The  case  of  Jackson  v. 
Post  is  sufficiently  rigorous  in  requiring  pur- 
654*]  chasers  *to  search  for  registries  subse- 
quent to  their  own  in  order  to  detect  prior 
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conveyances.  It  is  true,  we  have  followed  it 
in  cases  found  to  be  circumstantially  similar; 
Van  Bensttelaer  v.  Clark,  17  Wend.,  25;  and 
we  do  not  mean  to  question  the  principle  upon 
which  it  proceeded.  It  is  enough  to  say  that 
it  treats  of  subsequent  purchasers  as  bound  to 
notice  prior  conveyances.  So  do  the  cases 
which  have  followed  it.  It  is  now  claimed  as 
applicable  to  a  case  directly  the  reverse  both 
in  principle  and  circumstance — that  of  prior 
registered  purchasers.  I  repeat:  Luke's  grant- 
ees are  all  in  effect  registered  purchasers  prior 
to  the  plaintiff.  The  registry  of  the  grantor's 
deed  inures,  in  the  nature  of  things,  to  the 
benefit  of  all  those  who  claim  under  him. 
They  become  entitled  to  use  all  his  habiliments 
of  title  as  their  own.  They  might  acquire  a 
better  title  than  he;  but  cannot  be  considered 
as  having  taken  less.  His  registry  is  theirs.  He 
being  without  constructive  notice,  they  are 
equally  so.  And  even  though  he  had  actual 
notice,  they  are  not  affected.  It  is  enough  that 
they  personally  act  in  good  faith,  as  the  jury 
found  them  to  have  done.  This  finding  frees 
them  from  all  imputation  of  notice;  and  that 
they,  at  least  the  defendant,  were  bona  fide 
purchasers  in  other  respects,  was  not  made  a 
question.  Whatever  actual  notice  or  want  of 
good  faith  there  might  have  been  in  Luke,  it 
was  not  denied  on  the  argument  that  bona  fide* 
in  any  of  those  claiming  under  him  would 
operate  as  a  protection  to  the  defendant. 

The  objection  that  the  judge  refused  to  al- 
low the  registry  of  Hooker's  deed  from  the 
sheriff  as  notice  per  se  to  Luke's  grantees,  pre- 
sents the  only  point  of  law  in  the  case.  The 
question  whether  the  deed  to  Luke  was  fraud- 
ulent, depended  on  a  mass  of  conflicting  evi- 
dence which  the  judge  very  properly  submitted 
to  the  jury,  and  their  finding  is  conclusive. 

Nelson,  Ch.  J.,  not  having  heard  the  argu- 
ment gave  no  opinion. 
New  trial  denied. 

Applied-79  N.  Y.,  44 :  4  Hun,  705. 

Cited  in-69  N.  Y.,  10;  76  N.  Y.,  469:  6  Hun,  542. 
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Chattel  Mortgage — Possession  Left  with  Mort- 
gagor— Bona  Fide  Purchaser — Rights  of,  Per- 
sonal. 

The  right  of  a  bonaflde  purchaser  of  goods  to  con- 
test the  validity  of  a  prior  mortgage  on  the  ground 
of  continuance  of  possession  in  the  mortgagor,  is 
one  strictly  personal  to  the  former ;  and  he  cannot 
be  obliged  by  the  latter  to  avail  himself  of  it. 

Accordingly,  where  one  having  mortgaged  cer- 
tain (roods,  afterwards  sold  them,  fraudulently  con- 
cealing the  existence  of  the  mortgage,  and  the  pur- 
chaser voluntarily  surrendered  to  the  mortgagee  on 
his  demanding  the  goods :  held,  in  an  action  for  the 
fraud,  that  though  the  purchaser  might  have  suc- 
cessfully contended  against  the  mortgagee's  claim 
by  reason  of  possession  remaining  in  the  mortgagor, 
the  omission  to  do  so  was  no  defense. 

Citations— 2  Leon.,  166;  Cro.  Eliz.,  588;  Gouldsb., 
174 ;  Cro.  Eliz.,  643 ;  Noy,  73 ;  18  Pick.,  369 ;  23  Pick,, 
270. 

CASE,  tried  at  the  Oswego  Circuit,  in  June, 
1841,  before  Gridley.  C.  Judge.     The  dec- 
laration alleged  that  the  defendant  exchanged 
his  mares  with  the  plaintiff  for  a  watch  of  the 
latter  and  $50  in  money;  that  the  defendant 
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had  previously  mortgaged  the  mares  to  their 
full  value  by  two  mortgages,  one  executed  to 
W.  W.  Bracket,  and  the  other  to  A.  H.  Hoi- 
lister  &  Co. ;  that  the  defendant  fraudulently 
represented  himself  as  being  the  owner,  and 
•concealed  the  fact  of  his  having  executed  the 
mortgages,  whereby  the  plaintiff  was  induced 
to  make  the  exchange;  and  that  the  mares 
•were  afterwards  taken  from  the  plaintiff  in 
virtue  of  said  mortgages.  Plea,  the  general 
issue.  On  the  trial,  beside  other  proof  neces- 
sary to  make  out  the  plaintiff's  case,  it  ap- 
peared in  evidence  that,  after  the  mortgages 
were  executed,  the  defendant  continued  in  pos- 
session of  the  mares  down  to  the  time  of  the 
"exchange;  after  which  they  were  taken  from 
the  plaintiff  by  a  constable  under  the  direction 
of  Bracket,  to  whom  the  Hollister  mortgage 
hud  been  assigned,  and  sold  in  virtue  of  the 
•mortgages.  The  constable  had  no  process,  and 
the  plaintiff  gave  up  the  mares  on  their  being 
•demanded.  The  defendant's  counsel  requested 
the  judge  to  charge,  that  if  the  mortgages  were 
valid  as  against  the  defendant,  they  were  not 
so  in  respect  to  the  plaintiff  who  was  a  bona 
.fide  purchaser;  that  he  could,  therefore,  have 
held  the  mares,  and  ought  to  have  done  so  in  op- 
6of>*J position  *to  Bracket's  claim,  with  whom 
he  should  have  contested  the  right  of  property; 
.and  that  having  given  them  up  voluntarily  and 
in  his  own  wrong,  he  was  not  entitled  to  re- 
cover in  this  suit.  The  judge  refused  to  charge 
as  requested,  and  the  jury  rendered  a  verdict 
in  favor  of  the  plaintiff.  The  defendant  now 
moved  for  a  new  trial  upon  a  case. 

Mr.  W.  F.  Allen,  for  defendant. 

Mr.  W.  Duer,  for  plaintiff. 

By  the  Court,  Cowen,  J.  Whether  the 
•mortgages  were  invalid  in  respect  to  bona  fide 
purchasers,  is  a  question  that  need  not  be  dis- 
cussed. They  were,  at  any  rate,  good  as  be- 
tween the  defendant  and  the  mortgagees.  The 
plaintiff  might,  I  admit,  as  a  bona  fide  pur- 
chaser, have  successfully  contested  the  claim 
•of  the  mortgages;  but  the  defendant  has  no 
right  to  insist  on  his  doing  so.  The  defense 
against  the  claim  of  a  mortgagee  on  the  ground 
of  being  a  bona  fide  purchaser,  is,  in  all  cases, 
a  matter  of  right  strictly  personal  to  such  pur- 
chaser, and  never  can  be  thrown  upon  him  by 
the  mortgagor  as  matter  of  obligation.  To  this 
effect  there  are  many  cases  very  strong  in  prin- 
ciple; I  think  much  stronger  than  the  present. 
A  man  innocently  becomes  surety  in  an  usuri- 
ous obligation,  and  takes  a  counter  security 
from  his  principal;  the  former  may  waive  his 
defense  of  usury,  pay  the  money,  and  recover 
against  the  latter.  Basset  &  Prowe's  case,  2 
Leon.,  166;  Robinson  v.  May,  Cro.  Eliz.,  588; 
•S.  C.,  Gouldsb.,  174;  Button  v.  Downham,Cro. 
Eliz.,  643,  Noy,  73,  8.  C.,  nom.  Dowman  v. 
Butter.  In  Noy,  Walmesly  is  made  to  say, 
"  So  if  the  surety  had  been  an  infant,  and  had 
not  pleaded  nonage."  Take  it  that  this  would 
not  be  so  when  the  surety  knows  of  the  usury 
•and  neglects  to  plead  it;  the  judge  was  not 
here  requested  to  dispose  of  the  case  on  any 
such  qualification,  but  to  decide,  that  simply 
because  the  plaintiff  was  a  bona  fide  purchaser, 
•<557*]  he  should,  therefore,  *have  defended. 
The  plaintiff  might  well  have  been  ignorant  of 
the  circumstances  upon  which  the  mortgagees' 
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claims  stood.  It  was  enough  to  see  that  their 
claims  were  good  as  against  the  mortgagor; 
and,  being  on  good  consideration,  that  they 
were  valid,  notwithstanding  a  continued  pos- 
session in  the  mortgagor. 

But  the  cases  go  further.  It  has  been  held 
that  a  defense  under  the  Statute  of  Frauds,  on 
the  ground  that  a  collateral  contract  to  pay 
was  by  parol,  is  personal  to  the  guarantor,  and 
he  is  not  bound  to  avail  himself  of  it  as  a  de- 
fense for  the  benefit  of  a  third  person.  Cahill 
v.  Bigelow,  18  Pick.,  369.  Again;  a  man  hav- 
ing a  lien  may  waive  it,  and  is  not  bound  to 
insist  upon  it  for  the  benefit  of  the  general 
owner,  who  has  sold  the  goods  to  another. 
Barrow  v.  West,  23  Pick. ,  270. 

In  the  case  before  us,  the  obligation  to  in- 
demnify arises  out  of  the  defendant's  fraud. 
His  call  upon  the  plaintiff,  therefore,  to  liti- 
gate for  his  benefit,  comes  with  much  less  rea- 
son than  if,  as  in  the  cases  cited,  he  were  de- 
fending against  a  mere  innocent  contract  of 
indemnity. 

I  am  of  opinion  that  the  motion  for  a  new 
trial  should  be  denied. 

New  trial  denied. 


MALONE  0.  CLAKK. 

Appeal  from  Judgment  of  Justice — When  Waiv- 
er of  Objection  to  Jurisdiction- —  Void  Process, 
Cured  by  Appearance. 

An  appeal  from  the  judgment  of  a  justice  assumes 
that  the  parties  were  properly  before  him ;  and 
hence,  as  a  general  rule,  an  objection  to  the  justice's 
jurisdiction  over  the  defendant's  person,  can  only 
be  listened  to  in  the  C.  P.  on  certiorari. 

Otherwise,  semble,  where  the  objection  was  taken 
in  the  court  below  so  that  it  may  be  regarded  and 
returnable  on  appeal  as  an  issue. 

On  an  appeal  by  the  defendant  from  a  justice's 
judgment  rendered  in  favor  of  the  plaintitf.it  ap- 
peared from  the  return  that  the  suit  was  com- 
menced by  attachment,  without  a  sufficient  affida- 
vit and  bond,  and  that  both  parties  were  before  the 
justice  and  joined  issue;  whereupon  the  C.  P.  ren- 
dered judgment  of  discontinuance  against  the 
plaintiff,  on  the  ground  that  the  justice  had  no  ju- 
risdiction over  the  person  of  the  defendant.  Held, 
*erroneous,  especially  as  the  return  did  not  L*658 
show  the  objection  to  have  been  taken  before  the 
justice. 

Though  process  before  a  justice  be  void  because 
of  some  defect  in  the  manner  in  which  it  issued.yet 
if  the  defendant  appear  at  the  return  and  do  not 
object,  but  join  issue  upon  the  merits,  the  justice's 
jurisdiction  over  his  person  will  be  complete. 

If  a  justice  render  judgment  in  a  suit  over  the 
subject-matter  of  which  he  has  no  jurisdiction  ;  e. 
g.,  slander  or  assault  and  battery,  and  an  appeal  is 
brought,  the  C.  P.  ought  not  to  render  any  judg. 
ment  thereon,  but  should  refuse  to  entertain  the 
cause. 

Citations— 24  Wend.,  113 ;  2  R.  S.,  188,  sec.  194,  sub. 
4,  2d  ed. 

TERROR  to  the  Lewis  C.  P.  Malone  sued 
-Lj  Clark  before  a  justice  of  the  peace,  by  at- 
tachment, and  judgment  was  rendered  in  favor 
of  the  plaintiff  for  $73.50.  The  defendant 
brought  an  appeal,  and  the  justice  returned 
that,  both  parties  being  present  before  him,  an 
issue  was  joined  (setting  forth  the  pleadings, 
which  were  in  assumpsit),  upon  which  he  tried 
the  cause  and  rendered  judgment.  He  also 
filed  with  his  return  a  bond  and  affidavit  upon 
which  the  attachment  was  issued,  together 
with  the  attachment  itself.  The  C.  P.  ren- 
dered judgment  of  discontinuance  against 
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Malone,  with  costs,  on  the  ground  that  the 
bond  and  affidavit  were  so  defective  as  not  to 
give  the  justice  jurisdiction  of  the  subject- 
matter  of  the  suit.  Malone  sued  out  a  writ  of 
error. 

Messrs.  W.  and  C.  Tracy,  for  plaintiff  in 
error. 

Messrs.  Day  an  and  Parish,  for  defendant 
in  error. 

By  the  Court,  Cowen,  J.  The  subject-mat- 
ter of  the  suit  was  promises  alleged  to  have 
been  broken.  It  required  no  proceeding  to 
give  the  justice  jurisdiction  of  that.  But  if 
there  had  been  a  want  of  jurisdiction  in  this 
respect,  as  if  the  subject-matter  had  been  slan- 
der or  assault  and  battery,  the  course  was  not 
to  render  any  judgment  at  all.  The  court 
should  have  simply  refused  to  proceed  with 
the  cause,  and  dismissed  it  from  their  consid- 
eration. If  the  justice  had  no  jurisdiction  in 
this  respect,  the  C.  P.  had  none. 
659*]  *But  the  question  was  not  one  of  ju- 
risdiction over  the  subject-matter.  The  C.  P. 
acted  on  an  objection  that  there  was  no  juris- 
diction of  the  defendant's  person. 

In  general, such  a  question  can  be  determined 
by  certiorarionly.  The  office  of  an  appeal  is  to 
try  the  merits,  and  assumes  that  the  parties 
were  properly  in  court.  Nor  is  there  any  ex- 
press provision  in  the  statute  for  the  return  of 
an  objection  made  in  the  court  below  on  ac- 
count of  the  form  in  which  the  defendant  may 
have  been  brought  into  court.  True,  in  Ben- 
nett v.  IngersoU,  24  Wend.,  113,  we  held  that 
an  objection  might  be  considered  as  an  issue 
which  the  justice  might  return  within  sec.  194, 
sub.  4,  2  R.  S.,  188,  2d  ed.  Whether  we  were 
right  or  not,  it  is  unnecessary  now  to  inquire  ; 
for  non  constat  that  any  objection  was  here 
made  before  the  justice.  That  must  have  been 
done,  and  the  fact  appear  by  the  return ;  or 
clearly  there  is  nothing  which  can  be  consid- 
ered an  issue.  On  the  contrary,  the  defendant 
must  be  taken  to  have  waived  all  objection, and 
consented  to  appear.  Such  waiver  and  con- 
sent are  sufficient  to  give  jurisdiction  over  the 
person,  though  there  be  no  process. 

The  judgment  must  be  reversed. 

Judgment  reversed. 

Justice  court—  Void  or  defective  process—  Waiver 
of  defect —  Admission  of  Jurisdiction.  Cited  in— 3 
Hill,  500:  5  Hill.  121;  6  Hill,  343:  4  Denio,  95;  23  N. 
Y.,471;  26  N.  Y.,421:  4Hun,7ai;  3  Barb.,  611;  4  Barb., 
332  ;  32  How.  Pr.,  232 ;  1  Sandf ..  21 ;  7  Allen,  153. 

Justice's  judgment— Irreuularitu— Want  of  juris- 
diction—Appeal. Held  obiter— 36  Barb.,  249. 

Commented  on— 27  Hun,  37. 

Limited-22  Barb.,  272. 

Cited  in— 5  Hill,  270 ;  1  Daly,  378 ;  8  Daly,  46 ;  19 
Wis.,  199 ;  9  Minn.,  49 ;  25  Minn..  47. 


GOODELL  ET  AL.  0.  PIERCE. 

Escrow — Delivery  of  Deed —  Whether  in  Accord- 
ance with  Grantor's  Instructions — Parol  Proof 
of  Blood  as  Consideration — Bargain  and  Sale. 

One  signed  and  sealed  a  deed  to  hisgrandson.hand- 
lng.it  to  the  draftsman  with  instructions  to  retain  it 


NOTE.— Deed— Delivery  of— Escrow.  See  Tooley  v. 
Dibble,  ante,  641  and  reference  note. 

Deed  of  bargain  and  sale— Must  have  money  con- 
sideration. See  Jackson  v.  Delancey,  4  Cow.,  427, 
note. 
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during  the  grantor's  life,  and,  in  case  of  his  death, 
to  deliver  it  to  some  person  to  keep  tor  the  grantfe. 
The  draftsman  having  accordingly  retained  it  until 
after  the  grantor  died,  went  before  an  officer  for  the 
purpose  of  proving  its  execution  as  a  subscribing 
witness,  and  left  it  with  the  otlieer  for  the  grantee. 
In  an  action  by  the  heirs  of  the  grantor  against  a  re- 
mote purchaser  under  the  grantee,  held,  that  the 
circumstances  were  sufficient  to  show  the  deed  to 
have  come  to  the  hands  of  the  latter  In  the  mode  in- 
tended by  the  grantor ;  and  that  it  was  effectual  to 
transfer  the  title. 

A  deed  of  conveyance  expressing  no  considera- 
tion, may  be  rendered  operative  as  a  covenant  to 
stand  seised,  by  parol  evidence  that  it  was  given  in 
consideration  of  blood. 

*8ucb  a  deed,  moreover,  may  be  maintained  [*66O 
as  a  bargain  and  sale,  by  like  evidence  of  its  having 
been  executed  on  a  valuable  consideration. 

And  semble,  even  where  a  valuable  consideration 
is  expressed,  a  consideration  of  blood  may  be  shown* 
if  necessary  to  render  the  deed  operative. 

Citations-2  Hill,  641 ;  10  Johns.,  456 ;  9  Cow..  69.  72; 
Gilb.  Uses,  115, 2d  ed. ;  2  Fox  &  S..  79, 86-95;  16  Wend.. 
460 ;  4  Mass..  135. 

"DJECTMENT,  tried  at  the  Madison  Circuit, 
-L^  before  Moseley,  C.  Judge.  The  case  wa» 
this:  Isaac  White  was  seised  of  the  premises  in 
question,  and  died  July  13,  1818.  The  plaint- 
iffs claimed  title  by  descent,  as  children  and 
heirs  at  law  of  White.  The  defendant  read  in 
evidence  a  deed  of  the  premises  executed  by 
White  to  his  grandson,  dated  July  9,  1818. 
This  deed  was  shown  to  have  been  handed  to 
one  Eddy,  the  draftsman,  on  the  day  of  its 
date,  with  directions  from  the  grantor  to  retain 
it  during  the  grantor's  life,  and,  in  case  of  hi& 
death,  to  deliver  it  to  some  proper  person  to  be 
kept  for  the  grantee.  Eddy  was  a  subscribing 
witness  to  the  deed,  and  held  it  for  some  time 
after  White  died,  when  he  went  before  a  com- 
missioner, proved  its  execution,  and  delivered 
it  to  him  to  keep.  The  defendant  proved  by 
parol — the  plaintiffs  objecting  to  the  evidence 
— that  the  deed  was  intended  as  a  gift,  in  con- 
sideration of  blood.  No  consideration  what- 
ever was  expressed  upon  the  face  of  it.  From 
the  grantee  in  this  deed  the  defendant  deduced 
title  in  himself,  through  several  intermediate 
conveyances.  The  plaintiffs  claimed, and  asked 
^he  judge  to  charge  :  1.  That  the  deed  to  the 
grandson  was  never  delivered;  2.  That  it  was 
void  for  want  of  a  valuable  consideration, either 
paid  or  expressed  ;  and  that  it  could  not  be 
maintained  upon  a  consideration  of  blood 
shown  by  parol.  The  judge  declined  to  charge 
as  requested;  but  told  the  jury  that  the  defend- 
ant had  shown  title  in  himself  to  the  premises 
in  question,  and  a  verdict  was  found  in  favor 
of  the  defendant.  The  plaintiffs  having  except- 
ed,  now  moved  for  a  new  trial  upon  a  bill  of 
exceptions. 

Mr.  A.  L.  Foster,  for  plaintiffs. 
Mr.  A.  Crocker,  Jr.,  for  defendant. 

*  By  the  Court,  Cowen,  J.  There  [*661 
can  be  no  difficulty  on  the  evidence  as  to  the 
delivery  of  the  deed.  It  took  about  such  a  di- 
rection as  the  grantor  desired  when  he  gave  it 
to  Eddy  ;  and  has  been  acted  upon  for  several 
years.  A  title  is  regularly  deduced  under  it  to- 
the  defendant.  In  short,  the  circumstances 
leave  no  doubt  that  the  deed  came  to  the  handa 
of  the  grantee  in  the  manner  intended  by  the 
grantor.  That  it  was  entirely  competent  for 
the  grantor  to  convey  in  the  way  he  did, instead 
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of  a  regular  devise,  has  been  again  and  again 
held;  and  was  decided  this  very  term  in  Tooley 
v.  Dibble,  ante,  641,  which  see,  with  the  cases 
there  cited. 

Could  the  consideration  of  blood  be  proved 
by  parol  ?  A  pecuniary  consideration  may,  to 
uphold  a  deed  of  bargain  and  sale.  Jackson  v. 
Fish,  10  Johns.,  456  ;  Jackson  v.  Pike,  9  Cow., 
69,  72.  Had  the  boy  to  whom  this  land  was 
granted  paid  money  for  it,  that  might  have  been 
shown.  Why  not  receive  evidence  of  relation- 
ship ?  There  would  seem  to  be  no  difference 
in  principle.  The  first  renders  a  deed  operative 
as  a  bargain  and  sale,  the  latter  as  a  covenant 
to  stand  seised;  both  being  conveyances  under 
the  Statute  of  Uses  ;  both  being  by  deed  with- 
out expressing  any  consideration, and  both  pre- 
senting the  question  whether  a  deed  without 
expressing  a  consideration  may  be  made  oper- 
ative by  proving  one  aliunde.  It  is  impossible 
to  doubt,  therefore,  on  the  cases  in  this  court. 
The  principle  of  receiving  the  evidence  in  the 
one  case,  extends  to  the  other.  A  semble  against 
such  evidence  as  raising  a  covenant  to  stand 
seised,  is  thrown  out  in  Gilb.  Uses.  115,  2ded., 
and,  for  aught  I  know,  in  other  books ;  but 
there  are  several  cases  in  favor  of  the  evidence. 
The  great  doubt  seems  to  have  been,  whether, 
one  consideration  being  expressed,  e.  g.,  money, 
with  words  of  bargain  and  sale,  the  limitation 
not  being  good  for  the  purposes  of  a  bargain 
and  sale,  but  sufficient  for  a  covenant  to  stand 
seised,  the  consideration  of  blood  adapted  to 
sustain  the  latter  conveyance  may  be  shown 
against  the  contrary  supposed  to  be  implied  by 
662*]  *the  consideration  expressed.  I  shall 
not  go  over  the  cases.  Those  immediately  ap- 
plicable to  the  question,  are  collected  and  con- 
sidered in  a  very  learned  opinion  of  Bushe,  Gh. 
J.,  of  the  K.  B.,  Ireland,  in  Doe,  ex  dem. 
Kearnes,  v.  Sherlock,  2  Fox  &  Smith,  79,  86-95. 
He  entertains  no  doubt  that  in  the  total  ab- 
sence of  expression  in  the  deed,  the  considera- 
tion may  be  shown.  He  concludes,  also,  that 
it  may  be  shown  by  way  of  addition  to  a  pe- 
cuniary consideration  expressed  ;  though  he 
thinks  that  in  such  a  case,  the  proof  must  be 
much  stronger  to  connect  the  consideration 
with  the  deed  than  where  it  omits  to  express 
any  at  all.  The  freedom  with  which  you  may 
inquire  into  the  consideration,  even  where  it 
is  expressed, for  all  purposes  except  to  impeach 
the  deed,  is  shown  by  the  cases  cited  in  McCrea 
v.  Purmort,  16  Wend. ,  460.  In  WalKs  v.  Wallis, 
4  Mass.,  135,  the  point  was  resolved,  that  a 
deed  expressing  a  money  consideration, and  in- 
tended to  be,  but  failing  as  a  bargain  and  sale, 
might  be  made  to  enure  as  a  covenant  to  stand 
seised,  by  simply  showing  the  fact  of  the  rela- 
tionship of  father  and  son  between  the  parties. 
Parsons,  Ch.  J.,  said:  "Every  deed  ought  to  be 
construed,  if  it  be  legally  possible,  so  as  to 
effect  the  intent  of  the  parties.  In  this  case, 
beside  the  valuable  consideration  expressed,  a 
consideration  of  natural  affection  may  be 
averred,  as  consistent  with  it ;  for  the  consan- 
guinity of  the  parties,  though  not  mentioned 
in  the  deed,  is  agreed  in  the  case."  If  that  de- 
cision be  according  to  law,  and  we  cannot 
doubt  it,  the  objection  here  to  the  extrinsic  evi- 
dence, and  its  effect,  and  to  the  charge  of  the 
judge  upon  it,  is  unfounded. 

New  trial  denied. 
HILL  2. 


Reviewed— 19  Barb.,  245. 

Explained— 35  Barb.,  362 ;  22  How.  Pr.,  399,  400 ;  4 
Abb.  Pr.,  318. 

Cited  in-34  N.  Y.,  106,  113 ;  44  N.  Y.,  41;  24  Hun, 
435 ;  12  Barb.,  638 ;  58  Ind.,  86 ;  32  Mich.,  398. 


*PARKS  v.  BRINKERHOFF  ET  AL.  [*663 

Promissory  Note — Purporting  to  Bind  Compa- 
ny— Signed  by  Officers  and  Individuals — Sure- 
ties— Statute  of  Frauds. 

A  promissory  note  which  purported  in  the  body 
of  it  to  have  been  given  for  value  received,  and  to 
bind  the  Fishkill  Iron  Company  alone,  was  signed 
by  two  of  its  officers  as  such,  together  with  several 
others  in  their  individual  names.  Held,  in  an  action 
against  the  latter,  that  their  signatures  indicated 
an  intent  to  be  responsible  as  sureties,  and  that  they 
might  be  treated  by  the  holder  as  joint  and  several 
makers  with  the  Company. 

The  signature  of  sureties  to  an  instrument  so 
drawn  as  to  express  an  obligation  to  pay  on  the  part 
of  their  principal  alone,  is  an  effectual  promise  in 
writing  by  the  sureties,  within  the  Statute  of  Frauds. 

It  is  not  necessary  that  a  promise  by  a  third  per- 
son to  pay  the  debt  of  another,  should  be  expressed 
in  any  particular  form  to  satisfy  the  Statute  of 
Frauds;  and  hence,  a  mere  blank  indorsement, 
made  under  such  circumstances  as  to  import  an  in- 
tent to  be  bound,  will  answer. 

Had  the  defendants  in  this  case  indorsed  the  note 
in  blank,  instead  of  signing  it  as  they  did,  inasmuch 
as  the  note  was  probably  not  negotiable,  the  plaint- 
iff might  have  written  an  absolute  guaranty  over 
their  names,  and  subjected  them  as  joint  and  sever- 
al makers  with  the  Company.  Semble. 

Citations— 6  Conn.,  321 :  7  Cow.,  484 ;  5  Mass.,  540 ;  4 
Hayw.,  239. 

A  SSUMPSIT,  tried  at  the  Putnam  Circuit  in 
li.  May,  1841,  before  Ruggles,  G.  Judge.  The 
suit  was  against  Tunis  Brinkerhoff ,  Isaac  R. 
Adriance,  Uriah  Gregory  and  Ira  Spooner, 
upon  a  note  in  these  words: 
"$2,000. 

For  value  received,  the  Fishkill  Iron  Com- 
pany promise  to  pay,  to  the  order  of  Frederic 
Parks  (the    plaintiff),    two  thousand  dollars, 
with  interest  from  first  September,  A.  D.  1838, 
at  six  per  cent,  per  annum,  payable  on  the  first 
September,  A.  D.  1840,  in  safety  fund  bank 
notes  of  the  State  of  New  York  in  regular 
standing,  at  the  office  of  said  Company  in  Fish- 
kill,  Dutchess  Co.  Fishkill,  January  30,  1838. 
(Signed)    JAMES  EMOTT,  Pres't. 
A.  W.  SPOONER,  Agent, 
TUNIS  BRINKERHOFF, 
ISAAC  R.  ADRIANCE, 
URIAH  GREGORY, 
IRA  SPOONER." 

*On  the  trial,  after  proving  the  [*664 
handwriting  of  all  the  signers  of  the  note,  the 
plaintiff  rested  his  case,  and  the  defendants' 
counsel  moved  for  a  nonsuit  on  the  ground 
among  others,  1.  That  as  the  note  purported 
upon  its  face  to  have  been  given  by  the  Fish- 
kill  Iron  Company,  it  was  binding  upon  the 
Company,  and  not  upon  the  individual  signer* 
thereof;  2.  That  if  the  undertaking  of  the  de- 
fendants could  be  deemed  a  guaranty,  it  was 
void  by  the  Statute  of  Frauds;  and  3.  That  no 
demand  of  safety  fund  bills  had  been  proved 
previous  to  the  commencement  of  the  suit. 
The  plaintiff  then  gave  evidence  of  a  demand 
of  the  bills  at  the  office  of  the  Company  Sep- 
tember 4,  1840;  and  the  motion  for  a  nonsuit 
was  renewed  upon  the  other  grounds  stated. 
The  circuit  judge  refused  to  direct  a  nonsuit, 


«64 


SUFREME  COURT,  STATE  OF  NEW  YORK. 


and  the  defendants  excepted.  The  jury  found 
a  verdict  for  the  plaintiff,  and  the  defendants 
now  moved  for  a  new  trial  on  a  bill  of  excep- 
tions. 

Mr.  S.  Barculo,  for  defendants. 

Mr.  M.  T.  Reynolds,  for  plaintiff. 

By  the  Court,  Cowen,  J.  The  note  suffi- 
ciently expresses  a  consideration,  but  purports, 
on  its  face,  to  bind  the  Company  alone.  It  is 
then  signed  by  the  president  and  agent,  whose 
names  are  followed  by  the  signatures  of  the 
•defendants  in  the  place  where  we  should  look 
for  those  names,  bad  they  been  expressly  men- 
tioned as  sureties.  Had  the  names  been  in- 
dorsed in  blank,  inasmuch  as  the  note  was 
probably  not  negotiable,  the  plaintiff  might  I 
think  have  written  an  absolute  guaranty  over 
the  indorsement,  which  would  have  subjected 
the  defendants  in  that  form  as  joint  and  sev- 
eral makers  with  the  Company.  The  names  be- 
ing placed  at  the  foot,  import  the  same  thing 
even  more  clearly.  No  other  purpose  can  pos- 
sibly be  imagined.  They  do  not  declare  them- 
selves agents  or  witnesses.  They  must  have 
•meant  to  be  makers  or  nothing.  Ut  res  magis 
valeatguampereai,  the  instrument  should  enure 
as  the  parties  intended  it  should.  If  it  were  am- 
665*]  biguous,  it  is  by  no  means  *clear  that 
it  might  not  be  made  available  by  extrinsic  ev- 
idence. But  it  is  not.  The  import  is,  we  prom  • 
ise  jointly  with  the  Company. 

It  is  supposed  that  the  Statute  of  Frauds  is 
in  the  way;  and  this  is  an  objection  which  has 
been  much  urged,  and  seems  to  have  consti 
tuted  the  main  obstacle  to  raising  a  guaranty 
upon  a  blank  indorsement.  The  answer  finally 
given,  however,  is,  that  the  indorsement  is  an 
effectual  writing  and  signing  of  a  contract, 
within  the  meaning  of  the  statute,  just  as 
much  so  as  if  the  words  had  first  been  written 
-out.  It  is  not  necessary  that  a  promise  should 
be  expressed  by  any  particular  form  of  words 
in  order  to  satisfy  the  statute.  Nor  is  it  nec- 
essary that  anything  more  should  appear,  even 
to  make  a  valid  guaranty,  than  the  intent  of 
the  party  as  collectible  from  necessary  impli- 
cation. A  signature  or  indorsement  in  blank, 
holding  such  a  relation  as  to  import  an  intent 
to  be  bound,  is  the  expression  of  an  obligation 
in  writing  as  well  as  a  signing.  It  may,  says 
Peters,  J.,  Beekwith  v.  AngeU,  6  Conn.,  321,  be 
molded  into  any  shape  to  effectuate  the  intent 
•of  the  parties. 

But  there  is,  I  think,  quite  a  number  of 
cases  which  will  hardly  be  denied  to  come 
with  the  force  of  direct  authority.  An  appeal 
bond  signed  and  sealed  by  a  surety,  though 
the  name  of  the  principal  only  was  inserted  in 
the  body  of  the  bond,  was  holden  to  be  bind- 
ing on  the  surety.  Exparte  Fulton,  7  Cow., 
484.  The  court  said:  "A  full  intent  to  be 
bound  by  the  terms  of  this  bond  is  plain  from 
the  act  of  executing  it."  Of  a  like  case,  Par- 
sons, Ch.  J.,  said:  "It  is  very  clear,  Cushing 
(the  surety)  would  be  holden  as  an  obligor,  on 
his  executing  the  bond,  if  the  blank  had  never 
been  filled  up  with  his  name."  Smith  v.  Crook- 
•en  ,  5  Mass.,  540.  Again;  in  Williams  v.  Greer, 
4  Hayw.,  239,  speaking  of  a  like  case,  the 
•Court  of  Tennessee  say  :"Though  Greer's  name 
is  not  mentioned  in  the  bond,  yet  he  signed, 
sealed  and  delivered  it,  and  must  be  consid- 
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ered  as  bound  thereby."  In  those  cases,  as 
here,  one  name  only  was  mentioned  as  obligor. 
Yet  this  was  *not  held  to  exclude  the  [*6«6 
inference  of  an  intent  in  all  who  signed  to  be 
bound.  A  declaration  miyht,  following  the 
legal  effect,  have  charged  all  as  obligors  in  the 
bond.  So  here  of  the  defendants,  as  promis- 
ors in  this  note. 
New  trial  denied. 

Negotiable  paper— Blank  indorsement— Statute  of 
frautts.  Cited  in— 3  Hill.  585 ;  6  Barb.,  285 ;  5  Duer,  91 : 
8  Kan.,  33. 

Guaranty  and  ntretynhip—Exiireimton  of  corwMer- 
ation—  Stat.  of  frauds.  Cited  in  -2  Denio.  136 :  42  N . 
V.,  25 ;  1  Am.  Rep..  489 :  23  Barb..  538 ;  51  Ind.,  41 ;  61 
Pa.  St.,  398 :  50  Am.  Dec..  631 ;  30  Me..  318. 

Signature— Effect  of— Intent  indicated  by.  Ex- 
plained—128  Mass..  541. 

Cited  in— 8  Hun,  239 : 102  U.  8.,  569. 


VAN  WYCK  v.  PINE  &  PINE. 

Levy  Under  fi.  fa. —  What   Constitute*    Valid. 

In  order  to  constitute  a  valid  levy  on  goods  in 
virtue  of  a  fi.  fa.,  they  must  be  within  view  of  the 
officer  at  the  time,  and  subject  to  his  immediatcd  is- 
position  and  control ;  especially  as  against  one  who 
subsequently  purchases  them  from  the  debtor, 
without  notice  of  the  levy. 

Accordingly,  in  trover  by  a  sheriff  for  a  pair  of 
oxen  alleged  to  have  been  levied  on  by  him  under 
a  fi.  fa.  against  T.,where  it  appeared  that  the  plaint- 
iff's deputy,  having  the  writ, went  upon  the  farm  of 
T.,  and  in  his  presence  levied  upon  several  articles 
of  property ;  that  an  inventory  was  thereupon 
made,  partly  in  the  handwriting  of  T.  and  partly  in 
that  of  the  deputy ;  that  the  former  made  an  entry 
therein  of  "  five  horned  cattle,"  two  of  which,  the 
oxen  in  question,  were  then  in  another  lot  about 
eighty  rods  off.  but  not  in  sight  of  the  deputy,  and 
that  T.,  being  left  in  possession,  subsequently  sold 
the  oxen  to  the  defendants  without  notice  of  the 
levy.  Held,  that  the  sheriff  could  not  recover ;  for, 
however,  the  matter  might  stand  as  between  him 
and  the  debtor,  the  levy  was  invalid  as  against 
the  defendants. 

Cowen,  J.,  dissented,  holding  the  levy  good  as 
against  the  execution  debtor,  and  that  a  good  levy 
as  to  him  would,  in  general,  bind  the  property  as 
against  his  vendees.i 

Citations— 14  Wend.,  123:  19  Wend.,  495;  1  Ld. 
Raym.,  724 :  23  Wend.,  466,  492. 

ERROR  to  the  Dutchess  C.  P.  Van  Wyck 
sued  I.  &  P.  Pine,  before  a  justice  and  de- 
clared in  trover  for  two  oxen,  alleging  that  he 
had  levied  upon  them,  as  sheriff,  in  virtue  of 
an  execution  against  Thompson,  to  whom 
they  belonged.  Issue  being  joined  and  a  trial 
had,  the  justice  gave  judgment  for  the  plaint- 
iff for  $100.  The  defendants  appealed  to  the 
C.  I '. ;  and  on  the  trial  in  that  court  the  fol- 
lowing fact s appeared,  viz.:  that  in  May,  1840, 
the  plaintiff's  deputy  came  to  Thompson's 
house  with  a  view  of  levying  the  execution. 
Thompson  went  on  his  farm  with  the  officer, 
who  there  levied  upon  a  number  of  articles. 
An  inventory  was  taken  of  the  property,  a  part 
of  the  entries  *being  made  by  the  dep-  [*667 
uty  and  a  part  by  Thompson.  Among  the  lat- 
ter was  an  entry  of  "  five  horned  cattle."  three 
of  which  were  in  the  same  field  with  the  officer 
in  plain  sight,  and  the  other  two,  the  oxen  in 
question,  were  in  another  lot  on  the  same  farm 
about  eighty  rods  distant,  but  were  not  seen 
by  the  deputy  by  reason  of  an  intervening 
hill.  It  further  appeared,  among  other  things, 
that  after  the  levy,  Thompson  remained  in  pos- 
session, and  that  in  June  following  he  sold  and 
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•delivered  the  oxen  in  question  to  the  defend- 
ants, in  whose  possession  they  were  at  the 
•commencement  of  the  suit.  There  was  no  ev- 
idence that  the  defendants  knew  of  the  exe- 
cution when  they  bought  the  cattle  ;  and  they 
insisted  that  no  sufficient  levy  had  been  made. 
The  court  below  charged  the  jury  thus:  "That, 
to  constitute  a  levy,  the  officer  making  it  must 
not  only  have  the  property  under  his  power  or 
•control,  but  he  must  actually  see  it;  and  hence 
though  the  jury  believe  that  the  deputy  might 
and  could  have  taken  and  driven  the  oxen  in 
•question  from  off  the  farm  when  the  alleged 
levy  was  made,  yet,  if  he  did  not  see  them, 
there  was  no  levy  in  law,  and  the  verdict 
should  be  for  the  defendants."  The  plaintiff 
excepted  to  the  charge,  and  the  jury  rendered 
a  verdict  for  the  defendants.  Judgment  hav- 
ing been  rendered  in  the  court  below,  the 
plaintiff  sued  out  a  writ  of  error. 

Mr.  Li.  Maison,  for  the  plaintiff  in  error, 
-cited  Wood  v.  Vanarsdale,  3  Rawle,  401;  Tro- 
villa  v.  Tilford,  6  Watts,  468;  Green  v.  Burke, 
23  Wend.,  493,  494;  Gilkey  v.  Dickerson,  3 
Hawks,  293;  Beekmanv.  Lansing,  3  Wend., 
450;  Winter  ing  ham  v.  Lafoy,  7  Cow.,  735;  Al- 
len v.  Crary,  10  Wend.,  350;  Connah  v.  Hale, 
23  Wend.,  462;  Butler  v.  Maynard,  11  Wend., 
-550;  Westervelt  v.  Pinckney,  14  Id.,  124;  Ray 
v.  Harcourt,  19  Id.,  497. 

Mr.  C.  W.  Swift,  for  the  defendants  in  er- 
ror, cited  2  R.  S.,  289,  sec.  17.  2d  ed.;  Hag- 
•668*]jpr*T.  Wilder,  16  Johns.,  *287;  Beek- 
man  v.  Lansing,  3  Wend.,  446  ;  Westervelt  v. 
Pinckney,  14  Id.,  123;  Ray  v.  Harcourt,  19 
.Id.,  495. 

Per  Curiam.  This  case  is  not  distinguish- 
able in  principle  from  Ray  v.  Harwurl,  19 
Wend.,  495,  497.  We  there  held  that  to  con- 
stitute a  valid  levy,  the  goods  should  be  with- 
in the  view  of  the  officer,  and  subject  to  his 
immediate  disposition  and  control.  They  were 
•clearly  not  so  in  the  case  at  bar,  and  the  de- 
fendants knew  nothing  of  the  execution  when 
they  purchased.  It  is  not  necessary  to  decide 
the  question  whether  the  levy  was  good  so  far 
as  the  execution  debtor  is  concerned.  It  is 
enough  that  it  be  invalid  as  against  the  defend- 
-ants.  The  judgment  must,  therefore,  be  af- 
firmed. 

Co  wen,  J.,  dissenting.  The  officer  went 
with  the  execution  debtor  on  his  farm,  saw 
and  inventoried  several  articles  himself;  and 
the  debtor  on  the  same  inventory  entered  the 
Battle  in  question.  These  were  in  another  field 
of  the  same  farm,  invisible  to  the  officer  by 
means  of  an  intervening  hill,  which  he  did  not 
take  the  trouble  to  ascend.  I  think  there  was 
a  valid  levy  under  the  circumstances.  The 
great  point  is,  that  the  debtor  and  officer 
should  understand  a  levy  to  have  been  made. 
Westervelt  v.  Pinckney,  14  Wend.,  123.  The  of- 
ficer holds  the  power  to  levy  in  respect  to  all 
the  debtor's  property  within  the  bailiwick; 
and  the  debtor  may,  in  general,  put  it  under 
his  actual  control  as  effectually  without  his 
seeing  it  as  with.  Purchasers  from  the  debtor 
enjoy  about  the  same  opportunity  for  obtain- 
ing notice  in  one  form  of  levy  as  another.  It 
is  generally  a  secret  among  two  or  three.  It  is 
•considered  unkind  and  indelicate  in  the  officer 
to  proclaim  it  publicly;  and  he  does  enough 
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if  he  take  the  actual  or  moral  control,  with  or 
without  the  assent  of  the  debtor.  If  he  deem 
the  latter  sufficiently  trustworthy  he  may  evec 
leave  the  whole  with  him  till  the  day  of  sale 

It  will  be  difficult,  I  apprehend,  to  establish, 
a  practicable  distinction  between  a  good  levy 
in  respect  to  the  debtor,  *and  one  in  [*66» 
respect  to  his  vendee, unless  the  levy  be  intend- 
ed by  the  officer  to  defraud  the  vendee.  There 
is  no  more  necessity  for  such  a  distinction 
than  there  is  to  say  that  a  sale,  valid  as  to 
the  vendor,  should  be  void  as  to  the  vendee. 
In  both  cases  the  right  of  property  may  be  se- 
cretly devested;  but  this  is  not  much  more 
probable  in  the  case  of  a  levy  than  a  sale.  In 
both  cases  the  vendee  must  rely  on  his  war- 
ranty of  title  which  the  law  will  always  imply 
in  his  favor. 

The  court  below  probably  proceeded  on  Ray 
v.  Harcourt,  19  Wend.,  495.  In  that  case  the 
property  was  from  one  and  a  half  to  five  miles 
distant  from  the  sheriff,  who  merely  made  an 
inventory  on  the  information  and  with  the  as- 
sent of  the  debtor.  This  proceeding  was  holden 
insufficient  to  constitute  a  levy  in  respect  to  any 
one,  though  it  was  said  the  debtor  might  have 
precluded  himself  from  questioning  it  as  de- 
fective. In  the  case  at  bar,  the  cattle  in  ques- 
tion were  on  the  same  farm,  about  eighty  rods 
distant,  constituting  a  part  of  the  debtor's  farm 
stock,  some  of  which  was  within  actual  view 
when  the  inventory  was  made  up.  When  it 
was  said  in  Ray  v.  Harcourt,  that  the  goods 
should  be  within  the  officer's  view  and  subject 
to  his  disposition  and  control,  it  was  not  meant 
each  piece  of  goods.  The  rule  is  as  old  as  Will- 
iam III.,  that  the  seizure  of  part  of  the  goods 
in  a  house  in  the  name  of  the  whole  is  a  good 
seizure  of  all.  Cole  v.  Dames.  1  Ld.  Rayrn., 
724.  Why  not  on  the  same  farm  ?  Even  if 
an  actual  view  be  necessary  to  a  seizure,  it 
may  be  of  part,  according  to  the  ancient  rule. 
The  principle  of  the  rule  is,  that  on  a  seizure 
of  part,  there  should  be  an  indication  of  intent 
in  the  officer  to  seize  more,  and  then  a  part 
represents  the  whole  which  comes  within  the 
intent.  If  he  may  thus  seize  the  whole  by  tak- 
ing a  part,  it  follows  that  he  may  in  the  same 
way  extend  and  limit  the  levy  to  any  other 
part  on  the  same  premises. 

I  am  aware  of  the  difficulty  of  an  attempt  to 
collect  the  definition  of  a  levy  from  the  books. 
The  word  "  levy  "  is  new,  at  least  in  its  appli- 
cation by  the  American  courts,  who  have  sub- 
stituted it*for  the  English  word  "seiz-  [*67O 
ure."  Our  own  cases  are  not  entirely  con- 
sistent. The  same  may  be  said  of  others;  and 
it  appeared  to  me  in  the  examination  of  Con- 
nah v.  Hale,  23  Wend.,  466,  and  Green  v. 
Burke,  Id.,  492,  that  the  discrepancy  had 
arisen  from  giving  too  much  effect  to  certain 
specific  acts  of  the  officer,  independently  of  his 
intent  and  the  acts  and  intents  of  others.  If  all 
parties  who  had  the  legal  control  of  the  prop- 
erty at  the  time,  appeared  to  have  agreed  that 
it  should  be  considered  as  having  passed  from 
the  custody  of  the  debtor  into  that  of  the  offi- 
cer, it  seemed  to  me  that  the  law  would  effect- 
uate the  intent,  whatever  might  be  the  form  of 
the  transaction.  Assent  in  all  other  cases  trans- 
fers even  the  absolute  interest  in  property.  It 
transfers  the  custody  of  the  body  to  the  sher- 
iff holding  a  capias.  I  shall  not  again  go  over 
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the  cases.  I  endeavored  to  bring  them  togeth- 
er and  show  the  principle  they  went  to  estab- 
lish, in  the  two  cases  last  cited.  I  still  think 
it  the  true  principle. 

In  the  case  at  bar,  the  court  below  charged, in 
effect,  as  follows:  "If  he  (the  officer)  does  not, 
at  the  time  of  the  levy,  see  the  property  levied 
upon  it  is  no  levy.  If  the  jury  believe  that 
though  the  deputy  might  and  could  have  taken 
and  driven  the  two  oxen  from  off  the  farm  of 
Thompson,  yet  if  he  did  not  see  the  oxen  at 
the  time  of  the  levy,  there  was  no  levy  in  law." 
In  thus  charging  I  think  they  erred,  and  that 
the  judgment  should  be  reversed.  But  as  a 
majority  of  the  court  are  of  a  different  opin- 
ion ;  therefore, 

Judgment  affirmed. 

Cited  in-10  N.  Y.,  314 ;  H  N.  Y.,  279 :  29  N.  Y.,  4&5; 
1  Keyes,  379 ;  1  Abb.  App.  Dec.,  174 ;  9  Barb.,  629 ; 
Edm.,  358 ;  1  Duer,  113. 


67 1*]  *FRANKLJN,  late  Sheriff,  etc., 

v. 
HUNT,  Impleaded,  etc. 

Deputy  SJieriff's  Bond — Construction  of— Does 
Not  Cover  Costs  of  Suit  Wrongfully  Instituted 
against  Sheriff. 

A.  bond  was  executed  to  a  sheriff  by  a  deputy  and 
his  sureties,  conditioned  to  indemnify  the  former 
from  all  costs.damages,  expenses  and  trouble  touch- 
ing1 and  concerning1  the  return  and  execution  of 
process.and  concerning  the  not  executing  or  wrong- 
ful execution  of  process :  held,  that  it  should  not 
be  so  construed  as  to  render  the  obligors  liable  for 
the  costs  and  expenses  of  suits  wrongfully  insti- 
tuted against  the  sheriff,  and  wherein  he  recovered; 
but  in  order  to  constitute  a  breach,  some  improper 
act  or  omission  of  the  deputy  must  be  shown,  for 
which  the  sheriff  could  be  lawfully  made  answer- 
able. 

TkEMURRER  to  plea  in  scire  facias.  The 
\J  writ  was  against  Westley  Anderson,  Alva 
Hunt  and  Adam  G.  Ransom,  and  stated  that 
in  May  Term,  1839,  a  judgment  was  recovered 
in  this  court,  in  favor  of  the  plaintiff  against 
the  defendants,  in  a  bond  executed  by  them 
to  the  plaintiff  as  sheriff  of  the  County  of  Che- 
nango,  dated  January  16,  1833.  The  bond  con- 
tained a  recital  that  Anderson,  one  of  the  de- 
fendants, had  been  appointed  deputy-sheriff; 
and  the  condition  was,  that  if  the  said  Ander- 
son should  at  all  times,  etc.,  save  harmless  and 
indemnify  the  plaintiff  from  all  costs,  damages, 
expenses  and  trouble  touching  and  concerning 
the  return  and  execution  of  all  such  processes, 
writs,  etc.,  as  should  be  directed  to  the  plaint- 
iff, as  such  sheriff,  and  executed  by  the  said 
Anderson;  and  of  and  concerning  the  not  ex- 
ecuting or  wrongful  execution  or  detaining  in 
his  hands  any  such  process,  etc.,  then  the  said 
bond  should  be  void,  etc.  The  scire  facias  then 
alleged  as  a  breach  of  the  said  bond,  addition- 
al to  the  breaches  on  which  judgment  had 
been  previously  rendered,  that  a  writ  of  re- 
plevin for  a  wagon  was  issued  from  this  court 
against  Miller  in  favor  of  Ellis,  and  delivered 
to  said  Anderson  to  be  executed,  who  seised 
the  property;  that  Miller  sued  the  plaintiff,  as 
such  sheriff,  in  March,  1834,  for  the  penalty 
given  by  2  R.  8.,  433,  sec.  18,  3d  ed.,  alleging 
that  he  (Miller)  was  dispossessed  of  the  wagon 
by  Anderson,  who  delivered  it  to  Ellis  after  Mil- 
492 


ler  had  interposed  a  claim  of  property  therein 
and  had  tendered  to  Anderson  *his  fees  [*O72 
and  the  fees  of  the  jury  for  trying  the  claim; 
that  after  the  commencement  of  the  said  suit 
by  Miller,  the  plaintiff  notified  Anderson  of  the 
pendency  and  object  thereof,  and  requested 
him  to  indemnify  the  plaintiff  from  all  costs, 
damages,  etc.,  touching  and  concerning  snid 
suit;  that  the  plaintiff  retained  an  attorney  to 
defend  the  suit,  which  was  tried,  and  a  ver- 
dict rendered  for  Miller;  that  a  new  trial  was 
granted,  and  judgment  as  in  case  of  nonsuit 
nally  obtained  against  Miller,  in  June,  1837; 
that  the  costs  of  the  plaintiff  here  (the  defend- 
ant in  that  suit)  were  taxed  at  $345.94;  that 
Miller  became  insolvent,  and  unable  to  pay  the 
costs;  that  Anderson  had  not  paid  the  costs, 
counsel  fees,  expenses  and  disbursements  in- 
curred by  the  said  attorney  in  defending  said 
suit,  but  had  refused,  to  do  so;  and  that,  by 
reason  of  such  refusal,  the  plaintiff  had  rjeea 
compelled  to  pay  his  said  attorney  the  follow- 
ing sums  of  money  (enumerating  them), 
amounting  in  the  whole  to  $544.91. 

The  defendant  Hunt  pleaded  separately,  that 
Anderson  performed  his  duty  according  to 
law,  in  the  execution  of  the  said  writ  of  re- 
plevin; that  he  did  not  dispossess  Miller  of  the 
wagon  and  deliver  it  to  Ellis  after  due  notice 
and  tender  of  sheriff's  fees,  etc. ;  and  that  the 
plaintiff  in  this  suit  was  not  in  any  way  held 
or  adjudged  chargeable  or  liable  to  any  penal- 
ty by  reason  of  the  default,  misconduct  or 
improper  execution  of  the  said  writ  of  re- 
plevin, or  for  any  neglect  of  duty,  etc.,  where- 
fore judgment  was  thereupon  rendered  in  said 
suit  in  favor  of  the  said  sheriff,  etc.  To  this 
plea  the  plaintiff  demurred,  and  the  defendant. 
Hunt  joined  in  demurrer. 

Mr.  H.  Van  Derlyn,  for  plaintiff. 

Mr.  John  A.  Collier,  for  defendant. 

By  the  Court,  Cowen,  <7.  The  scire  facia* 
avers  that  the  defendant  Anderson,  a  deputy- 
sheriff,  became  bound  with  the  other  defend- 
ants, his  sureties,  to  the  plaintiff,  who  was- 
*sheriff,  in  a  bond  conditioned  that  An-  [*673 
derson  should  indemnify  the  plaintiff  from  att 
costs,  damages,  expenses  and  trouble,  touching 
and  concerning  the  return  and  execution  of 
process.  It  then  shows  a  suit  against  the  plaint- 
iff by  one  Miller,  professedly  to  recover  the 
penalty  of  $250,  on  the  ground  that  Anderson- 
had,  contrary  to  the  statute,  delivered  proper- 
ty taken  under  a  writ  of  replevin  against 
Miller,  after  due  notice  of  a  claim  of  property. 
That  the  plaintiff  gave  notice  to  Anderson, 
and  requested  him  to  indemnify,  etc.,  as  in  the 
bond.  That  judgment  as  in  case  of  nonsuit 
was  rendered  against  Miller;  and  $345  costs 
awarded  to  the  sheriff,  he  having  retained  an 
attorney  to  defend.  That  Miller  proved  insolv- 
ent. 

The  single  question  is,  whether  such  a  case 
be  within  the  meaning  of  the  bond.  There  is 
no  averment  in  the  declaration  that  Anderson 
was  actually  in  default,  and  the  plea  denies 
that  he  was.  The  plaintiff's  costs,  indeed,  ac- 
crued in  a  suit  concerning  the  execution  of 
process,  and  Anderson  in  terms  bound  himself 
to  indemnify  against  such  costs.  If  the  con- 
dition is  to  be  taken  literally,  therefore,  he  and 
his  sureties  are,  perhaps,  liable.  But  so  is  a 
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warrantor,  or  covenantor  for  the  quiet  enjoy- 
ment of  land,  liable  according  to  the  letter  of 
his  covenant,  even  for  a  tortious  eviction.  Yet 
the  meaning  of  the  covenant  has  in  both  cases 
.always  been  restricted  to  an  eviction  by  rea- 
son of  some  defect  in  the  covenantor's  ti- 
tle. It  has  never  been  extended  to  the  wrong- 
ful eviction  of  a  third  person.  We  think  the 
clause  relied  on  in  the  condition  of  this  bond 
must  be  taken  with  the  like  restriction;  that  it 
should  not  be  so  construed  as  to  cover  suits 
wrongfully  instituted;  but  that  some  act  or 
omission  of  Anderson  must  be  shown,  of  such 
a  character  that  the  plaintiff  would  be  legally 
bound  to  answer  for  it. 

It  is  supposed  that,  the  condition  of  the  bond, 
by  further  providing  in  a  distinct  clause  for  in- 
demnity against  the  not  executing  or  wrong- 
fully executing  of  process,  indicates  that  the 
clause  immediately  in  question  was  intended 
of  costs  incurred  like  those  in  the  suit  by 
674*]  Miller.  But  *we  cannot  yield  to  the 
force  of  mere  implication  as  giving  to  any  part 
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of  the  condition  what  we  think  an  absurd  con- 
struction— a  construction  which  fixes  on  the 
deputy  and  his  sureties  an  obligation  to  pay 
whatever  sums  the  obligee  might  have  in- 
curred in  defending  any  number  of  suits 
brought  by  litigious  persons  on  false  surmises 
that  Anderson  had  not  done  his  duty.  It  may 
be  conceded,  perhaps,  that  he  and  his  sureties 
might  have  bound  themselves  to  defend  suits 
brought  on  such  surmises,  true  or  false,  had 
they  used  these  words.  But  they  have  not. 
The  words  in  both  clauses  are  general,  and 
should  have  a  reasonable  interpretation.  The 
more  stringent  clause  was  probably  intended 
to  cover  mere  innocent  mistakes  by  which  the 
sheriff  might  be  subjected  to  injury;  such  as 
in  any  but  a  legal  sense  could  hardly  be  called 
wrongful. 

There  must  be  judgment  for  the  defendant 
Hunt. 

Ordered  accordingly. 

Explained— 2  Duer,  459 :  12  LCR.  Obs..  82. 
Cited  in— 33  Am.  Rep.,  799;  48  Wis.,  63. 
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»*]  *ALEXANDER  ET  AL. 

v. 
GREENE  ET  AL. 

Common  Carrier* — Owners  of  Steamboat,  Towing 
Canal  Boats  are  not— They  Are  Lidble  as  Bail- 
ee* for  Hire—  Validity  of  Special  Contract  Re- 
stricting Liability — Such  Contract  Cannot 
Cover  Fraud. 

The  owners  of  a  steamboat  who  undertake  for  hire 
to  tow  a  canal-boat  and  her  cargo,  her  master  and 
hands  remaining  on  board  and  in  possession,  are  not 
common  carriers,  but  only  responsible  as  ordinary 
bailees  for  hire ;  and  this,  though  they  carry  on  the 
towing  of  boats  as  a  business,  holding1  themselves 
out  as  ready  to  ensrage  for  all  who  may  desire  their 
services. 

Though  common  carriers  cannot  stipulate  for  a 
restricted  liability,  other  bailees  may :  and  hence,  a 
special  contract  by  the  latter  for  exemption  from 
all  liability  arising  from  want  of  ordinary  care  and 
skill,  is  valid. 

Accordingly,  where  a  canal-boat  laden  with  mer- 
chandise was  towed  by  a  steamboat,  under  a  permit 
stating,  as  the  terms  of  the  undertaking,  that  the 
canal-boat  was  to  be  towed  at  the  risk  of  her  mas- 
ter, etc.;  held,  that  though  the  canal-boat  was  sunk 
on  the  passage,  by  reason  of  a  want  of  ordinary  care 
on  the  part  of  those  having  charge  of  the  steamboat, 
the  owners  of  the  latter  were  not  liable. 

A  bailee,  however  cannot  in  this  way  secure 
against  liability  for  loss  or  damage  occasioned  by 
fraud;  for  the  law  will  not  tolerate  that  a  man  shall 
contract  to  be  safely  dishonest. 

Citations— 13  Wend.,  387 ;  19  Wend.,  246,  272-282 ; 
Story,  Bail,  7,20-24,  2tfed. 

ACTION  on  the  case,  tried  at  the  Herkimer 
Circuit  in  September,  1839,  before  Wil- 
larcl,  C.  Judge.  The  declaration  charged  the 
1O*]  *defendants  with  negligence  in  towing 
the  plaintiff's  boat  on  the  Hudson  River  be- 
tween N.  Y.  and  Albany,  by  reason  of  which 
the  boat  was  run  on  the  rocks  and  sunk,  and 
the  goods  on  board  the  boat  damaged  and  lost. 
In  1837,  and  for  several  years  before,  the  de- 
fendants were  engaged  in  the  business  of  tow- 


NOTE.— Common  carriers— Masters  and  owners  of 
twraeb  as.  See  Elliott  v.  Rossell,  10  Johns.,  1,  note. 

Tags  or  steamboats  employed  in  towing  boats  for 
hire,  are  not  common  carriers.  See  note  above  cited. 

Common  carriers  man  limit  their  liability  by  express 
contract.  See  Gould  v.  Hill,  2  Hill,  623,  note. 

A  mere  notice  is  not  sufficient.  See  Hollister  v. 
Nowlen.  19  Wend.,  234,  note. 
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ing  canal  and  lake-boats  on  the  river  between 
N.  Y.  and  Albany,  by  means  of  several  steam- 
boats of  which  they  were  the  proprietors.  The 
boats  towed  were  usually  lashed  to  the  sides  of 
the  steamboat  having  them  in  tow,  and  in  such 
positions  as  the  captain  of  the  steamboats  as- 
signed to  them  respectively.  The  master  and 
hands  of  the  boats  towed  remained  on  their 
boats,  and  were  subject  to  the  orders  of  the 
captain  of  the  steamboat.  It  was  their  duty  to 
have  a  man  on  deck  to  be  ready  to  answer  any 
order  from  the  steamboat  for  the  use  of  their 
helm,  which  was  called  in  aid  of  the  steamboat 
helm  in  difficult  situations.  On  the  occasion  in 
question,  in  October  1837,  the  defendants' 
steamboat,  the  New  London,  A.  Hitchcock, 
master,  took  in  tow  at  N.  Y.,  one  tow-boat  and 
six  canal-boats.  The  tow  boat  and  one  canal- 
boat  were  lashed  abreast  on  the  east  side  of  the 
steamboat ;  and  on  the  west  side  of.  the  steam- 
boat three  canal-boats  were  lashed  abreast — the 
plaintiffs'  boat  the  Astorogan,  being  the  outer 
one.  In  the  rear  of  the  plaintiff's  boat  and  the 
one  next  it,  were  two  other  boats  in  tow.  In 
proceeding  up  the  river,  after  passing  Four 
Mile  Point  below  Coxsackie,  the  plaintiffs' 
boat  struck  on  rocks  under  water  near  the 
west  shore  of  the  river,  and  sunk  within  a  few 
minutes  afterwards,  by  which  the  plaintiffs 
sustained  damages  to  nearly  $4,500,  for  the 
recovery  of  which  this  action  was  brought. 
These  rocks  are  nearly  three  fourths  of  a  mile 
above  Four  Mile  Point,  and  are  well  known  to 
persons  navigating  the  river.  The  channel  op- 
posite the  rocks  is  about  400  feet  wide  to  a 
shore  or  mud  island  in  the  river.  The  steam- 
boat with  the  boats  in  tow  occupied  a  space  of 
112  feet.  A  short  distance  below  the  rocks  a 
sloop  was  at  anchor  near  the  center,  but  near- 
est to  the  east  side  of  the  channel.  The  steam- 
boat passed  on  the  west  *side  of  the  sloop,  [*1 1 
and  for  that  purpose  ran  in  towards  the  west 
shore,  and  after  passing  the  sloop,  failed  to 
change  the  course  to  the  east  far  enough  to 
avoid  the  rocks.  There  was  a  conflict  of  evi- 
dence on  the  question,  whether  there  was  neg- 
ligence on  the  part  of  the  captain  of  the  steam- 
boat. Questions  were  also  made,  whether  the 
injury  was  occasioned,  either  in  whole  or  in 
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part,  by  the  neglect  of  tbe  master  and  bands  on 
tbe  boats  towed,  in  not  having  men  at  the 
helms,  and  whet  her  there  was  negligence  in  this 
particular  on  the  part  of  the  persons  in  charge 
of  the  plaintiffs'  boat.  When  the  master  of  The 
Astorogan  applied  to  the  defendants'  agent  in 
N.  Y..  he  received  a  permit,  staling  the  terms 
on  which  the  boat  was  to  be  towed,  which  was 
in  the  following  words:  "New  York,  Oct.  14th, 
1837.  Captain  Hitchcock  of  steamboat  New 
London— take  in  tow  for  Albany,  canal-boat 
Astorogan master,  at  the  risk  of  the  mas- 
ter and  owners  thereof,  and  collect  $80."  Eli 
Casler  was  the  master  of  The  Astorogan,  and 
bad  indorsed  his  name  on  the  back  of  the  per- 
mit. Captain  Hitchcock  of  the  New  London 
testified  that  his  orders  were  not  to  tow  boats  if 
the  masters  of  the  boats  did  not  sign  the  per- 
mit to  have  the  boats  towed  at  their  own  risk. 
The  defendants  insisted  among  other  things, 
that  they  were  not  common  carriers;  that  hav- 
ing furnished  a  good  boat,  with  a  skillful  and 
careful  commander  and  crew,  they  were  not 
answerable  for  any  accident,  whether  arising 
from  the  negligence  of  the  crew  or  otherwise  ; 
and  that,  if  liable  at  all,  they  were  only  liable 
for  gross  negligence.  The  judge  charged  the 
jury,  among  other  things,  that  the  defendants 
were  not  liable  as  common  carriers  ;  but  that 
they  were  liable  to  the  plaintiffs,  notwith- 
standing the  permit,  if  the  jury  believed  there 
had  been  a  want  of  ordinary  care  and  diligence 
in  themselves  or  their  servants.  Again  ;  that 
the  defendants  were  bound  to  use  such  care  and 
diligence  as  skillful  and  careful  hands  with  a 
good  boat  would  take  to  prevent  any  injury  ; 
and  if  there  was  an  omission  in  that  respect,  by 
which  the  injury  and  loss  were  occasioned,  the 
defendants  were  liable.  The  defendants  ex- 
cepted  to  the  charge.  The  jury  found  a  ver- 
12*]  diet  *for  tbe  plaintiffs  for  $5.488.97:  and 
the  defendants  now  moved  fora  new  trial  on  a 
case  and  bill  of  exceptions. 

Mr.  S.  Stevens,  for  the  defendants.  The 
circuit  judge  erred  in  charging  the  jury.  He 
should  have  charged,  that  the  defendants  were 
not  liable,  under  the  circumstances,  even  fora 
want  of  ordinary  care.  The  contract  between 
the  parties,  as  evidenced  by  the  permit,  was 
special,  and  exempted  the  defendants  from  all 
liability  for  losses  not  occasioned  by  fraud  or 
gross  neglect  on  their  part.  The  circuit  judge 
disregarded  this  feature  of  the  case,  and  treated 
the  contract  as  of  no  force.  He  has  virtually 
decided  that  the  defendants  could  not  stipulate 
for  immunity  against  want  of  ordinary  care  ; 
and  whether  this  be  so,  presents  the  only  point 
which  ought  to  be  discussed  on  the  present 
motion.  Were  the  defendants  to  be  regarded 
as  common  carriers  in  respect  to  their  under- 
taking with  the  plaintiffs,  the  cases  of  Hollinttr 
v.  Nowlen,  19 Wend., 246, and  Colev.  Goodwin, 
Id.,  281,  might  be  relied  on  as  furnishing  some 
powerful  arguments  against  them.  But  they 
did  not  stand  in  this  relation.  Caton  v.  Rum- 
ney,  18  Wend.,  887.  Unlike  common  carriers, 
they  were  at  liberty  to  act  or  refuse  to  act. 
Their  condition,  independent  of  any  special 
contract,  would  be  that  of  ordinary  bailees  for 
hire  :  and  the  latter  may  always  stipulate  for 
restricted  liability  to  the  extent  claimed  by 
these  defendants.  Story  Bailm..  7,  20-24. 

Messrs.  D.  Burwelland  M.  T.  Reynolds, 
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for  the  plaintiffs.  The  case  of  Caton  v.  Rum- 
ney,  cited  by  the  opposite  counsel,  has  by  no 
means  settled  that  the  present  defendants  are 
not  to  be  treated  as  common  carriers.  At  the 
time  of  the  undertaking  in  question,  they  were 
and  had  been  for  years  engaged  in  the  business 
of  towing  boats  between  Albany  and  N.Y.  for 
all  who  might  require  their  services.  They 
held  themselves  out  to  the  public  as  constantly 
ready  to  act  in  this  business.  Their  occupation 
was  essentially  public  in  its  character;  as  much 
so,  at  all  events,  as  that  of  common  carriers. 
We  deny  that  they  could  lawfully  refuse  to 
*act  at  their  option.  The  principle  of  [*13 
the  law  which  compels  a  carrier  to  receive 
goods,  an  innkeeper  to  entertain  guests,  a 
stage  owner  to  send  forward  travelers. and  even 
a  farrier  to  shoe  a  horse,  applies  to  the  defend- 
ants with  full  and  peculiar  force.  Jackson  v. 
Rogers,  2  Show.,  327  ;  Batson  v.  Donotan,  4 
Barn.  &  Aid.,  82  ;  Rex  v.  Kilderby,  1  Saund., 
312  c,  n.  2;  Bull.  N.  P.,  70;  Story,  Bailm.,  828, 
sec.  508;  Hollixter  v.  Nowlen,  19  Wend.,  239, 
247  ;  Bk.  v.  Brown,  9  Wend.,  97  ;  S.  C.,  3  Id., 
161;  Jeremy,  Law  of  Carriers,  59;  Mastriter  v. 
Cooper,  4  Esp.,  260  ;  White's  case,  Dyer,  158  b, 
32  ;  Lane  v.  Cotton,  12  Mod.,  485;  S.  C.,  1  Ld. 
Raym.,  654;  Anonymous,  12  Mod.,  3.  It  has 
been  laid  down  that  if  property  be  delivered 
"  to  a  person  in  a  public  employment,  for  a 
purpose  in  respect  to  which  he  is  to  have  a  re- 
ward, he  is  answerable  for  any  loss  or  damage 
which  is  not  occasioned  by  the  act  of  God  or 
the  King's  enemies  ;  "  and  this,  it  is  added,  is 
the  case  of  common  carriers,  etc.  Per  Holt, 
Ch.  J.,  in  Coggs  v.  Bernard,  2  Ld.  Raym.,'J17, 
918.  Now  what  is  there  to  prevent  the  oper- 
ation of  this  rule  in  respect  to  the  defendants? 
The  canal  boat  with  its  lading  was  proprrty 
susceptible  of  transportation,  and  was  deliv- 
ered for  that  purpose  to  the  defendants  ;  they 
being  at  the  time  engaged  in  a  public  employ- 
ment, and  to  have  a  reward  for  the  services 
which  they  undertook  to  render.  We  submit, 
that  they  cannot  be  regarded  otherwise  than  as 
common  carriers.  Story,  Bailm.,  297,317.  888, 
9;  Kemp  v.  Covghtry,  11  Johns.,  107  ;  Atten  v. 
Seinall,  2  Wend.,  327;  Sprout  v.  Hemmingway, 
14  Pick.,  1;  Gilb.  Ev.,p.423;  Gubournv.  Hurst, 
1  Salk.,  249;  Jeremy.  Law  of  Car.,  4,  31;  Gor- 
don v.  Hutchinton.  4  Law  Rep  ,  144;  Bull.  N. 
P.,  70;  2  Kent,  Com.,  597,  §W;Ihrip.hlv.Brffic- 
ster,  1  Pick.,  50;  Bk.  v.  Brown,  8  Wend.,  161; 
Richards  v.  Gilbert,  5  Day,  415;  1  Leigh,  N.P., 
507;  Smith,  Merc.  Law,  168.  It  is  not  an  an- 
swer to  this  view  to  say,  that  no  case  can  be 
found  where  persons  situated  precisely  like  the 
defendants  have  been  adjudged  common  car- 
riers or  liable  as  such.  No  case  can  be  found 
to  the  *contrary.  The  business  of  tow-  [*14 
ing  boats  by  the  use  of  steam,  though  now  in 
operation  upon  most  of  the  navigable  rivers  of 
the  U.  S.,  has  sprung  up  within  a  few  years. 
Tbe  commercial  community  have  a  deep  and 
increasing  interest  that  it  shall  not  fall  into  the 
hands  of  unskillful  or  negligent  men;  for 
scarcely  any  other  department  of  business  can 
be  mentioned  which  involves  or  is  destined  to 
involve  so  vast  a  pecuniary  trust.  Those  who 
engage  in  it  should  know  that  they  will  b« 
held  to  the  most  rigid  responsibility.  Per  Wai- 
worth,  Chancellor,  in  Sewall  v.  Allen,  6  Wend., 
335,  352-354.  "  General  convenience,"  there- 
Hi  M,  8.. 
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fore,  or,  in  other  words,  public  policy,  which 
is  said  to  be  a  legitimate  principle  of  legal 
judgment  in  new  cases,  Ram.  Leg.  Judg.,  53, 
requires  that  the  rule  respecting  common  car- 
riers should  be  applied  here.  Even  conceding 
that  the  language  in  which  the  rule  has  ordina- 
rily been  expressed  will  not  embrace  the  pres- 
ent case;  that  is  immaterial  so  long  as  all  its 
reasons  are  applicable.  The  common  law  is 
not  inflexible  in  this  respect ;  but  accommo- 
dates itself  to  the  changing  circumstances  of 
society  ;  Per  Shaw,  Ch.  J.,  in  Sproul  v.  Hem- 
mingway,  14  Pick.,  5  ;  and  where  a  new  inter- 
est arises,  either  in  the  ordinary  course  of  im- 
provement, or  through  the  direct  action  of  the 
Legislature,  it  is  to  be  "governed  by  the  same 
law  that  like  interests  have  been  governed  by 
before."  Per  Holt,  Oh.  J.,  in  Lane  v.  Cotton, 
12  Mod.,  485,  6;  8.  G.,\  Ld.  Raym.,  646,  654. 

It  may  be  urged,  that  the  plaintiffs'  servants 
accompanied  the  boat  in  question,  and  that  for 
this  reason  the  defendants  were  exempt  from 
the  responsibility  of  carriers.  Not  so.  The 
plaintiffs'  servants  were,  for  the  time  being, 
the  servants  of  the  defendants.  The  evidence 
shows  that  they  had  no  control  over  the  move- 
ments of  the  plaintiffs'  boat,  but  were  entirely 
subject  to  the  orders  of  the  defendants'  cap- 
tain. Robinson  v.  Dunmore,  2  Bos.  &  P.,  417, 
419  ;  Hollister  v.  Nowlen,  19  Wend.,  234,  236. 
237. 

If  we  are  right  in  supposing  that  the  defend- 
ants must  be  regarded  either  as  common  car- 
riers eo  nomine,  or  as  persons  standing  in  the 
15*]  *like  relation  and  subject  to  the  same 
law,  then  it  is  clear,  no  special  contract  for  re 
stricted  liability  on  their  part  could  operate. 
Such  a  contract  would  be  void,  as  contrary  to 
public  policy,  and  the  general  interests  of  com- 
merce. This  is  shown  by  the  cases  incidentally 
noticed  by  the  opposing  counsel.  Hollister  v. 
Nowlen,  19  Wend.,  246  ;  Cole  v.  Goodwin,  Id., 
281. 

But  conceding  that  the  defendants  are  not 
to  be  treated  as  common  carriers,  still  the  ver- 
dict should  be  allowed  to  stand.  The  boat  in 
question  was  received  by  them  to  be  transport- 
ed to  Albany,  and  they  were  bound  to  excuse 
their  omission  to  perform  this  undertaking  by 
showing  that  the  loss  happened  by  mere  acci- 
dent, without  any  negligence  on  their  part. 
Story,  Bailm.,  280,  281,  347;  1  Bell,  Com., 459; 
Stokes  v.  Salton&tall.  13  Pet. .  181 ;  Hand  v.  Baynes, 
4  Whart.,  204  ;  Parsons  v.  Hardy.  14  Wend., 
215;  R.  R.  Co.  v.  Burke,  13  Id.,  611,  627,  628  ; 
Money  penny  v.  Hartland,  1  Carr.  &  P.,  352;  8. 
C.,  2  Id.,  378.  The  permit  cannot  excuse  them. 
Even  viewing  it  in  the  light  of  a  special  con- 
tract, what  does  it  import  ?  We  submit,  that 
its  intention  was  merely  to  guard  the  defend- 
ants on  the  point  of  liability  for  casualties, un- 
accompanied by  negligence.  If  there  be  am- 
biguity in  respect  to  its  meaning,  the  construc- 
tion should  be  most  strongly  against  them.  A 
stipulation  for  negligence  of  any  kind  is  not  to 
be  presumed  or  spelled  out  from  doubtful 
phraseolgy.  The  party  intending  a  thing  so 
unreasonable,  must  use  clear  and  precise  lan- 
guage. Story,  Bailm.,  25.  365,  358;  1  Bell, 
Com.,  473-475;  Jeremy,  Law  of  Carr.,  37,  38  ; 
Dwiglit  v.  Brewster,  1  Pick. ,  50 :  Bodenham  v. 
Bennet,  4  Price,  31 ;  Smith  v.  Home,  2  Moore, 
18;  R.  R.  Co.  v.  Burke,  13  Wend.,  628;  Garnett 
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v.  Wittan,  5  B.  &  Aid.,  53;  Sleat  v.  Fagg,  Id., 
342;  Riley  v.  Home,  2  Moore  &  P.,  341;  Lang- 
Ity  v.  Brown,  1  Moore  &  P.,  583;  Cole  v.  Good- 
win, 19  Wend.,  271,  281.  The  phrase  "at  the 
risk,"  etc.,  applies  only  to  accidents  happen- 
ing without  fault;  for  surely  none  other  can 
be  *deemed  to  have  been  contemplated  [*16 
when  the  permit  was  given.  Phil.  Ins.,  543  ; 
Parr  v.  Anderson,  6  East,  203;  Bell  v.  Car  stairs, 
14  Id.,  374,  382;  Vosv.  Ins.  Co.,  2  Johns.  Cas., 
187;  Grim  v.  Ins.  Co.,  13  Johns.,  451;  Ins.  Co. 
v.  Ogden,  20  Wend.,  287.  If,  however,  the 
permit  is  to  be  deemed  a  contract  that  the  de- 
fendants might  be  negligent  with  impunity  ; 
then,  we  insist,  it  is  totally  void.  No  class  of 
individuals  should  be  suffered  to  engage  in  a 
business  like  that  of  the  defendants  on  such 
terms.  To  allow  it,  would  be  to  put  at  hazard 
the  interests  of  trade  and  commerce;  and  if  for 
this  reason  a  carrier  should  not  be  permitted 
to  repudiate  his  common  law  liability  as  an  in- 
surer, neither  should  these  defendants  theirs 
for  want  of  due  care.  Hollister  v.  Nowlen,  19 
Wend.,  246,  247  ;  Cole  v.  Goodwin,  Id.,  280, 
281. 

Mr.  Stevens,  in  reply.  The  question  wheth- 
er the  defendants  are  common  carriers,  is  not 
properly  here  for  discussion.  This  motion  is 
to  be  determined  upon  the  assumption  that  the 
ruling  of  the  circuit  judge  on  that  point  was 
correct.  For  had  he  been  against  us,  non  con- 
stat  that  the  defendants  might  not  have  ad- 
duced additional  evidence  at  the  trial  which 
would  forbid  their  being  called  common  car- 
riers in  any  sense,  however  loose  and  latitudi- 
nary. 

But  I  have  no  desire  to  avoid  that  question, 
even  upon  the  evidence  now  before  the  court. 
And  my  first  answer  to  what  has  been  urged 
is,  that  the  defendants  never  had  possession  of 
the  goods  on  board  the  plaintiff's  boat,  as  com- 
mon carriers  ;  nor  was  it  a  part  of  their  un- 
dertaking that  they  should  have.  The  master 
and  hands  of  the  boat  remained  upon  her,  hav- 
ing the  immediate  care  of  her  cargo  ;  and  nei- 
ther the  captain  or  crew  of  the  defendants' ves- 
sel had  the  right  to  go  on  board  for  any 
purpose.  This  should  be  conclusive  against 
the  pretense  now  urged.  E.  I.  Co.  v.  Pullen, 
2  Str. .  690  :  Hyde  v.  Trent  &  Mersey  Nav.  Co. , 
1  T.  R.,  394.  Suppose  the  goods  had  been  lost 
by  theft  or  robbery:  would  the  defendants  be 
liable  for  them  in  that  case  ?  The  injustice, 
not  to  say  absurdity,  of  extending  the  doctrine 
thus  far,  is  perceived  at  once  ;  *and  yet  [*1  7 
regarding  themascommon  carriers,  they  could 
not  escape  liability.  Story,  Bail.,  338,  sec.  528. 
The  relation  in  which  these  parties  stood  was 
simply  this  :  the  plaintiffs  being  common  car- 
riers, employed  the  defendants  to  assist  them. 
If,  therefore,  the  latter  are  to  be  deemed  com- 
mon carriers,  it  is  difficult  to  see  why  all  the 
other  assistants  whom  the  plaintiffs  found  it 
necessary  or  convenient  to  employ,  would  not 
be  common  carriers  also. 

Again  ;  to  bring  a  person  within  the  defini- 
tion of  a  common  carrier,  it  is  essential  that  he 
be  in  a  situation  where  he  is  obliged  to  serve 
all  persons  generally,  on  being  tendered  a  suit- 
able reward  ;  and  he  must  exercise  the  calling 
as  a  public  employment.  Story,  Bail. ,  322,  328. 
The  defendants  occupied  no  such  relation.  It 
is  true,  they  had  been  in  the  habit  of  towing 
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boats ;  and,  it  may  be,  had  publicly  invited 
patronage  in  that  business.  But  does  this  con- 
stitute their  employment  a  public  one,  in  the 
legal  sense,  and  render  them  liable  should  they 
refuse  to  serve  ?  Suppose  a  master  builder  ail- 
vertises  that  he  will  serve  all  who  are  willing 
to  employ  him,  and  continues  to  act  in  that  ca- 
pacity for  years  ;  does  he  thereby  constitute 
himself  a  public  servant,  and  alienate  his  right 
to  refuse  to  contract  in  particular  instances,  as 
interest  or  option  or  caprice  may  dictate?  The 
same  may  be  put  of  a  warehouseman  or  a 
wharfinger.  The  condition  of  the  defendants 
hns  been  likened  to  that  of  a  smith,  who,  it  is 
said,  is  obliged  to  shoe  the  horse  of  a  traveler 
on  tender  of  compensation  ;  and  for  this,  coun- 
sel have  referred  to  Lane  v.  Cotton,  12  Mod.. 
484.  The  case  contains  nothing  beyond  a  mere 
dictum  of  Holt,  Ch.  J.,  who  was  overruled 
there  in  his  main  position  by  the  other  judges. 
Holt  cites  Keilway  at  p.  50,  and  the  latter  fails 
to  maintain  the  doctrine.  No  instance  can  be 
found  in  the  books  where  such  a  doctrine  has 
been  acted  on  ;  and  1  deny  that  it  is  to  be  re- 
garded as  law. 

If  I  am  right  thus  far,  neither  the  reason  nor 
the  language  of  the  law  relating  to  common 
carriers,  applies  to  the  case  of  the  defendants. 
That  law,  moreover,  is  not  one  which  ought 
1 8*]*to  be  extended.  It  has  been  repeatedly 
characterized  by  learned  judges  as  a  law  of 
great  harshness  and  rigor  ;  and  though,  with- 
in the  limits  which  former  adjudications  have 
assigned  to  it,  its  necessity  and  pojicy  may  be 
admitted,  I  deny  that  it  is  to  be  carried  further 
and  applied  to  new  cases.  Boyce  v.  Anderson, 
2  Pet.,  150,  155;  Clark  ads.  M' Donald,  4 
M'Uord,  223  ;  Colt  v.  M'Mechen,  6  Johns.,  164; 
Roberts  v.  Turner,  12  Id  ,  232.  To  apply  it  to 
those  engaged  in  towing  boats  upon  our  rivers, 
would  not  be  to  secure  any  interest  which  the 
public  have  in  the  prosecution  of  that  busi- 
ness ;  but  to  destroy  such  interest,  by  putting 
an  end  to  the  business  altogether,  or  confining 
it  to  reckless  hands.  Prudent  men  would  not 
embark  in  it  on  such  terms. 

It  is  said,  however,  that  conceding  the  law 
of  common  carriers  not  to  apply  to  the  defend- 
ants, still  the  verdict  should  stand,  inasmuch 
as  the  permit  does  not  import  a  stipulation 
against  liability  for  want  of  ordinary  care.  In 
order  to  interpret  the  permit,  we  must  give  the 
words  of  it  their  fair  and  natural  signification; 
and  assume,  moreover,  that  both  parties  un- 
derstood the  law.  There  is  nothing  ambiguous 
in  the  language,  and  no  room  for  cavil  or  doubt. 
It  admits  of  but  one  construction,  which  is, 
that  the  plaintiffs'  boat  shall  be  towed  at  their 
entire  risk.  No  exception  is  expressed ;  and 
none  can  be  inserted  by  construction,  without 
imposing  upon  the  parties  a  contract  which 
they  never  designed  to  make.  Assuming,  more 
over,  that  the  parties  knew  the  law  and  con- 
tracted in  reference  to  it,  then  they  knew  the 
defendants  were  not  common  carriers,  nor  re- 
sponsible as  such  ;  and  possessing  this  knowl- 
edge, what  could  they  have  meant  by  the  term 
"risk"  in  the  permit?  Clearly,  nothing  less 
than  risk  arising  from  an  omission  of  ordinary 
care  ;  for  otherwise  the  term  would  be  sense 
less  and  without  a  subject-matter  upon  which 
it  could  operate. 

The  only  remaining  inquiry  is,  as  to  the  right 
GOO 
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of  the  defendants  to  stipulate  against  their 
common  law  liability  for  ordinary  neglect.  On 
this  subject,  nothing  need  be  added.  If  the 
defendants  were  not  common  carriers,  they 
stood  upon  the  *same  footing  a*  other  [*19 
private  persons,  and  were  at  liberty  to  assume 
or  repudiate  the  risk  in  question  at  their  op- 
tion. No  judge  or  jurist  has  ever  doubted  on 
this  point ;  indeed,  it  is  too  plain  to  admit  of 
either  doubt  or  elucidation. 

By  the  Court,  Bronson,  J.  The  defendants 
carry  on  the  business  of  towing  boats  laden 
with  merchandise  and  produce,  and  are  un 
doubtedly  willing  to  engage  for  all  persons 
who  may  desire  their  services.  But  I  think 
they  are  not  common  carriers.  They  do  not 
receive  the  property  into  their  custody,  nor  do 
they  exercise  any  control  over  it  other  than 
such  as  results  from  the  towing  of  the  boats  in 
which  it  is  laden.  They  neither  employ  the 
master  and  hands  of  the  boats  towed,  nor  do 
they  exercise  any  authority  over  them  beyond 
that  of  occasionally  requiring  their  aid  in  gov- 
erning the  flotilla.  The  goods  or  other  prop- 
erty remain  in  the  care  and  charge  of  the  mas- 
ter and  hands  of  the  boat  towed.  In  case  of  loss 
by  fire  or  robbery,  without  any  actual  default 
on  the  part  of  the  defendants,  it  can  hardly  be 
pretended  that  they  would  be  answerable;  and 
yet  carriers *must  answer  for  such  loss.  If  the 
case  of  Caton  v.  Rumney,  18  Wend.,  387,  does 
not  go  the  whole  length  of  deciding  this  ques- 
tion, we  entertain  no  doubt  that  the  circuit 
judge  was  right  in  ruling  that  the  defendants 
are  not  common  carriers. 

If  the  defendants  are  not  common  carriers, 
then,  aside  from  any  express  contract,  they 
would  be  holden  to  the  same  rule  of  responsi- 
bility as  ordinary  bailees  for  hire.  They  would 
be  answerable  for  a  loss  occasioned  by  the 
want  of  ordinary  care  and  skill.  This  is  the 
rule  which  the  judge  gave  on  the  trial.  But 
he  laid  the  permit,  or  special  acceptance  en- 
tirely out  of  view,  and  put  the  cause  to  the 
jury  in  the  same  way  as  though  there  had  been 
no  express  agreement  between  the  parties. 
This  presents  the  question,  whether  an  ordi- 
nary bailee  for  hire  may  not  stipulate  for  a  dif- 
ferent degree  of  liability  from  that  to  which 
he  would  be  subject  in  the  absence  of  an  ex- 
press contract.  I  think  he  may.  He  can  un- 
doubtedly bind  himself  as  *an  insurer  [*2O 
for  the  safe  delivery  of  the  goods  at  all  events; 
and  I  see  no  good  reason  why,  on  the  other 
hand,  he  should  not  be  allowed  to  contract  for 
any  degree  of  exemption  from  liability  which 
stops  short  of  protection  in  case  of  fraud. 
Other  bailees  are  not  bound,  like  common  car- 
riers and  innkeepers,  to  accept  business  when- 
ever it  is  offered  ;  nor  are  they  obliged  to  be- 
stow their  labor  or  care  at  what  may  be  deemed 
a  reasonable  price.  They  are  as  fully  at  liberty 
to  refuse  employment  as  is  a  day  laborer,  and 
may.  like  him,  settle  the  terms  on  which  their 
services  shall  be  rendered.  In  the  absence  of 
an  express  contract,  the  law  will  imply  an  un- 
dertaking on  the  part  of  the  bailee  for  the  use 
of  ordinary  skill  and  care,  and  will  secure  to 
him  a  reasonable  compensation  for  his  services. 
But  those  matters  may  be  otherwise  settled  by 
compact  between  the  parties. 

It  is  very  questionable  whether  innkeepers 
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and  common  carriers  can  contract  for  a  re- 
stricted liability  ;(a)  but  there  seems  to  be  no 
such  doubt  in  relation  to  other  bailees.  Hollis 
ter  v.  Nowlen,  19  Wend.,  246;  Colev.  Goodwin, 
Id.,  272-282;  Story,  Bail.,  7,  20-24,  2d  ed.  If 
the  obligation  which  the  law  would  imply  in 
the  absence  of  an  express  contract,  can  be  in 
any  degree  restricted  by  the  agreement  of  the 
parties,  I  see  no  reason  why  they  may  not  go 
the  length  of  contracting  for  the  en  tire  exemp 
tion  of  the  bailee,  find  thus  leave  the  whole 
risk  on  the  owner  of  the  property.  That  they 
may  do  so,  has  never,  I  think,  been  seriously 
questioned.  But  this  impunity  cannot  be  ex- 
tended to  a  case  where  there  is  fraud  on  the 
part  of  the  bailee;  for  the  law  will  not  tolerate 
such  an  indecency  and  immorality,  as  that  a 
man  shall  contract  to  be  safely  dishonest. 
Story,  Bail.,  21. 

In  this  case,  the  defendants  agreed  to  tow 
the  boat  "at  the  risk  of  the  master  and  owners 
thereof."  These  terms  are  broad  enough  to 
21*]  *embrace  every  risk  arising  from  a  want 
of  ordinary  care  and  skill,  and  I  think  we  are 
not  at  liberty  to  construe  them  in  a  more  lim- 
ited sense.  The  plaintiffs  were  content  with 
those  terms  before  the  loss  happened;  and  they 
must  abide  by  them  still,  unless  there  has  been 
a  want  of  good  faith  on  the  part  of  the  de- 
fendants or  their  servants. 

New  trial  granted.(b) 

Overruled— 7  Hill,  533. 

Cited  in-95U.  S.,300;  14  Allen,  470;  46  Am.  Dec., 
402 ;  2  Ga.,  349 :  3  Am.  Rep.,  526 ;  63  Pa.  St.,  56 ;  13  Am. 
Rep.,  122, 123 :  24  La.,  166 ;  29  Am.  Rep.,  437 ;  14  Bush., 
702 :  55  Am.  Dec.,  590,  591 ;  18  Pa.  St.,  43. 

(a)  When  this  opinion  was  delivered,  the  case  of 
Gould  v.  Hill,  2  Hill,  623,  was  not  yet  decided.    The 
latter,  it  will  be  seen,  determines  that  a  carrier  can- 
not thus  restrict  his  liability. 

(b)  This  case  was  twice  argued  by  the  same  coun- 
sel.   The  above  is  the  opinion  delivered  after  the 
first  argument.    After  the  second  argument,  the 
case  was  disposed  of  as  follows : 

By,  the  Court,  Bronson,  J.  On  a  reconsideration 
of  this  case,  we  see  no  sufficient  reason  for  chang- 
ing the  opinion  which  has  already  been  expressed. 

New  trial  granted. 


YOUNG  v.  MILLER. 

Slander — Offense,  Moral  Turpitude,  Actionable 
per  se — Removal  of  Landmark — Common 
Law. 

Words  spoken  of  a  person,  charging  him  with 
having  committed  an  indictable  offense  involving 
moral  turpitude,  are  actionable,  per  se;  and  this, 
though  the  offense  be  a  mere  misdemeanor,  un- 
known to  the  common  law. 

Accordingly,  where  the  words  laid  in  the  declara- 
tion were  :  You  have  removed  my  landmark,  and 
cursed  is  he  that  removeth  his  neighbor's  land- 
mark :"  held,  actionable,  without  any  allegation  of 
special  damages. 

Semfofe,  that  removing  a  landmark  is  not  an  indict- 
able offense  at  common  law. 

Citations— 5  Johns.,  188  :  13  Johns.,  48,  124,  275 :  5 
Cow.,  503,  714 ;  9  Wend.,  141 :  2  R.  S.,  695,  sees.  32,  40 ; 
Deut.  xix.,  14 ;  xxvii.,  17 :  Job.  xxiv.,  2 ;  Prov.  xxii., 
28 ;  xxiii..  10;  8  Johns.,  74,  77 ;  3  Cow..  231 ;  2  Halst., 
426. 


NOTE.— Slander—  Words  charging  an  indictable  of- 
fense are  actionable  per  se.  See,  Martin  v.  Stillwell, 
13  Johns.,  275,  note. 

See,  generally,  on  the  subject  of  slander,  Moody  v. 
Baker,  5  Cow.,  351,  notes  cited;  Bullock  v.  Koon,  9 
Cow.,  30,  note,  and  notes  cited:  White  v.  Delavan,  17 
Wend.,  49,  notes  cited. 
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n  EMURRER  to  declaration  in  slander.  The 
jJ  first  count,  after  the  usual  introductory 
matter,  charged  that  the  defendant  contriving, 
etc.,  and  intending  to  cause  it  to  be  suspected 
and  believed  by  his  neighbors  and  other  citi- 
zens that  he,  the  said  plaintiff,  had  been  and 
was  guilty  of  the  offenses  thereinafter  men- 
tioned to  have  been  imputed  to  him,  and  to 
subject  him,  etc.,  heretofore,  to  wit:  on,  etc., 
at,  etc.,  in  a  certain  discourse,  etc.,  spoke  and 
published  to,  of  and  concerning  the  said  plaint- 
iff, these  false,  scandalous,  malicious  and  de- 
famatory words  following,  thatistosay:  "You 
(the  said  plaintiff  meaning)  have  removed  my 
landmark"  (meaning  the  monument  to  desig 
nate  the  corner  *or  boundary  of  defend-  [*22 
ant's  land).  "You  (the  said  plaintiff  meaning) 
have  removed  my  landmark  (meaning  the 
monument  of  said  defendant's  land),  and  I  (the 
said  defendant  meaning)  can  prove  it."  [The 
same  words,  with  the  addition]  "by  George 
Wilkins."  [Same  words,  adding]  "and  cursed 
is  he  that  removeth  his  neighbor's  landmark." 
"Cursed  is  he  that  removeth  his  neighbor's 
landmark,  and  you  (the  said  plaintiff  meaning) 
have  done  it" — meaning  that  the  said  plaintiff 
had  removed  the  monument  of  the  said  de- 
fendant's land,  and  thereby,  then  and  there, 
meaning  to  charge  the  said  plaintiff  with  the 
offense  of  willfully  and  maliciously  removing 
the  monument  designating  the  corner  or  other 
point  in  the  boundary  of  defendant's  land. 
The  second  count  laid  the  same  words  in  the 
third  person.  The  defendant  demurred,  as- 
signing for  cause  that  the  words  were  not  ac- 
tionable in  themselves,  and  that  there  was  no 
allegation  of  special  damages.  The  plaintiff 
joined  in  demurrer. 

Messrs.  N.  Hill,  Jr.,  and  S.  Stevens,  for 
defendant. 

Mr.  W.  A.  Beach,  for  plaintiff. 

Bronson,  J.  There  has  been  much  dis- 
cussion in  the  books  upon  the  question,  what 
words  are  actionable  in  themselves,  when  not 
spoken  of  the  plaintiff  in  his  office,  profession, 
or  calling.  But  it  will  be  unnecessary  to  ex- 
amine the  cases  at  large  for  the  reason  that,  a 
rule  has  been  laid  down  and  acted  upon  iu 
this  State,  which,  although  not  entirely  satis- 
factory to  my  mind,  I  feel  bound  to  follow.  In 
Brooker  v.  Coffin,  5  Johns.,  188,  the  court, 
"upon  the  fullest  consideration,"  laid  down 
the  following  rule:  "In  case  the  charge,  if  true, 
will  subject  the  party  charged  to  an  indict 
ment  for  a  crime  involving  moral  turpitude,  or 
subject  him  to  an  infamous  punishment,  then 
the  words  will  be  in  themselves  actionable." 
In  Widrig  v.  Oyer,  13  Johns..  124,  the  counsel 
proposed  to  modify  the  rule  by  changing  "or." 
into  "and;"  but  the  court  did  not  yield  to  the 
*suggestion.  The  rule  was  repeated  and  [*2J5 
followed  in  Martin  v.  SliUweU,  13  Johns.,  275, 
where  words  were  held  actionable  which 
charged  the  plaintiff  with  keeping  a  bawdy- 
house.  Such  a  house  is  a  common  nuisance, 
and  the  person  keeping  it  may  be  punished  by 
indictment.  In  Oibbs  v.  Dewey,  5  Cow.,  503. 
the  charge  was  that  the  plaintiff  had  handed 
papers  to  a  juror  to  influence  or  bribe  the  jury, 
and  the  words  were  held  actionable.  In  Alex- 
ander v.  Alexander,  9  Wend.,  141,  the  charge 
was  that  the  plaintiff  had  forged  the  defend 
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ant's  name  to  a  petition  to  the  Legislature;  and 
although  the  imputed  offense  was  only  a  mis 
demeanor,  and  not  a  felonious  forgery,  the 
words  were  held  actionable.  In  all  of  these 
oases  the  court  went  upon  the  ground  that  the 
words  imputed  "a  crime  involving  moral  tur- 
pitude," and  for  which  the  offender  might  be 
proceeded  against  by  indictment. (") 

Removing  a  landmark,  seems  not  to  have 
been  an  offense  at  the  common  law.  See,  State 
\.  Burroughs,  2  Halst.,  426.  Nor  was  it  made 
so  by  statute  until  1830,  when  it  was  enacted, 
that  "Every  person  who  shall  willfully  or  ma- 
liciously remove  any  monuments  of  stone,  wood 
or  other  durable  material,  erected  for  the  pur- 
pose of  designating  the  corner  or  any  other 
point  in  the  boundary  of  any  lot  or  tract  of 
land,  shall,  upon  conviction,  be  adjudged 
guilty  of  a  misdemeanor."  The  punishment 
is  fine  and  imprisonment  in  the  county  jail.  2 
R.  S.,  695,  sees.  32,  40.  And,  as  in  most  other 
cases  of  crime,  the  prosecution  is  by  indict- 
ment. The  charge  which  has  been  made 
against  the  plaintiff,  if  true,  will  subject  him 
to  punishment  by  indictment,  and  the  next  in- 
quiry is,  whether  the  imputed  crime  is  one 
"involving  moral  turpitude." 

Removing  landmarks  was  forbidden  among 
the  Jews,  and  a  curse  was  denounced  upon 
24*]  the  offender.  Deut.,  xix.,  14,  and  *xxvii., 
17;  Job,  xxiv.,  2;  Prov.,  xxii.,  28,  and  xxiii.. 
10.  The  learned  and  venerable  Doctor  Scott, 
iu  his  commentary  upon  the  first  mentioned 
passage,  says  :  "As  landmarks  constituted  the 
customary  method  of  distinguishing  landed 
property  in  those  days,  removing  them  would 
be  a  crime  among  the  Israelites  similar  to  forg- 
ing, altering,  destroying  or  canceling  the  title 
deeds  of  estates  at  this  day;  and  would  occa- 
sion atrocious  injustice,  and  make  way  for  dis- 
pute and  lawsuits."  And  in  his  remarks  upon 
Prov.,  xxii.,  28.  he  calls  the  offenders  "rob- 
bers." Mr.  Henry,  in  his  commentary  upon 
Deut.,  xix.,  14,  says:  "Though  the  landmarks 
were  set  by  the  hands  of  man,  yet  he  was  a 
thief  and  a  robber  by  the  law  of  God,  that  re- 
moved them."  And  in  his  comments  upon 
Job,  xxiv.,  2.  he  says  the  offense  is  equivalent 
to  that  of  "forging  or  destroying  deeds."  Doc- 
tor Adam  Clarke,  in  his  commentary  upon 
these  passages,  has  taken  nearly  the  same  view 
of  the  question,  though  he  has  not  been  quite 
so  severe  upon  the  offenders.  But  this  is  a  sub 
ject  upon  which  it  cannot  be  necessary  to  mul- 
tiply authorities.  There  is  evidently  no  great 
difference,  in  a  moral  point  of  view,  between 
altering  the  courses  and  distances  in  a  deed, 
for  the  purpose  of  depriving  the  owner  of  a 
part  of  his  land,  and  producing  the  same  re- 
sult by  changing  the  visible  bounds  of  his  es- 
tate. The  one  is  a  forgery  on  paper,  and  the 
other,  upon  the  face  of  the  earth.  And  when 
either  of  these  wrongs  is  done  for  the  purpose 
of  acquiring  the  property  of  another,  the  of- 
fender may  justly  be  regarded  as  a  thief,  as 
well  as  a  forger.  Ail  men  must  agree,  that  the 
crime  of  removing  landmarks  is  one  involving 
a  high  decree  of  moral  turpitude  ;  and  as  it  is 

(a)For  a  reference  to  most  of  the  leading  English 
and  American  cases  upon  the  question  what  words 
are  and  are  not  actionable  per  se,  vide,  M'Cuen  ads. 
Ludlum,  1  Harris (N.  J.),  12;  and  Billings  v.  Wing, 
7  Vt.,  439. 
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an  indictable  offense,  the  case  falls  plainly 
within  a  rule  from  which  we  are  not  at  liberty 
to  depart. 

The  demurrer  does  not  point  out  any  defect 
in  the  form  of  the  declaration,  and  I  am  in- 
clined to  think  it  sufficient.  The  defendant 
must  have  intended  to  charge  the  plaintiff  with 
a  criminal  offense.  8  Johns.,  74,  77  ;  13  Id., 
48;  3  Cow.,  231;  8.  G.,  5  Id.,  714;  Gibbt  v.' 
Dewey,  5  Id.,  503.  The  plaintiff  is  entitled  to 
judgment. 

*Cowen,  J.  I  concur  in  the  views  [*25 
expressed  by  Mr.  J.  Bronson,  on  the  questions 
raised  by  the  demurrer. 

It  was  contended  on  the  argument  that  the 
cases  in  this  court  which  sanction  an  action  of 
slander  for  words  imputing  a  misdemeanor, 
intend  those  misdemeanors  only  to  which  the 
common  or  statute  law  now,  or  the  common 
law  heretofore,  attached  legal,  as  contradistin 
guished  from  moral  infamy.  I  understand  those 
cases  as  laying^down  a  rule  of  much  greater  com- 
pass; one  which  comprehends  every  indictable 
offense,  which  is  at  the  same  time  infamous  or 
disgraceful  in  a  general  sense ;  any  offense 
which  detracts  from  the  character  of  the  of- 
fender as  a  man  of  good  morals.  I  admit 
that  this  principle  covers  a  wide  field  of  litiga- 
tion. Perhaps  it  extends  beyond  what  was 
once  understood  to  be  the  true  boundary.  But 
the  objection  that  the  law  will  not  tolerate  the 
uncertainty  thus  introduced,  is  weakened  by 
the  manner  in  which  the  same  law  deals  with 
actions  like  the  present  in  kindred  cases. 
Fluctuating  as  the  rules  of  conduct  prescribed 
by  the  moral  code  may  be,  they  are  every  day 
judicially  recognized  as  the  test  of  actions  for 
printed  slander,  without  the  technical  limit  re 
quired  by  the  rule  now  in  question.  There 
the  offense  imputed  need  not  be  even  indict- 
able or  legally  punishable  in  any  way  ;  and  a 
writing  or  picture  alluding  to  a  mere  foible, 
may  be  the  subject  of  an  action,  if  intended  to 
bring  the  party  into  contempt  or  ridicule. 
Nelson,  Ch.  J. ,  also  concurred. 
Judgment  for  the  plaintiff. 

Explained-3  Keyes.  581,  583;  4  Barb.,  511;  36  Barb., 
439 :  10  Abb.  Pr..  2. 

Cited  in— «0  N.  Y.,  264;  19  Am.  Rep.,  175 ;  6  How. 
Pr.,  175;  18  How.  Pr.,  661;  2  E.  D.  8..  389:  2  Am.  Rep., 
412;  19  Ohio  St.,  432. 


*SHAW  v.  BEVERIDGE.        [*26 

Trespass  may  be  maintained  by  the  owner  of  a 
pew  in  a  church,  against  one  who  disturbs  him  in 
the  possession. 

Citations— 3  Toml.  L.  Die.,  65, 107 ;  3  R.  8.,  206-215. 
2d  ed.;  Rep.  Eccl.  Com..  Feb..  1832;  24  Pick.,  304;  3 
Pick.,  344;  3  Paige.  303:  6  B.  &  Aid.,  356;  1  Younge 
&  J.,  583;  9  Johns.,  147;  2  Edw.  Ch.,  612,  613,  n. 

ERROR  to  the  Washington  C.  P.  Shaw  sued 
Beveridge  before  a  justice  of  the  peace, 
and  declared  in  trespass  for  breaking  and  en- 
tering "  the  close  of  the  plaintiff,  to  wit :  his 
pew  In  the  church  of  the  associate  congrega- 
tion in  the  Town  of  Hebron."  The  defendant 
did  not  appear  in  time,  on  the  return  day  of 


NOTE.— Church  pews. 

In  the  dhuenct  of  statutes  affecting  church  peuw.they 
partake  of  the  nature  of  realty,  although  the  own- 
ership is  that  of  an  exclusive  easement  for  special 
purposes.  See  Trustees,  etc.,  v.  Bigelow,  16  Wend., 
28,  note. 
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•the  summons,  and  no  plea  was,  therefore,  in- 
terposed. On  the  trial,  the  plaintiff  proved 
that  he  occupied  the  pew  in  question  in  April, 
1837,  that  the  defendant  took  possession  of  it 
in  May  of  that  year,  and  had  continued  in  pos- 
session ever  since  to  the  exclusion  of  the  plaint- 
iff and  his  family.  After  the  testimony  was 
closed,  the  defendant  objected  "  that  trespass 
would  not  lie  for  a  pew  in  a  church."  The 
justice  gave  judgment  for  the  plaintiff,  which 
was  reversed  by  the  C.  P.  on  certiorari.  Shaw, 
the  plaintiff  before  the  justice,  sued  out  a  writ 
of  error. 

Mr.  J.  Gibson,  for  plaintiff  in  error. 

Mr.  M.  Fair-child,  for  defendant  in  error. 

By  the  Court,  Nelson,  Ch.  J.     In  England 
1he  parson  is  seised  of  the  freehold  and  posses- 
sion of  his  church,  3  Toml.  L.  Die.,  65,  in  the 
same  manner  as  the  trustees  of  churches  are  in 
this    State.     3  R.    S.,  206-215,  2d  ed.     (See 
Peopte  v.  Runkle,  9  Johns. ,  147. )    But  there  the 
use  of  all  the  pews  is  the  property  of  the  par- 
ish, to  be  used  in  common  by  the  parishioners, 
who  are  entitled  to  be  seated  orderly  and  con- 
veniently, so  as  best  to  provide  for  the  accom- 
modation of  all.    The  disposal  and  distribution 
27*]  of  the  *seats  rest  with  the  church-ward- 
ens,  subject  to  the  control  of  the  ordinary, 
who  seems  to  have  an  unlimited  discretion  over 
'the  subject,  and  can  make  such  changes  from 
time  to  time  as  he  sees  fit.    Rep.  of  Eccl.  Com., 
Feb.,  1832;  3  Toml.  L.  Die.,  107.    (See Heeney 
v.  St.   Peter's  Church,  2  Edw.  Ch.,  612,  613, 
.and  n.)    An  exclusive  right  to  the  occupation 
and  enjoyment  of  a  particular  pew  may  be 
prescribed  for  or  granted  under  ecclesiastical 
authority,  as  appurtenant  and  annexed  to  a 
house  in  or  out  of  the  parish ;   and  this,  it 
seems,  is  the  only  right  to  that  species  of  prop- 
•erty  of  which  the  common  law  takes  notice. 
Mainwaring  v.    Giles,  5  Barn.  &  Aid.,  356; 
Louxley  v.  Hayicard,  1  Younge  &  J. ,  583 ;    3 
Toml.  L.  Die.,  107.    (See,  also,  2  Stark.  Ev., 
<628,  et  seq.,  6th  Am.  ed.,  and  cases  cited  in  the 
notes.)    The  right  of  property  in  a  pew,  there- 
fore, being  an  incorporeal  one,  annexed  to  a 
messuage — a  mere  easement — sufficiently  ac- 
counts for  the  English  doctrine  that  an  action 
•on  the  case  only  will  lie  for  a  disturbance  of 
the  occupant.     (See  2  Bouvier,  L.  Die.,  261.) 
But  in  this  State  owners  of  pews  have  an  ex- 
clusive right  to  their  possession  and  occupa- 
tion for  the  purposes  of  public  worship ;  not 
as  an  easement,  but  by  virtue  of  their  individ- 
ual right  of  property  therein  (see  Freligh  v. 
Platt,  5  Cow. ,  496  ;  First  Baptist  Ch.  of  Ithaca 
•v.  Bigelow,  16  Wend.,  32),  derived,  perhaps, 
in  theory  at  least,  from  the  corporation,  rep- 
resented by  the  trustees,  who  are  seised  and 
possessed  of  the  temporalities  of  the  Church. 
The  owners  hold  and  possess  their  particular 
seats  in  severally,  in  subordination  to  the  more 
general  right  of  the  trustees  in  the  soil  anc 
freehold.     These  rights  are  distinct  and  sepa 
rate ;  and  neither  do  they,  nor  the  respective 
possessions  growing  out  of  the  enjoyment  o1 
them,   necessarily  conflict  with    each   other 
Second  Cong.  Soc.  in  N.  Bridgewater  v.  Waring 
'24  Pick.,  304.     The  remedy  by  an  action  ol 
trespass  for  a  distuiban:;e  of  the  owner  in  the 
possession  of  his  pew    is,  therefore,  entirely 
28*]  *consistent  with  established  principles 
HILL  3. 


and,  indeed,  seems  to  be  the  most  appropriate 
one  that  can  be  brought.     Wentworth  v.  First 
ish  in  Canton,  3  Pick. ,  344 ;  Baptist  Ch.  in 
Hartford  v.  Wither  ell,  3  Paige,  302. 
Judgment  reversed. 

Cited  in— 74  N.  Y.,  200  (30  Am.  Rep..  301) ;  5  Hun, 
>53;  8  Barb.,  151;  9  Barb.,  131;  17  Barb.,  109;  32 
Barb.,  235 ;  3*  Barb.,  18 ;  5  How.  Pr.,  74 :  4  Bradf .,  10 ; 
7  Leg:.  Obs.,  364 ;  24  Wis.,  318 ;  34  Am.  Rep.,  309  (51 
Md.,  270). 


PIERCE  *.  SCHENCK. 

Bailments — Delivery  of  Logs  to  Saw  on  Shares — 
Bailor  Retains  General  Property  until  Manu- 
facture— Contract  Entire — Bailee  no  Property 
under  Part  Performance — Trover — Tenancy 
in  Common. 

If  logs  be  delivered  at  a  saw-mill,  under  a  con- 
Tact  with  the  miller  that  he  shall  saw  them  into 
soards  within  a  specified  time,  and  that  each  party 
shall  have  one  half  the  boards,  tlie  transaction  in- 
ures as  a  bailment  merely,  and  the  bailor  retains  his 
general  property  in  the  logs  till  all  are  manufact- 
ured pursuant  to  the  contract. 

The  contract  in  such  case  is  entire ;  and,  as  be- 
iween  the  bailor  and  bailee,  the  latter  can  acquire 
no  interest  in  any  of  the  boards  manufactured  by  a 
mere  part  performance  within  the  time. 

Accordingly,  where  logs  were  thus  delivered  to  a 
miller  who,  after  sawing  a  part  of  them  into  boards 
within  the  time,  failed  to  perform  as  to  the  rest, 
and  converted  both  the  boards  and  the  logs  to  his 
own  use ;  held,  that  the  bailor  might  recover  in 
trover  for  the  whole,  and  that  the  miller  was  not 
entitled  to  any  deduction  on  account  of  what  had 
been  actually  sawed. 

Had  the  logs  been  delivered  under  a  contract  that 
the  miller  should  return  boards  generally,  instead 
of  the  identical  boards  manufactured  from  the  logs, 
trover  could  not  have  been  maintained,  as  the  trans- 
action would  then  have  amounted  to  a  sale. 

Where  logs  are  delivered  to  be  sawed,  under  a 
contract  that  the  miller  shall  have  one  half  of  the 
manufactured  article,  a  tenancy  in  common  arises 
as  to  the  latter  if  the  contract  be  performed.  Semble. 

Citations— 21  Wend.,  83-85 ;  3  T.  R.,  316 ;  8  Greenl.. 
101 ;  Story,  Bailm.,  sec.  439 ;  3  Mason,  478 ;  3  Fairf ., 
31-34 ;  4  Shepl.,  17  ;  1  Blackf .,  353, 355,  and  n.  2 ;  7 
Cow.,  752-756,  and  n.  a;  19  Johns.,  44. 

rPROVER,  tried  at  the  Albany  Circuit,  in 
J-  April,  1841,  before  Cushman,  C.  Judge. 
The  suit,  which  was  commenced  in  1840,  was 
brought  to  recover  a  quantity  of  logs  furnished 
by  the  plaintiff  to  the  defendant  in  the  winter 
of  1835,  and  delivered  at  or  near  his  mill  for 
the  purpose  of  being  sawed  into  boards.  The 
declaration  was  for  both  logs  and  boards.  Evi- 
dence was  given  tending  to  make  out  that  the 
logs  were  delivered  under  an  agreement  be- 
tween the  parties  by  which  the  defendant  was 
*to  saw  them  on  shares ;  *.  e.,  each  party  [*29 
to  have  one  half  the  boards,  and  the  sawing  to 
be  done  by  June  1, 1835.  The  defendant  failed 
to  do  the  work  within  the  time  stipulated,  but 
sawed  some  of  the  more  indifferent  of  the  logs 
into  boards,  and  appropriated  the  boards  to 
his  own  use.  There  was  evidence  tending  to 
show  that  he  had  exercised  illegal  acts  of  own- 
ership over  the  residue  of  the  logs. 

The  judge,  after  correctly  submitting  the 
case  to  the  jury  upon  the  facts,  charged,  among 
other  things,  that  if  the  alleged  conversion 
was  made  out,  trover  would  lie ;  and  that  the 
plaintiff  might  recover  in  this  form  of  action, 
not  only  for  the  logs  which  had  not  been  sawed 


NOTE.— Bailments— Logs  to  be  sawed  on  shares.  In 
connection  with  the  above  case  of  Pierce  v.  Schenck 
see  Rightmyer  v.  Raymond,  12  Wenn.,  51. 
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into  boards,  but  also  for  the  boards,  without 
any  deduction  on  account  of  the  defendant's 
contemplated  share  in  the  latter.  The  judge 
refused  to  charge  that  a  sale  or  destruction  ol 
the  property  by  the  defendant  was  necessary 
to  be  proved  in  order  to  maintain  the  action. 
The  defendan*  excepted  to  the  charge;  also  to 
the  judge's  refusal  to  charge  in  the  manner  re- 
quested ;  and  the  jury  having  found  a  verdict 
against  the  defendant,  he  now  moved  for  a 
new  trial  upon  a  bill  of  exceptions. 

.'//-.  S.  Stevens,  for  defendant. 

Mr.  H.  G.  Wheaton,  for  plaintiff. 

Cowen,  J.  This  was  an  action  of  trover 
for  logs  furnished  by  the  plaintiff  to  the  de 
fendant,  and  delivered  at  or  near  his  mill,  to 
be,  by  a  time  fixed,  manufactured  into  boards 
on  shares,  each  to  have  one  half.  The  defend- 
ant manufactured  some  of  the  more  indifferent 
logs  only;  and  converted  the  whole  to  his  own 
use.  I  speak  of  what  the  jury  must  be  taken 
to  have  found  under  the  form  in  which  the 
questions  of  fact  were  submitted  to  them  by  the 
judge.  As  to  damages,  he  charged  that,  if  the 
defendant  had  failed  to  fulfill  the  contract  on 
his  part,  he  was  liable  for  the  whole,  without 
any  deduction  on  account  of  the  half  of  what 
he  had  actually  sawed. 

The  questions  are:  first,  whether  trover  was 
3O*]properly  brought;  *and  second,  whether, 
if  it  were,  the  direction  was  right  in  respect  to 
the  amount  of  damages. 

Had  the  contract  by  the  parties  been  one  of 
sale,  as,  if  the  defendant  had  taken  the  logs, 
under  a  promise  to  return  boards  generally,  of 
equal  value  to  one  half  of  the  boards  to  be 
made  out  of  them,  the  decision  of  the  judge 
would  have  been  erroneous.  Smith  v.  Clark, 
21  Wend.,  83-85,  and  cases  cited.  But  this 
was  not  the  case.  The  plaintiff  delivered  his 
logs  to  the  defendant,  who  was  a  miller,  to  be 
manufactured  into  boards — a  specific  purpose, 
from  which  he  had  no  right  to  depart.  On 
completing  the  manufacture  he  was  to  return 
the  specific  boards,  deducting  one  half  as  a 
compensation  for  his  labor.  It  is  like  the  case 
of  sending  grain  to  a  mill  for  the  purpose  of 
being  ground,  allowing  the  miller  to  take  such 
a  share  of  it  for  toll.  This  is  not  a  contract  of 
sale,  but  of  bailment — locatio  operis  fadendi. 
The  bailor  retains  his  general  property  in  the 
whole  till  the  manufacture  is  completed;  and 
in  the  whole  afterwards,  minus  the  toll.  The 
share  to  be  allowed  is  but  a  compensation  for 
the  labor  of  the  manufacturer,  whether  it  be 
one  tenth  or  one  half.  Thus,  in  Collins  v. 
Forbes,  8  T.  R,  316,  it  appeared  that  Forbes 
furnished  certain  timber  to  one  Kent,  which 
the  latter  was  to  work  up  into  a  stage  for  the 
commissioners  of  the  victualing  office,  he  to 
receive  one  fourth  of  the  clear  profit  and  a 
guinea  per  week,  on  the  work  being  done.  This 
was  holden  to  be  a  bailment  by  Forbes.  So  in 
Barker  v.  Roberts,  8  Greenl.,  101,  A  agreed  to 
take  B's  logs,  saw  them  into  boards  and  return 
them  to  B,  who  was  to  sell  them  and  allow  to 
A  all  they  brought  beyond  so  much.  This  was 
held  to  be  a  bailment,  and  not  a  sale,  though 
it  was  expressly  agreed  that  the  logs  should  re- 
main all  the  while  at  A's  risk.  A  having  sold 
the  logs  instead  of  sawing  them,  B  was  allowed 
to  recover  their  value  against  A's  vendee.  What 
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difference  is  there  In  principle  between  au 
agreement  by  the  owner  to  pay  a  share  of  the 
avails  in  money,  and  in  a  part  of  the  specific 
thing?  Either  is  but  a  compensation  for  his 
labor.  Nearly  all  the  books  concede  the  dis- 
tinction laid  down  in  Jones,  Bailm.,  *102,[*3 1 
between  an  obligation  to  restore  the  specific 
thing,  and  a  power  or  necessity  of  returning 
others  equal  in  value.  In  the  first  case,  it  is  a 
regular  bailment.  In  the  second  it  becomes  a 
deot.  Story.  Bailm.,  sec.  489;  Buffum  v.  Merry, 
3  Mas.,  478;  Holbrookv.  Armstrong,  8  Fairf., 
81-34;  Dearborn  v.  Turner,  4  Shepl.,  17;  Ewinff 
v.  French,  1  Blackf.,  353,  355,  and  n.  2;  Hurd 
v.  West,  7  Cow.,  752-756,  and  n.  a  ;  Smith  v. 
Clark,  21  Wend.,  84,  85.  The  case  of  Smith 
v.  Clark,  21  Wend.,  84,  considers  Seymour  v. 
Brown,  19  Johns.,  44,  as  overruled.  I  have 
been  unable  to  see  any  difference  in  the  nature 
of  the  contract,  whether  there  bean  obligation 
to  restore  the  whole,  or  only  a  part  of  the  spe- 
cific thing.  The  owner  of  goods  may  reserve 
the  general  ownership  in  the  whole  o"r  in  any 
part,  as  he  pleases;  and  he  can  with  no  more 
propriety  be  said,  pro  tanto  at  least,  to  have 
parted  with  it  in  the  latter  case,  than  in  the 
former. 

Was  it  correct  to  tell  the  jury  that,  unless 
the  defendant  had  performed  his  contract,  no 
right  vested  in  him  to  take  any  part  of  the 
boards,  even  a  share  of  those  which  he  had  act- 
ually sawed?  I  think  it  was.  I  am  of  opinion 
that  when  a  manufacturer  receives  goods  for 
the  purpose  of  being  wrought  in  the  course  of 
his  trade,  the  contract  is  entire;  and  without  a 
stipulation  to  the  contrary,  he  has  no  right  to- 
demand  payment  until  the  work  is  complete. 
A  fortiori  he  has  no  right  to  carve  out  payment 
for  himself,  without  consulting  the  bailor.  A 
miller  is  entitled  to  take  toll  from  your  grist, 
on  grinding  it;  but  he  chooses  to  grind  only  a 
part,  and  then  sell  the  whole.  He  is  not  en- 
titled to  his  toll  for  what  he  actually  ground. 
It  is  like  the  common  case  of  a  man  undertak- 
ing to  labor  during  a  certain  time,  or  in  fin- 
ishing a  certain  amount  of  work,  for  so  much. 
Till  the  labor  be  performed,  he  can  claim  noth- 
ing. It  may  be  conceded  that,  had  the  logs  in 
question  been  sawed  as  agreed,  a  tenancy  in 
common  would  have  arisen,  and  the  plaintiff's 
damages  been  thus  limited  to  the  value  of  one 
half  the  board!  Not  having  been  so  sawed,  no 
right  *vested  in  the  defendant;  at  least,  [*32 
none  which  could  work  a  change  in  the  rela- 
tion between  the  parties  of  bailor  and  bailee. 

As  I  understand  the  judge,  he  directed  the 
jury  to  allow  damages  upon  this  principle, 
should  they  think  the  case  came  within  it. 
And  I  see  nothing  upon  which  I  feel  author- 
ized to  say  that  the  verdict  is  not  according  to 
the  weight  of  evidence. 

Nelson,  ('//.  J.,  and  Bronson,  •/. ,  said,  the 
question  whether  the  plaintiff  could  recover  as 
damages  the  value  of  all  the  boards  which 
were  made  from  the  logs  sawed,  seemed  not  to 
have  been  distinctly  made  on  the  trial.  They 
agreed,  that  the  plaintiff  was  entitled  to  re- 
cover the  value  of  all  the  logs. 

New  trial  denied. 

Explained— 19  Kan.,  108. 

Cited  in-2  Dcnlo.  631 ;  I  N.  Y..  85 ;  15  Barb..  335;  *1 
Barb..  105;  60  Barb..  416;  41  How.  Pr.,  211 :  97  U.  S., 
116 ;  69  Am.  Dec.,  627  ;  1  Ohio  St.,  244. 
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YOUNG  «.  SCOTT. 


Justice   Court  —  Practice  —  Justice,  a  Material 
Witness— Affidavit,  What  to  Show. 

Though  the  defendant  in  a  suit  pending:  before  a 
justice  make  affidavit  pursuant  to  the  Act  of  1838, 
Sess.  L.  i838,  p.  232,  sec.  1,  that  the  justice  is  a  ma- 
terial witness,  etc.,  a  discontinuance  should  not  be 
granted  unless  the  facts  and  circumstances  detailed 
are  such  that  the  justice  can  judicially  pronounce 
them  relevant. 

Accordingly,  where  the  affidavit  stated  that  the 
defendant  expected  to  prove  by  the  justice,  a  sub- 
mission of  the  demand  in  controversy  to  three  arbi- 
trators, of  whom  the  justice  was  one;  that  the  agree- 
ment to  submit  was  made  between  the  defendant 
and  one  C.,  who  then  claimed  the  demand  ;  and  that 
C.  afterward  revoked  the  submission  before  any 
award  was  made ;  held,  not  sufficient  to  warrant  a 
discontinuance,  though  the  affidavit  added,  that  the 
defendant  settled  the  demand  with  C.,  who  was  ei- 
ther owner  thereof  or  agent  for  the  plaintiff ;  it  not 
appearing  that  he  expected  to  prove  the  latter  by 
the  justice. 

The  affidavit,  moreover,  should  contain  enough  to 
show  that  the  justice  is  a  necessary  as  well  as  a  ma- 
terial witness  ;  especially  where,  on  its  face,  it  im- 
ports that  there  are  others  who  probably  know  as 
much  of  the  matters  detailed  as  the  justice.  Per 
Bronson,  J. 

Whether  a  discontinuance  can  be  properly  or- 
dered on  an  affidavit  made  before  the  plaintiff  has 
declared,  qucere. 

Citations-2  R.  S.,  246.  sec.  118  ;  Laws,  1838,  p.  232, 
sec.  1 ;  24  Wend.,  264 ;  Cow.  Tr.,  662-664,  2d  ed.;  11 
Johns.,  82. 

ERROR  to  the  Chemung  C.  P.  Young  sued 
Scott  by  summons  before  Horace  Ogden, 
a  justice  of  the  peace,  and  when  the  cause  was 
33*]  *called  on  the  return  day  of  the  sum- 
mons, the  defendant  moved  that  the  cause  be 
dismissed  on  the  grounds  set  forth  in  his  affi- 
davit, which,  after  giving  the  title  of  the  cause 
and  the  name  of  the  justice,  was  in  the  follow- 
ing words:  "Andrew  Scott,  being  sworn,  says 
that  the  above  named  justice  is  a  material  wit- 
ness for  this  deponent  on  the  trial  of  this  cause, 
and  without  whose  testimony  he  cannot  safely 
proceed  to  the  trial  of  said  cause;  that  he  ex- 
pects to  prove  by  said  justice  on  the  trial  of 
the  matters  in  difference  between  said  parties, 
whenever  the  same  shall  be  tried,  that  the  mat- 
ters in  difference  between  said  parties  were 
submitted  to  said  justice,  Walter  L.  Dailey 
and  Jeremiah  Hackney,  as  arbitrators  selected 
by  the  said  defendant  and  Abram  Cutler,  who 
claimed  the  same  demand  for  which  this  suit 
is  brought,  and  submitted  to  them;  and  before 
the  award  was  given  in  the  matter,  said  Cutler 
revoked  the  agreement  to  submit  to  such  arbi- 
tration; and  defendant  says,  that  all  the  mat- 
ters then  submitted  were  afterwards  settled 
with  said  Cutler  by  defendant,  as  defendant 
supposed  at  the  time  and  understood  and  ex- 
pects to  prove,  and  that  said  Cutler  was  the 
owner  of  all  said  matters,  or  the  agent  of  the 
above  plaintiff."  Sworn,  etc.  The  plaintiff 
requested  the  defendant  to  say,  in  the  affidavit, 
that  he  expected  to  prove  the  matters  stated  in 
the  last  clause  of  the  affidavit  by  the  justice; 
but  the  defendant  refused  to  do  so.  saying  he 
would  add  nothing  more.  The  justice  denied 
the  motion  to  dismiss  the  cause.  The  plaintiff 
then  declared.  The  defendant  refused  to  plead, 
and  left  court.  On  hearing  the  plaintiff's 
proofs,  the  justice  rendered  judgment  for  the 
plaintiff,  which  the  C.  P.  reversed  on  the 
ground  that  the  justice  should  have  dismissed 
the  cause.  The  plaintiff  sued  out  a  writ  of  er- 
ror. 

HILL  3. 


Mr.  E.  Quin,  for  plaintiff  in  error. 
Mr.  S.  Hazen,  for  defendant  in  error. 

By  the  Court,  Bronson,  J.  A  judgment  of 
discontinuance  might  formerly  be  obtained  on 
an  affidavit  stating,  that  the  justice  was  a  ma- 
terial *witness  for  the  defendant,  with-  [*34r 
out  whose  testimony  he  could  not  safely  pro- 
ceed to  the  trial  of  the  cause.  2  R.  S.,246, 
sec.  118.  But  in  addition  to  this,  the  defendant 
must  now  set  forth  "the  particular  facts  and 
circumstances  which  he  expects  to  prove  by 
the  justice;"  and  the  discontinuance  is  to  be- 
en tered,  "If  the  justice  shall  be  satisfied  that 
he  is  a  material  witness  for  the  defendant,  and 
that  without  his  testimony  the  defendant  can- 
not safely  proceed  to  trial,  and  not  otherwise." 
Stat.  1838,  p.  232,  sec.  1.  When  the  affidavit 
is  sufficient,  the  justice  cannot  refuse  the  dis- 
continuance on  the  ground  that  he  does  not 
recollect  the  facts  which  the  defendant  expects 
to  prove  by  him.  Hopkins  v.  (Jabrey,%±  Wend., 
264.  But  he  clearly  has  the  right  to  judge  of 
the  sufficiency  of  the  affidavit.  He  must  be 
"satisfied"  (acting  judicially)  that  the  ends  of 
justice  require  a  discontinuance  of  the  action. 

From  "  the  facts  and  circumstances"  set 
forth  in  this  affidavit,  I  am  unable  to  see  that 
the  justice  was  a  material  and  necessary  wit- 
ness for  the  defendant.  He  expected  to  prove 
by  the  justice  that  there  was  a  submission  and 
arbitration  between  himself  and  one  Cutler  in 
relation  to  the  matter  in  controversy  in  the 
suit,  and  that  Cutler  revoked  the  submission 
before  an  award  was  made.  I  do  not  perceive 
that  these  facts,  if  proved,  could  have  any  le- 
gal influence  upon  the  action.  And  although 
it  seems  that  Cutler,  as  well  as  the  plaintiff, 
claimed  the  demand,  that  would  not  make  hi& 
acts  evidence  against  the  plaintiff.  Indeed,  if 
the  plaintiff  himself  had  made,  and  then  re- 
voked the  submission,  and  there  had  been  no 
award,  it  would  not  have  affected  his  right  to 
sue.  The  only  thing  of  any  importance  is  con- 
tained in  the  last  clause  of  the  affidavit  ;  and 
that,  at  the  most,  only  amounts  to  an  allega- 
tion that  the  defendant  had  settled  the  matter 
with  Cutler,  who  was  either  the  owner  of  the 
demand,  or  the  agent  of  the  plaintiff.  But  the 
defendant  does  not  state  that  he  expected  to 
prove  these  facts  by  the  justice;  and  when  his 
attention  was  called  to  this  defect,  and  he  was 
requested  to  amend  the  affidavit,  he  refused  to- 
do  so.  This  goes  to  show  that  the  omission 
was  not  a  mere  clerical  *error,  and  I  [*35 
think  the  justice  was  right  in  refusing  the  dis- 
continuance. 

There  are  other  difficulties  in  the  case.  So 
far  as  relates  to  the  arbitration,  it  appears  upon 
the  face  of  the  affidavit  that  there  are  two  other 
witnesses,  Dailey  and  Hackney,  who  probably 
knew  as  much  about  the  matter  as  the  justice; 
and  it  is  nowhere  stated  in  the  affidavit  that  the 
defendant  was  not  able  to  prove  his  case  by 
other  witnesses  as  fully  as  by  the  justice.  In 
Hopkins  v.  Cabrey,  24  Wend.,  264,  the  defend- 
ant stated  in  his  affidavit  that  he  did  not  know 
of  any  other  person  by  whom  he  could  prove 
the  facts  on  which  he  relied.  And  see,  Cowen, 
Tr.,  664,  2d  ed.  I  think  the  defendant  must 
state  enough  to  show  that  the  justice  is  a  nec- 
essary, as  well  as  a  material  witness.  The  jus- 
tice is  to  be  "satisfied  that  he  is  a  material  wit- 
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ness  for  the  defendant,  and  that  without  his 
testimony  the  defendant  cannot  safely  proceed 
to  trial. 

There  is  some  difficulty  in  saying  that  the  af- 
fidavit may  be  made  before  the  plaintiff  has 
declared.  Such  an  affidavit  would  probably 
not  answer,  except  under  peculiar  circum- 
stances ;  at  least,  it  can  hardly  be  supposed 
that  a  justice's  judgment  would  be  reversed 
for  overruling  it.  See  the  observations  in 
Cowen,  Tr.,  662,  663,  2d  ed.,  in  conneetion 
with  the  case  of  Geib  v.  Icard,  11  Johns.,  82. 
Bui  it  is  not  now  necessary  to  pass  upon  that 
question.  On  the  other  grounds  the  judgment 
of  the  C.  P.  must  be  reversed,  and  that  of  the 
justice  affirmed. 

Ordered  accordingly. 


36*] 'REYNOLDS,  Administrator,  etc., 

v. 
COLLINS,  Executor,  etc. 

Statute  of  Limitations — Death  of  Debtor — Effect 
of — Demand  of  Executor — Statutes. 

Where  the  Statute  of  Limitations  has  begun  to 
run  against  a  simple  contract  demand,  and  the  debt- 
or dies,  though  it  be  presented  to  his  executor  pur- 
suant to  2  K.  S.,  88,  sec.  34,  et  seq.,  and  he  neither  al- 
low nor  reject  it,  the  creditor  must  at  all  events 
prosecute  within  seven  years  and  a  half  from  the 
time  it  fell  due,  or  he  will  be  barred. 

If,  on  a  demand  being  presented  to  an  executor 
pursuant  to  the  above  statute,  he  ask  time  to  in- 
quire into  and  examine  it,  he  will  not  be  allowed  to 
.avail  himself  of  the  short  limitation  provided  by  2 
R.  S.,  89,  sec.  38,  without  giving  decisive  evidence  of 
his  having  rejected  it  more  than  six  months  before 
the  suit  was  brought.  Per  Brouson,  J. 

Citations— 2  R.  8.,  88,  sees.  34,  38,  39-41 ;  448,  sec.  8. 

MOTION  by  the  plaintiff  to  set  aside  the  re- 
port of  a  referee  in  favor  of  the  defendant. 
'The  facts  are  sufficiently  stated  in  the  opinion 
•of  the  court. 

Messrs.  J.  Sutherland,  Jr.,  and  R.  Mc- 
Lellan,  for  plaintiff. 
Mr.  H.  Hogeboom,  for  defendant. 

By  the  Court,  Bronson,  J.  The  plaintiff 
claims  to  recover  for  the  use  and  occupation  of 
a  farm,  by  the  defendant's  testator,  for  two 
.years  which  terminated  as  early  as  April  1, 
1882.  This  suit  was  commenced  October  16, 
1840,  after  the  lapse  of  more  than  eight  years 
And  a  half.  But  the  testator  died  October  22, 
1837,  when  the  six  years  had  not  yet  run,  and 
the  statute  provides,  that  "The  term  of  eight- 
•een  months  after  the  death  of  any  testator  or 
intestate  shall  not  be  deemed  any 'part  of  the 
time  limited  by  law  for  the  commencement  of 
actions  against  his  executors  or  administra- 
tor--." 2  R.  S. .  448,  sec.  8.  After  deducting 
th«s«  eighteen  months,  the  action  came  too  late 
t>y  one  year  and  sixteen  days. 

In  answer  to  this  view  of  the  case,  the  plaint- 
iff alleges  that  he  presented  his  claim  to  the 
executor,  pursuant  to  2  R.  S.,  88,  sees.  85-88, 
in  March,  1839,  and  that  it  was  not  rejected  by 
the  defendant  until  May,  1840;  and  it  is  insist 
37*]  ed  that  this  period  should  *also  be  de- 
•ducted  from  the  running  of  the  Statute  of 
Limitations.  But  there  are  two  objections  to 
this  argument :  one  of  fact,  and  the  other  of 
law.  There  is  no  satisfactory  evidence  that 


the  claim  was  presented  in  March.  1839.  The 
only  direct  evidence  is,  that  it  had  been  pre- 
sented before  July  22  in  that  year.  And  then 
there  was  evidence  which  would  warrant  the 
referee  in  finding,  that  the  claim  was  rejected 
in  the  fall  of  the  same  year.  This  would  re- 
duce the  period  during  which  the  defendant 
had  the  claim  under  consideration  to  only  four 
or  five  months,  instead  of  fifteen  months  as  the 
plaintiff  alleges.  In  the  most  favorable  view 
of  the  case  for  the  plaintiff,  I  think  the  evi- 
dence would  not  warrant  the  referee  in  finding 
that  the  defendant  had  the  claim  under  con- 
sideration for  one  year  and  sixteen  days  ;  and 
no  period  short  of  that  will  answer  the  plaint- 
iff's purpose,  even  if  his  view  of  the  law  is  well 
founded. 

But  I  think  the  plaintiff  is  also  wrong  upon 
the  law  of  the  case.  The  statute  provides  for 
a  notice  by  the  executor  or  administrator  call- 
ing upon  creditors  to  exhibit  their  claims,  and 
for  certain  consequences  in  relation  to  the  as- 
sets; and  the  costs  of  any  suit  which  may  be 
brought  against  the  executor  or  administrator 
are  to  follow,  if  the  claim  has  not  been  pre- 
sented before  commencing  a  suit.  2  R.  S.,  88, 
sees.  34,  39-41.  But  the  statute  does  not  pro- 
hibit the  creditor  from  suing,  and  he  may  do 
so  whether  his  claim  has  been  presented  or  not. 
And  if  he  does  present  his  claim,  that  will  not 
stop  the  running  of  the  Statute  of  Limitations. 
If  the  six  years  have  run  before  the  death  of 
the  testator,  the  action  is  gone.  If  the  time  has 
not  run,  then  the  creditor  has,  in  the  whole, 
seven  years  and  a  half  to  brine  his  suit  after 
the  right  of  action  accrued;  and  he  must  take 
care  to  have  the  matter  adjusted,  or  commence 
his  action  within  that  period,  or  he  will  be  too 
late. 

There  is  another,  a  short  limitation,  which 
stands  in  the  plaintiff's  way.  When  a  claim  is 
presented  to  an  executor  or  administrator,  if 
the  same  is  "disputed  or  rejected  by  him,"  and 
the  matter  is  not  referred,  the  claimant  must, 
"  within  six  months  after  such  dispute  or  re- 
jection," if  the  debt  be  then  *due.  "com-  f*38 
mence  a  suit  for  the  recovery  thereof,  or  be 
forever  barred  from  maintaining  any  action 
thereon."  Sec.  38.  The  referee  seems  to  have 
been  of  opinion  that  this  claim  was  rejected 
in  the  fall  of  1839,  and  the  suit  was  not  com- 
menced until  about  a  year  afterwards.  The 
executor  had  previously  asked  time  to  inquire 
into  and  investigate  the  claim,  and  in  such  a 
case,  I  agree  with  the  plaintiff's  counsel,  that 
the  executor  ought  not  to  have  the  benefit  of 
this  short  limitation  without  giving  decisive 
evidence  of  the  rejection  of  the  claim  more 
than  six  months  before  the  suit  was  com- 
menced. But  there  was  so  much  evidence  of  a 
rejection  of  the  claim  in  the  fall  of  1839,  that 
we  cannot  order  a  rehearing  upon  this  point 
without  departing  from  the  general  principle 
upon  which  reports  and  verdicts  are  reviewed 
by  this  court.  And  besides,  the  general  Statute 
of  Limitations,  as  we  have  already  seen,  covers 
the  wnole  ground. 

Motion  denied.(a) 

Cited  In— 1  Denio,  157 :  2  Barb.  Ch.,  423 ;  50  N.  T.. 
643:  1  Lans.,  449:  3  Lans.,  27;  5  Hun.  349;  11  Barb., 
656;  28  Barb.,  334;  45  Barb.,  522;  47  Barb.,  211 ;  30 
How.  Pr.,  282. 

(a)  See.  Howell  v.  Babcock,  24  Wend..  488. 
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STAFFORD  «.  INGERSOL. 


Division  Fences — Statute — Common  Law — Tres- 
pass by  Cattle — Parties — Statute — Cumula- 
tive Remedies. 

At  common  law,  no  person  was  bound  to  fence 
against  the  cattle  of  another ;  and,  for  any  trespass 
they  might  commit,  their  owner  was  answerable, 
whether  they  entered  from  his  close,  the  close  of  a 
third  person,  or  from  the  highway. 

But  this  liability  has  been  restricted  by  statute,  as 
between  proprietors  of  adjoining  closes,  who,  un- 
•der  certain  circumstances,  are  each  bound  to  main- 
tain a  just  proportion  of  their  division  fence ;  and 
the  party  in  default  has  no  remedy  for  a  trespass 
-committed  by  the  cattle  of  the  other  party. 

Where  one's  cattle  are  lawfully  placed  on  A's  land, 
and  escape  thence  to  the  land  of  another,  their  own- 
er is  entitled  to  the  same  exemption  from  liability 
that  A  might  claim  in  case  the  cattle  had  been  his, 
l)ut  nothing  more. 

Accordingly,  where  B's  cattle  were  rightfully 
pasturing  on  land  owned  and  occupied  by  A  and 
they  escaped  thence  to  the  adjoining  land  of  C 
•through  a  defect  in  the  division  fence  which  A  was 
bound  to  repair ;  held,  that  C  might  maintain  tres- 
pass against  B. 

And,  semble,  as  the  cattle  were  on  A's  land  with 
39*]  his  consent,  he  might  be  treated  *as  owner  of 
them  for  all  the  purposes  of  a  remedy,  either  at  the 
•common  law  or  under  the  statute. 

The  statute  providing  a  su  mmary  remedy  for  tres- 
pass on  lands,  by  calling  out  the  fence  viewers  to 
-appraise  the  damages,  applies  only  to  adjoining 
owners ;  and,  even  as  between  them,  it  is  not  to  be 
•construed  as  taking  away  any  previously  existing 
•common  law  remedy  by  action. 

Qucere,  whether  that  statute  has  not  given  a  rem- 
-edy  against  the  adjoining  owner  in  certain  cases 
where  none  existed  before. 

Where  a  statute  merely  gives  a  new  remedy,  with- 
out a  negative  express  or  implied,  the  old  remedy 
is  not  taken  away,  but  the  party  may  elect  between 
the  two. 

But  if  a  statute  create  a  right  which  did  not  exist 
before,  and  prescribe  a  remedy  for  the  violation  of 
It,  that  remedy  must  be  pursued. 

Citations— 1  R.  S.,  353,  sec.  30 ;  354,  sec.  3T ;  Laws, 
1838,  p,  253,  sec.  1 ;  18  Wend..  213,  220 ;  1  Cow.,  79 ;  15 
Johns..  220;  20  Wend.,  241 ;  5  Johns.,  175. 

TERROR  to  the  Saratoga  C.  P.  Ingersol  sued 
JU  Amos  Stafford  before  a  justice,  and  de- 
•clared  in  trespass  for  damage  done  to  the 
plaintiff's  meadow  by  the  defendant's  cattle. 
The  defendant  pleaded  the  general  issue,  and 
the  cause  was  tried  by  jury.  Several  tres- 
passes by  the  defendant's  cattle  on  the  plaint- 
iff's land  were  proved.  Oue  Rensselaer  Stafford 
owned  the  adjoining  meadow,  and  pastured 
the  defendant's  cattle.  The  fence  between  R. 
Stafford  and  the  plaintiff  had  been  divided, 
and  the  cattle  came  upon  the  plaintiff's  land 
through  a  defect  in  that  part  of  the  division 
fence  which  R.  Stafford  was  bound  to  repair. 
After  two  juries  had  failed  to  agree  and  been 
discharged,  the  third  jury,  upon  this  evi 
dence,  found  a  verdict  for  the  defendant, 
upon  which  the  justice  rendered  judgment. 
The  plaintiff  removed  the  cause  by  certioran 
to  the  C.  P.,  where  the  judgment  was  reversed; 
and  the  original  defendant  now  brings  error. 

Mr.  J.  Ellsworth,  for  plaintiff  in  error. 

Mr.  S.  J.  Cowen,  for  defendant  in  error. 

By  the  Court,  Bronson,  J.  At  the  common 
law,  a  man  was  not  bound  to  fence  his  lands 
against  cattle,  but  the  owner  of  the  beasts  wa.< 
bound  to  restrain  them,  and  was  answerable 


NOTE.    Cumulative  remedies. 

A  statute  creating  a  new  remedy  does  not  take  away 
a,  Tpre-exixting  remedy  without  express  words  or  nec- 
sary  implication.  See,  Crittenden  v.  Wilson.  5  Cow. 
165,  note. 
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iny  trespass  which  they  might  commit 
the  lands  of  another.  *And  it  was  [*4O 


or  an.i 
upon 

a  matter  of  no  moment  whether  the  cattle'came 
n  from  the  highway,  the  land  of  the  owner  of 
the  beasts,  or  through  the  land  of  a  third  per- 
son. Such  was  the  general  rule.  Our  statute 
n  relation  to  division  fences  has  in  some  re- 
spects restricted  this  liability,  and  has  made 
some  other  alterations  in  the  law  upon  this  sub- 
ject, so  far  as  relates  to  the  owners  of  ad  join- 
ng  lands.  1  R.  S.,  354,  sec.  37,  amended  by 
Slat,  of  1S38,  p.  253,  see.  1.  Unless  one  of  the 
owners  chooses  to  let  his  land  lie  open,  each 
party  is  bound  to  make  and  maintain  a  just 
proportion  of  the  division  fence;  1  R.  S.,  353, 
sec.  30;  and  the  party  who  is  in  default  has  no 
remedy  for  a  trespass  by  the  cattle  of  the  ad- 
joining land  owner.  Act  of  1838.  When  the 
party  who  suffers  by  the  trespass  is  not  in  fault 
in  relation  to  the  division  fence,  the  statute  has 
to  some  extent  given  him  a  new  remedy,  by 
calling  in  the  fence  viewers  to  appraise  his 
damages;  but  as  the  Act  of  1838  has  restricted 
the  damages,  and  made  the  appraisement  only 
prima  facie  evidence  of  the  amount,  the  new 
remedy  is  no  longer  of  any  great  value.  By 
the  Revised  Statutes,  the  party  who  permit- 
ted his  portion  of  the  fence  to  be  out  of  re- 
pair, was  liable  to  pay  the  party  injured  "  all 
such  damages  as  shall  accrue  thereby; "  1  R. 
S.,  354,  sec.  37  ;  and  it  came  very  near  being 
decided,  that  this  not  only  made  him  liable  for 
the  trespass  of  his  own  cattle,  but  for  all  the 
consequences  which  might  result  to  his  neigh- 
bor's cattle  through  his  neglect  to  repair.  The 
members  of  the  Court  for  the  Correction  of  Er- 
rors were  equally  divided  in  opinion  upon  the 
question.  Clark  v.  Brown,  18  Wend.,  213. 
This  case  led  to  the  Act  of  1838,  which  re- 
stricts the  remedy  of  the  injured  party  to  such 
damages  as  shall  accrue  to  his  lands,  crops, 
fruit  trees,  shrubbery  and  fixtures  connected 
with  the  land. 

As  the  cattle  escaped  through  a  defect  in  that 
portion  of  the  division  fence  which  Rensselaer 
Stafford  was  bound  to  repair,  it  is  not,  denied 
that  the  plaintiff  is  entitled  to  a  remedy  in  some 
form.  But  it  is  insisted  that  he  is  confined  to 
the  statute  remedy;  that  he  cannot  recover 
against  the  defendant  in  any  form  of  proceed- 
ing ;  and  as  against  Rensselaer  Stafford,  the 
adjoining  *land  owner,  the  plaintiff  can-  [*41 
not  recover  until  his  damages  have  been  ap- 
praised by  the  fence  viewers. 

As  the  defendant's  cattle  were  rightfully  in 
the  close  of  Rensselaer  Stafford,  the  adjoining 
land  owner,  the  defendant  may  be  entitled  to 
the  same  exemption  from  liability  which  might 
be  claimed  by  Rensselaer  Stafford,  had  his  cat- 
tle escaped  and  trespassed  upon  the  plaintiff. 
See  the  learned  note  to  Bush  v.  Brainard,  1 
Cow.,  79.  But  the  defendant  can  claim  noth- 
ing more.  He  did  not  cease  to  be  answerable 
for  the  trespasses  of  his  cattle  because  he  had 
rightfully  placed  them  in  the  close  from  which 
they  escaped.  I  see  no  principle  upon  which 
such  a  doctrine  can  be  maintained.  And  if  the 
defendant  is  liable  at  all,  he  must  be  answer- 
able in  an  action  of  trespass  at  common  law  ; 
for  the  statute  only  applies  in  the  case  of  par- 
ties who  own  adjoining  lands.  I  think  this 
enough  to  dispose  of  the  objection  on  which 
the  defendant  relies. 
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But  let  us  see  how  the  question  would  have 
stood  if  the  cattle  of  Rensselaer  Stafford  had 
done  the  trespass.  The  plaintiff  might  then 
have  had  his  damages  appraised  by  the  fence 
viewers,  if  he  chose  to  pursue  that  course.  But 
there  is  nothing  in  the  statute  which,  either  in 
terms  or  by  necessary  implication,  goes  to  take 
away  the  common  law  action  of  trespass. 
When  a  statute  merely  gives  a  new  remedy, 
without  any  negative  expressed  or  implied,  the 
old  remedy  is  not  taken  away,  and  the  party 
may  have  his  election  between  the  two.  2 
Inst..  200;  Clark  v.  Brown,  18  Wend. ,  220, 221 ; 
per  Walworth,  Chancellor ;  Golden  v.  Eldred, 
15  Johns.,  220.  The  case  of  Atkins  v.  Kinnan, 
20  Wend.,  241,  to  which  we  are  referred,  does 
not  lay  down  a  different  doctrine.  The  discus- 
sion there  was  upon  a  statute  in  derogation  of 
the  common  law,  which  devested  the  party  of 
his  title  to  land  and  gave  it  to  another;  and  we 
held  that  the  statute  must  be  strictly  pursued, 
or  the  title  would  not  pass.  So  where  a  stat- 
ute creates  a  right  which  did  not  exist  before, 
and  prescribes  the  remedy  for  a  violation  of  it, 
that  remedy  must  be  pursued.  Almy  v.  Harris, 
42*1  5  Johns.,  *175.  But  the  statute  under 
consideration  does  little  more  than  declare  that 
the  injured  party  may,  in  certain  cases,  have 
hia  damages  appraised  by  the  fence  viewers; 
and  I  am  not  aware  of  any  rule  of  interpretation 
upon  which  this  can  be  made  to  fake  away  the 
remedy  that  before  existed  at  the  common  law. 

It  may  be  that  the  statute  has  in  some  cases 
given  a  remedy  against  the  owner  of  the  ad- 
joining close  where  none  existed  at  the  com- 
mon law.  In  cases  of  that  description,  the 
statute  remedy  must  be  pursued.  But  where 
there  was  an  action  at  the  common  law,  that 
remedy  still  exists. 

In  this  case,  as  the  cattle  were  in  the  close 
of  Renesselaer  Stafford  with  his  consent,  he 
might,  I  think,  have  been  treated  as  owner  for 
all  the  purpo&es  of  a  remedy  either  at  the  com- 
mon )aw  or  under  the  statute.  But  still  the 
defendant,  as  owner,  is  liable  for  the  trespass 
of  his  cattle;  and  it  is  no  answer  for  him  to 
say,  that  the  plaintiff  might  have  proceeded 
against  another. 

The  jury  mistook  the  law,  but  the  matter 
has  been  set  right  by  the  Court  of  C.  P. 

Judgment  affirmed. 

New  remedy  given  by  statute—  When  old  remedy  not 
taken  away  by.  Cited  in-4  Hill,  208 ;  39  N.  Y.,  198 : 
41  N.  Y.,  433;  46  N.  Y.,  129;  92  N.  Y..  578;  6  Trans. 
App.,  325;  1  Hun,  11 ;  3  T.  &  C.,  98 ;  29  How.  Pr.,  222: 
37  How  Pr.,  158 :  5  Abb.  N.  S.,  335 ;  6  Abb.  N.  8.,  400 ; 
5  Daly.  377  ;  20  Kan.,  69;  45  Mo,,  208 :  46  Am.  Rep., 
523;  22  W.  Va.,  557. 

Partition  fence— Neglect  to  maintain— Remedy— 
Damage*- Cited  in— 4  Denio,  104 ;  68  N.  Y.,  289  (23 
Am.  Rep.,  179) ;  22  Barb.,  579  ;  51  Am.,  Dec.,  263  (2 
Zab.,  189). 


Ex  PARTK  HEATH  &  ROOME. 

Ex  PARTE  WILLIAMS. 

Ex  PARTE  TAYLOR. 

Elections — Statute —  Canvass  of  Votes  —  Suffi- 
ciency of  Returns — Failure  to  Make  Returns 
— Statutory  Requirements —  When  Directory — 


NOTE.— Mandamus— Control  of  inferior  courts  by— 
Discretion.  See  Hull  v.  Supervisors  of  Oneida,  19 
Johns.,  259,  note. 
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Returns,  generally  Ministerial  not  Judicial 
Acts—  Surplusage  —  Official  Oath  —  Jurisdiction 
of  This  Court  to  Determine  Right  to  Corporate 
Office  —  Supervisory  Jurisdiction  of  King'* 
Bench  over  Inferior  Tribunals  —  Construction 
of  Statute  Designed  to  Oust  This  Court  of  Ju- 
risdiction. 

The  Act  of  1813,  2  R.  L.,  847,  sec.  11,  requiring- 
ward  inspectors  of  the  City  of  N.  Y.  on  the  comple- 
tion of  a  canvass  to  set  down  In  writing  the  names 
of  the  candidates,  etc.,  with  the  number  of  votes  for 
each,  and  to  certify  and  declare  who  have  the  ma- 
jority, is  satisfied  by  a  certificate  referring  to  copies 
of  district  returns  annexed  which  exhibit  the  requi- 
site matters,  though  the  majorities  be  not  ezptx-ssly 
declared. 

A  failure  of  one  of  several  subdivisions  of  an 
election  district  to  make  a  return,  no  matter  from 
what  cause,  will  not  invalidate  the  election,  unless 
it  be  shown  that  the  votes  not  returned  would  have 
changed  the  result. 

*  Alter  a  charter  election  in  the  City  of  N.  Y..[*4» 
the  inspectors  of  the  sixth  ward  certified  thus:  "We 
have  received  returns  from  the  several  districts  of 
the  said  ward,  etc.,  copies  of  which  returns  certified 
by  us  are  hereunto  annexed.  It  is  impossible  for  u» 
to  declare  what  persons  were,  by  the  greatest  num- 
ber of  votes,  elected,  by  reason  of  lawless  violence 
committed  upon  the  inspectors  of  the  first  district, 
etc.,  and  the  dispersion  of  the  ballots  before  they 
were  counted,"  etc.  The  ward  was  composed  of  four 
districts,  three  of  which  had  made  regular  returns, 
exhibiting  the  names  of  the  candidates  and  the 
number  of  votes  given  for  each,  and  copies  of  those 
were  annexed  to  the  above  certificate  ;  but  the  first 
district  made  no  return  save  a  statement  of  the  af- 
fair which  led  to  the  dispersion  of  the  ballots,  giv- 
ing this  as  a  reason  why  no  return  could  be  made. 
The  returns  from  the  other  districts,  however. 
showed  an  election,  and  it  did  not  appear  that  the 
votes  given  in  the  first  district  could  nave  changed 
the  result.  Held,  that  the  persons  thus  appearing  to 
have  been  elected  officers  of  the  ward  were  entitled 
to  qualify  as  such  ;  and  a  HMmdOMW  was  granted 
commanding  the  mayor  to  administer  the  oath  of 
office  to  them. 

Otherwise,  semhle,  had  it  been  clearly  shown  that 
the  votes  given  in  the  first  district,  if  properly  re- 
turned would  have  changed  the  result. 

In  general,  where  a  statute  requires  an  official  act 
to  be  done  by  a  given  day,  for  a  public  purpose,  it 
shall  be  construed  as  merely  directory  in  regard  to 
the  time. 

Accordingly,  ward  inspectors  of  the  City  of  N.  Y. 
being  required  by  statute  to  certify  the  result,  of 
the  ward  elections  on  the  day  subsequent  to  the 
closing  of  the  poll,  or  sooner  ;  held,  that  though 
their  certificate  was  not  made  till  the  second  day 
after  the  closing  of  the  poll,  it  was  valid. 

Returns  made  by  inspectors  of  elections  are,  in 
general,  ministerial  and  not  judicial  acts. 

Such  returns  are  valid  only  so  far  as  they  are  con- 
fined to  the  facts  which  the  inspectors  are  required 
to  set  forth  ;  and  if  they  go  beyond  these  and  state 
others,  such  statements  will  be  treated  as  mere  sur- 


The  oath  of  office  to  be  taken  by  aldermen  and  as- 
sistant aldermen  of  the  City  of  N.  Y.,  may  be  ad- 
ministered by  the  recorder,  even  though  both  the 
mayor  and  the  clerk  of  the  Common  Council  be 
present  at  the  first  organization  of  the  Council. 

Neither  the  old  charter  of  the  City  of  N.  Y..  nor 
the  amended  one  of  1830,precludes  the  power  of  this 
court  to  determine  the  right  to  a  corporate  office  ; 
especially,  when  the  question  arises  incidentally  (e. 
0..  on  an  application  for  a  mandamu*  to  compel  the 
administration  of  the  oath  ol  office  to  the  proper 
person),  and  it  has  not  been  acted  on  by  the  Com- 
mon Council. 

The  supervisory  jurisdiction  of  the  K.  B.  over  in- 
ferior tribunals,  as  established  at  common  law,  can- 
not be  taken  away  by  a  charter  granted  by  the 
Crown,  without  the  concurrence  of  Parliament. 
Semble. 

The  phraseology  of  a  statute  designed  to  oust  this 
•court  of  its  jurisdiction  over  proceedings  of  inferi- 
or tribunals,  must  express  the  intent  with  such 
clearness  as  to  leave  no  room  for  doubt  :  mere  neg- 
ative words  will  in  no  case  answer.  Per  Cowen,  J. 

•Nor  will  a  statute  declaring  the  decision  of  [*** 
the  inferior  tribunal  final  and  conclusive,  have  this 
effect.  Per  Cowen,  J. 

So,  of  a  statute  declaring  that  the  decision  shall  be 
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•without  appeal ;  or  that  the  inferior  tribunal  shall 
possess  the  sole  power  of  determining,  etc. ;  or.  that 
no  other  court  shall  intermeddle,  etc.  Per  Cowen,  J. 

Citations— 2  R.  L.,  347,  sec.  11 :  Laws,  1840,  pp.  55, 
58,  sees.  11,  20;  7  Cow.,  153;  20  Wend.,  12;  6  Wend., 
486,  487;  12  Conn.,  243,  253-255;  1  McCord,  52:  23 
Wend.,  228 ;  4  Cow.,  297 :  4  Inst.,  49 :  Cow.  &  H., 
Notes  to  Phil.  Ev..  1045-1047,  1083, 1084;  5  Mod.,  325; 
3  Burr.,  1420;  Laws,  1830,  pp.  126. 129,  sec.  24;  1  R.S., 
109, 110,  118-120,  2d  ed.;  Kent's  Charter,  56, 100,  sec.  7; 
105, 171,  n.  Y,  Y,  177,  n.  53,  G.  G.  G.;  6  Geo.  II.,  Brad- 
ford's ed..  Col.  Laws,  1726 ;  2  Cai.,  179,  182 ;  2  Keb., 
43 ;  2  Burr.,  1040. 

THE  relators  in  the  first  case  claimed  to  have 
been  elected  assessors  of  the  sixth  ward 
of-  the  City  of  N.  Y.  The  relator  in  the  sec- 
ond case  alleged  that  he  had  been  chosen  clerk 
of  the  Board  of  Assistant  Aldermen;  and  in 
the  third  case,  the  relator  claimed  to  have  been 
chosen  clerk  of  the  Board  of  Aldermen  of  the 
said  city.  The  motions  were  for  three  several 
writs  of  mandamus  to  be  directed  to  Robert  H. 
Morris,  mayor  of  the  City  of  N.  Y.,  command- 
ing him  to  administer  the  oath  of  office  to  the 
relators  respectively,  he  having  declined  doing 
so.  The  factsare  sufficiently  stated  in  the  opin- 
ion of  the  court. 

Messrs.  D.  Lord,  G.  Wood  and  S.  A. 
Poot,  for  the  relators. 

Messrs.  R.  H.  Morris,  Mayor,  in  person, 
and  P.  A.  Cowdrey,  contra. 

By  tlie  Court,  Cowen,  J.  The  relators  Heath 
and  Roome  claim  that,  at  the  charter  election 
for  the  City  of  N.  Y.  held  on  Tuesday  April 
12,  last,  they  were  duly  elected  assessors  of  the 
sixth  ward;  that  this  appears  by  the  return  of 
the  ward  canvassers;  that  a  copy  of  the  return 
having  been  received  by  the  mayor,  they  pre- 
sented themselves  before  him  on  the  13th  inst. 
(May)  for  the  purpose  of  having  the  oaths  of 
office  administered  ;  and  that  he  refused  to  ad- 
minister such  oaths,  on  the  ground  that  the  re- 
lators did  not  appear  to  have  been  duly  elected. 
A  motion  has  been  made,  therefore,  that  a 
mandamus  issue  commanding  him  to  adminis- 
ter the  oaths. 

The  motion  was  opposed  on  the  ground  that 
the  return  of  the  ward  canvassers,  to  which 
alone,  it  was  insisted,  the  mayor  could  look  as 
the  test  of  the  election,  fails  to  show  an  elec- 
tion; indeed  that  it  shows  there  was  none. 

That  return  is  special;  that  "  We  have  re- 
ceived returns  from  the  several  districts  of  the 
said  ward,  etc.,  copies  of  which  returns  certi- 
45*]  fied*  by  us  are  hereunto  annexed;  that  it 
is  impossible  for  us  to  declare  what  persons 
were,  by  the  greatest  number  of  votes,  elected, 
by  reason  of  lawless  violence  committed  upon 
the  inspectors  of  the  first  district  whilst  in  the 
act  of  counting  the  ballots,  and  the  dispersion 
of  the  ballots  before  they  were  counted;  the 
history  of  which  is  contained  in  the  return  of 
said  inspectors,  a  copy  whereof  is  hereunto 
annexed."  To  this  is  attached  the  certificate 
of  a  majority  of  the  inspectors  of  the  first  dis- 
trict, detailing  the  excuse  for  not  making  any 
return.  The  number  of  districts  in  the  sixth 
ward  was  four,  from  three  of  which  regular 
returns  were  made,  copies  whereof  reached  the 
mayor  and  showed  a  majority  of  votes  in  fa- 
vor of  the  relators  who  claimed  to  have  been 
elected  assessors.  In  short,  the  names  of  the 
candidates  and  number  of  votes  given  for  them 
respectively  were  properly  returned  from  the 
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three  districts;  and,  independently  of  the  votes 
given  in  the  first,  appear  to  have  been  suffi- 
cient in  number  to  elect  Messrs.  Heath  and 
Roome. 

It  does  not  appear,  nor  has  it  been  even  sug- 
gested, that  the  real  state  of  the  vote  in  the  first 
district  would,  if  returned,  have  changed  the 
result.  On  the  contrary,  there  is  strong  evi- 
dence to  show  that  it  would  have  increased  the 
majority  in  favor  of  these  men.  If,  therefore, 
the  return  of  the  ward  inspectors  presented  a 
case  presumptively  sufficient  to  require  the  ad- 
ministration of  the  oaths,  there  is  nothing  now 
before  us,  in  the  answering  evidence,  to  over- 
throw the  presumption. 

There  was  some  dispute  on  the  argument 
whether  the  old  Statute  of  1813,  2  R.  L.,  347, 
sec.  11, or  what  remains  of  the  Registry  Law  of 
1840,  Sess.  L.,  pp.  55,  58,  sees.  11,  20, 'istogov 
ern  in  the  frame  of  the  ward  return.  The 
mayor  contends  for  the  application  of  the  old 
statute  ;  and  he  is  probably  right.  That  stat- 
ute requires  that  the  ward  inspectors  shall  com- 
plete the  said  canvass  on  the  day  subsequent 
to  the  closing  of  the  poll,  or  sooner,  and  there- 
upon shall  set  down  the  names  of  the  several 
candidates  for  the  respective  offices,  with  the 
number  of  *votes  for  each  ;  and  shall  [*46 
thereupon  certify  and  declare  who  have  the 
majority  of  votes  for  each  respective  office. 
This  was  certainly  not  done  in  all  the  words 
required  by  the  statute  ;  and  the  question  is, 
therefore,  raised,  whether  the  return  be  not  a 
substantial  compliance. 

It  is  supposed  that  the  loss  of  the  votes  in  the 
first  district,  by  such  violence  as  to  separate 
the  inspectors  from  the  ballots  which  they  were 
in  the  act  of  counting,  so  that  they  did  not  feel 
warranted  in  speaking  officially  as  to  the  num- 
ber, necessarily  left  the  question  of  election  in 
so  much  uncertainty  as  to  be  without  legal 
remedy  short  of  a  new  election.  We  think  not. 
In  no  case  we  are  aware  of  has  it  ever  been 
held,  that  the  accidental  loss  of  the  ballots  in 
a  single  subdivision  of  an  election  district,  even 
though  it  prevent  a  return,  shall,  of  itself,  de- 
feat, or  indeed  detract  from  the  election  as  it 
stands  on  the  votes  which  are  properly  re- 
turned. Once  admit  the  principle  that  the  loss 
of  a  part  of  the  votes  out  of  the  number  which 
may  or  should  be  given  at  an  election,  avoids 
the  whole,  and  it  is  difficult  to  conceive  how  a 
system  of  government  so  entirely  elective  as 
ours  could  be  carried  on.  The  principle  is  the 
same,  whether  considered  in  reference  to  elec- 
tions in  municipal  corporations.to  county,  dis- 
trict or  state  elections,  or  even  a  federal  election 
for  President.  That  a  part  of  the  votes  given 
are  lost,  is  never  allowed  per  se,  even  in  a  pri- 
vate corporate  election,  as  a  ground  for  setting 
the  election  aside.  It  is  not  enough  to  say  the 
result  is,  therefore,  uncertain.  Ex  parte  Mur- 
phy, 7  Cow.,  153.  Yet  the  contrary  rule  would 
be  much  more  tolerable  in  the  case  of  private 
corporations,  than  in  that  of  large  municipal 
and  civil  divisions.  To  give  the  loss  any  effect, 
it  must,  at  least,  be  shown  that,  without  its 
happening,  the  result  would  have  been  dif- 
ferent. Id.,  People  v.  Vail,  20  Wend.,  12. 

The  idea  which  we  understood  to  be  thrown 
out  in  argument,  that  the  return  from  the 
sixth  ward  was  void  because  not  completed 
till  April  14,  instead  of  the  13th,  is  altogether 
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47*]  "inadmissible,  (a)  Nothing  is  better  set- 
tled, as  a  general  rule,  than  that,  where  a  stat- 
ute requires  an  act  to  be  done  by  an  officer 
within  a  certain  time,  for  a  public  purpose,  the 
statute  shall  be  taken  to  be  merely  directory  ; 
and  though  he  neglect  his  duty,  by  allowing 
the  precise  time  to  go  by,  if  he  afterwards  per- 
form, the  public  shall  not  suffer  by  the  delay. 
People  v.  Allen,  6  Wend.,  486,  487,  and  cases 
cited;  Colt  v.  Eves,  12  Conn.,  243,  253-255,  and 
cases  cited. 

The  returns  of  election  inspectors  are  min- 
isterial, not  judicial  acts.  Their  character  is 
shown  by  the  freedom  with  which  they  are 
scrutinized  in  proceedings  by  mandamus,  or 
information  in  nature  of  a  quo  warranto.  The 
question  was  much  discussed  on  the  particu- 
lar words  of  a  statute  in  State  v.  Bruce,'A  Brev., 
264,  and  State  v.  Deliesseline,  1  McCord,  52  ; 
but.  the  general  rule  has  never  been  doubted. 
Vide,  People  v.  Turnpike  Co.,  23  Wend.,  228  ; 
People  v.  Van  Slyck,  4  Cow.,  297. 

In  the  case  at  bar,  therefore,  we  think  the 
return  of  the  sixth  ward  canvassers  should 
have  been  regarded  precisely  as  if  every  per- 
son in  the  first  division  of  the  ward  had  re- 
fused to  vote,  or  as  if  the  return  had  been  with- 
held for  some  sinister  reason.  In  either  case, 
the  result  should  have  been  determined,  and 
the  election  of  the  relators  allowed  or  disal- 
lowed, according  to  the  number  of  votes  re- 
turned from  the  other  three  districts.  To  de- 
clare who  was  elected,  the  ward  inspectors 
were,  doubtless,  competent.  Have  they  done 
so  substantially?  If  they  have  shown  an  elec- 
tion on  the  whole  return,  that  gives  the  right. 
In  the  words  of  Ld.  Coke,  "The  election  is  the 
foundation;  not  the  return."  4  Inst.,  49.  They 
48*]  have,  in  the  words  of  the  *statute,  set 
down  the  names  of  the  candidates  for  the  re- 
spective offices,  with  the  number  of  votes  for 
each;  and  it  is  admitted  that  if  they  had  done 
nothing  more,  this  was,  in  legal  effect,  the 
same  as  an  express  declaration  of  the  majority. 
A  similar  return  in  this  respect  was  received 
at  the  same  election,  from  the  twelfth  ward, 
on  which  no  doubt  was  entertained ;  and  the 
candidates  were  sworn  in.  To  be  sure,  there 
was  a  very  great  apparent  difference  in  one 
other  respect;  but,  on  reflection,  we  cannot 
bring  ourselves  to  consider  it  a  serious  one.  It 
lay  in  the  inspectors  from  the  sixth  ward  add- 
ing that,  from  the  cause  assigned,  it  was  im- 
possible for  them  to  declare  which  of  the  can- 
didates were  elected  by  the  greatest  number  of 
votes.  But  I  have  endeavored  to  show  that, 
by  returning  names  and  numbers,  they  had  al- 
ready done  so.  Laying  out  of  view,  as  they 
should  and  have  effectually,  all  the  votes  of 
the  first  district,  they  refer  to  the  appended 
enumerations  from  the  other  district  returns 
as  a  part  of  their  own  return.  A  computation 
from  these,  which  must  be  read  as  if  inserted 
in  the  body  of  their  return,  makes  a  case  in 
substance  parallel  with  that  of  the  twelfth 

(a)  The  election  took  place  May  12, 1842,  and  the 
statute  is,  that  "The  inspectors  shall  complete  the 
canvass  on  the  day  subsequent  to  the  closing  of  the 
polls,  or  sooner,  and  thereupon  shall  set  down  in 
writingr  the  names  of  the  several  candidates,  etc., 
with  the  number  of  votes  given  for  each,  and  shall 
thereupon  certify  and  declare  who  have  the  major- 
ity of  votes  for  each  respective  office,"  etc.  2  R.  L-, 
347, 348,  sec.  It. 
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ward.  The  whole  case  was  before  the  mayor 
when  the  relators  requested  him  to  administer 
the  oaths  of  office. 

We  are  of  opinion  that  the  declaration  of 
impossibility,  by  the  ward  inspectors,  was  a 
nullity.  80  far  as  the  certificate  can  be  regard- 
ed as  official,  as  within  their  competency,  a 
complete  election  of  the  assessors  was  made 
out  in  fact,  and  with  sufficient  certainty.  Id 
cerium  eat  quod  cerium  reddi  potent.  They  then 
had  no  legal  power  under  the  statute  to  set  up- 
the  impossibility  of  declaring  the  true  majoti 
ty.  The  case  was  the  same  at  if  they  had  first 
certified,  in  so  many  words.an  election,  accord- 
ing to  all  the  words  of  the  statute,  and  had  then 
added  the  qualifying  expression.  The  latter 
must  obviously  have  been  rejected  as  sur- 
plusage. See  the  cases  relating  to  certificates 
and  returns  offered  in  evidence,  referred  to  in 
Cow  en  &  Hill's  N.  to  1  Phil.  Ev.,  1045-1047  ; 
Id.,  1083,  1084. 

The  result  is  that  a  mandamus  must  go  to- 
the  mayor  commanding  *him  to  admin  f*4^ 
ister  the  oaths  to  these  assessors.  See,  Rex  v. 
Rice,  5  Mod.,  325  ;  Rex  v.  Harris,  3  Burr  . 
1420. 

The  certificate  was  in  the  same  form  with  re- 
spect to  Crolius,  the  candidate  for  Alderman, 
and  Atwell,  the  candidate  for  assistant  alder- 
man in  the  same  ward.  They  were,  therefore, 
by  right  entitled  to  their  seats  as  members  of 
the  respective  Boards  which  elected  Messrs. 
Taylor  and  Williams,  the  clerks. 

It  is  strenuously  insisted,  however,  that  the 
aldermen  elect  had  not.  when  they  took  their 
seats,  been  duly  sworn.  They  had  taken  Hie 
oaths  of  office  before  the  recorder;  whereas,  it 
is  insisted,  that  no  persons  other  than  tin- 
mayor  or  clerk  of  the  Common  Council  could 
administer  these  oaths,  the  mayor  and  clerk 
having  been  present  at  the  first  meeting  of  the 
Boards.  Vide,  Act  amending  Charter,  Sess.  L. 
of  1830.  p.  120,  sec.  24;  Kent,  Charter,  105. 
The  section  relied  oii(a),  however,  strikes  us  a* 
merely  cumulative,  or  rather  directory  to  the 
mayor  and  clerk  to  attend  at  the  day  appointed 
by  law  for  the  Boards  to  organize,  with  a  view 
to  the  convenience  of  the  members;  and  as  re- 
quiring, for  the  same  reason,  that,  in  their  ab- 
sence, the  recorder  or  certain  other  officer*, 
enumerated  should  attend  in  their  stead.  It 
contains  no  clause  repealing  pro  tanto  the  1  R. 
S.,  109,  2d  ed.,  concerning  the  oath  of  office, 
nor  anything  incompatible  with  the  power 
given  to  the  recorder  by  the  latter  statute.  In- 
dependently of  the  Act  amending  the  charter, 
therefore,  if  an  alderman  or  assistant  be  will- 
ing to  dispense  with  such  attendance,  he  may, 
we  think,  by  the  general  Law  Concerning  the 
Administration  of  Oaths,  1  R.  S.,  118-120;  see, 
p.  109,  110  of  2d  ed..  be  sworn  in  by  the  re- 
corder, or  *other  person  deriving  author-  [*f>O 
ity  to  administer  oaths  from  that  statute.  Vide, 

(a)The  words  are:  "Each  Board  shall  hold  their 
meeting  for  the  purpose  of  organizing,  on  the  sec- 
ond Tuesday  of  May  in  each  year ;  at  which  time 
the  mayor  or  clerk  of  the  Common  Council  shall  at- 
tend, by  whom  the  oath  of  office  shall  be  adminis- 
tered to  the  members  elected.  In  the  absence  of  the 
mayor  and  clerk,  sueh  oath  may  be  administered  by 
the  recorder  or  first  Judge  of  the  city,  or  by  any  of 
the  justices  of  the  Superior  Court."  The  statute 
was  passed  April  7. 1830,  some  months  after  the  gen- 
eral statute  concerning  official  oaths  took  effect. 
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Kent,  Charter,  171,  n.  Y.  Y.(i)    Our  opinion  j 
accordingly  is,  that  Aldermen  Crolius  and  At- 
well  properly  took  their  oaths  of  office  before 
the  recorder. 

These  gentlemen  being  properly  qualified, 
we  then  have  nine  aldermen  and  nine  assistant 
aldermen  in  the  respective  Boards  who  acted 
in  the  election  of  the  relators  Taylor  and  Will- 
iams, to  swear  in  whom  a  writ  of  mandamus 
must  also  go  to  the  mayor. 

We  must  not  be  understood  as  having  over- 
looked the  argument  on  which  exclusive  cog- 
nizance of  all  questions  concerning  elections, 
both  to  the  Common  Council  and  to  offices  of 
the  Corporation  generally,  was  claimed  for  that 
council.  The  Montgomerie  charter  certainly 
does  declare  that,  the  Common  Council  shall 
5 1*J  *have  the  sole  power  of  determining  and 
deciding  all  elections  of  all  corporate  officers, 
Kent,  Charter,  56,  and  the  amended  Charter 
of  1830,  Kent,  Charter,  100,  sec.  7,  Sess.  L.  of 
1830,  p.  126,  that  each  Board  shall  be  the  judge 
of  the  qualifications  of  its  own  members.  It 
is  quite  doubtful  whether  the  word  "qualifica- 
tions" can,  by  the  most  liberal  construction,  be 
made  to  comprehend  elections.  Admitting 
the  clause,  however,  to  mean  that  each  Board 
shall  be  judges  whether  its  members  have  been 
duly  elected,  it  would  still  be  difficult  to  show 
that  the  enactment  amounts  to  anything  more 
than  the  bestowment  of  a  power  concurrent 
with  our  own.  It  is,  too.  a  power  that  has 
never  been  exercised  in  the  case  before  us. 
The  question  is  not  res  judicata.  The  words 
do  not,  like  those  of  the  Montgomerie  Charter, 
speak  of  a  sole  power  in  the  Common  Council. 
Were  the  question  on  this  application  for  a 
mandamus  to  be  deemed  identical  with  a  ques- 
tion of  election,  within  the  meaning  of  the 
charter,  we  might  then  be  called  on  to  decide 
whether  the  words  are  so  explicit  as  to  take 
away  our  jurisdiction;  and  if  so, whether  stand- 
ing as  they  do  in  a  mere  royal  charter,  not  in 

(b)By  1  R.  8.,  109.  2d  ed.,  sec.  23,  "Every  person 
who  shall  be  elected  or  appointed  to  any  civil  office 
or  public  trust  embraced  in  this  chapter  (part  1,  ch. 
5),  before,  etc.,  shall  take  the  following-  oath."  etc. 
(oath  of  office).  Sec.  25.  "The  oath  may  be  taken 
and  subscribed,  except  where  otherwise  provided, 
before  the  Chancellor,  etc.,  any  judge,  etc..  any 
mayor  or  recorder  of  any  city,  etc."  Sec.  27,  sub.  6, 
provides  that  "The  oath  of  all  judicial,  executive 
and  administrative  officers  appointed  or  elected  for 
any  county  or  city,  and  of  all  officers  whose  duties 
are  local  or  whose  residence  in  any  particular  dis- 
trict or  county  is  prescribed  by  law"  shall  be  filed 
"in  the  office  of  the  clerk  of  the  county  in  which 
they  reside."  The  chapter  referred  to,  vide,  1  R.  S., 
85,  2d  ed.,  embraces  the  public  officers  of  the  State, 
other  than  militia  or  town  officers,  and  Id.,  p.  106, 
sec.  2,  expressly  mentions  persons  elected  to  the 
Common  Council  of  cities,  alluding-  to  them  also  in 
various  other  places,  under  more  general  titles  or 
classes.  The  Act  went  into  operation  January  1, 
1830,  vide,  2  Id.,  659, 660,  some  months  before  the  Act 
amendatory  of  the  N.  Y.  Charter. 

The  Montg-omerie  Charter  of  1730  gave  the  power 
of  administering-  oaths  to  the  mayor,  his  deputy,  or 
the  recorder.  Sec.  33,  Kent,  Charter,  p.  81.  Chancel- 
lor Kent,  by  request  of  the  Common  Council,  wrote 
his  notes  on  this  charter  in  1836 ;  and  at  pag-e  171, 
thus  speaks  of  the  provision  as  to  oaths  in  section 
33.  "The  33d  section  related  to  the  oaths  of  office 
to  be  taken  by  the  mayor,  recorder,  aldermen  and 
all  other  city  officers,  and  by  whom  to  be  adminis- 
tered. This  whole  section  was  superseded  by  the 
Act  of  February  8,  1788,  ch.  28,  vide,  2  Greenl.  ed.  of 
L.  N.  Y.,  p.  45,  which  prescribed  the  form  of  the 
oaths  to  be  taken  by  every  judicial  and  ministerial 
officer  in  the  State,  and  by  whom  to  be  administered. 
The  1  R.  S.,  118, 119,  1  R.  S..  109.  2ded.,  have  declared 
the  existing1  law  on  the  subject." 
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a  statute  like  the  amendment,  it  was  within 
the  constitutional  competency  of  the  King  to 
take  from  the  jurisdiction  of  his  courts  with- 
out the  concurrence  of  Parliament;  if  not, 
whether  the  Statute  of  1732,  6  Geo.  II.,  Brad- 
ford's ed.  of  Col.  Laws  of  1726,  was  intended 
to  confirm  such  parts  of  the  charter  as  were 
void.  So  of  subsequent  legislative  or  consti- 
tutional reservations  and  provisions.  Vide, 
Kent,  Charter,  177,  n.  53,  G,  G,  G.  1  will 
merely  remark  that  the  jurisdiction  of  the  K. 
B.,  which  court  we  have  by  the  revolution  suc- 
ceeded, was  declared  by  the  common  law;  vide, 
Lawlon  v.  Com.  H.  W.  of  Cambridge,  2  Cai.,  179, 
182;  2  R.  S.,  123,  2d  ed.,  sec.  1;  and  the  dis- 
pensing power  was  in  bad  odor  when  the  Mont- 
gomerie Charter  issued.  The  charter,  there- 
fore, considered  as  such,  was  probably  void  so 
far  as  it  sought  to  repeal  the  acknowledged  law 
under  which  the  K.  B.  inquired  into  the  reg- 
ularity of  elections,  by  its  writ  of  mandamus, 
or  quo  warranto,  or  information  in  nature  of 
a  quo  warranto.  *If  the  words  of  the  [*f>2 
charter  had,  or  came  afterwards  to  have,  the 
force  of  a  statute,  still  it  might  be  answered 
that  it  contains  no  clause  expressly  denying  to 
the  K.  B. ,  or  the  court  holding  its  place,  the 
exercise  of  its  general  power  in  the  particular 
case.  The  word  "solely,"  might,  by  a  liberal 
construction,  imply  an  intent  to  take  away  the 
power.  So  might  a  statute  declaring  the  de- 
cision of  an  inferior  court  conclusive  or  final, 
be  construed  to  take  from  this  court  the  power 
to  review  the  decision  by  certiorari.  But  it 
has  often  been  held  that  these  or  the  like  words 
shall  not  be  construed  to  devest  the  Superior 
Court  of  its  supervisory  power;  and  that,  to 
give  a  statute  such  an  effect,  the  Legislature 
must  say,  in  so  many  words,  that  they  intend- 
ed to  take  the  power  away.  Lawton  v.  Comrs. , 
etc.,  of  Cambridge,  2  Cai.,  179.  So,  where  a 
statute  declares  the  proceeding  of  the  inferior 
court  to  be  without  appeal.  King  v.  Comrs.  of 
Fens,  2  Keb.,  43.  In  Hex  v.  Moi-eley,  2  Burr., 
1040,  the  objection  arose  on  a  statute,  the 
words  of  which  were  peculiarly  strong,  viz. : 
No  other  court  whatsoever  shall  intermeddle 
with  any  cause  or  causes  of  appeal  upon  this 
Act,  but  they  shall  be  finally  determined  by 
the  quarter  sessions  only;  which  words,  it  was 
contended,  must  include  all  the  courts  in  the 
kingdom,  and  the  K.  B.  in  particular,  as  being 
most  likely  to  meddle  with  matters  of  this 
kind.  Counsel  moved  fora  certiorari,  and  cited 
several  cases  to  show  that  the  jurisdiction  of 
the  K.  B.  is  not  taken  away  by  mere  negative 
words  in  an  Act  of  Parliament;  that  that  court 
shall  never  be  ousted  of  its  jurisdiction  with- 
out special  words.  To  this  the  court  agreed, 
saying:  "The  jurisdiction  of  this  court  is  not 
taken  away,  unless  there  be  express  words  to 
take  it  away."  Giving  to  the  words  of  this 
charter,  therefore  all  the  force  of  an  Act  of 
Parliament,  the  answer  recurs,  the  King's  Su- 
perior Court  is  not  named;  nor  is  it  said  that 
no  court  shall  take  cognizance  of  the  election 
by  writ  of  mandamus,  etc.  I  should  think 
some  such  express  words  necessary. 

But  take  it  to  be  an  express  enactment  say- 
ing, this  court  shall  not  judge  of  the  election; 
yet  it  is  entirely  clear  *that  it  does  not  [*53 
extend  to  collateral  questions,  especially  to  our 
power  of  issuing  a  mandamus  touching  a  mat- 
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ter  incidental  to  the  question  of  election,  and 
thus  commanding  oaths  to  be  administered  by 
proper  persons,  to  such  officers  of  the  city  cor- 
poration as  may  appear  to  be  properly  elected. 
The  question  of  a  rightful  election  may,  it  is 
true,  be  to  a  certain  extent  involved  in  such  a 
proceeding;  but  that  is  accidental.  The  action 
of  the  Common  Council  annulling  the  election 
so  in  question  might  conclude  us  upon  the  mo- 
tion, and  even  embarrass  the  proceeding  by  in 
formation  in  the  nature  of  a  quo  warranto.  So, 
too,  whatever  we  might  direct  to  be  done  by 
the  mandamus  might  be  rendered  nugatory  by 
the  subsequent  action  of  the  Common  Council; 
but  we  are  by  no  means  prepared  to  admit, 
that  the  mere  declaration  of  this  power  in  the 
Common  Council,  however  strong,  clear  and 
exclusive,  so  long  as  the  power  is  altogether 
unexercised,  shall  oust  us  of  jurisdiction  to  ex- 
amine the  question  when,  arising  incidentally, 
it  becomes  necessary  to  consider  it  for  the  pur- 
pose of  exercising  an  admitted  power. 
Rule  accordingly,  (a) 

Supervisory  jurisdiction—  Requisites  of  statute  tak- 
ing away.  Cited  In— 5  Hill,  289 ;  80  N.  Y.,  124 ;  15  Am. 
Rep.,  227 ;  28  Mich.,  532. 

Officer  de  facto—  WTien  entitled  to  qualify— How 
muled.  Explained— 4  B.  D.  8.,  435. 

Distinguished-5  Hill,  629. 

Cited  in— 4  Abb.  Pr.,  40. 

Disputed  title  to  office- How  tried— Quo  warranto. 
Reviewed  and  com  pared— 7  How.  Pr.,  289. 

Commented  on-5  Hill,  616;  7  How.  Pr.,  289. 

Cited  in— 5  Hill,  621. 

Election—  Validity  and  conclusiveness  of  return. 
Distinguished— 5  Hill,  624. 

Reviewed— 46  Wis..  59. 

Cited  in— 5  Hill,  621 ;  30  Barb.,  595 ;  16,  Mich..  321 ;  44 
Mo.,  228. 

Inspector  of  election— Is  a  ministerial  officer.  Cited 
in— 27  N.  Y..  65 ;  30  Barb.,  595. 

Statute— When  directory  and  when  jurisdictional. 
Cited  in-8N.  Y.,  89;  59  Am.  Dec.,  466;  24  N.  Y.. 586; 
1  Keyes.  517 ;  6  Barb.,  656;  14  Barb..  291 ;  39  Barb., 
101 ;  41  Barb.,  99 ;  4  Leg.  Obs.,  149 ;  30  Cal.,  527 ;  74 
lii'l..  491. 

Also  cited  in— 1  Park.,  476 ;  6  Park.,  197. 

(a)  These  cases  were  removed  by  writ  of  error  into 
the  Court  for  the  Correction  of  Errors,  where  they 
were  argued  in  June,  1842,  and  the  judgment  of  the 
Supreme  Court  unanimously  affirmed. 
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Indorsee  of  Note  may  Maintain  Debt  against  In- 
dorser— Duties  of  Notary  cannot  be  Performed 
by  Third  Pei-son — Sufficiency  of  Copy  of  Note. 

An  indorsee  of  a  promissory  note  may  maintain 
an   action  of  debt  against  an  indorser ;  and   this. 


though  tin'  defendant  be  not  the  plaintiff's  imme- 
diate iudoracr.  •* 

The  duties  of  a  notary  in  presenting  promissory 
notes  and  bills  of  exchange,  cannot  be  performed 
by  his  clerk  era  third  person. 

Accordingly,  a  notarial  certificate  of  protest,  stat- 
ing that  the  officer  caused  the  note  to  be  presented, 
etc.,  was  held  insufficient. 

A  copy  of  a  note,  payable  at  the  Commercial 
Bank,  Albany,  was  annexed  to  the  certificate  of 
a  notary  which  stated  a  presentment,  etc.,  of  the 
note,  "a  copy  of  which  is  on  the  other  side  writ- 
ten," at  the  Commercial  Bank,  without  adding  "Al- 
bany;" yet  held,  sufficient. 

Citatlons-10  Wend.,  343,  et  net). ;  12  Johns..  90 ;  3 
Price,  253:  1  Salk..  125 : 1  Barn.  &  C..  674  ;  Chit.  Bills 
7th  ed.,  217  : 4  T.  R.,  175  : 9  and  10  Wm.  III.,  ch.  17, 
Chit,  Bills,  8th  Lond.  ed.,  493.  495.  note  500  ;  Laws 
1833.  p.  895,  sec.  8  ;  2  R.  8.,  212,  sec.  46, 2d  ed.;  Moody 
&  M.,  87  ;  10  Pick..  Stat.  at  L..141. 

DEBT,*triedatthe  Onondaga  Circuit,  1*54 
in  April,  1841,  before  Moseley,  C.  Judge. 
The  action  was  by  the  plain liffs  as  the  last  in- 
dorsees, against  the  defendant  as  first  indorser 
of  a  promissory  note  made  by  T.  C.  Bates,  and 
payable  to  the  order  of  the  defendant,  W.  A. 
Bates,  at  the  Commercial  Bank,  Albany.  The 
note  was  indorsed  by  the  defendant,  H.  Ray- 
mond and  J.  G.  Forbes.  On  the  trial,  after 
the  plaintiffs'  counsel  had  proved  the  signa- 
tures of  the  maker  of  the  note,  and  of  the  de- 
fendant as  first  indorser,  the  defendant's  coun- 
sel objected  that  debt  could  not  be  maintained 
in  this  case.  The  judge  overruled  the  objection, 
and  the  defendant's  counsel  excepted.  The 
plaintiffs'  counsel  then  introduced  in  evidence 
a  notarial  certificate  of  protest  and  notice, 
stating  that  the  notary  "caused  the  original 
note,  a  copy  of  which  is  on  the  other  side 
written,  to  be  presented  at  the  Commercial 
Bank,  and  payment  demanded,"  etc.  The  de- 
fendant's counsel  insisted  that  the  certificate 
was  defective,  in  stating  that  the  officer  caused 
presentment  to  be  made,  instead  of  certifying 
that  he  presented  the  note  himself;  and  instat- 
ing the  presentment  to  have  been  made  at  the 
Commercial  Bank,  and  not  at  the  Commercial 
Bank,  Albany.  The  judge  decided  that  the 
certificate  was  defective,  and  nonsuited  the 
plaintiffs,  who  thereupon  excepted,  and  now 
moved  for  a  new  trial  on  a  bill  of  exceptions. 

Mr.  J.  A.  Spencer,  for  plaintiffs. 

Mr.  B.  D.  Noxon,  for  defendant. 

By  the  Court,  Nelson.  Ch.  J.  I  think  the 
form  of  action  adopted  was  proper,  and  may 
be  maintained  upon  principles  already  settled 
and  repeatedly  acted  upon  by  this  court.  In 
Willmarth  v.  Crawford,  10  Wend..  843,  et  seq., 
we  held,  that  debt  would  lie  by  an  indorsee 
against  the  maker  of  a  note,  on  the  ground 


NOTE. — Negotiable  papei — Demand  in  case  of  for- 
eiyn  bill— Whether  must  be  by  notary  in  person. 

This  question  has  been  much  discussed,  and  can 
hardly  now  be  said  to  be  authoritatively  settled.  It 
seems,  however,  in  this  country,  that  the  weight  of 
authority  is  strongly  in  favor  of  the  proposition 
that  the  demand  must  be  by  the  notary  in  person, 
and  by  the  same  notary  who  protests  the  bill ;  but 
that  evidence  is  admissible  to  show  that  it  is  univers- 
al usage  at  the  place  where  the  bill  was  payable  for 
notaries'  clerks  to  make  demand.  See  Commercial 
Bank  of  Kentucky  v.  Varnum,  49  N.  Y.,  269.  where 
this  latter  position  is  sustained,  and  the  authorities 
fully  cited  in  the  opinion  and  in  the  report  of  the 
briefs.  See,  also,  McLane  v.  Fitch.  4  B.  Mon.,  600. 

In  Commercial  Bank  v.  Barksdale,  36  Mo.,  563.  it 
is  said  "that  the  presentment  and  demand  must  be 
by  the  same  notary  who  protests  the  bill ;  it  cannot 
be  done  by  a  clerk,  or  by  any  other  person  as  his 
agent,  though  he  be  also  a  notary.  The  protest  is 
to  be  notice  of  the  facts  stated  in  it,  of  which  the 
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notary  is  supposed  to  have  personal  knowledge,  and 
credit  is  given  to  his  official  statements  by  the  com- 
mercial world  on  the  faith  of  his  public  and  official 
character." 

See  Ocean  Natl.  Bank  v.  Williams.  102  Mass.,  143; 
Burch  v.  Hill.  24  Tex.,  153 ;  Donegan  v.  Wood,  49 
Ala..  242;  Chenowith  v.  Chamberlin,  6  B.  Mon.,  60. 

In  Bank  of  Ky.  v.  Gary,  6  B.  Mon..  629.  a  distinc- 
tion is  taken  between  demand  by  notary's  clerk  and 
by  his  "deputy,"  the  latter  being  held  sufficient. 
The  correctness  of  this  decision  is  doubted.  Com- 
pare Buckley  v.  Seymour,  30  La.  Ann.,  1384. 

See  further,  as  to  proof  of  custom  for  notary  to 
act  through  his  clerk,  Cribbs  v.  Adams,  13  Gray,  600; 
Burke  v.  McKay.  43  D.  S.  (2  How.),  66 :  Carter  v. 
Union  Bank,  7  Humph.,  548;  Nelson  v.  Fotteral,  7 
Leigh,  179. 

As  to  the  English  rule,  see  Leftly  v.  Mills.  4  Term 
R.,  170;  Vandewall  v.  Tyrrell,  1  Mood.  &  Malk.,  87: 
Poole  v.  Dicas.  1  Blng.  N.  C.,  649 :  Chitty,  Bills.  13th 
Am.  ed.,  374,  519  [333,  490] ;  Id.,  10  Eng.  ed.,  355. 
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that,  since  the  statute  making  promissory 
notes  negotiable,  the  money  payable  thereby 
55*]  became,  by  virtue  *of  the  transfer,  due 
-and  payable  to  the  indorsee  or  holder;  and  that, 
in  judgment  of  law,  privity  of  contract,  the 
.absence  of  which  has  always  constituted  the 
main  objection  to  this  form  of  action,  existed 
between  the  parties.  The  same  general  prin- 
ciple had  been  before  decided  in  Pierce  v. 
Crafts,  12  Johns.,  90.  That  was  an  action  of 
assumpsit  by  the  indorsee  against  the  maker  of 
a  promissory  note,  and  the  question  was, 
whether  the  note  was  admissible  evidence  un- 
der the  money  counts.  The  argument  against 
its  admission  was  that  indebitalus  assumpsit 
would  lie  only  in  cases  where  debt  might  be 
"brought,  and  that  the  latter  could  not  be  main- 
tained for  want  of  privity  of  contract.  The 
court  answered,  that  since  the  Statute  of  Anne 
there  was  a  legal  privity  of  contract  between 
the  maker  and  indorsee  of  a  negotiable  note; 
that  it  was  a  contract  on  the  part  of  the  former  to 
pay  the  money  to  whoever  might  become  enti- 
tled to  it  by  transfer;  and  that  such  privity  com- 
menced by  operation  of  the  Act,  as  soon  as  the 
bearer  became  so  entitled.  This  view  is  equally 
-applicable  to  the  parties  before  us;  for,  by  the 
indorsement,  the  defendant  undertakes  to  pay 
the  note  to  the  immediate  indorsee,  or  to  any 
other  party  to  whom  it  may  be  transferred. 
On  this  ground,  a  blank  indorsement  may  be 
filled  up  with  the  name  of  the  holder,  the  same 
as  if  the  contract  had  been  made  directly  be- 
tween him  and  the  indorser;  and  this,  though 
the  latter  be  ever  so  remote  a  party.  The  case 
of  Stratton  v.  Hitt,  3  Price,  253,  was  an  action 
of  debt  by  the  first  indorsee  against  the  indors- 
er. There,  it  is  true,  there  was  privity  of  con- 
tract in  fact  between  the  parties;  but  upon  the 
principle  of  Pierce  v.  Crafts,  this  privity  is 
carried  forward  to  any  other  assignee  or  holder. 
See,  also,  Hodges  v.  Steward,  1  Salk.,  125; 
Priddy  v.  Henbrey,  1  Barn.  &  C. ,  674,  per  Bay- 
ley,  /. 

The  next  question  is  as  to  the  sufficiency  of 
the  notarial  certificate.  It  is  objected  the  cer- 
tificate does  not  show  that  the  notary  himself 
made  the  demand,  as  it  merely  states  that  he 
caused  the  note  to  be  presented  for  payment; 
and  that  it  does  not  state  the  note  to  have  been 
56*]  presented  at  the  Commercial  *Bank,  Al- 
bany, where  it  was  payable,  but  only  at  the 
•Commercial  Bank. 

The  fair  inference  to  be  drawn  from  the  lan- 
guage of  the  certificate  is.  that  the  note  was 
presented  by  the  clerk  of  the  notary,  or  some 
third  person;  as  otherwise  the  phraseology 
would  have  been  direct,  that  he  (the  officer) 
made  presentment,  etc. ;  and  the  material  ques- 
tion is,  whether  the  duties  of  the  office  can  be 
thus  performed  by  a  clerk  or  deputy.  Mr. 
Chitty,  in  the  7th  edition  of  his  work  on  Bills, 
«tc.,  Chit.  Bills,  217,  intimated  an  opinion  that 
presentment  of  foreign  bills  should  be  made 
by  the  notary  himself,  because  he  was  a  public 
officer;  and  that  the  power  could  not  be  dele- 
gated. He  cited  a  dictum  of  Buller,  /.,  to  that 
effect  in  Leftky  v.  Mills,  4  T.  R.,  175.  This 
drew  out  a  correspondence  on  the  subject  be- 
tween Mr.  Chitty  and  an  association  of  nota- 
ries in  Liverpool,  which  is  given  at  large  in  a 
note  to  the  8th  edition,  at  page  493.  He  there 
adheres  to  his  former  opinion,  notwithstanding 


the  strong  remonstrance  of  the  notaries;  and  I 
think  sustains  it,  if  not  upon  authority, at  least 
with  reasons  that  are  cogent  and  conclusive.  He 
observes:  "If  this  formal  act  can  be  delegated 
to  a  clerk  (who,  perhaps,  has  not  been  a  month  in 
the  office  of  the  notary)  all  the  regularity  and 
security  incident  to  the  office  of  a  notary  would 
be  defeated."  "It  may  be  very  material,  espe- 
cially in  the  case  of  foreign  bills,  that  the  de- 
mand and  account  of  the  particulars  of  the 
refusal,  and  reasons  assigned  for  non  payment, 
should  be  made  by  a  person  of  known  experi- 
ence; a  proper  demand  may  be  essential  to  ob- 
tain payment,  and  a  proper  account  of  the 
reasons  for  refusal  to  accept  or  pay,  may  be 
very  material  to  forward  to  the  foreign  coun- 
try, in  order  that  the  proper  steps  may  be 
taken.''  He  states  the  fact  also,  that  in  all  for- 
eign countries  the  demand  and  protest  must  be 
made  by  the  notary  himself,  or  some  public 
officer,  or  by  two  reputable  inhabitants.  In  re- 
spect to  inland  bills,  Mr.  Chitty  refers  to  the 
Act  of  9  and  10  Wm.  III.,  ch.  17,  which  first 
provided  for  the  protest  of  this  description  of 
paper,  and  which  directs  that  the  holder  or  his 
agent  may  cause  the  bill  to  be  protested  by  a 
*notary,  and  in  default  of  such  notary  [*57 
by  any  other  substantial  person  in  the  place,  in 
the  presence  of  two  witnesses.  The  Act  also 
prescribed  the  form  of  the  protest,  which,  as 
will  be  seen  on  a  reference  to  it,  contemplates 
a  demand  by  the  officer  himself.  Chit.  Bills, 
8th  Lond.  ed.,  pp.  495,  500;  see,  also,  10  Pick. 
Stat.  at  L.,  p.  141. 

It  will  also  be  seen  that  our  Act  of  1833, 
Sess.  L.,  p.  395,  sec.  8 ;  2  R.  S.,  212,  sec.  46, 
2d  ed.,  which  enlarged  the  powers  of  the  no- 
tary, is  very  explicit  in  this  respect.  The  lan- 
guage of  that  statute  is  :  "The  certificate  of  a 
notary  under  his  hand  and  seal  of  office,  of  the 
presentment  by  him  of  any  promissory  note  or 
bill  of  exchange  for  acceptance,"  etc.,  obvious- 
ly contemplating  and  requiring  the  act  to  be 
done  by  the  officer  himself,  and  not  by  a  clerk 
or  third  person.  In  the  case  of  Vandewall  v. 
Tyrrell,  Mood.  &  M.,  87,  more  fully  reported 
in  Chit.  Bills,  8th  Lond.  ed.,  p.  495.  ».,  before 
Ld.  Tenterden,  it  appeared  that  a  clerk  pre- 
sented the  bill,  and  afterwards  drew  up  the 
certificate  of  protest,  which  was  signed  and 
sealed  by  his  principal  in  the  usual  form.  The 
Chief  Justice,  in  strong  terms,  said  it  was  a  void 
protest;  that  it  was  a  false  certificate;  that  the 
notary  had  signed  a  paper  stating,  "I  present- 
ed and  demanded,"  etc.,  when  it  appeared  in 
evidence  that  only  his  clerk  had  presented  the 
bill,  and  he  himself  knew  nothing  of  the  pre- 
sentment ;  that  he  had  certified  a  falsity.  Ac- 
cordingly, the  plaintiff  was  nonsuited. (b)  Now, 

(6)  The  same  question  arose  in  Stewart  v.  Allison, 
6  Serg.  &  R.,  324.  On  the  trial  of  that  case  in  the 
District  Court  of  the  City  and  County  of  Philadel- 
phia, it  appeared  that  the  protest  was  made  by  the 
notary  under  his  official  seal,  in  which  it  was  stated 
that  he  had  given  notice  of  non-payment  to  the  in- 
dorser (the  defendant).  The  notary,  however,  testi- 
fied that  the  protest  was  in  his  son's  handwriting ; 
that  he  did  not  give  the  notice  himself ;  that  his  son 
attended  to  this  business  for  him  ;  that  he  had  no 
knowledge  of  the  notice  having  been  given  except 
from  what  his  son  had  told  him  ;  and  that  this  had 
been  the  practice  of  doing  business  among  the  no- 
taries. The  Statute  of  Pennsylvania  declared  that 
the  official  acts,  protests,  etc.,  of  notaries,  certified 
under  their  seals  of  office,  might  be  read  in  evidence: 
but  provided  that  any  party  might  contradict  the 
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58*]  although  this  censure  *may  not  be  ap- 
plicable to  the  conduct  of  a  notary  who  certi- 
fies that  be  caused  the  bill  or  note  to  be  pre 
sented.  as  it  cannot  be  said  that  he  certifies  to 
a  falsehood,  yet  all  the  reasons  given  by  His 
Lordship  for  so  strongly  reprobating  the  prac 
tice,  apply  with  equal  force  and  cogency 
against  admitting  in  evidence  the  certificate  in 
this  case.  Here  the  notary  certifies  to  facts  of 
which  he,  impliedly  at  least,  concedes  upon  the 
face  of  the  instrument  he  has  no  personal  or  of- 
ficial knowledge;  facts  to  which,  according  to 
59*]  his  own  statement,  he  *would  be  an  in- 
competent witness  to  testify  if  called  upon  the 
stand  in  the  trial  of  the  cause,  as  it  is  but  hear- 
say evidence  at  most.  For  these  reasons  I  am 
satisfied  the  certificate  in  question  was  proper- 
ly rejected. 

I  think  the  second  objection  taken-  to  the 
certificate  is  untenable.  The  officer  certified 
that  he  caused  the  original  note,  "a  copy  of 
which  is  on  the  other  side  written,"  to  be  pre- 
sented at  the  Commercial  Bank— referring,  un 
doubtedly,  to  the  Bank  designated  in  the  note; 
as  distinctly  so,  as  if  the  body  of  the  note  had 
been  incorporated  into  the  certificate. 

New  trial  denied. 

Notary— Cannot  delegate  official  authority. 

Limited— 10  N.  Y.,  100;  10  How.  Pr.,  521. 

Cited  in-  4  Hill,  131 ;  7  N.  Y..  269 ;  34  N.  Y.,  512;  51 
N.  Y.,  60 ;  3  Lans.,  95,  n.  104 ;  9  Barb.,  400 ;  48  Barb.. 
155 ;  3  McLean..  483;  33  Mo..  424;  40  Am.  Dec.,  272;  43 
Am.  Dec.,  146  (6  B.  Won..  61) :  20  Am.  Rep.,  277  (49 
Ala.,  248). 

Indorsement— Evidence  perse  of  money  lent  to  in- 
dorser.  Cited  in-49  N.  Y.,  276 :  36  Mo..  572. 

Certificate  of  protest— Sufficiency  and  validity  of . 
Cited  in-6  N.  Y.,  30 ;  6  Barb.,  447 ;  35  Mich.,  53. 


McMURRAY 

v. 

RAWSON,   Administratrix    of    EDWARD  B. 
RAW  SON,   Deceased. 

Action  of  Account — Does  not  Lie  Between  Part 
ners — Exception — Nor  Between  Tenants  in 
Common  or  JointTenants — Pleading — Statute. 

The  action  of  account  is  one  of  the  most  difficult, 
dilatory  and  expensive  ones  known  to  the  law ;  and 
parties  resorting:  to  it  must  be  held  to  the  ancient 
rules  of  plcadinir.  subject  only  to  such  alterations  as 
may  have  been  made  by  the  Legislature.  Per  Bron- 
Bon, ./. 

Our  statute.  2  R.  8.,  306,  2d  ed.,  does  not  call  for 
greater  countenance  to  the  action  of  account  than 

certificate,  by  other  evidence.  The  court  charged 
the  jury,  "that  there  was  evidence  of  notice,  name- 
ly: the  said  protest,  notwithstanding  the  explana- 
tion of  which  the  jury  were  to  judge."  The  verdict 
was  for  the  plaintill,  and  the  judgment  thereon  was 
affirmed  by  the  Supreme  Court  on  error,  Gibson,  J.. 
dissenting.  The  ground  upon  which  the  affirmance 
was  placed  by  a  majority  of  the  court  was,  that  evi- 
dence upon  the  question  of  notice  had  been  given 
on  both  sides,  ana  that  the  flnr'ing  of  the  jury  should 
not,  forthHtreason.be  disturbed.  Tilghman,  (7i../., 
observed  that,  "In  this  case  the  Official  protest  of  the 
notary  had  been  given  in  evidence  by  the  plaintiff, 
and  parol  evidence  had  been  given  by  the  defendant 
of  certain  things,  tending,  in  his  opinion,  to  lake  off 
the  effect  of  that  certificate.  Who  then  was  to  Judge 
between  these  two  pieces  of  evidence?  Certainly  not 
the  court,  but  the  jury.  It  was  very  possible  that 
the  jury  might  give  more  credit  to  the  official  cer- 
tificate than  to  the  oath  of  the  notary.  A  notary 
maybe  tampered  with  after  giving  his  certificate: 
or  the  jury  might  think  that  the  certificate  and  the 
parol  evidence  were  not  inconsistent."  Duncan,  J., 
said ;  "The  notarial  certificate  is  made  evidence— it 

114 


was  formerly  given  to  it,  nor  dispense  with  any  of 
the  old  forms  of  proceeding  previous  to  the  judg- 
ment of  QMIH!  compute t.  Per  Cowen,  J. 

A  declaration  in  an  action  of  account,  charging 
the  defendant  as  receiver  of  moneys  of  the  plaintiff, 
either  generally,  or  specially  as  partner.  Is  bad,  un- 
less it  show  by  whose;  hands  they  were  receis  id. 

In  general,  an  action  of  account  will  not  He  be- 
tween partners,  unless  the  partnership  be  mercan- 
tile: and  hence  the  declaration  must  show  such  to 
have  been  its  character,  or  it  will  be  i.ad. 

Quaere,  whether  the  act  ion  will  lie  even  in  the  rase 
of  a  mercantile  partnership;  where  there  are  more 
than  two  partners.  Per  (,'owen.  .7. 

No  action  of  account  lies  between  joint  tenants 
and  tenants  in  common  of  goods,  where  they  occupy 
the  goods  in  common  ;  nor  in  a  case  of  separate  oc- 
cupation bv  the  defendant,  unless  he  has  been  ap- 
pointed bailiff  of  the  plaintiff'sshare.  Per  Co  wen,  J. 

The  same  rule  prevails,  it  seems,  as  between  part- 
ners who  are  not  merchants.  PerCowe'n,  J. 

*A  declaration  in  an  action  of  uccount,charg-[*6O 
ing  the  defendant  as  bailiff,must  describe  the  goods 
of  which  he  bad  the  care  and  management. 

Even  if  one  partner,  as  such,  could  maintain  ac- 
count against  his  copartner,  charging  him  as  bailiff 
of  their  joint  effects,  the  declaration  would  be  bad, 
unless  it  expressly  showed  that  the  defendant  had 
received  more  than  his  just  share  or  proportion. 

Citations— 1  R.  L.  1813.  p.  90;  Cro.  Jac.,  410:  5  Bing. 
N.  C.,  288 ;  2  Wash.  C.  C..  482,  484  ;  3  Wils.,  73 ;  1  Lfl. 
Mod.  Ent.,  12,13,48,49:  1  Went.  PI.,  81-89;  3  Chit.  PL, 
1297 ;  1  Willes.  208.  209;  Co.  Litt.,  128  a,  172  a,  199  n; 
F.  N.  B.  117  D,  118  F,  267  D  :  2  Lev.,  126;  Heriu  n.. 
11,  13;  1  Lil.  Abr.,  20.  22;  Vin.  Abr.  "Accompt,"  W, 
Y,  3  and  K;  Com.  Dig.  "Accompt,"  A,  4,  B  and  E,  2; 

I  Dall.,  339:  Bull  N.  P.,  127,  217;  Com.,  212;  11  Mod., 
186;  19  Wend..  121 :  2  Chit.,  10;  3  Dowl.  &  R.,  5U6:  1 
Mont..  55 ;  Cary.,  70 ;  Gow..  69 ;  2  R.  S..  50.  51.  2d.  ed. 
sees.  2,3:  306.  307,  3r5,  sees.  49-53;  Yeafc-s,  PI,  119; 

II  Hen.IV.,Vol.  79:  1  Roll.Abr.,  118.  "Account,"  E; 

3  Binn.,  319,  320;  3  Wooddts.  Lcct..  83;  6  Barn.&  C.. 
149 ;  Wats.  Part.,  228,  Am.  ed.  17«5;  Sm.  Merc.  L..  17, 

4  Mon.,  162, 163 ;  1R.  S..741,  sec.  9 ;  750,  sec.  9,  2d.  ed.; 
10  Serg.  &  R..220.  221 :  2  Inst.,  404;  2  Conn..  423.  429- 
80;  15  Serg.  &  K.,  153,  156;  6  Whart..  615.  621;  Co. 
Entr.,47  a.  h;  1  Brownl..  Entr.,  51,  52;  3Keb.,425;  Y. 
B.  43,  E,  3.  Case  11 ;  46.  E,  3.  fol.  3,  case  6 ;  Bro.  Ace. 
PL,  14;  Vin.  "Account,"  W.  2;  Brooke  Abr.  PL,  47-', 
P1..469  in  ed.1576;  1  Dane.  Abr.,tit."Account."  p.  164. 
pl.,4:  Mall.  Entr.,  67,  68:  3  Bl.  Com.,  345;  Doug., 214: 
1  Price,  109;  4  Anne,  ch.  16,  sec.  27 ;  2  Johns.,  468; 
Harg.,»i.  34,  to  Co.  Litt.,  171  a. 

A  CCOUTsT.  The  declaration  demands  an  ac- 
-Q-  count. for  that  the  said  Edward  B.Rawson, 
at,  etc..  was  the  receiver  of  the  monevsof  the 
plaintiff  from  July  23.  1834,  to  July  23.  1839, 
and  during  that  time  received  of  the  plaintiff's 
moneys  at  the  place  aforesaid  the  sum  of  $7,000, 
and  thereof  to  render  the  plaintiff  a  reasonable 
account  on  demand.  Yet  he  has  not  rendered 
an  account,  etc.  Second  count  :  for  that  Raw- 
son,  at.  etc.,  was  the  receiver  of  the  moneys  of 
the  plaintiff  as  a  partner  in  merchandise  and 
trade  with  Rawson,  from,  etc.,  to,  etc..  and 
during  that  time  received  of  the  plaintiff's  mon- 

may  be  disproved ;  but  the  jury  were  the  proper 
judges  whether  it  was  so,  or  not.  An  officer  im- 
peaching his  own  official  act,  the  jury  might  not 
fully  believe  ;  they  might  Weigh  bis  particular  ac- 
count on  oath,  against  the  official  document  under 
bis  seal ;  he  might  be  mistaken  after  the  lapse  of 
many  years;  he  might  confound  one  transaction 
with  another." 

Thus,  it  will  be  seen,  the  court  did  not  affirm  that 
a  notary  may  depute  an  agent  or  third  person  to 
discharge  his  official  duty;  but  the  caw  turned  upon 
another  point— a  question  of  fact,  viz.:  the  credit 
due  to  the  explanatory  testimony  of  the  notary:  and 
the  decision  is  not  at  all  at  variance  with  the  doctrine 
of  the  principal  case.  That  this  is  so  may  be  further 
seen  by  the  dissenting  opinion  of  Gibson,  J.,  who 
differed  from  the  other  members  of  the  court  main- 
ly on  the  construction  to  be  given  to  the  judge's 
charge,  which,  he  contended,  went  the  length  of  di- 
recting the  jury  that,  even  should  they  believe  the 
notary's  testimony,  still  the  assert  ion  ol  notice  in  th«- 
protest  "was  competent  evidence  of  the  fact  assert- 
ed, by  force  of  the  Act  of  Assembly;"  and  this,  be- 
held, was  clearly  erroneous. 
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eys,  as  such  partner,  at  the  place  aforesaid,  the 
sum  of  $7,000.  and  thereof  to  render  the  plaint- 
iff a  reasonable  account  on  demand.  Yet  he 
rendered  no  account.  Third  count  :  for  that 
before,  to  wit:  on,  etc.,  at, etc., the  plaintiff  and 
Rawson  were  merchants  and  copartners  in 
trade  and  business,  under  the  firm  of  Rawson 
&  McMurray  ;  and  Rawson  from  etc..  to  etc., 
had,  as  the  bailiff  to  the  plaintiff ,  for  and  in  re- 
spect of  the  said  copartnership,  for  the  common 
use  and  benefit  of  Rawsou  and  the  plaintiff, 
the  goods,  merchandise  and  moneys  of  the  said 
partnership,  during  the  time  aforesaid,  intrust- 
ed to  the  hands  of  Rawson,  by  the  assent  of 
the  plaintiff,  to  merchandise  for  their  common 
profit,  and  Rawson  thereof  to  render  his  reason- 
able account  to  the  plaintiff  when  requested; 
yet;  etc.  Special  demurrer  and  joinder. 

Mr.  S.  Stevens,  for  defendant. 

Mr.  J.  L.  Wendell,  for  plaintiff. 

Bronson,  J.  At  the  common  law,  the  ac- 
tion of  account  lies  against  guardians  in  socage, 
61*]  bailiffs  and  receivers  ;  and,  in  *favor  of 
trade,  by  one  merchant  against  another.  By 
statute.it  lies  against  a  joint  tenant  or  tenant  in 
common  of  real  estate  for  receiving  more  than 
his  just  share  or  proportion.  1  R.  S.,  750,  sec. 
9.  This  statute  also  gives  an  action  of  assump- 
sit  for  money  had  and  received.  The  older 
statutes  from  which  this  revision  was  taken, 
required  that  the  defendant  should  be  charged 
as  bailiff.  1  R.  L.  of  1813,  p.  90. 

When  the  defendant  is  charged  as  bailiff, 
the  declaration  specifies  the  particular  goods 
of  which  he  had  the  care  and  management; 
and  when  the  action  is  brought  by  one  joint 
tenant  or  tenant  in  common  against  another,  the 
declaration  states  the  relationship  between  the 
parties,  and  alleges  that  the  defendant  received 
more  than  his  just  share  and  proportion. 
Hackwell  v.  Eustman,  Cro.  Jac.,  410;  Baxter 
v.  Hosier,  5  Bing.  N.  C.,  2H8;  Jordan  v.  Wil- 
kins,  2  Wash.  C.  C..  482;  Godfrey  v.  Saund- 
ers,  3  vvils.,  73  ;  Tuwdin  v.  Lavie,  1  Lill. 
Mod.  Eut.,  13;  1  Went.  PI.,  81-89;  3  Chit. 
PI.,  1297;  and  see,  Wheeler  v.  Horne,  Willes. 
208.  When  the  defendant  is  charged  as  re- 
ceptor dendriorum,  although  the  writ  is  gener- 
al, the  count  must  be  special,  stating  by  whose 
hands  the  money  was  received.  Co.  Litt.,  126 
a;  F.  N.  B.,  118,  F;  Burdet  v.  Thruk,  2 
Lev.,  126;  Herne,  PI.,  11,  13;  1  Mod.  Ent.,48, 
49;  1  Lill.  Abr.,  20,  22;Vin.  Abr.,  "Account." 
VV.  and  K. ;  Com.  Dig.  "Accompt,"  A,  4, 
and  E,  2;  James  v.  Browne,  1  Dall.,  339;  Jor 
dan  v.  Wilkins,  2  Wash.  C.  C..  482;  Bull.,JV. 
P.,  217;  Walker  v.  Holyday.  Com.,  272;  An 
drew*  v.  Thornton,  1  Lill.  Mod.  Ent..  12.  But 
there  is  said  to  be  an  exception  to  this  rule, 
when  the  action  is  between  partners.  See,  per 
Powell,  J.,  in  Bishop  v.  Eagle,  11  Mod..  186. 

The  first  count  in  this  declaration  charges 
the  defendant  as  receiver  generally,  and  it  is 
bad  for  not  stating  by  whose  hands  the  money 
was  received.  The  second  count  is  bad  for  the 
same  cause.  Although  it  alleges  that  the  de- 
fendant received  the  money  as  pattner,  it  is 
not  framed  in  accordance  with  any  precedent 
1  have  met  with  in  the  action  of  account  be 
iiiJ*]  tween  *partners.  The  third  count  charges 
the  defendant  as  bailiff,  without  either  speci 
fying  the  kind  or  quantity  of  goods,  or  alleg- 
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leging  that  the  defendant  received  more  than 
his  share  or  proportion.  If  the  plaintiff  in- 
tended to  proceed  as  at  the  common  law  it  seems 
that  the  defendant  should  have  been  charged 
as  receiver.  Ld.  Coke  says:  "If  two  joint  mer- 
chants occupy  their  stock,  goods  and  merchan- 
dises in  common,  to  their  common  profit,  one 
of  them,  naming  himself  a  merchant,  shall 
have  an  account  against  the  other,  naming  him 
a  merchant,  and  shall  charge  him  as  receptor 
denariorum,"  etc.  Co.  Litt.,  172  a.  And  to 
the  same  effect  is  F.  N.  B.,  117,  D,  where  the 
form  of  the  writ  is  given.  But  if  the  defend- 
ant may  be  charged" as  bailiff,  the  count  is  de- 
fective for  not  giving  a  more  particular  de- 
scription of  the  goods. 

The  counts  are  in  other  respects  informal, 
but  I  do  not  think  it  necessary  to  pursue  the 
subject  further.  All  the  books  agree,  that  this 
is  one  of  the  most  difficult,  dilatory  and  ex- 
pensive actions  that  ever  existed  and  it  has 
long  since  given  place  to  other  remedies. 
In  this  State,  it  does  not  appear  that  more  than 
one  action  of  account  was  ever  brought  before, 
Jacobs  v.  Fountain,  19  Wend.,  121,  and  the 
present  experiment  will  probably  be  the  last. 
In  England,  the  action  seems  not  to  have  been 
brought  more  than  a  dozen  times  within  the 
last  two  centuries,  and  in  most  of  the  cases  the 
difficulty  has  been  about  the  form  of  the  rem- 
edy, rather  than  the  rights  of  the  parties.  One 
of  the  last  case.s  which  I  have  noticed  in  the 
English  books  was  brought  in  1768,  and  ended 
in  1770.  Godfrey  v.  Saunders,  3  Wils.,  73. 
But  it  is  worthy  of  remark  that  the  account 
was  never  taken.  The  case  was  decided  on  de- 
murrer to  a  plea  before  the  auditors.  Ch.  J. 
Wilmot  said  he  was  glad  to  see  the  action  of 
account  revived;  but  at  the  same  time  told 
the  counsel,  the  court  was  in  "some  doubt 
how  the  judgment  must  be  entered,  and  about 
the  damages;"  and  he  recommended  expedi- 
tion, as  the  plaintiff  was  very  old,  and  the 
cause  had  been  depending  (in  chancery  and  at 
law)  fourteen  years,  and  it  was  high  time  it 
should  be  ended.  The  counsel  *took  [*63 
until  the  next  term  to  find  out  what  judgment 
should  be  entered,  and  whether  they  were 
right  at  the  last  does  not  appear.  There  have 
been  three  cases  since  that  time.  In  Smith  v. 
Smith,  2  Chit.,  10,  and  Archer  v.  Pritchard,  3 
Dowl.  &  R.,  596,  the  question  was  upon  the 
selection  of  auditors.  Whether  the  suits  ever 
came  to  an  end,  does  not  appear.  In  Baxter 
v.  Hozier,  5  Biug.  N.  C.,  288,  the  parties  got 
through  with  the  action,  but  it  was  by  the  aid 
of  compromise  and  arbitration.  The  element- 
ary books  upon  partnership  agree  that  the  ac- 
tion of  account  has  fallen  into  disuse.  1  Mont. , 
55;  Gary,  70;Gow.,  69.  Collyer  and  Story  do 
not,  I  believe,  so  much  as  mention  the  action. 
In  some  of  the  States  the  action  is  in  use  in  a 
modified  form,  to  supply  the  defect  in  their 
system  from  the  want  of  a  court  of  equity.  In 
this  State  there  is  no  such  reason  for  attempt- 
ing to  revive  and  remold  a  remedy  which  was 
always  difficult,  and  has  now  become  obso- 
lete ;  and  if  parties  choose  to  bring  account, 
they  must  take  the  action  as  it  was  left  by  the 
ancients,  subject  only  to  such  alterations  as 
have  been  made  by  the  Legislature.  In  18:JO 
the  prevailing  passion  for  change  transformed 
the  auditors  into  referees,  and  made  some  oth- 


63 


SUPREME  COURT,  STATE  OF  NEW  YORK 


1H4-J 


er  alterations  in  the  old  law  on  this  subject ; 
but  whether  lor  the  better  or  the  worse,  yet 
remains  to  be  seen.  2  R.  8.,  885,  sees.  49-53. 
Since  that  time  an  effort  has  been  made  to  re- 
vive the  action  of  account,  Yates,  PI..  119;  but 
it  seems  not  to  have  been  attended  with  much 
success.  The  defendant  is  entitled  lo  judg- 
ment. 

Cowen,  J.  The  first  count  is  correct  in 
principle.  But  there  is  some  difficulty  at  this 
day  in  saying  so  much  as  to  the  second  and 
third;  and  all  will,  I  appiehend,  be  found  de- 
ficient in  point  of  form. 

In  the  second  and  third  counts,  the  intes- 
tate's estate  is  sought  to  be  charged  on  the 
ground  that  he  was  the  partner  of  the  plaint- 
iff. In  the  second  count,  the  intestate  is  treated 
therefore  as  receiver;  in  the  third,  as  bailiff. 

It  was  denied  in  the  Year  Book,  11  Hen. 
<$4*]  IV.,  fol.  79,  that  *where  two  merchants 
have  goods  in  common,  the  one  can  bring  ac- 
count against  the  other;  and  Rolle  adopts  the 
remark  as  law.  1  Roll.  Abr.,  118,  "Account," 
E.  He  was  probably  right  as  to  the  strict  com- 
mon law  rule;  for  it  will  be  seen  both  by  Co. 
Litt.,  172  a,  and  F.  N.  B.,  267,  D,  that  the  ac 
tion  is  expressly  referred,  both  in  principle 
and  the  form  of  the  writ,  to  the  law  merchant. 
This  is  indeed  a  part  of  the  common  law;  and 
it  may  in  that  sense  be  said  that  account  lies  be- 
tween partners  at  the  common  law.  Vide, 
Tilghman,  Ch.  J.,  in  Griffith  v.  Willing, 3  B\nn., 
319;  Com.  Dig.  "Accompt,"  B. 

The  action  as  between  partners,  I  apprehend, 
stands,  in  this  State,  within  the  limits  pre- 
scribed by  the  common  law.  It  may  be  con 
ceded  that  it  is  sustainable  to  the  extent  of 
those  limits  in  their  enlarged  commercial  sense; 
though  even  to  that  extent  it  is  obsolete  in 
practice.  Professor  Wooddeson  says  that  the 
action  of  account  for  any  cause  is  now  (A.  D. 
1780)  very  rare.  He  mentions  the  more  usual 
cases  in  which  it  will  lie;  but  omits  it  entirely 
as  between  partners.  3  Wooddes.  Lect.,  83. 
Cary  says,  the  action  between  partners  has 
fallen  into  total  disuse,  Cary,  Part.,  70;  and 
Abbott,  Ch.  J.,  said,  in  Bomll  v.  Hammond,  6 
Barn.  &  C.,  149,  that  in  general  the  action 
would  not  lie!  Watson  remarks,  that  it  will 
lie  in  some  cases.  Watson,  Part.,  228,  Am. 
ed.  of  1795;  see,  Smith,  Merc.  L.,  17.  In  Neal 
v.  Seel,  4  Hon.,  162,  163,  Bibb.,  Ch.  J.,  said  : 
' '  This  antiquated  action  at  common  law  has 
been  supplanted  by  the  more  beneficial  pow- 
ers of  a  court  of  equity." 

It  has  been  thought  that  the  Stat.  4  Anne, 
ch.  16,  sec.  27,  giving  the  action  of  account 
between  joint  tenants  and  tenants  in  common, 
extends  to  joint  and  common  owners  of  person- 
al property.     Tilghman,  Ch.  J.,  in  Orifflth  v. 
Willing,  3Binn.,  819,  320;  1  Wentw.  PL,  89. 
If  that  were  so,  and  our  own  statue,  1  R.  S.,  I 
741,  2d  ed.,  sec.  9,  should  be  taken  in  the  same  j 
sense,  and  the  second  and  third  counts  of  the  ! 
declaration  in  question  be  referred  to  the  stat-  j 
ute,  they  would  be  deficient  in  not  alleging, 
conformably  to  the  words  both  of  the  4  Anne 
65*]  and  *our  own  statute,  that  the  defendant 
had  received  more  than  his  just  proportion. 
Wheeler  v.  Horne,  Willes,  209;  Duncan.  «/.,  in 
Irvine    v.   Hanlin,  10  Serg.  &  R.,  220,  221. 
Whatever  may  be  said  however,  of  our  former 
revisions  of  the  Statute  of  Anne,  it  is  quite 
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doubtful  whether  the  present  statute,  which  is 
placed  by  the  revising  Legislature  in  connec- 
tion with  enactments  pertaining  to  real  estate, 
can  be  understood  to  comprehend  personal 
property.  But  for  want  of  averring  an  excess 
of  proportion,  the  second  and  third  counts,  if 
sustainable  at  all,  must  be  referred  to  the  com- 
mon law.  The  only  statute  having  with  us 
any  application  to  either  count  of  the  declara 
tion,  is  that  which  gives  a  right  to  the  action 
of  account  by  or  against  executors  or  admin- 
istrators in  those  cases  where  it  would  lie  by 
or  against  their  respective  testators  or  intes- 
tates. 2  R.  8.,  50,  51,  2d  ed.,  sees.  2,  3. 
This  statute  does  no  more  than  to  clear  the 
way  against  the  defendant  as  a  party,  provided 
her  intestate  might  have  been  charged  in  the 
form  of  declaring  now  adopted. 

Admitting  that  the  action  will  lie  between 
partners  at  this  day  in  some  special  cases,  they 
seem  to  be  very  few,  and  still  more  few  in 
which  the  action  can  be  made  practically  use- 
ful. Co.  Litt. ,  172  a,  confines  it  to  the  case  of 
two  joint  mercantile  partners.  In  which  case, 
he  says,  one  may  charge  the  other  in  this  ac- 
tion, the  plaintiff  naming  himself  merchant, 
and  also  naming  the  defendant  merchant;  and 
charging  him  as  receiver  of  the  moneys  of  the 
plaintiff,  from  whatever  cause  or  contract 
coming  to  the  common  profit  of  the  parties  as 
by  the  law  of  merchants  the  plaintiff  may  show 
the  defendant  ought  to  render,  etc.  So,  per 
legem  mercatoriam,  an  action  of  account  lay  at 
common  law  for  executors.  2  Inst.,  404.  The 
restrictions  by  which  the  action  is  thus  con- 
fined, have  sometimes  been  followed  quite  lit- 
erally. In  Beach  v.  Hotchkiss,  2  Conn.,  428, 
429,  430,  it  was  holden  not  to  lie  where  there 
are  more  than  two  partners.  This,  however, 
was  denied  by  Duncan,  J.,  in  Whelen  v.  Wal- 
mough,  15  Serg.  &  R. ,  153,  156.  Pennsylvania 
having  no  Court  of  Chancery,  the  courts  there 
*give  every  possible  countenance  to  this  [*66 
remedy.  James  v.  Browne,  1  Dall.,  839.  But. 
with  us,  where  the  Court  of  Chancery  is  open 
to  a  much  better  remedy,  there  is  no  reason 
for  giving  Coke's  words  a  liberal  construction. 
Vide,  per  Washington,  J  ,  in  2  Wash.  C.  C., 
482,  484.  Another  restriction  is,  that  the  de- 
fendant must  be  charged  as  receiver;  and  the 
precedents  for  charging  a  receiver  must  be  fol- 
lowed. In  Thouron  v.  Paul,  6  Whart.,  615, 
621,  Kennedy,  J.,  in  a  very  learned  opinion, 
says:  "  The  receipt  of  money  on  joint  account 
appears  to  be  the  very  gist  of  the  action  be- 
tween merchant  and  merchant,  or  copartners 
in  trade."  And  according  to  both  Coke  and 
Fitzherbert,  the  defendant  should,  in  account 
between  mercantile  partners,  be  charged  as  re- 
ceiver. Now,  nothing  is  better  settled  as  a 
general  luletban  that,  in  account  against  a 
receiver,  the  declaration  must  show  from 
whom  the  money  was  received.  See,  Co.  Ent., 
47  a  and  b;  1  Brownl.  Ent.,  51.  Here,  neither 
the  first  count,  which  is  against  the  defend- 
ant's intestate  as  receiver  generally,  nor  the 
second  count,  charging  him  as  a  special  re- 
ceiver, follows  the  established  form  in  this  re- 
spect. The  precedents,  as  will  be  seen  by 
Coke's  and  Brownlow's  Entries  and  other 
books,  are  very  specific  in  showing  the  hands 
of  the  person  by  or  through  which  the  moneys 
were  received.  Bull.  N.  P.,  127,  renders  as 
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the  reason,  that  if  it  were  by  the  hands  of  the 
plaintiff,  the  defendant  may  wage  his  law; 
aliter,  if  it  were  by  another's  hands.  But  this 
does  not  appear  to  be  the  only  reason.  Wholly 
to  omit  the  person  from  whom  the  money  was 
received  would,  I  apprehend,  independently 
of  that  reason,  have  been  holden  too  uncer- 
tain. The  case  cited  by  Buller  is  reported  in 
Jaggard  v.  Trip,  3  Keb.,  425.  The  reason  giv- 
en by  him  is  not  mentioned  there.  That  case 
is  doubtless  founded  on  the  Y.  B. ,  43,  E,  3, 
case  11  ;  8.  G.,  Bro.  Ace.,  pi.  14;  8.  C.,  Viner, 
"  Account,"  W,  2;  and  no  such  reason  is  there 
given.  The  case  is  wrongly  cited  in  Keb.  as 
45  E,  3.  In  46  E,  3,  fol.  3,  case  6,  the  reason 
given  by  Buller  is  thrown  out  arguendo,  but 
the  decision  seems  to  have  turned  on  the 
ground  of  general  uncertainty;  and  is  stated  as 
67*]  "'so  turning  by  Brooke's  Abr.,  pi.  472, 
pi.  469  in  ed.  of  1576  ;  see  Viner,  "  Account," 
W,  8.  G.,  in  margin,  which  is  a  translation  of 
Brooke.  In  Bishop  v.  Eagle,  11  Mod.,  186,  the 
allegation  was,  of  receipts  by  the  hands  of  the 
parishioners,  so  that  no  difficulty  could  be 
made  on  the  form  of  the  issue,  as  whether  to 
the  country  or  by  wager  of  law.  Powell,  </., 
adverted  to  this  distinction  as  important,  but 
thought  the  allegation  not  sufficiently  certain. 
I  collect  from  several  of  the  cases  cited,  that 
something  was  required  over  and  above  what 
would  satisfy  the  reason  given  by  Buller.  Al- 
though wager  of  law,  therefore,  be  abolished 
in  this  State,  the  entire  reason  for  adhering  to 
the  ancient  form  does  not  appear  to  be  gone. 
Dane,  in  his  Abr.,  tit.  "  Account,"  Vol.  I.,  p. 
164.  pi.  4,  says,  the  hands  must  be  stated,  so 
that  the  defendant  may  know  in  season  the 
nature  of  the  charge,  and  how  to  defend 
against  it.  In  Jordan  v.  Wilkins,  2  Wash.  C. 
(j.,  482,  Washington,  J.,  thought  the  person 
from  whom  received  so  material,  that  he  must 
be  named  in  the  declaration  and  shown  in  the 
proof;  and  this  too  in  account  between  mer- 
cantile partners.  But  if  the  principle  were 
doubtful,  it  by  no  means  follows  that  because 
the  reason  for  a  rule  in  pleading  may  be  ob- 
scure, it  should  be  abandoned  any  more  than 
other  legal  rules,  many  of  which  are  open  to 
the  same  objection.  It  is  impossible  to  say 
that  any  of  the  old  forms  of  pleading  peculiar 
to  the  declaration  in  account  can  be  safely  dis- 
pensed with.  No  one  will  deny  that  the  dis- 
tinctive features  of  the  action  should  be  pre- 
served in  declaring,  at  least  so  far  as  to  distin- 
guish it  from  assumpsit  for  money  had  and 
received  where  the  defendant  is  charged  as  a 
receiver,  or  special  assumpsit  against  a  bailee 
where  it  is  intended  to  fix  him  with  the  char- 
acter of  bailiff.  The  pleadings  on  the  part  of 
the  defendant  are  entirely  different  in  the  one 
action  from  the  other.  In  account  he  may 
take  issue  on  the  character  in  which  he  is 
sought  to  be  charged.  Never  receiver,  or  never 
bailiff,  is  a  good  plea  in  bar;  a  denial  of  the 
particular  hands  stated  is  said  to  be  so;  Viner, 
"  Account,"  Y,  3;  and  either  shall  be  tried  by 
O8*]  a  jury.  So  of  various  *other  pleas  un- 
known, in  assumpsit.  See  enumeration  in  1 
Mallory's  Ent.,  67.  If  found  against  the  de- 
fendant, or  he  suffer  default,  the  judgment  is 
quod  computet;  but  the  jury  cannot  take  the 
account.  The  judgment  is  but  interlocutory, 
and  the  cause  goes  to  auditors,  before  whom  a 
HILL  3. 


new  course  of  pleading  might  be  taken  up  at 
common  law,  which,  with  other  proceedings 
before  them,  involved  much  curious  learning. 
Id.,  68  Our  statute,  it  is  true,  has  changed 
their  name  to  referees,  and  required  them  to 
proceed  in  the  same  manner  as  referees  in  oth- 
er cases.  2  R.  S.,  306,  307,  2ded.  What  effect 
this  may  have  upon  the  rights  of  the  parties,  is 
entirely  problematical;  and  no  one  can  say 
that  it  either  calls  for  greater  countenance  to 
the  action  than  formerly,  or  above  all,  that  it 
should  be  received  as  working  a  dispensation 
of  any  forms  which  have  heretofore  preceded 
the  judgment  quod  c&mputet. 

In  the  third  count  of  the  declaration  in 
question  the  goods  are  not  described.  Suppos- 
ing that  one  partner  may,  under  certain  cir- 
cumstances, charge  another  as  bailiff  in  re- 
spect to  the  goods  and  moneys  of  the  firm,  yet 
the  precedents  of  declarations  against  bailiffs 
are  precise  in  describing  the  goods;  as  much 
so  as  in  trover  or  trespass.  There  are  two  prec 
edents  coming  near  the  case  aimed  at  by  this 
third  count  in  1  Brownl.  Ent.,  51,52.  The 
first  is,  that  the  aforesaid  W.,  on,  etc.,  at,  etc., 
was  bailiff  of  him,  the  said  E.  (plaintiff),  of  16 
cart  loads  of  wheat  of  the  price  of  £20,  to  the 
common  profit,  etc.,  in  the  custody  of  him,  the 
said  W.,  being  out  of  the  delivery  of  the  said 
E. ;  and  having  the  care  and  administration  of 
the  aforesaid  16  cart  loads  of  wheat,  to  render 
his  reasonable  account,  etc.  The  other  is  in 
the  same  form,  leaving  the  description  blank. 
These  precedents  were  followed  in  the  late 
case  of  Baxter  v.  Hozier,  5  Bing.  N.  C.,  288. 
In  the  case  at  bar,  the  count  is  general.  It 
does  not  describe  the  goods,  nor  give  the 
amount  of  moneys  alleged  to  have  been  held 
by  the  intestate  as  bailiff.  The  omission  to 
name  the  hands  by  which  received,  in  the  first 
and  second  counts,  and  to  describe  the  goods, 
etc.,  in  the  *third,  are,  I  apprehend,  at  [*6i> 
least  defects  of  form;  and  they  are  pointed  out 
by  the  special  demurrer. 

The  precedents  are,  I  admit,  sometimes  quite 
as  indefinite  as  this  declaration.  Some  in- 
stances occur  where  the  action  is  against  the 
general  bailiff  and  receiver  of  real  estate,  Co. 
Ent.,  fol.  47  a,  contra,  or  against  a  public  bail- 
iff, as  of  a  hundred,  or  liberty.  Vide,  Lill.Ent., 
13;  1  Brownl.  Ent.,  52.  But  such  cases  are  ex- 
ceptions to  the  general  course  of  the  prece- 
dents. It  was  said  by  Powell,  J.,  in  Bishop  v. 
Eagle,  that  particulars  need  not  be  set  out  in 
account  between  merchants  ;  but  he  cited  no 
authority,  and  the  remark  was  obiter.  A  sim- 
ilar doctrine  was  thrown  out  at  one  stage  of 
James  v.  Browne,  1  Ball.,  339  ;  but  the  court 
went  mainly  on  the  necessity  of  facilitating  ac- 
tions of  account  between  merchants,  because 
there  was  a  want  of  chancery  jurisdiction  in 
the  Pennsylvania  system.  Washington,  J. ,  did 
not,  however,  consider  that  case  on  the  whole 
as  detracting  from  the  materiality  of  showing 
the  precise  hands  from  which  received,  both  in 
the  declaration  and  proof.  Jordan  v.  Wilkins, 
2  Wash.  C.  C.,  484.  Both  these  cases  were,  I 
presume,  entirely  clear  of  the  argument  I  have 
noticed  as  arising  from  different  modes  of  trial ; 
and  in  both,  the  court  had  reference  to  the  ac- 
tion of  account  between  merchants. 

In  the  action  of  debt  on  bond,  wager  of  law 
never  was  allowed,  3  Bl.  Com.,  345.  Yet  in 
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debt  on  a  bond  conditioned  that  a  clerk  in  the 
distillery  business  should  not  embezzle  or  mis- 
speud  any  moneys  which  should  come  to  his 
hands  iu  the  course  of  his  employment,  it  was 
held  uncertain  to  allege,  as  a  breach,  that  on, 
etc.,  18J.  14s.  9irf.  caine  to  his  hands,  etc..  on 
account  of  the  plaintiff,  which  he  on  the  same 
day  misspent.  Ld. Mansfield  said:  "The  breach 
must  be  particularly  assigned.  If  the  money 
was  taken  out  of  the  till,  that  should  have  been 
alleged."  One  objection  was,  that  the  plaintiff 
did  not  show  from  whom  the  money  was  re- 
ceived, and  the  reporter  understood  the  court 
as  holding  that  the  plaintiff  was  bound  to  show 
how  or  from  whom  the  money  was  received. 
7O*]  Jones  v.  Williams,  Doug.,  *214.  I  admit 
1  lie  strictness  here  required  has  been  relaxed 
bv  more  modern  cases  in  debt  and  covenant. 
Vide,  Wilcock*  v.  NtcluMs,  1  Price,  109,  and 
cases  cited.  But  there  is  no  reason  for  allow- 
ing a  like  relaxation  in  the  action  of  account. 

I  desire  not  to  be  understood  as  conceding 
that  this  action  will  lie  at  all,  either  between 
partners  who  are  not  merchants,  or  joint  ten- 
ants or  tenants  in  common  of  personal  proper- 
ty, as  such.  On  the  contrary, where  it  goes  on 
partnership,  I  apprehend  the  plaintiff  must 
aver  that  both  himself  and  the  defendant  were 
partners  as  merchants, in  such  terms  as  to  show 
that  the  case  is  within  the  law  of  merchants. 
Vide,  James  v.  Browne,  1  Dall.,  339.  I  admit 
the  action  may  then  be  sustained  against  the 
defendant  as  receiver,  where  the  firm  consists 
of  two  persons  only;  and,  if  you  please,  with- 
out referring  in  terms  to  the  law  merchant.  I 
incline  to  think  that  the  second  count  is  de- 
fective, in  not  averring  that  the  parties  were 
merchants  with  regard  to  the  business  whereof 
an  account  is  sought ;  though  there  are  words 
which  might  be  insisted  on  as  equivalent  to 
such  an  averment. 

As  to  joint  tenants  and  tenants  in  common 
of  goods,  I  apprehend  that  no  action  of  account 
will  lie  between  them,  merely  as  such,  where 
they  occupy  the  goods  in  common,  nor  in  case 
of  separate  occupation  by  the  defendant, unless 
the  plaintiff  appoint  him'bailiff  of  his  moiety  of 
ihe  goods.  Such  was  clearly  the  case  as  to 
lands,  at  the  common  law.  Co.  Litt.,  171  a  ; 
WJieeler  v.  Horn*,  Willes,  209.  The  Statute  4 
Anne,  ch.  16,  sec.  27,  was  passed  to  remedy 
this  defect.  Vide,  Hargr.,  n.  34,  to  Co.  Litt., 
171  a.  And  the  books  all  concur,  that  iu  cases 
of  joint  tenants  and  tenants  in  comrtou  of  per- 
sonal property,  though  one  take  to  himself  the 
exclusive  occupation,  the  only  legal  remedy 
for  the  other  is  to  watch  his  opportunity  and 
take  It  in  his  turn.  Co.  Litt..  199  b:  St.  John 
v.  Standring,  2  Johns.,  468.  In  such  case,  I 
have  already  supposed  that  there  is  not  any 
remedy  by  statute  in  this  State.  Yet  there  can 
be  no  doubt  that,  by  agreement,  one  joint  ten- 
71*]  ant  or  tenant  *in  common  may  become 
the  bailiff  of  the  other.and  be, therefore, charge- 
able as  such  in  the  action  of  account.  A  part- 
ner too  who  is  not  a  merchant,  may  doubtless 
be  made  accountable  in  the  same  way,  for  he 
is  a  joint  tenant  of  the  goods  which  belong  to 
the  copartners.  The  defendant  however  is,  in 
either  case, not  madeto  account  as  joint  tenant, 
tenant  in  common  or  partner,  but  in  respect  to 
the  particular  agreement  by  which  he  holds 
the  moiety  of  his  companion  as  his  bailiff. 
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Vide,  F.  N.  B.,  118,  I.  and  n.  f.  The  prece- 
dents seem  to  countenance  the  action  of  one 
partner  against  another  as  bailiff.  I  mentioned 
1  Hrownl.  Ent.,  51,  52.  The  pn  ( •cdcnt-  there 
aver  that  the  defendant  was  bailiff  of  certain 
goods  to  the  common  profit  of  the  parties,  the 
defendant  having  the  custody  or  the  care  or 
administration  of  the  goods.  Hackwellv.  K>i*<- 
man,  Cro.  Jac.,  410,  is  a  like  cane,  the  decla- 
ration being  in  a  somewhat  different  form.  To 
the  like  effect  is  the  form  in  Baxter  v.  Hozier, 
5  Bing.  N.  C.,  288.  These  and  the  like  prece- 
dents and  cases  are,  I  apprehend,  more  prop- 
erly referable  to  the  agreement  of  the  parties 
express  or  implied  that  one  shall  hold  the  ex- 
clusive care  and  custody  as  bailiff  of  the  other, 
than  to  the  mere  relation  of  joint  tenants,  ten- 
ants in  common  or  partners.  None  of  them 
appear  to  make  out  a  complete  case  for  the  ac- 
tion between  partners  as  such,  in  the  terms  re- 
quired by  Coke  and  Fitzherbert. 

The  Chief  Justice  concurred. 

Judgment  for  tlie  defendant. 

Distinguished-3  Barb.,  42t. 
Reviewed— 24  N.  Y..  14ft,  148. 

Cited  in-51  N.  Y.,  75;  20  Barb.,  447;  23  How.  Pr., 
211;  40  How.  Pr.,  152;  46  How,  Pr.,  6;  4  Sandf.,  324. 


*TAINTOR  t>.  PRENDERGAST.    [*72 

Parties — Principal  May  Maintain  Action  in  His 
Own  Name  on  Rig}itn  Acquired  by  Agent — 
Equities  of  Defendant  against  Agent—Gener- 
ally. Action  Cannot  be  Maintained  in  Agent's 
Name — liability  of- — Of  Principal — Concur- 
rent Remedies  —  Exclusive  Credit — Foreign 
Rtsidence. 

A  principal.whether  foreign  or  domestic,  may  sue 
in  his  own  name  to  enforce  rights  acquired  by  big 
agent  in  a  course  of  dealing1  for  the  former ;  and 
this,  though  the  agent  dealt  without  disclosing  his 
principal. 

The  defendant,  however,  is  not,  by  the  mere  form 

NOTE.—  Principal  and  agent— When  agent  liable  on 
contracts— Right  of  principal  to  enforce  contract — 
Foreign  principal. 

In  maim  awes  it  is  a  question  of  intent,  whether  the 
agent  assumed  a  personal  liability  and  depends  on 
the  terms  of  the  particular  contract  and  the  sur- 
rounding circumstances.  Oelricks  v.  Ford,  63  U.  8., 
49  (Book  XVI.,  Law.  ed.);  Green  v.  Kopke,  18  C.  B., 
549. 

Hie  mere  fact  that  an  agent  acts  fora  foreign  prin- 
cipal does  hot,  necessarily,  render  him  liable.  If  in 
such  case  the  contract  indicates  an  intent  that  the 
agent  is  not  to  be  bound,  he  will  not  be  (Bray  v. 
Kettoll,  1  Allen,  80;  Kirkpatrick  v.  Stainer,  2x>  Wend., 
244 ;  Muhnn \  v.  Kekule.  14  C.  B.,390),  and  especially 
not  where  the  contract  expressly  stipulates  that  he 
is  not  to  be  bound.  Oglesby  v.  Ygleslas,  1  £1.  Bl.  & 
El..  930.  See  Paice  v.  Walker.  L.  R.  5.  Exch.,  17:i. 

When  an  agent  makes  a  contract  in  the  name  of  hit 
princifMl,  and  not  in  his  own  name,  the  principal  is 
the  real  contracting  party  and  may  enforce  the  con- 
tract in  the  same  manner  ns  though  made  by  him- 
self in  person.  Bassett  v.  Lederer,  1  Hun,  274  ;  Ils- 
ley  v.  Merriam.  7  Gush.,  242 ;  Barry  v.  Page,  10  Gray, 
398 :  Small  v.  Atwood.  Younge,  407. 

So,  ab»>,  if  the  name  of  the  principally  nut  dfMlaM& 
Culver  v.  Bigelow,  43  Vt.,249;  Graham  v.  Duck  wall, 
8  Bush.  (Ky.).  12:  Foster  v.  Smith.  2  Cold.  (Tenn.). 
744 ;  Woodruff  v.  McGebee,  30  Ga..  158. 

If  the  name  of  the  principal  he  not  dfeelOMd,  the 
principal,  if  he  assumes  the  contract,  takes  it  sub- 
ject to  equities  existing  against  the  agent.  Leeds  v. 
Marine  Ins.  Co.,  6  Wheat..  565:  Gibson  v.  Winter,  5 
B.  &  Ad.,  96 :  George  v.  Claggett,  7  T.  R..  359 ;  Traub 
v.  Milliken,  57  Me..  63. 

As  to  personal  liability  of  agent,  see  Stone  v.  Wood, 
7  Cow.,  453,  note;  Tart  v.  Brewster.  9  Johns.,  334, 


note. 
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of  the  action, to  be  cut  off  from  any  equities  he  may 
have  against  the  agent. 

In  general,  rights  acquired  by  an  agent,  as  such, 
under  a  contract,  though  he  do  not  disclose  his 
principal,  cannot  be  enforced  by  action  in  the 
agent's  name. 

The  exceptions  to  this  rule  arise  from  cases  where 
the  agent  has  the  rights  of  a  bailee,  or  some  other 
rights;  not  the  mere  powers  of  an  agent. 

An  agent,  it  seems,  is  personally  liable  on  a  con- 
tract made  by  him  without  disclosing  his  principal, 
whether  the  latter  be  a  foreigner  or  not. 

The  principal,  however,  when  discovered,  may 
also  be  made  liable  on  the  contract,  though  a  for- 
eigner; except  where  a  clear  intent  is  shown  to  give 
an  exclusive  credit  to  the  agent.  Per  Cowen,  J. 

Such  intent,  if  the  principal  reside  in  a  foreign 
country,  may  be  inferred  from  the  custom  of  trade. 
Per  Cowen,  J. 

The  usual  decisive  indication  of  an  exclusive 
credit  is,  where  the  creditor  knows  there  is  a  for- 
eign principal,  but  makes  his  charge  in  account 
against  the  agent.  Per  Cowen,  J". 

If,  however,  the  creditor  be  kept  in  ignorance  of 
the  fact  that  he  is  dealing  with  an  agent,  it  seems 
there  is  no  case  which  denies  a  concurrent  remedy. 
Per  Cowen,  J. 

Citations— 9  Barn.  &  C.,  78 :  Paley,  Ag.,  by  Lloyd, 
ch.  4,  5;  1  Mo.,  103, 104, 105;  6  Shepl..  361;  2  Ashm.,  485; 
2  Watts  &  S..  9;  2  Hill,  216. 

A  SSUMPSIT,  tried  at  the  Chenango  Circuit 
IX  in  April,  1841,  before  Monell,  G.  Judge 
A.  verdict  was  rendered  for  the  plaintiff,  and 
the  defendant  now  moved  for  a  new  trial  upon 
a  case.  The  facts  are  sufficiently  stated  in  the 
opinion  of  the  court. 

Mr.  J.  A.  Spencer,  for  defendant. 

Mr.  B.  F.  Rexford,  for  plaintiff. 

By  the  Court,  Cowen,  J.  This  suit  was 
brought  to  recover  a  sum  of  money  advanced 
to  the  defendant,  a  citizen  of  this  State.in  part 
payment  for  a  quantity  of  wool  which  he 
agreed  to  deliver  to  the  plaintiff's  agent.  The 
contract  was  made  by  the  latter  without  dis- 
closing the  name  of  his  principal,  who  was  a 
73*]  *merchant  residing  at  Hartford,  Conn. 
The  agent  was  a  resident  of  this  State.  The 
wool  was  not  delivered  as  agreed,  and  the  ques- 
tion is,  whether  an  action  can  be  maintained 
by  the  principal. 

It  may  be  admitted,  as  was  urged  in  the  ar- 
gument, that  whether  the  principal  be  consid- 
ered a  foreigner  or  not,  his  agent,  omitting  to 
disclose  his  name,  would  be  personally  liable 
to  an  action.  Even  in  case  of  a  foreign  prin- 
cipal, however,  I  apprehend  it  would  be  too 
strong  to  say,  that  when  discovered  he  would 
not  be  liable  for  the  price  of  the  commodity 
purchased  by  his  agent.  This  may,  indeed.be 
said,  when  a  clear  intent  is  shown  to  give  an 
exclusive  credit  to  the  agent.  I  admit  that  such 
intent  may  be  inferred  from  the  custom  of 
trade,  where  the  purchaser  is  known  to  live  in 
a  foreign  country.  No  custom  was  shown  or 
pretended  in  the  case  at  bar  ;  and  where  the 
parties  reside  in  different  States  under  the  same 
confederation,  this  has  been  held  essential  to 
exonerate  the  principal.  Thomson  v.  Davenport, 
9  Barn.  &  C.,  78.  It  will  be  seen  by  this  case 
and  others  referred  to  by  it,  that  the  usual  and 
decisive  indication  of  an  exclusive  credit  is, 
where  the  creditor  knows  there  is  a  foreign 
principal,  but  makes  his  charge  in  account 
against  the  agent.  If  the  seller  be  kept  in  ig- 
norance that  he  is  selling  to  an  agent  or  factor, 
I  am  not  aware  of  a  case  which  denies  a  con- 
current remedy. 

On  the  other  hand,  I  am  still  in  want  of  an 
authority  that,  where  an  agent  acquires  rights 
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in  a  course  of  dealing  for  his  principal, wheth- 
er the  latter  be  foreign  or  domestic,  and  his 
name  is  kept  secret,  the  principal  may  not  sue 
to  enforce  those  rights.  I  admit  that  the  de- 
fendant is  not  by  such  form  of  action  to  be  cut 
off  from  any  equities  he  may  have  against  the 
agent.  So  far  the  latter  is  considered  as  the  ex- 
clusive principal,  but  no  further.  Asageneral 
rule,  the  latter  cannot  maintain  an  action  in  his 
own  name  at  all  ;  and  the  exception  will  be 
found  to  arise  from  cases  where  he  has  the 
rights  of  bailee  or  some  other  rights  ;  not  the 
mere  powers  of  a  naked  agent.  Paley, Ag.. by 
*Lloyd,  ch.  4;  Id.,  ch.  5;White  v.Benneli,[*74: 

1  Mo.,    102,    104,    105.     The    learned    judge 
charged  according  to  this  principle;  and  he  was 
clearly  right.     None  of  the  quotations  so  lav- 
ishly made  on  the  argument  from  Judge  Story's 
treatise  on  agency,  will  be  found  to  impugn  it 
in  the  least.    See,  Pitts  v.  Mower,  6  Shepl.,  361; 
Estate  of  Merrick,  2  Ashm. ,  485  ;   Parker  v. 
Donaldson,  2  Watts  &  S.,  9  ;  Harp  v.  Osqood. 

2  Hill,  216. 

New  trial  denied. 

Undisclosed  principal— Respective  liability  of  prin- 
cipal and  agent.  Explained— 4  Duer.,  85. 

Cited  in— 84  N.  Y.,  130  ;  1  Hun,  280;  7  Hun,  549 ;  35 
Barb.,  442 ;  3  T.  &  C..  676  :  56  How.  Pr..  482 ;  2  Bos., 
479 :  1  Hilt.,  139 ;  6  How.  U.  S.,  381 ;  12  Minn.,  416  ;  17 
Minn.,  259 ;  40  Am.  Kep.,  777 ;  53  Wis.,  298. 

Undisclosed  principal— Action  by,  in  own  name. 
Cited  in— 16  Hun,  348  ;  12  Minn..  416;  51  Am.  Dec., 
187 ;  19  N.  H.,  342. 

Foreign  principal— Presumption  of  exclusive  credit 
given  to.  Explained— 1  E.  D.  S.,  379. 

Cited  in-23  How.  U.  S.,  65  (64  U.  S.,  Book  XVI., 
Law.  ed.);  23  Ind.,  65. 

Algo  cited  in— 53  N.  Y.,  393 ;  26  How.  Pr.,  523 ;  7  W. 
Dig.,  442. 


WINANTS  9.  SHERMAN. 

Evidence — Books  of  Account. 

Books  of  account  were  proposed  to  be  introduced 
as  evidence  for  a  specified  purpose,  with  the  express 
qualification  that  the  adverse  party  should  be  pro- 
hibited from  using  them  to  prove  other  matters 
which  they  were  equally  competent  to  establish ; 
held,  not  receivable  under  these  restrictions.  but,if 
introduced,  they  must  come  in  as  evidence  gener- 
ally. 

Citation— 2  Hill.  105. 

ERROR  to  the  N.  Y.  C.  P.  Sherman  sued 
Winants  in  the  court  below  for  services 
performed.  The  cause  was  referred,  and  a  re- 
port made  in  favor  of  the  plaintiff.  Judgment 
having  been  entered  upon  the  report,  the  de- 
fendant below  sued  out  a  writ  of  error.  The  case 
is  sufficiently  stated  in  the  opinion  of  the  court. 

Mr.  M.  T.  Reynolds,  for  plaintiff  in  error. 

Mr.  J.  Holmes,  for  defendant  in  error. 

By  the  Court,  Cowen,  J.  The  only  point 
made  for  a  reversal  is,  that  the  defendant  be- 
low offered  his  books  of  account  in  evidence  in 
order  to  establish  certain  matters  which  he 
mentioned,  under  the  qualification  that  they 
should  not  be  received  to  prove  other  matters, 
to  show  which,  for  aught  that  appears,  they 
were  equally  competent.  The  referees  decided, 
in  effect,*that  they  could  not  be  received  [*75 
under  such  a  qualification,  but  must  go  for 
what  they  were  worth  as  evidence  generally. 
This  was  right,  and  the  judgment  must  be  af- 
firmed. Kelly  v.Dutch  Ch.of'Sclien.,  2Hill,105. 

Judgment  affirmed. 

Explained— 6  Duer,  131. 
Cited  in— 24  Barb.,  635. 
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BAUM  T.  TARPENNY. 


'  Verdict  in  Justice  Court—  When  C.  P.  will  not 

Interfere—  Certiorari— Practice— Presumption 

of  Regularity. 

Wherea  Jury  in  a  justice'scourthavepassedupon 
a  question  of  fact.  In  respect  to  which  there  was 
evidence  on  both  sides,  the  C.  P.,  on  certiorate,  have 
no  right  to  interfere  with  the  Judgment,tbough  they 
think  the  Jury  came  to  a  wrong  conclusion. 

Though  a  justice  ought  not  to  receive  the  verdict 
of  a  jury  until  after  calling  the  plaintiff;  yet,  should 
he  do  so,  it  seems  questionable  whether  the  defend- 
ant could  allege  this  for  error. 

In  reviewing  the  judgment  of  a  Justice,  on  certfo- 
rari,  where  It  is  shown  that  he  had  jurisdiction  of 
the  parties  and  subject-matter,  it  will  be  intended 
that  his  proceedings  were  regular  unless  the  con- 
trary appear. 

Accordingly,  the  return  of  a  justice  being  silent  as 
to  whether  the  plaintiff  was  called  or  present  when 
the  verdict  of  the  jury  was  rendered;  held.no  ground 
for  reversing  his  judgment. 

Where  the  return  is  silent  as  to  the  matter  relied 
on  for  error,  the  course  of  the  party  seeking  to  re- 
verse the  judgment  is  to  procure  an  amended  re- 
turn. 

Citations— 18  Wend.,  141 ;  2  R.  8.,  244,  sec.  110 ;  21 
Wend..  305. 

ERROR  to  the  Onondaga  C.  P.  Baum  sued 
Tarpenny  before  a  justice  in  trespass  for 
taking  and  carrying  away  a  quantity  of  cord 
wood.  The  jury,  on  issue  joined,  found  a  ver- 
dict for  the  plaintiff  for  $1.88,  on  which  the 
justice  rendered  judgment.  The  C.  P.,  on  cer- 
tiorari  brought  by  the  defendant,  reversed  the 
judgment  on  the  ground:  1.  That  the  evidence 
did  not  justify  the  verdict  of  the  jury;  and  2. 
That  it  did  not  appear  from  the  return  of  the 
justice  that  the  plaintiff  was  either  called  or 
present  when  the  verdict  was  received.  The 
plaintiff  sued  out  a  writ  of  error. 

Messrs.  Noxon,  Leavenworth  and  Corn- 
stock,  for  plaintiff  in  error. 

Mr.  A.  C.  Griswold,  for  defendant  in 
error. 

76*]  *By  the  Court,  Bronson,  J.  There 
was  evidence  on  both  sides.  It  was  plainly  a 
case  for  the  jury,  and  the  judgment  should  not 
have  been  reversed  on  the  ground  that  the  C. 
P.  differed  with  the  jury  upon  the  question  of 
fact.  Noyesv.  Hewitt,  18  Wend.,  141. 

The  justice  should  not  receive  the  verdict, 
on  a  trial  by  jury,  until  after  the  plaintiff  has 
been  called  and  has  appeared.  2  R.  S.,  244, 
sec.  110.  But  if  he  should  do  so,  it  is  very 
questionable  whether  the  defendant  could  al- 
lege that  fact  for  error.  It  is  not  necessary, 
however,  to  decide  that  question.  There  is 
nothing  here  but  a  mere  omission  of  the  justice 
to  state  in  bis  return  whether  the  plaintiff  was 
called  or  present  when  the  verdict  was  received. 
When  the  justice  has  jurisdiction  of  the  par- 
ties and  the  subject-matter,  we  will  intend  that 
the  proceedings  were  regular  until  the  contrary 
appears.  See,  Oakley  v.  Van  Horn,  21  Wend., 
305.  The  contrary  doctrine  would  lead  to  mis- 
chievous consequences.  The  probability  is, 
that  the  plaintiff  in  this  case  was  both  called 
and  present  when  the  verdict  was  received ;  and 
no  question  upon  that  subject  being  made  in  the 
affidavit  which  accompanied  the  certiorari,  the 
justice  said  nothing  about  it  in  his  return.  But 
if  this  conjecture  is  not  well  founded,  and  the 
plaintiff  was  not  called,  the  defendant  should 
have  procured  an  amended  return,  showing  af- 
firmatively that  the  proceedings  were  irregular. 
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The  judgment  of  the  C.  P.  must  be  reversed, 
and  that  of  the  justice  affirmed. 
Ordered  accordingly. 

Cited  in-8  Denio,  78 :  4  Denio.  183 :  4  N.  Y.,  249;  28 
N.  Y.,  297 ;  4  Barb..  487 ;  6  Barb..  582.  610 ;  18  Harb.. 
350  :  22  Barb.,  136, 149 ;  42  Barb.,  575  ;  2  T.  &  C..  899  ;  7 
How.  Pr..  67 ;  31  How.  Pr.,  374 ;  4  Leg.  Obe.,  107. 


•SALISBURY  ET  AL. 

B. 

VAN  HOESEN,  Survivor,  etc. 
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Accounting   by    Guardian— Statute — Practice. 

A  bond  given  on  the  appointment  of  a  guardian 
to  sell  the  real  estate  of  an  infant,  under  the  Act  of 
1815,  Sess.  L.  of  1815,  p.  103,  sec.  2,  cannot  be  prose- 
cuted until  proceedings  for  an  account  have  been 
had  against  the  guardian,  in  chancery. 

Where  the  guardian  is  dead,  no  account  having 
been  rendered  by  him,  nor  the  proceeds  of  the  land 
invested  under  the  direction  of  the  Chancellor,  his 
personal  representatives  should  be  required  to  ac- 
count before  the  suit  is  instituted. 

If  there  be  a  difficulty  in  pursuing  that  course, 
the  plaintiff  must  make  out  a  special  case  showing 
the  necessity  of  a  suit  on  the  bond ;  for  until  this  is 
done,  a  court  of  law  ought  not  to  undertake  the  ad- 
justment of  a  trust  of  this  description. 

Citation— 19  Johns.,'304 :  1  R.  L.,  464,  sec.  30 :  Laws, 
1815.  p.  103,  sees.  2, 4 ;  5  Paige.  92. 

DEBT  on  bond,  dated  April  5,  1826,  in  the 
penal  sum  of  $1,800,  with  a  condition  that 
John  Salisbury  should  justly  and  faithfully 
perform  the  trust  reposed  in  him  as  guardian 
of  certain  infants  (therein  mentioned)  under 
the  Act  in  addition  to  the  Act  Concerning  In- 
fants, passed  March  24,  1815,  Stat.  1815,  p. 
103,  and  should  observe  such  orders  as  the 
judge  of  the  Third  Circuit  should  make  in  the 
premises,  in  relation  to  the  trust.  Breach,  that 
John  Salisbury  did  not  justly  and  faithfully 
perform  the  trust — that  he  neglected  and  re 
fused  to  pay  over  to  the  infants  a  large  sum  of 
money,  to  wit:  the  sum  of  $1,500,  which  he 
had  collected  and  received  out  of  the  estate  of 
the  infants;  whereby  an  action  hath  accrued, 
etc.  The  defendant  craved  oyer  and,  after 
setting  out  the  bond  with  the  condition,  de- 
murred, assigning  for  cause  that  it  did  not  ap 
pear  the  accounts  of  the  guardian  had  been 
settled  by  the  parties,  or  that  any  proceedings 
had  been  had  before  the  Chancellor.  The 
plaintiffs  joined  in  demurrer. 

Messrs.  Adams  and  Watson,  for  defend- 
ant. 

Mr.  P.  M.  Jordan,  for  plaintiffs. 

By  the  Court,  Bronson,  J.  This  case  can- 
not be  distinguished,  in  principle,  from  Stil- 
well  v.  Mitts,  19  Johns.,  804,  where  it  was  held 
*that  an  action  could  not  be  maintained  [*78 
upon  the  bond  of  the  guardian  until  after  the 
accounts  had  been  settled  by  the  parties,  or 
there  had  been  some  proceedings  against  the 
guardian  in  the  Court  of  Chancery.  That  was 
|  the  case  of  a  general  guardian  appointed  by 
i  the  surrogate  under  the  Act  of  1813;  but  the 
j  condition  of  the  bond  and  the  nature  of  the 
trust  were  substantially  the  same  as  they  are 
under  the  Act  of  1815  for  the  sale  of  the  es- 
tates of  infants.  1  R.  L.,  454,  sec.  80;  Stat. 1815, 
p.  108,  sees.  2,  4.  Under  the  Act  of  1815,  the 
bond  is  to  be  conditioned  "  for  the  faithful  and 
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just  performance  of  the  trust  reposed  in  such 
guardian,  and  for  the  observance  of  such  or- 
ders and  directions  as  the  Chancellor  shall 
from  time  to  time  make  in  the  premises,  in  re- 
lation to  such  trust."  But  the  statute  does  not 
stop  here.  It  goes  on:  "which  bond,  if  for- 
feited, may  be  prosecuted  in  any  court  having 
cognizance  of  the  same,  by  the  direction  of  the 
Chancellor."  Sec.  2.  This  shows  the  sense  of 
the  Legislature,  and  makes  the  case  somewhat 
stronger  than  one  arising  under  the  Act  of 
1813,  which  contains  no  such  provision.  I 
think  the  declaration  should  show  that  there 
have  been  proceedings  against  the  guardian  in 
chancery.  I  am  aware  that  a  different  doc- 
trine was  suggested  in  Cuddeback  v.  Kent,  5 
Paige,  92,  but  it  was  not  then  necessary  to  de- 
cide the  question,  and  the  case  of  Stilwell  v. 
Mills  was  evidently  overlooked  by  the  Chan 
cellar. 

As  this  case  has  been  submitted  without  ei- 
ther brief  or  points  on  the  part  of  the  plaint- 
iffs, I  have  charged  myself  with  the  duty  of 
counsel,  for  the  purpose  of  discovering  some 
ground  on  which  the  action, in  its  present  form, 
may  be  maintained.  The  declaration  is  against 
Van  Hoesen.who  was  one  of  the  sureties, as  sur- 
vivor of  the  guardian;  and  it  may  be  that  the 
plaintiffs  expect  to  succeed  on  the  ground  that 
the  guardian  is  dead,  and  so  cannot  be  called 
to  account  in  equity.  But  he  may  have  ac- 
counted in  his  lifetime  or  he  may  have  invest- 
ed the  proceeds  of  the  land  under  the  direction 
of  the  Chancellor.  Sec.  4.  If  neither  of  these 
things  was  done  in  the  lifetime  of  the  guardian, 
79*]  *his  personal  representatives  may  be  re- 
quired to  account.  Or,  if  there  be  a  difficulty 
in  pursuing  that  course,  the  plaintiffs  must 
make  out  a  special  case  showing  the  necessity 
of  a  suit  on  the  bond.  Until  that  is  done,  a 
court  of  law  ought  not  to  undertake  the  adjust- 
ment of  a  trust  of  this  description, which  prop- 
erly belongs  to  a  court  of  equity. 

Judgment  for  the  defendant. 

Distinguished-19  Barb.,  35. 
Criticised— 21  Hun,  317. 
Explained— 57  N.  Y.,  297. 

Cited  in-85  N.  Y.,  576 ;  3  Lane.,  287 ;  58  How.  Pr., 
247. 


ORSER  ET  AL.  v.  HOAG. 

Alienage — Effect  of,  as  to  Real  Estate — Descent 
— Aliens,  not  Deemed  Heirs — Treaties  of  1783 
and  1794  Affected  only  Then  Existing  Titles. 

A  person  born  in  this  country,  but  who  left  it  in 
July,  1783,  and  never  returned,  is  an  alien,  and  in- 
capable of  taking  lands  by  descent. 

The  right  to  inherit  depends  upon  the  existing 
state  of  allegiance  at  the  time  of  the  descent  cast. 

Where  a  person  dies,  leaving  issue,  some  of  whom 
are  aliens,  and  others  citizens,  the  former  are  not 
deemed  his  heirs  in  law ;  but  the  estate  descends  to 
the  latter  in  the  same  manner  as  if  there  were  no 
other  issue  in  existence. 

The  Treaties  of  1783  and  1794  between  the  TL  8.  and 
Great  Britain,  only  provide  for  then  existing  titles ; 
and,  consequently,  no  claim  to  lands  can  be  estab- 


NOTE.— Alienage— Rights  of  aliens,toreal  property. 
See,  Jackson  v.  Beach,  1  Johns.  Cas.,  399,  note ;  Jack- 
son v.  Lunn,  3  Johns.  Cos.,  109,  note ;  Kelly  v.  Har- 
rison. 2  Johns.  Cas.,  29,  note;  Mick  v.  Mick,  10  Wend., 
379,  note. 
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lished  in  virtue  of  either,  where  the  claimant  is  un- 
able to  show  a  title  in  himself  or  his  ancestor  at  the 
time  the  Treaty  was  made. 

O.,  a  native  of  the  Colony  of  N.  Y.,  resided  and 
owned  land  in  this  State  after  the  Declaration  of 
Independence.  In  July,  1783,  he,  with  his  family, 
except  J.,  his  eldest  son,  left  for  Nova  Scotia.  O. 
died  on  the  passage,  but  his  family  proceeded  t& 
Nova  Scotia  where  they  settled,  and  ever  after- 
wards resided  in  the  British  Provinces.  J.  remained 
in  this  State,  in  the  occupation  of  the  land  until 
about  1838,  when  he  died,  leaving  several  children. 
Held,  that  all  of  O.'s  children,  except  J.,were  aliens* 
incapable  of  taking  by  descent,  and  that,  as  against 
them,  the  land  belonged  to  the  children  of  J. 

The  case  of  Jackson  v.  Lunn,  3  Johns.  Cas.,  109,  in 
part  overruled. 

Citations— 20  Johns.,  313 ;  3  Pet.,  99,  121,  190 :  Z 
Johns.  Cos.,  29 ;  3  Johns.  Cas.,  109 ;  4  Cr.,  321 :  7  Cr., 
603 :  4  Wh.,  453,  510 ;  7  Id.,  535 ;  3  Binn.,  75 ;  7  Wend.» 
333 ;  10  Wend.,  9 ;  1  Wh.,  300. 

TTMECTMENT,  tried  at  the  Westchester  Cir- 
-CJ  cuit,  in  November,  1840,  before  Ruggles, 
C.  Judge.  The  suit  was  brought  by  Joseph 
Orser  and  twenty  three  others,  to  recover  pos- 
session of  a  farm  in  Westchester  Co. ,  contain- 
ing about  100  acres  of  land.  The  case,  as  it 
appeared  on  the  trial,  was  this:  Joseph  Orser, 
Sr.,who,  at  the  commencement  of  the  Revolu- 
tionary *War,  was  a  native  of  the  Col-  [*8O 
ony  of  N.  Y.,  of  full  age,  owned  the  farm  in 
question  in  1782;  and  lived  on  another  farm  in 
the  same  county.  He  was  a  tory.  and  his  house 
and  barn  having  been  burned  during  the  Rev- 
olution, he  immediately  joined  the  British  at 
the  City  of  N.  Y.,  they  at  the  time  being  in 
possession  of  that  city,  taking  with  him  all  his- 
family  except  his  son  John.  Before  the  Rev- 
olution John  resided  on  the  farm  in  question, 
and  had  built  a  log  house  on  it.  He  remained 
in  this  country  and  continued  to  occupy  the 
farm  till  the  time  of  his  death,  which  occurred 
about  two  years  before  the  trial.  Joseph  Orser, 
Sr.,  left  N.  Y.  for  Nova  Scotia  in  July,  1783, 
with  his  family,  except  John,  and  died  on  the 
passage.  The  family  settled  in  Nova  Scotia, 
and  have  remained  in  the  British  Provinces 
ever  since.  John  Orser  had  five  children,  of 
whom  Joseph,  one  of  the  plaintiffs  was  the 
eldest.  The  other  plaintiffs  are  the  children 
and  descendants  of  Joseph  Orser,  Sr.,  and 
neither  of  them  have  resided  in  the  U.  S. 
since  July,  1783.  The  defendant  claimed  un- 
der a  title  derived  from  the  four  younger  chil- 
dren of  John  Orser.  After  these  facts  had 
been  proved,  the  defendant's  counsel  insisted 
that  all  the  plaintiffs,  except  Joseph  Orser. 
were  aliens  and,  therefore,  acquired  no  title  to 
the  premises  by  descent.  The  circuit  judge  so 
charged,  and  directed  the  jury  to  find  a  ver- 
dict in  favor  of  Joseph,  one  of  the  plaintiffs, 
for  a  fifth  of  the  farm  in  question,  and  in  fa- 
vor of  the  defendant  against  the  other  plaint- 
iffs. A  verdict  was  rendered  accordingly,  and 
the  plaintiffs  now  moved  for  a  new  trial  upon 
a  case. 

Mr.  M.  T.  Reynolds,  for  plaintiffs. 

Messrs.  J.  W.  Tompkins  and  S.  Ste- 
vens, for  defendant. 

By  the  Court,  Nelson,  Ch.  J.  Joseph  Or- 
ser, Sr.,  and  his  family,  who  joined  the  Brit- 
ish forces  in  1782,  and  never  afterwards  re- 
turned to  reside  in  this  country — thus  electing 
to  continue  their  allegiance  to  the  British  Gov- 
ernment after  the  *severance  by  the  Dec-  [*  81 
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laration  of  Independence— are  to  be  regarded 
as  aliens,  according  to  the  settled  doctrine  of 
this  country;  Jackson  v.  White,  20  Johns.,  318; 
Inglis  v.  Sailor's  Snug  Harbor,  8  Pet.,  99;  and 
the  question  in  the  case  is,  whether  the  plaint- 
iffs, as  such  aliens,  can  make  title  to  the  prem- 
ises in  dispute.  It  is  admitted  that  Joseph,  the 
son  of  John,  who  adhered  to  the  country,  is 
entitled  to  recover  the  one  fifth. 

It  was  decided  in  Kelly  v.  Harrison.  2  Johns. 
('as..  29,  and  in  Jackson  v.  Lunn,  8  Id.,  109, 
that  the  division  of  an  empire  worked  no  for- 
feiture of  previously  vested  rights  of  property; 
and,  consequently,  that  the  titles  of  British 
subjects  to  lands  in  the  U.  S.,  acquired  prior 
to  the  Revolution,  remained  unimpaired.  The 
principle  was  directly  applied  in  both  these 
cases;  thus  enabling  aliens  to  hold  lands  in  this 
State,  after  the  separation,  in  all  cases  where 
the  title  had  been  acquired  before  that  period. 
In  the  case  of  Jackson  v.  Lunn,  the  doctrine 
was  carried  still  further;  for  Mrs.  Gage,  the 
wife  of  Gen.  Gage,  was  allowed  to  recover 
upon  the  strength  of  a  title  by  descent  that  ac- 
crued on  the  death  of  her  mother  in  the  au- 
tumn of  1776 — after  the  dismemberment,  and 
when  this  country  had  thrown  off  her  alle- 
giance and  established  an  independent  govern- 
ment— both  mother  and  daughter  being  at  the 
time  non-resident  British  subjects.  This  result 
was  supposed  to  follow, as  a  legal  consequence, 
from  the  admitted  general  principle  that  pre- 
served unimpaired  the  right  and  title  of  the 
mother;  for  if,  as  was  said,  the  issue  then 
alive,  and  born  and  living  in  England,  were, 
by  the  Revolution,  rendered  incapable  of  tak- 
ing the  land  by  inheritance,  the  Revolution 
did,  in  fact,  impair  one  of  the  most  valuable 
ingredients  of  the  title.  It  destroyed  her  then 
existing  inheritable  blood,  and  imposed  on  her 
the  necessity  of  selling  the  land  to  an  Ameri- 
can citizen,  in  order  to  save  it  from  escheating 
at  her  death.  The  case  was  deemed,  therefore, 
to  constitute  an  exception  to  the  general  rule 
that  aliens  cannot  take  by  operation  of  law. 

The  principle  upon  which  Mrs.  Gage  was 
82*]permitted  to  recover  *in  Jackson  v.  Lunn, 
would,  undoubtedly,  embrace  the  alien  cbil 
dren  and  descendants  of  Joseph  Orser,  Sr. 
They  stand  precisely  in  her  position.  The  title 
of  the  ancestor  to  the  premises  in  question  was 
acquired  before  the  Revolution.  He  continued 
to  adhere  to  the  mother  country,  and  died  an 
alien  in  1783.  If  Mrs.  Gage  had  capacity  to 
take  on  the  death  of  her  mother  in  the  autumn 
of  1776.  the  children  of  Joseph  Orser,  Sr.,  also 
had,  at  the  period  of  his  death  in  1783.  But 
the  further  and  more  full  discussion  of  this 
doctrine  in  the  courts  of  the  U.  S.  and  else- 
where, as  to  the  operation  and  effect  of  the 
Revolution  upon  the  rights  and  condition,  per 
sonal  and  political,  of  the  citizens  and  subjects 
of  the  respective  countries  at  the  period  of 
dismemberment,  has  resulted  in  showing  con- 
clusively that  the  alien  heir  cannot  inherit,  as 
the  common  law  disability  applies  in  all  its 
force.  And,  accordingly,  the  distinction  upon 
which  the  exception  to  the  general  rule  was 
sought  to  be  sustained  in  Jackson  v.  Lunn  has 
been  repeatedly  repudiated  as  unfounded  in 
law  or  reason. 

In  the  case  of  Dawson  v.  Godfrey,  4  Cr.,821, 
it  was  directly  held,  that  a  subject  of  Great 
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Britain,  born  before  the  Revolution,  could  not 
inherit  lands  in  the  State  of  Maryland,  where 
the  common  law,  as  in  this  Slate,  prevailed  ; 
that,  according  to  the  invariable  doctrine  of 
that  law,  the  right  to  inherit  depends  upon  the 
existing  state  of  allegiance  at  the  time  of  de- 
scent cast;  and  not  upon  a  community  of  alle- 
giance ai  the  time  of  the  birth;  and  that  the 
ante  nati  of  Great  Britain  formed  no  exception 
to  the  general  rule.  And  in  the  case  of  Inglis 
v.  Sailor's  Snug  Harbor,  8  Pet.,  121,  it  was  de- 
clared to  be  the  settled  law  of  the  country, 
that  a  person  born  here,  who  left  the  country 
before  the  Declaration  of  Independence,  and 
never  returned,  became  thereby  an  alien,  and 
incapable  of  subsequently  taking  lands  by  de- 
scent. See,  also,  Fairfax  v.  Hunter,  7  Cr.,603; 
Orrv.  Hodgson,  4  Wh.,  453;  Blight  v.  Roches- 
ter, 7  Id.,  535;  Jackson  v.  Burns,  "3  I  Jinn.,  75. 
The  same  doctrine  is  equally  applicable,  where 
the  person  born  here  adhered  *to  the  [*83 
old  government,  and  left  the  country  after  the 
Declaration  of  Independence.  "Prima  facie," 
says  Mr.  J.  Thompson,  in  Inglis  v.  Sailor's 
Snug  Harbor,  8  Pet.,  121,  "and  as  a  general 
rule,  the  character  in  which  the  American  ante 
nati&re  to  be  considered,  will  depend  upon  and 
be  determined  by  the  situation  of  the  party 
and  the  election  made  at  the  date  of  the  Dec- 
laration of  Independence,  according  to  our 
rule;  or  the  Treaty  of  Peace,  according  to  the 
British  rule.  But  this  general  rule  must  nec- 
essarily be  controlled  by  special  circumstances 
attending  particular  cases,  and  if  the  right  of 
election  is  at  all  admitted,  it  must  be  deter- 
mined, in  most  cases,  by  what  took  place  dur- 
ing the  struggle,  and  between  the  Declaration 
of  Independence  and  the  Treaty  of  Peace. " 
After  examining  the  doctrine  of  the  English 
courts,  which  hold  that  the  American  ante  nati 
did  not  lose  their  character  of  British  subjects 
unless  they  remained  after  the  Treaty  of  Peace, 
he  adds:  "Our  doctrine  is,  that  by  withdraw- 
ing from  this  country,  and  adhering  to  the 
British  Government,  they  lost,  or,  perhaps 
more  properly  speaking,  never  acquired  the 
character  of  American  citizens."  It  was  ac- 
cordingly one  of  the  propositions  decided  in 
that  case,  that  if  the  Grand  Assize  should  find 
that  Charles  Inglis,  the  father  (a  resident  of 
the  City  of  N.  Y.,  at  the  Declaration  of  Inde- 
pendence), and  his  son,  John,  the  demandant, 
did,  in  point  of  fact,  elect  to  become  and  con- 
tinue British  subjects,  and  not  American  citi- 
zens, the  demandant  was  an  alien,  and  disa- 
bled from  taking  real  estate  by  inheritance. 
Id.,  p.  190.  The  case  of  Orrv.  Hodgson,  4  Wh., 
453,  is  perhaps  more  directly  to  the  purpose  in 
several  points  of  view.  Mrs.  Paradise  was 
seised  of  a  moiety  of  an  estate  in  Virginia  on 
the  death  of  her  father  in  1767,  with  whom  she 
was  residing  at  the  time  in  England.  She  was 
married  to  a  British  subject  in  1769.  by  whom 
she  had  a  daughter,  Lucy,  born  in  England  in 
1770,  and  who  afterwards  married  a  Venetian 
subject.  Lucy  died  in  Venice,  leaving  two 
sons.  Mrs.  P.'s  husband  died  in  England  in 
1796.  In  1805  she  returned  to  Virginia,  and 
died  in  possession  of  the  premises  in  1814, 
•leaving  no  issue  but  the  two  grandsons  [*84 
in  Venice.  The  defendants,  two  nieces  of 
Mrs.  P.,  would  have  been  heirs  at  law,  if  no 
such  issue  had  been  living.  It  was  argued  in 
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this  case,  that  though  Mrs.  P.  was  born  in 
Virginia,  yet  having  removed  with  her  father 
to  England  before  the  Revolution,  and  re 
mained  there  until  long  after,  she  must  be  re- 
garded as  having  elected  to  remain  a  British 
subject;  and,  if  an  alien,  then  the  estate  held 
by  lier  could  not  pass  by  descent,  but,  for  de- 
fect of  inheritable  blood,  must  escheat  to  the 
government.  This  view  of  the  case  was  ad 
milted,  had  it  stood  upon  the  doctrine  of  the 
common  law;  but  it  was  held,  that  the  6th  ar- 
ticle of  the  Treaty  of  Peace  of  1783,  between 
the  U.  S.  and  Great  Britain,  completely  pro- 
tected the  estate  from  escheat  and  and  enabled 
Mrs.  P.  to  transmit  the  same  by  descent.  The 
case  was  also  regarded  as  coming  within 
the  protection  of  the  9th  article  of  the  Treaty 
of  1794,  by  the  express  terms  of  which  the  es- 
tate might  lawfully  pass  to  the  hetrs.  It  was 
further  held,  that  the  Treaty  of  1794  did  not 
include  any  other  persons  than  such  as  were 
British  subjects  or  American  citizens;  that, 
therefore,  it  did  not  embrace  the  two  grand- 
children, who  were  aliens  to  both  governments; 
and  consequently,  upon  general  principles  of 
law  governing  the  inheritance  of  real  property, 
the  estate  in  question  passed  to  the  next  of 
kin,  the  two  nieces.  For,  where  a  person 
dies,  leaving  issue  who  are  aliens,  the  latter 
are  not  deemed  his  heirs  in  law.  They  have 
no  inheritable  blood,  and  the  estate  descends 
to  the  next  of  kin  who  have  inheritable  blood, 
in  the  same  manner  as  if  no  such  alien  issue 
were  in  existence.  Id. ,  p.  510;  Jackson  v.  Green, 
7  Wend. ,333;  Jackson  v.  Fitz  Simmons,  10 Id.,  9. 

It  being  clear,  then,  that  the  alien  children 
of  Joseph  Orser,  Sr.,  were  incapable,  upon 
common  law  principles,  of  taking  the  premises 
in  question  by  descent  at  the  time  of  his  death, 
by  reason  of  alienage,  the  only  question  re- 
maining is,  whether  the  plaintiffs  have  brought 
their  case  within  the  protection  of  the  definitive 
Treaty  of  Peace  of  1783,  or  the  subsequent 
Treaty  of  1794. 

85*]  *It  has  been  frequently  decided  that 
these  Treaties  only  provide  for  titles  existing  at 
the  time  they  were  entered  into  between  the 
two  governments, and  not  for  titles  subsequent- 
ly acquired.  The  parties  claiming  lands  un- 
der either  of  them  must  show  title  in  them- 
selves or  their  ancestors  at  the  very  time  the 
trealy  was  made.  Harden  v.  Fisher,  1  Wh., 
300;  Orr  v.  Hodgson,  4  Id.,  453;  Blight  v.  Roch- 
ester, 7  Id.,  535.  They  were  designed  to  oper- 
ale  upon  then  existing  rights,  but  do  not  give 
title.  In  this  case,  John  Orser,' Sr.,  the  ances- 
tor, died  in  the  summer  of  1783,  at  which  time 
the  estate  must  have  descended,  if  at  all,  to 
the  alien  children,  and  the  definitive  Treaty 
was  not  signed  till  September  following.  The 
ancestor  being  thus  an  alien  at  the  time  of  his 
death,  and  no  treaty  having  intervened  to  save 
the  estate,  the  inheritance  was  regulated  by 
the  rules  of  the  common  law,  which,  we  have 
seen,  cast  it  upon  the  heir  capable  of  taking 
the  same,  as  if  there  had  been  no  other  issue 
in  existence.  Consequently,  John,  who  re- 
mained and  adhered  to  this  country  through 
the  Revolution,  took  the  whole  estate,  and  on 
his  death  it  descended  to  his  children. 

New  trial  denied. 

Cited  in— 5  Denio,  549 : 13  N.  Y..  539 ;  28  N.  Y.,  40 ; 
80  N.  Y.,  179 ;  26  Barb.,  399:  32  Barb.,  266. 
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FLEMING  ET  ux.  v.  GRISWOLD. 

Adverse  Possession. 

Under  the  Revised  Statutes,  as  formerly,  if  an  ad- 
verse possession  commence  in  the  lifetime  of  the 
ancestor,  it  will  continue  to  run  against  the  heir, 
notwithstanding:  any  existing:  disability  on  the  part 
of  the  latter  when  the  right  accrues  to  him  or  her. 

"FJECTMENT,  tried  at  the  Tompkins  Cir- 
JCJ  cuit,  in  September,  1841,  before  Monell, 
0.  Judge.  The  plaintiffs  claimed  the  premises 
in  question  in  right  of  Mrs.  Fleming,  one  of 
the  plaintiffs,  who  was  heir  of  Peter  Tallman. 
At  the  trial  the  following  *facts  ap-  [*86 
peared:  Tallman  acquired  a  valid  title  to  the 
premises  January  27,  1795.  In  1805  Edward 
Griswold  held  the  premises  adversely  to  Tall- 
man, under  a  warranty  deed  from  one  Earll; 
and  in  1811,  the  former,  being  still  in  posses- 
sion, conveyed  to  Abraham  Griswold,  the  de- 
fendant, who  thereupon  entered  and  continued 
to  hold  the  premises  till  the  commencement  of 
this  suit,  in  1840.  Tallman  died  in  1815;  Mrs. 
Fleming,  his  daughter,  having  married  the 
other  plaintiff,  J.  B.  Fleming,  in  1807,  while 
she  was  under  the  age  of  21  years. 

The  circuit  judge  charged  the  jury  that,  the 
defendant  having  shown  in  himself  and  the 
one  under  whom  he  claimed  an  adverse  pos- 
session for  more  than  twenty-five  years,  he 
was  entitled  to  a  verdict,  notwithstanding  Mrs. 
Fleming's  disabilities  by  reason  of  infancy  and 
coverture.  The  plaintiffs  excepted,  and  a  ver- 
dict having  been  rendered  against  them,  they 
now  moved  for  a  new  trial  on  a  bill  of  excep- 
tions. 

Mr.  S.  Sherwood,  for  the  plaintiffs,  said  he 
found  the  opinion  of  the  bar  much  against  him 
on  the  question  raised  by  the  bill  of  exceptions, 
and  some  cases  looked  that  way;  but  he  thought 
the  latter  distinguishable  from  the  present.  He 
should  contend,  if  the  court  deemed  the  case 
open  for  discussion,  that  inasmuch  as  at  the 
time  Mrs.  Fleming's  right  of  entry  accrued  she 
was  under  disability;  the  Statute  2  R.  S., 
293,  did  not  run  against  her.  Id.,  295,  sec. 
16.  But, 

The  Court  were  clear  that  the  opposite 
doctrine  must  prevail;  and  they  did  not  think 
their  opinion  could  be  changed  by  discussion, 
or  any  reflection  they  might  bestow  on  the 
question.  They  considered  the  rule  entirely 
settled,  that  where  the  statute  has  begun  to 
run  against  the  ancestor  or  other  person  under 
whom  the  plaintiff  claims,  it  continues  to  run 
against  the  plaintiff,  notwithstanding  any  disa- 
bility when  *the  right  accrues  to  thelat-[*87 
ter.  The  Revised  Statutes  have  not  changed 
the  law  on  this  subject. 


NOTE. — Adverse  possession. 
Death  of  ancestor  does  not  affect,  in  favor  of  pet 
under  disability,  when  it  has  commenced.     In 


ersons 
con- 
nection with  the  above  case  of  Fleming1  v.  Griswold, 
see  Jackson  v.  Moore,  13  Johns.,  513 ;  Jackson  v. 
Robins,  15  Johns.,  169 ;  Becker  v.  Van  Valkenburgh, 
29  Barb.,  324 ;  Allis  v.  Moore,  2  Allen,  306;  Currier  v. 
Gale,  3  Allen,  328 ;  3  Washb.  Real  Prop.,  166.  But,  see, 
Everett  v.  Whitefield,  27  Ga.,  159. 

See,  generally,  as  to  adverse  possession,  Clapp  v. 
Bromagham,  9  Cow.,  530,  note,  and  notes  cited;  Simp- 
son v.  Downing,  23  Wend.,  316,  note ;  Whitney  v. 
Wright,  15  Wend.,  171,  note. 
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New  trial  denied,  (a) 

Cited  in-29  Barb..  325;  2  Sawy.,  518 ;  99  U.  8.,  168 ; 
89  Wis.,  466. 

(a)  See,  Till.  Ballantine,  Lim.,  p.  59.  et  ->•/  •  and  the 
English  and  American  cases  there  stated  in  the  text, 
and  notes.  See,  also.  Till.  Adams.  EJ.,  p.  59,  and  notes 
2. 3 ;  Id.,  p.  60.  n.  1.  In  the  latter  work,  at  p.  46,  et 
scq.,  will  be  found  a  valuable  summary  of  various 
statutory  enactments  of  the  different  States  of  the 
Union,  in  regard  to  the  limitation  of  rights  of  entry, 
etc. 


BRIGGS  ET  AL.  «.  BROWN  ET  AL. 

Trover — Special  Pleas. 

No  special  pleas  are  allowable  In  trover,  except 
those  which  admit  that  the  plaintiff  once  had  a  good 
cause  of  action— as  a  release.accord  and  satisfaction, 
former  recovery,  bankrupt  discharge,  etc. 

Accordingly,  a  plea  alleging  property  in  the 
plaintiff  and  that  the  goods  were  taken  as  a  distress 
for  rent,  is  bad,  as  denying  a  wrongful  conversion 
and,  therefore,  amounting  to  the  general  issue. 

TiEMURRER  to  plea.  The  declaration  was 
jJ  in  trover,  and  the  defendants  pleaded  that 
.the  goods  were  the  property  of  the  plaintiff, 
andTbeing  on  premises  demised  by  the  former, 
were  there  seized  as  a  distress  for  rent.  The 
plaintiffs  demurred,  assigning  for  cause  that 
the  plea  amounted  to  the  general  issue.  Joinder. 

.'//•   E.  Norton,  for  plaintiffs. 

Mr.  G.  P.  Barker,  Atty-Gen.,  for  defend- 
ants. 

Per  Curiam.  The  plea  denies  a  wrongful 
conversion  of  the  goods,  and  is,  therefore, 
open  to  the  objection  pointed  out  by  the  de- 
murrer, viz. :  that  it  amounts  to  the  general  is- 
sue. There  are  conflicting  decisions  in  the 
books  on  the  question  what  special  pleas  are 
allowable  in  trover.  We  think  none  should  be 
allowed  except  such  as  admit  that  the  plaintiff 
once  had  a  good  cause  of  action,  as  a  release, 
accord  and  satisfaction,  former  recovery,  bank- 
88*]  rupt  *discharge,  and  the  like.  This  plea 
denies  that  the  plaintiff  ever  had  a  good  cause 
of  action 

Judgment  for  the  plaintiff,  (a) 
Cited  in— 6  Hill,  126. 

(o)  See,  Hurst  v.  Cook.  19  Wend.,  463-470,  and  cases 
cited. 


JESSEL 

r. 

THE     WILLIAMSBURGH     INSURANCE 
COMPANY. 

Parties — Assignee  of  Personal  Contract  Cannot 
Sue  in  His  Own  Name — Insurance  Policy. 

The  assignee  of  a  personal  contract  cannot  sue 
for  a  breach  of  it  in  his  own  name,  even  though  the 
assignment  was  made  with  the  consent  of  the  de- 
fendant ;  but  to  give  such  right  there  must  be  an 
express  promise  by  the  latter  to  be  responsible  to 
the  assignee. 

Accordingly,  where  a  fire  policy  was  assigned  by 
the  insured,  and  afterward  a  loss  happened ;  held, 
that  though  the  transfer  was  made  with  the  consent 
of  the  underwriters  pursuant  to  a  provision  con- 
tained in  the  policy,  the  assignee  could  not  recover 
for  the  loss  in  his  own  name. 

Citations— 4  Cow.,  13 ;  1  Chit.  PI.,  9, 10 ;  8  T.  R.,  595: 
3N.  H.,  82;  4N.  H.,69;  10  Mass.,  316;  12  Mass.,  281 ; 
14  Mass.,  107,  108 ;  9  Wend.,  317:  5  Wend.,  200,  202; 
Chit.  Cont.,  614,  n.  1,  5th  Am.  ed. 

ERROR  to  the  Superior  Court  of  the  City  of 
N.  Y.     Jessel  sued  the  defendants  in  as- 
sumpsit,  on  a  policy  of  insurance  entered  into 
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by  them,  wherein  they  engaged  to  insure  one 
Charles  E.  Sheward  against  loss  by  fire  for 
one  year,  upon  certain  property  in  which  the 
latter  had  an  interest.  The  policy  bore  dale 
July  26,  1888,  and  the  property  was  destroyed 
by  fire  January  24,  1839.  The  following  clause 
was  contained  in  the  policy:  "  The  interest  of 
the  insured  in  this  policy  is  not  assignable  un- 
less by  the  consent  of  this  Corporatioa  (the  de- 
fendants) manifested  in.  writing.  And  in  case 
of  any  transfer  or  termination  of  the  interest 
of  the  insured  either  by  sale  or  otherwise  with- 
out such  consent,  this  policy  shall  f  rom  thence- 
forth be  void  and  of  no  effect."  October  16, 
1838,  the  defendants  gave  their  written  consent 
that  the  policy  might  be  assigned  to  Jessel.  the 
plaintiff;  and  on  the  same  day  Sheward  as 
signed  it  accordingly.  Among  other  objections 
urged  by  the  defendants  against  the  right  of 
recovery  claimed,  they  insisted  that  the  action 
would  not  lie  in  the  *name  of  Jessel,  but  [*8t> 
should  have  been  brought  in  the  name  of  She 
ward,  the  assignor.  The  court  below  sustained 
the  objection  and  nonsuited  the  plaintiff,  who- 
excepted  and,  after  judgment,  sued  out  a  writ 
of  error. 

Mr.  C.  O'Conor.  for  the  plaintiff  in  error, 
insisted  that  the  action  was  maintainable  in 
Jessel's  name.  The  policy  is  a  simple  con- 
tract, capable  of  subsequent  modification  by 
the  consent  of  parties.  It  originally  provided 
in  terms  for  a  change  of  parties.  The  plaint- 
iff, the  defendants  and  Sheward,  consented  to 
the  substitution  of  the  former  as  the  insured, 
in  the  place  of  Sheward  ;  and  Jessel  thereby 
became  invested  with  the  entire  legal  interest 
in  the  contract.  The  sole  reason  for  the  non- 
assignability  of  choses  in  action;  viz.:  the  pre- 
vention of  maintenance,  is  inapplicable  to  a 
case  where  a  new  promisee  is  introduced  by 
consent. 

Mr.  W.  C.  Noyes,  for  the  defendant  in  er- 
ror, was  stopped  by  the  court. 

Per  Curiam.  We  know  of  no  principle 
upon  which  the  assignee  of  a  policy  of  insur- 
ance can  be  allowed  to  sue  upon  it  in  his  own 
name.  The  general  rule  applicable  to  person- 
al contracts  is,  that,  if  assigned,  the  action  for 
a  breach  must  be  brought  in  the  name  of  the 
assignor,  except  where  the  defendant  has  ex- 
pressly promised  the  assignee  to  respond  to- 
him.  Compton  v.  Jones,  4  Cow.,  13  ;  1  Chit- 
PI.,  9,  10;  Innes  v.  Dunlop,  8  T.  R.,  595;  Cur- 
rier v.  Hodffdon,  3  N.  H.,  82;  Wiggin  v.  Dam- 
rett,  4  Id.,  69;  Skinner  v.  Somes,  14  Mass..  107; 
Mowry  v.  Todd,  12  Id.,  281;  Crocker  v.  Whit- 
ney, 10  Id.,  316;  Dubois  v.  Doubleday,  9  Wend.  r 
317  ;  and  see,  Chit.  Cont.,  614,  n.  1,  5th  Am. 
ed.;  in  Granger  v.  Ins.  Co.,  5  Wend.,  200,  202, 
the  point  now  raised  was  discussed,  and,  we 
think,  decided  against  the  present  plaintiff. 
The  argument  that  the  policy  in  question  orig- 
inally contemplated  an  assignment,  would  be 
equally  cogent  *in  all  cases.for  aught  we  f*DO 
see,  of  a  promise  in  form  to  one  and  his  as- 
signs; and  yet  it  is  settled  that  the  latter  words 
do  not  impart  a  negotiable  quality  to  the  prom 
ise  so  as  to  enable  the  assignee  to  sue  upon  it 
in  his  own  name.  Skinner  v.  Somes,  14  MaM., 
107,  108.  The  judgment  below  is  clearly  right 
and  should  not  be  disturbed. 

Judgment  affirmed. 

HILL  3. 
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Limited— 23  Barb.,  144. 

Cited  in— 4  Hill,  190;  3  Denio,  356,  305;  1  N.  Y.,  294 ; 

N.  Y  ,  218 ;  67  N.  Y.,  175 ;  37  How.  Pr.,  138 ;  19  Abb. 
Pr.,  347;  6  Abb.  N.  S..  213 ;  5  Duer,  522;  1  Rob.,  524 ;  1 
Sweeny,  17 ;  1  Leg.  Obs.,  398;  34  111.,  66. 


HAYWOOD  v.  MILLER. 

Landlord  and  Tenant — Contract  for  Labor,  Cre- 
ating Relation  of  Master  and  Servant. 

A  contract  was  entered  into  between  H.,  the  own- 
«r  of  a  farm,  and  one  M.,  by  which  the  latter  agreed 
that  he  and  his  wife  should  work  for  H.  one  year— M. 
to  labor  on  the  farm.and  his  wife  to  perform  the  du- 
ties of  housekeeper.  M.  with  his  wife  accordingly 
moved  into  a  house  on  the  farm.carrying  with  them 
their  household  furniture,  and  entered  upon  the 
performance  of  the  contract.  Subsequently  ^.hav- 
ing become  dissatisfied  with  M's  conduct,  ordered 
him  to  quit  and  leave  the  house,  which  he  declined 
to  do;  whereupon  H.  entered  the  house  and  put  the 
furniture  out  of  it.  Held,  in  trespass  by  M.  against 
H.,  that  the  contract  between  them  did  not  create 
the  relation  of  landlord  and  tenant,  but  only  that 
of  master  and  servant ;  and  that,  consequently,  the 
-action,  if  any,  should  have  been  assumpsit  for  a 
breach  of  the  contract. 

TERROR  to  the  Columbia  C.  P.,  where  Miller 
J-J  sued  Haywood  for  trespass.  On  the  trial 
the  following  facts  were  proved  :  Haywood 
was  a  farmer  owning  two  farms  several  miles 
distant  from  each  other,  one  of  which  was 
called  the  upper  and  the  other  the  lower  farm. 
March  16,  1839,  Haywood  and  Miller  entered 
into  a  written  contract,  by  which  Miller  agreed 
that  he  and  his  wife  would  labor  for  Haywood 
one  year;  "he  (Miller)  to  labor  on  the  farm, 
etc.,  and  she  (Miller's  wife)  to  discharge  the 
duties  of  housekeeper,  etc. — term  of  labor  to 
•commence  on  the  1st  of  April,  1839."  The 
contract  further  provided  that  Haywood  should 
pay  Miller  for  the  services  thus  to  be  rendered 
$160.  There  was  a  dwelling-house  on  the  low- 
er farm  into  which  Miller  and  his  wife  moved 
April  1,  1839,  taking  with  them  their  house- 
bold  furniture,  and  commenced  their  labor. 
91*]  Haywood  aided  in  the  removal.  *The 
court  below  allowed  parol  evidence  to  be  given 
on  the  part  of  •  Miller,  that  the  farm  intended 
by  the  written  contract  and  ou  which  he  and 
his  wife  were  to  labor,  was  the  lower  farm. 

In  the  course  of  the  summer  of  1839,  Hay- 
wood  desired  Miller  to  perform  some  labor  on 
the  upper  farm,  which  the  latter  declined. 
Differences  arose  between  the  parties,  and  Mil- 
ler became  irritated  and  threatened  to  injure 
some  of  Hay  wood's  cattle.  Haywood,  becom- 
ing dissatisfied,  gave  Miller  notice  to  leave  his 
service,  which  Miller  declining,  Haywood  en- 
tered the  house  and  put  Miller's  furniture  out 
of  it. 

The  court  charged  the  jury  that  neither  Mil- 
ler's refusal  to  work  on  the  upper  farm,  nor 
his  threats  of  injury  to  the  defendant's  prop- 
erty constituted  a  violation  of  the  written  con- 
tract. That  the  lower  farm  being  the  one  in- 
tended by  the  contract,  it  created  a  tenancy 
for  the  year;  and  Haywood  had  no  right  to  in- 
terfere with  the  possession  of  the  house  or  re- 
move the  goods.  A  bill  of  exceptions  was 
taken  to  the  charge;  and  a  verdict  and  judg- 
ment having  been  rendered  against  Haywood 
for  $200,  he  sued  out  a  writ  of  error. 

Mr.  K.  Miller,  for  the  plaintiff  in  error, 
was  stopped  by  the  court. 
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Mr.  H.  Hogeboom,  contra,  insisted  that 
the  agreement  was  in  the  nature  of  a  lease,  and 
created  a  tenancy ;  but  whether  it  did  or  not, 
the  defendant  below  had  no  right  to  enter  the 
house,  oust  the  plaintiff  and  remove  his  goods, 
so  long  as  the  written  contract  was  not  vio- 
lated. But, 

Per  Curiam.  The  contract  was  not  in  the 
nature  of  a  lease.  Whether  the  lower  farm 
was  intended  as  the  place  of  labor  or  not,  the 
relation  between  these  parties  was  merely  that 
of  master  and  servant.  True,  it  is  assumed  by 
the  contract  that  the  defendant  below  should 
furnish  a  house;  and  so  does  every  master 
agree  to  furnish  a  house,  or  house-room,  which 
is  the  same  thing,  for  his  domestic  servants. 
It  does  not  follow  that,  *when  he  be-  [*92 
comes  dissatisfied  and  gives  his  servant  warn- 
ing to  depart,  and  the  latter  refuses,  that  the 
master  may  not  turn  the  servant  away  and  re- 
move his  goods.  To  be  sure,  the  master  does 
this  under  the  peril  of  paying  damages  for  a 
breach  of  the  contract  with  his  servant,  if  he 
cannot  show  good  grounds  for  dismissing  him. 
But  he  is  not  a  trespasser,  whether  he  have 
good  cause  or  not.  Here  the  labor  was  to  be 
on  a  salary  of  so  much  for  the  year.  Suppose 
the  plaintiff  below  had  refused  to  work  and 
held  over  the  year;  could  the  defendant  have 
distrained  for  rent,  or  sue  for  use  and  occu- 
pation? Or  could  the  plaintiff  have  had  eject- 
ment for  the  ouster  within  the  year?  Clearly 
neither:  and  that  shows  there  was  no  more  a 
tenancy  created  than  there  would  be  under  any 
other  retainer  for  a  year's  service.  The  mis- 
take lies  in  the  form  of  action — in  bringing 
trespass,  and  not  assumpsit.  The  judgment 
must  be  reversed. 

Judgment  reversed. 

Cited  in— 60  N.  Y.,  225  (19  Am.  Rep.,  161) ;  1  Lans., 
245;  6  Lans.,  183;  17  Hun,  14 ;  45  Barb.,  306;  1  T.  & 
C.,  336 ;  43  How.  Pr.,  106 ;  41  Am.  Rep.,  789  (80  Ind., 

29). 


THE  PEOPLE  v.  JACKSON. 

Indictment  for  Producing  an  Abortion — Statute 
— Prisoner  may  be  Convicted  of  Inferior  Of- 
fense. 

Under  an  indictment  for  producing  an  abortion 
of  a  quick  child,  which,  by  the  Revised  Statutes,  is 
a  felony,  the  prisoner  may  be  convicted,  though  it 
turn  out  that  the  child  was  not  quick,  and  the  of- 
fense, therefore,  a  mere  misdemeanor. 

The  provision  in  2  R.  S.,  702,  sec.  27,  has  not  af- 
fected the  common  law  rule  respecting  the  right  to 
convict  of  an  inferior  offense,  on  an  indictment  for 
a  superior  one. 

The  English  doctrine  that,  under  an  indictment 
for  a  felony,  the  prisoner  cannot  be  convicted  of  a 
misdemeanor,  proceeds  upon  peculiar  reasons 
which  have  no  foundation  in  the  criminal  law  of 
this  State. 

Under  an  indictment  for  murder,  the  prisoner 
may  be  convicted  of  manslaughter.  Per  Cowen,  J. 

So,  the  prisoner  may  be  convicted  of  simple  lar- 
ceny, under  an  indictment  for  burglary  or  robbery. 
Per  Cowen,  J. 

Citations-2  R.  S.,  586,  sec.  27,  2d  ed.;  Phil.  Ev., 
Cow.  &  H.  Notes,  498,  499. 

ON  certiorari  from  the  General  Sessions  of 
the  City  and  County  of  N.  Y.  Jackson, 
the  prisoner,  was  convicted  in  the  court  below 
of  producing  an  abortion.  There  were  two 
counts  in  the  indictment,  both  charging  man- 
slaughter in  the  second  *degree  within  [*93 
2  R.  S.,  550,  551,  sec.  9, 2d  ed.  The  first  count 
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was,  that  the  prisoner,  on,  etc.,  at.  etc.,  "in  and 
upon  one  S.  S. .  etc.,  she,  the  said  S.  s. .  then 
and  there,  etc.,  being  pregnant  with  a  quick 
child,  feloniously  and  willfully  did  make  an 
assault,  and  that  the  said  C.  II.  J.  (the  prisoner) 
on,  etc.,  feloniously  and  willfully  did  use  and 
employ  in  and  upon  the  body  and  womb  of  the 
said  3.  S.,  the  mother  of  the  said  quick  child, 
certain  instruments,  to  wit:  one  piece  of  wire, 
etc.,  with  the  intent  thereby  then  and  there 
feloniously  and  willfully  to  destroy  the  said 
quick  child,  the  same  not  being  necessary  to 
preserve  the  life  of  the  said  8.  S.,  the  mother  of 
the  said  child,  and  not  having  been  advised  by 
two  physicians  to  be  necessary  for  such  pur- 
pose; by  means  whereof  the  death  of  the  said 
quick  child  was  thereby  produced."  The 
second  count  charged  a  similar  offense,  in  sub- 
stantially the  same  words,  to  have  been  com- 
mitted with  some  instrument  to  the  jurors, 
etc.,  unknown. 

The  proof  being  doubtful  as  to  the  man- 
slaughter, the  oourt  charged  the  jury  that,  if 
they  found  an  abortion  was  produced  by  the 
prisoner,  when  not  necessary  to  preserve  life, 
etc.,  though  the  child  was  not  quick,  and  the 
offense  a  mere  misdemeanor,  the  case  would 
be  within  the  indictment.  Vide,  2  R.  S.,  578, 
579,  2d  ed.,  sec.  21.  The  prisoner's  counsel 
excepted  to  the  charge. 

Verdict,  not  guilty  of  the  manslaughter,  but 
guilty  of  the  misdemeanor. 

Mr.  C.  Nagle,  for  the  prisoner,  insisted 
that,  under  this  indictment,  which  was  for  a 
felony,  the  prisoner  could  not  be  convicted  of 
a  misdemeanor.  He  said  the  2  R.  S.,  586,  2d 
ed.,  sec.  27,  went  no  further  than  to  authorize 
a  conviction  of  some  inferior  degree  of  man- 
slaughter, or  an  attempt  to  commit  the  offense 
charged.  Manslaughter  is  a  felony.  Id. ,  587, 
sec.  30. 

Mr.  J.  R.  Whiting,  District- Atty.,  contra. 

Per  Curiam.  The  2  R.  S  ,  586,  2d  ed., 
sec.  27,  is,  to  some  extent,  a  declaration  of  the 
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common  law.  In  some  respecta  it  *may  [M>4 
go  further;  in  others  it  probably  comes  short. 
It  might  not  sustain  this  conviction;  but  the 
common  law  clearly  does,  and  there  is  nothing 
in  thestatute  to  interfere  with  the  common  law 
rule.  See,  People  v.  Quoteau.  M.  8.,  stated  in 
Cowen  &  H.  Note»  to  Phil.  Ev.,  498,  499.  No 
objection  on  the  ground  of  variance  can  be 
sustained.  The  case  is,  in  principle,  like  a 
conviction  of  manslaughter  under  an  indict- 
ment for  murder;  or  of  simple  larceny,  under 
an  indictment  for  burglarly  or  robbery.  The 
indictment  charges  facts  enough,  and  more 
than  enough,  to  make  out  a  misdemeanor;  and 
the  prosecution  is  never  in  such  case  holden 
to  fail,  merely  because  all  the  alleged  circum- 
stances are  not  proved,  if  such  as  are  proved 
make  out  a  crime,  though  of  an  inferior  de- 
gree. This  has  been  uniformly  held  by 
the  English  courts  where  the  crime  proved 
is  of  the  same  generic  character  with  that 
charged;  for  instance,  where  the  proof  is  of 
an  inferior  felony,  and  the  indictment  charges 
a  higher.  An  exception  was  at  onetime  made 
by  those  courts  if  the  inferior  crime  was  of  a 
lower  class,  as  a  misdemeanor;  but  that  went 
on  the  ground  that  the  prisoner  lost  some  ad 
vantage;  e.g.,  the  privilege  of  being  defended 
on  the  whole  matter  by  counsel.  No  such 
reason  is  to  be  found  in  our  criminal  system. 
The  subject  was  examined  by  this  court  in 
People  v.  White,  22  Wend.,  175-177.  where  sev- 
eral references  to  the  English  books  may  be 
found.  The  court  below  were  right;  and  the 
motion  fora  new  trial  is  denied. 

Rule  accordingly .(b) 

Cited  In— 5 Hill, 427;  IN.  Y..  383;  49  Am.  Dec., 342; 
22  N.  Y..  184  ;  20  Hun,  243 ;  25  Hun,  427 ;  21  How.  Pr., 
244. 

(b)  See,  Cowen  &  H.  Notes  to  Phil.  Ev.,  497,  957,  958, 
and  the  cases  there  cited ;  also,  Com.  v.  Griffin.  21 
Pick.,  523,  525 ;  State  v.  Standifer,  5  Port.,  523,  531 ; 
State  v.  Stedman,  7  Id.,  495 ;  Rerfna  v.  Nichols,  9 
Carr.  &  P.,  270 ;  Repina  v.  Griffiths,  8  Id.,  374;  Arch. 
Cr.  PI.,  106,  et  <*</.;  Rose.  Cr.  Ev.,  74. 
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95*]  *COOPER  ET  TJX.  v.  WHITNEY. 

Dower — Desertion  and  Adultery  of  Wife  Does  Not 
Defeat  —  Revised  Statutes  —  Conveyance  of 
Mortgaged  Premises— Right  to  Redeem,  Nec- 
essary to  Technical  Mortgage —  When  Two  In- 
struments, Construed  Together — Conveyance 
in  Trust — Dower  not  Allowed  in  Trust  Estate 
— Equity  of  Redemption — Merger — Ejectment 
— Estoppel. 

Though  a  female,  who  married  in  1810,  immedi- 
ately deserted  her  husband,  and  ever  after  lived 
in  adultery  with  another,  she  may,  nevertheless,  be 
endowed  of  her  husband's  lands,  provided  he  died 
since  the  Revised  Statutes  took  effect,  without  hav- 
ing1 obtained  a  divorce. 

In  1833,  M.,  having  three  mortgages  outstanding 
against  him,  owned  respectively  by  S.,  L.  and  B., 
covering  the  same  premises,  executed  to  B.  a  deed 
of  the  premises  absolute  on  its  face.  At  the  time 
of  giving  the  deed  a  covenant  was  entered  into  be- 
tween M.  and  B.,  by  which,  after  reciting  M.'s  lia- 
bility for  the  debts  secured  by  the  mortgages,  and 
that  the  deed  was  given  "for  the  purpose  and  in 
consideration  on  the  part  of  said  M.  of  paying  his 
aforesaid  debts,  and  for  the  purpose  and  in  consid- 
eration on  the  part  of  said  B.  of  securing  his  claim," 
etc.,  it  was  agreed  that  B.  should  satisfy  and  dis- 
charge the  mortgage  debts  of  S.  and  L.,  etc.,  and  de- 
liver up  the  bond  accompanying  his  own  mortgage 
to  be  canceled ;  also  that,  if  B.  should  be  able,  in  a 
reasonable  time,  to  sell  the  premises  for  more  than 
sufficient  to  satisfy  the  three  debts,  together 
with  his  expenses,  etc.,  he  would  pay  the  excess  to 
M.,  etc.  B.  never  took  possession  of  the  premises, 
but  in  1833  conveyed  them  to  W.  for  a  sum  more 
than  sufficient  to  satisfy  the  debts,  and  the  excess 
was  duly  paid  to  M.  The  mortgages  of  L.  and  B. 
were  paid  out  of  the  purchase  money ;  and  W.,  dur- 
96*]  ing  *the  same  year  that  he  purchased,  conveyed 
the  premises  to  the  wife  of  one  V.,  who  with  her 
husband  went  into  possession  and  have  continued 
to  occupy  ever  since.  Shortly  after  their  possession 
commenced.  V.  took  an  assignment  of  S.'s  mort- 
gage which  was  then  due  ;  and  in  1834  B.  died,  leav- 
ing a  widow,  who  brought  ejectment  against  V., 
claiming  that  she  was  entitled  to  dower  in  the  prem- 
ises. Held,  that  she  could  not  recover. 

If  a  deed  of  lands  be  given,  absolute  on  its  face, 
and  a  contemporaneous  covenant  executed  between 
the  parties.expressing  the  object  of  the  conveyance 
and  importing  a  qualification  of  the  title  designed 
to  be  conveyed,  both  should  be  regarded  as  one  in- 
strument. 
Semble,  that  notwithstanding  what  was  said  in 

Palmer  v.  Gurnsey,  7  Wend.,  248,  the  reservation  of 


NOTE.— Evidence—  Construction  of  two  or  more  in- 
struments together,  as  one  contract.    See,  Smith  v. 
Tallcott,  21  wend.,  202,  note;  Jackson  v.  Dunsbagh,  1 
Johns.  Gas.,  91,  note. 
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a  right  to  redeem  is  necessary  to  constitute  a  tech- 
nical mortgage. 

Whether  a  deed  and  covenant,  which,  construed 
as  one  instrument,  contain  all  the  essentials  of  a 
mortgage,  with  the  single  exception  of  there  being 
no  express  provision  that  the  deed  shall  become 
void  on  payment,  can  be  deemed  a  mortgage,  queer e. 

Where  a  deed  of  lands  is  executed,  and  a  covenant 
made  between  the  parties  at  the  same  time  declar- 
ing that  the  grantee  shall  sell  the  lands  to  pay  cer- 
tain of  the  grantor's  debts,  and  return  to  him  the 
surplus,  but  containing  no  reservation  of  a  right 
to  redeem,  the  transaction  will  be  regarded  as  con- 
stituting a  conveyance  in  trust,  and  not  a  mort- 
gage. Semble. 

Such  a  trust  is  valid,  both  at  common  law  and  un- 
der the  Revised  Statutes. 

And  though  in  the  instrument  creating  the  trust 
there  be  no  express  stipulation  on  the  part  of  the 
trustee  that  he  will  sell,  yet  if  such  be  the  obvious 
intent  as  gathered  from  the  different  parts  of  it,  a 
court  of  equity  will  compel  a  sale. 

A  widow  is  not  dowable  of  a  mere  trust  estate  of 
her  husband. 

Though  a  widow  is  entitled  to  dower  in  an  equity 
of  redemption,  she  cannot  maintain  ejectment  for 
it  against  the  mortgagee  or  his  assigns  in  possession 
if  the  mortgage  be  forfeited  ;  but  must  resort  to  a 
court  of  equity. 

Where  the  purchaser  of  an  equity  of  redemption 

is  in  possession,  and  takes  an   assignment  of   the 

mortgage,  his  equitable  interest  is  thereby  merged 

in  the  legal,  and  his  title  rendered  absolute.    Sem- 

\ble. 

A  husband  and  wife  may  have  separate  interests 
in  the  same  real  property ;  though  for  many  pur- 
poses they  are  regarded  in  law  as  one  person. 

If,  after  a  conveyance  to  a  wife  of  an  equity  of 
redemption,  she  and  her  husband  take  possession 
of  the  mortgaged  premises,  and  the  husband  be- 
come the  assignee  of  the  mortgage,  this  is  not 
such  a  union  of  the  equitable  and  legal  interest  in 
the  same  person  as  renders  the  doctrine  of  mer- 
ger applicable  :  but  the  wife  will  be  regarded  as 
holding  under  the  mortgagor,  and  the  husband 
under  the  mortgagee.  Semble. 

A  grantee  of  lands,  in  ejectment  against  him  for 
dower  brought  by  the  widow  of  his  grantor,  is  not 
estopped  from  showing  the  real  nature  of  the  inter- 
est which  the  grantor  had  in  the  premises  ;  e.  g., 
that  instead  of  being  absolute  owner,  he  was  a 
mere  mortgagee,  or  trustee  with  power  to  sell. 
Semble. 

*So,  it  may  be  shown  that  the  grantor's  in-  [*97 
terest  was  an  equity  of  redemption  only,  and  that 
the  grantee  has  become  the  owner  or  assignee  of 
the  mortgage. 

Citations-Phil.  Ev.  Cow.  &  H.  Notes  1421,  1422; 
24  Wend.,  193;  7  Wend.,  248;  1  R.  S.,  728,  sec.  55;  14 
Wend..  233 : 19  Wend.,  162  ;  6  Cow.,  316 ;  4  Kent,  45, 4th 
ed.:  2  Hill,  569,  573 ;  3  Mas.,  347. 

TjVJECTMENT,  to  recover  an  undivided  third 
Jj  of  a  lot  of  land  in  the  Village  of  Binpham 
ton,  Broome  Co.,  which  the  plaintiffs  claimed 
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as  the  dower  of  Mrs.  Cooper,  who  was  widow 
of  John  Burlew, deceased.  The  cause  was  tried 
at  the  Broome  Circuit,  in  May,  1840.  The  case 
was  this:  Burlew  and  Mrs.  Cooper  were  mar 
ried  in  July,  1810,  but  had  never  afterwards 
lived  together.  Soon  after  the  marriage,  Mrs. 
Cooper  went  to  live  with  her  present  husband, 
and  had  continued  to  live  with  him  ever  since, 
he  treating  her  as  his  wife.  September  28, 1829, 
Lewis  St.  John  conveyed  the  premises  in  ques- 
tion to  Sidney  8.  and  George  Morse,  who  on 
the  same  day  mortgaged  the  property  to  St. 
John,  to  secure  the  payment  of  $200,  with 
interest.  February  18,  1830,  George  Morse  re 
leased  his  interest  in  the  property  to  Sidney  S. 
Morse.  May  14,  1832,  Sidney  S.  Morse  mort- 
gaged the  property  to  Francis  T.  Luquire,  to 
secure  the  payment  of  about  $340;  and  on  the 
14th  day  of  the  same  month  Morse  also  mort- 
gaged the  property  to  John  Burlew,  the  bus 
band  of  Mrs.  Cooper,  to  secure  the  payment 
of  $210,  with  interest.  July  19,  1832,  Morse 
conveyed  the  premises  in  fee  to  John  Burlew. 
A  covenant  bearing  even  date  with  the  deed 
was  entered  into  between  Morse  and  Burlew, 
by  which,  after  reciting  that  Morse  was  in- 
debted to  the  several  mortgagees  in  the  amount 
secured  by  the  three  mortgages,  it  was  agreed 
between  the  parties  "for  the  purpose  and  con- 
sideration on  the  part  of  said  Sidney  of  paying 
his  aforesaid  debts,  and  for  the  purpose  and 
consideration  on  the  part  of  said  John  of  se- 
curing bis  claim  aforesaid,  that  said  Sidney 
should  convey  to  said  John  the  said  mortgaged 
premises,  and  that  said  John  should  pay,  sat- 
isfy and  discharge  the  said  debts  of  said  St. 
John  and  Luquire;  and  further,  that  if  said 
John  should  within  a  reasonable  time  hereaft- 
er be  enabled  to  sell  said  premises  for  more 
than  sufficient  to  pay  said  debts,  including  his 
own,  with  interest,  and  any  charges  and  ex- 
penses to  which  he  might  be,  before  or  at  that 
98*]  *time.  subjected  in  relation  to  said  prem- 
ises, that  said  John  should  pay  such  excess  to 
said  Sidney.  And  said  Sidney  having  executed 
a  deed  of  said  premises  to  said  John  bearing 
even  date  herewith  in  pursuance  of  said  agree- 
ment, the  said  John,  in  consideration  of  the 
premises  and  of  said  conveyance.hereby  agrees 
to  pay  and  discharge  the  said  mortgage  debts 
of  said  St.  John  and  Luquire,  and  indemnify 
the  said  Sidney  against  the  said  debts  secured 
by  said  mortgages,  and  also  to  deliver  up  his 
own  bond  which  accompanies  his  said  mortgage 
to  said  Sidney  to  be  canceled;  and  further 
agrees,  that  if  he  shall  be  enabled  in  a  reason- 
able time  hereafter  to  sell  said  premises  for 
more  than  a  sufficient  sum  to  pay  the  three 
aforesaid  mortgage  debts  with  charges  and  ex- 
penses which  he  may  incur  in  relation  to  said 
premises,  he  will  pay  to  said  Sidney  or  his  le- 
gal representatives  such  excess."  It  was  fur- 
ther agreed,  that  Burlew  might  take  assign- 
ments of  the  mortgages  to  St.  John  and  Lu- 
quire for  the  better  securing  of  his  title;  but 
in  that  case  Morse  was  not  to  be  held  person- 
ally responsible  on  the  bonds  which  accompa- 
nied the  mortgages,  but  Burlew  was  to  look 
exclusively  to  the  land  for  his  security. 

Notwithstanding  the  deed  to  Burlew,  Morse 
still  continued  in  possession  of  the  property 
until  March,  1883,  when  he  agreed  to  sell  the 
premises  to  Joshua  Whitney,  Jr.,  for  the  sum 
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of  $1,000,  telling  him  that  the  deed  was  to 
come  from  Burlew.  Whitney  was  to  pay  the 
three  mortgages,  and  the  balance  of  the  pur- 
chase money  he  was  to  pay  to  Morse.  Burlew 
thereupon,  March  25,  1888,  conveyed  to  Whit- 
ney, and  Whitney  executed  a  bond  and  mort- 
gage to  Burlew.  The  bond  recited  the  three 
mortgages,  the  conveyance  by  Morse  to  Bur- 
lew,  and  was  then  conditioned  that  Whitney 
should  pay  and  satisfy  the  two  mortgages  to 
St.  John  and  Luquire,  so  as  to  indemnify  Bur- 
lew  against  his  covenant  to  Morse,  and  should 
also  pay  Burlew  the  amount  then  due  on  his 
mortgage,  within  two  years.  Whitney  paid 
the  balance  of  the  purchase  money  beyond  the 
amount  of  the  three  mortgages  to  Morse.  He 
also  paid  off  the  mortgage  to  Luquire. and  satis- 
faction *was  entered  of  record.  Au-  [*99 
gust  7,  1838,  Whitney  conveyed  the  premises 
to  Susan  E.  Whitney,  the  wife  of  the  defend- 
ant, Vincent  Whitney.  September  4,  1833, 
the  defendant,  Vincent  Whitney,  purchased 
and  took  an  assignment  of  the  mortgage  to  St. 
John.  Burlew  died  in  October,  1834,  and  in 
November,  1835,  the  defendant  paid  off  the 
mortgage  to  Burlew,  whose  administrator  re- 
ceived the  money  and  acknowledged  satisfac- 
tion. The  plaintiffs  were  married  about  two 
years  before  this  suit  was  commenced.  The 
judge  charged  the  jury  that  the  defendant, 
deriving  his  title  directly  or  indirectly  under 
Burlew,  was  estopped  from  denying  that  title, 
and  that  the  widow  of  Burlew  was  entitled  to 
recover  dower  in  the  premises.  The  defend- 
ant excepted,  and  the  jury  found  a  verdict  for 
the  plaintiffs.  The  defendant  now  moved  for 
a  new  trial  on  a  bill  of  exceptions. 

Mr.  J.  A.  Collier,  for  defendant. 

Mr.  M.  T.  Reynolds,  for  plaintiffs. 

By  the  Court,  Bronson,  J.  The  objection 
that  the  demandant  forfeited  her  dower  by 
eloping  from  her  former  husband  and  living 
in  adultery  with  the  present  one,  is  answered 
by  the  case  of  Reynold*  v.  Reynolds,24  Wend., 
193.  There  was  no  divorce,  and  Burlew  did  not 
die  until  after  the  Revised  Statutes  took  effect. 
But  there  are  two  very  good  answers  to  this 
action. 

Burlew,  the  husband,  did  not  take  an  un- 
ualified  fee  in  the  land  under  the  deed  from 
Idney  S.  Morse.  That  deed  must  be  read  in 
connection  with  the  covenant  or  defeasance 
which  was  executed  at  the  same  time.  These 
two  instruments  are  a  part  of  the  same  trans- 
action, and  constitute  but  one  conveyance.  See, 
Cowen  &  H.  JVoteatoPhil.  Ev.,  1421. 1422,  and 
cases  cited.  What  then  was  the  nature  of  Bur- 
lew's  interest?  According  to  the  case  of  Palmer 
v.  Gurnsey,  7  Wend.,  248,  *he  was  a  [MOO 
mortgagee.  In  that  case  the  defendant,  being 
indebted  to  the  plaintiff's  wife,  executed  to 
I  In-  plaintiff  a  deed  in  fee  of  certain  lands;  and 
the  plaintiff,  by  a  separate  instrument,  after 
reciting  the  conveyance,  agreed  that  if  the  land 
should  sell  for  more  than  enough  to  pay  off 
certain  incumbrances,  and  the  consideration 
mentioned  in  the  deed — which  was  the  amount 
of  the  plaintiff's  debt — and  the  trouble  the 
plaintiff  should  be  put  to,  he  would  pay  back 
to  the  defendant  all  the  overplus.  It  was  hold- 
en,  that  the  two  instruments  together  consti- 
tuted a  mortgage.  Savage,  Ch.  J.,  said:  "It  is 
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true,  there  was  no  right  of  redemption  of  the 
land  itself;  that  was  to  be  sold;  but  the  avails 
were  to  belong  to  the  grantor,  after  paying  all 
incumbrances  and  expenses."  He  added,  that 
the  agreement  to  return  the  overplus  money 
"clearly  shows  that  it  was  not  the  intention  of 
the  grantor  to  part  with  any  more  of  his  inter- 
est in  the  premises  conveyed  than  sufficient  to 
satisfy  the  mortgages,  and  the  amount  due  the 
plaintiff."  That  case  goes  the  whole  length  of 
•deciding  that  the  conveyance  now  under  con 
sideration  is  a  mortgage.  Morse,  being  indebted 
in  the  amount  of  the  three  mortgages, to  St.  John 
Luquire  and  Burlew, conveys  by  deed  in  fee  to 
Burlew,  who,  by  a  separate  instrument  exe- 
cuted at  the  same  time,  agrees,  that  if  he  can 
sell  the  premises  within  a  reasonable  time  for 
more  than  enough  to  satisfy  the  three  debts  and 
his  expenses,  he  will  pay  the  excess  to  Morse. 
Burlew  did  not,  in  terms,  covenant  that  he 
would  sell,  should  an  opportunity  present.nor 
•did  the  grantee  make  any  such  stipulation  in 
Palmer  v.  Gurnsey.  If  Burlew  is  to  be  regarded 
as  a  mortgagee,  then  it  is  quite  clear  that  the 
demandant  has  no  right  to  dower.  Burlew  did 
not  enter  under  the  mortgage.  He  executed 
the  power  to  sell,  by  conveying  the  land  to 
Joshua  Whitney,  Jr.,  who  has  since  convey- 
ed to  the  wife  of  Vincent  Whitney,  the  de- 
fendant. The  conveyance  has  answered  the 
precise  end  which  the  parties  designed  to  ac 
complish  by  it.  The  three  debts  which  the  con- 
veyance was  made  to  secure, have  all  been  paid 
off,  and  Morse  has  got  the  "excess"  for  which 
1O1*]  the  land  sold  beyond  the  *amount  of 
the  debts.  Mrs.  Whitney  has  acquired  the  in- 
terest of  both  mortgagor  and  mortgagee,  by 
virtue  of  her  purchase  under  the  power.  Bur- 
lew  never  had  any  such  seisin  of  the  land  as 
could  entitle  his  widow  to  dower. 

Although  the  conveyance,  consisting  of  the 
deed  and  covenant,  was  not  in  the  most  usual 
form  for  making  a  mortgage,  it  had  all  the  es- 
sential qualities  of  a  mortgage,  with  the  single 
exception  that  there  was  no  express  condition 
that  the  deed  should  become  void  on  payment 
of  the  debts  which  it  was  made  to  secure.  It 
may  be  that  without  such  a  condition  Morse 
could  not  redeem,  and  then  there  is  undoubt- 
edly some  difficulty  in  holding  that  this  was  a 
technical  mortgage.  In  Palmer  v.  Gurmey  it 
was  said  that  there  was  no  right  to  redeem,  and 
still  the  conveyance  was  held  to  be  a  mortgage. 
But  as  that  doctrine  is  questioned  by  the  de- 
mandant, I  will  assume  that  this  was  not  a 
mortgage.  What,  then,  was  the  nature  of  the 
transaction?  It  was  not  a  case  of  purchase  and 
sale.  Burlew  did  not  take  the  land  to  his  own 
use.  He  was  to  sell  and  pay  three  specified 
debts,  and  return  the  surplus  money  to  the 
grantor.  This  was  a  trust — valid  both  at  the 
common  law  and  under  our  new  Code.  1  R.  8. , 
728,  sec.  55.  Although  there  was  no  express 
covenant  on  the  part  of  Burlew  to  sell,  his  duty 
to  sell  can  easily  be  gathered  from  the  agree- 
ment, and  there  can  be  no  doubt  that  the  per- 
formance of  that  duty  would  have  been  en- 
forced by  a  court  of  equity.  Burlew  would  not 
have  been  permitted  to  hold  the  land  to  his  own 
use,  after  an  opportunity  presented  of  selling 
for  more  than  enough  to  pay  the  debts.  He  has 
treated  the  conveyance  as  the  creation  of  a 
trust,  and  the  trust  has  been  completely  exe- 
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cuted.  The  land  has  been  sold,  the  debts  paid, 
and  the  surplus  money  returned  to  the  grantor. 
And  now  we  have  the  widow  of  the  trustee 
claiming  dower  in  the  trust  estate.  I  need  not 
refer  to  books  to  prove  that  a  woman  is  not 
dowable  of  a  trust  estate.  See.Germondv.  Jones, 
2  Hill,  569,  573  ;  Powell  v.  Mfg.  Co.,  8  Mas., 
347. 

*I  am  strongly  inclined  lo  the  opin-  [*  1  O2 
ion  that  this  should  be  regarded  as  a  trust, 
rather  than  a  mortgage.  But  whether  it  be  the 
one  or  the  other,  the  demandant  cannot  maintain 
her  claim  to  dower. 

There  is,  I  think,  another  good  answer  to 
the  action.  Let  us  assume  that  the  conveyance 
to  Burlew  was  neither  a  trust  nor  a  mortgage, 
but  an  absolute  grant  of  the  land  to  his  own 
use  Still,  he  took  the  property  subject  to  the 
two  mortgages  to  St.  John  and  Luquire,  and 
consequently  acquired  nothing  more  than  an 
equity  of  redemption.  The  mortgage  to  Lu- 
quire has  been  paid  off,  and  may,  therefore,  be 
laid  out  of  the  case.  But  the  mortgage  to  St. 
John  is  still  a  charge  on  the  land.  It  has  been 
assigned  to  the  defendant,  who  is  in  possession, 
and  the  mortgage,  as  I  infer  from  the  case,  is 
forfeited.  Now  although  a  widow  may  have 
dower  in  an  equity  of  redemption,  she  cannot, 
after  a  forfeiture,  recover  the  laud  in  an  action 
at  law  against  the  mortgagee,  or  his  assigns,  in 
possession.  Van  Duynev.  Thayre,  14  Wend., 
233,  and  19  Id.,  162.  Such  rights  as  she  has 
must  be  enforced  in  a  court  of  equity. 

But  it  is  said  that  the  St.  John  mortgage  has 
been  extinguished,  and  cannot  now  be  set  up. 
I  will  assume  for  the  present  that  Mrs.  Whit- 
ney, who,  through  several  mesne  conveyances, 
holds  under  the  mortgagor,  has  purchased  and 
taken  an  assignment  of  the  mortgage.  How 
will  the  question  then  stand?  By  the  deed  to 
her  of  August  7,  1833,  she  acquired  nothing 
more  than  an  equity  of  redemption.  The  mort- 
gage, as  I  infer,  was  then  forfeited,  and  the 
legal  estate  was,  consequently,  vested  in  St. 
John,  the  mortgagee.  In  September  following, 
she  purchased  and  took  an  assignment  of  the 
mortgage.  Now  assuming  that  there  was  a 
merger  of  one  of  the  two  interests  thus  united 
in  the  same  person,  which  of  the  two  interests 
was  extinguished?  Did  the  mere  equity  which 
she  had  previously  acquired  under  the  mort- 
gagor swallow  up  the  "legal  estate  which  she 
purchased  from  the  mortgagee  ;  or  was  the 
equity  drowned  in  the  legal  estate?  There  is 
much  reason  for  saying  that  the  equity  is  gone, 
and  that  the  conditional  fee  created  by  the 
mortgage  has  become  absolute.  In  this  view  of 
*the  case  the  supposed  union  of  the  two  [*  1 03 
interests  in  the  same  individual  proves  nothing 
in  favor  of  the  demandant.  As  the  mortgage 
was  anterior  to  the  husband's  purchase.and  the 
title  under  it  has  now  become  perfect,  it  is  dif- 
ficult to  see  how  the  demandant  can  recover 
dower  either  at  law  or  in  equity  See,  Jackwn 
v.  Dewitt,  6  Cow.,  316;  4  Kent,  45,  4th  ed. ;  Van 
Dayne  v.  Tliayre,  14  Wend.,  233,  and  19  Id., 
162,  and  cases  cited. 

But  it  is  not  necessary  to  determine  what 
would  be  the  effect  of  a  union  of  the  two  in- 
terests in  the  same  individual,  for  the  mort- 
gage was  not  assigned  to  Mrs.  Whitney, but  to 
her  husband,  the  defendant.  She  holds  under 
Morse,  the  mortgagor,  and  he  holds  under  St. 
34  529 
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John,  the  mortgagee.  Although  for  many  pur- 
potoo  husband  and  wife  are  regarded  in  the 
law  as  one  person,  there  can  be  no  doubt  that 
they  may  have  separate  interests  in  same  real 
property. 

It  is  said  that  there  is  an  estoppel  in  the  way 
of  the  defense  which  has  been  set  up.  In  the 
first  view  which  has  been  taken  of  the  case,  we 
have  seen  that  Burlew  took  either  a  mortgage, 
or  a  trust  estate,  and  that  he  executed  the 
power  or  trust  by  conveying  the  land.  It  is 
DOW  said  that  the  purchaser  is  estopped  from 
denying  that  Burlew  had  an  absolute  estate  in 
the  land.  If  that  be  so,  then  the  wife  of 
every  mortgagee  or  trustee  who  has  sold  lands 
in  pursuance  pf  his  authority  may  recover 
dower  in  the  mortgage  or  trust  property.  The 
thing  is  preposterous. 

In  the  other  aspect  of  the  case,  Burlew  was 
neither  mortgagee  nor  trustee;  his  deed  was 
absolute.  But,  as  we  have  already  seen,  he 
purchased  subject  to  the  mortgage  to  St.  John, 
and  consequently  acquired  nothing  more  than 
an  equity  of  redemption.  That  equity  he 
transferred  through  Joshua  Whitney,  Jr.,  to 
Susan  E.  Whitney.  What  possible  objection 
can  there  be  against  allowing  her  to  show  what 
was  the  true  character  of  the  transaction?  She 
is  not  setting  up  a  paramount  title  in  a  stranger. 
She  does  not  deny  that  Burlew  had  a  title  or 
interest  of  some  sort  to  convey;  but  only  pro- 
1O4*1  poses  to  show  *what  particular  interest 
he  had,  and  transmitted  to  her.  We  have  gone 
very  far — too  far,  I  fear,  in  some  cases — in  al 
lowing  estoppels  in  the  action  of  dower;  but  I 
am  not  aware  of  any  case  which  will  answer 
the  demandant's  purpose.  If  the  action  was 
against  Mrs.  Whitney,  who  holds  under  Bur- 
lew,  I  should  not.  think  her  concluded  from 
showing  what  particular  interest  Burlew  had 
to  convey.  But  the  action  is  not  against  her, 
nor  against  any  one  claiming  under  her.  The 
defendant,  as  we  have  seen,  holds  under  St. 
John,  and  clearly  he  is  not  estopped  to  set  up 
his  legal  title. 

New  trial  granted. 

Deed  in  trust  for  payment  of  debts— What  i»— Va- 
lidity of.  Explained-^  Leg.  Obs.,  342 ;  36  Cal.,  430. 

Cited  in-1  Sandf.  Ch..  66 :  96  N.  Y..  85 :  44  Mo.,  4&>. 

Technical  mortgage—  What  ix— Requisite*  of .  Cited 
in— 13  N.  Y.,  214 ;  54  Am.  Dec.,  488 ;  3  G.  Greenl.,  41. 

Dower—  When  will  attach  to  interest  of  trustee  or 
mortgagee.  Cited  in— 6  Lans.,  88:  Edm.,  283. 

Dower— Ejectment  and  admeasurement—  Jurixdic- 
tion  of  equity.  Cited  in— 31  How.  Pr..  498 ;  4  Rob., 
701. 

Dower—  What  will  destroy  right  of.  Cited  in— 3 
Abb.  Pr.,  165  :  6  Duer,  153. 

Merger—  Union  of  legal  and  equitable  title  in  same 
person.  Held  obiter— 25  Hun,  488. 

Cited  in— Edin.,  283. 

Also  cited  in-3  Rob.,  200. 


MOON  ET  AL.  v.  ELDRED. 

Action  for  Tort  against  Several  Defendants- 
Competency  of  Co  Defendant  as  Witness — 
Practice — Action*  Ex  Contractu — Acquittal 
of  One  Defendant— Discretion  of  Court — Error 
— Trial  on  Appeal. 

In  an  action  against  several  for  a  tort,  if  the  trial 
be  by  jury,  and  the  evidence  fail  to  implicate  one  of 
the  defendants,  the  judge  or  justice,  if  requested, 
should  advise  the  jury  to  find  a  verdict  forsuch  de- 
fendant, in  order  that  he  may  be  used  as  a  witness 
for  his  co-defendants.  And  see  n.  a. 

•M 


Otherwise,  however,  in  actions  ex  cmitractu ;  and* 
this  even  though  the  defendant  who  asks  the  \  •  r 
diet  has  pleaded  a  matter  in  his  own  personal  dis- 
charge :  e.  g..  infancy,  bankruptcy,  etc.,  and  baa  es- 
tablished his  plea  by  proof  which  the  plaintiff  does- 
not  Riiinsay  or  resist.  See  n.  a. 

And  where  the  action  Is  for  a  tort,  if  all  the  de- 
fendants have  put  themselves  upon  a  joint  plea  of 
justification,  no  separate  acquittal  of  one  can  take 
place.  Semhle ;  see  n.  a. 

A  defendant,  moreover,  can  in  no  case  be  thus  ac- 
quitted, except  where  there  is  an  entire  absence  of 
evidence  to  implicate  him  ;  for  if  there  Ix-  any,  even 
the  slightest  evidence  against  him,  though  in  the 
opinion  of  the  judge  not  sufficient  to  convict,  he 
cannot  be  discharged  as  a  party  and  received  as  a 
witness.  See  n.  a. 

The  general  doctrine  on  this  subject  applies  as- 
well  to  criminal  as  to  civil  cases.  See  n.  a. 

Whether  the  separate  acquittal  shall  be  directed 
on  the  close  of  the  plaintiff  s  case,  or  be  postponed 
to  a  subsequent  period  of  the  trial,  is  matter  of  dis- 
cretion with  the  judge ;  though  in  practice  it  has- 
been  usual  to  direct  it  upon  the  closing  of  the 
plaintiff's  case.  Semhle ;  see  w.  a. 

Error  will  lie,  in  this  State,  for  a  total  denial  of  the 
right  to  such  acquittal  in  a  case  where  one  should 
have  been  directed.  See  n.  a. 
Where  the  trial  is  before  a  justice  of  the  peace  with- 
out a  jury,  he  may,  when  the  *plaintiff  closes  [*1O5 
bis  proof,  discharge  a  defendant  against  whom  no 
evidence  has  been  given. 

No  judgment,  however,  should  be  entered  under 
such  circumstances  until  the  final  disposition  of  the 
cause. 

In  trover  before  a  justice  against  two  defendants, 
one  of  them,  on  the  closing  of  the  plaintiff's  testi- 
mony, was  discharged,  and  a  judgment  for  costs 
forwith  rendered  in  his  favor.  He  was  then  sworn 
as  a  witness,  and  the  justice  finally  gave  judgment 
for  costs  in  favor  of  the  other  defendant.  Held, 
that  the  proceedings  were  erroneous,  and  that  both 
judgments  should  be  reversed. 

Had  the  plaintiff  ultimately  succeeded  against  the 
defendant  in  whose  favor  the  last  judgment  was 
rendered,  the  other  judgment,  being  such  as  the 
party  who  recovered  it  was  entitled  to  in  the  final 
result,  might  have  been  sustained. 

Though  one  of  several  defendants  sued  for  a 
wrong  in  a  justice's  court  be  discharged,  yet  if  tlu- 
opposite  party  appeal,  such  defendant  is  not  there- 
fore a  competent  witness  on  the  trial  of  the  appeal. 
See  n.  a. 

ERROR  to  the  Rensselaer  C.  P.  Eldred  sued 
Moon  &  Brock  before  a  justice,  and  de- 
clared in  trover  for  a  quantity  of  hemlock 
boards.  The  defendants  pleaded  separately 
not  guilty.  On  the  trial,  after  the  plaintiff 
had  given  his  evidence  aud  rested  the  cause, 
Moon  moved  to  be  discharged  and  have  judg- 
ment of  nonsuit  entered  in  his  favor,  on  the 
ground  that  there  was  no  evidence  against  him. 
The  justice  grunted  the  motion,  and  gave  judg- 
ment of  nonsuit  against  the  plaintiff  in  favor 
of  Moon  for  $2.?9costs.  Moon  was  afterwards 
sworn  as  a  witness  for  Brock,  who  called  sev- 
eral witnesses.  After  the  evidence  closed,  the 
justice  rendered  judgment  of  nonsuit  against 
the  plaintiff  in  favor  of  Brock  for  $2.97  costs. 
The  plaintiff  brought  a  cerliorari  in  the  C.  P., 
where  both  judgments  were  reversed.  The  de- 
fendants sued  out  a  writ  of  error. 

Mr.  J.  Romeyn,  for  plaintiffs  in  error. 

.Mr.  D.  L.  Seymour,  for  defendant  in  error. 

By  the  Court,  Bronson,  J.  In  actions  for 
torts,  when  the  trial  is  by  jury,  if  the  plaintiff 
gives  no  evidence  against  one  of  several  de- 
fendants, the  judge  or  justice  should  advise 
the  jury  to  find  a  verdict  for  the  defendant 
who  has  not  been  implicated  by  the  evidence, 
to  the  end  that  he  may  be  sworn  as  *a  [*1O6 
.witness  for  the  other  defendants.(a)  Where, 

(a)The  law  is  well  settled  that  one  of  several  de- 
fendants jointly  sued  for  a  tort,  may  be  acquitted, 
and  sworn  for  his  co-defendants.  See,  Schermer- 
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as  in  this  instance,  the  trial  is  without  a  jury, 
the  justice  may,  when  the  plaintiff  closes  his 
proofs,  discharge  a  defendant  against  whom 
1O7*J  no  evidence  *has  been  given.  But  he 
should  not  at  that  stage  of  the  trial  vender  a 
judgment  for  costs  against  the  plaintiff;  be 
cause  it  may  then  happen,  as  it  has  in  this 

horn  v.  Schermerhorn,  1  Wend..  119, 123 ;  Brown  v. 
Howard,  14  Johns.,  119, 122;  Dougherty  v.  Dorsey,  4 
Bibb.,  207  ;  Barney  v.  Moultrop,  1  Root,  489 ;  Hig- 
don's  Heirs  v.  Higdon's  Devisees,  6  J.  J.  Marsh.,  53, 
54;  Ballard  v.  Noaks.  2  Ark.,  45;  1  Phil.  Ev.,  Am. 
ed.,  59 :  Greenl.  Ev.,  403 ;  Noyes  v.  Hewitt,  18  Wend., 
141 ;  and  see  the  cases  infra.  And  it  makes  no  dif- 
ference whether  the  defendants  have  pleaded  sepa- 
rately or  jointly;  Van  Deusen  v.  Van  Slyck,  15 
Johns.,  233 ;  Bates  v.  Conkling,  10  Wend.,  389.  392 ; 
though  otherwise,  where  they  have  put  themselves 
upon  a  joint  plea  of  justification,  in  which  case,  it 
seems,  there  can  be  no  separate  verdict.  Bates  v. 
Conkling,  10  Wend.,  389,  392,  in  connection  with 
Higby  v.  Williams,  16  Johns.,  217.  A  defendant, 
moreover,  cannot  be  thus  acquitted  except  in  the 
absence  of  all  evidence  tending  to  implicate  him. 
The  rule  on  this  subject  has  been  stated  thus :  "If 
there  is  any,  even  the  slightest  evidence  against  him 
(the  defendant  whose  acquittal  is  sought),  he  can- 
not be  discharged  as  a  party,  and  received  as  a  wit- 
ness. The  want  of  evidence  against  a  party,  in  or- 
der to  entitle  him  to  be  a  witness,  should  be  so 
glaring  and  obvious,  as  to  afford  strong  grounds  of 
belief  that  he  was  arbitrarily  made  a  defendant  to 
prevent  his  testimony."  Per  Thompson,  Ch.  J.,  in 
Brown  v.  Howard,  14  Johns..  119  :  Bates  v.  Conkling, 
10  Wend.,  392,  393.  And  Ch.  B.  Gilbert  says:  "There 
must  be  no  manner  of  evidence  against  the  defend- 
ant;" for,  he  adds,  "if  there  be  evidence  against  one, 
though -in  the  judge's  opinion  not  enough  to  con- 
vict him,  yet  such  person  can  be  no  witness  for  the 
other,  because  his  guilt  or  innocence  must  await 
the  event  of  the  verdict."  1  Gilb.  Ev.,  Lofft.,  250; 
and  see  Bull.  N.  P.,  285;  1  Phil.  Ev.,  73,  7th  Lond. 
ed.;  Wiltnarth  v.  Mountford,  4  Wash.  C.  C.,  79,  80 ; 
Lanning's  Lessee  v.  Case,  Id.,  169.  The  rule  was  laid 
down  in  a  recent  case  in  Arkansas,  in  nearly  the 
words  of  Gilbert,  with  the  additional  qualification 
that  the  testimony  of  the  defendant  must  appear  to 
be  important  for  his  co- defendants.  Ballard  v. 
Noaks,  2  Ark.,  45,  52. 

The  general  doctrine  applies  as  well  to  criminal 
as  to  civil  cases."  2  R.  8.,  735,  sec.  19 ;  MacNally,  Ev., 
56 ;  People  v.  Bill,  10  Johns..  95 ;  aud  see,  Campbell 
v.  Com.,  2  Va.  Gas.,  314 ;  Bowerhan's  case,  4  City  H. 
Rec.,  136;  Pennsylvania  v.  Leach,  Addis.,  352;  1 
Hale,  P.  C.,  306 ;  Rex  v.  Mowbey,  6  T.  R.,  623 ;  State 
v.  Blennerhassett,  Walk.,  7, 16, 17;  State  v.  Mooney, 
1  Yerg..  431;  State  v.  Mills,  2  Dev.,  420;  Nicholas  v. 
State,  6  Mo..  1,  6 ;  Ballard  v.  Noaks,  2  Ark.,  45.  And 
it  has  been  thought  that  it  should  apply  also,  under 
certain  circumstances,  in  actions  ex  cnntracto ;  as, 
where  one  of  several  defendants  pleads  a  matter 
in  his  own  personal  discharge ;  e.  g.,  infancy,  bank- 
ruptcy, etc.,  and  establishes  his  plea  by  proof  which 
the  plaintiff  does  not  presume  to  gainsay  or  resist. 
See,  Aflalo  v.  Fourdrinier,  H  Bing.,  306;  Bate  v. 
Russell,  1  Mood.  &  M.,  332;  Kimball  v.  Lamson,  2 
Vt.,  138,  143,  144;  Hartness  v.  Thompson.  5  Johns., 
160 ;  1  Phil.  Ev.,  Am.  ed.,  59,  n.  3 ;  Greenl.  Ev.,  403, 
r«.  2.  It  seems  to  have  been  settled,  however,  both 
in  England  and  this  State,  that  the  law  is  otherwise. 
Emmet  v.  Butler,  7  Taunt.,  599;  Schermerhorn  v. 
Schermerhorn,  1  Wend.,  119;  Supervisors  of  Che- 
nango  v.  Birdsall,  4  Id.,  453,  457. 

The  cases  present  considerable  diversity  as  to  the 
time  when  the  acquittal  should  take  place,  viz.: 
whether  upon  the  closing  of  the  proofs  on  the  side 
of  the  plaintiff,  or  at  some  subsequent  stage  of  the 
cause.  Mr.  Phillips  in  the  7th  ed.  of  his  work  on 
evidence,  at  p.  73,  has  stated  the  general  rule  to  be, 
that,  "  One  of  several  defendants  is  not  entitled  to  a 
verdict,  separately  from  the  rest,  at  the  close  of  the 
plaintiff's  case,  although  the  plaintiff  has  failed  in 
proving  the  charge  against  him  ;  and  therefore,  he 
cannot  be  used  as  a  witness  for  the  other  defend- 
ants, until  the  whole  of  the  case  of  the  other  de- 
fendants, exclusive  of  the  evidence  which  he  may 
have  to  give,  is  entirely  finished."  To  this  he  cites 
Ward  v.  Bourn.  MSS.,  Trin.  T.  1821,  stated  in  2  Phil. 
Ev.,  426.  427.  7th  Lond.  ed.,  and  Wright  v.  Paulin,  1 
Ry.  &  Mood.,  128.  In  Bonser  v.  Curtis,  n.  to  Wynn 
v.  Anderson,  3  Carr.  &  P.,  396,  it  was  said  to  be 
matter  of  discretion  with  the  judge,  whether  the 
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case,  that  there  will  be  *two  judgments  [*1O8 
for  costs  against  the  plaintiff  in  one  action. 
The  justice  should  have  done  no  more  in  the 
first  instance  than  to  discharge  the  defendant 
Moon,  and  if  at  the  close  of  the  trial  he  thought 
the  action  was  not  maintained  against  Brock, 
the  other  defendant,  he  should  then  have  ren- 

jury  should,  in  the  middle  of  a  cause,  acquit  a  par- 
ticular defendant,  to  make  him  a  witness  for  his  co- 
defendants.  And  see,  Davis  v.  Living,  1  Holt,  N.  P., 
275.  In  Carpenter  v.  Jones,  1  Mood.  &  M.,  198.  n., 
Ld.Tenterden  re-asserted  this  doctrine  of  discretion; 
and  though  he  conceded  that  judges  had  been  in 
the  habit  of  refusing  to  direct  an  acquittal  till  all 
the  witnesses  had  been  examined,  and  that  it  was 
very  often  right  to  do  so :  yet,  he  said  it  might  be 
directed  when  most  convenient.  And  accordingly, 
in  that  case,  he  directed  one  defendant  to  be  acquit- 
ted immediately  after  the  opening  speech  for  the 
other  defendants.  Subsequently,  A.  D.  1834,  on  a 
trial  before  Park,  J.,  the  acquittal  of  three  out  of 
six  defendants,  was  allowed  at  the  close  of  the 
plaintiff's  case;  and  it  was  there  laid  down  as  having 
been  settled  by  the  unanimous  opinion  of  the 
judges,  "  that,  if  there  was  no  evidence  against  any 
one  defendant,  at  the  conclusion  of  the  case  on  the 
part  of  the  plaintiff,  such  defendant  is  entitled  to 
be  acquitted  ;  so  that  all  the  defendants  not  fixed 
by  the  plaintiff's  evidence,  are  to  be  acquitted  be- 
fore any  part  of  the  defense  is  gone  into."  And  it 
was  added  :  "  This  was  the  unanimous  opinion  of 
all  the  judges ;  before  that,  there  was  a  discrepancy 
in  the  practice."  Child  v.  Chamberlain,  6  Carr.  &  P., 
213 ;  and  see  Russell  v.  Rider,  Id.,  419,  S.  P.;  also,  1 
Phil.  Ev.,  Am.  ed.,  59 ;  Greenl.  Ev.,  402,  403.  The 
point  was  again  considered  in  the  K.  B.  in  1837,  on 
the  refusal  of  Coleridge,  J.,  to  direct  the  acquittal 
of  two  out  of  three  alleged  trespassers,  at  the  close 
of  the  plaintiff's  case.  And  Ld.  Denman.Cfo.  J.,  who 
delivered  the  judgment  of  the  court  said:  "The 
application  to  a  judge  in  the  course  of  the  cause,  to 
direct  a  verdict  for  one  or  more  of  several  defend- 
ants in  trespass,  is  strictly  to  his  discretion ;  and 
that  discretion  is  to  be  regulated,  not  merely  by  the 
fact  that,  at  the  close  of  the  plaintiff's  case,  no  evi- 
dence appears  to  effect  them.but  by  the  probabilities 
whether  any  such  will  arise  before  the  whole  evi- 
dence in  the  cause  closes.  There  is  so  palpable  a 
failure  of  justice,  when  the  evidence  for  the  de- 
fense discloses  a  case  against  a  defendant,  already 
prematurely  acquitted,  that  such  acquittal  ought 
never  to  take  place,  but  where  there  is  the  strong- 
est reason  to  believe  that  such  a  consequence 
cannot  follow."  Sowell  v.  Champion,  6  Ad.  & 
Ell.,  407. 

The  result  of  the  best  considered  English  cases, 
therefore,  seems  to  be.  that  this  separate  acquittal 
may  be  directed  at  any  stage  of  the  cause  after  the 
plaintiff  shall  have  rested  in  the  first  instance ;  but 
whether  immediately  after,  or  at  a  subsequent  pe- 
riod, is  entirely  discretionary  with  the  judge,  even 
where  there  is  no  evidence  against  the  defendant 
whose  acquittal  is  sought.  Several  American  cases 
are  to  the  same  effect.  Indeed  some  of  them  go 
the  length  of  saying  that  it  is  discretionary  whether 
any  intermediate  acquittal  shall  take  place  at  all. 
Per  Weston,  Ch.  J.,  in  Gilmore  v.  Bowden,  3  Fairf., 
412,  414 ;  Sawyer  v.  Merrill,  10  Pick.,  16,  18 ;  Dough- 
erty v.  Dorsey,  4  Bibb.,  207.  But  in  this  State  a  writ 
of  error  lies  for  a  total  denial  of  the  right  to  such 
acquittal  in  a  case  where  one  should  have  been  di- 
rected. Van  Deusen  v.  Van  Slyck,  15  Johns.,  223 ; 
Bates  v.  Conkling,  10  Wend.,  389,  392;  Noyes  v.Hew- 
itt,  18  Id.,  141,  143 ;  so,  also,  semble,  in  Arkansas.  Per 
Lacy,  J.,  in  Ballard  v.  Noaks,  2  Ark.,  45,  53.  And  the 
practice  generally  pursued  has  been  to  direct  the 
acquittal  upon  the  plaintiff's  closing  his  case ;  see 
Wilmarth  v.  Mountford,  4  Wash.  C.  C.,  79 ;  Lanning 
v.  Case.  Id.,  169  ;  Bates  v.  Conkling,  10  Wend.,  389, 
392 :  Noyes  v.  Hewitt,  18  Id.,  141,  143 ;  Van  Deusen 
v.  Van  Slyck,  15  Johns.,  223 ;  Higdon's  Heirs  v.  Hig- 
don's Devisees,  6  J.  J.  Marsh.,  54 ;  Greenl.  Ev.,  402, 
403 ;  though,  it  seems,  there  is  no  direct  authority  in 
the  American  books  for  saying,  that  it  may  not  be 
deferred  to  any  subsequent  period  of  the  trial  be- 
fore final  verdict,  if  the  judge,  in  the  exercise  of  his 
discretion,  thinks  proper  so  to  order. 

Though  one  of  several  defendants  sued  for  a 
wrong  in  a  justice's  court,  be  acquitted  there,  yet 
if  the  opposite  party  appeal,  the  former  is  not, 
therefore,  a  competent  witness  on  the  trial  of  the 
appeal.  Bates  v.  Conkling,  10  Wend.,  389. 
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dered  one  judgment  for  costs  in  favor  of  both 
defendants.  They  did  not  acquire  a  right  to 
two  bills  of  costs,  because  one  of  them  wasac- 
1 09*j  quitted  *sooner  than  the  other.  If  the 
plaintiff  had  succeeded  against  Brock,  the  jus- 
tice might  then  have  rendered  aseparate  judg- 
ment in  favor  of  Moon  for  his  costs. 

If  the  justice  had  at  the  last  rendered  a  judg- 
ment for  the  plaintiff  against  Brock,  then,  al- 
though the  judgment  m  favor  of  Moon  was 
rendered  at  a  time  when  he  was  not  regularly 
entitled  to  it,  yet  as  it  was  such  a  judgment  as 
he  was  entitled  to  have  in  the  final  result,  it 
might  be  supported.  The  plaintiff  would  have 
had  no  substantial  ground  for  complaint.  But 
as  the  judgment  for  Moon  was  rendered  in  too 
early  a  stage  of  the  trial,  and  as  in  the  end 
there  were  two  judgments  against  the  plaint- 
iff, I  think  both  judgments  have  been  proper- 
ty reversed. 

Judgment  affirmed. 

Cited  in-4  Hill,  549 ;  2  Barb..  358,  359 ;  8  Barb.,  357; 
12  Barb.,  365 ;  15  Abb.  Pr.,  186 ;  3  E.  D.  8.,  595. 


THE  PEOPLE,  ex  rel.  NOBLE,  v.  ABEL. 

Imprisonment  for  Debt — Act  to  Aboluh— Appli- 
cation for  Discharge  under  Jurisdiction — Suf- 
ficiency of  Petition— Effect  of  Discharge. 

Where  a  debtor  makes  application  for  a  discharge 
under  the  Act  to  Abolish  Imprisonment  for  Debt 
and  to  Punish  Fraudulent  Debtors,  he  must  set 
forth  the  facts  necessary  to  confer  jurisdiction  upon 
the  officer. 

In  order  to  confer  jurisdiction,  it  must  appear 
that  the  debtor  has  either  been  committed  to  Jail 
under  section  9  of  the  Act,  or  has  given  the  bond 
specified  in  the  4th  sub.  of  sec.  10,  or  that  a  suit  has 
been  commenced  against  him  in  a  court  of  record, 
in  which,  by  the  provisions  of  the  Act,  he  cannot 
be  arrested  or  imprisoned. 

Accordingly,  where  the  debtor's  petition  omitted 
to  state  either  of  these  particulars,  but  set  forth 
that  he  was  "  an  insolvent  debtor  within  the  mean- 
ing of  the  Act  to  Abolish  Imprisonment  for  Debt 
and  to  Punish  Fraudulent  Debtors,  passed  May  26, 
1831 ; "  and  prayed  that  his  estate  might  "  be  as- 
signed for  the  benefit  of  all  his  creditors  and  his 
person  exempted  from  arrest  or  imprisonment  by 
reason  of  any  debts  arising  upon  contracts  pre- 
viously made."  Held,  not  sufficient  to  confer  ju- 
risdiction, and  a  discharge  having  been  granted  by 
the  officer,  his  proceedings  were  reversed  on  certio- 
rari. 

Semble,  that  a  discharge  pursuant  to  the  above 
Act,  affects  no  creditors  save  such  as  either  have 
applied,  or  are  entitled  to  apply  for  a  warrant  for 
the  arrest  of  the  debtor  under  section  3 ;  and  that 
these  are  the  only  creditors  who  are  entitled  to  a 
dividend  under  the  debtor's  assignment.  Per  Bron- 
son,  J. 

Citations— Laws,  1831,  p.  396,  sees.  3-9,  17  ;  2  R.  8., 
28,  art.  5. 

pERTIORARI  to  John  S.Chipman, a  Supreme 
Vj  Court  Commissioner, residing  in  the  Coun- 
11O*]  ty  *of  Essex,  to  bring  up  the  pro- 
ceedings before  him  by  which  the  defendant, 
Abel,  was  discharged  from  imprisonment.  In 
February,  1838,  Charles  Noble  recovered  a 
judgment  in  this  court  against  the  defendant 
on  a  note  which  belonged  to  the  relator,  and 
on  the  application  of  the  relator,  the  defend- 
ant was,  on  the  2d  of  July  following,  commit- 
ted to  the  Essex  Co.  jail  pursuant  to  the  pro- 
visions of  the  Non  Imprisonment  Act.  Stat. 
of  1881,  p.  396,  sees.  8-11.  August  8,  1838, 
the  defendant  presented  a  petition  to  the  com- 
missioner, as  follows:  "  State  of  New  York, 
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County  of  Essex,  ss.  To  John  8.  Chipman, 
Esquire,  Sup.  Court  Commissioner  for  said 
County.  The  petition  of  the  undersigned 
James  Abel,  who  resides  in  said  County  of  Es- 
sex, respectfully  represents,  that  he  is  an  in- 
solvent debtor  within  the  intent  of  the  '  Act  to 
Abolish  Imprisonment  for  debt  and  to  Puni-h 
Fraudulent  Debtors,'  passed  April  26,  1831, 
wherefore  he  prays  that  his  estate  may  be  as- 
signed for  the  benefit  of  all  his  creditors,  and 
that  his  person  may  be  exempted  from  arrest 
or  imprisonment  by  reason  of  any  debts  aris- 
ing upon  contracts  previously  made."  Dated 
and  signed.  An  account  of  creditors  and  an 
inventory  of  the  debtor's  estate  accompanied 
the  petition.  The  commissioner  proceeded, 
and  after  a  hearing,  ordered  an  assignment  and 
granted  a  discharge  to  the  debtor.  The  dis- 
charge could  not  be  found,  and  was  not  re- 
turned. 

Mr.  A.  C.  Hand,  for  the  relator,  insisted 
that  the  petition  was  not  sufficient  to  give  the 
commissioner  jurisdiction. 

Mr.  S.  Stevens,  for  the  debtor. 

By  the  Court,  Bronson,  J.  By  the  12th 
section  of  the  Non-Imprisonment  Act,  Stat.  of 
1831,  p.  396,  it  will  be  seen  that  the  persons 
who  are  entitled  to  apply  for  a  discharge  un- 
der that  statute  are  :  1.  Any  person  who  has 
been  committed  to  jail  in  pursuance  of  the 
preceding  sections,  viz.  :  sees.  3-9  *in-  [*11 1 
elusive ;  2.  Anyone  who  has  given  the  bond 
specified  in  the  fourth  subdivision  of  the  10th 
section  of  the  Act,  which  is  a  bond  to  the  com- 
plaining creditor  with  a  condition  that  the  de- 
fendant will  apply  for  an  assignment  and  dis- 
charge ;  and  3.  Anyone  against  whom  a  suit 
has  been  commenced  in  a  court  of  record,  in 
which  suit  the  defendant  cannot,  by  the  pro- 
visions of  that  Act,  be  arrested  or  imprisoned 
without  resorting  to  the  special  proceedings  au- 
thorized by  sections  3-9  inclusive.  The  Act 
makes  no  provision  for  the  discharge  of  insolv- 
ent debtors  generally,  or,  indeed,  for  any  in- 
solvent debtor  eo  nomine.  It  only  provides  for 
those  persons  who  either  have  been  or  may  be 
arrested  and  imprisoned  on  the  ground  that 
they  are  fraudulent  debtors.  The  defendant 
did  not  state  any  fact  in  his  petition  to  bring 
the  case  within  the  statute  under  which  he 
asked  to  be  discharged,  uor  is  it  possible  to  in- 
fer from  the  petition  any  fact  which  would 
give  the  officer  jurisdiction  The  defendant 
says  he  is  "  an  insolvent  debtor  within  the  in- 
tent "  of  the  statute  ;  but  the  statute  does  not 
provide  for  any  such  class  of  persons.  It  is 
not  stated  that  the  defendant  had  been  com- 
mitted to  jail;  that  he  had  given  a  bond  to  ap- 
ply for  a  discharge  ;  or  that  any  suit  had  been 
commenced  against  him.  The  only  things 
which  could  give  the  officer  jurisdiction  are 
wholly  omitted. 

The  nature  of  the  proceeding  seems  to  have 
been  totally  misapprehended.  The  defendant 
applied  for  a  discharge  under  the  "Act  to 
Abolish  Imprisonment  for  Debt  and  to  Punish 
Fraudulent  Debtors,"  passed  in  1831  ;  but  his 
petition  was  framed  under  the  statute  provid- 
ing for  "  voluntary  asssignments  by  an  insolv- 
ent, for  the  purpose  of  exonerating  his  per- 
son from  imprisonment."  2  R.  8.,  28,  art.  6. 
The  prayer  of  the  petition  was  that  the  debt- 
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or's  estate  might  be  assigned  "  for  the  benefit 
of  all  his  creditors,  and  that  his  person  may 
be  exempted  from  arrest  or  imprisonment  by 
reason  of  any  debts  arising  upon  contracts  pre- 
viously made."  Under  the  Act  of  1831,  as  I 
read  it,  the  assignment  is  not  made  for  the 
benefit  of  all,  but  only  for  the  benefit  of  apar- 
1 1 2*J  ticular  class  of  creditors;  *and  the  dis- 
charge does  not  exempt  the  debtor  from  arrest 
or  imprisonment  generally,  but  only  exonerates 
him  from  being  proceeded  against  for  fraud 
by  those  creditors  who  have  commenced  suits. 
Sees.  17,  3-9.  I  think  the  discharge  only  af- 
fects those  creditors  who  either  have  applied, 
or  are  entitled  to  apply  for  a  warrant  for  the 
arrest  of  the  debtor  under  the  3d  section  of  the 
Act,  and  that  those  are  the  only  creditors  who 
are  entitled  to  a  dividend.  But  that  question 
need  not  be  settled  on  the  present  occasion.  It 
is  enough  that  the  debtor  applied  for  a  dis- 
charge under  the  Act  of  1831,  without  stating 
any  fact  which  could  give  the  commissioner 
jurisdiction  to  proceed  under  that  statute. 
Proceedings  reversed. 

Criticised— 2  Barb.  Ch.,  294. 

Reviewed— 13  Barb.,  618. 

Cited  in—  4  Hill,  579 ;  5  Denio,  555;  IN.  Y.,  160;  1 
Barb.,  298,  301;  3  How.  Pr.,  116;  3  Abb.  Pr.,  119; 
Edm.,  483;  5  Leg.  Obs.,  410. 


PLF/TS  t>.  JOHNSON. 

Note  Payable  to  Order  of  Fictitious  Person,  Treat- 
ed as  Payable  to  Bearer — Statute — Notes  Pay- 
able to  Order  of  Maker — Transfer  without  In- 
dorsement—  Statute  Authorizing  Joinder  of 
Makers  and  Indorsers — Set-off — Note  by  Part- 
ners. 

A  note  made  payable  to  the  order  of  a  fictitious 
person,  and  negotiated  by  the  maker,  may  be  treat- 
ed as  a  note  payable  to  bearer ;  and  this,  independ- 
ent of  the  provision  in  1  R.  S.,  768,  sec.  5. 

Notes  payable  to  the  order  of  the  maker  are,  by 
the  above  statute,  placed  upon  the  same  footing 
with  those  drawn  payable  to  the  order  of  a  fictitious 
person. 

There  never  was  any  difficulty  in  the  holder's 
making  title  and  suing  on  a  note,  though  drawn 
payable  to  the  order  of  the  maker,  If  the  latter  trans- 
ferred it  by  indorsement;  and,  consequently,  the 
statute  was  only  intended  for  cases  where  the  maker 
transfers  without  indorsement. 

Nor  does  the  statute  apply  where  a  third  person  is 
named  as  payee  along  with  the  maker  or  makers. 

The  statute  authorizing  the  makers  and  indorsers 
of  a  promissory  note  to  be  joined  in  one  suit  only 

NOTE.— Negotiable  paper— Payable  to  order  of  ficti- 
tious person— To  order  of  maker. 

Any  bona  fide  holder  may  recover  on  a  note  paya- 
ble to  a  fictitious  person  against  the  maker,  as  upon  a 
note  payable  to  bearer.  Farnsworth  v.  Drake,  11 
Ind.,  103 :  Stevens  v.  Strong,  2  Sandf.,  139 ;  Rogers  v. 
Ware,  2  Neb.,  29. 

See,  also.  Lane  v.  Krekle,  22  la.,  404 ;  Foster  v. 
Shattuck,  2  N.  H.,  447  :  Forbes  v.  Espy,  21  Ohio  St., 
483;  Blodgett  v.  Jackson,  40  N.  H.,  26;  Maniort  v. 
Roberts,  4  E.  D.  Smith,  84, 

A  note  made  payable  to  the  maker  is  a  nullity  until 
indorsed,  when  it  probably  has  the  effect  of  a  note 
payable  to  bearer  or  indorsee  according  to  the  in- 
dorsement. 

See.  Wilder  v.  De  Wolf, 24 III.,  190;  Commonwealth 
v.  Dallinger,  118  Mass..  439;  Commonwealth  v.  But- 
terick,  100  Mass..  12 ;  Bishop  v.  Rowe,  71  Me.,  263 ; 
Miller  v.  Weeks,  22  Pa.  St..  89 ;  Main  v.  Hilton,  54 
Cal.,  110;  Hall  v.  Shorter,  46  Ala.,  453;  Smalley  v. 
White,  44  Me.,  422. 

As  to  the  New  York  law,  see  Irving  Nat'l  Bank  v. 
Alley,  79  N.  Y.,  536,  statute  and  authorities  there 
cited. 
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goes  to  the  remedy  of  the  holder,  and  does  not  af- 
tect  the  rights  of  makers  and  indorsers  as  between 
themselves. 

Z.,  D.  and  R.,  being  partners,  gave  a  note  in  the 
firm  name,  payable  to  the  order  of  R.  and  one  G. 
The  payees  transferred  the  note,  both  indorsing  it, 
to  P.;  and  he  transferred  it  in  like  manner  to  a 
bank.  The  latter  caused  the  note  to  be  duly  pro- 
tested, and  subsequently  recovered  a  judgment  on 
it  against  the  indorsers  and  makers,  and  P.  was 
obliged  to  pay  the  whole.  Held  that  P.'s  claim  for 
the  moneys  thus  paid  was  the  same  as  if  the  note 
had  never  been  transferred  by  him,  and,  as  G.  and 
R.  were  joint  indorsers,  he  could  not  set-off  any 
part  of  it  in  a  suit  against  him  upon  a  demand  con- 
tracted with  G.  alone. 

Citation— 5  Cow..  688. 

A  SSUMPSIT,*  tried  before  Kent,  O.  [*1 13 
Q.  Judge,  at  the  N.  Y.  Circuit,  in  November, 
1841.  The  plaintiff  gave  in  evidence  a  prom- 
issory note  made  by  the  defendant  on  the  15th 
of  January,  1833,  for  $524.98,  payable  to  Law- 
rence Gross  or  bearer,  one  day  after  date,  on 
which,  after  deducting  payments,  there  re- 
mained due  $417.62.  The  defense  was  a  set- 
off  against  Lawrence  Gross,  the  payee  of  the 
note.  The  defendant  gave  in  evidence  a  judg- 
ment record  in  this  court,  by  which  it  appeared 
that  the  Herkimer  County  Bank,  in  October, 
1838,  recovered  a  judgment  in  an  action  of  as- 
sumpsit  against  Andrew  Zimerman,  David 
Gross,  Henry  Roseboom,  Lawrence  Gross  and 
Peter  Plets,  for  $519.37  damages  and  costs.  It 
appeared  by  the  record  that  the  judgment  was 
recovered  against  the  makers  and  indorsers  of 
the  promissory  note  hereinafter  mentioned. 
An  execution  issued  on  the  judgment  in  Octo- 
ber, 1838,  and  the  defendant  offered  to  prove 
that  he  paid  the  full  amount  of  the  debt  to  the 
sheriff.  He  also  offered  to  prove  that,  at  the 
time  of  the  payment,  all  of  the  defendants  in 
the  judgment  were  insolvent,  except  himself 
and  Lawrence  Gross;  and  he  insisted  that  this 
evidence  would  entitle  him  to  set  off  one  half, 
or  at  the  least  one  fifth  part  of  the  amount 
paid,  against  the  plaintiff's  demand.  The  judge 
rejected  the  evidence,  and  the  defendant  ex- 
cepted. 

The  defendant  then  gave  in  evidence  the  note 
on  which  the  judgment  was  recovered,  as  fol- 
lows :  "  Three  months  after  date  we  promise 
to  pay  to  the  order  of  Lawrence  Gross  and 
Henry  Roseboom,  at  the  Herkimer  County 
Bank  at  Little  Falls,  four  hundred  and  fifty 
dollars  for  value  received.  Feb.  16, 1838.  A. 
Zimerman  &  Co."  Indorsed,  "  Henry  Rose- 
boom,  Lawrence  Gross,  Peter  plets."  The  de- 
fendant then  offered  to  prove  that  the  firm  of 
A.  Zimerman  &  Co.  consisted  of  Andrew  Zim- 
erman, David  Gross  and  Henry  Roseboom — 
Roseboom  being  one  of  the  makers  as  well  as 
one  of  the  payees  and  indorsers  of  the  note  ; 
that  the  note  was  duly  protested  for  non-pay- 
ment when  it  came  to  maturity,  and  notice 
given  to  the  indorsers  ;  that  he  had  paid  and 
taken  up  the  note  as  one  of  *the  in-  [*1 14 
dorsers;  that  Lawrence  Gross  was,  at  the  time 
of  such  payment, the  owner  of  the  note  now  in 
suit,  and  that  the  plaintiff  had  subsequently 
purchased  that  note  at  a  receiver's  sale  of  the 
effects  of  Lawrence  Gross,  for  about  $20,  with 
notice  that  the  defendant  claimed  the  right  to 
set  off  against  it.  Upon  this  evidence,  the  de- 
fendant claimed  the  right  to  set  off  the  amount 
of  the  Zimerman  note  against  the  plaintiff's  de- 
mand. The  judge  decided  that  Henry  Rose- 
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boom  and  Lawrence  Gross  were  to  be  consid- 
ered joint  indorsers,  and  that  the  defendant 
could  not  set  off  bis  demand  against  Lawrence 
Gross  alone;  whereupon  the  defendant  except 
ed.  and  a  verdict  having  been  rendered  against 
him,  he  now  moved  for  a  new  trial  on  a  bill  of 
exceptions. 

Mr.  D.  Cady,  for  defendant. 

Mr.  J.  Holme*,  for  plaintiff. 

By  the  Court,  Bronson.  J.  The  first  ground 
assumed  by  the  defendant  is,  that  the  judg- 
ment against  Zimerman  and  others  proves  that 
nil  of  the  five  defendants  in  that  action  were 
joint  debtors  ;  and  having  as  one  of  the  joint 
debtors  paid  the  whole  judgment,  he  insists  on 
a  right  of  action  or  set-off"  against  Lawrence 
Gross,  another  of  the  joint  debtors,  for  one 
ti  f  th  part  of  the  j udgment.or  to  the  extent  of  one 
half  of  the  judgment,  on  showing  that  all  the 
other  defendants  in  that  action  were  insolvent  at 
the  time  the  payment  was  made.  I  do  not 
think  it  necessary  to  inquire  what  are  the  rem- 
edies of  one  of  several  joint  debtors  who  has 
paid  the  whole  debt.against  his  co-obligors;  for 
although  the  judgment  was  apparently  on  a 
joint  undertaking  by  all  of  the  defendants.yet, 
as  between  these  parties  we  must,  I  think, take 
notice  of  the  fact  that  it  was  a  suit  and  judg- 
ment under  our  statute  upon  the  several  liabil- 
ities of  makers  and  indorsers  of  a  promissory 
note.  The  statute  only  goes  to  the  remedy  of 
the  holder,  and  does  not  affect  the  rights  of 
makers  and  indorsers  as  between  themselves. 
1 15*j*The  defendant  could  acquire  no  great- 
er right  by  waiting  until  judgment,  and  then 
paying  the  note,  than  he  would  have  had  on 
taking  up  the  note  before  the  several  parties  to 
it  had  been  sued.  We  must  then  inquire  what 
are  the  rights  of  the  defendant  as  holder  of  the 
note.without  regard  to  the  judgment  recovered 
by  the  bank. 

So  far  as  appears, the  note  which  the  defend- 
ant proposes  to  set  off  was  made  by  Zimerman 
&  Co.  in  the  usual  course  of  business,  and  was 
indorsed  by  the  payees,  Gross  and  Roseboom, 
to  the  defendant,  and  by  the  defendant  to  the 
Herkimer  County  Bank.  The  note  having  been 
protested,  the  defendant,  as  indorser.paid  and 
took  it  up,  and  he  now  has  the  same  rights 
against  the  prior  parties  as  he  would  have  had 
if  the  note  had  never  been  transferred  to  the 
Bank.  He  may  have  an  action,  or  a  set-off, 
against  Zimerman  &  Co., the  makers, or  against 
Gross  and  Roseboom,  the  indorsers.  But  as 
they  are  joint  indorsers.he  can  neither  sue  nor 
set  off  against  Gross  alone.  It  is  said, however, 
that  as  Roseboom  was  both  maker  and  indorser, 
his  name  as  one  of  the  payees  and  indorsers 
may  be  wholly  disregarded,  and  then  it  will 
stand  as  a  note  payable  to  and  indorsed  by 
Gross  alone,  which  will  let  in  the  set-off.  We 
are  referred  to  1  R.  8..  768,  sec.  5,  which  pro- 
vides, that  a  promissory  note  "  made  payable 
to  the  order  of  the  maker  thereof,  or  to  the  or- 
der of  a  fictitious  person,  shall, if  negotiated  by 
the  maker,  have  the  same  effect,  and  be  of  the 
same  validity,  as  against  the  maker  and  all  per- 
sons having  knowledge  of  the  facts,  as  if  pay- 
able to  the  bearer."  It  had  been  settled  long 
before,  that  a  note  made  payable  to  the  order 
of  a  fictitious  person,  and  negotiated  by  the 
maker,  might  be  treated  as  a  note  payable  to 
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bearer.  Notes  made  payable  to  the  order  of 
the  maker  are  now  placed  upon  the  same  foot 
ing.  The  statute  was  made  for  the  purpose  of 
obviating  a  difficulty  in  the  way  of  the  holder 
in  making  title  and  suing  on  a  note  which  had 
not  been  Indorsed  by  the  person  to  whose  order 
it  was  made  payable.  It  applies  to  cases  where 
the  maker,  who  is  also  payee,  negotiates  the 
note  without  indorsement.  Where  be  transfers 
by  indorsement,  there  never  was  any  [*1 16 
difficulty  on  the  part  of  the  holder  in  making 
title  and  suing  on  the  note.  Smith  v.  Ludter,  5 
Cow..  688. 

But  if  the  statute  is  broad  enough  in  its 
terms  to  include  an  indorsed  note,  there  is 
still  a  difficulty  in  the  way  of  the  defense.  The 
statute  only  provides  for  cases  where  the  note 
is  "  made  payable  to  the  order  of  the  maker 
thereof. "  Here  the  note  is  made  by  three  per- 
sons, and  only  one  of  them  is  named  as  payee. 
And  what  is  more  material,  one  of  the  payees 
is  not  a  maker  of  the  note.  The  note  could  not 
be  "negotiated  by  the  maker,"  or  makers,  any 
or  all  of  them,  without  the  indorsement  of  Gross. 
He  has  in  fact  indorsed  the  note  in  conjunc- 
tion with  Roseboom,  the  other  payee.  They 
have  made  a  joint  contract  with  the  defendant, 
and  he  can  only  treat  them  as  joint  debtors. 
He  cannot  sue  or  set  off  the  note  against  Gross 
alone. 

There  is  a  strong  equity  in  favor  of  the  de- 
fense, and  I  regret  the  necessity  of  confirming 
the  decision  which  was  made  at  the  circuit. 

New  trial  denied. 

Cited  in-1  N.  Y..  117;  49  Am.  Dec.,  313;  25  N.  Y., 
634;  79  N.,Y.,540;  1  Bos., 305;  53  Am.  Dec., 696;  5  Strob. 
Law.,  111. 


THE  PEOPLE,  ex  rel.  ALLKN  ET  ux., 

THE  SUPERINTENDENTS  OF  THE  POOR 
OF  SENECA  COUNTY. 

Bastardy — Compromise  with  Superintendents  of 
the  Poor — Construction  of  Statute  —  Man- 
damus. 

The  statute,  Seas.  L.  of  1838.  p.  173,  providing, 
that  the  mother  of  a  bastard  child  shall  be  entitled 
to  receive  the  money  paid  by  the  putative  father  on 
a  compromise  with  the  Superintendents  of  the  Poor, 
ought  not  be  construed  so  as  to  give  it  a  retrospect- 
ive operation. 

Where  the  compromise  was  made  and  the  money 
paid  into  the  county  treasury  in  1835;  held,  that  the 
mother,  who  applied  to  the  superintendents  in  1841, 
was  not  entitled  to  a  mandamus  against  the  latter 
to  compel  a  payment  of  the  money  to  her,  though 
she  had  tendered  the  security  required  by  the  Act. 

Citations-Laws,  1832,  p.  43;  Laws,  1838,  p.  173. 

A  MANDAMUS  having  heretofore  issued  in 
1A.  this  cause,  the  parties  waived  the  making 
of  a  return,  and  agreed  upon  the  following 
facts.  In  1834,  Ann  Carvin,  now  the  wife  of 
Allen,  *being  pregnant  of  a  child  like-  [*1  1  7 
ly  to  be  born  a  bastard,  proceedings  were  in- 
stituted against  one  Hittle.who  was  finally  ad 
judged  to  be  the  putative  father;  and  an  order 
of  filiation  was  thereupon  made, by  which  Hil- 
tle  was  required  to  pay  six  shillings  per  week 
for  the  support  of  the  child.  Some  time  after- 
wards, the  defendants,  the  Superintendents  of 
the  Poor  of  Seneca  Co., in  pursuance  of  a  com- 
promise made  by  them  with  Hittle,  received 
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from  him  $175,  and  discharged  him  from  all 
further  liability.  The  child  was  born  in  the 
latter  part  of  the  year  1834,  before  the  inter- 
marriage of  the  relators.and  has  lived  with  the 
mother  ever  since,  without  any  expense  to  the 
town  or  county.  The  money  paid  to  the  de- 
fendants by  Hittle  was  placed  in  the  Treasury 
of  Seneca  Co.  in  1835.  In  October,  1841,  the 
relators  presented  to  the  defendants  security 
for  the  support  of  the  child,  which  was  admit- 
ted to  be  sufficient  in  form  and  substance,  and 
•demanded  that  the  money  received  from  Hittle 
should  be  paid  over  to  them.  The  defendants 
refused  to  pay  over  the  money  ;  and,  on  mo- 
tion of  the  relators,  a  mandamus  was  issued, 
•commanding  them  to  pay,  or  show  cause,  etc. 

Mr.  J.  Herron,  for  relators. 

Mr.  A.  T.  Knox,  for  defendants. 

By  the  Court,  Nelson,  Oh.  J.  By  the  Act 
of  1833,  Sess.  L.  of  1832,  p.  43,  Superintendents 
of  the  Poor  were  authorized  to  compromise 
with  the  fathers  of  bastard  children  in  respect 
to  their  support,  and  to  discharge  such  fathers 
from  all  further  liability;  and  by  the  Act  of 
1838,  Sess.  L.  of  1838,  p.  173,  it  was  provided 
that  whenever  a  compromise  should  be  made, 
the  mother  of  the  child,  on  giving  security  for 
its  support  and  to  indemnify  the  town  or  coun- 
ty, should  be  entitled  to  receive  the  money  paid 
•o"r  secured  by  the  father  on  such  compromise. 
The  provisions  of  these  statutes  are  new,  and  I 
think,  as  well  upon  the  words  as  on  general 
principles,  the  latter  should  be  construed  to 
1 18*]  operate  prospectively  only.  *In  this 
•case,  the  compromise  was  effected  in  1835,  the 
money  paid  into  the  county  treasury  in  the 
same  year,  and,  for  aught  we  can  see,  it  has 
passed  out  of  the  control  of  the  defendants. 
We  cannot,  therefore,  compel  them  to  pay  it 
over  to  the  mother  upon  a  tender  of  the  se- 
curity. 

Judgment  for  the  defendant. 


THE  UNION    INSURANCE    COMPANY, 

v. 
TYSEN. 

Marine  Insurance — Deviation — Time  Policy — 
Fraud — Expiration  of  Policy — WJien  Vessel 
'  'at  Sea" —  Warranty  to  Sail —  What  Satisfies. 

A  deviation,  in  the  ordinary  sense  of  that  term,  is 
•not  predicable  of  a  marine  policy  on  time  merely ; 
for  it  is  of  the  nature  of  such  a  policy  that  it  limits 
the  vessel  to  no  geographical  track. 

Nor  can  any  particular  trip  or  voyage  be  regarded 
-as  having  the  effect  of  a  deviation  under  a  policy  of 
this  nature,  unless  undertaken  in  fraud  of  the 
policy. 

Where  a  marine  policy  on  time,  e.  g.,  for  one 
year,  contains  a  clause  that,  should  the  vessel  be  at 
•sea  at  the  expiration  of  the  year,  the  risk  shall  con- 
tinue until  she  arrives  at  her  port  of  destination  ;  if, 
at  the  end  of  the  year,  she  be  at  sea,  no  matter 
where,  or  in  what  direction  steering,  the  policy  at- 
taches for  the  ulterior  term,  provided  her  course 


NOTE.— Deviation— In  general,  what  constitutes  — 
Effect  of—  Time  policies— Delay. 

See,  Patrick  v.  Ludlow,  3  Johns.  Gas.,  10,  note ;  Gil- 
fert  v.  Hallet,  2  Johns.  Gas.,  296,  note;  Earl  v.  Shaw, 
1  Johns.  Gas.,  313,  note ;  Liotard  v.  Graves,  3  Cai.,  226, 
note ;  Henshaw  v.  Marine  Ins.  Co.,  2  Cai.,  274,  note  ; 
.'Suydam  v.  Marine  Ins.  Co.,  1  Johns.,  181,  note. 

Commencement  of  voyage— What  Is,  See,  Dennis  v. 
ILudlow,  2  Cai.,  Ill,  note. 

HILL  3. 


has  been  fairly  governed  by  the  views  of  the  owner 
or  charterer  as  to  the  exigencies  of  his  trade  or  busi- 
ness, and  she  has  not  been  kept  at  sea  in  fraud  of 
the  policy. 

A  vessel  lying  in  a  river  or  canal  communicating 
with  the  ocean,  is  at  sea,  within  the  meaning  of 
those  words  when  used  by  way  of  continuing  a 
time  policy,  provided  she  has  quit  her  moorings  in 
readiness  for  the  voyage  with  intent  to  prosecute  it; 
and  this,  though  she  be  immediately  stopped  by 
head  winds.  Per  Cowen,  J. 

The  least  locomotion,  with  readiness  of  equip- 
ment and  clearance,  satisfies  a  warranty  to  sail, 
though  the  vessel  be  afterwards  detained  or  driven 
back. 

Otherwise,  as  to  a  warranty  to  depart :  for  "de- 
parture" imports  an  effectual  leaving  qf  the  place. 
Per  Cowen,  J. 

A  ship  was  insured  for  one  year  from  October  7, 
1837,  and  if  "at  sea"  when  the  year  expired,  the  risk 
was  to  continue  until  she  reached  her'  port  of  desti- 
nation in  the  U.  S.  She  went  to  Rotterdam  and  dis- 
charged her  cargo  from  one  of  the  canals  in  that 
city  about  September  20,  1838,  Finding  no  return 
freight  to  the  F.  S.,  the  captain  determined  to  go  to 
Newcastle  upon  Tyne,  and  thence  home  to  N.  Y., 
in  pursuance  of  his  instructions.  The  ship  was  ac- 
cordingly moved  from  the  canal  into  the  River 
Maese,  about  25  miles  from  the  sea,  and  a  pilot  or- 
dered October  5,  when  all  of  the  ship's  papers  to  en- 
able her  to  proceed  to  Helvoetsluys  were  ready  for 
delivery ;  but  owing  to  contrary  winds  she  did  not 
sail  till  the  8th,  on  which  day  the  pilot  and  papers 
were  brought  on  board.  She  reached  Helvoetsluys 
on  *the  10th,  and  there  exchanged  her  papers  [*119 
obtained  at  Rotterdam,  for  sea  papers,  but  in  con- 
sequence of  heavy  gales  did  not  leave  till  the  26th, 
when  she  proceeded  to  Newcastle,  took  a  cargo  and 
left  for  N.  Y.  December  1,  having  made  all  possible 
haste  to  get  out  of  the  North  Sea  before  the  middle 
of  winter.  December  5  she  struck  on  the  French 
coast  and  suffered  considerable  loss.  Held,  that  the 
vessel  was  "at  sea"  at  the  expiration  of  the  year, 
within  the  meaning  of  the  policy,  and  having  been 
fairly  governed  in  her  course  by  the  exigencies  of 
trade,  the  policy  attached  for  the  ulterior  term. 

Had  the  master  fraudulently  or  idly  and  unnec- 
essarily protracted  the  voyage,  thus  incurring  the 
peril  of  a  winter  in  a  northern  sea,  the  question 
would  have  been  different. 

And  semble,  if,  under  the  circumstances,  the  ves- 
sel had  gone  from  Newcastle  to  a  port  not  on  the  way 
to  the  U.  S.,  it  might  have  had  the  effect  of  a  de- 
viation. 

The  case  of  Ins.  Co.v.  Hutton,  24  Wend.,  330,com- 
mented  on  and  explained. 

Citations-24  Wend.,  330 ;  14  Mass.,  31 :  20  Pick., 
275 ;  Cowp.,  601,  607 ;  6  Taunt.,  241 :  4  Camp.,  84 ;  8 
Maule  &  S.,  456,  461 ;  3  Barn.  &  C.,  495 ;  3  B.  &  Aid. , 
514 ;  1  Crom.  M.  &  R.,  809,  818. 

ERROR  to  the  Superior  Court  of  the  City  of 
N.  Y.  The  action  in  the  court  below  was 
assumpsit  by  Tysen  against  The  Union  Insur- 
ance Company,  on  a  policy  of  insurance.  The 
policy  was  on  one  half  of  the  ship  Montpelier, 
"at  and  from  the  7th  day  of  October,  1837,  at 
noon,  for  and  during  the  term  of  one  year  ; 
and  if  at  sea  at  the  expiration  of  the  year,  the 
risk  to  continue  at  the  same  rate  of  premium 
until  her  arrival  at  her  port  of  destination  in 
the  United  States— each  passage  subject  to  sep- 
arate average."  Two  questions  were  raised  on 
the  argument  of  the  case  in  this  court,  viz.:  1. 
Whether,  at  the  expiration  of  the  year,  the  ves- 
sel was  at  sea,  within  the  meaning  of  the  pol- 
icy; and  2.  If  at  sea,  whether  she  had  pursued 
her  voyage  home  with  sufficient  directness. 
The  evidence  given  at  the  trial  in  the  court  be- 
low was  this: 

John  Tysen,  the  master,  testified  that  he  took 
up  the  ship  Montpelier,  in  N.  Y.,  went  to  New 
Orleans,  whence  he  proceeded  to  Liverpool, 
and  then  returned  to  New  Orleans,  at  which 
place  he  took  a  cargo  for  Cowes  and  a  market, 
with  directions  to  wait  for  orders  at  Cowes. 
Having  received  instructions  there,  he  went  to 
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Rotterdam  to  land  and  discharge  the  cargo. 
He  arrived  at  the  latter  place  September  20, 
1838,  and  discharged  the  cargo  about  the  27th 
12O*J  of  the  same  *month.  Finding  that  no 
return  freight  to  the  U.  S.  could  be  procured 
at  Rotterdam,  he  determined  to  proceed  to 
Newcastle  upon  Tyue  and  thence  home  to  N. 
Y.,  in  pursuance  of  his  instructions.  At  Rot- 
terdam, he  commenced  taking  in  ballast  Oc 
tober  3.  and  finished  on  the  4th,  when  the 
vessel  was  lying  5  or  6  of  her  lengths  up  one 
of  the  canals  in  the  city.  On  the  day  last 
named  all  the  ship's  papers  and  clearances  to 
enable  her  to  proceed  to  Helvoetsluys,  were 
ready  ;  but  these  did  not  include  a  clearance 
for  sea,  which  was  to  be  got  at  the  latter  place. 
On  the  5th,  at  4:30  P.  M.,  the  vessel  moved 
into  the  River  Maese,  opposite  the  city,  by  the 
use  of  her  sails.  The  wind  being  right  ahead, 
she  could  not  get  down  the  river;  but  if  the 
wind  had  been  fair,  she  would  have  gone  to 
sea  immediately.  Contrary  winds  and  a  heavy 
sea  prevented  her  sailing  till  the  8th,  between 
12  and  1  P.  M.  She  reached  Helvoetsluys  on 
the  10th,  and  exchanged  her  papers  taken  on 
board  at  Rotterdam,  for  sea  papers;  but  in  con- 
sequence of  heavy  gales  from  N.  N.  W.  did 
not  leave  till  the  26th,  when  she  got  out  and 
proceeded  to  Newcastle,  where  she  took  a  car- 
go and  left  December  1,  bound  for  N.  Y.,  hav- 
ing made  all  the  haste  she  could  to  get  out  of 
the  North  Sea  before  the  middle  of  winter.  In 
the  evening  of  December  5,  she  struck  on  the 
French  coast,  near  Dunkirk,  and  was  obliged 
to  put  into  that  port  and  undergo  repairs  at 
considerable  expense.  The  loss  here  incurred 
formed  the  ground  of  the  action.  From  Dun 
kirk  she  proceeded  to  N.  Y.  Money  was  raised 
by  bottomry  at  Dunkirk,  in  consequence  of  the 
accident,  to  $9,207.  This  had  been  paid,  and 
the  share,  with  interest,  apportioned  to  the  de- 
fendants, was  $3,485.21. 

On  cross-examination,  the  witness  said, 
though  the  papers  were  ready  at  the  broker's 
office,  Rotterdam,  October  5  or  6,  they  were 
not  brought  on  board  till  the  8th,  the  vessel 
being  then  in  the  stream.  He  received  them, 
as  captain,  to  authorize  his  departure  October 
8.  He  did  not  take  them  out  of  the  office  till 
121*]  that  day  at  about  11  *A.  M.  The  ves- 
sel was  then  300  or  400  yards  from  the  position 
she  had  been  occupying  in  the  Rotterdam 
Canal.  The  pilot  for  the  river  was  to  have 
been  on  board  on  the  5th,  but  owing  to  head 
winds  he  did  not  come  till  the  8th.  The  har- 
bor pilot  transports  vessels  down  the  river  to 
the  canal  running  from  that  to  Helvoetsluys, 
whence  the  river  pilot  takes  them  to  Helvoet- 
sluys, where  the  sea  pilot  comes  on  board. 
When  the  ship  had  passed  down  the  river  and 
come  to  the  lower  canal,  she  was  dragged  by 
horses.  At  Helvoetsluys  the  course  is  for  the 
custom-house  officers  to  come  on  board  to  see 
that  there  is  no  contraband  goods  in  the  vessel 
and.  after  that,  the  sea  clearance  and  pilotage 
to  sea  are  obtained.  The  papers  received  at 
Rotterdam  are  given  up  to  the  custom-house 
officers  at  Helvoetsluys,  who  furnish  the  clear- 
ance for  sea  and  the  sea  pilot. 

John  Wambersic,  United  States  Consul  at 
Rotterdam,  having  made  his  deposition,  it  was 
read  in  evidence  by  consent.  He  said  that  Oc- 
tober 7,  at  noon,  the  ship  in  question  had  been 
itt 


cleared  out,  and  the  papers  in  his  office  were 
ready  to  be  delivered  to  the  captain  the  moment 
an  opportunity  offered  for  the  vessel  to  proceed 
to  sea.  They  were  all  signed  on  or  before  the 
4th,  including  the  clearance,  which  is  the  last 
paper  signed  after  all  the  dues  are  paid.  Na 
other  act  was  necessary  to  enable  her  to  leave 
the  harbor  on  the  5th.  She  was  detained  by 
contrary  winds  from  the  5th  to  the  8th.  when 
she  left.  She  was  not  waiting  for  papers,  pilot, 
provisions,  hands  or  equipments  of  any  kind. 
One  man  was  in  prison  ;  but  could  have  been 
taken  on  board  at  a  moment's  warning.  Rotter- 
dam is  situated  on  the  River  Maese,  and  is  di- 
vided by  canals  in  which  vessels  lay  to  dis- 
charge and  load  their  cargoes.  October  6  and 
7  the  Montpelier  was  lying  in  the  river,  at  the 
extreme  west  end,  her  position  being  about  25- 
miles  from  the  sea.  At  that  time  everything 
had  been  done  which  was  necessary  to  get  her 
to  sea.  The  preparations  had  commenced  on 
the  1st,  and  the  last  act,  which  consisted  in  or- 
dering a  pilot,  was  done  on  the  5th.  The  cap 
tain  received  his  *papers  from  the  wit-  [*  1  22 
ness'  office  on  the  8th,  and  the  pilot  went  on 
board  the  same  day.  He  did  not  go  before.on 
account  of  the  vessel  being  detained  by  the- 
wind.  She  could  not  go  without  her  impris 
oned  seaman  ;  but  he  could  have  been  had  on 
half  an  hour's  warning,  and  was  kept  in  prison 
till  the  last  moment  to  prevent  his  deserting 
from  the  vessel  after  his  release.  Neither  could 
the  ship  proceed  without  the  pilot;  but  he  was- 
ready  to  go  on  board  at  a  minute's  warning. 

The  deposition  of  Jean  Jacques  Bronozo, re- 
siding at  Helvoetsluys,  and  under-director  of 
the  Royal  Navy  Department  at  that  place, was- 
read  in  evidence.  He  said  that,  to  warrant  the 
departure  of  a  vessel  from  Helvoetsluys,  it  was 
necessary  for  the  captain  to  pay  the  canal  dues, 
and  exhibit  his  papers  at  the  clearing-master's; 
which  papers  consisted  of  his  clearing  papers 
at  Rotterdam  and  a  receipt  for  the  pi  lot  money. 
He  added,  that  when  the  Montpelier  arrived  at 
Helvoetsluys  her  papers  were  in  perfect  order 
to  proceed  to  sea.  The  distance  from  Rot- 
terdam to  the  sea  is  about  24  English  miles. 

Tlie  court  below  charged  the  jury:  "That.iu 
judgment  of  law,  the  said  ship  was  at  sea  with- 
in the  meaning  of  the  policy,  at  the  time  of  the 
expiration  of  the  year.  '  The  counsel  for  the 
defendants  excepted.  A  verdict  was  rendered 
for  the  plaintiff  for  $2,485.21.  And,  after 
judgment,  the  defendants  sued  out  a  writ  of 
error. 

Messrs.  J.  Slosson  and  J.  Anthon,  for 
plaintiffs  in  error. 

Mr.  G.  Griffin,  for  defendant  in  error. 

By  tfte  Court,  Cowen,  J.  It  is  of  the  nature 
of  the  policy  in  question  that  it  limits  the  ves- 
sel to  no  geographical  track.  It  is  impossible 
therefore,  to  make  out  a  defense  on  the  ground 
of  a  deviation,  in  the  ordinary  sense  of  the 
word.  Nor  can  any  particular  trip  or  voyage 
be  regarded  as  having  the  effect  of  a  deviation, 
unless  it  be  undertaken  in  fraud  of  the  policy. 
If  the  vessel  be  at  sea  when  the  terminu»  ar- 
rives, steering  for  *any  port  in  what-  [*123 
ever  direction,  which  the  owner  or  charterer 
may  deem  most  fit  for  the  purposes  of  his  busi- 
ness— he  bting  governed  in  his  views  by  con- 
siderations of  business — the  condition  has  then 
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arisen  on  which  the  policy  must  be  deemed  to 
attach  for  the  ulterior  term  or  voyage  which 
the  underwriters  have  seen  fit  to  prescribe. 
That,  in  the  present  case,  was  general,  till  ar- 
rival at  her  port  of  destination  in  the  U.  S. 
That  she  happened  to  be  destined  to  such  a  port 
by  way  of  Newcastle,  was  the  result  of  her  in- 
ability to  procure  a  proper  cargo  for  the  U.  S. 
at  Rotterdam.  Had  the  master  fraudulently 
or,  perhaps,  idly  and  unnecessarily,  at  this  last 
moment  of  the  year,  protracted  his  voyage.thus 
incurring  the  peril  of  winter  in  a  northern  sea, 
the  question  would  have  been  different.  But 
the  vessel  being  fairly  governed  in  her  course 
according  to  the  exigencies  of  trade.the  policy 
renewed  itself,  wherever  she  was  found  at  sea, 
pursuing  whatever  destination.  True,  under 
the  terms  of  the  policy  in  question,  it  might 
have  been  deemed  a  deviation  to  go  from  New- 
castle to  any  port  not  on  her  way  to  the  U.  S. ; 
and  she  did  not.  The  reason  of  renewals  like 
this,  I  take  it,  rests  on  the  fact  that,  when  the 
time  first  limited  expires,  the  insured  knows 
not  where  his  vessel  may  be,  nor  for  what  port 
she  may  be  steering  at  the  moment;  and  so  can- 
not well  procure  a  new  policy.  The  intention, 
therefore,  is,  that  the  policy  should  renew  it- 
self as  one  upon  time;  that  its  original  charac- 
ter should  be  continued  still  on  a  voyage  round, 
if  it  happen  that  the  vessel  be  at  the  moment 
engaged  in  the  prosecution  of  such  a  voyage. 
But  the  more  important  question  is,  whether 
this  vessel  can  be  considered  as  having  been  at 
sea  within  the  meaning  of  the  policy.  She  was 
engaged  in  the  general  prosecution  of  a  voy- 
age or  series  of  voyages  within  the  contempla- 
tion of  the  policy.  She  had  sailed  from  New 
Orleans  to  Cowes,  and  thence  to  Rotterdam, 
whence  she  was  to  return  home  by  way  of 
Newcastle.  Her  going  to  Rotterdam  was  one 
step  in  her  general  course.  Soon  after  touch- 
ing there,  the  master  formed  the  resolution  to 
proceed  to  Newcastle,  and  thence  to  the  U.  S. 
1 24*]  *October  3,  four  days  previous  to  the 
expiration  of  the  year,  he  commenced  prepara- 
tions; and  on  the  5th,  in  pursuance  of  his  de- 
sign, the  vessel  was  moved  from  a  canal  into 
the  River  Maese,  and  would  have  proceeded 
directly  but  for  the  head  winds  by  which  she 
was  detained  till  the  8th.  During  the  6th  and 
7th,  she  was  ready  to  go  to  Helvoetsluys.  Her 
papers,  her  pilot,  her  crew,  were  at  hand.  Even 
the  imprisonment  of  one  of  the  crew, a  circum- 
stance relied  on  by  the  defendants  below,  was 
resorted  to  as  a  measure  for  keeping  all  her 
means  for  sailing  so  soon  as  the  wind  should 
be  favorable.  Clearly,  counsel  are  right  when 
they  suppose  that  this  is  not  the  case  of  Ins. 
Co.  v.  Hutton,  24  Wend. ,  330.  In  that  case, 
no  voyage  round  and  home  was  necessarily 
contemplated  by  the  policy  ;  and  the  vessel, 
when  the  year  expired,  was  lying  in  port  to  re- 
fit. Nay,  she  was  lying  in  her  port  of  destina- 
tion, which,  on  the  words  of  the  policy,  as  we 
thought,  meant  an  intermediate  port.  We 
thought  the  words  "at  sea"  were  there  used  in 
opposition  to  being  in  "  port" — not  in  opposi- 
tion to  being  at  "home."  In  the  case  at  bar, 
the  vessel  was  on  her  passage  to  the  U.  S. ,  and 
limited  to  such  a  passage  by  the  renewal  clause 
— a  passage  somewhat  round  about  it  is  true, 
Newcastle  being  one  of  its  stages.  In  Wood  v. 
Ins.  Co.,  14  Mass.,  31,  the  policy  was  to  be  con- 
HILL  3. 


tinued  if  the  vessel  were  atsea.until  an  arrival 
at  the  port  of  discharge.  The  vessel  sailed  for 
Amsterdam,  a  port  of  lading,  whence  she 
would  of  course  go  to  some  other  port  for  dis- 
charge. She  had  gone  from  Beverly,  and  it 
was  her  purpose  to  return  and  discharge  there. 
Her  voyage,  then,  was  from  and  to  Beverly. 
While  proceeding  out,  she  was  arrested  by  a 
British  privateer,  and  ordered  into  Bristol.  She 
was  under  arrest  at  or  near  the  port  of  Bristol 
when  the  original  time  expired;  and  was  treat- 
ed by  the  court  as  actually  in  port.  They  there 
gave  the  words  a  construction  which,  at  first 
sight,  may  appear  to  be  remarkably  liberal  ; 
saying,  that  a  vessel,  though  detained  in  port, 
if  she  be  engaged  in  the  prosecution  of  a  voy- 
age within  *the  words  of  the  policy,  is  [*125 
yet  to  be  deemed  at  sea.  They  held  the  wordu 
"at  sea"  equivalent  to  the  words  "on  her  voy- 
age;" and  that  she  was  none  the  less  on  her 
voyage,  because  accidentally  detained.  In  Ins. 
Co.  v.  Hutton,  the  words  were  different,  viz.  : 
"port  of  destination,''  which  the  vessel  had 
reached.  Her  voyage  had  ended,  and  the  per- 
ils of  the  voyage  had  of  course  ended  with  itr 
when  the  time  for  renewal  came.  She  was 
neither  literally  nor  constructively  at  sea.  She 
was  in  fact  on  her  voyage  round,  but  the  pol- 
icy did  not  look  beyond  the  short  voyage  which 
had  ended.  The  policy  in  14  Mass.,  looked  not 
only  out  to  the  port  of  lading,  but  back  to 
Beverly,  the  port  of  discharge  ;  hence  Parker, 
Ch.  /..said  she  would  have  been  protected  even 
if  she  had  been  captured  on  her  return. 

In  Bowen  v.  Ins.  Co.,  20  Pick.,  275,  the 
words  were  the  same;  viz.:  "at  sea,"  and  on, 
to  the  port  of  destination  and  discharge.  The 
vessel  was  destined  round  from  Rotterdam  to 
Bangor,  for  a  cargo  to  be  delivered  at  Boston; 
and  was,  when  the  year  terminated,  lying  sev- 
eral miles  below  Bangor,  ready  to  sail",  but  the 
head  winds  prevented  her  going  out  of  the 
straits.  She  was  adjudged  to  have  been  at  sea. 

I  have  been  unable  to  distinguish  the  case  at 
bar,  in  principle,  from  the  cases  decided  by  the 
learned  court  in  Mass. ;  and  we  were  very  far 
from  intending  to  impugn  the  doctrine  ad- 
vanced in  those  cases,  by  what  we  said  or  de 
cided  in  Ins.  Co.  v.  Hutton.  I  can  scarcely  see 
why  I  am  called  upon  to  make  this  remark, 
after  recurring  to  what  I  said  in  delivering  the 
opinion  in  that  case.  It  goes  throughout  on  a 
distinction  from  the  Mass,  cases,  both  as  to  the 
voyage  contemplated  by  the  policy  and  the  con- 
dition of  the  ship.  It  is  certainly  not  necessary 
to  say  here,  whether  being  in  port  preparing 
to  prosecute  the  voyage,  and  not  in  a  condition 
to  sail  at  the  moment,  would  be  sufficient. 
Here  the  vessel  was  in  the  river  ready  to  sail. 
She  was  indeed  to  take  her  papers,  her  im- 
prisoned seaman,  her  pilot,  and  a  paper  in  ex- 
change on  arriving  at  Helvoetsluys, preparatory 
to  entering  the  *broad  sea.  But  all  [*12& 
these  were  matters  of  course,  and  just  as  much 
at  the  master's  pleasure  as  weighing  anchor  or 
unfurling  the  sails.  The  procuring  of  the 
whole  was  a  mere  manipulation  of  the  voyage; 
and  like  other  acts  about  the  vessel  would  have 
been  done,  had  the  wind  permitted.  Whether 
the  water  was  salt  or  fresh,  or  the  sea  broad  or 
narrow,  is  not  the  question.  In  this  particular 
instance  we  might  speak  of  the  vessel  as  being 
almost  geographically  at  sea,  because  lying  in 

637 


126 


SUPREME  COURT,  STATE  OF  NEW  YORK. 


1842 


that  part  of  the  ocean  which  the  Dutch  left 
when  they  "scooped  out  their  Empire;"  but 
the  case  does  not  depend  on  such  local  consid- 
erations. That  the  vessel  has  moved  on  the 
prosecution  of  the  voyage,  whether  in  the  sea. 
or  an  arm  of  the  sea;  whether  in  a  river  or  a 
canal  communicating  with  the  sea,  enables  us 
to  say  she  is  on  her  passage,  and  exposed  to  the 
perils  of  such  passage.  This  vessel  had  sailed 
within  the  case  of  Bond  v.  Nutt,  Cowp.,  601, 
<507.  Ld.  Mansfield  there  mentions  a  ship  as 
having  commenced  her  voyage,  though  she  had 
barely  begun  to  sail,  and  was  stopped  by  an 
«mbargo.  "Departure"  is  a  word  of  different 
meaning.  It  imports  an  effectually  leaving  of 
the  place  behind.  If  the  vessel  be  detained  or 
driven  back  though  she  may  have  sailed,  there 
is  no  departure.  Moir  v.  Royal  Exch.  Assur.  Co. , 
6  Taunt.,  241;  8.  C.,  4  Cam  p.,  84;  S.<7.,3Maule 
<fe  S.,  461.  In  Ridsdale  v.  NewnJiam,  3  Maule 
A  S.,456,  the  ship  was  not  ready.  She  had  gone 
from  Portneuf  to  Quebec  in  contemplation  of 
there  completing  her  complement  of  men.  Hence 
it  was  said  she  had  not  sailed.  Ld.  Ellenbor- 
ough,  Ch.  J.,  conceded  that  had  the  ship  got 
her  clearances  and  been  equipped  for  the  voy- 
age, the  case  would  have  been  different.  Lang 
v.  Anderson,  3  Barn.  &  C.,495,  S.  P.  In  short, 
the  least  locomotion  with  readiness  of  equip- 
ment and  clearance  satisfies  a  warranty  to  sail. 
Pittegrew  v.  Pringle,  3  B.  &  Ad.,  514.  In 
Cockrane  v.  Fisher,  1  Crompt.,  Mees.  &  R. , 
609,  the  ship  was  warranted  not  to  sail  for 
British  North  America,  after  August  15.  On 
that  day  she  was  lying  in  Dublin  Harbor,  at  the 
custom-house  dock.  This  opens  into  the  river 
1*27*]  Liffey  which  *is  part  of  the  harbor. 
At  2:30  P.  M.,  and  as  soon  as  she  could  be  got 
ready,  she  was  hauled  out  of  the  dock  into  the 
river  with  an  intention  of  proceeding  to  Que- 
bec. Held,  a  sailing,  though  she  was  detained 
by  a  strong  wind  from  the  S.  8.  E.  which  be- 
ing right  up  the  river,  no  sail  could  be  hoisted. 
She  was  warped  down  the  river  about  half  a 
mile,  where  she  unavoidably  went  aground 
aud  remained  till  the  next  day.  This  case  was 
decided  by  the  Exchequer  Chamber,  and  well 
considered  on  all  the  authorities.  Lord  Den- 
man,  Ch.  J.,  delivered  the  opinion;  and  de- 
clared the  result  as  follows,  p.  818:  "As  the 
facts  appear  to  us  clearly  to  show  that  she  was 
in  the  prosecution  of  her  voyage  on  the  15th 
of  August,  having  made  a  movement,  though 
in  the  river,  for  the  purpose  of  proceeding  to 
sea,  and  over  the  sea  to  North  America,  we 
think  the  warranty  has  not  been  broken."  The 
cuse,  indeed,  admits  she  was  not  at  sea;  but 
that  is  in  the  primary  sense  of  the  words.  The 
American  cases,  as  far  as  they  have  gone, con- 
cur in  giving  them  a  secondary  sense  when 
used  for  the  purpose  of  continuing  a  time 
policy.  No  such  words  in  that  connection 
have,  that  I  am  aware,  been  presented  for  ju- 
dicial construction  in  England.  I  suppose  they 
are  unknown  in  the  time  policies  of  that  coun- 
try. Most  of  the  cases  cited  in  Cochrane  v. 
Fuller  were  also  cited  by  the  Court  of  Mass,  in 
Bowen  v.  The  Hope  Insurance  Co.;  and  they 
held,  that  sailing  and  being  at  sea  or  on  a  pas- 
sage all  mean  .the  same  thing.  The  previous 
case  in  that  court  we  have  seen  had  gone  as 
far  and  even  further.  On  the  argument  in  this 
court  the  counsel  for  the  company  conceded  a 
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secondary  sense  when  the  words  are  used  in 
the  connection  and  for  the  purpose  indicated 
by  the  policy  in  question.  We  know  they  are 
often  so  used  in  common  parlance.  A  friend 
is  spoken  and  thought  of  as  being  at  sea, when 
he  has  gone  a  long  voyage,  and,  as  exposed  to 
the  perils  of  the  voyage,  without  reference  to 
the  fact  of  his  being  at  the  time  in  or  out  of 
some  harbor.  So  of  an  exploring  ship  or  squad- 
ron, until  its  return  home;  and  an  insurance 
upon  either  as  at  sea  and  engaged  in  a  voyage 
of  exploration,  would,  *I  apprehend,  [*liJ8 
in  universal  understanding,  comprehend  the 
perils  of  harbors  and  rivers,  as  well  as  those 
of  the  ocean.  In  this  secondary  sense,  and  to 
answer  the  intent  of  the  parties,  the  court 
thought  in  Wood  v.  N.  E.  Mar.  Ins.  Co.,  that  a 
vessel  absent  on  a  voyage  should  be  taken  to  be 
at  sea  within  those  words  as  used  in  the  policy 
before  us. 

On  the  whole  we  feel  no  serious  difficulty  in 
saying  that,  inasmuch  as  the  Montpelier  was 
not  only  on  her  voyage,  but  had  actually 
sailed,  the  charge  of  the  court  below  was  right 
and  the  judgment  should  be  affirmed. 

Bronson,  /.,  dissented. 
Judgment  affirmed. 

Distinguished-7  Hill,  328. 

Cited  in-48  Barb.,  453, 478 ;  40  Super.,  422 ;  1  Daly, 
16,  519 ;  37  Mo.,  29. 


LOCK  WOOD  v.  BARNES. 

Statute  of  Frauds — Contract*  Not  to  Be  Per- 
formed Within  a  Tear — Contract  Should  Be 
Completely  Executed  Within  a  Year — Part  Per- 
formance Quantum  Meruit — Use  of  Mare  for 
Breeding  Purposes. 

An  agreement  which  by  its  terms  is  not  to  be  per- 
formed within  a  year  from  the  time  it  is  made,  is 
void  unless  reduced  to  writing-. 

Otherwise,  if  the  agreement  be  such  that  the  time 
for  performance  may  arrive  within  the  year,  even 


NOTE.— Statute  of  Frauds—  What  contracts  are  void 
as  not  to  be  performed  within  a  year. 

The  statutes  of  the  various  States  differ  somewhat 
and  reference  should  be  had  to  them. 

In  general,  the  statute  is  not  held  to  include  con- 
tracts which  may  or  may  not  be  performed  within  a 
year,  but  only  those  which  from  their  terms  and 
from  the  nature  of  things  cannot  be  performed 
within  a  year.  If  performance  within  a  year  is  pos- 
sible the  contract  will  not  be  within  the  statute, 
however  improbable  it  may  be.  Doyle  v.  Dixon,  97 
Mass.,  208;  Gault  v.  Brown,  48  N.  H.,  183 ;  Heath  v. 
Heath,  31  Wis.,  223 ;  Kent  v.  Kent,  62  N.  Y..  560;  Up- 
dike v.  TenBroeck,  32  N.  J.  L..  105;  Jilson  v.  Gilbert, 
26  Wis..  637:  Kentv.  Kent,  18  Pick.,  569:  Russell  v. 
Slade,  12  Conn.,  455 ;  Artcher  v.  Zeh,  5  Hill,  200,  note. 

But  where  the  contract  distinctly  shows  that  it  was 
to  extend  over  a  year,  for  however  short  a  period,  it 
is  void.even  though  to  be  partly  performed  within  a 
year.  Comstock  v.  Ward.  22  111.,  2-1 S :  Cherry  v.  He- 
ming.  4  Exch..  631 :  Scoggin  v.  Blackwell,  36  Ala.. 
351 ;  Kelly  v.  Terrill,  26  Ga..  551 :  Herrin  v.  Buttc-ra, 
20  Me..  119:  Hinckley  v.  Southgate,  11  Vt.,  428. 

Where,  upon  a  contract  within  this  prouWon  of  the 
statute,  one  party  has  entered  upon  its  performance, 
and  the  other,  after  having  derived  a  benefit,  re- 
fuses to  perform,  he  must  pay  for  what  he  has  re- 
ceived upon  a  quantum  meruit.  King  v.  Welcome, 
5  Gray,  41;  Clark  v.  Terry,  25  Conn.,  395;  Sims  v. 
McEwen.  27  Ala..  184 ;  Ray  v.  Young.  13  Tex.,  550. 

The  contract,  probably,  is  not  evident''  a*  to  the 
measure  of  recovery.  Long  v.  Henry,  54  >".  H.,  57; 
Galvin  v.  Prentice,  45  N.  Y.,  162. 

Compare  Sprague  v.  Blake.  20  Wend.,  61;  Erben  v. 
Lorillard,  19  N.  Y.,  299 :  Oddy  v.  James.  48  N.  Y.,  685; 
William  Butcher  Steel  Works  v.  Atkinson,  68I11..421. 
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though  it  be  highly  Improbable  that  it  will.  And 
-See  71.  a. 

Although  performance  is  to  begin.and  does  in  fact 
commence  within  the  year,  yet  if  the  agreement  is 
not  to  be  completely  executed  within  that  period, 
it  is  within  the  Statute  of  Frauds.  And  see  n.  b. 

So  of  an  agreement  not  to  be  performed  within  a 
year,  even  though  from  its  nature  it  may  be  law- 
fully annulled  or  put  an  end  to  within  that  time. 
See  n.  b. 

A  party  who  refuses  to  go  on  with  an  agreement, 
void  by  the  Statute  of  Frauds,  after  having  derived 
a  benefit  by  a  part  performance,  must  pay  for  what 
he  has  received. 

Whether  in  such  a  case  the  plaintiff  will  recover 
at  the  rate  of  compensation  provided  for  by  the 
agreement,  or  as  upon  a  quantum  meruit  or  quan- 
tum valebat,  quaere. 

L.  let  the  use  of  his  mare  for  breeding  purposes, 
to  B.,  the  owner  of  a  stud-horse,  under  the  follow- 
ing parol  agreement:  B.  to  pay  a  specified  sum  for 
the  colt,  if  one  should  be  foaled,  the  mare  to  re- 
main in  L.'s  possession,  and  he  to  keep  the  colt  till 
the  usual  time  for  weaning,  or  until  it  became  four 
or  six  months  old.  A  colt  having  been  raised  from 
the  mare.B.demanded  it  after  it  became  six  months 
old,  tendering  the  agreed  sum,  but  L.  refused  to  let 
him  have  it;  whereupon  B.  brought  replevin.  Held, 
120*]  that  the  agreement  was  void  as  being  *one 
which  from  its  nature  could  not  be  performed  with- 
in a  year,  and  that  B.,  therefore,  had  no  right  of  ac- 
tion. 

As  no  time  was  specified  for  the  payment  of  the 
money  by  B.,  it  did  not  become  due  till  the  period 
"fixed  for  delivering  the  colt.  Per  Bronson,  J. 

Citations— 2  R.  S.,  135.  sec.  2;  7  Cow.,  263;  3  Burr., 
1278;  10  Johns.,  244;  10  Wend.,  426;  15  Wend.,  336;  4 
Bing.,  40;  1  B.  &  Aid.,  722;  9  Barn.  &  C.,  392;  3  Bing., 
385;  11  East,  142. 

TERROR  to  the  Columbia  C.  P.  Barnes 
JL!  brought  replevin  against  Lockwood  in  the 
court  below  for  two  colts.  The  plaintiff  in  the 
court  below  owned  a  stud-horse,  and  the  de 
fendant  a  breeding  mare.  After  the  defendant 
had  declined  having  the  services  of  the  horse, 
saying  he  did  not  wish  to  raise  any  more 
horses,  it  was  agreed  between  the  parties,  that 
the  plaintiff  should  have  the  use  of  the  mare, 
and  should  pay  the  defendant  as  follows,  viz.: 
if  the  issue  was  a  horse  colt,  $25,  and  if  it  was 
a  mare  colt,  $20.  The  mare  was  to  remain  in 
the  possession  and  ordinary  use  of  the  defend- 
ant, and  he  was  also  to  keep  the  colt  until  the 
usual  time  for  weaning,  or  until  it  was  four  or 
six  months  old.  No  time  was  specified  for  the 
payment  of  the  money.  On  these  terms  the 
horse  was  put  to  the  mare.  This  was  in  June, 
1837.  In  May,  1838,  the  mare  had  two  horse 
colts.  In  April.  1839,  the  plaintiff  tendered 
the  defendant  $25,  offered  to  pay  for  the  keep 
of  the  colts  from  the  time  they  were  six  months 
old,  and  demanded  the  colts.  The  defendant 
refused  to  deliver  them,  and  the  plaintiff 
brought  replevin.  The  defendant  insisted, 
among  other  things,  that  the  agreement  was 
void  within  the  Statute  of  Frauds;  it  being  one 
not  to  be  performed  within  a  year,  and  there 
being  no  writing.  The  court  overruled  the 
objection,  and  the  defendant  excepted.  Verdict 
and  judgment  for  the  plaintiff.  The  defendant 
brought  error. 

Mr.  K.  Miller,  for  plaintiff  in  error. 

Mr.  H.  Hogeboom,  for  defendant  in  error. 

By  the  Court,  Bronson,  J.  When,  by  its 
terms,  the  agreement  is  not  to  be  performed 
within  one  year  from  the  time  it  is  made,  it 
must  be  in  writing  or  it  will  be  void.  2  R.  S., 
13O*]  *135,  sec.  2;  Lower  v.  Winfers,  7  Cow., 
263.  But  if  the  agreement  be  such  that  the 
time  for  performance  may,  although  it  ishigh- 
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ly  improbable  that  it  will,  arrive  within  a  year, 
the  case  is  not  within  the  statute.  Fenton  v. 
Emblers,  3  Burr.,  1278;  Moore  v.  Fox,  10  Johns., 
244;  M'Lees  v.  Hale,  10  Wend.,  426;  Plimpton 
v.  Curtiss,  15  Id.,  336;  Wells  v.  Norton,  4  Bing., 
40.  (a)  Although  the  performance  is  to  begin, 
and  does  in  fact  commence  within  the  year, 
yet  if  the  contract  is  not  to  be  completely  ex- 
ecuted within  that  period,  the  case  is  within 
the  statute.  Part  performance  within  the  year 
will  not  render  the  contract  valid.  Boydell  v. 
Drummond,  11  East,  142;  Bracegirdle  v.  Heald, 
1  B.  &  Aid.,  722;  Birch  v.  Liverpool,  9  Barn.  & 
C.,  392.  (b)  But  the  party  who  refuses  to  go 
on  with  the  contract,  after  having  derived  a 
benefit  by  a  part  performance,  must  pay  for 
what  he  has  received.  *  Manor  v.  Pyne,[*  131 
3  Bing.,  285.  (c)  Whether  in  such  a  case  the 
plaintiff  will  recover  at  the  rate  of  compensa- 
tion provided  for  by  the  agreement,  or  as  upon 
a  quantum  meruit  or  quantum  valebat,  it  is  not 
now  necessary  to  inquire.(d) 

(a)  See,  also,  Blake  v.  Cole,  22  Pick.,  97, 99-101;  Der- 
by v.  Phelps,  2  N.  H.,  515,  516 ;  Kent  v.  Kent,  18 
Pick.,  569  ;  Linsott  v.  Mclntyre,  3  Shepl.,  201.  But 
see  the  observations  of  Redfleld,  J.,  in  Hinckley  v. 
Southgate,  4  Vt.,  428.  430.  The  doctrine  advanced  in 
the  text  is  forcibly  illustrated  by  a  recent  case  in 
Connecticut,  which  was  this:  June  24,  1834,  the 
plaintiff  entered  into  a  parol  contract  to  labor  at  a 
factory  one  year  for  the  defendants ;  the  latter  to 
pay  for  the  services  a  dollar  per  day.  and  furnish 
the  plaintiff  with  employment  during  that  time.  It 
did  not  appear  from  the  evidence  that  the  parties 
expressly  fixed  u  pon  any  precise  day  when  the  serv- 
ices were  to  commence ;  and,  in  an  action  for  a 
breach  in  not  furnishing  the  plaintiff  with  labor, 
etc.,  it  was  objected  that  the  contract  was  void  be- 
cause not  to  be  performed  within  a  year.  The  court, 
however,  held,  that  the  plaintiff  had  a  legal  right  to 
commence  performance  immediately  upon  the  mak- 
ing of  the  contract,  and  therefore  as  from  its  nature 
it  might  be  completely  executed  within  a  year,  the 
Statute  of  Frauds  did  not  apply.  Russell  v.  Slade, 
12  Conn.,  455. 

(5)  See,  Hinckley  v.  Southgate,  11  Vt.,  428 ;  Buck- 
ley v.  Whipple,  1  Id..  69 ;  Foote  v.  Emerson,  10  Id., 
338 ;  Pitcher  v.  Wilson,  6  Mo.,  46,  48 ;  Blanton  v. 
Knox,  3  Id.,  342 ;  Drummond  v.  Burrell,  13  Wend., 
307 ;  Dorr  v.  Shute,  5  Id.,  204 ;  Cabot  v.  Haskins,  3 
Pick.,  83,  94,  95 ;  Holbrook  v.  Armstrong,  1  Fairf ., 
31,  40,  41.  The  circumstance  that  the  contract  IB 
one  which  from  its  nature  may  be  and  is  lawfully 
annulled  or  put  an  end  to  within  the  year,  will  not 
take  it  out  of  the  Statute  of  Frauds,  if,  by  its  terms, 
performance  be  postponed  till  after  that  period. 
Harris  v.  Porter,  2  Harr.,  27. 

(c)  See,  per  Paris,  J.,  in  Holbrook  v.  Armstrong,  1 
Fairf.,  31,  41 ;  also,  Kidder  v.  Hunt,  1  Pick.,  328;  Lane 
v.  Shacklef  ord,  5  N.  H.,  133.  Qucere,  whether  in  such 
case  he  can  sue  for  what  the  other  party  has  re- 
ceived from  him  by  way  of  part  performance.    In 
Vermont,  held,  that  if  A  agree  by  parol  to  serve  B 
for  three  years  for  a  stipulated  compensation,  and 
afterwards  voluntarily  leave  the  service,  he  cannot 
recover  of  B  for  the  value  of  his  service.  Philbrook 
v.  Belknap,  6  Vt.,  383.    So,  semble,  as  to  goods  de- 
livered in  part  execution  of  an  oral  contract  not  to 
be  fully  performed  within  a  year,  which  the  one  de- 
livering them  afterwards  refuses  to  perform.  Foote 
v.  Emerson.  10  Vt.,  383.    These  cases  proceed  on  the 
ground  that  the  Statute  of  Frauds  of  that  State  does 
not  render  the  contract  void,  but  only  prohibits  a 
suit  upon  it ;  and  that  it  may  be  used,  therefore,  by 
way  of  defense  or  protection.    And  see,  Stone  v. 
Dennison,  13  Pick.,  1,  4.  5.    Our  old  statute,  1  R.  L., 
78,  sec.  11,  was  probably  the  same  in  its  phraseology 
in  this  respect  as  that  of  Vermont;  and  yet,  in  Shute 
v.  Dorr,  5  Wend.,  204,  it  was  regarded  as  rendering 
the  contract  an  entire  nullity,  even  for  the  pur- 
poses of  defense.    Our  present  statute  pronounces 
the  contract  "  void."    2  R.  S.,  135,  sec.  2. 

(d)  See,  King  v.  Brown,  2  Hill,  485 ;  Schieffelin  v. 
Carpenter,    15  Wend.,  400,  405,  406;    Philbrook  v. 
Belknap,  6  Vt.,  383,  386,  387 ;  Stone  v.  Dennison,  13 
Pick.,  1. 
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As  I  understand  the  agreement  in  this  case, 
the  colt  was  not  to  be  delivered  to  the  plaintiff 
until  it  was  at  the  least  four,  and  perhaps  six 
months  old.  This,  added  to  the  eleven  months 
for  gestation,  would  make  the  whole  period 
which  was  to  elapse  before  the  contract  could 
be  completely  executed,  fifteen  or  seventeen 
months.  It  appears,  then,  that  by  the  terms 
of  the  agreement,  it  was  not  to  be  performed 
within  a  year,  and  the  fact  of  a  part  perform- 
ance within  that  time  will  not  aid  the  case. 
Although  no  time  was  specified  for  the  pay- 
ment of  the  money  by  the  plaintiff,  it  was  I 
think  payable  at  the  time  the  colt  was  to  be  de- 
livered, and  not  before;  and  so  on  neither  side 
was  there  to  be  a  complete  performance  with- 
in the  year. 

As  the  defendant  refused  to  go  on  with  the 
agreement  after  he  hud  derived  a  partial  bene- 
fit under  it.  he  must  pay  for  the  use  of  the 
horse:  but  as  the  contract  was  void,  the  plaint- 
132*]  iff  *acquired  no  title  to  the  colts,  and 
the  court  below  erred  in  allowing  him  to  re- 
cover. It  is  of  course  unnecessary  to  examine 
the  other  questions  made  by  the  bill  of  excep- 
tions. 

Judgment  reversed. 

Stat.  of  Frauds—  What  contracts  are  within.  Cited 
in— 2  Denio,  88  ;  2  Sandf .  Ch.,  93 ;  3  Sandf .  Ch.,  285 ; 
67  N.  Y.,  642 ;  23  Hun,  396 ;  7  Barb..  200 :  35  Barb.,  576; 
4  B.  D.  S.,  396 ;  2  Hilt.,  118 ;  26  VVis.,  609 ;  33  Cal..  196 ; 
31  Ohio  St.,  588 ;  16  Am.  Rep.,  281 ;  45  Ind.,  584  ;  45 
Am.  Rep.,  463;  88  Ind.,  170. 

Partly  executed  c<mtract—Dteafflrmance  of— Com- 
pensation. Approved— 45  N.  Y.,  162, 164  (6  Am.  Rep., 
60). 

Cited  in— 10  N.  Y.,  235 ;  49  N.  Y.,  29  (10  Am.  Rep., 
323);  70  N.  Y.,  600 ;  2  Lans.,  282 ;  23  Hun,  396 ;  64 
How.  Pr.,  383. 


HEN8CHEL  v.  J.  R.  AND  H.  MAHLER. 

Negotiable    Instruments,  Liberally   Construed — 
Surplusage  in  BUI  of  Exchange — Evidence. 

The  great  commercial  advantages  growing  out  of 
the  general  use  of  negotiable  instruments,  have  in- 
duced courts  to  adopt  a  most  liberal  rule  in  constru- 
ing them. 

Repugnant  and  absurd  phraseology  in  an  instru- 
ment evidently  designed  as  a  bill  of  exchange,  may. 
in  certain  cases,  be  rejected  as  surplusage. 

Accordingly,  in  an  action  by  the  indorsees  against 
the  acceptor  of  an  instrument,  bearing  date  "  Leip- 
sic.  April  18th,  1839."  and  drawn  thus:  "Forfr's 
8755,  60.  pay'ble,  etc.,  on  the  31  Dec'ber  1839.  On  the 
31st  Oct.  of  this  year  pay,  etc.,  to  the  order  of  our- 
selves. 8755  francs  60  cts.,  payable  in  Paris,  31st  Dec., 
of  this  year,"  etc.;  held,  a  valid  bill  of  exchange. not- 
withstanding the  ambiguity  as  to  the  time  of  pay- 
ment ;  for  the  words  "  on  the  31st  Oct.  of  this  year  " 
should  be  rejected  as  repugnant,  and  the  bill  be 
deemed  payable  on  the  31st  of  Dec.,  1839. 

General  reputation  is  not  admissible  for  the  pur- 
pose of  proving  that  one  prosecuting  as  indorsee  of 
a  bill  of  exchange,  is  in  fact  the  general  agent  of  the 
drawer. 

Citations— Chit.  Bills.  150,  9th  Am.  ed. 

ERROR  to  the  Superior  Court  of  the  City  of 
N.  Y.  The  action  in  the  court  below  was 
by  John  R.  and  Henry  Mahler,  the  indorsees, 
against  Henschel  as  acceptor  of  a  bill  of  ex 
change  in  these  words: 

"  LEIPSIC.  April  18,  1889.  . 
For  Fr's  8755,60,  pay'ble  in  Paris  on  the  81 

Dec'ber,  1839. 

On  the  31st  October  of  this  vear  pay  for  this 
first  of  exchange,  to  the  order  of  ourselves, 
eight  thousand  seven  hundred  and  fifty  five 
francs  60  cts.,  payable  in  Paris  the  81st  De- 
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cember  of  this  year,  value  in  ourselves,  and 
charge  the  same  to  account  as  advised. 

DUFOUR  BROTHERS  &  Co. 
To  Mr.  Alexander  Henschel,  New  York,  or 

where  to  be  found. 

Indorsed— DUFOUR  BROTHERS  &  Co. 

Written  across— Accepted,  Leipsic,  April  2b, 
1839.  A.  HENSCHEL." 

*On  the  trial,  after  proving  the  »ig-  [M.'JIJ 
natures  of  the  drawers,  indorsers  and  acceptor, 
the  plaintiffs  rested.  The  defendant  below 
moved  for  a  nonsuit  on  the  ground  that  the 
instrument  in  evidence  was  not  a  bill  of  ex- 
change, nor  a  negotiable  instrument  of  any 
kind.  The  motion  was  denied,  and  the  defend- 
ant  excepted.  The  defendant  offered  to  prove 
by  common  reputation,  that  the  plaintiffs  were 
the  general  agents  of  the  drawers.  The  court 
decided  that  the  evidence  was  inadmissible, 
and  the  defendant  again  excepted.  Under  the 
direction  of  the  court  below  the  jury  found  a 
verdict  for  the  plaintiffs,  and,  after  judgment, 
the  defendant  sued  out  a  writ  of  error. 

Mr.  W.  W.  Van  Wagenen,  for  plaintiff 
in  error. 

Mr.  D.  D.  Field,  for  defendants  in  error. 

By  the  Court,  Nelson,  Ch.  J.  The  only 
ground  relied  on  to  maintain  the  position  that 
the  instrument  in  question  is  noi  a  bill  of  ex- 
change and,  therefore,  not  negotiable,  is,  that 
the  time  of  payment  is  uncertain.  Looking  at 
the  whole  of  the  instrument,  however,  with  a 
view  to  collect  the  meaning  of  the  parties  as 
there  expressed,  there  can  I  think  be  no  doubt 
that  the  time  of  payment  intended  was  the  31st 
of  December,  1839,  and  that  the  words  "on 
the  31st  October  of  this  year,"  should  be  re- 
jected as  repugnant  and  absurd.  The  cases  re- 
ferred to  by  Mr.  Chitty  (Chit.  Bills,  150,  9th 
Am.  ed.)  afford  sufficient  authority  for  thus 
interpreting  the  bill.  The  great  commercial 
advantages  growing  out  of  the  general  use 
of  negotiable  instruments  have  induced  courts 
to  adopt  a  most  liberal  mode  of  construing 
them. 

The  objection  that  general  reputation  ought 
to  have  been  received  as  competent  evidence 
that  the  plaintiffs  were  the  agents  of  the  draw- 
ers, and  stood  in  their  place  in  the  suit,  is  too 
untenable  to  require  a  remark. 

Judgment  affirmed. 

Affirmed— 3  Denio,  428. 
Cited  in— 5  Denio,  446. 


*M'CARTY  v.  LEGGETT.     [»134 

Covenant  of  Seisin,  Broken  Wfien  Made,  if  Grant- 
or Is  without  Title — Subsequently  Acquired  Ti- 
tle Will  Not  Defeat  Action — Mitigation  of  Dam- 
ages— Measure  of— New  Trial — Estoppel. 

A  covenant  of  seisin  is  broken  the  moment  it  is 
made,  if  the  grantor  then  have  no  title  ;  and  a  right 
of  action  immediately  accrues  to  the  grantee. 

In  such  action,  evidence  that  the  grantor,  since 
the  conveyance  and  before  suit  brought,  acquired  a 
good  title,  is  not  admissible  in  bar  of  the  plaintiff's 
right  of  recovery. 

SemhU,  however,  that  such  subsequently  ac- 
quired title  may  be  shown  in  mitigation  of  damages. 

Whether,  in  answer  to  the  mitigating  effect  of 
such  proof,  it  may  not  be  shown  that,  before  the 
gruntor  acquired  title,  the  grantee  failed  to  make  an 
advantageous  sale,  which  he  might  otherwise  have 
made,  and  that  in  consequence  of  such  failure,  to- 
gether with  a  fall  in  the  price  of  the  land,  he  had 
sustained  actual  damages  to  a  large  amount,  quaere. 
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The  case  of  Morris  v.  Phelps,  5  Johns.,  49,  com- 
mented on  and  explained. 

The  rule  that  a  new  trial  will  not  be  granted  in  fa- 
vor of  a  plaintiff  who  at  most  is  entitled  to  mere 
nominal  damages,  applies  only  to  cases  where  the 
trivial  nature  of  the  claim  is  clear  and  unquestion- 
able. 

Where  A  covenants  that  B  shall  convey  lands  to 
C  by  a  certain  time,  and  before  the  arrival  of  the 
time.  A,  by  the  death  of  B,  acquires  title  to  the  land 
by  inheritance ;  semble,  that  such  title  does  not  in- 
ure to  C. 

Citations— 1  Preem.,  41 ;  4  Johns.,  72 ;  5  Johns.,  49, 
.54 ;  2  Saund.,  171,  c;  3  T.  R.,  186  ;  4  Bast,  455  ;  1 
Johns.  Cas.,  255  ;  3  Johns..  239. 

p  OVEN  ANT,  tried  at  the  N.  Y.  Circuit,  in 
V  October,  1841,  before  Kent,  C.  Judge.  On 
the  trial  the  case  was  this:  in  1835  the  defend- 
ant and  his  wife  executed  to  the  plaintiff  a 
conveyance  of  certain  lands  in  fee.  The  deed 
contained  a  covenant  of  seisin  in  the  usual 
form,  for  a  breach  of  which  the  action  was 
brought.  The  plaintiff  went  into  possession 
of  the  lands  under  the  deed  and  had  never 
been  disturbed  by  reason  of  the  defendant's 
want  of  title.  At  the  time  of  the  conveyance 
the  defendant  was  not  seised,  in  the  language 
of  the  covenant,  of  an  absolute  estate  of  inher- 
itance in  the  premises,  nor  did  he  so  pretend 
at  the  trial;  but  he  insisted  that  he  acquired  a 
complete  title  in  1836,  after  the  execution  of 
the  deed,  and  before  the  commencement  of 
this  suit.  The  facts  relating  to  this  branch  of 
the  case  are  sufficiently  stated  in  the  opinion 
of  the  court.  The  circuit  judge  thought  the 
defendant's  subsequently  acquired  title  suffi- 
135*]  ciently  established  *by  the  evidence, 
and  directed  the  jury  to  find  in  his  favor.  A 
verdict  was  thereupon  rendered  for  the  de- 
fendant,and  the  plaintiff  now  moved  for  a  new 
trial  on  a  case. 

Messrs.  R.  Schuyler  and  G.  Wood,  for 
plaintiff. 

Mr.  J.  W.  Gerard,  for  defendant. 

By  tJie  Court,  Cowen,  J.  That  a  want  of 
title  according  to  the  covenant  of  seisin  breaks 
it,  and  gives  an  immediate  right  of  action,  is 
so  elementary  that  authority  is  scarcely  neces- 
sary. We  have  been  however  very  properly 
furnished  with  two  cases  that  are  in  point;  the 
earliest  in  date  showing,  that  neither  on  the 
state  of  the  title  when  the  conveyance  now  in 
question  was  given,  nor  on  circumstances  ex 
post  facto,  can  this  verdict  be  supported.  Ray- 
noils  v.  Woolmer,  1  Freem.,  41.  The  rule  was 
held  generally  in  Hamilton  v.  Wilson,  4  Johns., 
72,  and,  indeed,  has  never  been  questioned. 

If  the  defendant  had  a  complete  title  when 
the  action  was  brought,  that  was  not  a  bar. 
True,  it  is  said  in  Morris  v.  Phelps,  5  Johns., 
49,  54,  that  in  this  action  "The  rights  of  par- 
ties must  be  determined  according  to  the  ex- 
istence and  extent  of  those  rights  when  the  ac- 
tion is  commenced."  The  remark,  however, 
has  reference  to  the  extent  of  the  damages,  as 
depending  on  the  state  of  the  title;  not  to  the 
question  whether  any  damages  at  all  should  be 
recovered.  This  is  not  only  plain  from  the  case 
itself,  which  allowed  damages,  but  moreover 
from  the  books  referred  to  in  proof  of  the  po 
sition.  Among  these  is  2  Saund.,  171  c,  de- 
voted to  the  measure  of  damages.  The  other 
two  books,  3  T.  R,  186,  and  4  East.  455,  are 
that,  to  entitle  the  defendant  to  a  right  of  set- 
off,  it  must  exist  when  the  action  is  brought. 
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Whether  a  good  title  acquired  intermediate  the 
time  of  the  deed  and  suit  brought  might  be  re- 
ceived in  mitigation,  it  is  not  now  necessary  to 
decide.  The  fact  was  here  allowed  by  the 
learned  judge,  not  in  mere  mitigation,  but  as 
a  flat  bar. 

*It  is  said  that  the  plaintiff  cannot,  [*136 
at  all  events,  recover  anything  more  than  nom- 
inal damages;  and  that  a  new  trial  will  not  be 
granted  where  it  appears  that  such  must  nec- 
essarily be  the  result.  Brantingham  v.  Fay, 
1  Johns.  Cas.,  255;  Hyatt  v.  Wood,  3  Johns., 
239.  Admitting  this  to  be  the  rule,  I  think  the 
trivial  amount  of  the  claim  should  be  clear  and 
unquestionable.  The  plaintiff  here  offered  to 
show  that  before  the  title  of  the  defendant  had 
been  perfected,  the  plaintiff  failed  to  make  an 
advantageous  and  saving  sale  of  the  premises, 
which  he  might  otherwise  have  done;  and  that 
in  consequence  of  such  failure  and  the  fall  of 
the  land  in  market,  his  actual  damages  were 
very  great.  How  far  this  might  be  an  answer 
to  the  mitigating  effect  claimed  from  the  de- 
fendant's good  title  when  the  suit  was  brought, 
we  ought  not  to  decide  by  anticipation. 

A  serious  question  was  also  made  by  the 
plaintiff  whether,  after  all,  the  defendant  had 
completed  his  title  to  the  whole,  even  at  the 
time  of  the  trial.  The  defendant  claimed  title 
by  conveyance  from  the  children  and  heirs  at, 
law  or  devisees  of  Valentine  Seaman.  There 
were  eight  of  them,  including  James  and  Ma- 
rianna.  Four,  including  James,  being  of  age, 
conveyed  to  Leggett,  the  defendant,  before  his 
deed  to  the  plaintiff,  viz.:  in  1828  ;  and  these 
four  covenanted  that  the  other  four  should 
convey  on  the  youngest  of  them  coming  of  age. 
Before  all  were  of  age,  Mariannadied  without 
issue;  her  share  thus,  as  is  alleged,  coming  to 
the  seven  who  survived.  Then  all  the  surviv- 
ors conveyed  to  the  defendant  in  1836,  except 
James,  and  this  was  the  act  on  which  the  de- 
fendant relied  as  completing  his  title.  The 
plaintiff  insists  that  Marianna  took  one  eighth 
in  fee,  which  came  on  her  death,  to  the  seven 
survivors;  and  James  omitting  to  join  in  the 
final  deed,  there  was  no  conveyance  to  the  de- 
fendant of  one  seventh  of  one  eighth.  James' 
covenant  is  relied  on  by  the  defendant.  It  is 
said  to  be  an  estoppel;  as  to  which  the  case  is 
this:  A  covenants  that  B  shall  convey  to  C,  and 
afterwards  the  title  of  B  vests  in  A,  the  cove- 
nantor. He  has  never  conveyed  or  professed  to 
convey  to  B.  I  should  doubt  whether  the  naked 
covenant  *could  be  said  to  pass  the  ti-  [*137 
tie.  James  did  not  pretend  to  convey  any  more 
than  his  own  interest.  He  recited  that  one 
eighth  of  the  title  was  in  Marianna.  It  is  not, 
therefore,  the  usual  question  on  a  deed  with 
warranty  and  a  title  subsequently  acquired  by 
the  warrantor. 

But  without  expressing  a  definitive  opinion, 
it  is  enough  that  questions  such  as  I  have  men- 
tioned are  in  the  case,  over  and  above  the 
question  on  the  right  to  sustain  the  action. 
Nominal  damages  at  least  are  due;  perhaps 
more.  The  course  at  the  trial  cut  the  plaintiff 
entirely  short  of  an  action  for  any  damages. 

I  think  a  new  trial  should  be  granted,  the 
costs  to  abide  the  event. 

Ordered  accordingly. 

Cited  in-1  N.  Y.,  513 ;  23  Hun,  5  ;  12  Kan.,  471 ;  15 
Minn.,  209. 
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AMIDON  v.  WHEELER. 


Principal  and  Agent — Appropriation  of  Princi- 
pal's Money,  by  Agent,  to  Pay  Debt  of  Third 
Person  Having  Knowledge  —  Action  Lies 
against  Such  Third  Person. 

If  an  agent  appropriate  the  money  of  bis  princi- 
pal to  the  payment  of  the  debt  of  a  third  person, 
without  any  authority  for  so  doing,  and  these  facts 
are  known  to  the  payee  at  the  time  of  receiving  the 
money,  it  may  be  recovered  of  the  latter  by  the 
principal  in  an  action  for  money  had  and  received. 

Accordingly,  a  judgment  having  been  recovered 
against  M.  for  violating  a  city  ordinance,  he  and 
others  persuaded  A.'s  servant  to  pay  the  same  to 
W.,  the  clerk  of  the  court  which  rendered  the  judg- 
ment, out  of  funds  belonging  to  A.,  but  without 
authority  from  A.  for  so  doing ;  and  \V.  received 
the  money  with  full  knowledge  of  these  facts.  Held, 
that  A.,  having  demanded  the  money  of  W.,  might 
recover  the  amount  against  him  in  an  action  for 
money  had  and  received. 

Otherwise,  had  the  money  been  received  by  W.  in 
ignorance  that  it  belonged  to  A.,  and  been  paid 
into  the  city  treasury  before  notice.  Per  Nelson, 
Ch.J. 

Citations— 1  Salk.,  389;  Bull.  N.  P.,  35;  2  Com. 
Cont..  44 ;  3  Johns..  183 ;  4  Burr.,  1985 ;  3  Maule  &  8., 
844 ;  5  Taunt.,  815 ;  8  Taunt.,  138 ;  Saund.  PI.  &  Ev., 
672. 

ERROR  to  the  Rensselaer  C.  P.  Amidon 
sued  Wheeler  before  a  justice  of  the  peace, 
and  declared  in  assumpsit  for  money  had  and 
received.  Plea,  the  general  issue,  with  notice 
of  special  matter.  The  case  was  this:  J.  P. 
Amidon,  a  minor,  who  was  a  brother  of  the 
plaintiff  and  in  his  employment,  went  to  the 
City  of  Troy:  and  while  there,  one  M'Coy,  a 
neighbor,  was  arrested,  and  a  penalty  of  $5 
138*]  recovered  against  him  for  *a  violation 
of  one  of  the  city  ordinances.  The  defendant 
was  clerk  of  the  court  before  which  the  recov- 
ery was  had,  and  was  the  proper  person  to  re- 
ceive payment  of  the  penalty.  J.  P.  Amidon 
having  money  in  his  hands  belonging  to  the 
plaintiff,  was  requested  by  M'Coy,  the  defend 
ant  and  others,  to  pay  the  penalty,  which  he 
at  first  refused  to  do,  saying  the  money  be- 
longed to  the  plaintiff  who  would  be  offended 
if  he  paid  it  out.  After  being  importuned  for 
some  time  he  finally  paid  it  to  the  defendant, 
repeating  at  the  time  that  the  money  belonged 
to  the  plaintiff.  The  action  was  brought  to 
recover  back  the  money  thus  paid  over,  after 
a  demand  and  refusal.  The  justice  gave  judg- 
ment for  the  plaintiff,  which  was  reversed  by 
the  C.  P.  on  certwrari.  Amidon  sued  out  a 
writ  of  error. 

Mr.  D.  L.  Seymour,  for  plaintiff  in  error. 

Mr.  E.  Wilson.  Jr.,  for  defendant  in  error. 

By  the  Court,  Nelson,  Ch.  J.  I  am  unable 
to  discover  any  principle  upon  which  to  sus- 
tain the  judgment  of  the  C.  P.  J.  P.  Amidon 
paid  the  judgment  against  M'Coy  out  of  the 
plaintiff's  funds,  and  this  fact  was  known  to 
the  defendant  at  the  time  the  payment  was 
made;  and  whether  paid  at  his  request  or  the 
request  of  M'Coy,  or  of  any  other  bvstander, 
cannot  alter  the  legal  rights  of  the  plaintiff.  I 
place  no  stress  upon  the  fact  that  the  plaintiff's 
brother  was  under  age,  and  incompetent  to 
bind  himself  by  an  agreement  to  pay  the  debt 
of  a  third  person.  He  was  competent  to  act  as 
agent  for  the  plaintiff  and,  had  any  authority 
existed  to  pay  the  money  in  question  to  the 
defendant  on  behalf  of  M'Coy,  the  act  would 
have  been  valid  and  binding.  But  here  was  a 
total  want  of  any  such  authority,  and  that  fact 
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known  to  the  defendant  at  the  time.  The 
money  received  by  him,  therefore  was  the 
plaintiff's  money,  and  must  be  regarded  as  hav- 
ing been  received  and  as  still  held  for  the 
plaintiff's  use.  Anonymous,  1  Salk.,  289;  Bull. 
N.  P.,  35  ;  2 Com.  Cont.,  44.  The  defendant 
in  my  judgment  has  shown  no  more  right  to- 
the  'application  of  this  money  for  the  [*139 
purpose  claimed  as  it  respects  the  title  of  the 
plaintiff,  than  if  it  had  been  in  the  defendant'* 
hands  on  deposit,  or  had  been  collected  by  him 
or  in  any  other  way  received  in  the  course  of 
business,  to  be  paid  over  when  called  for  by 
the  plaintiff. 

Had  the  defendant  received  the  money  un- 
der the  circumstances  of  this  case,  upon  a  de 
mand  of  his  own  against  M'Coy,  it  cannot  be 
doubted  for  a  moment  that  the  payment  would 
have  been  void,  and  he  liable  to  refund  the 
amount  to  the  plaintiff.  Dumond  v.  Carpenter, 
3  Johns.,  183,  and  the  fact  that  he  received 
it  as  clerk  of  the  court,  with  full  notice 
of  all  the  circumstances,  does  not  make  the 
case  more  favorable  for  him.  I  admit,  if 
the  money  had  been  received  in  ignorance  that 
it  belonged  to  the  plaintiff,  and  had  been  paid 
into  the  city  treasury  before  notice,  the  de- 
fendant would  not  have  been  liable.  But  here, 
the  defendant  was  advised  of  the  plaintiff's 
ownership,  and  admonished  that  there  was  no- 
authority  thus  to  apply  the  money;  and  if  he 
did  so  (which  does  not  indeed  appear  in  the 
case),  it  was  paid  over  in  his  own  wrong.  Sad- 
ler  v.  Evans.  4  Burr.,  1985;  Cox  v.  Pt entice,  & 
Maule  &  S.,344;  Edwards  v.  Nodding, 5  Taunt.. 
815;  Hor*faU  v.  Handley,  8  Id.,  136;  Saund. 
PL  &Ev.,  672. 
Judgment  reversed. 

Distinguished— 78  N.  Y.,  413. 
Cited  in— ISandf..  213. 


CHASE  v.  WHITLOCK. 

The  term  "swindling"  does  not  necessarily  im- 
port a  crime  known  to  our  law  ;  and  hence,  words- 
charging  one  with  being  a  swindler  are  not  actiona- 
ble per  se. 

Citations— Toml.  L.  Die.,  1836,  Swindler;  2  H.  Bl., 
531 ;  2  Mass.,  406 ;  16  Pick.,  1, 9  ;  2  Bay,  204. 

TiEMURRER  to  declaration  in  slander.  In 
\J  the  first  count  the  words  were:  "Chase 
is  a  black-leg  and  swindler  ;  here  is  Stephen 
Potter's  letter  to  confirm  it."  Innuendo,  that 
the  said  plaintiff  had  been  guilty  of  the  crime 
of  swindling.  Second  count:  "Chase  is  a 
black-legged  swindler;  his  agent  refused  to  do- 
his  'business  on  that  account;  here  is  [*14O 
Potter's  letter  which  I  will  show  you  confirm- 
ing the  fact."  Innuendo,  that  the  plaintiff  had 
been  guilty  of  the  crime  of  swindling,  and  the 
defendant  was  so  understood  by  the  said  good 
people  [who  heard  the  words].  Demurrer  and 
joinder. 

Mr.  N.  Hill,  Jr.,  for  defendant. 

Mr.  C.  McVean,  for  plaintiff. 

By  the  Court,  Bronson,  J.  There  is  no  collo- 
quium of  obtaining  goods  by  false  pretenses,  nor 
Is  there  anything  else  to  show  that  the  words- 
were  used  in  any  other  than  their  ordinary 


NOTE.— Slander—  Words  charying  an  indictable  of- 
fense are  actionable  per  se.  See,  Martin  v.  StillwelL 
13  Johns.,  275,  note,  and  notes  cited. 
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sense.  Swindling  is  not  a  crime  known  to  our 
law.  The  word  "swindler"  is  an  exotic,  which 
came  from  Germany,  and  has  but  recently  be- 
come naturalized  in  our  language.  In  Todd's 
Johnson,  "swindler"  isdefined  to  be  "a  sharp- 
er; a  cheat;"  and  "to  swindle,"  "  to  cheat;  to 
impose  upon  the  credulity  of  mankind,  and 
thereby  to  defraud  the  unwary  by  false  pre- 
tenses and  fictitious  assumptions."  Webster 
defines  "swindler"  as  "a  cheat;  a  rogue;  one 
who  defrauds  grossly,  or  one  who  makes  a 
practice  of  defrauding  others  by  imposition 
or  deliberate  artifice."  And  in  Tomlins'  Law 
Dictionary,  edition  of  1836,  the  word  is  de- 
fined, "a  cheat;  one  who  lives  by  cheating." 
To  call  one  a  swindler  is  about  equivalent  to 
saying  he  is  a  cheat,  which  has  never  been 
held  actionable.  Either  of  those  charges  may, 
under  certain  circumstances,  imply  that  the 
accused  is  guilty  of  the  crime  of  obtaining 
goods  by  false  pretenses.  But  they  do  not, 
necessarily,  mean  so  much.  There  are  many 
ways  in  which  a  man  may  wrong  another  in 
such  a  manner  as  to  earn  the  title  of  swindler 
or  cheat,  without  subjecting  himself  to  an  in- 
dictment for  a  criminal  offense. 

This  question  has  been  considered  as  settled 
ever  since  the  decision  in  Savile  v.  Jardine,  2 
H.  Bl.,  531.  It  was  there  held  that  words 
charging  the  plaintiff  with  being  a  swindler 
were  not  actionable.  Eyre,  Ch.  J.,  said  the 
word  was  "  only  equivalent  to  cheat ;  it  can- 
141*]  not  be  carried  further,  and  that  *is  not 
actionable."  He  added:  "Thief  always  implies 
felony,  but  cheat  not  always."  Buller,  J.,  said, 
swindler  means  no  more  than  cheat;  "When  a 
man  is  said  to  be  swindled,  it  means  tricked  or 
outwitted."  That  case  was  followed  by  the 
Supreme  Court  of  Mass. ,  in  Stevenson  v.  Hay- 
den,  2  Mass.,  406;  and  see,  Carter  v.  Andrews, 
16  Pick.,  I,  9.  In  Neal  v.  Lewis,  2  Bay,  204, 
the  word  "swindler"  was  applied  to  a  mer- 
chant; and  besides,  the  plaintiff  was  also 
charged  with  being  a  thief.  The  court  had  no 
occasion  to  say  whether  the  first  charge  was 
actionable  or  not.  I  am  not  aware  that  words 
charging  the  plaintiff  with  being  a  swindler 
have  ever  been  held  actionable;  and  upon  prin- 
ciple I  think  they  are  not.  They  do  not  nec- 
essarily import  a  criminal  offense  involving 
moral  turpitude,  and  punishable  by  indict- 
ment, (a) 

Judgment  for  the  defendant. 

(a)  See,  Young  v.  Miller,  ante,  p.  21. 


HAGUE  ET  AL.  v.  PORTER. 

Sales — Delivery  to  Carrier,  as  Constructive  De 
livery  to  Vendee — Usage  of  Trade— Distinct 
Contracts — Pleading — Evidence. 

A  count  for  goods  sold  and  delivered  is  not  sus- 
tainable without  proof  of  a  delivery  either  actual  or 
constructive. 

If  the  vendee  of  goods  order  them  to  be  forward- 
ed by  a  carrier,  though  he  do  not  name  him,  a  deliv- 
ery to  a  carrier  will  inure  as  a  constructive  delivery 
to  the  vendee,  and  thus  satisfy  the  count  for  goods 
sold  and  delivered.  Per  Cowen,  J. 

But  a  delivery  to  a  carrier,  without  the  consent  of 
the  vendee  either  express  or  implied,  will  not  inure 
as  a  delivery  to  the  latter. 


NOTE.— Sales  —  Delivery  to  carrier—  Usually  same 
as  delivery  to  consignee.  See  Potter  v.  Lansing,  1 
Johns.,  215,  note. 
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The  vendee's  consent  that  the  goods  shall  be  sent 
by  a  carrier,  may  be  implied  from  the  usage  of  trade. 
Per  Cowen,  J. 

The  case  of  Downer  v.  Thompson,  2  Hill,  137,  com- 
mented on  and  explained. 

P.  agreed  to  take  a  lot  of  lamps  of  H.  &  R.,  and  at 
the  same  time  ordered  a  larger  quantity  of  a  sim- 
ilar description,  which  were  to  be  made  and  deliv- 
ered as  soon  as  practicable— the  price  of  the  whole 
to  be  at  the  rate  of  $13  per  dozen.  The  first  parcel 
was  paid  for  and  delivered ;  and,  while  the  others 
were  manufacturing,  P.  desired  an  alteration  in 
their  structure,  which  was  made.  After  the  lamps 
were  complete,  they  were  boxed  up  and  sent  by  a 
carman  to  the  store  of  P.,  who  refused  to  receive 
them.  Held,  that  the  contract,  in  respect  *to  [*14Jt 
the  different  parcels,  was  distinct ;  and  that  H.  & 
R.  could  not  recover,  under  a  count  for  goods  sold 
and  delivered,  the  value  of  those  which  P.  refused 
to  receive. 

And  seirible,  a  count  for  goods  bargained  and  sold 
could  not  be  maintained  under  such  circumstances.. 
Per  Cowen,  J. 

The  count  should  be  special,  for  a  refusal  to  ac- 
cept the  goods.  Per  Cowen,  J. 

Citations-2  Man.  &  R.,  292 ;  8  Barn.  &  C.,  277 ;  3  Id.,. 
1 ;  2  Hill.  137, 147 ;  3  Bos.  &  P..  582. 

ERROR  to  the  N.  Y.  C.  P.,  where  Hague  & 
Redficld  sued  Porter  to  recover  the  value 
of  one  hundred  lamps  alleged  to  have  been 
sold  by  the  plaintiffs  to  the  defendant.  The 
declaration  was  for  goods  sold  and  delivered. 
Plea,  non  assumpsit.  The  case  was  this  :  Au- 
gust 27,  1840,  the  defendant,  a  merchant  of 
the  City  of  N.  Y.,  agreed  to  take  of  the  plaint- 
iffs, who  were  engaged  in  business  at  Newark, 
N.  J. ,  two  dozen  side  lamps  in  one  lot.  These 
were  paid  for  and  delivered  to  the  defendant. 
At  the  time  of  making  this  agreement  and  be 
fore  the  delivery  of  the  two  dozen,  which  were 
wanted  immediately,  the  defendant  ordered  one 
hundred  more  lamps  of  the  same  kind,  which 
were  to  be  made  and  delivered  as  soon  as  prac- 
ticable. The  price  of  the  whole  was  agreed  on 
at  the  rate  of  $13  per  dozen.  September  4  fol- 
lowing the  defendant  wrote  to  the  plaintiffs 
suggesting  an  alteration  that  he  wished  to  have 
made  in  the  construction  of  the  lamps  in  ques- 
tion. After  being  completed  according  to  di- 
rections, they  were  boxed  up  and  sent  by  a 
carman  to  the  defendant's  store.  The  defend- 
ant refusing  to  receive  the  lamps,  they  were 
left  on  the  sidewalk;  and  the  presentation 
was  brought  to  recover  the  agreed  price.  The 
court  below  directed  a  nonsuit,  on  the  ground 
that  there  was  no  proof  of  a  delivery  of  the 
lamps.  The  plaintiffs  excepted,  and,  after  judg- 
ment, sued  out  a  writ  of  error. 

Mr.  R.  N.  Morrison,  for  the  plaintiffs  in 
error,  insisted:  1.  That  the  contract  in  respect 
to  all  the  lamps  was  entire,  and  constituted  but 
one  purchase  ;  and  this,  though  they  were  de- 
liverable in  different  parcels  and  at  different 
times.  Baldey  v.  Parker,  2  Barn.  &  C. ,  37. 
Hence,  a  delivery  of  the  two  *dozen,  [*143 
in  pursuance  of  the  contract,  was  equivalent 
to  a  delivery  of  the  whole.  Damon  v.  Osborn, 
1  Pick. ,  476.  2.  But  even  if  the  agreement  as 
to  the  lamps  in  question  be  regarded  as  dis- 
tinct from  the  purchase  of  the  two  dozen,  then 
it  is  submitted  that  the  delivery  of  the  former 
to  the  carman,  no  carrier  having  been  desig- 
nated by  the  defendant,  is  a  good  delivery  to 
the  defendant.  Dutton  v.  Solomonson,  3  BOS.& 
P.,  582.  3.  The  tender  of  the  lamps  to  the  de- 
fendant was  equivalent  to  a  delivery;  and  if 
the  plaintiffs  chose  to  relinquish  their  lien  for 
the  purchase  money,  their  remedy  could  not 
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foe  changed  by  the  defendant's  refusal  to  ac- 
cept. Smith  v.  Chance,  2  B.  &  Aid.,  755;  Down- 
er*. Thompson,  2  Hill,  187. 

Mr.  C.  W.  Van  Voorhis.  for  the  defend- 
ant In  error.  1.  The  contract  on  which  the 
plaintiffs  sought  to  recover  in  the  court  below 
was  entirely  independent  of  the  agreement  tor 
the  purchase  of  the  two  dozen  lamps.  2.  The 
agreement  was  for  work  and  labor,  and  ma 
terials  to  be  found— not  for  the  sale  of  goods  ; 
and  hence  the  declaration  is  inapplicable  to 
the  case.  Crookshank  v.  Barrett,  18  Johns.,  58; 
Bennett  v.  Hull.  10  Id.,  364;  Cooper  v.  BUton, 
7  T.  R.,  14  ;  Rondeau  v.  Wyatt,  2  H.  Bl.,  63. 
The  plaintiffs  should  have  sued  for  work  and 
labor,  etc.,  or  declared  specially  setting  forth 
the  contract.  Cow.  Tr.,  99,  2d  ed.;  Outwater 
v.  Dodge,  7  Cow.,  85  ;  Sewall  v.  Fitch,  8  Id., 
215 ;  Chaplin  v.  Roger*,  1  East,  191  ;  1  Chit. 
PI.,  381;  Atkinson  v.  Bell,  8  Barn.  &  C.,  277; 
Lathropv.  Bryant,  1  Bing.  N.  C.,430;  Thomp- 
son v.  Maceroni,  3  Barn.  &  C.,  1;  Bementv. 
Smith,  15  Wend.,  493. 

By  the  Court,  Cowen,  /.  Here  was  no  actual 
delivery  and  acceptance  by  the  defendant  be- 
low. The  contract  was  executory,  and  he  re- 
fused to  receive.  It  was  scarcely  a  case  of 
foods  bargained  and  sold. (a)  The  count  should 
44*]  I  apprehend,  *have  been  special,  for 
refusing  to  accept.  All  the  cases  on  this  point 
were  considered  in  Atkinson  v.  Bell,  2  Man.  & 
R.,  292;  S.  C.,  8  Barn.  &  C.,  277,  and  the  sub 
ject  entirely  exhausted  ;  indeed  the  case  itself 
is  directly  against  the  plaintiff  in  error.  The 
contract  for  the  two  dozen  lamps  was  distinct, 
and  the  delivery  of  these  bore  no  relation  to 
the  one  hundred  in  question.  Thompson  v. 
Maceroni,  3  Barn.  &  C.,  1. 

The  case  of  Downer  v.  Thompson,  2  Hill,  137, 
or  rather  the  dictum  cited  from  that  case,  went 
on  the  assumption  that  there  had  been  a  deliv- 
ery to  and  acceptance  by  the  carrier  with  the 
assent  of  the  vendee.  And  see,  Orosvenor  v. 
Phillips,  2  Hill,  147.  That  is  a  constructive  de- 
livery to  the  vendee  himself,  and  satisfies  a 
count  for  goods  sold  and  delivered,  the  same 
as  a  personal  delivery  to  and  acceptance  by 
him.  If  he  order  goods  to  be  sent  by  a  carrier, 
though  he  do  not  name  him.  and  they  are  sent 
accordingly,  that  is  a  delivery.  Dutton  v.  Solo- 
monson,  3  Bos.  &  P.,  582.  Such  direction  may 
certainly  be  implied  from  the  course  of  trade; 
but  I  do  not  see  here  any  direction  so  to  send, 
either  express  or  implied.  The  practice  be- 
tween Newark  and  N.  Y.  is  not  shown.  There 
was  no  dispute  in  the  cases  cited  that  the  goods 
were  to  be  sent  by  a  carrier,  nor  that  they  were 
so  sent  pursuant  to  order. 

Judgment  affirmed. 

Cited  In— 40  N.  Y.,  530 ;  12  How.  Pr.,  530 ;  3  Rob., 
51. 

(a)  Something  remained  to  be  done  to  the  lamps, 
at  the  time  they  were  ordered,  before  they  were 
ready  for  delivery ;  and  hence  the  sale  was  incom- 
plete. See.  Downer  v.  Thompson,  2  Hill,  137. 


VIBBARD  t>.  STAATS. 

Practice — Confessions  of  Adversary  as  Evidence 
— Can  only  be  Stricken  out  by  Consent  of  Both 
Parties. 

Where  one  on  the  trial  of  a  cause  resorts  to  the 
confessions  of  his  adversary,  the  evidence  thus 
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called  out  becomes  the  property  of  both  parties ; 
and  neither  will  be  allowed  to  have  it  stricken  from 
the  case  without  the  consent  of  the  other. 

A  party  who  has  proved  the  confessions  of  his 
adversary,  cannot,  by  afterward  walvlnfr  such 
proof,  preclude  the  latter  from  (riving  evidence  to 
show  what  further  was  said  by  him  at  the  same 
time  on  the  same  subject.  Semhle ;  per  Bronsou,  J. 

rp  ROVER  for  a  pair  of  horses,  tried  before 
J-  Cushman,  C.  Judge,  at  the  Albany  Circuit, 
in  June,  1840.  The  plaintiff  as  a  part  of  his 
*case,  called  Thaddeus  St.  John,  and  [*145 
proved  by  him  what  the  defendant  had  said 
about  the  matter  on  a  particular  occasion.  He 
was  cross-examined  as  to  what  further  the 
plaintiff  had  said  on  that  subject  in  the  same 
conversation.  As  to  one  question  put  to  the 
witness  he  could  not  answer.  At  a  subsequent 
stage  of  the  trial,  and  after  several  witnesses 
had  been  examined  on  both  sides,  the  defend- 
ant called  R.  W.  Peckham  as  a  witness,  and 
proposed  to  prove  by  him  all  that  the  defend 
ant  had  said  in  the  conversation  mentioned  by 
St.  John.  The  plaintiff's  counsel  then  stated 
that  they  would  waive  the  testimony  given  by 
St.  John,  and  objected  to  the  defendant's  giv- 
ing any  further  proof  on  that  subject.  The 
judge  ruled  that  the  plaintiff  had  the  right  in 
the  present  stage  of  the  case  to  waive  the  tes- 
timony of  St.  John,  and  thus  preclude  the  de- 
fendant from  proving  anything  further  on  that 
subject.  The  defendant  excepted.  The  plaint- 
iff then  moved  to  strike  out  the  whole  of  the 
testimony  of  St.  John.  The  defendant's  coun- 
sel objected,  and  insisted  that  they  had  a  right 
to  the  benefit  of  the  testimony  of  St.  John,  as 
it  had  been  given  by  the  plaintiff,  if  they  chose 
to  take  it  as  it  then  stood  without  giving  any 
evidence  on  their  part  to  al^er  or  explain  it; 
that  the  plaintiff  could  not  in  the  present  stage 
of  the  cause  expunge  any  part  of  the  testimony 
which  he  had  given  and  upon  which  the  de- 
fendant's counsel  might  have  relied  and  been 
governed  in  making  the  defense.  The  judge 
overruled  the  objection,  and  ordered  the  tes- 
timony of  St.  John  to  be  stricken  out.  The  de- 
fendant excepted.  A  verdict  having  passed 
for  the  plaintiff,  the  defendant  now  moved  for 
a  new  trial  on  a  bill  of  exceptions. 

Mr.  S.  Stevens,  for  defendant. 

Mr.  S.  H.  Hammond,  for  plaintiff. 

By  the  Court,  Brpnson,  J.  The  defendant 
had  an  undoubted  right  to  show  what  further 
was  said  by  him  on  the  same  'subject  [*  146 
in  the  conversation  mentioned  by  St.  John, 
and  I  am  not  prepared  to  say  that  the  plaint- 
iff could  shut  out  that  evidence  by  offering  to 
waive  the  testimony  of  St.  John.  Agreeing  to 
waive  the  evidence  would  not  necessarily  efface 
it  from  the  minds  of  the  jurors,  and  it  might 
still  have  an  influence  upon  their  verdict.  That 
influence  the  defendant  wished  to  counteract  by 
proving  the  whole  conversation.  But  there  is 
a  more  decisive  objection.  The  defendant  was 
willing  to  forego  the  right  of  calling  other  wit- 
nesses to  the  conversation,  and  take  the  testi- 
mony of  St.  John  as  it  stood.  Although  the 
witness  had  been  called  by  the  plaintiff,  the 
defendant  thought  the  testimony  tended  in  his 
favor;  and  he  claimed,  and  was,  I  think,  enti- 
tled to  the  benefit  of  that  testimony.  When  a 
party  calls  a  witness,  he  takes  the  chance  of 
aiding  his  adversary.  It  is  true  that  St.  John 
was  called  to  prove  confessions  which  the  de- 
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fendant  would  not  have  been  allowed  to  lay 
before  the  jury  until  the  door  had  been  thus 
opened  by  the  plaintiff.  But  I  do  not  see  that 
this  alters  the  principle.  The  evidence  was  per- 
tinent to  the  issue,  if  the  plaintiff  chose  to  give 
it.  When  a  party  has  proved  the  confessions 
of  his  adversary,  this,  like  other  evidence,  be- 
comes the  property  of  both  parties  for  what- 
ever it  is  worth,  and  neither  of  them  can  get 
rid  of  the  evidence  without  the  consent  of  the 
other.  The  plaintiff's  counsel  admitted  that  he 
could  find  no  authority  in  support  of  the  decis- 
ion at  the  circuit,  and  none  has  fallen  under 
my  observation. 

It  is  of  course  unnecessary  to  examine  the 
other  questions  presented  by  the  bill  of  excep- 
tions. 

New  trial  granted. 

Explained— 6  Duer,  132. 

Cited  in— 25  N.  Y.,  175  ;  24  Barb.,  635. 


147*]  *M'COONET  AL.  0.  SMITH. 

Infancy — Ejectment  May  Be  Maintained  against 
Infant — His  Admissions  as  Evidence — Estoppel. 

An  action  of  ejectment  may  be  maintained  against 
an  infant. 

The  capacity  of  an  infant  to  do  an  act  for  which 
the  law  renders  him  liable,  presupposes  his  ability 
to  confess  it ;  and  hence,  in  ejectment  against  him, 
after  the  plaintiff  has  shown  title,  the  infant's  entry 
may  be  established  by  his  admissions.  Per  Cowen,  J. 

But,  in  ejectment  against  an  infant,  though  he 
had  acknowledged  he  occupied  the  premises  under 
the  plaintiff,  and  it  was  shown,  moreover,  that  he 
had  given  his  note  for  the  rent;  held,  nevertheless, 
that  he  was  not  estopped  from  setting  up  a  title  in 
himself  adverse  to  the  plaintiff. 

T7JECTMENT,  tried  at  the  Washington  Cir- 
Ju  cuit,  in  October,  1841,  before  Willard,  G. 
Judge.  The  action  was  brought  to  recover 
about  thirty  acres  of  land  in  the  Town  of 
Granville.  On  the  trial  the  defendant  showed 
title  in  himself  and  others,  and  out  of  the 
plaintiffs.  The  latter  insisted  that  the  defend- 
ant held  as  their  tenant,  and  that  they  were, 
therefore,  entitled  to  recover  possession,  the 
defendant  being  estopped  to  question  the 
plaintiff's  title.  To  make  out  the  tenancy,  the 
plaintiffs  relied  on  the  defendant's  admission 
of  it  while  under  the  age  of  twenty-one  years, 
by  holding  possession  under  the  plaintiffs  and 
giving  them  his  promissory  note  for  rent.  The 
judge  told  the  jury,  in  substance,  that  if  they 
found  the  defendant  gave  the  note  for  the 
rent,  though  under  age.  the  relation  of  land- 
lord and  tenant  was  made  out;  that  though  an 
infant,  he  was  able  to  contract  a  tenancy  by 
hiring  the  premises,  and  to  make  a  disclaimer. 
The  defendant  excepted;  and  a  verdict  having 
been  rendered  for  the  plaintiffs,  the  defendant 
now  moved  for  a  new  trial  on  a  bill  of  excep- 
tions. 

Mr.  J.  Holmes,  for  defendant. 

Mr.  S.  Stevens,  for  plaintiffs. 

148*]  *By  the  Court,  Cowen,  J.  The 
learned  judge  considered  the  defendant's  con- 
tract of  tenancy  as  an  estoppel,  although  he 
was  an  infant.  In  this  I  think  he  erred.  Even 
in  a  suit  brought  on  the  contract  directly 
against  the  infant,  he  might  have  avoided  its 
effect  completely  by  showing  his  nonage.  I 
think  he  may  do  the  same,  afortiori,vrherehis 
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contract  is  set  up  as  an  estoppel  to  conclude 
him  in  an  action  of  ejectment. 

It  was  said  in  argument  that  an  infant  is  liable 
in  ejectment,  on  the  ground  of  a  wrongful  pos- 
session, and  his  power  to  confess  is  commensu- 
rate with  his  power  to  do  anything  for  which  he 
would  be  liable  to  an  action.  I  have  no  doubt 
the  rule  is  so;  and  it  would  have  let  in  an  ad- 
mission of  the  defendant  that  he  entered  on  the 
land,  upon  the  plaintiffs'  showing  title  in  them- 
selves.^) But  here  the  title  to  the  land  was 
confessedly  in  the  infant;  and  a  constructive 
confession  by  contract  amounting  to  an  estop- 
pel is  sought  to  be  raised  against  his  assertion 
of  that  title.  In  other  words,  a  confession  by 
contract  is  alleged  against  him,  by  which  the 
effect  of  his  title  and  right  of  possession  is  to 
be  overcome.  This  is  certainly  no  more  than 
the  confession  that  a  contract  was  made  which 
he  had  no  right  to  make,  and  does  not  come 
within  the  rule. 

New  trial  granted. 

Cited  in— 16  Abb.  Pr.,  335 ;  1  Rob.,  181 :  25  Cal.,  153. 

(a)  As  to  the  admissibility  and  effect  of  confes- 
sions by  an  infant,  as  evidence  against  him  in  civil 
and  criminal  proceedings,  see  Cowen  &  H.  Notes  to 
Phil.  Bv.,  162, 232,  233 ;  and  Haile  v.  Llllie,  post,  p.149. 
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Evidence — Admissions  of  Infant,  When  Compe- 
tent— Assumpsit — Settlement. 

The  admissions  of  an  infant  are  competent  evi- 
dence against  him  both  in  civil  and  criminal  cases, 
where  they  relate  to  a  matter  for  which  the  law 
holds  him  accountable. 

And  where,  in  assumpsit  by  an  infant  for  work 
and  labor,  he  gives  evidence  tending  to  show  a  set- 
tlement between  the  defendant  and  himself,  his  ad- 
mission that  no  settlement  took  place  is  competent 
evidence  against  him. 

ERROR  to  the  Herkimer  C.  P.,  where  Lillie, 
an  infant,  sued  Haile  in  assumpsit  for 
work,  etc.  On  the  trial,  evidence  was  given  on 
the  part  of  the  plaintiff  below  tending  to  show 
that  a  settlement  had  taken  place  between  the 
parties;  but  the  defendant  insisted  that  no 
such  settlement  had  ever  been  made,  and  of- 
fered to  prove  the  admissions  of  the  plaintiff 
to  that  effect.  This  evidence  was  objected  to 
on  the  ground  that,  as  the  plaintiff  was  an  in- 
fant, his  confessions  should  not  be  received  as 
evidence  against  him.  The  court  sustained  the 
objection,  and  the  defendant  excepted.  The 
jury  found  a  verdict  for  the  plaintiff;  and, 
after  judgment,  the  defendant  sued  out  a  writ 
of  error. 

Mr.  A.  Taber,  for  the  plaintiff  in  error, 
cited  and  commented  on  1  Saund.  PI.  &  Ev., 
50,  and  cases  cited;  Matter  v.  Clark,  2  Aik., 
209;  State  v.  Guild,  5  Halst.,  163;  York's  case, 
Foster,  70;  Bauerman  v.  Radenius,  7  T.  R., 
659;  Cowen  &  H.  Notes  to  Phil.  Ev.,  162,  232, 
233,  and  cases  cited. 

Mr.  S,  Stevens,  for  defendant  in  error. 

By  the  Court,  Nelson,    Ch.   J.     The  only 
point  in  the  case  is,  whether  the  admissions  of 
the  plaintiff,  an  infant,  were  admissible  in  evi- 
dence against  him.     There  can   be  no  doubt 
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they  were ;  though  the  effect  of  such  admis- 
sions may  frequently  be  controlled  by  the  in- 
fant's incompetency  to  bind  himself  by  cop- 
ISO*]  tract.  *It  is  the  daily  practice  to  re- 
ceive the  confessions  of  infants  in  criminal 
proceedings,  and  in  actions  for  wrongs  com- 
mitted by  them  for  which  they  are  personally 
responsible,  as  in  actions  of  trespass,  etc.  The 
only  privilege  of  an  infant  who  has  arrived  at 
years  of  discretion,  even  in  civil  cases,  is  an 
exemption  at  common  law  from  liability  upon 
most  of  his  contracts.  Independently  of  this 
privilege  he  stands  in  court  upon  the  footing 
of  an  adult. 

Judgment  reversed.(a) 

Reviewed-3  Abb.  Pr.,  112;  1  Hilt.,  171. 

(a)  See,  M'Coon  v.  Smith,  ante,  p.  147. 


THE    OVERSEERS  OF    THE  POOR    OF 
CROWN  POINT 

v. 
WARNER. 

Innkeepers — Statute  Terms  "Inn"  and  "Tavern" 
and  "Inn  holder"  and  "Tavern-keeper,"  Syn- 
onymous— Right  to  Keep  Inn,  not  a  Franchise — 
License — When  necessary — Spare  Beds — Stat- 
ute Requiring — Sign — Penalty. 

The  words  "inn"  and  "tavern,"  and  ''inn-holder" 
and  "tavern-keeper,"  as  used  in  the  Statute  for  the 
Regulation  of  Taverns,  etc.,  1 K.  S.,  676,  et  seq.,  3d  ed.. 
are  synonymous. 

The  right  to  keep  an  inn,  in  the  common  law 
sense  of  the  term,  is  not  a  franchise ;  and  hence, 
notwithstanding  the  statute,  any  person  may  keep 
such  a  house  without  a  license.  Per  Nelson,  Ch.  J. 

But  if  he  wish  the  privilege  of  selling  strong  and 
spirituous  liquors,  etc.,  he  must  obtain  a  license;  for 
in  such  case  the  employment  is  turned  into  a  fran- 
chise by  the  statute. 

The  provisions  of  the  statute,  1  R.  S.,  678,  sec.  8,  2d 
ed.,  requiring  every  keeper  of  an  inn  or  tavern  to 
have  in  his  house  two  spare  beds,  etc.,  apply  only  to 
such  houses  as  have  been  licensed.  Per  Nelson,  Ch.  J. 

So,  as  to  other  corresponding  provisions  of  the 
statute  prescribing  rules  of  conduct  for  the  keep- 
ers of  inns  and  taverns,  as  such.  Per  Nelson,  Ch.  J. 

To  subject  one  to  the  penalty  provided  by  section 
10  of  the  above  statute  for  erecting  or  putting  up  a 
sign,  it  must  indicate  that  he  keeps  a  public  nouse 
licensed  to  sell  liquors  etc. 

Where  a  sign  was  posted  in  front  of  a  house,  on 
which  was  painted  "S.  W's  Entertainment,"  and  a 
piece  of  pasteboard  was  affixed  to  the  same  post  in- 
scribed "Temperance;"  held,  not  such  an  indication 
that  the  occupant  of  the  house  kept  a  tavern,  as 
would  render  him  liable  for  the  penalty  given  by  1 
R.  S..  678,  sec.10.2ded. 

Citations— 1  R.  S..  679,  sec.  10,  p,  678, 2d  ed;  1  Hawk. 
P.  C.,  714,  715,  Cur.  ed.,  1834;  Story,  Bail.,  475;  Bac. 
Abr.,  tit.  Inns&  Innkeepers,  A,  B,;  Palm.,  374;  Godb. 
346  ;  5  Mod.,  428;  12  Mod.,  254;  1  Burn,  Just.,  tit.  Ale- 
house, I ;  1  R.  S.,  677.  sec.  4,  2d  ed.;  678.  sees.  8-10. 

ERROR  to  the  Essex  C.  P.  Newell  and 
Da  vis,  Overseers  of  the  poor  of  the  Town  of 
Crown  Point,  sued  Warner  before  a  justice  of 
the  peace,  and  declared  in  debt  for  the  penalty 
given  by  1  R.  8.,  679.  sec.  10,  p.  678,  2ded.  al- 
151*]  leging  that  on  etc.,  the  said  *Warner 
did,  contrary  to  the  statute,  etc.,  erect  and  put 
up  a  sign  indicating  that  he  kept  a  tavern;  and 
that  he  had  continued  to  keep  up  such  sign 
every  day  from  etc.,  to,  etc.;  whereby,  etc. 
The  summons  was  issued  January  2,  1838. 
After  issue  joined  and  a  trial  had  before  the 
justice,  judgment  was  rendered  in  favor  of  the 
plaintiffs  for  $42.50.  The  defendant  appealed 
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to  the  C.  P.,  and  on  the  trial  in  that  court  the 
following  facts  appeared.  November  9,  1887, 
the  defendant,  without  having  obtained  a  tav- 
ern license,  posted  a  sign  in  front  of  his 
house,  on  which  was  painted  in  large  letter* 
"Samuel  Warner's  Inn."  A  day  or  two  after- 
wards a  piece  of  pasteboard  was  affixed  to  the 
post  a  few  feet  below  the  other  sign,  inscribed 
in  capital  letters,  "Temperance.  These  re- 
mained a  few  days,  when  the  defendant  substi- 
tuted the  word  "Entertainment"  in  the  place  of 
"Inn."  The  signs  continued  thus  till  the  com- 
mencement of  the  suit.  There  were  large  barns 
and  sheds  contiguous  te  the  defendant's  house, 
and  people  were  in  the  habit  of  calling  there  for 
refreshment,  for  which  they  were  charged  the 
prices  usually  taken  at  country  taverns.  The 
defendant  contended  that  the  plaintiffs  could 
only  recover  at  the  rate  of  $1.25  per  day  from 
November  9  to  the  period  when  the  word 
"Entertainment"  was  substituted  for  "Inn  :"" 
and  the  plaintiffs  insisted  that  they  were  enti- 
tled to  a  verdict  for  the  penalty  for  each  dav 
intermediate  the  erection  of  the  first  sign  and 
the  commencement  of  the  suit  before  the  jus- 
tice. The  court  below  decided  that  the  word 
"Entertainment"  did  not  indicate  that  the  de- 
fendant kept  a  tavern  ;  to  which  decision  the 
plaintiffs  excepted.  The  jury  rendered  a  ver- 
dict of  $5  for  the  plaintiffs,  who  after  judg- 
ment, sued  out  a  writ  of  error. 

Mr.  A.  C.  Hand,  for  tne  plaintiffs  in  error, 
insisted  that  the  sign  in  question,  "Samuel 
Warner's  Entertainment,"  clearly  indicated 
that  the  defendant  kept  a  tavern,  iimi  that  the 
judgment  of  the  court  below  should,  therefore, 
be  reversed. 

*Mr.  J.  Burnet,  for  the  defendant  [*152 
in  error.  The  penalty  for  which  this  act  ion 
was  brought  is  given  by  1  R.  S.,  679,  sec.  10, 
and  it  will  be  seen  that  only  the  word  "tavern," 
not  "inn"  or  "tavern"  is  used  in  that  section. 
To  bring  the  case  within  the  statute,  there- 
fore, the  sign  erected  by  the  defendant  must 
be  shown  to  have  indicated,  not  merely  that  he 
kept  an  inn,  but  a  tavern.  That  the  words  are 
not  synonymous,  see  Bailey's  Dictionary, 
where  "Inn"  is  defined  to  be  "a  public  house 
for  the  entertainment  of  travelers,"  and  "Tav- 
ern" "a  house  where  wine  is  sold."  The  defi- 
nitions given  by  Johnson  are  nearly  in  the 
same  words.  It  has  been  laid  down  that, 
"Every  inn  is  not  an  alehouse,  nor  every  ale- 
house an  inn  ;  but  if  an  inn  uses  common  sell- 
ing of  ale,  it  is  then  also  an  alehouse;  and  if  an 
alehouse  lodges  and  entertains  travelers,  it  is 
also  an  inn."  2Toml.  L.  Die.,  tit.  "Inns  &  Inn- 
keepers." We  contend,  therefore,  that  no  house 
can  with  propriety  be  called  a  tavern,  except 
it  be  one  where  liquors  are  sold;  and  although 
the  word  "Inn"  may  indicate  such  a  house  ; 
yet,  as  in  this  case  the  word  "Temperance" 
was  also  affixed  to  the  sign-post,  it  is  certain 
that  no  one  could  mistake  the  building  for  a 
tavern.  This  is  clear  when  we  take  into  con- 
sideration the  fact  that,  for  years  past,  "tem- 
perance," in  its  ordinary  acceptation,  has  been 
understood  to  mean  entire  abstinence  from  the 
use  of  all  intoxicating  drinks. 

It  may  be  urged  that  in  other  sections  of  the 
statute,  the  words  "inn"  and  "tavern"  are  used 
synonymously;  but  we  submit  that,  asthestat- 
ute  has  not  defined  these  terms,  they  are  to  be 
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construed  according  to  their  respective  signifi- 
cations in  approved  lexicons.  Again;  as  both 
words  are  used  in  the  statute,  it  is  to  be  pre- 
sumed they  were  employed  in  different  senses; 
for  if  "inn"  and  "tavern"  mean  the  same  thing, 
only  one  of  them  would  be  necessary,  and  the 
use  of  the  other  superfluous. 

If  there  be  any  doubt  in  the  case,  the  legal 
intendment  should  be  in  favor  of  the  defend- 
ant ;  inasmuch  as  the  prosecution  is  under  a 
penal  statute. 

153*]  *Mr.  Hand,  in  reply.  The  fact  that 
the  sign  was  in  front  of  a  house  where  the  pub- 
lic were  entertained,  contiguous  to  which  were 
large  barns  and  sheds,  was  enough  to  induce 
travelers  to  suppose  that  the  building  was  a 
tavern — a  place  where  guests  were  accommo- 
dated and  liquors  furnished.  The  word  "en- 
tertainment" is  no  less  significant  than  "tav- 
ern," and  is  as  commonly  used  to  denote  a 
place  where  liquors  are  sold.  "Entertainment" 
is  defined  by  Webster  :  1.  The  receiving  and 
accommodating  of  guests,  either  with  or  with- 
out reward  ;  2.  Provisions  of  the  table;  hence 
also,  a  feast;  a  superb  dinner  or  supper."  And 
in  Thompson  v.  Lacy,  2  B.  &  Aid.,  283,  286, 
Bayley,  /. ,  speaks  of  a  tavern-keeper  as  one 
who  furnishes  a  table,  etc.  According  to  this 
view,  the  defendant  adopted  the  very  term 
which  of  all  others,  except  the  word  "tavern" 
itself,  indicated  that  he  kept  a  house  where 
liquors  were  sold.  The  word  "Temperance" 
did  not  change  the  character  of  the  sign  any 
more  than  if  "Tavern"  instead  of  "Entertain- 
ment" had  been  substituted  for  "Inn." 

But  the  opposite  counsel  seems  to  concede 
that  the  word  "Entertainment"  on  the  sign 
sufficiently  indicated  that  the  defendant  kept 
an  inn,  though  not  a  tavern;  and  lexicons  have 
been  resorted  to  in  support  of  the  latter  dis- 
tinction. We  submit  however,  that  "  inn"  and 
"  tavern"  are  synonymous;  and  in  this  we  are 
sustained  by  the  etymology  of  the  words. 
Webster  defines  a  tavern  thus:  "Tavern.  [Fr. 
taverne ;  W.  tavarn ;  L.  taberna.}  A  house 
licensed  to  sell  liquors  in  small  quantities,  to 
be  drank  on  the  spot.  In  some  of  the  United 
States,  "tavern"  is  synonymous  with  'inn' or 
'hotel'  and  denotes  a  house  for  the  entertain- 
ment of  travelers,  as  well  as  for  the  sale  of 
liquors,  licensed  for  that  purpose."  Taverne 
and  tavarn  are  no  doubt  derived  from  the  lat- 
in word  taberna,  the  general  meaning  of  which 
is,  "any  house  made  of  boards,"  etc.;  but,  ac- 
cording to  Ainsworth,  it  may  be  translated  "a 
tavern  or  inn."  Though  the  word  "tavern" 
may  have  been  restricted  in  its  meaning  in  ear- 
ly times,  it  is  certainly  not  so  now  ;  nor  was 
there  ever  any  warrant  for  such  restriction  in 
154*]  the  derivation  of  the  word.  True  *it 
was  said  in  Calye's  case,  8  Rep.,  63,  64,  that 
"  the  latin  word  for  an  '  inn  '  is  diversorium;" 
but  that  means  no  more  than  taberna  diversoria 
which,  by  dropping  the  last  word,  is  easily  an- 
glicized "tavern."  Again;  the  words  are  used 
in  the  statute  to  signify  the  same  thing.  Both 
are  sometimes  employed  in  connection  ;  but 
the  context  will  show  that,  even  in  such  cases, 
they  are  used  synonymously.  Besides,  the 
word  "  tavern"  is  frequently  found  in  the  stat- 
ute where  "inn"  should  have  been  used,  if  the 
argument  of  the  defendant's  counsel  be  well 
founded  ;  and  vice  versa.  See,  1  R.  S.,  678, 
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679,  sees.  4,  6-10;  see,  also,  Id.,  pp.  680,  681, 
sees.  12,  17,  18.  It  is  also  submitted,  that  the 
use  of  these  terms  in  courts  of  law,  shows  that 
they  are  synonymous.  "Inn  "is  the  word  gen- 
erally found  in  the  books  ;  and  forms  a  dis- 
tinct head  or  branch  of  the  law.  ' '  Tavern  " 
does  not.  In  the  English  books  the  general 
division  is  into  "  inns"  and  "  alehouses,"  and 
it  is  possible  that  the  definition  of  the  former 
was  once  quite  limited  ;  see,  Calye's  case,  8 
Rep.,  63,  and  the  form  of  the  writ  in  F.  N.  B., 
94;  but  it  is  not  so  now.  An  "inn  "is  "A 
house  where  the  traveler  is  furnished  with  ev- 
erything which  he  has  occasion  for  whilst  upon 
his  way."  Per  Bayley,</.,  in  Thompson  v.  Lacy, 
3  Barn.  &  Aid.,  283,  286—"  a  house  kept  open 
publicly  for  the  lodging  and  entertainment  of 
travelers  generally,  for  a  reasonable  compen- 
sation." Hilliard,  Elements  of  the  law,  101;  2 
Kent,  Com.,  595.  And  in  Thompson  v.  Lacy, 
a  house  of  public  entertainment  in  London 
called  the  "  Globe  Tavern  and  Coffee-House, " 
where  beds  and  provisions  were  furnished,  was 
considered  an  inn.  Abbott,  Oh.  J.,  thought  it 
like  an  inn  in  the  country;  and  the  whole  case 
goes  to  show  that  the  distinction  between  an 
inn,  a  coffee  house  and  tavern,  particularly  in 
the  country,  is  practically  abolished.  Peters- 
dorff  says  of  the  keeping  of  alehouses  and  inns, 
that  "These  occupations  have,  in  modern 
times,  been  generally  united."  10  Petersd. 
Abr. ,  615,  n.;  1  Id.,  453,  n.;  and  see,  James  v. 
Osborn,  2  Chit.,  484  ;  1  Bl.  Com.,  by  Chittv, 
430,  n.  19;  2  Toml.  L.  Die.,  201,  tit.  "Inns 
and  Innkeepers. "  In  popular  language,  in  this 
*country,  "inn"  and  "  tavern"  are'syn-  [*155 
onymous,  whatever  may  have  been  the  tech- 
nical meaning  of  "  tavern"  in  Dr.  Johnson's 
day,  who  probably  defined  the  word  with  ref- 
erence to  the  sense  in  which  it  was  used  in 
London.  Our  lexicographers  and  legislators 
certainly  use  the  words  synonymously  ;  see, 
Webster's  Die.,  and  R.  S.,  cited  supra;  and 
also,  1  Laws  of  1801,  Webster's  ed.,  p.  484  ;  1 
R.  L.  of  1813,  p.  176;  and  probably  not  one  in 
a  thousand  of  the  American  people  ever  sup 
posed  there  was  any  difference.  In  England, 
too,  it  would  seem  that  three  centuries  ago, 
if  we  may  judge  from  the  language  of  the  hero 
of  Gadshill,  these  words  were  employed  quite 
indiscriminately;  or  he  would  not  have  said  of 
the  place  where  he  used  two  gallons  of  sack  to 
one  half-penny  worth  of  bread  : 

"Shall  I  not  take  mine  ease  in  mine  inn." 
So  even  in  King  James'  time;  as  appears  by 
the  translation  of  Acts,  ch.  28,  v.  15  :  "they 
(the  brethren)  came  to  meet  us  as  far  as  Appii 
Forum,  and  the  Three  Taverns."  Gr.  Trion. 
Tabernon ;  Lat.  of  old  vulgate,  Tres  Tabernas. 
Robinson,  in  the  first  edition  of  his  Lexicon 
of  the  New  Testament,  says  these  words  mean 
"the  three  inns  ;"  but  in  his  second  edition, 
"  the  three  taverns."  Tit.  "  Tabernai."  And 
see  bis  quotations  from  Zosimus,  and  from 
Cic.  Ep.  to  Att..  in  his  second  edition  under 
the  same  head,  by  which  it  would  seem  they 
were  called  "the  three  eating  houses,"  and 
"three  taverns."  See,  also,  Rob.  Calmet,  Art. 
"Appii  Forum"  p.  83,  where  it  is  said  :  "  So 
that  probably  the  chief  number  of  Christiana 
waited  for  Paul  at  this  place  as  a  place  of  re- 
freshment." In  Kuinoel's  Com.  on  the  New 
Testament,  the  "  three  taverns"  mentioned  in 
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Acts,  ch.  28,  v.  15,  are  spoken  of  as  a  place  on 
the  Appian  Way  at  which  travelers  might  turn 
aside  and  refresh  themselves  with  wine  and 
food — almost  the  exact  definition  of  an  inn.  as 
given  in  Calye's  case. 

But  the  construction  we  contend  for  is  sus- 
tained by  referring  to  the  obvious  intent  of 
the  Legislature  ;  and  if  this  be  established,  it 
supersedes  all  speculation  as  to  the  etymology 
and  early  technical  use  of  the  words.  Twoob- 
1 56*  J  jects  were  sought  *to  be  attained  by  the 
statute.  The  one  was  revenue;  and  the  other, 
to  place  these  establishments  under  good  po- 
lice regulations.  No  one  can  read  the  present 
statute,  or  that  of  1801,  without  being  con- 
vinced of  the  former  object.  And  as  to  the 
latter,  it  is  equally  clear.  Hence,  both  in  En- 
gland and  in  this  country  the  keeper  must  be 
licensed  ;  10  Petersd.  Abr.,  620,  n.  ;  and,  as 
well  our  old  Statute  of  1801,  as  the  present.re- 
quire  bonds  and  impose  restrictions.  It  was 
intended  that  no  one  should  keep  a  public 
house  of  such  a  description  without  a  sign,  and 
that  no  sign  should  be  erected  unless  the  per- 
son had  obtained  a  license;  in  short,  that  who- 
ever engaged  in  the  business  should  do  it  open- 
ly, pay  the  duty  and  give  a  bond  for  good  con- 
duct, etc.  See,  Vaughan,  355.  Nor  was  it 
ever  intended  that  these  requirements  might 
be  evaded  by  a  mere  trick  of  words,  like  that 
resorted  to  in  this  case. 

We  submit  finally,  that  the  device  on  a  sign 
is  a  matter  of  caprice  or  whim;  and  that  every- 
thing and  anything  inducing  the  traveler  to 
suppose  that  he  may  enter  and  enjoy  the  priv- 
ileges of  a  guest,  in  a  public  house,  is  a  suffi- 
cient indication  that  the  host  keeps  a  tavern. 

By  the  Court,  Nelson,  Ch.  J.  It  is  provided 
by  1  R.  8.,  679,  sec.  10,  p.  678,  2d  ed.,  that 
"  No  person  who  has  not  at  the  time  a  license 
to  sell  strong  or  spiritous  liquors  or  wines,  to 
be  drank  in  his  house,  shall  erect  or  put  up 
any  sign  indicating  that  he  keeps  a  tavern;  and 
whoever  offends  against  this  provision,  shall 
forfeit  one  dollar  and  twenty-five  cents  for 
every  day  such  sign  shall  be  so  kept  up."  It 
is  clear  that  throughput  this  statute  regulating 
taverns  and  groceries,  the  terms  "  inn  "  and 
"tavern,"  and  "inn-holder"  and  "tavern- 
keeper  "  are  used  synonymously;  as  the  phrase- 
ology "No  inn-holder  or  tavern  keeper,"  and 
"Every  inn-holder  and  tavern  keeper,"  and 
"  Every  keeper  of  an  inn  or  tavern"  runs 
through  the  various  sections  of  the  Act.  The 
same  remark  is  also  applicable  to  many  of  the 
English  statutes.  1  Hawk.  P.  C.,  714,  715, 
Cur.  ed.  of  1834.  Such  also,  beyond  all  doubt, 
Io7*]is  the  common  understanding  *of  these 
terms.  There  may  have  been  a  slight  differ- 
ence at  an  early  day;  but  it  is  impossible  to 
discover  that  any  was  intended  by  the  framers 
of  the  statute.  An  "  inn "  and  a  "tavern  "  are 
both  houses  of  public  entertainment.  The 
question  in  the  case  is.  whether  or  not  the  sign 
erected  and  kept  up  by  the  defendant  in  front 
of  his  dwelling,  indicated  to  the  public  that  he 
kept  a  house  of  this  character.within  the  mean- 
ing of  the  statute.  These  establishments,  as 
houses  for  public  accommodation,  were  well 
known  at  the  common  law,  where  we  not  only 
find  a  full  description  of  the  particular  em- 
ployment of  an  innkeeper,  but  also  many  rules 
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and  regulations  almost  peculiar  to  that  species 
of  occupation.  It  is  laid  down  that  "A  per- 
son who  makes  it  his  business  to  entertain 
travelers  and  passengers  and  provide  lodging 
and  necessaries  for  them,  their  horses  and  at- 
tendants, is  a  common  innkeeper;  See,  Story 
Bailm.,  sec.  475;  and  it  is  no  way  material 
whether  he  have  any  sign  before  his  door  or 
not."  Bac.  Abr.,  tit.  Inns  &  Innkeepers,  B. 
So,  it  is  said  that,  though  it  be  the  entertain- 
ing of  passengers  that  makes  a  man  an  inn- 
keeper, yet,  if  a  person,  having  put  up  a  sign 
before  his  door,  afterwards  pull  it  down,  he 
thereby  discharges  himself  of  the  burden  of  an 
innkeeper;  but  if,  after  he  takes  it  down,  he 
continues  to  entertain  travelers,  it  is  as  much 
a  common  inn  as  before.  Id.,  Palm.,  874; 
Godb.,  346;  Parkhousev.  Forster,  5  Mod.,  428; 
Parker  v.  Flint,  12  Id.,  254.  It  is  said  also, 
that  "  Every  inn  is  not  an  alehouse,  nor  every 
alehouse  an  inn;  but  if  an  inn  uses  common 
selling  of  ale,  it  is  then  also  an  alehouse;  and 
if  an  alehouse  lodges  and  entertains  travelers, 
it  is  also  an  inn."  1  Burn.  Just.,  tit.  Ale- 
houses, I.  But,  at  common  law,  any  person 
may  erect  an  inn  for  the  public  accommoda- 
tion, without  a  license;  as  the  keeping  of  it  is 
not  a  franchise,  but  a  lawful  trade  open  to 
every  citizen.  Bac.  Abr.,  tit.  Inns  &  Inn- 
keepers, A.  So,  I  apprehend,  it  is  in  this  State, 
as  far  as  it  regards  the  keeping  of  these  houses 
in  the  common  law  sense  of  the  *term.  f*158 
The  statute  turns  the  employment  into  a  fran- 
chise, only  when  it  is  sought  to  annex  to  the 
occupation  the  privilege  of  selling  "  strong  and 
spirituous  liquors  and  wines  to  be  drank  in 
their  houses."  This  is  the  only  license  grant- 
ed to  the  keepers  of  inns  or  taverns,  or  which 
the  statute  makes  necessary.  It  provides,  1  R. 
S.,  677,  sec.  4,  2d.  ed.,  that  "The  commission- 
ers shall  have  power  to  grant  licenses  to  keep- 
ers of  inns  and  taverns,  etc.,  to  sell  strong  and 
spirituous  liquors,"  etc. ;  thereby  clearly  im- 
plying the  existence  of  these  houses  and  of  this 
species  of  employment,  already  in  common 
use.  No  license  is  necessary  to  authorize  the 
business  of  keeping  a  tavern — the  right  to  do 
so  being  common  to  all  citizens— but  if  the 
keeper  desire  to  annex  to  the  employment  the 
privilege  of  sellingspirituous  liquors  or  wines, 
a  license  must  be  obtained. 

The  argument  for  the  plaintiffs  in  error  goes, 
in  effect,  this  length,  viz.:  that  no  house  of 
public  entertainment  can  be  kept  in  the  State 
without  taking  out  a  license  to  sell  spirituous 
liquors,  etc.,  which,  I  apprehend,  is  altogether 
a  mistake.  The  only  effect  of  the  excise  laws 
is  to  forbid  the  sale  of  such  liquors  in  the 
course  of  this  employment,  to  guests  or  others, 
without  license.  It  is  true,  the  Act  requires 
that  every  keeper  of  an  inn  or  tavern  shall 
keep  two  spare  beds  for  his  guests,  sufficient 
stabling,  provender,  bay,  pasturage,  etc.  ;  1 
R.  8.,  678.  sec.  8,  2d  ed.,  but  this  and  all  the 
other  corresponding  sections  in  the  Act  refer 
to  such  houses  as  are  licensed,  and  to  those 
only. 

The  9th  section  requires  that  the  keeper  shall, 
within  thirty  days  after  obtaining  bis  license, 
put  up  a  proper  sign,  etc. ,  indicating  in  some 
way  that  he  keeps  a  tavern  ;  and  then  follows 
the  section  in  question,  sec.  10,  forbidding  any 
person  who  has  not  at  the  time  a  license  to  sell 
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spirituous  liquors,  etc.,  to  put  up  a  sign  indi- 
cating that  he  keeps  a  tavern;  meaning,  obvi- 
ously enough,  a  public  house  duly  licensed 
within  the  Act.  As  the  sign  in  this  case  held 
159*]  out  no  such  indication,  the  court  *be- 
low  were  right  in  deciding  that  it  did  not  fall 
within  the  prohibition  of  the  statute. 
Judgment  affirmed.(a) 

Cited  in— 54  Barb.,  316;  31  How.  Pr.,  345  n.;  1  Abb. 
Pr.,  349 ;  5  Park.,  132 ;  4  E.  D.  S.,  147, 

(a)  As  to  the  meaning1  of  the  terms  "  house  of  en- 
tertainment" "tavern"  "ordinary,"  "place  of  pub- 
lic resort,"  "public  place"  etc.,  see  Wortham  v. 
Comm'th,  5  Band.,  669 ;  Linkous  v.  Com.,  9  Leigh., 


THE  PEOPLE  v.  BAKER. 

Indictment  Charging  Several  Felonies  under  Dis- 
tinct Counts — Court  may  Require  District  At- 
torney to  Elect  Decision  in  Matter  within  Dis- 
cretion, not  Subject  to  Exception. 

In  general,  where  an  indictment  charges  several 
felonies  in  distinct  counts,  the  court  at  the  trial 
have  a  discretion  as  compelling  the  district  attor- 
ney to  elect  under  which  count  he  will  proceed. 

The  decision  of  a  court  on  a  matter  within  its  dis- 
cretion, is  not  the  subject  of  a  writ  of  error  or  bill 
of  exceptions. 

Accordingly,  where  on  the  trial  of  an  indictment 
containing-  several  counts ;  e.  g.,  one  for  receiving 
stolen  goods,  another  for  burglary,  and  a  third  for 
larceny,  the  prisoner's  counsel,  immediately  after 
the  jury  were  impaneled.moved  that  the  district  at- 
torney be  ordered  to  elect  upon  which  count  he 
would  proceed ;  but  the  motion  was  denied ;  held, 
that  the  court  had  a  discretion  as  to  granting  or  re- 
fusing the  order,  and  that  their  decision  could  not 
be  reviewed  on  bill  of  exceptions. 

ON  certiorari  to  the  Oyer  and  Terminer  of 
Oneida  Co.,  where  Baker,  the  prisoner, 
was  convicted  of  receiving  stolen  goods  of  the 
value  of  $100.  The  indictment  contained  three 
counts,  each  charging  a  felony.  The  first  count 
was  for  receiving  stolen  goods;  the  second,  for 
burglary;  and  the  third  for  grand  larceny.  At 
the  trial,  after  the  jury  were  impaneled,  and 
before  any  evidence  was  given, the  defendant's 
counsel  moved  that  the  district  attorney  be 
compelled  to  elect  whether  he  would  proceed 
upon  the  count  for  receiving  stolen  goods,  or 
upon  the  others.  A  majority  of  the  court  con- 
curred in  overruling  the  motion,  and  the  de- 
fendant's counsel  excepted. 

Mr.  J.  C.  Baker,  for  the  defendant  cited 
and  commented  on  Rex  v.  Galloway,  Ry.  &  M. 
16O*]Cr.  Cas.,  234;  S.  C.,  1  Mood.  *Cr.  Cas., 
277;  Rex  v.  Murray,  Id.,  276;  Arch.  Cr.  PI., 
61;  People  v.  Rynders,  12  Wend.,  425,429,  430; 
Kane  v.  People,  8  Id.,  203,  211  ;  People  v. 
Wright,  9  Id.,  193;  Young  v.  King,  3T.  R.,103, 
per  Kenyon,  Ch.  J. 

Mr.  T.  Jenkins,  District-Atty.,  contra. 

Per  Curiam.  It  was  in  the  discretion  of 
the  court  below  whether  they  would  require 
the  district  attorney  to  elect  which  count  he 
would  proceed  upon;  and  error,  therefore, will 
not  lie  to  review  the  question.  The  decision 
was  not  the  subject  of  exception. 

New  trial  denied,  (a) 

(a)  As  to  the  joinder  of  different  offenses  in  the 
same  indictment,  and  the  rights  of  the  prisoner  in 
case  of  an  improper  joinder,  see  the  books  cited  by 
counsel  in  the  principal  case ;  also,  1  Chit.  Cr.  L., 
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252-255,  Springf .  ed.,  1836 ;  Barbour,  Cr.  Treat.,  297  ; 
Stark.  Cr.  PI.,  42,  Storrs  v.  State,  3  Mo.,  9:  Frasier  v. 
State,  5  Id.,  536 :  Hildebrand  v.  State,  Id.,  548;  Com. 
v.  Hope,  22  Pick.,  1,  6 ;  Covy  v.  State,  4  Port.,  186 ; 
State  v.  Coleman,  5  Id.,  32 ;  State  v.  Briley,  8  Id.,  472, 
475 ;  State  v.  Wisdom,  Id.,  511 ;  State  v.  Fant,  2  Brev., 
487,  and  note ;  Com.  v.  Manson,  2  Ashm.,  31 ;  Mc- 
Gregg  v.  State,  4  Blackf .,  101 ;  Hinton  v.  Brown.l  Id,, 
429 ;  Campbell  v.  State,  9  Yerg.,  335 ;  State  v.  Crank, 
2  Bail.,  66 ;  Com.  v.  Gillespie,  7  Serg.  &  R.,  469 ;  Buck 
v.  State,  2  Harr.  &  J.,  426 ;  State  v.  Montague,  2 
M'Cord,  257. 

Court  or  officer  having  discretion— Decision  of  final . 
Distinguished— 60  N.  Y.,  578  (19  Am.  Rep.,  224). 

Explained— 12  Hun,  1216. 

Cited  in— 23  N.  Y.,  297;  39  N.  Y.,  451 ;  13  Barb.,  184; 
55  Barb.,  612 :  33  How  Pr.,  69  ;  1  Park.,  428. 

Indictment— Joinder  of  several  offenses— EUction 
~by  prosecution.  Explained— 12  Hun,  216 ; 

Cited  in— 23  N.  Y.,  297 ;  73  N.  Y.,  69 ;  75  N.  Y.,  490 ; 
11  Hun,  392 ;  55  Barb.,  612 ;  3  T.  &  C.,  405  ;  33  How. 
Pr.,  69 ;  1  Park.,  428  ;  6  Park.,  386 ;  8  W.  Dig.,  230 ;  27 
Cal.,  403:  37  Mo.,  465. 
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THE  CHENANGO  COUNTY  MUTUAL  IN- 
SURANCE COMPANY. 

Insurance  —  Parties  to  Policy  may  Insert  what 
Conditions  they  Please  —  Validity  of  Condition 
Avoiding  Policy. 

The  parties  to  a  policy  of  insurance  may  insert  in 
it  what  conditions  they  please,  provided  there  be 
nothing  in  them  contrary  to  the  criminal  law,  or 
public  policy. 

Accordingly,  where  a  fire  policy  issued  by  an  in- 
corporated mutual  insurance  company  was  condi- 
tioned that,  if  the  insured  refused  or  neglected  to 
pay  any  assessment  duly  made  by  the  company  upon 
his  premium  note,  for  thirty  days  after  notice  there- 
of, the  policy  should  be  void  ;  held,  a  valiql  condi- 
tion, and  that  a  violation  of  it  was  a  good  defense  to 
an  action  on  the  policy. 

Otherwise,  as  to  terms  of  forfeiture  not  mutually 
agreed  to,  but  sought  to  be  imposed  by  the  company 
in  the  form  of  a  by-law.  Semble. 

Citation—  19  Wend.,  37. 

TIEMURRER  to  plea.  Tracy  Beadle  brought 
\J  an  action  of  assumpsit  against  The  Che- 
nango  County  Mutual  Insurance  Company 
upon  a  policy  of  insurance  executed  by  the  lat- 
ter against  fire,  for  five  years,  bearing  date  No- 
vember 30,  1838.  The  declaration  set  out  those 
parts  of  the  policy  upon  which  the  plaintiff's 
claim  was  based,  and  averred  a  loss  by  fire 
June  17,  1841.  The  defendants  pleaded  that 
one  of  the  conditions  of  the  said  policy  was,  that 
should  an  assessment  be  made  upon  the  premi- 
um note  of  the  said  Beadle,  pursuant  to  the 
charter  of  the  Company,  Sess.  L.  of  1836,  p. 
42,  in  connection  with  Id.,  314;  and  he  neg- 
lected or  refused  to  pay  such  assessment  with- 
in thirty  days  after  notice  thereof,  the  policy 
was  thenceforth  to  be  null  and  void  ;  that  the 
Company,  Jan.  9,  1841,  caused  an  assessment 
of  10  per  cent,  to  be  made  upon  the  premium 
notes  of  its  members,  including  said  Beadle  ; 
and  that  he,  though  duly  notified  of  such  as- 
sessment, etc.,  refused  to  pay  the  same  for 
more  than  thirty  days  after  such  notice,  and 
still  refuses,  etc. 

The  plaintiff  demurred,  assigning  for  cause 
that  the  condition  of  insurance  alleged  in  the 
plea  was  unreasonable  and  arbitrary,  unau- 
thorized by  the  Act  incorporating  the  Company, 
and  not  within  the  power  of  the  Company  to 
enforce.  The  defendants  joined  in  demurrer. 
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1 62*1  *Mr.  B.  D.  Noxon,  for  the  plaint- 
iff, insisted  that  the  demurrer  was  well  taken 
for  the  reason  assigned  therein.  He  commented 
on  the  charter  of  the  Company,  Sess.  L.  1886, 
n.  44,  sees.  7-10.  citing  also,  The  Matter  of  the 
L.  I.  R.  R.  Co.,  19  Wend..  87. 
Mr.  N.  Hill,  Jr.,  for  defendants. 

Per  Curiam.  The  parties  may  insert  what 
conditions  they  please  in  a  policy,  provided 
(here  be  nothing  in  them  contrary  to  the  crim- 
inal law,  or  public  policy.  This  is  constantly 
done  in  marine  policies,  and  the  principle 
which  upholds  it  there  extends  to  all  other 
policies.  Matter  of  the  L.  I.  R.  R.Co.,  19  Wend., 
37,  has  no  application.  The  terms  of  forfeit- 
ure were  there  imposed  by  the  Company.  Here 
the  condition  was  inserted  by  mutual  consent. 

Judgment  for  the  defendants. 

Keviewed-6  Abb.  N.  C.,  482. 

Cited  in-5  Denio,  329 ;  36  N.  Y-.  158 ;  63  N.  Y.,  164 ; 
22  Ind..  367 ;  20  Am.  Rep.,  37  (39  Wia.,  115). 


THE  MOHAWK  AND  HUDSON  R.  R. 
COMPANY 

NILES'ET  AL. 

Carriers   of  Connecting  Lines  —  Agreement  — 
Partnership. 

The  defendants,  being:  engaged  in  the  transporta- 
tion of  freight,  etc.,  between  the  City  of  N.  Y.  and 
various  places  west,  by  way  of  the  Hudson  River 
and  canals,  made  an  arrangement  with  the  Mohawk 
and  Hudson  R.  R.  Company  by  which  it  was  mutu- 
ally agreed.that  the  defendants  should  deliver  their 
up  freight,  etc.,  to  the  Company,  at  Albany,  and 
their  down  freight,  at  Schenectady-— the  termini  of 
the  railroad— the  Company  to  transport  the  freight 
and  passengers  over  their  road,  etc.,  and  the  defend- 
ants to  pay  therefor  in  the  proportion  that  thirty 
miles  bore  to  the  whole  distance  of  canal  transporta- 
tion west  of  Albany,  assuming  the  contract  price 
fixed  between  the  owner  of  the  freight  and  the  de- 
fendants as  the  basis  of  the  calculation.  Held,  in  os- 
sumpsit  by  the  Company  to  recover  for  the  trans- 
portation, that  the  arrangement  did  not  constitute 
a  partnership  between  the  parties;  and  this,  though 
it  was  further  agreed,  that  the  Company  should  fur- 
nish "warehouse  facilities"  and  pay  a  portion  of  the 
expense  of  offices  at  each  end  of  their  road. 

An  arrangement  like  the  above  will  not  constitute 
a  partnership  between  those  making  it,  even  in  re- 
spect to  third  persons.  Per  Bronson,  J. 

Citations-18  Wend..  175 ;  2  Bing.,  170 ;  2  Bing.  N. 
C.,  108. 

MOTION  by  the  defendants  to  set  aside  a  re- 
port of  referees.  The  action  was  assumpsit, 
163*J*and  the  plaintiffs  claimed  to  recover  for 
the  transportation  of  freight  and  consignee  pas- 
sengers over  their  railroad  for  the  defendants 
in  the  year  1839.  The  defense  was,  that  the 
plaintiffs  and  defendants  were  partners  in  the 
transaction  in  question  and, consequently, with- 
out a  balance  struck  and  promise  of  payment, 
the  plaintiffs  could  not  sue  at  law.  The  refer- 
ees reported  for  the  plaintiffs,  and  found  a 
balance  due  them  of  $2,840.24.  The  facts  of 
the  case  are  sufficiently  stated  in  the  opinion 
of  the  court. 

Mr.  A.  Taber,  for  defendants. 

Mr.  S.  Stevens,  for  plaintiffs. 


NOTE.—  Partnership—  What  constitutes— Carriers 
of  connecting  routes. 

See  Post  v.  Kimberly,  9  Johns.,  470,  note;  Wet- 
more  v.  Baker,  9  Johns..  307,  note;  Bostwick  v. 
Champion,  11  Wend.,  571,  note. 
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By  the  Court,  Bronson,  J.  As  I  understand 
this  case,  the  defendants  were  engaged  in  the 
transportation  of  freight  and  what  were  called 
consignee  passengers  between  the  City  of  N.  Y. 
and  various  places  at  the  west,  by  the  way  of 
the  Hudson  River,  the  canals  and  lakes.  In  the 
spring  of  1839  they  entered  into  an  arrange- 
ment with  the  plaintiffs,  by  which  it  was  mut- 
ually agreed,  that  the  defendants  should  de- 
liver their  up  freight  and  passengers  to  the 
plaintiffs  at  Albany,  and  their  down  freight  at 
Schenectady.  the  termini  of  the  railroad  ;  and 
that  the  plaintiffs  should  transport  the  freight 
and  passengers  over  their  road,  and  then  rede- 
liver  them  to  the  defendants,  or  to  the  con- 
signees. The  contract  in  respect  to  the  price 
for  transportation,  made  between  the  owners 
of  the  goods  and  the  defendants,  was  to  gov- 
ern the  compensation  of  the  plaintiffs.and  they 
were  to  be  paid  in  the  proportion  that  thirty 
miles  bore  to  the  whole  distance  the  goods 
"were  transported  on  the  canal;"  or  rather,  in 
the  proportion  that  thirty  miles  bore  to  the 
whole  distance  the  goods  would  have  been 
transported  on  the  canal,  had  the  defendants 
run  their  boats  between  Albany  and  Schenec 
tady,  instead  of  employing  the  plaintiffs  to 
carry  between  those  places.  I  am  unable  to  see 
that  this  makes  out  a  *partnership  be-  [*164 
tween  these  parties.  There  was  no  community 
of  interests,  or  division  of  the  profits  of  a  joint 
concern  between  the  parties,  as  there  was  in 
the  cases  to  which  we  are  referred.  Champion 
v.  Bostwick,  18  Wend.,  175;  Fromontv.  Coup- 
land,  2  Bing.,  170  ;  Green  v.  Beesley,  2  Bing. 
N.  C.,  108.  The  contracts  for  transportation 
were  all  made  between  the  defendants  and  the 
owners  of  the  goods.  The  plaintiffs  had  no 
concern,  either  for  profit  or  loss,  with  the  river, 
canal  or  lake  transportation  ;  and  on  the  other 
hand,  the  defendants  had  no  share,  either  of 
profit  or  loss,  in  the  railroad  portion  of  the 
transportation.  There  was  no  general  account 
of  profit  and  loss  upon  the  whole  business  to 
be  adjusted  between  the  parties.  One  party 
might  make  a  profit  by  the  business,  while  it 
proved  ruinous  to  the  other.  In  short,  the  case 
comes  to  this.  The  defendants  having  under- 
taken to  perform  work  and  labor  for  third  per- 
sons.employ  the  Railroad  Company  to  do  a  part 
of  the  work  for  them,  agreeing  that  they  will 
pay  the  Company  for  its  services  the  same 
price  in  proportion  to  distance  which  the  de- 
fendants are  themselves  to  receive.  I  do  not 
see  how  this  makes  out  a  partnership, either  as 
between  the  parties  themselves,  or  in  relation 
to  third  persons. 

The  Company  was  to  furnish  "warehouse 
facilities."  and  pay  a  portion  of  the  expense  of 
offices  at  each  end  of  the  road.  But  this  did 
not  alter  the  nature  of  the  coatract. 

As  there  was  no  partnership,  there  could  be 
no  difficulty  in  the  way  of  an  action  at  law  to 
recover  the  amount  due  the  Company. 

Motion  denied. 


»SCHOONMAKER  9.  SHEELY.  [*165 

Wills— Devise  for  Life,  then  to  Heirs,  etc.— Rule 
— Revised  Statutes. 

8.  died  in  1827  leaving  a  will,  by  which  he  devised 
certain  lands  to  bis  son  B.  "during  his  natural  life, 
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;and  after  his  decease  to  his  heirs  and  to  their  hejrs 
.and  assigns  forever."  The  lands  were  sold  on  a  fi. 
fa.  against  B.,  after  whose  death  his  heir  at  law 
brought  ejectment  against  one  claiming  title  under 
the  purchaser  at  the  sheriff's  sale.  Held,  that  the 
testator  having  died  before  the  Revised  Statutes 
took  effect,  the  words,"his  heirs"  and  "their  heirs," 
must  be  construed  as  words  of  limitation,  and  not 
of  purchase;  that  B.,theref  ore,  took  an  estate  in  fee, 
and  the  plaintiff  was  not  entitled  to  recover. 

Citations— 1  R.  S.,  725,  sec.  28 ;  1  Co.,  93;  2  Johns. 
Cas.,  384 ;  1  Prest.  Est.,  351,  352,  365,  366 ;  1  Bro.  Ch. 
Cas.,  205,  216,  219  ;  Co.  Litt.,  22  b  ;  4  Kent,  Com.,  216, 
4th  ed. 

I?  JECTMENT,  tried  at  the  Ulster  Circuit,  in 
-IL  December,  1840,  before  Ruggles,  G.  Judge, 
where  a  verdict  was  taken  for  the  plaintiff,  A. 
L.  Schoontnaker,  subject  to  the  opinion  of  the 
court, upon  the  following  facts:  Simon  Schoon- 
maker.  the  plaintiff's  grandfather,  died  seised 
in  fee  of  the  lands  in  question,  in  1827, leaving 
a  will  by  which  he  devised  the  lands  to  his  son 
Benjamin,  the  plaintiff's  father.in  these  words: 
"And  to  my  son  Benjamin  I  do  give,  devise 
and  bequeath,"  etc.  [describing  the  premises 
in  question],  "to  have  and  to  hold  the  said  de- 
scribed lots  of  land  and  premises,  with  the  ap- 
purtenances, etc.,  unto  my  said  son  Benjamin 
•during  his  natural  life,  and,  after  his  decease, 
to  his  heirs  and  to  their  heirs  and  assigns  for- 
•ever."  In  the  lifetime  of  Benjamin,  and  after 
the  devisor's  death,  the  premises  in  question 
were  sold  on  a  fi.  fa.  issued  on  a  judgment 
against  Benjamin  ;  and  the  defendant  claims 
under  the  purchaser  at  the  sheriff's  sale. 
Benjamin  died  in  March,  1840,  whereupon  the 
plaintiff  brought  this  action. 

Mr.  John  Cole,  for  plaintiff. 

Mr.  M.  Schoonmaker,  for  defendant. 

By  the  Court,  Cowen,  J.  Simon  Schoon- 
maker having  died  before  the  Revised  Statutes 
took  effect,  1  R.  S.,  725,  sec.  28,  the  question 
166*]  *is, whether  the  devise  to  his  son,  Ben- 
jamin, be  within  or  without  the  rule  in  Shel- 
ley's case,  1  Rep.,  93.  The  devise  is  of  a  free- 
hold life  estate  to  Benjamin  and,  after  the  ex- 
piration of  the  freehold,  directly  and  immedi- 
ately to  his  heirs,  adding,  and  to  their  heirs 
forever.  By  looking  at  the  words  in  Shelley's 
«ase  which  were,  to  E.  S.  for  life,  and  then  to 
the  heirs  males  of  his  body,  and  to  the  heirs 
males  of  the  body  of  such  heirs  males,  we  shall 
see  that  there  was  a  stronger  case  than  the  pres- 
ent for  making  the  words  intended  to  carry  a 
remainder,  terms  of  purchase  ;  and  yet  they 
were  held  to  be  terms  of  limitation.  The  case 
of  Brant  v.  Gelston,  2  Johns.  Cas., 384, presents 
a  still  stronger  tendency  of  words,  than  those 
in  Shelley's  case,  to  show  the  grantor's  intent 
that  the  passing  of  the  estate  to  the  heirs  of  the 
body  of  the  life  tenant  should  make  them  pur- 
chasers; but  this  court  held  it  within  the  rule. 
That  the  added  words, "to  their  heirs  forever;" 
i.  e.,  to  the  heirs  of  the  heirs  forever,  shall  not 
be  received  to  vary  the  import, was  held  in  both 
the  cases  cited.  Such  superadded  words  are 
•considered  as  mere  surplusage.  1  Prest.  Es- 
tates, 351,  352. 

But  it  is  said  the  cases  cited  related  to  con- 
veyances by  deed,  not  by  devise  ;  and  that,  in 
the  latter,  the  intent  is  to  be  more  regarded. 
It  is  enough  perhaps  to  answer  that  the  re- 
searches of  the  learned  counsel  for  the  plaint- 
iff, which  have  been  very  great,have  furnished 
•us  with  no  case  on  this  word  "heirs,"  when 
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taken  by  itself,  which  makes  a  distinction  in 
respect  to  the  use  of  it  between  the  two  modes 
of  conveyance.  On  the  contrary,  he  admits 
that  Jones  v.  Morgan,  1  Bro.  Ch.,  206,  216,219, 
is  a  direct  authority  against  the  distinction. 
That  was  a  case  decided  by  Ld.Thurlow,  upon 
full  argument,  and  evidently  after  much  con- 
sideration by  himself.  It  was  on  the  word 
"  heirs  "  used  in  a  devise.  He  said:  "  I  take 
the  rule  in  Shelley's  case  never  to  have  been 
shaken  at  all.  I  take  that  rule  to  be  that, where 
the  heir  takes  in  the  character  of  heir.he  must 
take  in  the  quality  of  heir.  I  never  heard  it 
contended  that  the  testator  could  vary  the  sense 
of  the  law;  whether  heirs  *general,  [*167 
heirs  male  or  heirs  female  are  to  take  by  those 
words  they  must  take  in  that  quality.  I  take 
the  question  always  to  have  been  as  to  the  im- 
port of  the  word  'heir'  in  the  proposed  case." 
Again;  Id.,  p.  219  :  "By  all  the  cases,  where 
the  estate  is  so  given  that,  after  the  limitation 
to  the  first  taker,  it  is  to  go  to  every  person 
who  can  claim  as  heir  to  the  first  taker,  the 
word  '  heirs '  must  be  a  word  of  limitation. 
All  heirs  taking  as  heirs  must  take  by  descent." 
Again;  "I  think  the  argument  immaterial  that 
he  meant  the  first  estate  to  be  an  estate  for  life. 
I  take  it  that  in  all  cases  the  testator  does  mean 
so.  I  rest  it  on  what  he  meant  afterwards.  If 
he  meant  that  every  person  who  should  be  heir 
should  take, he  then  meant  what  the  law  would 
not  suffer  him  to  give  or  the  heir  to  take  as  a 
purchaser."  In  short,  the  rule  of  Shelley's  case 
is  here  applied  in  its  utmost  rigor  to  a  devise. 
"The  ancestor  during  his  life,"  says  Ld.Coke, 
"beareth  in  his  body,  in  judgment  of  law,  all 
his  heirs.  Hceres  est  pars  antecessoris.  Hence 
if  land  be  given  to  a  man  and  his  heirs,  all  his 
heirs  are  so  totally  in  him,  that  he  may  give 
the  lands  to  whom  he  will."  Co.  Litt.,  22  5. 
The  latest  and  ablest  writers  on  estates  show 
how  entirely  the  doctrine  of  Ld.  Thurlow  has 
been  sustained,  against  the  strongest  qualify- 
ing words.  Mr.  Preston  in  his  book  on  estates, 
treating  of  the  rule  in  Shelley's  case  as  it  had 
been  applied  to  wills, and  citing  the  cases,  says: 
"Neither  the  express  declaration  that  the  ances- 
tor shall  have  the  estate  for  life  and  no  longer, 
nor  that  he  shall  have  only  an  estate  for  life  in 
the  premises, and  that  after  his  decease  it  shall 
go  to  his  heirs  of  his  body,  and  in  default  of 
such  heirs  vest  in  the  person  next  in  remain- 
der, and  that  the  ancestor  shall  have  no  power 
to  defeat  the  intention  of  the  testator;  nor.that 
the  ancestor  shall  be  tenant  for  his  life  and  no 
longer,  and  that  it  shall  not  be  in  his  power  to 
sell,  dispose  or  make  away  with  any  part  of 
the  premises;  nor  a  provision  that  the  ancestor 
shall  not  be  impeached  for  waste,  nor  that  he 
shall  have  a  power  of  leasing  or  jointuring, 
nor  the  interposition  of  an  estate  to  trustees  to 
support  contingent  Remainders,  nor  a  [*168 
direction  that  the  heirs  shall  take  severally  and 
successively  as  they  shall  be  in  priority  of  birth, 
every  elder  and  the  heirs  male  of  his  body  to 
be  preferred  to  every  younger, will  change  the 
word  "heirs"  into  words  of  purchase  1  Prest. 
Estates,  365,  366.  The  last  is  nearly  the  case 
of  Jones  v.  Mwgan.  Chancellor  Kent  says,  the 
rule  in  Shelley's  case  is  equally  applicable  to 
conveyances  of  the  legal  estate,  whether  by  deed 
or  will;  though  on  the  latter  there  is  a  greater 
latitude  of  construction  in  furtherance  of  the 
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testator's  intention.  4  Kent,  Com.,  210,  4th 
ed.  We  have  seen,  however,  by  the  illustra- 
tions of  Preston,  the  limits  by  which  that  lati- 
tude is  bounded,  and  how  much  more  than 
can  be  found  in  the  case  before  us  is  required 
to  protect  the  plaintiff  us  a  purchaser  under  his 
grandfather's  will. 
Judgment  for  the  defendant. 

Affirmed-3  Denio.  485. 

Cited  in-23  Barb..  218;  88  Super.,  88. 


MORRIS  v.  DANIELSON  ET  AL. 
Replevin— Prima  Facie  Evidence. 

In  replevin.for  the  unlawful  taking:  of  horee8,the 
plaintiff  showed  that  he  bought  and  took  posses- 
sion of  the  horses  on  the  19th  of  August ;  that,  in 
September  following,  the  defendants  had  them  in 
their  possession,  and  took  them  to  the  stable  of  a 
third  person,  where  they  were  left  to  be  kept;  held, 
that  the  evidence,  made  out,  prima  facie,  a  tortious 
or  unlawful  taking;  and,  if  not  answered,  was  suf- 
ficient to  entitle  the  plaintiff  to  a  verdict. 

ERROR  to  the  N.  Y.  C.  P.  Morris  brought 
replevin  for  a  pair  of  horses  in  the  court 
below,  and  declared  for  an  unlawful  taking. 
The  defendants  severally  pleaded  non  cepit.  On 
the  trial  the  plaintiff  proved  that  he  bought 
the  horses  of  one  Dayton  Aug.  19,  1839,  and 
took  them  into  his  possession  and  used  them. 
He  then  proved  that  the  defendants  in  Septem 
her  following  had  the  horses  in  their  possession 
and  took  them  to  a  stable  in  Watts  St.  and 
left  them  there  to  be  kept.  The  court  below 
nonsuited  the  plaintiff  on  the  ground  that  there 
was  no  evidence  of  an  unlawful  or  tortious 
169*]  *taking,  and  so  replevin  in  the  cepit 
would  not  He.  The  plaintiff  now  brings  error. 

Mr.  W.  S.  Sears,  for  plaintiff  in  error. 

Mr.  U.  D.  French,  for  defendants  in  error. 

By  Hie  Court,  Bronson,  J.  When  the 
plaintiff  had  proved  that  the  defendants  were 
found  taking  away  and  disposing  of  his  prop- 
erty, of  which  be'had  just  before  been  in  pos- 
session, it  was  enough  to  cast  the  burden  on 
the  defendants  of  showing  how  they  came  to 
the  possession  of  the  property.  We  are  not  to 
presume  that  the  horses  strayed  from  the 
plaintiff,  or  that  the  defendants  got  them  by 
purchase  or  bailment.  There  was  not  only  ev- 
idence enough  to  carry  the  cause  to  the  jury, 
but  if  that  evidence  was  not  answered,  the 
plaintiff  would  clearly  be  entitled  to  a  verdict 
in  his  favor. 

Judgment  reversed. 


THE  PEOPLE  v.  THOMAS. 

False  Representations  to  Induce  One  to  Pay  His 
Own  Debt,  Not  within  Statute — Indictment. 

A  false  representation  tending  merely  to  induce 
one  to  pay  a  debt  previously  due  from  him,  is  not 
within  the  Statute  against  Obtaining  Property  by 
False  Pretenses,  though  payment  be  thereby  ob- 
tained. 

Accordingly,  where  an  indictment  charged  that 
T.,  who  held  a  promissory  note  against  J.,  which 
was  due,  called  for  payment  and,  with  intent  to  de- 
fraud J.,  falsely  represented  the  note  to  have  been 
lost  or  burned  up.  whereby  the  latter  was  induced 
to  pay  it ;  held,  insufficient  to  sustain  a  conviction, 
as  not  showing  any  legal  injury  resulting  to  J.,  nor 
an  intent  on  the  part  of  T.  to  work  such  injury. 
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So,  scmble,  even  had  the  indictment  contained  the 
additional  fact  that  T.,  after  obtaining  payment  of 
the  note,  negotiated  it  to  another  for  value  wit  hunt 
notice  of  its  having  been  paid  ;  especially.  If  there 
was  no  averment  that  T.  designed  negotiating  it 
when  he  made  the  representation. 

pERTIORARI  to  the  Oneida  General  Ses 
Vj  sions,  where  Thomas  was  convicted  of  ob- 
taining money  by  false  pretenses.of  one  Jones. 
*The  case  turned  upon  the  sufficiency  [*1  7<> 
of  the  indictment,  which  charged  substantially 
the  following  facts:  Jones,  having  executed 
his  negotiable  note  to  Thomas  for  $28.28,dated 
February  19,  1838,  and  payable  one  day  after 
date,  the  latter,  in  March  afterward,  called  for 
payment,  falsely  pretending  to  Jones  that  the 
note  had  either  been  lost  or  burned  up;  by 
which  false  pretenses  Thomas  unlawfully,  etc.,, 
obtained  from  Jones  the  sum  of  $28.28,  with 
intent  to  cheat  and  defraud  Jones;  whereas,  in 
truth,  etc.,  the  note  had  not  been  lost  or  burned 
up,  all  which  the  said  Thomas,  when  he 
made  the  false  pretense  and  obtained  the  mon- 
ey, well  knew,  etc. 

Evidence  was  given,  at  the  trial,  of  the 
above  facts;  and  also,  that  in  March,  1840, 
Thomas  negotiated  the  note,  for  value,  to  one 
Anson  Shove,  without  apprising  the  latter  that 
it  had  been  paid.  The  court  below  instructed 
the  jury  that  the  proof  was  sufficient  to  con- 
vict; to  which  the  defendants  counsel  except- 
ed.  A  verdict  was  rendered,  finding  the  de- 
fendant guilty. 

Mr.  C.  Tracy,  for  defendant. 

Mr.  T.  Jenkins,  District  Atty.,  contra. 

Per  Curiam.  Non  consiat  from  the  in- 
dictment, that  Jones  sustained  any  damage  by 
the  false  representation;  nor  that  there  was  an 
intent  on  the  part  of  Thomas,  at  the  time  of 
the  representation,  to  work  any  damage.  The 
note  was  due;  and  payment  made.  This  was 
the  only  consequence — a  thing  which  Jonea 
was  bound  to  do.  A  false  representation,  by 
which  a  man  may  be  cheated  into  his  duty,  is 
not  within  the  statute.  It  was  said  in  argu- 
ment that  the  subsequent  negotiation  of  the 
note  by  Thomas  obviated  the  difficulties  ad- 
verted to.  The  note  being  over  due  when  the 
latter  fact  took  place,  it  is  difficult  to  see  judi- 
cially, that  Jones  would  be  injured  by  it. 
Whether  he  would  or  would  not,  is  merely 
speculative,  depending  on  his  precaution  in- 
providing  himself  with  proper  evidence.  It 
is  enough,  however,  to  say  that  the  indict- 
ment does  not  *charge  the  subsequent  [*  1  7  1 
act  of  negotiation  as  entering  into  the  defend- 
ant's design  when  he  made  the  representation; 
nor  is  the  act  itself  even  mentioned. 

New  trial  ordered,  (a) 

Commented  on— 5  Park.,  515. 

Reviewed— 4  Denio,  528. 

Cited  in-16  Hun.  537  :  2  Barb..  431 ;  44  How.  Pr.. 
245 ;  13  Abb.  N.  S..  439 ;  4  Park.,  '24 ;  126  Mass.,  470 ;  12& 
Mass.  ,82:  50  Ind.,  477. 

(a)  The  following  cases  decided  since  the  present 
statute  against  obtaining  goods,  etc.,  by  false  pre- 
tenses, 2  R.  S.,  677,  sec.  53,  will,  together  with  the 
principal  case,  show  the  limits  within  which  our 
courts  have  thus  far  inclined  to  confine  it :  People 
v.  Stone.  9  Wend.,  182 ;  People  v.  Genung,  11  id., 
18 ;  People  v.  Haynes,  Id..  557  ;  S.  C.  on  error,  14  Id., 
546 ;  People  v.  Herrick,  13  Id.,  87  :  People  v.  Gates^ 
Id.,  311 :  People  v.  Clough,  17  Id..  *51 ;  People  v. 
Galloway.  1(1.,  540 :  People  v.  Kendall,  25  Id.,  399  ; 
and  see,  Gary  v.  Houghtailing.  1  Hill,  315,  316. 
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BATTERMAN  «.  PIERCE  ET  AL. 

Recoupment  for  Damages  When  Allowed —  Un- 
liquidated Damages  May  be  Recouped — Option 
of  Defendant — Damages  Arising  on  That 
Part  of  a  Contract  Not  Sued  on  May  Be  Re- 
couped—  Warranty — Breach  of — Admissibility 
of  Parol  Evidence. 

The  right  of  a  defendant  to  avail  himself  of  a 
claim  for  damages  by  way  of  recoupment,  is  not 
confined  to  cases  where  fraud  is  imputable  to  the 
plaintiff;  but  may  exist  though  the  damages  result 
from  a  mere  breach  of  contract. 

A  defendant  may  recoup,  though  the  damages  on 
both  sides  are  unliquidated ;  but  he  can  only  set  off 
where  the  respective  demands  are  liquidated,  or  are 
capable  of  being  ascertained  by  calculation. 

In  a  case  proper  for  recoupment,  it  is  optional 
with  the  defendant  whether  he  will  use  his  claim  in 
that  way,  or  reserve  it  for  a  cross-action. 

Where  a  defendant  elects  to  use  his  claim  by  way 
of  recoupment,  he  cannot  have  a  balance  certified 
in  his  favor,  as  in  the  case  of  a  set-off ;  but  must  be 
content  to  have  it  go  in  abatement,  in  whole  or  in 
part,  of  the  plaintiff's  demand. 

Nor  can  he.  after  having  been  allowed  part  of  his 
claim  by  way  of  recoupment,  maintain  a  cross-ac- 
tion for  the  residue.  Semble,  see  n.  a. 

There  can  be  no  recoupment  by  setting  up  the 
breach  of  a  contract  entirely  distinct  and  independ- 
ent of  the  one  on  which  the  plaintiff  sues. 

But  if  the  plaintiff  sue  on  one  part  of  a  contract, 
consisting  of  mutual  stipulations,  made  at  the  same 
time,  and  relating  to  the  same  subject-matter,  the 
defendant  may  recoup  his  damages  arising  from 
the  breach  of  another  part ;  and  this,  whether  the 
different  parts  are  contained  in  one  instrument,  or 
in  several. 

So,  though  one  part  be  in  writing,  and  the  other 
by  parol. 

Accordingly,  where,  on  the  sale  of  a  quantity  of 
standing  wood,  the  vendor  agreed  to  indemnify  the 
vendees  against  any  damage  that  might  happen  to 
the  wood  in  consequence  of  the  burning  of  an  ad- 
joining fallow,  the  vendees  giving  their  note  for  the 
price;  and  afterward,  the  fallow  being  burned  over, 
172*]  the  wood  in  question  was  *destroyed  by  the 
fire.  Held,  in  an  action  by  the  vendor  upon  the 
note,  that  the  vendees  might  recoup  their  damages 
arising  from  the  loss  of  the  wood. 

The  case  of  Frisbie  v.  Hoffnagle,  11  Johns.,  50,  so 
far  as  it  proceeds  on  the  notion  that  anything  short 
of  an  eviction  will  amount  to  a  breach  of  the  cove- 
nant of  warranty,  has  been  overruled. 

In  an  action  on  a  note,  parol  evidence  that  it  was 
given  for  the  price  of  goods  sold,  and  that,  at  the 
time  of  the  sale,  the  plaintiff  made  a  promise  to  tde 
defendant  in  respect  to  the  goods.which  has  been  vi- 
olated, is  not  objectionable  as  tending  to  alter,  mod- 
ify or  impeach  the  note. 

Citations— 8  Wend.,  109 ;  11  Johns.,  50  ;  19  Johns., 
77 ;  21  Wend.,  131 ;  25  Wend.,  116 ;  4  Wend.,  483 ;  3 
Wend.,  236 ;  20  Wend.,  51 :  22  Wend.,  155 ;  2  Wend., 
431. 

A  SSUMPSIT.tried before  Cushman,  0. Judge, 
li  at  the  Albany  Circuit,  in  1841.  The  plaint- 
iff gave  in  evidence  a  promissory  note,  made 
by  the  defendants  for  $366,  dated  November 
28,  1836,  and  payable  to  the  plaintiff  one  year 
after  date  with  interest.  The  defendants,  un- 
der a  notice  for  that  purpose,  proved  that  the 
plaintiff,  just  before  the  giving  of  the  note, 
sold  several  lots  of  standing  wood  at  auction. 
By  the  terms  of  sale,  the  purchasers  were  at 
liberty  to  cut  the  wood  and  pile  it  on  the  land 
to  dry,  and  were  to  have  two  seasons;  that  is 
to  say,  two  winters  and  one  summer,  to  take 
away  the  wood.  The  plaintiff  had  a  piece  of 

N OTE.-T Negotiable  paper— Consideration  —  Wlien 
inquired  into. 

For  a  full  discussion,  see  Baker  v.  Arnold,  3  Cat.., 
279,  note ;  Frisbie  v.  Hoffnagle.  11  Johns.,  50,  note. 

See,  generally,  on  admissibility  of  parol  evidence 
to  vary  or  explain  written  instruments,  Swick  v. 
Sears,  1  Hill,  17,  classified  list  of  notes  cited. 
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fallow  ground  adjoining  the  wood,  and  the 
bidders  were  apprehensive  that  the  wood 
would  be  destroyed  when  the  fallow  should  be 
burned.  The  plaintiff  thereupon  agreed  that 
if  anything  occurred  to  the  wood  through  his 
means  or  by  setting  fire  to  his  fallow,  he  would 
be  accountable,  and  would  guaranty  the  pur- 
chasers against  any  damage  in  consequence  of 
burning  his  fallow.  The  sale  thereupon  pro- 
ceeded, and  the  defendants  purchased  several 
lots  of  wood  and  gave  the  note  in  question  for 
the  purchase  money.  The  defendants  cut  and 
piled  the  wood  they  purchased.  The  next 
spring  after  the  sale  the  plaintiff  set  fire  to  and 
burned  his  fallow,  and  all  the  defendant's 
wood  was  burned  up.  After  this  evidence  had 
been  given,  the  judge,  on  the  plaintiff 's  motion 
struck  it  out,  on  the  ground  that  it  constituted 
no  defense  or  answer  to  an  action  on  the  note; 
and  the  defendant  excepted.  Verdict  for  the 
plaintiff  for  the  amount  of  the  note,  which  the 
defendants  now  moved  to  set  aside,  on  a  bill 
of  exceptions. 

*Mr.  S.  H.  Hammond,  for  the  de-  [*173 
fendants.  The  agreement  to  indemnify  against 
the  burning  of  the  fallow,  was  a  part  of  the 
contract  of  sale;  and  the  damages  consequent 
upon  a  breach  of  it,  should  have  been  allowed 
the  defendant  at  the  trial;  not  as  a  set-off,  but 
by  way  of  recoupment.  Ives  v.  Van  Epps,  22; 
Wend.,  155;  Still  v.  Hall,  20  Id.,  51;  Reab  v. 
McAlister,  8  Id.,  109:  Burton  v.  Stewart,  3  Id., 
236;  Beeckerv.  Vrooman,  13  Johns.,  302;  Fris- 
bie v.  Hoffnagle,  11  Id.,  50;  Spalding  v.  Van- 
dercook,  2  Wend.,  431. 

Mr.  A.  Taber,  for  the  plaintiff.  The  con- 
tract of  indemnity,  if  any,  was  collateral  to 
and  independent  of  the  principal  contract,  and 
might  by  its  terms  have  extended  to  a  period 
beyond  the  time  when  the  note  became  pay- 
able. To  allow  its  introduction  in  evidence  by 
way  of  defense  would  be  to  permit  the  set-off 
of  unliquidated  damages  contrary  to  the  stat 
ute.  2  R.  S.,  278,  sec.  32,  sub.  3,  2ded.;  Butts- 
v.  Collins,  13  Wend.,  139;  Sickelsv.  Fort,  15 Id., 
559.  Again;  the  note  was  a  written  contract 
for  the  payment  of  a  specified  sum  of  money 
to  the  plaintiff;  and  the  guaranty  or  indemnity 
was  verbal.  Hence  proof  of  the  latter  would 
be  inadmissible,  as  tending  to  modify  or  con- 
tradict the  written  evidence.  Hoar  v.  Graham, 
3  Camp.,  57;  Filzhugh  v.  Runyon,  8  Johns., 
375;  Thompsons.  Ketchum,Id.,  189;  Erwinv. 
Saunders,  1  Cow.,  249;  Goddard  v.  Cutts,  £ 
Fairf.,  440;  Eaves  v.  Henderson,  17  Wend.,  190; 
Cow.  &  H.  Notes  to  Phil.  Ev.,  1460;  Close  v. 
Miller,  10  Johns.,  90.  There  was  neither  a 
partial  nor  total  failure  of  the  consideration 
of  the  note.  The  consideration  was  the  wood, 
and  the  plaintiff's  contract  to  insure  it.  Both 
of  these,  the  defendants  received;  the  latter  to- 
be  available  only  in  case  of  the  loss  of  the 
former.  If  the  wood  has  been  lost,  the  de- 
fendants have  an  equivalent  for  it  in  the  con- 
tract of  indemnity;  and  their  remedy,  if  any, 
is  by  a  cross-action  upon  that — not  by  way  of 
recoupment  from  the  plaintiff's  demand. 

*By  the  Court,  Bronson,  J.     The  [*  17 4 

question  is,  whether  the  defendants  must  re- 
sort to  a  cross-action  on  the  plaintiff's  contract 
of  indemnity  against  fire,  or  whether  they  may 
set  up  their  damages  in  this  action  by  way  of 
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defalcation  or  discount  from  the  plaintiff's  de  t 
mand.  It  is  not  a  question  of  set-off,  as  the  j 
plaintiff's  counsel  seems  vo  suppose,  but  of  re- 
coupment of  damages.  When  the  demands  of 
both  parties  spring  out  of  the  same  contract 
or  transaction,  the  defendant  may  recoup,  al 
though  the  damages  on  both  sides  are  unliqui- 
dated; but  he  can  only  set  off  where  the  de- 
mands of  both  parties  are  liquidated,  or  capable 
of  being  ascertained  by  calculation.  It  was 
formerly  supposed  that  there  could  only  be 
a  recoupment  where  some  fraud  was  imput- 
able  to  the  plaintiff  in  relation  to  the  contract 
on  which  the  action  was  founded ;  but  it  is  now 
well  settled  that  the  doctrine  is  also  applicable 
where  the  defendant  imputes  no  fraud,  and 
only  complains  that  there  has  been  a  breach  of 
the  contract  on  the  part  of  the  plaintiff.  For 
the  purpose  of  avoiding  circuity,  or  the  multi- 
plication of  actions,  and  doing  complete  justice 
to  both  parties,  they  are  allowed,  and  com- 
pelled, if  the  defendant  so  elect,  to  adjust  all 
their  claims  growing  out  of  the  same  contract 
in  one  action.  It  was  well  remarked  by  Ohan- 
•cellor  Wai  worth,  in  Reabv.  McAlister.  8  Wend., 
109,  that  "There  is  a  natural  equity,  especially 
as  to  claims  arising  out  of  the  same  transac- 
tion, that  one  claim  should  compensate  the 
other,  and  that  the  balance  only  should  be  re- 
covered." The  defendant  has  the  election 
whether  he  will  set  up  his  claim  in  answer  to 
the  plaintiff's  demand,  or  resort  to  a  cross-ac- 
tion; and  whatever  may  be  the  amount  of  his 
damages,  he  can  only  set  them  up  by  way  of 
abatement,  either  in  whole  or  in  part,  of  the 
plaintiff's  demand.  He  cannot,  as  in  the  case 
of  a  set-off,  go  beyond  that,  and  have  a  balance 
certified  in  his  favor. (a) 
1  7  5*J  *It  is  no  objection  to  the  defense  that 
the  plaintiff  is  not  suing  upon  the  original 
contract  of  sale,  but  upon  a  note  given  for  the 
purchase  money.  See,  per  Walworth,  Chan- 
cellor, in  Reab  v.  McAlister,  and  cases  cited. 
The  promise  of  the  defendants  to  pay  the  pur- 
chase money,  has  undergone  the  slight  modi- 
fication of  being  put  into  the  form  of  a  written 
obligation,  and  on  that  the  action  is  founded; 
but  still  the  plaintiff  is,  in  effect,  seeking  to 
enforce  the  original  contract  of  sale,  and  the 
question  must  be  settled  in  the  same  manner 
as  though  the  action  was,  in  form,  upon  that 
contract. 

Hut  the  objection  still  remains,  and  it  has 
been  strenuously  urged  against  the  defense, 
that  the  damages  claimed  by  the  defendants 
do  not  spring  out  of  the  contract  of  sale,  but 
arise  under  the  collateral  agreement  of  the 
plaintiff  to  indemnify  against  fire.  It  is  un- 
doubtedly true  that  there  can  be  no  recoup- 
ment by  setting  up  the  breach  of  an  independ- 
ent contract  on  the  part  of  the  plaintiff.  But 
that  is  not  this  case.  Here,  there  were  mutual 
stipulations  between  the  parties,  all  made  at 
the  same  time,  and  relating  to  the  same  sub- 
ject-matter; and  there  can  be  no  difference,  in 
principle,  whether  the  whole  transaction  is  em- 
bodied in  one  written  instrument  setting  forth 
the  cross  obligations  of  both  parties,  or  whether 
it  takes  the  form  of  a  separate  and  distinct  un- 
fa) Sec,  8.  P.,  Britton  v.  Turner,  6  N.  H.,  481.  Nor 
«an  he,  after  having  elected  to  recoup,  and  thus 
procured  the  allowance  of  part  of  his  claim,  main- 
tain a  cross-action  for  the  remainder.  Id. 
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dertaking  by  each  party.  The  plaintiff  pro- 
posed to  sell  his  wood  at  auction  and,  as  an  in- 
ducement to  obtain  a  better  price,  he  stipulated 
with  the  bidders  that  they  should  have  two 
winters  and  one  summer  to  get  away  the  wood, 
and  that  in  the  meantime  he  would  insure 
them  against  the  consequences  of  setting  fire 
to  his  adjoining  fallow  grounds.  Upon  these 
terms  the  purchase  was  made  by  the  defend- 
ants. If  the  whole  transaction  had  been  set 
forth  in  one  written  contract  between  the  par- 
ties, as  might  very  well  have  been  the  case,  it 
would  have  read  substantially  as  follows: 
"Batterman  hereby  sells  to  Pierce  &  Van  Ness 
the  standing  wood  or  timber  on  such  a  piece 
of  land,  for  the  sum  of  three  hundred  and  six- 
ty-six dollars,  payable  in  one  year  with  inter- 
est: and  he  agrees  that  the  wood  may  remain 
on  the  land  for  *two  seasons,  and  that  [*1 76 
he  will  insure  the  purchasers  against  fire  dur- 
ing that  period:  and  Pierce  &  Van  Ness  on 
their  part  agree,  that  they  will  pay  the  pur- 
chase money  with  interest  to  said  Batlerman 
at  the  time  above  specified."  Had  this  form 
been  adopted,  the  plaintiff  in  suing  upon  the 
contract  would  have  alleged  for  a  breach,  that 
the  defendants  had  not  paid  the  purchase  mon- 
ey, and  the  defendants  would  have  set  up  a 
breach  of  the  cross  obligation  of  the  plaintiff 
in  the  same  contract  to  indemnify  against  fire. 
That  would  have  been  a  plain  case  for  recoup- 
ing damages.  And  so  too  it  would  have  been, 
had  the  whole  matter  rested  in  parol  without 
writing.  The  nature  of  the  transaction  can- 
not be  changed  by  putting  the  several  stipu- 
lations of  the  parties  into  the  form  of  distinct 
written  contracts;  nor  can  it  make  any  sub- 
stantial difference  that  the  undertaking  of  one 
party  has  been  reduced  to  writing,  while  the 
engagement  of  the  other  party  remains  in  pa- 
rol. In  substance,  it  is  still  the  case  of  mutual 
stipulations  between  the  same  parties,  made  at 
the  same  time,  and  relating  to  the  same  sub- 
ject-matter. The  forms  which  the  parties  may 
have  adopted  for  the  purpose  of  manifesting 
their  agreement,  cannot  affect  their  rights  so 
far  as  this  question  is  concerned.  Whether 
all  of  the  mutual  undertakings  have  been  em- 
bodied in  one  written  instrument,  or  in  sev- 
eral; or  whether  some  have  been  put  upon 
paper  while  others  rest  in  parol,  the  reason 
still  remains  for  allowing  the  claims  of  both 
parties  growing  out  of  the  same  transaction  to 
be  adjusted  in  one  action. 

This  question  is  settled  upon  authority.  In 
Frisbiev.  Hoffnagle,  11  Johns.,  50,  the  action 
was  upon  two  promissory  notes  given  by  the 
defendant  to  secure  the  purchase  money  for  a 
piece  of  land  which  the  plaintiff  had  conveyed 
to  the  defendant  with  warranty.  The  defend- 
ant was  allowed  to  defeat  the  action  by  show- 
ing that  there  had  been  a  breach  of  the  plaint- 
iff's covenant  of  warranty.  So  far  as  this  case 
proceeds  on  the  ground  that  anything  short  of 
an  eviction  will  amount  to  a  breach  of  the  cov- 
enant of  warranty,  it  has  been  overruled.  Vib- 
bard  v.  Johnson,  19  Johns.,  77;  WJiitney  v. 
*Lemi8,  21  Wend.,  131;  Tallmadgev.  [*177 
Wattis,  25  Wend.,  116.  But,  assuming  tha 
there  had  been  a  breach  of  the  covenant,  the 
case  of  Frtsbie  v.  Hoffnagle,  still  remains  an 
authority  which  goes  the  whole  length  of  sus 
taining  this  defense.  The  parties  had  ther 
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given  to  a  single  transaction  the  form  of  two 
distinct  agreements,  and  yet  when  the  defend- 
ant was  sued  upon  his  promise,  he  was  allowed 
to  set  up  a  breach  of  the  plaintiff's  undertak 
ing  as  an  answer  to  the  action.  It  was  put 
upon  the  ground  that  the  consideration  of  the 
notes  had  failed,  and  that  is  well  enough  where 
there  is  a  total  failure  of  consideration.  But 
where  some  portion  of  the  consideration  still 
remains,  the  defense  can  only  come  in  by  way 
of  recoupment.  Spalding  v.  Vandercook,  2 
Wend.,  431,  in  every  important  particular  is 
precisely  like  the  case  now  under  considera- 
tion. The  plaintiff  sold  provision  barrels,  and 
agreed  that  they  should  be  such  as  would  pass 
inspection  under  the  law  regulating  the  inspec- 
tion of  beef  and  pork.  The  defendant  had 
given  his  note  for  the  price,  while  the  plaint- 
iff's undertaking  still  remained  in  parol.  And 
jet,  in  an  action  upon  the  note,  the  defendant 
Vas  allowed  to  show  a  breach  of  the  plaintiff's 
agreement  in  mitigation  of  damages.  In  the 
•celebrated  case  of  Reab  v.  McAlister,  8  Wend., 
109,  and4M,  483,  the  plaintiff  sued  for  the 
price  of  the  article  sold,  and  the  defendant  was 
allowed  to  recoup  his  damages  by  reason  of  a 
breach  of  the  plaintiff's  contract  of  warranty 
on  making  the  sale.  The  same  general  doc- 
trine will  be  found  in  Burton  v.  Stewart,  3 
Wend.,  236.  and  Still  v.  Hall,  20  Id.,  51.  And 
I  am  satisfied  that  the  same  rule  has  been  ap- 
plied in  other  cases  which  have  not  found 
their  way  into  the  books. 

The  principle  of  allowing  the  parties  to  ad- 
just the  whole  controversy  in  one  action  has 
not  been  applied  with  entire  uniformity.  Two 
cases  are  mentioned  by  Cowen,  J.  ,  in  Ives  v. 
Van  Epps,  22  Wend.,  155,  where  the  doctrine 
was  lost  sight  of.  And  there  may  be  other 
cases  in  the  books  where,  although  the  decision 
was  right,  the  reasoning  of  the  court  was  not 
•entirely  consistent  with  the  rule  under  consid- 
178*]  eration.  The  truth  *is,  that  the  doc- 
trine. although  founded  in  the  plainest  princi- 
ples of  justice,is  not  of  very  long  standing;  and 
while  it  was  in  a  forming  state,  it  may  well 
have  happened  that  the  rule  should  sometimes 
be  overlooked  both  by  court  and  counsel.  But 
the  principle  is  now  too  firmly  settled  to  be 
shaken  by  a  few  straggling  cases,  or  the  occa- 
sional dicta  which  seem  to  look  in  the  opposite 
direction. 

There  is  clearly  nothing  in  the  objection 
that  the  defense  set  up  contradicts  the  note.  (b) 
The  defendants  do  not  deny  that  they  made 
just  such  a  contract  as  that  on  which  the 
plaintiff  seeks  to  recover.  But  they  allege  that 
the  plaintiff  at  the  same  time  entered  into  an 
engagement  on  his  part,  which  has  subse- 
quently been  broken.  There  is  surely  nothing 
in  all  this  which  looks  like  attempting  to  alter, 
modify  or  impeach  a  written  contract  by  parol 
evidence. 

I  should  have  said  less  upon  this  case  if  the 
course  of  the  argument  had  not  proved,  that 
we  have  been  so  unfortunate  as  not  to  make 
ourselves  fully  understood  in  relation  to  the 
principle  involved  in  the  discussion. 

New  trial  granted. 

(b)  See  Cowen  &  H.  Notes  to  Phil.  Ev..  p.  1473. 

Recoupment  of  damages—  Doctrine  explained  and 
applied  to  special  cases.  Distinguished—  5  Sandf., 


Reviewed— 11  Am.  Rep.,  252 :  9  R.  I.,  301. 

Explained— 11  Barb.,  151 ;  2  Sandf.,  125 ;  2  Duer,644. 

Cited  in— 5  Hill,  78 ;  7  Hill,  56 ;  4  Denio,  232 ;  5 
Denio,  176 ;  H.  &  D.,  179, 180 ;  13  N.  Y.,  154  ;  25  N.  Y., 
309 ;  77  N.  Y.,  291 ;  3  Barb.,  385 ;  10  Barb.,  57 ;  22  Barb., 
145 ;  42  Barb.,  40 ;  10  How.  Pr.,  383 ;  1  Abb.  Pr.,  208 ;  7 
Abb.  Pr.,  397 :  2  Bos.,  707 ;  34  Super.,  S35 ;  2  E.  D.  S., 
<i25 ;  3  E.  D.  S.,  138 ;  4  E.  D.  S.,  40,  204  ;  1  Hilt.,  122  ;  2 
Sawy..  549 :  57  Ind.,  544 ;  47  Am.  Dec.,  252 ;  54  Am. 
Dec.,  144 ;  2  Pinney,  379 ;  2  Chand.,  28 :  58  Am.  Dec., 
721 ;  35  Me.,  454. 

Option  of  defendant  to  recoup  or  reserve  claim 
for  cross-action.  Cited  in— 5  Denio,  31 ;  13  N.  Y.,  154; 
83  N.  Y.,  198;  38  Am.  Rep.,  418;  42  Barb.,  40;  43 
Barb.,  632 :  17  Abb.  Pr.,  354,  478 ;  4  E.  D.  S.,  204. 

Set-off—  What  a  proper  subject  of.  Cited  in— 2  N. 
Y.,  288 ;  25  N.  Y.,  309 ;  3  Barb.,  385 ;  9  Allen,  43. 

Counter  claim— Includes  recoupment  and  set-off. 
Cited  in— 63  Barb.,  549 ;  48  Mich.,  339. 

Breach  of  covenant— Eviction— Recoupment.  Cited 
in— 52  N.  Y.,  402 ;  11  Am.  Rep.,  717 ;  8  Barb.,  16 ;  2 
Duer,  410. 

Parol  evidence— Inadmissible  to  vary  ivritten  con- 
tract. Cited  in— 34  N.  Y.,  26 ;  78  N.  Y.,  79 :  34  Am. 
Rep.,  514,  515;  81  N.  Y.,  254;  7  Hun,  223;  41  Barb., 
438 ;  27  How.  Pr.,  323 ;  8  Abb.  N.  C.,  341. 

Also  cited  in— How.  Gas.,  37. 
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Impeachment  of  Witness  on  Ground   of  Bad 
Character. 

Where  a  witness  is  sought  to  be  impeached  on  the 
ground  of  his  bad  character,  and  the  persons  called 
for  that  purpose  testify  that  they  are  acquainted 
with  his  g-eneral  character,  they  may  then  be  asked 
whether,  from  such  general  character,  they  would 
believe  the  witness  on  oath ;  and  this,  though  they 
expressly  disclaim  all  knowledge  of  the  witness" 
character  for  truth  and  veracity. 

ON  error  from  the  Oneida  General  Sessions, 
where  Johnson  was  tried  and  convicted  of 
an  assault  and  battery.  At  the  trial  in  the 
court  below,  one  Warren  was  called  as  a  wit- 
ness for  the  prosecution,  and  gave  material 
testimony.  Afterward,  the  *defendant  [*179 
called  several  witnesses  for  the  purpose  of  im- 
peaching Warren  on  the  ground  of  bad  char- 
acter. One  of  the  witnesses  called  for  this 
purpose,  on  being  asked  whether  he  knew 
Warren's  general  character,  answered  that  he 
did;  but  that  he  knew  nothing  as  to  his  char- 
acter for  truth  and  veracity.  The  district  at- 
torney therefore  objected  that  the  witness 
could  not  be  allowed  to  say,  whether,  from  his 
knowledge  of  Warren's  character,  he  would 
believe  him  on  oath;  and  so  the  court  below 
held.  The  defendant's  counsel  excepted;  and, 
after  judgment,  sued  out  a  writ  of  error. 

Mr.  C.  Tracy,  for  the  plaintiff  in  error, 
was  stopped  by  the  court. 

Mr.  T.  Jenkins,  District  Atty.,  contra,  in- 
sisted that  the  witness  having  expressly  dis- 
claimed all  knowledge  of  Warren's  character 
in  respect  to  truth,  he  was  incompetent  to  ex- 
press a  belief  as  to  whether  Warren  should  or 
should  not  be  credited  on  oath.  He  cited  and 
commented  on  People  v.  Mather,  4  Wend., 229; 
Jackson  v.  Lewis,  13  Johns.,  504,  505;  People 
v.  Rectoi-,  19  Wend.,  569;  Bakeman  v.  Rose,  18 
Id.,  146.  But, 

Per  Curiam.  Acquaintance  with  general 
character  is  enough  to  warrant  the  usual  in- 
quiry, whether,  from  that  general  character, 
the  witness  would  believe  the  person  sought  to 
be  impeached  on  oath.  It  is  not  essential  for 
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this  purpose  that  the  character  of  the  latter  for 
truth  and  veracity,  should  be  known  to  the 
witness. 

Judgment  reversed.(a) 

Cited  in— 13  Barb..  623 ;  27  Cal.,  636. 

(a)  See  Cowen  &  H.  Notes  to  Phil.  Ev.,  767-770,  and 
cases  cited. 


18O*J        *TIFPT  v.  CULVER. 

Practice  in  Justice  Court —  Waiver  of  Irregu- 
larity —  Informal  Judgment  —  Exemplary 
Damages. 

Thougrh  a  justice  improperly  adjourn  a  cause 
pending  before  him,  yet  if  the  parties  appear  at  the 
adjourned  day  and  proceed  to  trial,  they  will  be  re- 
garded as  having  waived  the  irregularity. 

After  a  trial  in  a  justice's  court,  without  a  jury, 
the  action  being  for  a  willful  trespass  in  overturn- 
ing the  plaintiff's  wagon,  judgment  was  rendered 
against  the  defendant  thus:  "For  $3.37,  together 
with  treble  damages,  making,  in  all,  $5.89  for  dam- 
ages, and  $2.6e  costs— whole  judgment  for  damages 
and  costs,  $8.55."  Held,  that  the  judgment,  though 
informal,  was  not  erroneous,  as  it  merely  imported 
an  allowance  on  the  part  of  the  justice  of  some- 
thing beyond  the  damage  which  the  plaintiff  had 
actually  sustained,  in  a  case  where  such  allowance 
was  proper. 

In  trespass  for  an  injury  willfully  committed, 
damages  may  be  given  by  way  of  punishment  to 
the  defendant,  beyond  those  which  the  plaintiff  has 
actually  sustained. 

Citations— 7  Johns.,  381 ;  9  Johns.,  136. 

ERROR  to  the  Rensselaer  C.  P.  Tifft  sued 
Culver  before  a  justice,  and  declared  in 
trespass,  for  willfully  overturning  his  wagon. 
After  issue  joined,  the  cause  was  adjourned 
on  the  defendant's  motion,  May  9,  which  was 
Saturday,  at  6  P.  M.  The  parties  appeared 
and  the  plaintiff  then  proved  that  one  Casey, 
who  was  a  material  witness  for  the  plaintiff, 
had  been  duly  subpoanaed,  and  neglected  to 
attend.  The  justice  thereupon  issued  an  at- 
tachment against  Casey.  This  was  about  9 
o'clock  in  the  evening.  At  about  11  o'clock  in 
the  evening  the  plaintiff  called  and  examined 
a  witness.  At  half-past  11,  the  constable  re- 
turned the  attachment,  and  testified  that  he 
could  not  find  Casey.  The  defendant  there- 
upon asked  the  justice  to  dismiss  the  suit  on 
the  ground  that  the  attachment  had  been  is- 
sued three  or  four  hours.  Motion  overruled. 
The  pjaintiff  then  requested  another  attach- 
ment; whereupon  the  justice,  in  consequence 
of  the  lateness  of  the  hour  on  Saturday  night, 
concluded  that  there  could  be  no  more  pro- 
ceedings in  the  cause  that  night,  and  at  his 
own  instance  adjourned  the  cause  until  the 
next  Monday  morning  at  9  A.  M.,  and  issued 
another  attachment  for  the  absent  witness.  On 
the  adjourned  day  both  parties  appeared,  the 
181*]  constable  brought  in  *Casey  on  the  at- 
tachment, and  the  trial  proceeded.  It  was 
proved  that  the  defendant  in  the  night  time 
laid  hold  of  the  plaintiff's  wagon  and  over- 
turned it.  The  wagon  was  broken  in  several 
places,  and  the  witness  estimated  the  necessary 
expense  of  repairs  at  $3.37.  The  justice,  as 
the  return  states,  rendered  judgment  against 
the  defendant  "  for  $3.37,  together  with  treble 
damages,  making  in  all  $5.89  for  damages, 
and  $2.66  costs — whole  judgment  for  damages 
and  costs,  $8.55."  On  certwrari  the  C.  P.  re- 
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versed  the  judgment.  The  plaintiff  sued  out 
a  writ  of  error. 

Messrs.  Kellogg  and  Strong,  for  plaintiff 
in  error. 

Mr.  D.  L.  Seymour,  for  defendant  in  er- 
ror. 

By  the  Court,  Bronson,  J.  It  is  not  nec- 
essary to  determine  whether  the  justice  was. 
right  in  adjourning  over  from  Saturday  night 
until  Monday  morning.  The  irregularity,  if 
there  was  one,  was  waived  by  the  defendant, 
by  appearing  and  proceeding  with  the  trial  on 
Monday.  Dunham  v.  Heyden,  7  Johns.,  381; 
WiUovghby  v.  Carleton,  9  Id.,  136.  By  "treble 
damages,"  the  justice  seems  to  have  meant 
nothing  more  than  that  he  allowed  something 
beyond  the  damage  which  the  plaintiff  hail 
actually  sustained  by  the  injury;  and  the 
whole  amount  of  damages,  $5.89.  was  but  a 
very  moderate  punishment  for  this  willful 
trespass.  I  think  the  judgment  of  the  C.  P. 
should  be  reversed,  and  that  of  the  justice  af- 
firmed. 

Ordered  accordingly. 

Cited  in— 5  Hill,  430 ;  64  N.  Y.,  444 :  1  E.  D.  8.,  203, 
293.  390 ;  2  E.  D.  S.,  23 ;  10  Leg.  Obs.,  98. 


*ADAIR  ET  AL.  9.  LOTT.       [*1 82 

Husband  and  Wife — Tenancy  by  the  Curtesy  in 
Life  Estate — Actual  Seisin — Conveyance  by 
Widow  tf>  Children — Entry  under  Parol  Agree- 
ment— Evidence— Presumption  as  to  Extin- 
guishment of  Title — Ejectment — Curtesy  as  a 
Bar — Plaintiff  Must  Recover  on  Strength  of 
His  Own  Title. 

Whether  a  husband  acquires  an  interest  as  tenant 
by  the  curtesy  in  a  remainder  in  fee  granted  to  bi» 
wife,  limited  upon  a  life  estate  which  does  not  ter- 
minate till  after  her  death,  qucere. 

If,  however,  the  estate  for  life  be  a  mere  equitable 
interest,  the  husband's  right,  at  law,  as  tenant  by 
the  curtesy,  is  clear. 

In  1814  a  widow,  having  sold  her  right  of  dower, 
appropriated  the  avails  to  the  purchase  of  certain 
lands  for  her  five  children,  among  whom  were  D.,  a 
son,  and  A.  a  feme  covert,  who  died  in  1815,  leaving 
her  husband  living.  The  conveyance  was  directly 
to  the  children,  and,  at  the  time  of  its  execution, 
there  was  an  oral  arrangement  between  the  widow 
and  the  grantees  that  she  was  to  have  a  life  estate 
in  the  premises.  Accordingly,  she  entered  and  re- 
mained in  possession  till  the  spring  of  1816,  when  she 
sold  her  right  to  D..  who  afterwards  bought  out  the 
other  grantees  except  A.  D.  and  those  holding  under 
him  ever  afterwards  continued  to  possess  the  prem- 
ises claiming  to  own  the  whole.  The  widow  died  in 
1831,  and  thechildrenof  A.  brought  ejectment  to  re- 
cover their  mother's  undivided  interest :  their  fa- 
ther being  still  living.  Held,  that  the  widow's  in- 
terest under  the  original  purchase  was,  at  most,  a 
mere  equity  :  and  that  a  conveyance  to  her  of  a  life 
estate  could  not  be  presumed. 

Held,  further,  that  A.'s  husband,  during  her  life, 
became  seised  of  her  share  as  tenant  by  the  curtesy : 
and  that  this  outstanding  title  was  sufficient  to  bar 
the  plaintiffs'  right  of  recovery. 

A  parol  agreement  under  which  one  enters  upon 
land,  may  be  given  in  evidence  for  the  purpose  of 
characterizing  his  possession,  but  is  not  admissible 
as  snowing  a  transfer  of  the  legal  title. 

The  doctrine  that,  to  enable  the  husband  to  take 
as  tenant  by  the  curtesy,  there  must  be  an  actual 
seisin  in  the  wife  during  coverture,  applies  only  to 
cases  where  her  title  is  not  complete  before  entry  : 
as,  where  she  takes  by  descent  or  devise,  and  not 
where  her  title  Is  acquired  in  virtue  of  a  conveyance 
which,  under  the  Statute  of  Uses,  passes  the  legal 
title  and  seisin  without  the  necessity  of  an  entry  or 
other  act  to  perfect  the  estate  in  the  grantee. 

The  interest  of  a  tenant  by  the  curtesy  is  a  legal 
estate  In  the  land— not  a  mere  charge  or  incum- 
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torance ;  and  hence  it  may  be  set  up  by  a  stranger  in 
possession,  in  bar  of  a  recovery  by  the  heir. 

Courts  will  sometimes  presume  that  a  title  once 
existing  has  been  extinguished  by  conveyance,  for 
the  purpose  of  supporting  a  possession ;  but  seldom 
for  the  purpose  of  overturning  it. 

Accordingly,  in  ejectment,  where  neither  the 
plaintiffs  nor  anyone  claiming  under  them  had  been 
in  possession,  and  the  defendant  showed  an  out- 
standing title  in  the  plaintiffs'  father  as  tenant  by 
the  courtesy,  which  aocrued  more  than  twenty  years 
before  suit  brought ;  the  court  refused  to  presume 
that  it  had  been  extinguished,  though  no  claim  had 
•ever  been  made  in  virtue  of  it. 

A  plaintiff  in  ejectment  can  only  recover  upon  the 
strength  of  his  own  title. 

Citations— Co.  Litt.,  29  a;  1  Sumn.,  263;  2  Bl.  Com.. 
127;  4  Kent,  29. 30;  3Atk.,  469;  1  Taunt.,  402;  5  Cow., 
74,  97  ;  8  Paige,  643;  1  T.R.,  758,  n. ;  3  Johns.,  375. 

T?JECTMENT,  for  an  undivided  eighth  part 
J-J  of  one  hundred  and  twenty  acres  of 
183*]  *land  in  Lodi,  Seneca  Co.,  tried  at  the 
Seneca  Circuit  in  November, 1841, before  Mose- 
ly.  C.  Judge.  From  the  deeds  given  in  evi- 
dence by  the  plaintiffs,  it  appeared  that  Abra- 
ham Irvine  in  September,  1814,  conveyed  the 
premises  in  question  to  the  following  persons, 
to  be  held  by  them  in  the  proportions  annexed 
to  their  respective  names,  to  wit  :  Drake  Run- 
yon  and  Lewis  Runyon.  each  one  fourth  part; 
Jane  Irvine,  Delia  Adair  and  Margery  Ellis 
each  one  eighth  part.  The  other  eighth  was 
reserved  by  the  grantor.  In  1827  Drake  Run 
yon  conveyed  to  Lewis  Runyon.  In  1835  Lew- 
is Runyon  conveyed  to  John  DeMott,  who 
conveyed  to  the  defendant,  and  he  is  in  posses- 
sion of  the  premises.  The  plaintiffs  are  the 
children  and  heirs  at  law  of  Delia  Adair,  and 
claim  the  undivided  eighth  which  she  took 
under  the  deed  from  Abraham  Irvine  in  1814. 
Mrs.  Adair  died  in  1815,  leaving  her  husband, 
George  Adair,  the  father  of  the  plaintiffs,  who 
left  this  State  soon  afterwards  and  now  resides 
in  one  of  the  western  States.  The  difficulty 
which  stood  in  the  way. of  the  plaintiffs  was 
the  estate  for  life  of  their  father  as  tenant  by 
the  curtesy.  To  obviate  this  difficulty  the 
plaintiffs  proved  by  parol  evidence  that  their 
grandfather,  Philip  Runyon,  formerly  owned 
land  in  New  Jersey,  and  after  his  death, 
dower  was  set  off  to  his  widow.  She  sold 
her  right  in  that  land,  and  the  premises  in 
question  in  this  suit  were  bought  of  Abraham 
Irvine  with  the  dower  money  of  the  widow. 
The  deed  was  given  to  her  children,  and  she 
was  to  have  a  life  estate  in  the  farm.  The 
witness  knew  nothing  about  this  purchase  ex- 
cept what  the  parties  had  told  her.  The  widow 
went  into  possession  of  the  farm  and  continued 
in  possession,  claiming  a  life  estate,  until  after 
the  death  of  Mrs.  Adair,  the  plaintiff's  mother, 
in  1815  ;  and  in  the  following  spring  the  widow 
sold  out  her  right  to  Drake  Runyon,  who  then 
took  possession  of  the  property.  Since  that 
time  the  possession  has  gone  along  with  the 
paper  title  above  set  forth.  Drake  Runyon 
bought  out  all  the  other  heirs  except  Delia 
Adair.  The  widow  of  Philip  Runyon  died  in 
184*]  1831.  Neither  Mrs.  Adair  *nor  her 
husband  was  ever  in  possession.  The  defend- 
ant objected  against  this  parol  evidence  to 
prove  the  sale  and  purchase  of  lands,  but  the 
judge  admitted  it  for  the  purpose  of  showing 
in  what  capacity  the  widow  of  Philip  Runyon 
held  possession,  and  to  rebut  the  idea  that 
George  Adair  was  a  tenant  by  the  curtesy. 
The  defendant  moved  for  a  nonsuit  which  was 
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refused.  The  defendant  then  requested  the 
judge  to  charge  the  jury  that  the  plaintiffs 
could  not  recover  while  there  was  a  subsistine 
tenancy  by  the  curtesy.  The  judge  said,  thai 
if  such  was  the  fact,  the  plaintiffs  could  not  re- 
cover until  after  the  death  of  the  husband  of 
Delia  Adair  ;  but,  upon  the  facts  in  the  case  as 
to  the  possession  of  the  premises  by  the  grand- 
mother, the  widow  of  Philip  Runyon,  and  their 
mother,  Mrs.  Adair,  not  having  been  in  actual 
possession  during  her  life,  he  ad  vised  the  jury 
to  find  for  the  plaintiffs  for  one  eighth  of  the 
premises.  Verdict  accordingly .  The  defend- 
ant now  moved  for  a  new  trial  on  a  case. 

Mr.  A.  Gibbs,  for  defendant. 

Mr.  N.  Hill,  Jr.,  for  plaintiffs. 

By  the  Court,  Bronson,  J.  The  first  argu- 
ment for  the  plaintiffs  is,  that  under  the  pur- 
chase from  Irvine  in  1814,  their  grandmother, 
the  widow  of  Philip  Runyon, took  an  equitable 
estate  for  life  in  the  land,  and  the  grantees 
named  in  the  deed  took  only  a  remainder  in 
fee.  And  then  as  the  life  estate  of  the  grand- 
mother did  not  terminate  until  after  the  death 
of  Delia  Adair,  the  mother  of  the  plaintiffs, 
there  was  no  such  actual  seisin  in  Delia  Adair 
as  would  entitle  her  husband  to  take  as  tenant 
by  the  curtesy;  there  being  no  curtesy  in  the 
wife's  remainder  expectant  upon  an  estate  of 
freehold,  though  it  is  otherwise  of  a  remainder 
expectant  upon  an  estate  for  years.  Co.  Litt., 
29 a;  Stoddard  v.  Gibbs,  1  Sumn.,  263;  2B1. 
Com.,  127  ;  4  Rent,  29,  30;  De  Grey  v.  Rich- 
ardson,3A.tk.,  469;  Stoughtonv.  Leigh,\  Taunt.. 
402.  I  do  not  *think  it  necessary  to  in-  [*185 
quire  whether  this  rule  of  the  common  law  pre- 
vails in  this  State  ;  for  the  plaintiffs  only  allege 
that  their  grandmother  had  an  equitable  estate 
for  life,  and  we  are  in  a  court  of  law  where  the 
legal  title  must  prevail.  If  we  look  at  the  legal 
title,  it  appears  that  Mrs.  Adair  took  a  present 
estate  in  fee  in  an  undivided  eighth  part  of  the 
farm,  and  her  husband,  the  father  of  the  plaint- 
iffs, is  clearly  entitled  to  a  life  estate  in  her 
share  as  tenant  by  the  curtesy  unless  it  be  an 
objection  to  his  claim  that  there  was  no  actual 
seisin  or  possession  in  the  wife — a  question 
which  will  be  noticed  hereafter. 

It  is  said  that  we  may  presume  a  conveyance 
of  a  life  estate  to  the  grandmother.  But  there 
is  no  foundation  for  such  a  presumption.  We 
see  that  Irvine  conveyed  the  whole  fee  to  others. 
And  there  is  no  reason  for  supposing  that  the 
grantees  in  that  deed  conveyed  a  life  estate  to 
their  mother.  The  parol  evidence,  if  it  was 
admissible  for  any  purpose,  shows  that  there 
was  a  family  arrangement,  under  which  the 
land  was  purchased  and  conveyed  to  Drake 
Runyon  and  others  to  hold  in  certain  propor- 
tions, with  an  understanding  that  the  mother 
of  the  grantees  should  occupy  the  property  as 
long  as  she  lived.  She  entered  and  held  a  year 
or  two,  and  then  sold  out  her  possession — or 
equity,  if  it  amounted  to  so  much — to  Drake 
Runyon.  There  is  not  the  slightest  foundation 
for  presuming  that  the  grantees  of  Irvine  ever 
conveyed  any  title  to  their  mother. 

If  we  look  at  the  parol  evidence,  it  proves 
too  much  for  the  plaintiffs'  case.  Their  grand- 
mother paid  the  whole  of  the  purchase  money 
to  Irvine,  and  if  this  payment  is  not  to  be  re- 
garded as  a  gift  of  so  much  money  to  her  chil- 
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,  the  grantees  in  the  deed, and  if  a  resulting 
trust  can  l>e  set  up  at  law,  the  grandmother 
took  a  fee  in  the  land.  She  soon  afterwards 
sold  her  right  to  Drake  Runyon,  and  from  him 
there  is  a  complete  chain  of  title  down  to  the 
defendant.  But  the  parol  evidence  was  only 
admissible  for  the  purpose  of  characterizing 
the  possession  of  the  grandmother,  and  not  by 
way  of  making  out  a  legal  title. 

It  is  said  that  George  Adair  did  not  take  as 
186*]  tenant  by  the  *curtesy,  because  there 
was  no  actual  seisin  in  the  wife  during  the 
coverture.  But  the  doctrine  that  there  must 
be  a  seisin  in  deed  in  the  wife,  only  applies  in 
cases  where  her  title  is  not  complete  before 
entry,  as  where  she  takes  as  heir  or  devisee, 
and  not  where  she  takes  by  a  conveyance 
which  passes  the  legal  title  and  seisin  of  the 
land.  Jackson  v.  Johnson,  5  Cow.,  74,  97;  and 
see,  Ellsworth  v.  Cook,  8  Paige,  643.  Here  the 
sstate  was  conveyed  to  Delia  Adair  and  others 
3y  a  deed  which  had  its  operation  under  the 
Statute  of  Uses.  It  passed  the  legal  title  and 
seisin  of  the  land,  without  the  necessity  of  an 
ijntry,  or  any  other  act  to  perfect  the  estate  of 
the  grantees.  They  gave  their  mother  a  parol 
license  to  enter  and  hold  for  her  life.  But  as 
there  was  no  writing,  she  was  at  the  most  only 
a  tenant  at  will.  Her  possession  was  their  pos- 
session, and  so  there  was  an  actual,  as  well  as 
legal  seisin  in  the  grantees. 

It  is  then  said  that  the  interest  of  a  tenant  by 
the  curtesy  is  only  an  incumbrance  or  charge 
on  the  land,  which  cannot  be  set  up  by  a 
stranger  to  defeat  the  legal  title  ;  and  for  this 
doctrine  we  are  referred  to  Doe  v.  Pegge,  1  T. 
R.,  758,  n.,  and  Jackson  v.  Hudson,  3  Johns., 
375.  But  these  cases  do  not  bear  the  counsel 
out.  The  interest  of  a  tenant  by  the  curtesy 
is  something  more  than  a  mere  charge  or  in- 
cumbrance; it  is  a  legal  estate  in  the  land. 

The  only  remaining  argument  for  the  plaint- 
iffs is,  that  an  extinguishment  of  the  estate  of 
their  father  as  tenant  by  the  curtesy  should 
be  presumed.  His  life  "estate  could  only  be 
extinguished  by  a  conveyance,  and  I  see  no 
ground  upon  which  a  grant  by  him  to  the 
plaintiffs  can  be  presumed.  Neither  the  plaint- 
iffs nor  any  one  claiming  under  them  have 
ever  been  in  possession.  The  defendant  is  in 
possession  claiming  the  whole  as  owner.  Pre- 
sumptions are  sometimes  indulged  for  the  pur- 
pose of  supporting  a  possession;  but  not  very 
often  for  the  purpose  of  overturning  it.  •  In 
truth,  there  is  no  reason  to  suppose  that  the 
father  of  the  plaintiffs  ever  parted  with  his  life 
estate  to  any  one. 

The  plaintiffs  can  only  recorer  upon  the 
187*]  strength  of  their  *own  title,  and  they 
have  no  right  to  the  possession  so  long  as  their 
father  lives. 

New  trial  granted. 

Distinguished— 22  Hun,  270. 

Cited  in-7  Hill.  811 :  36  N.  Y.,  475 ;  8  Barb.,  403 ;  5 
Barb.,  481 ;  14  Barb.,  464 ;  28  Barb.,  370  ;  4  How.  Pr., 
108 ;  17  Abb.  Pr.,  119. 


HEBBERD  «.  DELAPLAINE. 

Action  of  Covenant  before  Justice — Pleading — 
General  Issue. 

In  an  action  of  covenant  before  a  justice,  the  de- 
fendant pleaded  orally  "the  general  issue;"  held, 
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that  this  was  in  effoct  a  plea  of  non  estfaclum,  and 
that  It  admitted  all  the  material  allegations  in  the 
declaration,  except  the  execution  of  the  eoveiiant. 
Strictly  speaking,  there-is  no  general  issue  in  «-n\  - 
enant ;  though  a  plea  of  mm  etit  faclum  has  some- 
times been  regarded  in  that  light. 

Citations— 14  Johns.,  89 ;  2  R.  8.,  362,  sec.  10. 

ERROR  to  the  Superior  Court  of  the  City  of 
N.  Y.  Delaplaine  sued  Hebberd  before  aa 
assistant  justice  of  the  City  of  N.  Y.,  and  de- 
clared for  the  breach  of  a  covenant  contained 
in  a  lease  executed  by  and  between  the  parties, 
by  which  the  defendant  agreed  to  pay  the  tax- 
es on  a  certain  lot  of  land  described  in  the 
lease.  The  defendant  pleaded  verbally  "  the 
general  issue."  On  the  trial  before  the  justice 
the  plaintiff  was  nonsuited.  The  Superior 
Court  reversed  the  judgment  of  the  justice  on 
certiorari,  and  Hebberd  sued  out  a  writ  of 
error. 

Mr.  J.  B.  Manchester,  for  plaintiff  in 
error. 

.'//'.  R.  H.  Shannon,  for  defendant  in 
error. 

By  the  Court,  Nelson,  C/i.  J.  The  only 
question  that  appears  to  have  been  litigated  <>ii 
the  trial  before  the  justice,  related  to  the  effect 
of  the  plea.  The  defendant  below  contended 
that  the  onus  lay  upon  the  plaintiff  to  prove 
the  material  averments  in  the  declaration, 
while  the  latter  insisted  they  were  all  admitted 
by  the  plea,  and  that  the  only  proof  necessary 
for  him  to  make  was  the  execution  of  the 
lease.  I  think  the  plaintiff  was  right.  The 
plea  amounted  to  non  eat  factum.  Strictly 
*speaking,  there  is  no  general  issue  in  [*1  88 
covenant,  though  nonestfactum  has  sometimes 
been  regarded  in  that  light;  so  much  so  indeed 
that  a  notice  of  special  matter  was  allowed  to 
accompany  it  even  before  this  practice  was 
sanctioned  by  statute.  Sane  v.  Sanger,  14 
Johns., 89;  2R.  8.,  352,  sec.  10.  Evidence  vois 
given  of  the  amount  of  the  taxes,  and  the  pay- 
ment of  them  by  or  in  behalf  of  the  plaintiff. 

Judgment  affirmed. 

Cited  in-1  Denio,  434. 


BAILEY  &  STORM  v.  BANCKER. 

Parties — Individual  Stockholder  of  Corporation 
Cannot  Maintain  Action  for  Debt  Against 
Other  Stockholders — Negotiable  Paper — Con- 
struction of  Cliarter — Remedies — Practice — 
Costs. 

One  member  of  a  firm  or  unincorporated  associa- 
tion cannot  maintain  an  action  against  the  others 
for  a  debt  due  from  the  whole. 

The  charter  of  an  incorporated  Company.after  de- 
claring that  the  stockholders  should  be  jointly  and 
severally  personally  liable  for  the  payment  of  all 
debts  or  demands  contracted  by  the  Company,  and 
that  any  person  having  a  demand  aurainst  the  Com- 
pany might  sue  any  stockholder,  etc.,  and  recover 
the  same  with  costs,  further  provided  that,  before 
such  suit  upon  any  demand,  etc.,judgment  must  be 
obtained  thereon  against  the  Company. execution  is- 
sued and  returned  unsatisfied,  etc.  Held,  that  the 
charter  placed  the  stockholders  upon  the  same  f out- 
ing as  if  they  had  not  been  incorporated,  making 
them  answerable  for  demands  against  tin >  Compa- 
ny, like  partners:  and,  consequently,  one  stock- 
holder, though  a  creditor  of  the  Company,  could 
not  maintain  an  action  for  his  demand  against  the 
others  or  either  of  them. 

Accordingly,  B.  &  S.  being  stockholders  and  hav- 
ing a  note  made  by  the  Company  payable  to  and  in- 
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dorsed  by  G.  &  Co.  obtained  judgment  thereon 
against  the  Company  and  caused  execution  to  be 
issued  which  was  returned  nutta  bona.  They  then 
sued  the  indorsers  and  recovered  the  amount  of  the 
note  from  them  ;  whereupon  the  judgment  against 
the  Company  was  assigned  to  the  indorsers,  and  a 
suit  commenced  on  the  note  for  their  benefit,  in 
the  names  of  B.  &  S.,  against  a  stockholder.  Held, 
that  the  action  could  not  be  maintained. 

The  remedy  of  a  stockholder,  under  such  circum- 
stances, is  in  equity.  Per  Bronson,  J. 

The  case  of  Simonson  v.  Spencer,  15  Wend., -548, 
considered,  and  certain  dicta  therein  overruled. 

A  stockholder  who  is  also  indorsee  of -a  note  made 
by  the  Company,  cannot  recover  against  the  in- 
dorser. 

A  creditor  having  a  right  to  proceed  against  the 
stockholders,  must  base  his  suit  upon  the  original 
demand,  and  not  upon  the  judgment  against  the 
company. 

1 89*]  *Though  the  cr  editor,  before  suing  a  stock- 
holder, must  obtain  judgment  against  the  Compa- 
ny, he  cannot  recover  against  the  stockholder  the 
costs  of  the  latter  proceeding. 

Citations— 15  Wend.,  548 ;  2  Wend.,  327 ;  7  Barn.  & 
C.,  419 ;  1  Id.,  74 ;  2  Harr.  &  G.,  295 ;  Coll.  Part.,  143 : 
Story,  Part.,  319 ;  Sm.  Merc.  L.,  16,  17,  sees.  9, 10 ;  2 
Hill,  265. 

DEBT,  tried  before  Willard,  C.  Judge,  at  the 
St.  Lawrence  Circuit,  in  July,  1841.  The 
plaintiffs  sought  to  charge  the  defendant  as  a 
stockholder  of  the  Rossie  Galena  Company  for 
a  debt  due  from  the  Company.  The  charter 
provides,  that  "The  stockholders  of  the  said 
Corporation  shall  be  jointly  and  severally  per- 
sonally liable  for  the  payment  of  all  debts  or 
demands  contracted  by  the  said  Corporation;" 
but  before  suing  a  stockholder  the  creditor 
must  first  obtain  a  judgment  against  the  Com- 
pany upon  the  demand,  and  have  an  execution 
returned  unsatisfied,  in  whole  or  in  part.  Stat. 
of  1837,  p.  446,  sees.  9,  10.  The  suit  was  found- 
ed on  a  promissory  note  made  by  the  Company 
for  $650,  dated  September  25,  1839,  and  pay- 
able to  the  order  of  G.  W.  Shepard  &  Co.,  sev- 
enty-five days  after  date.  The  note  was  given 
for  goods  purchased  by  the  Company.  Shep- 
ard &  Co.  transferred  the  note  by  indorsement 
to  the  plaintiffs.  The  plaintiffs  sued  the  Com- 
pany, and  in  January,  1840,  recovered  a  judg- 
ment on  the  note  for  $654.42  damages,  and 
$39.72  costs,  making  in  all  $694.14;  and  an 
execution  on  the  judgment  was  issued  and  re- 
turned nulla  bona.  The  plaintiffs  afterwards 
sued  and  recovered  the  amount  of  the  note 
from  Shepard  &  Co.,  the  indorsers;  and  the 
plaintiffs  thereupon  assigned  their  judgment 
against  the  Corporation  to  Shepard  &  Co.,  for 
whose  benefit  this  suit  was  brought  in  the 
names  of  the  plaintiffs.  The  defendant  be- 
came a  stockholder  in  the  Company  in  March, 
1838,  and  has  continued  so  ever  since. 

The  defendant  offered  to  prove  in  bar  of  the 
action  that  the  plaintiffs  were  also  stockholders 
of  the  Company  from  its  first  organization  until 
March.  1840,after  the  debt  was  contracted.  The 
judge  excluded  the  evidence,  and  the  defendant 
excepted. The  defendant  insisted  that  the  plaint- 
iffs could  only  recover  the  amount  of  the  note 
and  interest, and  not  the  costs  of  the  suit  against 
the  Company.  The  judge  overruled  the  objec- 
19O*]  tion,  and  instructed  the  jury  that  the 
plaintiffs  were  entitled  to  recover  the  full 
amount  of  the  judgment,  damages  and  costs. 
The  defendant  excepted,  and  the  jury  found  a 
verdict  for  the  plaintiffs  for  $767.01.  The  de- 
fendant now  moved  for  a  new  trial  on  a  bill  of 
exceptions. 
HILL  3. 


Mr.  H.  S.  Dodge,  for  defendant. 
Mr.  J,  S.  Bosworth,  for  plaintiffs. 

By  t?te  Court,  Bronson,  J.  The  defendant 
offered  to  prove  that  the  plaintiffs  as  well  as 
himself  were  stockholders  in  the  Company  at 
the  time  the  debt  was  contracted  and  the  judge 
rejected  the  evidence.  Can  a  creditor  who  is 
a  stockholder  recover  his  debt  against  the 
Company  from  another  stockholder  ?  We  are 
referred  to  the  case  of  Simonson  v.  Spencer,  15 
Wend. ,  548,  to  prove  that  the  action  may  be 
maintained.  The  late  Chief  Justice,  seems  to 
have  been  of  that  opinion  ;  but  I  do  not  find 
from  the  statemement  of  the  case  that  the 
plaintiff  in  that  action  was  a  stockholder  in  the 
Company,  nor  did  the  reporter  understand 
that  any  such  point  was  decided.  It  must,  I 
think,  be  regarded  as  an  open  question.  We 
have  considered  this  and  other  charters  of  a 
similar  character  as  placing  the  stockholders 
on  the  same  footing  as  though  they  had  not 
been  incorporated,  and  making  them  answera- 
ble as  partners  for  the  debts  of  the  Company. 
Allen  v.  Bewail,  2  Wend.,  827;  Moss  v.  Oakley, 
2  Hill,  265.  If  the  stockholders  are  to  be  re- 
garded as  partners,  or,  what  is  the  same  thing, 
as  an  unincorporated  association,  it  is  then 
quite  clear  that  one  member  cannot  maintain 
an  action  against  the  others  for  a  debt  due 
from  the  whole.  Milburnv.  Codd,  7  Barn.  & 
C.,  419;  Holmes  v.  Hiygins,  1  Id.,  74;  Can*ten 
v.  Burke,  2  Harr.  &  G.,  295;  Colly.,  Part.,  143; 
Story,  Part.,  319;  Smith,  Merc.  L.,  16,  17.  In 
one  respect  the  statute  departs  from  the  com- 
mon law  rule  in  relation  to  partners,  and  gives 
an  action  against  the  stockholders  severally  as 
well  as  jointly,  but  I  do  *not  see  that  [*191 
this  alters  the  principle.  It  is  still  the  case  of 
one  partner  suing  another  for  a  debt  due  from 
the  whole  firm.  And  although  it  is  declared 
that  "  any  person  "  having  a  demand  against 
the  Company  may  sue,  sec.  9,  still  I  think  the 
Legislature  did  not  intend  to  provide  for  cred- 
itors who  were  members  of  the  Corporation. 
They  do  not  come  within  the  reason  and  pol- 
icy of  the  law,  which  was  made  for  the  pro- 
tection of  third  persons  dealing  with  the  Com- 
pany, and  not  for  the  benefit  of  the  stockhold- 
ers or  copartners.  They  are  left,  and  should, 
in  justice,  be  left  to  such  remedies  as  had  al- 
ready been  provided  bylaw  for  the  adjustment 
of  partnership  transactions.  They  may  go  into 
chancery  for  an  account,  and  have  the  claims 
of  all  parties  settled  upon  equitable  principles. 

The  statute  gives  the  creditor  an  action 
against  the  stockholders  jointly  as  well  as  sev- 
erally, and  the  same  construction  which  would 
give  an  action  to  a  stockholder,  would  author- 
ize him  to  sue  himself,  which  is  absurd.  But 
let  us  look  a  little  further  into  the  conse- 
quences of  allowing  one  stockholder  to  sue 
another  at  law.  When  the  defendant  has  paid 
the  debt  he  will  then  stand  as  the  creditor  of 
the  Company,  and  what  is  to  hinder  him  from 
turning  round  and  recovering  the  same  money 
from  the  plaintiffs  as  stockholders  ?  The  lan- 
guage of  the  statute  is  broad  enough  to  include 
the  one  case  as  well  as  the  other,  and  the 
equity  would  be  just  as  strong  in  favor  of  al- 
lowing the  defendant  to  recall  the  money  after 
he  has  paid  it,  as  it  is  in  allowing  the  plaint- 
iffs to  recover  against  him  in  the  first  instance. 


191 


SUPREME  COURT,  STATE  OF  NEW  YORK. 


And  thus  the  parties  might  alternately  sue 
each  other  to  the  end  of  the  chapter.  The 
thing  is  preposterous. 

The  only  answer  to  this  objection  is,  that  the 
plaintiffs  have  sued  and  recovered  against 
Shepard  &  Co.,  the  indorsers  of  the  note,  and 
this  action  is"  brought  for  their  benefit.  But 
there  should  not  have  been  a  recovery  against 
Shepard  &  Co.  When  they  were  sued  by  the 
plaintiffs  for  a  debt  of  the  Corporation,  they 
should  have  answered:  "  You  cannot  recover 
from  us  a  sum  of  money  which  we  can  imme- 
diately recall  in  an  action  brought  against  you 
as  stockholders  of  the  Company."  That  would 
192*]  *have  been  a  good  answer,  by  way  of 
avoiding  circuity  of  action.  It  looks  as  though 
there  had  been  a  contrivance  between  the 
plaintiffs  and  the  indorsers  of  the  note  to  get 
rid  of  the  difficulty  which  stood  in  the  way 
when  the  plaintiffs  wished  to  recover  this  debt 
of  the  Company  from  a  fellow  stockholder. 
The  plaintiffs  were  owners  of  the  debt  at  the 
time  it  became  due.  They  sued  and  recovered 
against  the  Company,  ana  no  subsequent  trans- 
actions between  them  and  third  persons  could 
give  a  right  of  action  against  the  defendant 
which  did  not  before  exist.  The  case  must  be 
determined  without  any  reference  to  the  as- 
signment of  the  judgment,  and  then  the  action 
cannot  be  maintained. 

There  is  another  question  which,  as  it  has 
already  been  made  once  or  twice  before  and 
may  probably  arise  again,  we  ought,  perhaps, 
to  dispose  of."  The  plaintiffs  were  allowed  to 
recover  the  costs  of  the  action  against  the  Cor- 
poration, as  well  as  the  original  debt.  We 
think  that  was  wrong.  The  charter  provides, 
that  a  person  "having  any  demand  against  the 
said  corporation  may  sue  any  stockholder,  etc., 
and  recover  the  same  with  costs."  Sec.  9. 
Then  comes  the  10th  section,  which  provides, 
that  "  Before  suit  shall  be  commenced  upon 
any  demand  under  the  preceding  section  of 
this  Act.  judgment  shall  have  been  obtained 
against  said  Corporation  upon  such  demand." 
The  suit  against  a  stockholder  is  not  based 
upon  the  judgment,  but  upon  the  original  de- 
mand, and  the  creditor  is  to  recover  "the  same 
with  costs."  As  the  creditor  is  obliged  to  pro 
ceed  to  judgment  against  the  corporation,  he 
ought  in  justice  to  recover  the  costs  of  that  ac- 
tion as  well  as  his  debt;  but  upon  a  fair  con- 
struction of  the  statute,  we  think  it  does  not 
provide  for  the  costs. 

New  trial  granted.(a) 

(a)  See,  Andrews  v.  Callender,  13  Pick..  484 ;  and 
Harris  v.  First  Parish  of  Dorchester,  23  Pick.,  112, 
114, 115. 

Surety— Wot  liable  for  costs  recovered  against  prin- 
cipal. Cited  in-5  Hill,  134 ;  4  Barb.,  119 :  7  Barb.,  486. 

Corporation — Joint  and  never al  liability  of  stock- 
holders. Commented  on — 10  Paige.  593. 

Cited  in— 2  Denio,  123 ;  1  N.  Y..  76 ;  49  Am.  Dec., 
308 ;  26  N.  Y.,  279 ;  3  Keyes.  565;  4  Abb.  App.  Dec., 
633;  3  Trans.  App.,  260;  1  Laos.,  384;  2  Lans.,  21 ;  11 
Hun.  609 ;  28  Barb.,  667  ;  43  Barb..  165 ;  57  Barb.,  486 ; 
1  Bos.,  200 ;  4  Bos.,  417  ;  3  Am.  Rep.,  206 ;  33  Md.,  492 ; 
26  Am.  Rep.,  730;  16  Fla.,  464. 

Partnership— Action  by  partner  against  copart- 
ners. Distinguished— 58  N.  Y.,  185 ;  16  Abb.  N.  §.,  55. 

Reviewed— 2  Sweeny,  141. 

Explained-2  Abb.  Pr.,340. 

Cited  in-33  Barb.,  £55:  43  Barb.,  165  :  14  Abb.  Pr., 
385 ;  33  Super..  235 ;  4  E.  D.  S.,  599. 

Rc-imbursement— Contribution.  Cited  in— 64  N.  Y., 
177 :  7  Barb.,  296 ;  8  Bos.,  413. 
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BUCKHART. 

Corporations — Action  on  Liet  against,  for  In- 
juries Resulting  from  it»  Negligence. 

An  action  on  the  case  may  be  maintained against 
a  private  corporation  for  an  injury  resulting  from 
their  negligent-*1. 

Accordingly,  where  the  walls  of  a  church  edifice 
belonging  to  a  religious  incorporation  were  negli- 
gently permitted  to  stand  after  the  rest  of  the  build- 
ing had  been  destroyed  by  fire,  and  a  part  of  the 
wall  afterwards  fell  upon  a  person  while  passing 
along  the  street ;  held,  that  the  Corporation  were 
liable  to  respond  in  damages  for  the  injury. 

Citations— 16  East,  6 ;  6  Johns.,  90 :  4  Serg.  &  R.,  6; 
3  Camp..  403;  4  Camp.,  72;  3  Stark.,  50;  1  Carr.  &  P., 
193 ;  2  Kent,  Com..  284 ;  Aug.  &  Ames,  Corp.,  220. 

TERROR  to  the  N.  Y.  C.  P.,  where  a  verdict 
-LJ  was  rendered  for  the  defendant  in  error, 
who  was  plaintiff  in  the  court  below.  The 
facts  are  sufficiently  stated  in  the  opinion  of 
the  court. 

Messrs.  Ward  and  Hugging,  for  plaintiffs 
in  error. 

Mr.  M.  Nagle,  for  defendant  in  error. 

By  the  Court,  Nelson,  Ch.  J.  This  was  a 
special  action  on  the  case  against  the  defend- 
ants below,  a  private  corporation,  to  recover 
damages  for  a  serious  injury  to  the  plaintiff, 
incurred  through  the  negligence  of  the  former 
in  not  taking  down  the  walls  of  a  church  be- 
longing to  them,  in  Canal  St.,  after  the  rest  of 
the  building  had  been  consumed  by  fire.  The 
walls  were  much  damaged  and  left  in  too 
weak  and  unsafe  a  condition  to  be  allowed  to 
remain  standing.  A  portion  was  afterwards 
blown  down,  burying  the  plaintiff,  while  pass- 
ing along  upon  the  sidewalk,  in  the  ruins. 

The  question  of  negligence  was  properly 
submitted  to  the  jury,  who  found  against  the 
defendants  in  the  court  below,  and  the  sole 
point  now  to  be  determined  is,  whether  the  ac- 
tion will  lie  against  a  corporation.  We  are 
clearly  of  opinion  that  it  will.  The  following 
authorities  are  decisive  in  favor  of  maintain- 
ing it,  and  sustain  the  judgment  of  the  court 
below :  Tarborough  *v.  Bk.  of  England,  [*  1 94 
16  East,  6;  Townsend  v.  The  Susqnehanna 
Turnpike  Road,  6  Johns..  90;  Chestnut  Hill, 
etc.,  Turnpike  Co.  v.  Rutter.  4  Serg.  &  R.,  6; 
Matthews  v.  West  London  Water-Works  Co., 
3  Camp.,  403;  Gibson  v.  Ingli*.  4Jrf..  72;  Dun- 
can v.  Canal  Co.,  3  Stark.,  50;  Button  v.  Bk. 
of  England,  1  Carr.  &  P.,  193;  2  Kent,  Com.. 
284;  Ang.  &  Ames,  Corp.,  220. 

Judgment  affirmed. 

Cited  in-57  N.  Y.,  569  (15  Am.  Rep.,  531) ;  5  Barb., 
90;  1  Hilt.,  443;  50  Am.  Dec.,  589  (29  Maine.  309). 


THE  PEOPLE  c.  WILEY. 

Receipt  of  Stolen  Goods — Statute — Construction 
of— Receipt  by  Stranger  of  Stolen  Goods  under 
Color  of  Agency,  to  Make  a  Profit  for  Himself 
— Intent  to  Defraud — Indictment — Sufficiency 
of—  Prisoner's  Declarations  as  Evidence — 
Trial — General  Verdict  of  Guilty  on  Indict- 
ment Containing  Several  Counts — New  Trial 
— Harmless  Error,  not  a  Ground  for. 

If  a  stranger,  pursuant  to  an  arrangement  with 
one  whom  he  knows  has  stolen  goods,  invite  an  iu- 
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terview  with  the  owner,  and  afterward  receive  the 
goods  under  the  mere  color  of  an  agency,  but  really 
to  make  a  profit  out  of  the  larceny,  he  is  within  the 
statute  against  receiving1  stolen  goods.  Per  Cowen,  J. 

Various  English  Statutes  against  receiving  stolen 
goods  reviewed,  and  their  policy  examined. 

Under  our  statute,  the  receiving  of  stolen  goods 
main  animo  is  a  principal  offense. 

Receiving  stolen  goods  with  intent  to  favor  the 
thief,  though  it  be  only  by  disconnecting  him  with 
one  of  the  evidences  of  his  guilt,  is  within  the  stat- 
ute. Semble. 

So,  of  a  receipt,  with  knowledge,  designed  as  a 
means  of  depriving  the  owner  of  the  whole  or  a  part 
of  the  goods,  contrary  to  his  intent. 

So,  though  the  purpose  be,  not  to  deprive  him  of 
the  specific  goods,  but  of  some  other  portion  of  his 
property  ;  e.  g.,  to  defraud  him  into  the  payment  of 
money  by  way  of  reward  for  the  restoration  of  the 
goods. 

W.,  a  police  justice  of  the  City  of  N.  Y-,  having 
learned  that  a  large  amount  of  funds  had  been 
stolen  from  a  Bank  in  Maryland,  invited  an  inter- 
view with  the  agents  of  the  latter,  expressing  his 
belief  that  the  property  could  be  recovered.  An  in- 
terview accordingly  took  place,  in  which  W.  pro- 
posed to  procure  the  restoration  of  the  property 
upon  condition  that  the  Bank  would  pay  therefor  at 
the  rate  of  10  per  cent,  on  the  amount ;  saying,  his 
employer  would  not  take  less.  After  several  days 
spent  in  negotiating,  during  which  W.  professed  to 
be  acting  with  entire  knowledge  as  to  the  views  and 
wishes  of  the  thief,  it  was  finally  agreed  that  the 
property  should  be  restored  for  a  less  sum  than  the 
one  first  demanded :  and  a  place  was  fixed  for  carry- 
ing the  agreement  into  effect.  W.  brought  the  prop- 
erty to  the  appointed  place  and  delivered  it  to  the 
agents  of  the  Bank,  who  thereupon  paid  him  the 
stipulated  reward.  Held,  that  though  W.  received 
the  property  under  color  of  an  agency  from  the 
195*]  Bank,  the  *jury  were  authorized  to  find  that 
he  had  procured  the  agency  under  a  previous  ar- 
rangement with  the  thief,  intending  to  make  a  profit 
to  himself  out  of  the  crime,  but  concealing  such  in- 
tent from  the  Bank :  and  if  so,  he  was  punishable 
as  a  receiver  of  stolen  goods. 

If  W.  had  only  sought  for  such  a  reward  as  was  in- 
sisted on  by  the  thief  before  giving  up  the  goods, 
together  with  a  fair  compensation  for  his  own 
trouble,  he  proposing  and  being  allowed  for  the 
whole  as  such,  the  case  might  have  been  different. 

Qfwere.  however,  whether  any  arrangement  to  ob- 
tain and  restore  stolen  goods  for  a  re  ward  stipulated 
with  the  owner,  followed  by  an  actual  receipt  of 
the  goods  from  the  thief  for  that  purpose,  can  be 
said  not  to  be  within  the  statute. 

In  general,  the  gist  of  offenses  of  this  nature  is 
the  intent  to  defraud.  Per  Cowen,  J. 

A  man  may  be  convicted  of  stealing  his  own 
goods ;  e.  g.,  where  he  secretly  and  fraudulently 
takes  them  from  his  bailee,  so  as  to  bring  a  charge 
upon  the  latter.  Per  Cowen,  J. 

And  if  the  goods  have  been  stolen  from  the  bailee 
by  another,  the  owner  may  render  himself  crimi- 
nally responsible  by  fraudulently  receiving  them 
from  the  thief. 

On  the  trial  of  an  indictment  for  receiving1  stolen 
goods,  the  prisoner  offered  to  show  that,  during  the 
week  previous  to  the  receipt,  he  declared  publicly 
his  expectation  of  obtaining  the  goods  ;  "held  inad- 
missible, as  being  irrelevant  not  only,  but  a  naked 
declaration  of  the  prisoner  in  his  own  favor. 

Bank-bills,  complete  in  form,  but  not  issued,  are 
the  property  of  the  Bank ;  and  may  be  so  treated  in 
criminal  proceedings  for  receiving  them  with 
knowledge  of  their  having  been  stolen. 

In  order  to  constitute  the  offense  of  larceny,  or  of 
receiving  stolen  goods,  it  is  sufficient  if  the  thing 
stolen  or  received  be  of  some  value,  however  small. 
Semble. 

The  word  "  bond  "  necessarily  imports  an  obliga- 
tion under  seal ;  and  hence,  under  an  indictment 
for  receiving  stolen  goods,  describing  them  as  so 
many  bonds,  the  defendant  cannot  be  convicted  if 
it  turn  out  that  they  were  simple  contracts. 

An  indictment  for  receiving  stolen  goods  should 
describe  the  goods  with  certainty  and  accuracy ; 
and  a  variance  in  this  particular  will  be  fatal.  Per 
Cowen,  J. 

Though  a  general  verdict  of  guilty  be  rendered  on 
an  indictment  containing  several  counts,  all  of 
which  are  bad  save  one,  judgment  may  notwith- 
standing, be  rendered.  Per  Cowen,  J. 

Otherwise,  however,  in  civil  cases  where  a  general 
verdict  is  rendered  upon  several  counts,  some  of 
which  are  bad. 


In  a  prosecution  for  larceny,  or  for  receiving 
stolen  goods,  if  the  crime  be  established  in  respect 
to  only  a  single  article,  though  the  indictment  de- 
scribe several,  the  defendant  may  be  convicted. 

Though  a  court  in  the  course  of  a  trial,  whether 
civil  or  criminal,  err  in  point  of  *law :  yet  if  [*196 
the  error  be  one  which  by  legal  necessity  can  do  no 
injury,  it  is  not  cause  for  setting  aside  the  verdict 
even  on  bill  of  exceptions.  Per  Cowen,  J. 

On  the  trial  of  an  indictment  for  receiving  stolen 
goods  which  misdescribed  a  part  of  the  goods,  but 
contained  a  sufficient  description  of  the  residue,  the 
jury  were  instructed  by  the  court  that  there  was  no 
misdescription  whatever  :  and  a  general  verdict  of 
guilty  was  rendered.  Held,  that  the  erroneous  in- 
struction constituted  no  ground  for  a  new  trial,  in- 
asmuch as  it  appeared  by  the  bill  of  exceptions  that 
the  question  of  the  defendant's  guilt  was  identical 
in  respect  to  the  whole  of  the  goods ;  he  having  re- 
ceived them,  if  at  all,  from  the  same  person,  by  a 
single  act. 

Citations— 2  R.  S.,  567.  sec.  71, 2d  ed. ;  4  Wm.  &  Mary, 
ch.  9,_secs.  4,  6  ;  9  Pick.  St.  at  L.,  139;  5  Anne,  ch.  81, 


Ryan  &  M.  Cr.  Cas.,  76 :  20  Pick.  St.  at  L.,  375 ;  7  &  8 
( Jeo.  IV.,  ch.  29,  sees.  54,  58:  2  Russ.  Cr.,  242, 251;  Phila. 
ed.  1836;  29  Geo.  II.,  ch.  30,  sec.  1;  22  Geo.  III.,  ch.  58, 
sec.  1 ;  21  Pick.  St.  at  L.,  467  ;  34  Pick.  St.  at  L.,  82 ;  2 
Bast,  Cr.  L.,  756.  ch.  16,  sec.  153;  6  Carr.  &  P.,  177;  Ros- 
coe,  Cr.  Ev.,  721,  Phila.  ed.,  1836;  Barb.  Cr.  Tr.,  176; 
Fost.,  123;  5  Yerg..  154;  4  Carr.  &  P.,  132;  9  Carr.  &  P.. 
347 ;  6  Johns.,  103 :  2  Leach,  1036 :  Ry.  &  Mood.,  Cr. 
Cas.,  218;  Jac.  L.  Die.,  tit.  Bond,  III.;  2  Bl.  Com.,  340; 
1  Chit.  Cr.  L.,  237,  249,  638,  946  ;  Am.  ed.,  1836;  3  Id.. 
947  ;  2  Hill,  205  ;  Cow.  &  H.  Notes  to  Phil.  Ev.,  pp. 
787,  788 ;  2  Str.,  843  ;  25  Geo.  II.,  ch.  36,  sec.  1. 
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to  the  N.  Y.  Oyer  and  Ter- 
VJ  miner,  where  the  defendant  was  convicted, 
in  December,  1841,  of  receiving  certain  per- 
sonal property,  knowing  it  to  have  been  stolen. 
The  property  was  described  in  the  indictment 
as  follows:  "Ten  promissory  notes,  common- 
ly called  bank  notes,  of  the  value,  etc. ;  eleven 
bonds  of  the  State  of  Maryland  issued  under 
an  Act  of  the  General  Assembly  of  that  State, 
at  the  December  Session, in  the  year  1838,  each 
for  £250  sterling,  lawful  money  of  Great  Brit 
ain,  with  interest  at  5  per  cent.,  payable  in 
London  at  any  time  after  the  expiration  of  50 
years  from  their  date,  and  dated  July  1,  1839, 
with  coupons  attached,  which  bonds  were 
of  the  value  of,  etc.,  each;  six  other  bonds  of 
the  State  of  Maryland  for  $1,000  each,  and 
of  the  value  of,  etc.,  issued  under  the  Act  of 
the  General  Assembly,  etc.,  at  the  December 
Session,  1834,  bearing  an  interest,  etc.;  the 
goods,  chattels,  property,  moneys  and  effects  of 
the  President,  Directors  &  Co.  of  the  Frederick 
Co. Bank  .situate  at  Frederick,  Maryland,"  etc. 
The  case  was  this:  the  Bank  was  robbed  be- 
tween Saturday  evening,  May  22,1841,  and  the 
next  Monday  morning.  Several  of  the  bills 
stolen  were  notes  of  the  Bank,  complete  in 
form,  but  not,  issued.  The  instruments  called 
bonds  in  the  indictment  ran  thus  :  "  Be  it 
known,  that  there  is  due  from  the  State  of 
Maryland,  two  hundred  and  fifty  pounds  ster- 
ling, lawful  money  of  Great  Britain, payable," 
etc.  fas  in  the  indictment],  with  coupons  at- 
tached, and  with  dates,  times,  etc.,  as  stated 
in  the  indictment.  The  other  instruments  de- 
scribed by  the  indictment  *as  six  oth  [*1J)7 
er  bonds,  etc.,  were  thus:  "  Beit  known,  that 
the  State  of  Maryland  is  indebted  to  J.  J.  Co- 
hen, jun'r.  &  Brothers,  or  bearer,  $1,000,  be 
ing  of  stock  created  in  pursuance  of  Chap.  241 
of  the  Acts,"  etc.  They  were  all  signed  by  the 
State  Commissioner  of  Loans  and  counter- 
signed by  the  proper  person,  but  not  sealed; 
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nor  did  they  purport  to  be  sealed,  or  exhibit 
anv  mark  on  them  to  represent  a  seal. 

the  thieves  fled  with  the  property  to  the 
City  of  N.  Y.;  and  June  16,  1841,  the  defend- 
ant, who  was  a  police  justice  of  the  City  of  N. 
Y.,  wrote  to  the  cashier  of  the  Baiik  (Mr. 
Doyle)  saying,  that  if  the  agents  of  the  Bank 
could  have  a  personal  interview  with  him.  he 
had  no  doubt  he  could  arrange  matters  in  a 
manner  that  would  be  satisfactory,  by  a  resti- 
tution of  the  loss.  In  consequence  of  this, 
Messrs.  Beall  &  Tyler  were  sent  to  negotiate 
with  the  defendant,  with  full  powers  to  act  on 
the  basis  of  the  letter.  They  reached  N.  Y.  on 
Sunday  night,  June  20.  On  Monday  morning 
they  opened  the  negotiation  with  the  defend- 
ant, who  said  his  employer  was  absent,  and 
mentioned  Thursday  or  perhaps  Wednesday 
evening  as  the  time  when  he  might  be  able  to 
attend  to  the  business;  he  said,  also,  that  the 
reward  of  6  per  cent,  offered  in  a  newspaper 
for  the  recovery  of  the  property  was  not  satis- 
factory to  his  employer;  that  the  latter  expect- 
ed 10  per  cent.  On  Wednesday  evening  the  de- 
fendant told  Messrs.  Beall  &  Tyler  his  employ- 
er had  returned  and  insisted  on  10  per  cent. 
He  made  various  offers  of  the  amount  to  be 
returned— from  $90,000  to  $115,000;  said  it  was 
impossible  to  restore  $125,000  or  $124,000,  the 
sum  demanded  by  the  agents  of  the  Bank,  as 
the  parties  concerned  had  used  a  small  portion 
of  it.  He  fell  to  8  per  cent,  as  the  reward;  and 
the  negotiation  went  on  till  it  was  finally  agreed 
to  restore  $120,000,  for  8  per  cent,  on  that  sum, 
he  mentioning  Friday,  Saturday,  Sunday  or 
Monday  as  the  time  for  making  the  restoration. 
He  saw  the  agents  of  the  Bank  occasionally  till 
Saturday  morning,  when  he  said:  "lam  ready 
for  you;  you  must  come  up  to  the  scratch;" 
1 98*]  and  that  he  had  provided  a  *room  up 
town  where  he  would  close  the  contract.  They 
went  to  the  place  and  he  came  there,  accom- 
panied by  the  clerk  of  his  court  and  others  to 
aid  in  counting  the  money.  He  brought  a  valise, 
or  small  hand  trunk,  saying:  "  There  is  the 
stolen  property."  The  bonds  were  found,  and 
the  counting  proceeded  till  the  amount  was  as- 
certained and  certified.  Some  gold  had  been 
stolen  which  he  said  it  was  idle  to  talk  of  re- 
storing, as  gold  was  never  restored  in  such 
cases.  The  agents  paid  him  the  8  per  cent.', 
which  amounted  to  $9,809.52,  in  Maryland 
bank  funds.  For  this  he  gave  his  receipt,  ex- 
pressing it  to  be  "  as  a  settlement  upon  the  res- 
toration of  $122,619,  of  the  issues  of  the 
Frederick  County  Bank."  The  transaction 
was  closed  on  Saturday,  June  26,  when  the  de 
fendant  and  the  agents  exchanged  receipts  and 
discharges  of  that  date.  The  Bank  never  re- 
covered any  part  of  the  gold. 

The  agents  and  others  were  examined  and 
cross-examined  at  great  length  as  to  the  above 
circumstances  and  various  others  connected 
with  them.  It  appeared  that,  in  the  course  of 
the  negotiation,  the  defendant  advised  caution; 
saying,  "these  thieves  are  scary  birds." 

Peter  See,  the  defendant's  clerk,  was  sworn 
as  a  witness  for  him;  by  whom  the  defendant's 
counsel,  "  in  order  to  show  the  publicity  given 
to  his  proceedings  by  the  defendant  prior  to 
the  receipt  of  the  property  in  question,  pro- 
posed to  prove  that  the  defendant,  previously 
to  Saturday,  June  26,  stated  freely  during  the 
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week  that  he  expected  shortly  to  obtain  pos- 
session of  the  property  which  was  stolen  from 
the  Frederick  County  Bank."  This  was  ob- 
jected to,  on  the  ground  "that,  even  for  the 
purpose  proposed, the  defendant  could  not  give 
his  own  declarations  in  evidence."  The  court 
sustained  the  objection,  and  the  defendant  ex 
cepted. 

The  court  charged  the  jury:  1.  That  the  is- 
sues or  promissory  notes  of  the  Bank  were  the 
personal  property  of  the  Bank,  within  the 
meaning  of  the  statute  on  which  the  indict- 
ment was  founded;  and  that  the  instruments 
called  bonds,  although  not  sealed  or  marked 
with  an  L.  S.,  were  well  described  in  tin-  in 
dictment.  *2.  That  the  articles  were  to  [*  1 9J> 
be  considered  as  stolen  in  this  State,  though 
first  stolen  in  and  brought  from  another;  and 
so  were  capable  of  being  criminally  received 
here.  8.  That,  as  to  the  section  of  the  statute 
under  which  the  prisoner  stood  indicted,  viz.: 
2  R.  S.,  680,  sec.  71 ,  a  very  literal  construction 
should  not  be  adopted;  that  it  was  the  intent 
with  which  the  stolen  property  was  received 
that  constituted  the  essence  of  the  offense;  that 
the  property  must  have  been  received,  not  only 
with  knowledge,  but  with  evil  intent  (mato- 
animo),  and  this  intent  must  have  been  either 
to  wrong  the  commonwealth  or  to  wrong  the 
owner;  that  is  to  say,  either  to  assist  the  felon 
in  escaping  detection,  or  to  prevent  detection 
or  punishment,  or  to  deprive  the  owner  in 
whole  or  in  part  of  his  property;  that,  in  ac- 
cordance with  this  principle,  if  Wiley  received 
the  stolen  goods  at  the  request  of  the  owners, 
and  for  the  purpose  of  returning  the  goods  to 
the  owners,  he  was  not  guilty.  4.  That  if  he 
received  the  property  from  the  person  who 
;  stole  it,  knowing  it  to  have  been  stolen,  with 
intent  to  extort  from  the  Bank  a  large  reward 
for  its  restoration,  and  secretly  retained  it 
whilst  he  employed  himself  in  efforts  to  ex- 
tort such  reward  from  the  agents  of  the  Bank, 
and  then  delivered  it  to  the  Bank  on  receiving 
the  reward,  he  appropriating  the  latter  to  him- 
self or  dividing  it  with  the  felon,  he  was  guilty. 
5.  If,  however,  he  did  not  receive  the  stolen 
property  till  Saturday  morning  June  26,  and 
then  received  it  at  the  request  of  the  agents  of 
the  Bank  for  the  purpose  of  delivering  it  to 
them  in  pursuance  of  the  previous  agreement 
between  the  agents  and  himself,  and  did  so 
actually«deliver  it  without  delay,  he  was  not 
guilty.  But  if,  on  the  day  mentioned,  he  re- 
ceived the  stolen  property,  knowing  it  to  have 
been  stolen,  with  the  view  and  intent,  without 
the  knowledge  and  consent  of  the  owners  or 
their  agents,  to  appropriate  to  himself  the  re- 
ward agreed  upon,  or  to  divide  it  between  him- 
self and  ibe  felon;  and  if  he  did  so  appropiate 
or  divide  the  reward;  this  would  be  a  corrupt 
receiving  of  stolen  property  within  the  statute. 
*The  defendant  excepted  to  the  first  [*2OO 
and  second  instructions  contained  in  the 
charge,  and  "  so  much  of  the  fifth  as  declared 
that,  under  the  other  circumstances  supposed 
in  said  instructions,  the  defendant  would  still 
be  guilty  of  the  offense  charged  in  case  he  had, 
in  receiving  the  alleged  stolen  property,  the 
motive  of  obtaining  from  the  Bank,  either  for 
his  own  benefit  or  that  of  the  alleged  thief,  the 
reward  agreed  upon;  and  because  of  the  refer- 
ence by  the  court  to  a  supposed  ignorance  or 
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want  of  consent  on  the  part  of  the  owners  to 
the  appropriation  of  the  reward,  not  alleged 
nor  attempted  to  be  proved."  .On  the  argu- 
ment in  this  court,  the  exception  to  the  second 
instruction  was  waived. 

Messrs.  N.  B.  Blunt  and  C.  O'Conpr,  for 
the  defendant,  made  the  following  points:  1. 
A  person  who  receives  stolen  property  from 
the  thief,  at  the  request  of  and  for  the  purpose 
of  restoring  it  to  the  owner,  is  not  a  felonious 
receiver  within  the  statute  ;  2.  R.  S.,  680,  sec. 
71,  p.  567,  2d  ed. ;  even  though  he  know  the 
property  to  have  been  stolen,  and  act  for  a  re- 
ward to  be  paid  to  him  by  the  owner  or  thief. 
It  was  made  a  criminal  offense  in  England  by 
an  Act  passed  in  1717  ;  Stat.  4  Geo.  I.,  ch.  11, 
sec.  4;  see,  also,  Stat.  6  Geo.  I.,  ch.  23,  sec.  9  ; 
and  even  advertising  a  reward  for  one's  own 
goods,  with  an  intimation  that  no  questions 
would  be  asked,  was  prohibited  by  Stat.  25 
Geo.  II.,  ch.  36;  4  Bl.  Com..  134.  But  neither 
of  these  statutes  was  ever  adopted  in  this  State. 
The  act  of  receiving  did  not,  at  common  law, 
constitute  the  receiver  an  accessory,  unless 
he  harbored  the  thief;  2  Hawk.  P.  C.,  447; 
and  where  the  receiving  is  for  a  beneficial  pur- 
pose— not  in  furtherance  of  the  felony  nor  in 
hostility  to  the  owner,  but  with  a  view  to  res- 
titution— it  is  not  within  the  statute.  2  East, 
Or.  L.,  765;  State  v.  Scovel,  1  Rep.  Const. 
Court,  S.  C.,  274;  Wright  v.  State,  5  Yerg., 
159  ;  State  v.  Joiner,  4  Hawks,  350.  The  de- 
fendant's motive  for  undertaking  the  business; 
*'.  e. ,  a  reward  to  himself,  cannot  render  crim- 
inal that  which,  in  itself,  was  innocent.  What 
20 1*]  one  may  lawfully  *do  gratuitously,  he 
may  lawfully  undertake  for  a  recompense.  Nor 
was  the  defendant's  reception  of  the  reward  a 
felonious  act,  inasmuch  as  that  was  not  the 
very  thing  stolen.  Rex  v.  Walkley,  4  Carr.  & 
P.,  132.  2.  If  the  defendant's  intent  to  keep 
the  reward  or  divide  it  with  the  thief  be  evi- 
dence of  such  a  corrupt  motive  as  to  render 
the  receiving  of  the  goods  felonious,  in  case 
such  intent  were  concealed  from  the  owner  at 
the  time  of  giving  his  consent  to  the  reception; 
still,  the  court  below  erred  in  submitting  the 
question  of  concealment  to  the  jury,  as  there 
was  no  evidence  in  the  case  to  authorize  it.  It 
is  error  to  instruct  the  jury  to  convict  upon  a 
hypothesis  which  has  no  evidence  to  support 
it.  Whitehill  v.  Wilson,  3  Penr.  &  W.,  405;  Du 
bois  v.  Lord,  5  Watts,  49;  McClurg  v.*  Willard, 
Id.,  275;  Hersheaur  v.  Hocker,  9  Id.,  455; 
Winchell  v. Latham,  6  Cow.,  688,  689  ;  Dunlap 
v.  Patterson,  5  Id. ,  247  ;  Selin  v.  Snider,  \  1 
Serg.  &  R.,  319;  Hollister  v.  Johnson,  4  Wend., 
642  ;  Harris  v.  Wilson,  1  Id.,  513,  514.  3.  The 
court  erred  in  excluding  evidence  that  the  de- 
fendant, before  receiving  the  stolen  property, 
made  public  his  intention  to  do  so.  Evidence 
that  he  acted  secretly  would  have  been  admis- 
sible to  show  a  guilty  knowledge;  and  evi- 
dence of  his  acting  with  publicity  was  there 
fore  proper  to  prove  good  motives.  See,  Dough- 
erty v.  Goggin,  1  J.  J.  Marsh.,  375.  It  is  no 
objection  to  this  evidence  that  it  consisted  of 
the  party's  own  declarations.  Darby  v.  Rice, 
2  Nott  &  McC.,  596  ;  Aveson  v.  Kinnaird,  6 
East,  198  ;  Tompkins  v.  Saltmarsh,  14  Serg.  & 
R.,  280,  281  ;  1  Stark.  Ev.,  47,  3d  Am.  ed.; 
Rose.  Cr.  Ev.,  22,  23;  Barthelemy  v.  The  Peo 
pie,  2  Hill,  257,  n.  b.  There  was  nothing  di- 
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rectly  asserted  in  the  declaration  which  the 
defendant  desired  to  prove  but  merely  the  fact 
of  the  declaration  having  been  made,  as  evinc- 
ing a  certain  state  of  mind  or  motive.  If  the 
fact  was  relevant,  the  medium  of  proof  was 
unexceptionable.  4.  The  court  erred  in  ruling 
that  the  bank-bills  described  in  the  indictment 
were  property,  within  the  meaning  of  the  stat- 
ute.  2  S.  R  ,  702,  sec.  33,  p.  587,  2d  ed.;  Id.. 
678,  sees.  59,  *60;  p.  565,  2d  ed.;  3  Id.,  [*2O2 
820,  2d  ed.;  Payne  v.  People,  6  Johns.,  103  ; 
State  v.  Allen,  R.  M.  Charlt.,  520,  531;  King  v. 
Sadi,  1  Leach,  Cr.  L. ,  468  ;  People  v.  Stone,  9 
Wend.,  190.  5.  There  was  error  also  in  charg- 
ing the  jury  that  the  instruments  called  bonds, 
were  properly  described  in  the  indictment  as 
such.  Having  no  seal  affixed  to  them,  they 
were  not  bonds,  according  to  the  signification 
of  that  term  in  this  State;  Andrews  v.  Herriot, 
4  Cow.,  508,  and  cases  cited  in  note;  nor  in 
England,  where  some  of  the  instruments  called 
bonds  were  payable.  There  was  no  evidence 
in  the  case  that  they  were  bonds  by  the  law  of 
Maryland;  and  if  there  had  been,  the  testimony 
on  that  point  should  have  been  submitted  to 
the  jury,  and  not  decided  as  matter  of  law  by 
the  court.  State  v.  Sansom,  3  Brevard,  5  ; 
Brackettv.  Norton,  4  Conn.,  517. 

Mr.  J.  R.  Whiting,  District- Atty.,  for  the 
people.  1.  A  corrupt  receiving  of  personal 
property,  stolen  from  a  person  other  than  the 
one  receiving  it,  knowing  it  to  have  been  stolen, 
is  a  criminal  offense.  2  R.  S.,  680,  sec.  71;  p. 
567,  2d  ed. ;  Foster.  373;  State  v.  Scovel,  1  Rep. 
Const.  Court,  S.  C. ,  274.  2.  In  this  case  the 
proof  was  ample  both  as  to  the  stealing  of  the 
property,  and  the  receipt  of  it  by  the  prisoner 
with  knowledge  of  its  having  been  stolen.  His 
motive  was  a  question  of  fact  for  the  jury;  and 
this  court  should  not,  therefore,  disturb  the 
verdict,  unless  it  appear  that  some  rule  of  law 
has  been  violated.  3.  The  instruments  stolen, 
properly  came  within  the  meaning  of  the  term 
"  personal  property"  as  used  in  the  statute.  2 
R.  S.,  702,  sec.  33;  p.  587,  2d  ed.  4.  Though 
the  instruments  called  bonds  were  not  such  in 
strictness,  they  were  well  enough  described  in 
the  indictment  for  all  the  purposes  of  pleading. 
It  is  sufficient  to  describe  the  stolen  property 
by  the  name  by  which  it  is  commonly  known 
See,  Chit.  Cr.  L.,  734,  n.  Besides,  the  error  of 
the  court  below,  if  any,  was  one  by  which  the 
prisoner  could  not  possibly  have  been  injured 
or  prejudiced.  5.  The  charge  of  the  court  be- 
low was  highly  favorable  to  the  prisoner,  and 
*under  it  the  jury  must  be  deemed  [*2O3 
have  found  that  the  property  was  stolen;  that 
it  came  to  the  possession  of  the  prisoner  with 
full  knowledge  on  his  part  of  its  having  been 
stolen ;  and  that  it  was  received  by  him  mala  fide. 
6.  The  evidence  failed  to  show  that  the  prisoner 
received  the  property  either  as  the  agent  of  the 
Bank, or  of  the  parties  who  conducted  the  busi- 
ness for  the  Bank.  It  was  left  to  the  jury  to 
say,  whether  the  prisoner  received  the  property 
before  or  after  the  terms  upon  which  it  was  to 
be  surrendered  up  were  fully  agreed  on;  and 
they  were  directed  to  acquit,  if  they  believed 
it  was  after.  The  verdict  finds  that  the  prop- 
erty was  in  his  possession  at  the  very  time  he 
was  negotiating  the  terms  of  surrender:  and 
that  these  terms  were  then  negotiated  for  his 
own  benefit,  to  the  injury  of  the  owners. 
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/?y  tltc  Court,  Cowen,  J.  The  section  un- 
der which  thedefendant  was  indicted  is  as  fol- 
lows: "  Every  person  who  shall  buy  or  re- 
ceive'Jn  any  manner,  upon  any  consideration, 
any  personal  property  of  any  value  whatso- 
ever, that  shall  have"  been  feloniously  taken 
away  or  stolen  from  any  other,  knowing  the 
s-anie  to  have  been  stolen,  shall,  upon  convic- 
tion be  punished,"  etc.  2  R.  S.,  667.  2d  ed., 
sec.  71. 

In  charging  the  jury,  the  court  mentioned 
the  owner  of  the  goods  coming  to  reclaim  his 
stolen  properly,  and  his  bonu .fide  agents,  as  not 
within  the  purview  of  the  statute.  But  I  take 
it  to  be  clear,  on  the  other  hand,  that  if,  pur- 
suant to  an  understanding  between  a  stranger 
and  a  thief,  the  stranger  invite  an  interview 
with  the  owner,  and  obtain  and  actually  re- 
ceive the  goods  for  him,  under  the  mere  color 
of  an  agency,  but  really  to  make  a  profit  out  of 
the  larceny,  he  is  a  receiver  within  the  statute. 

The  broad  ground  was  taken  on  the  argu- 
ment, that  the  offense  would  not  be  within 
the  statute  of  receivers,  even  though  a  reward 
should  be  taken  from  the  thief  himself.  A 
corrupt  receiving  of  goods  for  the  owner  was 
thought  to  be  without  the  English  statutes  of 
receivers,  which  it  may  be  admitted,  are 
2O4*J  *equally  comprehensive  with  our  own 
as  to  subject  matter.  The  first  was  4  Wm.  & 
Mary,  ch.  9,  sec.  4,  A.  D.,  1691,  declaring 
buyers  and  receivers  of  stolen  goods  to  be  ac- 
cessories.after  thefact,and  punishable  as  such. 
9  Pick.  St.  at  L.,  139.  The  defect  in  this  stat 
ute  was,  not  that  it  came  short  of  embracing 
the  receipt  and  delivery  for  a  reward,  but  be- 
cause the  principal  must  be  convicted  before 
the  buyer  or  receiver  could  be  reached.  The 
Statute  5  Anne,  ch.  31,  sees.  5.  6,  A.  D,  1706, 
was,  therefore,  passed.  Section  5,  it  is  true, 
repeated  the  provision  of  4  W.  &  M.,  but  it 
added  penalties  against  harborers  of  thieves  ; 
and  the  6th  section  provided  that  the  buyer  or 
receiver  might  be  convicted  and  punished  as  for 
a  misdemeanor  though  the  principal  could  not 
be  taken,,  etc.,  11  Pick.  St.  at  L.,  285.  No 
..book  denies,  that  one  who  should,  for  his  own 
profit,  have  practiced  the  actual  receiving  of 
goods  from  thieves,  and  delivering  them  to  the 
owners,  upon  a  colorable  bargain  for  favoring 
the  owner,  would  have  been  guilty  within 
these  statutes;  nor  was  the  Statute  4  Qeo.  I., 
ch.  11.  sec.  4,  A.  D.  1717,  passed  to  remedy 
any  such  defect.  That  Act  recites,  that  per- 
sons having  secret  acquaintance  with  felons, 
made  it  a  business  to  help  others  to  their 
stolen  goods  for  a  reward  to  be  divided  be 
tween  the  helper  and  the  felons.  It  then  en- 
acts that,  "  Wherever  any  person  taketh  mon- 
ey or  reward  directly  or  indirectly,  under  pre- 
tense or  upon  account  of  helping  any  person, 
etc.,  to  any  stolen  goods,  etc.,  such  person,  so 
taking,etc.  (unless suc.h  person  doth  apprehend, 
etc.,  such  felon,  and  cause  such  felon  to  be 
brought  to  his  trial,  etc.),  shall  be  guilty  of 
felony,  etc.,  according  to  the  nature  of  the  ! 
felony  committed  in  stealing  such  goods, "etc.  ' 
13  Pick.  St.  at  L.,  474.  This  statute  makes  the 
offense  a  principal  felony,  and  such  was  its 
leading  object.  It  was  passed  to  meet  the 
evasions  of  the  notorious  Jonathan  Wild,  who 
kept  a  shop  for  restoring  stolen  goods,  and 
yet  his  practices  as  a  receiver  could  not  be  ef- 1 
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fectually  broken  up  by  the  former  statutes; 
mainly,  it  is  presumed,  because  his  principals 
wen-  kept  copcealed,  and  hence  could  not  be 
convicted,  so  as  to  lay  the  foundation  of  an 
*indictment  against  him  as  an  acces-  [*iiO.~» 
pory.  The  making  of  his  offense  a  misdemean- 
or by  the  Statute  of  Anne  seems  to  have  )« <  n 
thought  too  mild,  or  its  terrors  were  found  to 
be  entirely  ineffectual.  The  former  difficulties 
in  the  way  of  a  capital  prosecution  being  re- 
moved, by  the  Statute  of  Geo.  I.,  and  Wild 
continuing  his  former  practices,  he  was  finally 
convicted  and  executed.  4  Bl.  Com.,  182  ;  1 
Leach.  Cas.,  17,  n.  a  ;  Wild's  case,  Id  ,  19  n 
a;  2  East,  P.  C.,  770,  ch.  16,  sec.  155.  Be- 
side, the  statute  might  be  violated  though  the 
offender  never  received  the  goods  or  had  any 
acquaintance  with  the  felon;  and  though  the 
goods  were  never  restored,  and  the  offender 
never  had  any  power  to  restore  them.  A  mere 
offer  to  restore  for  a  reward  received  was  held 
to  be  enough.  Rex  v.  Ledbitter,  Ry.  &  Mood. 
Cr.  Cas.,  76,  A.  D.,  1825. 

Another  English  statute,  25  Qeo.  II.,  ch.  36, 
sec.  1,  A.  D.  1752,  recited  that,  advertising  a 
reward,  with  no  questions  asked,  for  the  re- 
turn of  things  lost  or  stolen,  was  one  great 
cause  of  thefts  and  robberies;  and  imposed  a 
a  pecuniary  penalty  upon  that  and  its  kindred 
practices.  The  same  statute,  sec.  2,  recited 
that  the  multitude  of  places  of  entertainment 
for  the  lower  sort  of  people  was  another  great 
cause  of  thefts  and  robberies,  as  they  were 
thereby  tempted  to  spend  their  small  substance 
in  riotous  pleasures,  and  in  consequence  were 
put  on  unlawful  methods  of  supplying  their 
wants  and  renewing  their  pleasures.  That  and 
the  subsequent  sections,  therefore,  imposed 
restrictions  on  the  right  of  keeping  such  places 
on  foot,  by  licensing  them,  and  requiring  that 
they  should  be  used  as  places  of  resort  at  cer- 
tain hours  of  the  day  only.  20  Pick.  St.  at  L., 
375. 

It  is  true,  that  although  the  later  legislation 
of  England  makes  the  receiving  of  stolen  goods 
a  substantive  offensive,  and  dispenses  with  the 
previous  conviction  of  the  thief,  yet  the  Par- 
liament have  thought  proper  to  retain,  in  a 
distinct  enactment,  the  provision  against  tak- 
ing a  reward  for  restoration.  7  &  8  Geo.  IV., 
ch.  29,  sees.  54.  58;  see,  2  Russ.  Cr.,  242,  251, 
Phila.  ed.  of  1836.  The  case  of  Rex  v.  Led- 
bitter,  just  cited  from  *Ry.  &  Mood.,  [*2O6 
will  show  the  reason  for  doing  so,  without 
supposing  that  the  actual  receiver  under  a  re- 
ward from  the  owner  was  not  within  the  gen- 
eral statute  against  receivers. 

Our  own  legislation  was  more  direct,  mak- 
ing the  whole  a  principal  crime  except  the 
naked  offering  to  restore  for  reward.  A  cor- 
rupt receivingand  restoring  is  both  within  the 
letter  and  spirit  of  the  statute,  however  it  may 
be  colored  by  a  bargain.  It  is  Jonathan  Wildt 
case  over  again,  disembarrassed  of  the  neces- 
sity of  first  convicting  the  thieves. 

Some  English  statutes  later  than  the  25  Geo. 
II.,  provide  more  direct  remedies  against  the 
criminal  receipt  of  stolen  goods.  Such  are  the 
Statutes  29  Geo.  II.,  ch.  30,  sec.  1,  and  22 
G<jo.  III.,  ch.  58,  sec.  1,  which  made  the  buy- 
ing or  receiving  with  knowledge  a  misdemean- 
or, and  dispensed  with  the  necessity  of  the 
thief  being  previously  convicted.  See,  21  Pick. 
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St.  at  L. ,  467,  and  34  Id. ,  82.  The  nature  of 
the  crime  was  left  to  the  same  mode  of  ex- 
pression as  in  the  previous  Statutes  of  4  W.  & 
M.,  and  5  Anne. 

With  regard  to  all  the  statutes,  Mr.  East,  2 
Or.  L.,  765,  ch.  16,  sec.  153,  remarks,  that  it 
is  sufficient  if  the  goods  be  in  fact  received 
into  the  possession  of  the  accused,  in  any 
manner,  malo  animo.  An  instance  he  puts  is, 
the  purpose  of  favoring  the  thief;  a  conse 
quence  which  almost  necessarily  follows  by 
disconnecting  him  from  his  felonious  burden, 
the  earmark  by  which  he  is  commonly  identi- 
fied. Nor  will  the  thief  deal  without  an  agree- 
ment to  favor  him,  which  was  evidently  made 
in  the  instance  before  us.  This  the  defendant 
virtually  admitted  by  remarking  in  the  course 
of  his  tampering,  that  these  thieves  were 
"  scary  birds."  East  considers  it  criminal  to 
receive  the  goods  in  any  manner  without  law- 
ful authority  express  or  implied.  Id.  In  Rex 
v.  Davis,  6  Carr.  &  P.,  177,  Gurney,  B.,  said: 
"  If  the  receiver  takes  without  any  profit  or 
advantage,  or  whether  it  be  for  profit  or  not. 
or  merely  to  assist  the  thief,  it  is  the  same." 
And  see,  Roscoe,  Or.  Ev.,  721,  Phila.  ed.  of 
1836. 

In  the  case  at  bar,  the  defendant  had  come 
2O7*]  to  a  knowledge  *of  the  larceny  soon 
after  its  commission;  and  he  appeared  to  have 
that  sort  of  communication,  and  to  exercise 
such  a  control  in  respect  to  the  stolen  goods, 
and  to  negotiate  in  such  a  way  for  their  deliv- 
ery, as  to  raise  a  strong  belief  that  he  had  ar- 
ranged with  the  thief  to  restore  the  goods  as  a 
method  of  profiting  by  the  crime.  He  receiv- 
ing and  delivering  the  goods  under  such  a 
corrupt  arrangement,  the  pretense  of  acting  as 
agent  for  the  owner  could  not  operate  as  a 
protection.  He  would  be  in  truth  acting  for 
himself.  His  pretext  of  agency  for  the  own- 
ers would  be  fraudulent  and  void;  and  to  al- 
low practices  of  this  kind  would  be  to  sanction 
a  mode  of  evading  the  statute. 

It  seems  to  me  that  the  charge  of  the  court 
below  when  properly  understood,  so  far  as  it 
relates  to  the  merits,  can  hardly  be  considered 
as  going  beyond  the  distinction  between  a  real 
and  colorable  agency;  between  the  defendant 
affecting  to  receive  the  goods  for  the  owner, 
but  really  receiving  them  for  his  own  benefit. 
The  only  part  of  the  charge  on  the  merits 
which  is  questioned  by  the  bill  of  exceptions, 
respects  the  concluding  transaction  of  Satur- 
day the  26th  of  June,  when  the  agreement  for 
the  delivery  of  the  goods  was  consummated. 
That  at  this  time  the  defendant  knew  the  goods 
to  have  been  stolen,  there  is  no  doubt;  nor  that 
he  had  known  the  same  thing  during  the  pre- 
vious days  of  the  week.  Now,  if  he  had  all 
this  time  been  treating  for  such  a  reward  only 
as  was  insisted  on  by  the  thief  before  he  would 
give  up  the  goods;  or,  for  a  fair  compensation 
to  himself,  proposed  and  allowed  as  such,  for 
his  trouble;  or  if  he  had  required  both,  I  do 
not  understand  the  court  below  to  have  said 
that  his  receiving  the  goods  and  fulfilling  such 
an  engagement  would  have  been  criminal  with- 
in the  statute.  But  suppose  that,  with  such 
full  knowledge  and  so  much  negotiation  and 
apparently  honest  intentions  to  benefit  the 
owners,  his  secret  intent  on  Saturday  was  to 
convert  the  reward  or  most  of  it  to  his  own 
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use — to  make  a  commodity  out  of  the  felony 
at  the  expense  of  the  owners — and  that  he  re- 
ceived and  restored  the  goods  with  that  intent, 
and  carried  it  out  either  by  taking  the  whole 
reward  or  dividing  with  the  thief;  *it  [*2O8 
seems  to  me  we  have  in  such  a  case  the  very 
mischief  which  the  statute  was  mainly  intended 
to  remedy.  That  mischief  was  such  a  receipt 
of  stolen  goods,  with  knowledge,  as,  contrary 
to  the  owner's  intent,  should  deprive  him  of 
them,  or  any  part  of  them.  This  is  the  doc- 
trine which  I  understand  the  court  below  to 
have  held.  They  said,  if  he  Mfeceived  the  prop- 
erty on  Saturday  with  the  intent  (such  intent 
being  unknown  and  unassented  to  by  the  own- 
ers or  their  agents)  to  appropriate  the  reward 
to  himself  or  divide  it  with  the  thief,  and  did 
either,  he  was  then  guilty.  I  do  not  recite  the 
charge  literally,  but  such  is  the  substance  of 
that  part  to  which  the  stress  of  the  argument 
for  the  defendant  was  directed. 

I  would,  by  no  means,  be  considered  as  ad- 
mitting that  any  arrangement  to  obtain  and 
restore  stolen  goods  for  a  reward  stipulated 
with  the  owner,  and  actually  receiving  them 
from  the  thief  for  that  purpose,  would  st.ind 
clear  of  the  statute.  It  obviously  would  not. 
if  the  reward  were  to  be  received  from  the 
thief;  and,  if  from  the  owner,  it  would  be  a 
crime  within  the  statute  under  which  Jonathan 
Wild  was  hung.  In  the  most  favorable  view, 
it  would,  in  general,  be  an  act  of  high  le.iral 
criminality;  for  it  is  commonly  accompanied 
with  a  composition  of  felony.  This,  at  least, 
is  a  crime  from  the  imputation  of  which  even 
the  owner  himself  and  his  most  innocent 
agents,  if  the  word  "innocent"  be  inadmissible, 
can  hardly  be  considered  clear  in  such  a  trans- 
action. I  know  the  punishment  of  the  great- 
est thieves  is,  under  our  law,  so  insignificant 
that  the  crime  of  compounding  has  come  to  be 
thought  venial  by  both  parties.  Larceny  is 
looked  upon  by  them  as  little  more  than  a  tres- 
pass, and  is  often  adjusted  as  a  mere  private 
matter  about  which  the  public  care  very  little. 
Such  a  state  of  things  has  a  tendency  to  drive 
the  owner  into  very  exceptionable  methods^ 
for  reclaiming  his  property.  Under  the  weak- 
ness of  the  law,  he  looks  upon  them  as  a  sort 
of  measure  for  self  defense,  or  as  necessary 
remedies  by  his  own  act.  But  no  such  excuse 
applies  to  the  case  of  the  agent.  If  he  will 
open  a  communication  with  the  thief,  and  ob- 
tain the  goods  in  order  *to  profit  by  the  [*2OO 
transaction,  even  under  direction  from  the 
owner,  I  am  far  from  being  disposed  to  tell 
him  that  he  is  not  within  the  statute  of  criminal 
receivers. 

But  the  case,  as  put  to  the  jury,  was  short 
of  this.  The  hypothesis  submitted  was.  a  traf- 
fic with  the  thief  in  such  a  way  as  to  defraud 
the  owner.  The  gist  of  this  kind  of  offense  is 
the  intent  to  defraud.  A  man  may  even  be 
guilty  of  stealing  his  own  goods;  as,  if  he  se- 
cretly and  fraudulently  take  them  from  his 
bailee,  or  take  them  from  another  so  as  to 
bring  a  charge  upon  him.  And  he  might, 
doubtless,  be  guilty  within  the  statute  of  re- 
ceivers, should  he  fraudulently  receive  such 
goods  from  another  who  had  stolen  them. 
Barb.,  Or.  Treat.,  176;  Fost.,  123.  On  the  ar- 
gument, we  were  referred  to  Wright  v.  State, 
5  Yerg.,  154,  where  it  was  held  that,  if  a  man 
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be  requested  by  the  owner  to  obtain  the  goods 
of  the  thief  and  restore  them  and,  after  ob- 
taining the  goods,  he  conceal  them  for  his 
(the  receiver's)  own  benefit,  he  is  within  the 
Mat  ute.  Truly  so.  But  the  court  added,  and 
on  this  the  prisoner's  counsel  relies,  that  if 
there  was  an  honest  intent  to  obtain  and  restore 
the  goods,  the  case  was  not  within  the  statute. 
It  is  supposed  that  the  case  cited  is  extreme, 
and  fixes  the  boundary  to  the  offense;  that, 
therefore,  the  identical  goods,  or  some  part  of 
them,  must  be  detained.  The  statute,  how- 
ever, does  not  e»en  mention  the  detention  of 
the  goods,  but  only  the  receiving.  The  cor- 
rupt intent  may  be  as  obvious,  and  the  injury 
to  the  owner  as  effectual,  by  fraudulently 
higgling  for  and  obtaining  a  compensation,  as 
1) V  actually  detaining  the  goods.  In  Rex  v. 
Walkley,  4  Carr.  &  P.,  182,  relied  on  by  the 
defendant's  counsel,  the  prisoner  never  had 
possession  of  the  notes.  He  merely  received 
a  part  of  the  proceeds  for  which  the  thief  had 
exchanged  them. 

The  charge  has  been  found  fault  with  for 
even  supposing  that  the  agents  could  possibly 
be  defrauded  by  the  defendant  concealing  the 
share  he  intended  to  take  himself.  It  is  said 
the  agents  must  have  known  that  he  would 
lake  a  share,  and  that  the  thief  was  to  have  the 
21O*]  reward,  and  pay  the  defendant  *for 
bis  services.  There  is,  indeed,  evidence  from 
which  this  might  have  been  inferred;  but  not 
enough  to  conclude  the  court  below  from 
submitting  the  question.  The  substance  of 
the  hypothesis  in  the  charge  was,  that  the  de 
fendaut  on  Saturday  dealt  unfairly  with  the 
agents,  by  holding  out  the  idea  that  the  hard 
terms  were  imposed  wholly  or  mainly  by  the 
thief;  whereas,  the  defendant  then  secretly  in- 
tended himself  to  take  the  whole  or  a  great 
share  of  the  profit  arising  from  the  negotiation. 
The  amount  stipulated  between  the  defendant 
and  the  thief  is  nowhere  mentioned.  How  far 
this  police  officer  was,  in  fact,  a  trader  in  the 
felony  on  his  own  account  did  not,  therefore, 
appear.  He  occupied  an  official  station,  which 
^enabled  him  to  extend  a  powerful  arm  of  pro 
tection  to  the  robber;  and  it  was  not  improper 
to  submit,  that  he  availed  himself  of  this  ad- 
vantage to  tax  the  thief  and  plunder  the  own- 
ers far  beyond  what  he  was  willing  should 
meet  the  ear  of  the  agents. 

I  have,-  however,  already  protested  against 
the  conclusion  that,  if  the  amount  to  be  re- 
tained was  clearly  understood  between  the  de- 
fendant and  the  agents,  and  the  judge  had 
told  the  jury  to  convict  notwithstanding,  I 
should  have  been  dissatisfied  with  the  charge. 
This  defendant  was  the  factotum.  The  thief 
considering  him  an  adept,  appeals  to  him  as  a 
confidential  go  between;  and  he  proposes  to 
obtain  and  restore  the  goods ;  say,  if  you  please, 
for  a  specific  share  of  the  stolen  fund.  This 
is  acceded  to,  and  he  receives  the  goods.  lean 
feel  no  doubt  that  such  a  man  is  within  the 
statute,  both  as  to  letter  and  spirit.  Heinstructs 
his  counsel  to  call  this  honesty.  It  is.  indeed, 
the  honesty  of  a  thief  broker;  and  had  he,  in 
this  sense,  dealt  honestly  and  fairly  both  with 
the  agents  and  the  thief,  I  think  he  was  with- 
in the  statute.  It  follows,  then,  that  in  speak- 
ing of  Saturday's  transaction,  the  court  put  it 
with  too  great  qualification.  They  might  well 
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have  told  the  jury  that  though  the  agents  of 
the  Bank  were  in  no  way  imposed  upon  by  the 
defendant,  yet  he  was  guilty.  It  follows  that, 
so  far  from  charging  too  strongly  against  the 
defendant,  they  erred  in  bis  favor. 

The  next  question  made  by  the  prisoner's 
counsel  respects  *the  offer  to  show  by  [*2 1 1 
the  testimony  of  the  defendant's  official  clerk, 
the  free  statements  of  the  former,  during  the 
pending  negotiation, that  he  expected  to  obtain 
possession  of  the  goods.  This  was  offered  to 
warrant  the  jury  in  concluding  that  he  proceed- 
ed without  disguise.  But  were  we  to  admit  the 
relevancy  of  the  fact  sought  to  be  inferred, the 
declarations  were  not  proposed  to  be  accom- 
panied with  any  act  of  the  defendant,  either 
in  bis  communication  with  the  parties  or  in 
obtaining  the  goods.  The  proof  was,  therefore, 
I  apprehend,  open  to  the  objection  raised  in 
the  court  below,  as  being  evidence  of  naked 
declarations  in  the  defendant's  own  favor. 
Such  declarations  are  a  sort  of  evidence  which 
the  defendant  can  always  manufacture  at  his 
pleasure,  giving  them  such  an  air  and  affixing 
such  qualifications  as  may  best  suit  his  secret 
purpose.  But  I  do  not  see  how  publicity  of  the 
mere  fact  that  be  expected  to  obtain  the  goods, 
was  relevant.  Had  the  evidence  been  of  such 
a  character  as  to  show  that  he  was  acting  with 
a  view  to  the  detection,  arrest  and  conviction 
of  the  felon,  and  a  consequent  restoration  of 
the  goods  in  that  way,  the  case  would  have 
been  different.  That  a  man  speaks  publicly  of 
the  hope  to  be  in  the  reception  of  stolen  goods, 
can  make  nothing  in  favor  or  against  the  de- 
gree of  integrity  which  be  means  to  bring  into 
the  transaction.  It  is  not  incompatible  with  an 
intent  to  use  his  good  luck  as  a  means  of  extor- 
tion against  the  person  robbed.  At  least,  it 
was  not  incompatible  with  the  fact  that  he 
meant  to  receive  the  goods  for  a  reward  in  some 
way. 

The  next  question  respects  the  charge  of  the 
court  that  the  issues  of  the  Bank  were  the 
property  of  the  Bank.  The  objection  is  not 
here,  as  it  was  in  respect  to  the  bonds,  that 
the  issues  were  misdescribed  by  the  indictment. 
The  charge  refers  to  written  contracts  filled  up 
and  remaining  at  the  Bank,  which,  on  being 
lawfully  put  in  circulation,  would  have  sub- 
jected the  Bank  to  a  pecuniary  liability.  That 
such  papers  were  the  property  of  the  Bank,  is 
entirely  clear;  and  this  answers  the  exception. 
It  is  now  said  they  were  of  no  value;  but  that 
was  not  the  exception.  It  is  obvious.however, 
they  *were  of  some  value;  and  that,  I  [*2 1 2 
apprehend,  is  enough.  Regina  v.  Morris,  9 
Carr.  &  P.,  347,  and  cases  cited.  In  this  case 
a  most  serious  injury  was  intended,  and  virtu- 
ally committed.  Had  the  issues  been  put  in 
circulation,  though  tortiously,  the  Bank  might 
have  been  ruined.  The  case  of  Payne  v.  People, 
6  Johns., 103, went  on  the  ground  that  the  letter 
stolen  was  of  no  intrinsic  value  whatever.even 
as  a  piece  of  paper.  There  is  no  color  here  for 
saying  that  of  the  bank  issues.  There  are  sev- 
eral cases  in  point.  King  v.  Clarke,  2  Leach, 
1036  ;  Rex  v.  Vyse,  Ry.  &  M.  Cr.  Cas.,  218. 

The  question  whether  the  instruments  ac- 
knowledging debts  by  the  State  of  Maryland, 
called  by  the  indictment  bonds  of  the  State  of 
Maryland,  are  properly  so  described,  may  be 
more  difficult  of  solution.  Legally  speaking, 
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in  order  to  constitute  a  bond,  sealing  is  essen- 
tial. Jac.  L.  Die.,  tit.  Bond,  III.  It  is  a  deed. 
2  Bl.  Cora.,  340.  The  word  "bond,"  therefore, 
necessarily  imports  a  sealed  obligation  ;  and 
the  meaning  is  the  same  :n  common  parlance. 
The  instruments  in  question  have  neither  seal 
nor  pretense  of  seal;  no  impression,  no  scrawl, 
no  L.  S.  They  are,  on  their  face,  simple  con 
tracts  ;  and  can  with  no  more  propriety  be 
called  bonds,  than  if  they  had  been  common 
promissory  notes.  There  was  no  evidence  be- 
fore the  jury  that  they  were  commonly  called 
bonds  ;  and  if  otherwise,  the  indictment  does 
not  speak  of  them  as  instruments  of  a  differ- 
ent quality  commonly  called  bonds.  It  is  sim- 
ply for  receiving  bonds  for  so  much,  and  of 
such  value.  It  seems  to  me  the  court  below 
erred  in  telling  the  jury  that  these  instruments 
were  well  described.  The  quality  and  descrip- 
tion of  the  property  should  have  been  stated 
with  certainty  and  accuracy.  1  Chit.  Or.  L., 
237,  Am.  ed.  of  1836;  3  Id.',  947.  All  the  cases 
agree,  that  if  the  proof  vary  from  the  specific 
thing  stated.it  will  not  support  the  indictment. 
The  word  "bonds"  cannot  be  rejected  as  sur- 
plusage, and  still  leave  enough  in  the  indict- 
ment to  make  out  choses  in  action  of  the  de- 
scription of  those  proved. 
2 1 3*]  *But  it  is  not  material  to  pursue  the 
point  ;  for  the  error  could  not  possibly  work 
any  prejudice  to  the  defendant.  His  guilt  was 
the  same,  whether  the  whole  or  only  part  of  the 
property  was  correctly  described.  It  is  a  doc- 
trine entirely  settled  in  criminal  proceedings, 
that  though  a  conviction  be  wrong  as  to  part, 
yet  if  it  be  right  on  the  residue,  the  judgment 
shall  stand.  Thus,  where  the  verdict  is  gen- 
eral for  the  people  on  several  counts,  though 
all  are  vicious  except  one,  yet  judgment  passes; 
1  Chit.  Cr.  L.,  249,  Am.  ed.  of  1836  ;  and  an 
•entire  judgment  may  be  given,  quantum  valere 
potest.  Id.,  638.  The  rule  is  different  from 
that  in  civil  cases,  because  in  the  latter,  dam- 
ages are  given  by  the  jury,  and  being  entire, 
the  court  cannot  apportion  them.  There,  there 
is  danger  of  doing  in  justice,  and  almost  certain 
danger;  for  damages  appear  to  have  been  found 
on  the  bad  counts  as  well  as  good.  Whereas, 
in  criminal  cases,  the  punishment  is  not  meas- 
ured by  the  jury.  They  merely  say  guilty  or 
not  guilty,  and  whether  the  guilt  consist  in  do- 
ing a  greater  or  less  injury,  the  punishment, 
the  legal  consequence  as  graduated  by  the  law, 
is  in  general  precisely  the  same  ;  or,  if  left  as 
matter  of  discretion  with  the  court,  they  can 
reject  the  void,  and  apportion  the  punishment 
according  to  the  valid  charge.  Id.  So  in  re- 
spect to  the  proof.  It  is  never  material  for  in- 
stance, in  larceny  or  receiving,  that  the  indict- 
ment should  be  supported  as  to  all  the  pieces 
of  property  in  question.  Proof  of  the  offense 
in  respect  to  only  one  of  them,  is  equally  an 
establishment  of  the  charge  in  the  indictment 
with  the  proof  of  all.  1  Chit.  Cr.  L.,  946, Am. 
ed.  of  1836.  The  offense  of  receiving  stolen 
goods  is  complete,  whatever  be  the  number  or 
amount  in  value.  It  is  not  like  an  action  for 
a  private  injury, where  the  judge's  improperly 
receiving  proof  of  converting  certain  goods 
might  increase  the  verdict ;  but  the  verdict 
must  of  necessity  be  the  same.  It  cannot  be 
said  here  that,  peradventure.had  the  miscalled 
bonds  been  excluded,  the  jury  would  have  ac- 
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quitted  ;  for  it  was  not  disputed  on  the  trial ; 
nay,  it  was  conceded  throughout,  that  the 
question  was  in  every  other  possible  respect 
*the  same  concerning  the  property  cor-[*214 
rectly  described,  as  it  was  in  respect  to  this.  I 
need  not  go  over  the  numerous  cases  which 
hold  that,  even  on  a  bill  of  exceptions.an  error 
in  the  court  below  which  on  its  face  and  by  le- 
gal necessity  could  do  no  injury,  is  not  cause 
for  a  new  trial.  The  application  of  that  prin- 
ciple to  various  cases  as  they  arose,  has  been 
repeatedly  made.  The  last  instance  in  this 
court  was  in  Hayden  v.  Palmer,  2  Hill,  205, 
and  most  of  the  examples  may  be  seen  at  large 
in  Co  wen  &  H.  Notes  to  1  Phil.  Ev.,  pp.  787, 
788.  Had  the  case  before  us  been  one  of  im- 
properly admitting  evidence  which  bore  in  the 
least  on  the  general  question  of  guilt  or  inno- 
cence, no  doubt  a  new  trial  should  be  granted; 
but  it  was  one  of  mere  variance  as  to  a  portion 
of  the  articles, the  prisoner  being  equally  affect- 
ed by  every  circumstance  in  respect  to  the  ar- 
ticles properly  described. 

I  admit  the  question  is  new;  but  so,  too.  are 
bills  of  exceptions  in  criminal  cases.  Before 
the  Revised  Statutes,  they  were  unknown.  Be- 
ing now  allowed,  they  must  be  regarded  in 
their  effect  according  to  the  established  princi- 
ples belonging  to  the  system  into  which  they 
have  been  introduced.  They  were  allowed  to 
guard  against  injury,  I  am  willing  to  admit, 
all  possible  injury  to  the  accused,  including 
the  merest  formal  mistakes  in  his  case,  though 
all  the  substance  of  guilt  may  stare  us  in  the 
face.  But  I  deny  that  a  mere  formal  slip, 
which  cannot  vary  the  case  in  any  possible 
view — an  error  which  can  do  no  harm  to  the 
accused,  and  has  always  been  disregarded  in 
analogous  cases,  and  in  other  forms,  as  entire- 
ly immaterial— is  to  derive  a  more  fatal  influ- 
ence against  the  prosecution  from  being  placed 
in  a  bill  of  exceptions. 

The  case  coming  nearest  to  the  present  is 
Rex  v.  Hayes.  2  Str.,  843.  The  indictment 
charged  three  distinct  crimes  and  the  jury  found 
specially  certain  facts,  saying,  if  upon  them  the 
court  should  be  of  opinion  the  prisoner  was 
guilty,  then  they  found  for  the  Crown  as  to  all 
three.  The  court  were  of  opinion  that  the  facts 
found  made  him  guilty  as  to  two  only  of  the 
three  crimes,  and  gave  judgment  accordingly. 
So  here,  *the  finding  of  the  jury  can  [*215 
avail  as  a  conviction  of  receiving  the  notes 
only.  Practically;  we  can  sever  the  property 
here  as  easily  as  the  crime  could  be  severed  in 
Bex  v.  Hayes,  and  yet  the  offense  charged  be 
complete.  Throw  this  bill  of  exceptions  into 
the  form  of  a  special  verdict,  and  the  jury 
would  say:  "We  find  he  received  the  notes  and 
the  bonds,  "  describing  each.  On  the  verdict 
coming  up  for  judgment,  the  court  would  see 
that  the  notes  only  were  in  the  case,  and  yet 
they  would  be  bound  to  pass  sentence.  Error 
would  not  then  lie  on  the  facts  in  this  bill,  if 
it  were  a  special  verdict,  though  this  be  in  its 
nature  the  subject  of  error  equally  with  a  bill. 

On  the  whole,  I  am  of  opinion  that  a  new 
trial  should  be  denied;  that  the  record  be  re- 
mitted, and  the  Oyer  and  Terminer  be  advised 
to  pass  sentence. 

Ordered  accordingly. 

Error—  When  verdict  will  not  be  set  aside  for.  Cited 
in-1  Denio,  536,  574 ;  1  N.  Y.,  521 ;  49  Am.  Dec.,  351; 
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2N.  Y.,  203;  51  Am.  Dec.,  293;  36  N.  Y.,  80;  37  N.  T., 
407 ;  53  N.  Y..  1W) ;  13  Am.  Rep.,  603 ;  3  Barb.,  551 ;  8 
Barl...  534  ;  13  Barb.,  44;  23  How.  Pr.,  356;  3  Abb.  Pr., 
158;  14  Abb.  Pr.,  ar>l :  6  Park.,  1UO.  3»WJ.  3<W.  387:  6 
DIRT,  146;  3  Bos..  516;  38  Mich..  1211;  43  Am.  Dec.,  718. 

Intlii-tiiirnt  coHtaininu  l»>th  good  anil  defective 
count*-  General  verdict  upon.  Citedln— 59N.  Y..  122; 
1  Keyes,  344 ;  1  Abb.  App.  Dec.,  470 ;  33  How.  Pr.,  70; 
1  Park.,  309. 

Larceny-" Property"  defined.  Cited  in-91  N.  Y., 
17, 19;  31  Hun,  418;  3  Allen,  389;  37  Ohio  St.,  66. 
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Conversion,  by  Beceiptor,  of  Property  Held  for 
Officer,  under  I<evy — Officer  May  Maintain 
Trorer — Excessive  Levy,  no  Defense — Estoppel 
— Di#*enting  Opinion. 

An  officer  seizing  goods  in  virtue  of  an  execution, 
acquires  such  a  special  property  in  them  as  entitles 
him  to  maintain  trover  for  a  subsequent  wrongful 
conversion. 

If  after  seizing  the  goods  they  be  delivered  to  a 
third  person  on  his  giving  a  receipt  promising  to 
redeliver  them,  and  the  receiptor  afterwards  refuse 
to  comply  with  his  promise  ;  the  officer  may  bring 
either  replevin  or  trover  for  the  goods,  or  assumpifit 
upon  the  receipt,  at  his  election. 

A  receiptor, when  sued  by  the  officer  for  the  goods, 
cannot  defend  on  the  ground  that  the  levy  was  ex- 
cessive. 

If  a  levy  be  wantonly  excessive,  the  execution 
debtor  may  have  his  remedy  by  an  action  on  the 
case ;  but  the  officer's  right  of  property  is  in  no  way 
affected  by  the  circumstance.  Per  Cowen,  J. 

Where  goods  seized  by  a  constable  upon  an  exe- 
cution were  delivered  to  a  third  person  on  his  giv- 
ing a  receipt  promising  to  redeliver  them  by  a  given 
day.and  when  the  day  arrived  the  receiptor  refused 
to  comply  with  his  promise.claiming  that  the  goods, 
at  the  time  of  the  levy  and  receipt,  were  his  own ; 
held,  in  trover  by  the  officer,  that  the  receiptor  was 
estopped  from  setting  up  title  in  himself. 
216*]  *Bronson,  J.,  dissented,  holding  that,  as  the 
receipt  contained  a  mere  promise  to  redeliver  at  a 
future  day,  it  did  not  necessarily  amount  to  an  ad- 
mission of  title  out  of  the  receiptor,  nor  preclude 
the  supposition  of  the  latter  having  apprised  the 
constable  of  his  claim  at  the  time  of  executing  the 
receipt;  and  there  being  no  evidence  upon  the  ques- 
tion allunde,  the  receiptor  ought  not  to  be  estopped. 

Semble.had  the  receiptor  shown  that  he  was  drawn 
in  to  sign  the  receipt  by  fraud,  or  through  some 
gross  mistake  of  fact,  he  would  not  have  been 
estopped.  Per  Cowen,  J. 

Where  a  party,  either  by  his  declaration  or  con- 
duct, has  induced  a  third  person  to  act  in  a  particu- 
lar manner,  he  will  not  afterwards  be  permitted  to 
deny  the  truth  of  the  admission,  if  the  consequence 
would  be  to  work  an  injury  to  such  third  person  or 
one  claiming  under  him.  Per  Bronson,  J. 

Great  caution,  however,  should  be  observed  in  the 
application  of  this  rule.  Per  Bronson.  J. 

Before  a  party  is  held  to  be  thus  concluded,  it 
must  appear:  1.  That  he  has  made  an  admission 
which  is  clearly  inconsistent  with  the  evidence 
which  he  proposes  to  give;  2.  That  the  other  party 
has  acted  upon  the  admission  ;  and  3.  That  the  lat- 
ter will  be  injured  by  allowing  the  truth  of  the  ad- 
mission to  be  disproved.  Per  Bronson,  J. 

Various  cases  relating  to  the  doctrine  of  estoppels 
innate,  cited  and  commented  on.  Per  Bronson,  J. 

Technical  estoppels :  i.  e.,  by  deed  or  matter  of 
record,  sometimes  conclude  the  party  without  any 
reference  to  the  moral  qualities  of  his  conduct : 
otherwise,  however,  as  to  estoppels  in  pate.  Per 
Bronson,  J. 

Estoppels  in  note  are  not  available  as  in  favor  of 
strangers.  Per  Bronson,  J. 

The  facts  on  which  an  estoppel  rests  are  not  to  be 
presumed  ;  but  must  be  proved  by  the  party  setting 
up  the  estoppel.  Per  Bronson,  J. 

Citations— 8  Wend.,  483 :  Cow.  &  H.  Notes  to  Phil. 
Ev.,  200:  9  Wend.,  147 :  2  Camp.,  344 ;  3  Pick..  38 ;  4 
Wend.,  639  ;  9  Cow..  274;  6  Ad.  &  Ell.,  469:  10  Id.,  90; 
6  Wend.,  436:  Co.  Litt.,a52  b;  9  Barn.  &  C.,  577;  6 
Pick.,  455;  21  Wend..  605;  23  Wend.,  606;  12  Wend., 
503. 

ERROR  to  the  St.  Lawrence  C.  P.,  where 
Odell  brought  an  action  of  trover  against 
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James  Dezell.  It  appeared  on  the  trial  in  the 
court  below  that  a  judgment  wan  rendered  by 
a  justice  of  the  peace  in  favor  of  John  Lytle 
against  David  Mitchell  and  Alexander  !)<•/.••]  1. 
for  $52.08  damages  and  cosls.oti  \\  liich  ;i< 
cution  was  issued  and  delivered  to  the  plaintiff 
below,  a  constable.  The  plaintiff  gave  iL 
cution  in  evidence,  together  with  an  iii'lniM-- 
ment  thereon  in  his  own  handwriting.shnwing 
that,  October  1,  1889,  he  made  a  levy  on  one 
bay  horse,  one  sorrel  mare,  one  double  wagon, 
one  bureau  and  one  cow — the  property  in  ques- 
tion. The  plaintiff  also  introduced  iu  evidence 
a  receipt  signed  by  the  defendant  in  these 
words: 

*"JOHN  LYTLE       ]  [*2 1 7 

vs. 

ALEXANDER  DEZELL   f 
and  DAVID  MITCHELL.  J 

Received  of  H.  Odell,  constable,  one  bay 
horse,  one  sorrel  mare,  one  double  wagon,  one 
bureau  and  one  cow,  which  I  agree  to  deliver 
to  H.  Odell  on  the  29th  day  of  October  on  the 
premises  of  Alexander  Dezell,  at  ten  o'clock  in 
the  forenoon,  in  the  Town  of  Lisbon. 

JAMES  DEZELL.  " 

It  further  appeared  in  evidence  that,  at  the 
time  and  place  mentioned  in  the  receipt,  the 
plaintiff  called  on  the  defendant  and  demanded 
the  property;  but  the  defendant  refused  to  de- 
liver it  up,  claiming  it  as  his  own.  The  wagon 
was  then  in  sight  and  might  have  been  taken 
by  the  plaintiff,  but  the  defendant  threatened 
to  prosecute  him  if  he  meddled  with  the  prop- 
erty. The  defendant  offered  to  prove  that  he 
owned  the  property  in  question,  having  pur- 
chased it  of  a  third  person, with  his  own  funds, 
and  insisted  that  he  was  not  precluded  by  the 
receipt  from  giving  these  facts  in  evidence. 
The  court  below  rejected  the  evidence,  and  the 
defendant  excepted.  The  defendant  also  of- 
fered to  prove  that  he  owned  and  resided  on 
the  farm  on  which  the  property  in  question 
was  when  the  levy  was  made.  The  court  be- 
low refused  to  admit  this  evidence, and  the  de- 
fendant excepted.  The  defendant  further  of- 
fered to  prove  that  the  wagon, one  of  the  articles 
of  property  levied  on,  would  have  sold  for 
enough  at  auction  to  satisfy  the  execution. 
This  evidence  was  rejected  by  the  court,  and 
the  defendant  again  excepted.  The  jury  ren- 
dered a  verdict  for  the  plaintiff,  and,  after 
judgment,  the  defendant  sued  out  a  writ  of  er- 
ror. 

Mr.  J.  D.  McLaren,  for  plaintiff  in  error. 

Mr.  A.  B.  James,  for  defendant  in  error. 

*Cowen,  J.  An  officer  seizing  goods  [*2  1 8 
in  virtue  of  an  execution  acquires  a  special 
property.  That  entitles  him  to  maintain  trover 
for  a  subsequent  wrongful  conversion.  He  does 
not,  by  leaving  the  property  with  another  and 
taking  a  receipt,  part  with  his  interest ;  but 
only  his  possession.  The  receiptor  holds  as  his 
delegate  or  bailee,  on  the  terms  specified  in  the 
receipt.  Upon  the  officer  becoming  entitled  to 
a  redelivery  according  to  those  terms, the  force 
of  the  receipt  is  completely  gone;  and  his  en- 
tire property  acquired  by  the  levy  reverts.  If 
the  receiptor  detain  it,  the  officer  may  bring 
replevin  or  trover  for  the  wrong  according  to 
its  nature.  Refusal  to  deliver  is  evidence  of  a 
conversion.  True,  an  action  would  also  lie  di- 
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rectly  upon  the  contract  contained  in  the  re- 
ceipt; but  whether  the  officer  will  resort  to  this 
or  sue  for  the  wrong,  rests  in  his  election;  as  it 
always  does  in  the  election  of  a  bailor  under 
like  circumstances. 

There  is  no  color  for  the  objection  that  the 
wagon  alone  would  have  brought  sufficient  to 
satisfy  the  execution.  A  receiptor  cannot,  un- 
der any  circumstances,  defend  himself  on  the 
ground  of  an  excessive  levy.  That  is  a  ques- 
tion between  the  officer  and  the  execution 
debtor.  The  latter,  if  there  be  a  wanton  ex- 
cess, may  doubtless  have  his  remedy  by  an  ac- 
tion on  the  case;  but  the  officer's  right  of  prop- 
erty is  in  no  way  affected  by  the  circumstance. 
The  objection  came  with  the  less  color  in  this 
case,  inasmuch  as  the  defendant  below,  on  the 
officer  demanding  the  property,  set  up  a  title 
to  the  whole,  wagon  and  all,  refusing  to  deliv- 
er any  portion  of  it. 

The  levy  was  October  1,  1839,  under  an  ex- 
ecution against  A.  Dezell,  whereupon  the  de- 
fendant below  gave  the  constable  a  receipt 
containing  a  promise  to  deliver  the  property 
on  the  29th.  On  the  constable  that  day  demand- 
ing it,  the  defendant  refused  to  deliver,  on  the 
ground  that  the  property  was  his  own.  The 
court  below  held  that  he  was  estopped  by  his 
receipt;  and  I  think  they  were  correct. 

It  may  be  conceded  that,  had  the  defend- 
ant's claim  been  interposed  at  the  time  of  the 
219*]  levy,  and  he  had  signed  the  receipt  *in 
terms,  without  prejudice  to  his  right,  the  ques- 
tion would  have  been  open.  The  creditor 
would  thus  have  been  put  upon  his  guard,  and 
enabled  to  seek  for  other  property,  on  finding 
that  his  debtor  had  no  title  to  that  in  question. 
Indeed,  here  was  a  course  of  action  on  the  part 
of  the  receiptor  directly  calculated  to  influence 
the  conduct  of  the  creditor  in  a  way  prejudi- 
cial to  his  interests,  unless  we  hold  the  receiptor. 
The  officer  being  induced  to  part  with  with  the 
possession  or  to  forbear  taking  actual  posses- 
sion, by  the  receiptor  recognizing  his  right  and 
agreeing  to  take  or  hold  for  him,  was  itself  an 
injury,  if  we  now  let  the  defendant  go  free. 
We  then  have  a  clear  case  of  an  admission  by 
the  defendant  intended  to  influence  the  con- 
duct of  the  man  with  whom  he  was  dealing, 
and  actually  leading  him  into  a  line  of  conduct 
which  must  be  prejudicial  to  his  interests,  un- 
less the  defendant  be  cut  off  from  the  power 
of  retraction.  This  I  understand  to  be  the  very 
definition  of  an  estoppel  in  pais.  For  the  pre- 
vention of  fraud,  the  law  holds  the  admission 
to  be  conclusive.  The  principle  is  the  same  as 
that  which  prevails  between  landlord  and  ten- 
ant. The  latter  must  surrender  the  possession, 
simply  because  he  has  received  it. 

The  general  doctrine  is  not  denied.  The 
argument  is,  that  it  should  not  be  applied  in 
favor  of  an  officer  coming  under  pretense  of 
legal  authority,  and  demanding  the  property. 
It  is  thought  the  receiptor  should  be  taken  to 
have  been  coerced  into  the  giving  of  a  receipt 
as  the  only  expedient  for  retaining  the  posses- 
sion. I  think  otherwise.  If  a  man  have  title, 
an  officer  is  no  more  in  respect  to  him  than  a 
mere  stranger.  He  may  either  use  the  neces- 
sary force  to  retain  possession,  or  take  the  more 
usual  and  prudent  course  of  an  action  at  law 
for  the  wrongful  seizure.  In  short,  his  reme- 
dies are,  in  this  respect,  the  same  as  those  of 
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any  other  proprietor  whose  rights  are  improp- 
erly interfered  with.  The  intendment  against 
him  is,  therefore,  the  same  as  it  would  be 
against  a  man  in  possession  of  land  taking  a 
demise  from  an  adverse  claimant.  It  is  not 
enough  for  him  afterwards  to  show  that  he  had 
title.  If  he  can  show  in  addition  that  he  was 
drawn  into  the  admission  of  *an  ad-[*22O 
verse  title  by  fraud,  or  perhaps  by  some  gross 
mistake  of  fact,  he  may  be  able  to  defend  him- 
self. But  by  taking  and  holding,  he  draws  the 
onus  of  showing  the  fraud  or  mistake  upon 
himself.  The  defendant  below  offered  no  proof 
of  the  kind;  but,  on  the  contrary,  it  is  entirely 
apparent  that  the  title  which  he  proposed  to 
set  up  at  the  trial,  was  known  to  him  at  the 
time  of  the  levy  and  receipt.  The  officer  was, 
when  he  came  to  sell,  for  the  first  time  ap 
prised  that  the  defendant  had  title.  This  was 
in  general  terms.  At  the  trial,  he  proposes  to 
show  that  he  had  purchased  it  of  a  third  per- 
son with  his  own  funds.  In  short,  his  conduct 
may  be  summed  up  in  this  way:  he  had  fraud- 
ulently deprived  the  creditor  of  possession 
through  the  officer,  baffled  him  in  his  search 
for  other  property  and  in  the  use  of  all  means 
for  collecting  his  debt,  drawn  him  by  equivo- 
cal conduct  into  the  expense  of  an  action;  and 
at  the  trial,  claims  the  whole  as  constituting  a 
legal  defense.  I  think  it  was  not  so,  for  the 
simple  reason  that  the  law  uniformly  throws 
the  consequence  of  such  a  course  upon  the  par- 
ty who  leads  in  it,  by  applying  the  salutary 
doctrine  of  estoppel  in  pais. 

I  am  of  opinion  that  the  exceptions  to  the 
decision  of  the  court  below  were  not  well  taken, 
and  that,  consequently,  the  judgment  should 
be  affirmed. 

Nelson,  Ch.  J.,  concurred. 

Bronson,  J.,  dissenting.  The  only  ques- 
tion of  any  importance  in  the  cause,  is  that 
which  arises  upon  the  defendant's  offer  to 
prove  that  he  was  the  owner  of  the  property. 
The  court  below  rejected  the  evidence,  and 
gave  to  the  receipt  the  force  of  a  technical  es- 
toppel. Upon  this  offer  and  rejection  of  evi- 
dence it  must  be  taken  for  granted  that  the  de- 
fendant was  in  truth  the  owner  of  the  property; 
and  the  question  then  is,  whether  he  has  done 
any  act  by  which  he  has  lost  or  forfeited  his 
right  to  the  goods.  And  here  it  is  important 
to  notice  that  the  question  of  estoppel  stands 
wholly  on  the  receipt;  for  it  does  not  appear 
whether  the  defendant  did  or  did  not  claim 
that  he  was  *the  owner  of  the  property  [*221 
at  the  time  the  levy  was  made.  The  plaintiff 
made  out  his  case  by  producing  the  judgment 
and  execution,  with  his  own  return  of  a  levy 
indorsed  on  the  execution,  and  by  proving  the 
defendant's  handwriting  to  the  receipt.  "The 
business  may  have  been  transacted  when  no 
witness  was  present;  but  whether  so  or  not,  we 
have  nothing  but  the  facts  which  have  already 
been  mentioned.  I  repeat,  therefore,  that  the 
question  stands  on  the  receipt  alone;  and  that 
cannot  conclude  the  defendant,  because  it  does 
not  necessarily  amount  to  an  admission  that  he 
did  not  own  the  property,  or  that  it  belonged 
to  the  defendants  in  the  execution.  The  receipt 
is  entirely  consistent  with  the  supposition  that 
the  defendant  told  the  officer,  at  the  time,  that 
he  was  the  owner  of  the  property,  and  that  he 
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only  consented  to  receipt  it  for  the  purpose  of 
avoiding  the  inconvenience,  either  to  himself 
or  his  friend,  of  having  it  immediately  re- 
moved. Nearly  a  month  was  to  elapse  before 
the  constable  proposed  to  sell,  and  the  use  of 
the  goods  in  the  meantime  might  be  a  matter 
of  considerable  importance  to  the  defendant. 
Although  he  was  owner,  he  may  not  have 
thouirht  it  prudent  to  resist  the  officer;  and 
agreeing  to  deliver  the  goods  at  a  future  day 
was  not  inconsistent  with  his  claim  of  title. 

Technical  estoppels,  which  conclude  the 
party  from  showing  the  truth,  are,  for  the 
most  part,  by  deed  or  by  matter  of  record.  But 
there  are  other  less  solemn  acts  and  admissions 
which  may  have  the  force  of  concluding  the 
party,  and  are  said  to  operate  as  estoppels  in 
pais.  When  a  party,  either  by  his  declaration 
or  conduct,  has  induced  a  third  person  to  act 
in  a  particular  manner,  he  will  not  afterwards 
be  permitted  to  deny  the  truth  of  the  admission, 
if  the  consequence  would  be  to  work  an  injury 
to  such  third  person,  or  to  some  one  .claiming 
under  him.  But  as  this  doctrine  may  have  the 
effect  of  shutting  out  the  truth,  and  as  the  evi- 
dence upon  which  the  estoppel  arises  is  not  al- 
ways of  the  most  satisfactory  character,  too 
much  care  cannot  be  taken  in  the  administra- 
tion of  the  rule  to  see  that  it  is  not  allowed  to 
222*]  work  injustice.  Before  the  party  *is 
concluded,  it  must  appear:  1.  That  he  has 
made  an  admission  which  is  clearly  inconsist- 
ent with  the  evidence  he  proposes  to  give,  or 
the  title  or  claim  which  he  proposes  to  set  up; 
2.  That  the  other  party  has  acted  upon  the  ad- 
mission; and  3.  That  he  will  be  injured  by 
allowing  the  truth  of  the  admission  to  be  dis- 
proved. The  doctrine  was  well  stated  by  my 
brother  Nelson,  in  the  Canal  Co.  v.  Hathaway, 
8  Wend.,  483.  His  words  are:  "  As  a  general 
rule,  a  party  will  be  concluded  from  denying 
his  own  acts  or  admissions,  which  were  ex- 
pressly designed  to  influence  the  conduct  of 
another,  and  did  so  influence  it,  and  when  such 
denial  will  operate  to  the  injury  of  the  latter." 
He  added,  that  the  acts  and  admissions  of  the 
party  operate  against  him  in  the  nature  of  an 
estoppel,  "  where,  in  good  conscience  and 
honest  dealing  he  ought  not  to  be  permitted  to 
gainsay  them."  See,  also,  Cowen  &  H.  Notes 
to  Phil.  Ev.,  200.  It  will  be  found  on  looking 
into  the  books,  that  the  learned  judge  did  not 
lay  down  the  rule  with  too  much  caution,  or 
with  too  many  limitations.  I  shall  only  refer 
to  a  few  of  the  cases;  but  they  will,  for  the 
most  part,  be  such  as  tend  most  strongly  to  sup- 
port the  decision  of  the  court  below. 

In  The  Prenb.  Cong,  in  Salem  v.  Williams,  9 
Wend.,  147,  the  tenant  declared  that  the  prop- 
erty on  the  demised  premises  did  not  belong  to 
him,  and  that  it  was,  moreover,  such  as  was 
exempt  by  law  from  distress.  The  landlord 
thereupon  brought  ejectment  for  the  purpose 
of  re-entering  for  the  non  payment  of  rent. 
The  defendant  attempted  to  defeat  the  action 
by  showing  that  there  was  sufficient  property 
on  the  premises  liable  to  distress  to  countervail 
the  rent  •  but  he  was  held  to  be  estopped  by 
his  admission.  Sutherland,  J.,  said:  "The 
plaintiffs  had  a  right  to  rely  upon  it,  and  the 
defendant  ought  not  to  be  permitted  to  defeat 
the  plaintiffs'  action  by  showing  that  what  he 
then  said  was  false,  and  thereby  reap  an  ad- 
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vantage  from  his  own  wrong  and  falsehood." 
It  will  be  observed  that  the  evidence  which  the 
defendant  proposed  to  give  was  in  direct  con- 
tradiction to  his  prior  admission;  that  the 
plaintiffs  *had  been  influenced  by,  and  [*22# 
had  acted  upon,  the  admission  ;  and  that  they 
would  be  injured  by  allowing  the  defendant 
to  gainsay  it.  The  same  features  will  be  found 
in  the  case  of  Stonard  v.  Dunkin,  2  Camp.,  344. 
One  Knight  gave  the  plaintiff  an  order  on  the 
defendants,  who  were  warehousemen,  for  a 
quantity  of  malt  which  they  had  in  store.  The 
defendants  gave  a  written  acknowledgment 
that  they  held  the  malt  on  the  plaintiff's  ac- 
count, and  the  plaintiff  advanced  £7,500  to 
Knight,  for  which  the  malt  was  to  be  a  secu- 
rity. In  trover  for  the  malt  the  defendants 
were  held  to  be  concluded  by  their  acknowl- 
edgment from  denying  the  plaintiff's  title  to 
the  property.  Chapman  v.  Searle,  8  Pick.,  38, 
was  much  like  the  last  case  in  its  circum- 
stances, and  the  court  asserted  the  same  prin- 
ciple. In  Hottister  v.  Johnson,  4  Wend.,  639, 
it  was  held  to  be  the  duty  of  a  constable,  on 
an  execution  from  a  justice's  court,  to  search 
for  property  before  he  takes  the  body  of  the 
defendant.  But  Sutherland,  J.,  said  that  was 
not  always  necessary.  "  Where  the  defendant 
in  the  execution  declares  that  he  has  no  prop- 
erty, he  has  no  right  to  complain  if  the  con- 
stable credits  his  assertion  and  acts  accord- 
ingly." Although  this  remark  was  not  neces- 
sary to  the  decision  of  the  cause,  I  fully  concur 
in  the  principle.  In  Stephens  v.  Baird,  9  Cow., 
274,  the  constable  came  with  an  execution 
against  Benedict,  and  Stephens  pointed  out  to 
the  officer  a  quantity  of  lumber,  one  fifth  part 
of  which  he  said  belonged  to  Benedict.  The 
constable  made  a  levy,  and  Stephens  receipted 
the  property.  It  was  afterwards  sold  under 
the  execution,  and  Baird  became  the  purchaser 
— Stephens  standing  by  at  the  sale  and  giving 
no  notice  of  his  claim  to  the  whole  of  the 
property.  In  an  action  between  Stephens  and 
the  purchaser,  it  was  held  that  the  former  was 
concluded  from  denying  that  Benedict  owned 
one  fifth  part  of  the  lumber.  Here,  again,  it 
will  be  seen  that  Stephens  proposed  to  prove 
a  fact  which  was  in  direct  contradiction  to  his 
former  admission;  that  the  constable  had  acted 
upon  the  admission  ;  and  that  a  bona  fide  pur- 
chaser was  to  suffer  if  Stephens  was  now  per- 
mitted to  set  up  a  claim  to  the  whole  of  the 
property.  *In  Pickard  v.  Sears,  6  Ad.  [*224 
&  Ell.,  469,  the  doctrine  was  thus  laid  down 
by  Ld.  Denman :  "The  rule  of  law  is  clear 
that  where  one  by  his  words  or  conduct  will- 
fully causes  another  to  believe  the  existence  of 
a  certain  state  of  things,  and  induces  him  to 
act  on  that  belief,  so  as  to  alter  his  own  pre- 
vious position,  the  former  is  concluded  from 
averring  against  the  latter  a  different  state  of 
things  as  existing  at  the  same  time."  The  ef- 
fect of  allowing  the  party  to  contradict  his  ad- 
mission in  that  case  would  have  been  to  defeat 
the  title  of  a  bona  fide  purchaser.  In  Gregg  v. 
Wells,  10  Ad.  &  Ell.,  90,  it  was  held  that  if  the 
owner  of  goods  stand  by  and  voluntarily  allow 
another  to  treat  them  as  his  own,  by  which 
means  a  third  person  is  induced  to  purchase 
them  bona  fide,  the  former  cannot  recover 
them  from  the  purchaser.  Ld.  Denman  thought 
the  principle  of  Pickard  v.  Sears  might  be 
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stated  even  more  broadly  than  it  was  there 
laid  down.  He  said:  "A  party  who  negli- 
gently or  culpably  stands  by  and  allows  an- 
other to  contract  on  the  faith  and  understand- 
ing of  a  fact  which  he  can  contradict  cannot 
afterwards  dispute  that  fact  in  an  action  against 
the  person  whom  he  has  himself  assisted  in  de- 
ceiving." In  Demyer  v.  Souzer,  6  Wend.,  486, 
the  defendant  took  possession  and  had  the  serv- 
ices of  a  slave,  under  a  claim  and  belief  that 
he  was  the  owner  by  virtue  of  the  will  of  his 
wife's  mother ;  and  the  plaintiff  stood  by, 
knowing  all  the  facts,  without  asserting  any 
title  to  the  slave.  When  the  plaintiff  after- 
wards brought  assumpsit  to  recover  for  the  serv- 
ices of  the  slave,  and  set  up  a  paramount  title, 
it  was  held  that  there  was  no  ground  for  im- 
plyiug  a  promise  by  the  defendant  to  pay  the 
plaintiff  for  the  services.  It  was  not  a  ques- 
tion of  estoppel. 

The  conduct  or  admission  which  concludes 
a  party  must  be  plainly  inconsistent  and  irrec- 
oncilable with  the  right  which  he  afterwards 
sets  up.  "Every  estoppel,"  says  Ld.  Coke, 
"  because  it  concludeth  a  man  to  allege  the 
truth,  must  be  certain  to  every  intent,  and  not 
to  be  taken  by  argument  or  inference."  Co. 
Litt. ,  352  b.  If  the  act  can  be  referred  to  an 
honest  and  proper  motive,  the  party  will  not 
2i25*]  be  concluded,  although  upon  *one  con 
struction  his  conduct  maybe  inconsistent  with 
the  right  which  he  afterwards  sets  up.  Heane 
v.  Rogers,  9  Barn.  &  C.,  577. 

So,  too,  the  admission,  however  unequivo 
cal  it  may  be,  will  not  operate  as  an  estoppel 
unless  the  other  party  has  acted  upon  it ;  and 
then  it  will  only  be  conclusive  in  favor  of  the 
party  who  has  so  acted,  and  persons  claiming 
under  him,  and  not  in  favor  of  a  stranger. 
Heane  v.  Rogerx,  9  Barn.  &  C.,  577;  Wallis  v. 
Truesdetl,  6  Pick.,  455.  In  the  last  case  the 
plaintiff's  property  was  taken  by  attachment, 
he  declaring  that  it  did  not  belong  to  him ; 
and  he  forbade  the  sale,  saying  the  property 
belonged  to  a  third  person.  But  as  the  other 
party  did  not  act  upon  the  admission,  but  took 
and  sold  the  property,  it  was  held  that  the 
plaintiff  was  not  estopped  from  asserting  his 
title.  Wilde,  </.,  said  :  "If  these  declarations 
had  been  acted  on  by  the  other  party,  and 
thereby  the  plaintiff  had  acquired  some  ad- 
vantages, or  the  defendants  had  sustained 
damages,  it  would  have  been,otherwise.  But 
the  case  shows  that  the  admissions  of  the  plaint- 
iff, although  made  to  influence  the  conduct  of 
the  defendants,  did  not,  in  fact,  influence  them, 
and  that  they  did  not  act  on  those  admissions. " 

Estoppels  by  deed  or  by  matter  of  record 
sometimes  conclude  the  party  without  any  ref- 
erence to  the  moral  qualities  of  his  conduct. 
But  estoppels  of  the  kind  we  are  considering 
are  never  allowed  to  operate  in  that  manner. 
The  party  is  only  concluded  against  showing 
the  truth,  or  asserting  his  legal  right,  when 
that  would  have  the  effect  of  doing  a  wrong 
through  his  means  to  some  third  person.  In 
the  language  of  Nelson,  /.,  in  Canal  Co.  v. 
Hathaway,  he  is  estopped  "  where,  in  good  con- 
science and  honest  dealing,  he  ought  not  to  be 
permitted  to  gainsay "  his  admission.  It  is  a 
question  of  ethics. 

If  we  apply  these  principles  to  the  facts  be- 
fore us,  it  will,  I  think,  be  found  that  there  is 
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no  estoppel  in  tne  case.  It  does  not  appear 
that  the  defendant  has  done  any  act  or  made 
any  admission  which  stands  in  plain  contra- 
diction to  the  right  which  *he  proposed  [*22O 
to  set  up  on  the  trial.  It  was  not  shown  that 
the  defendant  had  ever  said  the  property  be- 
longed to  the  defendants  in  the  execution,  or 
that  he  even  stood  silently  by  and  saw  the 
goods  taken  as  their  property  without  assert- 
ing his  claim.  The  plaintiff  asks  us  to  infer 
these  facts  from  the  receipt.  But  that  cannot 
be  done,  for  the  reason  that  the  receipt  is  not 
at  all  inconsistent  with  the  supposition  that 
the  defendant  claimed  the  property  at  the  time 
of  the  levy;  and  it  is  never  proper  to  presume 
anything  against  the  title  of  a  party,  from  the 
proof  of  a  fact  which  is  entirely  consistent  with 
his  title.  And  besides,  facts  are  not  to  be  pre- 
sumed for  the  purpose  of  building  upon  them 
an  estoppel  which  is  to  shut  out  the  truth. 
We  have  already  seen  upon  authority,  what  is 
quite  obvious  upon  principle,  that  an  estoppel 
must  be  certain,  and  is  not  to  be  made  out  by 
argument  and  inference.  It  is  no  answer  to 
say  the  defendant  might  have  proved  that  he 
claimed  the  property  at  the  time  of  the  levy. 
It  lies  on  the  party  who  sets  up  an  estoppel  to 
make  out  the  facts  on  which  the  estoppel  rests. 

We  have  not  been  referred  to  any  case 
which  holds  that  the  receipt  can  have  the  con- 
clusive effect  that  is  here  claimed  for  it,  nor 
have  I  met  with  any  such  authority.  In  Acker 
v.  Burrall,  21  Wend.,  605,  it  was  said  that  the 
defendant  was  estopped  by  his  covenant  to 
deny  the  plaintiff's  property  ;  but  that  point 
was  not  necessary  to  the  decision  of  the  cause, 
as  the  pleas  were  held  bad  upon  other  grounds; 
and  when  the  case  afterwards  came  before  the 
Court  of  Errors,  23  Wend.,  606,  the  judgment 
was  affirmed  without  taking  any  notice  of  the 
supposed  estoppel.  I  may  add,  that  the  ques- 
tion there  arose  upon  a  deed,  which  may  make 
a  technical  estoppel,  while  here  we  have  noth- 
ing but  an  ordinary  receipt.  In  Stephens  v. 
Baird,  9  Cow.,  274,  the  receipt  was  not  treated 
as  a  matter  of  any  moment  whatever,  in  refer- 
ence to  the  question  of  estoppel.  The  party 
was  held  concluded  from  asserting  his  title,  be- 
cause he  had  pointed  out  the  lumber  to  the  of- 
ficer as  the  property  of  the  execution  debtor, 
and  stood  by  at  the  sale  without  giving  any 
notice  of  his  claim  to  the  purchaser.  In  Har- 
vey v.  *Lane,  12  Wend.,  563,  it  was  [*227 
taken  for  granted  that  the  receiptor  might  set 
up  a  title  in  himself,  but  that  branch  of  the  de- 
fense failed  on  account  of  a  defect  in  the  de- 
fendant's proceedings. 

If  this  judgment  is  affirmed,  we  shall  have 
a  new  application  of  the  doctrine  of  estoppels 
in  pais,  and  one  which  will  be  likely  to  prove 
a  snare  to  honest  and  unsuspecting  parties. 

Judgment  afflrmed.(a) 

(a)  In  Bursley  v.  Hamilton,  15  Pick.,  40,  assumpsit 
was  brought  on  an  accountable  receipt  taken  by  an 
officer,  in  these  words:  "Jan.  11,  1832.  Then  re- 
ceived of  John  Bursley  (the  officer)  the  following1 
goods,  etc.,  which  were  this  day  attached  by  said 
Bursley  as  the  property  of  Isaiah  Nye  (the  attach- 
ment debtor),  etc. ;  which  goods  and  chatties  I 
promise  to  deliver  said  Bursley  on  demand,"  etc. 
The  receiptor  at  the  time  of  the  attachment  owned 
the  goods  and  so  told  the  officer.  Yet  held,  that  he 
was  estopped  from  setting1  up  his  title  by  way  of  bar 
to  the  action ;  though  under  the  circumstances,  he 
might  do  so  in  mitigation  of  damages.  In  a  previ- 
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ous  case  in  the  same  court,  where  a  similar  receipt 
had  iK-en  given,  and  the  Officer  duly  apprised  at  the 
time  of  the  rcceiptor's  claim  of  title,  held  that  alter 
the  goods  had  been  redelivered  pursuant  to  tin-  re- 
ceiptor's  undertaking,  he  might  immediately  turn 
round  ami  recoxer  them  from  the  officer:  and  that 
in  such  uction  the  receipt  and  rcdclivery,  though 
strong  evidence  against  the  ncciptor's  title,  could 
not  be  used  by  way  of  estoppel.  Johns  v.  Church. 
12  Pick..  557.  The  court  proceeded  upon  the  ground 
that  the  contract  contained  in  the  receipt  hud  been 
pcrfiirmed.  and  the  estoppel  ought  not  to  extend 
beyond  the  terms  and  duration  of  the  contract.  Id., 
561 ;  and  see.  Hursley  v.  Hamilton,  supra.  Further 
as  to  the  general  doctrine  on  this  subject,  see  Mor- 
rison v.  Blodgett,  8  N.  H..  238. 

E*topi>el  in  pals— General  doctrine  explained  and 
ain't >,:<!.  Criticised-2  E.  D.  8..  14;  10 Leg.  Obs.,  28. 

Heviewed-4  Barb.,  498;  8  Bos..  15:  50  Am.  Dec., 
694  :  8  Gill.,  251;  54  Am.  Dec.,  196;  19  Ala.,  436;  19  Am. 
Rep.,  19 ;  50  Miss..  438. 

Explained— 5  McLean,  204. 

Distinguished— 17  Hun.  485. 

Cited  in— 4  Hill,  648:  6  Hill,  17,  536 ;  5  Denio,  157  ; 
H.  &  D.,  89,  434  ;  4  Sandf.  Ch..  467;  1  N.  Y.,  247,  253:  1 
Am.  Rep.,  553 :  4  N.  Y.,  309 ;  5  N.  Y.,  401 ;  10  N.  Y., 
75,  459  : 11  N.  Y.,  74  ;  13  N.  Y.,  316,  638  ;  18  N.  Y.,  395; 
34  N.  Y.,  60,  109;  42  N.  Y..  449;  43  N.  Y.,  289:  45  N.  Y., 
743 :  6  Am.  Rep.,  165 :  47  N.  Y.,  500 ;  49  N.  Y.,  601 ;  51 
N.  Y.,  286;  55  N.  Y.,  335;  14  Am.  Rep.,  264;  69  N.  Y., 
116 ;  75  N.  Y.,  561 ;  85  N.  Y..  344 ;  2  Keyes,  601;  2  Abb. 
App.  Dec.,  214 ;  4  Abb.  App.  Dec.,  130;  18  Hun,  166;  6 
Barb.,  605 :  7  Barb.,  409 ;  8  Barb.,  108 :  10  Barb.,  430, 
436;  11  Barb.,  173;  12  Barb.,  136;  20  Barb..  490;  22  Barb., 
660 :  24  Barb.,  57 ;  27  Barb..  600 ;  28  Barb.,  49 ;  32 
Barb..  289  ;  38  Barb.,  573 ;  42  Barb.,  23 ;  43  Barb.,  550  ; 
47  Barb.,  218 :  48  Barb..  90 :  52  Barb.,  152 ;  56  Barb., 
660:  66  Barb.,  314;  8  How.  Pr.,  107;  10  How.  Pr.,  281; 
19  How.  Pr.,  445 ;  25  How.  Pr..  207  ;  44  How.  Pr.,  479; 
15  Abb.  Pr.,  380 ;  15  Abb.  N.  S..  a54 :  2  Sandf.,  109 :  4 
Sandf.,  364  :  5  Duer.  279 :  1  Rob.,  70,  72.  298  ;  3  Rob., 
224;  34  Super.,  528;  45  Super..  143: 1  Hilt.,  208:  2  Daly., 
327,  427 ;  5  Daly.  312 ;  7  Daly,  32 ;  8  W.  Dig.,  305,  435  ; 
10  Wall..  646;  4Blutchf.,  12:  26  Cal.,  40;  31  Cal.,  153; 
38111.,  236;  85111.,  98;  25  Ind.,  469;  28  Ind.,  203;  74 
Ind.,  261 :  8  Minn.,  138,  139 ;  16  Minn.,  386:  37  Mo.,  213; 
39  Mo.,  345;  40  Mo.,  463;  31  N.  J.  L.,  55;  12  Am.  Rep., 
116.122,  124:  51  N.H.,296. 

Technical  estoppel  denned  and  dixtinguifihed  from 
estoppel  in  pais.  Cited  in— 1  N.  Y.,  247 :  1  Am.  Rep., 
553;  26  N.  Y.,  47;  41  N.  Y.,  264;  5  McLean,  204:  51  Am., 
Dec.,  502 ;  10  Pa.  St.,  531. 

Eftoppelin  pais— Not  available  to  stranger.  Cited 
in-7  Barb.,  649:  24  Barb.,  57 ;  4  Duer,  593. 

Levy—Special  property  acquired  and  action  by  offi- 
cer. Cited  in— 14  N.  Y.,  281;  26  N.  Y.,  126;  44  N.  Y., 
138  :  26  How.  Pr.,  487. 

Recelptor  of  goods  seized  by  officer — Estoppel  of, 
from  denying  title  in  officer.  Explained— 38  Cal.,  314. 

Reviewed-8  Bos.,  15 ;  50  Am.  Dec.,  694 ;  8  Gill., 
851. 

Cited  in— 25  N.  Y.  303 ;  38  N.  Y.,  257 ;  42  N.  Y.,  449  ; 
51  N.  Y..  286  ;  19  Hun.  526  :  58  How.  Pr.,  463  ;  39  Wis., 
343  ;  58  Ind.,  558;  32  Mich.,  178;  22  Minn.,  428;  44  Am. 
Dec.,  554;  17  Conn..  353. 
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Conflict  of  Equitable  Claim* — Priority — Different 
Assignments  of  Fame  Chose  in  Action — Notice — 
General  Assignment  under  Bankrupt  and  In- 
solvent Acts,  Does  Not  Pass  Choses  Previously 
Assigned — Parties. 

In  a  conflict  of  equitable  claims,  the  rule  at  law 
as  well  as  in  equity  is,  qui  prior  est  tempore  potior 
est  jure. 

As  between  different  assignees  of  a  chose  in  action, 
by  express  assignment  from  the  same  person,  the 
one  prior  in  point  of  time  will  be  protected,  though 
he  have  given  no  notice  to  either  the  subsequent 
assignee  or  the  debtor. 

In  order,  however,  to  secure  the  rights  of  the  first 
assignee  as  between  him  and  the  debtor,  the  latter 
must  be  notified;  for  if  he  pay  the  subsequent  as- 
signee before  notice,  such  payment  will  be  opera- 
tive as  to  the  first. 

Otherwise,  if  the  debtor  pay  the  subsequent  as- 
signee after  notice  from  the  first ;  in  which  case  the 
latter  may,  at  his  election,  either  sue  the  debtor 
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upon  the  original  claim,  or  charge  the  subsequent 
assignee  UH  for  money  had  ami  received. 

M.,  who  held  a  bond  and  mortgage  against  S.  \  l{. 
on  which  two  installments  remained  un|>ai> 
Signed  and  delivered  the  bond  to  D.  as  collateral  se- 
curity for  the  payment  ofadelii  due  him,  and  after- 
wards cxccli led  an  absolute  iiKsigiiiiient  of  the  -;mie 
bond,  together  with  the  mortgiige,  to  A.,  for  n  valu- 
able consideration.  Notice  of  the  last  assignment 

was  i lediately  given  to  S.  &  R.,  who  thereupon 

promised  A.  to  pay  him  as  the  installments  became 
due.  One  payment  havingsubsequentlv  been  made 
to  A.,  D.  notified  S.  &  R.  or  the  previous  assignment 
to  him,  giving  as  a  reason  for  delaying  notice  tli.it  he 
did  not  expect  to  be  obliged  to  resort  to  the  bond  for 
his  security.  Another  installment  wan  afterwards 
paid  to  A.,  whereupon  he  acknowledged  satisfaction 
of  the  mortgage.  Held  in  an  action  on  the  bond  by 
D.,  in  the  name  of  M.,  that  the  last  payment  was 
made  by  the  obligors  in  their  own  wrong ;  and  that 
D.  might  recover  the  amount. 

The  case  of  Murray  v.  Lylburn,  2  Johns.  Ch.,  441, 
443,  commented  on,  and  some  of  its  dicta  disap- 
proved. 

As  between  the  assignor  and  assignee  of  a  chose 
in  action,  the  contract  is  complete  without  any  no- 
tice to  the  debtor. 

The  assignment  of  a  chose  in  action  will  pre\  cm 
its  passing  to  assignees  in  virtue  of  a  subsequent 
general  assignment  by  the  same  assignor  under  the 
Bankrupt  or  Insolvent  Acts;  and  this,  without  no- 
tice to  the  debtor  or  subsequent  assignees. 

An  assignee  of  a  chose  in  action  may  sue  in  his 
own  name,  on  an  express  promise  by  the  debtor  to 
pay  him.  Per  Cowen,  J. 

But  if  the  assignment  be  inoperative  by  reason  of 
a  prior  assignment  to  another,  the  debtor's  promise 
is  void  for  want  of  consideration. 

Citations— 2  Johns.  Ch.,  441,  443,  479  :  1  Dow,  P.  (  ., 
50;  1  Ves..  Jr.,  249;  11  Mass.,  488,  491-2;  Story,  Contl. 
L.,  328-330:  5  Mason,  174,  176;  4  Mass.,  450,  508;  3  Muii.. 
510;  7  Mon.,  477 :  2  Murph.,  30. 

DEBT  on  bond,  tried  at  the  Cayuga  Circuit, 
in  October.  1841,  before  Moseley,  C.  J>t<i</t. 
The  case  was  this:  *Septeraber5.  1836,  [*iiiil> 
the  bond  in  question,  and  a  mortgage  of  the 
same  date,  were  executed  by  the  defendant';  to 
the  plaintiff.  The  bond  was  conditioned  for 
the  payment  of  $1,500,  in  five  equal  annual  in- 
stallments with  interest.  The  first  three  in- 
stallments were  paid  to  the  plaintiff,  who  No- 
vember 13,  1839,  assigned  and  delivered  the 
bond  to  Ira  Doty,  as  collateral  security  for  the 
payment  of  a  note  of  $318.85,  held  by  him 
against  the  plaintiff.  March  9,  1840,  the  plaint- 
iff executed  to  Sedgwick  Austin  an  absolute 
assignment  of  the  mortgage  "and  the  bond 
therein  referred  to,"  in  payment  of  certain 
notes  held  by  Austin  against  the  plaintiff, 
which  were  thereupon  delivered  up  to  ihe  lat- 
ter. In  this  assignment  the  plaintiff  covenant- 
ed that  there  remained  unpaid  the  sum  of  $600, 
and  interest  from  September  5,  1839.  Austin 
gave  immediate  notice  of  the  assignment  to  the 
defendants,  who  promised  to  pay  him.  Ac 
cordingly,  in  September.  1840,  the  defendants 
paid  Austin  the  fourth  installment,  $342,  and 
September  6,  1841.  they  paid  the  balance  ; 
whereupon  he  acknowledged  satisfaction  of  Ihe 
mortgage.  Intermediate  these  two  payments, 
viz. :  in  October.  1840,  Doty  gave  notice  to  the 
defendants  that  the  bond  had  been  assigned  to 
him  before  the  assignment  to  Austin;  and  for- 
bade any  further  payments  to  the  latter;  claim- 
ing a  right  to  the  money  thereafter  to  become 
due.  The  defendants  inquired  why  he  had  not 
given  notice  before,  and  Doty  gave  as  a  reason, 
that  he  did  not  suppose  he  would  be  obliged  to 
resort  to  the  bond  in  order  to  obtain  payment 
of  the  debt  due  from  the  plaintiff.  This  action 
was  brought  for  the  benefit  of  Doty,  who  in- 
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sisted  that  he  was  entitled  to  recover  the  last 
installment  with  interest.  The  circuit  judge 
charged  the  jury,  that  the  payment  to  Austin 
of  the  last  installment  was  rightfully  made  by 
the  defendants,  notwithstanding  the  notice 
from  Doty.  The  jury  rendered  a  verdict  for 
the  defendants,  and  the  plaintiff  now  moved 
for  a  new  trial  on  a  case. 

Mr.  A.  Gould,  for  plaintiff. 
23O*]      *Mr.  F.  G.  Jewett,  for  defendants. 

By  the  Court,  Cowen,  J.  The  question  is, 
whether  the  defendants  were  right  in  prefer- 
ring Austin  and  making  the  last  payment  to 
him  instead  of  Doty.  Doty  had  the  first  as- 
signment from  the  obligee,  and  as  between  him 
and  Austin,  was  entitled  to  the  money.  In  a 
conflict  of  equitable  claims,  the  rule  is  the  same 
at  lawasin  equity,  qm  prior  eat  tempore  potior  est 
Jure.  There  was  no  need  of  notice  to  Austin  for 
the  purpose  of  securing  the  preference  as  against 
him  ;  and  Austin  might  have  been  compelled 
at  the  election  of  Doty  to  pay  over  to  him  the 
last  installment  received  from  the  defendants. 
But  before  that  installment  was  paid,  he  chose 
to  fix  the  defendants  by  giving  notice  of  his 
right  to  them,  and  forbidding  the  payment  of 
any  more  to  Austin.  The  payments  were  cor- 
rectly made  to  the  latter,  till  notice.  The  pay- 
ment afterwards  was  in  the  defendants'  own 
wrong.  The  notice,  when  it  came,  afforded 
them  a  complete  protection,  and  had  the  fur- 
ther effect  to  render  what  was  before  an  in 
choate  right  in  Doty,  perfect  from  the  begin- 
ning. As  Austin  had  never  any  right  to  receive, 
the  defendants  had  now  no  right  to  pay.  No 
one  would  doubt  that  the  first  assignment  de- 
vested  the  right  of  the  obligee,  though  the  legal 
interest  remained  in  him.  Could  he  transfer 
to  Austin  a  greater  right  than  his  own  ?  His 
legal  interest  was  not  assignable  ;  and  he  had 
parted  with  all  his  equitable  right.  Does  it 
not  follow  that  nothing  remained  for  Austin? 
The  decision  at  the  circuit,  I  admit,  derives 
some  degree  of  countenance  from  the  remarks 
made  by  Chancellor  Kent  in  Murray  v.  Lyl- 
burn,  2  Johns.  Ch.,  441,  443.  I  allude  to  the 
view  there  taken  of  Redfearn  v.  Ferrier,  1 
Dow,  Parl.  Cas. ,  50,  which  the  learned  Chan- 
cellor supposed  should  perhaps  be  received  as  a 
qualification  of  the  rule  laid  down  by  Ld. 
Thurlow,  in  Davis  v.  Austin,  1  Ves.,  Jr.,  249, 
who  said  :  "  A  purchaser  of  a  chose  in  action 
must  always  abide  by  the  case  of  the  person 
from  whom  he  buys  ;  that  I  take  to  be  an  uni- 
versal rule."  True,  his  Lordship  was  speaking 
213 1*]  of  the  *case  of  the  assignor,  as  it  stood 
between  him  and  the  debtor  ;  yet  the  same 
rule  has  been  often  applied  to  a  case  as  be- 
tween him  and  one  of  his  previous  assignees. 
Nothing  is  better  settled,  for  instance,  than 
that  the  previous  assignment  of  a  chose  in  ac- 
tion will  prevent  its  passing  to  assignees  by  a 
general  assignment  under  the  Bankrupt  or  In- 
solvent Acts  ;  an  assignment  carrying  even  the 
legal  right,  and  this  too,  without  notice  either 
to  the  debtor  or  the  subsequent  assignees.  Or- 
dinarily, any  notice  to  subsequent  conven- 
tional assignees  must  be  out  of  the  question  ; 
for  the  first  assignee  cannot  know  who  they 
will  be.  Notice  to  the  debtor  might,  I  admit, 
afford  them  a  better  chance  ;  for  then  there 
would  be  one  of  whom  they  might  inquire, 
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and  of  whom  they  naturally  would  inquire. 
This  might  prevent  fraud  ;  and,  to  require  it, 
would,  therefore,  perhaps  be  very  proper.  It  is 
required  by  the  law  of  Scotland,  as  appears  by 
Redfearn  v.  Ferrier,  which  was  decided  upon 
the  Scotch  law.  By  that  law  there  must  be 
what  is  called  an  intimation  to  the  debtor, 
before  the  assignment  is  perfect  and  secures  a 
complete  preference  even  as  against  a  subse- 
quent assignee.  In  suggesting,  however,  that 
such  is,  perhaps,  the  law  of  England  or  of  this 
State,  Chancellor  Kent  admitted  that  he  was 
doing  what  was  not  necessary  to  the  decision 
of  the  case  under  his  consideration,  which 
turned  on  a  point  entirely  different,  viz. :  a  lu 
pendens  operating  as  constructive  notice.  In 
Livingston  v.  Dean,  2  Johns.  Ch.,  479,  there 
was  actual  notice.  But  neither  Redfearn  v. 
Ferrier  nor  the  two  cases  decided  by  Chancellor 
Kent  related  to  a  previous  express  assignment. 
There  was  scarcely  the  semblance  of  such  an 
assignment,  but  only  a  trust  to  be  inferred  by 
the  Court  of  Chancery  from  circumstances — a 
sort  of  implied  trust — a  creature  peculiar  to 
that  court.  The  prior  right  claimed,  was 
spoken  of  as  a  latent  equity.  As  between  ex- 
press assignments,  I  take  the  law  to  be  cor- 
rectly laid  down  by  Parker,  Ch.  J.,  in  Wood  v. 
Partridge,  11  Mass.,  488,  491,  492.  He  said: 
"  Between  assignor  and  assignee  the  contract 
is  complete  without  any  notice  to  the  debtor ;" 
and  he  considered  the  notice  as  intended  to 
^protect  the  debtor  alone.  Story,  J. ,  [*232 
in  his  learned  work  on  the  Confl.  of  L.,  pp. 
328-330,  mentions  the  difference  between  the 
Scotch  law  and  our  own,  admitting  the  neces- 
sity of  intimation  in  the  former.  He  says  that, 
according  to  our  law,  an  assignment  operates, 
per  se,  as  an  equitable  transfer  of  the  debt,  and 
he  concedes  that  notice  is  necessary  to  protect 
the  debtor:  adding  :  "But  an  arrest  or  at- 
tachment of  the  debt  in  his  hands  by  any  cred- 
itor of  the  assignor,  will  not  entitle  such  cred- 
itor to  a  priority  of  right,  if  the  debtor  receive 
notice  of  the  assignment  pendente  lite,  and  in 
time  to  avail  himself  of  it  in  discharge  of  the 
suit  against  him."  That  has  been  held  in  sev- 
eral cases.  Bholen  v.  Cleveland,  5  Mas.,  174, 
176  ;  Foster  v.  Sinkler,  4  Mass.,  450  ;  Diz  v. 
Cobb,  Id.,  508.  In  Wood  v.  Partridge  this 
question  between  a  previous  assignee  and  a 
subsequent  attaching  creditor  was  considered 
the  same  in  principle  as  that  between  conflict- 
ing assignees.  It  is  undoubtedly  so.  The  prin- 
ciple has  been  declared  by  other  cases.  White 
v.  Prentiss,  3  Mon.,  510  ;  Madeiras  v.  Catlett.  7 
Id..  477.  In  Jordan  v.  Black,  2Murph.,  30,  the 
claim  of  the  assignee  presented  a  very  strong 
equity.  Hall,  J.,  said,  in  substance,  that, 
"Upon  an  examination  of  the  authorities,  it 
would  be  found  that  the  ground  taken  by  the 
assignee,  of  being  a  bona  fide  purchaser,  is  ten- 
able by  those  persons  only  who  have  the  legal 
title  in  them,  and  plead  that  they  are  pur- 
chasers for  a  valuable  consideration  without 
notice.  By  this  plea  they  show  that  they  have 
as  much  equity  on  their  side  as  their  oppo- 
nents ;  and  that  being  the  case,  a  court  of 
equity  will  not  interfere  and  devest  them  of 
their  legal  title.  All  that  the  assignee  shows  is, 
that  she  purchased  the  assignor's  right  to  a 
chose  in  action.  She  has  no  legal,  but  only  an 
equitable  title." 
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No  frnutl  upon  Austin's  rights  is  imputable 
to  Doty.  He  entertained  a  confidence  that  the 
assignor  would  pay  his  claim,  and  that  he 
should,  therefore,  not  find  it  necessary  to  take 
measures  for  collecting  the  bond.  He  gave  no- 
tice to  the  defendants  as  soon  as  he  found  him- 
self disappointed. 

2«'*«  J*]  *Nor  is  it  any  answer  to  Doty's  claim, 
that  the  defendants  promised  to  pay  Austin.  It 
is  said,  truly,  that  this,  in  an  ordinary  case, 
would  have  entitled  him  to  an  action  in  his  own 
name.  Primajacie  it  brought  him  within  the 
rule,  that  an  assignee  of  a  chose  in  action  may 
sue  in  his  own  name,  on  an  express  promise  by 
the  debtor  to  pay  him. (a)  This  arises  from 
consideration  and  privity  ;  but  in  the  case  at 
bar,  the  assignment  to  Austin  having  failed  of 
effect  by  reason  of  the  prior  assignment  to 
Doty,  there  was  no  consideration  for  the  prom- 
ise. The  case  is  the  same  as  if  Austin  had  held 
no  assignment  even  in  form.  The  last  payment 
by  the  defendants  was.  therefore,  made  in 
their  own  wroug  ;  and  there  must  be  a  new 
trial,  the  costs  to  abide  the  event. 

New  trial  granted. 

Chose  in  action— Assignment  of— Notice.  Distin- 
guished— 55  N.  Y.,  49 ;  14  Am.  Rep.,  179. 

Reviewed— 33  Barb.,  42. 

Cited  in-H.  &  D.,  210 ;  41  N.  Y.,  216 ;  61  N.  Y.,  593 ; 
76  N.  Y.,  35tt ;  89  N.  Y.,  523 ;  91  N.  Y..  26,  31 ;  25  Hun, 
198 ;  3  How.  Pr.,  390  ;  6  How  Pr.,  167 ;  20  How.  Pr., 
530 :  3  E.  D.  S.,  118 ;  Co.  R.,  N.  8.,  315 ;  91  III.,  467  ;  22 
Mich.,  365. 

Conflict  of  equitable  claims— Rule  of  priority.  Re- 
viewed-22  N.  Y.,  546;  33  Barb.,  42. 

Cited  in-89  N-  Y.,  523 ;  1  Barb.,  518;  1  Abb.  N.  8.. 
74 ;  1  Rob..  172 ;  22  Ohio  St..  405. 


(a)  See,  Jessel  v.  Ins.  Co.,  ante,  pp. : 
cases  there  cited. 


9,  and  the 


HALL  v.  NEWCOMB. 

Blank    Indorsement — When     Construed    as   a 
Guaranty. 

The  rule  allowing  a  blank  indorsement  of  a  note 
to  be  construed  into  a  guaranty,  only  applies  where 
such  a  construction  is  necessary  to  prevent  an  en- 
tire failure  of  the  contract. 

Hence,  one  indorsing1  a  note  in  blank  cannot  be 
treated  as  guarantor,  if  he  could  possibly  have  been 
charged  as  an  indorser  had  the  proper  steps  been 
taken. 

The  question  whether  such  indorsement  may  be 
treated  as  a  guaranty,  depends  wholly  upon  the 
character  of  the  note.  If  it  be  negotiable,  the  con- 
tract of  the  indorser  can  in  no  case  enure  as  a  guar- 
anty, though  he  were  privy  to  the  consideration. 

Where  F.  made  a  promissory  note  payable  to  H. 
or  order,  and  N.  indorsed  it  in  blank  for  F.'s  accom- 
modation ;  held,  in  an  action  by  H.,  that  as  N. 
might  have  been  charged  as  second  indorser  had  the 
proper  steps  been  taken,  he  could  not  be  made  liable 
aeguarantor. 

Certain  dicta  in  Herrick  v.  Carman.  12  Johns.,  161. 
together  with  the  cases  of  Campbell  v.  Butler,  14 
hi.,  1549,  and  Nelson  v.  Dubois,  13  Id.,  175,  commented 
on  and  disapproved. 

Citations-2  Hill.  84 ;  12  Johns.,  161 ;  3  Mass.,  274 ; 
14  Johns.,  349;  13  Johns.,  175 ;  19  Wend.,  202,  203 ;  17 
Wend.,  221. 


NOTE.— Negotiable  paper  —  Liability  of  indorser. 

See  the  above  case  of  Hall  v.  Newcomb  as  affirmed 
by  the  Court  of  Errors,  7  Hill,  416. 

See,  also,  Herrick  v.  Carman,  12  Johns.,  159,  note; 
Stone  v.  Seymour,  15  Wend.,  19,  note. 

See  full  discussion,  as  to  whether  the  party  is  in- 
dorser. maker  or  guarantor,  in  1  Dan.  Neg.  Inst.. 
sees.  707-716,  with  citation  of  numerous  authorities 
and  showing  conflict  of  authority. 


TERROR  to  the  N.  Y.  C.  P.  The  action  in  the 
JJ  court  below  was  by  Hall  against  Newcomb; 
and  the  declaration  charged  *the  de  [*ii:i  I 
fendant  in  one  count  as  maker,  and  in  another 
as  guarantor,  of  a  promissory  note  made  by 
Peter  Farmer,  payable  to  the  plaintiff.  The 
case  was  this :  the  note  in  question  was  made 
payable  to  the  plaintiff  or  order,  and  was  in- 
dorsed by  the  defendant  for  the  accommoda- 
tion of  tanner,  the  maker.  It  was  given  to  the 
plaintiff  in  part  renewal  of  a  note  held  by  him 
against  Farmer,  which  was  also  indorsed  in 
like  manner  by  the  defendant.  The  defendant 
knew  what  use  was  to  be  made  of  the  note  in 
question,  when  he  indorsed  it.  No  demand  of 
payment  had  been  made,  nor  had  notice  of 
dishonor  been  given  to  the  defendant.  These 
facts  appearing  in  evidence  on  the  part  of  the 
plaintiff,  the  court  below  directed  a  nonsuit. 
The  plaintiff  excepted,  and,  after  judgment, 
sued  out  a  writ  of  error. 

Mr.  J.  I.  Ring,  for  plaintiff  in  error. 

Mr.  C.  Sandford,  for  defendant  in  error. 

By  the  Court,  Co  wen,  J.  We  think  the 
plaintiff  below  was  rightly  nonsuited.  The 
note  in  question  was  payable  to  the  plaintiff  or 
order;  and  there  was  nothing  in  the  indorse- 
ment by  the  defendant  below  to  indicate  that 
he  meant  to  be  considered  liable  in  any  other 
character  than  that  of  a  strictly  commercial 
indorser.  True,  he  knew  the  use  which  was 
to  be  made  of  the  note;  he  was  privy  to  the 
consideration.  But  so  is  every  acommodation 
indorser  who  becomes  a  party  with  intent  to 
raise  money  at  a  particular  bank.  This  takes 
nothing  from  his  right  to  require  presentment 
and  notice,  provided  the  note  be  negotiable. 
The  question  depends  entirely  on  the  fact  of 
negotiability.  The  true  rule  is  laid  down  by 
Mr.  J.  Bronson  in  Seabury  v.  Hungerford,  2 
Hill.  84.  I  know  Mr.  J.  Spencer  conceded 
enough  in  Herrick  v.  Carman,  12  Johns.,  161, 
to  maintain  this  action.  But  the  concession 
was  made  on  the  authority  of  Josselynv.  Ames, 
3  Mass.,  274,  which  was  the  case  of  a  note  not 
negotiable.  *The  case  of  Campbell  v.  [*235 
Butler,  14  Johns.,  349,  went  on  Herrick  v.  Car- 
man, and  another  case,  Nelson  v.  Dubois,  13 
Johns.,  175.  The  latter  case  was  reconsidered 
in  Seabury  v.  Hungerford,  where  it  was  denied 
that  the  mere  indorsement  of  negotiable  paper 
can  be  turned  into  an  absolute  guaranty  from 
the  circumstance  of  its  being  intended  to  give 
the  maker  credit  with  the  holder.  The  intent 
to  give  credit  must  be  taken  with  the  usual 
qualification  which  attaches  to  other  accommo- 
dation indorsements.  These  are  also  made  with 
the  intent  to  give  credit.  Vide,  Hough  v.  Gray, 
19  Wend.,  202,  203. 

That  the  plaintiff  below  might  have  put  the 
note  in  such  a  form  by  indorsing  it  himself  as 
to  charge  the  defendant  below  in  the  charac- 
ter of  second  indorser,  there  is  not  the  least 
doubt.  This  was  conceded  in  Herrickv.  Carman. 
And  see,  Dean  v.  Hall.  17  Wend.,  221.  The 
note  being  entirely  available  to  the  holder  in 
that  form,  the  giving  it  effect  in  any  other 
would,  therefore^  be  going  beyond  the  princi- 
ple which  makes  a  contract  inure  as  having 
a  different  effect  from  what  its  direct  words 
import.  Such  a  forced  construction  should 
never  be  made  except  to  prevent  a  failure  of 
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the  contract  altogether  ;  ut  res  magis  valeat 
quam  pereat.  This  maxim  was  agreed  upon  in 
Seabury  v.  Hungerford  as  furnishing  the  only 
ground  for  changing  a  simple  indorsement 
into  a  guaranty  or  an  absolute  promise.  Be- 
ing on  a  note  payable  to  the  holder,  not  nego- 
tiable, and  so  no  possibility  of  raising  the  or- 
dinary obligation  of  indorser,  there  is  then 
room  to  infer  that  a  different  obligation  was  in- 
tended, whether  the  indorsement  be  for  the  pur- 
pose of  giving  the  maker  credit  on  a  future 
advance  or  not. 

Nelson,  CJi,  J.,  dissented. 
Judgment  affirmed. 

Affirmed-7  Hill,  416. 

Commented  on-2  N.  Y.,  547 ;  58  Am.  Dec.,  482;  13 

Reviewed— 6  Barb.,  299 ;  16  How.  Pr.,  341 ;  9  Abb. 

Pcited'  in-1  N.  Y.,  324 ;  2  N.  Y.,  227 ;  19  N.  Y.,  229 ; 
50  N.  Y.,  75  (10  Am.  Rep.,  438) ;  1  Keyes,  580 :  4  Abb. 
App.  Dec.,  51 ;  1  Barb.,  163:  10  Barb.,  404;  39  Barb., 
48, 619 ;  17  How.  Pr..  388 ;  5  Duer,  91 ;  7  Am.  Rep.,  87 
(26  Wis.,  202) ;  58  Am.  Dec.,  583  (14  111.,  312). 


236*]  *M'MINN  v.  RlCHTMYER. 

Justice  Court — Practice— Right  to  Appear  as 
Plaintiff's  Attorney. 

On  the  return  of  a  summons  before  a  justice.  A., 
as  attorney  for  the  plaintiff,  but  without  having 
proved  his  authority  as  such,  declared  upon  a  note 
payable  to  the  latter,  which  he  produced.  There  was 
no  appearance  on  the  part  of  the  defendant;  and 
the  cause  immediately  proceeded.  A.  being  sworn 
generally  inthe  cause,  testified,  among  other  things, 
that  the  note  was  left  with  him  for  collection.  Held, 
sufficient  evidence  of  his  right  to  appear  as  the 
plaintiff's  attorney. 

A  general  authority  to  collect,  implies  an  author- 
ity thus  to  appear. 

TERROR  to  the  Delaware  C.  P.  Richtmyer 
JLA  sued  M'Minn  in  a  justice's  court;  and  on 
the  return  day  of  the  summons,  which  was 
personally  served,  one  Daniel  appeared  for  the 
plaintiff,  and  declared  on  a  promissory  note 
made  by  the  defendant  payable  to  the  plaint- 
iff. There  was  no  appearance  on  the  part  of 
the  defendant,  and  Daniel  immediately  pro- 
ceeded to  trial.  He  was  not  sworn  as  to  his 
authority  to  appear  for  the  plaintiff,  but  on  be- 
ing sworn  generally  as  a  witness  in  the  cause, 
testified  that,  the  note  was  left  with  him  for 
collection;  and  that  while  it  was  in  his  hands, 
the  defendant  acknowledged  it,  and  promised 
payment.  The  justice  thereupon  rendered 
judgment  for  the  plaintiff,  which  was  affirmed 
by  the  C.  P.  on  certiorari;  and  M'Minn  sued 
out  a  writ  of  error. 

Mr.  R.  R.  Menzie.  for  the  plaintiff  in  er- 
ror, insisted  that  the  judgment  should  be  re- 
versed, for  the  reason  that  Daniel's  authority 
to  appear  for  Richtmyer  was  not  properly  or 
sufficiently  proved.  2  R.  S.,  164,  sec.  45r  2ded. 

Messrs.  A.  and  A.  J.  Parker,  for  defend- 
ant in  error. 

By  the  Court,  Cowen,  J.  The  fact  that  the 
note  was  left  with  Daniel  for  collection,  was,  I 
think,  enough  to  warrant  the  justice  in  com 
ing  to  the  conclusion  that  he  had  authority 
to  appear  as  attorney  for  Richtmyer.  A  gen- 
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sral  authority  to  collect,  *implies  a  [*237 
power  so  to  appear;  and  the  fact  that  Daniel  had 
the  note  in  his  custody,  was  a  circumstance 
tending  further  to  show  the  power. 

Judgment  affirmed. 

Cited  in— 13  Barb.,  488. 


SHALL  v.  LATHROP. 

Former  Judgment  as  a  Bar — Nonsuit— Pleading 
— Proof—  Variance — Practice. 

After  a  cause  has  been  tried  before  a  justice  and 
submitted  for  final  decision,  though  the  judgment 
rendered  by  him  be  in  form  a  nonsuit,  it  will  bar  a 
second  action  for  the  same  cause. 

A  variance  between  the  declaration  and  proof 
must  be  objected  at  the  trial,  or  it  will  be  regarded 
as  not  in  the  case. 

Accordingly,  where  a  cause  was  heard  before  a 
justice  on  the  merits,  who  took  four  days  to  make 
up  his  decision,  and  finally  entered  judgment  of 
nonsuit  against  the  plaintiff,  because  of  a  variance 
between  the  declaration  and  proof;  held,  that  the 
variance  not  having  been  objected  at  the  trial,  the 
judgment  was  erroneous,  and  should  be  reversed; 
and  this,  though  the  evidence  was  conflicting  as  to 
the  merits,  so  that  the  justice  might  properly  have 
rendered  judgment  for  the  defendant  on  that 
ground. 

Where,  in  such  case,  the  judgment  of  the  justice 
was  reversed  by  the  C.  P.;  held,  no  ground  for  in- 
terfering with  the  decision  of  the  latter  court,  that 
their  return  did  not  show  whether  they  had  pro- 
ceeded for  error  of  law  or  of  fact. 

Even  though  a  court  be  required  by  statute  to  an- 
nex a  written  statement  of  their  decision,  together 
with  the  reasons  to  be  returned  on  error;  yet,  if 
the  cause  be  brought  to  a  hearing  without  such  re- 
turn, the  omission  is  no  ground  of  reversal.  Per 
Cowen,  J. 

Citations-15  Johns.,  210:  17  Wend.,  71 :  10  Wend., 
519  ;  11  Johns.,  457 ;  13  Wend.,  99 ;  24  Wend.,  238. 

TERROR  to  the  Herkimer  C.  P.  Lathrop  sued 
J-^  Shall  before  a  justice  of  the  peace,  and  de- 
clared in  assumpsit  for  a  breach  of  warranly 
on  the  sale  of  a  horse.  After  issue  joined, 
the  cause  was  tried  on  the  merits,  and  submit- 
ted to  the  justice.  The  evidence  upon  the 
question  of  unsoundness  was  conflicting;  and, 
after  four  days  consideration,  the  justice  ren- 
dered judgment  of  nonsuit  against  the  plaint- 
iff, on  the  ground  of  a  variance  between  the 
declaration  and  proof;  although  no  objection 
for  this  reason  had  been  made  on  the  trial.  The 
C.  P.  reversed  the  judgment  on  certiorari,  and 
Shall  sued  out*a  writ  of  error.  It  was  [*238 
not  stated  in  the  return  to  the  writ  of  error  on 
what  ground  the  judgment  of  the  justice  was 
reversed. 

Messrs.  Hammond  and  Bates,  for  plaint- 
iff in  error. 

Mr.  H.  Adams,  for  defendant  in  error. 

By  the  Court,  Cowen,  J.  Clearly,  the  jus- 
tice erred  in  rendering  judgment  on  the  ground 
of  variance.  Such  an  objection  was  not  in  the 
case,  for  want  of  being  taken  by  the  defendant 
at  the  trial.  Pike  v.  Evans,  15  Johns.,  210; 
Driggsv.  Dwight,  17  Wend.,  71. 

NOTE.— 1.  Former  adjudication— When  a  bar. 

See  Gardner  v.  Buckbee,  3  Cow.,  120,  note ;  Wilder 
v.  Case,  16  Wend.,  583,  note. 

In  connection  with  the  above  case  of  Shall  v.  La- 
throp, see,  also,  Elwell  v.  M'Queen,  10  Wend.,  520 ; 
Hess  v.  Beekman,  11  Johns.,  457  ;  Young  v.  Rum- 
mell,5  Hill,  60;  Peters  v.  Diossy,  3  E.  D.  Smith,  115. 

2.  Practice—  Waiver  of  objection.  See  Ryerss  v. 
Wheeler,  25  Wend..  437,  note. 
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SUPREME  COURT,  STATE  OF  NEW  YORK. 


The  judgment  was  the  more  injurious  to  the 
plaintiff,  inasmuch  as  in  legal  effect  it  was  a 
judgment  on  the  merits,  and  operated  as  a 
final  bar  to  another  action.  Elwell  v.  M' Queen, 
10  Wend.,  519;  Hens  v.  Beehman,  11  Johns., 
457. 

It  is  no  answer  that  the  proof  was  conflict- 
ing; and  so  formed  a  case  which  upon  a  judg- 
ment on  the  merits  would  have  been  beyond 
the  reach  of  a  certiorari.  Such  a  judgment  was 
not  rendered.  The  justice  declares  in  his  re 
turn  that  he  acted  on  the  variance,  and  men- 
tions that  as  the  sole  ground. 

We  cannot  reverse  the  judgment  of  the  C. 
P.  on  the  abstract  ground  that  they  have  as- 
signed no  specific  reason  for  their  judgment 
of  reversal,  viz.:  whether  they  went  on  the 
fact  or  the  law.  The  only  effect  of  the  omis- 
sion was, that  either  parly  might.perbaps.have 
moved  an  amendment,  and  so  had  the  reason 
returned.  Anon.,  13  Wend.,  99.  Even  where 
a  court  is  required  by  statute  to  annex  their 
decision  and  the  reasons  therefor  in  writing, to 
be  returned  on  error,  yet  if  the  cause  be  brought 
to  a  hearing  without  such  return,  the  omission 
cannot  be  alleged  for  error.  Judah  v.  Siagg,  24 
Wend.,  238. 

Judgment  affirmed. 

Cited  in— 35  Barb.,  272;  22  How.  Pr.,  290;  3  Daly,47. 


239*]      *PAYFER  v.  BISSELL. 

Practice — Supersedeas  After  Levy  Made — Com- 
mon Law. 

At  common  law.neither  a  writ  of  error  coram  vobis, 
nor  a  certiorari,  will  operate  as  a  supersedeas  of  ex- 
ecution in  the  inferior  court,  if  served  after  levy 
made. 

Accordingly,  where  a  levy  had  been  made  by  a 
constable  in  virtue  of  an  execution  issued  on  a 
judgment  of  the  Municipal  Court  of  Brooklyn,  and 
a  certiorari  was  af  terwdrds  sued  out  and  served,  re- 
moving the  judgment  to  this  court;  held,  that  there 
being  no  statute  applicable  to  the  case  changing  the 
common  law  rule,  the  certiorari  did  not  operate  as 
a  superseded*  of  the  execution;  and  that  the  consta- 
ble was  liable  for  not  returning  it  within  the  time 
limited  by  law. 

The  case  of  People  v.  N.  Y.  C.  P.,  1  Wend.,  81,  ap- 
proved; and  the  reporter's  note  to  that  case  cor- 
rected. 

Citations-2  R.  S.  2d  ed..  182,  sec.  157:  185.  sec.  176 : 
Laws  1SW,  p.  82 ;  1827,  p.  148. 148,  sec.  61;  1831,  p.  343; 
1834,  p.  114,  sec.  66 :  2  R.  L.,  1813,  p.  396.  sec.  143;  1  R. 
L.,  1813.  p.  3H6,  sec.  17  ;  Bac.  Abr.  Certiorari,  G  :  9 
Johns.,  66;  1  R.  L.,  1801,  p.  501.  sec.  19: 17  Johns.,  34 ;  1 
Wend.,  81, 82;  1  Cow.,  15: 7  Cow.,  417,  490. 

pERTIORARI  to  the  Municipal  Court  of  the 
\J  City  of  Brooklyn.  Payfer  commenced  an 
action  of  debt  in  the  court  below  against  Bis- 
sell,  a  constable,  for  not  returning  an  execution 
within  the  time  prescribed  by  law.  The  exe- 
cution was  issued  from  thateourt.upona  judg- 
ment in  favor  of  Payfer  againut  Ormsbey  & 
Hall.  On  the  trial  the  case  was  this  :  the  exe 
cution  in  question  was  issued  and  delivered  to 
the  defendant  below,  July  1,  1840,  returnable 
in  Mxty  days.  It  remained  in  the  defendant's 
hands  till  April  15.  1841,  when  it  was  returned 
with  a  certificate  of  levy  indorsed  dated  July 
9.  1840.  The  judgment  on  which  the  execu 
tion  issued  was  removed  to  the  Supreme  Court 
by  \vr\lofcertiorari  served  July  23,1840.  There 
was  a  further  indorsement  ou  the  execution 
dated  August  23,  1840,  stating  that  a  writ  of 


certiorari  had  been  sued  out.  The  clerk  of  the 
Municipal  Court  testified  that  he  informed  the 
defendant  of  the  service  of  the  writ  of  certiorari 
before  the  return  day  of  the  execution,  but  on 
what  precise  day  he  could  not  recolh-ct.  The 
return  to  the  certiorari  was  made  on  the  2dand 
filed  October  19,  1840.  The  defendants  in  the 
execution  did  not  obtain  a  certificate  of  the  serv- 
ice of  the  certiorari,  but  one  was  given  April 
19,  1841,  on  the  application  of  the  defendant 
below.  R.  8.  Church  testified  that  he  showed 
the  writ  of  *certiorari to  the  defendant  [*24O 
July  23,  1840,  and  directed  him  to  proceed  no 
further  in  the  collection  of  the  execution,  say- 
ing that  he  would  get  a  certificate  whenever  it 
should  be  wanted.  The  defendant  had  admit- 
ted the  levy,  and  that  no  certificate  had  been 
served  on  him  ;  but  sought  to  use  the  notice 
from  Church  as  an  excuse  for  not  returning 
the  execution.  The  court  below  gave  judg- 
ment for  the  defendant,  and  the  plaintiff  sued 
out  a  writ  of  certiorari. 

Mr.  J.  Carpenter,  for  plaintiff  in  error. 

Mr.  R.  S.  Church,  for  defendant  in  error. 

By  the  Court,  Cowen.  J.  The  proof  was 
sufficient  to  establish  the  claim  of  the  plaintiff 
below  in  the  first  instance.  The  defendant  had 
omitted  to  make  return  of  the  execution  with- 
in five  days  after  the  return  day,  as  required 
by  2  R.  S.,  182,  2d  ed.  sec.  157;  p.  253,  1st  ed.; 
the  consequence  of  which  was,  that  he  became 
liable  for  the  whole  debt  with  interest.  That 
this  section  extends  to  constables  of  the  City 
of  Brooklyn,  is  not  denied.  See.  Sess.  L.1830, 
p.  82,  in  connection  with  Sess.  L.  1827,  p.  146. 
See,  also,  Sess.  L.  1831,  p.  343. 

Both  parties  also  concur  that  the  2  R.  S., 
185,  sec.  176,  2d  ed.,  has  no  application.  That 
relates  to  a  certificate  of  a  certiorari  being 
served,  etc.,  which  may,  when  accompanied 
with  certain  other  steps,  suspend  the  execu- 
tion. This  is  evidently  confined  to  a  certiorari 
from  the  Court  of  C.P., authorized  by  the  gen- 
eral Act  Concerning  Justices'  Courts.  The 
present  writ  is  under  a  provision  of  the  2  R. 
L.  of  1813,  p.  396,  sec.  143,  Concerning  the 
Justices'  Courts  of  the  City  of  N.  Y. :  the  pro- 
vision being  made  applicable  to  the  Village  of 
Brooklyn  by  Sess.  L.,  1827,  p.  148,  sec.  61, 
and  to  the  City  of  Brooklyn  by  Sess.  L.,  1834, 
p.  114,  sec.  66. 

The  evidence  below  respecting  the  certificate 
may,  therefore,  be  laid  out  of  view.  There  is 
no  doubt  that  the  constable  had  actual  notice 
of  the  writ,  though  this  was  after  the  making 
of  the  *levy.  Indeed  the  writ  was  not  [*24 1 
served  till  after  the  levv.  It  does  not  appear 
that  any  security  was  given  by  the  plaintiff  in 
the  original  judgment,  such  as  by  a  provision 
in  the  143d  section,  the  one  in  question, would 
avoid  the  stay  of  execution. 

In  short,  the  question  is  the  same  as  it  stood 
on  the  old  $25  Act.l  R.  L.  of  1813,  p.  396,  sec. 
17,  of  which  the  section  in  the  city  law  is  near- 
ly a  transcript;  or  rather,  it  is  a  question  what 
would  be  the  effect  of  a  certiorari  at  common 
law,  and  independent  of  any  statute.  The  ex- 
ecution not  being  issued  when  the  certiorari 
comes,  it  stays  the  proceedings.  Bac.  Abr. 
Certiorari, G;  BlancJiardv.  Myers,  9  Johns.,  66. 
In  the  case  cited  however,  it  was  directly  held 
that  if  the  execution  have  gone  on  to  an  actual 
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levy,  before  the  certioran  is  served,  proceed- 
ings'will  not  be  stayed  by  it  in  the  constable's 
Lands.  This  decision  was  made  while  the  Stat- 
ute of  1801,  1  R.  L..  501,  sec.  19,was  in  force, 
the  provision  of  which,  in  regard  to  the  effect 
of  a  certiorari  to  a  justice's  court,  was  the  same 
as  that  now  in  question.  It  was  held  not  to  in 
terfere  with  the  common  law  rule.  That  decis 
ion  has  never  been  overruled  nor  even  ques- 
tioned ;  but  it  was  recognized  and  acted  upon 
in  Kinnie  v.  Whifford,  17  Johns.,  34.  In  both 
the  cases  decided  here,  the  effect  was  consid- 
ered the  same  as  that  of  a  writ  of  error  coram 
vobis  at  the  common  law,  before  the  Statute  of 
Bail.  In  both,  the  execution  was  stayed  if  the 
writ  came  before  levy,  but  not  if  it  came  after- 
wards. The  slight  modification  of  this  distinc- 
tion introduced  under  the  statute  concerning 
writs  of  error,  viz.:  that  they  should  not  be  a 
stay  without  bail,  and  the  rule  of  practice  al 
lowing  four  days  under  that  statute  to  give  bail 
and  even  supersede  a  levy,  have  no  relation  to 
the  effect  of  this  certiorari;  nor  by  parity  have 
they  any  relation  to  the  effect  of  a  certiorai i  to 
re-move  a  cause  decided  under  the  old  $25  Act. 
No  bail  was  necessary  to  work  a  stay  of  exe- 
cution in  either  case  before  levy;  and, bail  or  no 
bail,  the  writ  became  inefficient  as  a  stay  after 
levy.  Both  must  be  regarded  in  this  respect  as 
•on  the  precise  footing  of  a  writ  of  error  coram 
242*]  vobis  at  common  law,  as  was  *held  in 
the  two  cases  cited, by  which  the  distinction  is 
fully  and  clearly  illustrated. 

I  have  said  thus  much  because  it  is  now 
strenuouslv  insisted  that  the  cases  cited  were 
overruled  by  People  v.  N.  T.  G.  P.,  1  Wend., 
81.  The  decision  in  this  case  was,  that  on  a 
writ  of  error  and  bail  within  four  days  after 
judgment,  the  court  will  order  the  ftupersedean 
of  an  execution  though  it  be  levied.  The  same 
thing  had  been,  in  effect,  often  held  before, 
and  it  was  reserved  for  the  then  reporter,  as  it 
appears  by  his  note  at  page  82,  to  discover  that 
such  holding  was  in  necessary  conflict  with 
Blanchard  v.  Myers.  The  cases  of  Blunt  v. 
Greenwood,  1  Cow.,  15,  and  Jackson  v.  Schau- 
ber,  7  Cow.,  417,  490.  on  the  latter  of  which 
the  case  in  1  Wendell  proceeded,  show  that  in 
the  peculiar  case  of  a  writ  of  error  with  bail, 
the  courts  have,  as  matter  of  practice,  given 
an  effect  to  such  writ  slightly  beyond  what  it 
had  at  common  law.  Not  that  the  writ  with 
bail  has  intrinsically  any  greater  force  than  it 
had  at  common  law;  but  the  court  might  and 
did,  under  proper  circumstances,  interfere  sum- 
marily on  motion,  and  thus,  due  security  be- 
ing given,  prevent  a  change  of  the  fund  until 
a  decision  could  be  had  in  the  Court  of  Error. 
Indeed  the  practice  in  this  peculiar  case  hav- 
ing become  settled.it  would  have  been  deemed 
irregular  to  follow  out  the  levy,  where  a  writ 
of  error  had  been  brought.and  bail  given  with 
in  the  four  days.  Jackson  v.  Schauber,!  Cow., 
490.  It  is  entirely  obvious,  however,  that  noth- 
ing of  all  this  bears  in  the  least  on  writs  of  cer- 
tiorari. The  principle  of  Blanchard  v.  Myers, 
therefore,  remains  and  should  have  been  re- 
ceived as  governing  the  decision  of  the  Munic- 
ipal Court.  According  to  that  case,  it  was 
not  only  the  right,  but  the  duty  of  the  defend- 
.ant  below,  to  proceed  on  the  execution  and 
make  return,  notwithstanding  the  certioran. 
Not  having  done  so,  he  was  liabie  to  pay  the 
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amount  of  the  judgment,  with  interest,  to  the 
plaintiff  below,  for  which  judgment  should 
have  been  *rendered  in  his  favor.  In  [*243 
rendering  judgment  for  the  defendant,  the 
court  below  erred, and  the  judgment  should  be 
reversed. 

Judgment  reversed. 

Cited  in— 1  Duer,  689. 
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Court  Martial — Temporary  Disqualification  of 
Member  to  Serve,  Does  Not  Create  Vacancy — 
Forfeiture — His  Removal — Resignation — Stat- 
utes— Practice. 

A  mere  temporary  disqualification  to  serve,  on 
the  part  of  one  of  the  members  of  a  regimental 
court-martial,  will  not  constitute  such  a  vacancy  as 
is  authorized  to  be  filled  by  1  R.S.,309,  sec.  17;  though 
it  is  good  ground  for  an  adjournment. 

Otherwise,  of  a  permanent  disqualification,  such 
as  removal  with  a  view  to  a  change  of  domici);  or, 
perhaps,  lasting  physical  inability  arising  from 
paralysis,  insanity,  etc.  Per  Cowen,  J. 

After  one  has  accepted  an  office,  his  refusal  to 
serve  without  good  reason  is  not  in  itself  a  forfeit- 
ure, but  only  cause  for  forfeiture. 

A  member  of  a  regimental  court-martial,  having 
qualified  as  such,  cannot  be  removed  by  any  sepa- 
rate action  on  the  part  of  the  officer  who  ordered 
the  court. 

If  such  member,  however,  propose  to  resign,  and 
the  appointing  officer  accept  his  resignation,  a  va- 
cancy will  be  thereby  created. 

The  Statute  1  R.  S.,  121,  123,  sees.  33,  34,  providing 
for  resignations  and  their  effect,  embraces  the  case 
of  members  of  regimental  courts-martial. 

Independent  of  any  statute,  the  right  of  accept- 
ing the  resignation  of  an  officer  passes  as  incidental 
to  the  power  of  appointing  him.  Per  Cowen,  J. 

The  doctrine  in  respect  to  resignations  by  officers 
of  municipal  corporations,  adverted  to  and  con- 
sidered. 

Where  no  particular  mode  of  resigning  an  office  is 
specially  provided,  and  the  appointment  is  not  by 
deed,  neither  the  resignation  nor  its  acceptance 
need  be  in  writing,  but  may  be  by  parol. 

Nor  is  any  form  of  words  requisite  to  constitute 
a  resignation  or  acceptance  in  such  case. 

The  acceptance  of  a  resignation  may  be  mani- 
fested by  the  acts  of  those  authorized  to  receive  it; 
e.  #.,  appointing  a  successor. 

A  vacancy  in  an  office  sometimes  arises  from  a 
mere  implied  resignation;  as  by  the  incumbent  ac- 
cepting an  incompatible  office. 

The  members  of  a  regimental  court-martial  hav- 
ing taken  the  oath  of  office,  one  of  them  applied  to 
the  colonel,  who  was  present,  to  be  excused  from 
serving,  alleging  as  a  reason  that  he  was  ill,  and  one 
of  his  children  dangerously  so.  The  colonel  there- 
upon excused  him,  at  the  same  time  appointing  A. 
in  his  *place:  and  the  court  thus  constituted  [*244 
proceeded  to  the  transaction  of  business:  held,  that 
the  organization  of  the  court  was  resrular. 

Whether  the  act  of  appointing  a  successor,  under 
such  circumstances,  involves  a  judicial  determina- 
tion on  the  question  of  vacancy,  so  as  to  conclude 
against  collateral  impeachment  on  that  point, 
qucere. 

A  warrant  may  issue  for  the  collection  of  a  fine 
imposed  by  a  regimental  court-martial,  without 
giving  the  notice  mentioned  in  1  R.  S.,  310,  sec.  25, 
though  the  summons  to  the  delinquent  to  appear 
was  not  served  personally. 

The  only  consequence  of  the  summons  not  being 
served  personally  is,  that  the  delinquent  has  ten 
days  after  being  apprised  of  the  fine  within  which 
to  appeal.  Per  Cowen,  J. 

Notice  of  the  fine  may  be  by  levying  the  warrant 
issued  for  its  collection  ;  and  asuccessf ul  appeal  af- 
terwards will  subvert  the  levy  as  well  as  the  previ- 
ous proceedings.  Per  Cowen,  J". 

Citations— 1  R.  S.,  1st  ed.,  309,  see.  17 ;  303,  2d.  ed.; 
3  Bibb,  430;  Comb.,  197:  Willc.  Mun.  Corp.,  240;  1 
Sid.,  14;  12  Mod.,  402;  Poph.,  133,  134  :  2  Roll.,  11 :  1 
R.  S.,  2d  ed..  Ill,  112,  sec.  38  ;  304,  sec.  15,  309  :  Ld. 
Raym.,  563,1304;  2  Salk..  433;  Fost.,  275;  It  Mod.. 
270;  12  Mod.,  402  ;  Holt,  450  ;  2  Hill,  97 ;  8  Johns.,  69. 
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ERROR  to  the  Yates  C.  P.  Hazard  sued 
Van  Orsdall  before  a  justice  of  the  peace, 
and  declared  in  trespass  for  taking  a  horse. 
Plea,  the  general  issue,  with  notice  of  justifi 
cation.  The  cause  was  tried  by  jury,  and  a 
vi-rdict  rendered  for  the  plaintiff.  After  judg 
men  I.  the  defendant  appealed  to  the  C.  P.  and, 
on  the  trial  in  that  court,  the  case  was  this: 
the  horse  in  question  was  taken  by  a  consta 
ble,  under  the  direction  of  the  defendant  be- 
low, in  virtue  of  a  warrant  for  the  collection 
of  fines  imposed  upon  the  plaintiff  and  others 
by  a  militia  court  martial,  of  which  the  de 
fendant  was  president.  The  plaintiff  insisted 
that  the  warrant  afforded  no  justification  to 
the  defendant,  for  the  reason,  among  others, 
that  the  court-martial  was  not  duly  organized. 
On  this  point  the  evidence  was,  that  Col.  Sher- 
er  appointed  the  defendant  president  of  a  regi- 
mental court-martial,  and  associated  with  him 
as  members,  Captains  Henion  and  Lovejoy. 
They  met  in  pursuance  of  the  appointment, 
and  after  being  sworn  into  office,  the  latterap- 
plied  to  Col.  Wagoner,  the  successor  of  Col. 
Bherer,  to  be  excused  from  acting,  on  account 
of  the  dangerous  illness  of  his  child,  adding 
that  he  was  also  unwell,  and  would  not  serve; 
that  he  would  rather  pay  his  fine.  On  these 
grounds  the  colonel  excused  him,  and  appoint- 
ed in  his  place  Lieutenant  William  Potter. 
The  court  as  thus  organized,  imposed  the  fine. 
It  was  further  insisted  that  the  warrant  was  ir- 
245*]  regular,  having  been  issued  *before 
any  official  notice  by  the  court  to  the  plaintiff 
that  a  fine  had  been  imposed,  the  summons  to 
the  court-martial  not  having  been  personally 
served  on  him.  The  court  below  charged  the 
jury  that  the  warrant  did  not  constitute  a  jus 
tification,  for  the  reason  that  the  court-martial 
was  not  duly  organized,  and  also  on  the  ground 
that  notice  of  the  fine  should  have  been  given 
before  issuing  the  warrant.  The  defendant 
excepted.  The  jury  rendered  a  verdict  for  the 
plaintiff  and,  after  judgment,  the  defendant 
sued  out  a  writ  of  error. 

Mr.  J.  Taylor,  for  plaintiff  in  error. 

Mr.    E.  Van   Bur  en,   for    defendant    in 
error. 

By  the  Court,  Cowen,  /.  The  first  ques- 
tion is,  whether  there  was  a  vacancy,  within 
the  meaning  of  the  militia  law.  If  not,  it  is 
agreed  that  the  court  martial  had  no  jurisdic- 
tion. The  statute  relied  on  as  authority  for 
filling  the  vacancy  is  1  R.  S.,  1st  ed.,  p.  309, 
sec.  17;  p.  303.  3d  ed.  This  provides  that,  "In 
case  any  vacancy  shall  happen  in  the  court,  or 
a  new  court  shall  be  required,  the  officer  or- 
dering the  court  or  his  successor  in  command 
may  lill  such  vacancy  or  order  a  new  court." 
The  court  below  charged  that,  from  the  proofs 
in  the  case,  there  was  not  such  a  vacancy  as 
would  authorize  the  appointment  of.  Potter. 
And  looking  at  the  declarations  of  Lovejoy  as 
merely  ex parte, however  reasonable  his  ground 
WHS  for  a  present  excuse  from  remaining  and 
serving,  it  was  of  a  mere  temporary  character, 
in  no  sense  amounting  to  an  absolute  disqual 
ification.  Independently  of  the  co-operation 
of  the  appointing  power,  I  take  it  to  be  entire- 
ly clear,  that  nothing  short  of  some  permanent 
disqualification — such  as  removal  with  a  view 
to  a  change  of  domicil;  or,  perhaps,  lasting 
physical  disability,  for  instance,  paralysis  or 
t?S 


insanity — ran  be  allowed  as  of  itself  creating  a 
vacancy.  Suppose  Capt.  Lovejoy  had  removed 
beyond  the  district  to  which  his  office  related 
for  the  purpose  of  temporary  occupation,  and 
that  even  for  many  months.  *If  he  had  [*24<& 
done  so  with  an  intention  to  return  and  con- 
tinue his  former  domicil,  the  case  would  have 
been  stronger  than  that  which  occurred;  and 
yet  it  would  not  in  itself  have  avoided  his 
place  as  a  member  of  the  court  martial.  Lynn 
v.  Com. .  3  Bibb,430;  Vide,  Rex  v.  Exeter, Comb. , 
197.  There  was  no  refusal  to  accept  the  ap- 
pointment; for  he  had,  with  the  other  members 
of  the  Board,  sworn  into  office,  and  all  three 
had  convened  for  the  purpose  of  entering  on 
business.  After  once  accepting  an  office,  re- 
fusal to  serve  is  a  cause  of  forfeiture,  if  with- 
out good  reason;  but  however  general  and  ab- 
solute, it  is  not  a  forfeiture  per  »e.  The  dan- 
gerous illness  of  Capt.  Lovejoy's  child,  or  his 
own  indisposition,  was  good  cause  of  adjourn- 
ment; but  it  did  not  create  a  vacancy. 

The  C.  P.  were  equally  correct  in  supposing 
that  the  colonel  could  not,  of  his  own  head, 
dismiss  or  excuse  Capt.  Lovejoy,  and  thus  cre- 
ate a  vacancy.  He  could  not  remove  him  with- 
out his  consent,  whether  on  the  ground  that 
he  had  a  good  present  excuse  for  refusing  to 
serve  or  not. 

There  is,  however,  an  ulterior  view  of  the 
question  which  does  not  seem  to  have  been 
presented  below,  and  which  appears  to  me  de- 
cisive in  favor  of  the  defendant.  The  colonel 
is  the  appointing  power  of  a  regimental  court- 
martial;  1  R.  8.,  303,  3d  ed.,  sec.  15  ;  and  as 
such,  had  detailed  these  members  and  fixed 
the  time  of  their  meeting;  and  he  (or  rather 
his  successor,  which  is  the  same  thing)  hap- 
pened to  be  present  at  the  time  when  the  court 
organized.  Capt.  Lovejoy,  after  swearing  in, 
declaring  there  was  good  cause  for  not  remain- 
ing, offered  to  vacate  his  place;  the  colonel  ac- 
cepted the  offer  and  detailed  another  to  act  in 
his  stead.  We  have  here  the  concurrence  both 
of  the  officer  appointed  and  the  appointing 
power,  that  the  former  should  vacate  and  an- 
other be  substituted,  and  both  are  done  in 
form.  There  is  no  doubt  of  the  intent;  and  I 
am  of  opinion  that,  by  this  joint  act,  a  vacancy 
was  effectually  created  and  supplied  within 
the  meaning  of  the  statute.  This  statute  is  a 
legislative  delegation  of  the  power  to  appoint 
commissioners  from  among  the  officers  of  the 
regiment.  It  is  a  very  usual  case  in  our  le«:;il 
system,  though  most  common  *and,  [*247 
therefore,  affording  more  full  illustration  as  to 
the  means  of  vacating  and  tilling  vacancies  in 
our  judiciary  and  in  corporations.  But  all 
cases  of  the  kind  are  equally  delegations  of  po- 
litical power.  One  familiar  method  of  vacation 
is  by  resignation;  and  I  believe  it  has  never 
been  doubted  that,  independently  of  any  stat- 
utory or  constitutional  provision,  resignations 
may  be  effected  by  the  concurrence  of  the  in- 
cumbent nnd  the  appointing  power.  In  cases 
of  municipal  corporations,  where  the  mode  of 
appointment  is  by  election  from  a  certain  class, 
this  mode  of  vacation  by  resignation  and  ac- 
ceptance has  often  been  judicially  recognized 
and  allowed  as  valid.  A  learned  writer  ob- 
serves upon  the  cases  on  this  subject:  "I  pre- 
sume that  a  right  to  accept  a  resignation  passes 
incidentally  with  a  rightto  elect."  Willc.  Muu. 
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Corp. ,240.  Indeed,  this  seems  to  have  gen- 
erally been  taken  for  granted  by  the  cases,  the 
main  questions  having  been  on  the  mode  of 
resignation.  On  these,  however,  the  cases  are 
entirely  clear,  that  the  resignation  may  be 
either  in  writing  or  by  parol,  express,  or  even 
by  implication,  so  that  there  be  an  intent  to 
resign  on  one  side,  and  an  acceptance  on  the 
other.  In  Le  Roy  v.  Tidderley,l  Sid. ,14,  Hale, 
Ch.  B.,  said  that  every  corporation,  as  such, 
had  power  to  accept  a  resignation.  This  was 
agreed  by  the  whole  court  in  Jenning's  case,  12 
Mod.,  402.  In  Taylor's  case,  Poph.,  133,  134, 
it  came  out  that  one  Hazard  had  agreed  with 
the  City  of  Gloucester  to  resign  his  place  of 
alderman,  in  consideration  of  £10  a  year  for 
life.  His  wife  being  discontented,  he  would 
have  been  off.  Coventree,  his  solicitor,  said  he 
could  not  surrender;  and  cited  Middlecot's  case, 
an  alderman  of  B. ,  where  the  opinion  of  the 
court  was  (13  Eliz.)  that  he  could  not.  Dode- 
ridge  answered:  "Perhaps  they  would  not  ac- 
cept his  surrender."  Montague  said,  "that  Al 
derman  Martin  of  London  gave  up  his  alder- 
man's place;  and.  without  question,  any  man 
in  such  a  case  may  surrender  or  leave  his 
place,  to  which  \he  court  agreed;"  and  held 
him  to  his  bargain.  Hazard's  case  is  reported 
to  the  same  effect  in  2  Roll.,  11.  Tberethe  jus- 
tines  appear  to  have  united  in  answering  Cov- 
248*]  entree  *that  the  failure  of  the  alder- 
man of  B.  to  effect  his  resignation,  was  the  re- 
fusal of  his  superiors  to  assent.  The  incidental 
power  of  a  municipal  corporation  is,  therefore, 
beyond  question.  Willc.  Mun.  Corp.,  240.  The 
case  is  analogous  to  the  present.  The  1  R.  S., 
Ill,  112,  2d  ed.,  sec.  36,  goes  upon  the  princi- 
ple of  these  authorities,  and  I  think  compre- 
hends the  case  before  us.  After  designating 
various  bodies,  boards  or  officers  to  whom  res 
ignations  may  be  addressed  by  certain  officers, 
it  adds,  sub.  8:  "By  all  other  officers  to  the 
body.  Board  or  officer  that  appointed  them." 
The  next  section  mentions  resignation  as  one 
mode  of  creating  a  vacancy. 

Where  no  particular  mode  of  resignation  is 
prescribed  by  law,  and  where  the  appointment 
is  not  by  deed,  it  may  be  by  parol;  as  by  the 
incumbent  declaring  to  the  appointing  power 
that  he  resigns  his  office,  or  will  continue  to 
serve  no  longer,  and  requesting  an  acceptance 
of  his  resignation.  Nor  need  the  acceptance  b« 
in  writing.  It  is  enough  that  the  office  be  treat- 
ed as  vacant;  for  instance  by  appointing  a  sue 
cessor.  The  leading  case  of  Rex  v.  Rippon,  1 
Ld.  Raym.,  563;  8.  0.,  2  Salk,  433,  resolves 
both  these  points.  The  same  thing,  touching 
the  form  of  the  resignation,  was  agreed  in  Re- 
gina  v.  Lane,  as  it  appears  by  three  reporters. 
2  Ld.  Raym.,  1304;  Fost..  275,  and  11  Mod., 
270;  see  Jenning's  case.  12  Mod.,  402,  8.  P.; 
Rec/.  v.  Gloucester,  Holt,  450,  S.  P.  Indeed,  as 
I  before  remarked,  a  vacancy  may  sometimes 
arise  from  a  mere  implied  resignation,  as  by 
accepting  an  office  incompatible  with  that 
which  is  claimed  to  be  vacant.  People  v.  Car- 
riqne,  2  Hill,  97,  and  the  books  there  cited. 

I  am  not  aware  of  any  statute  forbidding 
resignations  in  the  common  law  form  ;  and 
there  being  none,  as  I  believe,  I  can  entertain 
no  doubt  that  the  place  of  Captain  Lovejoy 
was  legally  vacated ;  and  room  thus  made  for 
the  appointment  of  a  successor  according  to 
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the  statute.  He  refused  to  serve,  and  in  effect 
*offered  to  surrender  his  place  to  the  [*249 
appointing  power,  by  which  the  offer  was  ac- 
cepted and  a  successor  appointed. 

I  do  not,  therefore,  stop  to  discuss  the  ques- 
tion whether  the  act  of  Colonel  Wagoner  was 
judicial  in  its  character,  and  so  conclusive 
against  all  question  collaterally.  Wood  v. 
Peake,  8  Johns.,  69,  a  case  of  appointment  by 
justices,  of  a  constable,  looks  strongly  that 
way;  and  if  correct  in  principle  that  the  act  of 
appointment  involved  a  judicial  determination 
on  the  question  of  vacancy,  it  is  conclusive. 
I  confess  the  exercise  of  a  power  to  appoint  in 
a  given  case  always  has  appeared  to  me  rather 
an  act  of  ministerial  or  executive,  than  judicial 
power.  The  boundary  is  somewhat  confused  by 
the  adjudications,however,and  I  am  sure  it  can- 
not now  be  necessary  to  examine  the  question. 

The  court  below,  I  think,  erred  in  holding 
that  notice  by  the  court-martial  to  the  delin- 
quent, of  the  fine  imposed,  was  essential  to  the 
right  of  issuing  a  warrant  for  collection;  al- 
though he  had  not  personal  notice  to  appear. 
The  only  consequence  of  the  original  notice 
not  being  personal  is,  that  after  being  apprised 
of  the  fine,  the  delinquent  has  ten  days  in 
which  to  appeal  from  the  decision  of  the  of- 
ficer instituting  the  court.  The  provisions 
touching  the  question  are  contained  in  1  R  S., 
304,  309,  2d  ed.  Even  if  it  be  the  duty  of  the 
court  to  give  notice,  which  is  certainly  the  bet- 
ter course,  yet  the  statute  in  this  is  merely  di- 
rectory. It  does  not  make  the  notice  a  condi- 
tion on  which  the  warrant  is  to  go;  indeed  it 
is  not  pretended  that  there  is  any  positive  di- 
rection to  the  court  on  the  subject.  There  being 
a  want  of  personal  notice  originally,  the  time 
for  appeal  is  very  properly  extended;  but  it  is 
not  essential  to  this  right  that  it  should  be  ex- 
ercised before  execution.  In  most  other  cases, 
the  appeal  may  as  well  be  taken  afterwards 
as  before.  If  the  execution  be  levied,  that  of  it- 
self is  notice,  and  a  successful  appeal  will  sub 
vert  the  levy  as  well  as  the  previous  proceed- 
ings. Admitting  it,  therefore,  to  have  been  the 
duty  of  the  court  to  give  notice,  they  have  neg- 
lected their  duty  and  may  be  liable  to  an  ac- 
tion, if  any  mischief  arose  from  the  neglect. 
*But  notice  not  being  put  forward  as  [*25O 
an  essential  prerequisite  to  execution,  it  may 
be  omitted  without  vitiating  the  proceedings. 

On  the  whole,  I  am  of  opinion  that  the  judg- 
ment of  the  court  below  should  be  reversed. 

Ordered  accordingly. 

Cited  in-19  N.  Y.,  201 :  26  N.  Y.,  332 ;  35  Barb.,543 ; 
38  Barb..  56 :  103  U.  S.,  474  :  31  N.  J.  L.,  128  ;  18  Am. 
Rep.,  252 ;  64  Me.,  197  ;  41  Am.  Rep.,  421 ;  27  Kan.,445. 


IvEELER 

v. 

THE    FIREMAN'S     INSURANCE     COM- 
PANY OF  THE  CITY  OF   ALBANY. 

Marine  Insurance — Implied    Warranty  of  Sea- 
worthiness— Breach  of —Failure  to  Take   on 

NOTE.— Marine  insurance— Warranty  of  seawor- 
thiness— Implied—  What  it  coven. 

See,  Silva  v.  Low,  1  Johns.  Cas.,  184,  note ;  Warren 
v.  United  Ins.  Co.,  2  Johns.  Cas.,  231,  note ;  Barne- 
wall  v.  Church,  1  Cai.,  217,  note;  Talcott  v.  Com. 
Ins.  Co.,  2  Johns..  124,  note. 

Deviation.  See,  Union  Ins.  Co.  v.  Tysen,  ante,  118 
and  notes  cited. 
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Licenced  Pilot— Custom— State  Statute  Licens- 
ing Pilot* —  Constniction  of— Deviation  in 
Riter  Mitigation  —  New  Trial  —  Verdict 
Against  Weight  of  Evidence. 

A  vessel  will  not  IK?  considered  seaworthy,  within 
the  implied  warranty  in  a  policy  of  insurance,  if,  in 
Davintlng  H  river  where  it  is  customary  to  take  on 
board  a  licensed  pilot,  she  proceed  without  one. 

Otherwise,  if  such  be  not  the  custom:  in  which 
case  the  captain,  mate  or  other  person,  possessing 
the  requisite  skill,  may  act  as  pilot. 

Though  the  policy  contain  a  clause  expressly  pro- 
viding that  tlu-  master  or  mate  may  act  as  pilot  in 
certain  specified  waters:  this  will  not  be  construed 
as  lie-in  in>f  their  customary  right  to  act  in  other 
parts  of  the  voyage. 

In  an  action  on  a  policy  executed  in  this  State 
u pon  a  schooner  engaged  in  the  coasting  trade,  it 
appeared  that  while  the  schooner  was  proceeding 
up  the  Potomac  River,  steering  for  a  port  in  Vir- 
ginia, she  was  diverted  from  her  course  and  wrecked 
on  the  Maryland  side:  that  there  was  a  statute  in 
Maryland  for  licensing  pilots,  which  prohibited 
pel-sons  from  acting  as  such  without  license;  that 
the  schooner  in  question  was  piloted  by  her  mate, 
a  man  well  qualified  for  the  purpose,  but  who  was 
not  licensed;  and  that  it  was  customary  for  the 
masters  and  mates  of  vessels  of  the  size  of  the 
schooner,  and  engaged  in  the  same  trade,  to  act  as 
their  own  pilots.  Held,  it  not  appearing  that  the 
jurisdiction  of  Maryland  extended  over  the  waters 
of  the  Potomac,  so  as  to  subject  to  her  laws  vessels 
destined  fora  Virginia  port,  that  the  fact  of  there 
being  no  licensed  pilot  on  board  the  schooner,  con- 
stituted no  defense  to  the  action. 

Semtile,  that  as  between  the  insured  and  under- 
writer, a  statute  regulation  for  licensing  pilots  and  I 
enforcing  a  monopoly  in  their  favor  by  certain  pen-  j 
allies,  but  containing  no  declaration  that  vessels 
shall  be  regarded  as  unseaworthy  for  non-compli- 
ance, is  to  be  construed  as  directory  merely :  and 
though  a  vessel  proceed  with  a  pilot  who  is  unli- 
censed, yet  if  he  be  properly  qualified  in  other  re- 
spects, this  will  constitute  no  defense  to  an  action  on 
the  policy. 

If  the  master  and  crew  of  a  vessel  be  ignorant  and 
unskilled  in  the  duties  of  their  profession  generally  ; 
this  will  amount  to  a  breach  of  the  implied  warran- 
ty of  seaworthiness,  and  discharge  the  underwriters. 
Per  Cowen,  J. 

Otherwise,  as  to  ignorance  in  respect  to  the  par- 
251*]  ticulur  navigation  where  the  vessel  *is  lost; 
provided  it  appear  to  have  had  no  connection  with 
the  disaster.  Per  Cowen,  J. 

If,  in  an  action  on  a  marine  policy,  the  judge  tell 
the  jury  that,  in  case  the  loss  arose  from  "want  of 
ordinary  prudence  in  the  navigation  of  the  vessel," 
they  should  find  for  the  underwriters:  this  will  be 
regarded  as  equivalent  to  submitting  the  question, 
whether  the  loss  arose  either  from  ignorance  or  or- 
dinary neglect. 

In  general,  where  a  jury  have  passed  upon  con- 
flicting testimony,  the  court  will  not  disturb  the 
verdict  on  the  ground  of  its  being  against  the  weight 
of  evidence. 

Stml>le.  that  a  deviation  is  not  predicable  of  river 
navigation  ;  especially  under  a  mere  time  policy. 

Kvcn  if  the  policy  limit  the  vessel  to  a  given  geo- 
graphical track,  and,  in  navigating  a  river  on  her 
general  course,  she  negligently  and  unskillfully  de- 
part from  the  channel,  this  will  be  no  deviation  in 
the  legal  sense.  SemlAe. 

The  true  objection  to  a  deviation  is  that  the  party 
contracting  has  voluntarily  substituted  another 
voyage  for  that  which  has  been  insured.  Per 
Cowen,  J. 

Whether,  in  the  case  of  river  navigation,  there 
may  not  be  a  deviation  by  such  delay  or  other  acts 
as  are  equivalent  to  substituting  one  voyage  for 
another,  qmere. 

The  case  of  Jolly  v.  Ins.  Co.,  Wright,  546,  com- 
mented on  and  questioned. 

Citatlons-7  T.  K.,  160: 1  Phil.  Ins.,  311. 312,  315,332; 
5Geo.  II..ch.20;  13  Pick.,  518;  13  Pet,  157;  5  Ohio, 
4.35;  Wright,  540;  1  Doug.,  291;  6  Taunt.,  498;  3  Hill, 
118. 

ACTION  on  a  policy  of  insurance,  tried  at 
the  N.  Y.   Circuit,  in  November,  1841, 
before  Kent,  C.  Jvdye.     The  policy  was  for 
$2,000,  upon  the  schooner  Merchant,  "at  and 
from  all  ports  and  places  in  the  coasting  busi- 
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ness,  for  eight  months  from  the  18th  of  May, 
1885,"  etc.  It  contained  no  clause  insuring 
against  the  negligence  of  the  mailer  or  en  w; 
and  provided  that  the  vessel  should  "not  vint 
any  port  south  of  the  Chesapeake  Bay  or  east 
of  Boston,  without  the  consent  of  the  Com- 
pany, unless  obliged  thereto  by  stress  of 
weather."  The  captain  and  mate  were  "priv- 
ileged to  stand  their  own  pilot  up  Delaware 
Bay  and  River,  Hudson  River  and  Sandy 
Hook."  The  vessel  was  wrecked  in  the  Po 
tomac  River;  and  this  action  was  brought  for 
the  loss. 

It  appeared  on  the  trial,  that  November  11, 
1885,  the  schooner  passed  Smith's  Point,  at  I  lie 
mouth  of  the  Polomac.  on  a  voyage  from  N. 
Y.  to  Alexandria  and  Georgetown.  While 
pursuing  her  course  in  a  dark  night,  the  bin- 
nacle *light  went  out,  the  vessel  left  [*252 
the  channel  leading  to  the  Virginia  ports, 
passed  to  the  Maryland  side  of  the  river,  and 
struck  on  Herring*  Island  shoal,  where  she  was 
wrecked.  Evidence  was  given  on  the  question 
of  neglect,  and  as  to  the  cause  of  the  light  going 
out.  It  further  appeared  that  there  was  no 
licensed  pilot  on  board;  but  that  the  vessel  was 
piloted  by  one  Cossey,  who  was  well  acquainted 
with  the  navigatiou  of  the  Potomac,  and  who 
shipped  at  N.  Y.  as  mate  and  pilot.  It  was 
proved  to  be  customary  for  the  masters  and 
mates  of  vessels  of  the  size  of  the  one  in  ques- 
tion, engaged  in  the  trade  to  Alexandria  and 
Georgetown,  to  act  as  their  own  pilots;  and 
Cossey  was  shown  to  have  been  a  skillful, 
trustworthy  pilot,  and  a  good  seaman.  Several 
witnesses,  who  knew  him  well,  spoke  highly 
and  decidedly  of  his  qualifications  and  good 
habits.  There  were  no  pilots  to  Alexandria  or 
Georgetown  holding  a  branch  for  the  Poto- 
mac, and  no  regular  pilots  for  that  river,  ex- 
cept on  the  Maryland  side. 

The  defendants  introduced  in  evidence  a 
statute  of  Maryland,  entitled  "An  Act  to  Es- 
tablish Pilots  and  Regulate  their  Fees,  "passed 
Nov.  1803;  also  various  supplementary  statutes. 
It  was  proved  by  the  defendants  that  branch 
pilots  had  been  licensed,  and  were  acting  un- 
der those  statutes  when  the  Merchant  was  lost. 

One  ground  of  defense  urged  was,  that  there 
had  been  a  deviation.  In  respect  to  this,  the 
judge,  in  charging  the  jury,  said  a  deviation 
was  any  departure  from  the  course  of  the  voy- 
age from  intention  or  gross  negligence;  that 
he  did  not  regard  this  case  as  of  such  a  char- 
acter. If,  however,  the  jury  were  satisfied 
that  the  vessel  had  been  got  out  of  her  track 
from  intention  or  gross  negligence,  they  should 
find  for  the  defendants;  but  if  from  accident 
merely,  that  would  not  discharge  the  defend- 
ants. As  to  another  ground  of  defense,  viz.: 
the  unseaworthiness  of  the  vessel  for  the  want 
of  a  pilot,  and  the  extinguishment  of  the  bin- 
nacle light,  the  judge  said  he  was  not  con- 
vinced that  the  jurisdiction  of  Maryland  over 
the  waters  of  the  Potomac  was  exclusive,  sons 
to  oblige  vessels  trading  to  *ports  in  [*iioi{ 
Virginia  to  take  pilots;  but  however  that  might 
be,  the  laws  of  Maryland  did  not  compel  the 
taking  of  a  pilot,  so  as,  by  the  want  of  such 
pilot,  to  avoid  the  contract  of  insurance.  And 
he  instructed  the  jury  that,  if  they  should  find 
the  vessel  had  on  board  a  person  competent  as 
a  pilot,  according  to  the  usage  in  evidence,  the 
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defendants  had  not  made  out  their  defense  on 
this  ground;  and,  as  to  the  binnacle  light,  if 
the  jury  should  find  that  it  went  out  from  any 
original  defect,  or  any  subsequent  defect  which 
might  have  been  remedied  before  the  loss, 
then  the  defendants  would  be  entitled  to  their 
verdict;  otherwise,  not.  The  defendants' coun- 
sel requested  the  judge  to  charge,  that,  if  the 
loss  arose  from  negligence  or  ignorance  of  the 
master  and  crew,  the  defendants  were  exoner- 
aied.  The  judge  said,  that  although  such  was 
not  his  opinion  where  the  proximate  cause  of 
the  loss  was  a  peril  within  the  policy,  yet  at 
the  instance  and  with  the  assent  of  the  parlies, 
and  in  order  that  this  question  of  fact  might 
be  inquired  into,  he  charged  that,  if  the  loss 
arose  from  the  want  of  ordinary  prudence  in 
the  navigation  of  the  vessel,  then  the  jury 
should  find  for  the  defendants.  He  refivsed  to 
charge,  though  requested  by  the  the  defend- 
ants' counsel,  that,  by  the  construction  of  the 
policy,  the  master  and  mate  were  precluded 
from  acting  as  pilots  up  the  Chesapeake  and 
Potomac;  or  that,  by  the  laws  of  Maryland, 
the  vessel  was  bound  to  take  a  commissioned 
pilot;  or  that  those  laws  went  to  prove  that 
pilots  could  be  had  at  the  cape*  of  the  Chesa- 
peake, etc. 

Tlie  jury  rendered  a  verdict  in  favor  of  the 
plaintiff  for  $2,261.29  damages;  anc^  the  de 
fendants  now  moved  for  a  new  trial  on  a  case. 

.l/i'.vN/x  J.  S.  Van  Rensselaer  and  Willis 
Hall,  for  defendants. 

Mr.  D.  Lord,  Jr.,  for  plaintiff. 

By  the  Court,  Cowen,  J.  The  first  ground 
taken  by  the  defendants'  counsel  is  that  the 
25  t*J  terms  of  the  policy  precluded  *the 
captain  or  mate  from  acting  as  pilot  in  the  Po- 
tomac. The  policy,  for  some  reason,  allows 
the  captain  and  mate  to  pilot  up  Delaware  Bay 
and  River,  Hudson  River  and  Sandy  Hook.  It 
contains  no  express  condition  or  negative 
against  their  acting  as  pilot  in  any  other  river; 
and  cannot,  1  think,  be  understood  as  implying 
that  if  either  possessed  competent  skill  he 
might  not  do  so.  The  permission  was  probably 
intended  to  be  absolute  in  respect  to  the  places 
particularly  mentioned  ;  but  at  others,  to  re- 
quire from  the  assured  that,  at  his  peril,  who 
ever  acted  as  pilot  should  possess  the  requisite 
qualifications.  The  case  stands,  then,  upon  the 
general  doctrine,  that  in  rivers,  etc.,  where  it 
is  not  customary  to  take  a  pilot  on  board,  the 
captain  or  mate  being  duly  qualified,  or  any 
other  competent  person  may  be  relied  on.  In 
the  case  before  us,  the  actual  pilot  was  one 
Cossey,  the  mate,  shipped  as  such  at  N.  Y. ;  a 
man,  as  was  fully  shown,  eminently  skillful 
and  trustworthy  both  as  a  seaman  and  a  pilot 
up  the  Potomac,  possessing  a  thorough  ac 
quaintance  with  and  having  been  long  prac- 
ticed in  the  navigation  of  the  river  and  the 
general  duties  of  a  pilot.  The  rule  laid  down 
in  the  books  that  a  vessel  is  not  seaworthy  un- 
less a  licensed  pilot  be  taken  on  board  for  the 
navigation  of  a  river,  is  put  with  the  qualifica- 
tion that  such  a  practice  is  customary  at  the 
place.  Law  v.  Hollingxworth,  7  T.  R.,  160;  1 
Phil.  Ins.,  315.  Here  the  custom  was  clearly 
shown  to  be  otherwise. 

Admitting  that  a  licensed  pilot  might  have 
been  had  at  the  mouth  of  the  Potomac,  and 
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that  the  laws  of  Maryland  required  one  to  be 
taken,  the  vessel  entered  the  river  and  was 
steering  for  a  port  on  the  Virginia  side.  There 
is  nothing  in  the  case  to  show  that  the  juris- 
diction of  Maryland  exeaded  over  the  whole 
river,  so  that  her  laws  would  control  vessels 
steering  for  ports  in  Virginia,  or  supersede  the 
general  custom  in  Virginia  to  sail  without  a 
licensed  pilot.  But  if  otherwise,  it  is  a  serious 
question  whether  the  omission  to  take  such  a 
pilot  would,  per  se.  vacate  the  policy.  Even  if 
this  policy  had  been  effected  in  Maryland,  sucli 
a  law  would,  I  take  it,  be  considered  *as[*255 
merely  directory;  and  unless  it  contained  a 
clause  expressly  declaring  the  vessel  unsea- 
worthy  for  want  of  a  pilot,  it  could  not  be  re- 
ceived to  overcome  the  fact  that  theie  was  a 
pilot  onboard  of  capacity  and  integrity  entire- 
ly proportioned  to  the  difficulties  of  the  navi- 
gation. The  directions  by  law  for  licensing 
pilots  on  a  river  and  enforcing  a  sort  of  mo- 
nopoly in  their  favor  by  penalties,  like  the  5 
Geo.  II.,  ch.  20,  in  respect  to  the  Thames,  have 
not,  that  I  am  aware,  ever  been  extended  to 
avoid  a  policy,  merely  because  they  may  hap- 
pen to  have  been  disregarded.  The  question 
was  raised,  but  not  passed  upon,  in  Law  v. 
Hollingsworth.  The  Statute  of  Maryland  pro- 
duced in  evidence  amounts  to  no  more. 

In  Warren  v.  Ins.  Go.,  13  Pick.,  518,  it  was 
held  that  a  non-compliance  with  the  Statutes 
of  the  U.  8.,  requiring  that  every  vessel  bound 
on  a  voyage  across  the  Atlantic,  shall  have  on 
board,  well  secured  under  deck,  a  certain 
quantity  of  water,  under  penalty  of  a  certain 
sum  of  money  to  the  crew  or  passengers,  in 
case  they  shall  be  put  on  short  allowance,  did 
not  ipso  facto  render  the  vessel  unseaworthy,  or 
the  voyage  illegal,  so  as  to  avoid  a  policy  of 
insurance.  See,  also,  In*.  Co.  v.  Pulleys,  13 
Pet.,  157;  and  Keir  v.  Andrade,  6  Taunt.,  498. 

It  would,  doubtless,  have  been  erroneous 
had  the  jury  been  charged  that  general  igno- 
rance and  unskillfulness  of  the  master  and  crew 
in  their  profession  and  business  would  not 
have  rendered  the  vessel  unseaworthy,  and  en- 
titled the  defendants  to  a  verdict.  1  Phil.  Ins., 
311,  312.  But  I  do  not  understand  the  learned 
judge  so  to  have  charged;  nor  that  he  was  re- 
quested to  charge  the  contrary.  The  request 
was,  indeed,  to  charge  that,  "If  the  loss  arose 
from  the  negligence  or  ignorance  of  the  mas- 
ter and  crew,  the  defendants  were  exonerated." 
I  understand  this  word  "  ignorance  "  as  here 
used,  to  mean  ignorance  of  the  particular 
navigation  of  the  river  operating  as  the  cause 
of  the  disaster  The  judge  then  adds,  that 
though  his  opinion  was  otherwise  of  the  law, 
the  proximate  cause  being  a  peril  insured 
against,  yet,  as  the  parties  have  consented,  he 
should  *charge,  and  did  so,  that  if  the  [*256 
loss  arose  from  want  of  ordinary  prudence  in 
the  navigation  of  the  vessel,  then  the  jury 
should  find  for  the  defendants.  This  charge 
followed  the  request,  and  covered  the  whole 
ground.  The  jury  have  found  there  was  no 
want  of  ordinary  prudence  in  the  navigation 
of  the  vessel;  and  of  course  the  loss  could  not 
have  happened  in  consequence  of  ignorance  or 
negligence.  There  is,  indeed,  no  very  great 
compass  of  skill  required  in  these  coasting 
voyages;  but  quoad  hoc  it  must  be  competent 
as  in  all  others;  and  a  want  of  it  at  the  outset, 
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especially  in  the  master,  would  be  a  fatal  vio- 
lation of  the  implied  warranty  of  seaworthi- 
ness. Any  subsequent  and  temporary  state  of 
unseaworthiness  cannot  operate  as  a  defense, 
where  it  appears  to  have  had  no  connection 
with  the  disaster.  1  Phil.  Ins.,  882.  Here  the 
jury  have,  by  their  finding,  negatived  any  such 
connection. 

The  jury  have  also  negatived  by  their  find- 
ing on  the  same  part  of  the  charge,  that  there 
was  any  negligence  which  can  furnish  a  color 
of  defense.  They  say  there  was  no  violation 
of  even  ordinary  prudence.  It  is  insisted  that 
the  finding  is  against  the  weight  of  evidence. 
The  question  was  very  fully  investigated,  and 
the  verdict  passed  upon  conflicting  evidence. 
There  is  clearly  no  such  preponderance  in  favor 
of  the  defendants,  that  we  should  be  warrant- 
ed in  disturbing  the  verdict. 

The  question  upon  the  lowest  degree  of  neg- 
ligence having  been  thus  found  against  thede 
fendants,  it  of  course  disposes  of  the  question 
of  deviation  so  far  as  it  depended  on  a  depart- 
ure from  the  proper  track  of  the  vessel  through 
the  higher  degree,  viz. :  gross  negligence.  In- 
tentional departure  was  also  put  to  them  and 
they  have  found  there  was  none. 

It  is,  moreover,  quite  difficult  to  perceive 
how  deviation  can  be  predicated  of  river  navi- 
gation in  almost  any  case,  and  especially  un- 
der such  a  policy  as  this.  It  is  a  policy  on 
time,  covering  all  and  any  adventures  to  and 
fro  in  the  whole  region  of  the  coasting  trade 
from  Albany  round  to  Boston,  and  thence  to 
Chesapeake  Bay,  at  the  pleasure  of  the  owners. 
That  the  vessel  could  be  said  to  deviate  by 
257*]pursuingany  track  within  *these  limits, 
it  would,  I  apprehend,  be  difficult  to  show.  A 
deviation  proper  is  always  relative  to  the  ge- 
ographic line  fixed  by  the  policy.  But  if  this 
had  tied  up  her  course  from  Albany  to  George- 
town or  Alexandria,  she  being  in  the  Potomac 
crowding  sail  for  her  port  of  destination, 
though  so  unskillfully  as  to  go  in  the  wrong 
channel  ;  one  that  was  never  taken  before  for 
such  a  purpose  ;  yet,  so  long  as  she  kept  the 
general  course  of  the  river,  she  had  not,  I  ap- 
prehend, deviated  within  the  sense  of  the  law. 
Jolly  v.  Ins.  Co.,  Wright,  540,  seems  to  suppose 
the  contrary;  but  stands  better,  I  think,  on  the 
more  general  ground  of  a  gross  blunder  in  the 
master.  Lodwicks  v.  Ins.  Co.,  5  Ohio,  485 
Whether  there  may  not  be  a  deviation,  in  such 
case,  by  delay  or  other  acts,  whereby  the  par- 
ty can  be  said  to  have  voluntarily  substituted 
another  voyage  for  that  described,  it  is  not  ma- 
terial to  enquire,  because  there  is  no  color  for 
saying  that  any  such  act  took  place.  "  The 
true  objection  to  a  deviation  is,  that  the  par- 
ty contracting  has  voluntarily  substituted  an- 
other voyage,  for  that  which  has  been  in- 
sured." Ld.  Mansfield,  in  Lavabrev.  Wilson,  1 
Doug.,  291.  (See,Ins.Co.v.Tysen,ante.  p.  118.) 
The  question  as  to  the  cause  of  the  binnacle 
light  being  extinguished  was  also  submitted 
to  the  jury  ;  and  clearly  their  verdict  should 
not,  in  this  respect,  be  disturbed. 

New  trial  denied. 

Insurance  for  sea  voyage— Liability  of,  and  what 
urill  diwharge  insurer.  Cited  in-11  N.  Y.,  21 :  9  Bos., 
112 ;  37  Mo.,  2»:  66  Am.  Dec.,  820.  821 ;  7  La.  An.,  685. 

Seawtrthinexn—  What  constitutes.  Cited  In— 21  N. 
Y.,  386 ;  4ti  Super.,  443. 
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Conflicting  textlmony  —  Conclwrivenemt  of  verdict, 
e^pOMfno  upon.    Cited  In— 1  Barb.,  238:  3  Barb.. 

639 ;  4  Barb..  172;  6  Barb.,  471 :  7  Barb..  27H  :  I'.'  Barb.. 

406 ;  16  Barb..  81  :  36  Barb.,  26;  10  Bos.,  199.  200;  2  B. 

D.S.,  473;  2  Hilt.  132,  530. 


'FULLER  T.  J.  A.  ROOD.     [*258 

PUading — Notice  of  Special  Matter — Statute.  !M> 
erally  Construed — Sufficiency  of  Notice —  Tres- 
pass. 

One  object  of  the  statute  allowing  notice  of  spe- 
cial matter  to  be  substituted  for  a  plea  was,  to  avoid 
the  niceties  of  special  pleading1 ;  and,  being;  of  a 
highly  remedial  character,  it  should  be  liberally  con- 
strued. 

In  a  notice  of  this  character,  technical  language 
and  matters  of  mere  form,  such  as  time  and  place, 
may  be  wholly  disregarded ;  nor,  in  respect  to  sub- 
stance-even, need  it  contain  all  the  particulars  of  a 
special  plea. 

Such  notice  is  sufficient  if  it  fairly  put  the  plaint- 
iff in  possession  of  the  means  for  ascertaining  tin- 
details  of  the  defense,  though  they  be  not  stait-d. 

In  judging  of  these  notices  the  court  should  look 
to  the  condition  of  the  party,  and,  in  the  exercise  of 
a  sound  discretion  upon  the  nature  of  the  defense  as 
compared  with  the  notice,  determine  whether  a  man 
of  ordinary  capacity  in  business,  assisted  by  profes- 
sional advice,  i-diild  complain  that  be  had  been  mis- 
led. Per  Co  wen,  J. 

In  trespass  brought  in  the  C.  P.  for  taking  cattle, 
notice  was  given  with  the  general  issue  that  the 
cattle  belonged  to  R.  a  third  person,  and  that  the  de- 
fendant rook  them  by  virtue  of  two  executions  Is- 
sued by  H.,  a  justice  of  the  peace,  on  judgments 
rendered  by  him  against  R.— naming  the  parties  in 
whose  favor  the  judgments  were  rendered,  the 
amount  of  the  judgments  respectively,  and  the  time 
of  issuing  the  executions.  Held,  that  the  notice  was 
sufficient  to  authorize  the  defendant  to  give  the 
judgments  in  evidence ;  and  the  common  pleas  hav- 
ing ruled  otherwise,  their  judgment  was  reversed. 

The  case  of  Chamberlain  v.  Gorham,  20  Johns.,  746, 
commented  on,  and  the  defense  of  which  notice  was 
there  given,  declared  to  be  admissible  under  the  gen- 
eral issue.  Per  Cowen,  J. 

Citations— 13  Johns..  475 ;  20  Johns..  746. 

ERROR  to  the  Chautauqua  C.  P.  The  action 
in  the  court  below  was  by  John  A.  Rood 
against  Fuller.  The  declaration  was  in  tres- 
pass for  taking  the  plaintiff's  cattle.  Plea  not 
guilty,  with  notice  that  the  cattle  belonged  to 
Clark  Rood  ;  that  the  defendant  took  them  by 
virtue  of  two  several  executions  issued  by 
Francis  H.  Ruggles,  a  justice  of  the  peace  of 
Chautauqua  Co.,  against  the  goods,  etc.,  of 
Clark  Rood:  that  one  of  the  executions  was  is- 
sued on  the  15th  day  of  February,  1841,  by  the 
said  justice,  then  and  yet  a  justice,  etc.,  of  said 
county,  in  the  Town  of  Pomfret  in  said  county, 
on  a  judgment  which  had  then  lately  been  ren- 
dered by  the  said  justice  in  favor  of  Alvot 
Walker  and  John  Walker  against  the  said  Clark 
Rood,  for  $27.44  damages  and  costs  ;  that  the 
other  *of  said  executions  was  issued  on  [*2f>9 
the  day  and  year  last  aforesaid,  by  the  justice 
aforesaid,  at  the  place  aforesaid,  on  a  judg- 
ment then  lately  rendered  by  the  said  justice 
against  the  said  Clark  Rood  in  favorof  Charles 
J.  Orton,  for  $16.58  damages  and  costs. 

On  the  trial,  after  the  plaintiff  had  shown 
the  taking  of  the  cattle  by  one  Peebles,  a  con- 
stable, and  that  the  defendant  participated  in 
such  taking,  the  defendant  offered  in  evidence 
the  executions  referred  to  in  his  notice.  The 
plaintiff  objected  to  the  evidence,  unless  the 
defendant  would  first  prove  the  judgments 
upon  which  the  executions  were  issued.  The 
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court  sustained  the  objection,  and  the. defend- 
ant excepted.  The  defendant  then  offered  to 
prove  the  judgments;  but  the  plaintiff  objected, 
on  the  ground  that  the  defendant's  notice  of 
special  matter  was  not  sufficient  to  authorize 
him  to  introduce  the  judgments  in  evidence. 
This  objection  was  also  sustained  by  the  court, 
and  the  defendant  excepted.  The  jury  found 
a  verdict  for  the  plaintiff,  and,  after  judgment, 
the  defendant  sued  out  a  writ  of  error. 

Mr. Marvin,  for  plaintiff  in  error. 

Mr. Gardner,  for  defendant  in  error. 

By  the  Court,  Cowen,  J.  The  notice  stiffi 
ciently  apprised  the  plaintiff  of  the  judgments 
against  Clark  Rood.  In  its  account  of  these, 
when  taken  in  connection  with  the  executions 
which  it  set  forth,  we  have  the  name  of  the 
justice,  the  parties  and  the  amount.  It  is  not 
•correct  to  say,  that  a  notice  of  special  matter 
must  contain  all  the  particulars  requisite  in  a 
special  plea  ;  not  even  substantial  particulars, 
in  so  many  words.  True,  it  must  import  all 
the  facts  material  in  a  special  plea  of  the  same 
matter;  Shepard  v.  Merrill,  13  Johns.,  475; 
but  I  apprehend  it  will  be  sufficient,  though 
far  less  definite.  Much  may  be  left  to  implica 
tion,  to  a  general  and  comprehensive  mode  of 
expression,  and  to  the  compass  and  force  of 
2<>O*]  certain  *words  which  would  not  be  ad- 
missible in  a  plea.  That  the  justice  rendered 
judgment,  for  instance,  imports  that  he  ren 
dered  a  valid  judgment,  viz.  :  after  notice  to 
the  party,  and  in  a  case  where  he  had  jurisdic- 
tion of  the  subject  matter.  Otherwise  there 
-could  be  no  judgment,  properly  so  called. 

The  great  point  in  a  notice  is,  that  the  party 
should  be  intelligibly  informed  of  the  matter 
intended  to  be  set  up  as  a  defense.  This  need 
not  be  in  technical  language.  If  the  plaintiff 
be  put  in  possession  of  the  means  for  direct  in- 
formation, that  is  sufficient.  For  instance,  in- 
forming him  that  the  execution  was  issued  by 
«uch  a  justice,  on  a  judgment  between  certain 
parties,  without  more,  would  be  enough  ;  be- 
cuus'e  the  party  might,  by  inquiry, inform  him- 
self of  all  requisite  particulars.  The  case  of 
Chamberlain  v.  Qorham,  20  Johns.,  746,  in  the 
-Court  for  the  Correction  of  Errors,  decides 
•enough,  and  more  than  enough,  to  show  that 
the  notice  in  question  was  abundantly  sufficient. 
In  answer  to  an  action  upon  a  note  given  on 
the  purchase  of  land,  made  by  the  defendant 
And  payable  to  the  plaintiff. the  defendant  gave 
notice  of  a  simultaneous  agreement  sealed  by 
the  plaintiff,  to  deduct  from  the  note  the 
amount  of  certain  judgments  against  him,  if 
any.  which  were  a  lien  upon  the  land,  pro- 
vided the  defendant  should  be  obliged  to  pay 
them.  The  notice,  in  addition  to  this,  was 
merely  to  the  effect  that,  there  were  divers 
judgments,  at  the  time  of  giving  the  note,  out- 
standing against  the  payee,  which  were  a  lien 
upon  the  land  conveyed,  and  which  the  maker 
had  been  obliged  to  pay.  This  notice  was  held 
to  be  too  general  and  indefinite,  first  by  the 
•€.  P.,  and  afterwards  by  the  Supreme  Court ; 
but  the  judgment  of  the  latter  court  was  re 
versed  by  the  Court  for  the  Correction  of  Er 
rors.  Chancellor  Kent,  who  delivered  the  opin 
ion,  certainly  laid  considerable  stress  upon  the 
judgments  being  against  the  payee  who  hac 
•covenanted  to  deduct  the  payments  upon  them. 
HILL  3. 


But  his  whole  course  of  reasoning  went  on  the 
ground,  that  a  notice  of  special  matter  is  suf- 
acient  if  it  be  so  certain  that  the  plaintiff  be  not 
taken  by  surprise  ;  and  he  held  that  the  party 
could  not  allege  surprise,  *when  judg  [*261 
ments  are  mentioned  of  record  as  existing 
against  himself.  The  reason  given  was,  that, 
the  notice  furnished  him  with  the  means  of  in- 
quiry and  information.  The  notice  in  that  case, 
it  will  be  perceived,  was  entirely  barren  of  all 
particulars.  It  was  no  more  than  saying  : 
"There  were  judgments  against  you  which  you 
knew  of  and  which  I  was  obliged  to  pay."  No 
court,  place,  cause,  sum  or  party  plaintiff  was 
mentioned.  In  the  case  before  us,  the  plaint- 
iff not  being  a  party,  it  might  have  been  neces- 
sary, to  bring  it  within  Chamberlain  v.  Oor- 
ham,  that  the  defendant  should, as  he  has  done, 
name  the  justice  or  parties.  Either  would  have 
pointed  out  the  means  of  obtaining  particu- 
lars ;  and  both  were  in  fact  given,  with  the 
amount. 

It  is  a  little  remarkable,  to  be  sure,  that  in 
Chamberlain  v.  Gorham,  the  cause  should  have 
gone  from  the  C.  P.  through  this  court  to  the 
Court  for  the  Correction  of  Errors,  without 
the  discovery  either  by  counsel  or  court  that 
the  defense  was  plainly  admissible  under  the 
general  issue,  without  either  plea  or  notice. 
Such  a  consideration,  however,  detracts  little 
from  the  force  of  the  decision.  Everybody  as- 
sumed the  contrary,  and  the  whole  stress  of 
the  case  was  rested  upon  the  degree  of  certainty 
required  by  the  statute  which  authorizes  a  spe- 
cial notice.  The  result  was,  first,  that  all  mat 
ters  of  mere  form,  such  as  time  and  place, may 
be  disregarded  ;  and  secondly,  that  any  short 
and  comprehensive  phrase,  such  as  one  desir- 
ous to  convey  a  general  knowledge  of  the  nat- 
ure of  his  defense  would  use  in  conversation, 
is  sufficient.  The  court,  in  judging  of  these 
notices,  should  look  to  the  condition  of  the 
party  ;  and,  in  the  exercise  of  sound  discretion 
upon  the  nature  of  the  defense,  as  compared 
with  the  notice,  decide  whether  a  man  of  or- 
dinary capacity  in  business,assisted  too  by  pro- 
fessional advice,  could  complain  that  he  was 
not  fairly  advised  either  of  the  matters  intended 
for  defense,  or  the  means  of  readily  acquiring 
the  requisite  knowledge. 

One  object  of  the  statute  allowing  notices, 
instead  of  pleas  was,  to  avoid  the  niceties  of 
special  pleading.  These,  with*all  the[*262 
liberality  of  the  modern  cases  in  favor  of  re- 
ceiving matter  of  avoidance  xinder  the  general 
issue,  still  presented  real  difficulties;  many 
times  working  the  sacrifice  of  important  rights, 
even  in  the  hands  of  skillful  lawyers.  The 
statute  was  highly  remedial  and  ought  to  be 
liberally  construed.  The  remedy  should  as 
far  as  possible  be  advanced,  and  the  mischief 
suppressed.  This  may  be  effected  without  de- 
stroying any  of  the  principles  on  which  spe- 
cial pleading  was  founded;  much  better,  J[ 
apprehend,  than  by  returning  to  the  ancient 
system  in  all  its  rigor,  as  England  has  done. 
Looking  at  the  late  reports  of  that  country, 
one  is  led  to  believe  that  their  system  of  ad- 
ministering justice,  even  with  the  power  dele- 
gated to  the  judiciary  of  prescribing  rules  for 
special  pleading,  is  losing  more  by  formal  and 
verbal  disputes,  than  it  gains  by  narrowing 
down  the  point  in  controversy. 
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We  are  of  opinion  that  the  judgment  of  the 
court  below  should  be  reversed. 
Judgment  rever«ed.(a) 
Cited  in— 10  Barb.,  57 ;  2  Le».  Ob».,  89. 

(a)  See  EdwardB  v.  demons,  24  Wend..  480,  483. 


NORTH  RIVER  BANK 

e. 
AYMAR  ET  AL.,  Executors,  etc. 

Principal  and  Agent— Letter  of  Attorney— Ex- 
tent of  Antfiority  of  Attorney — How  far  Prin 
eipal  Bound — Duty  of  One  Dealing  with  At- 
torney— Evidence — Declarations  of  Attorney — 
Fraud — Notice. 

A  letter  of  attorney  authorizing  one  to  issue  notes 
in  the  name  of  the  principal,  will  be  construed  as 
extending  only  to  notes  issued  in  the  business  of  the 
principal  or  for  his  benefit. 

If  the  intent  be  that  the  attorney  may  issue  the 
notes  for  his  own  benefit,  or  the  benefit  of  a  third 
person,  the  authority  must  expressly  so  declare. 

In  general,  where  one  acting  under  a  letter  of  at- 
torney, transgresses  the  limits  of  nis  authority,  the 
principal  will  not  be  bound  even  as  between  him- 
self and  the  party  with  whom  the  attorney  deals. 

As  between  one  dealing  with  an  agent  or  attorney 
as  such,  and  the  principal,  the  former  is  chargeable 
with  knowledge  of  the  legal  effect  of  the  authority; 
and  he  must  therefore  inspect  it,  if  in  writing,  or 
learn  its  language  in  the  best  way  he  can,  if  by 
parol. 

The  declarations  of  one  holding  a  letter  of  attorney 
263*]  made  in  the  course  of  his  *dealings  as  such 
with  a  third  person,  are  a  part  of  the  res  gestce,  and 
bind  his  principal  equally  with  the  acts  to  which 
they  relate. 

If  the  acts  of  the  attorney,  independent  of  all  ex- 
trinsic circumstances,  be  such  as  come  within  the 
words  of  the  power,  and  he  profess  at  the  time  to  be 
doing  the  business  for  his  principal,  the  latter  will 
in  general  be  bound ;  and  this,  though  the  attorney 
was  in  truth  dealing  for  himself  or  a  third  person, 
and  in  fraud  of  the  principal. 

Otherwise,  if  the  person  dealing  with  the  attorney 
be  chargeable  with  notice  of  the  fraud. 

Where  one  executes  an  instrument  in  another's 
name,  designating  himself  as  attorney,  this  is  equiv- 
alent to  an  express  declaration  on  his  part  that  ne  is 
acting  in  the  business  and  for  the  benefit  of  his  prin- 
cipal. 

In  general,  he  who  employs  an  agent  or  attorney, 


shall  lose  by  his  fraudulent  or  illegal  act,  in  prefer- 
ence to  ah  innocent  third  person.    Per  Cowen,  J. 

The  application  of  this  rule,  as  between  the  prin- 
cipal and  a  buna  Me  holder  of  notes  made  or  In- 
dorsed by  the  agent  or  attorney,  considered ;  and 
various  eases  on  that  subject  cited  and  review.  <i. 
Per  Cowen.  J. 

P.  gave  J.  a  letter  of  attorney  authorizing  the  lat- 
ter, among  other  things,  to  draw  and  indorse  notes 
in  the  name  and  for  the  benefit  of  the  former :  and 
the  letter  was  deposited  with  a  bank  through  which 
it  was  expected  some  of  the  business  would  tx-dnn.-. 
Various  notes  and  Indorsements  were  subsequently 
made  by  J.;  all  of  which  purported  on  their  face  to 
have  been  executed  for  P.  in  conformity  with,  and 
in  pursuance  of,  the  letter  of  attorney.  In  truth, 
however,  the  notes  had  no  connection  with  P.'s 
business,  but  were  given  for  the  accommodation  of 
third  persons,  who  indorsed  tnem  to  the  Hank  in 
which  the  letter  of  attorney  had  been  deposited 
the  latter  receiving  them  in  the  regular  course  of 
business,  without  notice,  and  fora  valuable  consid- 
eration. Held,  that  P.  was  liable  to  the  Bank  on  t  he 
notes:  though  as  between  him  and  J.,  they  were 
unauthorized  and  fraudulent.  Nelson,  Ch.  J.,  dis- 
sented. 

The  case  of  Atwood  v.  Munnings,  1  Mann.  &  It., 
66 :  S.  C.,  7  Barn.  &  C.,  42,  commented  on  and  ex- 
plained. 

Though  a  partner  who  gives  the  note  of  the  firm 
for  his  private  benefit,  thereby  transcends  bis  au- 
thority ;  yet,  as  between  the  firm  and  a  bona  f<le 
holder,  the  note  is  valid.  Per  Cowen.  J. 

Written  powers  are  to  receive  a  strict  interpreta- 
tion :  and  the  appointee  must  see  at  his  peril  that 
all  the  conditions  upon  which  the  exercise  of  the 
power  is  made  to  depend,  are  observed.  Per  Cow- 
en,  J. 

If  a  note  be  discounted  at  a  bank  for  the  benefit 
of  a  firm  of  which  one  of  the  directors  is  a  member, 
and  it  be  shown  that  he,  with  knowledge  of  certain 
facts  tending  to  invalidate  the  note,  acted  as  a  mem- 
ber of  the  Board  of  Directors  which  ordered  the  dis- 
count, the  Bank  will  be  chargeable  with  notice. 
SemUe. 

Citations— 3  Hill,  279:  Peck,  283,  288;  4  Hunt's 
Merch.  Mag..  456;  1  Salk.,  289:  1  Sch.  &  L.,  222;  9 
Wh.,  644 ;  4  Mass.,  45 :  6  Yerg.,  489 ;  15  East,  38.  43 :  ft 
Cow.,  354,  ,357.  358 :  8  Wend..  498,  499 ;  1  Man  &  R.,  <5«; 
7  Barn.  &  C.,  42,  278 ;  Paley,  Ag.,  ad  ed.,  22.  64-«7.  IN. 
70.  192 ;  5  Bing.,  492 ;  3  Moore  &  P.,  30 :  2  Hill,  451 :  » 
Bing.,  19 ;  Chit.  Bills,  35,  n.,  Am.  ed.,  1839. 

ERROR  to  the  Superior  Court  of  the  City  of 
N.  Y.  The  action  in  the  court  below  was 
by  the  North  River  Bank  against  Aymar  and 
Embury,  executors,  etc.,  of  Pexcel  Fowler  de- 
ceased, *on  eleven  promissory  notes;  [*!i<>4 
six  of  which  purported  to  have  been  made  on 


NOTE. — 1.  Principal  and  agent— Agent  acting  under 
letter  of  attorney—  Presumed  to  authorize  acts  only 
for  benefit  of  principal  unless  contrary  stated— Duty 
of  one  dealing  witli  such  agent  to  acquaint  himself  as 
t  o  hie  power—  When  principal,  bound—  Who  must  lose 
when  agent  acts  fraudulently. 

2.  Note  of  firm  by  partner  for  private  benefit. 

3.  Notice  to  director,  when  notice  to  bank. 

The  decision  of  the  Supreme  Court  in  the  above 
ease  of  North  Kiver  Bank  v.  Aymar  is  said  to  have 
been  reversed  by  the  Court  of  Errors,  nevertheless 
it  is  probably  still  an  authority.  See  table  of  cita- 
tions, especially  as  to  N.  Y.  Reports  at  the  end  of 
the  case  in  this  edition. 

See,  on  general  subject  of  the  case,  note  in  2  Kent, 
Com.  (12th  ed.)*«21. 

1.  A  miked  pinner  to  do  acts  for  the  principal  and 
in  his  name  negatives  all  authority  on  the  part  of 
the  agent  to  do  the  actsfor  the  benefit  of  any  other 
person  than  the  principal.  Persons  dealing  with 
such  an  agent  are  bound  to  notice  this  limitation. 
Martin  v.  Farnsworth,  49  N.  Y.,  555 ;  Towle  v.  Lea- 
vitt.  23  N.  H.,3tiO. 

So.in  general,  where  one  deals  with  an  agent  know- 
ing that  he  acts  under  express  authority,  written  or 
verbal,  he  is  bound  to  know,  at  his  peril,  the  extent 
of  such  authority  and  its  legal  effect.  Baxter  v.  La- 
mont,  60  III.,  237:  Hunt  v.  Chapin.  6  Lans.,  139 : 
Payne  v.  Potter,  9  la..  549;  Morris  v.  Watson.  15 
Minn.,  212.  Compare  Pierce  v.  U.  S.,  74  U.  S..  6«6, 
Floyd  Acceptances  (Book  XIX.,  Law.  ed.,  169);  Lew- 
is v.  Com'rs,  12  Kan.,  186. 

//  a  principal  puts  his  agent  in  a  position  to  im- 
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I  pone  on  innocent  third  parties,  be  will  be  bound 
by  his  acts.  Ambiguous  instructions  will  be  con- 
strued against  the  principal  on  the  principle  that- 
ambiguous  words  generally  are  construed  against 
the  promisor,  grantor,  etc.  Van  Durer  v.  Howe, 
21  N.  Y..  531:  Garrard  v.  Haddan,  67  Pa.  St..  82; 
Dodge  v.  McDonnell,  14  Wis.,  553. 

Private  instructions  to  an  agent  do  not  affect  a 
third  person  dealing  with  the  agent  in  ignorance  of 

!  them.  Cosgrove  v.  Ogden,  49  N.  Y..  ~-V>:  Cross  v. 
Haskins.  13  Vt.,  536  ;  Cruzan  v.  Smith,  41  Ind.,  288. 
Bryant  v.  Moore,  2«  Me.,  84:  Hatch  v.  Taylor.  10  N; 
H.,  538. 

Distinction  between  general  and  special  agency— 
Liability  of  principal.  See  Tradesmen's  Bank  v.  As- 
tor,  11  Wend.,  87.  note ;  Jeffrey  v.  Bigelow.  13  Wend., 
518,  note. 

2.  Power  of  individual  partner— Cannot  bind  firm 
by  note  given  for  Individual  debt.    Mercein   v.  An- 
drus,  10  Wend.,  461,  note;  1  Daniel's  Neg.  Insts..sce. 
366. 

Partnership  prajterty— Transfer  of  by  one  partner 
in  payment  of  individual  debt.  Dob  v.  Halcey,  16 
Johns.,  34,  note. 

3.  Corporations  —  Banks  —  Notice  to  a  director— 
Whether  notice  to  the  bank. 

Notice  to  a  director,  engaged  in  its  business,  is  no- 
tice to  the  bank.  In  addition  to  the  above  case  of 
North  River  Bank  v.  Aymar,  see  Bank  of  U.  S.  v. 
Davis.  2  Hill.  451 ;  Fulton  Bank  v.  Benedict,  1  Hall, 
480;  National  Bank  v.  Norton,  1  Hill,  572;  Lyman  v. 
Bank  U.  8.,  U.  S.  (12  How.),  225. 
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behalf  of  the  defendants'  testator,  and  were 
signed  thus:  "Pexcel  Fowler— Jacob  D.  Fow- 
ler, atty."  Of  these  six  notes,  four  were  pay- 
able to  the  order  of  David  Rogers  &  Bon,  and 
by  them  indorsed;  and  the  other  two  were  pay- 
able to  the  order  of  Jacob  D.  Fowler,  and 
were  indorsed  by  him,  and  by  D.  Rogers  & 
Son.  The  remaining  five  notes  purported  to 
have  been  made  by  Jacob  D.  Fowler,  payable 
to  the  order  of  Pexcel  Fowler,  and  were  in- 
dorsed in  the  same  form  in  which  the  other 
six  notes  were  signed,  viz. :  "Pexcel  Fowler, 
— Jacob  D.  Fowler,  atty." — and  were  also  in- 
dorsed by  D.  Rogers  &  Son.  The  case,  as  it 
further  appeared  on  the  trial,  was  this:  The 
defendants'  testator,  in  his  lifetime,  executed 
to  Jacob  D.  Fowler,  a  letter  of  attorney,  in 
these  words:  "Know  all  men,  etc.,  that  I, 
Pexcel  Fowler,  of,  etc.,  have  made,  etc.,  Jacob 
D.  Fowler,  of,  etc.,  my  true  and  lawful  attor 
ney,  for  me  and  in  my  name,  place  and  stead, 
and  to  my  use,  to  ask,  demand,  etc.,  all  such 
sum  and  sums  of  money,  debts,  etc.,  which 
are  or  shall  be  due,  owing,  etc.,  to  me.  etc.  I 
do  further  authorize  and  empower  the  said 
Jacob  D.  Fowler  to  draw  all  checks  or  drafts 
upon  any  of  the  banks  in  the  City  of  New 
York,  for  all  moneys  deposited  in  my  name; 
to  indorse  any  promissory  note  or  notes,  bills 
of  exchange  or  drafts;  to  accept  all  bills  of  ex 
change  or  drafts,  or  in  my  name  to  draw  any 
note  or  notes;  to  enter  merchandise  at  the  cus- 
tom-house, etc.,  and  to  manage  and  negotiate 
any  business  from  time  to  time  in  the  same 
manner  as  if  I  was  personally  present.  Giving 
and  granting  unto  my  said  attorney  full  pow- 
er and  authority  in  and  about  the  premises, 
etc.  In  witness,"  etc.  About  the  time  this 
po^wer  was  executed,  Pexcel  Fowler  and  Jacob 
D.  Fowler  called  together  at  the  banking 
house  of  the  plaintiffs  and  left  it  in  their  posses- 
sion, where  it  had  ever  since  remained.  The 
notes  in  question  were  all  made  during  the 
life  of  the  defendants'  testator,  and  after  the 
execution  of  the  power.  Nine  of  them  were 
not  made  or  indorsed  in  the  business  of  the 
defendants'  testator,  nor  for  his  use  or  benefit. 
265*]  but  for  the  accommodation  of  *David 
Rogers  &  Son,  under  an  agreement  between 
them  and  the  firm  of  Fowler,  Gordon  &  Co., 
of  which  Jacob  D.  Fowler  was  a  member,  for 
the  mutual  exchange  of  accommodation  paper. 
Fowler,  Gordon  &  Co.  failed  in  business.leav 
ing  unpaid  a  large  number  of  notes  made  and 
indorsed  under  this  agreement,  on  which  D. 
Rogers  &  Son  were  liable,  and  which  had  been 
discounted  by  the  plaintiffs.  The  notes  in 
question  were  procured  by  D.  Rogers  &  Son 
for  the  purpose  of  relieving  themselves  from 
such  liability,  and  were  passed  by  them  to  the 
plaintiffs  in  exchange  for  the  said  notes  of 
Fowler,  Gordon  &  Co.  At  the  time  the  notes 
in  question  were  received  by  the  plaintiffs, 
Samuel  D.  Rogers,  a  member  of  the  firm  of 
D.  Rogers  &  Son,  and  who  was  also  one  of  the 
directors  of  the  Bank,  declared  the  notes  to  be 
business  paper,  given  for  goods  sold.  The  de- 
fendants admitted  that  the  plaintiffs  were  en- 
titled to  recover  on  two  of  the  eleven  notes; 
and  in  respect  to  the  others,  the  court  charged 
the  jury  that  Jacob  D.  Fowler  exceeded  his 
authority;  that  the  power  being  special,  the 
plaintiffs  were  affected  by  the  excess,  and 
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were  not,  therefore,  entitled  to  recover.  The 
plaintiffs  excepted.  The  jury  rendered  a  ver- 
dict for  the  amount  of  the  two  notes  in  favor 
of  the  plaintiffs,  who,  after  judgment,  sued 
out  a  writ  of  error.  Some  other  facts  neces- 
sary to  a  more  full  understanding  of  the  case 
will  be  found  stated  in  the  following  opinions. 

Mr.  S.  G.  Raymond,  for  plaintiffs  in  er- 
ror. 

Mr.  J.  W.  Gerard,  for  defendants  in  er- 
ror. 

Cowen.  J.  As  the  notes  in  question  were 
received  by  the  plaintiffs  in  exchange  for  the 
notes  of  Fowler,  Gordon  &  Co.,  the  former  are 
entitled,  so  far  as  their  rights  are  in  question 
on  this  writ  of  error,  to  be  considered  boiuifide 
holders  in  the  fair  course  of  trade  and  for  a 
valuable  consideration. 

That  the  power  conferred  by  the  letter  of  at- 
torney was  limited  to  notes  in  the  proper  busi- 
ness of  the  testator,  and  that  it  *would  [*2O(> 
have  been  so  independently  of  the  words  "to 
his  use,"  there  can  be  no  doubt.  Stainer  v. 
Ty*en,post,  p.  279;  Nicholv.  Green,  Peck., 283; 
Butcher  v.  Tysen,  U.  S.  C.  C.,  Nov.,  1840  :  4 
Hunt,  Merch.  Mag.,  456.  To  fulfill  this  pur- 
pose of  the  power,  it  was  essential  that  the 
making  and  indorsing  should  be  upon  a  con- 
sideration passing  to  Pexcel  Fowler,  the  testa- 
tor. There  is  nothing  in  the  nature  or  effect  of 
such  a  power  which  authorizes  the  attorney  10 
use  it  for  his  own  benefit  or  the  benefit  of  any 
one  excepting  the  principal.  And  if  this  lim- 
itation be  such  that  an  appointee  would  be 
bound  to  notice  the  fact  that  the  attorney  over- 
stepped it,  then  these  plaintiffs  were  properly 
cut  off  by  the  court  below  from  their  claim 
upon  the  contested  notes  and  indorsements. 

The  general  rule,  that  when  an  attorney 
does  any  act  beyond  the  scope  of  his  power, 
it  is  void  even  as  between  the  appointee  and 
the  principal,  has  always  prevailed  and  is,  in- 
deed, elementary  in  the  doctrine  of  powers. 
The  ground  on  which  the  rule  rests  is  famil- 
iar. The  appointee  need  not  deal  with  the  at- 
torney unless  he  choose;  and  it  is  very  reason- 
able that  he  should  be  bound  to  inspect  the 
power,  when  in  writing,  or  to  learn  its  lan- 
guage in  the  best  way  he  can,  when  it  is  by 
parol.  On  becoming  acquainted  with  it,  he 
shall  be  holden  to  understand  its  legal  effect, 
and  must  see,  at  his  peril,  that  the  attorney 
does  not  transgress  the  prescribed  boundary 
in  acting  under  it.  I  say  in  acting  under  it;  for 
it  is  easy  to  compare  the  act  with  the  words  to 
which  it  must  conform;  and  so  far,  there  is 
nothing  unreasonable — nothing  impossible  or 
even  dith'cult.  In  speaking  of  the  attorney's 
acts,  1  certainly  mean  to  include  his  declara- 
tions made  at"  the  time,  or  in  the  business 
which  he  transacts  under  the  power;  for  his 
declarations  are  apart  of  the  resgestce,&nA  bind 
bis  principal  equally  with  the  act  to  which 
they  relate.  They  are  always  received  as  evi- 
dence against  the  principal.  I  authorize  a  man 
to  borrow  a  sum  of  money  for  me.  The  power 
being  limited,  he  has  no  authority  to  borrow 
for  himself  or  his  neighbor.  He  goes  to  the 
lender  *and  borrows  in  my  name,  [*267 
showing  him  my  written  power,  and  declaring 
at  the  same  time  that  he  takes  the  loan  on  my 
account.  Both  his  acts  and  declarations  are  evi- 
dence against  me. 

5S-> 


207 


SUPREME  COURT,  STATE  OF  NKW  YORK. 


1842 


A  question  often  arises  upon  this  and  the 
like  cases,  how  far  the  appointee  is  responsible 
for  the  agent's  fidelity.  Take  it.  in  the  instance 
supposed,  that  his  acts  and  professions  make 
out  a  case  within  the  terms  of  his  authority;  is 
the  man  who  advances  his  money  accountable 
for  the  truth  or  the  good  faith  of  a  transaction 
which,  so  far  as  he  can  see  and  has  reason  to 
believe  at  the  time,  is  in  honest  conformity 
with  such  authority?  Take  it  that  the  attorney 
comes  with  a  falsehood,  meaning  the  loan  for 
his  own  use,  or  the  use  of  another  whom  he 
desires  to  accommodate;  must  the  appointee 
lose  his  money?  He  brings  his  action  against 
the  principal,  and  proves  the  letter  of  attorney 
and  the  loan  as  stated;  is  it  necessary  to  do 
more?  or  can  the  principal  turn  round  upon 
him  and  show  that  his  attorney  was  false  to 
his  interest,  and  so  infer  that  the  man  who 
trusted  to  his  letter  and  made  a  loan  apparent- 
ly according  to  its  purview,  must  himself  be 
visited  with  the  consequences  of  the  fraud?  I 
confess  that,  until  I  heard  the  argument  in 
this  cause,  I  bad  supposed  the  mere  statement 
of  such  a  case  furnished  its  own  answer;  and 
that  to  allow  such  a  defense  would  be  pushing 
the  duty  of  inquiry  on  the  part  of  the  appointee 
far  beyond  the  principle  on  which  it  is  founded ; 
indeed,  to  an  extent  absolutely  impracticable. 

The  case  I  have  instanced  is,  in  principle, 
the  one  now  before  us.  The  plaintiffs  were  ap- 
prised that  Jacob  D.  Fowler  had  power  to  make 
and  indorse  notes  in  the  business  of  the  testa- 
tor; and  notes  actually  made  and  indorsed  by 
the  attorney,  and  purporting  to  have  been  so 
made  and  indorsed  in  conformity  with  the 
power,  were  presented  to  and,  in  effect,  dis 
•counted  by  the  plaintiffs.  This  act  was  equiv- 
alent to  an  express  declaration  that  the  notes 
were  made  and  indorsed  in  the  business  of  the 
testator.  A  man  gives  a  power  to  sell  land, 
and  the  attorney  executes  a  deed  in  the  name 
268*]  of  the  principal.  *The  transaction  im- 
ports the  same  thing  as  a  recital  or  express 
•declaration  referring  to  the  power;  and  the 
principal  is  equally  estopped  to  deny  that  the 
authority  has  been  pursued. 

There  are  a  few  general  principles  entirely 
settled  and  universally  acted  upon,  especially 
in  dealing  with  negotiable  paper,  which  it  may 
be  well  to  remember.  One  was  laid  down  in 
Hern  v.  Nichols,  1  Salk. ,  289.  The  defendant's 
factor  being  authorized  to  sell  silk,  defrauded 
the  vendee;  and  Holt,  Ch.  «/.,  held  that  the 
principal  was  liable  for  the  deceit;  "for,"  said 
he, '  'seeing  somebody  must  be  a  loser  by  this  de- 
•ceit,  it  is  more  reason  that  he  that  employs  and 
puts  a  trust  and  confidence  in  the  deceiver, 
should  be  a  loser,  than  a  stranger."  See,  also, 
Bowles  y.  Stewart,  1  Sch.  &L.,  222:  The  Monte 
AUegre,  9  Wh.,  644.  An  application  of  this 
principle  to  men  who  had  authorized  an  agent 
to  indorse  for  them,  was  made  in  Putnam  v. 
Sullivan,  4  Mass.,  45;  a  case  coming  very  near 
if  not  quite  up  to  the  one  before  us.  The  de- 
fendants, who  were  merchants,  having  occa- 
sion to  be  absent,  left  their  names  with  a  clerk 
•on  blank  paper,  to  be  filled  up  by  him  and  ad- 
vanced on  the  sale  of  goods  by  the  house  upon 
commission,  or  to  renew  the  notes  of  the  house 
when  due  at  the  banks.  On  some  he  was  au- 
thorized to  bind  them  as  makers,  and  on  others 
as  indorsers.  A  man  obtained  one  of  the  latter 


from  the  clerk  by  false  pretenses,  wrote  and 
signed  a  note  on  the  other  side,  and  got  money 
upon  it  for  his  own  use  on  the  credit  of  the  in- 
dorsement, the  lenders  having  no  notice  of  the 
fraud.  The  defendants  were  held  liable.  The 
plaintiffs  were  informed  too  that  it  was  a  blank 
indorsement  which  had  been  left  with  the 
clerk,  to  be  used  in  the  business  of  the  defend- 
ants. Parsons.  Ch.  J.,  said:  "Here  one  of  two 
innocent  parties  must  suffer.  The  indorsees 
confided  in  the  signature  of  the  defendants ; 
and  they  could  have  no  reason  to  suppose  that 
it  had  been  improperly  obtained.  On  the  other 
band,  the  loss  has  been  occasioned  by  the  mis- 
placed confidence  of  the  indorsers  in  a  clerk 
too  young  or  inexperienced  to  guard  again>t 
the  arts  of  the  promisor."  Looking  at  the  fact 
that*the  plaintiffs  knew  the  clerk  was  [*!£<>{> 
limited  to  use  the  note  in  the  business  of  his 
principals,  the  power  was  the  same  in  respect 
to  them,  as  that  of  Jacob  D.  Fowler  here  in  re- 
spect to  the  Bank.  They  found,  as  the  Bank 
did,  that  the  agent  had  delivered  out  the  note 
to  the  promisor,  but  not  that  he  had  exceeded 
his  power,  though  he  had  done  so  in  fact. 
Why  not  require  them  to  stop  and  ascertain 
whether  it  had  been  delivered  out  upon  a  con- 
sideration passing  to  the  defendants?  The  an- 
swer is,  that  they  had  put  their  agent  in  a  con- 
dition which  enabled  him  to  impose  upon 
strangers  by  apparently  pursuing  his  authori- 
ty. They  had  given  him  a  discretion  to  speak 
for  them,  both  by  words  and  actions.  The  neg- 
lect or  falsehood  of  their  agent,  therefore,  was 
legally  imputable  to  them.  The  paper  being  is- 
sued without  consideration,  whether  by  their 
agent  or  themselves,  was  indeed  void  as  be- 
tween the  original  parties  ;  but  there  being  in 
each  case  a  power  to  issue  paper  valid  in  forui, 
it  could  not  be  impeached  in  the  hands  of  a 
bona  fide  holder.  Everybody  knows  that  a 
partner  who  issues  a  note  of  the  firm  for  his 
own  benefit,  exceeds  his  power;  but  the  firm 
cannot  avail  themselves  of  the  objection  as 
against  a  bona  fide  holder.  Another  case  is  that 
of  Prescott  v.  Flynn,  reported  in  Chit.  Bills,  35, 
n.,  Am.  ed.  of  1839.  In  that  case  it  was  proved 
by  circumstances  that  the  clerk  of  the  defend- 
ants was  authorized  to  indorse  for  them  in 
their  business.  Availing  himself  of  that  au- 
thority, he  indorsed  their  names  on  two  bills  of 
exchange  which  he  procured  to  be  discounted 
for  his  own  benefit,  and  absconded  with  the 
money.  It  was  hardly  pretended  that  the  plaint- 
iff was  bound,  though  he  knew  of  the  limita- 
tion, to  inquire  whether,  in  truth,  the  money 
was  intended  for  the  principals.  Indeed,  when 
the.  case  came  to  be  reported  in  9  Bing. ,  19,  the 
reporter  thought  the  fraud  to  be  so  entirely  im- 
material that  he  did  not  even  mention  it.  Ac- 
cording to  both  reports,  the  court  took  it  for 
granted  that  the  agent  acting  for  himself,  in- 
stead of  his  principals,  could  make  no  differ- 
ence as  between  them  and  the  plaintiff.  It  was 
enough  that  he  had  power  to  act  in  the  de- 
fendants' business,  and  did  apparently  so  act. 
*In  Newlandv.  Oakley,  6  Yerg.,  489.  [*27O 
an  attorney  having  power  to  assign  notes  for 
his  principal,  did  so;  but  embezzled  the  money 
which  he  got.  That  he  thus  assigned  for  his 
own  benefit,  was  held  not  to  affect  the  right  of 
a  person  to  whom  one  of  the  notes  came  in  the 
course  of  trade. 
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These  cases  respecting  the  limited  powers  of 
agents  to  make  indorsements,  accord  with  the 
proposition  concerning  powers  in  general  as  it 
was  submitted  to  us  by  the  counsel  for  the 
plaintiff  in  error,  viz.:  "Whenever  the  very 
act  of  the  agent  is  authorized  by  the  terms  of 
the  power,  that  is,  whenever  by  comparing  the 
act  done  by  the  agent  with  the  words  of  the 
power,  the  act  is,  in  itself,  warranted  by  the 
terms  used,  such  act  is  binding  on  the  con- 
stituent as  to  all  persons  dealing  in  good  faith 
with  the  agent.  Such  persons  are  not  bound 
to  inquire  into  facts  aliunde.  The  apparent 
authority  is  the  real  authority."  Such  a  rule 
was  substantially  laid  down  by  Ld.  Ellen 
borough,  Ch.  J.,  in  Pickering  v.  Busk,  15  East, 
38,  43.  He  says:  "I  cannot  subscribe  to  the 
doctrine  that  a  broker's  engagements  are  nec- 
essarily and  in  all  cases  limited  to  his  actual 
authority,  the  reality  of  which  is  afterwards  to 
be  tried  by  the  fact.  It  is  clear  that  he  may 
bind  his  principal  within  the  limits  of  the  au- 
thority with  which  he  has  been  apparently 
•clothed  by  the  principal  in  respect  to  the  sub 
ject  matter;  and  there  would  be  no  safety  in 
mercantile  transactions,  if  he  could  not."  An- 
drews v.  Kneela-nd,  6  Cow.,  354,  357.  358,  and 
the  books  there  cited;  Bossiter  v.  Ronsiler,  8 
Wend.,  498,  499,  and  cases  there  cited. 

How  were  the  plaintiffs  in  the  case  before 
us  to  ascertain  whether  Jacob  D.  Fowler  had 
acted  in  good  faith  towards  his  principal?  On 
their  agent  asking  one  of  the  payees,  Samuel 
D.  Rogers,  of  the  firm  of  David  Rogers  &  Son, 
lie  answers  that  the  notes  were  business  paper, 
given  for  goods  sold;  and  this  is  another  cir- 
cumstance tending  to  perfect  the  parallel  with 
Putnam  v.  Sullivan. 

The  only  adjudged  case  cited  on  the  argu- 
ment for  the  defendants  in  error,  giving  color 
271*]  to  the  idea  that  the  appointee  *must 
look  behind  the  power,  isAttwood  v.  Munnings, 
1  Mann.  &  R.,  66;  S.  (7.,  7  Barn.  &  C.,  278. 
The  power  in  that  case  was  extremely  limited, 
being  tied  up  to  the  acceptance  of  bills  par- 
ticularly described.  The  words  were:  "For 
me,  and  on  my  behalf,  to  pay  and  accept  such 
bill  or  bills,  etc.,  as  shall  bedrawn,  etc.,  on  me 
by  my  agents  or  correspondents,  as  occasion 
shall  require."  -The  bill  there  in  question  was 
drawn  by  Burleigh,  a  partner  of  the  defend- 
ant, for  the  benefit  of  the  joint  concern;  and, 
as  the  court  held,  he  was  neither  a  correspond- 
ent nor  agent  within  the  meaning  of  the  power. 
There  was,  indeed,  no  need  of  giving  effect  to 
the  bill  by  an  acceptance  under  the  power;  for 
Burleigh  was  authorized  to  bind  the  defend- 
ant as  his  partner.  The  court  held  that,  as  the 
power  described  the  persons  whose  names  must 
appear  upon  the  bill,  the  authority  was  over- 
stepped if  the  names  were  not  there.  In  other 
words,*  power  to  accept  a  bill  drawn  by  an 
agent,  did  not  extend  to  a  bill  drawn  by  one 
who  was  not  an  agent.  Here  the  power  con- 
tains no  such  limitation.  The  case  cited  ac- 
cords with  one  of  the  most  familiar  rules  for 
the  construction  of  powers;  but  it  does  not  ap 
ply.  If  the  principal  will  describe  the  par- 
ticular condition  on  which  a  bill  shall  be  ac- 
cepted, however  idle,  even  to  the  writing  of  it 
with  a  steel  pen,  it  must  be  fulfilled.  There 
it  was  to  bedrawn  by  a  correspondent  or  agent; 
and  not  being  so  drawn,  but  by  one  who  was  a 
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principal,  the  condition  failed.  The  appointee 
was  admonished  to  see  at  his  peril  that  all  the 
prescribed  requisites  were  combined.  The 
principal  would  not  trust  the  attorney,  even  to 
judge  of  the  parties.  There  was  another  clause 
in  the  power  which,  as  Bayley,  /. ,  inclined  to 
think,  also  amounted  to  a  condition.  The 
bills  were  to  be  drawn  as  occasion  should  re- 
quire. It  was  not  necessary  to  say  that  the 
plaintiff  was  bound  on  this  clause  to  see  the 
occasion  did  require;  and  a  majority  of  the 
judges  who  spoke  to  the  question  (Holroyd  and 
Littledale,  JJ.)  did  not  say  so.  The  two  re- 
porters do  not  entirely  agree.  In  7  Barn.  & 
C.,  both  of  the  two  latter  judges  are  made  to 
discuss  the  question;  in  1  Mann.  &  R. ,  Little- 
dale,  J. ,  is  represented  as  having  given  a  naked 
*assent  to  what  Holroyd,  J.,  said;  but  [*272 
in  neither  does  it  appear  that  any  but  Bayley, 
J.,  considered  the  actual  occasion  of  accept- 
ing as  a  condition.  The  report  of  his  argu- 
ment is  substantially  the  same  in  both,  though 
in  Barn.  &  C.  he  seems  to  have  thought  it  suf- 
ficient to  have  called  for  the  letter  of  advice. 
Littledale,  J.,  in  Barn.  &  C.,  thought  the 
words  "as  occasion  shall  require"  did  not  vary 
the  question;  and  that  the  power  should  be 
read  without  them.  This  was  conceding  the 
ground  taken  by  counsel,  that  the  attorney 
had  a  discretionary  power  to  judge  of  the  oc- 
casion. I  have  looked  into  some  authoritative 
books  on  agency  to  find  how  this  case  has  been 
considered  by  learned  writers  who  had  studied 
the  subject.  It  is  introduced  into  the  late 
edition  of  Paleyon  Agency,  p.  192,  by  a  simple 
statement  of  the  case,  with  the  opinion  of  Bay- 
ley,  J.;  or  rather,  as  illustrating  the  general 
remark,  that  all  written  powers  are  to  receive 
a  strict  interpretation,  the  authority  never  be- 
ing extended  beyond  that  which  is  given  in 
terms,  or  is  absolutely  necessary  for  carrying 
the  authority  into  effect.  Judge  Story  men- 
tions the  case  several  times  in  his  work  on 
Agency,  pp.  22,  65-67,  69,  but  evidently  con- 
siders it  as  holding  no  more  than  that  the  ap- 
pointee is  bound  to  see  the  proper  parties  in- 
troduced. He  is  evidently  of  opinion,  with 
Littledale,  J.,  that  the  words  "as  occasion  shall 
require,"  were  no  more  than  what  the  nature 
of  such  a  power  would  imply  without  them, 
viz.:  an  authority  in  the  agent  to  govern  him- 
self according  to  the  emergencies  of  business. 
The  necessity  mentioned  by  Mr.  J.  Bayley  of 
calling  for  the  letter  of  advice  was,  I  think, 
virtually  denied  by  what  Best,  Ch.  J.,  and  the 
whole  court  afterwards  held  as  to  letters  of 
instruction  in  Withington  v.  Herring,  5  Biug., 
442;  8.  C.,  3  Moore  &  P.,  30.  Such  letters  are 
often  confidential  between  the  parties,  and 
contain  matters  not  fit  to  be  divulged.  He 
said,  all  that  was  necessary  for  the  plaintiffs 
to  inquire  for,  was  the  authority.  The  case  of 
Attwood  v.  Munnings  was  mentioned  by  Park, 
,/..  and  he,  like  JudgeSlory,  understood  it,  not 
as  imposing  the  duty  to  inquire  into  the  state 
*of  the  principal's  affairs,  but  only  as  [*273 
to  the  character  of  the  drawers.  Indeed,  there 
is  hardly  any  rule  better  settled  or  of  more 
universal  application,  than  that  the  appointee 
need  not  inquire  as  to  matters  in  their  own 
nat  ure  private  or  confidential  between  the  agent 
and  principal.  It  may  be  doubted,  says  Mr. 
J.  Story,  if  upon  this  subject  there  is  any  solid 
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distinction  between  a  special  authority  to  do  a 
particular  act,  and  a  general  authority  to  do 
all  acts  in  a  particular  business.  Each  in- 
cludes the  usual  and  appropriiite  means  to  ac- 
complish the  end.  Story,  Ag.,  70.  Is  it  among 
those  meanH  that  the  appointee  shall  lose  his 
money,  because  the  attorney  happens  to  betray 
the  interests  of  his  principal?  Would  not  such 
a  rule  rather  be  a  means  to  make  the  power 
utterly  unavailable?  No  prudent  man  would 
advance  his  money  under  such  a  responsibility. 
The  rule  supposes  a  degree  of  capacity  to 
look  into  the  affairs  and  even  the  private  in- 
tentions of  others,  which  no  human  being 
possesses. 

In  the  case  at  bar,  the  principal  was  much 
abroad. and  had  left  this  letter  of  attorney  with 
the  Bank  for  the  very  purpose  of  obtaining 
credit  there.  It  had  been  repeatedly  and  for  a 
long  time  acted  upon,  the  testator  having  an 
account  at  the  Bank  ;  and  the  power  of  Jacob 
D.  Fowler  never  having  been  drawn  in  ques 
tion.  This  very  case  admits  the  validity  of  two 
out  of  the  eleven  notes  in  question.  Such  cir- 
cumstances.even  without  the  letter  of  attorney, 
should  bind  the  testator's  estate.  In  Prencott  v. 
Flynn.  the  defendant's  clerk  having  been  in- 
troduced as  confidential  drawn  bills, and  on  one 
occasion  only  been  empowered  to  indorse  in 
their  business,  they  were,  from  that  circum- 
stance alone,  held  liable  on  his  subsequent  in- 
dorsement of  their  names  for  his  own  benefit. 
Here  we  have  a  stronger  case.  Both  the  testa- 
tor and  Jacob  D.  Fowler  came  with  the  letter 
of  attorney,  and  deposited  it  with  the  plaint- 
iffs; the  attorney  had  drawn  and  indorsed 
through  a  course  of  five  or  six  years;  the  testa 
tor.  a  ship  master,  being  frequently  at  home, 
and  knowing  and  approving  every  act  nearly 
up  to  the  time  of  the  making  and  indorsing 
now  in  question. 

274*]  *In  Nichol  v.  Green,  Peck,  288,  the 
attorney,  under  a  power  like  the  present,  dealt 
directly  with  the  plaintiff,  purchasing  on  his 
own  account,  as  the  plaintiff  knew;  and  then, 
under  the  power,  made  and  indorsed  the  note 
in  question.  Haywood  and  Peck,  ,/,/.,  held, 
what  we  have  just  now  decided  in  Stainer  v. 
Tynen,  post,  p.  279,  on  the  distinction  between 
taking  the  note  with  or  without  knowledge  of 
the  fraud.  One  judge  dissented,  and  one  took 
no  part  in  the  cause.  It  does  not  appear  how 
it  was  finally  decided.  The  rase  of  Butcher  v. 
Tynen,  which  was  before  the  Circuit  Court  of 
the  U.  S.,  in  November  Term,  1840,  4. Hunt, 
Merch.  Mag.,  456,  decides  the  same  point  the 
same  way.  The  plaintiff  cannot  complain  that 
the  defendant  clothed  his  agent  with  the  means 
of  perpetrating  a  fraud  when  none  has  been 
actually  committed.  The  difference  rests  en 
tirely  upon  that  fact.  In  the  cases  cited,  the 
question  in  debate  was,  whether,  by  authoriz- 
ing the  agent  to  issue  notes  in  the  name  of  the 
principal,  without  words  expressly  restricting 
the  issue  to  his  own  business,  he  did  not  con- 
fer the  power  of  issuing  them  for  the  benefit  of 
everybody,  even  including  the  attorney.  That 
the  power  is  to  be  thus  construed,  was  con- 
tended in  the  case  before  us,  and  in  Stainer  v. 
Ty»en.  We  have  arrived  at  the  conclusion  with- 
out much  difficulty,  that  to  give  (he  power  so 
great  an  effect,  the  principal  must  go  further, 
and  expressly  declare,  bis  meaning  that  the  at- 
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torney  may  use  his  notes  for  the  benefit  of  oth- 
ers  beside  the  principal. 

On  the  distinction  which  I  have  endeavored 
to  establish  in  favor  of  a  bona  fide  holder, I  am 
of  opinion  that,  in  the  case  at  bar.the court  l>< 
low  erred  when  they  charged  that  the  attorney 
had  exceeded  his  power  Tn  that  sense  whii  h 
avoided  these  notes  in  the  hands  of  the  plaint- 
iffs. As  against  his  principal,  he  did  exceed 
his  power;  but  the  executors  must  look  to  him. 
not  the  plaintiffs,  for  their  indemnity. 

The  point  that  the  Bank  had  notice  through 
Samuel  D.  Rogers,  the  director.does  not  arise. 
There  was,  indeed,  evidence  that  he  had  no- 
tice and  acted  asdireclor  in  respect  to  nearly  if 
*not  quite  all  the  notes.  If  these  things  [*27/» 
finally  turn  out  to  be  so.  of  course  the  plaint- 
iffs cannot  recover  on  those  notes  in  respect  to- 
which  they  were  thus  affected  with  notice.  Bk. 
v.  Dam*,  2  Hill,  451.  (See,  Bk.  v.  Norton,  1 
Hill.  572;  Bk.  v.  Martin,  1  Met.,  294  ;  Bk.  v. 
N.  Y.  and  Sharon  Canal  Co.,  4  Paige,  127.)  But 
the  question  was  entirely  excluded,  by  the 
charge,  from  the  consideration  of  the  jury  ; 
and,  for  aught  we  can  see,  the  court  laid  no 
stress  upon  it.  They  put  the  case  on  the  naked 
independent  question  of  authority;  and,  under 
the  charge  given,  the  jury  were  bound  to  find 
for  the  defendants,  although  they  believed  the 
plaintiffs  were  bona  fide  holders.  I  have,  there- 
fore, as  in  duty  bound,  considered  them  such. 
No  doubt  they  were  so  in  fact.  If  not  so  con- 
structively, owing  to  one  of  their  agents  hav- 
ing had  notice,  they  must  fail  ;  but  they  are 
none  the  less  entitled  to  have  the  question  tried 
and  disposed  of  upon  that  issue. 

Some  other  minor  points  were  mentioned  on 
the  argument  by  the  counsel  for  the  defend- 
ants in  error  ;  but  the  same  answer  applies. 
They  were  not  passed  upon  in  the  court  below. 
On  the  whole.  1  am  of  opinion  that  the  judg- 
ment should  be  reversed  ;  a  venire  de  noro  to 
go  from  the  court  below,  the  costs  to  abide  the 
event. 

Bronson.  •/..  concurred. 

Nelson,  Ch.  J.,  dissenting.  The  attorney's 
power  was  limited, in  express  terms,  to  the  busi- 
ness of  the  principal;  and  the  use  of  his  name 
for  the  benefit  of  D.  Rogers  &  Son  was  with- 
out authority  and,  therefore,  void.  The  plaint- 
iffs are,  moreover,  to  be  deemed  cognizant  of 
the  special  limitation  contained  in  the  letter  of 
attorney,  for  it  was  deposited  with  them  and 
remained  in  their  possession  down  to  the  time 
of  discounting  the  notes  in  question;  and  even 
without  this, as  the  notes  were  signed*by[*2  7  <f 
an  attorney,  it  was  their  duty  to  inquire  into 
his  authority.  Being  thus  advised,  the  plaint- 
iffs must  be  regarded  as  having  discounted  the 
paper  under  the  hazard  of  showing.before  they 
can  charge  Pexcel  Fowler  or  his  representa- 
tives, that  it  was  made  and  negotiated  by  the 
agent  within  the  precise  limit  of  his  authority; 
and  they  were,  therefore,  properly  required  to 
prove  that  the  notes  were  given  in  the  business 
of  the  principal .  Having  failed  to  do  this.  lam 
of  opinion  that  the  direction  of  the  court  below 
was  right. 

It  is  insisted  the  Bank  was  not  bound  to  in- 
quire further  than  to  ascertain  that  the  attor- 
ney was  empowered  to  make  and  indorse  notes 
for  his  principal.  But  the  same  instrument 
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which  conferred  this  power,  also  contained  the 
special  limitation,  and  it  was,  therefore,  as  ma- 
terial for  them  to  bring  the  case  within  that, 
as  within  any  other  part  of  the  authority.  The 
•one  qualified  the  othej- ,  and  both  must  be  re- 
garded in  ascertaining  the  sum  of  the  whole. 
Mr.  Lloyd,  in  his  valuable  edition  of  Paley, 
Ag.,  p.  192,  3d  ed.,  observes,  that  all  written 
powers,  such  as  letters  of  attorney, or  letters  of 
instruction,  receive  a  strict  interpretation;  the 
authority  never  being  extended  beyond  that 
which  is  given  in  terms,  or  is  absolutely  nec- 
essary for  carrying  the  authority  so  given  into 
effect.  He  refers  to  Attwood  v.  Munnings,  7 
Barn.  &  C.,  278,  which,  in  principle,  is  deci- 
sive in  favor  of  tbe  judgment  of  the  court  be- 
low. There,  the  power  was  given  to  the  wife 
of  the  defendant,  "  for  him  and  on  his  behalf 
to  pay  and  accept  such  bill  or  bills  of  exchange 
as  should  be  drawn  or  charged  on  him  by  his 
agents,  etc.,  and  generally  to  do,  negotiate  and 
transact  the  affairs  and  business  of  him  (Mun- 
nings) during  his  absence,"  etc.  She  accepted 
four  bills  drawn  by  one  of  the  partners  of 
Muunings,  the  proceeds  of  which  were  applied 
in  payment  of  partnership  debts.  Another  bill 
was  afterwards  drawn  in  order  to  raise  money 
to  take  up  the  former  ones,  which  was  accepted 
by  Munning's  wife  and  discounted  by  the 
plaintiffs.  The  question  was,  whether  the  wife 
had  authority  to  bind  her  husband  by  the  ac- 
ceptance. The  Court  of  K.  B.  held  that  she 
277*]  had  not;  *that  as  the  bill  was  accepted 
by  procuration,  the  party  taking  it  should,  in 
the  exercise  of  a  reasonable  prudence  and  cau- 
tion, have  required  the  production  of  the  pow- 
er, when  he  would  have  seen  that  it  only  gave 
authority  to  accept  bills  for  the  defendant  and 
on  his  behalf  ;  that  no  such  power  was  requi- 
site as  to  the  partnership  transactions,  for  the 
other  partners  might  have  bound  him  by  their 
acceptance;  and  that  the  words  must  be  con- 
fined to  their  obvious  meaning,  viz.:  an  author 
ity  to  accept  in  those  cases  where  it  was  right 
for  him  to  accept  in  his  individual  capacity. 
See.  also,  Story,  Ag.,  pp.  64-66. 

In  the  present  case,  the  notes  were  discount- 
ed by  the  plaintiffs  in  the  business  and  for  the 
benefit  of  D.  Rogers  &  Son — a  transaction 
clearly  not  within  the  power.  But  it  is  insist- 
ed, the  plaintiffs  had  a  right  to  assume  that 
the  notes  were  made  in  the  course  of  the  busi- 
ness of  Pexcel  Fowler  and,  therefore,  within 
the  authority  of  the  attorney;  or  if  not.that  the 
plaintiffs  were  at  least  justified  in  relying  upon 
the  implied  representations  of  the  agent  that 
they  were  notes  of  this  description,  as  evinced 
by  his  act  in  making  and  putting  them  in  cir- 
culation. I  cannot  assent  to  cither  of  these 
propositions. 

The  plaintiffs  having  the  letter  of  attorney 
before  them,  are  chargeable  with  notice  of  the 
limitations  contained  in  it.  They  knew,  there- 
fore, that  the  agent  had  authority  to  make  and 
indorse  the  paper  only  while  acting  in  the  busi- 
ness of  his  principal;  and  that  if  done  for  the 
benefit  of  D.  Rogers  &  Son,  or  in  the  business 
and  for  the  benefit  of  others,  Pexcel  Fowler 
would  not  be  bound.  This  the  plaintiffs  saw 
upon  the  face  of  the  power;  and  it  was  their 
own  folly.therefore,  if  they  took  the  notes  with- 
out first  inquiring  into  the  circumstances  under 
which  they  were  made,  or  neglected  to  ascer- 
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tain  the  truth  of  the  transaction  between  the 
attorney  and  D.  Rogers  &  Son  by  means  of 
which  the  paper  came  into  their  hands.  Had 
the  plaintiffs  gone  into  the  inquiry  in  respect 
to  which  they  were  thus  admonished  by  the 
terms  of  the  power,  they  would  have  learned 
at  once  that  the  attorney  had  far  exceeded  his 
authority,  *and  that  he,  together  with  [*278 
D.  Rogers  &  Son,  were  engaged  in  the  perpe- 
tration of  a  gross  fraud  upon  the  principal.  To 
say  that  the  plaintiffs  are  bonafide  holders,  and 
that  their  title  to  the  paper  is,  therefore,  to  be 
protected  because  they  were  in  point  of  fact 
ignorant  of  the  fraud  of  the  attorney,  is  but 
saying  that  a  party  may  acquire  rights  by  his 
own  remissness  and  neglect;  may  willfully 
shut  his  eyes  and  ears  against  the  truth  when 
spread  before  him,  and  insist  in  a  court  of  jus- 
tice that  he  had  no  knowledge  of  its  existence. 
Being  admonished  of  the  special  limitation  of 
authority,  it  behooved  all  parties  dealing  with 
the  paper,  at  their  peril,  to  inquire  and  ascertain 
whether  or  not  the  notes  were  made  within  it; 
and  as  no  one  was  bound  to  take  them  until 
he  was  satisfied  of  this  fact,  there  is  no  hard- 
ship in  holding  the  plaintiffs  to  the  proof  of  it. 

It  is  said,  however,  that  the  attorney,  by 
making  and  putting  the  notes  into  circulation, 
virtually  affirmed  they  were  made  in  the  course 
of  the  business  of  his  principal,  and  hence 
within  the  scope  of  the  power.  But,  is  it  pos- 
sible that  the  agent,  by  his  own  acts  or  decla- 
rations, can  enlarge  the  power  beyond  that  de- 
fined and  limited  in  his  letter  of  instructions? 
that  he  can  thus  virtually  make  himself  a  gen- 
eral, instead  of  a  special  agent,  in  despite  of  his 
principal?  Are  not  all  persons  dealing  with 
him. bound  to  look  to  the  letter  of  instructions, 
to  the  written  authority  conferred  for  the  pur- 
pose of  determining  the  extent  of  it?  The 
argument  goes  the  unreasonable  length  of  say- 
ing, in  effect,  that  however  distinct  may  be  the 
limitation  of  authority,  still  no  person  dealing 
with  the  agent  is  bound  thereby,  provided  his 
acts  be  of  such  a  description  as  might  possibly 
come  within  it;  that  the  party  dealing  with  him 
is  not  bound  to  inquire  and  ascertain  if  the 
agent  is  in  fact  acting  within  the  limitation, 
but  shall  be  protected  if  it  be  simply  shown 
that  he  appears  to  be  so  acting,  whatever  the 
fact  may  be.  That  is,  if  the  principal  has  em- 
powered him  to  make  and  indorse  notes  in  the 
course  of  transacting  his  business,  the  agent 
may  make  and  indorse  them  in  the  business  of 
anyone;  that  he  may  do  this  for  the  purpose 
of  paying  the  *debts  of  his  (the  agent's)  [*279 
bankrupt  house,  or  may  loan  the  securities  for 
the  benefit  and  accommodation  of  his  bankrupt 
neighbors.  I  admit,  that  not  only  the  acts,  but 
the  declarations  and  representations  of  the 
agent,  are  binding  upon  the  principal  while 
acting  within  the  scope  of  his  authority;  but  I 
cannot  agree  that  either  can  enlarge  or  add  to 
the  authority. 

I  am  of  opinion,  therefore,  that  the  judg- 
ment below  is  correct;  but  as  a  majority  of  the 
court  are  of  a  different  opinion,  the  judgment 
must  be  reversed. 

Judgment  reversed. 

Reversed— See  1  Abb.  Digr.,  cxxiv. 

Special  agent  or  attorney— Party  deals  with,  at  his 
peril— Liability  of  principal,  for  acts  of.  Distin- 
guished—28  N.  Y.,  435. 
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Rcviowed-18  N.  Y..  688 ;  24  Barb.,  872 ;  36  How. 

1'r  .   1-'. 

l.vpIalned-72  N.  Y.,  478;  28  Ain.  Rep.,  163:  33 
Barh.,  325. 

Ap|.rovc<l-lfl  N.  Y.,  143;  34  N.  Y.,65.  73:  87  N.Y., 
:t,'.':  17  llarl).  176. 

Followed  -28  N.  Y.,  508-512. 

Cited  in-3  Hill,  281:  18  N.  Y.,  137, 138;  25  N.  Y., 
601  ;  40  N.  Y..  454  :  49  N.  Y.,  561 ;  57  N.  Y.,  393;  15 
Am.  K,-|>  .  •"•-•":  71  N.  Y.,  202;  27  Am.  Rep.,  40:  3 
K.vcs.  463:  1  Abb.  App.  Dec.,  91 :  3  Trans.  App., 
245 ;  6  Lans..  144 ;  1  Hun,  20.') ;  2  Hun.  01  :  10  Hun, 
69H:  11  Hun,  488;  26  Hun.  127;  4:1  Flarb.,  601  ;  51 
Barb..  242:  52  Barb.,  598:  54  Barb.,  381 :  4  T.  &  C.,  16, 
2B2 ;  6  T  &  C.,  403 ;  21  How,  Pr.,  16 ;  3  Abb.  N.  C., 
178 ;  4  Duer,  537 ;  34  Super.,  343 : 10  Wall.,  650  ;  24  Cal., 
140 :  45  Mo..  KJ8. 

Generttl  liability  of  principal  for  fraud,  etc.,  of 
aaent  -Kxtopixl  of  principal.  Distinguished  —  40 
How.  Pr.,  361. 

(  it<-d  in-38  N.  Y.,  467 ;  40  Barb.,  118  :  7  Abb.  N.  S., 
142:  10  Abb.  N.  8.,  50;  2  Sweeny,  430;  10  Wall.,  673; 
41  Ind.,  300;  3  Am.  Hep.,  «9 ;  25  Wis.,  265;  17  Am. 
Rep.,  554  :  39  Md.,  81. 

Notice  to  agent— IFhen  binding  upon  principal. 
Cited  in— 14  Hun,  604 :  32  Hun,  327 ;  40  N.  J.  L..  437 : 
29  Am.  Rep.,  2«3;  11  Vroom.,  437;  39  Am.  Rep.,  330: 
TO  Me.,  228. 

Declarations  of  agent — When  part  of  res  gestae. 
Cited  in— 9  Hun,  565 ;  23  Barb.,  660 :  35  Barb.,  441 ;  66 
Mo..  487  ;  17  Am.  Rep.,  554 ;  39  Md.,  81. 

Agent— Dutiex  and  pcrnonal  liability  of.  Cited  in— 
8  Ho w.  U.  S.,  156 ;  33  N.  J.  L.,  467. 

r/tauthorizedpaperof  partnership  or  corporation 
— Validity  of,  in  hand*  of  bona  fide  holder.  Distin- 
guished—46  Super.,  617,518. 

Folio  wed-26  N.  Y.,  508-512. 

Cited  in— 14  N.  Y.,  631 ;  4  Trans.  App.,  444 ;  3  T.  & 
C.,  357 ;  38  Mo.,  243 ;  7  Am.  Rep.,  110  ;  26  Wis.,  669. 


STAINER  e.  TYSEN. 

Poiner  of  Attorney — Effect  of— Principal,  Not 
Hound  if  Attorney  exceeds  His  Authority  with 
Knowledge  of  Other  Party. 

A  naked  power  to  do  acts  for  and  in  the  name 
of  the  principal,  negates  all  authority  on  the  part  of 
the  attorney  to  act  for  the  benefit  of  any  one  beside 
the  principal ;  and  persons  dealing1  with  the  attor- 
ney, as  such,  are  bound  to  notice  this  limitation. 

If  an  agent  or  attorney  transcend  the  limits  of  his 
authority,  and  the  person  with  whom  he  deals  has 
notice  of  this,  sufficient  to  put  him  upon  inquiry,  he 
cannot  charge  the  principal. 

D.  executed  a  letter  of  attorney  authorizing  G.  to 
draw  and  indorse  notes  for  and  in  the  name  of  the 
former.  Afterwards  G.,  being  a  member  of  a  firm 
largely  indebted  to  the  plaintiff  and  utterly  insolv- 
ent, but  with  which  D.  had  no  connection,  applied 
to  the  plaintiff  for  a  compromise,  and  terms  were 
agreed  on :  whereupon  G.  made  a  note  in  D.'s  name, 
payable  to  the  firm,  and  delivered  it  to  the  plaintiff 
by  way  of  perfecting  the  compromise.  Held,  in  an 
action  against  D.,  that  the  plaintiff  could  not  be 
deemed  to  have  received  the  note  bona  We  ;  and  as 
G.  had  given  it  without  authority,  the  action  could 
not  be  maintained. 

Citation— 3  Hill,  262. 

A  SSUMPSIT,  tried  at  the  N.  Y.  Circuit,  in 
A.  March,  1841,  before  Edwards,  C.  Judge. 
The  action  was  on  a  promissory  note,  payable 
to  (he  order  of  George  W.  Tysen  &  Co.,  by 
whom  it  was  indorsed  to  the  plaintiff.  The 
note  purported  on  its  face  to  have  been 
mude  by  the  defendant  David  I.  Tysen,  by 
George  W.  Tysen  his  attorney.  It  appeared 
on  the  trial,  that  before  the  making  of  the  note, 
the  defendant  executed  a  letter  of  attorney  in 
those  words:  "Know  all  men,  etc.,  that  I, 
28O*]  David  I.  Tysen,  *of,  etc.,  have  made, 


NOTE.— Power  of  attorney— Acts  by  agent  in  excess 
of  power—  Whether  principal,  bound. 
See  note  to  Bank  v.  Aymar,  ante,  262. 
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constituted  and  appointed,  and  by  these  pres- 
ents do  make,  constitute  and  appoint  George 
W.  Tysen,  of,  etc.,  my  true  and  lawful  agent, 
for  me  and  in  my  name,  place  and  stead,  to  de- 
mand, sue  for,  etc.,  all  sums  of  money  due 
and  owing  to  me,  etc.;  also  to  receive  and 
transfer  any  stocks  standing  in  my  name,  or  to- 
which  I  may  have  any  right;  to  draw  and  to 
indorse  checks,  notes  and  bills  of  exchange  in 
my  name;  and  to  receive  dividends,  etc.  Giv- 
ing and  granting  to  my  said  attorney  full  pow- 
er and  authority,  etc.,  about  the  premises,  as 
fully  to  all  intents  and  purposes  as  I  might  or 
could  do  if  personally  present,"  etc.  The  note 
in  question  was  given  under  the  following  cir- 
cumstances: prior  to  its  date,  George  W.  Tysen, 
then  a  member  of  a  firm  styled  George  W. 
Tysen  &  Co.,  which  was  largely  indebted  to 
the  plaintiff  and  utterly  insolvent,  applied  to 
the  plaintiff  in  behalf  of  his  firm  for  a  com- 
promise. Terms  were  agreed  on :  and  George 
W.  Tysen  made  and  delivered  the  note  by  way 
of  perfecting  the  compromise.  The  signature 
to  the  note,  as  well  as  the  indorsement,  were 
in  the  handwriting  of  George  W.  Tysen.  It 
was  not  pretended  that  the  defendant  was 
at  all  connected  with  the  firm  of  George  W. 
Tysen  &  Co. ;  indeed,  it  was  expressly  admft- 
ted  by  the  plaintiff's  attorney  on  the  trial,  thai 
the  note,  so  far  as  the  defendant  was  con- 
cerned, was  given  without  consideration.  The 
plaintiff,  however,  when  he  took  it,  was  not 
apprised,  in  terms,  of  that  fact.  Upon  these 
facts  appearing,  the  judge  directed  the  jury  to 
find  for  the  defendant,  which  they  accordingly 
did.  The  plaintiff  excepted,  and  now  moved 
for  a  new  trial  on  a  bill  of  exceptions. 

Mr.  N.  D.  Ellingwood,  for  plaintiff. 

Mr.  J.  Wallis.  for  defendant. 

By  the  Court,  Cowen,  «7.  The  argument  by 
which  those  who  advance  money  or  discharge 
debts  on  the  faith  of  paper  executed  under  let- 
ters of  attorney  like  this,  claim  that  the  princi- 
pal *should  be  bound  at  all  events,  is,  [*281 
that  he  has  authorized  another  in  general 
words  and  without  any  qualification  to  give 
his  notes.  That  having  given  such  authority, 
he  cannot  require  any  person  who  takes  under 
it  to  notice  and  decide  at  his  peril  whether  the 
agent  act  in  good  faith  towards  his  principal 
or  not.  That  he  has  virtually  authorized  hia 
agent  to  ^peak  conclusively  and  by  way  of  es- 
toppel as  to  all  extrinsic  circumstances — all 
facts  not  apparent  on  the  face  of  the  power,  or 
actually  known  to  the  man  who  trusts  to  it. 
That  the  attorney, by  the  very  act  of  making  the 
note,  etc.,  does,  in  effect,  declare  that  it  is 
available.  Some  of  us  felt  so  much  difficulty 
upon  this  argument  in  The  North  filter  Bank 
v.  Aymar,  that  we  held  the  question  under  ad- 
visement, and  directed  a  second  discussion, 
which  took  place  in  the  course  of  the  same 
term  at  which  the  present  case  was  argued. 
May  Term,  1£42.  The  answer  given  to  the  ar- 
gument is,  that  such  letters  of  attorney  import, 
in  their  own  nature,  an  obligation  to  act  for 
and  in  behalf  of  the  principal  and  in  his  prop- 
er business  ;  that  the  man  who  receives  the 
note  is  bound  to  look  to  the  power,  and  in  so 
doing  must  take  notice  of  its  legal  effect  at  his 
peril;  that  he  is,  therefore,  bound  to  see  that 
the  attorney  does  not  go  beyond  his  power  by 
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making  or  indorsing  notes  for  the  benefit  of 
himself  or  persons  other  than  his  principal. 
The  authorities  pro  and  con  are  cited  in  North 
River  Bk.  v.  Aymar,  ante,  p.  262. 

But  we  are  all  of  the  opinion  that  the  neces- 
sity for  weighing  these  arguments  does  not 
exist  in  the  case  before  us.  It  cannot  be  pre- 
tended that,  where  the  person  who  takes  the 
note  is  aware  of  the  attorney  acting  fraudu- 
lently towards  his  principal,  there  is  any  color 
for  insisting  on  the  ground  of  estoppel.  There 
is  no  doubt  that  a  power  drawn  up  nakedly  to 
do  acts  for  and  in  the  name  of  the  principal, 
negatives  all  idea  of  interest  in  the  agent,  or 
authority  to  act  for  4he  benefit  of  any  one  be- 
side the  principal.  This  limitation,  therefore, 
the  plaintiff  was  bound  to  notice.  It  is  an  in 
trinsic  fact,  and  when  he  is  moreover  told 
that  the  attorney,  as  between  himself  and  priu- 
28ii*J  cipal,  *is  abusing  his  trust,  the  reason 
for  making  the  act  conclusive  entirely  ceases. 
The  plaintiff  himself  then  becomes  a  party  to 
the  fraud.  In  this  case,  he  must  be  presumed 
to  have  known  who  it  was  that  constituted  the 
insolvent  firm  of  George  W.  Tysen  &  Co.,  the 
payees  of  the  note — a  firm  which  had  just  com- 
promised with  him — and  that  this  defendant 
was,  therefore,  not  a  member  of  the  firm.  Had 
he  been,  there  was  no  need  of  George  acting  as 
attorney.  When  a  person  sees  the  note  of  a 
stranger  made  and  indorsed  by  one  of  the  pay- 
ees to  discharge  their  own  debt,  and  take  such 
an  indorsement,  he  has  seen  enough,  in  con- 
nection with  the  power,  to  raise  a  strong  sus- 
picion, not  to  say  conviction,  that  the  whole  is 
a  fraud  upon  that  stranger.  It  is  too  much  to 
allow  that  he  may  shut  his  eyes  and  say,  he 
supposed  there  was  some  special  circumstances 
on  which  the  attorney  had  a  right  thus  to  act. 
The  transaction  is,  on  its  face,  out  of  the  or- 
dinary course  of  business.  This  was  of  itself 
sufficient  to  put  him  on  inquiry.  In  the  case 
of  The  North  River  Bank  v.  Aymar,  it  was  as- 
sumed that  the  plaintiffs  \verebonafide  holders. 

We  are,  therefore,  of  opinion  that  the  cir 
cuit  judge  was  right  in  directing  a  verdict  for 
the  defendant. 

New  trial  denied. 

Cited  in-3  Hill,  274 ;  73  N.  Y.,  10;  24  Barb.,  372 ;  54 
Barb.,  381 ;  34  Super.,  343;  1  E.  D.  S.,  243 ;  25  Wis.,265; 
38  Mo.,  243. 


CUMMINGS  v.  VORCE. 

Replevin  of  Goods  Tortioudy   Taken — Remedy. 

One  whose  goods  have  been  tortiously  taken  may 
maintain  replevin  either  in  the  cepit  or  in  the  deti- 
net,  at  his  election.  Bronson,  J.,  dissented. 

Though  goods  have  been  taken  from  the  owner 
by  an  act  of  trespass,  he  may  waive  his  right  to 
proceed  for  the  force,  and  recover  their  value  in 
trover,  or  even  in  assumpsit.  Per  Cowen,  J. 

The  doctrine  advanced  by  Brian,  Ch.  J.,  in  6  Hen., 
7,  9,  that  a  tortious  taking  of  goods  changes  the 
property,  overruled. 

Citations-1  Hill,  240,  and  n.  a;  1  Mo.,  9,  430,  643 
749,  750;  Cro.  Eliz.,  824,  866 ;  6  Hen.  7, 9 :  Cro.  Jac.,  50; 
1  Chit.  PI.,  123,  Am.  ed.,  1840;  1  Wheat.  Selw.,  Am. 
ed.,  1839,  p.  665,  n.  3 :  2  Leigh.  N.  P.  782,  n.  b  ;  Cam. 
&  N..  464,  472;  2  Hayw.,  221;  3  Bibb.,  510,  512;  2 
Marsh.  268-9;  9  Port.  (Ala.),  151, 154  ;  10  Yerg.,  478:  1 
Wash.  ( Va.),  308 :  2  R.  S.,  522,  sec.  1 ;  528,  sees.  36. 39. 
40;  553,  sec.  15:  6  H.  7,  9;  F.  N.  B.,  138:  Co.  Litt.,288 
b;  Vin.Abr.  tit.  Detinue,  B,  and  B,  2;  Com.  Dig., 
tit.  Detinue,  D  ;  Bac.  Abr.  tit.  Detinue,  pp.  661,  664, 
C.  7th  Lond.  ed.;  3  Bl.  Com.,  151;  Bull.  N.  P.,  49.  51 ; 
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1  Selw.  N.  P.  (Wheat.),  664-667 :  1  Cromp.  &  J.,  565 ;  2 
Cromp.  &  M..  672 :  4  Tyr.,  915;  1  Chit.  PL,  139,  140, 
ed..  1837 ;  Willes,  118 ;  5  Mod.,  90;  4  Bos.  &  P.,  140;  24 
Wend.,  169. 

"D  EPLEVIN,  for  the  wrongful  detention  of 
Xl»  a  horse,  tried  before  Gridley,  C.  Judge, 
at  the  Erie  Circuit  in  August,  1840.  The  proof 
*was  of  a  tortious  taking  from  the  [*283 
plaintiff's  possession;  whereupon  the  plaintiff 
sued  out  this  writ  of  replevin,  and  delivered  it 
to  the  sheriff  to  be  served.  He  went  with  the 
sheriff  to  the  defendant  and  demanded  the 
horse ;  and  immediately  afterwards  the  writ 
was  served.  The  judge  decided  that  the  de- 
mand was  made  after  suit  commenced,  and 
hence  was  not  available  in  this  suit;  and  that 
proof  of  an  unlawful  taking  would  not  sustain 
the  action  in  this  form.  He,  therefore,  ordered 
a  nonsuit,  to  which  the  plaintiff  excepted,  and 
now  moved  for  a  new  trial  on  a  bill  of  excep- 
tions. 

Mr.  M.  Fillmore.  for  plaintiff. 

Mr.  D.  Tillinghast,  for  defendant. 

Cowen,  J.  I  think  replevin  in  the  detinet 
will  lie  in  this  case,  on  the  same  principle  as 
that  which  makes  trover  concurrent  with  tres- 
pass, orassumpsit,  concurrent  with  both,  where 
there  has  been  a  tortious  taking.  In  either 
case  it  is  competent  for  the  plaintiff  to  waive 
his  right  to  proceed  as  for  the  force,  disregard 
it  in  declaring,  and  even  fall  down  to  an  ac- 
tion in  form  ex  contractu.  Vide,  1  Hill,  240, 
and  n.  a,  with  the  cases  there  cited;  Floyd  v. 
Wiley,  1  Mo.,  430  ;  643,  8.  C.  and  S.  P.  (See, 
Pritchard  v.  Fort,  1  J.  J.  Marsh,  543,  544;  Mor- 
rison v.  Rogers,  2  Scatnm.,  317.  The  latter  case 
follows  the  doctrine  in  Massachusetts  as  estab- 
lished by  Jones  v.  Roar,  5  Pick.,  285,  stated  in 
n.  a,  to  I  Hill,  240.) 

I  admit,  the  distinction  between  replevin  in 
the  cepit  and  detinet,  is  sustained  by  the  anal 
ogy  of  the  old  cases,  or  rather  dicta,  which 
denied  that  detinue  would  lie  where  the  taking 
was  tortious.  My  answer  is,  that  those  cases 
or  dicta  rest  on  the  same  slender  principle  as 
the  denial  in  Bishop  v.  Viscountess  Montague, 
Cro.  Eliz.,  824,  that  trover  is  concurrent  with 
trespass  de  bantu.  In  trover  for  a  tortious  tak- 
ing, Walmsley  *and  Kingsmil,  JJ.,  [*284 
there  held  that  trespass  only  would  lie.  But 
Anderson  and  Warburton  contra :  for  the 
plaintiff  may  elect,  as  he  may  have  detinue  or 
replevin  for  goods  taken  by  a  trespass.  The 
justices  who  took  ground  against  the  action 
were  evidently  staggered  by  recollecting  what 
Brian,  J.,  had  said  in  6  Hen.  7,  9,  viz.:  that 
detinue  would  not  lie,  because  the  property 
was  changed  by  the  trespass:  and  the  original 
owner  was  not  a  proper  party  to  the  action, 
because  every  plaintiff  in  detinue  must  show 
property  in  himself.  Walmsley  and  Kingsmil 
afterwards  changed  their  minds.  Cro.  Jac., 
50.  I  had  supposed  that  idea  completely  dis- 
sipated by  a  great  many  cases  of  a  later  date 
which  are  beyond  all  question  and  yet  cannot 
stand  with  it.  Vavisour,  /.,  denied  Brian's 
law  at  the  time:  and  I  think  Mr.  Chitty  does 
not  speak  too  strongly  in  calling  it  fallacious 
for  all  purposes  of  legal  reasoning  at  the  pres- 
ent day.  1  Chit.  PI.,  123,  Am.  ed.,  1840;and 
see,  1  Wh.  Selw.  Am.  ed.  of  1839,  p.  665,  n. 
3;  2  Leigh,  N.  P.,  782,  n.  b.  It  has  been  very 
sensibly  repudiated  in  North  Carolina,  even 
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in  its  application  to  the  action  of  detinue,  as 
Chilly  thinks  it  should  he.  Johnxton  v.  Pas 
tfur.  Cam.  &  Norw.,  464,  472;  Wade  v.  Ed 
vards,  2  Hayw.,221.  So  in  Kentucky.  Man- 
tell  v.  I*raet.8  Bibb.,  510,  512:  Owing*  v.  Frier, 
2  Marsh..  268.  269.  In  the  first  of  the  Ken- 
tucky cases,  the  ground  is  taken  on  the  weight 
of  authority,  that,  as  in  trover,  the  plaintiff 
may  waive' the  tort,  at  his  election.  Pierce  v. 
Jim,  9  Port.  (Ala.),  151,  154.  S.  P.  resolved  on 
a  very  learned  opinion  by  Collier,  Ch.  J.;  Ir 
irin  v.  Wells,  1  Mo.,  9;  and  Overfield  v.  Bui- 
lilt.  Id.,  749.  50,  S.  P. ;  and  tide,  Neeley  v.  Lyon, 
lOYerg.,  478;  Burnley  v.  Lambert,  1  Wash. 
Va..  808,  S.  P.,  assumed. 

Thus  I  think  the  case  itself  on  which  the 
analogical  argument  is  sought  to  be  rested, 
must  be  considered  as  displaced  from  the  law 
by  the  progressof  conflict  ing  judicial  decision. 
The  doctrine  concerning  the  election  of  actions 
has  in  the  meantime  been  acquiring  greater 
strength  and  compass.  To  my  mind,  it  abounds 
•with  principles  and  analogies  which  obviously 
285*]  *warrant  theelection  of  replevin  in  the 
fietinet,  though  there  has  been  a  tortious  taking. 

Nelson,  Ch.  J.,  concurred. 

Bronson,  J  ,'dissenting.  As  the  demand  was 
made  after  the  writ  had  been  delivered  to  the 
sheriff,  to  be  served,  it  goes  for  nothing,(6)  and 
the  plaintiff  must  rely  on  the  original  trespassin 
taking  the  property.  The  question  then  is, 
whether  replevin  in  the  detinet  will  lie  for  a 
tortious  taking.  The  action  of  detinue  has  been 
abolished,  and  the  action  of  replevin  has  been 
extended  to  cases  where  the  goods  are  "wrong- 
fully detained."  2  R.  S.,  553,  sec.  15,  and  p. 
522,  sec.  1.  But  the  statute  requires  that  the 
distinction  between  the  common  law  action  of 
replevin  for  a  wrongful  taking,  and  the  sub 
stituted  remedy  for  the  old  action  of  detinue 
should  be  kept  up  in  the  writ  and  pleadings. 
Id.,  p.  528,  sees.  36,  39,  40. 

At  the  common  law,  detinue  lies  where  the 
defendant  wrongfully  detains  goods  which 
cume  lawfully  to  his  possession,  as  by  delivery 
or  finding.  The  plaintiff  must  have  either  an 
absolute  or  special  property  in  thegoods  at  the 
time  the  action  is  brought;  and  it  was  laid  down 
by  Brian,  Ch.  J.,  so  long  ago  as  the  Year  Book, 
6  Hen.  7,  9,  that  detinue  will  not  lie  where 
the  defendant  took  the  goods  lortiously;  for  by 
the  trespass  the  property  of  the  plaintiff  is  de- 
vested.  The  soundness  of  this  reasoning  has 
been  very  justly  questioned  in  the  modern 
books;  but  the  doctrine  that  detinue  will  not 
lie  in  such  a  case  seems  not  to  have  been  over- 
ruled. The  gist  of  the  action  is  the  wrongful 
detention;  and.  as  a  question  of  pleading,  the 
delivery  or  finding  laid  in  the  declaration  is 
said  to  be  mere  matter  of  inducement,  -and  not 
traversable.  Still,  I  find  no  adjudged  case  in 
the  English  courts  where  detinue  has  been 
28O*]  *miiintained  upon  a  tortious  taking. 
Some  of  the  books  directly  affirm  that  the  ac- 
tion will  not  lie,  and  others  impliedly  admit 
the  same  doctrine.  F.  N.  B.,  138;  Co.  Liu., 
286ft;  Vin.  Abr.,  tit.  Detinue,  B,  and  B.  2; 

(b)Whether  this  would  be  eo  where  the  writ  Is  de- 
livered with  express  instructions  to  the  officer  not 
to  serve  It  until  after  demand,  and  the  officer  acts 
accordingly,  quaere.  See  1  Hill,  120,  n.  a,  and  cases 
cited. 
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Com.  Dig.,  tit.  Detinue,  D;  Bnc.  Abr.  tit  Det- 
inue, pp.  661,664.  C.  7th  Lond.ed.;  8  Bl.  Com. 
151;  Bull.  N.  P.,  49.  51;  1  Selw.  N.  P.,  Wh  ' 
604-667;  2  Leigh,  N.  P.,  782;  Battman  v.  Kl 
man,  Cro.  Eliz..  866;  Gledt.tane  v.  J/nritt,  1 
Cromp.  &  J.,  565;  Walker  v.  Jones,  2  Cromp 
&  M.,  672;  S.  C.,  4  Tyr..  915;  1  Chit.  PI.,  189, 
140.  ed.  of  1887;  and  see.  Kettle  v.  Brommll, 
Willes,  118;  Bixhop  v.  Montague,  Cro.  Eliz.. 
824;  Daltton  v.  Janwn,  5  Mod..  90.  It  was  said 
in  Mills  v.  Graham,  4  Bos.  &  P..  140.  that  del- 
inue  would  lie  where  the  goods  came  to  the 
defendant's  possession  by  wrong;  but  in  that 
case  the  property  was  actually  delivered  to  the 
defendant  by  the  plaintiff,  though  under  a  con- 
tract which  was  invalid  in  consequence  of  the 
defendant's  infancy.  In  Johnston  v.  Pasteur, 
Cam.  &  Norw.,  464.  it  was  held  lhatthe  action 
would  lie  without  regard  to  the  manner  in 
which  the  defendant  got  possession;  but  it  WHS 
admitted  that  this  was  a  departure  from  the 
common  law  rule.  In  HoWrook  v.  Wight,  24 
Wend.,  169.  the  goods  came  lawfully  to  the 
defendant's  possession. 

As  the  plaintiff  may  have  replevin  in  the 
cepit,  as  well  as  trespass  and  trover,  for  the  in 
jury  of  which  he  complains,  there  seems  to  be 
no  good  reason  for  extending  the  remedy  by 
replevin  in  the  detinet  to  the  case  of  a  tortious 
taking.  I  think  the  nonsuit  was  properly  or- 
dered. 

New  trial  granted. 

Wrongful  taking— Replevin  in  cepit  or  in  detinet. 
Cited  in-6  Hill,  614;  7  Hill,  281 :  1  Denio,  329;  3  N. 
Y.,  508  :  1  Keyes.  475 ;  2  Abb.  App..  Dec..  29  ;  3  Abb. 
App.,  Dec..  42;  2  Trans.  App..  177;  3  Trans.  App., 
104  ;  8  How.  Pr.,  190  ;  41  How.  Pr.,  515 ;  5  Abb.  N.  S., 
365 ;  2  Sandf .,  73 :  5  Sandf.,  162. 

Trespass—  Waiver  of  tart— Assumpsit.  Cited  in— 
5  Denio,  373:  52  N.  Y..  620:  27  Barb..  655;  7  How. 
Pr.,  281 ;  20  Wis.,  464 ;  49  Am.  Dec.,  277 ;  50  Am.  Dec., 
397 ;  7  Ga.,  198. 


*RUDD  ET  AL.  v.  DAVIS.     [*287 

Practice — Nonsuit  on  Defendant's    Testimony. 

A  nonsuit  may  be  granted  at  the  trial  of  a  cause 
on  the  testimony  adduced  by  the  defendant. 

In  order  to  warrant  the  grunting1  of  a  nonsuit  un- 
der such  circumstances,  it  is  not  necessary  that  the 
evidence  given  by  the  defendant  be  in  its  nature 
conclusive ;  e.  g.,  a  record,  or  something  importing 
absolute  verity ;  it  is  enough  that  a  venlict  for  the 
plaintiff  would  be  against  the  clear  weight  and  ef- 
fect of  the  evidence. 

Citations-6  Barn.  &  C.,  225;  1  Wend.,  376,  379:  6 
Wend.,  438-8 ;  14  Wend.,  146  ;  21  Wend.,  109  :  23  Wend., 
480. 

ERROR  to  the  N.  Y.  C.  P.  G.  &  R.  L. 
Rudd  sued  Davis  in  the  court  below  un 
der  the  Act  entitled  "An  Act  for  the  Better 
Security  of  Mechanics  and  Others  Erecting 
Buildings  in  the  City  and  County  of  New 
York."  Sess.  L.  of  1830,  p.  412.  and  Sess.  L.  of 
1832.  p.  181.  The  action  was  by  the  plaintiffs 
as  material  men  against  the  defendant  for  whom 
one  Harold  Geer  had  contracted  in  writing  to 
erect  certain  houses  in  the  City  of  N.  Y.  The 
plaintiffs'  attested  account  against  Geer  was 
served  on  the  defendant  November  16,  1838. 
After  the  plaintiffs  had  rested,  the  defendant 
proved  that  the  buildings  were  substantially 
finished  according  to  the  contract,  November 
18,  1838,  when  he  paid  Geer  all  that  was  due. 
The  evidence  of  payment  at  the  day  mentioned 
was  full  and  complete.  In  reply,  the  plaint- 
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iffs  attempted  to  show  that  the  payment  was 
made  with  intent  to  defraud  them.  The  court 
below  were  of  opinion  that  the  plaintiffs  had 
failed  to  show  fraud  in  the  payment,  and  di- 
rected a  nonsuit:  although  the  plaintiffs  in- 
sisted on  going  to  the  jury.  The  latter  excepted, 
and,  after  judgment,  sued  out  a  writ  of  error. 

Mr.  C.  O'Conor,  for  plaintiffs  in  error. 

Mr.  J.  L.  Mason,  for  defendant  in  error. 

By  the  Court,  Cowen,  J.  The  evidence  of 
payment  to  the  contractor  in  full,  after  the 
buildings  were  substantially  completed  and 
288*J  *before  the  attested  account  of  the 
plaintiffs  was  served,  was  decisive.  So,  I  think, 
was  the  evidence  of  the  fairness  of  the  payment 
in  respect  to  the  plaintiffs.  The  court  below 
thought  the  whole  case  so  clear  for  the  defend- 
ant that,  if  a  verdict  should  be  rendered  against 
him,  they  would  be  obliged  to  grant  a  new 
trial.  They,  therefore,  refused  to  submit  the 
•case  to  the  jury,  though  requested  to  do  so  by 
the  plaintiffs'  counsel.  It  is  now  hardly  pre- 
tended that  there  was  evidence  on  which  the 
jury  could  have  found  for  the  plaintiffs  with 
any  color  of  propriety;  but  the  nonsuit  is 
thought  to  be  erroneous,  because  it  was  granted 
on  the  evidence  of  the  defendant.  It  is  said 
that  to  warrant  a  nonsuit  on  his  evidence,  aft- 
«r  a  plaintiff  has  made  out  a  prima  facie  case, 
the  evidence  must  be  conclusive  in  its  char- 
acter— a  record,  for  instance,  or  something 
amounting  to  absolute  verity — so  as  to  present 
a  mere  question  of  law.  We  do  not  under- 
stand this  to  be  the  rule.  It  is  enough  that  a 
verdict  for  the  plaintiff  would  be  against  the 
clear  weight  and  effect  of  the  defensive  evi- 
dence, whatever  may  be  its  character.  Dams 
v.  Hardy,  6  Barn.  &  C.,  225;  Stuart  v.  Simp- 
ton,  1  Wend.,  376,  379:  Demyerv.  Souzer,  6  Id., 
436-438;  Wilson  v.  Williams,  14  Id.,  146;  Fort 
v.  Collins,  21  Id.,  109;  Jansen  v.  Acker,  23  Id., 
480. 

As  to  the  evidence  in  reply,  it  was  the  plaint- 
iffs'; and  failing,  as  we  think  it  did,  to  over- 
come the  defense,  or  even  to  raise  a  question 
of  fraud  for  the  jury,  it  was  still  more  ob- 
viously proper  to  withdraw  this  from  their  con- 
sideration. 

Judgment  affirmed. 

Afflrmed-7  Hill,  529. 

Cited  in— 8  N.  Y.,  74 ;  59  Am.  Dec..  455,  457 :  25  N. 
Y.,  362 :  51  N.  Y.,  393 ;  2  Barb.,  361 ;  3  Barb.,  369  ;  10 
Barb.,  664 ;  14  Barb..  303 :  29  Barb.,  229  ;  33  Barb.,  359  : 
22  How.  Pr.,  2 ;  12  Abb.  Pr.,  464 :  5  Duer,  599 ;  26  Cal., 
525 ;  53  Ind.,  377;  81  Ind.,  86 ;  29  Wis.,  165. 
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MADAM  RESTELL,  alias  ANNLOHMAN. 

Depositions  De  Bene  Esse  —  When  How  and  by 
Whom  May  Be  Taken  —  Criminal  Cases  —  Right 
of  Accused  to  Be  Present  —  Counsel  —  Irregulari- 
ties —  Alterations  —  Statutes  —  Parol  Evidence, 
Inadmissible  to  Vary  Written  Instruments. 

A  deposition  de  bene  esse  relating  to  a  criminal 
charge,  taken  under  an  order  of  the  General  Ses- 


NOTE.— The  legal  effect  of  a  written  document  can- 
not be  varied  by  parol  evidence.  See  Swick  v.  Sears, 
1  Hill,  17,  note. 

HILLS.  N.  Y.  R..  15. 


sions  previous  to  any  indictment  found  in  that  court 
or  sent  there  for  trial,  is  extrajudicial  and  void. 
Semble,  per  Bronson,  J. 

Witnesses  cannot  be  examined  de  bene  esse  at  the 
instance  of  the  public  prosecutor,  even  after  indict- 
ment found ;  though  they  may  be,  at  the  instance 
of  the  defendant. 

After  issue  joined  upon  an  indictment,the  defend- 
ant may  examine  witnesses  residing  out  of  the  State, 
upon  commission ;  and  the  public  prosecutor  is  en- 
titled to  join  in  the  commission,  and  name  witnesses 
on  the  part  of  the  people. 

The  right  of  taking  depositions  de  bene  esse  in  civil 
suits,  formerly  existed  in  this  State  as  mere  mat- 
ter of  court  practice ;  but  is  now  sanctioned  by  leg- 
islative enactment.  Per  Bronson,  J. 

There  is  no  authority,  at  common  law,  for  taking 
depositions  in  criminal  cases  out  of  court,  without 
the  consent  of  the  defendant. 

The  dictum  in  Matthews  v.  Post,  Comb..  62,  that 
witnesses  may  be  examined  in  criminal  cases,  before 
a  judge,  by  leave  of  the  court,  overruled. 

The  general  rule  in  criminal  cases  is.  that  the  wit- 
nesses must  appear  in  court  and  be  confronted  by 
the  accused  party.  Per  Bronson,  J. 

The  only  exception  to  this  rule  recognized  at  com- 
mon law,  is  that  of  dying  declarations,  in  prosecu- 
tions for  homicide.  Semble.  per  Bronson,  J. 

Depositions  taken  by  the  coroner  on  holding  an 
inquest,  the  accused  being  absent,  are  not  evidence 
against  him  upon  the  trial  of  an  indictment.  Sem- 
ble,  per  Bronson,  J". 

Otherwise,  as  to  depositions  taken  before  a  com- 
mitting magistrate  pursuant  to  2  R.  8.,  708,  789,  sec. 
13,  et  seq.;  provided  the  statute  has  been  followed, 
and  the  witness  cannot  be  produced  at  the  trial  by 
reason  of  his  death,  etc. 

Our  statute,  unlike  that  of  Phil.  &  Mary,  author- 
izes the  taking  of  these  depositions  in  cases  of  mis- 
demeanor as  well  as  felony. 

The  principle  on  which  these  depositions  are  re- 
ceived in  evidence,  examined  and  discussed.  Per 
Bronson,  J. 

In  order  to  render  such  a  deposition  competent 
evidence,  the  examination  must  in  general  be  in  the 
presence  of  the  accused,  so  that  he  may  know  the 
precise  words  which  the  witness  uses,  and  observe 
throughout  his  manner  of  testifying:. 

The  cases  of  Rex  v.  Forbes,  1  Holt,  IV.  P.,  597,  and 
Rex  v.  Smith,  Id.,  614 ;  2  Stark.,  208 ;  S.  C.,  Russ.  & 
R.  Cr.  Cas.,  339,  commented  on  and  explained. 

If  desired  by  the  accused,  he  has  a  right  that  his 
counsel  shall  be  present  during  the  examination. 

A  reasonable  time  after  the  arrest  should  be  al- 
lowed for  the  purpose  of  employing1  counsel,  where 
the  accused  requests  it ;  and  if  the  magistrate  re- 
fuse this,  the  deposition  will  not  be  evidence. 

*The  answers  of  the  witness  should  be  on  [*3!9O 
oath ;  and  hence,  instead  of  taking  the  examination 
first  and  then  swearing  him  to  the  truth  of  the  state- 
ment, he  should  be  sworn  before  the  examination 
commences. 

The  deposition  should  be  taken  as  nearly  as  pos- 
sible in  the  exact  words  of  the  witness.  Per  Bron- 
son, J. 

It  is  essential  that  the  accused  should  have  a  full 
and  fair  opportunity  of  croas-examining ;  and  if 
this  be  denied  him,  the  deposition  will  not  be  com- 
petent evidence. 

The  deposition  will  be  invalid,  moreover,  if  the 
oath  administered  to  the  witness  do  not  extend  to 
his  answers  to  questions  put :  e,  g.,  where  it  is  mere- 
ly to  the  truth  of  a  statement  previously  drawn  up. 

The  original  information  and  depositions  taken 
before  the  warrant  was  issued,  however  formally 
drawn  up,  are  not  in  themselves  evidence  against 
the  accused  at  the  trial. 

Otherwise,  perhaps,  if,  on  the  accused  being 
brought  in  pursuant  to  the  warrant  of  arrest,  the 
magistrate  re-swear  the  accuser  and  witnesses  in 
due  form,  read  over  the  former  depositions  in  their 
presence  and  that  of  the  accused,  and  then  give  the 
latter  full  opportunity  to  cross-examine  ;  though 
as  to  this  practice,  quaere.  Per  Bronson,  J. 

A  deposition  will  not  in  general  be  allowed  to  be 
read,  where  it  is  shown  that  the  magistrate  refused  to 
put  down  pertinent  answers  made  by  the  witness  on 
cross-examination,  even  though  the  magistrate 
swear  that  the  identical  answers  are  contained  in 
the  direct  examination  :  especially  if  the  latter  took 
place  when  the  accused  was  not  present. 

If,  however,  the  same  question  be  put  by  the  ac- 
cused several  times.and  a  uniform  answer  returned, 
one  insertion  in  the  cross-examination  is  enough. 
Per  Bronson,  J. 

Where  the  magistrate  who  took  the  deposition 
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swears  that  it  was  taken  under  the  statute.lt  may  be 
presumed  that  all  necessary  forms  were  duly  ob- 
served, unless  the  contrary  be  shown. 

A  deposition  Irregularly  taken,  will  not  be  aided 
by  a  subsequent  offer  on  the  part  of  the  magistrate 
to  re-exaiiiiii<'  t  he  witness,  and  Rive  the  accused  the 
right  of  cross-examining. 

If  a  deposition  before  a  magistrate  has  been  al- 
tered since  its  completion,  so  as  to  appear  to  have 
been  taken  before  another  tribunal :  e.  g.,  the  Gen- 
eral Sessions,  it  cannot  be  read  in  evidence  :  and 
this,  though  the  alteration  was  made  Ixtnafide,  un- 
der an  extrajudicial  order  of  the  Sessions. 

The  legal  effect  of  a  written  document  cannot  be 
varied  by  parol  evidence. 

Accordingly,  where  a  deposition  was  produced, 
which  on  its  face  purported  to  have  been  taken  de 
bf.tie  esse  in  the  Court  of  General  Sessions :  held, 
that  it  could  not  be  varied  by  oral  evidence,  so  as  to 
give  it  effect  as  a  deposition  before  the  committing 
magistrate. 

Citations-1  Johns.  Cas..  147 ;  Anth.  N.  P.,  184 ;  7 
Cow.,  59.  69,  489 ;  2  R.  S..  391,  art.  1 ;  706,  708,  sees.  2. 
13, 14,  27 ;  731,  sees.  73,  75 ;  735,8ec.  14 ;  742.  art.  1 :  1 
&  2  Phil.  &  Mary,  eh.  13:  2  &  3  Phil.  &.  Mary.  ch.  10: 
2  Hill,  L.  R.,  607,  609.  610;  2  Stark.  Ev.,  488-493.  ed., 
1826 :  2  Kuss.  Cr.,  660,  661 :  Roscoe,  Cr.  Ev.,  50,  51.  53, 
54 :  Cow.  &  H.  Note*  to  Phil..  938,  note  369 ;  940,  note 
677 ;  1  Salk..  281 :  1  Ld.  Raym.,  729 :  5  Mod.,  163 : 
Comb.,  6:5,  358;  Carth..  405:  T.  Jones,  53;  2  Maule  & 
S  .  602;  Cowp.,  174;  1  Chit.  Cr.  L.,  76,  79,80,  81,  612; 
Vin.  Abr.,  Evidence,  A,  b,  32,  pi.,  7;  1  Leach,  500:  2 
Leach.  561;  1  Mac.  N.  Cr.  Ev.,  385:  Holt.  A.  P.,  597, 
note ;  699,  n.  614 ;  2  Hawk.,  by  Curwood,  592,'  sec.  15 ; 
594,  sec.  24 ;  1  Phil.  Ev..  113, 114.  369.  370,  372,  ed.,  1839; 
Bull.  N.  P.,  241,  242 ;  1  T.  R.,  125 :  4  Dowl.  &  R.,  734; 
2  Stark.,  208  ;  Russ.  &  R.  Cr.  Cas.,  339 ;  15  Wend.,  419; 
Kel..  63.  55  ;  8  Wend.,  599 ;  1  Stark.,  242;  7  Carr.  &  P., 
177.  287. 

rpHE  defendant  was  indicted  and  tried  in  the 
J-  N.  Y.  General  Sessions,  under  2  R.  S., 
694,  sec.  21,  which  provides,  that  "  Every  per- 
son who  shall  willfully  administer  to  any  preg- 
291*]  nant*woman  any  medicine,  drug,  sub- 
stance or  thing  whatever,  or  shall  use  or  em- 
ploy any  instrument  or  other  means  whatever 
to  procure  the  miscarrage  of  any  such  woman," 
unless,  etc.,  shall  upon  conviction  be  punished, 
etc.  The  third  count  of  the  indictment  charged 
that  the  defendant  made  an  assault  upon  Ann 
Maria  Purdy,  then  being  pregnant  with  child, 
and  willfully,  wickedly,  etc.,  did  use  and  em- 
ploy, and  cause  and  procure  to  be  used  and 
employed,  in  and  upon  the  body  and  womb  of 
the  said  A.  M.  P.,  the  mother  of  the  said  child, 
certain  instruments,  to  wit:  one  piece  of  wire 
and  one  pair  of  pliers,  with  the  intent  thereby 
then  and  there  to  procure  the  miscarriage  of 
the  said  A.  M.  P.,  the  mother  of  the  said  child, 
etc.  The  fourth  count  charged  that  the  de 
fendant  used  and  employed  a  certain  instru- 
ment to  the  jurors  unknown.  On  the  trial,  in 
July,  1841,  it  appeared  that  the  alleged  offense 
was  committed  in  July,  1839  ;  that  Mrs.  Purdy 
immediately  became  very  ill,  and  a  miscarriage 
soon  after  followed.  The  mother  was  never 
well  afterwards,  and  she  died  April  28,  1841. 
In  the  deposition  of  Mrs.  Purdy,  which  had 
been  taken  before  her  death,  she  stated  that 
the  hand  of  the  operator,  or  a  hand  and  an  in- 
strument, were  put  into  her  person  for  some 
considerable  distance,  and  were  kept  there 
about  two  minutes,  and  in  that  way  the  thing 
was  done.  While  the  operation  was  going  on, 
as  the  witness  stated,  the  parts  within  appeared 
to  be  separating  and  caused  a  good  deal  of 
pain. 

The  district  attorney  produced  and  offered 
in  evidence  a  deposition  of  Mrs.  Purdy,  who 
had  died  before  the  trial,  which  commenced 
as  follows: 
ftf4 


"  General  Sessions  of  the  Peace  in  and 
for  the  City  and  County  of  New  York. 

THE  PEOPLE  OF  THE  STATED  Affidavit  and  ex- 

OK  NEW  YORK  I  amination  taken. 

«.  > pursuant   to   an 

ANN  LOHMAN,  otherwise    I  order  of  the  court 

called  Madam  ReBtell.      j  hereto  annexed. 

City  and  County  of  New  York,  ss.  Ann  Ma- 
ria Purdy,  wife  *of  William  W.  Pur  [*292 
dy,  being  duly  sworn,  deposes."  etc.  The  depo- 
sition was  subscribed  by  Mrs.  Purdy,  and  there 
was  a  jurat  as  follows:  "  Sworn"  before  me 
March  22d,  1841,  H.  W.  Merritt.  special  jus- 
tice. "Then  followed  a  second  deposit  ion  of  Mrs. 
Purdy,  taken  on  the  same  day  and  before  the 
same  officer,  in  which  the  witness  identifier 
the  defendant,  being  present,  as  the  person  ac- 
cused in  the  first  or  principal  deposition.  Im- 
mediately following  the  second  deposition  was 
a  jurat  in  these  words:  "  The  above  two  dep- 
ositions made  by  Ann  Maria  Purdy  re-sworn 
to  before  me  ibis  5tb  day  of  April,  1841.  F. 
A.  Tallmadge."  Following  this  was  an  order 
of  the  Court  of  Generaj  Sessions,  as  hereafter 
mentioned.  The  first  deposition  was  original- 
ly made  before  Justice  Merritt  as  a  foundation 
for  issuing  the  warrant.  The  defendant  war 
arrested  and  brought  before  the  justice  on  the 
same  day.  The  justice  stated  to  her  the  nat- 
ure of  the  charge  and  the  substance  of  the  af- 
fidavit, and  told  her  she  bad  a  right  to  have 
counsel.  Her  husband,  who  was  present,  said 
he  wished  to  employ  counsel,  and  left  the  of- 
fice for  that  purpose.  About  five  minutes  aft- 
er he  left  the  office  the  justice  asked  the  de- 
fendant if  she  had  any  objection  against  going 
up  to  Mrs.  Purdy's,  saying  the  object  in  going 
was  merely  to  have  Mrs.  Purdy,  who  was  then 
sick  in  bed,  identify  the  defendant,  and  at  the 
same  time  telling  the  defendant  she  might  re- 
main at  the  office  until  her  counsel  came.  The 
defendant  answered  that  Mr.  Morrell  (for 
whom  her  husband  had  gone)  was  coming  as 
her  counsel,  but  she  would  go  with  the  jus- 
tice up  to  Mrs.  Purdy's;  it  made  no  difference. 
The  defendant  was  then  taken  to  Mrs.  Purdy's, 
and  immediately  on  arriving  there,  the  justice, 
as  he  testified  on  the  trial,  "told  Madam  Res- 
tell  he  was  about  to  read  the  examination  of 
Mrs.  Purdy,  and  he  then  read  the  deposition 
over.  After  witness  read  over  the  first  depo- 
sition of  Mrs.  Purdy,  the  second  was  written 
and  read  over  to  the  witness  in  presence  of 
Madam  Restell,  and  the  two  depositions  were 
then  sworn  to  by  Mrs.  Purdy.  Witness  told 
Madam  Restell,  after  Mrs.  Purdy  had  sworn 
to  the  said  depositions,  that  she,  Madam  Res- 
tell,  *could  put  any  question  she  chose  [*21)3 
to  Mrs.  Purdy.  lUadam  Restell  put  a  number 
of  questions  to  Mrs.  Purdy,  which  Mrs.  Purdy 
answered,  but  neither  the  questions  nor  an 
swers  were  put  down,  because  witness  did  not 
think  it  material  to  put  them  down.  There 
was,  in  point  of  fact,  but  one  question.  Mad- 
am Restell  in  putting  her  questions  put  the 
same  question  over  and  over  again,  and  the 
answer  had  been  given  before  any  question 
was  put  by  Madam  Restell  as  witness  con- 
sidered, and  was  already  in  the  affidavit. "The 
officer,  who  attended  the  justice  and  the  de- 
fendant on  visiting  Mrs.  Purdy,  said  they  were 
not  in  the  house  over  twenty  or  thirty  minutes. 

HILL  3.. 


Afterwards,  April  1, 1841,  the  defendant  was 
brought  before  the  justice  forexamination.and 
was  attended  by  counsel.  The  justice  in- 
formed them  that,  if  they  desired  it,  the  wit- 
nesses on  the  part  of  the  complaint  would  be 
examined  in  their  presence,  and  they  could 
cross-examine  them  if  they  pleased.  To  this 
the  counsel  made  no  answer,  and  nothing  was 
done.  On  that  day  the  defendant  was  finally 
committed  for  trial  by  the  justice. 

After  the  defendant  had  been  finally  com- 
mitted, and  April  5,  1841,  the  Court  of  General 
Sessions,  on  an  affidavit  stating  the  dangerous 
illness  of  Mrs.  Purdy,  made  an  order,  that  her 
testimony  be  taken  de  bene  esse  before  the  re- 
corder at  her  residence  in  Broome  St.  at  5 
o'clock  that  afternoon,  and  that  notice  should 
be  given  to  the  defendant  and  her  counsel. 
Notice  was  given  accordingly,  but  the  defend- 
ant and  her  counsel  protested  against  the  pro- 
ceeding, and  refused  to  have  anything  to  do 
with  it.  The  recorder  proceeded  and  re-swore 
Mrs.  Purdy  to  the  depositions  as  above  men- 
tioned. The  deposition  as  originally  taken  be- 
fore Justice  Merritt  commenced  with  the  words 
"City  and  County  of  New  York,  ss.  Ann  Maria 
Purdy,  wife  of  William  W.  Purdy,  being  duly 
sworn,"  etc.  All  that  precedes  these  words  was 
added  by  the  recorder,  together  with  the  sec- 
ond jurat,  April  5. 

On  the  trial  in  the  court  below,  the  defend- 
ant objected  to  the  admission  of  the  foregoing 
294*]  evidence,  and  also  objected  *that  the 
two  depositions  of  Mrs.  Purdy  were  not  ad- 
missible in  evidence.  The  court  overruled  the 
objections,  the  defendant  excepted,  and  the 
depositions  were  read  in  evidence.  The  jury 
found  the  defendant  guilty,  and  the  proceed- 
ings were  removed  into  this  court  by  certiorari. 

Mr.  A.  L.  Jordan,  for  defendant. 

Mr.  J.  R.  Whiting,  District- Atty.,  for  the 
people. 

By  the  Court,  Bronson,  J.  The  depositions 
of  Mrs.  Purdy,  who  had  died  before  the  trial, 
were  offered  in  evidence  upon  two  grounds: 
1.  As  depositions  taken  de  bene  esse  in  the  Court 
of  General  Sessions;  and  2.  As  examinations 
before  Mr.  Merritt,  the  committing  magistrate. 
There  is  a  difficulty  at  the  outset,  in  allowing 
them  to  be  read  as  depositions  taken  in  the 
General  Sessions;  for,  at  the  time  they  were 
taken,  there  was  no  suit  or  proceeding  against 
the  defendant  pending  in  that  court.  The  de 
fendaut  had  just  before  been  committed  to 
prison  by  a  magistrate  on  a  criminal  charge; 
but  no  indictment  had  been  found,  and  whether 
she  would  be  indicted,  if  at  all,  in  the  Sessions 
or  the  Over  and  Terminer,  was  a  question 
about  which  nothing  could  then  be  known.  I 
do  not  see  how  the  Sessions  could  acquire  ju- 
risdiction of  the  matter  except  by  indictment 
found  in  that  court,  or  in  the  OyerandTermi 
ner  and  transmitted  to  the  Sessions  for  trial. 
If  the  court  had  no  jurisdiction,  the  deposi- 
tions are  extrajudicial  and,  consequently,  void. 
But  as  this  difficulty  was  not  mentioned  at  the 
bar,  there  may  be  some  legal  provision  on  the 
subject  which  I  have  overlooked,  or  there  may 
have  been  an  understanding  between  the  coun 
sel  that  the  objection  should  not  be  made.  It 
is  proper,  therefore,  to  consider  the  case  upon 
the  broad  ground  discussed  at  the  bar. 
HILL  3. 


Can  the  public  prosecutor  have  depositions 
taken  de  bene  esse  in  criminal  cases,  and  read 
them  in  evidence  without  the  consent  of  the 
defendant?  I  think  he  cannot.  The  general 
rule  certainly  is,  that  the  witnesses  must  ap- 
pear in  court  and  be  confronted  with  the  ac- 
cused party.  In  trials  for  homicide  the  dying 
*declarations  of  the  person  murdered  [*295 
may  be  given  in  evidence  against  the  defend- 
ant. This  is,  I  think,  the  only  exception  to 
the  general  rule  which  has  been  mentioned,  ex- 
cept such  as  are  based  upon  some  statute  law. 
A  practice  sprung  up  in  this  State  at  an  early 
day,  of  taking  depositions  de  bene  esse  in  civil 
suits,  which  were  afterwards  read  in  evidence 
on  proof  of  the  death  or  absence  of  the  witness. 
Mumford  v.  Church,  1  Johns.  Gas.,  147;  Sand- 
ford  v.  Burrell,  Anth.  N.  P.,  184;  Jackson  v. 
Kent,  7  Cow.,  59;  Wait  v.  Whitney,  Id.,  69; 
Packard  v.  Hill,  Id. ,  489.  This  practice  has 
since  been  sanctioned  by  the  Legislature.  2 
R.  S.,  391,  art.  I.  But  this  statute  does  not. 
nor  did  the  prior  practice  extend  to  criminal 
cases. 

We  are  referred  to  another  statute  which 
provides,  that  "The  proceedings  prescribed 
by  law  and  civil  cases,  in  respect  to  the  im- 
paneling of  juries,  the  keeping  them  together, 
and  the  manner  of  rendering  their  verdict, 
shall  be  had  upon  trials  of  indictments;  and 
the  provisions  of  law  in  civil  cases  relative  to 
compelling  the  attendance  and  testimony  of 
witnesses,  their  examination,  the  administra- 
tion of  oaths  and  affirmations,  and  proceedings 
as  for  contempts  to  inforce  the  remedies  and 
protect  the  rights  of  parties,  shall  extend  to 
trials  and  other  proceedings  on  indictments, 
so  far  as  they  may  be  in  their  nature  applica- 
ble thereto,  subject  to  the  provisions  contained 
in  any  statute."  2  R.  S.,  735,  sec.  14.  It 
was  not  the  object  of  this  section  to  give 
new  remedies  in  criminal  cases,  but  to  direct 
the  mode  in  which  existing  remedies  should 
thereafter  be  applied.  "The  provisions  of  law 
in  civil  cases,"  in  relation  to  the  matters  par- 
ticularly specified,  are  extended  to  the  like 
proceedings  on  indictments;  but  it  is  only  "so 
far  as  they  may  be  in  their  nature  applicable 
thereto."  Much  stress  has  been  laid  upon  the 
words  "their  examination,"  as  applied  to  wit- 
nesses. But  those  words  must  be  restricted  to 
cases  where  the  examination  was  already  pro 
vided  for  by  law;  and  there  is  ample  scope  for 
their  operation.  They  apply  when  the  witness 
is  produced  in  court,  when  he  is  examined  on 
commission,  and  when  examined  *con-  [*296 
ditionally  at  the  instance  of  the  defendant.  2 
R.  S.,  731,  sees.  73,  75.  The  Legislature  did  not 
intend,  by  this  general  provision  in  relation 
to  the  forms  and  modes  of  proceeding  in  crim- 
inal cases,  to  introduce  a  new  rule  into  the  law 
of  evidence.  This  is  the  more  evident  from 
the  fact  that  special  provision  had  already  been 
made  in  the  same  chapter  for  the  examination 
of  witnesses  out  of  court.  After  issue  joined 
upon  the  indictment,  the  defendant  may  have 
a  commission  to  examine  witnesses  residing 
out  of  the  State,  and  the  prosecuting  officer 
may  join  in  the  commission, and  name  witnesses 
on  the  part  of  the  people.  2  R.  S.,  731,  sec. 
73.  And  after  indictment  found,  the  defend- 
ant may  also  examine  witnesses  conditionally, 
as  in  civil  cases.  Sec.  75.  After  having  thus 
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specially  provided  for  particular  cases,  it  is 
impossible  to  suppose  that  the  Legislature,  in 
the  general  provision  which  follows  on  page 
785,  sec.  14,  intended  to  cover  an  entirely  new 
class  of  cases,  and  provide  for  the  examination 
of  witnesses  de  bene  etue  on  the  part  of  the 
people. 

There  is  a  class  of  cases  where  depositions 
taken  out  of  court,  and  without  the  consent  of 
the  defendant,  may  be  read  in  evidence  against 
him.  The  Statules  1  and  2  Phil.  &  Mary,  ch. 
18,  and  2  and  8  Phil.  &  Mary,  ch.  10,  provide, 
that  the  magistrate  shall  take  the  examination 
of  the  prisoner,  and  the  information  of  them 
that  bring  him,  put  the  same  in  writing,  and 
certify  it  to  the  next  jail  delivery  within  his 
commission.  We  have  a  similar  statute.  2 
R.  S.,  708,  sees.  18,  27.  It  is  generally 
agreed  that  depositions  taken  in  pursuance  of 
these  statutes  may,  when  the  witness  is  dead, 
and  in  some  other  cases,  be  read  in  evidence 
on  the  trial.  The  statutes  do  not  provide  that 
the  depositions  shall  be  evidence;  but  they  are 
admitted  on  the  ground  that  they  have  been 
taken  in  the  course  of  a  judicial  proceeding 
expressly  authorized  bylaw,  when  the  defend- 
ant was  present  and  had  the  right  of  cross-ex- 
amination. It  is  sometimes  said  in  the  books 
that  the  deposition  is  admitted  because  it  is  not 
extrajudicial.  But  that  is  only  a  part  of  the 
true  reason,  and  is  calculated  to  mislead.  Go- 
297*]  ing  upon  that  *reason  alone,  the  orig- 
inal complaint  on  oath  before  the  magistrate 
on  applying  for  the  warrant  would  be  admis- 
sible evidence  against  the  defendant,  although 
he  had  not  then  been  brought  into  court.  That 
is  a  judicial  proceeding;  and  yet  I  am  not 
aware  that  the  original  complaint  was  ever  re- 
ceived in  evidence  against  the  defendant.  The 
contrary  was  expressly  adjudged  in  State  v. 
Hill,  2  Hill,  L.  R.  (S.  C.),  609.  The  deposition 
must  not  only  be  taken  in  a  judicial  proceed- 
ing, but  it  must  be  taken  when  the  defendant 
is  present  and  has  the  opportunity  to  cross-ex- 
amine the  witness;  otherwise,  it  will  not  be 
received. 

It  is  said  that  depositions  taken  by  the  coro- 
ner on  holding  an  inquest  are  evidence,  al- 
though the  defendant  was  not  present  when 
they  were  taken.  This  doctrine  has  been  grave- 
ly questioned,  and  I  am  strongly  inclined  to 
the  opinion  that  it  cannot  be  maintained.  The 
great  principle  that  the  accuser  and  accused 
must  be  brought  face  to  face,  and  that  the  lat 
ter  shall  have  the  opportunity  to  cross-examine, 
can  never  be  departed  from  with  safety.  Nei- 
ther life  nor  liberty  should  ever  be  put  in  peril 
by  listening  to  ex  parte  depositions.  It  is  better 
that  the  guilty  should  sometimes  go  free,  than 
that  the  innocent  should  be  subjected  to  such 
an  ordeal.  It  is  not,  however,  necessary  at 
this  time  to  pass  upon  the  admissibility  of  dep- 
ositions taken  before  the  coroner  in  the  ab- 
sence of  the  accused,  and  I  will,  therefore. only 
mention  some  of  the  books  where  the  right  to 
give  such  evidence  has  been  strongly  ques- 
tioned. These  are,  2  Stark.  Ev.,  489-498,  ed. 
of  1826;  2  Rusn.  Cr.,  661:  Roscoe,  Cr.  Ev.,  58, 
64;  State  v.  Hill,  2  Hill  L.  R.  (S.  C.),  607,  610  ; 
Cowen  &  H.  Notes  to  Phil.  Ev.,  940,  n.  677. 
(See,  People  v.  White,  22  Wend.,  167,  174,  175). 
If  such  depositions  are  admissible,  it  proves 
nothing  against  the  defendant,  for  the  coroner 
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is  authorized  by  statute  to  examine  the  defend- 
ant, and  to  return  the  testimony  of  all  witness- 
es examined  before  the  jury.  2  R.  8.,  742. 
*art.  I.  The  depositions  are  not, there  [*298 
fore,  extrajudicial.  But  there  is  no  statute  au- 
thorizing the  court  in  which  an  indictment  is 
pending  to  take  depositions  without  the  con- 
sent of  the  defendant.  The  authority  of  the 
Court  of  General  Sessions  to  take  these  deposi- 
tions, if  it  exist  at  all,  must, therefore, be  found 
in  the  common  law. 

The  common  law  has  not  authorized  any 
such  proceeding  in  criminal  cases.  The  Stat 
utes  of  Philip  &  Mary  only  provide  for  the  tak- 
ing of  depositions  in  cases"  of  felony, and  it  wa» 
long  since  settled  that  depositions  taken  by  the 
magistrate  in  cases  of  misdemeanor  are  not  ad- 
missible. Rexv.  Paine,  1  Salk.,  281  ;  1  Ld. 
Raym.,  729  ;  5  Mod.,  163  ;  Comb.,  358  ;  S.  C., 
Garth.,  405.  This  case  seems  to  have  been 
very  carefully  considered.  The  justices  of 
the  K.  B.  sent  one  of  their  number  to  the 
justices  of  the  C.  P.  to  learn  their  opinion,  and 
all  the  judges  of  both  courts  agreed  that 
the  deposition  could  not  be  received.  Carthew 
only  mentions  the  other  questions  which  arose 
in  the  cause,  and  the  report  in  Modern  states 
that  the  deposition  was  rejected  because  the 
defendant  was  not  present,  and  so  had  lost  the 
benefit  of  a  cross-examination.  But  there  can 
be  no  doubt  that  the  other  point  was  also  de- 
cided; and  the  case  must,  therefore,  he  regard- 
ed as  an  adjudication  by  the  two  courts  that 
there  is  no  authority  at  the  common  law  for 
taking  depositions  out  of  court  in  criminal 
cases.  In  the  case  of  Thatcher  and  Waller,  Sir 
T.  Jones,  53,  the  defendants  were  footmen  to 
Ld.  Cornwallis,  and  were  charged  that,  with 
him,  they  had  murdered  one  Robert  Clerk. 
They  were  acquitted  for  want  of  evidence.and 
it  was  then  moved  by  the  Chief  Justice  that  the 
footmen  "  should  be  examined  before  one  of 
the  judges  for  the  preservation  of  their  testi- 
mony against  the  other  offenders;  this  was  not 
assented  to  by  the  other  judges,  who  said  that 
they  had  no  authority  in  this  case  [other]  than 
as  justices  of  the  peace."  If  the  Court  of  K. 
B.  in  England  cannot  order  the  taking  of  dep- 
ositions before  one  of  the  judges  in  criminal 
cases,  it  is  quite  clear  that  the  N.  Y.  General 
Sessions  cannot  order  the  examination  of  a  wit- 
ness before  *the  recorder.  King  v  .  .i/0r-[*299 
phew,  2  Maule  &  S.,  602,  the  court  made  it  a 
condition  in  putting  off  the  trial  on  the  appli- 
cation of  the  defendant, that  he  should  consent 
to  the  examination  upon  interrogatories  of  a 
material  witness  for  the  crown  who  was  about 
to  leave  the  country.  And  notwithstanding  the 
defendant's  consent,  the  Attorney-General,  Sir 
William  Garrow,  doubted  whether  the  deposi- 
tion could  be  read  in  evidence. 

At  the  common  law,  the  defendant,  as  well 
as  the  public  prosecutor,  must  produce  his  wit- 
nesses on  the  trial ;  but  the  defendant  was  some- 
times aided  by  putting  off  the  trial  until  the 
public  prosecutor  would  consent  to  an  exam- 
ination out  of  court.  Mostyn  v.  Fabriga», 
Cowp.,  161,  174;  1  Chit.  Cr.  L.,  612.  The  stat- 
ute has  now  given  the  defendant  a  commission 
for  witnesses  out  of  the  State,  and  allowed  him 
to  examine  other  witnesses  conditionally,  as  in 
civil  cases;  but  these  privileges  are  confined  to 
the  defendant.  2  R.  S.,  781,  sees.  73,  75.  These 
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provisions  show,  very  satisfactorily,  that  the 
Legislature  thought  there  was  no  warrant  for 
examining  witnesses  out  of  court  in  criminal 
cases,  and  that  the  right  to  do  so  ought  not  to 
be  given  to  the  prosecuting  officer. 

There  is  a  case  of  Matthews  v.  Port,  Comb. , 
63, which,  after  deciding  in  three  lines  that  the 
visitation  books  kept  by  the  heralds  are  good 
evidence,  has  four  concluding  lines, as  follows: 
"The  witnesses  may  be  examined  before  a 
judge,  by  leave  of  the  court,  as  well  in  crimi- 
nal causes  as  in  civil, where  sufficient  reason  ap- 
pears to  the  court,  as  going  to  sea,  etc.,  and 
then  the  other  side  may  cross-examine  them." 
Mr.  Viner,  with  his  usual  industry,  has  found 
a  place  for  this  dictum  in  his  great  Abridgment; 
but  that  has  added  nothing  to  its  force.  Vin. 
Abr.  Evidence, A,  b,  32,  pi.,  7.  As  that  was  a 
civil  suit,  it  is  not  very  probable  that  the  court 
made  any  such  remark  ;  but  if  they  did,  there 
is  no  adjudication  or  practice  to  support  it. 

The  Court  of  General  Sessions  acted  without 
authority  in  ordering  the  examination  of  Mrs. 
Purdy,  and  the  depositions  taken  before  the 
recorder  were,  therefore,  extrajudicial  and 
void. 

3OO*]  *It  remains  to  consider  these  deposi- 
tions as  they  were  taken  by  Mr.  Merritt,  the 
commiting  magistrate.  Our  statute  is  not,  like 
those  of  Philip  &  Mary,  confined  to  cases  of 
felony,  but  extends  to  every  criminal  offense  ; 
and  although  the  defendant  was  only  charged 
with  a  misdemeanor, the  justice  had  authority, 
and  it  was  his  duty,  to  examine  the  complain- 
ant and  the  witnesses  produced  in  support  of 
the  prosecution.  2  R.  S..  706,  sees.  2,  13.  If 
the  depositions  were  taken  pursuant  to  law, 
and  have  since  suffered  no  detriment.they  were 
properly  admitted  in  evidence  on  the  trial,  the 
witness  being  dead.  Were  they  taken  pursuant 
to  law?  It  is  settled  upon  the  construction  of 
the  Statutes  of  Phil.  &  Mary,  that  the  defend- 
ant must  be  present  at  the  examination  of  the 
witnesses  against  him;  and  our  statute  express- 
ly provides  that  the  examination  shall  be  had 
"in  the  presence  of  the  prisoner."  Sec.  13.  And 
if  desired,  his  counsel  may  also  be  present. 
Sec.  14.  The  Legislature  has  thus  carefully 
provided  that  the  defendant  shall  have  the  op- 
portunity to  cross-examine,  and  if  that  right  is 
not  enjoyed,  the  deposition  cannot  be  read  in 
evidence  against  him  on  the  trial.  Bex  v.  Paine, 
5  Mod.,  163;  8.  0.,  Comb.,  358;  Woodcock's 
case,  1  Leach,  500  ;  Dingier' 's  case,  2  Id.,  561  ; 
King  v.  CaUaghan,  1  MacNally,  Ev.,  385;  Rex 
v.  Forbes,!  Holt,  N.P.,  597,  n.;  State  v.  Hill,  2 
Hill,  L.  R.  (S.  C.),  607  ;  2  Stark.  Ev.,  488— 
492;  2  Hawk.,  by  Curwood,  594,  sec.  24;  2 
Russ.  Cr.,  660  ;  1  Phil.  Ev.,  369,  372,  ed.  of 
1839;  Roscoe,  Cr.  Ev.,  50,  51;  Bull.  N.P.,  241, 
242;  1  Chit.Cr.  L.,76,  79;  Cowen  &  H.  Notes  to 
Phil.  Ev.,  938,  n.  369;  King  v.  Crowther,  1  T. 
R.,  125.  The  answers  of  the  witness  should  be 
on  oath.  He  should  be  first  sworn  and  then 
examined,  instead  of  taking  the  examination 
first  and  then  swearing  him  to  the  truth  of  the 
statement.  King  v.  Kiddy,  4  Dowl.  &  R.,734. 
And  the  deposition  should  be  taken  as  nearly 
as  possible  in  the  words  used  by  the  witness. 
1  Phil.  Ev.,  369.  When  the  direct  examina- 
tion is  closed, the  defendant  should  be  allowed 
3O1*1  *to  cross-examine  at  large,  and  the  an- 
swers should  be  carefully  set  down  by  themag- 
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istrate.  In  short,  the  deposition  should  be  so 
taken  that  the  defendant  will  lose  as  little  as 
the  nature  of  the  case  will  permit  by  read- 
ing the  deposition  on  the  trial,  instead  of  having 
the  oral  examination  of  the  witness  before  the 
jury. 

In  Rex  v.  Forbes,  1  Holt,  N.  P.,  599,  n.,  the 
prisoner  was  not  present  until  a  part  of  the 
deposition  had  been  prepared,  when  he  was  in- 
troduced and  heard  the  remainder  of  the  ex- 
amination ;  and  when  it  was  concluded,  the 
whole  deposition  was  read  over  to  the  prison- 
er. Chambre,  J.,  rejected  that  part  of  the  dep- 
osition which  was  prepared  in  the  defendant's 
absence.  He  said:  "The  intention  of  the  Stat- 
ute of  Philip  &  Mary  is  sufficiently  plain.  It 
is,  that  the  prisoner  shall  be  present  whilst  the 
witness  actually  delivers  his  testimony;  so  that 
he  may  know  the  precise  words  he  uses,  and 
observe  throughout  the  manner  and  demeanor 
with  which  he  gives  his  testimony."  This  was 
in  1814.  Rex  v.  Smith,  1  Holt,  N.  P.,  614;  S. 
C.,  2  Stark.,  208,  was  tried  in  1817,  and  after- 
wards came  before  the  twelve  judges  and  is 
reported  in  Russ.  &  R.,  Cr.  Cas.,  339,  where 
the  facts  are  more  fully  stated.  The  oath  was 
administered  to  the  witness  before  any  part  of 
his  evidence  was  reduced  to  writing.  The 
prisoner  was  not  present  when  the  examina- 
tion commenced,  but  was  brought  into  the 
room  before  the  last  three  lines  of  the  deposi- 
tion were  taken  down.  He  was  then  informed 
that  the  magistrates  were  taking  the  examina- 
tion of  the  witness,  and  was  desired  to  attend. 
The  oath  was  again  administered  to  the  wit- 
ness in  the  presence  of  the  prisoner,  and  the 
whole  of  what  had  been  previously  written 
down  from  the  mouth  of  the  witness,  was,  in 
his  presence,  read  over  very  distinctly  and 
slowly.  After  this  was  done,  the  witness  was 
asked,  in  the  presence  of  the  prisoner,  wheth- 
er what  had  been  written  was  true,  and  what 
he  meant  to  say  ;  and  the  witness  answered 
that  it  was  perfectly  correct.  The  magistrates 
then  proceeded  to  examine  the  witness  further; 
and  after  the  last  three  lines  were  written,  the 
prisoner  *was  asked  whether  he  chose  [*3O2 
to  put  any  questions.  The  deposition  was  then 
signed  by  the  witness,  and  certified  by  the  mag- 
istrates in  the  presence  of  the  prisoner.  Rich- 
ards, Ch.  B,,  before  whom  the  defendant  was 
tried,  was  of  opinion  that  the  evidence  was  ad- 
missible, "since  the  deceased  had  been  re- 
sworn  in  the  presence  of  the  prisoner,  and  had 
repeated  what  he  had  stated  before,  and  the 
prisoner  therefore  had  an  opportunity  of  cross- 
examining  him."  Ten  of  the  eleven  judges 
who  afterwards  met  to  consider  the  case  were 
of  opinion  that  the  deposition  was  properly  re- 
ceived. Abbot,  /.,  thought  otherwise.  I  have 
been  thus  particular  in  stating  this  case,  be- 
cause it  has  been  supposed  to  depart  essential- 
ly from  the  doctrine  laid  down  in  Rex  v. 
Forbes;  but  that  is  a  mistake.  In  Rex  v.  Forbes 
it  did  not  appear  that  the  witness  had  been  re- 
sworn  before  the  deposition  was  read  over  in 
the  presence  of  the  prisoner,  Mr.  Chitty,  1 
Cr.  L.,  80,  says,  if  the  original  information 
and  evidence  taken  before  the  warrant  was  is- 
sued contain  a  complete  case,  it  is  the  practice, 
after  re  swearing  the  accuser  and  witnesses,  to 
read  over  their  former  depositions  in  their  pres- 
ence and  that  of  the  prisoner,  and  to  state  to 
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the  latter  that  he  is  at  liberty  to  ask  the  prose 
cutor  and  witnesses  any  questions  respecting 
the  charge  against  him.  This  practice  may, 
perhaps,  DO  tolerated,  though  it  clearly  is  not 
the  most  proper  course. 

In  this  case  the  first  and  principal  deposition 
WHS  originally  prepared  and  sworn  in  the  de- 
fendants absence,  and  could  not,  therefore, 
be  used  on  the  trial,  unless  the  difficulty  was 
obviated  by  what  took  place  after  the  arrest. 
And  here  there  are  several  objections.  Al- 
though the  defendant  consented  to  go  with  the 
justice  to  the  house  of  Mrs.  Purely  without 
waiting  for  the  return  of  her  husband  with 
counsel,  she  gave  the  consent  on  being  told  by 
the  justice  that  the  only  object  in  going  was 
to  have  the  defendant  identified  by  the  wit 
ness.  When  they  got  to  the  house,  the  justice 
not  only  prepared  an  affidavit  identifying  the 
defendant,  but  he  proceeded  to  re-swear  the 
witness  to  the  original  deposition, and  did  what, 
3O3*]  as  is  now  said,  will  *make  that  paper 
good  evidence  against  the  defendant.  Although 
nothing  wrong  was  intended,  I  think  this  was 
not  a  proper  course  of  proceeding.  The  hus- 
band had  gone  after  counsel  for  the  very  pur- 
pose of  having  assistance  on  the  examination, 
and  if  the  defendant  had  been  made  to  under- 
stand how  much  was  to  be  done  on  this  visit 
to  Mrs.  Purdy,  it  is  highly  probable  that  she 
would  have  declined  going  there  until  suffi- 
cient time  had  been  allowed  for  the  return  of 
her  husband.  There  was  no  occasion  for  urg- 
ing the  woman  away  with  so  much  haste  after 
she  had  desired  to  have  counsel,  and  when  the 
return  of  her  husband  might  be  expected  with- 
in fifteen  or  twenty  minutes.  The  witness,  so 
far  as  appears,  was  not  then  dangerously  ill, 
and  she  did  not  die  until  after  the  lapse  of  more 
than  a  month  from  that  time.  The  language 
of  the  statute  is,  "  if  desired  by  the  person  ar- 
rested, his  counsel  may  be  present  during  the 
examination."  2  R.  S.,  708,  sec.  14.  A  rea- 
sonable time  after  the  arrest  should  be  al- 
lowed for  the  employment  of  counsel,  and  I 
think  the  justice  misjudged  of  his  duty  in  pro- 
ceeding to  an  examination  before  a  reasona- 
ble time  had  elapsed  for  the  return  of  the  hus- 
band. 

But  what  was  this  supposed  examination  of 
the  witness  ?  The  justice  did  not  pursue  the 
course  which  was  adopted  in  Rex  v.  Smith,the 
case  on  which  the  district  attorney  relies.  In 
that  case  the  magistrates  in  the  first  place  re- 
swore  the  witness  in  the  presence  of  the  pris- 
oner, and  then  very  distinctly  and  slowly  read 
over  so  much  of  the  deposition  as  had  been  pre- 
viously written.  The  witness  was  then  asked 
whether  what  had  been  written  was  true,  and 
what  he  meant  to  say  ;  and  he  answered,  that 
it  was  perfectly  correct.  The  magistrates  then 
proceeded  and  completed  the  deposition.  There 
was  an  examination  of  the  witness  on  oath,  and 
in  the  presence  of  the  prisoner;  and  when  the 
direct  examination  was  through,  the  prisoner 
was  invited  to  cross-examine.  How  was  it 
here  ?  The  justice,  without  swearing  the  wit- 
ness to  answer  questions  touching  the  com- 
plaint, read  over  the  original  affidavit,  then 
prepared  another,  and  read  that,  and  then 
3O4*]  swore  the  witness  to  *both  depositions 
in  the  gross.  After  all  had  been  thus  com- 
pleted, the  defendant  was  told  that  she  could 
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put  questions.  She  did  put  questions  ;  but  if 
the  witness  had  answered  falsely  she  could  not 
have  been  convicted  of  perjury.  She  had  just 
sworn  that  the  depositions  were  true ;  but 
she  bad  not  been  sworn  to  answer  questions 
at  all.  The  whole  matter  was  accomplished, 
and  the  parties  left  the  house  within  twenty  or 
thirty  minutes  after  they  had  entered  it.  It 
will  never  do  to  hold  this  such  an  examination 
as  will  make  the  depositions  evidence  against 
the  accused.  The  witness  was  not  examined 
"  on  oath,  in  the  presence  of  the  prisoner,"  as 
the  statute  requires.  2  11.  S.,  708.  sec.  18.  In 
our  zeal  to  punish  crime,  great  care  should  be 
taken  not  to  make  precedents  which  may 
prove  dangerous  to  the  innocent,  and  it  should 
never  be  forgotten  that  even  the  guilty  have 
rights  which  should  be  scrupulously  regarded. 

I  think  the  justice  also  erred  in  not  giving 
the  answer  of  the  witness  to  the  questions  put 
by  way  of  cross  examination.  If,  as  the  justice 
understands  the  matter,  "there  was  in  point 
of  fact  but  one  question,  "and  the  defendant 
"put  the  same  question  over  and  over  again," 
it  is  evident  that  the  defendant  thought  that 
a  very  material  inquiry.  The  justice  does  not 
deny  that  the  questions  and  answers  were  per- 
tinent, but  he  thought  it  was  not  material  to 
put  them  down  ;  and  the  reason  assigned  is, 
that  "  the  answer  had  been  given  before  any 
question  was  put  by  Madam  Restell,  as  wit- 
ness considered,  and  was  already  in  the  affi- 
davit." It  must  be  recollected  that  this  was 
the  first  time  that  the  witness  had  been  con- 
fronted with  the  accused,  and  if  the  witness 
had  answered  the  same  question  before,  it  was 
when  she  did  not  stand  face  to  face  with  the 
defendant.  The  statute  provides  that  the  mag 
istrates  shall  proceed  "  to  examine  the  com- 
plainant and  the  witnesses  produced  in  support 
of  the  prosecution,  on  oath,  in  the  presence  of 
the  prisoner,  in  regard  to  the  offense  charged, 
and  in  regard  to  any  other  matters  connected 
with  such  charge,  which  such  magistrate  may 
deem  pertinent."  2  R.  S.,  708,  sec.  13.  "The 
evidence  *given  by  the  several  wit-  [*3O5 
uesses  examined  shall  be  reduced  to  writing 
by  the  magistrate,  or  under  his  direction,  and 
shall  be  signed  by  the  witnesses  respectively." 
Sec.  19.  I  see  nothing  in  these  provisions  to 
warrant  the  magistrate  in  refusing  to  take  down 
the  answers  to  pertinent  questions  put  upon 
the  cross-examination.  If  the  same  question  is 
put  more  than  once,  and  receives  a  uniform 
answer,  one  insertion  in  the  deposition  will  be 
enough  ;  but  I  see  no  reason  why  the  answer 
should  be  rejected  altogether. 

When  the  examination  is  produced,  and  the 
magistrate  swears  that  it  was  taken  in  pursu- 
ance of  the  statute,  and  nothing  appears  to  the 
contrary,  it  may  be  presumed  that  all  the  nec- 
essary forms  were  duly  observed.  People  v. 
Moore,  15  Wend.,  419.  But  it  may  be,  and  was 
shown  in  this  case,  that  the  deposition  was  not 
duly  taken. 

It  was  thought  important  on  the  trial  to 
prove  that  there  was  a  subsequent  offer  by  the 
magistrate  to  examine  the  witnesses  for  the 
people  in  presence  of  the  defendant  and  her 
counsel,  and  to  allow  a  cross-examination.  But 
this  could  not  aid  the  defective  depositions 
which  had  been  taken  ten  days  before  the  offer 
was  made.  If  it  was  not  then  too  late,  the  jus- 
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tice  should  have  gone  on  and  had  an  examina- 
tion de  now,  instead  of  contenting  himself  with 
making  a  proposition  to  that  effect. 

There  is  a  further  objection  against  receiv- 
ing the  depositions  as  examinations  before  the 
magistrate.  They  have  undergone  a  very  im- 
portant alteration  since  they  were  taken  by  J. 
Merritt,  and  now  appear  to  be  depositions  tak- 

•  en  in  the  Court  of  General  Sessions.  When  all 
the  judges  and  barons  of  England  assembled 
on   the  trial  of  Ld.  Morly  for  murder,  the 
fourth  resolution   which  they  adopted  was, 
"  That  in  case  any  of  the  witnesses  which  were 
examined  before  the  coroner  were  dead  or  un- 
able to  travel,  and  oath  made  thereof,  that 
then  the  examinations  of  such  witnesses,  so 
dead  or  unable  to  travel,  might  be  read,  the 

•  coroner  first  making  oath  that  such  examina- 
tions are  the  same  which  he  took  upon  oath, 
without   any  addition   or    alteration   whatso- 
3O6*]ever."    Kely.,  53,  55.    And  *Hawkins 
says,  the  deposition  is  admissible  "If  it  be 
made  out  by  oath  to  the  satisfaction  of  the 
court  that  the  examination  offered  in  evidence 
is  the  very  same  that  was  sworn  before  the  cor- 
oner or  justice,  without  any  alteration  whatso- 
ever." 2  Hawk.,  by  Curwood,  592,  sec.  15.  And 
to  the  same  effect  is  1  Chit.  Cr.  L.,  81.     And 
see,  Bellinger  v.  People,  8  Wend.,  599,  per  Suth- 
erland, J.     It  is  impossible  to  say,  that  these 
are  the  same  depositions  which  were  taken  be- 
fore the  magistrate  without  addition  or  alter- 
ation. 

The  objection  is  presented  in  another,  and  a 
more  conclusive  form.  The  principal  deposi- 
tion, when  offered  on  the  trial,  purported  to 
be  a  deposition  in  the  Court  of  "  General  Ses- 
sions of  the  Peace  in  and  for  the  City  and 
County  of  New  York,"  and  to  have  been  taken 
pursuant  to  an  order  of  that  court.  And  al- 
though the  defendant  excepted  to  the  evidence, 
the  district  attorney  was  permitted  to  prove  by 
parol  that  it  was  a  deposition  taken  before  the 
committing  magistrate.  The  case  comes  plainly 
within  the  general  rule  that  a  written  docu- 
ment shall  not  be  contradicted  or  impeached 
by  parol  evidence.  And  besides,  there  are  de- 
cisions going  to  the  precise  point  under  con- 
sideration. The  prisoner  is  to  be  examined 
without  being  sworn.  In  King  v.  Smith,  1 
Stark.,  242,  the  examination  of  the  defendant 
was  rejected  because  it  purported  to  have  been 
taken  on  oath,  and  Le  Blanc,  /.,  refused  to  re- 
ceive evidence  that  no  oath  had  in  fact  been 
administered  to  the  defendant.  A  like  decision 
was  made  in  Rex  v.  Rivers,  1  Carr.  &  P.,  177; 
1  Phil.  Ev.,  113,  114,  370.  In  Rex  v.  Walter,  7 
Carr.  &  P.,  267,  the  written  examination  of  the 
prisoner  stated  that  he  had  answered:  "  I  de- 
cline to  say  anything;"  and  Ld.  Abinger  would 
not  allow  the  prosecutor  to  prove  that  the 
prisoner  had  made  a  confession  of  his  guilt 
when  under  examination  before  the  magistrate. 
After  these  papers  had  been  turned  into  depo- 
sitions in  the  Court  of  General  Sessions,  they 
•  could  only  be  used  for  what  they  were  worth 
as  depositions  taken  in  that  court.  They  could 
not  be  reformed  by  parol  evidence,  into  depo- 
sitions before  the  committing  magistrate.  In 
3O7*]  every  view  which  I  have*been  able  to 
take  of  the  case,  the  depositions  were  improp- 
erly admitted. 

New  trial  granted. 
HILL  3. 


Explained— 1  Park.,  333. 

Cited  in— 5  Hill,  33 ;  1  iV.  Y.,  389  ;  60  Barb.,  484  ;  6 
Leg.  Obs.,  312 ;  16  Mich.,  531 ;  41  Am.  Dec.,  39  (6 
Ala.,  63). 


SPOOR  v.  NEWELL. 

Remedies — Action  to  Recover  Value  of  Hmse,  De- 
livered Under  Void  Agreement. 

S.,  by  a  parol  agreement  promised  to  sell  N.  a 
horse,  the  latter  to  convey  to  8.  a  piece  of  land  in 
part  payment.  The  horse  was  afterwards  delivered 
pursuant  to  the  agreement,  and  N.  tendered  the 
deed  of  the  land  which  S.  refused  to  accept.  Held, 
that  though  the  agreement  was  void  so  that  S.  might 
reclaim  the  horse,  no  action  for  his  value  lay  against 
N.  until  after  a  demand  and  refusal. 

Semble,  that  in  all  cases  of  a  wrongful  conversion 
of  personal  property,  the  owner  may  waive  the  tort 
and  recover  the  value  in  an  action  for  goods  sold 
and  delivered ;  but  he  cannot,  by  electing  the  latter 
form  of  action,  evade  the  rule  requiring  such  proof 
of  a  conversion  as  would  have  been  necessary  had 
he  sued  directly  for  the  tort. 

Citations— 3  Hill,  283 ;  1  Hill,  340 ;  2  Hill,  434. 

MOTION  to  set  aside  report  of  referee.  The 
action  was  assumpsit,  and  the  declaration 
contained  the  general  counts  for  goods  sold  and 
delivered.  Plea,  non  assumpsit  and  notice  of 
set-off.  On  the  hearing  before  the  referee  the 
case  was  this:  the  parties  entered  into  an  oral 
contract  by  which  the  plaintiff  agreed  to  sell 
the  defendant  a  horse,  in  consideration  of 
which  the  defendant  was  to  convey  to  the 
plaintiff  a  piece  of  land  in  part  payment.  The 
horse  was  accordingly  delivered  to  the  defend- 
ant, and  sometime  afterwards  he  tendered  a 
deed  of  the  land  which  the  plaintiff  refused  to 
accept,  saying  that  the  defendant  had  delayed 
the  fulfillment  of  the  contract  on  his  part  so 
long  that  the  deed  could  be  of  no  use  to  him. 
This  action  was  then  instituted  to  recover  the 
value  of  the  horse.  There  was  no  proof  that 
the  horse  had  been  demanded  by  the  plaintiff 
before  suit  brought ;  and  the  referee  re- 
ported in  favor  of  the  defendant.  The  plaint- 
iff now  moved  to  set  aside  the  report. 

Mr.  A.  J.  Parker,  for  plaintiff. 

Mr.  L.  Monson,  for  defendant. 

*Byt7ieCourt,Covren,J.  Thiscontract[*3O8 
was  clearly  void ;  the  plaintiff  was  under  no  legal 
obligation  to  perform  on  his  part,  and  was  en- 
titled to  have  the  horse  returned.  He  had, how- 
ever, voluntarily  delivered  the  horse  to  the  de- 
fendant; aud,  before  bringing  an  action,  was 
bound  to  made  a  demand.  The  acceptance  of 
the  horse  was  not  a  conversion.  It  was  a  law- 
ful, not  a  wrongful  taking;  and  trespass  would 
not  lie.  The  proper  action,  in  form  ex  delicto, 
for  the  value,  must  have  been  trover  founded 
on  a  conversion.  No  actual  conversion  being 
shown,  a  demand  and  refusal  would  have  been 
necessary. 

In  all  cases  of  a  wrongful  conversion  of  per- 
sonal property,  actual  or  constructive,  I  admit 
the  plaintiff  may  waive  the  tort  aud  recover 
the  value  in  an  action  for  goods  sold  and  de- 
livered (see  Gumming*  v.  Vorce,  ante,  p.  282; 
see  Putman  v.  Wise,  1  Hill,  240,  and  n.  a;  State 
of  N.  T.  v.  Buffalo,  2  Id.,  434);  but  he  cannot, 
by  changing  the  form  of  action,  evade  the  rule 
requiring  such  proof  of  a  conversion  as  would 
be  necessary  in  any  other  form  of  action  for 
the  value.  Actions  ex  delicto  and  ex  contracts 
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in  such  cases  are  concurrent ;  but  the  proof 
must  be  the  same  in  each. 

In  the  case  before  us,  no  conversion  of  the 
horse  was  proved  to  the  satisfaction  of  the  ref 
eree,  and  the  motion  to  set  aside  the  report 
must,  therefore,  be  denied. 

Ordered  accordingly. 

Cited  in-10  Bos.,  207. 


3O9*J    *THE  PEOPLE  t>.  HULSE. 

Evidence — Admissibility  of  Good  Character  of 
Witness  —  Rape  —  Indictment  —  Testimony  of 
Prosecuting  Witness — Jurisdiction — Statute — 
Construction  of  phrase,  "Navigating  a  River," 
etc. 

In  general,  a  party  will  not  be  allowed  to  give  evi- 
dence of  his  witness'  good  character,  until  after  it 
has  been  attacked  by  witnesses  on  the  other  side. 
Per  Bronson,  J. 

Where,  however,  the  party  against  whom  a  wit- 
ness is  called  draws  out  from  him  on  cross-examina- 
tion extrinsic  facts  going  to  impeach  his  general 
character,  evidence  of  good  character  may  be  given 
in  reply. 

The  case  of  a  woman  swearing  to  a  rape  committed 
on  her,  forms  no  exception  to  the  general  rule. 

On  the  trial  of  an  indictment  for  a  rape  alleged  to 
have  been  committed  on  board  a  vessel,  the  prisoner 
attempted  to  discredit  the  testimony  of  the  com- 
plainant, 1.  By  showing  on  her  cross-examination 
that  her  story  was  improbable  in  itself ;  2.  By  dis- 
proving some  of  the  facts  to  which  she  testified ;  3. 
By  evidence  that  her  conduct,  while  on  board  the 
vessel  and  afterwards.was  inconsistent  with  the  idea 
of  the  offense  having  been  committed ;  and  4.  By 
calling  witnesses  to  show  that  the  account  which  she 
had  given  of  the  matter  out  of  court,  did  not  corre- 
spond with  her  statements  under  oath.  Held,  that 
this  was  not  an  attack  upon  the  complainant's  gen- 
eral character  and,  therefore,  evidence  of  her  good 
character  was  inadmissible  in  reply. 

Cowen,  J.,  dissented,  holding  that  evidence  of  the 
complainant's  contradictory  statements  out  of  court 
affected  her  general  character;  and, consequently, 
that  evidence  of  good  character  was  admissible. 

Although  no  unreasonable  suspicion  should  be  in- 
dulged against  the  complaining  witness  on  the  trial 
of  an  indictment  for  rape ;  yet  courts  and  juries 
cannot  well  be  too  cautious  in  scrutinizing  her  tes- 
timony, and  guarding  themselves  against  the  influ- 
ence of  undue  sympathy  in  her  behalf.  Per  Bron- 
son, J. 

The  reasons  for  this  rule,  and  the  danger  of  a  de- 
parture from  it,  discussed  and  illustrated. 

The  phrase  "  navigating  a  river ; "  etc.,  used  in 
the  Statute  2  R.  S.,  727,  sec.  44,  relating  to  offenses 
committed  on  board  of  vessels,  should  be  construed 
in  reference  to  the  understanding  of  persons  en- 
gaged in  the  business  of  navigation.  Per  Bronson,  J. 

Accordingly,  where  a  vessel  had  started  on  her 
voyage  and  still  intended  prosecuting  it,  though 
when  the  offense  was  committed  and  for  two  days 
previous  she  was  lying  at  anchor  in  a  river  by  rea- 
son of  adverse  winds ;  held,  nevertheless,  that  she 
was  navigating  the  river  within  the  meaning  of  the 
above  statute. 

If  the  offense  be  committed  while  the  vessel  is  in 
a  river,  prosecuting  her  voyage,  the  case  is  within 
the  statute ;  even  though  the  p'ort  of  departure  and 
destination  are  both  upon  other  waters. 

The  statute,  however,  is  not  to  be  construed  as 
authorizing  any  unnecessary  departure  from  the 
common  law  rule  respecting  venue  in  criminal 
cases. 

Accordingly, where,  at  the  time  of  the  commission 
31O*]of  the  offense,  the  vessel  was  *navigatinga 
river,  and  her  port  of  destination,  which  she  finally 
reached,  was  upon  the  ocean,  in  a  county  beyond 
the  mouth  of  the  river;  held,  that  no  indictment 
lav  In  such  county.but  only  in  some  county  through 
which  or  a  part  of  which  the  vessel  passed  while  on 
the  river. 

Citations-19  Wend.,  569.  584 ;  2  Stark.,  241 ;  7Carr. 
&  P..  330 ;  1  Phil.  Ev.,  7th  ed.,  308.  307 :  Greenl.  Ev., 
521 ;  1  Hale,  P.  C.,  633,  635,  ed.  1778 ;  4  Bl.  Com.,  213 ; 
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1  East,  P.  C.,  446 ;  8  Chit.  Cr.  L.,  812 ;  3  Stark.  Ev.,. 
1287;  Roscoe.  Cr.  Ev.,  710;  Archb.  Cr.  PI..  453;  1 
Phil.  Ev.,  17«.  ed.  1839;  8  Conn..  93 ;  2  R.  8.,  608.  see. 
44,  2d  ed.  727,  sec.  44 ;  736.  sec.  27 :  1  R.  S.,  686,  sec.  12; 
1  Phil.  Ev..8th  ed.,  944 ;  9  Watta,  124. 

THE  defendant  was  indicted  and  tried  in  the 
Suffolk  Co.  Over  and  Terminer  for  a  rape 
upon  Huldah  T.  Hulse.  The  third  count  of 
the  indictment  charged  the  offense  to  have 
been  committed  at  the  Town  of  Brookhaven  in 
the  County  of  Suffolk.  The  firat  two  counts 
were  framed  upon  2  R.  S.,  727.  sec.  44;  and 
charged  the  offense  to  have  been  committed  on 
board  a  vessel  called  The  Indiana,  then  navi- 
gating the  Hudson  River  on  a  voyage  or  trip 
from  N.  Y.  to  Bellport  in  the  Town  of  Brook - 
haven,  Suffolk  Co.  On  the  trial,  it  appeared 
that  the  defendant  resided  at  Bellport,  and  was 
the  master  of  the  vessel,  which  was  navigated 
by  him  and  three  boys.  The  Indiana  left  the 
City  of  N.  Y.  on  Tuesday,  May  19,  1840,  about 
noon,  for  Bellport,  and  arrived  at  the  latter 
place  Friday,  May  22  about  4  o'clock  in  the 
afternoon.  The  voyage  was  down  the  Hudson 
River  to  the  mouth  of  the  same,  and  thence 
through  the  Atlantic  Ocean  to  the  place  of  des- 
tination; about  four  fifths  of  the  voyage  being 
in  the  ocean.  Huldah  T.  Hulse  was  on  board 
the  vessel  as  a  passenger,  and  was  the  only  per- 
son on  board  besides  the  master  and  three 
hands.  About  sunset  on  Tuesday  the  vessel 
came  to  anchor  in  a  bay  or  cove  on  the  north 
side  of  Coney  Island, before  reaching  theocean; 
and  was  detained  there  by  adverse  winds  until 
about  daylight  on  Friday  morning,  when  she 
got  under  way,  and  completed  the  voyage.  The 
bay  or  cove  where  the  vessel  lay  was  within 
the  County  of  Kings,  and  there  the  crime  was 
alleged  to  have  been  committed  on  Thursday 
night  while  the  vessel  remained  at  anchor. 
The  defendant  objected  that  the  alleged  offense 
was  not  committed  within  the  jurisdiction  of 
the  Suffolk  Co.  Oyer  and  Terminer.  The  ob- 
jection was  overruled  and  an  exception  taken. 
There  was  a  small  cabin  in  the  vessel  in 
which  the  master  and  hands  and  Huldah  T. 
Hulse  all  slept.  She  testified,  among  other 
*things,  that  she  went  to  bed  in  one  of  [*3 1 1 
the  berths  on  Tuesday  evening,  and  about  mid- 
night the  defendant,  against  her  will,  got  into 
the  berth  with  her,  and  attempted  to  have  con- 
nection with  her.  She  called  to  the  boys  to- 
help  her.  but  they  made  no  answer.  She  and 
the  defendant  lay  together  in  the  berth  most  of 
the  night,  but  the  defendant  did  not  succeed 
in  his  purpose.  Nearly  the  same  thing  was 
repeated  on  Wednesday  night,  except  that  she 
did  not  call  to  the  boys.  On  Thursday  night 
the  defendant  again  got  into  her  berth,  and 
then  committed  the  offense.  She  did  not  call 
to  the  boys,  supposing  it  would  do  no  good. 
The  next  morning  the  vessel  got  under  way, 
and  arrived  at  Bellport  in  the  afternoon.  She 
went  to  the  defendant's  house,  saw  his  wife 
and  children,  and  left  her  trunk,  bandbox  and 
other  things  there.  From  thence  she  went  to 
her  uncle's,  about  a  mile;  and  then  to  her  fa- 
ther's house,  about  a  mile  and  a  half  further. 
The  witness  was  cross-examined  as  to  the  in- 
jury of  which  she  complained,  and  in  rela- 
tion to  her  conduct  and  conversation  on  arriv- 
ing at  Bellport,  and  as  to  when,  to  whom  aud 
in  what  terms  she  first  made  complaint  of  the 
injury. 

HILL  8. 
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Evidence  was  given  by  the  defendant  tend- 
ing to  discredit  the  statements  of  the  witness. 
The  hands  testified  that  they  heard  no  outcry. 
She  had  testified  that  she  called  out  on  Tues- 
day night  as  loud  as  she  could  scream.  She 
also  said  she  was  sick  while  the  vessel  was  ly- 
ing at  anchor.  The  hands  thought  her  well. 
She  said  she  did  not  whisper  in  her  conversa- 
tion with  the  defendant  while  he  was  in  her 
berth.  One  of  the  hands  testified  that  he  heard 
them  conversing  in  whispers.  The  defendant's 
daughter  testified  that  on  the  arrival  of  the 
vessel  at  Bellport,  Huldah  came  up  to  the  house, 
kissed  the  witness'  mother,  and  said  she  had 
had  a  very  good  passage,  and  would  not  wish 
to  have  a  better;  that  Huldah  afterwards  came 
to  their  house  and  asked  witness'  father  and 
mother  to  come  down  and  see  her.  This  evi- 
dence was  contradicted  by  Huldah.  Huldah 
testified  that  she  first  complained  of  the  injury 
to  her  step-mother,  and  mentioned  what  con- 
versation passed  between  them.  Her  step- 
mother was  called,  and  gave  a  somewhat  dif- 
312*]  ferent  *relation,  both  as  to  the  time  of 
making  the  complaint,  and  as  to  what  Huldah 
said. 

After  the  district  attorney  had  given  other 
evidence  in  reply,  he  offered  witnesses  to  prove 
the  general  good  character  of  Huldah  T.Hulse; 
and  insisted  that  the  same  ought  to  be  received, 
on  the  ground  that  the  defense  rested  mainly  on 
the  impeachment  of  her  credit.  The  defendant 
objected  to  this  evidence  on  the  ground  that 
the  witness'  general  character  had  not  been 
impeached  by  him.  The  court  overruled  the 
objection,  and  the  defendant  excepled.  The 
district  attorney  then  called  several  witnesses, 
who  testified  that  the  general  character  of 
Huldah  T.  Hulse  was  good.  Some  of  them 
said  her  character  for  truth  was  good.  The 
jury  found  the  defendant  guilty.  The  defend- 
ant tendered  a  bill  of  exceptions,  judgment 
was  stayed  upon  the  conviction,  and  the  pro- 
ceedings were  removed  into  this  court  by  cer- 
tiorari,  pursuant  to  2  R.  S.,  736,  741. 

Messrs.  George  Miller  and  S.  Stevens, 
for  defendant. 

Mr.  S.  B.  Strong,  District  Atty.,  and 
Willis  Hall,  for  the  people. 

Bronson,  J.  The  defendant  attempted  to 
discredit  the  testimony  of  the  witness,  Huldah 
T.  Hulse:  1.  By  showing  on  her  cross-examina- 
tion that  her  story  was  improbable  in  itself; 
2.  By  disproving  some  of  the  facts  to  which 
she  testified;  3.  By  showing  that  her  conduct, 
while  on  board  the  vessel  and  after  her  arrival 
at  Bellport,  was  inconsistent  with  the  suppo- 
sition that  the  alleged  offense  had  been  com- 
mitted; and  4.  By  proving  that  the  account 
which  she  had  given  of  the  matter  out  of  court 
did  not  in  all  respects  correspond  with  her 
statements  as  a  witness.  The  cross-examina 
tion  did  not  extend  beyond  matters  pertinent 
to  the  issue;  and  neither  in  that,  nor  in  the  evi- 
dence of  other  witnesses,  was  there  any  attempt 
to  impeach  her  general  character.  In  such  a 
case  the  public  prosecutor  was  not  at  liberty 
313*]  to  call  witnesses  to  the  general  *good 
character  of  the  complainant,  and  the  court 
below  erred  in  receiving  the  evidence.  The 
cases  on  this  subject  were  fully  considered  in 
People  v.  Eector,  19  Wend.,  569. 
HILL  3. 


The  general  rule  is,  that  a  party  can  only 
give  evidence  of  the  good  character  of  his  wit- 
ness where  impeaching  witnesses  have  been 
first  called  on  the  other  side.  By  impeaching 
witnesses  I  mean  such  as  have  spoken  to  gen- 
eral character,  or  character  for  truth,  and  not 
such  as  have  merely  given  a  different  account 
of  the  facts,  or  proved  that  the  witness  has 
made  declarations  out  of  court  inconsistent 
with  his  testimony  on  the  trial.  The  question 
of  character  must  be  made  by  the  opposite 
party,  and  not  by  the  one  who  calls  the  wit- 
ness. There  is  one  case,  and  I  believe  only  one, 
in  the  English  courts  which  departs  from  the 
general  rule  that  such  evidence  is  only  admis- 
sible in  answer  to  impeaching  witnesses  on  the 
other  side.  In  Rex  v.  Clarke,  2  Stark.,  241,  the 
prosecutrix  admitted  on  her  cross-examination 
that  she  had  some  years  before  been  twice  sent 
to  the  House  of  Correction  on  charges  of 
having  stolen  money  from  her  master  ;  and 
Holroyd,  J.,  admitted  evidence  to  show  that 
her  subsequent  conduct  had  been  good.  He 
thought  the  evidence  admissible  where  the 
character  of  the  witness  was  attacked  upon  the 
cross  examination,  as  well  as  where  the  im- 
peachment arose  aliunde.  This  decision  seems 
not  to  have  been  regarded  as  sound  law  in  Doe 
v.  Harris,  1  Carr.  &  P.,  330,  which  was  tried 
nearly  twenty  years  afterwards.  The  defend- 
ant called  the  solicitor  who  drew  the  will  to 
prove  its  execution,  and  "  in  the  cross-exam- 
ination of  the  witness  it  was  sought  to  impeach 
his  character  ;  and  it  was  proposed  by  the  de- 
fendant's counsel  to  call  witnesses  to  prove  his 
good  character."  But  Coleridge,  J.,  said : 
"This  may  be  done  when  the  attorney  who  pre- 
pared the  will  is  dead,  but  I  have  never  known 
such  evidence  received  when  he  is  alive  ;  "  and 
it  was  rejected.  But  taking  the  case  of  Rex  v. 
Clarke  for  good  law,  it  only  proves,  that  where 
there  has  been  an  attack,  in  the  cross-examina- 
tion, upon  the  moral  character  of  the  witness, 
as  by  showing  him  formerly  guilty  of  a  crime, 
evidence  *of  subsequent  good  conduct  [*3 14r 
may  be  received,  although  impeaching  wit- 
nesses have  not  been  called. 

Mr.  Phillips  in  the  7th  edition  of  his  val- 
uable book  upon  Evidence,  says  :  "  In  answer 
to  evidence  of  contradictory  statements,  and 
for  the  purpose  of  corroborating  the  testimony 
of  the  witness  whose  veracity  has  been  thus 
impeached,  it  seems  reasonable  to  be  allowed 
to  show  that  he  is  a  man  of  the  strictest  integ- 
rity, and  of  scrupulous  regard  to  truth."  Vol. 
I.,  pp.  306,  307.  But  he  cites  no  authority  in 
support  of  the  position.  This  saying  of  Phil- 
lips has  been  since  mentioned  by  Mr.  Green- 
leaf,  but  not  in  such  a  way  as  to  signify  his 
approval  of  the  doctrine.  Greenl.  Ev.,  521.  I 
want  the  authority  of  an  adjudged  case  for 
such  an  innovation  upon  the  rules  of  evidence. 

In  People  v.  Rector,  19  Wend.,  569,  it  was 
shown  by  the  cross  examination  that  the  wit- 
ness was  a  man  of  grossly  immoral  habits  and 
conduct,  and  it  was  held  that  evidence  was  ad- 
missible in  reply,  to  show  that  the  general 
character  of  the  witness  for  truth  was  good. 
The  rule  with  us,  then,  seems  to  be  this  : 
where  a  party  attacks  the  general  character  of 
a  witness  on  the  other  side,  either  by  calling 
impeaching  witnesses,  or  by  drawing  out  ex- 
trinsic facts  going  to  general  character  on  the 
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cross-examination,  sustaining  evidence  may  be 
given  in  reply.  (See.  S.  P.,  Carter  v.  People,  2 
Hill,  817.)  That  rule  does  not  warrant  the 
course  which  was  pursued  on  this  trial.  There 
had  been  no  attack  in  any  form  upon  the  gen- 
eral character  of  the  witness. 

I  said  something  in  People  v.  Rector,  about 
the  dangerous  tendency  of  collateral  issues 
upon  character  ;  and  this  case  has  fully  con- 
firmed my  previous  impressions.  No  one  can 
read  the  evidence  without  feeling  the  painful 
Apprehension  that  the  attention  of  the  jury  was 
drawn  off  from  the  true  point  in  controversy, 
and  that  the  verdict  stands  more  upon  the  gen- 
eral good  character  of  the  prosecuting  witness 
than  it  does  upon  a  rational  conviction  of  the 
defendant's  guilt.  But  it  is  enough  that  the  evi- 
dence was  improperly  received. 

We  are  referred  to  the  authority  of  Ld. 
315*]  Hale,  to  show  that  *the  case  of  a 
woman  swearing  to  a  rape,  forms  an  exception 
to  the  general  rule,  and  that  evidence  may 
always  be  given  in  support  of  her  general 
character.  It  is  true  that  Hale  mentions  the 
"good  fame"  of  the  witness  as  one  of  the 
"concurring  evidences  to  give  greater  prob 
ability  to  her  testimony  ; "  but  he  nowhere  in- 
timates that  she  may  call  compurgators  before 
the  question  of  character  or  "  good  fame  "  has 
been  raised  on  the  part  of  the  defense.  1  Hale, 
P.  C.,  633,  ed.  of  1778.  And  although  what  is 
here  said  by  Hale  has  been  repeated  by  most  of 
the  elementary  writers  upon  crimes  and  crim- 
inal evidence  since  his  day,  not  one  of  them 
has  mentioned  the  case  of  a  woman  swearing 
to  a  rape  as  an  exception  to  the  general  rule  of 
evidence  which  we  have  been  considering.  4 
Bl.  Com.,  213  ;  1  East,  P.  C.,  445  ;  3  Chit. 
Cr.  L.,  812  ;  3  Stark.  Ev.,  1267;  Roscoe,  Cr. 
Ev.,  710  ;  Archb.  Cr.  PL,  453.  If  there  be  any 
such  exception,  we  should  certainly  be  able  to 
find  it  laid  down  in  some  book  of  authority. 
Mr.  Phillips,  although  he  had  no  occasion  to 
controvert  a  proposition  of  which  he  had  never 
heard,  has  virtually  denied  the  existence  of  any 
such  exception.  He  says,  if  on  cross-examina- 
tion she  admit  her  own  misconduct  in  some 
earlier  transactions,  it  would  be  proper  on  re- 
examination,  to  inquire  into  her  conduct  sub- 
sequent to  such  transactions,  for  the  purpose 
of  restoring  her  credit.  And  then,  on  the  au- 
thority of  Rex  v.  Clarke,  he  adds  :  other  wit- 
nesses may  also  be  called,  to  show  that  she  has 
since  retrieved  her  character.  1  Phil.  Ev.,  176, 
•ed.  of  1839.  He  puts  the  right  to  call  sustain- 
ing witnesses  on  the  ground  that  her  character 
had  been  attacked. 

But  I  must  return  again  to  Sir  Matthew 
Hale,  one  of  the  greatest  and  best  men  that 
•ever  lived,  and  whose  learning  and  experience 
as  a  judge  entitle  his  opinions  to  the  highest 
consideration.  If  he  had  thought  that  there 
was  any  such  exception  as  that  for  which  the 
counsel  contend,  it  would  have  gone  very  far 
towards  settling  the  question.  But  no  one  can 
read  what  he  has  said  in  relation  to  prosecu- 
tions of  this  kind  without  being  satisfied,  that 
greatly  as  he  abhorred  the  crime  of  rape,  he 
3 IB*]  *was  very  far  from  thinking  that  any 
unusual  weight  should  be  thrown  into  the 
scale  against  the  accused.  On  the  contrary,  he 
regarded  it  as  a  case  calling  for  unusual  cau- 
tion on  the  part  of  the  judge  and  the  jury,  and 
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where  the  testimony  of  the  complaining  wit- 
ness should  be  received  with  more  than  ordi- 
nary doubt  and  suspicion.  In  the  passage  al- 
ready mentioned,  he  lays  down  rules  for  test- 
ing the  credibility  of  the  principal  witness 
which  should  never  be  lost  sight  of  upon  trials 
of  this  character,  and  plainly  intimates  that 
there  should  be  proof  of  corroborating  circum- 
stances by  other  witnesses.  And  at  page  685, 
he  says  :  "  It  is  true  that  rape  is  a  most  detest- 
able crime  and,  therefore,  ought  severely  and 
impartially  to  be  punished  with  death  ;  but  it 
must  be  remembered  that  it  is  an  accusation 
easily  to  be  made  and  hard  to  be  proved,  and 
harder  to  be  defended  by  the  party  accused, 
though  never  so  innocent."  He  then  mentions 
several  cases  of  unfounded  and  malicious  pros- 
ecutions for  rape,  and  among  them  a  remark- 
able trial  before  himself,  where,  although  the 
rape  was  "  fully  sworn."  it  turned  out  upon 
inspection  to  be  physically  impossible  that  the 
party  accused  could  have  been  guilty  of  the 
offense.  He  adds  :  "  I  only  mention  these  in- 
stances, that  we  may  be  the  more  cautious 
upon  trials  of  offenses  of  this  nature,  wherein 
the  court  and  jury  may  with  so  much  ease  be 
imposed  upon  without  great  care  and  vig- 
ilance ;  the  heinousness  of  the  offense  many 
times  transporting  the  judge  and  jury  with  so 
much  indignation,  that  they  are  over-hastily 
carried  to  the  conviction  of  the  person  accused 
thereof,  by  the  confident  testimony  sometimes 
of  malicious  and  false  witnesses. 

There  is  much  less  danger  of  an  unjust  con- 
viction in  cases  where  the  testimony  of  the 
principal  witness  is  wholly  fabricated,  than 
there  is  in  cases  like  the  one  before  us,  where 
there  can  be  no  doubt  that  the  accuser  and  the 
accused  were  improperly  together.and  the  only 
controverted  question  is,  whether  the  connec- 
tion was  brought  about  by  mere  force.  In  such 
cases,  although  the  woman  never  said  "  yes," 
nay  more,  although  she  constantly  said  "no," 
and  kept  up  a  decent  show  of  resistance  to  the 
*last,  it  may  still  be  that  she  more  than  [*3 1 7 
half  consented  to  the  ravishment.  Her  nega- 
tive may  have  been  so  irresolute  and  undecided, 
and  she  may  have  made  such  feeble  fight  as 
was  calculated  to  encourage,  rather  than  repel 
the  attack.  And  yet  a  sense  of  sLame,  arising 
either  from  an  apprehension  of  the  conse- 
quences which  may  follow  the  illicit  connec- 
tion, or  from  the  fact  that  the  matter  has  al- 
ready become  known  to  others,  may  stimulate 
the  woman  to  call  that  a  rape,  which  was  in 
truth  a  sin  of  a  much  less  odious  character. 
And  when  once  she  has  given  the  transaction 
a  name,  she  has  no  alternative  but  to  confess 
herself  false,  as  well  as  guilty,  or  to  go  into 
court  and  arraign  the  supposed  offender.  And 
then,  as  there  was  no  express  consent,  she  is 
enabled  to  swear  to  the  force  without  any  such 
great  stretch  of  conscience  as  would  be  neces- 
sary where  the  whole  story  was  a  tissue  of 
falsehood  from  beginning  to  end.  Cases  of 
this  character  do  not  call  for  any  relaxation  of 
the  rules  of  evidence  for  the  purpose  of  sup- 
porting the  accusation.  On  the  contrary, courts 
and  juries  cannot  well  be  too  cautious  in  scru- 
tinizing the  testimony  of  the  complaining  wit- 
ness, and  guarding  themselves  against  the  in- 
fluence of  those  indignant  feelings  which  are 
so  naturally  excited  by  the  enormity  of  the  al- 
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leged  offense.  Although  no  unreasonable  sus- 
picion should  be  indulged  against  the  accuser, 
.and  no  sympathy  should  be  felt  for  theaccused, 
if  guilty,  there  is  much  greater  danger  that  in- 
justice may  be  done  to  the  defendant  in  cases 
of  this  kind,  than  there  is  in  prosecutions  of 
any  other  character.  The  evidence,  if  it  amounts 
to  anything,  is  always  direct ;  and  whatever 
may  be  the  just  force  of  countervailing  circum- 
stances, honest  and  unsuspecting  jurors  may- 
think  themselves  bound  of  necessity  to  credit 
that  which  is  positively  sworn;  especially  if 
the  witness  is  supported  by  proof  of  good 
•character. 

The  question  whether  such  evidence  was  ad- 
missible when  the  character  of  the  witness  had 
not  been  attacked,  came  before  the  Supreme 
Court  of  Connecticut  in  State  v.  De  Wolf,  8 
•Conn.,  93,  but  it  was  left  undecided.  Dagget, 
318*]  J. ,  thought  *the  evidence  admissible, 
because  the  witness  was  deaf  and  dumb,  and 
he  likened  it  to  the  case  of  a  witness  who  was 
a,  stranger,  passing  transiently  through  the 
State,  where  he  thought  the  character  of  the 
witness  might  be  proved  by  the  prosecuting  at- 
torney. But  the  case  went  off  upon  other 
grounds. 

I  have  met  with  no  authority  for  making  the 
•case  of  a  witness  swearing  to  a  rape,  an  excep- 
tion to  the  general  rule  of  evidence  in  relation 
to  proof  of  character  ;  and  as  a  question  of 
principle,  I  think  no  such  exception  should  be 
made. 

Enough  has  been  said  to  dispose  of  the  case; 
tut  as  there  is  another  question  which,  in  one 
view  of  it,  may  put  an  end  to  the  prosecution 
in  its  present  form,  it  is  proper  that  it  should 
be  considered.  Was  the  indictment  found  and 
tried  in  the  proper  county  ?  It  is  provided  by 
statute.that  "When  any  offense  shall  have  been 
committed  within  this  State,  on  board  of  any 
vessel  navigating  any  river,  lake  or  canal,  an 
indictment  for  the  same  may  be  found  in  any 
county  through  which,  or  any  part  of  which, 
such  vessel  may  be  navigated  in  the  course  of 
the  same  voyage  or  trip.or  in  the  county  where 
such  voyage  or  trip  shall  terminate;"  and  such 
indictment  may  be  tried  in  the  county  where 
it  is  found.  2  R.  8. ,  727,  sec.  44.  Three  ques- 
tions have  been  made  upon  this  statute  :  1. 
Whether  it  applies  to  a  case  where  the  crime 
was  committed  while  the  vessel  was  lying  at 
anchor;  2.  Whether  it  applies  to  any  case  ex 
cept  where  the  voyage  both  commences  and 
ends  within  the  river  ;  and  3.  Conceding  that 
it  applies  where  one  of  the  termini  of  the  voy 
age  is  beyond  the  mouth  of  the  river,  then 
whether  the  offense  can  be  tried  in  any  county 
except  some  one  through  which  the  vesse" 
passed  while  in  the  river. 

1.  The  words  of  the  statute  which  affect  the 
first  question,  are  as  follows:  "  When  any  of 
fense  shall  have  been  committed  within  this 
State,  on  board  of  any  vessel  navigating  any 
river."  The  offense  was  committed  "within 
this  State,"  and  the  only  doubt  is,  whether  the 
vessel  was  "navigating"  the  river  within  th( 
meaning  of  the  statute,  while  she  lay  at  anchor 
I  think  she  was.  The  vessel  had  sailed  on  « 
319*]  voyage  which  was  never  *broken  up 
or  abandoned,  but  was  regularly  prosecutec 
until  it  terminated  in  the  port  of  destination 
She  only  lay  at  anchor  so  long  as  she  was  nee 
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,ssarily  detained  by  adverse  winds,  and  then  it 
was  not  in  any  port.  Although  the  vessel  had 
bus  lain  at  anchor  for  two  days  before  the  of- 
ense  was  committed,  she  was,  nevertheless, on 
icr  "voyage"  and  "navigating"  the  river  with- 
n  the  meaning  of  the  statute.  A  different  con- 
struction would  amount  to  a  virtual  repeal  of 
he  statute,  especially  when  applied  to  boats  or 
vessels  navigating  a  "  canal."  If  the  vessel 
nust  necessarily  be  in  motion,  it  would  then 
)e  incumbent  on  the  public  prosecutor  to  show 
that  the  offense  was  committed  while  the  vessel 
was  actually  passing  through  the  water  ;  and 
as  our  canal  boats  are  at  rest  many  times  in  a 
day  for  the  purpose  of  changing  horses,  wait- 
ng  their  turn  at  the  locks,  taking  in  and  dis- 
charging freight  and  the  like,  it  would  in  most 
cases  be  utterly  impossible  to  ascertain  whether 
the  offense  came  within  the  statute.  It  also 
requently  happens  that  vessels  on  the  river 
are  obliged  to  come  to  anchor  for  the  purpose 
of  obtaining  supplies  from  the  shore,  or  in  con- 
sequence of  calms  and  adverse  winds.  And 
;hey  may  also  get  upon  shoals  and  be  obliged 
to  wait  for  the  tide,  or  until  a  lighter  can  be 
employed,  before  they  can  again  get  afloat.  I 
cannot  suppose  that  the  Legislature  intended 
to  make  so  idle  a  statute  as  this  must  prove,  if 
it  do  not  extend  to  the  whole  voyage,  although 
the  vessel  may  occasionally  be  at  rest. 

This  is  not,  properly  speaking,  a  penal  stat- 
ute. It  neither  creates  the  offense,  prescribes 
the  punishment,  nor  alters  the  mode  of  trial. 
It  merely  changes  the  venue,  and  I  think  we 
are  not  bound  to  give  it  such  a  straitened  con- 
struction as  will  turn  it  into  legal  nonsense. 
The  Legislature  has  spoken  of  a  particular 
kind  of  business  or  employment,  and  we  are 
bound  to  understand  their  language  as  men  en- 
gaged in  that  kind  of  business  would  under- 
stand it;  and  I  think  no  seaman  or  waterman 
would  doubt  that  this  vessel  was  "navigating" 
the  river,  although  it  happened  to  be  tempora- 
rily at  rest  in  consequence  of  adverse  winds 
when  the  crime  was  committed. 

*There  is  another  statute  which  pro-  [*32O 
vides,  that  "whenever  any  vessel  navigating" 
the  river  "shall  be  at  anchor  in  the  night  time," 
the  master  shall  keep  a  light  in  the  rigging.  1 
R.  S.,  685,  sec.  12.  This  shows  that  the  Legis- 
lature thought  a  vessel  might  properly  be  said 
to  be  navigating  the  river,  although  at  the  par- 
ticular time  she  was  lying  at  anchor. 

2.  I  see  no  reason  why  this  provision  should 
be  restricted  to  cases  where  the  voyage  both 
commences  and  ends  within  the  river.  There 
is  nothing  in  the  letter,  nor,  so  far  as  I  can  dis- 
cover, in  the  spirit  of  the  provision,  which 
should  lead  to  so  narrow  a  construction.  When 
the  offense  is  committed  while  the  vessel  is  in 
the  river  and  on  a  voyage,  it  matters  not,  I 
think,  where  she  came  from  or  whither  she  is 
bound.  A  ship  trading  between  N.  Y.  and 
Bellport;  or, to  take  the  case  put  by  the  defend- 
ant's counsel,  between  N.  Y.  and  Liverpool, 
comes  as  plainly  within  the  language  of  the 
statute  as  to  that  part  of  the  voyage  which  is 
performed  within  the  fauces  terra,  as  does  a 
sloop  or  boat  trading  between  Albany  and  N. 
Y.  And  why  should  not  the  statute  reach  the 
one  case  as  well  as  the  other  ?  The  same  rea- 
son applies  to  both  cases.  There  may  be  the 
same  difficulty  in  ascertaining  in  what  particu- 
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lar  county  the  offense  was  commit  ted,  whether 
the  vessel  trades  to  Liverpool,  or  only  sails 
from  N.  Y.  to  the  south  side  of  Staten  Island, 
or  to  Coney  Island  Cove.  It  is,  Ithink.enough 
that  the  vessel  was  on  a  voyage  and  navigating 
the  river  at  the  time  the  offense  was  committed. 

8.  The  only  remaining  inquiry  on  this  branch 
of  the  case  is,  whether  the  indictment  should 
not  have  been  found  and  tried  in  one  of  the 
counties  through  which,  or  a  part  of  which, 
the  vessel  passed  while  in  the  river,  to  wit:  N. 
Y.  or  Kings;  or,  possibly,  Richmond.  The 
voyage  commenced  at  N.  Y. ,  and  ended  at  a 
port  on  the  Atlantic,  in  the  County  of  Suffolk, 
and  there  the  defendant  has  been  indicted  and 
tried.  The  letter  of  the  statute  may,  perhaps, 
be  broad  enough  to  authorize  an  indictment  in 
Suffolk;  but  on  looking  at  the  reason  and  pol- 
icy of  the  law,  I  have  come  to  the  conclusion 
32 1*J  that  there  *has  been  a  mistrial.  In  re- 
lation to  crimes  on  board  of  vessels  navigating 
the  Hudson,  it  may  often  be  nearly  or  quite 
impossible  to  ascertain  in  what  particular  coun- 
ty the  offense  was  committed,  and  this  difficul- 
ty might  lead  to  the  acquittal  of  the  accused, 
although  his  guilt  should  be  fully  established. 
This  was  the  mischief  against  which  the  stat- 
ute was  principally  directed.  It  is  quite  clear 
that  the  offense  must  be  committed  while  the 
vessel  is  in  the  river,  and  there  seems  to  be  no 
sufficient  reason  for  allowing  a  trial  in  any 
county  where  the  offense  provided  for  by  the 
statute  could  not  have  been  committed.  It 
would  be  carrying  the  remedy  beyond  the  mis- 
chief which  the  Legislature  had  in  view,  and 
sanctioning  an  unnecessary  departure  from  that 
salutary  rule  of  the  common  law  which  con- 
fines the  trial  to  the  vicinity  where  the  crime 
was  committed. 

The  defendant  was  right  in  both  of  his  ex- 
ceptions, and  the  verdict  must,  consequently, 
be  set  aside.  But  as  the  objection  to  the  juris- 
diction of  the  Suffolk  Oyer  and  Termiuergoes 
to  the  foundation  of  the  present  proceeding, 
there  can  be  no  use  in  ordering  a  new  trial,  and 
as  the  indictment  has  been  removed  into  this 
court.  2  R.  S.,  736,  sec.  27,  the  proper  course 
will  be  to  quash  it.  • 

Nelson,  Ch.  J.,  concurred. 

Cowen,  J.  I  think  the  court  below  erred  in 
holding  that  the  Oyer  and  Terminerof  Suffolk 
County  had  jurisdiction.  The  offense  was  com- 
mitted in  the  County  of  Kings.  It  was  indeed 
on  board  a  vessel  navigating  a  river  :  and  the 
venue  was  laid  in  Suffiolk,  where  the  voyage 
or  trip  terminated.  It  is  therefore  literally  with- 
in the  2  R.  S.,  608,  2d  ed..  sec.  44.  It  appears 
to  me,  however,  that  this  statute  was  intended 
of  a  termination  on  the  water  where  the  crime 
was  committed.  The  statute  is,  that  when  an 
offense  shall  have  been  committed  on  board  of 
a  vessel  navigating  any  river,  lake  or  canal, 
an  indictment  may  be  found  and  a  conviction 
322*]  had  in  any  county,  *through  which 
such  vessel  shall  be  navigated  in  the  course  of 
the  same  voyage  or  trip,  or  in  the  county  where 
such  voyage  or  trip  shall  terminate.  I  think 
the  statute  should  be  read,  such  voyage  or 
trip  on  the  same  river,  lake  or  canal.  I  have 
felt  some  doubt  upon  the  construction;  but  the 
statute  departs  from  the  common  law,  and  I 
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do  not  feel  authorized  to  give  it  a  greater  de- 
parture than  what  it  necessarily  requires. 

As  to  the  evidence  touching  the  good  char- 
acter of  the  prosecutrix,  I  am  not  disposed  to 
insist  that  where  two  witnesses  differ  as  to  a 
fact  in  the  cause,  this  opens  an  inquiry  into 
their  characters  (see,  Braddec  v.  Brownfleld, 
9  Watts,  124);  but  when  it  is  shown  that  & 
witness  has  made  contradictory  statements  out 
of  doors,  the  only  object  is  to  destroy  his  credi- 
bility. The  inference  sought  to  be  raised  is, 
that  he  is  dishonest  and  destitute  of  veracity. 
That  touches  his  general  character  ;  and  I  am 
still  inclined,  as  I  was  in  People  v.  Rector,  19 
Wend.,  584,  to  agree  with  Mr.  Phillips,  who 
says,  "  In  answer  to  the  evidence  of  contradict- 
ory statements,  and  for  the  purpose  of  cor- 
roborating the  testimony  of  the  witness,  whose 
veracity  has  been  impeached,  it  seems  reason- 
able to  be  allowed  to  show  that  he  is  a  man  of 
the  strictest  integrity,  and  of  scrupulous  re- 
gard to  truth."  1  Phil.  Ev.,  806,  307,  7th  ed. 
The  same  proposition  is,  I  see,  reiterated  in  the 
eighth  edition,  by  Phillips  &  Amos,  p.  944. 

Indictment  quashed. 

Witness— Evidence  of  good  character,  by  party  call- 
ing. Reviewed— 1  Park.,  31 1 . 

Cited  in-5  Denio.  109 ;  7  N.  Y.,  379,  380:  11  Hun,  87; 
17  Barb..  491 :  29  Barb.,  620:  8  Abb.  Pr.,  303 ;  4  Duer, 
421 ;  30  Mich.,  436 ;  26  Am.  Rep.,  352 ;  28  Gratt..  313. 

Offense  committed  during  voyage— Venue.  Cited 
in-7  N.  Y.,  301. 

Rape—  Testimony  of  prosecutrix  closely  scrutinized. 
Cited  in— 41  N.  Y..  270. 

Rape—  What  conxtitutes—  Force  used  and  resistance 
offered.  Cited  in— 59  N.  Y.,  383 ;  17  Am.  Rep.,  356. 


*ONDERDONK  ».  RANLETT.  [»323 

Justices — Practice — Short  Summons — Security — 
Statute — Return  to  Certiorari — Waiver  of  Ir- 
regularity— Jurisdiction  of  Parties  by  Consent 
— Former  Judgment  as  a  Bar — Power  of  Jus- 
tices to  Maintain  Order  —  Discretion  —  Ad- 
journment. 

A  short  summons  in  favor  of  a  non-resident 
plaintiff  may  be  issued  by  any  justice  of  the  coun- 
ty, though  he  and  the  defendant  do  not  reside  in  the 
same  town  or  in  adjoining  towns. 

The  security  required  of  such  plaintiff  on  com- 
mencing: a  suit  by  snort  summons  in  a  case  where  a 
set-off  is  allowable,  should  be  for  the  payment  of 
any  sum  that  may  be  adjudged  against  him;  securi- 
ty for  costs  merely  is  not  sufficient. 

But  where  a  justice  returned  to  a  certiorari  that 
the  plaintiff  gave  satisfactory  security  in  writing, 
signed,  etc.,  for  costs,  according  to  law  ;  held,  suffi- 
cient to  warrant  the  inference  tnat  the  security  cor- 
responded with  the  requisitions  of  the  statute,  and 
was  not  restricted  to  costs  merely. 

If  the  defendant  make  no  objection  before  the  jus- 
tice to  the  form  of  the  security,  he  will  be  deemed  to 
have  waived  all  irregularity  in  this  respect,  and  can- 
not therefore  avail  himself  of  it  on  certiorari. 

A  justice  may  acquire  jurisdiction  in  respect  to 
the  parties,  by  consent ;  though  otherwise,  as  to  the 
subject-matter. 

Where  a  defendant's  conduct,  on  applying  for  a 
second  adjournment  before  a  justice,  is  such  as  to 
cast  suspicion  upon  the  in  ma  fides  of  the  application, 
and  he  refuses  to  state,  either  on  oath  or  otherwise, 
what  he  expects  to  prove  by  his  absent  witnesses, 
the  justice  may  refuse  the  adjournment. 


NOTE.— 1.  Former  adjudication— Wtwn  a  bar.  See 
Gardner  v.  Buckbee,  3  Cow.,  120,  note ;  Wilder  v. 
Case,  16  Wend..  583,  note;  Shall  v.  Lathrop,  ante,  p. 
237,  note. 

2.  Practice—  Waiver  of  objection— New  trial— Ob- 
jections not  taken  at  the  trial,  not  a  ground  for.  8e» 
Ryerss  v.  Wheeler,  25  Wend.,  437,  note. 
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Semble,  that  the  defendant's  refusal,  on  a  motion 
Jfor  a  second  adjournment,  to  disclose  what  he  ex- 
pects to  prove  by  his  absent  witnesses,  should  not 
toe  regarded  as  sufficient  cause  for  denying:  the  ap- 
plication, except  the  case  be  one  of  well  grounded 
suspicion.  Per  Nelson,  Ch.J. 

Justices  of  the  peace  have  a  discretion  to  exercise 
in  granting  and  refusing  adjournments ;  and  noth- 
ing short  of  a  clear  abuse  of  that  discretion  will  be 
regarded  as  ground  for  interfering  on  certiorari. 
Per  Nelson,  Ch.  J. 

Where  a  defendant  applies  for  a  second  adjourn- 
ment on  an  affidavit  which  does  not  show  that  he 
•expects  to  be  able  to  procure  the  attendance  of  his 
witness  at  the  adjourned  day,  the  justice  may,  for 
this  reason,  overrule  the  application.  Semble. 

A.  justice's  judgment  in  favor  of  a  plaintiff,  which 
is  subsequently  reversed  on  certiorari  upon  tech- 
nical grounds  in  no  way  involving  the  merits,  is  not 
a  bar  to  a  second  action  for  the  same  cause. 

Ample  powers  are  possessed  by  justices  of  the 
peace  to  maintain  order  and  protect  themselves 
from  insult,  while  engaged  in  the  discharge  of  their 
official  duties:  and,  in  the  due  exercise  of  these  pow- 
ers, they  may  at  all  times  rely  on  the  countenance 
and  favor  of  this  court.  Per  Nelson,  Ch.  J. 

A  Court  of  C.  P.,  before  ordering  an  amended  re- 
turn to  a  certiorari,  should  examine  the  matters  re- 
specting which  a  further  answer  from  the  justice  is 
sought:  and  should  refuse  the  application  in  respect 
to  whatever  is  irrelevant  to  the  questions  proper 
for  review.  Per  Nelson,  Ch.  J. 

Citations— 10  Wend.,  358 ;  2  R.  S.,  160,  sees.  11, 17, 
2d  ed.:  166,  sec.  52 ;  199,  sees.  274,  275 ;  201,  sec.  291 ;  2 
Cai.,  134;  12  Johns.,  285 ;  17  Johns..  63;  Cow.  Tr.,  31, 
32,  846,  2d  ed.;  2  Cow.,  425 ;  14  Johns..  341 ;  7  Cow.,  369; 
«  Johns.,  409 ;  4  Wend..  95. 

TERROR  to  the  Queens  C.  P.,  where  the  judg- 
-tj  meat  of  a  justice  in  favor  of  Ranlett  against 
3154*]  *  Onderdonk  was  affirmed  on  certio- 
rari. The  justice's  return  presented  the  fol- 
lowing facts:  Ranlett  appeared  in  person  be- 
fore the  justice,  made  affidavit  of  his  non-resi- 
dence, etc.,  and  gave  "  satisfactory  security" 
in  writing  signed  by  James  Herriman,  a  resi- 
dent of  the  County  of  Queens,  "  for  costs,  ac- 
cording to  law."  The  justice  thereupon  issued 
a  short  summons  against  Onderdonk  and,  on 
the  return  day,  the  parties  appeared  in  person 
and  by  attorney.  The  plaintiff's  demand  was 
for  drawing  a  plan  of  the  defendant's  house, 
and  the  declaration  was  in  assumpsit  for  work, 
labor,  etc.  The  defendant  pleaded  "  the  non- 
jurisdiction  of  the  justice,  in  that  the  plaint- 
iff was  a  non-resident  of  the  county,  and  the 
defendant  lived  in  North  Hempstead,  and  the 
justice  lived  in  Jamaica,  and  that  North  Hemp- 
stead  and  Jamaica  nowhere  adjoined."  The 
justice  decided  that  the  allegations  in  the  plea 
were  not  sufficient  to  show  a  want  of  jurisdic- 
tion. The  defendant  then  objected  that  the 
proceedings  of  the  plaintiff  were  irregular,  al- 
leging that  the  latter  was  not  present  when  the 
suit  was  commenced.  The  justice  informed 
the  defendant  of  the  steps  which  had  been 
taken  by  the  plaintiff;  whereupon  the  defend- 
ant pleaded  in  bar  a  former  suit  before  another 
justice  in  which  the  same  demand  had  been 
litigated  and  a  judgment  rendered  for  the 
plaintiff.  The  plaintiff  replied  that  the  judg- 
ment in  that  suit  had  been  reversed  upon  cer- 
tiorari, "  on  the  ground  of  some  technical  ir- 
regularity of  the  justice."  The  defendant  ad 
mitted  the  truth  of  the  replication;  and,  after 
argument  by  counsel,  the  justice  decided  that 
the  former  suit  and  judgment  did  not  consti- 
tute a  bar.  The  defendant  then  pleaded  the 
general  issue,  with  notice  that  he  should  give 
in  evidence  the  former  recovery  in  bar  of  the 
action.  He  then  asked  to  have  the  cause  ad- 
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journed  to  a  future  day,  to  which  the  plaint- 
iff consented  ;  and  a  venire  was  issued  on  the 
plaintiff's  application.  The  parlies  appeared 
on  the  adjourned  day,  and  the  venire  was  re- 
turned with  the  names  of  the  jurors  summoned. 
The  defendant  demanded  a  further  adjourn- 
ment *on  an  affidavit  in  these  words  :  [*325 
[Title  of  the  cause.]  "Queens  County,  ««. 
Horatio  G.  Onderdonk  being  duly  sworn  de- 
poseth  and  saith,  that  William  M.  Thomas  and 
James  A.  Coit  are  material  witnesses  to  the  de- 
fense of  this  deponent;  and  that  he  cannot  safe 
ly  proceed  to  trial  without  the  testimony  of 
said  witnesses.  Deponent  further  says,  that  he 
has  used  due  diligence  to  obtain  said  witnesses, 
and  that  one  of  them  is  absent  from  this  State, 
as  deponent  is  informed  and  believes  to  be 
true,  to  wit :  in  the  State  of  Georgia,  and  be- 
yond the  reach  of  a  subpoena  issued  by  any 
court  in  this  State.  Deponent  further  saith 
that,  as  he  is  informed  and  believes  to  be  true, 
the  other  of  said  witnesses  is  not  in  this  coun- 
ty." [Signed  and  sworn  to.]  The  plaintiff  ob- 
jected to  the  adjournment,  and  insisted  that 
the  defendant  should  make  an  oral  statement 
on  oath  of  the  facts  entitling  him  thereto. 
This  the  defendant  declined  doing,  and  also 
refused  to  state  what  facts  he  expected  to  prove 
by  his  absent  witnesses;  saying,  he  would  rely 
upon  the  affidavit,  and  the  "court  might  act  a~s 
outrageous  as  he  pleased."  The  justice  told 
the  defendant  that  the  affidavit  was  insuffi- 
cient, and  refused  to  grant  the  adjournment. 
Soon  after  the  constable  commenced  calling 
the  jury  the  defendant  remarked,  that  he 
wanted  to  prove  by  his  absent  witnesses  that 
they  were  the  men  who  built  his  house,  and 
that  neither  of  them  ever  saw  the  plan  in  ques- 
tion. The  parties  then  proceeded  to  the  trial 
of  the  cause.  The  plaintiff's  demand  was 
clearly  proved,  and  the  jury  found  a  verdict 
in  favor  of  the  plaintiff  for  $24.99  damages; 
whereupon  the  justice  rendered  judgment  for 
that  sum,  with  costs.  The  trial  of  the  cause  oc- 
cupied a  great  length  of  time,  and  was  much 
prolonged  by  the  defendant's  constant  inter- 
ruptions of  the  plaintiff's  witnesses  and  coun- 
sel by  his  insolent  and  contemptuous  conduct 
towards  the  justice,  and  by  the  interposition  on 
his  part  of  many  frivolous  objections,  accom- 
panied by  boisterous  and  insulting  language. 
In  the  course  of  his  summing  up  to  the  jury, 
also,  he  applied  abusive  epithets  to  the  justice; 
and,  among  other  things,  charged  the  justice, 
the  plaintiff  and  bystanders,  with  wishing  to 
injure  *him.  After  the  defendant  had  [*326 
sued  out  a  certiorari  and  the  justice  had  filed 
his  return  thereto,  an  application  was  made 
to  the  Court  of  C.  P.  to  compel  an  amended 
return.  On  this  application  Onderdonk  pre- 
sented some  twenty-eight  distinct  points,  and 
the  C.  P.  ordered  the  justice  to  make  return 
to  all  of  them.  Many  of  these  were  very  re- 
mote in  their  bearing  upon  the  case,  and  oth- 
ers had  nothing  whatever  to  do  with  it.  Most 
of  them,  moreover,  were  so  framed  as  not 
merely  to  direct  the  justice's  attention  to  the 
matters  to  be  answered,  but  to  wound  his  feel- 
ings by  insinuations  against  his  official  integ- 
rity. After  judgment  of  affirmance  in  the  C. 
P.,  Onderdonk  sued  out  a  writ  of  error. 

Mr.  P.  Potter,  for  plaintiff  in  error. 

Mr.  H.  P.  Allen,  for  defendant  in  error. 
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By  the  Court,  Nelson,  Ch.  J.  The  plea  to 
the  jurisdiction  of  the  justice  is  sufficiently  an- 
swered by  the  case  of  Hunter  v.  Burtit,  10 
Wend.,  858. 

As  to  the  other  alleged  irregularities  in  the 
commencement  of  the  suit,  none  were  speci- 
fied at  the  time  of  making  the  objection,  nor 
can  we  see  that  any  existed,  sufficiently  dis- 
tinct and  certain  to  call  for  a  reversal  of  the 
judgment.  Where  a  suit  is  commenced  in  the 
name  of  a  non-resident  plaintiff  by  warrant  or 
short  summons,  he  is  required  to  give  security 
for  the  payment  of  any  sum  which  may  be  ad- 
judged against  him  in  the  suit.  2  R.  S.,  160, 
sec.  17,  3d  ed. ;  Id.,  201.  sec.  291.  And  as  judg 
ment  may,  in  cases  like  the  present,  be  ren- 
dered against  him  for  the  balance  found  due 
to  the  defendant,  Id.,  166,  sec.  52,  the  security 
should  be  broad  enough  to  embrace  all  that  the 
defendant  may  recover.(a)  The  justice  states  in 
327*]  his  return  *that  the  plaintiff,  Ranlett. 
gave  satisfactory  security  in  writing,  etc.,  for 
costs  according  to  law.  If  we  are  to  understand 
from  this  language  that  the  security  was  con- 
fined to  such  costs  as  might  be  recovered 
against  the  plaintiff,  it  was  unquestionably  de- 
fective; but  I  think  the  return  will  admit  of  a 
broader  construction,  as  it  alleges, in  substance, 
that  the  security  was  taken  according  to  the 
statute.  This  view  is  strengthened  by  what 
occurred  before  the  justice  while  the  objection 
to  the  regularity  of  the  plaintiff's  proceedings 
was  under  consideration.  The  defendant,  On- 
derdonk,  alleged  that  the  plaintiff  was  not  pres- 
ent when  the  suit  was  commenced,  but  did  not 
allude  to  any  defect  in  the  security.  The  jus- 
tice informed  the  defendant  of  the  steps  which 
had  been  taken  by  the  plaintiff,  thus  directing 
the  defendant's  attention  to  the  security  given, 
and  yet  no  specific  objection  was  made  to  it. 
The  inference  to  be  derived  from  the  defend- 
ant's conduct  under  these  circumstances  would 
seem  to  be  that  he  was  satisfied  the  security 
was  in  due  form.  Beside,  I  apprehend  that 
the  omission  to  make  objection  at  the  time, 
operated  as  a  waiver  of  the  irregularity,  if  any 
existed.  Consent  will  not  give  jurisdiction  in 
respect  to  the  subject-matter  of  the  suit,  but  it 
will,  as  to  the  person.  Day  v.  Wither,  2  Cai., 
134;  Bloodgood  v.  Overseer*,  etc.,  of  Jamaica,  12 
Johns.,  285;  Browon  v.  Earl,  17  Id.,  63;  Cow. 
Tr.,  31,  2,  2d  ed.  In  Day  v.  Wilber  the  objec- 
tion was  taken  on  certiorari  that  the  suit  had 
been  commenced  by  warrant,  instead  of  sum- 
mons; but  the  irregularity  was  considered  to 
have  been  waived  by  reason  of  the  omission  to 
make  the  objection  before  the  joining  of  issue. 
So  here,  the  summons  was  irregular  without 
the  security;  but  it  was  entirely  competent  for 
the  defendant  to  waive  the  irregularity,  and  go 
to  trial  on  the  merits  as  upon  the  joining  of 
issue  without  process.  2  R.  S.,  160,  sec.  11, 
2ded. 

The  justice  was  right  in  refusing  the  ad- 
journment. The  defendant's  conduct  was  such 
as  fairly  to  cast  suspicion  upon  the  bona  fides 
of  the  application,  and  to  justify  the  discretion 
exercised  by  the  magistrate.  See,  Smith  v. 
Fenton,  2  Cow.,  425. 

(a)  For  the  form  of  the  security,  see  Cow.  Tr.,  469, 
2d.  ed.  Whether  the  security  may  be  by  a  deposit  of 
money  with  the  justice,  and  if  so,  how  much  should 
be  deposited,  see  Id.,  p.  468. 
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*The  defendant,  moreover,  refused 
to  disclose  what  he  expected  to  prove  by  the  ab- 
sent witnesses;  and  this  has  sometimes  been  re- 
garded as  sufficient  to  justify  a  refusal  to  ad- 
journ. Brill  v.  Lord,  14  Johns.,  841.  But  I 
think  the  practice  should  be  confined  to  cases  of 
well  grounded  suspicion.  Cow.  Tr. ,  846,  2d  ed. 
The  affidavit  on  which  the  application  for  an 
adjournment  was  founded,  is,  I  think,  defect- 
ive, in  not  stating  that  the  defendant  expected 
to  be  able  to  procure  the  attendance  of  his  wit- 
nesses at  the  day  to  which  he  desired  to  have 
the  cause  adjourned.  This  is  usually  required 
on  similar  applications  in  courts  of  record. 
People  v.  Vermilyea,  7  Cow.,  869.  There  is  an- 
other answer  to  the  allegation  of  error  in  the- 
point  under  consideration,  and  that  is,  that  jus- 
tices have  a  discretion  to  exercise  in  granting 
and  refusing  adjournments,  and  that  nothing 
short  of  a  clear  abuse  of  that  discretion  will  be 
regarded  as  error.  Peane  v.  Qleanon,  8  Johns., 
409.  I  am  not  at  all  satisfied  that  any  such 
abuse  is  properly  chargeable  in  this  case. 

The  plea  of  a  former  recovery  was  properly 
overruled  by  the  justice;  as  it  was  admitted  by 
the  defendant  that  the  judgment  had  been  re- 
versed upon  technical  grounds,  in  no  way  in- 
volving the  merits  of  the  matter  in  controver- 
sy. Clone  v.  Stuart.  4  Wend.,  95. 

Many  other  points  are  presented  by  the 
plaintiff  in  error,  but  they  are  too  untenable 
to  require  notice.  Onderdonk  was  guilty  of 
great  irregularity  and  indecorum  in  conducting 
the  proceedings  before  the  magistrate.  None 
of  the  numerous  cases  originating  in  justices' 
courts  which  have  come  before  us  for  review 
within  my  experience,  have  presented  anything 
like  the  violation  of  respect  and  orderly  con- 
duct to  be  habitually  observed  in  judicial  pro- 
ceedings, as  that  exhibited  on  the  trial  of  this 
cause.  The  powers  of  magistrates  are  ample 
to  repress  and  punish  such  behavior  in  any 
stage  of  the  cause,  whether  proceeding  from  a 
party,  his  counsel,  or  a  bystander;  2  R.  S.,  1*J9, 
sees.  274,  275,  2d  ed.;  and  self  respect,  as  well 
as  a  due  regard  for  the  proper  administration 
*of  justice  imperiously  demand  that  [*3US> 
they  should  be  used,  and  order  enforced  with 
a  firm  and  steady  hand.  Justices  may  at  all 
times  rely  upon  the  countenance  and  favor  of 
this  court  in  the  due  command  and  vigorous 
enforcement  of  good  order  while  conducting 
their  proceedings;  and,  as  all  necessary  pow- 
ers have  been  conferred  upon  them  for  this 
purpose,  they  should  know  and  feel  that  they 
alone  are  justly  responsible  for  its  observance. 
We  cannot  commend  the  forbearance  of  the 
magistrate  in  the  instance  before  us,  and  would 
have  been  better  satisfied  if  he  had  repressed 
the  disorderly  behavior  of  the  party  at  once, 
when  admonition  failed,  by  fine  or  commit- 
ment or  both. 

We  cannot  avoid  also  taking  notice  of  the 
rule  in  the  C.  P.  compelling  the  Justice  to 
amend  his  return.  I  am  satisfied  the  attention 
of  the  court  could  not  have  been  particularly 
called  to  the  numerous  points  to  which  it  seems 
they  required  an  additional  answer.  There 
are  some  twenty-eight  in  all;  many  of  them  in 
no  way  bearing  materially  upon  the  case,  and 
others  trifling,  idle,  and  disrespectful  to  the 
magistrate,  evincing  a  most  vexatious,  if  not 
vindictive  spirit  towards  him,  wholly  unbe- 
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coining  a  judicial  proceeding.  The  court 
should  have  examined  the  several  matters  in 
respect  to  which  an  amended  return  was  called 
for,  and  struck  out  every  part  not  material  and 
important  to  the  questions  to  be  presented  for 
review. 

Judgment  affirmed. 

Cited  in-24  Hun,  546,  547;  28  Barb.,  513;  57  Barb., 
495;  3  How.,  Pr.,  50;  39  How.  Pr.,  518;  45  How.  Pr., 
197;  14  Abb.  Pr.,  120. 
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*GARDNER 

0. 
KETELTAS  AND  M'CARTY. 


Landlord  and  Tenant — Covenants  of  Title  and 
Quiet  Enjoyment — Construction  of— Breach — 
Acts  of  Strangers  Do  Not  Constitute— Remedies. 

The  usual  covenants  of  title  and  quiet  enjoyment 
in  a  lease,  import  no  more  than  that  the  lessor  has, 
at  the  time,  such  a  title  to  the  demised  premises  as 
enables  him  to  give  the  lessee  a  legal  right  of  entry 
and  enjoyment  during  the  term. 

It'  the  lessee  be  prevented  from  entering  upon  the 
demised  premises  by  one  already  in  possession  un- 
der paramount  title,  an  action  lies  against  the  lessor 
for  a  breach  of  the  covenants.  Per  Nelson,  Ch.  J. 

Such  covenants,  however,  import  no  warranty, 
express  or  implied,  as  respects  the  acts  of  stran- 
gers ;  and  hence.if  the  lessee  be  prevented  from  en- 
tering into  possession  by  a  former  tenant  whose 
term  has  expired,  the  remedy  is  to  be  sought  against 
the  latter,  and  not  against  the  lessor. 

Where  premises  were  let  to  G.  by  an  agreement, 
not  under  seal,  containing  a  promise  that  he  should 
have  the  sole  and  uninterrupted  use  and  occupa- 
tion, etc.;  and.  at  the  commencement  of  the  term 
the  premises  were  occupied  by  one  M.,  a  former 
tenant,  but  whose  lease  had  expired  ;  held,  in  an 
action  by  G.  against  the  lessor  for  being  kept  out  of 
possession,  that  the  latter  was  not  liable. 

Semble,  that  M.  might  have  been  proceeded 
against  by  G.  in  his  own  name  under  2  R.  8.,  513,  au- 
thorizing "summary  proceedings  to  recover  the 
possession  of  land  ;"  the  latter  being  within  the  term 
assigns,"  as  used  in  section  29  of  the  statute. 

Citations— 4  Co.,  80;  3  T.  R.,  584;  Vaugh.,  118; 
Platt,  Cov.,  314,  327  ;  6  T.  R.,  458  ;  Hob.,  12 ;  1  Saund., 
322  a,  n.  2 :  8  Cow.,  36 ;  17  Wend.,  464 ;  25  Wend.,  446 ; 
2  R.  S.,  422,  sees.  28,  29,  et  seq.,2d  ed. 

ERROR  to  the  Superior  Court  of  the  City  of 
N.  Y.,  where  Gardner  sued  Keteltas  and 
M'Carty  in  an  action  on  the  case.  The  plaintiff 
sought  to  recover  damages  alleged  to  have  been 
sustained  by  reason  of  the  defendants'  neglect 
to  put  him  in  possession  of  certain  premisesin 
the  City  of  N.  Y.  according  to  the  terms  of  a 
lease  thereof  in  the  usual  form  of  landlords' 
agreements,  certifying  that  the  defendants  had 
let  and  rented  to  the  plaintiff  all  that  certain 
house  and  lot  known.etc.  ,and  the  sole  and  unin- 
terrupted use  and  occupation  thereof,  for  the 
term  of  one  year,  to  commence  May  1,  1886.  It 
appeared  at  the  trial  that.on  the  day  mentioned 
one  Morse  was  in  possession  of  the  premises, 
having  in  fact  no  title  thereto, but  insisting  upon 
his  right  to  occupy  them  in  virtue  of  a  former 
lease  under  which  he  had  entered,  and  which, 
as  he  claimed,  had  not  yet  expired.  Proceed- 
ings were  instituted  by  "one  of  the  defendants 
against  Morse,  who  was  removed  from  the 
premises  September  12,1836,  by  virtue  of  a  war- 
rant issued  under  2  R.  S.,424,sec.39,2d  ed.,and 
331*]  the  *plaintiff  put  into  actual  posses 
sion  on  the  same  day.  No  rent  had  been  paid 
by  or  exacted  from  the  plaintiff  for  the  time 
the  premises  were  occupied  by  Morse;  but  the 
plaintiff  claimed  that  he  had  sustained  dama- 
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ges  in  being  deprived  of  the  possession  during 
that  time.  After  evidence  had  been  given  as  to- 
the  amount  of  damages,  the  court  below  di- 
rected a  nonsuit.  The  plaintiff  excepted,  and, 
after  judgment,  sued  out  a  writ  of  error. 

Mr.  J.  Anthon,  for  plaintiff  in  error. 

Mr.  C.  O'Conor,  for  defendants  in  error. 

By  the  Court,  Nelson,  Ch.  J.  Although  this, 
is  an  action  upon  an  agreement  not  under  seal, 
the  principal  question  in  the  case  is  to  be  de- 
termined as  though  it  had  arisen  in  an  action 
by  a  lessee  against  his  lessor  for  a  breach  of 
the  ordinary  covenants  of  title  and  quiet  en- 
joyment; for  certainly,  the  promise  that  the 
plaintiff  should  have  the  sole  and  uninterrupted 
use  and  occupation  of  the  premises,  cannot  be- 
construed  to  have  a  more  extended  effect  than 
such  covenants.  Assuming  this  to  be  so,  how 
does  the  case  stand?  It  is  not  denied  that  the 
plaintiff  acquired  a  perfect  title  to  the  prem- 
ises by  virtue  of  the  lease;  but  it  is  insisted 
on  the  part  of  the  plaintiff,  that  the  defend- 
ants were  bound  to  put  him  into  actual  posses- 
sion of  the  demised  premises, and  that  they  are, 
therefore,  liable  for  damages  resulting  from 
the  wrongful  holding  over  of  the  former  ten- 
ant. 

I  have  found  no  decision,  nor  has  any  been 
referred  to,  going  the  length  claimed  by  the 
plaintiff  ;  and  it  is  quite  clear,  upon  general 
principles,  that  the  action  cannot  be  sustained. 
All  that  either  of  the  covenants  mentioned  ex- 
act of  the  lessor  is,  that  he  shall  have  such  a, 
title  to  the  premises,  at  the  time,  as  shall  en- 
able him  to  give  a  free,  unincumbered  lease 
for  the  term  demised.  There  is  no  warranty 
express  or  implied  against  the  acts  of  stran- 
gers; hence,  if  the  lessee  be  ousted  by  one  who- 
*has  no  title,  the  law  leaves  him  to  his  [*332 
remedy  against  the  wrong  doer  ;  and  will  not 
judge  that  the  lessor  covenanted  against  the 
wrongful  acts  of  strangers  unless  the  covenant 
be  full  and  express  to  the  purpose.  Nokes1  case, 
4  Co.  R.,  80;  Dudley  v.  Folliott,  3  T.  R.,  584; 
Hayes  v.  Bickerstaff,  Vaugh.,  118;  Platt,  Cov., 
314,  and  cases  cited.  I  admit,  the  covenant  of 
quiet  enjoyment  means  to  insure  to  the  lessee 
a  legal  right  to  enter  and  enjoy  the  premises, 
and  if  he  is  prevented  from  entering  into  the 
possession  by  a  person  already  in,  under  a  par- 
amount title,  the  action  may  be  sustained. 
That  was  decided  in  Ludwell  v.  Newman,  6  T. 
R.,  458.  In  such  a  case,  no  ouster  or  expulsion 
is  necessary  on  which  to  predicate  a  suit,  as 
the  lessee  is  not  bound  to  enter  and  commit  a 
trespass.  Holder  v.  Taylor,  Hob.,  12;  1  Saund., 
322  a,n.  2;  Platt,  Cov.,  327;  Orannisv.  Clark, 
8  Cow.,  36;  and  see,  25  Wend.,  446.  But  if  the 
party  holding  is  a  wrong  doer,  the  remedy  of 
the  lessee  is  as  perfect  and  effectual  to  dispos- 
sess him  after,  as  that  of  the  lessor  was  before 
the  execution  of  the  lease.  This  is  clearly  so  as 
it  respects  the  remedy  by  ejectment  and,  I  ap- 
prehend, equally  so  as  it  regards  the  more  sum 
mary  proceedings  under  the  statute.  2  R.  S., 
422,  sees.  28,  29,  et  seq.,  2d  ed.  Indeed,  as  to 
the  remedy  by  ejectment,  the  suit  must  be 
brought  by  the  leesee,  the  right  of  entry  being 
in  him  alone  at  the  time.(a)  The  29th  section 

(a)  Otherwise,  where  the  lease  is  void  as  to  the 
wrong-doer,  by  reason  of  its  having  been  executed 
while  the  latter  was  in  possession  claiming  adverse- 
ly to  the  lessor.  Livingston  v.  Proseus,  2  Hill,  526. 
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of  the  statute  referred  to,  authorizes  any  land- 
lord, or  lessor,  his  legal  representatives,  agents 
or  assigns,  to  make  oath  in  writing  of  the  facts 
which  authorize  the  removal,  etc.  This  is  a 
remedial  statute,  and  should  be  liberally  ex- 
pounded in  furtherance  of  its  objects ;  and  it 
appears  to  me  that,  without  any  very  strained 
•construction,  the  lessee  may  be  regarded  as 
falling  within  the  term  "assigns,  "and,  as  such, 
may  institute  proceedings  under  the  Act.  (See, 
S:*"3*j  *BirdsaU  v.  Phillips,  17  Wend.,  464.) 
But  whether  this  be  so  or  not,  upon  the  well 
set  l  led  construction  of  the  covenants  of  title  and 
quirt  enjoyment  it  is  not  the  duty  of  the  land- 
lord, when  the  demised  premises  are  wrongful- 
ly held  by  a  third  person,  to  take  the  necessary 
steps  to  put  his  lessee  into  possession.  The 
latter  being  clothed  with  the  title  by  virtue  of 
the  lease,  it  belongs  to  him  to  pursue  such  le- 
gal remedies  as  the  law  has  provided  for  gain- 
ing it,  whether  few  or  many. 
Judgment  affirmed. 

Held  obiter -23  How  Pr.,  482. 

Covenant  of  title  and  of  quiet  enjoyment— What  a 
breach  of —Eviction.  Denied— 42  Am.  Rep.,  109;  67 
Ala.,  231. 

Explained— 1  Sweeny,  529. 

Cited  in-8  N.  Y.,  118 ;  65  N.  Y.,  506 ;  22  Am.  Rep.. 
661 ;  8  Hun,  339 ;  5  Barb.,  672 ;  37  How.  Pr.,  8;  1  Swee- 
ny, 30 ;  2  Hilt.,  552 ;  1  Daly,  100 ;  6  Daly,  301 ;  41  Am. 
Dec.,  37  ;  6  Ala.,  62. 

Summary  proceedings— By  whom  may  be  instituted. 

Cited  in— 44  N.  Y.,  492 ;  1  Hilt.,  406. 

Ejectment— Who  entitled  to  bring.  Cited  in— 46 
Barb.,  456  ;  50  Mo..  352. 

Also  cited  in— 131  Mass.,  63. 


SMITH  v.  GRIFFITH  ET  AL. 

Evidence — General  Reputation,  Incompetent  to 
Show  Partnership — Common  Carriers — Loss 
of  Goods  by — Measure  of  Damages — Market 
Value — Depositions. 

Evidence  of  general  reputation  is  not  competent 
by  way  of  showing  the  existence  of  a  partnership. 

The  damages  recoverable  against  carriers  for  the 
negligent  loss  or  injury  of  goods  intrusted  to  them 
for  transportation,  are  to  be  ascertained  by  resort- 
ing to  the  price  which  goods  of  the  same  kind  and 
quality  bore  in  market  at  the  time  the  injury  oc- 
curred ;  and  this,  though  subsequent  experiments 
in  the  use  of  such  goods  have  resulted  in  showing 
that  the  market  price  was  almost  wholly  imaginary, 
their  real  value  being  little  or  nothing. 

Accordingly,  in  an  action  against  common  car- 
riers for  a  negligent  in  j  ury  to  a  quantity  of  mulberry 
trees  which  had  been  delivered  to  them  for  trans- 
portation, after  the  plaintiff  had  given  evidence  of 
the  market  value  of  the  trees  at  the  time  the  injury 
occurred,  the  defendants  offered  to  prove  that  trees 
of  the  same  species  bad  since  been  ascertained.from 
actual  experiment,  to  be  of  no  real  value;  that  their 
market  value,  at  the  time  of  the  injury,  was  facti- 
tious; that  they  were  not  worth  cultivating  with  a 
view  to  the  raising  of  the  silk  worm  ;  that  those  in 
question  were  purchased  by  the  plaintiff  for  the 
purpose  of  growing  seedlings  for  sale.and  that  they 
were  of  no  value  for  such  purpose  the  next  year 
after  the  purchase.  Held,  that  the  evidence  was  in- 
admissible. 

Co  wen,  J.,  dissented,  holding  that,  as  no  price  had 
been  fixed  between  the  parties  in  case  of  loss,  the 
real  value  as  ascertained  and  settled  by  experiment, 
and  not  the  factitious  market  value  at  the  time  of 
the  injury,  was  the  test  of  the  plaintiff's  damages ; 
and  that,  consequently,  the  evidence  offered  should 
have  been  received. 

Evidence  of  a  latent  defect  in  the  trees  in  question 
which  developed  itself  after  the  injury  complained 
of, whereby  they  proved  inferior  in  value  to  healthy 
trees  of  the  same  species,  would  have  been  admissi- 
ble. Per  Nelson,  Ch.  J. 
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*In  cases  where  the  market  value  of  goods  [*334 
la  the  proper  test  of  damages,  the  law  contemplates 
a  range  of  the  entire  murket  and  the  average  of 
prices  as  thus  found,  running  through  a  reasonable 
period  of  time;  not  any  sudden  and  transient  infla- 
tion or  depression  of  prices,  resulting  from  causes 
independent  of  the  operations  of  lawful  commerce. 
iv  r  Xclson,  Ch.  J. 

The  price  paid  for  an  article  by  a  party  whose 
damages  depend  upon  the  market  value  of  It,  may 
be  given  in  evidence  against  him  in  ascertaining 
such  value. 

Where  one  of  the  plaintiff's  witnesses,  examined 
under  a  commission,  has  refused  to  answer  a  ma- 
terial interrogatory  put  by  the  defendant,  the  lat- 
ter may  insist  that  the  whole  deposition  shall  be  re- 
jected. 

Citations-20  Wend.,  81 ;  22  Wend.,  264  ;  14  Johns., 
128;  3  Cow.,  82;  23  Wend.,  260;  25  Wend.,  651,  652 ;  1 
Cow..  240;  3  Bl.  Com.,  163;  I  Leigh,  N.  P.,  93;  1  Smith, 
W.  Nat.  Ch..  7. 

CASE  against  common  carriers,  tried  at  the 
Albany  Circuit,  in  April,  1 841, before  Cush- 
man,  0.  Judge.  The  facts  were  as  follows  : 
April  22,  1839,  about  5,000  mulberry  trees  or 
seedlings  of  the  Alpine  species,  packed  in  two 
boxes,  were  delivered  by  the  plaintiff  to  the 
agent  of  G.  P.  Griffith  &  Co., Troy,  to  be  trans- 
ported from  that  place  to  Lyons,  Wayne  Co. 
After  the  delivery  of  the  trees,  they  were  al- 
lowed to  remain  at  Troy  in  an  open  room 
among  other  articles  for  transportation. till  May 
24,  when  they  were  discovered  by  the  plaintiff's 
agent,  and  found  to  be  considerably  damaged. 
They  were  afterwards  sent  to  the  plaintiff  and 
received  by  him  June  1.  On  examination, it  was 
supposed  that  about  3,500  were  still  alive,  but, 
on  being  planted,  these  produced  but  7,000  [sic] 
trees,  whereas  if  they  had  been  healthy  the  yield 
would  have  been  three  times  as  great.  The 
plaintiff  attributed  the  damage  to  the  exposure 
and  delay  of  the  trees  at  Troy.  The  testimony 
was  conflicting  as  to  the  extent  of  the  injury 
from  these  causes,  as  was  also  the  evidence  in 
respect  to  the  market  value  of  the  trees  at  the 
time  the  injury  occurred.  The  action  was 
brought  against  G.  P.,  J.  M.,  W.  &  D.  Griffith, 
who,  as  the  plaintiff  alleged,  composed  the  firm 
of  G.  P.  Griffith  &  Co. ;  but  the  only  evidence 
tending  to  show  that  D.  Griffith  was  one  of  the 
partners,  was  derived  from  hisadmissions.and 
from  general  reputation.  The  defendants' coun- 
sel objected,  that  ihe  evidence  of  general  repu- 
tation was  incompetent  and  should  not  be  re- 
ceived to  establish  a  partnership  between  the 
defendants.  The  judge  overruled  *the  [*335 
objection,  and  the  defendants'  counsel  except- 
ed.  The  defendants'  counsel  offered  to  prove 
that,  from  subsequent  experience,  the  Alpine 
mulberry  trees  had  "been  ascertained  to  be  of 
no  intrinsic  value  ;"  that  the  value  put  upon 
them  when  the  injury  complained  of  occurred 
was  factitious;  and  that,  if  as  much  had  been 
known  of  them  then,  as  at  the  time  of  the  trial, 
they  could  have  been  bought  for  $1  per  hun- 
dred. The  judge  refused  to  receive  the  evi- 
dence, but  said  that  the  defendants'  counsel 
might  show  the  trees  of  no  value  for  feeding 
the  silk  worm  ;  whereupon  the  defendants' 
counsel  excepted.  The  defendants'  counsel  then 
offered  to  prove  that  Alpine  mulberry  trees 
were  not  worth  cultivating  for  the  purpose  of 
raising  silk  worms;  that  those  in  question  were 
purchased  by  the  plaintiff  with  a  view  of  grow- 
ing seedlings  for  sale  ;  and  that  they  were  of 
no  value  for  that  purpose  the  next  year  after 
they  were  bought.  The  judge  overruled  the 
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offer,  and  the  defendants'  counsel  excepted. 
The  trees  in  question  were  delivered  to  the 
plaintiff  in  the  City  of  N.  Y.,  by  one  Cheeney, 
whose  deposition,  taken  under  a  commission, 
was  offered  in  evidence  by  the  plaintiff's  coun- 
sel. The  defendants'  counsel  objected  to  the 
reading  of  the  deposition,  on  the  ground  that 
the  witness  had  not  sufficiently  answered  the 
last  clause  of  the  fifth  cross  interrogatory, 
which  was  in  these  words:  "Do  you  know  or 
were  you  informed  what  price  he  (the  plaint- 
iff) paid  for  them  (the  trees  in  question)  in  the 
City  of  New  York."  The  answer  given  by  the 
witness  was  this:  "As  all  business  matters  are 
•confidential  with  us,  I  do  not  feel  at  liberty 
here  to  state  the  price  Mr.  Smith  (the  plaintiff) 
paid  for  the  trees."  The  witness  had  previously 
answered  on  the  direct  examination  that  the 
trees  were  worth  four  shillings  each.  The  judge 
overruled  the  objection,  to  which  the  defend- 
ant's counsel  excepted;  and  the  deposition  was 
read  in  evidence.  The  jury  found  a  verdict  in 
favor  of  the  plaintiff  for  $1,250,  and  the  de- 
fendants now  moved  for  a  new  trial  on  a  bill 
•of  exceptions. 

-336*]    *Mr.  H.  Z.  Hayner,  for   defend- 
ants. 
Mr.  M.  T.  Reynolds,  for  plaintiff. 

Nelson.  Ch.  J.  We  agreed,  on  the  argu- 
ment, that  this  case  must  go  down  for  a  new 
trial  because  of  the  error  in  admitting  reputa- 
tion as  competent  evidence  of  the  partnership; 
having  previously  come  to  the  conclusion  that 
such  evidence  was  unsupported  by  any  sound 
or  analogous  principles,  the  rule  itself  of  most 
dangerous  tendency  in  practical  operation, and 
•one  which  had  been  rather  acquiesced  in,  as 
respected  a  few  cases,  than  established  by  any 
settled  adjudication  of  this  court.  Halliday  v. 
McDougatt,  20  Wend.,  81  ;  8.  0.  on  error,  22 
Id. ,  264.  The  case  was  retained  with  a  view 
of  examining  the  other  points  raised  on  the 
trial. 

The  defendants  proposed  to  prove  that,  sub- 
sequent to  the  delivery  of  the  trees  to  them  as 
•carriers,  and  the  happening  of  the  damage,  it 
had  been  ascertained  by  dealers,  that  Alpine 
mulberry  trees  were  in  truth  of  trifling  value 
•compared  with  the  prices  at  which  they  had 
been  sold  in  the  market  ;  that  these  had  been 
greatly  inflated  and  disproportioned  to  the  in- 
trinsic value ;  that  the  trees  were  not  worth 
•cultivating  for  the  purpose  of  raising  the  silk 
worm;  that  they  were  purchased  by  the  plaint- 
iff to  plant  as  a  nursery,  from  which  to  sell  the 
production;  and  that  the  article  was  of  no  value 
the  next  year, and  would  not  have  paid  the  ex- 
pense of  cultivation.  All  this  evidence,  I  am 
of  opinion,  was  properly  rejected,  as  having  no 
legitimate  bearing  upon  the  question.  The  dam- 
ages to  which  the  plaintiff  is  entitled,  if  any, 
should  afford  an  adequate  indemnity  for  the 
loss  sustained  at  the  time  the  injury  happened ; 
and  the  admission  or  rejection  of  evidence 
should  be  regulated  with  a  view  to  produce 
this  result  in  the  opinion  of  the  jury.  If  goods 
are  wholly  lost  or  destroyed,  the  owner  is  en- 
titled to  their  full  worth  at  the  time  of  such 
loss  or  destruction.  In  trover,  the  measure  of 
damages  is  the  value  of  the  goods  at  the  time 
337*]  and  place  of  conversion,  with  *inter- 
•est;  or,  perhaps,  at  any  time  between  that  and 


the  trial.  Kennedy  v.  Strong,  14  Johns.,  128; 
West  v.  Wentworth,  3  Cow.,  82.  And,  upon  the 
same  principle,  if  the  goods  are  partially  in- 
jured, and  the  party  seeks  redress  for  the  quali- 
fied damage, the  measure  should  be  in  like  pro- 
portion. Assuming  that  there  is  no  defect  in 
the  quality  of  the  article,  the  fair  test  of  its 
value  and,  consequently,  of  the  loss  to  the 
owner  if  it  has  been  destroyed,  is  the  price  at 
the  time  in  the  market.  This  makes  him  whole, 
because  the  fund  recovered  enables  him  to  go 
into  the  market  and  supply  himself  again  with 
the  goods  of  which  he  has  been  deprived.  The 
objection  to  the  evidence  offered  is,  that  it  pro- 
posed to  take  into  consideration  the  fluctua- 
tions of  the  market  value  long  subsequent  to 
the  time  when  the  injury  happened  ;  thereby 
making  the  measure  of  damages  to  depend 
upon  the  accidental  fall  of  prices  at  some  fut- 
ure period  which  might  or  might  not  occur  ; 
and  if  it  did,  the  loss  might  or  might  not  have 
fallen  upon  the  plaintiff,  as,  for  aught  the  court 
or  jury  could  know  he  may  have  parted  with  the 
property  before  the  depreciation.  It  is  true  the 
counsel  offered  to  prove  that  the  plaintiff  had 
purchased  the  trees  for  the  purpose  of  plant- 
ing and  reproducing  the  article  for  the  market 
the  next  year;  but  this  mere  unexecuted  inten- 
tion, if  it  existed,  amounted  to  nothing.  It 
bound  nobody;  and  the  plaintiff  had  a  right  to 
change  it,  and  to  turn  the  property  to  better 
account  if  in  his  judgment  the  opportunity  of- 
fered. 

No  doubt,  if  the  defendants  could  have 
shown  any  latent  defect  in  the  particular  trees 
that  became  developed  at  some  period  after  the 
injury,  by  which  they  proved  to  be  of  an  in- 
ferior value  to  sound  and  healthy  ones,  such 
as  were  regarded  as  saleable  in  the  market,  the 
evidence  would  have  been  proper.  But  this 
was  not  the  effect  of  the  offer.  The  proposal 
went  to  show  a  general  depreciation  of  the 
value  of  the  article  after  the  in  jury,  even  in  its 
best  condition.  This  I  am  of  opinion  was  ir- 
relevant and  impertinent  and,  therefore,  prop- 
erly rejected.  I  admit  that  a  mere  speculating 
price  of  the  article,  got  up  by  the  contrivance 
of  a  few  interested  dealers  with  a  view  to  con- 
trol *the  market  for  their  own  private  [*338 
ends,  is  not  the  true  test.  The  law,  in  regu- 
lating the  measure  of  damages,  contemplates  a 
range  of  the  entire  market  and  the  average  of 
prices  as  thus  found,  running  through  a  rea- 
sonable period  of  time.  Neither  a  sudden  and 
transient  inflation  or  depression  of  prices 
should  control  the  question.  These  are  often 
accidental,  produced  by  interested  and  illegit- 
imate combinations  for  temporary,  special  and 
selfish  objects,  independent  of  the  influences 
of  lawful  commerce — a  forced  and  violent  per- 
version of  the  laws  of  trade,  not  within  .the 
contemplation  of  the  regular,  dealer,  and  not 
deserving  to  be  regarded  as  a  proper  basis  upon 
which  to  determine  the  value,  when  the  fact 
becomes  material  in  the  administration  of  jus 
tice. 

The  deposition  of  Cheeney,  I  think,  ought 
to  have  been  rejected,  as  the  answer  to  the 
fifth  cross  interrogatory  was  proper  and  might 
have  been  material.  The  fifth  direct  interroga- 
tory had  called  for  his  opinion  as  to  the  value 
of  the  article  in  the  City  of  N.  Y.  where  it  was 
purchased,  to  which  he  had  responded;  and  the 
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corresponding  cross  Interrogatory  inquired  the 
price  the  plaintiff  had  paid  for  it.  This  he  re 
fused  to  answer,  under  the  pretext  that  the 
transaction  was  confidential.  Now,  though 
the  price  paid  by  the  plaintiff  was  not  conclu- 
sive upon  him,  as  he  might  have  been  fortu- 
nate enough  to  buy  under  the  fair  market  value; 
yet  it  was  some  evidence  of  that  value,  and 
might  well  have  been  taken  into  the  account, 
with  the  other  testimony.  It  was  one  of  a  mul 
titude  of  sales  that,  in  the  aggregate,  might  go 
to  determine  the  market  value  at  the  place 
where  the  purchase  was  made;  and  if  uuex- 
plained,  or  made  to  depend  upon  peculiar  cir- 
cumstances, might  be  regarded  as  very  materi- 
al evidence  of  the  fact.  In  Sandford  v.  Handy, 
28  Wend.,  260,  we  were  strongly  inclined  to 
the  opinion  that  a  misrepresentation  by  the 
vendor  of  the  actual  cost  of  an  article  was  a 
material  fact  and  competent,  under  the  circum- 
stances, upon  the  question  of  fraud  in  the  sale; 
and  if  so,  the  cost  price  should  be  regarded  as 
material,  when  called  out  in  a  proper  case,  as 
339*]  an  *item  of  evidence  to  determine  the 
value.  If  the  witness  had  been  upon  the 
stand  at  the  time,  and  had  refused  to  answer 
in  defiance  of  the  authority  of  the  court,  his 
whole  testimony  must  have  been  stricken  out 
of  the  cause:  and  as  the  same  objection  maybe 
taken  to  the  testimony  returned  under  the 
commission,  as  if  the  witness  were  examined 
orally  in  court,  it  should  have  been  rejected. 
The  examination  was  imperfect,  one-sided  and, 
in  effect,  exparte.  Kissamv.  Forrest,  25  Wend., 
651,  652,  and  cases  cited. 

Bronson,  ./.,  concurred. 

Cowen,  J.  It  was  hardly  contended  on  the 
argument  that  this  verdict  can  be  sustained. 
The  proof  of  a  copartnership  by  reputation 
was  clearly  inadmissible,  and  the  cause  must 
go  to  a  new  trial  for  that  reason,  if  no  other. 

I  am  also  of  opinion  that  the  motion  should 
be  granted  for  the  rejection  of  proper  evidence. 
This  action  was  case,  against  common  carriers, 
to  recover  for  the  loss  of  two  boxes  of  Alpine 
mulberry  trees.  It  was  not  an  action  by  a 
vendor  against  the  vendee  for  goods  sold  at  an 
agreed  price.  The  question,  therefore,  I  think, 
stood  open  at  the  trial  to  all  the  proof  which 
would  be  admissible  on  a  quantum  valebant. 
The  market  price  being  established,  the  de- 
fendants' counsel  offeredto  prove  that  thisde 
pended  on  an  estimate  entirely  false,  more 
mature  observation  having  shown  that  the  ar- 
ticle was  in  truth  of  no  intrinsic  value.  If  a 
man  will  purchase  such  an  article  at  an  agreed 
price,  without  warranty  or  fraud,  I  readily 
agree  that  he  cannot  reduce  the  price  by  im- 
peaching the  article  as  useless;  but  I  am  not 
prepared  to  admit  the  same  rule  as  between 
bailor  and  bailee,  where  no  price  is  agreed  on 
in  case  of  loss.  A  carrier  is  bound  to  receive 
and  convey  all  goods  in  his  line  for  the  usual 
rate  of  compensation.  I  do  not  mention  this 
obligation  as  a  reason  why  he  should  not  pay 
the  value  of  the  goods;  but  for  saying  that 
where  they  happen  to  be  accidentally  lost,  he,  of 
all  persons,  should  be  the  last  upon  whom  courts 
34O*]  and  juries  *ought  to  inflict  theartificial 
prices  of  the  speculator;  that  it  should  rather 
be  confined  to  buyers  and  sellers,  who  are  the 
manufacturers  of  such  prices — a  work  which 
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is  entirely  re*  inter  olios  in  relation  to  the  car- 
rier. But  without  urging  any  such  considera- 
tion, let  us  consider  the  stronger  case  of  buyer 
and  seller.  Take  it  that  any  article  of  mer- 
chandise, to  all  appearance  of  fair  value,  is  sold 
for  what  it  is  reasonably  worth;  prima  facie,  I 
admit,  the  vendor  shall  recover  the  market 
price.  It  is  shortly  after  discovered,  however, 
that  it  is  really  worth  little  or  nothing,  from 
some  secret  cause  unknown  to  the  parties  and 
believed  not  to  exist  at  the  time  of  sale.  It 
seems  to  me  this  would  be  available  as  a  de- 
fense and,  indeed,  that  it  would  be  so,  even  on 
the  principle  conceded  at  the  circuit.  I  am 
unable  to  distinguish  between  an  offer  to  show 
that  the  trees  were  unfit  for  feeding  silk  worms, 
and  an  offer  to  show  a  total  or  partial  worth- 
lessness  for  any  other  cause.  It  was  contended 
at  the  bar  that  the  current  price  is  the  absolute 
standard;  and  I  can  perceive  no  other  plausi- 
ble ground  on  which  a  party  who  never  bound 
himself  by  contract  to  pay  any  specific  price 
can  be  concluded.  It  is  plausible  to  say  the 
plaintiff  might  have  got  so  much  for  a  plausi- 
ble article;  that  it  was  lost,  and  his  chance  to 
get  that  price  was  lost  with  it.  This,  if  al- 
lowed, is  an  estoppel  as  well  against  the  right 
to  show  one  defect  as  another.  It  applies  em- 
phatically to  the  bubble  trade  of  the  country, 
in  which  prices  are  generally  notorious,  and 
easily  made  out  by  clouds  of  witnesses.  A  man 
takes  an  article  in  that  trade  to  day,  and  agree* 
to  pay  what  it  is  reasonably  worth  to-morrow. 
On  subsequent  observation  and  experience,  the 
bubble  bursts,  for  the  reason  that  it  was  really 
as  worthless  when  purchased  as  afterwards; 
yet  it  is  contended  that  jurors  are  absolutely 
bound  to  say,  and  courts  to  adjudge,  that  such 
an  article  was  reasonably  worth  the  price  which 
a  universal  mistake  had  affixed  to  it.  Precisely 
the  same  principle  would  extend  to  a  fair  look- 
ing horse  which  no  one  could  ride  or  drive,  or 
which  was  secretly  laboring  under  an  incura- 
ble disease;  to  mulberry  trees  unfit  to  feed  silk 
*worms.  or  fair  looking  slips  for  trans-  [*341 
planting,  which  have  lost  the  principles  of 
vegetable  life.  I  am  unable  to  perceive  why 
the  damages  can  be  reduced  by  snowing  an  ar- 
ticle worthless  for  one  purpose,  and  yet  not  be 
at  all  affected  by  proving  it  worthless  for  all 
purposes.  This  latter  I  understand  to  have 
been  proposed  at  the  circuit.  Let  us  look  at 
other  examples.  A  man  assigns  his  patent  of 
a  new  and  famous  invention  for  what  it  is  rea- 
sonably worth,  on  a  year's  credit.  The  year 
comes  round  and  it  turns  out  that  the  inven- 
tion had  been  anticipated,  and  the  patent  is, 
therefore,  void.  So  of  quack  medicines,  which 
was,  I  believe,  put  on  the  argument  as  an  il- 
lustration for  the  plaintiff.  So  of  a  note  against 
a  man  reputed  wealthy,  who  will  testify  that 
he  was  utterly  insolvent  at  the  time.  So,  also, 
of  stock  in  a  corporation  whose  officers  will 
swear  that  it  had  no  assets.  In  all  these  and 
like  cases,  is  it  right  to  say  that  the  measure  of 
value  shall  be  the  fancy  price  at  the  day?  The 
case  of  a  Raphael,  sold  for  what  it  is  reason- 
ably worth,  but  which  turns  out  to  be  the  pict- 
ure of  an  inferior  artist,  was  put,  in  the  argu- 
ment for  the  plaintiff,  as  a  crowning  illustra- 
tion. I  think  it  was  equally  unhappy  with 
that  of  the  quack  medicines.  It  seems  to  me 
that  the  learned  counsel  confounded  the  price 
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to  be  paid  by  a  carrier,  with  the  case  of  prices 
agreed  by  a  purchaser,  where  there  is  no  war- 
ranty of  fraud.  I  do  not  understand  that, 
where  damages  are  open  to  an  estimate  on  the 
principles  of  a  quantum  valebant,  the  mere  fic- 
titious value  is  intended  by  the  law.  And  I 
can  feel  no  doubt  that  persons  who  happen  ac- 
cidentally to  injure,  destroy  or  lose  such  arti- 
ticles,  are  entitled  to  the  full  benefit  of  the 
principle.  In  trover  for  a  promissory  note, 
though  this  court  held  the  defendant  to  the 
sum  expressed  by  it,  they  admitted  that  the 
maker's  insolvency  might  be  shown  in  mitiga- 
tion of  damages.  Ingalls  v.  Lord,  1  Cow.,  240. 
I  understand  the  offer,  in  the  case  before  us,  as 
made  at  the  trial,  to  imply  a  secret  defect  in 
these  trees;  *'.  e.,  high  anticipations  were  in- 
dulged in  the  market,  that  this  kind  of  mul- 
berry tree  would  be  of  great  consequence  in 
342*]  the  silk  *manufacture  of  the  northern 
States,  whereas  it  was  a  mere  delusion  of  the 
moment,  the  trees  being  really  a  useless  incum- 
brance  to  the  premises  of  the  cultivator;  a 
failure  in  every  sense,  like  peachum  wood  sup- 
posed to  be  brazilletto.  And  shall  I  be  put  to 
show  that  a  carrier  ought  not  to  pay  as  much 
for  the  loss  of  the  counterfeit  article,  as  for  the 
real  one;  the  same  for  a  package  of  bank-bills 
on  an  institution  secretly  bankrupt  at  the  time, 
as  if  it  were  sound;  or  for  counterfeit  bills,  be- 
cause they  happen  to  have  been  so  well  ex- 
ecuted as  to  deceive  the  bailor  and  those  to 
whom  he  might  innocently  have  paid  them 
over,  as  if  genuine?  With  deference,  it  seems 
to  me  there  is  no  end  to  the  extravagancies  of 
the  principle. 

The  rule  laid  down  in  the  books  accords  en- 
tirely with  what  I  have  endeavored  to  deduce 
from  the  reason  of  the  case.  In  1  Leigh,  N. 
P.,  93,  it  is  briefly  stated  as  follows:  "Where 
the  plaintiff  claims  a  quantum  valebant  only, 
and  there  is  no  price  agreed  upon,  it  is  incum- 
bent on  him  to  prove  the  value,  and  it  is  com- 
petent for  the  defendant  to  show  the  inferior- 
ity of  the  goods,  and  even  that  they  were  of 
no  value."  Indeed,  the  rule  is  elementary. 
Blackstone  says  that  where  goods  are  taken 
without  any  agreement  on  the  price,  the  law 
infers  an  agreement  by  both  parties  that  the 
real  value  should  be  paid.  3  Bl.  Com.,  163. 

I  have  endeavored  to  show  that  this  real 
value  implied  by  the  law  is  not  a  fancy  price 
— not  the  price  raised  by  puffers  and  brokers 
— but  the  common  sense  value:  such  as  a  due 
degree  of  trial  and  observation  will  justify. 
This  answers  nearly  to  what  political  econo- 
mists call  the  natural  price.  Smith,  Wealth 
of  Nations,  B.  I.,  ch.  7.  This  writer  shows, 
that  accidental  inflation  or  depression  cannot 
last.  It  must  be  temporary,  and  generally,  in 
a  short  time,  be  brought  to  the  natural  or  cen- 
tral price.  Now  when  the  artificial  price  is 
not  known  to  be  false,  the  purchaser  or  carrier 
must  pay  it,  because  he  is  unable  to  prove  the 
truth.  But  when  the  defect  is  discovered  — 
when  the  article  is  known  always  to  have  been 
a  drug,  a  trick — that  rule  which  despises  ex- 
343*]  periment,  and  demands  *that  the  price 
should  be  regulated  by  the  delusion  of  a  by- 
gone monomania,  would,  as  appears  to  me,  but 
illy  answer  the  legal  requirement  of  real  value. 
The  consideration  for  a  high  price  fails  when 
it  is  found  to  be  fictitious;  and  where  there 
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has  been  no  estoppel  by  agreement  to  pay  a 
certain  price,  1  am  aware  of  no  rule  or  case 
which  forbids  evidence  of  the  delusion  in  miti- 
gation of  damages.  According  to  the  testi 
mony  and  the  defendants'  offer,  the  trees, 
proving  valueless  for  the  purpose  of  the  silk 
culture,  were  worth  nothing  except  to  sell. 
People  who  deal  in  such  articles,  must,  I 
think,  in  order  to  secure  a  high  price,  require 
the  bailee  or  purchaser  to  stipulate  for  one, 
under  the  peril  of  being  brought  down  to  the 
reasonable  value,  on  the  worthlessness  of  their 
wares  being  detected. 

The  principle  I  have  been  endeavoring  to 
contest,  was  carried  out  at  the  trial  with  prac- 
tical fidelity.  In  a  set  of  cross  interrogatories, 
used  on  examining  one  of  the  plaintiff's  wit- 
nesses, he  was  asked  what  price  the  plaintiff 
paid  for  the  trees?  This  he  declined  to  answer. 
Yet  the  deposition  was  received  as  evidence. 
The  witness'  excuse  was:  "As  all  business 
matters  are  confidential  with  us,  I  do  not  feel 
at  liberty  here  to  state  the  price  Mr.  Smith 
paid  for  the  trees."  The  plaintiff  had  brought 
them  to  Troy,  and  had  proved  what  such  trees 
sold  for  there;  and  he  insists  that  Troy  was 
the  only  market  which  furnished  the  true  test 
of  his  claim.  The  question  was  put  as  to  the 
price  which  they  brought  in  N.  Y .  Cui  bono  f 
for  the  plaintiff  is  deprived  of  what  he  could 
obtain  for  them  at  Troy;  and  the  use  they 
were  to  be  put  to  consisted  in  their  excellence 
as  an  article  of  sale.  It  was,  therefore,  rather 
what  the  plaintiff  could  get,  than  what  he 
gave,  which  went  to  measure  the  damages. 

If  I  am  right,  however,  as  I  have  endeavored 
to  show,  in  supposing  that  the  real  value  is  the 
measure,  then  the  plaintiff  was,  by  the  contu- 
macy of  the  witness,  cut  off  from  a  test  to 
which  he  was  entitled.  The  vendor  in  N.  Y. 
was  shown  to  have  been  a  dealer  of  experience 
in  the  Alpine  mulberry;  *and  a  price  [*344 
agreed  between  him  and  the  plaintiff  would  be 
such  evidence  of  the  real  value  as  the  defend- 
ant was  entitled  to  lay  before  the  jury,  if  he 
chose.  It  was  more  than  the  mere  assertion 
of  the  N.  Y.  vendor;  for  the  plaintiff  was  a 
party  to  the  price,  and  virtually  conceded  that 
the  net  value  of  the  trees  was  no  more  than  he 
gave.  It  should  have  been  received  as  high 
evidence  that  they  were  really  worth  no  more 
at  N.  Y.  The  price  he  gave,  with  the  charges 
of  transportation  and  other  incidental  expenses 
would  perhaps  have  come  much  nearer  the  real 
value  in  Troy  than  the  market  price  there.  At 
any  rate,  I  think  the  defendant  had  a  right  to 
the  evidence  for  what  the  jury  might  have 
thought  it  worth.  Had  the  answer  brought 
out  a  trivial  price,  and  the  defendant  been  also 
allowed  to  show,  as  he  proposed,  that  the  trees 
were  altogether  or  nearly  worthless,  the  whole 
would,  in  my  view,  have  presented  a  strong 
case  for  mitigating  the  damages. 

I  am  with  the  defendants  on  all  the  points 
made  by  their  counsel. 

New  trial  granted. 
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Cited  in— 5  Hill,  68;  5  Denio,  57;  47  N.  Y-,  175;  7 
Am.  Rep.,  434;  4  Abb.  App.  Dec.,  164,  n.;  22  Hun, 
222 ;  22  Barb.,  290 ;  65  Barb..  234 ;  15  Abb.  Pr..  58 ;  6 
Abb.  N.  S.,  328 ;  1  Sweeny,  152 ;  38  Super.,  345 ;  40 
Am.  Deo.,  318;  57  Am.  Dec.,  769;  5  Rich.  L.,  464:  2 
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Am.  Rep.,  489 ;  39  Cal.,  428 ;  18  Am.  Rep.,  694 ;  72  Pa. 
st..  ;MI. 

Orot*  examination— If  party  deprived  of  right,  tes- 
timony will  be  rejected— Defective  deposition.  Cited 
in-«3  N.  Y.,  87 ;  22  Barb.,  48 ;  68  Barb..  244. 

Also  cited  in-H.  &  D.,  85;  88  Barb.,  246. 


H.  &  J.  FAILING  v.  SCHENCK. 

leasehold  Estate— Reservation  of  Rent  not  Essen- 
tial— Advene  Possession— Statute  of  Limita- 
tions. 

A  reservation  of  rent  is  not  essential  to  the  exist- 
once  of  a  leasehold  estate. 

The  right  of  a  tenant  or  one  claiming  under  him 
to  set  up  an  adverse  possession,  does  not  depend 
upon  the  landlord's  right  to  receive  rent,  but  upon 
his  power  to  enter. 

Accordingly,  where  the  defendant  in  ejectment 
set  up  an  adverse  possession  in  one  who,  as  was 
shown,  entered  under  the  plaintiffs'  ancestor  by 
virtue  of  a  lease  for  years  reserving  an  annual  rent; 
held,  that  the  lease  was  sufficient  to  repel  the  de- 
fense, though  the  circumstances  were  such  as  to 
warrant  the  presumption  of  an  extinguishment  of 
the  entire  rent  shortly  after  the  term  commenced. 

An  adverse  possession  of  at  least  25  years  must  be 
shown  in  order  to  bar  a  right  of  entry,  where  the 
old  Statute  of  Limitations  commenced  running  be- 
fore the  Revised  Statutes  went  into  operation. 

Citations— 21  Jac.,  1,  ch.  16 ;  Runn.Eject.,  458,App., 
1 ;  2  Milliard,  Abr.,  191. 

Tl  JECTMENT  for  nineteen  acres  of  land ,  tried 
J-J  at  the  Montgomery  Circuit,  in  Novem- 
345*]*  ber,  1840,  before  Willard,  G.  Judge. 
The  case  was  this:  the  premises  in  question 
were  a  part  of  a  farm  containing  480  acres  of 
land  formerly  owned  and  occupied  by  the 
plaintiffs'  grandfather,  Nicholas  Failing,  who 
died  in  1788,  leaving  five  children,  viz. :  Henry 
N.  Failing,  the  plaintiffs'  father;  Maria,  wife 
of  Lawrence  Gros,  and  three  other  daughters. 
George  Rapp  and  Stephen  Ultzever  went  into 
possession  of  a  part  of  the  farm,  including  the 
premises  in  question,  in  1786,  under  a  lease  for 
thirty  years  executed  by  Nicholas  Failing  No- 
vember 1  of  that  year.  The  lease  reserved  an 
annual  rent  of  "thirty  skipples  of  wheat." 
Ultzever  conveyed  his  interest  in  the  lease  to 
Rapp.  The  plaintiffs'  father  died  in  1833, 
leaving  six  children ;  and  the  plaintiffs  claimed 
to  recover  one  third  of  one  fifth  of  the  prem- 
ises in  question.  The  defendant  was  in  pos- 
session at  the  time  the  suit  was  brought.claim- 
ing  title. 

In  January,  1795,  Lawrence  Gros  and  wife 
conveyed  the  whole  farm,  480  acres,  to  Johan 
Daniel  Gros  in  fee,  reserving  to  Rapp  and  Ult- 
zever their  unexpired  term  in  the  lease;  and  in 
February,  1805,  Johan  Daniel  Gros  executed  a 
warranty  deed  to  Rapp  of  the  100  acres  occu- 
pied by  him  under  the  lease.  Rapp  continued 
in  possession  till  1830.  when  he  executed  a 
warranty  deed  of  the  premises  in  question  to 
Peter  Cowan,  who  thereupon  took  possession. 
In  1832  Cowan  sold  the  premises  and  delivered 
possession  thereof  to  Herman  J.  Ehle,  from 
whom  the  defendant  derived  title.  There  was 
no  evidence  that  any  rent  had  ever  been  paid 
on  the  thirty  year  lease.  The  defendant's 
counsel  requested  the  judge  to  charge  that 
Rapp's  possession  should  be  regarded  as  ad- 
verse since  the  deed  to  him  in  1805  from  Johan 
Daniel  Gros.  The  judge  was  also  requested 
to  charge  that  the  possession  of  Rapp  and 
fit 


those  claiming  under  him  was  adverse  from 
the  time  when  the  lease  expired;  and  that  this 
was  enough  to  bar  the  plaintiffs'  right  of  re- 
covery. The  judge  refused  to  charge  as  re- 
quested; but  instructed  the  jury  that  the 
plaintiffs  were  entitled  to  *recover  one  [*34<$ 
undivided  third  of  one  fifth  of  the  premises  in 
question.  The  jury  rendered  a  verdict  for  the 
plaintiffs,  and  the  defendant  now  moved  for  a 
new  trial  on  a  bill  of  exceptions. 

Mr.  D.  Cady,  for  defendant. 

Messrs.  N.  Hill,  Jr.,  and  D.  Wright,  for 
plaintiffs. 

By  the  Court,  Co  wen,  J.  I  am  inclined  to 
think  that,  under  the  circumstances,  had  the 
question  been  material,  the  case  might  have 
been  a  proper  one  for  saying  that  the  rent  due 
on  the  lease  executed  by  Nicholas  Failing 
must  be  presumed  to  have  been  extinguished, 
had  an  action  been  brought  for  that ;  at  least 
the  question  of  extinguishment  might  have 
been  proper  for  the  jury.  But  I  find  no  case 
which  holds,  as  a  consequence,  that  we  are  to 
presume  the  relation  of  landlord  and  tenant 
broken  up,  so  as  to  let  in  an  adverse  possession 
during  the  continuance  of  the  lease.  Take  it 
that,  upon  circumstances,  you  may  presume 
the  rent  extinguished  shortly  after  the  lease 
was  executed  ;  and  even  suppose  a  release  of 
all  claim  for  rent.  The  only  result,  as  appears 
to  me,  is  that  the  lessee  is  to  be  deemed  as  hav- 
ing held  for  the  residue  of  the  term  discharged 
of  the  rent ;  not  that  the  reversion  was  extin- 
guished also,  or  that  a  state  of  things  arose 
which  entitled  the  landlord  to  enter,  and  there- 
fore let  in  the  Statute  of  Limitations  to  run 
against  him  by  reason  of  an  adverse  possession 
in  his  tenant,  or,  indeed,  in  any  other  person. 
The  Statute  of  Limitations,  quoad  the  land, 
does  not  turn  on  the  right  of  the  landlord  to 
receive  rent,  but  on  his  power  to  enter.  The 
Stat.  21  Jac.  1,  ch.  16,  to  which  our  statute 
fixing  a  limitation  to  this  action  of  ejectment 
answers,  provides  merely  that  the  entry  must 
be  made  within  twenty  years  after  the  title  ac- 
crued ;  and  the  lease  here  not  having  expired 
till  1816,  the  twenty  five  years  which  our  con- 
struction of  the  Revised  Statutes  makes  neces- 
sary to  a  bar  where  the  old  statute  began  to 
run  prior  to  Ib30  had  not  elapsed  when  the 
*plaintiff s'  right  of  entry  accrued.  The  [*34  7 
right  of  possession  was  outstanding  in  virtue 
of  the  lease,  and,  had  ejectment  been  brought 
by  the  heirs  of  Nicholas  Failing,  that,  per  se, 
would  have  constituted  a  bar. 

The  proposition  that  rent  is  not  at  all  essen- 
tial to  the  existence  of  a  leasehold  estate  is  en- 
tirely obvious,  and  needs  no  authority  for  its 
support.  That  a  lease  like  the  present,  al- 
though the  rent  be  presumptively  paid  or 
barred  by  the  Statute  of  Limitations,  may  still 
be  available  in  answer  to  a  defense  of  adverse 
possession,  seems  to  have  been  held,  at  least 
assumed,  in  OrreU  v.  Maddox,  Runn.  Ej.,  458, 
App.,  1.  In  2  Billiard  Abr.,  191,  on  the 
strength  of  the  case  cited  and  several  others, 
the  following  remark  is  made  :  "  Nor,  in  the 
case  of  a  lease,  is  a  reversioner,  etc. ,  bringing 
ejectment,  bound  to  show  in  support  of  his 
title  that  he  has  received  any  rent.  It  is  un- 
necessary to  prove  a  title  to  the  rent;  a  title  to 
the  possession  is  sufficient."  If,  as  some  cases 
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hold,  a  rent  charged  on  land  by  a  lease  in  per- 
petuity may,  after  a  lapse  of  time,  be  presumed 
to  have  been  released,  then  the  whole  title  is, 
of  course,  out  of  the  lessor.  Yet  the  lease  ex- 
ists, and  forms  the  very  title  under  which  the 
lessee  claims.  So  of  any  lease  of  a  particular 
estate — a  demise  for  life  or  years — the  estate 
demised  may  be  claimed  free  of  rent,  and  it 
seems  to  me  this  is  the  only  consequence. 

If  the  title  of  the  ancestor  be  thrown  into 
doubt  by  the  proof,  the  non-receipt  of  rent 
may  come  in  as  a  circumstance  against  it,  to 
be  rebutted  by  other  proof ;  but  the  case  at 
bar  is  the  common  one  of  a  seisin  in  the  an- 
cestor and  a  descent  to  the  plaintiffs,  which  I 
see  nothing  to  overcome  except  the  adverse 
possession.  That  is  answered  by  the  lease  ; 
and  I  think  so  conclusively  that  the  learned 
judge  was  authorized,  as  he  did,  to  direct  a 
verdict  for  the  plaintiff. 

Some  other  points  were  made  on  the  argu- 
ment by  the  defendant's  counsel,  all  of  which 
have,  I  think,  been  held  against  him  in  cases 
heretofore  decided  by  this  court. 

My  opinion  is  that  the  motion  for  a  new  trial 
should  be  denied. 

New  trial  denied. 

Cited  in-4  Denio.  209;  9  N.  Y,24:  48  N.  Y.,  268; 
15  Barb.,  493 ;  46  Barb.,  461 ;  51  Barb.,  16 ;  63  Barb.,  95. 


348*]     *BARRETT  v.  WARREN. 

Beptevin  in  tlie  Cepit — Tortious  Taking  Does  Not 
Change  Property — Bona  Fide  Purchaser  or 
Innocent  Bailee  Entitled  to  Demand — Evidence. 

Replevin  in  the  cepit  will  only  lie  where  an  action 
of  trespass  might  have  been  maintained. 

The  doctrine  that  by  a  tortious  taking-  of  goods 
the  property  in  them  is  changed,  overruled. 

Though  goods  have  been  tortiously  taken,  a  bona 
fide  purchaser  under  the  wrong-doer  is  not  answer- 
able to  the  owner  in  trespass ;  but  only  in  trover  or 
replevin  in  the  detinet,  after  demand,  etc. 

So  of  any  person  who  comes  to  the  possession  of 
the  goods  by  delivery,  and  without  fault  on  his 
part ;  e.  g.,  an  innocent  bailee  of  the  wrong-doer. 

Cowen.  J.,  dissented  as  to  the  last  point,  holding 
that  trespass  would  lie  against  every  possessor  un- 
der the  wrong-doer,  except  he  be  a  bona  fide  pur- 
chaser for  a  valuable  consideration. 

The  case  of  Acker  v.  Campbell,  23  Wend.,  372,  lim- 
ited ;  and  M'Carty  v.  Vickery,  12  Johns.,  348,  com- 
mented on  and  explained. 

If  goods  be  taken  by  trespass  from  a  trespasser, 
the  owner  may  have  an  action  of  trespass  against 
the  last  taker. 

In  such  action  it  is  enough,  prima  facie,  for  the 
plaintiif  to  show  the  original  taking  to  have  been  a 
trespass ;  and  the  onus  will  then  be  upon  the  de- 
fendant to  make  out  that  he  came  to  the  possession 
by  purchase  or  bailment,  without  fault  on  his  part. 

Citations— Bro.  Trespass,  pi.  48,  256,  329,  358;  Bac. 
Abr.,  Trespass,  C,  2,  G,  E,  2, 7th  Lond.  ed.;  Vin.  Abr., 
Trespass,  R,  3 ;  23  Wend.,  372 :  1  Hill,  311,  313. 314, 315, 
317 ;  3  Hill,  282 ;  1  Wend.,  109 ;  19  Wend.,  431 ;  4  B.  & 
Adol.,  614;  Vin.  Trespass.  M,  pi.  11, 12:  12  Johns., 
348  ;  11  Johns.,  377.  384  ;  6  Johns.,  44 :  20  Vin.,  462 ;  1 
Nev.  &  Man.,  409 ;  3  Mon.,  421 ;  1  Chit.  PL,  80, 123, 129, 
130. 169,  171,  n.  m.  Am.  ed.  1840;  2  Camp.,  465,  575;  1 
Sid.,  438 ;  1  Leach.  522 ;  2  East,  P.  C.,  771 ;  3  Lev..  93 : 
1  Irish  T.  R.,  591,  596;  Sty.,  313;  1  East,  106, 107 :  2 
Dowl.  &  R.,  1 ;  5  Mass.,  341 ;  2  Roll.  Abr.,  Trespass, 
Y,  pi.  5,  18,  19,  p.  556;  Com.  Dig..  Trespass,  D  ;  1  Sid., 
264 ;  Bull.  N.  P.,  44,  ed.  1788 ;  2  Hill,  204 ;  5  Dane  Abr.. 
p.  582.  sec.  17 :  7  La.,  182, 187 ;  Cro.  Eliz.,  374 ;  Owen, 
70 ;  Pref.  to  Roll.  Abr.,  last  p.,  1st  ed.,  1668. 

T)  EPLEVIN.  tried  at  the  Genesee  Circuit,  in 
IX  September,  1841,  before  Dayton,  0.  Judge. 
The  action  was  brought  to  recover  a  mare. 
The  declaration  was  in  the  cepit,  and  the  plea 
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non  cepit.  It  appeared  on  the  trial  that  the 
plaintiff,  Sally  Barrett,  owned  and  possessed 
the  property  in  question ;  that  it  was  taken 
from  her  by  the  sheriff  on  an  execution  against 
one  Post,  and  sold  to  Townsend,  the  plaintiff 
in  the  execution,  who  took  possession ;  that 
soon  afterwards  the  plaintiff  in  this  suit  found 
the  property  in  the  defendant's  possession  and 
demanded  it,  but  the  latter  refused  to  deliver 
it,  saying  he  had  bought  it.  There  was  no  evi- 
dence of  a  purchase  by  the  defendant,  nor  did 
it  appear  how  he  got  possession.  The  circuit 
judge  decided  that  replevin  in  the  cepit  would 
not  lie,  and  nonsuited  the  plaintiff,  who  now 
moved  for  a  new  trial  on  a  bill  of  exceptions. 
*Mr.  M.T.  Reynolds,  for  plaintiff.  [*34» 
Mr.  S.  Stevens,  for  defendant. 

By  the  Court,  Bronson,  J.  Replevin  in  the 
cepit  will  only  lie  where  trespass  might  have 
been  brought,  and  the  demand  and  refusal 
must,  therefore,  be  laid  out  of  view.  The 
question  is  not  whether  there  has  been  a  con- 
version of  the  property  for  which  the  plaintiff 
might  have  brought  trover,  or  replevin  in  the 
detinet,  but  whether  the  defendant  is  charge- 
able with  a  tortious  taking. 

If  goods  be  taken  by  trespass  from  a  tres- 
passer, the  books  are  not  agreed  on  the  ques- 
tion whether  the  owner  may  have  an  action  of 
trespass  against  the  last  taker.  It  is  said,  1 
Sid.,  438,  that  the  action  will  lie;  but  many  of 
the  old  cases  hold  that  the  owner  cannot  have 
trespass  against  the  last  taker.because  the  first 
taker  acquired  a  property  in  the  goods  by  the 
tort.  Bro.  Trespass,  pi.  256,  329,  358;  Vin. 
Abr.  Trespass,  R,  3  ;  Bac.  Abr.  Trespass,  G, 
7th  Lond.  ed.  I  never  thought  much  of  the 
old  notion  that  a  tortious  taking  changed  the 
property  of  the  goods.  (See,  Cummings  v. 
Vorce,  ante,  p.  282.)  If  that  were  so,  the  tres- 
passer could  pass  a  good  title  to  a  third  person, 
and  the  owner  would  have  no  remedy  except 
against  the  original  wrong-doer.  There  can  be 
no  doubt  that  the  owner  may  follow  the  goods, 
and  if  the  last  taker  was  a  trespasser  upon  the 
first,  I  see  no  good  reason  why  he  should  not 
answer  in  trespass,  as  well  as  in  any  other  form 
of  action.  Having  got  the  goods  by  wrong,  he 
has  no  ground  for  complaint  if  he  is  treated  as 
a  trespasser  by  the  true  owner.  The  case  of 
Acker  v.  Campbell,  23  Wend.,  372,  stands  upon 
this  principle,  though  there  may  be  room  for 
question  about  the  application  which  was  there 
made  of  the  rule;  because  the  second  taker, 
against  whom  the  action  was  brought,  was  not 
a  trespasser  upon  the  first.  He  took  the  goods 
by  legal  process  against  the  original  wrong- 
doers. In  Gary  v.  *Hotailing,  and  Olm  [*35O 
sted  v.  Hotailing,  1  Hill,  311,  317,  the  actions 
were  brought  against  the  first  taker;  and  the 
cases  only  prove  that  a  delivery  of  the  goods, 
if  obtained  by  fraud,  will  not  prevent  the  own- 
er from  having  replevin  in  the  cepit  against  the 
wrong-doer. 

If  there  be  no  fault  on  the  part  of  the  second 
taker,  still  if  he  refuse  to  deliver  the  goods  to 
the  owner  on  demand  made,  trover  will  lie.  or 
replevin  in  the  detinet;  but  I  see  no  principle 
upon  which  he  can  be  treated  as  a  trespasser. 
It  may.  I  think,  be  taken  as  a  general  rule  that 
trespass  will  not  lie  against  one  who  came  to 
possession  of  the  goods  by  delivery,  and  with- 

613 


350 


SUPREME  COURT,  STATE  OF  NEW  YORK. 


1842 


out  any  fault  on  his  part,  although  it  may  turn 
out  that  the  person  who  made  the  delivery  had 
no  title  and  was  a  wrong-doer.  Marmatt  v. 
Davis,  1  Wend..  109;  JIM  v.  Mother,  19 
Wend.,  481:  Wilson  v.  Barker,  4  B.  &  Ad., 
614;  Vin.  Trespass,  M,  pi.  11, 12.  In  Bac.  Abr., 
Trespass,  E,  2,  citing  Bro.  Abr.  Trespass,  pi. 
48,  it  is  laid  down  that  if  the  goods  of  J.  8.  are 
illegally  taken  in  execution  by  the  sheriff,  and 
delivered  by  him  to  J.  N.,  trespass  will  not  lie 
against  the  latter,  because  he  obtained  the  pos- 
session of  the  goods  lawfully.  And  see  Van 
Brunt  v.  Schenck,  11  Johns.,  384,  per  Spen- 
cer, J. 

In  McCarty  v.  Victory,  12  Johns.,  348,  the 
defendant  removed  a  quantity  of  wood  which 
the  plaintiff  had  sold  and  delivered  to  one 
Fake,  and  although  Fake  obtained  the  delivery 
by  fraud,  it  was  held  that  trespass  would  not 
lie  against  the  defendant.  I  am  aware  that  this 
decision  was  questioned  by  Cowen,  J.,  in  Gary 
v.  Hotailing,  1  Hill,  813,  314;  and  if  the  case, 
as  he  assumes,  is  to  be  taken  as  deciding  that 
the  owner  could  not  maintain  trespass  against 
the  fraudulent  vendee,  then  I  agree  that  the 
decision  cannot  be  supported.  But  it  will  be 
observed  that  the  action  was  brought  against  a 
third  person,  who  had  probably  acted  under 
the  authority  of  the  vendee;  and  then  the  case 
comes  within  the  principle.that  one  who  with 
out  any  fault  on  his  part  receives  the  goods 
from  a  wrong  doer,  cannot  be  made  answer- 
able in  trespass.  As  against  him,  the  remedy 
351*]  *of  the  owner  is  an  action  of  trover; 
and  unless  he  has  sold  or  otherwise  converted 
the  goods,  that  action  will  not  lie  without  a 
demand.  Storm  v.  Livingston,  6  Johns.,  44. 
In  the  case  cited,  the  plaintiff's  goods  were 
wrongfully  taken  by  a  constable  on  an  execu- 
tion and  sold  to  the  defendant,  and  the  court 
said:  "The  defendant  came  lawfully  by  the 
horse,  by  the  purchase  at  the  constable's  sale;" 
and  there  having  been  no  sufficient  demand 
of  the  horse  before  suit  brought,  it  was  held 
that  trover  would  not  lie.  I  think  this  case 
stands  on  a  firm  foundation.  A  man  who  in- 
nocently purchases  property,  supposing  he 
should  acquire  a  good  title,  ought  not  to  be 
subjected  to  an  action  until  he  has  an  oppor- 
tunity to  restore  the  goods  to  the  true  owner. 

In  the  case  at  bar,  the  sheriff  took  the  prop- 
erty and  sold  it  to  Townsend.  As  Townsend 
was  the  plaintiff  in  the  execution,  he  was  prob- 
ably in  no  better  condition  than  the  sheriff,  and 
might  have  been  treated  as  a  trespasser.  But 
as  to  the  defendant,  if  he  innocently  purchased 
the  mare  from  Townsend,  or  from  unyone  else 
into  whose  hands  the  property  had  passed,  I 
think  there  is  no  principle  upon  which  he  can 
be  treated  as  a  trespasser.  The  plaintiff  must 
bring  trover,  or  replevin  in  the  detinet. 

But  although  the  defendant  said  he  had 
bought  the  mare,  he  gave  no  evidence  of  that 
fact,  nor  did  he  show  how  he  came  to  the  pos- 
session of  the  property.  He  may,  for  aught 
that  appears,  be  a  trespasser  on  a  trespasser.  I 
think  it  was  enough  for  the  plaintiff  to  show 
the  original  wrongful  taking.  That  threw  the 
burden  upon  the  defendant  of  showing  that  he 
came  to  the  possession  of  the  property  by  pur- 
chase or  bailment,  and  without  any  fault  on 
his  part.  On  this  ground  I  think  the  nonsuit 
was  improperly  ordered. 
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Cowen,  J.  This  is  an  action  of  replevin 
for  taking  and  detaining  the  plaintiff's  mare. 
To  sustain  the  action  in  that  form  *it  [*352 
was  necessary  for  the  plaintiff  to  show  that  the 
defendant  wrongfully  took  her  from  his  actual 
or  constructive  possession.  That  the  proof  was 
sufficient  to  establish  property  in  the  plaintiff 
is  not  denied.  To  make  out  the  alleged  taking, 
it  was  further  in  evidence  that,  under  a  fl. 
fa.  in  favor  of  one  Townsend  against  John 
Post,  the  mare  was  seized  by  a  deputy-sheriff 
and  sold  at  auction  to  Townsend,  who  took 
her  away;  and  she  was  afterwards  seen  in  the 
possession  of  the  defendant.  The  plaintiff  sent 
Post  as  her  agent  to  demand  the  mare  of  the  de- 
fendant, who  refused  to  give  her  up,  claiming 
to  have  purchased  her  honestly.  That  he  came 
to  the  possession  of  the  mare  by  purchase, 
however,  there  was  no  evidence  beyond  his 
own  allegation.  This  of  course  had  no  tend- 
ency nor  was  it  competent  evidence  to  show 
that  he  was  a  purchaser.  The  plaintiff  was 
nonsuited,  and  the  defendant's  counsel  thinks 
he  is  entitled  to  retain  the  nonsuit  on  the 
ground  that  no  such  wrongful  taking  was 
shown  as  amounted  to  a  trespass. 

There  was,  indeed,  no  direct  evidence  as  to 
the  manner  in  which  the  defendant  came  to  the 
possession;  but  I  am  of  opinion  that  proof  of 
the  plaintiff's  ownership,  that  the  deputy  took 
and  Townsend  purchased  illegally,  and  that 
the  defendant  was  afterwards  seen  in  posses- 
sion  was,  prima  facie,  sufficient  to  satisfy  the 
allegation  of  a  tortious  taking  on  his  part.  That 
the  property  is  missing  without  the  owner's 
consent  and  traced  to  the  hands  of  another 
soon  after,  is  often  received  as  sufficient  proof 
even  of  a  felonious  taking.  After  the  proof 
here  given,  it  lay  with  the  defendant  to  show, 
if  such  was  the  fact,  that  the  manner  in  which 
he  obtained  possession  afforded  ground  for 
turning  the  plaintiff  round  to  a  remedy  by 
trover  or  replevin  in  the  delinet.  A  demand 
had  been  duly  made;  and  the  objection  was 
technical. 

But  conceding  that  on  the  proof  we  must 
say  the  defendant  came  to  the  possession  of  the 
mare  by  a  delivery  from  Townsend,  and  even 
in  ignorance  that  the  plaintiff  claimed  proper- 
ty, I  am  by  no  means  prepared  to  admit  that 
the  law  would  not  hold  him  liable  as  a  tres- 
passer. That  he  would  not  be  chargenble  as 
*a  joint,  wrong-doer  with  Townsend,  I  [*353 
agree;  because  the  trespass  not  having  been 
committed  for  his  benefit,  he  could  not,  on  the 
mere  receiving,  be  considered  as  agreeing  to 
the  original  tort.  Wilson  v.  Barker,  4  B.  & 
Ad.,  614;  S.  0.,  1  Nev.  &  Mann.,  409;  Harper 
v.  Baker,  8  Monr.,  421,  S.  P.  Even  if  the  de- 
fendant had  been  a  purchaser  from  Townsend, 
as  he  asserted,  it  cannot,  I  think,  be  main- 
tained, at  least  not  without  showing  the  most 
perfect  good  faith,  that  he  should  have  been 
excused  from  liability  in  the  cepit.  As  a  gen- 
eral rule  most  certainly,  the  law  does  not  make 
the  defendant's  knowledge  or  notice  of  the 
plaintiff's  right  a  criterion  by  which  the  form 
of  a  mere  civil  remedy  is  to  be  regulated.  If 
a  man  take  the  property  of  another  without 
his  consent,  or  the  consent  of  his  bailee,  wher- 
ever it  may  be  found,  such  taking  is  a  trespass, 
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unless  the  property  have  been  lost.  If  the 
trespass  be  involuntary,  or  by  mistake,  that 
may  be  a  good  reason  for  allowing  a  tender  of 
amends;  but  the  act  is  none  the  less  a  trespass, 
if  it  occasion  an  immediate  injury.  The  in- 
tent is  immaterial.  1  Chit.  PL,  129,  130,  Am. 
ed.  of  1840. 

We  all  agree  that,  though  Townsend  pur- 
chased and  received  the  mare  from  the  sheriff, 
he  as  well  as  the  sheriff  was  a  trespasser;  and 
that  neither  the  seizure  nor  sale  worked  any 
change  in  the  plaintiff's  rights,  if  the  mare 
originally  belonged  to  her.  The  doctrine  laid 
down  in  some  of  the  ancient  books,  that  a  tor- 
tious  taking  from  the  owner  changes  his  prop 
erty,  has  long  since  been  exploded.  1  Chit. 
PI.,  123,  Am.  ed.  of  1840.  His  interest  then 
not  being  affected  in  the  least,  there  is  no  diffi- 
culty in  seeing  that  his  personal  right  is  clear. 
The  rule  laid  down  in  the  books  is  as  follows: 
"The  person  in  whom  the  general  property  in 
a  personal  chattel  is,  may  maintain  an  action 
of  trespass  for  the  taking  of  the  chattel  by  a 
stranger;  for  a  general  property  always  draws 
to  it  a  possession  in  law,  which  is,  in  the  case 
of  a  personal  chattel,  by  reason  of  the  transi- 
toriness  of  its  nature,  sufficient  to  found  this 
action  upon."  Bac.  Abr.  Tresp.,  C,  2.  The 
rule  seems  hardly  to  admit  of  an  exception.  In 
Lotan  v.  Cross,  2  Camp.,  465,  the  plaintiff 
354*]  *brought  trespass  for  an  injury  to  his 
horse  while  it  was  in  the  hands  of  his  friend 
(Brown)  upon  an  actual  bailment  and  delivery 
by  the  plaintiff  to  Brown.  Ld.  Ellenborough 
said:  "The  property  is  proved  to  be  in  the 
plaintiff,  and  prima  facie  the  thing  is  to  be 
considered  in  his  legal  possession,  whoever 
may  be  the  occupier.  Show  a  letting  for  a 
certain  time  in  Brown,  and  the  possession 
would  be  in  him."  He  held  that  the  action 
would  lie.  It  will  hardly  be  contended  that 
the  taking  of  a  man's  property  without  his  con- 
sent will  go  further  towards  devesting  the  legal 
possession  inherent  in  the  general  ownership, 
than  the  actual  delivery  of  possession.  So  far 
the  doctrine  is  too  well  established  to  require 
a  multiplication  of  authorities.  The  uniform- 
ity with  which  it  has  been  adhered  to  by  all 
courts  may  be  seen  in  1  Chit.  PL,  169,  Am. 
ed.,  1840,  where  most  of  the  cases  are  referred 
to. 

The  right  then  still  remaining  in  the  plaint- 
iff, had  the  defendant  taken  the  goods  either 
from  the  Sheriff  or  Townsend  without  their 
consent  respectively,  it  follows  that  he  would 
have  been  a  trespasser.  This  point  has  been 
so  recently  held  and,  indeed,  more  than  held 
by  this  court,  that  I  shall  do  little  more  than  to 
mention  the  case.  Acker  v.  Campbell,  23  Wend., 
372.  There  the  plaintiff  had  actually  delivered 
the  goods  to  one  Hooker,  who  obtained  them 
by  a  fraudulent  misrepresentation.  The  de- 
fendant as  sheriff  took  them  by  virtue  of  a  fi. 
Ja.  against  Hooker.  We  held  that  the  sheriff 
was  liable  as  a  trespasser.  The  action  was,  as 
here,  replevin  in  the  cepit.  The  Chief  Justice 
said  there  was  no  doubt  that  the  action  would 
have  been  appropriate  as  against  Hooker,  and 
the  sheriff  was  in  no  better  condition.  In 
short  we  held  that,  where  the  goods  of  A  are 
wrongfully  taken  by  B,  and  C  takes  them  from 
B,  the  first  taker,  trespass  lies  by  A  against  C. 
•On  this  there  is  no  disagreement  among  the 
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cases;  at  least  there  has  been  none  for  many 
years.  The  same  thing  was  held  so  long  ago 
as  Wilbraham  v.  Snow,  1  Sid.,  438;  see,  per 
Gould,  J.,  in  Wilkins'  case,  1  Leach,  522;  1 
Hill,  315,  cites  same  case. 

This  brings  us  to  the  question  whether,  sup- 
pose the  first  *wrongful  taker  to  have  [*355 
delivered  the  goods  to  the  defendant,  he  is  a 
trespasser.  That  he  could  not  be  charged  with 
theft  I  concede,  even  if  he  had  knowledge;  but 
this  turns  on  the  distinction  between  principal 
and  accessory.  Were  it  not  for  that,  I  am  not 
aware  of  any  principle  by  which  he  could,  the 
intent  being  felonious,  escape  the  imputation 
of  a  caption  and  asportation  from  the  owner. 
But  we  are  dealing  with  the  civil  remedy 
where  all  wrong-doers  are  principals.  How  is 
the  matter  in  trespass?  The  extreme  in  favor 
of  the  defendant  would  be  to  suppose  him  a 
bona  fide  purchaser;  and  the  question  even 
then  is  so  very  doubtful  that  Chitty,  who  is 
properly  considered  the  standard  guide  upon 
such  questions,  in  his  book  on  pleading  states 
the  result  of  the  authorities,  at  one  page,  as  in 
favor  of  the  defendant,  and  at  a  subsequent 
page  against  him.  1  Chit.  PL,  80;  Id.,  171, 
Am.  ed.  of  1840.  Of  page  80,  where  he  al- 
leges the  defendant's  exemption,  I  will  merely 
say  now,  that,  with  the  exception  of  Roll. 
Abr.,  the  books  which  he  cites  note  b  do  not 
touch  the  question;  and  those  which  he  cites 
at  page  171,  are  not  by  any  means  decisive 
against  the  exemption.  Vide,  n.  m  there.  And 
were  we  thrown  back  upon  the  modern  En- 
glish cases  and,  indeed,  the  modern  cases  ev- 
erywhere, taking,  as  we  must,  the  well  settled 
general  doctrine  that  intention  enters  not  at  all 
into  the  act  as  a  criterion  between  trespass  and 
trover,  and  resting  the  question  on  the  ele- 
ments which  are  positively  laid  down  by  the 
books  in  defining  a  trespass,  it  would,  indeed, 
be  impossible  to  escape  the  conclusion  that  any 
interference  with  a  man's  goods  in  the  posses- 
sion of  another,  with  or  without  that  other's 
consent,  amounts  to  a  trespass.  Property,  pos- 
session, and  non-consent  in  the  plaintiff,  and 
force  on  the  side  of  the  defendant,  all  conspire 
in  the  same  degree  as  in  those  cases  where 
trespass  is  held  to  lie  notwithstanding  the 
plainest  mistake  and  the  clearest  innocence  on 
the  side  of  the  defendant.  The  better  opinion 
seems  to  be,  that  any  one  who  originally  takes 
personal  property  wrongfully,  is  to  be  consid- 
ered a  direct  trespasser  against  the  owner;  and, 
indeed,  an  original  taker  from  him  at  each 
*minute  of  the  time  during  which  he  [*356 
keeps  possession.  Thus,  even  in  larceny,  pos- 
session of  goods  stolen  by  the  thief  is  a  larceny 
in  every  county  into  which  he  carries  them, 
"because,"  says  East,  "the  legal  possession 
still  remaining  in  the  true  owner,  every  mo- 
ment's continuance  of  the  trespass  and  felony 
amounts  to  a  new  caption  and  asportation."  2 
East.  P.  C.,  771.  I  know  the  trespass  cannot 
be  laid  with  a  continuando,  Gittam  v.  Clayton, 
3  Lev.,  93,  that  possession  may  not  be  consid- 
ered a  taking  to  prevent  the  Statute  of  Limita- 
tions from  running.  Wilchkin  v  Oahan,  1 
Irish,  T.  R.,  591,  596,  and  that  goods  carried 
into  a  local  jurisdiction,  will  not  be  considered 
as  taken  there,  for  the  purpose  of  giving  its 
court  cognizance  of  the  wrong;  Keightley  v. 
Nodes,  Sty.,  313;  but  for  the  purpose  of  most 
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Questions,  the  rule  is  the  same  as  in  larceny. 
See,  Gary  v.  Hotailing,  1  Hill.  814,  and  cases 
there  cited.  When  the  question  arises  as  be- 
tween the  general  owner  and  the  tortious  taker, 
it  is  not  for  the  latter  to  claim  any  advantage 
from  his  own  wrong.  As  between  the  latter 
and  third  persons,  the  taker  is  indeed  holden 
to  have  acquired  a  special  property,  so  that  he 
can  maintain  an  action  of  trespass,  or,  as  we 
hold,  even  trover,  for  the  taking;  and  if  the 
property  be  instrumental  in  trespassing,  the 
remedy  lies  against  him  and  not  against  the 
owner.  M'Manus  v.  Orickett,  1  East,  106, 107, 
and  books  there  cited.  But  when  the  latter 
sues,  not  even  the  continuance  of  his  posses- 
sion can  be  denied. 

A  word  more  as  to  the  bona  fides  of  the 
taker.  In  Colwitt  v.  Reeves,  2  Camp. ,  575,  the 
plaintiff  had  actually  mixed  a  parcel  of  his 
own  furniture  with  that  which  the  officer  had 
a  right  to  take,  so  that  the  latter  was  com- 
pletely deceived.  Ld.  Ellenborpugh  held,  that 
general  property  in  the  plaintiff  and  a  taking 
were  the  only  criteria  ;  and  therefore,  trespass 
lay.  In  Farrant  v.  Thompson,  2  Dowl.  &  R, 
1,  the  execution  debtor  had  taken  the  plaint- 
iff's machinery.  The  sheriff  seized  it  in  the 
hands  of  the  debtor  and  sold  it  to  the  defend- 
ant, a  bona  fide  purchaser.  Abbott,  Ch.  J., 
357*]  said  the  sheriff  being  a  wrong  doer  *in 
taking  the  property;  the  defendant  could  not, 
under  him,  acquire  any  title  to  it.  No  demand 
and  refusal  is  mentioned  in  the  report ;  and 
the  whole  court  appear  to  have  considered  the 
case  as  containing  all  the  ingredients  of  a  tres- 
pass, though  the  form  of  the  remedy  was  tro- 
ver. In  Uigginson  v.  York,  5  Mass.,  341,  P. 
had  cut  wood  on  the  plaintiff's  island  and  sold 
it  to  K.,  who  employed  the  defendant,  a  coast- 
er, to  take  and  transport  it  in  his  vessel.  The 
defendant  was  held  liable  for  the  value  of  the 
wood  in  trespass,  for  entering  on  the  island 
and  taking  it  away.  But  quotations  need  not 
be  multiplied.  Every  lawyer  knows  that  most 
cases  where  trespass  de  bonis  is  the  clear  and 
undisputed  remedy,  arise  from  mere  misappre- 
hension of  right.  Such  especially  is  that  class 
of  cases  in  which  goods  are  seized  on  the 
ground  that  the  debtor  has  sold  or  mortgaged 
them  to  defraud  his  creditors.  Such,  too.  are 
most  of  the  cases  where  one  man  enters  on 
the  land  of  another  under  a  claim  of  right.  It 
is  no  answer  that  he  purchased  and  took  pos- 
session under  a  third  person  who  had  been 
long  in  actual  possession  and  occupancy. 

I  will  not,  however,  deny  that  an  exception 
in  favor  of  the  taker,  where  he  is  a  bona  fide 
purchaser  from  the  wrong-doer,  has  found  its 
way  into  the  books;  nor  that  however  discord- 
ant it  be  with  established  principles,  it  may,  at 
least  in  this  State,  have  become  too  inveterate 
to  be  displaced.  I  concede,  moreover,  that 
this  exception  derives  great  countenance,  if 
not  from  any  English  adjudication,  at  least 
from  an  ancient  and  imposing  dictum  of  the 
English  C.  P.,  which  has  stood  approved  by 
one  of  the  greatest  of  English  judges,  and 
come  down  to  us  in  his  book,  not  crossed,  to 
use  the  words  of  the  preface,  by  any  resolution 
of  later  times(  see,  Pref.  to  Roll.  Abr.,  last 
p.,  1st  ed.,  1668),  so  far  as  I  have  been 
able  to  discover.  It  was  recognized  for  the 
first  time.  I  think,  in  37  Eliz.,  and  is  thus 
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stated  by  Rollein  his  abridgment,  Trespass  y, 
pi.  18,  19,  Vol.  II.,  p.  656,  under  the  head  of 
Trespass  and  not  Case  :  "  If  the  sheriff,  upon 
a  writ  of  extent,  take  a  furnace  fixed  to  the 
land  and  sell  it  to  J.  8.,  and  he  take  it,  no  ac- 
tion *of  trespass  lies  against  J.  8.,  V*35H 
though  it  be  admitted  that  the  sheriff  could 
not  lawfully  sell  that  which  was  fixed  to  the 
land;  for  J.  8.  comes  to  it  without  any  tort 
done  bv  himself.  Hill,  87  Eliz.,  Day  v.  Aus- 
tin and  Bubich."  Again;  "  If  a  stranger  take 
my  horse,  and  other  goods  and  sell  it  to  J.  8., 
and  J.  S.,  take  it  accordingly,  no  action  of 
trespass  lies  against  him.  In  the  same  case  of 
Day,  per  curiam."  The  case  is  reported  in  Cro. 
Eliz.,  374,  where  counsel  stated  the  point 
thus:  "  Trespass  lies  not  against  the  defend- 
ant, because  he  hath  it  by  the  delivery  of 
another,  and  not  by  his  own  taking."  The 
book  says  this  was  not  much  insisted  upon, 
because  the  defendant  was  present  and  took  it, 
and  so  he  was  an  immediate  trespasser.  In 
Owen,  70,  where  the  same  case  is  reported,  the 
book  says,  that  by  the  court  it  was  held  a 
good  discharge;  "for  if  a  stranger  take  my 
horse  and  sell  him,  trespass  will  not  lie  against 
the  vendee,  but  a  detinue.  But  if  one  sell  my 
horse  and  a  stranger  take  him,  he  is  a  tres- 
passer." In  Bac.  Abr.  Trespass,  E,  it  is  said: 
"If  the  sheriff  deliver  goods,  illegally  taken, 
to  J.  N.,  who  takes  them,  J.  N.  is  not  a  tres- 
passer "—citing  Bro.  Trespass,  pi.  48.  Brooke 
certainly  does  not  lay  down  the  doctrine  in  so- 
many  words,  as  having  been  even  declared  by 
any  judge,  much  less  adjudicated.  He  cites- 
44  E.,  20,  which  seems  to  decide  no  more  than 
that,  the  defendant  in  replevin  cannot  main- 
tain trespass  against  the  plaintiff  for  receiving 
the  defendant's  goods  from  the  sheriff  under 
a  writ  or  plaint  in  replevin.  No  more  is  made 
of  the  case  by  Rolle  or  Comyn.  Roll.  Abr. 
Tresp.  Y,  pi.  5;  Com.  Dig.  Tresp.,  D.  The  al- 
lusion by  Finchden,  mentioned  in  the  Year 
Book  and  Brooke,  to  the  sheriff  taking  and 
delivering  goods  in  execution,  probablv  means- 
the  goods  of  the  rTarty  against  whom  damages 
were  recovered;  for  if  the  party  recovering  re- 
ceive the  goods  of  a  third  person  from  the 
sheriff,  though  under  &fi.  fa.,  it  was  never 
doubted  that  both  plaintiff  and  sheriff  would- 
be  trespassers. 

The  proposition  as  repeated  in  Comyn's  Di- 
gest has  taken  its  place  among  the  dicta  of  this- 
court.  It  was  cited  and  approved  *by  [*35$> 
Mr.  J.  Spencer  in  Van  Brunt  v.  Schenck,  11 
Johns..  877.  A  subsidiary  quotation  from  20- 
Vin..  462,  by  the  same  learned  judge,  is  a  re- 
petition of  various  passages  from  Brooke,  im- 
porting that  a  wrongful  taker  gains  a  proper- 
ty by  the  tort;  which  is  not  law.  1  Chit.  PI., 
128,  Am.  ed.  of  1840.  But  the  proposition  to- 
to  the  extent  laid  down  in  Rolle  and  Comyn, 
was  in  effect  adjudged  to  be  sound  in  Storm  v. 
Livingston,  6  Johns.,  44.  A  constable  tortious- 
ly  took  the  plaintiff's  horse  and  sold  it  at  auc- 
tion to  the  defendant;  and  this  court  held  that 
trover  would  not  lie  till  demand  and  refusal, 
because  the  defendant  came  lawfully  by  the 
horse.  The  decision  necessarily  involved  a  de- 
nial that  trespass  would  lie;  for  a  taking  which- 
warrants  an  action  of  trespass  is.  per  se,  n  con- 
version. Bull.  N.  P.,  44,  ed.  of  1788;  Bruen 
v.  Roe,  1  Sid.,  264. 
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The  result,  is,  that  no  English  adjudication 
creates  an  exception  in  favor  of  one  who  pur- 
chases from  the  tortious  taker  of  another's 
property.  But  in  Day  v.  Austin,  we  have  the 
well  attested  opinion  of  the  C.  P.  (for  Owen, 
the  reporter,  was  one  of  the  judges),  that  in 
such  case  detinue  alone  would  lie  against  the 
purchaser;  at  any  rate,  that  trespass  would  not; 
and  the  point  has  been  expressly  adjudged  by 
this  court.  I  think  the  protection  must  be  un- 
derstood as  settled  at  least  in  favor  of  a  pur- 
chaser for  valuable  consideration,  especially  if 
he  take  bonafide  ;  whether  the  original  taking 
were  by  color  of  process  or  not.  For  if  a  sher- 
iff take  goods  wrongfully  under  pretense  of  an 
execution,  he  is  none  the  less  a  naked  trespass- 
er than  if  he  were  without  process.  His  act 
does  not  even  bring  the  goods  into  the  custody 
of  the  law  so  that  they  cannot  be  distrained. 
Sherry  v.  Schuyler,  2  Hill,  204.  Mr.  Dane  lim- 
its his  statement  of  the  exception  to  a  purchas- 
er bonafide  from  the  first  taker.  5  Dane,  Abr., 
p.  582,  sec.  17.  Nor  is  there  anything  in  the 
books  expressly  requiring  it  to  be  carried 
farther.  In  Spotts  v.  Lange,  1  La.,  182,  187,  the 
exception  seems  to  have  been  recognized  to 
that  extent. 

Under  such  a  restriction,  I  am  aware  of  no 
36O*]  serious  inconvenience  *which  will 
arise  from  sustaining  Storm  v.  Livingston.  It 
does  not  deny  a  right  of  action;  but  merely 
changes  the  form,  and  requires  the  owner  to 
make  a  demand  before  he  sues.  The  whole  is 
little  more  than  matter  of  practice,  like  requir- 
ing notice  to  quit  in  ejectment.  But  I  appre- 
hend the  inconvenience  must  be  very  great,  if 
we  extend  the  exception  to  every  one  who  can 
plausibly  show  that  he  took  under  a  misap- 
prension,  or  even  under  circumstances  which 
must  have  misled  him.  There  is  no  privity 
between  him  and  the  original  owner;  and  if  he 
happen  to  find  in  whose  possession  his  prop- 
erty lies,  a  demand  will  many  times  serve  but 
to  raise  an  alarm,  and  perhaps  hurry  both  the 
wrong  doer  and  property  beyond  the  plaintiff's 
reach.  An  issue  upon  good  faith  will,  at  best, 
be  in  some  degree  inconvenient.  It  is  but  an- 
other name  for  an  issue  on  intention,  which 
should,  as  far  as  possible,  be  confined  to  pros- 
ecutions for  larceny  or  other  criminal  acts.  A 
recovery  in  trespass,  or  replevin  in  the  ceptt,  is 
no  more  serious  in  its  consequences  than  a  re- 
covery in  the  milder  form  of  trover,  or  replev- 
in in  the  detinel,  unless  the  case  call  for  an 
award  of  exemplary  damages. 

In  the  case  at  bar,  I  am  for  granting  a  new 
trial,  with  instructions  that  if  it  shall  appear 
the  defendant  took  of  Townsend  as  a  bonafide 
purchaser  for  valuable  consideration,  the  ver- 
dict should  be  for  the  defendant. 

New  trial  granted. 

Replevin— Trespass— When  will  lie— Election  be- 
tween. Distinguished— 12  Barb.,  349. 

Cited  in— 4  Hill,  27T ;  3  N.  Y.,  507,  509 ;  6  Hun,  336: 
2  Barb.,  176;  8  Barb.,  215;  16  Barb.,  314:  27  How. 
Pr.,  421;  4  Abb.  Pr.,  52;  76  111.,  482:  22  Kan.,  404. 

Bona  fide  purchaser— Trespass  will  not  lie  against— 
Demand  of,  before  bringing  trover.  Departed  from 
-55  Cal.,  58. 

Explained— 18  Hun,  457 ;  36  Super.,  93,  94. 

Cited  in— 6  Hill,  614:  57  N.  Y.,  31:  4  Lans.,  268;  2 
Barb.,  638 ;  8  Barb.,  335;  26  Barb.,  169,  171 :  32  Barb., 
181;  40  Barb..  405;  13  How.  Pr.,  220:  27  How.  Pr., 
421 ;  46  How.  Pr.,  422 ;  3  Abb.  Pr.,  384 ;  35  Super.,  558; 
41  Super.,  79;  8  W.  Dig.,  533;  10  Bk.  Reg.,  466;  10 
Mich.,  369 ;  12  Am.  Rep.,  183,  185 ;  51  N.  H.,  579. 
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Will — Power  Coupled  with  an  Interest  as  to  One 
Estate  and  a  Naked  Power  as  to  Another,  May 
Be  Vested  in  the  Same  Person,  in  the  Same 
Land,  by  a  Single  Instrument — Execution  of 
Power  to  Sell  and  Convey  Lands  and  Invest 
Proceeds — In  General,  Donee  Cannot  Mort- 
gage. 

A  man  may,  by  a  single  instrument,  be  invested 
with  a  power  coupled  with  an  interest  as  to  one  es- 
tate, and  a  naked  power  as  to  another  estate,  in  the 
same  land.  Per  Cowen,  J. 

E.  devised  certain  land  to  his  widow  durante  vid- 
uitate,  for  the  support  of  herself,  three  daughters- 
and  one  P.,  and  in  case  of  the  death  of  the  widow  or 
her  remarriage,  to  P.,  during  his  life,  for  the  sup- 
port of  himself  and  the  daughters,  with  remainder 
to  the  daughters  in  fee.  The  devise  also  gave  to  the 
widow  while  she  remained  single,  and  to  P.,  after 
her  death  or  remarriage,  full  power  and  authority 
to  sell  and  convey  all  or  any  part  of  the  estate,  pro- 
vided A.  .B.  should  consent  in  writing  :  the  moneys 
arising  from  such  sales  to  be  invested  and  secured 
for  the  purposes  of  the  will  as  A.  B.  should  direct. 
The  widow  mortgaged  the  land  in  fee  to  raise  money 
for  the  support  of  the  persons  named  in  the  will ; 
after  which  an  equity  foreclosure  and  sale  took 
place  under  the  mortgage.  She,  however,  being 
dead  at  the  time  of  the  sale,  P.,  with  a  view  of  con- 
firming the  title  of  the  purchaser,  executed  to  him  a 
deed  in  fee,  reciting  the  foreclosure,  etc.,  and  ex- 
pressing a  pecuniary  consideration  of  $1.  Both  the 
mortgage  and  the  deed  of  P.  were  professedly  given 
under  the  power  conferred  by  the  will,  and  con- 
tained the  written  consent  of  A.  B.  Held,  that  n» 
title  was  acquired  in  virtue  of  these  acts  and  pro- 
ceedings, as  against  the  devisees  in  remainder ;  but 
that,  in  respect  to  them,  the  whole  was  a  nullity. 

The  authority  to  sell  given  by  the  will  was  a  mere- 
naked  power  so  far  as  it  related  to  the  estate  of  the 
devisees  in  remainder ;  though  as  to  the  particular 
estates  it  was  a  power  coupled  with  an  interest.  Per 
Cowen,  J. 

The  case  of  Osgood  v.  Franklin,  2  Johns.,  Ch.,  20, 
14  Johns.,  527,  S.  C.  on  appeal,  commented  on. 

A  power  to  sell  and  convey  lands  and  invest  the 
proceeds,  requires  of  the  donee  that  he  shall  sell  for 
cash  or  something  equivalent  which  can  be  invested. 

In  general,  under  a  power,  in  terms,  to  sell,  etc.,, 
the  donee  has  no  authority  to  mortgage ;  and  if  he 
do  so,  the  mortgage  will  be  utterly  void. 

The  qualifications  of  this  rule  stated  and  con_sid- 
ered;  and  various  cases  relating  to  the  subject  cited 
and  reviewed. 

Semble,  that  under  a  power  to  sell  lands,  the  donee 
may  sell  different  parcels  at  different  times. 

Citations— 1  Hill,  111;  1  Chance,  Pow.,  52,  53.  Lond. 
ed.,  1831;  2  Burr.,  1027,1136:  2  Johns.  Ch.,  20;  14 
Johns.,  554,  555  ;  2  Wend.,  34,  492 ;  12  Wend.,  663,  664 ; 
1  Sug.  Pow.,  357, 478, 538,  6th  Lond.  ed.;  1  Pow.  MorU 
61,  Rand's  ed.  and  n.  1 ;  3  Id.,  1033,  n.  a;  2  Chance, 
Pow.,  388-390,  Lond.  ed.,  1831 ;  3  P.  Wms.,  9;  2  Ves.  & 
B.,  65 ;  1  Eng.'Jur.,  198,  Am.  ed.,  1840;  Co.  Litt.,  113  a,- 
1  Co.,  173. 

ERROR  to  the  Superior  Court  of  the  City  of 
N.  Y.  Benjamin  Waldron  and  Sally  Ann 
his  wife,  brought  ejectment  in  the  court  be- 
low against  Bloomer,  for  a  lot  of  ground  situ- 
ate in  Gold  St.,  in  the  City  of  N.  Y.,  of  which 
the  latter  was  in  possession,  claiming  title.  On 
the  trial,  the  case  was  *this  :  Medcef  [*362 
Eden,  the  younger,  died  seised  of  the  premises 
in  question  in  1819,  leaving  a  will  dated  in 
July  of  that  year,  by  which  he  devised  his 


NOTE. — Execution  of  powers.  See  Williams  v. 
Woodard.  2  Wend.,  487,  note. 

Generally  a  power  to  sell  does  not  include  a  power 
to  mortgage.  Coutant  v.  Servoss,  3  Barb..  128 :  Cum- 
ming  v.  Williamson.  1  Sandf .  Ch.,  17 :  Albany  Fire 
Ins.  Co.  v.  Bay.  4  N.  Y.,  9 :  Hubbard  v.  Elmer,  7 
Wend.,  446 ;  2  Washb.  Real  Prop..  655. 

Power  coupled  with  an  interest.  In  ^connection 
with  the  above  case  of  Bloomer  v.  Waldron,  see 
Mosby  v.  Mosby,  9  Gratt.,  584 ;  Gray  v.  Lynch,  8  Gill, 
403;  2  Washb.  Real  Prop,,  651 
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whole  real  estate  to  his  wife,  Rachael  Eden, 
for  life,  or  durante  viduitate,  for  the  mainte 
nance  and  support  of  herself,  her  daughters, 
Sally  Ann,  one  of  the  plaintiffs,  Elizabeth  and 
Rebecca,  and  also  of  John  Pelletreau,  whom 
he  thereby  requested  to  reside  with  and  assist 
his  wife  and  her  said  daughters.  In  case  of 
his  wife's  remarriage  or  death,  he  devised  the 
said  estate  to  Pelletreau  during  his  natural  life, 
for  the  support  of  himself  and  the  three  daugh- 
ters ;  and  after  the  death  or  remarriage  of  his 
wife,  and  the  death  of  Pelletreau.  to  the  said 
three  daughters  in  fee,  subject  to  forfeiture  if 
they  should  respectively  marry  without  the 
consent  of  Aaron  Burr.  The  concluding  clause 
of  the  will  was  in  these  words:  "I  give  to  my 
wife  so  long  as  she  shall  remain  single,  and  to 
the  said  John  Pelletreau  after  her  death  or 
marriage,  full  power  and  authority  to  sell  and 
convey  all  or  any  part  of  my  real  estate,  pro- 
vided the  said  Aaron  Burr  shall  in  writing, 
etc.,  approve  and  consent  to  such  sale,  etc. 
The  moneys  from  all  such  sales  to  be  vested 
and  secured  in  such  manner  as  the  said  Aaron 
Burr  shall  direct,  for  the  purposes  of  this  my 
will.  In  case  of  any  difference  between  my 
wife  and  her  children  and  the  said  John  Pelle- 
treau. or  between  any  of  them,  respecting  the 
division  of  the  income  or  proceeds  of  my  es- 
tate, the  same  shall  be  referred  to  the  judg- 
ment of  the  said  Aaron  Burr,  who  shall  finally 
decide  the  same."  Elizabeth  died  in  1832,  with- 
out issue  ;  and  in  1834,  Rebecca's  interest  was 
conveyed  to  Waldron,  one  of  the  plaintiffs  and 
the  husband  of  Sally  Ann.  Rachael  Eden,  the 
widow,  died  in  September,  1830,  and  John  Pel- 
letreau in  December,  1833.  March  18,  1829, 
Rachael  Eden  executed  a  mortgage  in  fee  to 
Henry  Remsen,  with  the  consent  of  Aaron 
Burr,  to  secure  the  payment  of  $1,000,  with 
interest,  etc.  This  mortgage  was  foreclosed  by 
a  decree  in  chancery  under  which  the  premises 
•in  question  were  bid  off  by  and  conveyed  to 
Jesse  West,  who  afterwards  sold  to  thedefend- 
363*]  ant  below.  The  widow  being  *dead  at 
the  time  of  the  master's  sale  under  the  decree, 
and  the  title  under  the  mortgage  foreclosure 
being  distrusted,  Pelletreau  executed  a  convey- 
ance in  fee  to  West,  reciting  the  foreclosure 
and  sale,  and  expressing  a  pecuniary  consider- 
ation of  $1 ;  which  conveyance  professed  to  be 
executed  by  him  under  and  in  pursuance  of 
the  power  contained  in  the  said  will,  and  also 
had  the  consent  of  Aaron  Burr  in  the  form  pre- 
scribed by  the  will.  The  foreclosure  was  by 
an  amicable  suit,  and  appeared  to  have  been 
effected  by  consent  of  all  parties.  The  prem- 
ises were  sold  for  $3,750;  and  the  surplus  after 
satisfying  the  mortgage  debt,  $1,546.82,  was, 
by  order  of  court,  paid  to  Pelletreau. 

The  defendant's  counsel  offered  to  prove 
that  the  mortgage  money  was  borrowed  by 
Mrs.  Eden,  with  the  consent  of  Aaron  Burr, 
for  the  maintenance  and  support  of  herself, 
her  three  daughters  and .  Pelletreau  ;  that  the 
surplus  proceeds  of  the  foreclosure  sale  were 
vested  and  secured  as  Aaron  Burr  directed, 
for  the  purposes  of  the  will:  also  that  the  prem- 
ises were  sold  for  their  full  value  at  the  time 
of  the  sale  and  the  deed  from  Pelletreau.  The 
plaintiff's  counsel  objected  to  the  evidence 
offered,  and  the  court  below  sustained  the  ob- 
jection, whereupon  the  defendant's  counsel  ex- 
618 


cepted.  The  court  charged  that  the  mortgage 
executed  by  Mrs.  Eden  was  not  valid  under 
the  will  ;  and  that  Pelletreau's  deed  did  not 
confirm  the  title.  Exception.  The  jury  ren- 
dered a  verdict  in  favor  of  the  plaintiffs  below, 
and,  after  judgment,  the  defendant  sued  out  a 
writ  of  error. 

Me*sr».  J.  W.  Gerard  and  B.  F.  Butler, 
for  plaintiff  in  error. 

Mr.  A.  L.  Jordan,  for  defendants  in  error. 

By  the  Court,  Co  wen.  J.  The  testator,  so 
far  as  a  direct  disposition  of  his  land  was  made 
by  the  will,  devised  particular  estates  to  bis 
wife  and  Pelletreau  successively,  for  their  sup- 
port and  maintenance,  and  the  support  and 
maintenance  of  his  wife's  three  daughters;  re- 
mainder to  the  three  daughters  in  *fee.  [*3O4 
Then  follows  a  power,  first,  to  his  wife,  and 
afterwards  to  Pelletreau,  to  sell  the  land,  and 
invest  the  moneys  arising  from  the  sale  in  such 
manner  as  Aaron  Burr  should  direct,  for  the 
purposes  of  the  will.  These  purposes  had  been 
already  declared.  The  particular  estates  only 
were  for  the  common  support  and  maintenance 
of  all  the  devisees,  and  in  these  alone  the  in- 
terest of  the  devisees  was  common  to  the  ex- 
tent of  their  maintenance  and  support.  The 
remainder  vested  as  a  distinct  estate  in  the 
daughters ;  an  estate  in  which  neither  Mrs.  Eden 
nor  Pelletreau  had  any  interest  whatever.  As 
to  the  land,  that  interest  was  clearly  defined. 
The  conversion  of  the  land  into  money  by  a 
sale  under  the  power,  could  of  itself  do  no 
more  than  to  raise  corresponding  interests  in 
the  proceeds.  It  would  be  the  simple  substi- 
tution of  money  for  land,  the  interest  of  the 
devisees  then  being  the  same  in  the  money  as 
it  was  before  in  the  land:  that  is  to  say,  an  in- 
terest in  the  income  for  maintenance,  remain- 
der absolutely  to  the  daughters.  To  render  this 
more  clear,  the  will  provided  that  the  moneys 
should  be  vested  and  secured  under  the  direc- 
tion of  Aaron  Burr,  who  was  made  sole  arbi- 
trator of  disputes  concerning  the  division  of 
the  income  and  proceeds.  No  sale  being  made, 
or  if  made,  he  not  being  called  on  to  perform 
that  office,  the  interests"would  be  left,  in  the 
one  case,  to  the  operation  of  the  direct  devises, 
and  in  the  other,  to  their  operation  indirectly 
on  the  proceeds.  In  either  view,  so  far  as  the 
remainder  is  concerned,  Mrs.  Eden  and  Pelle- 
treau having  no  interest  whatever,  the  author- 
ity which  they  took  under  the  will  comes  with- 
in the  class  of  naked  powers.  In  regard  to 
their  life  estates,  it  was  a  power  coupled  with 
an  interest,  the  right  of  support  declared  by 
the  will.  Beyond  that,  it  was  a  mere  power  to 
sell  the  interest  of  others;  and  the  particular 
estates  having  ceased,  we  accordingly  treated 
the  power  in  question  as  a  naked  one,  in  Wal- 
dron v.  McComb,  1  Hill,  111.  A  devise  that  ex- 
ecutors or  others  may  sell  is  always  a  naked 
power.  1  Chance,  Powers,  52,  53,  Lond.  ed., 
1831.  There  is  no  difficulty  in  seeing  that  a 
man  may  have  a  power  coupled  with  an  inter- 
est as  to  one  estate, *and  a  naked  power  [*3O5 
as  to  another  estate  in  the  same  land.  For  in- 
stance, the  same  instrument  may  give  him  a 
power  to  sell  a  term  for  years,  and  take  the 
purchase  money  for  his  own  use,  with  power 
to  sell  the  reversion  for  the  benefit  of  another. 
The  latter  would  be  none  the  less  a  naked  pow- 
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er,  because  the  former  vested  a  title  in  the 
donee.  Legally  speaking,  the  subject  of  the 
two  powers  is  as  distinct  as  if  they  had  related 
to  different  tracts  of  land,  the  one  leasehold 
and  the  other  freehold,  like  the  will  in  Lan- 
caster v.  Thornton,  2  Burr.,  1027.  I  am  unable 
to  see,  notwithstanding  some  of  the  arguments 
of  learned  judges  in  Osgood  v  Franklin,  2 
Johns.  Ch:,  20;  8.  C.  on  appeal,  14  Johns.,  554, 
555,  how  the  circumstance  of  an  attorney  with 
power  to  sell  having  at  the  same  time  a  partial 
interest  in  the  subject,  can  enlarge  or  in  any 
way  change  the  nature  of  his  authority  over 
the  interest  of  his  principal — the  residue  upon 
which  the  power  is  intended  to  operate.  In  re- 
spect to  the  first,  his  deed  inures  as  a  sale  of 
his  own  property;  in  respect  to  the  latter,  it  is 
a  sale  by  him  as  the  attorney  of  another.  Thus, 
a  deed  in  fee  from  Mrs.  Eden  and  Pelletreau, 
would  carry  their  life  estates;  but  on  any  in- 
terest beyond  that,  their  deed  could  stand  on 
their  power  of  sale  only,  independent  of  their 
life  estates.  The  latter  are  gone  by  the  death 
•of  both,  and  purchasers  from  them  must  look 
to  the  power  alone.  There  was  nothing  in  the 
purposes  of  the  will,  as  connected  with  a  sale, 
which  required  anything  b'eyond  a  mere  power 
to  effectuate.  The  case  is  not  therefore  within 
the  principle  which,  from  a  necessity  of  car- 
rying out  consequences,  will  sometimes  imply 
a  trust  or  an  interest  in  the  donee  of  the  power 
proportioned  to  those  consequences.  Vide,  per 
Wai  worth,  Ch.,  in  Schauber  v.  Jackson,  2 
Wend.,  84;  Bradstreet  v.  Clarke,  12  Id.,  663, 
664.  Both  sale  and  investment,  for  the  pur- 
poses of  the  will,  could  as  well  be  effected  un- 
der a  naked  power,  as  under  the  most  liberal 
trust.  Hence  it  becomes  unnecessary  to  inquire 
whether  Mrs.  Eden  or  Pelletreau  might  not 
lawfully  have  converted  the  value  of  their  en- 
tire life  estates  to  the  support  of  the  devisees, 
366*]  themselves  inclusive.  Perhaps  *they 
might;  but  it  seems  to  me  a  great  and  violent 
misconstruction  to  say  that  the  testator  intend- 
ed the  same  thing  of  the  remainder  in  fee.  He 
may,  indeed,  have  left  an  opening  to  such 
a  consequence.  Had  the  whole  been  sold  un- 
der the  power  to  bonafide  purchasers,  and  the 
avails  squandered,  the  devisees  of  the  remain- 
der would  have  been  without  remedy  against 
th3  purchasers;  but  this  would  have  been  the 
•effect  of  mistaken  confidence,  of  maladminis- 
tration or  fraud — a  violation,  not  a  fulfillment 
•of  the  power.  To  regard  the  possibility  that 
an  attorney  may  wrongfully  convert  the  pro- 
ceeds of  a  sale  to  his  own  use  and  put  his  prin- 
cipal to  a  remedy  against  himself  only;  as  con- 
ferring a  legal  interest,  would  be  to  erase  the 
«lass  of  naked  powers  from  the  law.  For  the 
purposes  of  the  present  question,  therefore,  a 
question  upon  the  sale  of  the  remainder,  I  think 
we  should  be  obliged  to  regard  the  power  in 
the  will  of  Eden  as  belonging  to  the  class  of 
naked  powers,  and  hold  the  purchasers  re- 
sponsible for  excess  in  its  execution,  to  the  full 
amount  of  strictness  which  the  law  imposes 
upon  a  purchaser  under  such  a  power,  were 
this  strictness  necessary  in  order  to  test  the 
title  that  was  acquired  under  the  master's  sale. 
But  it  was  agreed  at  the  bar  that,  for  the 
purpose  of  deciding  whether  the  will  of  Eden 
•conferred  a  power  to  mortgage,  or  a  power  to 
dispose  of  the  whole  estate  by  the  joint  effect 
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of  a  mortgage  from  Mrs.  Eden,  a  foreclosure 
and  sale  with  confirmation  by  Pelletreau,  it  is 
of  little  consequence  whether  the  power  be 
considered  as  naked,  or  coupled  with  an  inter- 
est or  trust.  In  either  view,  the  question  comes 
down  to  the  intent  of  the  testator  as  indicated 
by  his  language,  and  his  object  in  creating  the 
power. 

Let  us  then  first  consider  the  language  of  the 
power, which  is  simply  to  sell  and  convey.  It 
was  admitted  at  the  bar,  that  these  words  do 
not  in  themselves,  as  a  general  rule,  confer  the 
power  to  mortgage.  That  they  do  not,  is  ad- 
mitted in  books  of  the  highest  authority,  1 
Sugd.Powers,538,6thLond.  ed.,  1  Pow.  Mort., 
61,  Rand's  ed.  and  n.  1;  3  Id.,  1033,  n.  a,  and 
*insisted  on  at  large  by  others ;  2  [*367 
Chance,  Pow.,  388,  Lond.  ed.  of  1831;  though 
the  contrary  has  sometimes  been  asserted  with- 
out sufficient  qualification.  1st  Am.  from  3d 
Lond.  ed.  of  Sugd.  Powers,  p.  478 ;  Savage, 
Ch.  J.,  in  Williams  v.  Woodard,  2  Wend.,  492  ; 
Ld.Macclesfield, C., in  Mills  v.Banks,3  P.Wms., 
9.  A  man  leaves  with  his  neighbor  a  power  of 
attorney  to  sell  and  convey  his  farm ;  who 
would  ever  suppose,  had  it  not  been  for  some 
random  expressions  in  the  books,  that  the  at- 
torney could  give  a  mortgage,  which,  with  us 
especially,  is  but  a  pledge  to  secure  money 
loaned?  A  man  tells  another  to  sell  his  horse; 
who  would  say  that  he  could  pledge  the  horse 
for  any  sum  he  might  borrow  ?  Such  a  con- 
struction would  be  absurd  ;  and  the  most  we 
can  say  is,  that  when  the  power  is  to  sell,  and 
something  is  added  over  and  above,  showing 
that  the  power  of  sale  is  not  to  be  taken  in  its 
primary  sense, but  means  a  power  to  mortgage, 
there  the  donee  may  act  accordingly.  The 
principal  may  always  make  his  own  vocabu- 
lary. He  may  say,  I  authorize  a  sale,  by  which 
word  I  intend  a  mortgage.  A  power  to  sell 
and  raise  a  sum  of  money  has  been  said  to 
evince  that  intent.  This,  however,  is  put  by 
Sugden  with  a  serrible,  and  rests  entirely  on  the 
dictum  of  Ld.  Macclesfield  in  Mills  v.  Banks. 
All  the  books  are  traceable  to  that;  and  no  oth- 
er authority  was  mentioned  at  the  bar.  Yet  in 
the  very  same  opinion  he  says:  "  I  cannot  but 
think  it  to  have  been  a  due  and  just  resolution 
in  the  case  of  Butler  v.Dunscomb, that  all  trusts 
of  terms  directing  the  methods  of  raising  mon- 
ey, imply  a  negative,  viz.:  that  the  money 
should  be  raised  by  the  methods  prescribed, 
and  not  otherwise."  Mr.  Chance  insists  that 
the  case  of  Mitts  v.  Banks  is  misunderstood, 
when  cited  to  show  that  a  power  of  sale,  even 
to  raise  a  specific  sum  of  money,  will  author- 
ize a  mortgage.  2  Chance,  Pow.,  388,  Lond. 
ed.  1831.  When  a  man  directs  a  sale  of  his 
land,  whether  his  object  be  to  raise  money  or  not, 
he  means  to  put  it  in  market  for  what  it  will 
fetch  at  the  time,  and  avoid  the  fluctuation  of 
prices.  An  absolute  title  and  delivery  of  pos- 
session will  fetch  more  than  a  mere  pledge;  at 
*any  rate,  there  is  a  substantial  differ-  [*368 
ence  between  raising  money  by  mortgage  and 
sale  ;  and  it  is  enough  to  say  that  a  power  to 
raise  it  by  one  of  these  methods  puts  a  negative 
on  the  other.  I  know  the  natural  and  obvious 
meaning  of  words  has  sometimes  been  depart- 
ed from  in  chancery  to  such  a  degree,  that  a 
plain  man  might  find  himself  singularly  en- 
trapped in  giving  his  neighbor  a  power.  An 
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authority  to  raise  money  out  of  issues  and 
profits,  for  instance,  has  on  several  occasions 
been  construed  to  mean  an  authority  to  sell  or 
mortgage,  as  may  be  seen  in  Allan  v.  Back- 
house, 2  Ves.  &  B.,  65,  and  the  cases  there 
cited.  It  was  admitted  that  the  natural  mean 
ing  of  the  words  "issues  and  profits,"  was  "an- 
nual rents  and  profits  ;  "  and  the  only  excuse 
given  by  the  Vice-ChanceUor  (Sir  T.  Plumer), 
even  in  that  extraordinary  case,  was,  that  his 
predecessors  had,  in  similar  cases,  done  the 
same  thing.  He  seems  to  admit,  that  had  the 
case  been  new,  he  should  have  doubted  of  the 
interpretation;  but  adds:  "It  is  now  too  late  to 
speculate.  This  court  having  by  a  technical, 
artificial,  but  liberal  construction,  in  a  series 
of  authorities,  admitting  it  not  to  be  the  nat- 
ural meaning,  extended  those  words, when  ap» 
plied  to  the  object  of  raising  a  gross  sum  at  a 
fixed  time,  when  it  must  be  raised  and  paid 
without  delay,  to  a  power  to  raise  by  sale  or 
mortgage;  unless  restrained  by  other  words." 
In  short,  it  is  only  on  such  pressing  exigencies 
that  the  court  have  ever  gone  into  a  forced  and 
unnatural  interpretation.  A  similar  caution 
at  least.I  apprehend, must  be  applied  to  a  pow- 
er of  sale;  and  the  books  which  treat  of  mort- 
gages are  approaching  that  point.  In  1  Rand, 
Pow.,  61, it  is  said,  that  a  power  of  sale  for  the 
purpose  of  raising  money  for  payment  of  por- 
tions, debts,  etc., implies  a  power  to  mortgage. 
Even  this,  however,  is  too  unqualified.  2 
Chance,  Pow.,  388-390,  Lond.  ed.,  1831.  The 
mere  raising  of  money  for  such  purposes  is  not 
enough.  There  must,  I  apprehend,  as  under 
a  power  to  collect  a  sum  from  issues  and  prof- 
its, be  some  pressing  exigency  apparent  on  the 
face  of  the  will  or  power.  Accordingly,  (he 
strength  of  both  sets  of  words  in  the  same  will 
369*]  has  been  recently  tried  in  the  *English 
chancery,  where,  no  such  exigency  being  ap- 
parent, the  liberal  interpretation  was  denied. 
Haldenby  v.  8poffoi'th,\  Eng.  Jurist,Am.  ed.  of 
1840.  by  Halsted  &  Voorhies,  p.  198.  Halden- 
by devised  a  dwelling  house  to  his  wife  for 
life;  and,  subject  to  that,  all  his  real  estates  to 
his  executors  in  fee,  and  all  his  personal  estate 
to  them  absolutely,  the  whole  upon  trust  that 
they  should  sell  his  real  and  personal  estates 
as  soon  as  convenient,  by  private  sale  or  pub- 
lic auction,  in  such  lots  and  at  such  time  or 
times  as  to  them  should  seem  fitting,  for  the 
most  money  and  best  price,  etc. ;  they  to  apply 
the  avails  of  such  sales,  etc., and  the  issues  and 
profits  of  his  real  estate,  first,  to  pay  his  debts, 
etc.;  next,  to  invest  £3,000,  and  pay  the  in- 
come to  his  wife  for  life;  £1,200  to  each  of  his 
daughters,  the  residue  to  be  divided  among  his 
sons  ;  with  clauses  for  the  maintenance  and 
education  of  his  sons  out  of  the  income,  and 
for  the  accumulation  of  the  overplus.  Under 
this  power,  the  trustees  borrowed  £1,600  of  T. 
Musgrave,  and  gave  him  a  mortgage  in  fee  of 
certain  cottages  and  premises  belonging  to  the' 
estate.  A  bill  was  filed,  praying  that  the  mort- 
gage might  be  set  aside;  and  on  the  argument, 
both  the  dictum  of  Ld.  Macclesfleld  in  Mitts  v. 
Banks,  and  the  decision  in  Allan  v.  Backhmixe, 
were  pressed  upon  the  Master  of  the  Rolls.Ld, 
Langdale,  as  in  point ;  the  first  as  authorizing 
the  mortgage  on  the  power  to  sell,  and  the  last 
as  authorizing  the  same  thing  under  the  power 
of  the  trustees  to  avail  themselves  of  the  issues 
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and  profits.  Ld.  Langdale  thought  the  testator 
contemplated  the  conversion  of  the  whole  of 
his  property  by  a  sale  out  and  out ;  that  there 
was  nothing  in  the  will  to  authorize  the  rais- 
ing of  any  sum  or  sums  of  money  by  mortgage. 
"There  was  not  a  power  to  raise  a  specific 
sum."  He  therefore  set  aside  the  mortgage; 
saying  that,  in  his  opinion,  the  mortgagee  had 
not  a  valid  title. 

There,  was  a  mortgage  by  the  trustees  who- 
had  a  valid  title  in  themselves  at  law.  A  mort- 
gagee without  notice  would,  therefore,  have 
taken  a  paramount  title  even  in  equity— at  law, 
with  or  without  notice — and  hence  the  cr*fui* 
que  trust  came  *to  chancery,  where  it  [*37O 
was  seen  that  the  purchaser  took  under  a  deed 
reciting  the  will.  Had  the  power  been  a  naked 
one, or  had  there  been  no  estate  in  the  trustee* 
commensurate  with  that  granted  to  the  mort- 
gagee, the  mortgage  would  have  been  void 
both  at  law  and  in  equity,  on  the  construction 
which  Ld.  Langdale  affixed  to  the  power. 

Thus  we  have  an  adjudication  on  a  trust  in 
fee,  with  power  to  raise  money  both  by  sale- 
and  by  issues  and  profits,  the  proceeds  to  be 
invested  and  otherwise  applied  to  the  uses  of 
the  will.  But  all  combined  were  held  unequal 
to  the  mortgage  of  a  small  parcel  to  secure  a 
sum  of  money  borrowed  by  the  trustees,  as- 
such,  for  the  use  of  the  estate.  It  is  scarcely 
necessary  to  observe  that  the  case  decides 
enough,  and  a  good  deal  more  than  enough,  to 
avoid  the  mortgage  now  in  question.  The  pri- 
mary object  of  the  will  was  to  raise  funds. 
Everything  was  to  be  converted  into  money  by 
private  sale  or  by  auction,  from  time  to  time. 
A  mortgage  has  been  said  to  be  within  these 
words,  because  it  is  a  conditional  sale.  That 
reason  was  overruled  in  the  case  cited.  Abso- 
lute necessity  apparent  in  the  will,  has  been 
mentioned  as  another  reason.  No  such  neces- 
sity appeared  in  that  case;  and  none  appear* 
in  the  case  at  bar.  It  was  said  in  argument, 
and  this  was  the  only  answer  attempted,  that 
the  power  in  Haldtnby  v.  SpoffortJi  tied  up  the 
trustees  to  a  particular  mode  of  disposition; 
whereas  it  appears  to  me  even  broader  than 
the  present  power.  It  was  to  sell  from  time  to 
time,  as  opportunity  presented,  either  at  pri- 
vate or  public  sale,  and,  in  the  meantime,  take 
the  issues  and  profits.  That  the  best  price  was 
to  be  obtained,  is  always  implied  as  the  attor- 
ney's duty.  In  Haldenby  v.  Spofforth,  as  here, 
there  was  to  be  an  investment  of  the  proceed* 
for  the  purposes  of  the  will;  and,  if  there 
could  be  any  doubt  upon  the  words  taken 
alone,  what  testator  of  a  mind  sufficiently  sane 
to  make  a  will  ever  conceived  the  idea  of  bor- 
rowing money  on  mortgage  for  the  purposes 
of  investment?  With  deference,  it  seems  to  me 
that  we  are  called  upon  to  depart  from  the  of- 
fice of  construction,  and  invited  into  a  mere 
straining  and  perversion  of  words.  It  is  said 
*that  a  mortgage  is  many  times  the  [*371 
best  mode  of  raising  money.  So  is  leasing  or 
investing  in  stocks.  The  argument  proves  too 
much.  It  calls  upon  us,  by  departing  from  the 
testator's  method,  to  make  a  will  for  him. 

The  mortgage, therefore,  being  a  nullity,  and 
the  decree  and  sale  founded  on  it  being  of  course 
equally  so;  we  then  have  the  deed  of  Pelletreau, 
who.by  the  death  of  Mrs.  Eden, succeeded  to  her 
power.  This  deed,  taken  by  itself,  purports, 
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without  consideration,  to  be  a  mere  confirma- 
tion of  Mrs.  Eden's  void  mortgage  and  the 
master's  void  sale.  The  title  was  still  in  the 
daughters,  and  could  not  be  devested  except 
by  a  sale  for  cash,  or  for  something  equivalent, 
that  might  be  invested  for  the  purposes  of  the 
will.  So  we  have  repeatedly  held  of  this  very 
power,  first  in  Waldronv.  M'Comb,  1  Hill,  111, 
and  again  in  several  cases  coming  nearer  to  the 
present.  In  short,  we  have  again  and  again 
held,  that  the  power  in  question  conferred  no 
right  on  the  donees  to  convey  the  lands  of 
Eden's  estate  on  mere  equitable  or  moral  con- 
siderations, however  strong  or  imposing  they 
might  be;  and  that  where  such  appeared  on 
the  face  of  the  deed,  though  accompanied  with 
a  pecuniary  consideration,  the  conveyance  was 
void. 

But,  however  the  mortgage  and  Pelletreau 
deed  may  be  considered  separately,  it  is  insist- 
ed that  conjunctly  they  may  operate  to  trans- 
fer a  title.  It  is  said  that  Mrs.  Eden's  mortgage 
being  valid  in  respect  to  her  own  life  estate,  it 
was  therefore  a  part  execution  of  the  power  on 
full  consideration,  and  that  Pelletreau's  deed 
may  be  received  as  a  complete  execution;  the 
exercise  of  the  power  being  divisible  within 
the  rule  respecting  powers  of  appointment  and 
revocation.  Sugd.  Pow.,  357,  6th  Lond.  ed.  It 
is  a  sufficient  answer,  that  neither  Mrs.  Eden's 
mortgage  nor  Pelletreau's  deed  can,  beyond 
their  own  estates,  be  regarded  as  operating  in 
virtue  of  the  power.  The  legal  effect  of  the 
transaction  between  Mrs.  Eden  and  Remsen 
was  a  loan  by  the  latter  on  a  mortgage  from 
the  former  of  her  life  estate  coupled  with  her 
own  personal  responsibility.  I  endeavored,  in 
the  outset,  to  distinguish  between  the  interest 
372*]  *and  the  power  of  the  life  tenants,  and 
to  show  that  any  property  which  they  had 
either  in  the  land  or  the  proceeds  could  not  be 
considered  as  coupled  with  the  power,  or  aid 
it  in  any  way  with  respect  to  the  remainder.  I 
admitted  that  their  respective  conveyances 
transferred  their  own  estates,  but  nothing 
more.  Their  professions  of  acting  under  the 
power  amount  to  nothing,  while  it  is  seen,  on 
the  face  of  the  transaction,  that  they  were,  in 
truth,  going  entirely  wide  of  it.  Mrs.  Eden's 
was  her  own  private  transaction;  and  the 
money  she  obtained  could  not  be  connected 
as  the  consideration  of  Pelletreau's  deed,  so  as 
to  satisfy  the  power.  She  was  not,  beyond  her 
own  estate,  even  accountable  for  the  money  to 
the  family.  It  was  her  own,  and  on  the  sale  by 
the  master,  if  she  had  been  alive,  and  her  es- 
tate had  remained,  she  alone  would  have  been 
entitled  to  the  surplus.  As  the  matter  stood, 
the  surplus  went  to  Pelletreau  by  a  sort  of  bar- 
gain for  a  void  deed  from  him  of  the  remain- 
der; a  bargain  which,  under  common  consent, 
was  ratified  by  an  order  in  chancery.  He  was 
accountable  to  no  one  for  the  surplus.  The 
whole  were  mere  private  transactions  between 
Mrs.  Eden  and  Remsen,  Pelletreau  and  West. 
I  speak  all  this  time  of  the  remainder.  In  re- 
spect to  the  life  estates,  Mrs.  Eden  and  he  were 
trustees.  So  far  as  the  transaction  can  be  taken 
to  concern  those  estates,  and  looks  to  their  val- 
ue, the  case  may  be  different. 

But  the  rule  of  divisible  execution  has  no  ap- 
plication. The  authorities  cited  are  Co.  Litt. , 
113  a,  and  Digge's  case,  1  Rep.,  173.  These 
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show  that  on  a  power  to  revoke  uses,  they  may 
be  revoked  as  to  part  of  the  land  at  one  time, 
and  part  at  another.  So  on  a  power  to  sell 
land ;  the  attorney  may  sell  part  at  one  time 
and  part  at  another.  So  of  a  power  to  appoint 
a  part  may  be  appointed  at  one  time  and  a  part 
at  another.  Zouch,  exdem.  Woolston,  v.  Woolston, 
2  Burr.,  1136.  Admitting  that  these  cases  hold 
to  the  full  extent  insisted  on,  though  the  last 
was  quite  special,  in  each  the  trustee  or  attor- 
ney is  found  doing  an  act  of  the  precise  nature 
prescribed  by  the  power — an  act  of  revocation, 
sale  or  appointment.  He  *does  not  pro-[*373 
ceed  by  splicing  two  or  three  acts  together, 
which  in  their  whole  effect  work  out  a  revoca- 
tion, sale  or  appointment,  by  consequence  or 
operation  of  law.  On  the  power  of  sale,  he  sells 
part  of  the  estate.  He  neither  mortgages  nor 
demises,  and  aftewards  grants  the  reversion. 
He  sells  part  of  the  land  at  one  time,  and  part 
at  another.  So  he  may,  under  the  other  pow- 
ers, revoke  or  appoint  as  to  different  parcels  at 
different  times  ;  but  the  act  done  is  in  specie 
the  very  act  required  by  the  power.  I  do  not 
go  over  the  cases.  They  are  mostly  collected 
in  Sugden  on  Powers,  357,  et  seq.,  6th  Lond. 
ed. ;  and  will  be  found  to  sustain  the  distinc- 
tion I  have  suggested. 

I  do  not  deny  the  hardship  of  this  case  on 
the  defendant  below;  nor  the  pleasure  I  should 
have  felt,  could  I  have  brought  myself  to  see 
that  this  power  was  properly  executed  in  any 
view  which  the  learned  counsel  for  the  defend- 
ant has  taken.  Having  failed  in  doing  so,  I  am 
of  opinion  that  the  judgment  below  should  be 
affirmed. 

Judgment  affirmed. 

Cited  in— 4  N.  Y.,  19 :  84  N.  Y..  20 ;  3  Barb.,  141 ;  42 
Barb-,  581;  5  How.  TJ.  S.,  268;  2  Blatchf..  65;  129 
Mass.,  288 ;  59  III.,  464 ;  31  N.  J.  E.,  575 ;  38  Am.  Hep., 
342  (58  Miss.,  617). 
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Power  to  Sell,  for  Specified  Sum — In  General, 
Sale  must  be  for  Beady  Money — Contracts — 
Executed  and  Executory. 

A  power  of  attorney  to  sell  for  a  specified  sum, 
does  not  authorize  a  sale  for  approved  notes,  but 
only  for  ready  money,  unless  there  be  something  in 
the  power  itself  or  in  the  usage  of  trade  varying 
the  construction. 

D.  covenanted  that  in  case  of  a  sale  of  his  farm 
for  a  price  exceeding1  a  specified  sum,  he  would  pay 
I.  one  half  the  excess ;  and  gave  1.  a  power  of  attor- 
ney authorizing  him  to  contract  for  and  make  the 
sale.  I.  subsequently  contracted  in  writing  with  one 
R.  to  sell  him  the  farm  for  a  price  exceeding  the 
sum  specified  in  the  covenant ;  R.  to  pay  $2,000  in 
advance,  and  receive  a  deed  on  the  first  of  May  fol- 
lowing, provided  he  paid  an  installment  of  $18,000 
then  to  become  due.  It  was  further  stipulated  in 
the  contract  with  R.  that  neither  party  should  be 
bound  beyond  the  said  first  of  May,  and  that  the 
contract  should  be  void  in  all  respects  if  R.  failed  to 
pay  the  $18,000 ;  excepting  that,  in  such  event,  R. 
was  to  forfeit  the  $2,000  paid  in  advance.  Held,  that 
the  contract  to  sell  left  it  optional  with  R.  to  aban- 
don the  purchase  on  forfeiting  the  $2,000 ;  and, 
therefore,  it  was  not  binding  on  D.  as  a  valid  execu- 
tion of  the  power. 

*Held  further,  that  even  had  R.  been  abso-  [*374 
lutely  bound  by  the  contract  to  take  the  farm 
and  pay  the  stipulated  price,  the  transaction  would 
not  have  amounted  to  a  sale  so  as  to  give  I.  a  right 
of  action  against  D.  on  his  covenant ;  for  the  latter 
contemplated,not  a  mere  executory  contract  to  sell, 
but  an  executed  one— a  transfer  of  title  from  D.  to 
the  purchaser. 
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Nor  would  It  have  made  any  difference.thouffh  the 
contract  of  sale  remained  unexecuted  solely  by  rea- 
son of  D.'s  illegal  neglect  or  refusal  to  perform. 

Whether  the  executory  contract  of  an  attorney 
for  the  sale  of  lands  can  be  ratified  on  the  part  of 
the  principal,  without  writing,  quaere. 

Citations— 21  Wend.,  467. 493. 

COVENANT,  tried  before  Kent,  0.  Judge, 
\J  at  theN.  Y.  Circuit  in  October.  1841.  No- 
vember 20, 1886.  the  parties  entered  into  sealed 
articles  of  agreement,  by  which  the  defendant 
covenanted  with  the  plaintiff  that  he  would 
not  sell  his  farm  at  New  Rochelle,  Westchester 
County,  at  any  price  less  than  the  sum  of 
$60.000,  and  that  if  within  two  years  he  should 
wish  to  sell  the  farm  for  that  sum  or  a  less 
price,  the  plaintiff  should  have  the  first  privi- 
lege of  purchasing.  The  plaintiff  covenanted 
that  he  would  use  his  best  exertions  to  find  a 
purchaser  of  the  farm  at  a  sum  exceeding 
$60,000.  The  defendant  then  covenanted  with 
the  plaintiff  "That,  in  case  he  shall  sell  the 
said  farm  fora  sum  exceeding  the  said  sum  of 
$60,000,  he  will  pay  to  the  said  George  R.  [the 
plaintiff]  one  half  of  the  excess  of  sixty  thou- 
sand dollars."  On  this  covenant  the  action 
was  founded,  alleging  a  sale  for  $80,000,  and 
claiming  one  half  the  excess  over  $60,000, 
with  interest.  The  agreement  was  to  remain 
binding  for  two  years. 

January  27,  1837,  the  defendant  gave  the 
plaintiff  a  power  of  attorney  "  to  contract  for 
the  sale  of  and  to  sell"  the  farm  "  upon  the 
following  terms  :  for  $2,000,  on  ^he  first  day  of 
February  next,  $18,000  on  the  first  day  of  July 
next,"  $20,000  in  ten  years,  $20,000  in  twenty 
years,  and  $20,000  in  thirty  years  from  the  said 
July  1,  with  interest  ;  adding,  "and  I  do  here- 
by ratify  and  confirm  all  such  acts  of  my  said 
attorney  as  may  be  necessary  for  the  perfect 
sale  of  my  said  farm."  February  1,  1837,  the 
plaintiff  contracted  to  sell  the  farm  to  one 
Reuben  Demmon,  and  entered  into  written  ar- 
ticles with  Demmon  which  were  executed  by 
375*]  the  *plaintiff  as  the  attorney  for  the  de- 
fendant. By  those  articles  the  defendant,  in 
consideration  of  $2,000  in  hand  paid, covenant- 
ed to  sell  Demmon  the  farm  in  question,  on 
his  making  the  payments  and  rendering  the 
securities  after  mentioned,  "to  wit:  the  sum 
of  $18,000  to  be  paid  in  cash  or  approved  notes 
on  or  before  the  first  day  of  May  next  (this 
making  twenty  thousand  dollars  in  cash),  and 
bonds  and  mortgages  to  be  given  on  the  same 
property  for  the  following  amounts,  to  wit :" 
$20,000  in  ten  years,  $20.000  in  twenty,  and 
$20,000  in  thirty  years  from  May  1,  1837,  with 
interest.  The  defendant  was  to  give  a  war- 
ranty deed  to  Demmon  on  receiving  "the  said 
cash  payment  or  approved  notes"  of  $18,000, 
and  the  said  bonds  and  mortgages;  "provided, 
however,  that  such  payment  shall  be  made  to 
the  party  of  the. first  part  [the  plaintiff]  on  or 
before  the  first  day  of  May  next."  Demmon 
on  his  part  covenanted  to  purchase  and  pay  as 
above  mentioned.  Then  followed  a  mutual 
covenant  that  the  agreement  should  not  extend 
and  be  held  binding  beyond  the  first  day  of 
May  then  next,  and  that  if  Demmon  should 
fail  to  make  the  payment  on  the  first  day  of 
May,  "then  this  agreement  shall  be  held  void 
in  all  respects,  excepting  that  the  said  party  of 
the  second  part  [Demmon]  shall  forfeit  to  the 
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party  of  the  first  part  the  said  sum  of  $2,000, 
cash  paid  in  hand  on  the  execution  of  this 
agreement, as  liquidated  damages:"  and  in  case 
of  such  default.  Demmon  released  the  defend- 
ant from  all  claim  to  the  $2,000. 

Demmon  paid  down  to  the  plaintiff  the 
$2,000,  one  half  of  which  the  plaintiff  paid 
over  to  the  defendant  February  6,  1837,  and 
the  defendant  gave  a  receipt  for  the  same  on 
the  back  of  the  agreement  with  Demmon.  The 
plaintiff  lived  in  N.  Y.,  and  Demmon  kept  an 
office  in  that  city.  May  1,  1887,  the  defendant, 
who  had  never  seen  Demmon,  went  to  N.  Y., 
called  on  the  plaintiff  at  bis  counting-room, and 
told  him  he  had  come  for  the  purpose  of  mak- 
ing out  the  deed.  The  plaintiff  sent  to  Dem- 
mon's  office  for  him,  and  the  messenger  found 
and  reported  that  Demmon  *had  gone  [*37O 
to  Poughkeepsie,  but  would  be  back  in  the 
afternoon.  The  defendant  waited  an  hour  or 
two,  and  then  went  home.  He  went  away 
about  noon.  The  plaintiff  tried  to  prevail  on 
him  to  stay  longer.  The  witness,  who  was  the 
plaintiff's  clerk,  saw  nothing  of  Demmon  that 
day. 

The  deposition  of  Demmon  was  read  by  the 
plaintiff.  He  said  he  had  prepared  himself. and 
was  ready  to  perform  the  contract  on  his  part 
if  the  deed  had  been  offered.  But  no  offer  to 
go  on  was  made  to  him,  and  he  made  none 
himself.  He  should  have  performed  on  his 
part  if  the  deed  had  been  offered.  The  contract 
was  entered  into  in  good  faith  both  on  the  part 
of  Ives  and  himself.  On  cross  examination,  he 
said  he  could  not  tell  exactly  how  much  cash 
he  had  May  1,  1837,  nor  what  notes  he  bad, but 
he  had  notes  to  more  than  $18.000.  He  did  not 
say  where  he  was  on  that  day. 

The  defendant  offered  to  prove  that  the  farm 
May  1,  1837,  was  not  worth  and  would  not 
have  sold  for  $40,000.  The  plaintiff  objected, 
and  the  judge  rejected  the  evidence. 

After  May  1,  1837,  the  defendant  sued  the 
plaintiff  in  this  court,  and  recovered  $1,000  of 
the  money  paid  by  Demmon  which  still  re- 
mained in  the  plaintiff's  hands. 

The  plaintiff  claimed  to  recover  $10,000  and 
the  interest  on  that  sum  from  May  1,  1837. 
The  defendant  made  several  objections  to  the 
maintenance  of  the  action,  all  of  which  were 
overruled  by  the  judge,  who  directed  the  jury 
to  find  a  verdict  for  the  plaintiff.  A  verdict 
was  accordingly  rendered  for  $13,120.80.  The 
defendant  now  moved  for  a  new  trial  on  a  case. 

Mr.  C.  O'Conor.  for  defendant. 

.'//•.  S.  A.  Foote,  for  plaintiff. 

By  the  Court,  Bronson,  J.  The  defendant 
agreed,  that  in  case  he  should  sell  thetarm  for 
a  sum  exceeding  $60,000,  *he  would  [*3  7  7 
pay  the  plaintiff  one  half  of  the  excess.  Has 
the  farm  been  sold  within  the  meaning  of  this 
contract  ?  I  think  not.  In  the  first  place,  the 
plaintiff  did  not  pursue  his  authority  in  enter- 
ing into  the  contract  with  Deramon.  The  power 
of  attorney  did  not  authorize  an  agreement  to 
receive  the  $18,000  payment  in  "  approved 
notes,"  or  in  anything  else  but  money.  A  pow- 
er to  sell  for  a  certain  sum,  means  for  so  much 
ready  money,  unless  there  is  something  in  the 
power,  or  the  usage  of  trade,  to  manifest  a  dif- 
ferent intention;  and  there  is  nothing  of  that 
kind  in  this  case.  Again  ;  the  contract  gave 
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Demmon  the  option  of  abandoning  the  pur- 
chase on  forfeiting  the  $2,000  paid  down.  If 
Demmon  did  not  make  the  payment  due  on  the 
first  of  May,  the  agreement  was  to  be  "  held 
void  in  all  respects,"  save  as  to  the  $2,000  pre- 
viously paid,  which  Demmon  was  to  forfeit 
'  'as  liquidated  damages. "  The  power  only  au- 
thorized an  absolute  sale — not  a  sale  which  left 
it  to  the  option  of  the  vendee  whether  he  would 
have  the  land  or  not.  The  contract  with  Dem- 
mon did  not  bind  the  defendant,  and  for  that 
reason  there  has  been  no  sale  of  the  farm. 

But  it  is  said  that  the  defendant  has  ratified 
the  contract  by  receiving  a  part  and  suing  the 
plaintiff  for  the  residue  of  the  $2,000  paid 
down.  Although  I  am  not  prepared  to  say  that 
there  can  be  a  ratification,  without  writing,  of 
a  contract  for  the  sale  of  land,  I  will  assume 
that  the  argument  is  well  founded.  We  have 
then  a  valid  contract.  What  does  it  amount 
to  ?  It  gives  Demmon  the  refusal  of  the  farm 
at  a  certain  price  until  May  1.  If  he  then  pays 
and  secures  the  price,  he  may  have  the  land  ; 
but  he  is  under  no  obligation  to  take  it  if  he 
prefers  to  forfeit  the  $2,000  already  paid.  This 
was  in  no  sense  a  sale  of  the  farm.  If  an  ex- 
ecutory contract  would  do,  it  must  at  the  least 
be  an  absolute  agreement  to  sell  and  purchase, 
binding  on  both  vendor  and  vendee.  Here  the 
vendee  is  not  bound  ;  he  may  take  the  land  or 
let  it  alone  as  he  pleases.  This  is  not  a  sale. 

But  the  case  may  be  put  upon  still  broader 
378*]  ground.  If  Demmon  *had  been  bound 
to  take  the  land, the  plaintiff  could  not  succeed. 
The  parties  by  their  covenant  did  not  contem- 
plate a  mere  executory  agreement  to  sell,  but 
an  executed  contract  of  sale — a  transfer  of  the 
property  from  the  vendor  to  the  vendee,  and 
payment  made,  or  security  given  for  the  pur- 
chase money.  Edwards  v.  Farmers'  Ins.  & 
Loan  Co.,  21  Wend.,  467,  492.  A  different  con- 
struction of  the  covenant  would  work  the  gross- 
est injustice.  There  has  been  no  sale  of  the 
farm.  The  defendant  owns  it  still. 

The  plaintiff's  counsel  attaches  considerable 
importance  to  the  testimony  of  Demmon,  and 
to  what  was  done,  or  rather  what  was  not 
done  May  1.  Demmon  says,  in  substance,  that 
if  the  deed  had  been  offered  he  should  have 
complied  with  the  contract  on  his  part;  that 
he  was  always  ready  to  do  so  down  to  the 
second  day  of  May.  If  his  willingness  to  com- 
plete the  purchase,  or  his  ability  to  do  so.were 
facts  of  any  importance  in  this  action,  I  should 
wish  to  have  them  found  by  a  jury  before  I 
believed  them.  He  was  to  pay  $18,000  on  the 
first  day  of  May  "  in  cash  or  approved  notes," 
and  he  can  neither  tell  how  much  cash  or  whose 
notes  he  had  on  that  day.  So  much  for  his 
ability.  Now  for  his  willingness  to  complete 
the  purchase.  At  first  it  was  at  his  option 
whether  he  would  do  so  or  not.  The  defend- 
ant was  bound;  he  was  not.  If  he  intended  to 
go  on  and  complete  the  purchase,  it  was  nec- 
-  essary  for  him  to  move  in  the  matter.  If  the 
first  day  of  May  was  suffered  to  pass  without 
tendering  his  money  and  securities,  the  con- 
tract would  be  at  an  end.  Knowing  all  this 
he  never  informed  the  defendant  that  he  in- 
tended to  make  the  payment  and  have  a  con- 
veyance. And  when  the  last  day  arrived,  he 
did  not  go  to  New  Rochelle  to  make  a  tender 
and  demand  a  deed.  He  not  only  did  not  seek 
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the  defendant,  but  he  did  not  remain  at  N.Y. 
o  that  he  could  be  found  by  the  vendor.  He 
bad  gone  to  Poughkeepsie  and,  so  far  as  ap- 
pears, did  not  return  on  that  day.  From  the 
language  of  his  conduct,  I  should  infer  that  he 
had  made  up  his  mind  that  it  was  better  to 
lose  the  $2,000  *already  paid,  than  it  [*379 
was  to  pay  $78,000  more  and  have  the  farm. 
Farms  in  the  neighborhood  of  N.  Y.  were  not 
worth  quite  so  much  money  May  1,  1837,  as 
they  had  been  estimated  at  a  few  months  be- 
fore. Many  bubbles  had  already  exploded  and 
others  were  just  upon  the  point  of  sharing  the 
same  fate. 

That  the  defendant  was  willing  to  go  on  with 
the  contract  I  infer  from  the  fact  that  he  went 
to  N.Y.  to  seek  Demmon,  although  he  was  un- 
der no  obligation  to  do  so.  He  might  have  re- 
mained at  home  until  the  day  was  passed  and 
the  contract  was  at  an  end.  But  it  is  said  that 
the  defendant  did  not  wait  long  enough  for  the 
return  of  Demmon.  I  think  he  did.  He  was 
seeking  a  man  who  was  under  no  obligation  to 
buy  if  he  had  been  discovered,  and  the  cir- 
cumstances were  abundantly  sufficient  to  show 
that  all  prospect  of  getting  $80,000  for  his  farm 
even  in  "  approved  notes,"  was  at  an  end.  The 
defendant  found  when  he  got  to  N.  Y.,  that 
he  had  come  upon  an  idle  errand,  and  I  do  not 
think  him  worthy  of  censure  for  not  remain- 
ing there  a  longer  time.  He  might  have  feared 
being  laughed  at  ;  though,  for  that  matter,  I 
believe  there  was  no  merriment  in  the  City  of 
N.  Y.  in  May,  1837. 

But  let  it  be  granted  that  Demmon  was  both 
able  and  willing  to  complete  the  purchase,  and 
that  the  defendant  did  not  do  enough  by  way 
of  urging  on  the  speculation.  This  does  not 
prove  that  the  farm  was  in  fact  sold.  If  the 
plaintiff  was  suing  in  assumpsit  upon  a  quan- 
tum meruit  for  his  services,  or  in  an  action  on 
the  case  it  might,  perhaps,  be  important  to  in- 
quire whether  the  sale  had  not  fallen  through 
in  consequence  of  some  fault  on  the  part  of 
the  defendant.  But  the  plaintiff  is  suing  upon 
the  covenant,  and  he  avers  that  the  defendant 
"  did  sell  the  said  farm  for  a  sum  exceeding 
the  said  sum  of  sixty  thousand  dollars,  tc  wit: 
for  the  sum  of  eighty  thousand  dollars."  If 
the  plaintiff  could  show  that  the  defendant 
was  in  the  wrong  in  not  affecting  a  sale,  that 
would  not  sustain  an  averment  that  a  sale  was 
actually  made. 

*In  every  view  which  I  have  been  [*38O 
able  to  take  of  the  case,  the  verdict  is  clearly 
wrong. 

New  trial  granted. 


GREGORY  v.  MACK. 

Pleading  and    Practice — Contracts — Agency  in 
Sale  of  Farm — Nonsuit. 

Where  the  parties  to  a  contract  agree  upon  a  par- 
ticular thing1  as  a  medium  of  payment;  e.  g.,  lands, 
goods  or  labor,  and  the  contract  is  afterwards  exe- 
cuted, it  is  the  same  thing,  in  legal  effect,  as  if  the 
like  sum  had  been  paid  in  money,  and  may  be  so 
treated  in  pleading. 

M.  requested  G.  by  letter  to  effect  the  sale  of  a 
farm  owned  by  the  former  for  at  least  $20,000 — such 
part  of  the  purchase  money  as  G.  should  think  ad- 
visable to  be  paid  in  advance,  and  the  residue  in  in- 
stallments "  running  from  one  to  three  years"— M. 
promising  in  the  letter  that  all  G.  could  get  over  and 
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above  the  $20,000  should  be  equally  divided  between 
them.  G.  thereupon  contracted  to  sell  the  farm  to 
\v.  for  $iw.!iOO;  w- to  Pa>'  $19.500  in  advance  by  con- 
voying to  M.  a  house  and  lot,  and  the  residue  in  In- 
stallments at  two,  three  and  four  years.  Upon  the 
contract  being  delivered  to  M.  he  expressed  his  en- 
tire approval  of  it,  promising  to  pay  O.  by  convey- 
ing to  him  one  half  the  house  and  lot.  After  W.  had 
completely  executed  the  contract,  however,  M.  re- 
fused to  pay  G.  in  any  form;  whereupon  he  sued  M. 
upon  the  promise  contained  in  the  letter,  claiming 
one  half  the  excess  of  purchase  money  beyond 
$20.000.  Held,  that  as  the  sale  negotiated  by  G.  va- 
ried from  the  terms  prescribed  by  the  letter.be  could 
not  recover  without  showing  a  new  promise  or 
agreement  to  pay  the  sum  claimed  :  and  this,  not- 
withstanding M. subsequently  adopted  and  executed 
the  sale. 

Had  G.  sued  on  a  Quantum  meruit,  he  might  have 
recovered  what  his  services  in  making  the  sale  were 
reasonably  worth.  Sembte. 

Whether  M.'s  promise  to  convey  to  G.  one  half 
the  house  and  lot  was  valid,  so  that  G.  might  have 
recovered  had  he  declared  upon  it,  quaere. 

The  rule  that  a  plaintiff  who  proves  all  the  allega- 
tions in  his  declaration  ought  not  to  be  nonsuited, 
even  though  he  fail  to  make  out  a  cause  of  action, 
applies  only  where  a  motion  in  arrest  will  present 
the  same  question  as  the  one  presented  at  the 

Accordingly,  in  asuumpsit,  where  the  declaration 
concluded  with  the  usual  allegation  of  a  promise  to 
pay  when  requested,  and  the  case  presented  at  the 
trial  was  such  as  to  render  an  express  promise  essen- 
tial to  the  plaintiff's  right  of  action,  but  no  promise 
was  proved :  held,  that  the  circuit  judge  did  right  in 
ordering  a  nonsuit,  for,  after  verdict  in  favor  of 
the  plaintiff,  the  promise  alleged  would  be  pre- 
sumed to  have  been  an  express  one. 

Citations— 11  Johns.,  464 ;  7  Cow.,  662 ;  9  East,  349  ; 
13  East,  20 ;  23  Wend.,  582 ;  2  Wend.,  158;  7  Johns.,  99. 

A  SSUMPSIT,  tried  at  the  N.  Y.  Circuit,  be 
-il.  fore  Edwards,  C.  Judge,  in  March,  1840. 
The  action  was  brought  in  January  Term, 
381*]  *1838,  on  a  proposition  or  agreement 
of  which  the  following  is  a  copy:  "Ithaca, 
May  20,  1836.  William  H.  Gregory,  Esq'r— 
D'r  Sir — I  wish  you  to  effect  a  sale  of  my  farm 
lying  on  the  south  hill  near  the  village  of  Ith- 
aca. The  farm  consists  of  two  hundred  and 
fifty  eight  acres.  If  you  sell  it,  I  must  have 
twenty  thousand  dollars.  All  you  can  get  over 
and  above  that  price  to  be  equally  divided  be- 
tween us.  And  I.  hereby  empower  you  to  sell 
the  same,  conditioned  as  above;  payments  run- 
ning from  one  to  three  years,  and  so  much  of 
the  purchase  money  down  as  you  in  your  judg- 
ment may  deem  it  advisable.  Respectfully, 
etc.,  H.  Mack."  May  31,  1836,  the  plaintiff 
sold  the  farm  toEffingham  W. Walgrove,  and, 
as  the  attorney  of  the  defendant,  entered  into 
written  articles  with  Walgrove.  The  terms 
agreed  on  were  as  follows:  Walgrove  was  to 
pay  the  defendant  for  the  farm  $39,500  as  fol- 
lows: $19,500  of  the  sum  was  to  be  paid  by  a 
house  and  lot  in  Greenwich  St.,  in  the  City  of 
N.  Y.,  which  Walgrove  was  to  convey  to  the 
defendant  in  fee,  subject  to  a  mortgage  of 
$5,500,  and  subject,  also,  to  a  certain  lease  for 
four  years;  $5,000  was  to  be  paid  in  the  notes 
of  Walgrove  at  six,  eight  and  ten  months, with 
interest;  and  the  balance,  $15,000,  was  to  be 
secured  by  bond  and  mortgage  on  the  farm, 
payable  in  three  equal  installments,  at  two, 
three  and  four  years,  with  interest.  But  such 
mortgages  as  there  then  were  on  the  farm, 
were  to  be  deducted  from  the  $15,000.  The 
conveyances  were  to  be  executed,  and  every- 
thing completed  by  June  20,  then  next. 

Soon  after  the  agreement  with  Walgrove  was 
made,  the  plaintiff  delivered  it  to  the  defend- 
ant, "who  appeared  to  be  delighted  with  it." 
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The  notes  of  Walgrove  for  the  $5,000,  to  be 
paid  in  that  way,  had  already  been  made,  and 
were  delivered  to  the  defendant  by  the  plaintiff 
at  the  time  he  delivered  the  contract.  Some- 
thing was  then  said  about  the  mode  in  which 
the  plaintiff  was  to  be  paid,  and  it  was  agreed 
that  the  defendant  was  to  convey  to  the  plaint- 
iff one  half  of  the  house  and  lot  in  N.  Y.  which 
Walgrove  was  to  convey  to  the  defendant. 

*June  4  following,  all  the  writings  [*382 
were  executed  in  pursuance  of  the  agreement 
made  by  the  plaintiff  with  Walgrove.  The  de- 
fendant conveyed  the  farm  to  Walgrove  for 
the  consideration,  as  expressed  in  the  deed,  of 
$39,500,  subject  to  two  mortgages,  amounting 
to  $7,400,  which  sum  was  declared  to  be  a  part 
of  the  purchase  money.  Walgrove  conveyed 
the  house  and  lot  in  Greenwich  St.  to  the  de- 
fendant, in  pursuance  of  the  contract ;  and 
gave  the  defendant  a  bond  and  mortgage  on 
the  farm  to  secure  the  payment  of  $7,600,  pay- 
able in  three  equal  installments,  at  two,  three 
and  four  years,  with  interest.  This  sum,  to- 
gether with  the  mortgages  already  on  the  farm, 
$7,400,  made  up  the  sum  of  $15,000,  which  re- 
mained of  the  $39,500  after  deducting  the 
price  of  the  house  and  lot  in  Greenwich  St.  and 
the  notes  for  $5,000  which  had  already  been 
given.  The  notes  were  all  duly  paid. 

The  defendant  subsequently  promised  that 
he  would  give  the  plaintiff  a  deed  of  one  half 
of  the  Greenwich  St.  property  as  soon  as  he 
got  his  deed  from  the  register's  office  where  it 
had  been  left  to  be  recorded.  The  plaintiff 
claimed  $9,750,  being  one  half  of  the  sum 
above  $20,000  for  which  the  farm  was  sold. 
Before  suit  brought,  he  applied  to  the  defend- 
ant by  letter  for  payment  of  the  $9,750,  or  for 
a  conveyance  of  one  half  of  the  Greenwich  St. 
property  ;  but  the  defendant  gave  no  answer. 

In  the  fourth  count  of  the  declaration,  the 
plaintiff,  after  stating  the  defendant's  contract, 
and  the  contract  made  by  the  plaintiff  with 
Walgrove,  averred  that  Walgrove  afterwards, 
to  wit :  June  4,  1836,  at,  etc.,  did  perform  and 
fulfill  all  things  on  his  part  to  be  performed 
and  fulfilled,  etc.,  and  did  then  and  there  make 
payment  of  the  said  sum  of  $39,500  to  the  de- 
fendant in  manner  and  form  as  was  provided 
for  and  agreed  upon  in  and  by  his  agreement; 
and  that  the  defendant  conveyed  the  farm  to 
Walgrove,  etc.,  and  did  receive  payment  there- 
for in  manner  and  form  as  was  provided  for  by 
the  agreement  with  Walgrove.  By  means 
whereof  and  of  the  promises  in  this  count 
mentioned,  the  defendant  then  and  there  be- 
came *and  was  indebted  and  liable  to  [*383 
pay  to  the  plaintiff  the  sum  of  $9,750.  being 
one  half  of  the  amount  or  price  of  said  farm 
over  the  sum  of  $20,000.  And  being  so  in- 
debted, the  defendant  undertook  and  then  and 
there  faithfully  promised  the  plaintiff  to  pay 
him  the  said  sum  of  $9,750,  when  he  should  be 
thereto  afterwards  requested. 

On  a  motion  for  a  nonsuit,  the  judge  decided 
that  the  plaintiff  had  not  proved  enough  to 
sustain  this  action  ;  that  by  the  agreement  the 
defendant  was  to  receive  $20,000,  and  all  over 
that  sum  was  to  be  divided  between  the  plaint- 
iff and  the  defendant ;  that  it  did  not  appear 
that  the  defendant  had  received  the  $20.000  ; 
that  although  the  facts  proved  were  substan- 
tially the  same  as  set  forth  in  the  fourth  count, 
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jet  they  were  not  sufficient  in  law  to  infer  a 
promise  to  pay,  and  that,  therefore,  the  prom- 
ise averred  at  the  close  of  that  count  was 
.matter  of  substance,  and  should  be  proved.  To 
this  decision  the  plaintiff  excepted.  After  the 
plaintiff  had  given  some  further  evidence,  the 
motion  for  a  nonsuit  was  renewed  ;  and  the 
judge  decided  that  the  proof  did  not  sustain 
the  declaration,  and  directed  a  nonsuit  to  be 
entered.  The  plaintiff  excepted,  and  now 
moved  for  a  new  trial  on  a  bill  of  exceptions. 

Mr.  C.  P.  Kirkland,  for  plaintiff. 

Messrs.  B.  G.  Ferris  and  J.  A.  Collier, 
for  defendant. 

By  the  Court,  Bronson,  J.  If  we  assume 
that  the  agreement  with  Walgrove  was  made 
in  pursuance  of  the  plaintiff's  authority  to  sell 
the  farm,  I  think  the  judge  was  wrong  in 
holding  that  the  defendant  had  not  received 
his  $20,000.  He  had  been  paid  $5,000,  the 
amount  of  the  notes,  in  money,  and  had  also 
received  the  Greenwich  St.  house  and  lot  at  the 
stipulated  price  of  $19,500.  As  a  question  of 
payment,  no  distinction  can  be  made  between 
the  two  sums.  When  the  parties  have  agreed 
on  a  particular  thing  as  a  medium  of  payment, 
whether  it  be  lands,  goods  or  labor,  and  the 
384*]  agreement  has  been  *carried  into  execu- 
tion, it  is  the  same  thing,  in  legal  effect,  as 
though  the  like  sum  had  been  paid  in  money. 
It  is  so  even  as  a  question  of  pleading.  Beards- 
ley  v.  Root,  11  Johns.,  464  ;  Ainslie  v.  Wilson,  7 
Cow.,  662;  Hands  v.  Burton,  9  East,  349; 
Pickard  v.  Bankes,  13  Id.,  20  ;  Clark  v.  Fair- 
fhild,  22  Wend. ,  582,  et  seq. ,  per  Cowen,  J.  The 
two  sums  make  together  $24,500,  and  leave  a 
surplus  of  $4,500  to  be  divided  equally  be- 
tween the  plaintiff  and  defendant,  in  pursu- 
ance of  their  agreement. 

But  there  is  a  difficulty  in  the  plaintiff's 
case.  He  did  not  pursue  his  authority  in 
making  sale  of  the  farm.  The  defendant  in  his 
proposition  spoke  of  "payments  running  from 
one  to  three  years  ; "  and  the  contract  with 
Walgrove  was,  that  the  amount  of  purchase 
money  which  was  to  be  secured  by  bond  and 
mortgage  should  be  paid  "  in  three  equal  in- 
stallments, at  two,  three  and  four  years." 
Another  objection  is,  that  the  proposition  did 
not  authorize  the  plaintiff  to  contract  to  receive 
a  house  and  lot,  or  anything  else  but  money,  in 
payment  for  the  farm.  I  think  it  quite  clear 
that  the  agent  departed  from  his  authority,  and 
that  the  agreement  made  with  Walgrove  did 
not  bind  the  defendant  until  he  had  subse- 
quently ratified  and  made  it  his  own.  He  did 
ratify  the  agreement ,  and  it  has  been  carried 
into  execution  between  him  and  Walgrove. 
That  has  relieved  the  plaintiff  from  any  claim 
which  Walgrove  might  otherwise  have  made 
upon  him  on  the  ground  of  his  having  under- 
taken to  act  as  the  attorney  or  agent  of  another, 
without  sufficient  authority.  But  I  do  not  see 
how  this  ratification  can  give  the  plaintiff  a  le- 
gal title  to  the  particular  compensation  which 
he  was  to  receive,  if  his  authority  had  been 
strictly  pursued.  He  may  be  entitled  to  a  rea 
sonable  reward  for  his  services  in  making  the 
sale.  But  that  is  not  what  he  demands  He  is 
suing  upon  a  special  contract,  and  before  he 
can  recover,  he  must  show  that  there  has  been 
a  performance  on  his  part.  It  is  not  enough 
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that  he  has  rendered  a  valuable  service  to  the 
defendant.  It  must  appear  that  he  has  done  the 
very  thing  for  which  the  reward  that  he  de- 
mands was  promised.  Although  *the  [*385 
defendant  was  very  willing  to  part  with  his 
farm  on  the  terms  mentioned  in  the  agreement 
with  Walgrove,  he  may  not  have  been  willing 
to  take  the  N.  Y.  property  at  the  stipulated 
price  of  $19,500,  and  account  with  the  plaintiff 
for  it  at  that  sum.  The  plaintiff  cannot  make 
title  to  the  particular  compensation  which  he 
demands  without  showing  some  new  promise 
or  agreement  by  the  defendant  to  pay  that  sum. 

There  was  a  promise  at  the  time  the  agree- 
ment with  Walgrove  was  communicated  to  the 
defendant,  and  that  promise  was.  subsequently 
repeated.  The  defendant  said  he  would  convey 
to  the  plaintiff  one  half  of  the  N.  Y.  property. 
If  that  was  a  valid  contract,  it  is  enough  to  sav 
that  the  plaintiff  has  not  counted  upon  it.  H*e 
seeks  to  recover  upon  the  original  proposition 
or  agreement,  and  he  cannot  count  upon  one 
promise,  and  entitle  himself  to  a  verdict  by 
proving  another. 

The  plaintiff  insists  that  he  proved  his  whole 
case  as  it  is  laid  in  the  fourth  count  of  the  dec- 
laration and,  therefore,  whether  he  made  out  a 
good  cause  of  action  or  not,  he  was  entitled  to 
a  verdict,  leaving  the  defendant  to  his  motion 
in  arrest  of  judgment.  Safford  v.  Stevens,  2 
Wend.,  158.  But  the  whole  count  was  not 
proved.  There  was  no  proof  of  the  promise  to 
pay  $9,750  set  forth  in  the  conclusion  of  the 
count.  On  a  motion  in  arrest  after  verdict  that 
would  be  regarded  as  an  express  promise  ; 
Beecker  v.  Beecker,  1  Johns.,  99;  and  the  plaint- 
iff is  only  entitled  to  a  verdict  when  a  motion 
in  arrest  will  present  substantially  the  same 
question  as  that  which  arose  at  the  circuit.  A 
different  rule  might  enable  the  plaintiff  to  suc- 
ceed at  the  circuit  upon  one  ground,  and  aft- 
erwards retain  the  verdict  upon  another  ;  and 
this,  too,  where  there  was  no  good  cause  of  ac- 
tion. The  nonsuit  was  properly  ordered. 

New  trial  denied. 

Cited  in— 4  Hill.  186 ;  12  Barb.,  516 ;  43  Super.,  107  ; 
31  N.  J.  L.,  340 ;  46  Am.  Dec.,  644  (5  Gill.,  440). 


*BATCHELLOR  «.  SCHUYLER.  [*386 

Sheriff— Liability  of,  for  Refusal  to  Deliver 
Goods  Seized  on  Attachment,  on  Finding  of 
Jury — Statute — Aggravation  of  Damages — 
Absconding  Debtor — Title  to  Goods. 

Where  goods  seized  on  an  attachment  against  an 
absconding  debtor  are  claimed  by  a  third  person, 
the  finding  of  a  jury  summoned  to  try  the  validity 
of  the  claim  is  not  conclusive  upon  the  parties ;  and 
hence,  the  sheriff  may  refuse  to  deli  vert  he  goods  to 
the  claimant,  though  the  finding  be  in  his  favor,  and 
no  bond  of  indemnity  be  tendered  by  the  attaching 
creditor. 

The  only  consequence  of  such  refusal  is  that  the 
sheriff  assumes  the  burden  of  showing,  in  an  action 
against  him  by  the  claimant,  that  the  goods  are  the 
property  of  the  debtor. 

The  claimant  will  not  be  permitted  in  such  action, 
to  give  in  evidence  the  finding  of  the  jury  in  aggra- 
vation of  damages.  Cowen,  J.,  dissented. 

Where  F.,  who  had  been  in  possession  of  a  store 
of  goods  for  several  years,  absconded,  leaving  his 
clerk,  a  minor,  in  possession,  who  afterwards  pur- 
chased an  additional  stock  of  goods,  and  continued 
the  business  in  his  own  name  for  two  or  three 
months :  held,  not  sufficient  evidence  of  title  in  the 
clerk,  as  against  P's  creditors ;  no  actual  sale  or  as- 
signment by  F.  being  shown. 
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Citationa-2  R.  8..  4.  sees.  10,  11;  1  It.  L.,  1813,  p 
158,  sec.  4. 

rPRESPASS  d«  bonis  a*porlalis,  tried  at  thi 
\-  Rensselaer  Circuit,  in  September,  1841 
before  Cushman,  C.  Judge.  The  case  was  this 
June  12,  1840,  the  goods  in  question— a  quan 
tity  of  boots,  shoes,  etc.,  valued  at  $1,767.86— 
were  seized  by  the  defendant,  as  sheriff,  in 
virtue  of  an  attachment  against  Dexter  M.  Fay 
an  absconding  debtor.  Fay  had  occupied  ant 
done  business  in  the  store  where  the  goods 
were,  for  several  years  previous  to  the  winter 
of  1839  and  1840;  when  he  absconded,  leaving 
the  plaintiff,  his  clerk,  who  was  a  minor,  in 
possession.  After  Fay  left,  viz.:  in  March  or 
April.  1840,  the  plaintiff  purchased  and  placet 
in  the  store  an  additional  stock  of  goods,  worth 
from  $300  to  $400.  and  carried  on  the  business 
of  a  shoe  merchant  in  his  own  name.  When 
the  sheriff  went  to  the  store  with  the  attach 
incut,  he  told  the  plaintiff  that  he  wanted  to 
levy  on  such  goods  only  as  had  formerly  be 
longed  to  Fay,  and  requested  the  plaintiff  to 
point  them  out;  but  he  refused  to  do  so,  alleg 
ing  that  the  whole  belonged  to  him.  The 
sheriff  then  attached  all  the  property  in  the 
store.  The  plaintiff  offered  in  evidence,  in 
aggravation  of  damages,  the  inquisition  of  a 
387*]  *jury  summoned  to  try  the  validity  oi 
his  claim  to  the  goods,  by  which  the  property 
was  found  to  be  in  him.  The  defendant  ob 
jected  to  the  introduction  of  this  evidence;  but 
it  was  received  by  the  judge.  The  defendant 
then  proved  that  he  had  been  indemnified  for 
the  detention  of  the  property  in  the  manner 
authorized  by  the  statute.  1  R.  S.,  767,  sec. 
11,  3d  ed.  The  judge  charged  the  jury,  among 
other  things,  that  "it  was  for  them  to  say 
whether  the  possession  of  the  store  and  goods 
by  the  plaintiff,  making  purchases  and  vend- 
ing as  he  did,  was  not  prima  facie  evidence  of 
ownership."  In  respect  to  the  inquisition,  the 
judge  charged  that  it  should  be  entirely  disre 
garded.  The  jury  rendered  a  verdict  in  favor 
of  the  plaintiff  for  the  value  of  the  goods  and 
interest,  and  the  defendant  now  moved  for  a 
new  trial  on  a  case. 

Mr.  S.  Stevens,  for  defendant. 

Mr.  J.  Holmes,  for  plaintiff. 

By  the  Court,  Nelson,  Ch.  J.  If  goods 
seised  under  the  Absconding  Debtor  Act  are 
claimed  by  a  third  person  as  his  property,  the 
sheriff  is  required  to  summon  a  jury  to  try  the 
validity  of  the  claim  "in  the  same  manner  and 
with  the  like  effect  as  in  case  of  seizure  under 
execution."  2  R.  S.,  4,  sec.  10.  If  the  jury 
find  in  favor  of  the  claimant,  the  goods  are  to 
be  forthwith  delivered  to  him  or  his  agent,  un- 
less a  bond  be  given  by  the  attaching  creditor 
to  indemnify  the  sheriff  for  the  detention  of 
the  goods;  in  which  case  he  is  bound  to  keep 
them  in  his  possession.  Id.,  sec.  11.  The  Act 
of  1813,  1  R.  L.,  158,  sec.  4,  contained  no  pro- 
vision authorizing  the  detention  of  the  goods 
by  the  sheriff  after  the  finding  of  the  jury  in 
favor  of  the  claimant.  The  present  statute  is 
new  in  this  respect,  and  from  its  explicit  lan- 
guage it  might  seem  that  the  sheriff  was  bound 
to  redeliver  the  property  after  inquisition 
found  in  favor  of  the  claimant,  unless  a  bond 
of  indemnity  was  tendered:  but  I  doubt  if  this 
be  the  true  construction.  The  preliminary  in- 
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quiry  *before  the  lury  is  not  conclu  [*388 
sive  upon  the  parties,  and  if  the  sheriff,  as  in 
case  of  an  execution,  chooses  to  take  the  tNk 
of  showing,  in  a  suit  by  the  claimant,  that  the 
property  belongs  to  the  debtor,  I  see  no  objec- 
tion to  the  seizure  and  detention  without  the  in- 
demnily.  If  the  bond  were  intended  for  the 
benefit  of  the  claimant,  and  not  of  the  sheriff, 
it  might  be  otherwise;  but  the  former  has  no 
interest  in  it.  It  is  a  bond  of  indemnity  only; 
intended  exclusively  for  the  security  of  the 
officer,  and  with  which  the  claimant  has  no 
concern.  The  10th  section  appears  to  favor 
this  view,  as  it  places  the  finding  of  the  jury 
upon  the  footing  of  an  inquisition  in  case  of  a 
seizure  on  execution. 

If,  then,  the  sheriff  detain  the  goods  not- 
withstanding the  finding  in  favor  of  the  claim- 
ant, even  without  the  bond,  I  do  not  see  that 
he  should  be  charged  with  anything  beyond  an 
act  falling  within  the  ordinary  execution  of  his 
duty;  and  if  it  should  turn  out  ultimately  that 
the  goods  belonged  to  the  claimant  and  not  to 
the  debtor,  I  do  not  think  it  should  be  regard- 
ed as  laying  any  foundation  for  damages  be- 
yond the  value  of  the  property.  It  appears  to 
me,  therefore,  that  the  inquisition  was  improp- 
erly admitted,  though  from  the  direction  the 
cause  subsequently  took.it  is  difficult  to  see  how 
it  could  have  prejudiced  the  defendant. 

But  the  verdict  is  against  the  weight  of  evi- 
dence, and  should  be  set  aside  on  that  ground. 
Fay,  the  defendant  in  the  attachment,  had  oc- 
cupied the  store  and  carried  on  the  business  of 
shoe  merchant  for  several  years,  down  to  with- 
in a  few  months  of  the  time  when  the  goods 
were  seized.  It  was  conceded  also,  that  most 
of  the  goods  attached  had  formerly  belonged 
to  and  were  left  by  Fay  in  the  store,  and  that 
the  plaintiff,  who  was  a  minor,  had  been  his 
clerk.  There  is  not  a  particle  of  proof  of  a 
purchase  or  assignment  from  Fay,  or  of  any 
other  change  of  ownership,  except  what  was 
inferred  from  the  mere  continuance  of  the  clerk 
in  the  possession  of  the  goods,  and  dealing 
with  them  as  his  own.  The  circumstances  dis- 
closed in  the  case  afford  full  proof  of  title  in 
the  *debtor.  and  made  it  necessary  for  [*389 
the  plaintiff  to  have  shown  a  purchase  or  some 
legal  transfer  of  interest  to  himself.  As  the 
evidence  stood,  it  presented  a  mere  case  of 
dealing  by  him  in  the  goods  of  his  principal; 
the  goods  still  continuing  liable  for  the  debts 
of  the  principal. 

Cowen,  J.,  was  of  opinion  that,  had  title  in 
the  plaintiff  been  shown,  the  inquisition  would, 
lave  been  admissible  in  aggravation  ofdamages 

New  trial  granted. 

Explalned-43  Barb..  377. 

Cited  In— 5  Barb.,  169 ;  29  Wig.,  165. 


WILLOUGHBY 

v. 

JOMSTOCK,   President   of    the   Mechanics- 
Banking  Association. 

Corporations — Association*  Formed  under  Gen- 
eral Banking  Laws— Parties — Recitals  in  Note 
—  Collateral  Security — Sale  of— Estoppel — 
New  Trial. 

Associations  formed  under  the  general  Banking- 
Law  are  corporations ;  and  hence,  In  an  action  by 
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such  an  institution,  it  is  no  ground  of  defense  that 
the  defendant  is  a  member  thereof. 

W.  made  a  promissory  note,  which,  among  other 
things,  recited  that  he  had  deposited  in  the  hands  of 
the  payee  certain  stock  as  collateral  security,  with 
authority  to  sell  the  same  in  case  of  non-payment. 
After  default  in  payment,  the  stock  was  sold  at  the 
Board  of  Brokers  in  the  City  of  N.  Y.  for  its  then 
market  value,  which  was  less  than  par ;  two  days 
notice  of  the  time  and  place  of  sale  having  been 
previously  given  to  W.,  who  made  no  objections. 
Held,  in  an  action  to  recover  the  balance  due  on  the 
note,  that  inasmuch  as  the  latter  contained  no  re- 
strictions as  to  the  mode  of  selling  the  stock,  and 
none  could  be  implied  from  any  established  custom 
proved  in  the  case,  the  sale  was  properly  made  at 
the  Board  of  Brokers. 

Held  further,  that  if  W.  intended  to  object  to  a 
sale  at  the  Board  of  Brokers,  he  should  have  done 
so  at  the  time  of  receiving  the  notice ;  and  that  his 
silence  in  this  respect  estopped  him  from  taking  the 
objection  at  the  trial. 

Whether  if  the  sale  of  the  stock  had  been  irregu- 
lar, the  defendant  could  have  availed  himself  of  it 
by  way  of  defense  or  recoupment,  qucere. 

A  judge's  charge  or  opinion,  which,  though  er- 
roneous, could  not  have  exerted  any  adverse  in- 
fluence upon  the  rights  of  either  party.is  not  ground 
for  reversal  upon  error. 

Citations-Laws,  1838,  p.  245;  1840,  p.  306;  1841,  p. 
351 ;  1  Hill,  616 ;  8  Wend.,  109 ;  15  Wend.,  155. 

ERROR  to  the  Superior  Court  of  the  City  of 
N.  Y.  The  action  in  the  court  below  was 
39O*]   *assumpsit  by   Comstock,  president, 
etc.,  against  Willoughby,  oil  a  promissory  note 
in  these  words: 

"$9,000.          NEW  YORK;  March  6,  1839. 

On  demand  I  promise  to  pay  to  John  H. 
Cornell   or  order  nine  thousand  dollars,  for 
value  received,   with  interest  at  the  rate  of 
seven  per  cent,  per  annum;  having  deposited 
with  him  as  collateral  security,  with  authority 
to  sell  the  same  on  the  non  performance  of  this 
promise,  four  hundred  shares  of  the  capital 
stock  of  the  Mechanics'  Banking  Association, 
and   I.  and   A.  Lawrence's  note  in  favor  of 
Sam'l   A.    Willoughby,  on  demand,  for  one 
thousand  dollars.       Sam'l  A.  Willoughby." 
Indorsed— "Pay  E.  D. Comstock,  Esq.,  Pres 
ident  of  the  Mechanics'  Banking  Associa 
tion,  or  order.  John  H.  Cornell." 

On  the  trial,  after  evidence  had  been  given 
of  the  making  and  indorsement  of  the  note  and 
of  the  organization  of  the  Mechanics'  Banking 
Association  under  the  general  Bank  Law,  the 
plaintiff  proved  that,  default  having  been 
made  in  the  payment  of  the  note,  the  stock 
thereby  pledged  was  sold  at  the  Board  of  Brok- 
ers in  the  City  of  N.  Y.,  September  7,  1840, 
and  that  two  days  previous  notice  of  the  time 
and  place  of  sale  had  been  given  to  the  defend- 
ant. The  proceeds  of  the  sale  were  $7.406.44, 
about  25  per  cent,  below  par,  being  the  full 
market  price  of  the  stock  at  that  time.  It  fur- 
ther appeared  in  evidence  that  the  defendant 
was  a  member  of  the  Mechanics'  Banking  As- 
sociation. The  defendant's  counsel  insisted 
that  the  action  could  not  be  maintained  for  the 
reason:  1.  That  the  defendant  was  a  member 
of  the  Association  of  which  the  plaintiff  was 
president;  and  2.  That  the  sale  of  the  stock  at 
the  Board  of  Brokers  was  irregular,  and  the 
Association  had  thereby  made  the  stock  its 
391*]  own.  The  court  *below  charged  the 
jury  that  the  action  was  maintainable,  though 
the  defendant  was  a  member  of  the  Associa- 
tion for  the  benefit  of  which  the  suit  was  pros- 
ecuted; and  that  if  the  defendant  had  sustained 
any  damage  by  what  he  alleged  to  be  an  ille- 
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gal  sale  of  the  stock,  such  damage  was  not  a 
legitimate  subject  of  set-off  or  matter  of  de- 
fense, but  presented  a  claim  for  damages  which 
could  be  recovered  only  in  a  distinct  suit.  The 
defendant's  counsel  excepted  to  the  charge. 
The  jury  rendered  a  verdict  in  favor  of  the 
plaintiff  for  the  balance  remaining  due  on  the 
note  after  deducting  the  sum  for  which  the 
stock  was  sold;  and,  after  judgment,  the  de- 
fendant sued  out  a  writ  of  error. 

Mr.  J.  Anthon,  for  plaintiff  in  error. 

Mr.  D.  Lord,  Jr.,  for  defendant  in  error. 

By  the  Court,  Nelson,  Ch.  J.  "We  have  re- 
peatedly held  that  associations  organized  under 
the  general  Bank  Law  of  1838,  Sess.  L.  of  1838, 
p.  245;  see,  also,  Sess.  L.  of  1840,  p.  306,  and 
Sess.  L.  of  1841,  p.  351,  are  to  be  regarded  as 
corporate  bodies.  People  v.  Assessor*  of  Water- 
town,  1  Hill,  616.  The  fact,  therefore,  that  the 
defendant  was  one  of  the  corporators,  present- 
ed no  objection  to  the  action  against  him. 

It  is  not  important  to  determine  whether  or 
not  any  misconduct  on  ihe  part  of  the  plaint- 
iff in  the  sale  of  the  stock  pledged  as  collater- 
al security  for  the  payment  of  the  note,  might 
have  been  used  as  a  defense  to  the  action  by 
way  of  reducing  the  amount  of  the  recovery 
within  the  doctrine  of  Reab  v.  M'Alister,  8 
Wend.,  109;  as  the  bill  of  exceptions  lays  no 
foundation  for  any  such  question.  There  was 
no  restriction  contained  in  the  pledge,  nor  any 
instructions  given  by  the  defendant  in  regard 
to  the  mode  of  selling  the  stock;  nor  does  the 
proof  disclose  any  established  custom  to  be  ob- 
served in  such  cases.  The  mode  of  sale,  there- 
fore, was  left  to  the  sound  discretion  of  the 
*plaintiff ;  and,  for  aught  that  appears,  [*392 
it  was  properly  exercised.  Indeed,  there  is 
nothing  in  the  case  tending  to  show  that  the 
stock  was  not  sold  for  a  fair  price,  or  that 
more  might  have  been  obtained  for  it.  But  a 
decisive  answer  is,  that  the  defendant  was  duly 
advised  of  the  time  and  mode  of  sale,  and 
made  no  objection  to  either.  If  be  was  not 
satisfied  with  the  sale  at  the  Board  of  Brokers, 
he  should  then  have  spoken.  His  silence  indi 
cated  an  acquiescence,  and  must  have  been  so 
understood  by  all  parties  concerned.  If  the 
sale  was  fairly  made  in  accordance  with  the 
notice  given  to  the  defendant  (and  there  is  no 
pretense  to  the  contrary)  he  should  be  estopped 
from  disputing  its  propriety  in  respect  to  mode 
and  place.  Were  we,  therefore,  to  differ  with 
the  court  below  upon  the  point  whether  mis- 
conduct in  the  sale  would  have  afforded  ground 
for  reducing  the  demand  us  claimed  within 
Reab  v.  M'Alister,  we  ought  not  to  disturb  the 
judgment.  The  opinion,  right  or  wrong,  could 
not  have  exerted  any  adverse  influence  upon 
the  rights  of  the  defendant,  according  to  the 
evidence  in  the  case,  as  it  was  wholly  extrane- 
ous and  immaterial.  The  court  would  have 
been  justified  in  holding  directly,  that  there 
was  no  foundation  for  the  application  of  the 
doctrine,  as  no  misconduct  in  the  sale  had 
been  proved.  We  do  not  think  the  case  of 
Taggard  v.  Curtenius,  15  Wend.,  155,  would 
have  been  decisive  against  the  defense,  if  mis- 
conduct in  the  sale  of  the  stock  had  been 
shown;  as  this  particular  ground  was  not  taken 
on  the  argument  in  that  case  nor  brought  to 
the  notice  of  the  court. 
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Judgment  affirmed. 

Banking  association— Is  a  corporation— Liability 
•>t  xtiichholders.    Cited  in— 1  Denio,  15;  8  N.  Y.,  486 
21  N.  Y.,  408:  68  N.  Y.,  185 ;  8  Barb., 230  ;  10  How.  Pr., 
136;  10  Abb.  N.  8..  66. 

Error—  What  sufficient  for  reversal.  Cited  In— 4 
Edw.,fi23;13Barb.,  118. 

Pledge  or  security— Sale  in  satisfaction  of  debt— 
Kotice— Acquiescence—  Estoppel-  Explained— 16  N. 
Y.,899:6Duer,214\ 

Cited  ln-45  N.  Y.,  720 ; 22  Hun,  356 ;  2  Duer,  412 : 10 
Bos.,  328 ;  3  Daly,  14 ;  27  Cal.,  273. 


393*]       *H ARRIS,  Sheriff,  etc., 

«. 
HARDY  ET  AL.,  Impleaded  with  GAGE. 

Practice — Action  on  Bond   Oiven  on  Arrest — 
Penalty. 

Although  a  bond  given  on  the  arrest  of  a  defend- 
ant upon  a  ii>-  exeat  cannot  be  prosecuted  without 
the  sanction  of  the  Court  of  Chancery,  yet  an  irreg- 
ularity in  this  respect  can  be  objected  only  on  mo- 
tion to  set  aside  proceedings ;  which  should  be 
made  at  the  earliest  opportunity  after  suit  brought. 

In  an  action  upon  such  bond,  proof  of  a  breach  of 
the  condition  entitles  the  plaintiff  to  a  verdict  for 
the  full  amount  of  the  penalty,  without  reference 
to  the  damages  actually  sustained. 

Citations— 2  Madd.  Ch.  Pr.,  230;  1  Ves.,  Jr.,  96 ;  7 
Vea.,  Jr.,  171 ;  1  Meriv.,  49,  51 ;  3  Bro.  Ch.,  218 ;  1  Ves. 
&  B.,  133. 

DEBT,  tried  at  the  Rensselaer  Circuit,  in 
March,  1840,  before  Cushman,  C.  Judge. 
The  action  was  by  the  plaintiff,  as  sheriff  of 
Essex  Co. ,  on  a  joint  and  several  bond  exe- 
cuted by  the  defendants  upon  the  arrest  of 
Gage,  in  virtue  of  a  ne  exeat  issued  out  of  chan- 
cery in  a  suit  by  creditor's  bill  wherein  Gage 
was  defendant  and  Webb  &  Averill  complain- 
ants. The  bond  was  in  the  penalty  of  $1,200, 
dated  June  6,  1888,  and  contained  the  usual 
condition,  viz. :  that  Gage  should  not  depart 
from  the  State  without  leave  of  the  Court  of 
-Chancery.  The  declaration  assigned  as  a  breach 
of  the  bond,  that  Gage  had  departed  from  and 
remained  out  of  the  State,  without  leave,  etc., 
so  that  the  process  of  the  Court  of  Chancery 
in  the  said  suit  could  not  be  served  on  him.  In 
addition  to  a  plea  of  non  estfactum,  the  defend- 
ants pleaded  specially,  among  other  things, 
that  no  process  had  been  issued  in  the  chan- 
cery suit  against  Gage  which  had  not  been  duly 
served  on  him.  The  plaintiff  took  issue  upon 
this  allegation.  On  the  trial,  after  proof  of 
the  execution  of  the  bond,  it  was  shown  on  the 
part  of  the  plaintiff  that  a  summons  had  been 
issued  in  the  chancery  suit  requiring  Gage  to 
appear  before  a  master,  but  that  it  could  not 
be  served  on  him  in  consequence  of  his  ab 
sence  from  the  State.  Upon  this  evidence  the 
plaintiff  claimed  a  verdict  for  the  full  amount 
of  the  penalty  of  the  bond.  The  chancery  suit 
was  commenced  by  the  filing  of  a  creditor's 
bill;  and  the  present  defendants  offered  to 
prove  that  when  Gage  left  the  State  he  was  ut- 
394*]  terly 'insolvent,  and  had  so  continued 
ever  since.  This  evidence  was  objected  to,  and 
excluded.  The  defendants  then  offered  to  show 
that,  since  the  execution  of  the  bond  in  ques- 
tion, the  complainants  in  the  chancery  suit 
had  collected  some  $300  of  their  judgment 
against  Gage.  The  plaintiff  objected  to  the  evi- 
dence, and  the  judge  decided  that  it  was  inad- 
missible under  the  pleadings.  The  defend- 
ants' counsel  requested  the  judge  to  charge 
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the  jury  that  the  plaintiff  was  only  entitled  to 
a  verdict  for  such  damages  as  he  had  actually 
sustained  in  consequence  of  the  absence  of 
Gage,  and  that  these  were  merely  nominal. 
The  judge  refused  to  charge  as  requested,  and 
directed  the  lury  to  find  in  favor  of  the  plaint- 
iff for  the  whole  penalty  of  the  bond.  A  ver- 
dict having  been  rendered  accordingly,  the  de- 
fendants now  moved  for  a  new  trial  on  a  cane. 

Mr.  A.  C.  Hand,  for  the  defendants,  in- 
sisted, in  addition  to  the  points  taken  at  the 
trial,  that  the  suit  could  not  be  sustained  with- 
out averring  and  proving  an  order  of  the 
Court  of  Chancery  authorizing  it. 

Mr.  S.  Stevens,  for  plaintiff. 

By  the  Court,  Nelson,  Ch.  J.  It  is  too  late 
to  raise  the  objection  that  this  suit  was  com- 
menced without  the  sanction  of  the  Court  of 
Chancery.  No  doubt  the  objection  would  have 
been  fatal,  on  a  motion  to  set  aside  the  pro- 
ceedings, which  should  have  been  made  at  the 
earliest  opportunity  after  suit  brought;  and,  I 
presume,  the  Chancellor  would  have  restrained 
the  plaintiff  from  proceeding  in  the  action,  if 
application  had  been  made  to  him. 

On  issuing  a  writ  of  ne  exeat,  the  Court  of 
Chancery  directs  the  sum  for  which  the  officer 
is  required  to  take  security,  which  is  always 
marked  on  the  writ.  2  Madd.  Ch.  Pr.,  230  ;  and 
see,  Evans  v.  Evans,  1  Ves.,  Jr.,  96;  Shaftoe,  v. 
Shaftoe,  7  Id.,  171.  If  the  defendant  leave  the 
State  without  permission, an  order  will  be  grant- 
ed directing  his  sureties  to  pay  the  money  into 
*cpurt.  or,  in  default  thereof,  that  a  [*395 
suit  be  brought  upon  the  bond.  Mutgrave  v. 
Medex,  1  Meriv.,  49;  Utten  v.  Utten,  Id.,  51;  2 
Madd.  Ch.  Pr.,  230.  The  writ  will  be  dis- 
charged, on  paying  into  court  the  sum  for 
which  it  is  marked,  Id.,  and  upon  giving  se- 
curity to  abide  by  the  decree.  Atkinson  v. 
Leonard,  3  Bro.  Ch.,  218;  Howden  v.  Rogers,  1 
Ves.  &  Bea.,  133.  The  fund  is  under  the  con- 
trol of  the  Court  of  Chancery,  and  will  be  dis- 
posed of  with  due  regard  to  the  rights  of  all 
parties  concerned.  This  court  does  not  enter 
into  the  question,  or  undertake  to  settle  the 
amount  for  which  the  sureties  should  be  held 
liable  upon  the  bond.  The  sum  for  which  the 
writ  is  marked  and  the  bond  given,  is  conclu- 
sive in  the  suit  at  law,  having  been  ascertained 
and  fixed  by  the  Court  of  Chancery  before  the 
issuing  of  the  ne  exeat.  We  do  not  revise  that 
determination,  but  hold  the  wureties  liable  for 
the  whole  debt.  When  the  proceedings  in 
chancery  are  closed,  the  fund  is  there  applied 
to  the  payment  of  the  amount  decreed  ;  and 
whatever  balance  may  remain,  is  paid  over  to 
the  proper  parties.  The  cause  was  properly 
disposed  of  at  the  circuit,  and  the  motion  for 
a  new  trial  should,  therefore,  be  denied. 

New  trial  denied. 
Distinguished— 10  How.  Pr,  347. 
Cited  in-6  How.  Pr.,31 ;  19  How.  Pr.,388;  7  Boa., 
677 ;  44  Wis.,  361. 


WARD  v.  THE  PEOPLE. 

Indictment  for  Larceny — Evidence,  Confessions 
as — Privilege  of  Witness— Practice— Revised 
Statutes — Accessories — Ice — May  Be  Subject  of 
Larceny. 

On  the  trial  of  an  indictment  for  larceny,  it  ap- 
peared that  the  owner  of  the  goods,  on  the  prison- 
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er's  expressing  contrition  for  the  offense,  promised 
not  to  prosecute  him ;  but  the  officer,  whom  they 
soon  met,  told  them  the  matter  could  not  be  settled 
and  immediately  arrested  the  prisoner.  Held,  that 
the  prisoner's  confessions,  made  afterwards,  were 
admissible  in  evidence  against  him,  notwithstand- 
ing the  previous  promise  of  the  owner. 

Where  a  bill  of  exceptions  shows  that  certain  evi- 
dence was  excluded  in  the  court  below  on  objec- 
tion made,  but  does  not  state  the  ground  of  either 
the  objection  or  decision,  any  objection  which  might 
have  been  available  at  the  trial  may  be  urged  on  the 
argument  in  this  court.  Per  Nelson,  Ch.  J. 

A  witness  is  not  bound  to  answer  whether  he  has 
been  guilty  of  stealing ;  as  his  reply  might  subject 
him  to  criminal  punishment. 

396*]  *If  the  goods  of  A  be  stolen  by  B,  and  after- 
wards they  be  stolen  from  B  by  C,  an  indictment 
against  the  latter  may  allege  the  title  to  be  in  either 
A  or  B,  at  the  election  of  the  pleader. 

Semblc,  that  the  Revised  Statutes  have  not  made 
the  offense  of  petit  larceny  a  misdemeanor;  but  that 
it  is  still  a  felony,  as  at  common  law. 

There  are  no  accessories  in  petit  larceny ;  but  all 
concerned  in  the  commission  of  the  offense  are  prin- 
cipals. 

Ice,  put  away  in  an  ice-house  for  domestic  use,  is 
private  property  and,  as  such,  the  subject  of  lar- 
ceny. 

Citations— 2  East,  Cr.  L.,  654,  743 ;  2  Russ.,  156 ;  1 
Hale,  P.  C.,  507,  530 ;  2  R.  S.,  690,  sec.  1 ;  720,  sec.  30 ; 
Fost.,  73;  1  Russ..  31:  12  Co.,  81 ;  3  Chit.  Cr.  L.,  924 ; 
Cowen  &  H.  Notes  to  Phil.  Ev.,  235-250. 

ERROR  to  the  Oneida  General  Sessions, 
where  Ward  was  convicted  of  petit  lar- 
ceny, second  offense.  The  indictment  charged 
the  prisoner  with  having  stolen  twenty  five 
pounds  of  butter,  the  property  of  one  John 
Flagg;  and  then  alleged  a  previous  conviction, 
etc.,  of  the  prisoner,  by  a  Court  of  Special  Ses- 
sions, on  a  charge  of  stealing  ice  from  the  ice- 
house of  one  Fay.  On  the  trial,  the  second 
offense  was  established  by  the  testimony  of 
Flagg,  the  alleged  owner.  In  the  course  of 
Flagg's  examination,  it  appeared  that,  after  the 
butter  had  been  stolen  and  recovered,  a  con- 
versation took  place  between  the  witness  and 
Ward,  in  which  the  latter  expressed  his  regret 
for  having  committed  the  offense,  and  desired 
the  witness  not  to  institute  proceedings  against 
him.  The  witness  promised  to  comply,  pro- 
vided the  prisoner  would  satisfy  the  constable 
for  his  trouble  in  searching  for  the  property. 
This  the  prisoner  agreed  to  do,  and  on  meet- 
ing the  constable  shortly  afterwards,  they  both 
informed  him  that  the  matter  was  settled.  The 
constable  said  it  could  not  be  settled;  and 
thereupon  he  arrested  Ward,  and  put  him  in 
prison.  Ward  then  said:  "Why  don't  you  take 
Harvey  Arnold?  he  was  with  me."  The  pris- 
oner's counsel  objected  to  the  receiving  of  this 
confession  in  evidence,  on  the  ground  of  its 
having  been  made  under  the  influence  of  pre- 
vious inducements  held  out  to  the  prisoner  by 
Flagg.  The  court  overruled  the  objection, 
and  the  prisoner's  counsel  excepted.  Flagg 
also  testified  that  he  bought  the  butter  in  ques- 
tion of  the  captain  of  a  canal-boat.  The  pris- 
oner's counsel  proposed  to  ask  the  witness  if 
he,  or  if  he  and  the  canal-boat  captain  togeth- 
er did  not  steal  the  butter.  This  question  was 
397*]  *objected  to,  and  the  objection  sus- 
tained; whereupon  the  prisoner's  counsel  again 
excepted.  It  appeared  in  the  course  of  the  tri- 
al, that  the  butter  stolen  from  Flagg  had  been 
previously  stolen  from  firkins  on  a  canal-boat, 
and  the  evidence  tended  strongly  to  connect 
Flagg  with  the  larceny.  Harvey  Arnold  tes- 
tified that  he  (Arnold)  stole  the  butter  in  ques- 
tion, and  that  the  prisoner  was  not  present  at 
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the  time;  but  that  the  larceny  was  committed 
with  his  advice  and  procurement.  The  record 
of  the  former  conviction  being  offered  in  evi- 
dence, was  objected  to  on  the  ground  that  ice 
was  not  the  subject  of  larceny.  The  court 
overruled  the  objection,  and  the  prisoner's 
counsel  excepted.  After  the  testimony  was 
closed,  the  prisoner's  counsel  requested  the 
court  below  to  charge  that  if  the  jury  believed 
Arnold  took  the  butter  under  the  circum 
stances  disclosed  by  him,  the  prisoner  was 
guilty  as  accessory,  and  not  as  principal;  and 
that  he  could  not,  therefore,  be  convicted  un- 
der this  indictment.  The  court  charged  that 
if  Arnold  took  the  property  in  the  absence  of 
the  prisoner,  but  by  his  advice  and  procure- 
ment, the  latter  was  a  principal  in  the  offense, 
as  there  could  be  no  accessories  in  petit  lar- 
ceny. The  counsel  for  the  prisoner  excepted 
to  the  charge.  The  jury  rendered  a  verdict 
of  guilty;  and,  after  judgment,  the  prisoner 
sued  out  a  writ  of  error. 

Mr.  W.  M.  Allen,  for  plaintiff  in  error. 

Mr.  W.  C.  Noyes,  for  people. 

By  the  Court,  Nelson,  Ch.  J.  The  prison- 
er's confession  was  properly  received  in  evi 
dence.  It  was  made  after  he  had  been  dis- 
tinctly apprised  by  the  officer  that  the  offense 
could  not  be  settled,  and  when  he  knew  that 
the  law  must  take  its  course.  The  confession 
cannot,  therefore,  be  said  to  have  been  made 
under  the  influence  of  previous  inducements. 
(See  Cowen  &  H.  Notes  to  Phil.  Ev.,  235-250.) 

*The  question  put  to  Flagg  was  [*398 
properly  overruled.  In  the  first  place,  the  wit- 
ness was  not  bound  to  answer  the  question,  as 
it  might  subject  him  to  criminal  punishment; 
and  as  no  ground  is  stated  in  the  bill  of  excep- 
tions upon  which  the  testimony  was  claimed 
to  be  competent  on  one  side,  or  incompetent  on 
the  other,  any  objection  may  be  urged  to  it 
here  that  could  have  been  taken  on  the  trial. (a) 
The  claim  to  have  it  received  was  general,  and 
so  was  the  objection  to  its  admissibility.  In 
the  second  place,  if  the  question  had  been  an- 
swered in  the  affirmative,  the  fact  would  have 
been  immaterial,  because  possession  of  prop- 
erty in  the  thief  is  sufficient  to  make  it  the  sub- 
ject of  larceny;  and  the  title  may  be  laid  either 
in  the  owner  or  the  thief.  Thus,  if  A  steal 
goods  from  B,  and  C  afterwards  steal  the  same 
goods  from  A,  C  is  a  felon  both  as  to  A  and 
B.  2  East,  Cr.  L.,  654;  2  Russ.,  156;  1  Hale, 
P.  C.,  507. 

It  was,  doubtless,  intended  by  the  Legisla 
ture  to  reduce  the  offense  of  petit  larceny  to 
the  grade  of  a  misdemeanor;  but  I  am  inclined 
to  think  they  did  not  accomplish  their  object. 
The  statute  "declares,  that  "Every  person  who 
shall  be  convicted  of  stealing,  etc.,  the  personal 
property  of  another,  of  the  value  of  twenty- 
five  dollars  or  under,  shall  be  adjudged  guilty 
of  petit  larceny,  and  shall  be  punished  by  im- 
prisonment in  the  county  jail,"  etc.  2  R.  S., 
690,  sec.  1.  The  crime  is  felony  at  common  law; 
2  East,  Cr.  L.,  736;  3  Chit.  Cr.  L.,  924;  and  the 
only  provision  in  the  statute  that  can  go  to 
change  the  common  law  character  of  the  of- 

(a)Qucere,  however,  whether  the  witness'  privilege 
in  such  case  be  not  so  far  personal  that  the  party  is 
unable  to  avail  himself  of  it.  See  Marston  v.  Downes, 
1  Ad.  &  Ell.,  31 :  Thomas  v.  Newton,  1  Mood.  &  M.,  48, 
n.b. 
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fense  is  that  which  declares  that  the  term  "fel- 
ony," when  used  in  any  statute,  shall  be  con- 
Htriied  to  mean  an  offense  for  which  the  offend- 
er, on  conviction,  would  be  punishable  by 
death,  or  by  imprisonment  in  a  Stale  Prison. 
2  R.  S..  702,  sec.  30.  This  provision  defines 
JW9*]  *statute  felonies, but  does  not  interfere 
with  those  existing  at  common  law  untouched 
by  the  statute,  of  which  the  offense  of  petit 
larceny  is  one.  The  question  is  not,  however, 
material  in  this  case  ;  for  whether  the  offense 
be  regarded  as  a  felony  or  misdemeanor,  it  is 
well  settled  that  there  are  no  accessories  in  petit 
larceny.  All  are  principals.  The  very  point 
was  determined  in  Evan's  case.by  all  the  judges. 
Foster,  73  ;  see,  also,  2  East,  Cr.  L..  743  ;  1 
Russ.,  81;  1  Hale,  P.  C.,  530,  616;  12  Rep.,  81. 

There  can  be  no  doubt  that  ice  put  away  in 
an  ice  house  for  domestic  use,  is  the  private 
property  of  the  party  and,  as  such,  the  subject 
of  larceny,  it  is  now  a  very  important  article 
of  commerce  to  be  found  in  the  markets  of 
every  commercial  country. 

I  am  satisfied  the  conviction  was  right,  and 
that  the  judgment  should  be  affirmed. 

Ordered  accordingly. 

Affirmed— 6  Hill,  144. 

Explained-18  N.  Y.,  14;  38  N.  Y.,  138. 

Petit  larceny— Is  felony.  Overruled— 22  N.  Y.,  317 : 
«1  Barb.,  631,  632. 

Commented  on— 5  Hill,  262. 

Cited  in-26  Hun.  59 ;  3  Park.,  255  ;  3  Duer,  388;  12 
Leg.  Obs.,  205 ;  10  Mich.,  175. 

Larceny—  Indictment  may  be  founded  upon  posses- 
Kional,  though  wrongful.  Reviewed— 37  N.  Y.,  131 ;  4 
Trans.  App.,  46 ;  4  Abb.  N.  S..  103. 

Explained— 9  Barb.,  670. 

Excluded  evidence—  What  objections  may  be  urged 
upon  appeal.  Distinguished— 1  Keyes,  69 ;  2  Abb. 
App.  Dec.,  360. 

Also  cited  in— 17  Barb.,  565;  3  Duer,  352. 


THE  PEOPLE,  ex  rel.  BARRY,  «.  MERCEIN. 

Habeas  Corpus — Costs — Custody  of  Cliildren — 
Father,  Entitled  to — Habeas  Corpus  to  Re- 
cover Custody — Validity  of  Agreement  between 
Husband  and  Wife  as  to — Res  Judicata  in 
Cases  where  Subject- Matter  is  Constantly 
Changing. 

It  is  no  objection  to  the  relator's  right  to  proceed 
on  a  haljeas  corpus  ad  8ubjiciendum,tti&t  the  costs  of 
a  former  habeas  corpus  in  the  same  matter  remain 
unpaid. 

The  rule  is  the  same  in  this  respect  whether  the  pro- 
ceeding in  which  the  objection  is  taken  be  regarded 
as  at  common  law,  or  under  the  statute.  Per  Cow- 
en.  ./. 

Where  a  wife,  who  had  voluntarily  deserted  her 
husband,  lived  with  M.  her  father  and,  with  his 
countenance  and  consent,  withheld  from  her  hus- 


NOTK.— 1.  Parent  and  child— Custody  of  child. 

The  father  is  the  natural  guardian  of  the  child  and 
is  entitled  to  its  custody.  The  court  may  control 
this  right  in  the  child's  Interest.  See  People  v.  Che- 
garay,  18  Wend.,  637,  note.  See,  also,  In  connection 
with  the  above  case  of  People  v.  Mercein,  Matter  of 
Wollstonecraft,  4  Johns.  Ch..  80;  Commonwealth  v. 
Addicks,  5  Binney,  530 ;  U.  S.  v.  Green,  3  Mason,  482; 
State  v.  Smith,  6  Greenl.,  462 ;  Ex  parte  Crouse,  4 
Wharton,  9;  Creuze  v.  Hunter,  2  Cox,  243;  Hex  v. 
De  Mannerville,  5  East,  221 ;  De  Mannerville  v.  De 
Mannerville.  10  Ves.,52 ;  Archer's  case,  1  Ld.  Kaym.. 
873:  Rex  v.  Delaval.  3  Burr.,  1434;  Rex  v.  Smith,  2 
8tr.,  982 : 2  Kent,  Com..  179, 194,  205, 220. 

2.  Former  adjudication— When  a  bar.    See  Gard- 
ner v.  Buckbee.3  Cow.,  120,  note  :  Wilder  v.  Case.  16 
Wend.,  583,  note ;  Shall  v.    Lathrop,  ante,  p.  237. 
note. 

3.  Revocation  of  articles  of  separation.    See  Shel- 
thar  v.  Gregory,  2  Wend.,  422,  note. 
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band  the  custody  of  one  of  their  children:  beld.that 
a  habeas  corpus  lay  against  M.  to  inquire  into  the 
cause  of  the  detention,  be  being  a  party  to  the 
wrong.  • 

In  rcepcct  to  a  civil  injury,  the  law  regards  all  who 
participate  in  and  promote  It  as  principal  wrong- 
doers, and  severally  responsible  to  the  person  whose 
rights  are  invaded.  Per  Cowen,  J. 

Whether  a  proceeding  by  habeas  corpus,  under  2 
R.  S.,  563,  et  seq.,  may  ordinarily  be  instituted  with- 
out the  privity  of  the  prisoner  or  person  detained. 
queer  e. 

A  father  whose  infant  child  is  illegally  detained 
from  him,  may  properly  apply  for  a  hat/eon  corpu* 
in  bis  own  right,  without  the  privity  of  the  child. 

*As  between  husband  and  wife,  the  claim  of  [*4OO 
the  former  to  the  custody  of  their  in  I  am  childreB 
is,  in  general,  paramount,  and  will  be  enforced. 

Accordingly,  on  hatteas  corpus  by  a  husband  to  re- 
cover possession  of  bis  infant  daughter,  withheld 
from  him  by  his  wife  and  her  father,  the  court  en- 
forced the  husband's  claim  as  paramount,  though 
the  daughter  was  less  than  five  years  old.  and  of  a 
feeble  constitution. 

Though  an  agreement  for  a  separation  between 
husband  and  wife  may,  in  certain  cases,  be  valid, 
the  husband  cannot  alienate  to  the  wife  bis  right 
to  the  custody  and  care  of  their  children.  Per  Cow- 
en,  J. 

The  general  doctrine  relating  to  agreements  for 
separate  maintenance  and  residence,  as  between 
husband  and  wife,  discussed  and  its  policy  exam- 
ined. Per  Cowen,  J. 

Where  an  instrument  was  executed  between  a 
husband,  his  wife  and  her  father,  by  which  the 
former  covenanted  that  be  would  leave  with  his 
wife  their  infant  child  until  a  specified  period,  and 
afterwards  relinquish  to  her  all  his  right  to  the  child, 
provided  she  required  it;  held,  that  the  instrument 
was  void  as  an  agreement,  and  revocable  as  a  dele- 
gation of  power. 

Our  law  recognizes  no  general  authority  in  a  father 
to  dispose  of  bis  children  except  for  some  specific 
and  temporary  purpose;  such  as  apprenticeship 
during  the  father's  life,  or  guardianship  after  bis 
death.  Per  Cowen,  J. 

The  decision  of  a  Judge  on  habeas  corpvu.ref  using 
to  transfer  the  custody  of  an  infant  child  from  its 
mother  to  the  father,  is  at  most,  only  conclusive  in 
respect  to  facts  and  circumstances  then  existing, 
and  not  as  to  such  as  arise  afterwards. 

Accordingly,  where  the  decision  was  made  in 
March,  1841,  and  about  a  year  and  six  months  after- 
wards the  father  instituted  another  proceeding  of 
a  like  character,  alleging  as  a  new  and  materiafcir- 
cuinstance  the  advanced  age  of  the  child,  etc.:  held, 
that  his  claim  was  not  barred.  Nelson,  Ch.  J.,  dis- 
sented. 

The  doctrine  of  res  judicata  as  applicable  to  cases 
where  the  subject-matter  is  constantly  changing  by 
lapse  of  time,  and  other  causes,  discussed  and  illus- 
trated. Per  Cowen,  J. 

Citations— 2  R.  S.,  466,  sec.  25,  2d  ed. :  4  Moore,  366; 
3  Wils.,  172:  1  Str..  478;  8  Paige,  47,  67, 68:  1  Bl.  Com., 
468.  471.  478,  479 :  »  Wend.,  449 :  25  Wend..  64. 72.  83 :  1 
Burr.,  542:  8  Johns.,  328:  1  Hagg.  Consist.,  35;  8  Pick., 
113 ;  2  Yerg.,  467,  470 ;  9  Serg.  &  R..  424  :  6  Vt.,  20 :  10 
Johns.,  328 ;  14  Johns.,  63:  1  Cow.,  485;  Runn.  Eject., 
12  ;  1  Show.,  28 ;  1  Phil.  Ev.,  Cow.  &  H.'s  ed.,  334 ;  4 
Gill.  &  J.,  345,  a55 ;  Laws,  1837,  p.  230  ;  5  T.  H.,  89 ;  1 
Dowl.  Pr.  Cas.,  81. 

HABEAS  corpus  ad  mbjiciendum,  issued  and 
returned  at  the  last  term  of  this  court. 
The  writ  commanded  the  respondent,  Thomas 
R.  Mercein,  to  bring  into  court  Mary  Mercein 
Barry,  an  infant  child  of  John  A.  Barry,  the 
relator  ;  the  said  child,  as  alleged,  being  ille- 
gally detained  by  the  respondent,  and  withheld 
from  the  relator's  custody.  The  petition  for 
the  writ  did  not  purport  to  be  presented  on  be- 
half of  the  child,  but  by  the  relator  in  his  right 
as  father.  From  the  petition  and  return  it  ap- 
peared that,  at  the  time  of  awarding  the  writ, 
the  child  was  about  four  years  ami  six  months 
old  ;  that  her  mother,  Eliza  Anna  Barry,  wife 
of  the  relator,  was  a  daughter  of  the  respond- 
ent ;  *that  she,  with  the  respondent's  [*40 1 
consent  and  countenance,  was  living  at  bis 
house,  in  a  state  of  roluntary  separation  from 
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her  husband,  having  the  said  child  with  her  ; 
that  the  relator  had  made  'repeated  applica 
tions  to  his  wife  and  the  respondent  for  the 
•custody  of  the  child,  but  without  success,  etc. 
The  marriage  between  the  relator  and  the 
said  Eliza  Anna  took  place  in  the  spring  of 
1835,  at  her  father's  house  in  the  City  of  N.  Y. ; 
she  then  being  upwards  of  twenty  five  years  of 
age,  the  relator  a  British  subject,  born  in  Nova 
Scotia,  where  he  was  engaged  in  business.. 
Shortly  after  this  event  he  and  his  wife  pro- 
ceeded to  Nova  Scotia,  and  resided  there  for  a 
year.  They  then,  at  her  solicitation,  removed 
to  the  City  of  N.  Y. ,  at  which  place  he  engaged 
in  mercantile  pursuits.  His  N.  Y.  business 
proving  unfortunate,  however,  in  the  winter 
of  1837,  he  found  himself  constrained  to  re- 
linquish it.  Previous  to  this, two  children  were 
born,  the  issue  of  the  marriage,  viz.  :  a  son, 
now  between  five  and  six  years  old,  and  a 
daughter,  the  child  in  question.  In  the  spring 
of  1838  it  was  arranged  between  the  relator.his 
wife  and  the  respondent,  that  she  and  the  two 
children  should  stay  at  the  respondent's  house, 
while  the  relator  went  to  Nova  Scotia  with  a 
view  to  reestablishing  himself  in  business 
there.  Nothing  like  a  permanent  separation 
was  proposed  or  contemplated  at  this  time;  at 
least,  there  was  no  evidence  of  such  having 
been  the  intent  either  of  the  relator  or  his  wife. 
He  embarked  for  Nova  Scotia  in  April,  1838, 
accompanied  by  his  elder  daughters,  children 
of  a  former  marriage;  and,  after  an  absence  of 
three  or  four  weeks,  he  returned,  proposing  to 
his  wife  certain  measures  preparatory  to  their 
permanent  settlement  in  Nova  Scotia.  She 
strongly  opposed  his  views  on  that  subject,  and 
finally  told  him  she  never  would  consent  to  go, 
•etc.;  that  he  might  force  her  to  go  by  taking 
her  son;  but  rather  than  this,  she  would  pre- 
fer to  part  with  the  relator  at  once.  He  ex- 
pressed himself  displeased  and  disappointed 
with  her  conduct;  and,  after  some  further  con- 
4O2*]  versation,  *left  the  respondent's  house. 
Various  letters  then  passed  between  the  relator 
.and  his  wife  respecting  their  future  views  and 
intentions,  the  disposition  to  be  made  of  their 
children,  etc.  ;  and  the  correspondence  finally 
resulted  in  an  agreement,  executed  under  the 
hands  and  seals  of  the  relator,  his  wife  and  the 
respondent,  as  follows:  "Agreement  made  this 
7th  day  of  June,  1838,  between  John  A.  Barry 
of  the  first  part,  Eliza  Anna  Barry  of  the  sec- 
ond part,  and  Thomas  R.  Mercein  of  the  third 
part.  Whereas,  certain  differences  have  existed 
between  John  A.  Barry  and  Eliza  Anna,  which 
it  is  their  mutual  desire  shall  be  amicably  and 
peacefully  arranged  and  reconciled  ;  and  the 
said  John  A.  Barry's  business  requiring  him  to 
be  absent  from  New  York  for  a  time ;  and 
neither  individual  at  present  wishing  a  final 
separation:  It  is  agreed,  between  the  aforesaid 
-John  A.  Barry  of  the  one  part,  the  said  Eliza 
Anna,  his  wife,  of  the  second  part.and  Thomas 
R.  Mercein  of  the  third  part,  that  the  said  John 
A.  Barry  shall  leave  in  the  care  and  keeping 
of  his  said  wife,  until  the  first  day  of  May  next 
ensuing,  their  daughter,  Mary  Mercein  ;  and 
that  on  that  day  or  so  soon  thereafter  as  may 
be,  he  shall  relinquish  to  Eliza  Anna,  his  said 
wife,  all  his  right  existing  at  that  or  accruing 
-at  any  then  future  period  to  their  said  daugh- 
ter, provided  his  said  wife  shall  then  require 
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him  jso  to  do.  The  aforesaid  parties  also  cove- 
nant and  agree  that  Mercein,  the  son  of  the 
said  John  A.  and  Eliza  Anna,  shall  be  left  in 
the  care  and  keeping  of  his  said  mother  until 
she  shall  be  required  by  his  said  father  to  de- 
liver him,  the  said  Mercein,  to  him  the  said 
John  A.  Barry ;  the  said  mother  having,  at 
such  time,  the  option  to  accompany  him.  Fi- 
nally it  is  agreed  between  the  aforesaid  parties, 
that  this  document  may  be  canceled 'an  nulled 
and  destroyed  at  any  moment  by  the  mutual 
consent  of  the  said  John  A.  Barry  and  Eliza 
Anna,  his  wife.  In  witness,"  etc. 

In  the  latter  part  of  June,  1838,  the  relator 
again  embarked  for  Nova  Scotia,  and  returned 
September  8,  following.  At  this  time  he  pro- 
posed to  his  wife  that  he  would  remain  in  N. 
Y.  until  spring,  provided  she  would  positively 
*proinise  then  to  return  with  him  to  [*4O3 
Nova  Scotia.  She  refused;  and,  in  the  course 
of  the  interview,  he  spoke  of  taking  their  son 
from  her  in  case  she  persisted  in  her  refusal. 
She  acknowledged  his  power  of  doing  so,  but 
admonished  him  that  such  a  step  would  seal 
their  fate.  The  son  was  afterwards  given  up 
to  the  relator,  and  has  since  remained  with  him. 

May  18,  1839,  the  relator  instituted  proceed- 
ings by  habeas  corpm  before  the  Recorder  of 
the  City  of  N.  Y.,  to  obtain  the  custody  of  the 
child  now  in  question.  The  writ  was  directed 
to  the  respondent,  and  he  and  the  relator's  wife 
united  in  making  return  to  it.  The  result  was, 
an  order  by  the  recorder  ' '  that  the  said  Mary 
Mercein  Barry  do  remain  in  the  care  and  cus- 
tody of  the  said  Eliza  Anna  Barry,  until  the 
said  John  A.  Barry  and  the  said  Eliza  Anna 
Barry  shall  make  some  arrangement  or  com- 
promise, or  until  the  custody  of  the  said  child 
shall  be  changed  by  a  judicial  decision."  This 
order  was  made  July  1,  1839.  On  the  13th  of 
the  same  month,  the  relator  obtained  another 
writ  of  habeas  corpus  from  the  Chancellor.  This 
was  also  directed  to  the  respondent  ;  and  the 
proceedings  thereupon,  together  with  the  opin- 
ion of  the  Chancellor,  may  be  seen  in  8  Paige, 
48,  et  seq.  The  Chancellor's  order  declared 
"  that  the  said  infant  daughter  of  the  relator 
is  not  improperly  restrained  of  her  liberty  by 
the  said  Thomas  R.  Mercein,  and  that  no  good 
reason  now  exists  for  taking  the  said  infant 
child  from  the  care  and  protection  of  the  said 
Thomas  R.  Mercein,  etc.,  and  this  court,  there- 
fore, will  not  make  an  order  to  take  the  said  in- 
fant child  from  the  custody  and  nurture  of  its 
mother,  etc., for  the  purpose  of  delivering  it  up 
to  the  relator,"  etc.  This  order  was  dated  Aug- 
ust 26,  1839.  October  29,  following,  the  relator 
instituted  like  proceedings  before  William  Ing- 
lis.one  of  the  associate  judges  of  the  C.  P.  of  the 
City  and  County  of  N.  Y.  The  respondent  inter- 
posed the  same  facts  upon  which  he  had  pre- 
vailed before  the  Chancellor  and  the  recorder; 
insisting,  moreover,  that  the  orders  made  by 
those  officers  respectively,  constituted  a  bar  to 
*further  litigation  as  to  the  same  sub  [*4O4 
ject-matter.  The  final  order  of  Judge  Inglis  was 
made  April  30,  1840,  refusing  to  deliver  up  the 
child  to  the  relator.  See,  25  Wend.,  68-70. 
The  relator  caused  these  proceedings  to  be  re- 
moved by  certiorari into  this  court;  where  they 
were  reversed.  Id.,  72-83.  The  respondent 
thereupon  sued  out  a  writ  of  error;  and  after- 
wards the  Court  for  the  Correction  of  Errors 
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reversed  the  decision  of  this  court, and  affirmed 
that  of  Judge  Inglis.  with  costs  to  be  paid  !>y 
the  relator.  Id.,  88-106.  Intermediate  the  decis 
iou  by  this  court  and  that  of  the  Court  for  the 
Correction  of  Errors, viz. :  in  October,  1840,  the 
relator,  on  application  to  this  court,  obtained 
a  fourtli  habeas  corpus,  returnable  on  the  80th 
of  the  same  month,  before  Thomas  J.  Oakley, 
one  of  the  associate  justices  of  the  Superior 
Court  of  the  City  of  N.  Y. ;  see,  Sess.  L.  of 
1887,  p.  230;  this  writ  being  directed  to  the  re- 
spondent and  the  relator's  wife,  and  having  the 
like  object  with  the  others.  A  return  was 
made,  and  the  proceedings  remained  pending 
until  March,  1841,  when  Judge  Oakley  decided 
"  that  said  infant  child,  Mary  Mercein  Barry, 
is  not  improperly  restrained  of  her  liberty  by 
the  said  Thomas  R.  Mercein  and  the  said  Eliza 
Anna  Barry,  or  either  of  them,  and  that  the 
said  infant  child  be  not  taken  from  its  mother, 
etc.,  to  be  given  to  the  said  John  A.  Barry,  and 
that  the  said  writ  of  habeas  corpus  be  dis 
charged." 

Soon  after  this  the  relator  returned  to  Nova 
Scotia,  where  he  engaged  in  business  and  has 
continued  to  reside;  having  occasionally,  how- 
ever, during  the  interval,  been  in  the  City  of 
N.  Y.  The  petition  mentioned  various  fruit- 
less efforts  on  his  part  since  the  decision  of 
Judge  Oakley,  to  obtain  the  custody  of  the 
child,  and  induce  his  wife  to  live  with  him. 

The  respondent  denied  that  he  detained  or 
withheld  the  child  from  the  relalor,  otherwise 
than  by  protecting  the  said  Eliza  Anna  in  her 
refusal  to  deliver  it  up,  etc.  In  order  to  justify 
the  latter  in  the  position  she  had  assumed  with 
respect  to  the  relator,  the  respondent  gave  a 
detailed  account  of  various  instances  of  do- 
mestic difficulty  which  had  occurred  between 
4O5*]  the  *relator  and  his  wife,  commencing 
shortly  after  the  marriage.  It  is  impos- 
sible to  state  these  with  any  tolerable  de- 
gree of  accuracy,  without  occupying  more 
space  than  their  relative  importance  would 
warrant.  An  attempt  was  also  made  in  the  re- 
turn to  question  the  relator's  qualifications  and 
fitness  for  having  the  care  and  education  of 
the  child.  The  conclusions  which  the  facts  on 
this  and  the  preceding  topic  tended  to  sustain, 
will  be  seen  by  the  opinions  delivered  by  the 
judges.  The  respondent  annexed  to  his  pres- 
ent return,  full  copies  of  the  returns  respect- 
ively made  to  each  of  the  former  writs  of  ha- 
beas corpus;  re  asserting  the  truth  of  the  facts 
therein  set  forth.  It  thus  appeared  that  one 
main  ground  of  defense  urged  in  those  pro- 
ceedings was,  the  tender  age  and  ill  health  of 
the  child  ;  its  feeble  constitution,  etc.  The 
present  return,  moreover,  insisted  upon  the 
several  decisions  above  set  forth  as  constituting 
a  bar  to  the  claim  now  interposed  by  the  re- 
lator. It  further  appeared  by  the  return  that 
the  respondent's  costs  in  the  Court  for  the  Cor- 
rection of  Errors  had  been  taxed  at  $ 345. 62, 
and  demanded  of  the  relator  before  the  issuing 
of  the  present  writ ;  and  that  he  had  not  yet 
paid  them.  The  respondent  insisted  that,  un- 
til these  costs  were  paid,  the  rclator  was  not 
entitled  to  be  again  heard. 

Many  facts  appeared  in  the  case  not  adverted 
to  in  the  above  statement.    These,  however, 
may  be  sufficiently  understood  from  the  fol- 
lowing opinions. 
•SI 


Mr.  J.  A.  Spencer,  for  the  relator. 
Metxrs.  J.  W.  Gerard  and  8.  Stevens. 

for  the  respondent. 

Cowen,  J.  This  is  a  proceeding  by  writ  of 
habeas  corpus  instituted  by  Mr.  Barry  for  the 
purpose  of  enforcing  his  rights  as  the  father 
of  his  infant  child,  detained  by  his  wife,  with 
the  sanction  of  her  father,  in  the  house  of  the 
latter. 

The  relator's  claim,  in  different  aspects,  has- 
been  examined  *and  decided  on  sev-  [*4O(i 
eral  previous  writs  before  different  commis- 
sioners ;  the  proceedings  on  one  of  which  re- 
sulted in  a  writ  of  certiorari  to  this  court,  fol- 
lowed by  a  writ  of  error.  Costs  were  awarded 
against  the  relator  ;  and  a  preliminary  objec- 
tion is,  therefore,  taken,  that  he  is  not  entitled 
to  be  again  heard  till  those  costs  are  paid.  The- 
objection  is  founded  on  a  supposed  analogy  to 
the  ordinary  cases  of  repeated  and  unsuccess- 
ful actions  for  the  same  cause,  where  it  is  gen- 
erally allowed  as  a  discouragement  to  vexatious 
litigation.  (See,  Taylor  v.  Vandervoort,  fr 
Wend.,  449.)  Commissioners  under  the  Ha- 
beas Corpus  Act,  however,  have  no  power  to 
order  such  stay.  They  are  limited  to  the 
course  which  the  Legislature  have  prescribed 
to  them.  If  the  Act  was  intended  for  the  gov- 
ernment of  our  conduct,  it  follows  that  our 
powers  are  equally  limited.  If  the  statute 
leaves  us  to  the  common  law,  yet  the  proceed- 
ing is  of  the  same  summary  character  as  if  be- 
fore a  commissioner;  and  the  reason  for  a  stay 
is  no  greater  in  the  one  case  than  in  the  other. 
In  both,  the  object  is  the  same — a  speedy  in- 
quiry into  the  cause  for  which  the  citizen  is- 
detained  or  imprisoned.  From  the  way  ta 
this,  the  law  has  been  sedulous,  as  far  as  pos- 
sible, to  remove  obstructions.  Admitting, 
therefore,  that  we  have  the  power  to  order  a 
stay,  we  think  it  should  not  be  exercised. 

Another  objection  is,  that  Mr.  Mercein 
should  not  have  been  made  a  party;  the  child 
not  being  detained  by  him.  The  detention  is 
by  his  daughter,  at  his  house,  with  his  coun- 
tenance and  consent.  If  that  be  wrong  on  her 
part,  it  is  equally  so  on  his  ;  for  in  respect  to 
a  civil  injury,  the  law  regards  everyone  who 
participates  in  and  promotes  it,  as  a  principal 
wrong  doer,  and  severally  responsible  to  the 
party  whose  rights  have  been  invaded.  It  i» 
impossible  to  avoid  seeing  that,  if  Mr.  Barry  is 
entitled  to  the  custody  of  his  child,  Mr.  Mer- 
cein is,  in  fact,  the  principal  offender.  Had  hi* 
hand  been  withdrawn,  it  is  morally  certain 
that  the  relator  would  have  been  put  to  en- 
counter no  *serious  difficulty  in  re-  [*4O7 
claiming  the  custody  of  his  child  without  & 
lawsuit.(6) 

The  objection  that  the  application  for  this 
writ  was  irregular,  as  not  being  in  the  form 
of  a  petition  signed  by  the  party  sought  to  be 
relieved  or  oy  some  person  in  behalf  of  the 
party,  in  the  words  of  the  statute,  2R.  S.,  466, 
2d  ed.,  sec.  25,  supposes  that  the  prisoner  or 
person  detained  must  be  privy  to  the  proceed- 
ing. This  would  be  impossible  in  cases  where 
very  young  children  are  detained  ;  and  so, 

(f>)  See  as  to  a  return  of  non-detention  simply,  in 
such  cases.  Ex  parte  M'Clellan,  1  Dowl.  Pr.  Cos.,  81; 
King  v.  Winton,  5  T.  R.,  89 ;  Matter  of  Stacy,  1O 
Johns..  328. 
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perhaps,  in  many  others.  If  authority  from 
the  person  detained  be  ordinarily  necessary, 
which  we  do  not  admit,  clearly  there  is  noth- 
ing in  the  statute  taking  away  the  common 
law  right  of  a  parent  to  bring  the  writ,  when 
his  child  is  improperly  detained.  See,  In  re 
Pearson,  4  J.  B.  Moore,  366;  Wood' 8  case,  3 
Wils.,  172  :  Rex  v.  Lister,  1  Str.,  478. 

The  defendant  claims  that  Mrs.  Barry  was 
lawfully  at  his  house;  and  that,  in  her  right, 
he  is  properly  accessory  to  the  detention  of  the 
child.  This  brings  us  to  a  consideration  of  the 
legal  rights  and  powers  of  the  relator  and  his 
wife  in  respect  to  their  offspring.  These  rights 
and  powers,  like  nearly  all  others  when  the 
claims  of  husband  and  wife  come  in  conflict, 
depend  upon  a  rule  too  elementary  to  require 
the  adduction  of  authority;  and  too  obvious  to 
have  been  denied  in  the  whole  course  of  this 
particular  controversy.from  the  hearing  before 
the  Chancellor  in  the  summer  of  1889,  8  Paige, 
47,  through  the  several  hearings  before  com- 
missioners, in  this  court,  and  the  Court  for  the 
Correction  of  Errors.  The  principle  is  thus 
stated  in  1  Bl.  Com.,  468:  "  The  very  being  or 
legal  existence  of  the  woman  is  suspended 
during  the  marriage,  or,  at  least,  is  incorpo- 
rated and  consolidated  into  that  of  the  hus- 
4O8*J  band."  Their  relative  *power  over  the 
person  of  the  child  follows  as  a  consequence, 
and  is  stated  in  the  same  book,  pp.  478,  479, 
to  the  following  effect :  the  legal  power  of  the 
father  over  his  child  is  sufficient  to  keep  the 
latter  in  order  and  obedience.  The  father  is 
entitled  to  the  benefit  of  his  child's  labor  while 
it  lives  with  and  is  maintained  by  him;  while 
the  mother,  as  such,  is  entitled  to  no  power 
over  it,  but  only  to  reverence  and  respect.  The 
father's  legal  power  ceases  at  the  age  of  twen- 
ty-one. The  extent  of  the  rule  is  shown  by  the 
exceptions  which  the  book  mentions  at  page 
471.  They  are  such  as  to  shield  the  wife  from 
corporal  abuse,  though  "  the  courts  of  law  will 
still  permit  the  husband  to  restrain  the  wife  of 
her  liberty  in  case  of  any  gross  misbehavior." 

One  consequence  necessarily  resulting 
from  the  legal  identity  of  husband  and  wife 
answers  Mrs.  Barry's  claim  to  the  custody  of 
the  child;  which,  as  counsel  have  insisted, 
arises  out  of  the  relator's  written  agreement 
that  she  should  retain  it.  That,  upon  a  proper 
construction  of  its  words,  she  could  derive  any 
such  right  as  is  now  claimed  for  her,  I  do  not 
admit.  But,  for  the  purposes  of  the  argument, 
suppose  it  an  agreement  for  permanent  sepa- 
ration— a  complete  relinquishment  by  the  re- 
lator of  all  claim  whatever,  and  a  transfer  of 
his  right  to  Mrs.  Barry.  A  single  passage  from 
the  law  shows  its  futility.  "A  man  cannot 
grant  anything  to  his  wife,  or  enter  into  cove- 
nant with  her;  for  the  grant  would  be  to  sup- 
pose her  separate  existence;  and  to  covenant 
with  her  would  be  only  to  covenant  with  him- 
self." 1  Bl.  Com.,  468.  As  an  agreement, 
therefore,  the  writing  was  void.  As  a  delega- 
tion of  power,  it  was  revocable  in  its  own  nat- 
ure, and  in  this  instance  has  been  actually  re- 
voked. Whatever  latitude  may  have  occasion- 
ally been  allowed  for  the  framing  of  bargains 
between  husband  and  wife  through  trustees,  I 
must  be  allowed  to  deny  that  it  stands  on  any 
principle  which  can  with  propriety  be  applied 
to  the  case  in  question.  I  am  aware  that  a  sep- 
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arate  maintenance  may  be  settled  by  the  hus- 
band on  the  wife,  and  that,  incidentally,  they 
may  covenant  for  the  separation  of  their  per- 
sons; *that  this  may,  if  you  please,  be  [*4O9 
done  under  such  pretexts  as  the  parties  shall 
choose  to  allege,  whether  in  consonance  or  not 
with  the  law  of  divorce;  and  that  courts  both 
of  law  and  equity  have  sanctioned  such  ar- 
rangements, by  carrying  them  into  effect.  The 
practice  probably  started  on  the  principle  I 
have  mentioned,  of  protection  against  corporal 
abuse,  without  its  being  sought  with  sufficient 
care  to  distinguish  the  fact  from  the  mere  dec- 
laration of  the  parties.  The  courts  do  not  seem 
to  have  foreseen  that,  in  doing  so  much,  they 
empowered  the  parties  to  be  their  own  judges 
in  a  matter  which  may,  in  the  end,  vitally  ef- 
fect the  interests  of  society.  The  practice  is  in 
itself  by  no  means  entitled  to  favor;  and  the 
courts  are  beginning  to  regret  that  they  ever 
allowed  it  to  any  extent.  It  is  at  best  letting 
into  our  system  the  doctrine  of  conventional 
divorce  in  its  worst  form.  The  advocates  of 
that  doctrine  carry  out  their  system  to  its  pro- 
portional consequences.  They  would  leave  the 
parties  at  liberty  to  marry  again;  thus  fulfill- 
ing the  supposed  law  of  nature  with  compara- 
tive decency.  Our  law  still  proclaims  the  ob- 
ligations of  the  marriage  contract,  while  it  aids 
the  parties  in  measures  to  evade  that  obliga- 
tion, and  thus  to  defraud  both  the  law  and  one 
another.  The  whole  is,  indeed,  matter  of  agree- 
ment between  persons  who  are  immediately 
interested;  and  the  consequences,  if  confined 
to  them,  might  be  regarded  as  of  little  moment. 
The  discouragement  to  enterprise  in  business, 
the  wreck  of  private  fortune  and  loss  of 
character,  might  be  placed  to  the  account  of 
retribution  for  such  wickedness  or  weakness 
as  cannot  endure  the  trouble  of  becoming  re- 
spectable. But  the  evil  does  not  stop  there. 
An  innocent  family  and  a  wide  circle  of  con- 
nections are,  perhaps,  brought  to  share  in  the 
misfortune  and  disgrace,  with  more  or  less  in- 
tensity, as  they  may  be  more  nearly  or  remote- 
ly related.  The  sentiments  of  filial  reverence 
are  subverted,  and  the  conjugal  relation  itself 
distrusted  and  traduced.  Husbands  and  wives 
with  feelings  and  appetites  already  too  violent 
for  the  restraints  of  duty  or  of  shame,  are 
thrown  into  the  highway  of  temptation.  It  is 
said  that  the  husband's  common  law  right  to 
*correct  the  wife  began  to  be  doubted  [*41O 
in  the  politer  reign  of  Charles  II.  1  Bl.  Com., 
471.  It  has  since  ceased  to  exist.  In  asserting 
the  principle  on  which  the  barbarous  practice 
of  correction  was  abolished,  the  courts  should 
beware  of  the  opposite  extreme  that  character- 
ized the  same  reign.  Much  as  we  may  con- 
gratulate ourselves  on  the  abolition  of  unreason- 
able severity,  such  an  achievement  would  but 
poorly  compensate  for  the  general  corruption 
of  domestic  morals. 

I  make  these  remarks  because  they  come 
into  the  argument  that  the  doctrine  of  sepa- 
rate maintenance  cannot  be  made  to  bear  on  the 
agreement  in  question;  which,  as  it  seems  to 
me,  is  neither  within  the  original  principle  of 
the  rule,  nor  the  sphere  of  its  most  extended 
practice.  If  the  husband  has  a  right  to  trans- 
fer the  marriage  bed  to  his  wife,  I  deny  that 
he  has,  therefore,  the  right  still  further  to  vio- 
late his  duty  by  selling  his  children,  with  or 
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without  it.  These  he  holds  under  the  duty  of 
H  personal  trust,  inalienable  even  to  another 
who  is  ««»'  juris;  a  fortiori  to  his  wife,  with 
whom  he  can  make  no  contract  whatever. 

We  do  not  perceive  with  counsel,  that  in 
Aftrcein  v.  People,  25  Wend..  64,  the  Court  of 
Errors  differed  from  us  upon  this  question. 
We  understand  that  court,  on  the  contrary,  to 
have  reversed  our  former  decision  upon  the 
sole  ground  that  the  question  before  us,  being 
re*  judicata,  we  had  no  right  to  take  notice  of 
the  truth.  To  avoid  misapprehension,  that 
•court  told  us  so  by  an  express  resolution. 

I  have,  therefore,  felt  entirely  warranted  in 
withholding  from  the  agreement  that  effect 
which  two  of  the  members  of  the  Court  of 
Errors  seemed, in  the  course  of  their  arguments, 
to  have  thought  might  possibly  be  due  to  it. 
The  doctrine  of  the  cases  cited  by  Senator 
Paige,  I  have  already  conceded  in  all  their 
force.  Rex  v.  Lister,  1  Sir.,  478;  Rex  v.  Mead, 
1  Burr.,  542.  They  were  both  cases  of  separate 
maintenance,  on  which  it  was  held  that  the 
husband  had  lost  his  power  over  the  person  of 
his  wife.  Children  were  uot  in  question.  I 
411*]  *have  endeavored  to  show  that  such 
cases  form  an  exception  in  the  law  of  hus- 
band and  wife;  and  have  suggested  some 
reasons  why  I  think  the  principle  should  not 
be  extended  in  its  operation.  I  know  the  learn- 
ing of  that  Senator,  and  have  great  deference 
for  his  opinion;  but  I  have  in  this  instance 
felt  less  diffidence  in  my  dissent,  because  I 
find  the  learned  Chancellor  had  before  pro- 
nounced the  agreement  in  question  void.  People 
v.  Mercein,  8  Paige,  67,  68.  Admitting  that  an 
agreement  for  present  separation  is  valid  as  be- 
tween the  parties  (and  I  have  supposed  it  to  be 
a  kind  of  divorce  which  the  courts  cannot  very 
well  gainsay  at  this  day),  I  am  yet  unable  to 
see  that,  as  a  consequence,  the  husband  may 
contract  away  the  custody  of  his  children.  It 
need  not  be  denied  that  a  father  may,  even  at 
common  law,  bind  out  his  child  to  an  appren- 
ticeship, as  this  court  seem  to  have  thought  in 
Matter  of  M'Dowle,  8  Johns.,  328.  Here  again 
is  a  narrow  exception,  the  principle  of  which 
should  never  be  extended  to  any  other  case. 
The  exception  itself  was  so  very  doubtful  that 
a  statute  was  deemed  necessary  for  conferring 
a  right  on  the  parent  even  to  this  extent.  Those 
countries  in  which  the  father  has  a  general 
power  to  dispose  of  his  children,  have  always 
been  considered  barbarous.  Our  own  law 
never  has  allowed  the  exercise  of  such  power 
except  for  some  specific  and  temporary  pur- 
pose, such  as  apprenticeship  during  the  father's 
life,  or  guardianship  after  his  death.  But  was 
it  ever  heard  that  during  his  lifetime,  he  could 
bind  out  his  child  to  his  own  wife,  even  as  an 
apprentice?  The  case  of  the  M'Dowles  was 
of  persons  competent  to  contract.  The  dis- 
ability of  husband  and  wife  was  not  in  ques- 
tion. In  the  language  of  Ld.  Kenyon,  applied 
by  Cfiancettor  Wai  worth  to  the  agreement  in 
question,  8  Paige,  67,  I  ask:  "How  can  it  be 
in  the  power  of  any  persons  by  their  private 
agreement  to  alter  the  character  and  condition 
which  by  law  results  from  the  state  of  mar- 
riajre  while  it  subsists?" 

The  rights  of  the  relator  being  clearly  unim- 
paired by  the  alleged  bargain  between  him  and 
his  wife,  the  case  is,  on  its  merits,  brought 
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down  to  the  single  point  on  which  it  was  con- 
sidered *before  the  C/iancettor,  8  Paige,  [*4 1 2 
47.  viz.:  whether,  assuming  that  the  wife  re- 
solves to  continue  in  her  state  of  separation,  a 
due  regard  to  the  welfare  of  the  child  will  war- 
rant an  order  for  its  delivery  to  the  relator;  or 
whether  we  shall  allow  her  and  her  father 
longer  to  oppose  the  supposed  necessities  of 
nature  to  the  demands  of  law.  I  say,  demands 
of  law,  because  the  defendant's  case  was  pre- 
sented to  the  Chancellor  in  its  strongest  possible 
aspect;  and  no  doubt  was  entertained  by  him  of 
the  relator 's  right  in  legal  strictness.  This  was 
in  the  summer  of  1839,  and  could  not  have  been 
long  after  the  child  was  weaned.  The  Chan- 
cellor then  said,  if  delivered  to  its  father,  he 
had  no  apprehension  it  would  be  treated  with 
unkindness;  adding:  "I  have  no  doubt  that 
his  elder  daughters,  to  whose  good  characters 
and  amiable  dispositions  Mrs.  Barry  herself 
bears  full  and  ample  testimony,  would  en- 
deavor faithfully  to  discharge  the  duties  of  a 
mother  to  their  infant  sister,  as  far  as  they 
were  able  to  do  so,  as  they  have  already  done 
to  the  brother."  After  considerable  hesitation, 
he  refused  an  order  in  favor  of  the  relator.  on 
the  sole  ground  of  the  child's  then  tender  age. 
The  case  was  again  investigated  before  Judge 
Inglis,  before  this  court,  the  Court  of  Errors 
And  finally,  on  a  habeas  corpus  issued  in  Oc- 
tober, 1840,  returnable  before  Mr.  J.  Oakley. 
It  is  now  three  years  since  it  was  examined 
by  the  Chancellor ,  and  more  than  a  year  and  a 
half  since  the  suit  was  commenced  before  Mr. 
J.  Oakley.  The  case  has  at  no  stage  appeared 
to  be  any  stronger  against  the  relator  than  it 
was  when  before  the  Chancellor ;  and  the  in- 
quiry seems  to  come  with  scarcely  a  plausible 
answer:  why  should  his  child  be  longer  with- 
held? It  is  at  present  nearly  five  years  old. 
The  father's  claim,  if  not  stronger,  is  at  least 
more  apparent,  for  it  is  by  no  means  unim- 
portant that  he  has  a  right  to  train  up  this  child 
as  he  has  his  other  daughters,  with  dispositions 
to  serve  him  affectionately  in  the  business  of 
his  household,  should  its  health  become  suf- 
ficiently stable.  This  may,  indeed,  be  essential 
to  the  child's  welfare;  and,  I  am  strongly  in- 
clined to  believe,  will  be  better  attended  to  by 
the  relator,  than  by  the  *wife.  It  is  [*413 
equally  his  right  and  his  duty  to  see  that  the 
child  shall  also  be  properly  educated  in  other 
respects.  The  general  allegation  that  a  daughter 
may  be  well  in  the  hands  of  a  mother  who 
chooses  to  leave  her  husband,  would,  if  al- 
lowed, work  an  entire  subversion  of  his  right. 
When  we  are  told,  in  Mr.  Mercein's  return, 
that  this  child  is  still  in  such  delicate  health 
as  to  require  a  mother's  care,  the  first  answer 
which  strikes  the  mind  is  the  generality  and 
unsatisfactory  nature  of  the  allegation — an  al- 
legation by  which,  if  allowed,  the  relator  may 
still  be  baffled  till  his  child  is  twenty-one.  Let 
it  be  taken,  however,  that  evidence  of  a  pro- 
pensity on  his  part  willfully  to  withdraw  his 
child  beyond  the  reach  of  maternal  care,  should 
form  a  ground  for  our  refusing  to  interfere  in 
his  favor:  the  attempt  to  make  out  such  a  case 
on  the  circumstances  before  us  is  a  very  ex- 
traordinary one.  We  have  seen  this  man  for 
years  soliciting  the  woman  to  go  with  the  child, 
and  aid  him  in  its  nurture.  Bating  some  mat- 
rimonial bickering,  the  state  of  his  affections 
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was  not  at  all  impeached  before  the  Chancellor; 
;and  there  is  now  nothing  left  to  impugn  the 
sincerity  of  his  attachment  both  to  the  mother 
and  child.  He  has  manifested  an  anxiety 
which  nothing  could  repress,  that  they  should 
both  come  to  the  home  he  has  prepared  and 
the  table  he  has  spread  for  them;  or,  if  his 
wife's  better  feelings  should  revive  and  she 
were  to  follow  after  him  and  his  child,  he 
would  no  doubt  joyfully  receive  her  at  any 
time,  and  strive  to  forget  that  she  had  ever  left 
him.  The  argument  has  been  urged  as  if  there 
were,  in  the  abstract,  such  an  unfitness  in  a 
woman  returning  to  the  bed  and  board  of  her 
husband  as  cannot  be  endured  consistently 
with  a  proper  sense  of  duty.  I  have  listened 
in  vain  for  a  single  lisp,  even  in  argument, 
that  there  would  be  more  danger  in  this  woman 
returning  to  the  relator,  than  in  the  return  of 
any  wife  to  any  husband  in  Christendom.  From 
all  we  can  collect,  I  am  inclined  to  think  she 
would  stand  in  as  little  danger  from  his  temper 
-as  from  his  morals.  That  the  former  has  been 
well  balanced  and  regulated  in  his  intercourse 
with  society  at  large,  it  is  not  necessary  either 
4 1 4*]  to  affirm  or  *deny.  Its  general  amen- 
ity in  his  family  was  expressly  conceded  by 
Chancellor  Wai  worth,  after  a  severe  scrutiny. 
Before  us  there  has  been  no  attempt  to  impeach 
it.  The  Chancellor  was  also  of  opinion  that, 
as  between  him  and  his  wife,  nothing  had  oc- 
-curred  which  was  legally  sufficient  to  author- 
ize a  decree  of  separation;  and  the  promise  of 
the  relator  during  courtship,  that  she  should 
continue  near  her  parents,  is  not  now  inter- 
posed as  a  reason  for  her  voluntary  separation. 
To  everything  else  that  was  attempted  in  proof 
before  the  Chancellor,  we  may  well  apply  the 
remarks  of  Sir  William  Scott,  in  Evans  v.  Ev- 
ans, 1  Hagg.  Consist.,  35.  "Mere  turbulence 
of  temper,  petulance  of  manners,  infirmity  of 
mind,  are  not  to  be  numbered  among  the 
•causes"  of  voluntary  separation.  No  corporal 
violence,  or  menace  of  corporal  violence,  has, 
at  any  stage  of  the  controversy,  that  I  can  see, 
been  pretended;  and  looking  at  some  disclos- 
ures in  the  course  of  it — the  pecuniary  em- 
barrassment of  the  relator,  the  cause  of  that 
embarrassment,  the  manner  in  which  it  was 
met  by  the  wife,  and  the  irritating  disputes 
which  ensued  concerning  the  rights  and  duties 
of  the  parties — it  is  rather  a  matter  of  surprise 
that  we  have  not  witnessed  much  greater  dis- 
plays of  ill  temper  on  his  side  than  have  as  yet 
been  charged.  His  affections  have  been  un- 
warrantably trifled  with;  and  it  is  by  no  means 
the  least  evidence  in  his  favor,  that  during  the 
course  of  a  tedious  litigation,  he  has  been  the 
more  unwavering  in  his  suit,  from  entertain- 
ing the  hope  that  success  would  be  tributary 
to  a  restoration  of  his  conjugal  rights.  That 
he  was  habitually  unfeeling,  or  even  rude  in 
language  towards  his  wife  during  the  time 
when  they  cohabited  together,  is  now  scarcely 
pretended.  The  utmost  that  can  be  imputed 
are  occasional  ebullitions  of  anger  and  vexa- 
tion, arising  from  momentary  excitement  op- 
erating upon  a  temper  naturally  hasty,  but  by 
no  means  unrelenting.  The  children  of  his 
first  marriage,  it  is  still  conceded,  are  intelli- 
gent and  amiable,  and  have  uniformly  de- 
meaned themselves  towards  Mrs.  Barry' with 
great  attention  and  respect. 
HIM,  3. 


I  entertain  no  fears,  therefore,  on  what  has 
seemed  to  me  *the  whole  stress  of  the  [*415 
argument  upon  the  merits  against  the  relator; 
the  alternative  between  Mrs.  Barry's  return- 
ing to  her  husband,  and  abandoning  the  care 
of  her  child.  I  see  nothing  to  furnish  either  a 
legal  or  moral  excuse  on  her  part  for  hesitating 
upon  such  an  alternative. 

Clearly,  however,  it  should  be  enough  for 
this  part  of  the  argument  that  the  conduct  of 
the  relator  has  been  such  as  to  leave  her  with- 
out excuse.  If  she  still  continue  in  a  state  of 
separation,  the  consideration  of  a  few  facts 
will  be  sufficient  to  remove  all  objection  against 
the  child  being  restored  to  the  husband ;  indeed, 
dispel  all  fear  of  its  welfare  in  his  hands.  That 
he  now  commands  a  comfortable  home  with 
adequate  means  for  supporting  the  child,  is  no 
longer  denied.  He  is  at  the  head  of  an  inter- 
esting family,  mostly  I  believe  daughters, who 
have  been  bred  under  his  care  in  the  best  man- 
ner; some  of  them  from  childhood  to  age.  That 
he  is  qualified,  and  eminently  so,  for  the  moral 
and  mental  instruction  of  this  child  is  clear. 
That  in  his  family  the  child  can  and  will  de- 
rive from  his  daughters  and  other  means,  care 
and  attention  fully  proportioned  to  its  physic- 
al wants,  we  have  reason  to  be  confident.  Be- 
sides, the  next  oldest  child  of  the  marriage 
with  Mrs.  Barry  has,  with  her  consent  and  that 
of  her  relatives,  been  left  in  the  exclusive 
charge  of  the  relator,  from  an  age,  I  believe, 
still  younger  than  that  of  the  child  whose  cus- 
tody she  claims  to  withhold.  The  condition  of 
the  older  child  has  been  open  to  inquiry;  and 
yet  we  hear  not  a  pretense  that  its  custody 
could  have  been  more  properly  bestowed.  In 
short,  we  know  that  the  relator  ranks  well  as 
a  man  of  intellect  and  education.  We  have  evi- 
dence that,  though  not  affluent,  he  is  yet  a  man 
of  business  and  enterprise;  in  the  prime  of  life 
and  health,  of  sound  morals  and  estimable 
character,  with  a  comfortable,  indeed,  desira- 
ble home,  and  every  means  and  disposition  to 
take  proper  care  of  the  child  whose  custody  he 
sues  for. 

So  far,  and  while  on  the  merits,  none  of  the 
members  of  this  court  have  ever  felt  any  seri- 
ous difficulty.  The  question  of  res  judicata — 
for  the  first  time  pronounced  applicable  by  the 
Court  *of  Errors  to  an  order  made  [*416 
against  a  parent  suing  for  the  custody  of  his 
child — is  certainly  one  which  admits  of  more 
dispute.  The  claim  on  the  side  of  the  defense 
is,  that  by  the  order  of  the  Chancellor,  or  by 
that  and  the  orders  made  afterwards;  for  they 
are  all  spread  before  us  in  the  defendant's  re- 
turn; the  relator  is  estopped  to  assert  his  rights, 
whatever  they  may  be.  Under  the  decis- 
ion of  the  Court  of  Errors,  this  would  doubt- 
less be  so,  were  the  case  exact'y  commensu- 
rate with  what  it  was  at  the  time  when  either 
of  the  previous  orders  were  made.  The  only 
question  is  whether  an  estoppel,  for  instance, 
in  virtue  of  the  last  order  made  upon  the  habeas 
corpus  of  1840,  should  be  expanded  and  elon- 
gated so  as  to  cut  off  the  relator's  right  through 
all  future  time.  I  can  hardly  think  the  Court 
of  Errors  intended  to  give  it  such  an  effect; 
and  in  the  absence  of  authority  defining  its  ex- 
tent, we  are  put  to  consider  the  question  a 
priori.  It  appears  to  me  there  are  several 
cases  in  the  law  precisely  analogous  in  prin- 
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ciple;  and  by  which  we  ought  to  be  governed 
in  considering  the  present.  A  man  sues  for  a 
demand  not  yet  due,  and  sues  repeatedly,  but 
has  a  verdict  and  judgment  against  him  upon 
tlie  ground,  not  that  he  has  no  claim,  but  that 
it  is  inchoate.  He  waits  till  it  becomes  due, 
and  sues  again;  no  one  would  pretend  that  his 
successive  defeats,  or  any  of  them,  should  bar 
his  last  action.  Bk.  v  Lewis,  8  Pick.,  113; 
Catron,  J.,  in  EstiU  v.  Taul,  2  Yerg.,  467,  470; 
Wilson  v.  Hamilton,  9  Serg.  &  R.,  424; 
McLaughlin  v.  Hill,  6  Vt. ,  20.  So  here,  to  speak 
in  analogical  language,  when  the  relator  sued 
before  the  Chancellor  and  afterwards  before 
Mr.  J.  Oakley,  the  debt  for  which  the  suits 
were  brought  had  not  yet  fallen  due,  though 
we  now  hear  from  no  one  that  it  is  not  honest- 
ly due.  Again;  the  decision  of  a  court  on  mo- 
tion is  received  as  an  estoppel  only  upon  cir- 
cumstances exactly  similar.  It  may  be  opened 
on  the  question  being  changed  by  new  materi- 
als discovered  or  afterwards  accruing.  Simson 
v.  Hart,  14  Johns.,  63;  Dickenson  v.  Oittiland, 
1  Cow.,  495.  The  mode  of  inquiry  is  there 
quite  analogous  to  that  on  habeas  corpus.  It 
417*]  proceeds  *summarily  on  affidavit.  The 
question  also  depends  much  on  the  exercise  of 
discretion.  So,  on  habeas  corpus  to  obtain  the 
possession  of  a  child.  The  question  is  less  one 
of  right  than  of  mere  custody;  a  question 
which  we  know  turns  upon  expediency — too 
often,  perhaps,  upon  light  expediency,  shift- 
ing as  the  hues  of  the  chameleon.  Still  more 
strikingly  analogous  is  the  common  law  doc- 
trine that  a  verdict  and  judgment  in  ejectment 
is  no  bar  to  another  ejectment  for  the  same 
land.  The  law  went  on  the  ground  that  the 
action  related,  like  this  habeas  corpus,  to  posses- 
sion or  custody,  and  every  new  action  sup- 
posed a  new  and  distinct  demise.  This,  al- 
though a  mere  fiction,  was  received  as  working 
out  a  new  point  in  the  controversy,  and  baffling 
the  force  of  the  alleged  estoppel.  Runn.  Ej., 
12.  A  mother  deserts  her  husband, with  a  child 
at  her  breast;  and  the  father's  claim  is  denied 
because  it  wants  a  wet  nurse,  which  he  cannot 
furnish.  With  what  propriety,  or  what  de- 
cent color  can  it  be  said,  on  the  reason  ceasing, 
that  the  point  is  the  same?  So,  where  the  fa- 
ther is  a  wanderer  or  his  domestic  affairs  are 
in  confusion,  and  the  child  is  very  young,  he 
may  well  be  required  to  postpone  the  exercise 
of  his  legal  right  till  the  courts  see  such  a  per- 
manent change  in  his  condition  as  shall  insure 
its  comfort.  On  such  change  occurring,  and 
the  claim  being  renewed,  would  it  not  be 
trifling  with  the  party  and  the  law  to  tell  him 
that,  on  an  alteration  of  the  very  circumstance 
which  controlled  the  first  decision,  the  point  is 
still  the  same,  and  has  been  adjudged  against 
him?  It  is  matter  of  common  experience,  that 
an  act  rightful  under  some  circumstances  may 
be  injurious  under  others.  The  gravamen  often 
sounds  in  continuance.  A  rightful  bailee  or 
lessee  becomes  a  wrong-doer  by  holding  over 
after  his  term  has  expired.  A  thing  which  is 
innocent  to  day  may  become  a  nuisance  to- 
morrow. To  say  that  an  acquittal  on  the  point 
of  present  innocency  shall  be  advanced  part 
passu  so  as  to  bar  an  action  for  the  pernicious 
effect,  would  render  an  estoppel  the  greater 
nuisance  of  the  two.  It  is  said,  indeed,  that 
estoppel  by  verdict  goes  a  great  -way;  Incledon 
«3C 


v.  Burget,  1  Show..  28;  but  *the mean  [*418 
ing  is,  that  it  shall  run  so  as  to  affect  privies 
as  well  as  parties.  I  will  not  deny  that  an  ac- 
quittal or  conviction,  where  a  magistrate  is  put 
in  place  of  a  jury,  should  have  an  effect  equal 
to  a  verdict  and  judgment.  But  in  neither 
case  can  the  judgment  or  order  be  received  as 
final,  except  for  its  proper  purpose  and  object, 
with  reference  to  the  subject- matter  of  the  suit, 
and  upon  the  points  there  put  in  issue  and  di- 
rectly determined.  1  Phil.  Ev.,  834,  Cowen& 
H.  ed.  In  an  action  for  wrongfully  backing 
water  upon  the  plaintiff's  mill  from  a  mill  dam 
below,  the  defendant  pleaded  a  former  action 
for  backing  the  water,  in  which  the  jury  found 
for  the  defendant;  and  insisted  on  this  as  an 
estoppel.  The  plea  was  holden  ill.  Shafer  v. 
Stonebraker,  4  Gill.  &  J.,  345.  The  court  said 
of  the  former  action,  Id.,  p.  355:  "  The  plea 
of  not  guilty,  in  the  first  action,  put  in  issue 
not  only  every  material  fact  contained  in  the 
declaration,  but  every  defense  admissible  in 
evidence  under  such  plea  of  which  the  defend- 
ant should  offer  testimony.  And  under  the 
general  issue  in  this  form  of  action,  the  defend- 
ant may  give  evidence  of  a  release,  satisfaction, 
award,  license  to  raise  and  stop  the  dam  and 
back  the  water,  until  the  time  of  issuing  the 
writ  in  the  first  action;  or  any  justification  or 
excuse,  or  whatever  will  in  equity  and  con- 
science, according  to  the  existing  circum- 
stances, preclude  the  plaintiff  from  recover- 
ing." Among  this  group  of  circumstances, they 
declare  it  impossible  to  see  on  which  the  case 
turned  so  as  to  apply  the  estoppel;  whether  on 
want  of  seisin  in  the  plaintiff,  or  right  in  the 
defendant,  or  on  the  fact  that  the  dam  was  not 
raised  or  stopped,  that  the  water  was  not 
stopped  or  backed,  that  the  plaintiff  had  re- 
leased, or  been  satisfied,  or  licensed  the  injury, 
etc.  I  will  not  stop  to  show  the  still  greater 
diversity  of  defense  and  excuse  which  may 
enter  into  the  question  before  us.  Hardly  any 
magistrate  has  denied  the  relator's  legal  and 
moral  right  to  the  custody  of  his  child;  at  least 
it  is  impossible  to  see  that  such  right  has  ever 
been  questioned  by  any  magistrate  whose  de- 
cision has  been  returned  to  us;  nor  should  it 
be  supposed,  after  seeing  that  the  Chancellor 
put  the  whole  case  *on  the  fact  that,  [*419 
at  the  time  when  he  spoke,  the  mother  was  ex- 
cused in  not  following  her  husband  to  Nova 
Scotia,  and  that  the  child  not  being  then  two 
years  old,  should  remain  with  her  for  nurture. 
He  did  not  see  fit  to  extend  even  this  temporary 
indulgence,  except  as  a  consequence  of  what 
he  thought  the  relator's  harsh,  though  not  il- 
legal conduct  towards  his  wife — certain  in- 
stances of  unkindness  without  apparent  cause. 
The  moment  we  depart  from  legal  causes  of 
separation  on  account  of  temper,  which  never 
arise  except  from  bodily  injury  either  actual 
or  menaced,  the  points  of  the  controversy  are 
illimitable.  They  extend  to  austerity  of  temper, 
petulance  of  manners,  rudeness  of  language,  a 
want  of  civil  attention  and  accommodation, 
occasional  sallies  of  passion,  indeed  through 
the  whole  chapter  of  family  jars  ;  matters 
which,  it  is  generally  agreed, the  parties  should 
decide  as  well  as  they  can  in  their  own  domestic 
forum.  They  are  moral  offenses,  in  respect  to 
which  both  parties  are  often  about  equally 
blameable.  Happily,  they  are  commonly  fleet- 
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ing  and  evanescent,  a  sort  of  sinning  and  re- 
penting business,  to  which  an  estoppel  can 
hardly  be  applicable.  The  very  best  men  and 
best  wives  are  not  always  in  full  command  of 
their  tempers.  Sometimes  where  a  good  man's 
prospects  in  life  are  discouraging,  as  Mr.  Bar- 
ry's appears  to  have  been,  he  may,  for  a  time, 
fall  into  a  state  of  habitual  peevishness,  annoy- 
ing and  tormenting  the  very  persons  who  are 
dearest  to  him.  Such  effects,  especially  be- 
tween husband  and  wife,  pass  away  like  the 
summer  cloud, unless  aggravated  by  recrimina- 
tion or  desertion.  It  would  surely  be  a  harsh 
application  of  the  rule  of  estoppel,  to  say  that 
because  a  man  stands  convicted  of  being  in  bad 
temper,  he  should,  therefore,  be  permanently 
deprived  of  his  children.  I  do  not  believe  that 
any  magistrate  has  intended  to  convict  Mr. 
Barry  of  more,  unless,  indeed,  it  be  the  crime 
of  living  in  Nova  Scotia;  a  crime  which  I  am 
so  unfortunate  as  not  to  appreciate,  and  which 
I  am  happy  to  find  the  counsel  for  the  defend- 
ant do  not  insist  upon  even  as  an  auxiliary 
ground  of  defense.  All  the  points  of  mere  con- 
venience have  ceased  to  be  the  same  as  for- 
42O*]merly,  by  *his  having  acquired  a  settled 
residence,  and  means  perfectly  equal  to  the 
•comfort  and  welfare  of  the  child  at  its  present 
increased  age. 

The  short  answer,  then,  to  the  alleged  es- 
toppel is,  that  though  it  be  admissible  in  a 
case  precisely  the  same  with  that  adjudged,  it 
has  no  application  to  one  which  is  in  its  own 
nature  ambulatory,  and  which  has  ceased  to 
be  the  same  by  progression.  The  rule  is,  Nemo 
debet  bis  vexari  pro  eadem  causa.  But  before  we 
give  it  application,  we  ought  to  be  well  assured 
that  the  cause  is  the  same.  If  it  be.  the  claim 
should  be  holden  extinguished,  or  suspended, 
according  to  its  nature.  Where  the  entire 
right  has  been  once  litigated  and  passed  upon, 
it  should  not  be  stirred  again.  To  allow  a 
second  trial,  would  be  against  public  policy 
and,  therefore,  unjust;  but  it  would  be  mon- 
strously unjust  to  cut  off  substantial  rights 
which  have  not  and  never  could  have  been 
tried,  for  the  reason  that  they  either  did  not 
exist,  or  were  disallowed  at  the  moment  for 
some  fleeting  cause  which  has  ceased  to  exist; 
nay,  though  it  have  ceased  to  exist  in  the  same 
form  or  degree  which  influenced  the  mind  of 
the  judge  on  the  first  trial. 

On  the  right  of  the  matter  now  before  us, 
there  never  has  been  even  an  issue.  That  the 
relator  is  the  husband  and  father,  was  never 
denied.  The  only  issue  was,  on  the  expedi- 
ency of  leaving  the  child  for  nurture  with  a 
mother  who  had  withdrawn  from  her  husband 
and  bade  him  defiance.  Whether  the  same 
morbid  excuse  for  desertion  may  continue,  it 
is  not  necessary  to  inquire;  but  only  whether 
the  wrong  should,  under  new  circumstances, 
be  allowed  longer  to  suspend  the  assertion  of 
right.  The  claim  of  the  husband  has  through 
out  been  allowed  to  be  paramount  by  every- 
body except  the  wife.  It  has  not  been  denied 
that  he  is  the  legal  head  of  the  whole  family, 
wife  and  children  inclusive;  and  I  have  heard 
it  urged  from  no  quarter  that  he  should  be 
brought  under  subjection  to  a  household  de- 
mocracy. All  will  agree,  I  apprehend,  that  such 
a  measure  would  extend  the  right  of  suffrage 
•quite  too  far.  Yet  I  do  not  see  how  this  de- 
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fense  can  be  sustained  unless  we  are  prepared 
*to  go  that  length.  Marriage  is,  in-  [*421 
deed,  regarded  by  our  law  as  a  mere  civil  con- 
tract; but  not  such  an  one  as  is  capable  of  re- 
pudiation by  a  majority  of  the  family,  or  even 
the  assent  of  the  whole.  Bating  some  slight 
amelioration,  its  obligations  should  be  main- 
tained in  all  their  ancient  rigor.  There  is 
scarcely  a  doubt  that  matrimony,  in  the  se- 
vere form  of  monogamy,  with  the  prerogatives 
of  the  husband  as  they  are  announced  by  the 
common  law,  are  no  less  according  to  the  or- 
der of  nature  and  providence,  than  of  positive 
institution. 

Where  the  child  is  of  such  tender  years  as 
to  be  incapable  of  election,  it  should  be  deliv- 
ered to  the  father  on  his  attending  to  receive 
it.  That  is  this  case. 

Bronson,  J.  After  these  parties  were  be- 
fore us  on  a  former  occasion,  a  writ  of  habeas 
corpus,  returnable  before  Mr.  J.  Oakley,  was 
issued  in  October,  1840,  and  the  final  decision 
of  the  judge  against  the  relator  was  made  on 
the  first  day  of  March  following.  As  that  or- 
der has  not  been  reversed,  the  relator  is  es- 
topped from  asserting  that  he  was  entitled  to 
the  custody  of  the  child  at  the  time  the  writ  is- 
sued, and  it  may  be  that  the  estoppel  extends 
down  to  the  time  of  the  final  decision  of  the 
judge.  Mercein  v.  People,  25  Wend.,  64.  But 
that  case  decides  nothing  in  relation  to  the 
rights  of  the  parties  at  the  present  time. 

On  the  former  occasion,  the  case  was  before 
us  by  way  of  review.  It  is  now  presented  as 
an  original  proceeding,  disembarrassed  of  all 
collateral  questions,  and  the  only  inquiry  is, 
which  of  these  parties  has  at  this  time  the  best 
title  to  the  custody  of  the  child. 

Although  we  have  a  volume  of  papers,  the 
merits  of  the  case  lie  within  a  narrow  com 
pass.  The  relator  is  the  father  of  the  child, 
which  is  now  about  four  years  and  a  half  old . 
Mrs.  Barry,  who  had  before  deserted  her  ins- 
band,  peisists  in  the  purpose  of  continuing  the 
separation  and  claims  the  right  to  detain  the 
child  from  the  custody  of  its  father.  In  this 
she  is  seconded  and  maintained  by  the  defend- 
ant, with  whom  she  *lives,  and  to  [*422 
whom  the  writ  was  directed.  There  has  been 
no  impeachment  of  the  moral  character  of  the 
relator,  nor  is  there  anything  to  show  a  want 
of  capacity  on  his  part  for  the  proper  care  and 
training  of  the  child.  He  is  in  all  respects  as 
well  qualified  as  the  mother  for  the  proper  dis- 
charge of  parental  duties  and,  so  far  as  relates 
to  a  just  sense  of  the  obligation  of  marriage 
vows,  he  stands  most  decidedly  on  the  vantage 
ground.  The  question,  then,  is,  which  of 
these  parties,  the  father  or  the  mother,  has  the 
best  title  to  the  custody  of  the  child?  The 
opinion  of  this  court  has  been  repeatedly  ex- 
pressed, that  by  the  law  of  the  land  the  claims 
of  the  father  are  superior  to  those  of  the  moth- 
er. The  subject  was  considered  and  some  of 
the  cases  were  noticed  in  the  opinion  delivered 
by  me  as  the  organ  of  the  court  in  a  former 
stage  of  this  controversy.  25  Wend.,  72,  83. 
It  cannot  be  necessnry  to  go  a  second  time 
over  the  same  ground.  It  is  sufficient  to  say 
that  my  opinion  remains  unchanged. 

We  have  been  referred  to  a  late  English  stat- 
ute touching  this  question.  But  the  British 
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Parliament  has  long  since  ceased  to  give  laws 
to  this  country,  and  our  Legislature  has  not 
pet  spoken.  This  statute  proves,  however,  that 
_n  England  even  bad  laws  cannot  be  altered 
without  the  co-operation  of  both  branches  of 
the  Legislature.  I  say  bad  laws,  for  it  cannot 
be  denied  that  there  had  been  one  or  two  decis- 
ions of  the  English  courts  on  this  subject 
which  fully  justified  the  remark  of  Ch.  «/.Den- 
man  in  the  House  of  Lords,  that  the  judges 
"  felt  ashamed  of  the  state  of  the  law.  and  that 
it  was  such  as  to  render  it  odious  in  the  eyes  of 
the  country."  We  have  been  referred  to  this 
remark  as  one  having  a  bearing  upon  the  case 
under  consideration.  But  as  we  have  never 
followed,  and  never  intend  to  follow  the  decis- 
ion mentioned  by  the  Chief  Justice,  we  have 
no  occasion  to  unite  in  the  confession  made  by 
His  Lordship. 

It  is  possible  that  our  laws  relating  to  the 
rights  and  duties  of  husband  and  wife,  have 
not  kept  pace  with  the  progress  of  civilization. 
It  mav  be  best  that  the  wife  should  be  declared 
423*]  *head  of  the  family, and  thatsheshould 
be  at  liberty  to  desert  her  husband  at  pleasure 
and  take  the  children  of  the  marriage  with  her. 
But  I  will  not  inquire  what  the  law  ought  to 
be.  That  prerogative  belongs  to  others.  I  will 
however  venture  the  remark,  even  at  the  haz- 
ard of  beiug  thought  out  of  fashion,  that  hu 
man  laws  cannot  be  very  far  out  of  the  way 
when  they  are  in  accordance  with  the  law  of 
God. 

I  think  an  order  should  be  made  that  the 
child  be  delivered  to  the  relator. 


Nelson,  Ch.  J.,  dissenting.  The  present 
writ  of  habeas  corpvs  is  the  fifth  that  has  been 
issued  by  different  courts  and  officers  in  this 
State,  at  the  instance  of  the  relator,  for  the 
purpose  of  testing  the  question  whether  he  is 
entitled  to  the  custody  of  his  infant  daughter, 
Mary  Mercein  Barry.  The  third  writ  resulted 
in  an  adjudication  by  Judge  Inglis  that  the  or- 
der of  the  Chancellor  upon  the  habeas  corpus 
granted  by  him,  was  a  valid  and  conclusive 
bar  to  the  rehearing  of  all  matters  then  or  pre- 
viously existing,  and  which  might  have  been 
litigated  in  that  proceeding.  Judge  Inglis' de- 
cision was  finally  reviewed  in  the  Court  for 
the  Correction  of  Errors,  where  it  was  affirmed; 
and  this  has  narrowed  very  much  the  range 
of  investigation  in  respect  to  the  present  case. 

The  fourth  writ  was  issued  by  this  court 
during  the  General  Term  in  October,  1840, and 
was  made  returnable  before  Judge  Oakley,  of 
the  Superior  Court  of  the  City  of  N.  Y.,  pur- 
suant to  the  Statute  of  1837.  Sess.  L.  of  1837, 
p.  230.  The  writ  was  discharged  March  1, 
1841 ;  the  learned  judge  holding,  that  the  child 
in  question  was  not  improperly  detained,  and 
directing,  moreover,  that  it  should  remain  in 
the  custody  of  its  mother.  This  adjudication 
has  not  been  appealed  from  and,  of  course, 
concludes  the  parties  as  to  the  matters  in  con- 
troversy, at  least  down  to  the  time  of  the  issu- 
ing of  the  writ.  Mercein  v.  People.  25  Wend. , 
64.  Our  only  proper  inquiry,  therefore  is, 
whether  any  new  circumstances  have  occurred 
since  that  period  which  have  essentially  varied 
424*J  *the  case.  If  not,  the  same  judgment 
then  given,  should  be  pronounced  by  us. 

So  far  as  respects  the  unhappy  differences 


that  have  sprung  up  between  the  relator  and 
his  wife,  and  which  have  existed  for  the  last 
three  or  four  years  without  abatement  or  ap- 
proach to  reconciliation, no  change  can  be  said 
to  have  taken  place  since  Judge  Oakley's  decis- 
ion, except  perhaps  an  increased  manifestation 
of  alienated  feelings  and  sentiments.  I  speak 
now  simply  of  the  fact ;  not  intending  to  ex- 
press an  opinion  upon  the  merits  of  the  con- 
troversy one  way  or  the  other.  These  differ 
ences  have  been  spread  with  painful  circum 
stantiality  (I  do  not  say  unnecessarily)  before 
each  of  the  four  tribunals  which  have  hereto- 
fore taken  cognizance  of  the  case  ;  and  they 
have  failed  to  command  a  determination  in  fa- 
vor of  the  relator.  Nor  have  the  personal  char- 
acter or  circumstanced  in  life  of  either  of  these 
parents  materially  changed  since  the  hearing 
before  Judge  Oakley.  The  mother  is.for  aught 
I  see,  as  competent  and  well  qualified  now,  to 
have  the  care  and  nurture  of  the  child,  as  she 
was  then;  and  the  relator  is  in  no  belter  condi- 
tion. The  case.morcover,  does  not  disclose  any 
present  or  prospective  advantages  likely  to  ac- 
crue to  the  child  from  the  proposed  change  of 
custody.beyond  those  heretofore  exhibited  and 
urged  on  the  side  of  the  relator.  The  only  new 
features  ascribed  to  the  case  as  now  presented, 
or  which  can  with  any  sort  of  plausibility  be 
deemed  to  have  varied  its  legal  aspect,  are 
those  mainly  relied  on  in  argument  by  the 
learned  counsel  for  the  relator,  viz.:  the  ad- 
vanced age  of  the  child,  and  its  alleged  im- 
provement in  point  of  health  and  constitution. 
The  condition  of  the  child  in  these  respects  has 
always  entered  more  or  less  into  the  considera- 
tion of  the  several  tribunals  before  whom  the 
case  has  undergone  investigation;  and,  doubt- 
less, in  the  exercise  of  a  sound  judicial  discre- 
tion in  controversies  relating  to  the  custody  of" 
infants,  such  circumstances  ought  to  have  their 
due  share  of  influence.  As  to  the  child's  health, 
however,  it  appears  from  the  return,  and  the 
fact  is  not  particularly  denied  or  questioned 
by  the  relator,*that  no  material altera-  [*425 
tion  has  taken  place;  especially  none  more  fa- 
vorable or  encouraging.  It  is  stated  by  the- 
mother.that  the  same  reasons  for  her  continued 
care  and  nurture  of  the  child  still  exist  in  as. 
great  force  as  at  the  former  hearing;  and  that  it 
has  suffered  from  six  several  attacks  of  danger- 
ous illness  since  that  period.  The  whole  ques- 
tion, therefore,  as  it  seems  to  me,  turns  upon 
the  effect  due  to  the  circumstances  that  a  year 
and  six  months  has  been  added  to  the  former 
age  of  the  child. 

When  the  parties  were  before  this  court  on* 
certiorari,  we  entertained  a  different  opinion 
from  that  pronounced  by  Judge  Inglis  and  the 
other  officers  who  have  severally  passed  upon 
this  case.  25  Wend.,  72,  83.  Our  opinion. we- 
theu  believed,  was  in  accordance  with  the  well 
considered  and  well  settled  principles  of  the 
common  law  as  understood  and  acted  upon  in 
this  State  for  a  series  of  years.  We  supposed 
that,  in  yielding  assent  to  these  principles,  we 
were  acting  with  a  just  and  becoming  regard 
to  the  relation  of  husband  and  wife  ;  and  not 
only  so,  but  in  subserviency,  also,  to  the  per- 
manent interests  of  society.  Much  of  the  ele- 
vated tone  of  public  and  private  morality  which 
exists  in  a  community,  and  much  of  its  refine 
ment,  prosperity  and  happiness,  must  ever  de- 

HILL  3. 


1842 


LORD  v.  MAYOR,  ETC.,  OF  N.  Y. 


pend  upon  the  sacredness  with  which  the  mar- 
riage vow  is  regarded,  and  the  inviolability  of 
the  rights  and  duties  resulting  from  it.  I  do 
not  Relieve  that  the  general  doctrine  on  this 
subject  was  intended  to  be  impugned,  much 
less  overruled,  in  the  opinions  delivered  in  the 
Court  for  the  Correction  of  Errors.  On  the 
contrary,  the  determination  of  that  court 
should,  I  think,  be  regarded  as  maintaining 
only  that  the  facts  and  circumstances  then  dis- 
closed were  not  such  as  to  call  for  judicial  in- 
terposition in  the  relator's  behalf;  and  that  the 
case,  therefore,  fell  within  some  of  the  excep 
tions  to  the  general  rule.  They  differed  from 
us  in  the  application  of  the  law. 

Be  this  as  it  may, however,  it  is  quite  certain 
that  the  facts  and  circumstances  which  ap 
peared  before  Judge  Oakley,  and  which  were 
by  him  held  insufficient  to  entitle  therelator  to 
the  custody  of  his  child,  should  be  so  regard- 
426*]  ed  by  us  also;  *that  decision, while  un- 
reversed, being  conclusive  upon  the  parties  and 
subject  matter.  I  am  of  opinion  that  the  case 
has  not  been  materially  varied  on  the  present 
occasion.  The  circumstance  of  a  year  and  a 
half  having  been  added  to  the  age  of  the  child 
since  the  former  hearing,  seems  to  me  too  un- 
important to  afford  ground  for  changing  the 
legal  judgment  of  a  court.  It  appears  affirm- 
atively, moreover,  that  the  personal  care  and 
nurture  of  the  mother  were  as  necessary  to  the 
well  being  of  the  child  at  the  period  of  the  for 
mer  hearing,  as  they  are  now.  The  subject- 
matter,  therefore,  remains  essentially  the  same; 
and  if  so,  the  same  result  should  follow.  My 
brethren,  however,  have  arrived  at  a  different 
conclusion,  and  an  order  must,  therefore,  be 
Centered  that  the  child  be  delivered  to  the  re- 
lator. 

Ordered  accordingly. 

Same  Case— 25  Wend.,  64. 

Res  judicata— Doctrine  explained  and  applied.  Ci- 
ted in— 4  Hill,  608  :  4  Barb.,  458 ;  52  Barb.,  642 ;  3  Biss., 
342;  45  Am.  Dec.,  399: 1  Halst.  Ch.,  455. 

Child— Custody  of— Forfeiture  or  waiver  of  right  to 
custody.  Cited  in— 24  Barb.,  523;  27  Barb.,  14;  29 
Barb.,  327;  8  How.  Pr..  296;  1  Duer,  722;  2  Duer,  48;  11 
Leg.  Obs.,  237;  9  Am.  Rep.,  290;  50  N.  H.,  503;  19  Am. 
Rep.,  690;  49  Ind.,  382;  43  Am.  Rep.,  775;  76  Mo.,  584. 

Agreement  by  father,  disposing  of  child— Validity  of. 
Cited  in— 64  How.  Pr.,384;  17  Abb.  Pr.,396,  n.;  45  Am. 
Dec.,  399;  1  Halst.  Ch.,  455. 

Habeas  corpus—  Office  and  effect  of.  Cited  in— 1 
Abb.  N.S.,  438;  3  Ben.,  445;  107  Mass.,  171;  45  Ain.Dec., 
400: 1  Halst.  Ch.,  455. 

Also  cited  in— 3  Park.,  523. 


LORD 

v. 

THE  MAYOR,  ALDERMEN,  ETC.,  OF  THE 
CITY  OF  NEW  YORK. 

Interest  on  Judgment  for  Tort,  Recoverable  from 
Its  Date — Destruction  of  Buildings  to  Prevent 
Spread  of  Fire — Statute — Practice — Costs. 

In  debt  upon  judgment  for  a  tort,  interest  is  re- 
coverable from  the  date  of  the  judgment,  but  not 
from  the  rendition  of  the  verdict. 

The  proceedings  under  the  statute,  2  R.  L.,  368, 
sec.  81,  et  (^(/..subjecting  the  Corporation  of  the  City 
of  N.  Y.  to  liability  for  damages  on  account  of  build- 
ings officially  destroyed  to  prevent  the  spread  of 
flre,  are  in  the  nature  of  an  action  on  the  case :  and 
the  party  in  whose  favor  the  assessment  is  made 
may  recover  interest  upon  it  from  the  date  of  the 
confiKmation  in  the  C.  P.,  though  not  for  the  time 
intermediate  that  and  the  inquisition. 

The  act  of  this  court  affirming  the  decision  of  the 
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C.  P.  in  such  case  without  mentioning  interest,  is- 
not  to  be  construed  as  an  adjudication  upon  the 
claimant's  right  in  that  particular. 

Nor  will  a  subsequent  judgment  of  affirmance  by 
the  Court  for  the  Correction  of  Errors,  though  ex- 
pressly awarding  to  the  claimant  interest  from  the 
date  of  the  judgment  in  this  court,  be  regarded  as 
affecting  his  right  to  prior  interest. 

Where  the  cause  of  action  is  such  as  to  carry  in- 
terest, and  judgment  is  delayed  after  verdict,  by 
writ  of  error  or  motion  for  a  new  trial,  the  plaintiff 
is  entitled  to  interest  on  the  entire  amount  of  the 
verdict  for  the  time  of  the  delay,  to  be  taxed  as  a 
part  of  the  general  costs  in  the  cause.  Note  a. 

*lnan  action  claiming  interest  upon  an  as-  [*427 
sessment  made  under  the  above  statute  (the  prin- 
cipal having  been  paid  before,  without  prejudice  to 
the  claim  for  interest),  the  jury  in  the  court  below 
gave  a  special  verdict,  upon  which  judgment  was- 
there  rendered  for  the  defendants.  On  error  to  this 
court,  however,  it  was  decided  that  the  plaintiff 
ought  to  recover,  and  judgment  was  ordered  in  his- 
favor  for  the  amount  of  interest  found  by  the  jury. 
He  afterwards  inserted  in  his  bill  of  costs,  and  pro- 
cured to  be  taxed.additional  interest  on  this  amount 
from  the  date  of  the  special  verdict.  Held,  on  mo- 
tion for  re-taxation,  that  the  proceeding  was  regu- 
lar. Note  a. 

On  certiorari  from  the  final  adjudication  of  an  in- 
ferior tribunal,  this  court  merely  reverse  or  affirm 
the  judgment.  If  the  latter,  the  adjudication  be- 
low remains  and  is  available  from  the  time  it  was 
made.  Per  Cowen,  J". 

Citation— 22  Wend.,  157.  160, 161. 

ERROR  to  the  Superior  Court  of  the  City  of 
N.  Y.  During  the  great  fire  in  the  City  of 
N.  Y.,  in  Dec.,  1835,  a  building  of  which  Lord 
was  the  lessee,  being  deemed  hazardous  and 
likely  to  take  fire,  etc., was  destroyed  by  order 
of  the  Mayor,  with  the  consent  and  concurrence 
of  two  Aldermen.  Lord's  damages  were  aft- 
erwards assessed  by  inquisition  under  the  Stat- 
ute 2  R.  L.,368,  sec.  81,  at  $156,274.80,besides 
expenses.  This  assessment  was  confirmed  by 
the  N.  Y.  C.  P.,  and  Lord  commenced  an  ac- 
tion of  debt  iu  the  court  below  to  recover  the 
amount  of  the  assessment  with  interest.  The 
defendants  pleaded  nil  debet,  and  gave  notice 
of  their  intention  to  give  in  evidence  on  the 
trial,  that,  on  the  motion  to  confirm  the  said 
inquisition  and  assessment,  the  judges  of  the 
Court  of  C.P.  being  divided  in  opinion,  no  de- 
cision was  made ;  that  thereupon  Lord  sued 
out  a  mandamus  from  the  Supreme  Court, 
commanding  the  Court  of  C.  P.  to  enter  a  rule 
either  for  or  against  a  confirmation,  or  show 
cause, etc. ;  that  the  judges  made  a  return  to  the 
mandamus,  setting  forth  their  division  of  opin- 
ion and  asking  the  advice  and  direction  of  the 
Supreme  Court  as  to  the  rule  or  order  proper 
to  be  entered  ;  that  the  Supreme  Court  direct- 
ed a  further  return,  and  commanded  the  C.  P. 
to  confirm  or  refuse  to  confirm  the  inquisition; 
that  an  order  of  confirmation  was  thereupon 
entered;  that  a  certiorari  was  then  sued  out  re- 
moving the  proceedings  from  the  C.  P.  to  the 
Supreme  Court;  that  May  6,  1837,  the  order  of 
confirmation  was  affirmed  ;  that  the  proceed- 
ings *were  removed  by  writ  of  error  to  [*428 
the  Court  for  the  Correction  of  Errors,  and, 
December  28,1837, the  latter  court  affirmed  the 
judgment  of  the  Supreme  Court,  and  ordered 
that  Lord  recover  his  costs  in  defending  the 
writ  of  error,  together  with  "interest  on  the 
amount  of  said  judgment  from  the  time  the 
same  was  entered  in  the  Supreme  Court;"  and 
that  May  19,  1838,  the  defendants  paid  to  the 
plaintiff  $167,770.97,  in  full  of  all  the  dam- 
ages, expenses,  interest  and  costs  to  which  the 
plaintiff  was  entitled. 
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On  the  trial  in  the  court  below,  the  jury 
found  a  special  verdict  setting  forth  the  fire, 
the  destruction  of  the  plaintiff  s  building,  and 
the  proceedings  thereupon  had,  as  detailed  in 
the  defendants'  notice.  Toe  verdict  further 
stated  ,  that  the  assessment  took  place  Febru- 
ary 20,  1836,  and  the  damages  then  awarded 
were  $158,274.80,  expenses  $82.69;  that  the 
costs  in  the  Court  for  the  Correction  of  Errors 
amounted  to  $184.68;  that  the  interest  awarded 
by  that  court,  from  May  6.  1837,  to  May  19, 
1888,  when  the  record  w'as  remitted  to  the  Su- 
preme Court  and  filed,  was  $11,463.48;  that 
the  interest  intermediate  the  assessment  and 
confirmation  was  $2,309.39;  that  the  interest 
from  the  day  on  which  the  order  of  confirma- 
tion was  made  by  the  C.  P.  to  the  time  of  its 
affirmance  on  cerlwrari  was,  $10,939.23;  that 
all  the  above  sums,  except  the  last  two  items, 
had  been  paid  to  the  plaintiff,  and  received  by 
him  without  prejudice  to  his  claim  for  the  res- 
idue. The  verdict  concluded  thus:  "But  if 
the  court  shall  be  of  opinion  that  the  defend- 
ants do  owe  any  part  of  the  said  debt,  etc.,  and 
that  the  plaintiff  is  entitled  to  interest  from  the 
date  of  the  said  inquisition, then  the  jurors  say 
that  the  defendants,  at  the  date  of  this  verdict, 
owe  to  the  plaintiff  $13,789.60,  in  manner  and 
form,  etc.,  and  do  not  owe  to  the  plaintiff  the 
residue,  etc.  And  if  the  court  here  shall  con- 
sider that  the  plaintiff  is  entitled  to  interest 
from  the  time  of  the  confirmation  of  the  said 
inquisition  of  damages  in  the  said  court,  etc., 
and  not  before,  then  the  jurors  find  that  the 
defendants  do  owe  to  the  plaintiff  the  sum  of 
$11,885.91,  and  do  not  owe,"  etc.  On  this  ver- 
429*]  diet  the  court  *below  rendered  judg- 
ment for  the  defendants,  and  the  plaintiff  sued 
out  a  writ  of  error. 

Mr.  D.  Lord,  Jr.,  for  plaintiff  in  error. 

Mr.  G.  F.  Talman,  for  defendants  in  er- 
ror. 

By  the  Court,  Cowen,  J.  The  proceedings 
under  the  statute  subjecting  the  Corporation  of 
N.  Y.to  damages  on  account  of  buildings  of- 
ficially destroyed  to  prevent  the  spreading  of 
a  fire  in  the  city,  are  in  the  nature  of  an  action 
on  the  case  for  damages;  and  the  suit  remains 
open  for  contest  on  various  grounds  till  con- 
firmation in  the  Court  of  C.  P.  of  the  city.  The 
inquisition  is  in  the  nature  of  a  verdict  in  such 
an  action,  and  the  confirmation  stands  instead 
of  a  judgment.  Had  the  whole  been  in  the 
common  law  form,  the  right  of  the  plaintiff  to 
interest  would  be  easily  settled  so  far  as  the 
rule  of  this  court  is  concerned  since  the  case 
of  Klock  v.  Robinson,  22  Wend.,  157,  160,  161, 
et  seq.  We  there  examined  the  question,  and 
none  of  us  felt  any  doubt  that,  in  an  action  of 
debt  on  a  judgment  for  a  tort  as  well  as  other 
cause,  interest  might  be  recovered  from  the 
date  of  the  judgment.  But  no  one  would  think 
of  going  behind  that,  and  claiming  interest 
from  the  time  of  the  verdict.  The  present  case 
being  the  same  in  principle,  the  claim  of  the 
plaintiff  fails  as  to  the  interest  intermediate  the 
inquisition  and  confirmation. 

The  court  below  erred,  however,  in  denying 
interest  for  the  time  intermediate  the  confirma- 
tion in  the  C.  P.  and  the  judgment  of  affirm- 
ance in  this  court.  The  Corporation  having 
failed  here  to  reverse  the  confirmation,  it  must 
be  taken  to  have  stood  in  full  force  as  a  judg- 
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ment  from  the  time  when  the  rule  of  confirma- 
tion was  entered.  We  cannot  regard  the  sur- 
mise that  the  C.  P.  confirmed  the  assessment 
pro  forma  with  a  view  to  have  the  question  de- 
termined on  error.  We  can  perceive  no  force 
in  such  a  distinction.  If  established  *in  [*43O 
fact,  it  could  obviously  take  nothing  from  the 
legal  effect  of  the  confirmation. 

It  is  supposed  that  the  question  of  interest 
was  settled  by  the  silence  of  this  court  when 
we  affirmed  the  proceedings  in  the  C.  P.  Not 
so.  We  had  no  jurisdiction  of  the  question 
whether  interest  should  be  allowed  or  not.  On 
certwrari  from  the  final  adjudication  of  an  in- 
ferior court,  we  simply  reverse  or  affirm  what 
they  have  done.  If  the  latter,  the  adjudication 
remains  and  is  available  from  the  time  when 
it  was  made,  as  if  it  had  never  been  questioned. 

The  rule  in  the  Court  for  the  Correction  of 
Errors,  ordering  interest  from  the  date  of  our 
affirmance,  has  no  force  as  a  judgment  passed 
upon  the  question  of  interest  prior  to  that  time. 
It  is  a  simple  omission  to  pronounce  upon  it 
one  way  or  tLe  other;  leaving  the  question  en- 
tirely open  to  an  action  at  law.  It  is  not  easy 
to  perceive  how  any  doubt  of  this  could  be 
raised.  It  would  seem  to  be  entirely  plain 
from  the  nature  of  the  case. 

The  judgment  of  the  Superior  Court  must 
be  reversed,  and  a  judgment  entered  for 
$11,385.91  interest  in  favor  of  the  plaintiff. 

Ordered  accordingly  .(a) 

Cited  in— 2  Denio,  190;  36  N.  Y.,219;  1  Trans.  App.. 
20 ;  34  How.  Pr..  190 ;  12  Abb.  N.  S.,  384 ;  20  Wis.,  611. 

(a)  The  above  case  was  decided  at  the  July  Term. 
1841.  The  plaintiff  afterwards  entered  up  judgment 
for  the  amount  rewarded  by  the  Supreme  Court, 
and  inserted  in  his  bill  of  costs  and  procured  to  be 
taxed  a  charge  for  interest  on  the  sum  thus  award- 
ed from  the  date  of  the  special  verdict  to  the  time 
when  the  above  judgment  of  reversal  was  rendered. 
A  motion  was  subsequently  made  in  behalf  of  the 
defendants  for  a  re-taxation,  on  the  ground  that 
the  charge  for  interest  was  not  taxable.  On  that 
motion  the  following  opinion  was  delivered.^ 

Mr.  O.  F.  Talman,  for  defendants. 

Mr.  D.  Lord,  for  plaintiff. 

By  the  Court,  COWEN,  J.  The  action  below  was 
on  a  confirmation  in  the  nature  of  a  judgment  car- 
rying interest,  on  which  a  verdict  was  found  for 
the  interest.  The  principal  would  also  have  been 
included,  had  it  not  been  paid.  The  verdict  was, 
therefore,  in  effect,  the  same  as  that  in  Vre-  [*431 
denberg  v.  Hallett,  1  Johns.  Cas.,  27.  I  say  in  effect 
the  same.  That  was  a  general  verdict  in  favor  of 
the  plaintiff  for  principal  with  interest  down  to  the 
quarto  die  post  of  the  next  term.  An  order  was  ob- 
tained by  which  payment  was  delayed  with  a  view 
to  take  the  opinion  of  the  court  on  a  motion  for  a 
new  trial.  That  being  refused,  the  court  allowed 
interest  on  the  entire  verdict  down  to  the  time  of 
the  judgment,  saying  the  interest  might  be  taxed 
as  a  part  of  the  general  costs  in  the  cause.  They 
added  :  "  In  all  actions  founded  on  contracts  carry- 
ing interest,  and  delayed  under  similar  circum- 
stances, the  like  interest  may  in  like  manner  be 
taxed."  In  People  v.  Gaine,  1  Johns.,  343,  this  court 
said :  "  In  all  cases  where  the  defendant  applies  to 
set  aside  a  verdict,  and  thereby  delays  the  plaintiff, 
interest  is  awarded."  In  the  case  before  us,  had  the 
verdict  below  been  general  for  the  sum  found,  and 
delayed  by  resistance,  and  judgment  been  rendered 
for  the  plaintiff,  the  case  would  have  been  almost 
circumstantially  the  same  with  Vredenberg  v.  Hal- 
lett. As  it  stands,  the  difference  is  but  matter  of 
form.  Instead  of  a  general  verdict  and  motion  for 
a  new  trial,  on  a  case,  the  same  thing  is  in  effect- 
done  by  the  special  finding  and  motion  for  judg- 
ment. The  party  was  delayed  first  by  a  judgment 
against  him  in  the  court  below.  This  court  differed 
from  that  and,  therefore,  did  on  error  what  it 
thought  that  court  should  have  done— rendered 
judgment  for  the  plaintiff.  Here  is  then  a  sum 
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liquidated  by  verdict  which  the  defendants  should 
have  paid,  as  we  thought,  at  once :  but  the  judg- 
ment was  delayed  by  their  raising  a  question  of 
law.  Judgment  finally  passed  against  them.  In 
principle,  I  am  unable  to  distinguish  the  case  from 
Vredenberg  v.  Hallett.  The  claim  to  interest  stands 
on  grounds  of  equity  which  were  fully  considered 
and  vindicated  by  Ld.  Mansfield  in  Robinson  v. 
Bland,  2  Burr.,  1085.  et  seq. 

I  am,  therefore,  of  opinion  that  the  motion  to  re- 
view the  taxation  should  be  denied.  See,  Williams 
v.  Smith.  2  Cai.,  253 ;  Paul  v.  Alston,  1  Hep.  Const. 
€t.  S.  C.  Mills,  378 ;  Taul  v.  Moore,  Hard.,  Ky.,  90. 

Ordered  accordingly. 


432*]   *THE  PEOPLE  c.  COLT. 

Criminal  Practice — Deficiency  of  Jurors — Stat- 
ute— Discretion  of  Court — Indictment — Evi- 
dence— Authority  of  Alderman  of  New  York 
City  to  Act  as  Justice. 

Where  such  a  deficiency  of  jurors  occurs  in  a  crim- 
inal case  as  is  contemplated  by  2  R.  S.,  733,  sec.  3, 
the  number  of  additional  persons  to  be  summoned 
rests  in  the  sound  discretion  of  the  court  before 
which  the  indictment  is  pending.  And  see,  n.  a. 

The  refusal  of  a  court  to  postpone  a  cause,  cannot 
be  reviewed  on  bill  of  exceptions. 

Under  an  indictment  for  murder  containing  a 
count  charging  the  crime  to  have  been  committed 
by  striking  and  cutting  the  deceased  with  a  hatchet, 
and  another  count  charging  it  to  have  been  com- 
mitted by  striking  and  cutting  him  with  an  instru- 
ment to  the  jurors,  etc.,  unknown.  Held,  compe- 
tent for  the  public  prosecutor  to  prove  that  the 
killing  was  by  the  discharge  of  a  pistol.  And  see, 
n.  a. 

Whether  aldermen  in  the  City  of  N.  T.  can  consti- 
tutionally actas  justices  of  the  Oyer  and  Terminer, 
and,  if  not,  whether  a  judgment  of  that  court  will 
be  reversed  on  error  by  reason  of  their  having  so 
acted,  quaere.  See,  n.  a. 

Citations-2  R.  S.,  733,  734,  sec.  3;  736,  sec.  21;  4  Cr., 
237 ;  3  Chit.  Cr.  L.,  734,  Am.  ed.,  1841 ;  Rose.  Cr.  Ev., 
-577,  578 ;  1  Coxe,  453 :  t  Russ.  Cr.,  467,  n.  1,  Phila.  ed., 
1836. 

TNDICTMENT,  tried  in  January,  1842,  at 
J.  the  Oyer  and  Terminer  in  the  City  of  N. 
Y.,  before  Kent,  C.  Judge,  and  two  Aldermen 
of  the  city.  The  first  count  of  the  indictment 
charged  the  prisoner,  John  C.  Colt,  with  the 
murder  of  Samuel  Adams  in  September,  1841; 
alleging  the  crime  to  have  been  committed  by 
striking 
hatchet. 

been  committed  by  striking  and  cutting  him 
"  with  a  certain  instrument  to  the  jurors,  etc., 
unknown."  The  prisoner  was  arraigned  on 
Monday,  January  17,  1842,  when  he  pleaded 
not  guilty;  and  (according  to  the  statement  in 
the  bill  of  exceptions)  "the  clerk  then  pro 
ceeded  to  call  the  names  of  the  persons  on  the 
panel  of  forty-five  jurors,  nineteen  of  whom 
answered  to  their  names,  and  appeared  when 
called."  The  court  below  thereupon  made 
the  following  order  :  [Title  of  the  cause.] 
"  The  panel  of  petit  jurors  being  called,  and 
twenty-four  persons  duly  drawn  and  sum 
moned  not  having  appeared,  and  there  not  re- 
maining twenty-four  ballots  in  the  box  con- 
433*|  taining  the  names  of  the  jurors  *now 
attending:  on  motion  of  the  district  attorney, 
it  is  ordered  by  the  court,  pursuant  to  the  stat- 
ute, that  the  sheriff  of  the  City  and  County  of 
New  York  do  forthwith  summon  from  the  coun- 
ty at  large  three  hundred  persons  duly  qualified 
to  serve  as  jurors  to  complete  the  number  re 
quired  by  law,  to  attend  on  Wednesday  morning 
next  at  ten  o'clock.  All  further  proceedings  were 


and    cutting  the  deceased   with    a 
Another  count  charged  it  to   have 


accordingly  postponed  until  the  time  specified 
n  the  order.  The  court  having  met  pursuant 
to  the  postponement,  "  the  clerk  called  the 
names  of  the  said  forty-five  persons  on  the 
original  panel  who  had  not  been  excused  from 
serving  as  jurors,  and  fifteen  of  the  said  per- 
sons appeared  and  answered  to  their  names." 
The  prisoner's  counsel  thereupon  moved  that 
they  should  be  furnished  with  a  copy  of  the 
list  or  panel  of  the  three  hundred  persons 
summoned  pursuant  to  the  above  order;  "and 
that  two  or  three  days,  or  such  time  as  the 
court  should  deem  to  be  reasonable  for  that 
purpose,  should  be  granted  to  them  before  the 
trial,  etc.,  to  scrutinize  the  said  list  or  panel, 
and  to  make  inquiries  respecting  the  persons 
therein  named."  In  support  of  this  application 
the  counsel  read  an  affidavit,  showing  that  they 
had  applied  several  times  at  the  sheriff's  office 
for  a  copy  of  the  new  list  or  panel  of  jurors 
since  the  making  of  the  order  above  mentioned; 
and  that  they  were  unable  to  obtain  any  part 
of  it  until  Tuesday,  January  18,  at  about  3 
o'clock  P.  M.,  when  they  obtained  a  copy  of 
about  half  the  panel.  The  affidavit  further 
showed  that  the  sheriff  selected  the  three  hun- 
dred persons  summoned  under  the  order,  "by 
taking  the  lists  of  grand  and  petit  jurors  at  the 
office  of  the  county  clerk,  and  copying  there- 
from in  the  order  of  names  as  they  stood  on 
such  lists,  the  number,  etc.,  ordered  by  the 
court."  The  court  refused  the  motion,  and  de- 
cided that  the  trial  should  proceed  forthwith; 
whereupon  the  prisoner's  counsel  excepted. 
The  prisoner's  counsel  then  challenged  the 
panel  or  array  of  the  three  hundred  persons 
summoned  under  the  order,  on  the  following 
grounds,  viz. :  1.  Because  so  large  a  number 
had  been  ordered  to  be  summoned;  2.  Because 
only  two  days  were  allowed  the  sheriff  to  exe- 
cute *the  order  ;  3.  Because  the  sher-  [*434 
iff  had  not  furnished  the  prisoner's  counsel 
with  a  copy  of  the  list  of  the  persons  sum- 
moned previous  to  the  day  of  trial;  4.  Because 
the  names  of  those  persons  had  been  taken 
from  the  list  of  grand  and  petit  jurors,  etc. 
The  court  decided  that  neither  of  the  grounds 
assumed  constituted  good  cause  for  challenge; 
and  the  prisoner's  counsel  excepted.  The  bal- 
lots con  taining  the  names  of  the  three  hundred 
persons  summoned  under  the  order  were  then 
put  into  the  same  box  with  the  ballots  contain- 
ing the  names  of  the  forty-five  persons  on  the 
original  panel,  and  the  drawing  of  the  jury 
proceeded.  Two  hundred  and  twenty-five  per- 
sons appeared  and  answered.  Of  these,  twen- 
ty-seven were  excused  from  serving  on  their 
own  application  for  legal  cause;  eighteen  were 
peremptorily  challenged  by  the  prisoner;  one 
hundred  and  sixty  nine  were  challenged  and 
rejected  on  the  ground  of  their  having  formed 
and  expressed  opinions  touching  the  guilt  or 
innocence  of  the  accused;  and  the  remaining 
eleven,  together  with  another  person  sum- 
moned pursuant  to  a  second  order  of  the  court 
were  sworn  and  composed  the  jury.  The  trial 
lasted  several  days.  It  involved  a  wide  range 
of  examination,  and  during  its  progress,  vari 
ous  questions  were  raised  and  exceptions  taken 
in  behalf  of  the  prisoner,  among  which  was 
the  following:  the  death  of  Adams  by  violence 
was  clearly  proved.  All  the  wounds  found 
upon  his  person  were  such  as  might  have  been 
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produced  by  a  hatchet,  except  a  small  but  ap- 
parently mortal  one  found  on  the  side  of  the 
head.  It  was  deemed  important  on  the  part 
of  the  prosecution  to  prove  that  the  latter 
might  have  been  effected  by  the  discharge  of  a 
pistol,  such  as  the  prisoner  had  been  known 
to  possess;  and  thus  raise  a  presumption  of 
the  death  having  occurred  in  this  way.  Evi- 
dence was  accordingly  offered  to  that  effect. 
The  wound  mentioned  had  been  the  subject 
of  examination  before  the  coroner's  jury,  and 
an  opinion  was  there  expressed  by  some  of 
the  witnesses  that  possibly  it  might  have  been 
caused  by  a  bullet.  The  prisoner's  counsel  ob- 
jected to  the  proposed  proof  as  inadmissible 
under  the  indictment,  but  the  court  overruled 
435*j  the  objection  and*lhe  prisoner's  coun- 
sel excepted.  The  trial  finally  resulted  in  a 
verdict  of  guilty;  after  which,  sentence  was 
suspended  and  the  proceedings  brought  here 
by  certiorari  pursuant  to  2  R.  S.,  736,  sec.  27. 

Mr.  D.  Selden,  for  the  prisoner,  insisted, 
among  other  things,  that  the  jury  who  tried 
the  cause  were  not  legally  constituted.  The 
order  to  summon  a  tales  of  three  hundred,  to 
appear  in  so  short  a  time,  was  contrary  to  the 
spirit  and  intent  of  the  statute.  2  R.  S.,  733, 
sec.  3.  The  court,  moreover,  erred  in  refusing 
the  postponement  prayed  by  the  prisoner.  He 
has  been,  in  effect,  deprived  of  a  fair  oppor- 
tunity for  scrutinizing  the  panel  and  prepar- 
ing for  a  proper  exercise  of  his  right  to  chal- 
lenge. Again  ;  the  court  erred  in  allowing 
proof  tending  to  show  that  the  death  of  the 
deceased  might  have  been  caused  by  the  dis- 
charge of  a  pistol.  The  only  instrument  spec- 
ified in  the  indictment  as  the  means  of  com- 
mitting the  offense,  was  a  hatchet.  True,  there 
is  a  count  alleging  an  instrument  to  the  jurors 
unknown.  But  this  would  not  warrant  the 
proof  in  question  ;  for  the  allegation  is  con- 
nected with  such  a  description  of  the  mode  in 
which  the  instrument  was  used  as  plainly 
shows  that  a  pistol  was  not  intended.  1  East, 
P.  C.,  341;  2  Hawk.  P.  C.,  616,  Cur.  ed.,  1834; 
Id.,  311;  2  Hale,  P.  C.,  185,  191;  Mackalley's 
case,  9  Rep.,  65;  Long1  a  case,  5  Id.,  120.  Be- 
sides, the  grand  jury  were  admonished  by  the 
testimony  before  the  coroner — which  was, 
doubtless,  laid  before  them — to  inquire  wheth- 
er the  death  had  been  produced  by  the  dis- 
charge of  a  pistol.  It  is  clear,  therefore,  they 
did  not  mean  to  accuse  the  prisoner  of  the 
offense  in  that  form;  for  had  they  so  meant, 
the  indictment  would  have  been  explicit. 

Mr.  J.  R.  Whiting,  District-Atty.,  ap 
peared  and  was  about  to  argue  in  behalf  of 
the  people;  but, 

The  Court  said  they  were  unable  to  see  any 
ground  for  interfering  with  the  proceedings. 
The  statute  in  respect  to  summoning  addition 
436*]  al  "jurors  (2  R.  S.,  733,  734,  sec.  3) 
prescribes  no  precise  limit  as  to  number,  but 
says  that  the  sheriff  shall  be  directed  to  sum- 
mon so  many  as  are  necessary  to  make  at  least 
twenty  four  jurors  from  whom  a  jury  to  try 
the  indictment  may  be  selected.  How  many 
are  necessary  for  this  purpose  must  often  de- 
pend upon  the  probable  state  of  public  senti- 
ment with  regard  to  the  prisoner  and  other 
like  circumstances,  the  force  of  which  can  be 
best  appreciated  by  the  court  where  the  cause  is 
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tried.  The  matter  should  therefore  be  left  to 
the  sound  discretion  of  that  court  ;  and  such 
we  believe  was  the  intent  of  the  Legislature. 
Besides,  the  result  in  this  case  shows  that  the 
number  ordered  to  be  summoned  was  hardly 
large  enough;  at  all  events,  there  is  no  ground 
for  saying  it  was  too  large.  As  to  the  refusal 
of  the  court  to  postpone,  this  was  also  matter 
resting  in  discretion,  and  therefore  not  the 
subject  of  review  in  the  present  form.  Wood* 
v.  Young,  4  Cr,  237.  Were  it  otherwise,  how- 
ever, a  further  answer  might  be  given,  viz.: 
the  question  did  not  arise  "on  the  trial,"  and 
hence  cannot  enter  into  a  bill  of  exceptions.  2 
R.  8.,  786,  sec.  21.  The  point  upon  the  ad- 
mission of  evidence  tending  to  prove  the  death 
to  have  been  caused  by  the  discharge  of  a  pis- 
tol, was  properly  disposed  of  in  the  court  be- 
low. It  presented  at  most  a  question  of  mere 
variance  as  to  the  name  or  kind  of  instrument 
used,  which  the  modern  cases,  whatever  may 
be  said  of  the  older  ones,  do  not  regard  as  ma- 
terial. 3  Chit.  Cr.  L.,  734,  Am.  ed.,  1841  ; 
Rose.  Cr.  Ev.,  577,  578;  see,  also,  Rate  v. 
Mairs,  1  Coxe,  453;  Com.  v.  Boies,  1  Riiss.  Cr., 
467,  n.  1,  Phil,  ed.,  1836.  There  was  a  count, 
moreover,  charging  the  death  to  have  been 
produced  by  an  instrument  "to  the  jurors  etc., 
unknown." 

The  proceedings  must  be  remitted  to  the 
Oyer  and  Terminer,  with  directions  to  proceed 
and  pass  sentence. 

Ordered  accordingly. (a) 

Same  case— 1  Park.,  611. 
Explained— 3  Park..  347 ;  43  111.,  229. 
Cited  in— 1  Park.,  372 ;  1  Hilt.,  296.     • 

(a)  The  prisoner  was  sentenced  to  be  executed 
November  18.  1842.  *Shortly  after  the  sen-  [*437 
tence,  an  application  was  made  in  bis  behalf  to  Kent, 
C.  Judge,  who  presided  at  the  trial,  for  the  allowance 
of  a  writ  of  error  with  a  stay  of  proceedings  in  or- 
der to  carry  the  cause  before  the  Court  for  the  Cor- 
rection of  Errors;  but  the  application  was  denied. 
During  the  General  Term  of  the  Supreme  Court  in 
October,  1842,  the  prisoner's  counsel  renewed  the  ap- 
plication before  Mr.  J.  Cowen  at  chambers,  who 
thereupon  conferred  with  the  Chief  Justice  and  Mr. 
J.  Bronson,  and  the  result  was  a  unanimous  opinion 
that  no  stay  ought  to  be  granted.  A  still  further  ap- 
plication was  made  to  Chancellor  Wai  worth  Novem- 
ber 3, 1842,  who  also  refused  it ;  on  which  occasion 
he  delivered  a  very  able  written  opinion  reviewing 
the  points  appearing  in  the  bill  of  exceptions,  to- 
gether with  some  others  not  taken  at  the  trial.  One 
of  the  latter  questioned  the  due  organization  of  the 
Oyer  and  Terminer  which  tried  the  cause,  on  the 
ground  that  the  aldermen  who,  together  with  the 
circuit  judge,  formed  the  court,  were  not  author- 
ized to  act  as  judges.  The  following  extracts  from 
the  Chancellor's  opinion  exhibit  the  view  taken  by 
him  of  that  subject  not  only,  but  of  the  points  de- 
cided by  the  Supreme  Court. 

"The  summoning  so  large  a  number  of  additional 
jurors  was  a  matter  of  sound  discretion,  to  be  exer- 
cised by  the  court  with  a  view  to  get  a  sufficient 
number  who  were  qualified  and  competent  to  dis- 
charge the  duty,  from  which  a  full  jury  could  be  ob- 
tained. Such  discretion  must  of  course  rest  upon 
the  knowledge  which  the  court  possessed  out  of  the 
case  of  the  probable  effects  which  a  report  of  the 
facts  in  the  public  papers,  and  otherwise,  might  have 
had  in  biassing  the  minds  of  jurors  so  as.  to  disqual- 
ify them  trom  serving  on  the  trial.  And  although 
the  particular  circumstances  which  operated  upon 
the  minds  of  the  judges  to  induce  them  to  order  so 
large  a  number  to  be  summoned  cannot  appear  upon 
the  record,  the  result  which  does  appear  conclusive- 
ly shows  that  the  number  ordered  to  be  summoned 
was  not  unnecessarily  large,"  etc. 

"I  think  the  circuit  judge  was  right  according  to 
the  settled  law  in  allowing  evidence  to  be  given  to 
raise  a  presumption  that  the  small  wound  in  the  side 
of  the  head  of  the  deceased  was  caused  by  a  pistol 
ball,  under  either  count  of  this  indictment.  As 
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there  was  no  evidence  before  the  grand  jury  or 
known  to  the  prosecution  at  the  time  of  finding  the 
indictment,  to  show  with  anything  approaching  to 
certainty,  or  even  probability,  what  instrument  was 
used  to  produce  that  wound,  which,  of  itself  was 
sufficient  to  produce  death,  it  was  proper  to  charge 
in  the  indictment  that  a  mortal  wound  was  inflicted 
with  some  instrument  to  the  jurors  unknown.  And 
under  that  count  it  was  allowable  to  introduce  the 
evidence  that  the  prisoner  had  in  his  possession  such 
pistols,  and  that  a  ball  propelled  by  the  explosion  of 
a  percussion  cap  would  be  likely  to  produce  such  a 
wound  ;  or  the  public  prosecutor,  under  that  count, 
might  have  produced  evidence  of  the  prisoner's 
having  in  his  possession  such  pistols  for  the  purpose 
of  satisfying  the  jury,  if  possible,  that  he  had  taken 
the  ramrod  from  one  of  them,  when  the  witness 
Wheeler  saw  him  go  to  the  table,  and  had  driven  it 
into  this  part  of  the  head  by  a  blow  from  the  hatchet, 
while  the  deceased  was  lying  senseless  on  the  floor," 
etc. 

"The  objection  as  to  the  organization  of  the  court 
involves  the  question,  whether  there  has  been  any 
Court  of  Oyer and  Terminer  constitutionally  organ- 
438*]ized  in  the  *City  of  N.  Y.  since  January  1,1833, 
or  whether  every  conviction  in  that  court  for  the 
last  twenty  years  has  not  been  illegal  and  unconsti- 
tutional, except  in  one  case  in  which  a  special  com- 
mission of  Oyer  and  Terminer  was  issued.  Indeed, 
it  involves  the  question,  whether  any  Court  of  Oyer 
and  Terminer  can  be  held  in  this  city,  under  the 
provisions  of  the  Revised  Statutes,  without  such  a 
special  commission  to  be  issued  by  the  Governor 
with  the  advice  and  consent  of  the  Senate.  For, 
such  courts,  by  the  provision  of  the  Revised  Statx 
utes,  2  R.  8.,  204,  sec.  28,  must  be  held  by  one  or  more 
justices  of  the  Supreme  Court,  or  of  the  circuit 
judges,  or  by  the  first  judge  of  the  C.  P.,  together 
with  the  mayor,  recorder  and  aldermen  of  the  city, 
or  with  two  of  them.  That  is,  if  all  the  justices  of 
the  Supreme  Court  or  all  the  circuit  judges  were 
present  on  the  Bench,  they  could  not  hold  a  court 
without  having  also  associated  with  them  the  mayor, 
recorder  and  alderman,  or  at  least  two  of  those  offi- 
cers. And,  as  the  mayor  as  well  as  the  aldermen  are 
now  elective,  if  none  but  those  who  are  appointed 
by  the  Governor  and  Senate  can  act  as  justices  of 
the  Oyer  and  Terminer,  it  follows  of  course  that 
there  is  no  law  in  force  by  which  a  court  can  be  or- 
ganized there,  without  calling  the  Senate  together 
to  consent  to  the  issuing  of  a  special  commission. 
This  does  not  show  that  the  prisoner  or  any  other 
person  who  has  been  convicted  in  the  Oyer  and  Ter- 
miner within  the  last  twenty  years  in  the  City  of  N. 
•Y.,  if  not  already  executed,  may  not  still  raise  the 
constitutional  question  which  is  now  agitated.  But 
this  long  acquiescence  in  the  construction  of  the 
Constitution  renders  it  highly  probable  that  the 
construction  which  was  given  to  it  upon  the  first 
organization  of  the  government  under  it  in  1823,  and 
which  construction  has  been  also  given  at  nearly 
every  session  of  the  Legislature  since  that  time,  is 
most  probably  correct.  Still,  if  there  is  any  reason 
to  believe  that  the  judgment  in  the  present  case  will 
be  reversed  by  the  Court  for  the  Correction  of  Er- 
rors on  that  ground,  and  certainly  if  I  have  any 
reason  to  doubt  whether  the  prisoner  has  or  has  not 
been  convicted  before  a  court  organized  in  direct 
violation  of  a  positive  provision  of  the  Constitution, 
I  cannot  refuse  him  the  benefit  of  a  writ  of  error 
where  I  have  the  power  to  grant  it.  I,  therefore, 
proceed  to  examine  the  grounds  upon  which  his 
counsel  suppose  it  probable  that  the  judgment  may 
be  reversed  on  account  of  the  supposed  illegal  or- 
ganization of  the  court. 

In  the  case  of  The  People,  ex  rel.  the  Attorney- 
General  v.  Varian,  the  Mayor,  and  certain  Alder- 
men of  the  City  of  New  York,  which  arose  out  of 
the  trial  of  a  justice,  in  the  Court  of  C.  P.,  for  al- 
ledged  misconduct,  the  question  was  brought  before 
the  Supreme  Court,  whether  the  mayor  and  alder- 
men, oreither  of  them,  could  constitutionally  act  as 
judges  of  the  County  Court.  That  court  unanimously 
decided  the  constitutional  question  in  favor  of  the 
mayor  and  aldermen.  And  the  case  being  carried 
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to  the  Court  for  the  Correction  of  Errors,  the  judg- 
ment of  the  Supreme  Court  was  affirmed  by  a  tie 
vote :  seven  of  the  law  members  of  that  court  vot- 
ing in  favor  of  affirmance,  and  Messrs.  Hoot,  Dixon 
and  Lee,  who  were  also  lawyers,  voting  for  a  rever- 
sal of  the  judgment  of  the  court  below.  It  will  be 
seen,  however,  by  an  examination  of  the  opinions  of 
Mr.  Dixon  and  Gen.  Root,  that  they  placed  their 
opinions  upon  two  provisions  of  the  Constitution, 
the  last  of  which  has  no  application  to  this  case;  the 
first  being  the  general  provision  as  to  the  appoint- 
ment *of  judicial  officers,  and  the  other  being  [*439 
that  which  in  express  terms  requires  judges  of  the 
County  Courts  to  be  appointed  for  five  years.  And 
it  is  evident  that  Senator  Dixon's  opinion  was  main- 
ly based  upon  this  last  clause  of  the  Constitution. 
Senator  Hull  also,  a  most  worthy  and  conscientious 
member  of  that  court,  who  is  not  a  lawyer,  but  who 
delivered  a  written  opinion  in  favor  of  the  reversal 
of  the  judgment  of  the  Supreme  Court,  confined  his 
remarks  to  the  right  of  the  mayor  and  aldermen  to 
act  as  judges  of  the  Court  of  C.  P.  in  violation  as  he 
supposed,  of  the  Constitution  ;  and  says  nothing  of 
their  right  to  act  as  justices  of  the  Oyer  and  Ter- 
miner. It  is  very  doubtful,  therefore,  whether  any 
considerable  number  of  those  who  voted  to  reverse 
the  judgment  of  the  Supreme  Court  would  have 
given  the  same  vote  if  the  question  had  arisen  as  to 
the  right  of  the  mayor  and  aldermen  to  act  as  jus- 
tices of  the  Oyer  and  Terminer  in  N.  Y.  and  other 
cities  of  the  State  where  the  statutes  have  author- 
ized them  to  act  as  such. 

Again;  the  case  of  People  v.  White.  24  Wend.,  520, 
was  decided  by  the  same  court  and  at  the  same  time; 
in  which  case  the  question  as  to  the  right  of  the  al- 
dermen to  act  as  justices  of  the  Oyer  and  Terminer 
arose,  and  had  been  argued  by  counsel.  And  in  that 
case  both  General  Root  and  Senator  Dixon  held  that 
the  fact  that  aldermen  acted  as  justices  of  the  Oyer 
and  Terminer  upon  the  trial  of  the  prisoner  was  no 
ground  for  reversing  the  judgment.  I  think,  there- 
fore, that  if  this  case  had  been  brought  before  the 
judges  who  decided  the  case  first  referred  toj  upon 
the  question  which  the  prisoner  wishes  to  raise  as  to 
the  organization  of  the  court,  there  is  not  the  re- 
motest probability  that  he  would  have  succeeded  in 
reversing  this  judgment,  and  there  probably  would 
not  have  been  two  votes  in  his  favor  on  that  ground. 
For  the  same  and  other  reasons,  I  do  not  think  it 
probable  that  any  considerable  number  of  those 
who  now  are  or  hereafter  may  be  members  of  that 
court,  will  vote  to  reverse  a  judgment  on  the 
ground  that  aldermen  were  associated  with  the  cir- 
cuit judge  in  the  organization  of  the  Court  of  Oyer 
and  Terminer  before  which  the  prisoner  was  tried. 

It  is  true,  I  then  did  and  do  still  differ  in  opinion 
with  those  who  think  a  prisoner  cannot  upon  a  writ 
of  error  avail  himself  of  the  objection  that  the  law 
organizing  the  court  before  which  he  was  tried  and 
convicted,  was  unconstitutional;  even  if  the  judges 
of  such  a  court  would  not  themselves  be  liable  to  be 
punished  criminally  for  directing  their  illegal  sen- 
tence to  be  executed  upon  him.  But  I  am  much 
more  confident  that  I  am  right  in  supposing  there 
is  not  the  least  probability  that  the  court  of  dernier 
ressort,  to  which  it  is  now  sought  to  carry  this  case 
for  review,  will  reserve  the  judgment  on  theground 
that  the  Court  of  Oyer  and  Terminer  was  not  prop- 
erly organized." 

After  the  decision  of  the  Chancellor,  the  authority 
of  the  Executive  was  appealed  to  in  behalf  of  the 
prisoner;  and  Nov.  11, 1842,  Governor  Seward,  in  an 
elaborate  and  masterly  review  of  the  whole  case 
which  was  published  shortly  afterwards  in  the  State 
paper  (The  Albany  Evening  Journal)  announced 
the  result,  declining  to  interpose.  He  agreed  en- 
tirely with  the  Supreme  Court  as  to  the  law  of  the 
case,  and  thought  the  conviction  fully  warranted  by 
the  evidence. 

*The  prisoner,  however,  was  not  executed.  [*44O 
On  the  day  appointed  for  that  purpose,  and  while 
the  preparations  for  it  were  going  forward,  he  was 
found  dead  in  prison,  having  committed  suicide  but 
a  few  moments  before  by  stabbing  himself  with  a 
dagger  furnished  him  by  some  unknown  band. 
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441*]    'REYNOLDS,  Admr.,  etc., 
COLLIN.  Exr.,  etc. 

Executors  and  Administrators —  When  Liable  for 
Costs. 

An  executor  or  administrator  must  pay  costs  If  he 
fail  in  an  action  on  a  demand  not  necessarily  prose- 
cuted in  his  representative  capacity. 

Accordingly,  where  an  administrator  sued  as  such 
for  the  use  and  occupation  of  premises  In  which  the 
intestate  had  only  an  estate  per  autre  vie,  and  the 
alleged  use  and  occupation  occured  since  the  intes- 
tate s  death  ;  held,  that  the  action  having  falled.the 
administrator  must  pay  costs. 

Citations- 1  B.  S.,  722.  sec.  6 ;  2  R.  S.,  82.  sec.  6. 

/^lOSTS  against  the  plaintiff  suing  as  admin- 
\J  istrator.  The  plaintiff's  intestate  held  cer- 
tain premises  under  a  lease  for  three  lives,  one 
of  which  lives  continued  after  his  death.  Sub- 
sequent to  the  intestate's  death, the  defendant's 
testator  occupied  the  premises  under  the  plaint- 
iff, and  the  present  action  was  for  that  use  and 
occupation  of  the  property.  The  cause  having 
been  referred,  there  was  a  report  for  the  de- 
fendant on  the  ground  that  the  claim  was  barred 
by  the  Statute  of  Limitations.  The  defendant 
now  moved  that  the  plaintiff  be  ordered  to  pay 
the  costs  of  the  action. 

Mr.  C.  L.  Monell,  for  the  motion,  cited 
Ketchum  v.  Ketchum,  4  Cow.,  87  ;  Chamberlin 
442*]  v.  Spencer,  Id.,  550;  Baker  v.  Baker,  *5 
Id.,  267;  TUton's  Admrs.  v.  Williams,  11  Johns., 
403  ;  People  v.  Albany  Mayor's  Court,  9  Wend., 
480  ;  Van  Orden  v.  Reynolds,  18  Id.,  635;  Her- 
eein  v.  Smith,  2  Hill,  210. 

Mr.  K.  Miller,  for  the  plaintiff  .cited  Hook- 
er v.  Quitter,  1  Wils.,  171  ;  Petrie  v.  Hannay, 
3T.  R..659. 

/;//  the  Court,  Bronson,  ./.  On  the  death  of 
the  owner,  an  estate  per  autre  vie  becomes  a 
chattle  real,  and  goes  as  assets  to  the  executor 
or  administrator  to  be  applied  and  distributed 
as  part  of  the  personal  estate  of  the  testator  or 
intestate.  1  R.  S.,  722,  sec.  6  ;  2  Id.,  82,  sec. 
6.  The  cause  of  action  accrued  after  the  death 
of  the  intestate,  and  the  plaintiff  did  not  neces- 
sarily sue  in  his  representative  character.  In 
such  cases  it  is  well  settled  that  an  executor  or 
administrator  must  pay  costs  if  his  suit  fails. 

Motion  granted. 

Cited  In- 14  How.  Pr.,  486. 


TYLER  v.  TILLOTSON. 

Taxation  of  Costs — Retaining  Fee  for  Counsel. 

A  demurrer  having  been  noticed  as  frivolous,  but 
not  moved  as  such,  was  finally  argued  in  the  regu- 
lar course  of  the  calendar,  and  judgment  rendered 
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in  favor  of  the  party  demurring,  with  leave  to  the 
opposite  party  to  amend  on  payment  of  coats.  Held, 
that  the  former,  in  taxing  the  coats,  was  not  entitled 
to  charge  a  retaining  fee  for  counsel,  nor  a  special 
motion  fee  for  attorney  and  counsel  attending  to 
oppose  in  case  of  the  demurrer  being  moved  as  friv- 
olous, but  only  costs  on  the  argument. 

A  retaining  fee  for  counsel  is  only  taxable  where 
the  party  finally  prevails  in  the  cause,  and  not  on 
any  interlocutory  proceeding  or  judgment. 

MR.  S.  H.  Hammond,  for  the  plaintiff, 
moved  for  a  re-taxation  of  costs.  The  de- 
fendant demurred  to  the  declaration,  and  the 
the  plaintiff  gave  notice  that  he  would  bring 
on  the  argument  on  the  ground  of  the  frivo- 
lousness  of  the  demurrer,  but  did  not  move  it 
as  frivolous.  When  the  cause  was  reached  on 
the  calendar  *it  was  argued,  and  judg-  [*443 
ment  was  rendered  for  the  defendant  on  the  de- 
murrer, with  leave  to  the  plaintiff  to  amend  on 
payment  of  costs.  The  plaintiff  elected  to  with- 
draw the  demurrer  and  amend  his  declaration. 
The  defendant  charged  and  had  taxed  a  retain- 
ing fee  of  counsel,  f5.  He  also  charged  attor- 
ney and  counsel  fees  as  upon  a  special  motion 
for  attending  to  oppose  on  the  notice  that  the 
argument  of  the  demurrer  would  be  brought 
on  as  frivolous,  in  addition  to  the  usual  costs 
upon  the  argument  of  the  demurrer. 
Mr.  D.  Burwell.  opposed  the  motion. 

By  the  Court,  Bronson,  J.  All  the  charges 
which  have  been  pointed  out  are  improper 
and  should  not  have  been  allowed  by  the  tax- 
ing officer.  A  retaining  fee  for  counsel  is  only 
chargeable  where  the  party  finally  prevails  in 
the  cause,  and  not  on  any  interlocutory  pro- 
ceeding or  judgment.  As  to  the  other  charges, 
a  notice  that  the  argument  will  be  brought  on 
upon  the  ground  of  the  frivolousness  of  the 
demurrer  or  bill  of  exceptions,  is  nothing  more 
than  a  notice  that  the  cause  will  be  moved  be- 
fore it  is  reached  on  the  calendar.and  whether 
it  is  so  moved  or  not, the  opposite  party  cannot 
charge  costs  for  attending  to  resist  that  partic- 
ular motion.  He  can  only  charge  costs  on  the 
argument  or  for  attending  to  argue  the  demur- 
rer or  bill  of  exceptions,  without  any  reference 
to  the  special  form  of  the  notice. 

Motion  granted. 


*VARICK,  Executrix,  etc. , 

v. 

BODINE  ET  AL. 


[*444 


Pleading — Practice —  Costs. 

The  fact  that  one  suing  as  executor  is  not  such, 
may  be  pleaded  in  bar. 

where  oyer  is  duly  demanded  by  a  defendant  be- 
fore the  time  for  pleading  has  expired,  if  the  plaint- 
iff afterwards,  and  without  complying  with  the  de- 
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mand,  enter  the  defendant's  default  for  want  of  a 
plea,  the  proceeding1  will  be  set  aside  as  Irregular. 

An  executor  or  administrator  whose  proceedings 
are  set  aside  on  motion  as  irregular,  will  be  ordered 
to  pay  the  costs  of  the  motion. 

Citations— 16  Wend..  579 ;  4  Johns.,  190 ;  16  Johns., 
148  ;  1  Wend..  34. 

MR.  F.  Kinney,  for  the  defendants,  moved 
to  set  aside  the  default  and  subsequent 
proceedings  on  the  part  of  the  plaintiff  for  ir- 
regularity. The  plaintiff  declared  May  9,mak- 
ing  profert  of  the  letters  testamentary  and  of 
the  deed  on  which  the  action  was  founded. 
May  26,  the  time  to  plead  was  extended  thirty 
days.  June  23,  the  defendant  demanded  oyer 
of  the  deed  and  of  the  letters  testamentary. 
July  2,  the  plaintiff  served  oyer  of  the  deed, 
but  not  of  the  letters  testamentary,  and  July  18 
the  defendants'  default  for  want  of  a  plea  was 
entered.  The  defendants  insisted  that  the  de- 
fault was  irregular,  because  no  oyer  of  the  let- 
ters testamentary  had  been  served. 

Mr.  W.  Hall,  for  the  plaintiff,  said  the  de- 
fendants could  only  question  the  plaintiff's 
right  to  sue  as  executrix  by  a  plea  in  abate- 
ment ;  and  as  the  ten  days  allowed  by  the  prac- 
tice for  pleading  in  abatement  had  gone  by 
before  the  demand  of  oyer,  the  defendants  were 
not  entitled  to  a  copy  of  the  letters  testament- 
ary. 

By  the  Court,  Bronson,  J.  It  is  settled  that 
the  defendant  may  plead  in  bar  that  the  plaint- 
iff is  not  executor.  Tliomas  v.  Cameron,  16 
Wend.,  579.  After  a  regular  demand  of  oyer 
the  declaration  is  not  complete  until  the  oyer 
has  been  furnished.  The  demand  was  made 
before  the  time  for  pleading  had  expired,  and 
the  default  was,  therefore,  irregular. 
445*]  *Although  costs  are  not,  in  general, 
allowed  against  an  executor  or  administrator, 
there  is  no  reason  why  he  should  not  pay  costs 
where  his  proceedings  are  set  aside  for  irregu- 
larity. It  has  been  held  that  an  executor  plaint- 
iff must  pay  costs  on  a  judgment  of  non  pros. 
Rudd  v.  Long,  4  Johns. ,  109.  So  on  a  judg- 
ment as  in  case  of  nonsuit;  Brown  v.  Lam- 
bert, 16  Johns.,  148;  and  for  a  default  in  not 
proceeding  to  trial  pursuant  to  notice  withbut 
a  sufficient  excuse.  Taylor  ads.  How,  1  Wend., 
34.  The  motion  must  be  granted,  with  costs. 

Ordered  accordingly. 
Cited  in— 2  Leg.  Obs.,  260. 


By  the  C  ourt,  Bronson,  J.  The  affidavit  is 
sufficient. 
Motion  granted. 


PIERCE  ET  AL.  ».  GUNN. 

An  affidavit  to  change  venue  need  not  state,  in 
terms,  that  the  witnesses  reside  in  the  county  to 
which  the  venue  is  sought  to  be  changed ;  but  is 
sufficient  if  it  describe  the  witnesses  as  of  that 
county. 

MR.  K.  Miller,  for  the  defendant,  moved 
to  change  the  venue  from  N.  Y.  to  Co 
lumbia  on  an  affidavit  of  the  defendant  which 
stated  that  A.  B.,  etc.,  of  the  City  of  Hudson, 
C.  D.,  of  the  Town  of  Cleverack,  and  E.  F., 
of  the  Town  of  Greenport,  all  of  the  County 
of  Columbia,  were  material  witnesses,  etc. 

Mr.  F.  Kinney,  for  the  plaintiff,  objected 
that  the  affidavit  did  not  state,  in  terms,  that 
the  witnesses  resided  in   the  County  of  Co- 
lumbia. 
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*THE  PEOPLE,  ex  rel.  M'DONALD,  [*446 
HICKOX.       • 

Forcible  Entry  and  Detainer — Practice. 

Where  proceedings  for  forcible  entry  and  detain- 
er are  removed  into  this  court  pursuant  to  2  R.  8., 
510,  sec.  19,  and  the  issue  therein  is  ordered  to  be 
tried  at  the  circuit,  judgment  as  in  case  of  nonsuit 
will  be  granted,  as  in  other  actions,  if  the  relator  do 
not  proceed  to  trial. 

"FORCIBLE  entry  and  detainer.  After  trav- 
J-  ersing  the  inquisition,  the  proceedings 
were  removed  into  this  court  by  certiorari, 
and  an  order  was  made  that  the  issue  be  tried 
in  the  County  of  Delaware.  After  one  default 
the  relator  stipulated  to  try  at  the  next  cir- 
cuit, and  for  not  trying  pursuant  to  stipula- 
tion. 

Mr.  S.  C.  Johnson,  for  the  defendant,  now 
moved  for  judgment  as  in  case  of  nonsuit. 

Mr.  R.  J.  Hilton,  for  the  relator,  said  this 
was  a  criminal  proceeding  on  behalf  of  the 
people.and  sothemotion  could  not  be  granted. 

By  the  Court,  Bronson,  J.  Although  in 
form  criminal,  this  is  in  substance  a  civil  pro- 
ceeding to  recover  the  possession  of  land.  The 
relator  is  in  effect  the  moving  party.  If  he  suc- 
ceeds he  recovers  costs,  and  if  he  fails  he  must 
pay  costs.  2  R.  S..  613,  sees.  3,  16,  39.  I  see 
no  reason  why  judgment  as  in  case  of  non- 
suit should  not  be  granted  in  this  case  as  well 
as  in  other  actions. 

Motion  granted. 

Cited  in— 20  Hun,  461. 


*BIRD  ET  AL.  t>.  MOORE  ET  AL.  [*447 

Practice — Affidavit  on  Which  to  Move  for  Judg- 
ment as  in  Case  of  Nonsuit. 

The  affidavit  on  which  to  move  for  judgment  as  in 
case  of  nonsuit  where  the  cause  has  not  been  no- 
ticed for  trial,  should  always  be  made  by  the  attor- 
ney, or  a  reason  given  why  it  is  made  by  another. 
Per  Bronson,  J. 

But  where  the  cause  has  been  placed  on  the  calen- 
dar for  trial,  the  affidavit  may  be  made  by  the  coun- 
sel who  attended  the  circuit  on  behalf  of  the  de- 
fendant. 

The  case  of  Ames1  v.  Merriman,  9  Wend.,  498,  com- 
mented on  and  explained. 

Citations-3  Cai.,  136 ;  2  Wend.,  283 ;   9  Wend.,  498. 

MOTION  for  judgment  as  in  case  of  nonsuit 
on  an  affidavit  stating,  that  the  cause  was 
upon  the  calendar  for  trial  at  the  last  N.  Y. 
Circuit ;  that  after  a  jury  had  been  impan- 
eled and  the  trial  had  commenced,  the  plaint- 
iffs, on  account  of  an  unexpected  difficulty  in 
their  proofs,  were  allowed  to  withdraw  a  juror, 
and  the  cause  was  not  tried,  though  younger 
issues  were  tried.  The  affidavit  was  made  by 
the  counsel  who  attended  the  circuit  on  behalf 
of  the  defendants,  their  attorney  residing  in  the 
country. 

Mr.  D.  Wright,  for  the  motion. 

Mr.  W.  Hall,  for  the  plaintiffs,  said  the 
affidavit  should  have  been  made  by  the  attor- 
ney for  the  defendants. 
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By  tht  Court,  Bronson.  J.  An  affidavit  by 
the  attorney's  clerk,  without  assigning  any 
reason  why  the  attorney  did  not  himself  make 
I  he  affidavit,  has  been  held  insufficient.  Jack 
\\'»odworth,  8  Cai.,  186  ;  Chase  v.  Ed- 
wards, 2  Wend..  283.  But  an  affidavit  by  the 
defendant  has  been  held  good.  Ames  v.  Merri- 
via  11,  9  Wend.,  498.  It  probably  appeared  in 
that  case  that  the  cause  was  noticed  for  trial 
and  that  the  defendant  attended  the  circuit 
without  his  attorney,  and  so  was  better  able 
than  the  attorney  to  prove  what  took  place  at 
the  circuit.  Where  the  cause  is  not  noticed  for 
trial,  the  affidavit  should  always  be  made  by 
448*]  the  attorney,  or  a  reason  should  be*as- 
signed  why  it  is  made  by  another.  But  where 
the  cause  is  placed  upon  the  calendar  for  trial, 
the  affidavit  may  be  made  by  the  counsel  who 
attended  on  behalf  of  the  defendant.  The  fact 
of  its  being  on  the  calendar  is  sufficient  pre- 
sumptive evidence  that  the  cause  is  at  issue, 
that  it  has  been  noticed  for  trial,  and  that  the 
venue  is  in  the  county  where  the  plaintiff  pro- 
posed to  try.  As  to  everything  else  essential 
to  the  motion,  the  counsel  must,  generally,  be 
as  well  prepared  as  the  attorney,  and  many 
times  better  prepared  than  he,  to  make  the 
necessary  affidavit. 

Motion  granted. 


ANONYMOUS. 
Practice — Enlargement  of  Time  to  Plead. 

Where  the  time  to  plead  was  enlarged  by  a  com- 
missioner, who,  after  the  original  twenty  days  had 
expired,  but  not  the  enlarged  time,  revoked  nis  or- 
der without  qualification ;  held,  that  the  defend- 
ant's default  for  want  of  a  plea  might  be  regularly 
entered  immediately  after  the  revocation,  and  that 
the  plaintiff  waa  not  bound  to  wait  twenty-four 
hours. 

TVTOTION  by  the  defendant  to  set  aside  the 
IlL  default  and  subsequent  proceedings  for 
irregularity.  An  order  was  made  by  a  com- 
missioner enlarging  the  time  to  plead.  After 
the  original  twenty  days  had  expired,  but  be- 
fore the  enlarged  time  was  out,  the  commis- 
sioner revoked  his  order,  and  the  plaintiff  on 
the  same  day  .entered  the  defendant's  default 
for  want  of  a  plea. 

Mr.  D.  Burwell,  for  the  defendant,  said 
the  plaintiff  should  have  waited  at  least  twen- 
ty-four hours  after  the  order  was  revoked  be- 
fore entering  the  default. 

Mr.  C.  Stevens,  contra. 

By  the  Court,  Bronson,  J.  The  commis- 
sioner might  have  qualified  the  revocation  of 
his  order  enlarging  the  time  to  plead,  but  he 
449*]  *did  not.  The  moment  the  order  was 
annulled  it  ceased  to  have  any  influence,  and  the 
default  was,  consequently,  regular. 

Motion  denied. 


SCHENCK  t.  LATHROP. 

Taxation  of  Costs — Counsel  Fee — Statute. 

In  suits  commenced  since  the  Act  of  1840,  Sess.  L., 
1840,  p.  327,  sec.  2,  a  counsel  fee  is  not  taxable  for 
attending  prepared  for  trial,  but  only  for  actually 
trying,  etc. 

The  question  is  the  same  in  relation  to  the  argu- 
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mont  of  a  demurrer,  bill  of  exceptions,  etc.,  in  otio 
within  the  above  Act. 

Citations- 2  Wend.,  285 :  19  Wend..  127 ;  2  R.  8.,  632, 
sec.  17 ;  6  Wend..  648 ;  Laws,  1840,  p.  327,  sec.  2. 

MR.  J.  Crombie.  for  the  defendant,  moved 
for  a  re-taxation  of  costs.    The  cause  was 
noticed  for  trial  and  put  over  the  circuit  on 
the  defendant's  motion,  upon  payment  of  costs. 
The  plaintiff  charged,  and  the  taxing  officer 
allowed,  $5  as  a  counsel  fee  for  attending  pre- 
pared to  try,  etc. 
Mr.  B.  D.  Noxon,  contra. 

By  the  Court,  Bronson,  J.  An  attorney's 
fee  has  been  allowed,  although  the  attorney 
did  not  attend  the  trial  or  the  argument  of  the 
cause.  But  this  was  done  on  the  ground  that 
the  attorney,  as  such,  never  tries  or  argues  a 
case,  and  the  fee  for  those  services  was  sup- 
posed to  be  given  for  preparing  the  cause  for 
trial  or  argument.  Wilson  v.  White,  2  Wend., 
265;  Lamb  v.  Coe,  19  Id..  127.  The  Revised 
Statutes  give  a  counsel  fee  "  for  the  trial  of  a 
cause  before  a  jury,"  etc.,  "or  attending  pre- 
pared for  such  trial."  2  R.  S.,  632,  sec.  17. 
And  a  counsel  fee  was  allowed,  although  the 
cause  was  not  tried.  Bk.  v.  Austin,  6  Wend.. 
548.  But  the  Act  of  1840  has  dropped  the 
words  "attending  prepared,"  etc.,  and  only 

fives  a  counsel  fee  "for  the  trial  of  a  cause." 
tat.  of  1840,  p.  327,  sec.  2.    After  this  marked 
change  in  the  language  of  the*statute,  [*45O 
I  do  not  see  how  a  counsel  fee  can  be  allowed, 
except  where  the  cause  is  actually  tried.     And 
the  question  is  the  same  in  relation  to  the  ar- 
gument of  a  demurrer,  bill  of  exceptions,  etc. 
They  are  all  connected  together  in  the  same 
clause  with  the  provision  fora  trial  fee.    Coun- 
sel get  an  increased  fee  under  the  present  law, 
but  they  do  not  get  it  in  all  cases  where  it  was 
formerly  given. 
Motion  granted. 
Cited  in— 4  Hill,  55. 


PIERCE  ET  AL.  c.  LYON. 

Practice — Consolidation  of  Suits. 

An  action  having  been  brought  on  two  promis- 
sory notes,  copies  of  which  were  served  with  the 
declaration,  pursuant  to  Rule  1  of  May  Term.  1840, 
the  plaintiff,  before  plea, sued  the  defendant  again, 
declaring  on  an  account  which  became  due  after 
the  first  suit  was  commenced ;  held,  that  a  rule  to 
consolidate  ought  not  to  be  granted,  inasmuch  as  it 
would  enable  the  defendant  to  plead  to  the  entire 
demand  without  an  affidavit  of  merits,  and  thus  im- 
properly delay  the  collection  of  the  notes. 

Otherwise,  if  the  defendant  had  sworn  that  he  in- 
tended to  suffer  judgment  by  default  in  both  ac- 
tions, or  had  offered  to  accompany  any  plea  that 
might  be  interposed  by  such  an  affidavit  as  would 
have  been  necessary  in  pleading  to  the  first  action. 
Semble. 

pONSOLIDATION.  June  22  last  the  plaint- 
'  '  iffs  commenced  a  suit  against  the  defend- 
ant on  two  promissory  notes,  copies  of  which 
were  served  with  the  declaration,  together 
with  a  notice  that  they  constituted  the  only 
cause  of  action  on  which  the  plaintiffs  relied. 
On  the  28th  day  of  the  same  month  the  plaint- 
iffs commenced  a  second  suit  against  the  de- 
fendant on  an  account  for  goods  sold,  etc., 
which  became  due  on  the  25th  day  of  that 
month,  after  the  first  suit  was  commenced. 
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Mr.  D.  Burwell,  for  the  defendant,  on  an 
-affidavit  that  the  questions  which  would  arise 
were  substantially  the  same  in  both  suits, 
moved  that  they  be  consolidated. 
45 1*]  *Mr.  F.  Kinney,  for  the  plaintiffs, 
admitted  that  the  motion  might  be  granted, 
although  the  first  suit  was  commenced  before 
the  debt  for  which  the  second  action  was 
brought  became  due.  Dunning  v.  Bk.,  19 
Wend.,  23.  But  he  relied  on  the  fact  that 
there  was  no  affidavit  of  a  defense  of  any  kind, 
and  that,  if  the  suits  were  consolidated,  the 
defendant  might  delay  the  plaintiffs  by  putting 
in  a  plea  without  oath;  whereas,  as  to  the  first 
suit,  the  defendant  could  not  plead  without 
an  affidavit  of  merits  or  of  the  truth  of  the 
plea.  22  Wend.,  644,  n.,  1st  Rule  of  May 
Term,  1840. 

By  the  Court,  Bronson,  J.  As  the  second 
debt  was  not  due  when  the  first  action  was 
commenced,  and  as  the  effect  of  a  consolida- 
tion might  be  to  delay  the  collection  of  the 
notes,  although  there  may  be  no  defense  in 
that  action,  I  think  the  motion  should  be  de- 
nied. If  the  defendant  had  sworn  that  he  in- 
tended to  suffer  judgment  to  pass  by  default 
in  both  actions,  or  if  he  had  offered  to  accom- 
pany any  plea  that  he  might  put  in  with  such 
.an  affidavit  as  would  have  been  necessary  on 
pleading  to  the  first  action  alone,  the  motion 
might  have  been  granted. 

Motion  denied. 

Cited  in— 6  Abb.  Pr..  328,  n. ;  4  Duer.  667. 


THE  SARATOGA  MUTUAL  INSURANCE 
COMPANY 

v. 

DURAM  ET  AL. 

An  affidavit  on  which  to  found  a  motion  for  judg- 
ment as  in  case  of  nonsuit  is  sufficient,  though  it 
merely  state  that  issue  has  been  joined,  without  ex- 
pressly showing  the  issue  to  be  one  of  fact. 

MR.  A.  Taber,  for  the  defendant,  on  an  af- 
fidavit that  issue  was  joined  on  such  a 
day,  and  that  the  plaintiffs  had  neglected  to 
notice  the  cause  for  trial,  etc.,  moved  for  judg- 
ment as  in  case  of  nonsuit. 
452*]  *Mr.  N.  Hill,  Jr.,  for  the  plaintiffs, 
objected  that  the  affidavit  was  not  sufficient,  be- 
cause it  did  not  state  that  an  issue  of  fact  had 
been  joined;  it  may  have  been  an  issue  in  law, 
and  nothing  is  to  be  taken  by  intendrnent  on  a 
motion  for  judgment  as  in  case  of  nonsuit. 
He  cited  and  commented  on  2  R.  S.,  343,  sec. 
82;  Brooks  v.  Hunt,  3  Cai.,  128;  Grab.  Pr., 
614,  615,  2d  ed.  But, 

Bronson,  ./. ,  said  the  affidavit  was  suffi- 
cient. 
Motion  granted. 


DOWS  ET  AL.  «.  BOUGHTON  ET  AL. 
THE  SAME  v.  THE  SAME. 

Practice — Defendant  Let  in  to  Defend  after  Judg- 
ment and  Execution. 

Where,  after  judgment  and  execution  against  a 
defendant,  he  was  let  in  to  defend  on  terms,  the 
judgment  and  execution  to  stand  as  security,  and 
the  plaintiff  afterwards  obtained  a  verdict;  held 
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that  the  latter  was  entitled  to  an  order  upon  the  de- 
fendant to  pay  the  taxed  costs  of  the  proceedings 
subsequent  to  the  judgment,  on  demand,  or  that  an 
attachment  issue  against  him. 

Citations— 2  R.  S.,  534,  sec.  1,  sub.  8 ;  2  Paige.  578. 

AFTER  judgments  in  these  actions  had  been 
perfected  for  the  plaintiffs,  and  execu- 
tions had  been  issued,  the  defendants,  on  ap- 
plication to  the  court,  were  let  in  to  defend  on 
terms,  and  the  judgments  and  executions  were 
ordered  to  stand  as  a  security.  On  trving  the 
actions  the  plaintiffs  obtained  verdicts  in  their 
favor,  which  the  defendants  moved  to  set 
aside,  but  the  motions  were  denied.  The  plaint 
iffs  taxed  the  costs  of  the  proceedings  subse- 
quent to  the  judgments ;  and  a  motion  on 
their  behalf  was  now  made  for  an  order  that 
the  defendants  pay  those  costs,  or  that  an  at- 
tachment issue  against  them. 

Mr.  D.  Burwell.  for  the  defendants,  said 
the  costs  ought  to  be  collected  by  execution, 
and  not  by  attachment ;  otherwise  the  defend- 
ants *might  be  imprisoned  in  a  case  [*453 
where  imprisonment  for  debt  had  been  abol- 
ished. The  judgment  record  may  be  amended 
so  as  to  include  these  costs,  or  a  second  judg- 
ment may  be  entered  by  way  of  suggestion  on 
the  record,  and  the  costs  be  collected  by  exe- 
cution against  the  defendants'  property. 

By  the  Court,  Bronson.  J.  We  cannot 
amend  the  record  by  increasing  the  amount  of 
the  recovery,  without  endangering  the  lien 
which  the  plaintiffs  have  obtained  by  docket- 
ing the  judgment:  and  by  amending"  the  writ 
of  fieri  facias  now  in  the  sheriff's  hands,  we 
might,  perhaps,  affect  the  levy  upon  personal 
property.  As  to  rendering  a  second  judgment 
in  the  same  suit,  either  by  way  of  suggestion 
or  otherwise,  I  am  not  aware  of  any  precedent 
for  such  a  practice,  except  in  the  actions  of 
account  and  partition,  and  I  think  it  cannot 
be  done.  The  defendants  were  let  in  to  defend 
as  a  matter  of  favor  after  a  judgment  had  been 
regularly  entered  against  them,  and  if  they 
will  not  now  pay  the  additional  costs  to  which 
the  plaintiffs  have  been  put,  they  can  have  no 
just  ground  for  complaint  if  the  payment  of 
those  costs  is  enforced  in  the  only  way  which 
will  not  work  any  further  prejudice  to  the 
plaintiffs  than  they  have  already  suffered  by 
the  delay  of  their  proceedings.  Under  the 
former  practice  of  the  court,  there  can  be  no 
doubt  that  these  costs  might  be  collected  by 
attachment,  and  where  there  was  formerly  a 
remedy  of  that  kind  it  may  still  be  pursued.  2 
R.  S.,  534,  sec.  1,  sub.  8.  And  this  is  so,  al- 
though the  party  has  an  adequate  remedy  in 
another  form.  Brockway  v.  Copp,  2  Paige,  578. 
On  service  of  a  copy  of  the  order  now  to  be 
made,  and  a  demand  of  the  costs  which  have 
been  taxed,  the  defendants  must  pay  the  same, 
with  the  costs  of  this  motion,  or  an  attach- 
ment may  issue  against  them. 

Ordered  accordingly. 

Cited  in-6  Hill,  396 ;  4  How.  Pr.,  24 ;  8  Boe.,  595. 


*ANONYMOUS. 
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Practice — Irregular  Allowance  of  Attachment. 

An  attachment  against  a  foreign  corporation  can- 
not be  allowed  by  a  judge  or  commissioner  during 
the  actual  session  of  the  court. 
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Accordingly,  where  an  attachment  was  thus  al- 
lowed, though  during  the  third  week  of  the  session; 
held,  irregular. 

Citations— 2  K.  8.,  197,  oec3>;  469,  sec.  16. 

MR.  E.  F.  Smith  moved  to  set  aside  the  at- 
tachment which  had  been  issued  against 
the  defendants,  who  were  a  foreign  corpora- 
tion, on  the  ground  that  it  was  allowed  by 
a  Supreme  Court  commissioner  while  the 
court  was  sitting  in  the  third  week  of  the  last 
July  Term.  He  cited  Bennett  T.  Ins.  Co.,  19 
Wend.,  46. 

Mr.  O.  Meads,  for  the  plaintiff,  distin- 
guished this  from  the  case  cited.  There  the 
attachment  was  issued  within  the  first  two 
weeks  of  the  term;  but  here  it  was  not  issued 
until  the  third  week,  which  should  be  regard- 
ed as  in  vacation  for  all  the  purposes  of  this 
proceeding,  although  the  court  was  still  sit- 
ting. 2  R.  8.,  197,  sees.  4-6. 

By  tJie  Court,  Bronson,  J.  Attachments 
against  foreign  corporations  may  be  issued  by 
the  court — which  must  mean  when  it  is  in  ses- 
sion— or  by  a  judge  or  commissioner  "in  va- 
cation." 2  R.  8., 459,  sec.  16.  The  intention 
of  the  Legislature  seems  to  have  been  that  the 
court  should  be  moved  whenever  that  course 
was  practicable;  but  in  other  cases,  to  prevent 
a  failure  of  justice,  the  writ  might  be  allowed 
at  chambers.  For  some  purposes  the  terms  of 
the  court  are  considered  as  ending  with  the 
second  week;  but  the  issuing  of  attachments 
is  excepted  from  that  provision.  2  R.  S.,  197, 
sec.  5.  The  commissioner  was  not  authorized 
to  allow  the  writ  in  term  time. 

Motion  granted. 


455*]  *HART  v.  BUTTERFIELD  KT  AL. 

Practice — Power  of  Judge  at  Chambers — Costs 
—  Vacation  of  Order. 

A  judge  at  chambers  has  no  power  as  to  the  costs 
of  proceedings  before  him,  except  in  cases  special- 
ly provided  for  by  statute. 

Accordingly,  a  circuit  judge  having  ordered  that 
a  defendant  be  discharged  from  arrest  on  filing 
common  bail,  and  that  the  plaintiff  pay  the  costs  of 
the  motion  :  held,  irregular. 

Where  a  defendant  may  be  held  to  bail  without 
an  order  for  that  purpose,  it  is  competent  for  him 
to  apply  to  a  judge  at  chambers  or  a  commissioner 
to  mitigate  the  bail  or  be  discharged  on  filing  com- 
mon bail. 

If  a  defendant  be  held  to  bail  pursuant  to  a  judge's 
order.no  other  judge  or  officer  out  of  court  can 
vacate  or  modify  the  order :  the  defendant  should 
apply  either  to  the  same  officer  or  directly  to  the 
court  for  that  purpose. 

In  genera],  however,  where  an  order  has  been 
made  by  a  judge  at  chambers  or  a  commissioner,  the 
proper  course  is  to  apply  first  to  him  to  vacate  it, 
and  his  decision  upon  the  application  may  be 
brought  before  the  court  on  motion  in  the  nature 
of  an  appeal.  Per  Bronson,  J. 

One  judge  or  commissioner  has  no  power  to  set 
aside  an  order  made  by  another. 

Citations-2  Cai.,  47 ;   2  Johns.,  293 ;  20  Johns.,  337. 

A  CTION  for  libel,  in  which  the  defendants 
-il-  were  arrested  and  held  to  bail  in  the  sum 
of  $2.500,  by  virtue  of  an  order  of  the  Record 
er  of  the  City  of  N.  Y.  indorsed  upon  the  ca- 
pias. The  defendant,  Butterfleld,  thereupon 
applied  to  the  circuit  judge  and  obtained  an 
order  that  the  plaintiff  show  cause  before  the 
judge  at  chambers  why  the  defendant  should 
not  be  discharged  on  filing  common  bail.  On 
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the  appointed  day  for  showing  cause  the  Judge 
made  an  order  that  Butterfleld  be  discharged 
on  filing  common  bail,  and  that  the  plaintiff 
pay  $10,  as  costs  of  the  motion. 

Mr.  J.  C.  Hart,  for  the  plaintiff,  now 
moved  to  vacate  the  order  of  the  circuit  judge, 
on  the  grounds,  among  others,  that  he  hud  no 
authority  either  to  make  an  order  discharging 
from  bail,  or  to  allow  costs. 

Mr.  T.  Warner,  for  the  defendant  Butter- 
field,  opposed  the  motion. 

*By  the   Court,  Bronson,   J.     A   [*45O 

judge  at  chambers  cannot  allow  costs  except 
where  the  case  has  been  specially  provided  for 
by  statute,  and  no  such  provision  has  been 
made  in  reference  to  a  proceeding  of  this  kind. 
Probably  the  attention  of  the  judge  was  not 
called  to  the  question  of  costs  at  the  time  the 
order  was  drawn  up. 

In  cases  where  the  defendant  may  be  held 
to  bail  without  a  judge's  order,  he  may  apply 
to  a  judge  at  chambers  or  a  commissioner  for 
an  order  that  the  plaintiff  show  cause  of  ac- 
tion, and,  after  hearing  the  parties,  the  judge 
may  make  an  order  either  mitigating  bail,  or 
discharging  the  defendant  on  his  filing  com- 
mon bail.  But  I  am  not  aware  of  any  such 
practice  where  the  defendant  has  been  held  to 
bail  in  pursuance  of  a  judge's  order.  The  rem- 
edy in  that  case,  if  the  defendant  has  any 
grounds  for  complaint,  is  an  application  to  the 
court  to  set  aside  or  modify  the  order  to  hold 
to  bail.  Such  was  the  course  taken  in  Clason 
v.  Qould,  2  Cai.,  47;  Van  Vechten  v.  Hopkins, 
2  Johns.,  293,  and  Norton  v.  Barnum,  20 
Johns.,  337.  In  general,  when  an  order  has 
been  made  by  a  judge  at  chambers  or  a  com- 
missioner, the  proper  course  is  to  apply  to  the 
same  officer  to  vacate  his  order,  and  his  de- 
cision upon  the  application  may  be  brought 
before  the  court  on  motion  in  the  nature  of  an 
appeal.  In  the  case  of  an  order  to  hold  to  bail, 
however,  the  defendant,  as  will  be  seen  from 
the  cases  already  cited,  may  apply  to  the 
court  in  the  first  instance,  and  without  asking 
the  officer  to  vacate  the  order.  But  when  an 
order  has  been  made  by  one  judge  or  commis- 
sioner, no  other  judge  or  commissioner  can 
set  it  aside.  That  can  only  be  done  by  the 
court,  or  by  the  officer  who  made  the  order. 
A  different  rule  would  lead  to  endless  contro- 
versy. Two  officers  might  alternately  revoke 
each  other's  orders  ad  infinitum.  The  order  to 
hold  to  bail  could  only  be  set  aside  or  modified 
by  the  recorder  who  made  it,  or  on  application 
to  the  court. 

Motion  granted. 

Cited  in-17  Barb.,  230 ;  3  How.  Pr.,  209  ;  13  How. 
Pr.,  441. 


*ANONYMOUS. 


[*457 


Witnesses—  Attendance   of— Fees — Taxation  of 
Costs — Practice. 

In  general,  witnesses  must  attend  at  the  time  for 
which  they  are  subpoanaed,  on  peril  of  losing  their 
fees  if  any  detriment  be  suffered  by  the  party  in 
consequence  of  their  absence:  and  where  they  are 
not  entitled  to  fees,  none  can  be  taxed  for  them 
against  the  opposite  party. 

Where,  however,  the  defendant  on  the  first  day  of 
the  circuit  obtained  a  postponement  till  the  next 
circuit  on  payment  of  costs,  and  the  plaintiff's  wit- 
nesses, who  lived  at  a  great  distance,  started  in  time 
to  arrive  on  the  opening  of  the  court  pursuant  to 
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the  subpoena,  but  were  accidentally  detained  with- 
out any  fault  on  their  part  so  that  they  did  not  ar- 
rive till  the  morning  of  the  second  day,  which  was 
before  the  cause  was  reached  on  the  calendar ;  held, 
that  the  witnesses'  fees  were  taxable  as  part  of  the 
plaintiff's  costs  of  the  circuit. 

If  a  defendant  apply  for  a  postponement  at  the 
opening  of  the  court  upon  the  first  day  of  the  cir- 
cuit, and  before  the  arrival  of  the  plaintiff's  wit- 
nesses, the  judjre  may  suspend  making:  the  order  so 
as  to  give  a  reasonable  time  for  the  witnesses  to  ar- 
rive, unless  the  defendant  will  stipulate  to  pay  their 
fees  in  case  they  attend.  Semble. 

TITITNESSES'  FEES.  The  plaintiff's  wit- 
VV  nesses,  who  lived  at  the  distance  of  one 
hundred  miles  and  upwards  from  the  ptece  of 
trial,  were  subpoenaed  for  the  first  day  of  the 
circuit,  and  started  in  season  to  arrive  there  at 
the  opening  of  the  court  on  the  first  day;  but, 
in  consequence  of  an  accident  by  the  way,  the 
witnesses  did  not  arrive  until  the  morning  of 
the  second  day.  On  the  morning  of  the  first 
day,  before  any  cause  had  been  tried,  the  de- 
fendant put  the  cause  over  the  circuit  on  pay- 
ment of  costs.  After  the  witnesses  arrived, 
which  was  before  the  cause  had  been  reached 
on  the  calendar,  the  plaintiff  taxed  his  costs, 
and  was  allowed  for  the  fees  of  the  witnesses. 

Mr.  D.  Burwell,  for  the  defendant,  now 
moved  for  a  re-taxation,  and  cited  Booth  v. 
Smith,  5  Wend.,  107,  where  it  was  held  that  a 
witness  was  not  entitled  to  fees  who  did  not 
arrive  until  after  the  cause  had  been  tried. 

Mr.  O.  Meads,  contra. 

458*]  *By  the  Court,  Bronson,  J.  As  the 
witnesses  were  only  prevented  by  an  accident 
from  being  present  at  the  opening  of  the  cir- 
cuit, and  they  actually  arrived  before  the  court 
opened  on  the  second  day,  and  before  the 
cause  had  been  reached  on  the  calendar,  I 
think  they  were  entitled  to  fees.  It  is  true  that 
the  plaintiff  could  not  have  made  the  necessary 
affidavit  of  the  attendance  of  witnesses  when 
the  cause  was  put  over  on  the  morning  of  the 
first  day;  but  as  the  witnesses  had  been  sub 
poenaed  from  a  considerable  distance,  it  was 
not  unreasonable  to  wait  until  the  next  morn- 
ing for  their  arrival.  If  the  parties  had  not 
arranged  the  question  of  witnesses'  fees  by 
stipulation,  the  judge  would,  I  presume,  have 
suspended  his  order  for  putting  off  the  trial  so 
as  to  give  a  reasonable  time  for  the  arrival 
of  the  witnesses.  I  agree  that  witnesses  must 
attend  at  the  time  for  which  they  are  sub- 
poenaed, at  the  peril  of  losing  their  fees  if  any 
detriment  comes  upon  the  party  in  consequence 
of  their  absence;  and  where  they  are  not  entitled 
to  fees,  they  cannot  be  taxed  against  the  op- 
posite part.  But  where,  as  in  this  case,  there 
is  no  fault  on  the  part  of  the  witnesses,  and 
the  party  who  subpoenaed  them  has  sus- 
tained no  damage  in  consequence  of  their  ab- 
sence, fees  may  be  allowed  and  taxed  against 
the  opposite  party. 
Motion  denied. 

Cited  in-4  Hill,  596;  4  How.  Pr.,  244;  6  How.  Pr., 
206,  412 ;  15  How.  Pr.,  318 ;  10  Leg.  Obs.,  157. 


EX  PARTE   CLAPPER  ET  AL. 

Highways — Jurisdiction  of  Commissioners  and 
Appellate  Judges  in  Laying  Out — Construc- 
tion of  Statute — Mandamus — Practice. 

In  laying  out  highways,  the  commissioners.as  well 
as  the  judges  before  whom  the  matter  is  brought 

HILL  3. 


on  appeal,  exercise  a  special  and  limited  jurisdic- 
tion ;  and  although  it  may  be  presumed  till»the  con- 
trary appear  that  they  have  proceeded  legally,  yet 
their  acts  may  be  impeached  by  showing  that  they 
exceeded  their  powers.  Per  Bronson,  J. 

The  provision  of  the  Statute  1  R.  S.,  514,  sec.  57, 
prohibiting  the  laying  out  of  a  road  through  yards 
or  inclosures,  extends  as  well  to  yards  and  inclos- 
ures  necessary  to  the  use  and  enjoyment  of  a  dwell- 
ing-house, as  to  those  connected  with  "fixtures  or 
erections  for  the  purposes  of  trade  or  manufact- 
ures." 

*On  motion  for  a  mandamus  to  compel  Com-  [*459 
missioners  of  Highways  to  take  the  necessary  meas- 
ures for  opening  a  road  previously  laid  out  by  their 
predecessors  in  office,  it  appeared  that  the  road  was 
laid  out  through  the  door-yard  of  S.,  leaving  his 
well,  cow-shed  and  part  of  his  corn-crib  in  the 
street ;  that  it  encroached  also  upon  the  garden  of 
another  person  ;  that  neither  of  the  owners  had  con- 
sented to  the  proceeding  ;  and  that,  on  appeal  to  the 
judges,  the  determination  of  the  commissioners 
was  affirmed.  Held,  that  the  whole  was  void  on  the 
ground  of  excess  of  jurisdiction,  and  that  the  man- 
damus should,  therefore,  be  denied. 

Even  had  it  appeared  that  the  points  upon  which 
jurisdiction  depended  were  passed  upon  by  the  com- 
missioners and  judges,  qucere, whether  their  respect- 
ive decisions  would  have  operated  to  conclude 
against  collateral  impeachment. 

The  case  of  Brittain  v.  Kinnaird,  1  Brod.  &  B.,  432, 
commented  on  and  doubted. 

Citations-1  R.  S.,  514,  sec.  57 ;  4  Cow.,  190;  4  Paige, 
523 ;  1  Brod.  &  B.,  432. 

MR.  N.  Hill,  Jr.,  for  the  relators,  moved 
for  a  mandamus  to  the  Commissioners  of 
Highways  of  the  Town  of  Schaghticoke,  re- 
quiring them  to  give  notice  to  the  occupants 
to  remove  their  fences,  and  to  take  the  other 
necessary  measures  for  opening  a  certain  high- 
way, which  had  been  laid  out  by  the  Commis- 
sioners of  Highways  in  July,  1840,  and  which, 
on  appeal  by  Lyman  Shelden  and  Matthias 
Snyder,  had  been  affirmed  by  three  judges  of 
Rensselaer  Co.,  in  April,  1842.  From  the  affi- 
davits in  opposition  to  the  motion  it  appeared, 
among  other  things,  that  the  highway,  as  laid 
out,  passes  through  the  door-yard  of  Shelden, 
and  leaves  his  well,  cow  shed  and  part  of  his 
corn  crib  in  the  highway,  and  that  the  road 
was  laid  out  without  his  consent.  The  high- 
way also  encroaches  on  the  garden  and  cow- 
shed of  Snyder,  and  was  laid  out  without  his 
consent.  All  these  erections  existed  before  the 
road  was  laid  out.  The  present  commissioners 
stated  in  their  affidavit  that  they  were  advised 
by  their  counsel  and  believed  that,  by  opening 
the  road,  they  would  subject  themselves  to 
damages,  inasmuch  as  the  road  was  so  laid 
out  by  the  former  commissioners  as  to  en- 
croach upon  the  yards  and  fixtures  of  Sheldeu 
and  Snyder. 

Mr.  J.  Pierson,  for  the  commissioners, 
said  they  would  be  liable  to  an  action  of  tres- 
pass should  they  proceed  to  open  the  road.  1 
R.  S.,  514,  sec.  57;  Clark  v.  Phelps,  4  Cow., 
190;  Lansing  v.  Caswell,  4  Paige,  519,  523. 

*Mr.  Hill,  in  reply,  said,  the  com-  [*46O 
missioners  who  laid  out  the  highway  and  the 
judges  who  affirmed  their  doings  must  be  taken 
to  have  adjudged,  either  that  the  road  was  not 
laid  through  any  buildings  or  fixtures  or  that  the 
owners  had  consented,  and  although  this  was 
a  jurisdictional  fact,  the  decision  of  the  judges 
especially  is  conclusive.  He  cited  Brittain  v. 
Kinnaird,  1  Brod.  &  B.,  432;  Van  Steenburgh 
v.  Bigelow.  3  Wend.,  42;  Barber  v-.  Winslow,  12 
Wend..  102;  Bird&all  v.  Phillips,  17  Wend., 
464;  Cowen  &  H.  Notes  to  Phil.,  1016-1020; 
Belts  v.  Bagley,  12  Pick.,  572. 
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By  (he  Court,  Bronson,  «/.  Without  the 
consenUof  the  owner,  no  road  can  be  laid  out 
"through  any  buildings;  or  any  fixtures  or 
erections  for  the  purposes  of  trade  or  manu- 
factures; or  any  yards  or  inclosures  necessary 
to  the  use  and  enjoyment  thereof."  1  R.  8., 
514,  sec.  57.  The  words  "yards  or  inclosures" 
apply  to  "buildings,"  as  well  as  to  "fixtures  or 
erections  for  the  purposes  of  trade."  See,  Clark 
v.  Phelps,  4  Cow.,  190;  Lansing  v.  Caswell,  4 
Paige,  523.  The  road  passes  through  the  door- 
yard  and  buildings  of  Shelden,  and  leaves  his 
well  in  the  street.  It  also  encroaches  on  the 
cow-shed  of  Snyder.  The  commissioners  of 
1840  exceeded  their  jurisdiction  in  laying  out 
the  road  without  the  consent  of  the  owners  of 
the  yard  and  buildings,  and  the  matter  is  not 
helped  by  the  subsequent  affirmance  of  their 
proceedings  by  the  judges  on  appeal.  The 
present  commissioners  would  be  answerable  in 
an  action  of  trespass,  if  they  should  proceed  to 
open  the  road  through  the  yard  and  buildings 
of  Shelden  and  Snyder.  Clark  v.  Phelps,  4 
Cow.,  190.  Clearly  we  ought  not  to  compel 
them 'by  mandamus  to  commit  a  trespass. 

There  is  room  for  doubt  whether  the  case  of 
Brittain  v.  Kinnaird,  1  Brod.  &  B.,  432,  can  be 
supported.  But  however  that  may  be,  the  case 
can  be  distinguished  from  the  one  before  us. 
There  the  magistrate  had  directly  and  neces- 
sarily adjudicated  upon  the  fact  on  which  his 
jurisdiction  depended.  But  it  is  not  so  here. 
46 1*J  It  does  not  appear  that  either  *the  com- 
missioners or  the  judges  have  undertaken  to 
decide  that  there  was  no  door  yard  or  build- 
ings in  the  site  of  the  road.  These  officers  in 
laying  out  highways  exercise  a  special  and 
limited  jurisdiction,  and  although  it  may 
be  presumed  until  the  contrary  appear  that 
they  have  acted  legally,  it  is  quite  clear  that 
their  acts  may  be  impeached  by  showing  that 
they  exceeded  their  powers.  I  do  not  think  it 
necessary  to  refer  to  books;  the  principle  is  a 
familiar  one. 

Motion  dented. 

Yards  and  inclosures— Statutory  prohibition  to 
laying  out  roads,  etc.,  through.  Cited  in— 24  N.  Y., 
352:  33  Barb.,  136. 

Commissioners  nf  highways— Limited  jurisdiction, 
validity  and  impeachment  of  acts  of.  Cited  in— 30 
N.  Y.,  472;  56  N.  Y..386. 

Commissioners  of  highways— Mandamus  aoainst. 
Cited  in-27  Barb.,  96 ;  13  How.  Pr..  127. 

Officer—  Presumption  in  favor  of  jurisdiction— Ex- 
cess of  jurisdiction.  Cited  in— 2  Keyes,  607;  4  Abb. 
App.,  Dec.,  643;  16  Barb.,  306 ;  13  Minn.,  132. 

Also  cited  in— 3  Barb.,  185. 


THE  MANUFACTURERS'* MECHANICS' 
BANK  OF  THE  NORTHERN  LIBER- 
TIES IN  THB  Co.  OF  PHILADELPHIA 

c. 

COWDENET  AL. 

Authentication  of  Affidavits  Taken  in  Another 
State — Statute— Substantial  Compliance  Suf- 
ficient — Power  of  Attorney  to  Confess  Judg- 
ment—  When  Exhausted. 

In  order  to  authenticate  affidavits  taken  in  an- 
other State,  pursuant  to  2  R.  8.,  390,  sec.  25,  it  is  not 
necessary  to  follow  the  letter  of  the  statute ;  a  sub- 
stantial compliance  with  its  provisions  is  sufficient. 

Accordingly,  where  an  affidavit  purported  to  have 
been  taken  before  E.  L.  "President  Judge  8th  Dis- 
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trict.  Pa.."  and  then  followed  a  certificate 
the  seal  of  the  Court  of  C.  P.  of  Lycomlng  Co..  I 'a., 
thus:  "I,  H.  M.,  Protbonotary  of  the  Court  of  Com- 
mon Pleas  of  the  County  of  Lyoomlnf,  within  the 
Hth  Judicial  Districtof  Pennsylvania,  do  hereby  cer- 
tify that  E.  L.,  whose  name  is  subscribed,  etc.,  is 
President  Judge  of  the  Court  of  Common  Pleas  of 
the  8th  Judicial  District,"  etc.;  held,  a  sufficient  au- 
thentication to  allow  the  affidavit  to  be  read. 

In  general.  a  power  of  attorney  to  confess  judg- 
ment becomes  inoperative  after  a  single  exercise  of 
it,  and  will  not  authorize  the  entry  of  a  second  j  udg- 
ment. 

Accordingly,  a  power  having  been  executed  by 
A,  B  and  C,  authorizing  the  confession  of  a  judg- 
mentagainst  them  and  each  of  them  in  Pennsylva- 
nia and  elsewhere,  a  judgment  was  entered  up  un- 
der it  in  that  State,  against  C,  and  afterwards  an- 
other in  this  State,  against  all  the  parties.  Held,  that 
the  power  was  exhausted  as  to  C.  by  the  entry  of 
the  first  judgment;  and  because  he  was  included 
in  the  second,  it  was  set  aside  as  irregular. 

The  result,  it  seems,  would  have  been  the  same, 
bad  the  power  been  in  terms  to  confess  a  judgment 
or  judgments,  etc. 

Citations— 2  R.  S.,  396,  sec.  25 :  12  Wend..  223 ;  3 
Wash.  C.  C.,  558. 

APRIL  16,  1841,  the  defendants  Cowden  and 
Boyd  of  the  State  of  Pennsylvania,  and 
St.  John  of  the  State  of  New  Jersey,  as  their 
surety,  executed  to  the  plaintiffs  a  bond  in  the 
*penalty  of  $50,000,  conditioned  to  pay  [*462 
$25,000,  and  a  warrant  of  attorney,  directed 
"to  Thomas  D.  Smith.  Esq.,  attorney  of  the 
Court  of  Common  Pleas  at  Philadelphia,  in 
the  County  of  Philadelphia,  in  the  State  of 
Pennsylvania,  or  to  any  other  attorney  of  the 
said  court  or  of  any  other  court  there  or  else- 
where, or  to  any  prothonotary  of  any  of  the 
said  courts."  After  reciting  the  bond,  the  pow- 
er proceeded  thus:  "These  are  to  desire  and 
authorize  you  or  any  of  you  to  appear  for  us 
and  each  of  us,  our  and  each  of  our  heirs,  ex- 
ecutors or  administrators,  in  the  said  court 
or  elsewhere,  in  an  action  of  debt  there  or 
elsewhere  brought  or  to  be  brought  against  us 
and  each  of  us,  our  and  each  of  our  heirs,  etc., 
at  the  suit  of  the  said  bank,  their  successors  or 
assigns,  on  the  said  obligation,  as  of  any  term, 
etc.,  and  confess  judgment  thereupon  against 
us  and  each  of  us,"  etc.  June  17,  1841,  judg- 
ment was  entered  against  Cowden,  by  virtue 
of  the  warrant  of  attorney,  in  the  Court  of  C. 
P.  of  the  County  of  Northumberland  in  the 
State  of  Pennsylvania;  executions  were  issued 
upon  the  judgment  and  levied  upon  a  large 
amount  of  property.  October  2,  1841,  another 
judgment  was  entered  against  all  of  the  de- 
fendants, by  virtue  of  the  same  warrant  of  at- 
torney, in  the  Supreme  Court  of  this  State, 
which, 

Mr.  H.  Gray,  for  the  defendants,  now 
moved  to  set  aside  on  the  ground  that  a  second 
judgment  was  wholly  unauthorized.  He  cited 
Campbell  v.  Canon,  Addis.,  267;  Martin  v.  Rex, 
6  Serg.  &  R.,  296;  Neff  v.  Barr,  14  Id.,  166  ; 
Ulrich  v.  Voneida,  1  Penrose  &  W.,  245. 

Mr.  J.  S.  Bosworth,  for  the  plaintiffs, 
contended  that  the  warrant  of  attorney  would 
authorize  the  entry  of  more  than  one  judg- 
ment. He  also  took  exception  to  the  authenti- 
cation of  one  of  the  affidavits  on  which  the 
motion  was  founded.  It  purported  to  be  "sub- 
scribed and  sworn  to  before,  etc.,  at  Williams- 
port,  Lycoming  County,  Pennsylvania,  this 
10th  day  of  June,  A.  D.,  1842.  Ellis  Lewis, 
President  Judge  8th  District,  Pa."  There  was 
*theu  a  certificate  as  follows:  "State  [*463 
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of  Pennsylvania,  Lycomiiig  County,  ss:  I, 
Hepburn  M'Clure,  Prothonotary  of  the  Court 
of  Common  Pleas  of  the  County  of  Lycoming, 
within  the  Eighth  Judicial  District  of  Penn- 
sylvania, do  hereby  certify  that  Ellis  Lewis, 
whose  name  is  subscribed  to  the  within  cer- 
tificate, is  President  Judge  of  the  Court  of 
Oomrnon  Pleas  of  the  8th  Judicial  District  of 
Pennsylvania,"  etc.  Signed,  and  the  seal  of  the 
court  affixed.  The  objection  was,  that  it  did 
not  appear  that  Ellis  Lewis,  though  a  judge  of 
the  8th  Judicial  District,  was  a  judge  of  the 
Court  of  C.  P.  of  Lycoming  County.  Another 
certificate  of  the  same  prothonotary,  attached 
to  a  record  accompanying  the  papers,  stated 
that  Ellis  Lewis  "is  President  Judge  of  the  8th 
Judicial  District  aforesaid,  and  that  by  virtue 
of  his  office  he  is  President  Judge  of  the  sev- 
eral Courts  of  Common  Pleas  within  the  said 
district." 

By  the  Court,  Bronson.  J.  It  is  hardly  nec- 
essary to  resort  to  the  second  certificate  of  the 
prothonotary.  The  matter  is  plain  enough 
without  it.  The  Eighth  Judicial  District  in- 
cludes several  counties,  in  each  of  which  there 
is  a  Court  of  C.  P.,  and  Ellis  Lewis  is  the  pre- 
siding judge  in  each  of  those  courts.  Lycom- 
ing Co.  is  within  the  Eighth  Judicial  district, 
and  thus  it  appears  that  the  affidavit  was  sworn 
before  a  judge  of  the  Court  of  C.  P.  of  Ly- 
coming Co.  2  R.  S.,  396,  sec.  25.  It  is  not  nec- 
essary to  follow  the  letter  of  the  statute.  A 
substantial  compliance  with  its  provisions  is 
sufficient.  Belden  v.  Devoe,  12  Wend.,  223. 

I  do  not  think  it  necessary  to  inquire  wheth- 
er the  warrant  of  attorney  was  of  any  force 
out  of  the  State  of  Pennsylvania.  Conceding 
that  a  judgment  might  originally  have  been 
entered  in  this  State,  the  warrant  contained  no 
authority  for  entering  a  second  judgment  any- 
where. After  the  entry  of  the  judgment  in 
Pennsylvania,  the  power  was  functus  offlcio. 
This  is  fully  established  by  the  cases  cited  at 
the  bar, and  is  plain  enough  in  principle.  If  the 
warrant  had  been  to  confess  a  judgment  or 
judgments,  in  the  plural,  it  seems  thatasecond 
4(>4*]  judgment  *could  not  be  entered  until 
the  first  judgment  had  been  reversed  or  set 
aside.  Fairchild  v.  Camac,  3  Wash.  C.  C.,  558. 
But  here  there  is  nothing  to  show  that  more 
than  one  judgment  was  intended. 

As  the  first  judgment  was  entered  against 
Cowden  alone,  it  may  be  that  the  plaintiffs 
would  have  been  warranted  in  taking  a  second 
judgment  against  the  two  other  obligors  in  the 
bond.  But  Cowden  has  been  included  in  the 
second  judgment,  and  as  to  him  the  power  was 
clearly  spent  when  the  judgment  was  entered 
in  Pennsylvania. 

Motion  granted. 

Explained-9  Abb.  N.  C..  461. 

Cited  in— 5  Hill,  600;  6  How.  Pr.,  395. 
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Practice  before  Referees — Adjournment  on  Their 
Own  Motion — On  Motion  of  Party — Statute — 
Waiver  of  Objection. 

Referees  may  adjourn  for  a  reasonable  time  on 
their  own  motion,  without  the  consent  of  parties ; 
and  the  only  limitation  in  the  Statute  in  relation  to 
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such  adjournments  is,  that  they  shall  "  be  neces- 
sary." 

Of  this  necessity  the  referees  are  to  judge;*though 
the  court  may  inquire  into  the  matter  for  the  pur- 
pose of  seeing  that  the  power  is  not  exercised  op- 
pressively, and  that  no  unreasonable  delay  takes 
place.  Per  Bronson,  J. 

Such  adjournments,  though  they  extend  the  hear- 
ing beyond  the  next  term,  will  not  put  an  end  to 
the  authority  of  the  referees. 

Otherwise  of  an  adjournment  beyond  the  term, 
if  granted  on  motion  of  one  of  the  parties,  without 
the  consent  of  the  other. 

If  a  party  to  a  reference  desire  a  postponement 
beyond  a  term,  his  proper  course  is  to  apply  to  the 
court. 

Where  an  adjournment  of  a  reference  it  proposed 
beyond  a  term,  which  one  of  the  parties  intends  to 
avail  himself  of,  if  granted,  as  irregular,  he  should 
object  in  such  manner  as  to  apprise  the  referees  of 
his  intention  :  and  if  he  do  not,  but  merely  say  he 
cannot  consent,  he  will  be  precluded  from  taking 
the  objection  afterwards.  Semhle. 

Citations— 2  R.  S.,  384,  sees.  43,  43;  20  Johns.,  476; 
6  Wend..  552. 

ON  motion  for  a  mandamus  or  prohibition, 
the  only  question  made  by  the  counsel  was, 
on  the  power  of  referees  to  adjourn  the  hear- 
ing of  a  cause  pending  before  them.  John  Os- 
food  *was  plaintiff  and  the  relator  was  [*465 
efendant  in  an  action  pending  in  the  N.  Y. 
C.  P.,  which  was  referred  to  three  referees. 
The  first  meeting  of  the  referees  was  February 
17,  1842,  which  was  in  the  January  Term  of 
the  court.  After  examining  one  witness,  the 
referees,  on  the  defendant's  motion,  adjourned 
the  hearing  to  February  24.  On  that  day  only 
two  of  the  referees  attended,  and  a  new  notice 
was  given  for  March  7.  Upon  the  last  mentioned 
day,  after  examining  two  witnesses,  the  refer- 
ees, on  the  defendant's  motion,  adjourned  to 
March  15,  when  the  defendant  again  applied 
for  an  adjournment,  which  was  granted  on 
payment  of  costs,  to  March  18,  being  the  last 
day  but  one  of  the  February  Term.  On  that 
day  the  referees  met  and  continued  the  exam- 
ination of  the  plaintiff's  witnesses  until  near 
midnight,  and  then  adjourned  to  March  24. 
This  adjournment,  which  went  beyond  the 
term,  was  not  asked  for  by  the  plaintiff,  and 
the  defendant  made  no  objection,  though  he 
said  he  could  not  consent  to  it.  On  the  24th, 
the  plaintiff's  evidence  was  closed,  the  defend- 
ant not  attending.  The  referees  then  adjourned 
to  March  29,  to  give  the  defendant  an  oppor- 
tunity to  produce  his  witnesses,  on  the  suppo- 
sition that  he  might  have  forgotten  the  day 
and  for  that  reason  had  not  attended  on  the 
24th.  Notice  in  writing  was  given  to  the  de- 
fendant for  the  meeting  of  the  29th,  but  he  did 
not  attend,  and  the  referees  soon  afterwards 
made  their  report  for  the  plaintiff.  The  defend- 
ant moved  to  set  aside  the  report  for  irregular- 
ity, which  motion  was  denied  by  the  C.  P. 

Mr.  J.  Holmes,  for  the  relator,  said  that 
the  referees,  by  several  successive  adjourn- 
ments, had  postponed  the  hearing  from  the 
time  of  their  first  meeting  to  a  day  beyond  the 
then  next  February  Term  of  the  C.  P.;  by 
which  means  they  had  lost  all  jurisdiction  of 
the  cause.and  the  report  made  in  the  February 
vacation  was  utterly  void.  This  point  was 
decided  in  Jackson  v.  Ives,  22  Wend.,  637. 

*Mr.  J.  S.  Bosworth,  opposed  the  [*466 
motion. 

By  the  Court,  Bronson,  J.  It  is  a  mistake 
to  suppose  this  question  was  decided  in  Jack- 
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»on  v.  Ive*.  In  that  case  the  referees,  on  the 
application  of  one  party,  which  was  opposed 
by  the  other,  adjourned  or  postponed  the  hear- 
ing from  the  10th  of  April  beyond  the  then 
next  May  Term  of  the  court;  and  it  was  re- 
marked that  this  "exceeded  the  power  express 
ly  conferred  on  the  referees"  by  the  statute. 
'But  what  was  the  effect  of  this  and  other  al 
leged  "irregularities,  if  they  must  be  deemed 
such,"  was  purposely  left  undecided.  There 
is  no  intimation  in  the  case  that  the  referees 
lost  all  jurisdiction  of  the  cause.  That  question 
remains  to  be  decided. 

This  is  a  most  ungracious  motion  on  the 
part  of  the  relator.  He  asked  for  adjourn- 
ments as  often  as  the  referees  met,  down  to 
the  last  day  but  one  before  the  end  of  the 
term,  and  when  the  referees  then  proposed,  on 
their  own  motion,  to  adjourn  for  six  days,  he 
made  no  objection.  He  only  said  he  could  not 
consent.  But  as  soon  as  the  term  had  gone  by, 
he  refused  to  appear,  and  moved  to  set  aside 
the  report  on  account  of  the  delay  which  had 
for  the  most  part  been  granted  as  a  favor  to 
him.  I  am  strongly  inclined  to  the  opinion 
that  the  adjournment  from  the  18th  to  the 
24th  of  March,  which  went  beyond  the  term, 
should  be  regarded  as  having  been  made  with 
the  assent  of  both  parties.  It  is  true,  the  de- 
fendant said  he  could  not  consent,  but  he 
made  no  objection.  When  the  referees  pro- 
posed the  adjournment,  if  the  defendant  did 
not  approve  of  it,  he  should  in  fairness  and 
candor  have  told  the  referees  that  he  denied 
their  power  to  adjourn  beyond  the  term,  and 
that  he  intended  to  rely  on  the  objection.  If 
this  may  be  regarded  as  an  adjournment  with 
the  consent  of  both  parties,  I  see  no  reason  for 
holding  that  the  referees  lost  the  power  of  aft- 
erwards proceeding  in  the  cause,  whatever  may 
be  the  true  construction  of  the  statute. 

But  it  is  not  necessary  to  put  the  case  upon 
the  ground  of  consent.  The  statute  provides 
467*J  that  the  referees  "  shall  proceed  *with 
diligence  to  hear  and  determine  the  matter  in 
controversy."  2  R.  S.,  884,  sec.  42.  "They 
shall  appoint  a  time  and  place  for  the  hearing 
and  shall  adjourn  the  same  from  time  to  time 
as  may  be  necessary;  and  on  the  application 
of  either  party,  and  for  good  cause,  they  may 
postpone  such  hearing  to  a  time  not  extending 
beyond  the  next  term  of  the  court  in  which  the 
case  is  pending."  Sec.  43.  It  will  be  seen  that 
the  section  provides  for  delays  of  two  kinds 
First,  the  referees,  after  appointinga  time  and 
place  for  the  hearing,  "  shall  adjourn  the  same 
from  time  to  time  as  may  be  necessary."  This 
includes  all  those  adjournments  which  are 
usually  made  by  the  referees  on  their  own  mo- 
tion, such  as  the  necessary  adjournments  from 
day  to  day  during  the  progress  of  the  hearing, 
and  adjournments  for  a  longer  period  where 
such  a  course  is  required  by  the  convenience 
of  the  referees.  There  are  many  cases  where 
the  hearing  cannot  be  completed  in  one  day, 
and  it  must  sometimes  happen  that  one  or 
more  of  the  referees  will  be  prevented  by  sick- 
ness, family  afflictions  or  the  calls  of  urgent 
business,  from  continuing  the  investigation 
from  day  to  day>  to  a  conclusion.  In  such 
cases  the  referees  may  adjourn  for  a  reason 
able  time  on  their  own  motion,  and  without 
the  consent  of  the  parties,  or  either  of  them. 


The  only  limitation  in  the  statute  in  relation  to 
such  adjournments  is,  that  they  shall  be  such 
"as  may  be  necessary."  Of  that  necessity  the 
referees  must,  from  the  nature  of  the  case,  be 
Lhe  judges.  The  court  may,  however,  inquire 
into  the  matter,  and  see  that  the  referees  do 
not  act  oppressively,  and  that  the  parties  are 
not  delayed  for  an  unreasonable  time.  But 
such  adjournments,  although  they  may  extend 
the  hearing  beyond  the  next  term  after  it  was 
commenced,  can  never  have  the  effect  of  put 
ting  an  end  to  the  authority  of  the  referees. 

The  last  branch  of  the  section  provides  for 
those  delays  which  may  be  granted  on  motion 
of  one  of  the  parties;  and  here  there  is  a  dif- 
ferent limitation  of  the  power  of  the  referees 
from  that  which  has  been  considered.  "  On 
the  application  of  either  party,  and  for  good 
cause,  they  [the  referees]  may  postpone  such 
*hearing  to  a  time  not  extending  be-  [*4O8 
yond  the  next  term  of  the  court  in  which  the 
suit  is  pending."  If  the  referees,  on  the  appli- 
cation of  one  party,  and  without  the  consent 
of  the  other,  postpone  the  hearing  over  an  en- 
tire term,  their  powers  will  be  at  an  end,  and 
they  cannot  again  move  in  the  matter  without 
the  consent  of  the  parties,  or  some  new  order 
by  the  court.  Where  such  a  postponement  i» 
necessary,  as  may  sometimes  be  the  case,  ap- 
plication must  be  made  to  the  court.  See  Su- 
dam  v.  Swart,  20  Johns.,  476;  Graham  v. Mor- 
ton, 6  Wend.,  552. 

In  this  case,  all  the  postponements  down  to 
the  last  day  but  one  of  the  next  term,  after  the 
hearing  commenced,  were  granted  on  the  ap- 
plication of  the  relator,  and  whether  they  were 
right  or  wrong,  he  cannot  complain.  The  next 
adjournment  from  the  18th  to  the  24th  of 
March,  which  went  beyond  the  term,  was  not 
granted  on  the  application  of  the  plaintiff,  but 
was  ordered  by  the  referees  on  their  own  mo- 
tion and  for  their  own  convenience;  and  such 
an  adjournment,  as  we  have  already  seen,  is 
within  the  power  of  the  referees,  although  it 
may  carry  the  hearing  beyond  the  term.  The 
defendant  does  not  complain  that  the  adjourn- 
ment was  unnecessary.  He  insists  that  it  was 
irregular  and  without  authority.  In  that  he 
is  mistaken. 

The  fact  that  we  have  examined  this  ques- 
tion upon  its  merits,  must  not  be  taken  as  an 
admission,  even  by  implication,  that  we  could 
have  awarded  either  a  mandamus  or  a  prohibi- 
tion if  we  had  arrived  at  a  different  conclusion. 
That  question  was  not  made  by  counsel,  and 
has  not  been  considered. 

Motion  denied. 

Same  case— 1  Leg.  Obe.,  178. 


*STONE  ET  AL.  r>.  GREEN  ET  AL.  [*4O»X 

Practice— Fi.  Fa.— Act  of  1840. 

A  fl.  fa.  In  a  suit  commenced  since  the  Act  of  1840, 
Sees.  L.  of  1840,  p. 334,  must  conform,  both  In  respect 
to  Its  frame  and  the  time  of  Issuing  it,  to  the  24th 
section  of  the  Act ;  and  this,  whether  the  judgment 
be  entered  in  term  or  in  vacation. 

Accordingly,  where  the  plaintiffs  perfected  judg- 
ment In  term  on  the  18th  of  July  and,  within  five 
days  afterward,  issued  a  fl.  fa.  returnable  at  the  suc- 
ceeding October  Term ;  held,  Irregular. 

Citatlona-Lawe,  1840,  p.  334,  sees.  23, 24  :  2  Hill,355. 
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MOTION  to  set  aside./?,  fa.  The  plaintiffs 
perfected  judgment  in  their  favor  July 
18,  in  July  Term,  1842,  and  within  five  days 
afterward  caused  a  fi.  fa.  to  be  issued  in  the 
form  used  prior  to  the  "Act  concerning  costs," 
«tc.,  passed  May  14,  1840.  The  writ  was  made 
returnable  at  the  succeeding  October  Term. 

Mr.  S.  Baldwin,  Jr.,  for  the  defendants, 
now  moved  to  set  aside  the  fi.  fa  on  the 
.ground  that  it  was  issued  too  soon,  and  was 
not  in  proper  form.  The  plaintiffs  were  bound 
to  wait  until  "the  expiration  of  thirty  days 
from  the  entry  "  of  their  judgment;  and  the 
Ji.  fa.  should  have  been  made  returnable  in 
"  sixty  days."  Act  of  1840,  p.  334,  sees.  23,  24. 

Messrs.  James  and  Brown,  for  the  plaint- 
iffs, insisted  that,  on  a  fair  construction  of  the 
provisions  of  the  Act  referred  to,  they  would 
te  found  inapplicable  to  writs  of  fi.fa.  issued 
upon  judgments  entered  in  term.  They  only 
apply  where  thefi.  fa.  issues  on  a  judgment 
entered  in  vacation. 

Bronson,  J.  All  laws  which  either  im-' 
pair  the  obligation  of  contracts  or  deprive  the 
creditor  of  prompt  and  efficient  means  for 
reaching  the  property  of  the  debtor,  are  of  a 
demoralizing  tendency  and  stand  opposed  to  the 
best  interests  of  society.  Among  the  number 
of  such  enactments  may  be  reckoned  "  stop  " 
and  "exemption"  laws,  the  Insolvent  Law  of 
1811,  and  the  insolvent  branch  of  the  late 
Bankrupt  Act  of  the  United  States.  Such  laws 
47O*J  *may  sometimes  have  their  origin  in  a 
sympathy  for  unfortunate  debtors,  and  a  feel- 
ing of  kindness  towards  the  poor.  .  But  it  will, 
I  think,  be  found  that  they  more  commonly 
spring  from  a  desire  to  escape  the  just  punish- 
ment of  idleness,  extravagant  living  and  gam- 
bling speculations.  They  do  little  for  the  poor 
beyond  depriving  honest  tradesmen,  mechanics 
and  laborers,  of  the  just  rewards  of  their  in- 
dustry. It  is  those  who  live  at  ease,  and  some- 
times in  splendor,  that  usually  reap  the  fruits 
of  such  laws,  and  not  the  more  humble  portion 
of  the  community  who  toil  for  the  bread  they 
eat.  Laws  which  are  wholly  prospective  in 
their  operation,  however  impolitic  they  may 
be,  can  be  endured;  but  when  they  have  a  ret- 
roactive effect,  and  either  nullify  existing  con- 
tracts or  take  away  the  remedy  of  the  creditor, 
they  are  justly  chargeable  with  some  one  of 
those  vices  which,  when  committed  without 
the  sanction  of  legal  enactments,  never  receive 
a  milder  name  than  fraud,  and  are  sometimes 
denominated  theft  and  robbery.  The  property 
of  one  man  is  taken  without  his  consent,  and 
appropriated  to  the  use  of  another.  I  would 
go  any  length,  short  of  doing  violence  to  the 
plainly  expressed  will  of  the  Legislature,  in  so 
construing  a  statute  as  not  to  give  the  least 
countenance  to  that  lax  morality  in  relation  to 
the  payment  of  debts  which  is  now  beginning 
to  disgrace  sovereign  States,  as  well  as  individ 
uals  and  private  cor  porations. 

The  reform  Act  of  1840,  Stat.  of  1840,  p.334, 
does  not  impair  the  obligation  of  contracts; 
and,  although  it  delays  the  execution  of  those 
who  were  creditors  at  the  time  the  act  passed, 
the  loss  is  nearly  or  quite  made  up  by  other 
provisions  in  the  same  statute  for  obtaining  a 
speedy  judgment.  In  actions  upon  written  con- 
tracts, the  defendant  is  not  allowed  to  plead 
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without  swearing  to  a  defense,  and  judgments 
may  be  entered  in  vacation  as  well  as  in  term 
time.  And,  on  the  whole,  this  statute  has  left 
the  creditor  nearly  as  well  off  as  he  was  before; 
and  that  is  more  than  could  well  have  been  ex- 
pected at  the  present  day,  when  the  whole 
course  of  legislation  tends  so  strongly  in  favor 
of  the  debtor. 

*This  statute  gives  a  new  form  of  [*471 
fieri  facias,  and  provides  that  it  "  may  be  is- 
sued," etc.,  "after  the  expiration  of  thirty 
days  from  the  entry  of  judgment."  As  I  could 
see  no  good  reason  for  this  delay,  I  was  dis- 
posed to  read  the  provision  according  to  the 
letter,  and  allow  the  creditor  to  have  an  exe- 
ution  in  the  new  form  whenever  he  chose  to 
wait  thirty  days,  but  without  any  prohibition 
against  issuing  the  old  execution  immediately 
after  judgment  in  all  cases.  But  my  brethren 
thought  that  would  not  do,  and  it  has  already 
been  settled  that  there  must  in  some  cases  be  a 
stay  of  execution  for  thirty  days.  Bk.  v.  Res, 
2  Hill,  355.  A  distinction  is  now  taken;  and 
it  is  said  that  the  provision  for  a  stay  and  a 
new  form  of  execution  only  applies  where  the 
judgment  is  entered  in  vacation,  and  that  when 
it  is  entered  in  term  time  the  old  execution  may 
issue  without  any  delay.  Such  is  not  my  read- 
ing of  the  statute.  The  provision  is  as  follows  : 
udgments  may  be  entered  and  perfected  at 
any  time  in  term  or  vacation."  Sec.  23.  "Writs 
of  fieri  facias  may  be  issued  and  tested  at  any 
time  in  term  or  vacation,  after  the  expiration 
of  thirty  days  from  the  entry  of  such  judg- 
ment. Sec.  24.  When  we  come  to  the  words 
"such  judgment,"  we  must  look  back  and  see 
what  judgments  had  been  before  mentioned, 
and  in  doing  so  we  find  that  they  are  judg- 
ments entered  "in  term,"  as  well,  as  those  en- 
tered in  "vacation."  I  know  that,  as  to 
term  judgments,  the  statute  has  conferred  no 
new  authority,  but  still,  after  mentioning  judg- 
ments of  both  kinds  in  the  same  sentence  a  stay 
and  a  new  form  of  execution  is  provided  in  re- 
lation to  "such  judgment;"  and  it  is  difficult 
to  say  that  the  provision  does  not  extend  alike 
to  judgments  of  both  kinds.  If,  as  has  already 
been  settled,  there  must  sometimes  be  a  stay 
of  thirty  days,  it  follows,  I  think,  that  there 
must  be  such  stay  in  all  cases,  and  the  old  writ 
of  fieri  facias  is  abolished.  The  motion  to  set 
aside  this  execution  must, therefore, be  granted. 

Nelson,  Ch.  J.,  concurred. 

*Cowen,  J.,  dissenting.  The  23d  [*472 
section  declares  that  judgments  may  be  entered 
and  perfected  either  in  term  or  vacation.  The 
24th  section  declares  that  "writs  of  fi.fa.may 
be  issued  and  tested  at  any  time  in  term  or  va- 
cation, after  the  expiration  of  thirty  days  from 
the  entry  of  such  judgment,  and  such  writs 
shall  be  made  returnable  sixty  days  from  the  re- 
ceipt thereof,  etc.,  and  may  be  made  returnable 
before  the  justices,  etc.,  without  mentioning 
any  particular  place,"  etc.  This  statute  gives 
the  right  to  a  special  fi.  fa.  on  a  judgment  per- 
fected either  in  term  or  vacation;  and  with  re- 
gard to  the  latter,  no  doubt  the  plaintiff,  if  he 
proceed  by  fi.  fa. ,  must  confine  himself  to  the 
special  writ  in  all  cases  where  the  judgment 
depends  upon  the  statute  for  its  validity.  The 
statute  has,  quoad  hoc,  created  a  new  remedy 
by  judgment  in  vacation  and  &fi.  fa.  in  a  cer- 
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tain  form,  and  must  be  allowed  throughout. 
There  is,  however,  a  large  class  of  judgments 
which  are  still  valid  at  common  law,  independ- 
ent of  statute  authority,  the  ordinary  writ  of 
fi.  fa.  upon  which  is  certainly  not  taken  away 
by  any  express  words  of  the  Act  in  question. 
Such  are  all  judgments  perfected  in  term  and 
some  in  vacation,  as,  by  warrant  of  attorney 
to  confess  judgment.  So  far  from  express 
words,  there  is  no  incompiitability  between  the 
new  statute  and  the  old  law  respecting  judg 
ments  in  term.  The  words  of  the  new  Act  are 
merely  permissive,  and  in  respect  to  judgments 
in  term  may  well  be  regarded  as  cumulative. 
The  expression  is,  you  may  have  the  special 
execution  after  thirty  days;  and  I  have  sought 
in  vain  for'any  implication  by  which  the  an- 
cient right  of  immediate  execution  in  the  usual 
form  can  be  repealed.  A  construction  which 
repeals  former  statutes  or  laws  by  implication 
is  not  to  be  favored  in  any  case;  and  especially 
where  it  is  sought  to  devest  a  long  approved 
and  salutary  remedy  for  the  collection  of  debts, 
sanctioned  both  by  the  statute  and  common 
law.  Had  the  Legislature  intended  to  dero- 
gate from  the  rights  of  creditors  under  that 
law,  it  was  easy  to  have  said  so.  This  they 
have  not  done  On  the  contrary,  without  rais- 
ing an  implication  that  they  intended  any  such 
473*J  thing,  they  pass  a  statute  *with  the  ev- 
ident view  of  facilitating  and  hastening  reme 
dies  for  the  collection  of  debts.  I  am  aware 
of  no  case  or  any  rule  of  construction  which 
would  warrant  us,  on  a  statute  expressed  as 
this  is,  in  holding  that  the  former  law  is  re- 
pealed. It  seems  to  me  that  such  a  construc- 
tion would  be  a  violation  of  all  rule.  The  stat- 
ute has  in  effect  done  nothing  more  as  to  judg- 
ments in  term  than  to  give  the  creditor  an  elec- 
tion of  a  special  execution,  if  he  choose  to  take 
it,  instead  of  the  general  one. 

The  only  answer  to  this  view  of  the  question 
urged  on  the  argument  was,  the  clause  in  the 
24th  section;  "such  writs  shall  be  made  re- 
turnable sixty  days  from  the  receipt  thereof, 
by  the  sheriff,"  etc.  But  this  direction  may  be 
clearly  satisfied  by  applying  it  to  the  sort  of 
writ  specially  authorized,  viz.:  the  anomalous 
writ  which  it  is  before  said  may  be  issued  and 
tested  at  any  time.  The  Act,  by  these  words, 
prescribes  the  form  of  the  new  "writ,  but  does 
not  abolish  the  old  one. 

Motion  granted. 

Cited  in-4  Hill.  616 ;  5  Hill.  369;  7  N.  Y.,  199;  3  Leg. 
Obs.,  31;  51  Am.  Dec.,  751  (5  Tex.,  33). 


DEL  AFIELD  t>.  8ANDFORD. 

Practice — Writ  of  Error  as  Supersedeas — Re- 
vised Statutes. 

Where  a  writ  of  error  was  allowed  three  months 
after  judgment,  and  an  order  made  and  served  stay- 
ing proceedings ;  held,  a  Kuperwdeog  of  execution, 
though  the  sheriff  had  previously  levied. 

The  rule,  however,  was  otherwise  previous  to  the 
enactment  of  the  Revised  Statutes. 

Citation-2  R.  8.,  494,  495.  sees.  29,  30.  2d  ed. 

MR.  J.  Edwards,  for  the  plaintiff,  moved 
to  vacate  an  order  made  on  allowing  a 
writ  of  error  to  stay  proceedings.     Delafield 
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perfected  his  judgment  in  this  court,  and  is- 
sued and  levied  his  ft.  fa.  against  Sandford, 
who.  after  the  lapse  of  three  months,  sued  out 
a  writ  of  error  to  the  Court  for  the  Correction 
of  Errors,  obtained  the  order  in  question,  and 
served  it  on  the  sheriff.  The  latter  thereupon 
declined  to  proceed  to  a  sale. 

*Mr.  Edwards  said  the  writ  should  [*474 
have  been  sued  out  within  four  days  after 
Judgment  perfected.  At  any  rate,  it  was  too 
late  to  obtain  the  order  after  levy  made.  Grab 
Pr.,  2d  ed.,  854.  355,  958;  7  Cow.,  418-  » 
Wend.,  224  ;  21  Id.,  287. 

Mr.  A.  Gibbs,  contra. 

By  the  Court,  Cowen.  J.  This  motion 
would  have  been  well  founded  had  it  been 
made  before  the  Revised  Statutes ;  but  now  a 
writ  of  error  and  order  obtained  at  any  time 
stays  proceedings  even  after  levy.  2  R.  S. ,  494 
495,  2d  ed.,  sees.  29,  80.  The  provision  in  the 
last  section  is,  that  if  an  execution  shall  have 
been  issued  and  not  fully  executed,  the  service 
of  the  order  shall  stay,  etc.  It  is  supposed  that 
the  levy  is  a  full  execution  within  the  meaning 
of  the  statute.  Not  so.  To  complete  the  exe- 
cution, there  must  be  a  sale  at  least.  There  is 
no  cause,  therefore,  either  for  setting  aside  the 
order  or  directing  the  sheriff  to  proceed. 

Motion  denied. 

Cited  in-26  Barb.,  57 ;  9  Abb.  Pr.,  214 ;  1  Duer,  690; 
2E.  D.  S.,263;  33  Mich.,  449. 


BARKER 

v. 

NORTON  ET   AL.,  Commissioners  of  High- 
ways of  GRANVILLE. 

Motion  for  Judgment  as  in  Case  of  Nonsuit  by 
Public  Officers — Answer. 

In  opposition  to  a  motion  for  judgment  as  in  case 
of  nonsuit  made  in  behalf  of  defendants  who  were 
prosecuted  as  Commissioners  of  Highways,  it  ap- 
peared that,  previous  to  the  circuit  at  which  they 
alleged  the  cause  ought  to  have  been  tried,  their 
term  of  office  expired,  and  others  were  duly  elected 
and  qualified  in  their  places.  Held,  a  sufficient  an- 
swer to  the  motion. 

Citation— 2  R.  S.,  388,  389,  sec.  104,  2d  ed. 

MOTION  for  judgment  as  in  case  of  non- 
suit, for  not  proceeding  to  trial  at  the  last 
June  Circuit  in  Washington  Co. 

The  motion  was  opposed  on  the  ground  that 
the  defendants  were  sued  in  their  corporate  ca- 
pacity, and  though  issue  was  joined  in  the 
cause  while  they  were  in  office,  yet,  before  the 
*last  circuit,  other  commissioners  were  [*475 
elected  in  their  stead,  and  had  in  fact  suc- 
ceeded them. 

Mr.  P.  Cagrger,  for  the  motion. 

Mr.  D.  Wright,  contra. 

By  the  Court,  Cowen,  J.  The  defendants 
have  now  no  interest  in  the  action,  and  ceased 
to  be  parties  on  the  election  of  their  successors. 
Therefore,  they  have  no  right  to  make  this 
motion.  Before  the  plaintiff  can  be  put  in  de- 
fault for  not  going  to  trial,  the  new  commis- 
sioners must  be  made  defendants  on  motion 
pursuant  to  2  R.  8.,  888,  8H9,  2d  ed.,  sec.  104. 

Motion  denied. 
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MARTIN  &  TALLMAN  «.  LAKE. 

Ejectment  —  Practice  —  New     2  rial—  Leave    to 
Amend. 

Where  a  new  trial  is  granted  on  motion  of  a 
plaintiff  in  ejectment,  the  court  will,  at  the  same 
time,  if  reasonable  grounds  be  shown,  give  him 
leave  to  amend  by  inserting  the  names  of  additional 
plaintiffs,  with  proper  counts ;  and  this,  whether  the 
new  trial  be  gran  ted  under  the  statute,  or  for  cause. 

Citation-1  Hill,  121. 

T7JECTMENT,  tried  at  the  Oswego  Circuit, 
-£j  in  June,  1840,  where  a  verdict  was  ren- 
dered for  the  defendant. 

Mr.  H.  H.  Martin,  for  the  plaintiffs,  now 
moved  for  a  new  trial  under  the  statute  ;  2  R. 
S.,  235,  sec.  37,  2d  ed.,  and  also  for  leave  to 
amend  by  adding  the  names  of  two  plaintiffs, 
with  the  proper  counts. 

Mr.  D.  Burwell,  contra. 

By  the  Court,  Cowen,  J.  The  ground  on 
which  the  amendment  is  applied  for  would  be 
476*]  sufficient  if  the  motion  had  been  *made 
at  any  time  before  trial  and,  indeed,  after  a 
new  trial  had  been  granted  for  cause.  The 
only  question,  therefore,  is,  whether  an  amend- 
ment be  admissible  on  granting  a  new  trial 
under  the  statute.  The  same  consequences  fol- 
low in  all  other  respects  as  if  the  new  trial 
were  for  cause.  In  the  latter  case  it  is  the  con- 
stant practice  to  amend  on  reasonable  ground 
being  shown  ;  and  it  is  done  either  on  granting 
the  new  trial  (See,  Gillett  v.  Stanley,  1  Hill, 
121),  or  at  a  subsequent  term.  The  same  thing 
may,  I  think,  be  done  in  this  case. 

Motion  granted. 

Cited  in— 3  E.  D.  S.,  183. 


PLATNER  v.   JOHNSON  &   WHEELER. 

Suit  on   Joint   and   Several   Note  against  All 
Makers — Pleading  and  Practice. 

Where  the  holder  of  a  joint  and  several  promis- 
sory note  sues  all  the  makers  in  one  action,  with- 
out naming  other  parties,  he  is  not  at  liberty  to 
sever  and  take  judgment  against  one. 

In  such  case,  a  joint  plea  of  the  general  issue, 
though  verified  by  an  affidavit  of  only  one  defend- 
ant, is  sufficient  to  prevent  a  default  against  him 
not  only  but  all  the  rest. 

Whether  the  same  mode  of  verification  be  not  al- 
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lowable  even  where  the  right  of  severance  exists, 
qucere. 

Though  a  plea  served  be  defectively  verified,  the 
plaintiff  cannot  treat  it  as  a  nullity  and  proceed  to  a 
default,  unless  he  have  previously  notified  the  op- 
posite attorney  of  the  defect. 


Citations— 19  Wend.,  643,  644 ;  25   Wend., 
Wend.,  676. 
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MR.  K.  Miller,  for  the  defendants,  moved 
to  set  aside  a  default  entered  againU  one 
of  them  for  not  pleading.  The  action  was  upon 
a  joint  and  several  promissory  note  of  which 
the  defendants  were  the  makers  ;  and  each  had 
been  duly  served  with  the  declaration,  to  which 
a  copy  of  the  note  was  annexed  agreeably  to 
Rule  1  of  May  Term,  1840.  22  Wend.,  644. 
Within  the  twenty  days  allowed  for  pleading, 
the  defendants  interposed  a  joint  plea  of  the 
general  issue,  accompanied  by  an  affidavit  of 
merits  as  to  both,  made  by  one  of  them.  The 
clerk  *of  the  plaintiff's  attorney  signed  [*47  7 
an  admission  of  due  service  ;  but  afterwards 
and,  without  returning  the  plea,  caused  a  de- 
fault to  be  entered  against  the  defendant  who 
had  not  sworn  to  merits. 
Mr.  H.  Hogeboom,  contra. 

By  the  Court,  Cowen.  J.  This  was  not  a 
joint  action  against  different  parties  under  the 
statute,  but  against  several  makers  of  the  note 
whom  the  plaintiff  has  chosen  to  sue  jointly. 
In  such  case  there  is  no  right  to  sever  the  ac- 
tion and  take  judgment  against  one  of  the  de- 
fendants. Bk.  v.  Field,  19  Wend.,  643,  644.  If 
there  were  such  right,  it  is  by  no  means  clear 
that  an  affidavit  by  one  of  them  would  not  be 
sufficient  for  the  mere  purpose  of  upholding 
the  plea.  It  is  very  rare  in  such  case  that  a  de- 
fense complete  for  one  defendant  is  not  equally 
so  for  the  other.  In  this  case,  however,  the  ac- 
tion must  go  on  as  it  has  begun  ;  and  it  would 
be  too  nice,  in  a  matter  of  defense  against  a 
joint  contract,  to  require  that  the  plea  should 
be  verified  by  all  the  defendants. 

Another  fatal  objection  to  the  default  is,  that 
the  plea  was  retained  and  the  default  entered 
without  giving  notice  of  the  defect  to  the  de- 
fendant's attorney.  Wirts  v.  Norton,  25 
Wend.,  699  ;  Buffalo  v.  Scranton,  20  Wend., 
676. 

Motion  granted. 

Cited  in— 16  Barb.,  292 ;  3  How.  Pr.,  19 ;  1  How.  Pr., 
480 ;  9  How.  Pr.,  142 :  4  Sandf .,  642 ;  Co.  R.,  N.  S.,  86 ; 
9  Leg.  Obs.,  256;  41  Mich.,  126. 
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Indictment  for  Nuisance  —  What  Must  Appear— 
Does  not  Lie  against  Infant  on  Whose  Land 
Ejected  —  Evidence  —  Ownership  —  Admissions 
—  Dam  as  a  Nuisance  —  Proof  Required. 

An  infant  only  a  year  or  two  old,  upon  whose 
lands  a  nuisance  is  erected,  cannot  be  made  crim- 
inally answerable  for  it. 

So  with  regard  to  &  feme  covert,  upon  whose  lands 
her  husband  erects  a  nuisance. 

To  maintain  an  indictment  against  one  for  a  nui- 
sance, it  is  not  enough  merely  to  show  him  to  be  the 
owner  of  the  land  on  which  it  exists  ;  but  it  must 
appear  that  he  either  erected  or  continued  it,  or  in 
some  way  sanctioned  its  erection  or  continuance. 

Where  on  the  trial  of  an  indictment  for  a  nuisance 
upon  the  defendants'  land,  they  admitted  the  title 
in  fee  to  be  in  a  third  person  as  trustee  for  them, 
and  that  they  were  ceatuis  que  trust,  etc.;  held,  not 
an  admission  of  their  being  owners  of  the  land,  or 
that  they  had  any  estate  in  it. 

An  indictment  for  a  nuisance  in  erecting  and 
maintaining  a  dam  upon  the  defendants'  lands,  al- 
leged that,  by  reason  of  the  dam,  the  animal  and 
vegetable  substances  brought  down  the  stream  were 
collected  and  accumulated  in  large  quantities,  and 
became  offensive  and  corrupted  the  water,  etc. 
Held,  that  though  the  proof  showed  the  injury  to 
have  resulted  from  the  alternate  rise  and  fall  of  the 
water  in  the  pond,  or  from  the  action  of  the  sun 
48O*]  upon  the  vegetables  *growing  on  the  margin, 
etc.,  the  substance  of  the  issue  was  maintained;  and 
this,  notwithstanding  the  stream  on  which  the  dam 
stood  was  not  a  public  highway.  Bronson,  ./  .,  dis- 
sented. 

In  a  prosecution  for  murder,  the  defendant  may 
be  convicted,  though  it  turn  out  that  the  mortal 
wound  was  given  with  a  different  weapon  from  the 
one  mentioned  in  the  indictment.  Per  Bronson,  J. 
W  here  defendants  were  tried  and  acquitted  upon 
an  indictment  for  erecting  and  maintaining  a  dam. 
not  illegal  in  itself,  but  from  which,  as  alleged,  a 
nuisance  had  resulted  ;  held,  not  a  conclusive  bar 
to  another  indictment  found  nine  years  afterwards, 
though  the  allegations  in  both  were  alike. 

Citations—  1  R.  8.,  729,  sec.  80:  Russ.  &  R.  Cr.  Cas., 
189  ;  11  Wend.,  557  ;  9  Co.,  67  ;  2  Inst.,  319  :  1  Brod.  & 
B.,473;  1  East,  P.  C.,  341;  2  Hale,  P.C.,  185;  3  Hill, 
433  ;  2  Stark.  Ev.,  1  Am.  ed.  1830. 

"\TUI8ANCE.  At  the  Onondaga  General  Ses- 
ll  sions  in  August,  1841,  the  defendants, 
twenty-seven  in  number,  were  indicted  for  a 
nuisance.  The  first  count  charged  that  the  de- 
fendants erected,  and  the  second  that  they 
maintained  a  dam  across  the  Onondaga  Creek, 
a  common  and  ancient  water-course,  at  the 
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Town  of  Salina,  etc.,  by  means  of  which  the 
water  flowing  in  the  creek  was  stopped, 
dammed  up,  etc.,  and  flowed  back  in  and  up 
the  channel  of  the  stream,  and  over  the  surface 
of  large  tracts  of  adjoining  land,  by  means 
whereof  the  mud,  wood,  leaves,  brush  and  the 
animal  and  vegetable  substances  and  other 
filth  collected  and  brought  down  the  channel 
of  the  said  water-course  by  the  natural  flow- 
ing of  the  waters,  there  became  and  were,  dur- 
ing all  the  time  aforesaid,  collected  and  ac- 
cumulated in  large  quantities  in  the  channel  of 
the  water-course  and  on  the  lands  overflowed; 
and  the  said  mud,  wood,  etc.,  so  there  collect- 
ed, etc.,  became  and  were  and  still  are  very 
offensive  and  nauseous,  and  the  waters  became 
and  are  corrupted:  and  by  means  thereof  di- 
verse noisome,  unwholesome  and  deleterious 
smells  and  stenches  did  arise,  etc.,  so  that  the 
air  was  and  still  is  corrupted  and  infected,  to 
the  great  damage  end  common  nuisance  of  the 
good  and  worthy  citizens  of  this  State,  etc., 
and  against  the  peace,  etc.  The  defendants 
pleaded  not  guilty,  and  on  the  trial  at  the  On- 
ondaga Oyer  and  Terminer  in  April,  1842,  it 
was  admitted,  that  the  title  in  fee  was  held  by 
Moses  D.  Burnett  [who  was  not  indicted],  as 
trustee  for  the  defendants,  who  are  cestuis  que 
trust  of  the  property;  and  that  the  red  mill  was 
in  the  use  and  occupation  of  Burnett  and  the 
*defendants,  John  Townsend  and  Au  [*481 
gustus  James;  also  that  all  the  defendants,  ex- 
cept John  Townsend  and  James  McBride,  are 
the  heirs  at  law  of  William  James  and  Isaiah 
Townsend,  who  have  died  since  May,  1832.  It 
was  further  admitted  that  in  February,  1882, 
an  indictment  like  the  present  one  was  found 
against  the  said  William  James  and  Isaiah 
Townsend  (since  deceased)  and  the  said  John 
Townsend  and  James  McBride.  The  defend- 
ants to  that  indictment  pleaded  not  guilty,  and 
upon  a  trial  in  May,  1882,  were  acquitted  by 
the  jury.  Some  of  the  defendants  are  infants 
and  others  are  femes  covert. 

After  evidence  had  been  given  tending  to 
show  the  dam  a  nuisance,  and  when  the  dis- 
trict, attorney  rested,  the  defendants  insisted 
that  they  should  not  be  put  upon  their  defense, 
and  that  the  jury  should  be  advised  to  find  a 
verdict  of  not  guilty,  upon  grounds  which  were 
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repeated  at  the  close  of  the  evidence.  The  mo- 
tion was  overruled,  and  the  defendants  except- 
•ed.  When  the  proofs  closed,  the  defendants 
asked  the  court  to  charge  the  jury  that  they 
were  entitled  to  an  acquittal  on  the  following 
grounds:  First.  Because  there  was  no  proof 
-connecting  the  defendants  with  the  dam;  that 
the  relation  of  cestuis  que  trust  did  not  make 
the  defendants,  especially  the  infants  and/ ernes 
covert,  responsible  for  the  erection  or  continu- 
ance of  the  dam,  unless  otherwise  connected 
with  the  possession  of  the  property,  and  that 
the  indictment  should  have  been  against  the 
trustee  as  occupant.  Second.  That  the  former 
trial  and  acquittal  was  a  bar  and  an  estoppel 
to  this  indictment,  if  the  jury  found  there  had 
been  no  change  in  the  dam  since  that  trial. 
Third.  The  indictment  charges  the  nuisance 
to  consist  in  erecting  and  continuing  the  dam, 
whereby  the  mud,  wood,  etc.,  collected  and 
brought  down  the  channel  were  collected  and 
accumulated  in  the  channel  and  on  the  land 
overflowed,  and  became  offensive,  etc.;  and 
the  prosecution  must  make  out  the  case  as 
stated.  The  defendants  could  not  be  convict- 
ed unless  the  jury  believed  from  the  evidence 
that  the  nuisance  arose  from  the  decomposi- 
tion of  matter  brought  down  the  channel,  and 
not  from  the  decomposition  of  vegetable  mat- 
ter growing  in  or  about  the  pond.  The  court 
482*]  *refused  to  charge  as  requested  in  the 
first  and  second  points,  and  submitted  the 
third  point  to  the  jury;  and  the  defendants  ex- 
cepted.  The  jury  found  the  defendants  guilty, 
and  the  proceedings  were  removed  into  this 
court  by  eertiorari. 

Messrs.  J.  R.  Lawrence  and  S.  Beards- 
ley,  for  defendants. 

Messrs.  W.  I.  Dodge,  District  Atty.,  and 
B.  D.  Noxon,  for  the  people. 

By  tlie,  Court,  Bronson,  J.  Although  one 
object  of  the  prosecution  may  be  the  abate- 
ment of  the  nuisance,  there  may  also  be  a 
judgment  of  fine  and  imprisonment  against 
the  defendants.  They  must,  therefore,  be  tried 
on  the  same  principles  which  would  govern  if 
they  were  charged  with  any  other  misdemean- 
or. The  case  does  not  state  the  ages  of  the  in 
fant  defendants,  but  if,  as  was  suggested  on 
the  argument,  some  of  them  are  only  a  year 
or  two  old,  they  are  not  doli  capax,  and  could 
not  rightfully  be  convicted  of  any  offense. 
Nor  do  I  see  on  what  principle  the  femes  covert 
were  included  in  the  indictment.  During 
coverture  the  husband  has  the  control  of  the 
wife's  estate,  and  if  he  erect  a  nuisance  on  her 
land,  she  cannot  be  made  to  answer  criminally 
for  that  offense. 

But  it  is  not  necessary  to  discriminate  among 
the  defendants;  for,  as  the  case  stands,  none  of 
them  were  answerable  for  this  nuisance.  It 
appears  that  two  of  the  defendants,  with  Bur- 
nett, were  in  the  use  and  occupation  of  the  red 
mill;  but  the  necessity  of  showing  that  the  red 
mill  had  some  connection  with  the  dam  in 
question  was  strangely  overlooked  on  the  trial. 
These  two  defendants  must  then  be  regarded 
as  standing  on  the  same  footing  with  the  oth- 
ers, and  there  is  no  evidence  that  either  of  the 
defendants  has  done  any  act  whatever  in  rela- 
tion to  the  erection  or  continuance  of  the  dam. 
The  district  attorney  seems  to  have  proceeded 
HILLS.  N.  Y.  R.,  15. 


on  the  ground  that  it  was  enough  to  show  the 
defendants  owners  of  the  property,  without 
proving  that  they  had  either  made,  maintained 
or  in  any  way  sanctioned  *the  construe  [*483 
tion  or  continuance  of  the  dam.  This  doctrine 
cannot  be  supported;  but  if  it  could,  the  pros- 
ecution must  fail,  for  the  defendants  are  not 
the  owners  of  the  property.  Burnett  is  the 
owner.  The  admission  is.  "  that  the  title  in 
fee  was  held  by  Moses  D.  Burnett  as  trustee 
for  the  defendants,  who  are  cestuis  que  trust  of 
the  property."  If  "  the  title  in  fee  "  is  in  Bur- 
nett, it  is  of  no  importance  that  he  holds  as  a 
trustee,  or  that  the  defendants  are  beneficially 
interested  in  the  trust.  Under  our  Code.those 
trusts  which  pass  the  title  to  the  land  "vest 
the  whole  estate  in  the  trustees,  in  law  and  in 
equity,  subject  only  to  the  execution  of  the 
trusts; "  and  "  the  persons  for  whose  benefit 
the  trust  is  created  take  no  estate  or  interest 
in  the  lands,  but  may  enforce  the  execution  of 
the  trust."  1  R.  S.,  729, sec.  60.  If  the  fact  be, 
as  was  suggested  on  the  argument,  that  Bur- 
nett has  nothing  more  than  a  power  in  trust  to 
sell  and  convey,  then  the  defendants  are  own- 
ers of  the  property,  and  the  admission  on  the 
trial  that  "the  title"  was  in  Burnett,  must 
have  happened  through  inadvertence.  But  we 
must  take  the  case  as  it  stands,  and  then  I  see 
no  principle  on  which  the  prosecution  can  be 
maintained.  When  the  title  passes  to  the  trust- 
ee, betakes  the  rents  and  profits  of  the  land, 
and  if  he  uses  or  permits  the  property  to  be 
used  in  a  mode  which  proves  injurious  to  the 
public,  it  is  his  fault, and  he  must  answer  for  it. 
I  think  there  is  another  difficulty  in  the  case. 
As  the  Onondaga  Creek  is  not  a  public  highway, 
the  erection  of  the  dam  was  not  in  itself  an  il- 
legal act.  It  was  not  enough,  therefore,  for  the 
prosecutor  to  allege  in  the  indictment  that  the 
defendants  built  or  maintained  the  dam,  with- 
out going  further  and  showing  how  or  in  what 
way  this  exercise  of  a  private  right  of  prop- 
erty became  a  nuisance  to  the  public.  The  in- 
dictment does  state  the  way  in  which  the  dam 
became  a  nuisance,  but  the  court  refused  to 
instruct  the  jury  that  the  charge  must  be 
proved  as  it  was  laid.  The  substance  of  the 
charge  is,  that  by  reason  of  the  dam  the  animal 
and  vegetable  substances  brought  down  the 
stream  were  collected  and  accumulated  in  large 
quantities  *in  the  pond  made  by  the  [*484 
dam,  and  became  nauseous  and  offensive  and 
corrupted  the  water.  This  charge  could  not 
be  supported  by  showing  that  the  injury  re- 
sulted from  the  alternate  rise  and  fall  of  water 
in  the  pond,  or  from  the  action  of  the  sun  upon 
the  vegetable  substances  growing  on  the  margin 
or  under  the  shallow  waters  of  the  pond.  It 
is  not  always  necessary  to  prove  every  aver- 
ment contained  in  the  indictment,  and  if  the 
prosecutor  had  stated  twenty  different  ways  in 
which  the  dam  became  a  nuisance,  it  would 
have  been  sufficient  to  prove  that  the  injury 
arose  in  any  one  of  those  ways.  Hex  v.  Hitt, 
Russ.  &  Ry.  Cr.  Gas.,  189;  People  v.  Haynes, 
11  Wend.,  557.  But  it  is  not  allowable  to  de- 
part entirely  from  the  averments,  and  I  think 
the  court  should  have  instructed  the  jury  that 
before  they  could  find  the  defendants  guilty, 
they  must  believe  that  the  injury  arose  in  the 
particular  manner  mentioned  in  the  indict- 
ment. As  the  dam  was  not  in  itself  a  nui- 
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sance.  the  way  in  which  it  became  offensive 
constituted  a  part  of  the  substance  of  the  issue, 
and  the  substance  of  the  issue  must  always  be 
proved. 

The  counsel  for  the  people  have  likened  this 
case  to  a  prosecution  for  murder,  where  the 
manner  of  the  death  and  the  means  by  which 
it  was  effected  must  be  stated;  and  yet  the  de- 
fendant may  be  convicted,  although  it  turn 
out  upon  the  trial  that  the  wound  was  given 
with  a  different  weapon  from  that  mentioned 
in  the  indictment.  Mackattey's  case,  9  Co..  67; 
2  Inst.,  819;  King  v.  Clark,  1  Brod.  &  B.,  478; 

1  East.  P.  C.,  341;  2  Hale.  P.  C.,  185.     (See, 
The  People  v.    Colt,  ante,  p.  432.)    There  the 
wicked  mind,  the  blow  and  the  death  consti- 
tute the  substance  of  the  charge,  and  the  par- 
ticular weapon  with  which  the  mortal  wound 
was  given  is  not  a  material  circumstance.  But 
here,  as  the  act  of  the  party,  to  wit:  erecting 
and  maintaining  the  dam,  was  in  itself  law- 
ful, the  way  or  manner  in  which  the  dam  had 
become  a  nuisance  was  a  material  fact,  which 
485*]  should  have  been  *proved  as  laid.  (See, 

2  Stark.  Ev.,  850,  1,  Am.  ed.,  1830.)    If  such 
be  not  the  rule,  the  defendant  can  never  know 
what  kind  of  evidence  he  must  be  prepared  to 
meet  on  the  trial.     Such  are  my  views  of  this 
question;  but  my  brethren  are  of  opinion  that 
the  substance  of  the  issue  was  proved. 

The  former  trial  and  judgment  did  not  con- 
stitute a  conclusive  bar  to  this  prosecution. 
The  complaint  is  not  that  the  dam  was  in  itself 
illegal,  but  that  a  nuisance  had  resulted  from 
its  erection.  It  may  well  be  that  the  dam  had 
not  proved  injurious  to  the  public  at  the  time 
the  first  indictment  was  found  in  1882,  and 
yet  that  the  most  mischievous  consequences 
have  since  followed.  Although  there  may 
have  been  no  change  in  the  height  of  the  dam, 
still  there  may  be  a  difference  in  the  mode  of 
using  it,  as  by  drawing  down  the  pond  in  the 
day  time,  and  leaving  a  large  amount  of  filthy 
matter,  which  in  1832  was  kept  constantly 
covered  with  water,  exposed  to  the  alternate 
action  of  wet  and  heat.  And  there  are  other 
ways  in  which  the  pond  may  now  produce 
malaria  which  did  not  exist  at  a  former  period. 
Ou  this  point  I  think  the  court  below  was 
right;  but  the  verdict  must  be  set  aside  on  the 
ground  that  the  defendants  were  not  shown  to 
be  the  authors  of  the  nuisance. 

New  trial  granted. 
Cited  in-53  N.  Y.,  614. 


GRINNELL  t>.  COOK. 

Inn-keepers — Bound  to  Receive  and  Entertain — 
Liability  for  Goods  of  Quests —  Who  are — Lien 


for  Charges — Bailments — Liens — How  Lost — 
Agixters  and  Litery-Men  have  Lien  only  by 

Special  Agreement. 

An  Innkeeper  is  bound  to  receive  and  entertain 
travelers,  and  is  answerable  for  the  goods  of  am"-' 
although  they  may  be  stolen  or  lost  without  :m\ 
fault  on  his  part ;  and,  on  account  of  this  extraor- 
dinary liability,  the  law  Riven  him  a  Hen  on  the 
goods  for  the  satisfaction  of  bis  reasonable  charges. 
Per  Bronson,  J. 

But  this  lien  and  liability  do  not  exist  unless  the- 
owner  of  the  goods  be  either  actually  or  construct- 
ively the  guest  of  the  innkeeper. 

The  case  of  Peet  v.  McGraw,  25  Wend.,  653,  com- 
mented ou  and  explained. 

In  order  to  constitute  one  a  guest  within  the  doc- 
trine on  this  subject,  it  is  not  necessary  that  be 
should  be  actually  infra  hoxpitium  when  the  loos- 
happens  or  the  lien  accrues.  Per  Bronson,  J. 

*If  a  traveler,  having  stopped  at  an  inn.  [*48ft 
leave  his  horse  there  and  go  out  to  dine  or  lodge 
with  a  friend,  he  does  not  thereby  cease  to  be  a 
guest.  Per  Bronson,  J. 

The  same  rule  holds  good,  so  far  as  relates  to  prop- 
erty for  the  care  and  keeping  of  which  the  inn- 
keeper is  to  receive  a  compensation,  though  the 
traveler  leave  the  inn  and  go  to  a  neighboring  town, 
intending  to  be  absent  several  days.  Sewble. 

Otherwise,  however,  in  respect  to  inanimate  prop- 
erty from  which  the  host  derives  no  advantage. 
Per  Bronson,  J". 

If  a  traveler,  having  wrongfully  taken  a  horse, 
put  up  at  an  inn  and  become  a  guest,  the  innkeep- 
er, provided  he  had  no  notice  of  the  wrong,  may 
assert  his  lien  on  the  horse  even  as  against  the  true 
owner.  Per  Broneon,  J. 

Whether  a  traveler  who  sends  his  horse  or  trunk 
it;  advance  to  an  inn,  saying  he  will  soon  be  there 
himself,  is  to  be  deemed  a  guest  from  the  time  the 
innkeeper  receives  the  property,  qucere. 

One,  however,  who  has  neither  been  at  the  inn, 
nor  intends  going  there,  though  he  send  his  goodfr 
to  be  taken  care  of  by  the  innkeeper,  cannot  be  re- 
garded as  a  guest. 

The  case  of  Mason  v.  Thompson,  9  Pick.,  280,  com- 
mented on  and  doubted. 

Every  bailee  of  goods  for  hire  who  by  his  labor 
and  skill  has  imparted  to  them  an  additional  value, 
has  a  lien  on  them  for  his  reasonable  charges.  Per 
Bronson,  J. 

One  who  merely  provides  food  and  takes  care  of 
animals:  e.  ».,  an  agister  or  a  livery-stable  keeper, 
has  no  lien  except  by  special  agreement.  Ivr 
Bronson,  J. 

So,  of  an  innkeeper  who  receives  the  horses  of  a 
neighbor  for  the  purpose  of  feeding  and  keeping 
them. 

Otherwise,  as  to  a  trainer  of  horses ;  and,  perhaps, 
a  breaker  of  colts.  Seville. 

If  a  farmer  or  stable  keeper  receive  a  mare  for 
the  purpose  of  being  covered  by  his  horse,  he  \vili 
have  a  specific  lien  for  the  charge  of  covering. 
Semble. 

Where  horses  were  left  with  an  innkeeper  by  one 
of  his  neighbors  for  the  mere  purpose  of  being  fed 
and  kept,  the  latter  reserving  the  right  of  taking 
and  using  them  at  pleasure ;  held,  in  an  action  by 
the  innkeeper  for  seizing  and  selling  them  on  an 
execution  against  the  owner,  that  the  former  had 
no  lien  and  could  not  recover. 

If  the  owner  of  goods  on  which  another  has  a  lien 
obtain  them  from  the  latter  without  fraud,  the  lien 
is  at  an  end ;  nor  will  it  be  revived  by  a  return  of 
the  goods. 

Citations-1  Hill,  532 ;  25  Wend.,  663 ;  Cro.  Jac..  188 : 
Noy,  120;  3  Ld.  Raym.,  866,  868;  1  Salk.,  888;  Bac. 
Abr.,  Inns  and  Innkeepers,  C,  5,  7th  Lond.  ed.;  0 
Pick.,  280;  Poph.,  127;  3  Stark.,  172;  3  Bulst..  L'lid: 
Cro.  Car.,  271 ;  1  Cromp.  &  M.,  743 :  Cow.  Tr.,  299,  2d 


NOTE.— Innkeeper—  Liability  of—  Whether  liable  for 
property  of  person  not  a  quest—  n~ho  is  a  guest— Lien 
—Agittter  and  livery-stable  keepers. 

Agisters  and  livery-stable  keepers  are  bound  to  exer- 
ciM ordinary  diligence,  (i.e.  thatdegree  of  care  which 
a  man  of  ordinary  prudence  would  exercise  in  the 
performance  of  the  same  duty  to  his  own  property) 
and  are  responsible  for  the  absence  of  such  dili- 
gence. Smith  v.  Cook  L.  H..  1  Q.  B.,  79 :  Sargent  v. 
Slack.  47  Vt.  674 ;  Mansfield  v.  Cole,  61  111.,  191 ;  Halty 
v.  Markel,  44  111.,  225 ;  McCarthy  v.  Wolfe,  40  Mo., 
520. 

They  have  no  lien  except  by  special  agreement. 
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Goodrich  v.  Willard,  7  Gray,  183 ;  Allen  v.  Ham.  6a 
Me.,  532 ;  McCoy  v.  Hock,  37  ;  la.,  436 ;  Willis  v.  Bar- 
rister, 36  Vt., 220 ;  Milliken  v.  Jones,  77  111.,  372 ;  Jack- 
son v.  Cummins,  6  M.  &  W.,  342 ;  Lewis  v.  Tyler,  23 
Cal.,  364. 

These  rules  are  modified  by  statute  in  several  of 
the  states. 

Ax  to  the  liability  <if  an  innkeeper  in  general  see 
Huwley  v.  Smith,  25  Wriid..  642,  note;  Norcross  v. 
Norcross,  53  Me.,  163 ;  Sasseen  v.  Clark,  37  Ga.,  212: 
Mm  rows  v.  Trieber,  21  Md.,  320:  Hulet  v.  Swift,  42 
liiirt,..  230:  Sibley  v.  Aldricb,  33  N.  H.,  663, and  the 
various  state  statutes. 
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ed. ;  1  Carr.  &  P.,  575 ;  Ryan  &  M.,  193 ;  3  Carr.  &  P., 
520;  5  Mees.  &  W.,  342;  5  Bing.,  130:  2  Moore  &  P., 
201 ;  2  Mees.  &  W.,  304 :  4  Id.,  270 ;  8  Mod.,  172 ;  1  Sir., 
556 ;  1  East,  4 :  Cross,  Lien,  25,  36,  332. 

ERROR  to  the  Onondaga  C.  P.  On  appeal 
from  the  judgment  of  a  justice  of  the  peace 
to  theC.P.  the  case  was  this:  Grinnell  brought 
an  action  on  the  case  against  Cook,  who  was 
a  deputy  sheriff,  for  taking  and  selling  five 
horses  on  an  execution  against  William  Tyler, 
without  paying  the  plaintiff's  bill  for  keeping 
the  horses.  The  plaintiff  was  an  innkeeper  in 
the  Village  of  Orville.  Tyler  lived  in  the  same 
487*]  village,  about  *forty  rods  from  the 
plaintiff.  Tyler  put  three  of  the  horses  in  the 
plaintiff's  stable,  where  they  remained  most  of 
the  time,  and  were  taken  care  of  by  the  plaint- 
iff from  November  20  to  December  27;  and 
two  other  horses  were  put  in  the  plaintiff's 
stable  on  the  9th,  and  remained  there  until  De 
cember  27,  when  the  defendant  took  and  sold 
all  the  horses  on  an  execution  against  Tyler, 
without  paying  the  plaintiff's  bill  for  the  keep 
ing,  which  amounted  to  about  $40.  The  de- 
fendant had  notice  that  the  plaintiff  claimed 
pay  for  the  keeping,  and  disregarded  the  claim. 
The  witness  who  proved  the  plaintiff's  case 
said  that  Tyler  had  a  barn  on  his  place,  and 
kept  his  horses  there  frequently.  "The  horses 
were  kept  at  plaintiff's  pretty  steadily.  Thinks 
Tyler  used  the  three  first  horses  once  or  twice. 
That  he  drew  wood  with  a  pair,  as  he  took  it, 
for  himself.  Thinks  John  Thompson  had  one 
of  them  a  few  days  before  the  sale  for  one  day. 
Don't  know  as  plaintiff  was  at  home  when 
Tyler  took  the  horses."  "Tyler  was  gone  most 
of  his  time  boating;  that  was  his  business." 
Amasa  Martin  testified  that  he  was  present  at 
the  sale;  "that  a  Mr.  Sheldon  had  receipted 
the  horses  to  a  constable,  and  that  witness  told 
defendant  of  this,  and  that  Sheldon  was  anx- 
ious to  know  what  was  to  be  done  about  the 
keeping.  Defendant  said  he  would  see  it  set- 
tled. Witness  does  not  recollect  that  he  in 
formed  plaintiff  of  what  defendant  said  about 
keeping."  On  this  case  the  plaintiff  was  non 
suited  by  the  Court  of  C.  P.;  and,  after  judg- 
ment, sued  out  a  writ  of  error. 

Mr.  H,  Worden,  for  plaintiff  in  error. 

Mr.  J.  G.  Forbes,  for  defendant  in  error. 

By  the  Court,  Bronson,  J.  It  is  said  that 
Martin  proves  an  express  promise  to  pay  for  the 
keeping  of  the  horses.  If  that  were  so,it  would 
not  aid  the  plaintiff  in  this  action.  This  is  not 
assumprit,  but  an  action  on  the  case  where  the 
plaintiff  seeks  to  recover  on  the  ground  of  a 
488*]  lien.  And  besides,  Martin  *was  not 
the  agent  of  the  plaintiff , and  what  the  defend- 
ant said  to  him  seems  not  to  have  been  intend- 
ed for  the  plaintiff,  but  for  Sheldon,  who  had 
receipted  the  horses  to  the  constable.  The 


conversation  was  not  communicated  to  the 
plaintiff,  and  he  will  never  be  able  to  make 
anything  out  of  it ;  Stafford  v.  Bacon,  1  Hill, 
532;  certainly  not  in  this  action. 

The  innkeeper  is  bound  to  receive  and  enter- 
tain travelers,  and  is  answerable  for  the  goods 
of  the  guest  although  they  may  be  stolen  or 
otherwise  lost  without  any  fault  on  his  part. 
Like  a  common  carrier  he  is  an  insurer  of  the 
property,  and  nothing  but  the  act  of  God  or 
public  enemies  will  excuse  a  loss.  On  account 
of  this  extraordinary  liability  the  law  gives  the 
innkeeper  a  lien  on  the  goods  of  the  guest  for 
the  satisfaction  of  his  reasonable  charges.  It 
was  once  held  that  he  might  detain  the  person 
of  the  guest,  but  that  doctrine  is  now  exploded, 
and  the  lien  is  confined  to  the  goods.  The  in- 
quiry then  is,  whether  the  plaintiff  received 
and  kept  the  horses  as  an  innkeeper.  In  other 
words,  was  he  bound  to  receive  and  take  care 
of  them,  and  would  he  have  been  answerable 
for  the  loss  if  the  horses  had  been  stolen  with- 
out any  negligence  on  his  part  ?  The  lien  and 
the  liability  must  stand  or  fall  together.  Inn- 
keepers cannot  claim  the  one  with  any  just  ex- 
pectation of  escaping  the  other. 

Tyler,  who  owned  the  property,  was  not  a 
traveler,  nor  was  he  in  any  sense  a  guest  in  the 
plaintiff's  house  ;  and  I  think  it  quite  clear  that 
the  plaintiff  was  not  bound  to  receive  and  take 
care  of  the  horses.  We  are  referred  to  the  case 
of  Peel  v.  McOraw,  25  Wend.,  653,  to  prove 
that  it  is  not  necessary  to  the  lien,  or  the  lia- 
bility of  the  innkeeper,  that  the  owner  should 
be  a  guest.  The  case  decides  no  such  thing.  It 
turned  on  the  construction  of  the  plea,  and  we 
thought  the  words  of  the  plea  equivalent  to  an 
averment  that  the  owner  was  a  guest.  A  sin- 
gle expression  of  the  Chief  Justice,  which  was 
not  necessary  to  the  decision  of  the  cause,  is 
separated  from  the  context,  and  pressed  into 
the  plaintiff's  service.  But  neither  the  Chief 
Justice  nor  any  other  member  of  the  court  in- 
tended to  say  that  *either  the  lien  or  [*48O 
the  liability  could  exist  where  the  owner  of 
the  goods  was  not  either  actually  or  construct- 
ively the  guest  of  the  innkeeper.  There  must 
be  such  a  relation  ;  but  it  is  not  necessary  to 
its  existence  that  the  owner  of  the  goods  should 
be  actually  infra  hospitium  at  the  time  the  loss 
happened,  or  the  Men  accrued.  For  example, 
if  a  traveler  leave  his  horse  at  the  inn, and  then 
go  out  to  dine  or  lodge  with  a  friend,  he  does 
not  thereby  cease  to  be  a  guest,  and  the  rights 
and  liabilities  of  the  parties  remain  the  same 
as  though  the  traveler  had  not  left  the  inn. 
And  if  the  owner  leave  the  inn  and  go  to  an- 
other town,  intending  to  be  absent  two  or  three 
days,  it  seems  that  the  same  rule  holds  good, 
so  far  as  relates  to  property  for  the  care  and 
keeping  of  which  the  host  is  to  receive  a  com- 


The  special  liability  of  an  innkeeper  exists  only  to- 
wards those  who  stand  in  the  relation  of  guests,  and 
for  property  brought  to  him  by  them  in  that  char- 
acter. Carter  v.  Hobbs,  12  Mich.,  52 ;  Ingallsbee  v. 
Wood,  33  N.  Y.,  578  :  Towson  v.  Havre  de  Grace 
Bank,  6  Harr.  &  J.,  47 ;  Mateer  v.  Brown,  1  Cal.,  221. 

A»  to  just  what  is  necessary  in  order  to  constitute  the 
relation  nf  guest  the  rule  is  not  so  well  settled.  In  Ma- 
son v.  Thompson,  9  Pick.,  280,  a  person  leaving  his 
horse  at  an  inn  was  held  to  be  a  guest,  although  he 
did  not  have  diet  or  lodging  at  the  inn.  Ingallsbee  v. 
Wood  above  cited,  and  Healey  v.  Gray,  68  Me..  489, 
are  authorities  to  the  contrary.  See  Berkshire  Wool- 
en Co.  v.  Proctor,  7  Gush.,  425. 

HILL  3. 


Compare,  also,  McDanielsv.  Robinson,  28  Vt.,387 ; 
Manning  v.  Wells,  9  Humph.,  746 ;  Centlivre  v.  Ry- 
der. 1  Edin.  Sel.  Cas.,  273;  Hilton  v.  Adams,  71  Me., 
19 :  Minor  v.  Staples,  71  Me.,  316 ;  Whitemore  v.  Har- 
oldson.  2  Lea,  312;  Fitch  v.  Calser,  17  Hun,  126  ;  Han- 
cock v.  Rand,  17  Hun.,  279. 

Whether  there  is  a  distinction  between  boarder  and 
guest,  Jeffords  v.  Crump,  12  Phila..  500. 

See  further  on  the  general  subject  and  as  to  con- 
tributory negligence  on  the  part  of  the  guest,  Walsh 
v.  Porterfleld,  87  Pa.  St.,  376  ;  Bohler  v.  Owens,  60 
Ga.,  185 :  Kopper  v.  Willis,  9  Daly,  460 :  Dunbier  v. 
Day,  12  Neb.,  596;  Batterson  v.  Vogel,  10  Mo.  App., 
235;  Elcox  v.  Hill,  98  TJ.  S.,  218  (Book  XXV.,  Law.  ed). 
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pensatioD  ;  but  It  is  otherwise  in  relation  to 
inanimate  property  from  which  the  host  derives 
no  advantage,  and  if  that  be  stolen  during  such 
absence  of  the  guest,  the  innkeeper  will  not  be 
answerable.  Qeltey  v.  Clerk,  Cro.  Jac.,  188 ; 
8.  C.,  Noy,  126;  Yorke  v.  Grenaugh,  2  Ld. 
Raym..  866  ;  1  Salk.,  388,  8.  C.,  by  the  name 
of  York  v.  Grindstone ;  Bac.  Abr.,  Inns  and 
Innkeepers,  C,  5,  7th  Lond  ed.  The  case  of 
Mason  v.  Thompson,  9  Pick.,  280,  goes  still 
further.  There  the  traveler  never  went  to  the 
inn,  but  stopped  as  a  visitor  with  a  friend, and 
sent  her  horse  and  carriage  to  the  inn.  After 
four  days  she  sent  for  the  property, and  found 
that  a  part  of  it  had  been  stolen  ;  but  still  the 
innkeeper  was  held  liable.  This  case  rests  on 
the  dictum  of  Powell  and  Gould,  JJ.,  against 
the  opinion  of  Ld.  Holt,  in  Yorke  v.  Grenaugh, 
2  Ld.  Raym.,  866,  that  ''If  a  man  set  his  horse 
at  an  inn.  though  he  lodge  in  another  place, 
that  makes  him  a  finest ,  and  the  innkeeper  is 
obliged  to  receive  him  [the  horse]  ;  for  the  inn- 
keeper gains  by  the  horse  and, therefore, makes 
the  owner  a  guest,  though  he  was  absent." 
But  the  decision  turned  on  the  construction  of 
the  avowry,  and  the  proper  mode  of  pleading. 
The  two  judges  held,  "that  since  the  matter 
shown  makes  it  appear  that  he  was  a  guest,  it 
is  enough,  though  it  is  not  expressly  averred 
that  he  was  a  guest."  But  Holt  said  :  "This 
49O*]  matter  is  but  *evidence  of  it,  that  he 
was  a  guest,  and  is  not  traversable;  but  guests 
or  not,  is  the  most  material  part  of  the  avowry, 
and  traversable;  and,  therefore,  there  ought  to 
be  a  positive  averment  that  he  was  a  guest." 
This  is  not  all.  The  two  judges  gave  as  the  au- 
thority for  their  dictum  the  case  of  Robinson  v. 
Waller,  Poph.,  127.  The  point  there  decided 
was,  that  the  innkeeper  had  a  lien  on  the  plaint- 
iff's horse,  although  the  animal  was  brought  to 
the  inn  by  one  who  took  him  wrongfully.  And 
that  is  good  law  at  this  day,  if  the  innkeeper 
have  no  notice  of  the  wrong,  and  act  honestly. 
Johnson  v.  Hill,  3  Stark. ,  172.  He  is  bound  to 
receive  the  guest,  and  cannot  stop  to  inquire 
whether  he  is  the  right  owner  of  the  property 
he  brings.  But  nol  one  word  was  said  in  the 
case  of  Robinson  v.  Walter  in  support  of  the 
position  that  the  owner  or  person  who  brings 
the  property  need  not  be  a  guest.  The  subject 
was  not  even  mentioned,  so  far  as  appears  by 
the  report  in  Popbam.  But  by  the  report  of 
the  same  case  in  3  Bulst.,  269,  it  appears  af- 
firmatively that  the  wrong-doer  who  brought 
the  horse  to  the  inn  actually  became  a  guest, 
and  afterwards  went  away  leaving  the  horse 
behind.  Now  when  a  man,  after  he  has  actu- 
ally become  a  guest  and  delivered  his  property 
to  the  host,  goes  away  for  a  brief  period  leav- 
ing bis  goods  behind  him,  the  law  is  charge- 
able with  no  absurdity  in  considering  him  as 
still  continuing  a  guest  so  far  as  relates  to  the 
rights  and  liabilities  of  the  parties.  And  if  one 
send  his  horse  or  his  trunk  in  advance  to  the 
inn,  saying  he  will  soon  be  there  himself,  it 
may  be  that  he  should  be  deemed  a  guest  from 
the  time  the  property  is  taken  in  charge  by  the 
host.  But  when,  as  in  Mason  v.  Thompson. the 
owner  has  never  been  at  the  inn,  and  never  in- 
tends to  go  there  as  a  guest,  it  seems  to  me  lit- 
tle short  of  a  downright  absurdity  to  say,  that 
in  legal  contemplation  he  is  a  guest.  If  our 
law  givers  had  intended  that  the  innkeeper 
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should  be  answerable  as  such  for  everything 
he  received  in  charge,  guest  or  no  guest,  they 
would  have  said  so.  They  would  not  have 
taken  the  roundabout  mode  of  saying  that  he 
must  answer  for  the  goods  of  the  guest,  and 
that  every  *one  is  a  guest  who  has  [*4t>  1 
goods  in  nis  hands.  Now,  in  this  case,  Tyler, 
who  owned  the  horses.never  was  the  plaintiff's 
guest.  Nor  was  he  a  traveler  or  transient  per- 
son. He  was  the  plaintiff's  neighbor.  In  this 
respect  the  case  differs  from  Mason  v.  Thomp- 
son, though  I  should  feel  no  disposition  to  fol- 
low that  decision  if  this  difference  did  not  exist. 
I  think  the  extraordinary  liability  of  the  inn- 
keeper does  not  attach  until  he  actually  has  a 
guest,  and  without  such  liability  the  innkeeper, 
as  such,  has  no  lien  on  the  goods.  Whether  he 
has  a  lien  in  any  other  character  remains  to  be 
considered. 

The  right  of  lien  has  always  been  admitted 
where  the  party  was  bound  by  law  to  receive 
the  goods  ;  and  in  modern  times  the  right  has 
been  extended  so  far  that  it  may  now  be  laid 
down  as  a  general  rule,  that  every  bailee  for  hire 
who  by  his  labor  and  skill  has  imparted  an  ad- 
ditional value  to  the  goods,  has  a  lien  upon  the 
property  for  his  reasonable  charges.  This  in- 
cludes all  such  mechanics,  tradesmen  and  la- 
borers as  receive  property  for  the  purpose  of 
repairing  or  otherwise  improving  its  condition. 
But  the  rule  does  not  extend  to  a  livery-stable 
keeper,  for  the  reason  that  he  only  keeps  the 
horse,  without  imparting  any  new  value  to  the 
animal.  And  besides,  he  does  not  come  within 
the  policy  of  the  law,  which  gives  the  lien  for 
the  benent  of  trade.  Upon  the  same  reasons  the 
agister  or  farmer  who  pastures  the  horses  or 
cattle  of  another  has  no  lien  for  their  keeping, 
unless  there  be  a  special  agreement  to  that  ef- 
fect. This  doctrine  was  laid  down  in  Chap- 
man v.  Allen,  Cro.  Car.,  271.  And  in  Yorke 
v.  Grenaugh,  2  Ld.  Raym.,  868,  Ld.  Holt,  said 
a  livery-stable  keeper  had  no  lien.  See  the  re- 
marks of  Ld.  Lyndhurst,  (Jh.  B.,  upon  this 
casein  Judsonv.  Etheridge,  1  Cromp.  &  M., 
743.  I  am  not  aware  that  this  rule  has  ever 
been  departed  trom,  though  it  has  been  sug- 
gested that  it  would  be  well  enough  to  place 
the  livery  man  on  the  same  footing  with  other 
persons  who  bestow  their  labor  and  care  upon 
the  property  intrusted  to  their  keeping.  Cow. 
Tr.,  299,  2d  ed.  But  the  question  has  recently 
undergone  a  good  deal  of  discussion  in  En- 
gland, and  the  result  is  *that  the  old  [*492 
cases  remain  unshaken,  and  it  must  now  be  re- 
garded as  the  settled  doctrine  that  agisters  and 
livery-stable  keepers  have  no  lien,  unless  there 
be  a  special  contract  to  that  effect.  Wallace 
v.  Woodgate,  1  Carr.  &  P.,  575  ;  8.  C.,  Ry.  & 
M.,  193  ;  Sevan  v.  Waters,  3  Carr.  &  P.,  520  ; 
Judson  v.  Etheridge,  1  Cromp.  &  M.,  743;  Jack- 
son v.  Cummins,  5  Mees.  &  W.,  342  ;  and  see, 
Jacobs  v.  Latour,  5  Bing.,  130;  8.  C.,  2  Moore 
&  P.,  201  ;  Sanderson  v.  Bell,  2  Cromp.  &  M., 
804  ;  Scarfe  v.  Morgan.  4  Id.,  270.  It  will  be 
seen,  from  the  cases  which  have  been  men- 
tioned, that  a  distinction,  in  relation  to  the 
question  of  lien,  has  been  taken  between  a  mere 
keeper  and  the  trainer  of  a  horse;  and  it  is  said 
that  the  latter  has  a  lien,  because  he  has  done 
something  for  the  improvement  of  the  animal. 
And  in  Judson  v.  Etheridge  it  was  suggested 
by  Bolland,  B.,  that  the  doctrine,  might,  per- 
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haps,  be  extended  to  the  case  of  a  breaker  who 
takes  a  young  horse  to  be  broken,  on  the 
ground  that  he  makes  it  a  different  animal 
from  what  it  was  before,  and  improves  the  an- 
imal by  the  application  of  labor  and  skill.  On 
the  same  principle,  it  has  been  held,  that  if  a' 
farmer  or  stable  keeper  receive  a  mare  for  the 
purpose  of  being  covered  by  his  stallion,  he  has 
a  specific  lien  for  the  charge  of  covering. 
Whether  these  distinctions  were  well  taken  or 
not,  they  show  that  the  courts  have  steadily 
adhered  to  the  rule  that  one  who  merely  pro- 
vides food  and  takes  the  care  of  an  animal,  as 
an  agister  or  livery-stable  keeper,  has  no  lien 
except  by  contract. 

There  is  a  further  reason  why  there  can  be 
no  lien  in  these  cases.  When  horses  are  kept 
at  livery,  the  owner  takes  and  uses  them  at 
pleasure,  and  the  bailee  only  has  a  lien  so  long 
as  he  retains  the  uninterrupted  possession.  If 
the  owner  gets  the  property  into  his  hands 
without  fraud,  the  lien  is  at  an  end,  and  it  will 
not  be  revived  by  the  return  of  the  goods.  Be- 
van  v.  Waters,  3  Carr.  &  P.,  520;  Jones  v.  Thur- 
loe,  8  Mod.,  172  ;  Jones  v.  Pearle,  1  Sir.,  556  ; 
Sweet  v.  Pym.  1  East,  4.  So  in  the  case  of 
milch  cows,  the  agister  has  no  lien,  for  the 
reason  that  the  owner  has  occasional  possession 
493*J  for  the  purpose  *of  milking  them. 
Jackson  v.  Cummins,  5Mees.  &  W.,  342;  Cross, 
Lien,  25,  36,  332.  Now  here,  from  the  nature 
of  the  case,  the  plaintiff  was  not  to  have  the 
continued  and  exclusive  possession  of  the 
horses,  but  Tyler  was  at  liberty  to  take  and 
use  them  when  he  pleased,  and  he  did  in  fact 
take  them  at  pleasure.  The  witness  says  he 
does  not  know  that  the  plaintiff  was  at  home 
when  Tyler  took  the  horses,  but  there  was  no 
pretense  that  they  were  taken  by  fraud,  or 
against  the  will  of  the  plaintiff. 

The  plaintiff  cannot  stand  upon  any  better 
footing  than  a  livery-stable  keeper,  and  as 
such  he  had  no  lien. 

Judgment  affirmed. 

Innkeeper— Lien  and  Liability  of.— Reviewed  and 
Explained— 36  Barb.,  455-486. 

Cited  in-33  N.  Y..  574;  61  N.  Y.,  38 ;  19  Am.  Rep., 
246;  11  Barb.,  43;  14  Barb.,  195;  36  Barb.,  74;  42  Barb., 
253,  626 ;  19  Abb.  Pr.,  195;  3  Rob..  368;  1  Sheld.,  487:  2 
Daly,  103;  23  Cal.,  364 ;  33  Cal.,  600 ;  41  Am.  Dec-,  392 ; 
24  Me.,  443:  52  Am.  Dec.,  310;  1  Cal.,  221;  43  Am.  Rep., 
347;  15  Vroom.,  107. 

Quest—  Who  is.— Explained— 36  Barb.,  466. 

Cited  in— 33  N.  Y.,  580 ;  5  Barb.,  563 ;  28  Am.  Rep., 
81;  68  Me.,  490. 

Bailment— Lien  of  Bailee.— Cited  in— 2  Denio,  631; 
6  Bos.,  178;  1  Hilt,  297. 

Lien— Extinguishment  of,  by  delivery,  etc.— Cited 
in— 65  N.  Y.,  601;  Edm..  119. 

Agister  and  livery-stable  keeper— Have  no  lien. — 
Reviewed  and  Explained— 36  Barb.,455-463. 

Cited  in— 33  N.  Y.,  578 ;  4  Keyes,  92 :  1  Abb.  App. 
Dec.,  474:  30  Hun,  234;  8  Barb.,  216  ;  11  Barb.,  42 ;  16 
Barb.,  597;  21  How.  Pr.,  139;  41  Am.  Dec..  393;  24  Me., 
443;  56  Am.  Dec.,  695:  35  Me.,  155. 

Also  cited  in— How.  Cas.,  145. 


THE    FARMERS'  AND    MANUFACTUR- 
ERS' BANK 

v. 
HAIGHT  ET  AL. 

Seals— Sufficiency    of— Personal    Liability    of 
Trustees  of  Corporation — Evidence. 

NOTE.— Sea?—  What  constitutes.    See  Warren  v. 
Lynch,  5  Johns..  239,  note. 

HILL,  3. 


The  seal  of  a  religious  corporation  impressed  di- 
rectly upon  paper,  without  the  use  of  wax  or  other 
tenacious  substance,  is  a  nullity. 

So  with  regard  to  the  seal  of  a  private  individual; 
though  as  to  seals  of  public  officers  and  courts,  it  is 
otherwise. 

Semble,  that  in  order  to  determine  whether  a  note 
sig-ned  by  the  trustees  of  a  corporation  was  intended 
to  bind  them  personally,  extrinsic  evidence  is  ad- 
missible. 

Citations— 2  R.  S.,  404,  sec.  61;  2  Hill,  227. 

A  SSUMPSIT  tried  before  Ruggles.  C.  Judge, 
-O.  at  the  Dutchess  Circuit,  in  March,  1841. 
The  plaintiff  gave  in  evidence  a  promissory 
note  to  which  the  names  of  the  defendants 
were  affixed,  as  follows  : 

"  $500.  Sixty  days  after  date  we  promise 
to  pay  to  the  order  of  Raymond  &  Hodges  at 
the  Farmers  and  Manufacturers'  Bank  in 
Poughkeepsie  five  hundred  dollars,  value  re- 
'ceived.  May  16,  1836. 

(Signed)  SILAS  E.  HAIGHT, 

JACOB  DEGROPF, 
WM.  C.  HODGES." 

Against  the  defendants'  names  there  was  a 
stamp  or  impression  *of  a  seal  upon  [*494 
the  paper,  but  without  the  use  of  wax  or  any 
other  tenacious  substance.  The  impression 
made  on  the  paper  was  in  the  form  of  a  circle 
having  within  it  the  words,  "  Second  Presby- 
terian Church  Po'keepsie,  1835."  A  society 
by  that  name  was  incorporated  under  the  gen- 
eral statute  in  1835.  The  stamp  was  made  with 
their  seal,  but  by  what  authority  did  not  ap- 
pear. The  defendants  were  three  of  the  nine 
trustees  of  the  society.  Evidence  aliunde  was 
given  by  both  parties  touching  the  question 
whether  the  corporation  was  bound  by  tbe 
note.  The  defendants  insisted  that  the  note 
was  a  specialty,  the  seal  being  either  that  of  the 
society  or  of  the  defendants,  and  in  neither 
case  could  the  indorsees  sue  ;  and  on  this  and 
several  other  questions  the  defendants  excepted 
to  the  opinion  of  the  judge, and  the  jury  found 
a  verdict  for  the  plaintiffs.  The  defendants 
now  moved  for  a  new  trial  on  a  bill  of  excep- 
tions. 

Mr.  C.  W.  Swift,  for  defendants. 

Mr.  C.  Johnston,  for  plaintiffs. 

By  the  Court,  Bronson,  J.  There  is  noth- 
ing on  the  face  of  the  note  to  show  that  the  so- 
ciety had  anything  to  do  with  it,  except  the 
impression  made  on  the  paper  by  the  seal.  It 
is  the  personal  undertaking  of  the  defendants, 
and  of  no  one  else.  The  seal  of  any  court  or 
public  officer  may  be  affixed  by  an  impression 
directly  on  the  paper,  without  the  use  of  wafer 
or  wax.  2  R.  S.,  404,  sec.  61.  But  a  stamp  or 
impression  of  this  kind  made  by  a  corporation, 
of  an  individual  who  is  not  a  public  officer,  is 
a  mere  nullity.  Bk.  v.  Gray,  2  Hill,  227.  As 
there  was  no  seal  of  anyone  to  the  note,  the 
objection  that  it  was  a  specialty  of  course  falls 
to  the  ground. 

If  it  was  right  to  allow  the  defendants  to  go 
beyond  the  note  itself,  and  prove  extrinsic 
facts  for  the  purpose  of  showing  that  the  cor- 
poration was  bound,  it  was  clearly  right  to  al- 
low the  plaintiffs  to  give  rebutting  evidence; 
and,  if  we  look  into  the  *whole  case,  [*495 
it  plainly  appears  that  the  defendants  intend- 
ed to  bind  themselves  personally  by  the  note, 
and  it  does  not  appear  that  the  Corporation 
was  a  party  to  the  contract.  If  we  look 
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at  the  note  itself,  it  is  the  undertaking  of  the 
defendants,  and  of  them  alone;  and  if  we  go 
into  the  extrinsic  evidence,  it  leads  us  to  the 
wime  result.  Whether,  therefore,  the  judge 
WHS  right  on  all  the  questions  which  the  de- 
fendants made  in  relation  to  the  evidence  is  a 
inatt«>r  of  no  moment,  though  I  see  no  solid  ob- 
jection to  any  of  the  decisions  of  which  the  de- 
fendants complain. 
New  trial  denied. 

Cited  ln-1  Denio,  877  ;   15  N.  Y.,  90,  163,  225;   10 
Allen,  254. 


SMITH  ET  AL.  t>.  RANDALL. 

Practice  in  Justice  Court — Depositions — Direc- 
tion as  to  Return  of— Statutes — Construction  of 
—Seal. 

A  justice  of  the  peace  on  issuing  a  commission  to 
examine  witnesses,  must  direct  the  manner  in  which 
it  shall  be  returned :  and  if  he  omit  to  do  so,  the 
depositions  cannot  be  read  in  evidence. 

Statutes  which  innovate  upon  the  common  law 
ruies  of  evidence  must  be  strictly  pursued.  Per 
Bronson,  J". 

The  term  "  warrant "  implies  a  seal,  except  in 
cases  where  a  seal  has  been  dispensed  with  by  stat- 
ute. Semble. 

Though  a  warrant  for  the  collection  of  a  tax,  is- 
sued by  the  trustees  of  a  school  district  previous  to 
the  Act  of  May  26. 1841,  be  invalid  if  without  seal : 
yet  a  renewal  of  it  under  the  hands  and  seals  of  the 
trustees  will  render  it  valid  as  to  proceedings  upon 
it  afterwards. 

The  dictum  in  Preston  v.  Leavitt,  6  Wend.,  663, 
that  a  renewal  of  a  justice's  execution  does  not  per 
se  constitute  fnew  process,  commented  on  and  dis- 
approved. 

Citations— Laws.  1838,  p.  132,  sees.  2,  4 ;  2  R.  8.,  393, 
sees.  11.  15, 16 ;  20  Johns.,  357;  1  Hill,  249 ;  Laws,  1841, 
p.  241,  sec.  29 ;  1  B.  S.,  484,  sec.  88 ;  20  Wend.,  67 ;  6 
Wend..  663. 

ERROR  to  the  Oneida  C.  P.  Randall  sued 
Smith  and  others  before  a  justice,  and  de- 
clared in  trespass  for  taking  a  wagon,  and 
upon  issue  joined  he  recovered  a  judgment, 
from  which  the  defendants  appealed  to  the  C. 
P.,  where  the  cause  was  tried  in  March,  1841. 
The  plaintiff  proved  the  taking  and  sale  of  the 
wagon  in  the  fall  of  1839.  The  defendants  were 
trustees  of  school  district  No.  6  in  the  Town 
of  Paris,  and  the  wagon  was  taken  by  the  dis- 
496*J  trict  collector  by  authority  of  the  *de- 
fendants,  to  satisfy  the  plaintiff's  portion  of  a 
tax  of  $400  which  had  been  voted  by  the  dis- 
trict In  February  of  that  year  to  build  a  new 
school-house.  The  defendants  offered  in  evi- 
dence the  deposition  of  one  Davis,  taken  un- 
der a  commission  issued  by  the  justice  in  an- 
other cause,  with  stipulations  on  the  part  of 
the  plaintiff  which  made  it  admissible  in  this 
suit  and  in  the  C.  P. ,  provided  the  commission 
was  issued  and  returned  in  such  a  manner  as 
would  make  the  deposition  evidence  before  the 
justice.  The  plaintiff  objected  that  it  did  not 
appear  upon  the  commission  how  the  same  was 
to  be  returned.  The  court  sustained  the  objec 
tion,  and  the  defendants  excepted. 

The  defendants  offered  in  evidence  the  war- 
rant and  the  renewals  thereof  under  which  the 
property  was  taken.  The  warrant  bore  date 


NOTE.— Ministerial  officers — How  far  protected  by 
process.  See  Warner  v.  Shed,  10  Johns.,  138,  note ; 
Savacool  v.  Boughton,  5  Wend.,  170,  note ;  Parker  v. 
Walrod,  16  Wend.,  514.  note. 

See,  also,  in  connection  with  the  above  case  of 
Smith  v.  Randall,  Beaty  v.  Perkins,  6  Wend.,  382, 
note. 
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March  15th,  1889,  was  in  the  proper  form,  and 
was  signed  by  the  then  trustees  of  the  district, 
but  there  were  no  seals  to  it.  The  warrant 
had  been  twice  renewed  by  the  trustees  who 
issued  it,  but  without  using  seals.  October  25. 
1839,  the  defendants,  who  were  then  the  trust- 
ees of  the  district,  in  pursuance  of  the  written 
authority  of  the  Superintendent  of  Common 
Schools,  renewed  the  warrant  by  writing  there- 
on as  follows:  "The  within  warrant  is  renewed 
for  thirty  days  from  the  25th  of  October,  1839, 
by  order  of  the  Superintendent  of  Common 
Schools."  Signed  by  the  defendants  as  trustees, 
with  their  seals  affixed.  The  plaintiff,  among 
other  things,  objected  that  the  warrant  was 
void  for  the  want  of  seals,  and  that  the  renewal 
of  a  void  thing  could  not  make  it  valid.  The 
court  sustained  the  objection, and  decided  that 
the  warrant  was  not  admissible  as  a  defense, 
but  might  go  to  the  jury  in  mitigation  of  dam- 
ages. The  defendants  excepted.  The  plaintiff 
had  a  verdict;  and,  after  judgment  in  his  fa- 
vor, the  defendants  brought  error  on  a  bill  of 
exceptions. 

Mr.  M.  B.  Church,  for  plaintiffs  in  error. 

Mr.  J.  Ruger,  for  defendants  in  error. 

*By  Hie  Court,  Bronson,  J.  The  [*497 
Act  of  1838  gives  the  justice  authority  to  issue 
a  commission  to  one  or  more  competent  per- 
sons to  take  and  certify  the  depositions  of  wit- 
nesses, "and  to  return  the  same  according  to 
the  directions  given  with  such  commission." 
Stat.,  1838,  p.  132,  sec.  2.  "The  eommission 
shall  be  executed  and  returned  as  is  prescribed 
by  statute  when  a  commission  issues  out  of  a 
court  of  record,  and  the  deposition  and  testi- 
mony taken  in  pursuance  thereof  shall  be  re- 
ceived on  the  trial."  Sec.  4.  The  interroga- 
tories are  to  be  settled  by  the  justice,  and 
certified  by  his  approbation  indorsed  thereon. 
Sec.  2.  The  authority  to  issue  the  commis- 
sion is  substantially  the  same  as  that  which  is 
given  to  courts  of  record.  2  R.  S.,  393,  sec.  11. 
When  a  commission  issues  out  of  a  court  of 
record,  the  officer  who  settles  the  interroga- 
tories directs  upon  the  commission  the  manner 
in  which  it  shall  be  returned, which  may  be  by 
an  agent,  or  through  the  postoffice,  and  the 
commissioner  must  return  it  in  such  manner 
as  shall  have  been  directed  on  the  commission. 
Sees.  15.  16.  In  this  case  the  justice  settled 
the  interrogatories,  but  he  gave  no  direction  as 
to  the  mode  of  returning  the  commission.  This 
is  a  fatal  objection.  Statutes  which  innovate 
upon  the  common  law  rules  of  evidence  must 
be  stictly  pursued.  The  mode  of  returning  the 
commission  is  highly  important  for  the  purpose 
of  guarding  against  frauds,  and  no  substantial 
requirement  of  the  statute  can  be  dispensed 
with.  The  case  of  Jackson  v.  Hobby,  20  Johns., 
357,  is  decisive  upon  this  point.  In  Williams 
v.  Eldridge,  1  Hill.  249,  the  interrogatories 
were  not  settled  by  a  judge,  and  the  manner  of 
returning  the  commission  was  agreed  upon  by 
stipulation  of  the  parties. 

Seals  are  no  longer  necessary  to  the  warrants 
of  district  trustees.  Stat.,  1841,  p.  241,  sec.  29. 
But  under  the  law  as  it  stood  at  the  time  this 
warrant  issued,  seals  were  expressly  required. 
1  R.  8.,  484,  sec.  88.  Indeed,  the  term  "war- 
rant" implies  a  seal,  in  cases  where  a  seal  has 
not  been  dispensed  with  by  statute.  Beekman 
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v.  Traver,  20  Wend.,  67.  This  objection  could 
not  be  got  over  if  the  case  stood  upon  the  war- 
498*]  rant  *as  it  was  originally  issued  by  the 
old  trustees.  But  I  think  the  renewal  of  the 
warrant  by  the  defendants  under  their  hands 
And  seals  obviates  the  difficulty.  The  renewal 
of  the  warrant  made  it  new  process  for  all  the 
purposes  of  collecting  the  taxes  which  then  re- 
mained unpaid.  By  renewing  "the  within 
warrant,"  the  defendants  said,  in  effect,  to  the 
•collector,  "  we  command  you,  as  within  you 
are  commanded,"  to  collect,  etc.  It  is  the  same 
thing,  substantially,  as  though  the  original 
warrant  had  been  recited  in  the  renewal ;  and 
thus  we  have  a  warrant  under  th«  hands  and 
seals  of  the  trustees  for  the  collection  of  the 
tax. 

We  are  referred  to  a  dictum  of  Sutherland, 
J.,  in  Preston  v.  Leavitt,  6  Wend.,  663,  which 
militates  against  this  doctrine.  He  says  that 
the  renewal  of  a  justice's  execution  "  does  not 
per  se  constitute  a  new  execution.  It  is  what 
the  statute  calls.it,  a  renewal  of  the  original 
execution."  That  remark  was  not  necessary 
to  the  decision,  and  I  cannot  but  think  that  the 
renewal  or  repetition  of  a  command  is  fully 
•equivalent  to  an  original  order.  If  the  warrant 
had  been  defective  in  point  of  form,  the  renew- 
al would  have  been  chargeable  with  the  same 
vice.  But  the  language  of  the  warrant  was 
perfect,  and  when  the  defendants  said  "we re- 
new it,"  they,  in  effect,  gave  a  new  or  original 
command  to  levy  the  money. 

In  rejecting  the  warrant  as  a  defense,  the 
court  below  went  on  the  ground  that  the  want 
•of  seals  was  a  fatal  defect,  and  I  do  not,  there- 
fore, think  it  necessary  to  examine  the  other 
objections  which  have  been  urged  against  the 
•validity  of  the  process.  If  the  decision  had 
been  put  upon  the  ground  that  there  was  a  de 
feet  of  proof  in  relation  to  the  original  forma- 
tion of  the  district,  or  as  to  giving  notice  of  the 
meeting  at  which  the  tax  was  voted,  or  in 
showing  that  the  plaintiff  was  a  taxable  inhab 
itant  of  the  district,  the  defendants  might  then 
have  given  further  evidence  upon  these  points. 
But  as  an  indispensable  link  in  the  chain  ol 
•defense  was  rejected  for  a  supposed  defect 
which  no  further  proofs  could  supply,  and  a: 
the  decision  was  erroneous,  justice  require 
that  there  should  be  a  new  trial. 

Judgment  reversed. 

Affirmed— 1  Denio,  214. 

Distinguished— 1  Abb.  Pr.,  24;  4  E.  D.  S..  697. 

Renewal  of  process— When  considered  new  process 
Cited  in-4  Hill,  111,  112 ;  4  Barb.,  447 ;  17  Barb.,  146 
:30  Barb.,  166. 

Justice's  commission  to  examine  witness— Must  di- 
rect manner  of  returning.  Distinguished— 4  Daly 
-524. 

Cited  in— 25  Barb.,  277.  452 ;  41  How.  Pr.,  426. 

Warrant— Imports  seal— Sufficiency  of  withou 
*eal.  Cited  in-12  Barb.,  286  :  42  Barb.,  221. 

Also  cited  in— 7  Barb.,  274. 


ommission  to  examine  witnesses,  could  not  have 
n  adjournment  for  more  than  eight  days. 

Where  a  justice  on  issuing  a  commission  in  behalf 
f  the  plaintiff,  postponed  the  cause  indefinitely, 
nd  not  to  any  day  certain ;  held,  irregular,  and 
mt  it  amounted  to  a  discontinuance. 

The  parties,  however,  having  afterward  appeared 
efore  the  justice  pursuant  to  notice  from  mm  and 
roceeded  to  trial  without  objection ;  held  a  waiver 
f  the  irregularity. 

The  insufficiency  of  notice  of  motion  for  a  com- 
mission before  a  justice,  must  be  objected  at  the 
ime  it  is  awarded  ;  it  is  too  late  to  object  after  the 
ommission  has  been  executed  and  returned. 

Citations— Laws,  1838,  p.  232,  sees.  2,  3;  2  R.  S.,  238, 
ec.  69;  Laws,  1841,  p.  112V  sec.  1;  7  Johns.,  381;  9 
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*ALLEN  &  TAYLOR 

v. 
EDWARDSET  AL. 


Practice  in  Justice  Court — Adjournment  to  Tafa 
Depositions — Notice — Statutes — Waiver  of  li 
regularity. 

Under  the  Act  of  1838,  and  previous  to  that  o 
1841,  a  plaintiff  in  a  justice's  court,  on  suing  out 

HlLL  3. 


ohns.,  136 ;  2  HUM, 


3  Hill,  180. 


ERROR  to  the  Onondaga  C.  P.  The  plaint- 
iffs in  error  sued  the  defendants  in  error 
>efore  a  justice  by  summons  returnable  April 
),  1839.  The  parties  appeared  and  joined  is- 
ue  and  the  cause  was  adjourned  by  consent  to 
April  13.  On  the  6th,  the  plaintiffs  gave  the 
lefendants  written  notice  of  an  application  •  to 
be  made  to  the  justice  on  the  13th,  for  a  com- 
mission to  examine  witnesses.  On  that  day 
he  parties  appeared,  the  plaintiffs  moved  for 
a  commission,  the  defendants  made  no  objec- 
ion,  and  a  commission  was  issued.  The  jus- 
ice  in  his  return  states  that  he  issued  a  com- 
mission, "and  then  postponed  the  suit;  and 
that  after  the  said  commission  was  returned  to 
me,  I  did  on  the  27th  day  of  May,  send  written 
notice  to  the  parties  that  I  would  give  the  trial 
of  the  said  cause  a  hearing  on  the  15th  day  of 
June,  at  one  o'clock  in  the  afternoon,  at  my 
office  in  the  said  Town  of  Pompey."  On  the 
ast  mentioned  day  both  parties  appeared,  and 
the  cause  was  tried.  When  the  plaintiffs  pro- 
posed to  read  the  deposition  which  had  been 
;aken  on  the  commission,  the  defendants  ob- 
jected that  the  notice  which  was  given  of  the 
motion  for  a  commission  was  insufficient,  and 
they  also  objected  ' '  to  the  execution  of  the 
commission  by  Richard  H.  Hopkins,"  the  per- 
son to  whom  it  was  directed.  *The  ob-  [*5OO 
jections  were  overruled.  The  justice  rendered 
judgment  for  the  plaintiffs  for  $21.09,  besides 
costs.  On  certiorari  by  the  defendants,  the  C. 
P.  reversed  the  judgment,  and  the  plaintiffs 
sued  out  a  writ  of  error. 

Mr.  C.  B.  Sedgwick,  for  plaintiffs  in  er- 
ror. 

Mr.  H.  Worden,  for  defendants  in  error. 

By  the  Court,  Bronson.  /.  Although  the 
Act  of  1838  gave  a  commission  to  either  party, 
it  did  not  authorize  a  postponement  of  the 
trial  beyond  the  time  then  allowed  by  law, 
which,  when  the  application  for  an  adjourn- 
ment came  from  the  plaintiff,  was  limited  to 
eight  days.  Stat.,  1838,  p.  232.  sees.  2,  3  ;  2 
R.  S.,  238,  sec.  69.  But  by  the  Act  of  1841, 
when  a  commission  is  issued  on  the  application 
of  the  plaintiff,  he  has  "the  same  time  and 
privileges  of  adjournment  to  which  the  de- 
fendant is  now  entitled  by  law."  Stat.,  1841, 
p.  112,  sec.  1.  This  suit  was  commenced  and 
tried  in  1839,  and  then  an  adjournment  from 
April  to  June,  on  the  motion  of  the  plaintiffs, 
would  have  been  irregular.  But  the  worst 
feature  in  the  case,  is,  that  the  justice  "  post- 
poned the  suit "  indefinitely,  and  not  to  any 
day  certain.  This  was  clearly  irregular,  and 
amounted  to  a  discontinuance  of  the  action. 
There  are  many  cases  which  hold  that  an  irregu- 
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lar  and  unauthorized  adjournment  will  put  an 
end  to  the  suit.  But  it  is  also  settled  that  the 
cause  is  not  so  completely  out  of  court  but 
that  the  objection  may  be  waived  ;  and  if  the 
party  who  might  complain  appears  and  goes  to 
trial,  the  judgment  will  not  be  re  versed.  Dun- 
ham v.  Heyden,  7  Johns. ,  381 ;  Willoughby  v. 
Charleton,  9  Johns.,  186;  and  see,  Malone  v. 
Clark,  2  Hill,  657  (see,  S.  P.  Tifft  v.  Culver, 
ante,  p.  180).  Here  the  justice  gave  the  parties 
written  notice  of  the  time  and  place  when  he 
would  try  the  cause.  The  defendants  were 
50 1  *]  not  bound  to  regard  it,  *but  they  vol- 
untarily appeared  and  went  to  trial  on  the  is- 
sue which  had  been  previously  joined.  This 
voluntary  appearance  in  court  was  enough  to 
give  the  justice  jurisdiction  over  the  person, 
and,  on  the  principle  of  the  cases  which  have 
been  mentioned,  I  think  the  judgment  should 
not  have  been  reversed  by  the  C.  P. 

.The  defendants  did  not  specify  wherein 
they  thought  the  notice  of  motion  for  a  com- 
mission was  insufficient.  And  besides  they 
should  have  made  the  objection  at  the  time 
the  commission  was  ordered,  and  not  after  it 
had  been  executed  and  returned.  What  was 
meant  by  the  objection  to  the  execution  of  the 
commission  by  the  commissioner,  I  have  been 
unable  to  discover.  The  facts  were  settled  by 
the  justice,  and  cannot  be  retried.  The  judg- 
ment of  the  C.  P.  must  be  reversed,  and  that 
of  the  justice  affirmed. 

Ordered  accordingly. 

Cited  in— 1  E.  D.  S.,  390;  2  B.  D.  8.,  23,  39. 


ROBERTS 

v. 

THE    CHENANGO    COUNTY    MUTUAL 
INSURANCE  COMPANY. 

Insurance — Paper  Annexed  and  Delivered  with 
Policy,  Prima  Facie  a  Part  of  It — Admissibil- 
ity  of  Parol  Evidence. 

A  paper  purporting  to  bo  conditions  of  insurance 
if  annexed  to  and  delivered  with  a  policy,  is  to  be 
deemed  prim  a  facie  a  part  of  it;  and  this,  whether 
referred  to  in  the  policy  by  express  words  or  not. 

Accordingly,  though  a  policy  contained  no  refer- 
ence in  terms  to  any  other  paper,  yet  it  having 
been  made  by  using  a  printed  form  covering  the 
half  of  an  entire  sheet,  upon  the  other  half  of  which 
was  a  printed  statement  commencing  thus:  "Con- 
ditions of  Insurance,"  and  specifying  certain  acts 
of  the  assured  which,  if  done,  should  render  the  pol- 
icy void ;  held,  that  the  statement  was  a  part  of  the 
Solisy,  at  least  prima  facie  •  and  that  a  violation  of 
sprovisions  rendered  the  insurance  void. 

The  legal  effect  of  a  paper  thus  annexed  to  a  pol- 
icy may  be  destroyed  by  parol  evidence  that  the  an- 
nexation was  by  mistake. 

Citations-4  N.  H.,  171 ;  5  Pick.,  181 ;  Doug.,  12, 
n.  4. 

A  SSUMPSIT  tried  at  the  Oneida  Circuit  in 
A  April,  1842,  before  Gridley,  C.  Judge.  The 
action  was  on  a  policy  of  insurance  bearing 
date  June  19,  1838,  by  which  the  defendants 
5O2*]  *undertook  and  promised  to  insure 
the  dwelling-house  of  the  plaintiff  against  fire, 
for  the  term  of  five  years.  The  dwelling 
house  was  destroyed  February  19,  1841,  by  a 
fire  which  originated  in  a  building  adjoining 
it  on  the  north,  owned  by  another  person. 

The  policy  was  made  by  using  a  form  print- 
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ed  on  the  half  of  an  entire  sheet  of  paper;  and 
on  the  other  half  sheet  there  was  a  printed 
statement,  commencing  thus:  "  Conditions  of 
Insurance,"  but  no  express  reference  to  this 
was  made  in  the  body  of  the  policy.  The  state- 
ment contained  the  following,  among  other 
clauses  :  '•  If,  after  insurance  is  effected,  the 
risk  of  the  property  shall  be  increased  by  any 
means  whatever  within  the  control  of  the  as- 
sured, etc.,  such  insurance  shall  be  void  ami 
of  no  effect."  The  defendants  proved  that,  in 
1889,  the  plaintiff  erected  an  addition  to  the 
south  end  of  his  dwelling-house,  eighteen  feet 
wide  and  twenty-two  feet  long,  having  a  base- 
ment story ^a  chimney  and  fire  place  in  it,  with 
a  stove  in  the  basement,  and  a  dumb  stove  in  the 
next  room  above;  the  pipe  of  these  running  into- 
the  chimney.  It  was  objected  at  the  trial  that 
this  addition  was  such  an  increase  of  the  risk 
insured  against  as  constituted  a  breach  of  the 
condition,  and  that,  therefore,  the  policy  wa» 
void.  The  circuit  judge  overruled  the  objec- 
tion on  the  ground  that  the  printed  statement 
in  which  the  alleged  condition  was  contained, 
constituted  no  part  of  the  policy.  The  defend- 
ants excepted.  Verdict  for  the  plaintiff, 
$443.34.  The  defendants  now  moved  for  a 
new  trial  on  a  bill  of  exceptions. 

Mr.  N.  Hill,  Jr.,  for  defendants. 

Mr.  S.  Beardsley,  for  plaintiff. 

By  the  Court,  Cowen,  J.  As  I  understand 
this  case,  the  policy  was  printed  on  one  half 
of  the  sheet,  and  the  "conditions  of  insurance" 
on  the  other.  There  can  be  no  doubt  of  the 
intent  that  both  should  be  taken  together.  The 
assured  "accepts  the  policy  with  what  [*5O3 
purports  to  be  conditions  on  the  same  sheet  or 
any  sheet  physically  attached.  There  is,  io 
such  case,  no  need  of  an  express  reference  by 
the  policy  to  the  conditions  in  order  to  fix  the 
meaning.  Emerson  v.  Murray,  4  N.  H.,  171; 
Stocking  v.  Fairchild,  5  Pick.,  181.  The  juxta- 
position of  the  papers  is  a  sufficient  expression, 
at  least  prima  facie.  That  may  be  rebutted  by 
parol  evidence,  as  by  showing  that  the  two 
were  thus  connected  by  mistake;  but  no  at- 
tempt to  disannex  them  was  made  on  the  trial 
and,  for  aught  I  see,  the  legal  effect  was  con- 
ceded. The  proof  of  the  building  having  been 
added  by  the  assured  so  as  to  increase  the  risk, 
without  the  assent  of,  or  even  notice  to  the  Com- 
pany, was  received  without  making  an  objec- 
tion that  the  conditions  were  not  intended  as 
a  part  of  the  policy.  It  would  be  impossible 
to  sustain  the  decision  in  Bizc  v.  Fletcher, 
Doug.,  12,  n.  4,  if  the  slip  wafered  to  the  pol- 
icy had,  like  this,  expressly  declared  itself  to- 
be  conditions  of  insurance.  There  can  be  no 
doubt  that  the  addition  of  the  building  avoid- 
ed the  policy,  if  conditions  plainly  expressed 
and  as  plainly  violated  can  ever  have  that  ef- 
fect. There  was  no  pretense  that  the  risk  was 
not  increased.  If  there  was  really  any  ques- 
tion upon  that,  it  should  have  been  left  to  the 
jury.  It  cannot  be  denied  judicially,  in  the 
face  of  the  proof.  I  do  not  go  into  the  other 
questions  which  have  been  made. 

New  trial  granted. 

Cited  in-5  Hill.  190  ;  2  N.  Y.,  220:  9  N.  Y..  216  (59- 
Am.  Dec.,  532) :  11  N.  Y..  339 ;  23  N.  Y.,  519 ;  27  N.  Y... 
564;  9  Barb..  201;  10  Barb.,  286:  25  Barb.,  BOS;  2 
Wood.  &  M.,487;  3  Wood.  &.  M..  535;  98  Mass.,428;  40- 
Am.  Dec..  346;  57  Am.  Dec.,  302  (24  N.  H.,  558). 

HlLl,  8. 


1842 


RUSSELL  v.  COOK. 


504 


5O4*]    *RUSSELL  v.  COOK  ET  AL. 

Compromise,  Sufficient  Consideration  for  Note. 

A  note  given  upon  the  settlement  of  a  doubtful 
claim  preferred  against  the  maker,  will  be  upheld 
as  founded  upon  a  sufficient  consideration,  without 
regard  to  the  legal  validity  of  the  claim. 

In  such  cases  it  matters  not  on  which  side  the 
right  ultimately  turns  out  to  be :  the  court  will  not 
look  beyond  the  compromise.  Per  Cowen,  J. 

Citations- Chit.  Cont.,  43,  44,  ed.,  1842;  2  Pa.,  531 ;  1 
Bibb.,  163 ;  2  Bibb.,  448 ;  5  B.  &  Aid.,  117. 

ERROR  to  the  Onondaga  C.  P.  Russell  re- 
covered judgment  before  a  justice  against 
Cook  and  Smith  on  a  promissory  note  made 
by  them,  payable  to  Sandford  B.  Palmer  or 
bearer,  for  $(58.34,  with  interest,  and  bearing 
date  April  4,  1836.  The  note  fell  due  in  July, 
1837,  and  was  transferred  to  the  plaintiff  after 
that  time.  The  defendants  insisted  that  the 
note  was  without  consideration  ;  and,  after 
judgment  before  the  justice,  they  appealed  to 
the  C.  P.  On  the  trial  in  the  latter  court  the 
following  facts  appeared:  the  note  was  given 
on  the  compromise  of  a  claim  made  upon  the 
defendants  by  said  Palmer  and  one  Noble, 
for  damages  done  to  a  cargo  of  barley,  in 
which  Palmer  and  Noble  claimed  an  interest. 
The  barley  was  damaged  in  the  fall  of  1835, 
while  in  the  course  of  transportation  in  the 
defendants'  canal-boat  from  the  store  of  Pal- 
mer &  Noble,  Manlius,  Onondaga  Co.,  to  one 
Taylor,  who  resided  at  Albany.  Palmer  & 
Noble  purchased  the  barley  for  Taylor  with 
funds  furnished  by  him;  he  to  allow  them  a 
commission  of  twelve  and  a  half  cents  per 
bushel  for  buying  and  delivering  at  Albany, 
and  they  assuming  the  risk  of  transportation. 
Palmer  &  Noble  contracted  with  and  paid  the 
defendants  for  the  transportation.  The  de- 
fendants owned  the  boat  in  which  the  barley 
was  transported  ;  and  the  evidence  showed 
them  to  be  common  carriers.  The  damage  to 
the  barley  occurred  in  passing  another  boat  at 
a  place  where  a  stone  happened  to  be  in  the 
canal  of  such  a  size  that  the  boat  struck  it. 
There  was  a  slight  collision  with  the  other 
boat,  and  the  defendants'  boat  was  so  broken 
5O5*]  or  strained,  by  striking  *its  bottom 
against  the  stone,  as  to  let  in  the  water  and  sink 
it  in  a  short  time.  Testimony  was  given  on  the 
question,  whether  the  defendants  had  been 
negligent  in  the  matter:  whether  the  accident 
was  in  any  degree  caused  by  meeting  the  other 
boat,  and  whether  proper  efforts  were  made  to 
prevent  the  boat  sinking  after  the  accident 
happened,  etc.  It  was  shown  that  the  place 
was  peculiarly  liable  to  obstructions  from 
stones  rolling  into  the  canal;  and  that  while 
there, the  boatmen  having  no  knowledge  of  the 
fact,  as  was  the  case  in  this  instance,  such  ac- 
cidents could  not  well  be  avoided.  It  appeared 
from  the  evidence  given  by  the  defendants 
that, after  considerable  negotiation  with  a  view 
to  a  settlement  between  them  and  Palmer  & 
Noble,  they  finally  agreed  to  divide  the  loss ; 

NOTE.  —  Consideration  —  Note  given  for  doubtful 
claim—Consideration  sufficient.  Keefe  v.  Vogel,  36 
la.,  87 ;  Vosburgh  v.  Teator,  32  N.  Y.,  561 :  Scott  v. 
Warner,  2  Lans.,  49:  Crans  v.  Hunter,  28  N.  Y.,  389. 
Compare  Elting  v.  Vanderlyn,  4  Johns.,  237,  note; 
Baker  v.  Arnold,  3  Cai.,  279,  note ;  Boyd  v.  Hitch- 
cock, 20  Johns.,  76,  note. 
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that  thereupon  a  true  statement  of  the  entire 
amount  was  made  out,  and  the  defendants 
gave  their  notes  for  one  half  of  it;  that  the  note 
in  question  was  among  the  notes  thus  given. 

The  court  belew  were  in  effect  requested  to 
charge,  among  other  things,  that  the  facts 
proved  did  not  show  the  note  to  be  without 
consideration,  and  that  the  plaintiff  was  there- 
fore entitled  to  recover.  The  court  refused  so 
to  charge;  whereupon  the  plaintiff  excepted. 
After  verdict  and  judgment  for  the  defendants^ 
the  plaintiff  sued  out  a  writ  of  error. 

Mr.  H.  C.  Van  Schaack,  for  plaintiff  in 
error. 

Mr.  H.  J.  Sedgwick,  for  defendants  in 
error. 

By  the  Court,  Cowen,  J.  The  defendants 
below  admitted  the  execution  of  the  note;  and 
the  burden  of  showing  that  it  was  without  con- 
sideration lay  on  them.  They  accordingly 
proved  that  several  years  before  suit  brought, 
they  undertook  with  Palmer  &  Noble  to  trans- 
port from  Manlius  to  Albany  certain  barley 
in  which  they  (Palmer  &  Noble)  had  a  special 
property,  and  which  they  were  bound  to  see 
delivered  at  Albany  to  Taylor.  The  defend- 
ants were  common  carriers  by  their  boat  on 
the  canal,  which,  owing  to  its  accidentally 
striking  a  stone  in  *the  canal, of  which  [*5O6- 
the  defendants  could  not  be  perfectly  aware, 
was  broken,  sunk  and  the  water  let  in  upon 
the  barley,  by  which  it  was  much  injured.  A 
dispute  arose  between  the  parties  whether  the 
defendants  were  liable,  and  this  was  com- 
promised by  Palmer  and  Noble  agreeing  to- 
discount  one  half  of  their  claim,  and  the  de- 
fendants agreeing  to  pay  the  other.  The  half 
which  fell  upon  the  defendants  was  secured 
by  several  promissory  notes,  of  which  the  note 
in  question  was  one.  The  estimate  of  dam- 
age was  deliberately  and  fairly  made.  Palmer 
&  Noble  were  guilty  of  no  fraud;  the  defend- 
ants were  fully  aware  of  all  the  facts;  and 
there  was  no  mistake  in  the  case.  This  is  the 
defense,  as  made  out  by  the  defendants'  own 
testimony.  The  court  below  submitted  to  the 
jury  whether  the  notes  were  made  without  con- 
sideration, and  the  jury  found  for  the  defend- 
ants. 

I  am  of  opinion  the  court  below  erred  in 
omitting  to  charge  the  jury  that  the  plaint- 
iff was  entitled  to  recover.  No  one  would  think 
of  denying  that  at  least  the  dispute  between  the 
parties  was  doubtful, and  that  probably  the  law 
was  against  the  defendants  on  the  facts  disclosed 
by  their  evidence.  It  is  enough,  however,  that 
it  was  doubtful,  and  that  the  notes  were  given 
in  pursuance  of  an  agreement  to  compromi.se, 
in  no  way  impeached  for  want  of  fairness.  To- 
show  that  this  is  so,  I  shall  do  little  more  than 
refer  to  Chit.  Cont.,  43,  44,  ed.  1842,  and  the 
notes,  where  cases  are  cited  which  refuse  to 
open  an  agreement  of  this  kind,  under  circum- 
stances much  stronger  in  favor  of  the  defend- 
ant than  exist  here  on  the  most  liberal  construc- 
tion which  the  defense  can  pretend  to  claim. 
The  case  of  O'Keson  v.  Barclay,  2 Pa.,  531,  sus- 
tained a  promissory  note  given  on  the  settle- 
ment of  a  slander  suit  for  words  not  action- 
able. In  such  cases  it  matters  not  on  which 
side  the  right  ultimately  turns  out  to  be.  The 
court  will  not  look  behind  the  compromise. 
Taylor  v.  Patrick,  1  Bibb,  163;  Fisher  v.  May, 
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2  Id.,  448.  It  Is  not  necessary,  however,  in  the 
present  case,  to  go  further  than  was  done  in 
lA>nqridge  v.  Dormlle,  5  B.  &  Aid..  117.  There 
5O7*]the  ship  *Carolina  Matilda  had  run  foul 
of  the  ship  Zenohia  in  the  Thames,  and  the 
former  W:\H  arrested  and  detained  by  process 
from  the  admiralty  to  secure  the  payment  of 
the  damage.  The  agents  for  the  owners  of 
The  Carolina  Matilda  stipulated  with  the  agents 
for  the  owner  of  The  Zenobia  that,  on  the  lat- 
ter relinquishing  their  claim  on  The  Carolina 
Matilda,  the  damages  should  be  paid  on  due 
proof  of  them,  if  they  did  not  exceed  £180. 
The  proceedings  in  the  admiralty  being  with 
drawn,  an  action  was  brought  on  the  promise. 
The  Carolina  Matilda  had  a  regular  Trinity- 
house  pilot  on  board  when  the  collision  took 
place;  and  there  was  some  doubt  on  the  law, 
therefore,  whether  the  owners  were  liable. 
Held,  that  the  compromise  being  of  a  claim 
thus  doubtful,  the  defendants  were  absolutely 
bound,  without  regard  to  the  question  of  actu- 
al liability.  Abbott,  Gh,  J.,  said:  "The  par- 
ties agree  to  put  an  end  to  all  doubts  on  the 
law  and  the  fact,  on  the  defendants  engaging 
to  pay  a  stipulated  sum."  The  parties  agreed 
to  waive  all  questions  of  law  and  fact."  In- 
deed, such, is  the  intent  of  every  compromise; 
and  the  best  interests  of  society  require  that 
such  should  be  the  effect. 

I  therefore  prefer  putting  the  case  on  that 
ground,  though  I  feel  very  little  doubt  that 
the  defendants  were  liable  to  Palmer  &  Noble 
for  the  whole  damages,  instead  of  the  half  for 
which  they  were  let  off. 

Judgment  reversed. 

Distinguished -21  Hun,  162;  2  Barb.,  428. 

Reviewed— 37  Barb.,  486. 

Followed— 34  Super..  339. 

Cited  in-8  Sandf.  Ch.,  5 ;  28  N.  Y.,  394 ;  59  N.  Y., 
395 :  60  N.  Y.,  419 ;  72  N.  Y.,  169 ;  78  N.  Y.,  337 : 4  Laos., 
33 : 1  Hun,  415 ;  5  Hun,  139, 140 ;  8  Barb.,  654  : 19  Barb., 
302 :  33  Barb.,  262 ;  35  Barb.,  293 ;  37  Barb.,  156 ;  44 
Barb.,  652 ;  52  Barb.,  167 ;  3  T.  &  C.,  601 ;  4  Sandf.,  136; 
7  Bos..  460 ;  66  111.,  187  : 28  Ind.,  434  ;  34  N.  J.  L.,  62  ;  45 
Am.  Dec.,  241  (12  Met..  141) :  56  Am.  Dec.,  243  (21 
Ala.,  111). 


5O8*J 


'SMITH 


THE  SARATOGA  COUNTY  MUTUAL 
FIRE  INSURANCE  COMPANY. 

Insurance — Mutual  Company — Assignment  of 
Policy — Consent  of  Insurer — Forfeiture  of 
Policy — Subsequent  Assessment  for  Prior  Loss, 
Valid — Does  not  Revive  Policy — Landlord  and 
Tenant — Right  of  Re-entry —  Waiver. 

In  an  action  against  "The  Saratoga  County  Mut- 
ual Fire  Insurance  Company,"  L.  of  1834,  p.  530,  on 
a  policy  which,  in  terms,  was  to  become  void  if  as- 
signed without  the  consent  of  the  Company  in  writ- 
ing, it  appeared  that  one  of  the  by-laws  of  the  Com- 
pany was  as  follows:  "When  any  buildings  are 
mortgaged  at  the  time  they  are  insured,  the  mort- 
gagee may  have  the  policy  assigned  to  him  on  his 
signing  the  premium  note,  or  giving  security  for 
the-  payment  of  the  same,"  and,  on  his  doing  so,  any 
agent,  etc.,  "shall  be  authorized  to  give  the  assent 
of  the  Company  to  said  assignment,  etc.  It  further 
appeared  that,  the  buildings  covered  by  the  policy 
being  under  mortgage  when  it  was  applied  for,  the 
plaintiff  stated  this  fact  in  his  written  application, 
adding  that  he  wished  an  assignment  to  the  mort- 
gagee. Held,  that  the  act  of  issuing  the  policy  could 
not  be  deemed  a  consent  in  writing  to  the  proposed 
assignment ;  and  this  though  the  policy  contained 
an  e*  press  reference  to  the  application. 
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Though  by  an  assignment  in  such  case,  without 
the  consent  of  the  Company,  the  policy  is  forfeit- 
ed, yet  the  assured  remains  liable  to  contribute  to 
all  losses  which  happened  while  the  policy  was  in 
force,  though  the  assessment  be  not  made  till  after- 
wards. 

Whether,  under  the  charter  of  this  Company,  he 
be  not  liable  to  contribute  to  all  losses  which  may 
happen  during  the  term  for  which  he  was  original- 
ly insured,  though  he  forfeit  his  policy  before, 
quaere. 

Where  the  Company,  with  knowledge  that  a  pol- 
icy had  been  forfeited  by  assignment,  assessed  the 
assured  on  account  of  losses  which  occurred  before 
the  assignment. and  collected  the  assessment;  held, 
that  this  did  not  revive  the  policy. 

Even  had  the  assessment  been  on  account  of  loss- 
es which  happened  after  the  assignment,  the  result 
would  have  been  the  same ;  for  the  policy  being 
void,  not  voidable  simply,  no  mere  collateral  act  of 
the  Company,  though  in  affirmance  of  it,  could  re- 
vive it.  Per  Bronson,  J. 

If  a  landlord,  after  notice  of  an  act  or  omission  of 
his  tenant  giving  only  a  right  of  re-entry,  do  some- 
thing by  which  he  plainly  affirms  the  continuance 
of  the  lease,  it  will  amount  to  a  waiver  of  bis  right. 
Per  Bronson,  J. 

Otherwise,  where  the  act  or  omission  of  the  ten- 
ant renders  the  lease  absolutely  void.  Per  Bronson.J. 

Citations— 1  Hill,  497 ;  3  Co.,  «4 ;  Cro.  Eliz.,  221 ;  Cro. 
Car.,  511 ;  3  Salk..  4 :  Co.  Litt.,  295  b ;  Cro.  Jac.,  173 ; 
Willes,  189.176.  177:  Cowp..  482,  803:7  T.  R,.  79:  4 
Bing.  N.  C.,  384 :  3  Hill,  509  ;  Laws,  1834,  p.  530.  sees. 
2,  4,7,  8,10:21  Wend.,  275. 

ON  a  second  trial  of  this  action,  see,  1  Hill, 
497,  before  Gridley,  C.  Judge,  the  by-laws 
of  the  Company  were  given  in  evidence,  which 
provide,  among  other  things,  that  "When 
buildings  are  mortgaged  at  the  time  they  are 
insured,  the  mortgagee  may  have  the  policy 
assigned  to  him  on  his  signing  the  *pre-  [*5O9 
mium  note,  or  giving  security  for  the  payment 
of  the  same;  and  any  agent,  director,  or  the 
secretary,  when  application  shall  be  made  to 
him,  shall  be  authorized,  upon  said  applicant's 
signing  the  said  note  or  giving  security  as 
aforesaid,  to  give  the  assent  of  the  Company 
to  said  assignment;  which  assent  and  assign- 
ment, or  a  true  certificate  thereof,  shall  be 
forwarded  to  the  secretary,  who  shall  enter  the 
same  on  the  record  of  said  policy."  Notice  of 
the  assignment  of  the  policy  to  Williams  was 
given  to  an  agent  of  the  Company  in  the 
County  of  Oswego,  where  the  property  insured 
was  situated,  in  the  summer  of  1838,  but  noth- 
ing was  done  by  the  assignee  It  appeared  that 
the  secretary  of  the  Company  knew  of  the  as- 
signment as  early  as  June,  1839.  Since  this 
suit  was  commenced,  two  assessments  have 
been  made  by  the  Company  on  the  plaintiff's 
premium  note,  one  of  which  was  paid  by  the 
plaintiff  in  March,  1840,  and  the  other  in  Sep- 
tember, 1841.  The  premium  note  bore  even 
date  with  the  policy,  and  by  it  the  plaintiff 
promised  to  pay  the  Company  $288,  "in  such 
portions  and  at  such  time  or  times  as  the  direct- 
ors of  said  Company  may,  agreeably  to  their 
Act  of  incorporation,  require."  In  addition 
to  the  questions  made  on  the  former  trial,  the 
plaintiff  insisted  that,  by  making  and  collect- 
ing the  assessments  upon  the  premium  note 
after  notice  of  the  assignment,  the  defendants 
had  elected  to  consider  the  policy  valid,  and 
had  waived  the  forfeiture  for  assigning  the 
policy  without  the  consent  in  writing  of  the 
Company.  It  was  further  insisted  that,  as  the 
policy  referred  to  the  application  for  insurance, 
the  defendants  must  be  deemed  to  have  con- 
sented to  the  assignment,  by  issuing  the  policy; 
for  the  application  expressly  informed  the 
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•Company  that  an  assignment  was  desired.  See, 
1  Hill.  497.  The  only  reference  from  the  pol- 
icy to  the  application  followed  immediately 
^fter  the  description  of  the  property,  and  was 
in  these  words:  "reference  being  had  to  an  ap- 
plication of  said  John  B.  Smith  for  a  more 
particular  description  and  as  forming  part  of 
this  policy."  The  judge  decided  that  the 
plaintiff  could  not  recover,  to  which  he  except- 
5 1 O*]  ed.  Verdict  for  *the  defendants.  The 
plaintiff  now  moved  for  a  new  trial  on  a  bill  of 
•exceptions. 

Mr.  S.  Beardsley,  for  plaintiff. 

Messrs.  D.  Wright  and  N.  Hill,  Jr.,  for 
defendants. 

By  the  Court,  Bronson,  J.  I  still  adhere  to 
the  opinion  already  expressed,  1  Hill,  497,  that 
it  is  the  policy  or  contract  of  insurance.and  not 
the  subject  insured,  which  the  parties  have  de- 
clared not  assignable.  It  is  undoubtedly  true 
that  "the  interest  of  the  assured,"  when  the 
words  are  used  without  any  qualification,  usu- 
ally means  his  interest  in  the  property  or  thing 
insured.  But  here  the  parties  have  explicitly 
•declared  that  they  mean  something  else — "the 
interest  of  the  assured  in  this  policy  is  not  as- 
signable." 

It  is  now  said  that,  as  the  plaintiff  in  his 
written  application  for  insurance  expressed  the 
wish  to  assign,  and  as  the  policy  was  subse- 
quently issued  referring  to  the  application,  the 
Company  has,  in  effect,  consented  in  writing; 
that  is,  by  the  policy,  to  an  assignment.  But 
the  language  of  the  policy  is,  not  that  you  may, 
but  that  you  shall  not  assign  without  the  con- 
sent of  the  Company.  The  most  that  can  fair- 
ly be  inferred  from  the  issuing  of  the  policy 
with  the  knowledge  that  the  plaintiff  wished 
to  assign  is,  that  the  defendants  were  ready  to 
consent  to  an  assignment  to  the  mortgagee  on 
the  terms  mentioned  in  their  by-laws;  that  is, 
"on  his  signing  the  premium  note,  or  giving 
security  for  the  payment  of  the  same."  Be- 
fore the  loss  happened,  the  mortgagee  did  not 
think  proper  to  take  on  himself  the  burden  of 
the  contract  by  signing  the  premium  note,  and 
he  cannot  complain  if  the  defendants  now  in- 
sist that  the  contract  is  at  an  end. 

The  remaining  argument  for  the  plaintiff 
presents  a  question  which  was  not  before  in 
the  case.  It  is  said  that  the  defendants,  by 
making  and  collecting  assessments  upon  the 
premium  note  after  they  had  notice  of  the  as- 
511*]  signment  of  the  policy,  have  *waived 
the  forfeiture,  and  affirmed  the  continuance  of 
the  contract.  And  this  is  likened  to  the  case 
where  a  landlord,  after  notice  of  some  act  or 
omission  by  his  tenant  which  gives  a  right  of 
re-entry,  receives  or  distrains  for  the  subse- 
quently accruing  rent,  or  does  some  other  act 
by  which  he  plainly  affirms  the  continuance  of 
the  lease.  This  is  held  to  be  a  waiver  of  the 
forfeiture.  But  this  doctrine  only  applies 
where  the  act  or  omission  of  the  tenant  ren- 
ders the  lease  voidable,  and  not  where  it  is  de- 
clared absolutely  void  on  the  happening  of  the 
particular  event.  The  distinction  is  between 
cases  where  the  landlord  may  put  an  end  to 
the  lease  by  an  entry  for  the  wrong  done,  and 
those  where  the  wrong  terminates  the  lease 
without  any  act  on  the  part  of  the  landlord. 
In  the  former  case,  the  landlord  may  waive 
the  forfeiture  by  any  act  which  affirms  the 
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continuance  of  the  tenancy;  but  in  the  latter, 
the  lease  being  ipso  facto  void  is  incapable  of 
confirmation.  Pennant's  case,  3  Co.,  64,  third 
resolution;  Finch  v.  Throckmorton,  Cro.  Eliz., 
221;  Mulcarry  v.  Eyres,  Cro.  Car.,  511;  Anon. , 
3  Salk.,  4.  And  see,  Co.  Litt,,  295  b;  Rickman 
v.  Garth,  Cro.  Jac.,  173;  Jonesv.  Verney,VfiUes, 
169, 176,177;  Jenkins  v.  Church,  Cowp.,  482;  Doe 
v.  Watts,  7  T.  R,  83;  Doe  v.  Rees,  4  Bing.  K 
C. ,  384;  Ooodright  v.  Davids,  Cowp. ,  803.  Now, 
in  this  case  the  provision  is,  that  on  assigning 
without  consent  "this  policy  shall  thenceforth 
be  void  and  of  no  effect."  The  parties  have  in 
the  strongest  terms  declared  that  the  policy 
shall  immediately,  and  without  any  act  on  the 
part  of  the  Company,  become  absolutely  void; 
and  it  is  difficult  to  see  how  anything  short  of 
a  new  creation  could  impart  vitality  to  this 
dead  body. 

We  are  also  referred  to  cases  where  it  has 
been  held  that  the  contract  of  an  infant  may 
be  confirmed  after  he  attains  his  majority. 
But  with  very  few  exceptions  the  contracts  of 
infants  are  only  voidable — not  absolutely  void; 
and  wherever  the  contract  is  good  or  bad  at 
the  election  of  the  party,  there  is  no  difficulty 
in  seeing  that  it  may  be  ratified  and  confirmed. 

But  it  is  unnecessary  to  put  this  case  upon 
the  ground  that  *the  forfeiture  could  [*512 
not  be  waived.  It  does  not  appear  that  the  as- 
sessments which  the  plaintiff  has  been  required 
to  pay  on  his  premium  note  were  made  on  ac- 
count of  losses  which  have  happened  since  the 
policy  was  assigned;  and  consequently,  the  de- 
fendants have  not  done  an  act  which  neces- 
sarily affirms  the  continuance  of  the  policy. 
There  is,  perhaps,  room  for  question  whether 
the  plaintiff  did  not  continue  liable  upon  his 
premium  note  to  contribute  to  all  losses  which 
happened  within  the  term  for  which  he  was 
originally  insured,  although  the  policy  became 
void  before  the  term  ended.  See  Premium 
Note,  ante,  p.  509,  in  connection  with  Sess.  L. 
of  1834,  p.  530,  sees.  2,  4,  7,  8,  10;  Herkimer 
M.  &  H.  Co.  v.  Small,  21  Wend.,  275.  But 
however  that  may  be,  there  can  be  no  doubt 
that  the  plaintiff  was  liable  to  contribute  to  all 
losses  which  happened  while  the  policy  was  in 
force,  although  the  assessment  should  not  be 
made  until  afterwards.  He  could  not,  by  for- 
feiting the  policy,  discharge  the  existing  lia- 
bility to  contribute  towards  losses  which  had 
already  happened. 

The  case  then  comes  to  this.  The  defend- 
ants proved  that  before  the  property  was  de- 
stroyed, the  plaintiff  had  done  an  act  which 
put  an  end  to  the  policy.  In  answer  to  this, 
the  plaintiff  undertook  to  show  that  the  for- 
feiture had  been  waived.  The  burden  lay  upon 
him,  and  he  was  bound  to  make  out  a  plain 
case.  It  was  not  enough  to  bring  the  matter 
into  doubt.  It  was  necessary  to  show  that  the 
Company  had  done  an  act  "which  plainly  af- 
firmed the  continuance  of  the  policy.  An  as- 
sessment for  losses  did  not  prove  it,  without 
showing  that  the  losses  happened  after  the  for- 
feiture accrued,  and  there  was  no  attempt  to 
establish  that  fact.  The  judge  was,  therefore, 
right  in  holding  that  the  plaintiff  could  not 
recover. 

Nelson,  Ch.  J.,  and  Cowen,  J.,  being 
members  of  the  Company,  gave  no  opinion. 

New  trial  denied. 
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Same  case-1  Hill.  497. 

Insurance-A**ivnment  of  policy-Breach  of  com/i- 
tl<m.    I)l8tiiiKui8lied-48  N.  Y.,  580;  7  Am.  Rep.,  382. 
Reviewed— 40  How.  Pr..  397. 

cited*  in-36~N.  Y-.  i)>8:  30  Barb.,  583;  87  Barb.,  84  ; 
5  Am.  Rep..  437  ;  67  Pa.  St.,  879. 

Waiver  of  c»nd ition— Revival  of  dead  or  void  poli- 
cy. Explained-22  N.  Y..  406 ;  6  T.  & C.,  883. 

Cited  in-3  Hun,  590;  2  Sweeny,  476,  477 ;  89  Wls., 
118;  77  Ind..  205. 

Landiitrd  and  tenant— Forfeiture  of  lease  and  waiv- 
er of  forfeiture.  Cited  In— 12  Barb.,  35,  445. 
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*OSTERHOUT 

v. 
SHOEMAKER  ET  AL. 


Inquisition  of  Lunacy  as  Evidence  of  Incompe- 
tence to  Convey  Lands — Impeachment  of  Deed 
— Fraud  as  to  Consideration — As  to  Execu- 
tion—Re-Delivery—Effect of— Deed,  not  De- 
livered During  Life  of  Grantor,  Passes  no  Ti- 
tle—Estoppel—Grantee in  Fee  May  Dispute 
Title  of  Grantor — Dowei'. 

An  Inquisition  of  lunacy  finding  one  to  be  of  un- 
sound mind,  etc.,  is  admissible  in  evidence,  though 
not  conclusive,  by  way  of  showing  his  incompetency 
to  convey  lands :  and  this,  even  as  against  strangers 
to  the  proceeding  who  had  no  opportunity  to  offer 
or  cross-examine  witnesses.  Semble. 

A  party  to  a  deed  of  lands  cannot  impeach  It  at 
law.  on  the  ground  of  fraud  as  to  the  consideration ; 
though  otherwise  where  the  fraud  relates  to  the  ex- 
ecution. 

If  a  conveyance,  originally  void  on  account  of 
fraud,  be  subsequently  acknowledged  by  the  grant- 
or before  a  proper  officer,  and  left  with  the  grantee, 
this  will  be  equivalent  to  aredelivery,  and  give  it 
effect  from  that  time. 

A  deed  of  land  signed  and  sealed  by  the  grantor, 
but  not  delivered  during  his  life  either  as  an  escrow 
or  otherwise,  passes  no  title. 

Where  one  in  possession  of  lands  under  a  devise 
in  fee  to  himself,  purchased  and  took  a  deed  from 
another  who  pretended  to  have  an  adverse  title; 
held,  that  m-ither  the  grantee  nor  his  successors 
were  estopped  from  disputing  the  validity  of  the 
title  thus  purchased. 

The  principle  of  the  rule  by  which  a  tenant  is  es- 
topped from  questioning  the  title  of  his  landlord, 
does  not  apply  as  between  a  grantee  in  fee  simple 
and  his  grantor. 

There  is  no  such  estoppel  except  where  the  occu- 
pant is  under  an  obligation,  express  or  implied,  to 
restore  the  possession  at  some  time  or  in  some  event. 
Per  Bronson,  J. 

The  doctrine  that,  in  dower,  the  grantee  of  the 
husband  is  estopped  to  deny  that  his  grantor  had  ti- 
tle, ought  not  to  be  extended.  Per  Bronson.  J. 

Citations— 6  Wend.,  497 ;  Cow.  &  H.  Notes  to  Phil.. 
942, 1458-1460:  Shelf..  Lun.,  63-65:  8  Cow..  277,  290:  9 
Cow.,  94,  113;  2  Hill,  181:  8  Carr.  &  P..  679;  16  Pet., 
25;  2  Mete.,  32. 

"EJECTMENT  to  recover  the  equal  undi- 
J-J  vided  half  of  a  farm  containing  eighty 
acres  in  the  Town  of  Warren,  Herkimer  Co., 
tried  before  Willard,  C.  Judge,  at  the  Herki- 
mer Circuit,  in  April,  1841.  The  plaintiff  gave 
in  evidence  a  deed  to  himself  from  John  Os- 


NOTB.— 1.  Deeds— Fraud  as  to  consideration  does 
not  avoid  at  law— Fraud  as  to  execution  does  avoid. 

This  distinction  is  not  held  in  some  of  the  States. 
See  Jackson  v.  Hills,  8  Cow.,  290,  note. 

2.  Deeds— Delivery  of— Necessity   for— What  suffi- 
cient.   See  Scrugbam  v.  Wood.  15  Wend.,  545,  note. 

3.  On  the  question  of  estoppel.    See  Davis  v.  Dar- 
row,  12  Wend.,  65,  note. 

4.  On  the  question  of  re-acknowledgment,  see,  also, 
Doe  v.  Rowland.  8  Cow.,  277. 

5.  Adverse  possession.    See,  generally,  Fleming  v. 
Oriswold,  ante,  p.  85,  note,  and  notes  cited;  Clapp  v. 
Bromagham,  9  Cow.,  530,  note,  and  notes  cited. 
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terhout  for  an  undivided  half  of  the  eighty 
acres,  dated  April  9,  1810.  The  deed  was 
proved  October  9,  1838,  but  had  not  been  re- 
corded. John  Osterhoul  owned  and  was  in 
possession  of  the  farm  at  the  date  of  the  deed, 
and  continued  in  possession  until  his  death  in 
the  spring  of  1818.  The  defendants  then  gave 
in  evidence  the  will  of  John  Osterhout  dated 
November  18,  1817,  by  which  he  devised  al) 
his  real  estate  in  the  Town  of  Warren  to  his 
son  Frederick  in  fee.  January  28,  1828.  Fred- 
erick Osterhout  mortgaged  the  *farm  [*5 1 4 
to  Eleazer  Peak,  and  the  mortgage  waa  ac- 
knowledged and  recorded  the  same  day.  Oc- 
tober 2, 1824,  Peak  conveyed  the  farm,  togeth- 
er with  another  piece  of  land,  to  the  defend- 
ants, for  the  consideration  of  $2.000.  The 
deed  was  recorded  August  17,  1880.  The  de- 
fendants took  possession  under  the  deed  and 
have  been  in  possession  ever  since  The  plaint- 
iff and  Frederick  Osterhout  were  sons  of  Jolm 
Osterhout. 

The  plaintiff  then  gave  in  evidence  the  rec- 
ord of  a  deed  from  himself  to  Frederick  Ost- 
erhout, for  the  premises  in  question,  dated 
July  2,  1817,  for  the  consideration,  as  men- 
tioned in  the  deed,  of  $500.  This  deed  wasac 
knowledged  and  recorded  July  8,  1818.  In  de- 
scribing the  premises  conveyed,  the  deed  had 
the  following  words:  "  Known  as  lot  No.  7  in 
great  lot  No.  2  in  Henderson's  patent,  being^ 
the  one  equal  half  of  said  lot  No.  7,  the  same 
as  conveyed  by  John  Osterhout  to  the  said  Au- 
gustinus  (the  plaintiff)  by  indenture  of  deed 
bearing  date  the  9th  day  of  April,  1810."  The 
plaintiff  then  gave  in  evidence  a  commission 
of  lunacy,  and  the  inquisition  taken  thereupon 
in  June,  1839,  by  which  it  was  found  that  he, 
the  plaintiff,  was  of  unsound  and  imbecile 
mind,  and  deprived  of  reason  and  understand- 
ing, and  laboring  under  weakness  of  intellect 
so  as  wholly  to  incapacitate  him  to  conduct 
his  own  affairs  and  govern  and  manage  his 
business  and  property,  and  that  he  had  been 
in  the  same  state  of  unsoundness  and  imbecil- 
ity of  mind  and  intellectual  incapacity  from 
his  nativity.  The  object  of  this  evidence  was 
to  show  that  the  plaintiff  was  incapable  of 
making  a  deed.  The  defendants  excepted  to 
the  admission  of  the  evidence.  The  plaintiff 
then  gave  evidence  tending  to  show  that  his 
deed  to  Frederick  Osterhout,  though  dated  in 
1817,  was,  in  fact,  given  in  1818,  soon  after  the 
death  of  their  father.  He  also  gave  evidence 
tending  to  show  that  there  was  a  fraud  on  the 
part  of  Frederick  in  paying  the  consideration 
money  mentioned  in  the  deed — he  paying  the 
plaintiff  $100  in  bills  at  a  time,  then  taking  the 
money  back  and  paying  the  same  bills  for  an- 
other $100,  and  so  on  until  the  whole  was  said 
to  be  paid,  and  finally  getting  the  *$100  [*515 
back,  so  that  the  plaintiff,  in  fact,  got  nothing. 
The  evidence  to  establish  these  facts  was  giv- 
en partly  by  witnesses  who  were  present  at  the 
time,  and  partly  by  proof  of  what  Frederick 
had  subsequently  said  about  the  transaction 
while  he  was  in  possession  of  the  farm.  The 
object  of  this  evidence  was  to  show  that  the 
deed  was  obtained  by  fraud,  and  was  void  for 
that  cause.  The  defendants  excepted  to  the  ad- 
mission of  the  evidence. 

The  defendants  offered  to   prove  that  the 
deed  from  John  Osterhout  to  the  plaintiff  was 
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not  delivered  to  the  plaintiff  until  after  John 
died.  The  judge  rejected  the  evidence  and  the 
defendants  excepted. 

The  plaintiff's  counsel  then  proposed  to  rest 
the  case  on  the  ground  of  fraud  in  procuring 
the  deed  from  the  plaintiff  to  Frederick,  and  to 
withdraw  the  commission  of  lunacy  so  far  as 
it  furnished  evidence  of  the  mental  incapacity 
•of  the  plaintiff  to  make  a  valid  deed;  and  upon 
this  point  the  counsel  proposed  to  admit  that 
the  plaintiff  was  in  the  enjoyment  of  such 
mental  powers  as,  in  the  absence  of  fraud, 
would  enable  him  to  make  a  valid  deed.  To 
this  proposition  the  defendants  assented,  and 
they  did  not  go  into  evidence  touching  the 
capacity  of  the  plaintiff  to  contract.  The  judge 
cnarged  the  jury  on  the  question  of  fraud  in 
obtaining  the  deed  from  the  plaintiff,  and  the 
defendants  excepted  to  the  charge.  The  jury 
found  a  verdict  for  the  plaintiff,  and  the  de- 
fendants now  moved  for  a  new  trial  on  a  bill 
of  exceptions. 

Mr.  it.  Ford,  for  defendants. 

Mr.  J.  A.  Spencer,  for  plaintiff. 

By  the  Court,  Bronson,  /.  The  defendants 
made  out  a  complete  chain  of  title  under  John 
Osterhout,  who  devised  the  land  in  fee  to  his 
son  Frederick,  and  died  in  1818.  In  1823, 
Frederick  mortgaged  to  Peak,  and  in  1824  Peak 
conveyed  to  the  defendants.  In  answer  to  this, 
51(5*]  the  plaintiff  shows  that  *John  Oster- 
hout conveyed  the  land  to  him  in  1810.  As 
this  deed  has  not  been  recorded, and  as  the  mort- 
gage to  Peak  and  his  deed  to  the  defendants 
were  recorded  at  the  times  they  respectively 
bear  date,  there  may  be  a  question  under  the 
recording  Acts  whether  the  plaintiff's  deed  is 
not  void  as  against  the  defendants.  But  as  this 
question  was  not  made  on  the  trial,  I  shall  not 
consider  it. 

Aside  from  that  question,  the  title  was  ap- 
parently in  the  plaintiff.  After  John  Osterhout 
had  conveyed  to  the  plaintiff  in  1810,  his  will 
could  only  operate  upon  his  other  lands  in  the 
Town  of  Warren.  In  this  state  of  the  case  it  is 
not  very  easy  to  see  why  the  plaintiff  gave  in 
evidence  his  own  deed  to  his  brother,  Fred- 
erick, and  then  undertook  to  overthrow  it. 
But  we  must  take  the  case  as  it  is.  If  that 
deed  be  valid,  the  title  is  in  the  defendants. 

I  see  no  principle  upon  which  the  inquisition 
taken  on  a  commission  of  lunacy  can  be  given 
in  evidence  to  defeat  the  title  of  third  persons 
who  were  strangers  to  the  proceeding,  and  had 
no  opportunity  to  offer  or  cross  examine  wit 
nesses.  But  it  seems  to  be  settled  that  such 
evidence  is  admissible,  though  not  conclusive. 
Hart  v.  Deamer,  6  Wend.,  497;  and  see,  Cow- 
en  &  H.  Notes  to  Phi].,  942,  and  Shelf.  Lunacy, 
63-65,  where  the  cases  are  collected.  (See,  also, 
per  Pattison,  J.,  in  Dane  v.  Kirkwall,  8  Carr. 
&  P.,  679.)  But  if  the  commission  was  improp- 
erly received,  it  was  subsequently  withdrawn 
with  the  assent  of  the  defendants,  and  their 
exception,  consequently,  fell  to  the  ground. 

The  plaintiff  finally  rested  his  case  on  the 
single  ground  that  his  deed  to  Frederick  was 
procured  by  fraud.  The  evidence  tended  to 
make  out  a  fraud  in  relation  to  the  considera- 
tion, and  it  is  well  settled  that  a  deed  cannot 
be  avoided  on  that  ground.  The  fraud  must 
go  to  the  execution  of  the  deed,  as  by  showing 
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a  misreading,  or  the  substitution  of  one  instru- 
ment for  another.  Jackson  v.  Hills,  8  Cow. , 
290,  and  cases  *cited.  (See  the  cases  [*517 
collected  in  Cowen  &  H.  Notes  to  Phil.  Ev., 
pp.  1458-1460.)  Aud  again  ;  if  the  deed  was 
originally  void,  a  subsequent  acknowledgment 
of  the  instrument  before  a  proper  officer,  pro- 
cured without  fraud,  would  be  equivalent  to 
a  redelivery,  and  the  deed  would  thereafter 
be  effectual.  Doe  v.  Howland,  8  Cow.,  277. 
(See,  Jackson  v.  Phillips,  9  Cow.,  94,  113.)  But 
these  questions  were  not  presented  in  such  a 
form  on  the  trial  that  the  defendants  can  take 
advantage  of  them  on  this  bill  of  exceptions. 

The  jury  have  found  against  the  deed  from 
the  plaintiff  to  Frederick.  The  defendants  then 
stand  upon  the  will  of  John  Osterhout  devis- 
ing the  land  to  Frederick,  and  the  plaintiff 
claims  that  he  got  the  title  by  the  prior  deed 
of  1810.  The  defendants  offered  to  show  that 
this  deed  was  not  delivered  until  after  the 
death  of  John  Osterhout,  the  grantor.  This 
evidence  should,  I  think,  have  been  received. 
If  the  deed  was  not  delivered  by  the  grantor, 
it  is  of  course  good  for  nothing,  and  the  title 
passed  to  Frederick  under  the  will.  But  it  is 
said  that  the  defendants  hold  under  the  plaint- 
iff and,  therefore,  are  not  at  liberty  to  deny 
his  title.  This  argument  assumes  that  the  deed 
to  Frederick  is  valid  ;  and  thus  the  plaintiff 
contends  at  one  moment  that  the  deed  is  utter 
ly  void,  and  in  the  next  breath  he  says  the  deed 
is  good,  and  creates  an  estoppel.  He  cannot 
occupy  both  of  these  positions.  If  the  deed  is 
good,  he  has  parted  with  his  title  and  cannot 
recover.  If  it  is  void,  the  parties  are  thrown 
back  upon  the  question  as  to  which  got  the 
the  best  title  from  John  Osterhout,  and  that 
depends  upon  the  inquiry  whether  the  deed  of 
1810  was  delivered.  If  it  was  not,  the  defend- 
ants have  the  title  under  the  will. 

Again  ;  the  argument  upon  which  this  evi- 
dence was  excluded  not  only  assumes  that  the 
plaintiff's  deed  to  Frederick  was  valid,  but  it 
takes  the  fact  for  granted  that  the  defendants 
hold  under  that  deed  ;  whereas,  they  did  not 
produce  the  deed,  but  claimed  to  hold  under 
the  will.  They  did  not  claim  under  the  plaint- 
iff, but  under  his  father  John  Osterhout. 

*But  if  the  defendants  had  claimed  [*518 
under  the  deed  as  well  as  under  the  will,  that 
would  not  preclude  them  from  denying  the 
plaintiff's  title.  The  facts  are  these:  immedi- 
ately after  the  death  of  John  Osterhout,  his 
son,  Frederick, to  whom  the  property  had  been 
devised  in  fee,  entered  and  took  possession  of 
the  farm;  and  while  thus  in  possession  he  took 
the  deed  from  the  plaintiff.  Whether  the 
plaintiff's  claim  was  valid  or  not,  Frederick 
thought  proper  to  strengthen  himself  by  ac- 
quiring it.  But  he  did  not  enter  under  the 
plaintiff,  and  there  was  no  relation  of  land- 
lord and  tenant  between  them.  Nor  did  that 
relation  exist  even  in  a  qualified  form;  as,  be- 
tween vendor  and  vendee  before  a  conveyance, 
or  between  the  purchaser  under  an  execution 
and  the  judgment  debtor.  Frederick  purchased 
and  took  a  conveyance  in  fee.  He  owed  no 
fealty  to  the  plaintiff,  and  is  chargeable  with 
no  disloyalty  in  denying  his  title.  Although 
a  tenant  cannot  question  the  right  of  his  land- 
lord, a  grantee  in  fee  may  hold  adversely  to 
the  grantor,  and  there  can  be  no  good  reason 

669 


518 


SUPREME  COURT,  STATE  OF  NEW  YORK. 


1842 


why  he  should  not  be  at  liberty  to  deny  that 
the  grantor  had  any  title.  (See.  Watkins  v. Hoi- 
man,  16  Pet.,  25  ;  Barker  v.  Salmon,  2  Met., 
82.)  There  is  no  estoppel  where  the  occupant 
is  not  under  an  obligation,  express  or  implied, 
that  he  will  at  some  time  or  in  some  event  sur- 
render the  possession.  The  grantee  in  fee  is 
under  no  such  obligation.  He  does  not  receive 
the  possession  under  any  contract  express  or 
implied  that  he  will  ever  give  it  up.  He  takes 
the  land  to  bold  for  himself,  and  to  dispose  of 
it  at  pleasure.  He  owes  no  faith  or  allegiance 
to  the  grantor,  and  he  does  him  no  wrong 
when  he  treats  him  as  an  utter  stranger  to  the 
title. 

If  Frederick  had  obtained  the  possession 
from  the  plaintiff,  and  had  got  it  by  fraud,  it 
may  be  that  he  would  be  precluded  from  set- 
ting up  his  title  under  the  will  until  after  the 
possession  had  been  restored.  But  whatever 
fraud  there  may  have  been  in  procuring  the 
deed,  Frederick  did  not  get  the  possession 
from  the  plaintiff  ;  and  whether  the  deed  is 
519*]  either  good  or  *bad,  it  cannot  destroy 
the  prior  title  and  possession  under  the  will. 
If  the  plaintiff's  deed  was  good,  he  has  parted 
with  whatever  title  he  had.  If  the  deed  was 
void,  he  has  neither  lost  nor  gained  anything 
by  giving  it.  The  parties  stand  where  they 
were  before. 

I  have  not  forgotten  the  cases  which  hold 
that  in  dower  the  grantee  of  the  husband  is  es- 
topped to  deny  the  grantor's  title.  But  those 
cases  are  to  be  followed  because  the  rule  has 
been  so  settled,  and  not  because  it  rests  on  any 
sound  principle.  The  doctrine  ought  not  to  be 
extended. 

The  plaintiff's  deed  describes  the  land  as  be- 
ing the  same  which  was  conveyed  to  him  by 
the  deed  of  1810  ;  but  I  do  not  perceive  that 
this  can  affect  the  question.  Although  Fred- 
erick knew  that  the  plaintiff  had  such  a  deed 
in  his  possession,  and  thought  proper  to  pur- 
chase in  that  outstanding  claim,  he  did  not 
thereby  preclude  himself  from  attacking  that 
title,  and  standing  upon  his  better  right  under 
the  will. 

I  observe  that  the  widow  of  Frederick  Os- 
terhout  was  called  as  a  witness  against  the 
grantee  of  her  former  husband,  to  prove  that 
he  had  committed  a  fraud  upon  the  plaintiff  ; 
and  she  spoke  of  the  declarations  as  well  as  the 
acts  of  her  husband.  She  was  not  a  competent 
witness  for  that  purpose.  Babcock  v.  Booth,  2 
Hill,  181.  But  this  question  was  not  made  on 
the  trial. 

New  trial  granted. 

Dower— Estoppel  of  grantee  of  husband.  Cited  in 
—1  N.  Y.,  246, 256 ;  8  Barb.,  406 ;  46  Barb.,  162. 

Grantee— May  hold  adversely  to  grantor— Estoppel 
of.  Explained— 4  Barb.,  191. 

Cited  ln-1  N.  Y.,  254;  9  N.  Y..  343: 3  Barb.,  368,  691 ; 
4  Barb.,  186,  429;  11  Barb.,  500;  19  Barb.,  487:  30  Barb., 
337;  9  Wall ,  600;  109  U.S.,  616;  43  Am.  Dec.,554;  9  Mo., 
481. 

Tenant— Estoppel  of,  from  Questioning  title  of  land- 
lord. Cited  in-lN.Y.,254:  4  Barb.,  186,  429;  30  Barb., 
337;  43  Am.  Dec..  554:  9  Mo.,  481. 

Inquisition  of  lunacy— Effect  of  as  evidence-  Cited 
in— 8  N.  Y.,  395 ;  8  Hun,  329 ;  15  Barb.,  523;  3  T.  &  C., 
346;  19  How.  Pr.,  141;  11  Abb.  Pr.,  253. 

Deed— Impeachment  of— Fraud.  Explained  — 65 
111.,  388. 

Cited  in— 102  U.  8.,  571. 

Wife— Competency  as  witness  against  htts/xwid-Cited 
in— 46  Barb.,  162;  2  Allen,  560. 

Also  cited  in— 37  Barb.,  250. 
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Notice  of  Protest—  Where  to  be  Sent— Place  of 
Date — Due  Diligence,  Question  of  Law,  Where 
Facts  Are  Not  Disputed— Extent  of  Inquiry, 
Requisite. 

Where  notice  of  protest  has  been  directed  to  an 
indorser  at  a  wrong  place.the  question  whether  due 
diligence  was  previously  used  in  endeavoring  to  as- 
certain his  residence,  belongs  to  the  court  as  matter 
of  law,  and  not  to  the  Jury,  provided  there  be  no 
dispute  about  the  facts. 

Though  the  notice  be  directed  to  the  place  where 
the  paper  is  dated,  yet  if  the  indorser  do  not  reside 
there,  and  no  inquiry  be  made  to  ascertain  his  resi- 
dence, he  will  not  be  liable. 

And  where  a  notary  who  bad  thus  misdirected 
notice  to  an  indorser,  testified  that  he  previously 
made  ineffectual  inquiry  of  persons  in  the  bar-room 
of  a  hotel,  and  of  others  whom  he  either  met  at  the 
postofflce  or  in  the  street,  but  was  unable  to  give 
the  names  of  any  of  them;  held,  not  evidence  ofdue 
diligence,  especially  as  it  appeared  that  a  more 
thorough  inquiry  would  have  proved  effectual. 

The  question  as  to  the  extent  of  inquiry  requisite 
in  such  cases,  discussed  and  considered. 

Citations— 21  Wend.,  643:  23  Wend.,  620:  24  Wend.. 
358 ;  3  Greenl..  232 ;  Bayl.  Bills,  283,  Boston  ed.,  1830 ; 
21  Wend.,  643;  2  Hill,  587. 

A  SSUMPSIT,  tried  at  the  Onondaga  Circuit, 
1JL  in  April,  1842,  before  Moseley,  (J.  Judge. 
The  plaintiff  was  the  holder  of  a  promissory 
note  for  $100,  dated  Syracuse,  January  10, 
1837.  made  by  Silas  Ames,  and  payable  sixty 
days  after  date  to  the  order  of  Elijah  C.  Rust, 
at  the  Salina  Bank.  The  note  was  indorsed  by 
the  payee.  Before  the  note  fell  due,  the  plaint- 
iff left  it  with  the  defendants  for  collection, 
and  this  action  was  brought  on  the  ground  that 
the  defendants  had  not  taken  the  proper  meas- 
ures to  charge  the  indorser.  The  only  ques- 
tion was  upon  due  diligence  in  giving  notice, 
which  was  not  received  by  Rust  the  indorser. 
The  notice  was  sent  to  Syracuse,  where  the  in- 
dorser had  never  resided.  He  had  resided  at 
Jamesville.Onondaga  Co., for  more  forty  years, 
where  he  carried  on  business  as  a  tanner  and 
currier.  He  had  been  division  inspector,  and 
he  held  the  office  of  justice  of  the  peace  from 
1833  to  1837.  Prior  to  1837,  he  had  done  busi- 
ness with  the  defendants,  and  had  for  twenty 
years  been  acquainted  with  the  cashier  of  the 
Bank.  He  was  acquainted  with  many  of  the 
business  men  at  Salina,  and  often  received  let- 
ters from  that  postofflce.  The  postmaster  at 
Salina  and  one  of  his  clerks  knew  Rust,  and 
*knew  where  he  resided.  Hopping,  [*521 
who  did  business  as  attorney  for  the  Bank, 
also  knew  Rust  and  his  residence.  Chapman, 
the  teller  and  notary  of  the  Bank,  who  made 
the  demand  and  sent  the  notice  to  Syracuse, 
testified  that  there  was  no  memorandum  on  the 
note  to  tell  where  Rust  lived.  He  said  he  went 
out  of  the  Bank  and  made,  as  he  supposed, dil- 


NOTE.  —  Negotiable  paper  —  Notice  of  protest  — 
Where  to  be  sent.  See  Bank  of  Geneva  v.  Hewlett. 
4  Wend.,  328,  note. 

The  place  of  the  date  of  a  bill  or  note  is  not  conclu- 
sive evidence  that  the  maker  or  drawer  resides 
:here.  The  holder  is  bound  to  make  due  inquiry  as- 
x)  his  actual  residence.  See  Lowery  v.  Scott,  24 
Wend..  358,  note. 

As  to  what  amounts  to  due  diligence,  see  Stewart 
v.  Eden,  2  Cai.,  121  note :  2  Dan.  Neg.  Inst.,  sees.  1114 
-1124,  and  authorities  cited. 
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igent  inquiry.  He  went  to  the  public  hotel  of 
Mr.  Banger,  opposite  the  Bank,  and  inquired 
there  of  several  persons  in  the  bar- room, but  he 
did  not  know  who  they  were.  He  inquired  at  the 
postofflce.or  of  individuals  he  met  in  the  street, 
he  did  not  know  which.  He  could  not  name 
any  of  the  individuals  of  whom  he  inquired. 
He  knew  there  were  Rusts  living  at  Syracuse, 
and  that  the  plaintiff  lived  there.  He  could 
not  say  whether  the  cashier  was  at  home  at 
that  time  or  not.  He  did  not  inquire  of  any 
of  the  directors  of  the  Bank,  and  no  one  told 
him  that  Rust  lived  at  Syracuse.  The  judge 
decided  that  the  defendants  had  shown  due 
diligence  ;  that  there  was  no  question  for  the 
jury  ;  and  he  instructed  them  to  find  for  the 
defendants.  Verdict  accordingly,  which  the 
plaintiff  now  moved  to  set  aside,  on  a  case. 

Mr.  T.  T.  Davis,  for  plaintiff. 

Mr.  G.  F.  Comstock,  for  defendants. 

By  t7ie  Court,  Bronson,  J.  As  there  was 
no  dispute  about  facts,  the  question  of  due  dil- 
igence belonged  to  the  court  as  matter  of  law, 
and  not  to  the  jury.  Bfc.  v.  Bender,  21  Wend., 
643;  Remer  v.  Downer,  23  Wend.,  620.  But 
although  the  judge  was  right  in  taking  the 
question  into  his  own  hands,  I  think  it  was 
not  properly  decided.  There  may  be  a  slight 
presumption  that  the  drawer  of  a  bill  or  the 
maker  of  a  note  resides  at  the  place  where  the 
paper  is  dated,  but  I  see  no  ground  for  pre- 
suming that  the  indorser  lives  at  that  place. 
Even  in  the  case  of  a  drawer,  it  is  not  sufficient 
to  send  notice  to  the  place  where  the  bill  is 
dated,  if  the  drawer  reside  elsewhere,  and  no 
522*]  *inquiry  be  made.  Lowery  v.  Scott, 
24  Wend.,  358;  Hill  v.  Varrell,  3  Greenl.,  232; 
Bayley,  Bills,  283,  Boston  ed.,  1836.  Now 
what  kind  of  diligence  was  there  in  this  case? 
The  notary  inquired  of  some  persons  in  the 
bar-room  of  a  hotel  opposite  the  Bank,  but  he 
does  not  know  who  they  were  ;  and  he  in- 
quired either  at  the  postoffice,  or  of  individu- 
als he  met  in  the  street,  and  he  does  not  know 
which.  Nor  does  he  know  any  of  the  individ- 
uals of  whom  he  sought  information.  This  is 
far  enough  from  amounting  to  due  diligence. 
The  notary  should  have  gone  among  the  busi- 
ness men  of  the  place,  and  if  he  had  done  so, 
the  evidence  does  not  leave  room  for  a  doubt 
that  he  would  at  once  have  obtained  correct 
information  concerning  the  residence  of  the 
indorser.  Rust  had  lived  in  a  village  only  a 
few  miles  distant,  more  than  forty  years;  he 
was  engaged  in  business,  had  held  public  of- 
fices, and  was  well  known  to  many  of  the 
business  men  at  Salina.  Again;  the  notary  did 
not  obtain  any  affirmative  information.  No 
one  told  him  that  Rust  lived  at  Syracuse, 
where  the  notice  was  sent.  If  he  had  been  told 
by  some  credible  person,  who  would  be  likely 
to  know  the  fact,  that  Rust  lived  at  Syracuse, 
he  might  have  acted  upon  that  information 
without  pushing  his  inquiries  further.  Bk.  v. 
Bender,  21  Wend.,  643;  Ransom  v.  Mack,  2 
Hill,  587.  But  until  some  one  is  found  who 
professes  to  be  able  to  give  the  required  in- 
formation, it  will  not  do  to  stop  short  of  a  thor- 
ough inquiry  at  places  of  public  resort,  and 
among  such  persons  as  would  be  most  likely 
to  know  the  residence  of  the  indorser.  The  de- 
fendants fell  far  short  of  making  out  such  due 
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diligence  as  will  excuse  the  misdirection  of  the 
notice. 
New  trial  granted. 

Cited  in— H.  &  D.,  412 :  3  N.  Y.,  274 :  7  N.  Y..  274;  1ft 
N.  Y.,  240 ;  7  Hun,  213 :  5  Barb.,  491 ;  2  Sandf .,  179 ;  7 
Leg.  Obs.,  248 ;  30  N.  J.  L.,  48 ;  51  Am.  Dec.,  161  (13- 
Smeed  &  M.,  239). 


*NEWBERRY  ®.  LEE.        [*523 

Liability  of  Client  for  Acts  of  Attorney — Illegal 
Issue  of  Fi.  Fa. — Evidence  to  Justify  under 
Fi.  Fa. — Sufficiency  of— Pleading, 

If  the  attorney  on  record  illegally  issue  a  fl.  fa. 
and  thereby  render  himself  liable  in  trespass,  his 
client  is  also  liable. 

In  trespass  against  the  client  it  is  not  necessary, 
for  the  purpose  of  connecting  him  with  the  levy, 
to  show  that  he  specially  directed  the  issuing  of 
the/L/a. 

One  party  to  a  fl.  fa.  cannot  justify  under  it  in  an 
action  by  the  other,  without  showing  the  judgment 
as  well  as  the  fl.  fa.;  though  the  latter  alone  is 
enough  for  the  sheriff. 

Where,  in  such  case,  the  fl.  fa.  purported  to  have 
issued  on  a  decree  in  chancery  made  by  the  Court 
of  C.  P.  of  Huron  Co.,  Ohio,  and  one  of  the  plaint- 
iff's witnesses  testified,  on  cross-examination,  that 
the  suit  in  which  the  fi.  fa.  issued  was  conducted  in 
a  court  of  record,  viz.:  the  Court  of  C.  P.  of  Huron 
Co.,  etc.;  that  the  process,  bill  of  complaint,  answer, 
proceedings  and  decree,  were  matter  of  record  in 
said  court,  etc.;  held  that,  the  evidence  having  been 
received  without  objection,  it  was  sufficient,  when 
taken  in  connection  with  the  fl.  fa.  to  prove  the  de- 
cree to  have  been  regularly  made  and  enrolled. 

And  though  the  officer  who  made  the  levy  testi- 
tified  that  he  afterwards  discharged  it  under  an  or- 
der entered  of  record  in  the  C.  P.  of  Huron  Co.; 
held,  not  evidence  that  either  the  decree  or  fl.  fa. 
had  been  set  aside  for  irregularity. 

A  plaintiff  in  a  judgment  and  execution  who 
seeks  to  justify  under  them,  must  plead  the  matter 
specially,  and  cannot  give  it  in  evidence  under  the 
general  issue.  Per  Cowen,  J. 

But  if  at  the  trial  the  matter  be  proved  under  the 
general  issue  without  objection,  the  question  as  to 
itsadmissibility  cannot  be  raised  on  error. 

Citations— 3  Wils.,  368,  376:  6  Barn.  &  C..  38;  7 
Wend.,  301 ;  Ryan  &  M.,  N.  P.,  278 ;  2  Vent.,  90,  93 ;  1 
Ld.  Raym.,  305,  309 ;  1  Salk.,  408 ;  Garth.,  441 ;  9 
Wentw.  PL,  22,  53 ;  1  Mon.,  10, 11 ;  3  Wils.,  376 ;  Bac. 
Abr.,  Ex.  (P);  10  Wend.,  110 ;  Cow.  &  H.  Notes  to 
Phil.  Ev.,  p.  1078,  et  seq. 

ON  error  from  the  Recorder's  Court  in  City 
of  Buffalo.  The  action  below  was  by  Lee 
against  Newberry,  for  trespass  in  seizing  the 
plaintiff's  personal  property.  The  plaintiff 
proved  that  the  seizure  was  made  by  the  sher- 
iff, in  Erie  County,  Ohio,  by  virtue  of  a  fieri 
facias  against  Lee  and  one  Tinker,  dated  No- 
vember 6,  1840,  purporting  to  have  been  is- 
sued on  a  decree  against  them  made  by  the 
Court  of  C.  P.  of  Huron  Co.,  Ohio,  sitting  as 
a  Court  of  Chancery,  of  the  Term  of  October, 
1840.  The  plaintiff  proved  the  levy  by  one 
Kirkham,  the  officer  who  made  it.  This  wit 
ness  produced  what  he  said  was  a  copy  of  the 
fi.  fa.;  and  in  answer  to  questions  put  by  the 
*plaintiff's  counsel,  said  the  C.  P.  [*524: 
from  which  the  fi.  fa.  issued  was  a  court  of 
record;  that  the  regular  term  began  on  the 
12th,  and  the  court  adjourned  October  21, 1840. 
On  his  cross  examination  he  said,  for  aught  he 
knew,  the  levy  was  a  legal  levy  in  Erie  Co. ; 
that  the  process  was  regular  and  legal,  and  lev- 
ied according  to  law;  that  the  levy  continued 
till  Nov.  16,  when  witness  was  ordered  to  dis- 
charge it,  Lee  (but  not  Newberry)  being  pres- 
ent in  the  clerk's  office  at  the  time;  thbt  there 
was  a  regular  proceeding,  and  it  was  entered 
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in  the  records  of  the  C.  P.;  that  the  order  un- 
der which  the  property  was  discharged  was  a 
record  of  the  C.  P. 

The  plaintiff  proved  by  the  deposition  of 
Tower  Jackson,  that,  by  letter  of  attorney  of 
November  10,  1840,  Newberry,  the  defendant, 
authorized  him  (Jacksou)  to  manage  the  suit, 
and  to  direct  the  attorneys,  Messrs.  Bolt  & 
Worcester.  The  letter  distinctly  recognized 
Jackson  as  Newberry 's  "general  agent  in  said 
suit."  Jackson  testified  that  he  knew  of  the 
existence  of  the  suit,  and  conversed  with  New 
berry  about  the  time  it  was  commenced,  who 
said  he  had  written  to  Bolt  &  Worcester  of 
Huron  Co.  to  commence  it.  Newberry  told  the 
witness,  as  his  agent,  to  be  governed  in  the 
conduct  of  the  suit  by  the  attorneys.  On  being 
cross-examined  he  said,  the  suit  was  conduct- 
ed in  a  court  of  record,  viz.:  in  the  C.  P.  of 
Huron  Co.,  and  the  process,  bill  of  complaint, 
answer,  proceedings  and  decree,  were  in  writ- 
ing, and  were  matters  of  record  in  said  court. 

The  plaintiff  here  resting,  the  defendant's 
counsel  moved  for  a  nonsuit:  1.  Because  no 
authority  or  direction  of  Newberry  for  the 
commencement  of  the  suit  was  proved.  2.  Be- 
cause the  evidence  showed  the  taking  to  have 
been  by  virtue  of  judicial  proceedings  in  a 
court  having  jurisdiction.  3.  Because  there 
was  no  proof  that  the  levy  was  made  at  the  re- 
quest of  the  defendant  or  his  attorney.  4.  Be- 
cause the  defendant  was  not  shown  in  any 
manner  to  have  interfered  with  or  directed 
the  issuing  of  Ihefi.  fa.;  nor  did  it  appear  to 
have  been  levied  at  his  instance,  or  even  with 
525*]  his  knowledge.  *5.  Because  trespass 
would  not  lie  on  the  facts  proved,  against  the 
defendant.  The  motion  was  overruled,  and  the 
defendant  excepted.  The  court  charged  that 
the  plaintiff  was  entitled  to  recover,  if  the  jury 
believed  the  defendant  authorized  the  suit ; 
and  that,  whether  he  had  done  so  or  not  was  a 
question  of  fact.  The  defendant  excepted  to 
the  charge;  and,  after  verdict  and  judgment 
for  the  plaintiff,  the  defendant  sued  out  a  writ 
of  error. 

Mr.  W.  H.  Greene,  for  plaintiff  in  error. 

Mr.  E.  S.  Warren,  for  defendant  in  error. 

By  the  Court,  Cowen,  J.  There  can  be  no 
doubt,  on  the  evidence,  that  the  defendant  be- 
low was  connected  with  the  trespass.  He  was 
plaintiff  in  the  suit.  This  was  conducted  by  his 
attorneys,  Bolt  &  Worcester,  and  his  general 
agent,  Jackson.  The./?,  fa.,  of  course,  was  is- 
sued by  or  at  the  instance  of  his  attorneys;  and 
where  the  attorney  on  record  conducts  thesuit 
in  such  a  way  as  to  be  liable  to  an  action  of 
trespass  himself,  his  client  is  also  liable.  Bar- 
ker v.  Braham,  3  Wils.,  368,  376;  Bates  v.  Pill- 
ing, 6  Barn.  &C..38; Brown  v.  Feeler, 7  Wend., 
301;  Crook  v.  Wright.  Ry.  &  M.,  N.  P.,  278. 

Proving  the  levy,  and  connecting  the  de- 
fendant with  it  as  a  party,  therefore,  made  out 
a  trespass  against  him  ;  and  the  verdict  was 
right  unless  he  established  a  justification.  To 
do  so,  though  the  execution  alone  would  seem 
to  have  been  holden  sufficient  on  the  older 
cases,  Bealy  v.  Sampson,  2  Vent. ,  90,  93,  yet 
modern  dicta  and  modern  pleaders,  if  not  actu- 
al decisions,  have  been  quite  uniform  in- the 
distinction  made  by  Holt,  Ch.  J. ,  in  Brilton  v. 
Cole,  as  it  is  reported  in  several  books  ;  1  Ld. 
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Raym.,  805.  339;  1  Salk.,  408;  Carth..  441,  443; 
viz. :  that  where  a  party  is  put  to  justify  under 
an  execution,  though  it  was  against  the  plaint 
iff,  he  must,  to  make  his  authority  complete, 
allege  and  prove  the  judgment  upon  which  it 
was  based  ;  9  Wentw.  PI.,  22,  68  ;  Clay  v.  Ca- 
perlon,  1  *Mon.,  10.  11  ;  DeGrey,  Ch.  [*52« 
J.,  in  Barker  v.  Braham,  8  Wils.,  876;  though 
it  is  enough  for  the  sheriff  that  he  show  the 
writ.  Bac.  Abr.  Ex.,  P.  (See,  Cowen  &  H. 
Note*  to  Phil.  Ev.,  p.  1078,  et  seq.)  The  distinc- 
tion is  not  very  important,  except  as  fixing  the 
onus  probandi;  but  in  this,  it  takes  the  side  of 
convenience,  and,  I  think,  accords  with  the 
general  sense  of  the  profession.  There  is  no 
difficulty  in  saying  of  the  case  at  bar  that  the 
fieri  facias  was  regularly  proved.  A  sworn 
copy  was  produced;  and,  although  that  cannot 
be  said,  speaking  lawyer-like,  of  the  decree  in 
this  case,  yet,  one  way  and  another  enough 
came  out  in  the  course  of  the  trial,  by  parol 
proof  and  the  recital  in  the  execution,  from 
which  to  collect  that  this  execution  was  well 
founded.  No  objection  was  made  to  the  form 
of  the  proof;  and,  indeed,  the  plaintiff  himself, 
in  order  to  connect  the  defendant  with  the  levy, 
was  obliged  to  set  up  and  maintain  that  the 
suit  commenced  was  carried  on  to  an  execution. 
This  was  followed  by  the  defendant's  cross  ex- 
amination of  Jackson,  who  testified  to  every- 
thing short  of  an  enrolled  decree.  It  can,  in- 
deed, hardly  be  supposed,  looking  at  the  facts 
directly  established,  that  a  decree  was  wanting. 
We  have  pleadings  in  a  competent  court,  an 
actual  session  at  October  Term,  followed  by  a 
fi.  fa.  reciting  a  decree  as  of  that  term.  No 
point  was  made  below  that  a  decree  had  not 
been  duly  proved;  Jackson  says  there  was  on*; 
and  I  think  we  may  say  there  was  one  regular- 
ly enrolled,  as  matter  of  presumption  from  the 
circumstances. 

But  the  plaintiff  below  insists  that,  from  the 
same  circumstances  and  the  same  sort  of  proof, 
we  must  presume  that  the  decree  and  execu- 
tion were  set  aside  for  irregularity  ;  and  that 
the  defendant  is  liable  on  that  ground.  I  see 
nothing  in  the  error  book  to  warrant  the  con- 
clusion. No  record,  no  svpersedea»,  no  rule 
setting  aside  the  proceedings  on  that  ground, 
was  produced  ;  although  the  point  was  made 
against  the  plaintiff  that  the  evidence  showed 
a  levy  by  virtue  of  judicial  proceedings.  It  is 
true  that  the  property  was  discharged,  and  the 
*order  (so  said  Kirkham)  by  w'hich  it  [*527 
was  discharged  was  recorded.  On  what  ground? 
Was  it  by  consent,  or  on  the  ground  of  merit*, 
or  because  the  decree  was  satisfied  ?  Are  we 
not  rather  to  presume  an  innocent  than  a  guilty 
cause  ?  I  think  we  are  ;  and  that  it  lay  with 
the  plaintiff  to  show  directly,  or,  at  least,  by 
circumstances,  that  the  reason  for  discharging 
the  levy,  as  the  witness  expresses  it,  lay  in 
some  violation  of  practice.  This  he  failed  to 
do.  He  left  the  justification  to  stand  in  its  full 
force.  That  I  think  was  complete.  I  agree 
that  if  the  execution  was  in  fact  set  aside  for 
irregularity,  the  action  was  properly  brought; 
but  not  a  case  was  cited,  nor  can  there  be. 
that  on  the  naked  fact  of  the  execution  or  levy 
being  set  aside,  no  specific  cause  appearing,  we 
are  required  to  intend  the  worst. 

The  objection  that  the  justification  was  not 
specially  pleaded,  is  now  heard  for  the  first 
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time.  It  should  have  been  made  in  the  court 
below.  The  evidence  of  justification  may  have 
been  received  by  consent.  I  agree  that  in  strict- 
ness the  justification  should  have  been  pleaded; 
Root  v.  Chandler,  10  Wend.,  110,  and  cases 
cited  ;  but  we  must  regard  the  objection  as 
having  been  waived. 
Judgment  reversed. 

Reviewed— 9  Hun,  245. 

Cited  in-83  N.  Y.,  526 ;  86  N.  Y.,  263 ;  4  Keyes,  297; 
1  Abb.  App.  Dec.,  11;  63  How.  Pr.,  178;  48  Super., 
172-  1  Wall.,  403  (68  U.  S.  Book  XVII.,  Law.  ed.);  6 
Wall.,  581  (73  U.  S.  Book  XVIII.,  Law.  ed.) ;  15  Am. 
Rep.,  188  :  27  Mich.,  248. 


DEYO 

v. 
ROOD  &  KIMBLE,  Overseers  of  the  Poor,  etc. 

In  debt  by  Overseers  of  the  Poor  for  selling  spirit- 
uous liquors  without  license  in  violation  of  1  R.  S., 
680,  sec.  15,  several  distinct  penalties  may  be  recov- 
ered in  the  same  suit. 

Citations— 7  Johns.,  134;  13  Johns.,  253;  1  R.  L., 
1813,  p.  178,  sees.  7, 18 ;  1  R.  S.  679,  sec.  15,  2d  ed.;  4  T. 
R  229 ;  3  T.  R.,  98;  1  Chit.  PI.,  181 ;  Cow.  Tr.,  561, 2d 
ed. 

ERROR  to  the  Chemung  C.  P.  Rood  and 
Kimble,  Overseers  of  the  Poor  of  the  Town 
of  Dix,  sued  Deyo  before  a  justice  of  the  peace 
to  recover  the  penalty  given  by  1  R.  S.,  680, 
sec.  15,  for  selling  spirituous  liquors  without 
license.  The  justice  gave  judgment  for  the 
plaintiffs,  and  the  defendant  appealed  to  the 
C.  P.  On  the  trial  in  that  court  it  appeared 
528*]  *that  the  defendant  had  been  guilty  of 
three  several  violations  of  the  statute  interme- 
diate June  1,  1840,  and  the  commencement  of 
the  suit  in  December  following.  The  court 
charged  the  jury  that  the  plaintiffs  were  en- 
titled to  recover  "for  as  many  penalties  as  the 
proof  showed  the  defendant  to  have  incurred." 
The  defendant  excepted.  The  jury  rendered 
a  verdict  in  favor  of  the  plaintiffs  for  $75  and, 
after  judgment,  the  defendant  sued  out  a  writ 
of  error. 

Messrs.  Gray  and  Hathaway,  for  plaint- 
iff in  error. 

Mr.  E.  Quin,  for  defendants  in  error. 

By  the  Court,  Nelson,  Ch.  J.  The  only 
question  in  this  case  is,  whether  Overseers  of 
the  Poor,  in  an  action  of  debt  for  selling  spirit- 
uous liquors  without  license,  can  recover  more 
than  one  penalty  in  the  same  suit;  or,  in  other 
words,  whether  the  construction  of  the  old  Act, 
which  limited  the  recovery  to  one  penalty  in 
each  suit,  is  applicable  to  the  Revised  Statutes. 
Washburn  v.  Mclnroy,  7  Johns.,  134  ;  Tiffany 
v.  Driggs,  13  Id.,  253;  1  R.  L.  of  1813,  p.  178, 
sec.  7  ;  1  R.  S.,  679,  sec.  15,  2d  ed. 

The  Act  of  1813  provided  that,  if  any  person 
should  retail  strong  or  spirituous  liquors  with 
out  license,  or  should  sell  any  to  be  drank  in 
his  or  her  house,  etc.,  he  should,  for  each  of- 
fense, forfeit  the  sum  of  $25.  In  Washburn  v. 
Mclnroy  the  court  held,  that  the  phrase  "for 
each  offense"  related  to  the  two  distinct  offenses 
enumerated  in  the  7th  section,  viz.:  selling 
without  a  license,  and  selling  to  be  drank  in  the 
house,  etc. ;  and  they  accordingly  determined 
that,  although  the  plaintiff  should  state  in  his 
declaration  several  offenses  of  the  same  class, 
he  could  only  recover  one  penalty.  The  opin- 
ion of  the  court  was  very  much  influenced  by 
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the  18th  section  of  the  Act,  which  provided, 
that  whenever  any  suit  should  be  commenced 
and  a  recovery  had  for  a  penalty  incurred  by 
selling  liquors  without  license,  it  should  be  a 
bar  to  all  prosecutions  for  offenses  *of  [*529 
the  like  nature,  committed  before  such  recov- 
ery. And  the  court  remarked :  "If  a  multiplic- 
ity of  offenses  can  be  sued  for  in  one  suit,  the 
protection  afforded  by  this  section  (18th)  of  the 
Act,  etc.,  is  entirely  defeated  and  frustrated." 
But  neither  of  the  grounds  upon  which  Wash- 
burn  v.  Mclnroy  was  decided  can  have  any 
bearing  upon  the  question  in  this  case  as  the 
law  now  stands.  The  18th  section  of  the  Act 
of  1813  has  not  been  re-enacted,  and  the  pe- 
culiar phraseology  of  the  7th  section  has  been 
changed.  The  provision  of  the  present  statute 
is,  that  "Whoever  shall  sell  any  strong  or  spir- 
ituous liquors,  etc.,  without  having  a  license, 
etc.,  shall  forfeit  twenty-five  dollars  ;"  1  R. 
S. ,  679,  sec.  15,  2d  ed. ;  thus  leaving  the  rem- 
edy to  the  common  law,  which  allows  several 
penalties  to  be  recovered  in  the  same  suit. 
Holland?.  Bothmar,  4  T.  R.,  229;  Young  v. 
King,  3  Id.,  98;  1  Chit.  PI.,  181;  Cow.  Tr.,  561, 
2ded. 
Judgment  affirmed. 

Explained-46  N.  Y.,  658 ;  14  Abb.  N.  S..  260. 
Cited  in— 52  N.  Y.,  389;  3  Barb.,  551;  2  Sweeny,  312. 


MILLER  «.  WOOD  WORTH. 

The  statute  requiring  a  justice,  in  making:  return 
to  an  appeal,  to  set  forth  a  copy  of  the  defendant's 
plea,  if  in  writing,  is  merely  directory  ;  and  hence, 
though  the  justice  return  the  original  instead  of  a 
copy,  the  defendant  will  not  be  prejudiced. 

Citation— 2  R.  S*.,  260,  sec.  194,  sub.  3. 

TERROR  to  the  Oswego  C.  P.  Miller  sued 
JLJ  Wood  worth  in  a  justice's  court,  and  de- 
clared orally  on  the  general  counts  in  assump- 
sit.  The  plea  was  in  writing.  After  judgment 
in  favor  of  the  plaintiff  for  $79.75,  the  defend- 
ant appealed  to  the  C.  P. ;  and  on  the  trial  in 
that  court  the  plaintilf's  counsel  objected  that 
the  defendant  had  no  right  to  introduce  evi- 
dence in  support  of  his  plea  before  the  justice, 
inasmuch  as  the  original  plea  had  been  re- 
turned, instead  of  a  copy  as  required  by  2  R. 
S.,  260,  sec.  194,  sub.  3.  The  court  overruled 
the  objection,  and  *the  plaintiff's  coun  [*53O 
sel  excepted.  Other  questions  arose  in  the 
course  of  the  trial  which  it  is  not  deemed  im- 
portant to  notice.  The  jury  found  a  verdict 
for  the  defendant;  and,  after  judgment,  the 
plaintiff  sued  out  a  writ  of  error. 

Mr.  L.  Downing,  for  plaintiff  in  error. 

Mr.  A.  P.  Grant,  for  defendant  in  error. 

By  the  Court,  Nelson,  Ch.  J.  The  Statute 
2  R.  S.,  260,  sec.  194,  sub.  3,  provides  that,  in 
making  return  to  an  appeal,  the  justice  shall 
state  "  the  plea  of  the  defendant,  and  the  no- 
tice of  set  off  given  by  him,  if  any;  and  if  the 
same  were  in  writing,  a  copy  to  be  set  forth." 
Under  this  provision  it  is  contended  that  the 
original  plea  attached  to  the  justice's  return, 
should  have  been  disregarded  by  the  court  be- 
low. But  the  statute  is  merely  directory,  and 
no  injury  can  result  to  either  party  by  such  a 
departure  from  its  requirements  as  occurred  in 
this  case.  The  Legislature  probably  supposed 
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that  justices  would  like  to  retain  the  original 
pleadings  in  suits  pending  before  them  and, 
therefore,  very  properly  provided  that  copies 
might  be  returned  on  appeal.  But  if  a  justice 
think  proper  to  send  an  original  plea  to  the  C. 
P.,  it  is  sufficient  for  all  the  purposes  of  the 
trial  there,  and  should  not  have  the  effect  to 
prejudice  the  defendant's  rights. 

Judgment  affirmed. 

Cited  in-H.  &  D..  233. 
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"BAILEYET  AL., 

V. 

THE  MAYOR,  ETC.,  OF  THE  CITY  OF  NEW 
YORK. 


Public  Officers— Personal  Liability  of— Acts  of 
Employes— Respondeat  Superior—  When  it 
Does  not  Apply— Municipal  Corporations- 
Public  and  Private  Powers  of— Liability  for 
Their  Exercise — Construction  of  Dam  on  Cro- 
ton  River— Liability  of  Corporation  of  City  of 
New  York — Statute — Assessment  of  Damages. 

If  a  public  officer  authorize  the  doing:  of  an  act  be- 
yond the  scope  of  his  authority,  or  it  he  be  guilty 
of  negligence  or  malfeasance  in  the  discharge  of 
duties  to  be  performed  by  himself,  he  will  be  held 
responsible. 

Otherwise,  however,  in  respect  to  the  misconduct 
or  malfeasance  of  such  persons  as  he  is  obliged  to 
employ :  for  the  maxim  rexpondeat  superior,  does 
not  apply  to  such  cases. 

The  same  general  doctrine  is  applicable  to  munic- 
ipal corporations,  while  exercising  powers  con- 
ferred exclusively  for  public  purposes.  Per  Nelson, 

A  municipal  corporation  in  its  private  character 
as  the  owner,  etc.,  of  lands  and  houses,  is  to  be  re- 
garded in  the  same  light  as  an  individual,  and  dealt 
with  accordingly.  Per  Nelson,  Ch.  J. . 

In  order  to  determine  whether  powers  exercised 


object  for 

lif  the  powers  thus  exercised  be  not  conferred  for 
public  purposes,  but  for  the  private  benefit  and 
emolument  of  the  corporation,  it  should  be  regard- 
ed qitoad  hoc  as  a  private  company,  and  held  re- 
sponsible as  such.  Per  Nelson,  Ch.  J. 

The  powers  granted  by  the  "  Act  to  Provide  for 
Supplying  the  City  of  New  York  with  Pure  and 
Wholesome  Water,""  Sess.  L.,  1834,  p.  451,  and  by  the 
other  Acts  relating  to  the  same  subject,  were  in- 
tended for  the  private  advantage  and  emolument  of 
the  city :  the  State,  in  its  sovereign  capacity,  having 
no  interest  in  them. 

If  a  charter  be  granted  to  construct  a  private 
work,  on  condition  that  the  agents  for  executing 
the  work  shall  be  appointed  by  the  State,  an  accept- 
ance of  the  charter  by  the  grantees  will  render  the 
agents  their  own. 

The  State  cannot  enforce  the  acceptance  of  a 
charter  granted  for  private  purposes.  Per  Nelson, 
Ch.  J. 

In  an  action  against  the  Corporation  of  the  City 
of  N.  Y.,  tor  injuries  occasioned  by  the  negligent 
and  unskillful  construction  of  a  dam  on  the  Croton 
River,  it  appearing  that  the  dam  was  part  ot  the 
work  undertaken  pursuant  to  the  Act  for  Supply- 
ing the  City  with  Pure  and  Wholesome  Water,  Sess. 
L.,  1834.  p.  461,  and  that  it  was  built  by  persons  em- 
ployed for  the  purpose  under  a  contract  with  the 
Water  Commissioners:  held,  that  the  Commission- 
ers, though  appointed  by  the  State,  were  the  agents 
of  the  Corporation,  and  that  the  latter  was,  there- 
fore, liable. 


NOTE.— Public  officer*— Personal  liability  of.  See, 
generally,  Gill  v.  Brown,  12  Johns.,  885,  note;  Fox 
v.  Drake,  8  Cow..  191,  note;  Henderson  v.  Hrown,  1 
Cai.,  92.  note;  Seaman  v.  Patten.  2  CH!..  312,  note; 
Yates  v.  Lansing,  9  Johns.,  395,  note;  Wallsworth  v. 
McCullough,  10  Johns..  93,  note. 
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The  13th  section  of  the  above  Act,  providing  a 
summary  mode  of  assessing  damages,  applies  only 
where  property  has  been  necessarily  taken,  or  iU 
use  and  value  necessarily  impaired,  in  tli<-  pi..-,  ,-u- 
tion  of  the  work :  and  not  to  cases  of  injury  result- 
ing from  the  carelessness  and  unskillfulness  of 
those  employed. 

Citations— 2  fling.,  166 ;  J.  B.  Moore,  228 :  1  Man.  & 
R..  187  :  4  Dowl.  &  R.,  195:  4  Maule  &  8.,  27;  4  Wh., 
««8,  072;  1  Ld.  Kaym.,  8 ;  2  T.  R..  352 ;  1  Sumn..  297 ;  13 
Wend.,  331,33H:2Kent,Com.,275.  4th  ed.;9  Wh  ,907- 
12  Wh.,  40 :  1  Bro.  Ch.,  4«« ;  2  Inst.,  703 ;  T.  Jones,  187; 
Cowp.,  79,  87 :  5  Bing..  »1 ;  1  Blng.  N.  C..  222 ;  Laws, 
183*.  p.  461.  sees.  1-8.  24;  p.  453,  sees.  12,  13;  Aug.  & 
Ames,  Corp.,  46-50. 

CASE,  *tried  at  the  Westchester  Cir  [*532 
cuit  in  April.  1842,  before  Ruggles,  C. 
Judge.  The  first  count  of  the  declaration 
averred  that  on,  etc.,  the  plaintiffs  were  and 
for  a  long  time  before  had  been  and  still  were 
possessed  of  a  certain  close,  with  the  appurte- 
nances, situate  in  Yorktown,  Westchester  Co., 
near  and  in  part  adjoining,  etc.,  the  Croton 
River;  that  before  and  at  the  time  of  the  com- 
mitting of  the  grievances  theieinafter  men- 
tioned, the  plaintiffs  of  right  had  and  enjoyed 
the  benefit  and  advantage  of  the  said  river; 
that  before,  etc.,  at,  etc.,  they  were  possessed 
of  a  certain  dam  in  the  bed  of  said  river,  by 
means  whereof  the  water  was  of  right  caused 
to  flow  into  and  drive  certain  mills  of  the 
plaintiffs;  that  they  were  possessed  of  other 
buildings  standing  upon  the  said  close,  in  and 
about  which  was  a  large  quantity  of  house- 
hold furniture  and  other  personal  property  be- 
longing to  them;  yet  the  said  defendants  well 
knowing,  etc..  but  contriving,  etc.,  to  wit:  on, 
etc.,  wrongfully,  unjustly,  ignorantly  and  un- 
skillf  ully,  built  and  constructed  across  the  said 
river,  at  a  point  above  the  said  close,  etc.,  a 
certain  dam,  which,  by  reason  of  the  mere  neg- 
ligence, unskillfulness,  ignorance  and  careless- 
ness of  the  defendants,  their  agents  and  serv- 
ants, in  the  construction  and  maintenance 
thereof,  and  for  no  other  cause,  afterwards, 
on,  etc.,  was  swept  away  by  the  watersof  said 
river  that  bad  accumulated  therein  to  the 
height  of  150  feet  beyond  the  usual  and  or- 
dinary height  of  the  same,  etc..  destroying  the 
soil  of  twenty  acres  of  the  said  close,  and  de- 
molishing and  carrying  away  the  plaintiffs' 
dam,  floom,  sluices,  mills,  machinery,  build- 
ings, furniture,  etc.,  etc.  The  other  counts  in 
the  declaration  contained  substantially  the 
same  allegations.  Plea,  the  general  issue. 

It  was  admitted,  at  the  trial,  that  January  8, 
1841,  and  for  a  longtime  previous  to  the  con- 
struction of  the  defendant's  dam,  the  plaintiffs 
were  jointly  possessed  of  the  lands  and  per- 
sonal property  mentioned  in  the  declaration. 
The  plaintiffs  read  in  evidence  certain  Acts  of 
the  Legislature  in  respect  to  supplying  the  City 
of  N.~i.with  pure  and  wholesome  water,  viz:  an 
Act  passed  February  26,  1833;  one  passed  May 
*2, 1834;  another  passed  May  5. 1837;  [*533 
another  March  29, 1838;  another  April  27,1840; 
and  another  May  26,  1841.  It  was  further  ad- 
mitted that  Stephen  Allen  and  four  others  were 
appointed  Water  Commissioners  under  the  Act 
of  May  2,  1884.  and  that  they  continued  in  of- 
fice until  March,  1840.  The  plaintiffs  gave  in 
evidence  a  report  of  the  commissioners  made 
in  pursuance  of  the  last  mentioned  Act,  dated 
February  16,  1835.  This  report  proposed, 
among  other  things,  that  a  dam  should  be 
erected  across  the  Croton  River  at  the  place 
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where  the  one  complained  of  was  built.  The 
plaintiffs  also  gave  in  evidence  a  report  of  the 
joint  committee  of  both  Boards  of  the  Com 
mon  Council  of  the  City  of  N.  Y.,  to  whom 
was  referred  the  report  first  mentioned.  The 
report  of  the  committee  was  dated  March  4, 
1835.  The  plaintiffs  then  introduced  in  evi- 
dence the  following  resolutions  adopted  by  the 
Common  Council,  and  approved  by  the  Mayor 
March  11,  1835:  ''Resolved,  That  the  plan 
adopted  by  the  Water  Commissioners  for  the 
City  of  New  York  for  supplying  the  City  of 
New  York  with  a  sufficient  quantity  of  pure 
and  wholesome  water  for  the  use  of  its  inhab- 
itants, and  described  in  their  report  made  to 
the  Board  of  Aldermen  on  the  16th  day  of 
February  last,  be  and  the  same  is  hereby  ap- 
proved. Resolved,  That  a  poll  be  and  hereby 
is  appointed  to  be  opened  on  the  days  upon 
which  the  next  annual  election  for  charter  of- 
ficers for  this  city  is  by  law  appointed  to  be 
held,  to  the  end  that  the  electors  may  .express 
their  assent  or  refusal  to  allow  the  Common 
Council  to  proceed  in  raising  the  money  nec- 
essary to  construct  the  works  as  aforesaid,  by 
depositing  their  ballots  in  a  box  to  be  provided 
for  that  purpose  in  their  respective  wards  ac- 
cording to  the  provisions  of  the  Act  'to  provide 
for  Supplying  the  City  of  New  York  with  Pure 
and  Wholesome  Water,'  passed  May  2,  1834." 
The  plaintiffs  further  gave  in  evidence  the  cer- 
tificate of  the  Board  of  Canvassers  at  the  said 
election,  by  which  it  appeared  that  a  majority 
of  the  electors  were  in  favor  of  the  measure 
thus  submitted  to  their  decision.  The  plaint- 
iffs then  introduced  in  evidence  an  ordinance 
534*Jof  the  *Common  Council,  approved  by 
the  Mayor  May  7,  1835,  entitled  "A  Law  to  In- 
struct the  Water  Commissioners  to  Proceed  in 
the  Work  of  Supplying  the  City  of  New  York 
with  Water,  and  to  Create  a  Public  Fund  or 
Stock  to  be  Called  'the  Water  Stock  of  the  City 
of  New  York'  for  the  Expenses  of  said  Work." 
The  1st  section  of  the  ordinance  instructed  the 
Water  Commissioners  to  proceed  with  the  work 
according  to  the  plan  proposed  by  them  in  pur- 
suance of  the  Act  of  1834.  The  2d  section  au- 
thorized the  creation  of  stock  for  a  loan  of 
$2,500.000.  The  other  sections,  except  the  8th 
and  9th, declared  the  manner  in  which  the  loan 
should  be  raised,  etc.  The  8th  section  provided 
that  the  Comptroller  should  payout  the  moneys 
thus  to  be  raised,  on  the  order  of  the  Water 
Commissioners,  for  the  expenses  of  the  work. 
The  9th  section  directed  that  all  the  revenue 
derived  from  the  water  to  be  procured  by  said 
work  and  furnished  to  the  inhabitants  of  the 
city,  should  be  appropriated  as  a  sinking  fund 
towards  the  redemption  of  the  said  stock.  The 
plaintiffs  gave  in  evidence  two  other  ordi- 
nances of  the  Common  Council,  providing  fur- 
ther means  to  carry  on  the  work;  one  of  which 
was  passed  and  approved  in  May,  1834.  and 
the  other  in  April,  1838.  The  plaintiffs  offered 
in  evidence  three  other  reports  made  by  ihe 
Water  Commissioners  to  the  Common  Council 
in  pursuance  of  the  several  Acts  of  the  Legis- 
lature before  read  in  evidence,  viz. :  one  made 
in  January,  1838,  another  in  January,  1841, 
and  the  third  in  July,  1841.  These  were  ob- 
jected to,  but  admitted.  The  plaintiffs  also 
gave  in  evidence  a  deed  in  fee,  executed  by 
Wilhelmus  Garretson  and  others,  dated  July 
HILL,  3. 


11, 1835,  conveying  to  the  defendants  105  acres 
of  land  lying  above  the  plaintiffs'  premises  on 
both  sides  of  the  Croton  River.upon  which  land 
the  dam  complained  of  was  erected.  The 
plaintiffs  then  offered  to  prove  a  certain  con- 
tract between  the  Water  Commissioners  and 
Crandall  &  Van  Zandt,  whereby  tie  latter 
agreed  to  build  the  dam  in  question  according 
to  certain  plans  and  specifications  thereto  an- 
nexed, in  pursuance  of  which  contract  the  dam 
was  constructed;  also  a  bond  given  by  the  said 
contractors  *with  sureties,  to  the  de-  [*535 
fendants,  in  the  penal  sum  of  $21,000,  con- 
ditioned that  the  contractors  should  well  and 
faithfully  perform  their  said  contract.  This  evi- 
dence was  objected  to,  but  received.  It  was  ad- 
mitted that  the  Water  Commissioners  were  paid 
for  their  services  by  the  defendants  out  of  the 
funds  raised  to  carry  on  the  work.  The  plaint- 
iffs further  offered  to  prove  that  the  dam  in 
question  was  negligently,  unskillf  ully  and  care- 
lessly constructed;  and  that,  by  reason  of  gross 
negligence,  unskillfulness  and  carelessness  in 
the  construction  of  it,  and  for  no  other  cause, 
the  dam  was,  January  8,  1841.  swept  away  and 
destroyed  by  a  freshet;  that  thereby  the  real  and 
personal  property  of  the  plaintiffs  situate  upon 
the  banks  of  the  river  below  the  dam,  was  de- 
stroyed to  the  value  of  $60,000  and  upwards  ; 
and  that  the  dam,  before  being  carried  away, 
had  been  accepted  as  complete  and  paid  for  by 
the  Water  Commissioners.  The  defendants  ob- 
jected to  the  proposed  proof,  insisting  as  mat- 
ter of  law  that  if  admitted  the  action  could  not 
be  maintained  inasmuch  as,  1.  The  plaintiffs 
had  no  remedy  by  action  on  the  case  at  common 
law  against  the  defendants  for  the  alleged  neg- 
ligence in  the  construction  of  the  dam;  the 
same  having  been  entirely  under  the  manage- 
ment of  the  Water  Commissioners  appointed 
by  the  Governor  and  Senate,  and  not  subject 
to  the  control  of  the  defendants;  and  2.  The 
only  remedy  of  the  plaintiffs  for  their  damages 
was  by  an  appraisement  of  the  same  pursuant 
to  the  provisions  of  the  Act  of  May  2,  1834. 
The  circuit  judge  rejected  the  evidence  offered 
and  directed  a  nonsuit.  The  plaintiffs  excepted 
and  now  moved  for  a  new  trial  on  a  bill  of  ex- 
ceptions. 

Messrs.  A..  S.  Johnson  and  E.  P.  Hurlbut, 
for  the  plaintiffs,  submitted  the  following 
points:  1.  An  action  on  the  case  for  a  tort  may 
be  maintained  at  common  law  against  a  corpo- 
ration aggregate.  Tarborough  v.  Ek.  of  En- 
gland, 16  East,  6  ;  Turnpike  Co.  v.  Butter,  4 
Serg.  &  R.,  6  ;  Bk.  v.  Billings,  4  Pet.,  514; 
Fletcher  v.  *R.  R.  Co.,  25  Wend.,  462.  [*536 
(See,  also,  Rector,  etc.,  oftJieChurch,  etc.,v.  Buck- 
hart,  ante,  pp.  193,  194,  and  the  cases  there 
cited.)  2.  The  Corporation  of  the  City  of  N. 
Y.  is  subject  to  the  same  liability  in  respect 
to  the  construction  of  the  dam  in  question  as 
would  attach  to  an  ordinary  private  corpora- 
tion constructing  a  dam  under  similar  legisla- 
tive provisions.  A  political  corporation  is  not 
exempt  from  any  of  the  responsibilities  of  a 
private  corporation  or  an  individual,  except 
while  engaged  strictly  in  exercising  the  powers 
of  sovereignty.  Bk.  of  tJte  U.  8.  v.  Plnntei*' 
Bk. ,  9  Wh..  904;  Clark  v.  Mayor,  etc.,  of  Wash- 
ington, 12  Id.,  40  ;  Mayor  of  Lynn  v.  Turner, 
Cowp.,  86;  Goodloe  v.  Cincinnati,  4  Hamm., 
500  ;  Smith  v.  Cincinnati,  Id.,  514;  Martin  v. 

675 


536 


SUPREMB  COURT,  STATK  OK  NEW  YOKK. 


IN4-J 


Mayor,  etc.,  of  Brooklyn,  1  Hill,  545;  Westein 
v.  Same,  28  Wend..  834  ;  McCulloch  v.  Same, 
Id.,  458;  Peopb  v.  Morris,  18  7d..  825  ;  People 
v.  Mayor,  etc.,  of  N.  Y.,  25  /rf.,  61;  Hooker  v. 
JV«*  //atw»  d-  Northampton  Co.,  14  Conn.,  146; 
Chisholm  v.  Georgia.  2  DM.,  419;  Exparte  Jen- 
nings, 6f>>w.,  552.  TJ.;  Mayor,  etc.,  of  Lytue 
Regis  v.  Henley,  8  B.  &  Ad.,  77;  ft  C'.,  5  Bing., 
91.  3.  The  dam  was  constructed  under  au 
thority  derived  from  the  defendants  in  such  a 
way  as  to  render  them  legally  liable  for  the 
negligence  of  the  Water  Commissioners  and 
other  persons  employed  in  planning  and  con- 
structing the  work.  Paley,  Ag.,  2  ;  Stone  v. 
Cartwright,QT.  R.,  411;  Steele  v.  Western  In- 
land Lock  Nav.  Co.,  2  Johns.,  288;  Laugher  v. 
Pointer,  5  Barn.  &  C.,  547.  576;  Bush  v.  Stein- 
man,  1  Bos.  &  P.,  404:  Weld  v.  Ga*  Light  Co., 
1  Stark.,  189;  Drew  v.  New  River  Co.  6  Carr. 
&  P.,  754  ;  Fletcher  v.  Braddick,  5  Bos.  &  P., 
182  ;  Rowe  v.  Granite  Br.  Co.,  21  Pick.,  344, 
348;  Story,  Ag.,  8,  9.  4.  TheStatuteof  1834, 
Sess.  L.,  1884,  p.  453,  sees.  12-14,  does  not  con 
template  or  provide  for  an  appraisement  of 
537*1  damages  resulting  from  ^misconduct 
or  negligence;  and  if  it  did,  the  provision  would 
be  void.  Jerome  v.  Ross,  7  Johns.  Ch.,  340  ; 
McCuUoch  v.  Md.,  4  Wh.,  316  :  Stuytetant  v. 
Mayor,  etc.,  of  N.  Y.,  7  Cow.,  606  ;  Matter  of 
Albany  St.,  11  Wend.,  149  ;  Calking  v.  Bald- 
win, 4  Id.,  667:  Crittenden  v.  Wilson,  5  Cow., 
165;  Const.  N.  Y.  Art.  1,  sec.  2;  Matter  of  Smith, 
10  Wend.,  449  ;  Livingston  v.  Mayor,  etc.,  of 
N.Y.,8  Id.,  85;  Beekman  v.  R.  R.  Co.,  3  Paige, 
45;  Fletcher  v.  R.  R.  Co.,  25  Wend.,  462;  Steele 
v.  Nav.  Co.,  2  Johns.,  283. 

Messrs.  P.  A.  Cowdrey  and  D.  B.  Tall- 
madge,  for  the  defendants.  1.  This  action 
cannot  be  maintained  upon  the  principle  of  re- 
spondeat  superior  ;  because  the  Water  Commis- 
sioners were  neither  appointed  by  the  defend- 
ants, Sess.  L.  of  1833,  p.  35.  sec.  \,Id.  of  1834, 
p.  451,  sec.  1,  nor  were  they  subject  to  the  de- 
fendants' control;  Sess.  L.  of  1883,  p.  35,  sees. 
2-5;  Id.,  1834,  pp.  451-455,  sees.  2-5,  11,  15,18, 
22-24;  Id.,  1836,  p.  425,  sec.  1;  Id.,  1837,  pp. 
350-352,  sees.  4-7,  9,  11;  Id.,  1838,  p.  74,  sec. 
3;  Id.,  1839,  p.  293,  sec.  1  ;  Id.,  1840,  p.  127, 
sec.  5;  Id.,  1841,  p.  299,  sees.  8-10;  nor  liable 
to  be  removed  by  them.  Lane  v.  Cotton,  1 
Salk.,  17;  Bush  v.  Steinman,  1  Bos.  &  P.,  404; 
Hall  v.  Smith,  2  Bing.,  156;  Harris  v.  Baker, 4 
Maule  &  S.,  27;  Fowle  v.  Alexandria,  3  Pet., 
409  ;  Story,  Ag.,  328.  329  ;  Martin  v.  Mayor, 
etc.,  of  Brooklyn,  1  Hill,  550,  551.  2.  But  even 
if  the  defendants  are  to  be  regarded  as  having 
appointed  the  Water  Commissioners,  this  ac- 
tion is  not  maintainable;  for,  in  respect  to 
building  the  dam  in  question,  the  defendants 
were  acting  in  a  public  capacity, and  like  other 
public  agents,  are  not  responsible  for  the  mis- 
conduct of  those  necessarily  employed  by  them. 
Story,  Ag.,  829;  Martin  v.  Mayor,  etc.,  of  Brook- 
lyn, 1  Hill,  550.  3.  If  the  plaintiffs,  moreover, 
have  sustained  a  legal  damage  which  the  de- 
fendants are  bound  to  pay.  the  statute  has  pro- 
vided a  remedy  by  appraisement,  which  super- 
538*]  sedes  *the  common  law  remedy.  Sess. 
L.  of  1884,  p.  453,  sees.  12-14;  Jerome  v.  Ross, 
7  Johns.  Cb.,  341;  Calking  v.  Baldwin,*  Wend., 
667. 

By  the  Court,  Nelson,  Ch.  J.  The  principal 
ground  taken  at  the  circuit  against  this  action, 
*?• 


and  the  one  upon  which  it  is  understood  the 
cause  there  turned  was,  that  the  defendants 
were  not  chargeable  for  negligence  or  unskill- 
fulness  in  the  construction  of  the  dam  in  ques 
lion  ;  inasmuch  as  the  Water  Commissioners 
were  not  appointed  by  them,  nor  subject  to 
their  direction  or  control.  In  other  words,  the 
Commissioners  not  being  their  agents  in  the 
construction  of  the  dam,  the  rule  respondeat  su- 
perior could  not  properly  be  appliea. 

Another  ground  is  now  taken,  which  I  will 
first  notice,  viz.  :  that  admitting  the  Water 
Commissioners  to  be  the  appointed  agents  of 
the  defendants,  still  the  latter  are  not  liable, 
inasmuch  as  they  were  acting  solely  for  the 
State  in  prosecuting  the  work  In  question  aud, 
therefore,  are  not  responsible  for  the  conduct 
of  those  necessarily  employed  by  them  for  that 
purpose.  We  admit,  if  the  defendants  are  to 
be  regarded  as  occupying  this  relation, and  are 
not  chargeable  with  any  want  of  diligence  in 
the  selection  of  agents,  the  conclusion  con- 
tended for  would  seem  to  follow.  They  would 
then  be  entitled  to  all  the  immunities  of  public 
officers  charged  with  a  duty  which,  from  its 
nature,  could  not  be  executed  without  availing 
themselves  of  the  services  of  others  ;  and  the 
doctrine  of  respondeat  superior  does  not  apply 
to  such  cases.  If  a  public  officer  authorize  the 
doing  of  an  act  not  within  the  scope  of  his  au- 
thority, or  if  he  be  guilty  of  negligence  in  the 
discharge  of  duties  to  be  performed  by  himself, 
he  will  be  held  responsible ;  but  not  for  the 
misconduct  or  malfeasance  of  such  persons  as 
he  is  obliged  to  employ.  Hallv.  Smith,2  Bing., 
156  ;  S.  C.,  J.  B.  Moore,  226  ;  Humphreys  v. 
Mears,  1  Man.  &  R.,  187;  Bolton  v.  Crowther, 
4  Dowl.  &  R.,  195  ;  Harris  v.  Baker,  4  Maule 
AS.,  27. 

But  this  view  cannot  be  maintained  upon  the 
facts  before  us.  *The  powers  conferred[*539 
by  the  several  Acts  of  the  Legislature  author- 
izing the  execution  of  this  great  work  are  not, 
strictly  and  legally  speaking,  conferred  for  the 
benefit  of  the  public.  The  grant  is  a  special, 
private  franchise,  made  as  well  for  the  private 
emolument  and  advantage  of  the  city,  as  for 
the  public  good.  The  State,  in  its  sovereign 
character,  has  no  interest  in  it.  It  owns  no  part 
of  the  work.  The  whole  investment  under  the 
law  and  the  revenue  and  profits  to  be  derived 
therefrom,  are  a  part  of  the  private  property 
of  the  city;  as  much  so  as  the  lands  and  houses 
belonging  to  it,  situate  within  its  corporate 
limits. 

The  argument  of  the  defendants'  counsel  con- 
founds the  powers  in  question  with  those  be- 
longing to  the  defendants  in  their  character  as 
a  municipal  or  public  body;  such  as  are  granted 
exclusively  for  public  purposes  to  counties, 
cities,  towns  and  villages,  where  the  corpora 
tions  have,  if  I  may  so  speak,  no  private  estate 
or  interest  in  the  grant.  As  the  powers  in  ques- 
tion have  been  conferred  upon  one  of  these 
public  corporations,  thus  blending  in  a  meas- 
ure those  conferred  for  private  advantage  and 
emolument  with  those  already  possessed  for 
public  purposes,  there  is  some  difficulty,  I  ad- 
mit, in  separating  them  in  the  mind,  and  prop- 
erly distinguishing  the  one  class  from  the  other, 
so  as  to  distribute  the  responsibility  attaching 
to  the  exercise  of  each.  But  the  distinction  is 
quite  clear  and  well  settled,  and  the  process  of 
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separation  practicable.  To  this  end,  regard 
should  be  had,  not  so  much  to  the  nature  and 
character  of  the  various  powers  conferred,  as 
to  the  object  and  purpose  of  the  Legislature 
in  conferring  them.  If  granted  for  public  pur- 
poses exclusively,  they  belong  to  the  corporate 
body  in  its  public,  political  or  municipal  char- 
acter. But  if  the  grant  was  for  purposes  of 
private  advantage  and  emolument,  though  the 
public  may  derive  a  common  benefit  therefrom, 
the  corporation,  quoad  hoc,  is  to  be  regarded  as 
a  private  company.  It  stands  on  the  same  foot- 
ing as  would  any  individual  or  body  of  persons 
upon  whom  the  like  special  franchises  had  been 
conferred.  Dartmouth  Coll.  v.  Woodward,  4 
54O*]  Wh.,  668,  672;  *PhUips  v.  Bury,  1  Ld. 
Raym.,  8;  8.  G.,  2  T.  R.,  352;  Allen  v.  Me  Keen, 
1  Sumner,  297  ;  People  v.  Morris,  13  Wend., 
331,  338;  2  Kent,  Com.,  275,  4th  ed.;  U.  8.  Bk. 
v.  Planters'  Bk.,  9  Wh.,  907;  Clark  v.  Washing- 
ton, 12  Id.,  40;  Moodalay  v.  E.  I.  Co.,  1  Bro. 
Ch. ,  469.  Suppose  the  Legislature,  instead  of 
the  franchise  in  question,  had  conferred  upon 
the  defendants  banking  powers,  or  a  charter 
for  a  railroad  leading  into  the  city,  in  the  usual 
manner  in  which  such  powers  are  conferred 
upon  private  companies  ;  could  it  be  doubted 
that  they  would  hold  them  in  the  same  char 
acter,  and  be  subject  to  the  same  duties  and 
liabilities?  I  cannot  doubt  but  they  would. 
These  powers,  in  the  eye  of  the  law,  would  be 
entirely  distinct  and  separate  from  those  apper- 
taining to  the  defendants  as  a  municipal  body. 
So  far  as  related  to  the  charter  thus  conferred, 
they  would  be  regarded  as  a  private  company 
and  be  subject  to  the  responsibilities  attaching 
to  that  class  of  institutions.  The  distinction  is 
well  stated  by  the  Master  of  the  Rolls  in  Mooda- 
lay  v.  E.  I.  Co,,  1  Bro.  Ch.,  469,  in  answer  to 
an  objection  made  by  counsel.  There  the 
plaintiff  had  taken  a  lease  from  the  company, 
granting  him  permission  to  supply  the  inhab- 
itants of  Madras  with  tobacco  for  ten  years. 
Before  the  expiration  of  that  period,  the  com- 
pany dispossessed  him  and  granted  the  privi- 
lege to  another.  The  plaintiff,  preparatory  to 
bringing  an  action  against  the  company,  filed 
a  bill  of  discovery.  One  of  the  objections  taken 
by  the  defendants  was, that  the  removal  of  the 
plaintiff  was  incident  to  their  character  as  a 
sovereign  power,  the  exercise  of  which  could 
not  be  questioned  in  a  bill  or  suit  at  law.  The 
Master  of  the  Rolls  admitted  that  no  suit  would 
lie  against  a  sovereign  power  for  anything  done 
in  that  capacity;  but  he  denied  that  the  defend- 
ants came  within  the  rule.  "They  have  rights," 
he  observed,  "as  a  sovereign  power;  they  have 
also  duties  as  individuals  ;  if  they  enter  into 
bonds  in  India,  the  sums  secured  may  be  re 
covered  here.  So  in  this  case,  as  a  private  com- 
pany they  have  entered  into  a  private  contract, 
to  which  they  must  be  liable."  It  is  upon  the 
541*]  *like  distinction  that  municipal  corpo- 
rations, in  their  private  character  as  owners 
and  occupiers  of  lands  and  houses.are  regarded 
in  the  same  light  as  individual  owners  and  oc- 
cupiers, and  dealt  with  accordingly.  As  such, 
they  are  bound  to  repair  bridges,  highways  and 
churches;  are  liable  to  poor  rates  ;  and,  in  a 
word,  to  the  discharge  of  any  other  duty  or 
obligation  to  which  an  individual  owner  would 
be  subject.  2  Inst.,  703;  Thursfield  v.  Jonea, 
Sir  T.  Jones,  187;  Rex  v.  Gardner,  Cowp.,  79; 
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Mayor  of  Lynn  v.  Turner,  Id.,  86  ;  Henly  v. 
Mayor  of  Lyme,  5  Bing.,  91;  8.  (7., in  the  House 
of  Lords,  1  Bing.  N.  C.,  222. 

Regarding  the  defendants  then  in  the  light 
of  any  other  private  company  upon  whom  the 
like  special  franchises  had  been  conferred,  the 
next  question  is,  whether  the  Water  Commis- 
sioners charged  with  the  immediate  superin- 
tendence and  execution  of  the  work  stand  in 
the  relation  of  agents  deputed  by  the  defend- 
ants to  perform  this  duty.  If  they  do,  it  is  not 
denied,  in  this  aspect  of  the  case,  that  the  de- 
fendants are  answerable  to  the  plaintiffs  for  any 
damages  sustained  through  the  negligence  or 
unskillf  ulness  of  the  commissioners.  Theques 
tion  depends  mainly  upon  a  construction  of 
the  Act  of  1834,  Sess.  L.  of  1834,  p.  451,  as  the 
several  other  statutes  relating  to  this  work 
have  no  material  bearing  upon  the  point.  By 
this  Act,  the  Water  Commissioners  are  to  be 
appointed  by  the  Governor  and  Senate.  Sec. 
1.  It  is  made  their  duty  to  examine  and  con- 
sider all  matters  relative  to  supplying  the  city 
with -a  sufficient  quantity  of  pure  and  whole- 
some water;  sec.  2;  for  which  purpose  they 
are  empowered  to  employ  engineers,  survey- 
ors, and  such  other  persons  as  may  be  neces- 
sary, etc.  Sec.  3.  They  are  also  required  to 
adopt  such  a  plan  as  in  their  judgment  may  be 
most  advantageous  for  procuring  a  supply  of 
water,  and  to  ascertain  as  nearly  as  practica- 
ble what  amount  of  money  it  will  cost  to  car- 
ry the  plan  into  effect;  and  for  this  purpose, 
they  are  empowered  to  make  conditional  con- 
tracts (subject  to  the  ratification  of  the  Com- 
mon Council  of  the  city)  with  the  owners  of 
lands,  etc.,  required  for  the  work;  the  con- 
tracts *to  be  binding  upon  the  owners, [*542 
if  ratified  by  the  Common  Council  within  two 
years  from  the  passage  of  the  Act.  See.  4. 
The  Commissioners  are  further  required  to 
make  a  full  report  of  their  proceedings,  con- 
taining a  detailed  description  of  their  plan  and 
estimate  of  expenses,  together  with  an  estimate 
of  the  probable  amount  of  revenue  to  accrue  to 
the  city  upon  the  completion  of  the  work; 
with  the  reasons  and  calculations  upon  which 
their  opinions  and  estimates  are  founded,  and 
all  such  other  information  as  may  be  connect- 
ed with  the  object  of  their  appointment.  Sec. 
5.  In  case  the  plan  adopted  by  the  Commis- 
sioners shall  be  approved  by  the  Common 
Council,  they  shall  then  refer  the  question  to 
the  electors  at  the  next  charter  election,  to  de- 
termine whether  they  will  authorize  the  Com 
mon  Council  to  enter  upon  the  work  and  raise 
the  necessary  funds  to  carry  on  the  same;  sec. 
7;  and  if  a  majority  of  the  electors  are  found  in 
favor  of  the  measure,  "  it  shall  then  be  lawful 
for  the  Common  Council  to  instruct  the  Com- 
missioners to  proceed  in  the  work;"  "  to  raise 
by  loan  from  time  to  time  and  in  such  amounts 
as  they  (the  Common  Council)  may  think  fit, 
a  sum  not  exceeding  $2,500,000,"  etc.  Sec.  8. 
It  is  provided  also  that  the  Common  Council 
shall  authorize  the  Commissioners  to  draw 
upon  the  Comptroller  of  the  city  for  any  sum 
to  be  paid  to  contractors  and  to  owners  of 
lands,  waters,  streams  or  other  property  nec- 
essary for  the  execution  of  the  work,  as  well 
as  for  their  own  incidental  expenses.  Sec.  24. 
In  pursuance  of  this  Act,  the  Commissioners, 
in  July,  1835,  made  a  detailed  report  of  the 
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plan  they  proposed  as  most  advantageous  and 
practicable,  together  with  full  estimates  of  the 
expense  aud  of  the  probable  amount  of  reve- 
nue. The  report  was  approved  by  the  Com- 
mon Council  in  March  following,  and  subse- 
quently ratified  by  the  electors.  The  Commis 
missioners  were  then  instructed  to  proceed  in 
the  execution  of  the  work,  which  has  according- 
ly been  done,  and  the  dam  in  controversy  is  a 
portion  of  it,  built  under  their  superintendence 
and  control.  It  is,  therefore,  insisted  that  the 
Commissioners  are  to  be  regarded  as  the  agents 
of  the  defendants  while  engaged  in  the  work. 
5  43*]  *The  ground  taken  against  this  con- 
clusion is,  that  these  Commissioners  were  ap- 
pointed by  the  State,  and  that  the  defendants 
have  had  no  direction  or  control  over  their 
conduct ;  that  they  were  bound  to  employ 
them,  and  submit  to  the  independent  exercise 
of  their  powers  under  the  law  ;  that  the  Com- 
missioners were  officers  of  the  State,  engaged 
in  the  discharge  of  public  duties;  that  they 
were  answerable  for  their  official  conduct  to 
the  State  alone,  who  could  remove  them  at 
pleasure;  that  the  defendants  were  but  trust- 
ees of  the  work,  which  was  authorized  and  ex- 
ecuted for  the  benefit  of  the  public,  and  owned 
and  held  it  in  their  municipal  character,  and 
not  as  private  owners  for  their  own  benefit. 

We  have  already  given  our  views  of  the 
character  of  this  work,  and  of  the  capacity  in 
which  the  defendants  hold  the  powers  under 
which  it  has  been  executed.  If  we  are  not 
mistaken  in  that  conclusion,  and  they  are  to 
be  regarded  as  a  private  company,  like  any 
other  body  of  "men  upon  whom  special  fran- 
chises have  been  conferred  for  their  own  pri 
vate  advantage,  such  as  banking  and  railroad 
corporations  ;  then  the  appointment  of  the 
agents  by  the  State  did  not  make  them  less  the 
agents  of  the  defendants.  The  appointment  in 
this  way  is  but  one  of  the  conditions  upon 
which  the  charter  was  granted;  and  stands  on 
the  footing  of  any  other  condition  to  be  found 
in  the  grant,  subject  to  which  it  has  been  ac- 
cepted. By  accepting  the  charter,  the  defend- 
ants thereby  adopted  the  Commissioners  as 
their  own  agents  to  carry  on  the  work.  The  ac- 
ceptance was  entirely  voluntary;  for  the  State 
could  not  enforce  the  grant  upon  the  defendants 
against  their  will.  This  would  be  so  upon  gen- 
eral principles;  Ang.  &  Ames,  Corp.,  46-50, 
and  cases  cited;  but  here,  the  charter  itself  left 
it  optional  with  the  Common  Council  of  the 
city  to  accept  or  not.  Sec.  7.  The  undertak- 
ing of  the  work  was  made  to  depend  upon  the 
approval  of  the  plan  of  the  Commissioners, 
which  necessarily  involved  the  right  to  adopt 
or  reject  the  work  itself  altogether,  if  they  dis- 
liked the  system  prescribed  by  the  Legislature. 
The  approval  having  taken  place,  this,  togetb- 
544*]  er  with  the  subsequent  *measures  of 
the  Common  Council  instructing  the  Commis- 
sioners to  proceed  in  the  execution  of  the 
work,  constituted  them  the  agents  of  the  de- 
fendants; as  effectually  so  as  if  the  latter  had 
originally  appointed  them.  The  act  of  adop- 
tion in  the  one  case  was  as  free  and  voluntary 
as  the  appointment  in  the  other. 

It  is  also  insisted  that,  assuming  the  defend 
ants  are  liable  and  bound  to  make  compensa- 
tion for  the  damages  sustained  by  the  plaint- 
iffs, the  statute  has  provided  a  remedy  by  ap- 
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praisement,  to  which  alone  they  must  resort, 
as  the  common  law  remedy  is  thereby  super- 
seded. 

The  Act.  Sess.  L.  of  1834,  p.  453.  sec.  12, 
provides  that  the  Commissioners  may  enter 
upon  any  land  or  water  for  the  purpose  of 
making  surveys,  and  may  agree  with  the  own- 
ers of  any  property  which  may  be  required  for 
the  purposes  of  the  Act,  as  to  the  amount  of 
compensation,  etc.  In  cases  of  disagreement 
between  the  Commissioners  and  the  owner  of 
any  property  which  may  be  required  for  said 
purposes,  or  affected  by  any  operation  con- 
nected therewith,  as  to  the  amount  of  com- 
pensatio,n,  etc.,  the  Vice- Chancellor  of  the  First 
Circuit  may,  upon  the  application  of  either 
party,  appoint  three  indifferent  persons  to  ex- 
amine such  property,  and  to  estimate  the  val- 
ue thereof,  or  damage  sustained  thereby,  etc. 
Sec.  13.  It  is  quite  apparent,  from  a  perusal 
of  these  provisions,  that  they  apply  and  were 
intended  to  apply  only  to  cases  where  property 
was  necessarily  taken  and  appropriated,  or  its 
use  and  value  necessarily  impaired,  in  the 
course  of  the  execution  of  the  work;  not  to 
damages  occasioned  beyond  this,  through  the 
mere  carelessness  and  uu.skillfulnessof  the  de- 
fendants or  their  agents. 

New  trial  granted. 
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249;  104  Mass.,  15;  124  Mass.,  247:  50  Am.  Dec..  589; 
29  Me.,  309. 

Municipal  corporation— H'Jio  are  agents  of.  Re- 
viewed—45  Am.  Rep.,  9;  19  Fla.,  112. 

Explained-2  Denio,  482;  42  Barb.,  633;  37  Super., 

Cited  in-90  N.  Y.,  437 :  1  Hun.,  343 ;  3  Barb.,  290 : 
43  Barb.,  115;  3  T.  &  C.,  505;  28  How.  Pr.,  240 ;  54 
How.  Pr..  248. 

Public  and  private  character  and  property  of— Lia- 
bility for  negligence,  etc.  Distinguished— 23  N.  Y., 
325 

Reviewed-31  N.  Y.,  198;  10  Barb.,  234;  28  How. 
Pr.,  367. 

Explained-22  Barb,,  484  ;  3  Abb.  Pr.,  275;  5  Sandf., 
323. 

Limited-76  N.  Y.,  510. 

CiU-d  in-53  N.  Y.,  141 :  13  Am.  Rep..  489 :  89  N.  Y., 
224  ;  42  Am.  Rep.,  289  ;  25  Hun,  552 ;  96  N.  Y.,  274 ;  15 
Barb..  213 :  21  How.  Pr.,  253 ;  57  How.  Pr..  221 :  7 
Abb.  Pr.,  251 :  12  Abb.  Pr.,  367,  n. ;  3  Abb.  N.  C!..  495  : 
122  Mass.,  a59;  36  Mich.,  478;  3  Am.  Rep.,  489;  102 
Mass.,  501;  15  Am.  Rep..  209:  28  Mich.,  238;  22  Am. 
Rep.,  467  ;  56  N.  H.,  294 ;  33  Am.  Rep.,  809 ;  48  Wig., 
86. 

Public  corporation— Legisla live,  power  over  proper- 
ty and  franchise*  of.  Cited  in-5  Hun,  487 :  32  Barb., 
116 :  37  Barb.,  427 :  46  Barb..  306 ;  64  How.  Pr.,  17 ;  5 
Abb.  Pr..  505 ;  102  U.  S..  528 ;  44  Ind.,  569;  53  Ind.,  41. 

Charter  for  private  purposes— State  cannot  enforce 
acceptance  nf.  Cited  in— 5  Hun,  487 ;  24  Barb..  474 ; 
46  Barb.,  306  :  14  How.  Pr.,  203. 

Negligence  generally—  Whatconst  Mute*— Action  for 
—  Damages.  Distinguished— 27  Barb.,  620,  523;  8 
Bos..  509. 

Explained— 5  Bos.,  503;  10  Am.  Rep.,  194;  18  Minn., 
342. 

Cited  in-25N.  Y.,  346:  51  N.  Y..  487;  10Am.K.-p.. 
632:  6  Barb.,  636;  1  Sandf ..  228 ;  3  Daly.  67;  21  Mich.. 
108  ;  4  Am.  Rep.,  208 ;  29  Iowa,  155. 

Public  officer—  Personal  ttabwtv  for  negligence,  etc.. 
Distinguished— 15  N.  Y.,  522 ;  27  Barb.,  520,  523. 

Reviewed— 49  Am.  Dec.,  419 ;  9  Ired.  L.,  85. 

Explained— 4  Am.  Rep.,  454 ;  21  Mich.,  108 :  26  Am. 
Rep.,  280;  46  Tex.,  528. 
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Cited  in— 85  N.  Y.,  188  :  39  Am.  Rep.,  651 ;  5  Hun, 
552  •  6  Barb..  536 ;  3  Daly,  398 ;  104  Mass.,  15 ;  126 
Mass.,  325 ;  44  Mo.,  480 :  4  Am.  Rep.,  208 ;  29  Iowa,  155: 
33  Am.  Rep.,  809 :  48  Wis.,  86. 

Also  cited  in— 2  Barb.,  581 ;  3  Blatchf .,  349. 


545*J   *POWERS  v.  MITCHELL. 
Bailments — Liability  of  Warehouseman. 

A  warehouseman  is  liable  for  the  negligent  injury 
of  goods  stored  with  him  for  hire,  though  it  ap- 
pear that,  after  the  happening  of  the  injury,  the 
goods  were  destroyed  without  his  fault,  and  that 
they  must  have  been  so  destroyed  even  if  no  dam- 
age had  previously  occurred. 

CASE  against  a  warehouseman,  tried  at  the 
Albany  Circuit,  in  October,  1840,  before 
Cushman,  C.  Judge.  It  appeared  on  the  trial 
that  in  December,  1838,  several  boxes  of  fur- 
niture, clothing,  etc.,  belonging  to  the  plaint- 
iff, and  worth  $570.89,  were  deposited  with 
the  defendant,  a  warehouseman,  and  oil  mer- 
chant, to  be  stored  for  hire.  The  goods  were 
placed  in  a  lower  room  of  the  defendant's 
store,  situate  on  the  wharf  at  Albany,  and 
while  remaining  there  were  seriously  injured 
by  the  drippings  of  oil  from  leaky  casks  in  the 
second  story.  Afterwards,  January  26,  1839, 
the  goods  were  nearly  destroyed  by  a  sudden 
freshet  which  caused  the  water  of  the  river  to 
rise  and  flow  into  the  room  where  they  were  de- 
posited. Every  exertion  was  made  by  men  in 
the  defendant's  employ  to  save  the  goods  from 
injury.  The  circuit  judge  charged  the  jury  that 
the  defendant  was  only  bound  to  exercise  ordi- 
nary care  and  diligence,  and  if  they  were  sat- 
isfied he  had  done  so  in  endeavoring  to  save 
the  goods  from  injury  by  the  flood,  and  that 
the  flood  had  caused  the  damage  complained 
of,  they  should  find  for  the  defendant.  The 
judge  further  charged,  that  if  the  jury  were 
satisfied  the  goods  had  been  injured  before  the 
freshet,  and  that  such  injury  resulted  from 
the  defendaut's  negligence,  the  plaintiff  was 
entitled  to  a  verdict  for  the  full  amount  of 
damages  consequent  upon  such  injury.  The 
defendant's  counsel  excepted  to  the  charge  and 
requested  the  judge  to  instruct  the  jury  that, 
though  they  believed  the  goods  were  injured 
through  the  negligence  of  the  defendant,  by 
the  dripping  of  the  oil;  yet  if  they  were  satis- 
fied that  the  water,  and  the  oil  driven  out  of 
the  casks  and  into  the  goods,  at  the  time  of 
546*]  the  flood,  would  have  injured  *the 
goods  as  much  as  they  finally  were  injured, 
and  that,  in  fact,  they  were  as  valuable  after 
the  flood  as  they  would  have  been  if  the  oil 
had  not  previously  flowed  upon  them,  and  also 
believed  that  the  defendant  had  used  ordinary 
care  in  endeavoring  to  protect  the  goods  from 
injury  by  the  flood,  the  plaintiff  was  not  enti- 
tled to  recover.  The  judge  refused  to  charge 
as  requested,  and  the  defendant's  counsel  ex- 
cepted. The  jury  rendered  a  verdict  in  favor 
of  the  plaintiff  for  $383.66;  and  the  defend- 
ant now  moved  for  a  new  trial  on  a  bill  of 
•exceptions. 

Mr.  C.  M.  Jenkins,  for  defendant. 

Mr,  O.  A.  Kingsley,  for  plaintiff. 

By  the  Court,  Nelson,  Ch.  J.  The  learned 
judge  was  undoubtedly  right  in  refusing  to 
charge  as  requested.  The  defendant  was  no 
more  released  from  liability  for  the  injury  re 
suiting  from  his  negligence  before  the  flood, 
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than  he  would  have  been  under  like  circum- 
itances  if  he  had  carelessly  permitted  the  goods 
to  be  stolen  or  burned.  In  such  an  event  he 
might  have  contended  with  as  much  propriety 
as  in  the  present  case  that  he  ought  not  to  be 
held  responsible  for  the  consequences  of  his 
own  neglect,  because  the  goods  would  have 
been  destroyed  by  the  flood,  if  no  loss  or  dam- 
age had  previously  occurred.  It  cannot  be  de- 
nied that  a  cause  of  action  to  recover  the  full 
amount  of  damages  that  had  already  been  sus- 
tained, existed  before  and  at  the  time  of  the 
destruction  by  the  flood  ;  and  unless  the  de- 
fendant can  find  some  principle  which  will  en- 
able him  to  plead  the  flood  in  bar  of  an  action 
for  his  own  previous  wrong,  his  liability  must 
still  continue.  The  flood  may  excuse  the  de- 
fendant from  liability  for  injuries  happening 
through  its  agency,  but  nothing  further.  He 
must  answer  for  such  as  had  previously  ac- 
crued by  means  of  his  own  misconduct. 
New  trial  denied. 


*WEBBER  &  CODY  v.  SHEARMAN.  [*54 7 

Landlord  and  Tenant — Holding  Over — Contin- 
uation of  Tenancy  and  Might  of  Distress — Re- 
plevin— Pleading. 

Holding  over  after  the  expiration  of  a  lease  for  a 
year,  is  a  continuation  of  the  former  tenancy  sub- 
ject to  the  same  right  of  distress :  and  this,  whether 
the  first  demise  be  by  deed  or  by  parol. 

Goods  of  a  third  person  remaining  on  the  demised 
premises  during  such  holding  over  may  be  dis- 
trained for  the  rent  of  the  original  term,  though 
more  than  six  months  have  elapsed  since  that  term 
expired. 

Accordingly,  where  in  replevin  against  a  landlord 
he  avowed  the  taking  of  the  goods  in  question  by 
way  of  distress  for  rent,  alleging  that  he  demised 
the  premises  on  which  they  were  distrained  to  one 
G.,  for  a  year  ending  March  30,1840,  and  that  G.  con- 
tinued in  possession  as  tenant  till  August  11,  1841, 
when  the  distress  was  made ;  held,  not  a  good  plea 
to  the  avowry  that  the  rent  accrued  upon  a  demise 
under  seal,  and  that  the  tenancy  thereby  created 
was  determined  more  than  six  months  previous  to 
the  distress. 

In  replevin,  an  avowry  that  the  goods  were  taken 
by  way  of  distress  for  rent  due  from  a  stranger,  al- 
leging property  in  such  stranger,  is  sufficient  upon 
general  demurrer,  though  there  be  no  formal 
traverse  that  the  goods  belonged  to  the  plaintiff ; 
but  otherwise,  semble,  upon  special  demurrer. 

The  rule  that  a  plea  in  replevin  or  a  replication 
in  any  other  action  shall  not  be  double  does  not  ap- 
ply where  one  of  the  two  facts  denied  is  mere  sur- 
plusage. Per  Cowen,  J. 

Accordingly,  where,  in  replevin  by  W.  &  C.  for 
taking  their  goods  from  the  farm  of  one  H.,  the  de- 
fendant avowed  the  taking  by  way  of  distress  for 
rent  due  from  G.,  averring  the  latter  to  be  the  own- 
er of  the  goods,  and  that,  he  having  fraudulently 
removed  them  from  the  demised  premises  to  H.'s 
farm  in  order  to  prevent  their  being  distrained,  the 
defendant  seised  them  within  thirty  days,  etc.; 
held,  that  a  plea,  though  denying  both  the  owner- 
ship of  G.  and  the  fraudulent  removal,  was  not  bad 
for  duplicity,  inasmuch  as  the  averments  in  the 
avowry  respecting  such  removal  were  mere  sur- 
plusage. 

If  in  such  case  the  defendant  intend  to  make  the 
allegation  of  fraud  material,  he  must  give  color  by 
showing  that  the  plaintiffs  were  in  possession  of  the 
goods  at  the  time  of  the  distress.  Per  Cowen,  J. 

Citations— 13  Wend.,  479 :  2  R.  S..  412,  sec.  1,  2d  ed.; 
19  Wend.,  554 ;  8  Wend.,  129 ;  21  Wend.,  205  ;  1  Hill, 
266,353. 

ON  demurrer  to  avowries  in  replevin.     The 
first,  second  and  third  counts  in  the  dec- 
laration were  for  taking,  etc.,  certain  proper- 
ty belonging  to  the  plaintiffs,  to  wit:  oats,  po- 
tatoes, cattle,  horses,  etc. ;  alleging  the  taking 
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to  have  been  August  11,  1841,  from  a  farm, 
etc.  The  fourth  count  was  for  taking,  etc.,  a 
large  number  of  sheep,  on  the  same  day  men- 
tioned in  the  other  counts,  from  a  farm  owned 
by  one  Luke  Hitchcock. 
548*]  *The  defendant  avowed  the  taking, 
etc.,  in  the  first,  second  and  third  counts 
mentioned,  by  way  of  distress  for  rent,  alleg 
ing  that  Norris  C.  Qriswold,  for  one  year  be- 
fore and  ending  March  80,  1840.  held  and  en- 
joyed the  farm  on  which,  etc.,  as  tenant  there- 
of to  the  defendant,  by  virtue  of  a  demise  to 
Oriswold  theretofore  made,  at  the  yearly  rent  of 
$280,  payable  at  any  time  after  April  1,  1840, 
not  beyond  one  year,  with  interest ;  and  be- 
cause the  sum  of  $280,  the  rent  aforesaid  for 
the  space  of  one  year  ending  on  the  said  March 
30,  etc.,  and  the  interest  thereon,  was  due  and 
in  arrear,  etc.,  and  the  said  Qriswold  contin- 
ued in  the  possession  and  occupation  of  the 
said  farm  on  which,  etc.,  from  the  said  March 
30.  thence  until  and  at  the  time  when,  etc.,  as 
the  tenant  thereof  to  the  said  defendant,  said 
cattle,  etc.,  being  on  said  premises,  etc.,  the 
defendant  well  avows,  etc.,  praying  a  return. 

The  defendant  also  avowed  the  taking,  etc., 
complained  of  in  the  fourth  count  of  the  dec- 
laration, by  way  of  distress  for  rent  due  from 
said  Griswold.  This  avowry  after  setting  forth 
the  demise  to  Qriswold,  the  rent  due  from  him 
and  bis  continuance  in  possession,  as  in  the 
first  avowry,  stated  that,  because  the  said 
sheep,  etc.,  were  the  property  of  the  said  Gris- 
wold. at  the  time  when,  etc.,  and,  before  the 
said  time  and  after  the  said  rent  became  due, 
viz.:  August  1,  1841,  were  wrongfully,  fraud- 
ulently and  unjustly  removed  and  taken  by  the 
said  Qriswold  from  and  out  of  the  said  prem- 
ises demised,  with  intent  wrongfully  and  un- 
justly to  defraud  the  said  defendant  of  the 
said  rent,  and  to  prevent  the  said  defendant 
from  distraining  the  same,  etc.,  and  put  in  the 
place  in  the  fourth  count  mentioned,  the  de- 
fendant well  avows  the  taking  within  thirty 
days  after  said  removal,  etc. ;  praying  a  return. 

The  plaintiffs'  first  plea  to  the  first  avowry 
was,  in  substance,  that,  under  an  indenture 
signed  and  sealed  by  Shearman,  the  defendant, 
and  said  Griswold.  Shearman  demised  said 
premises  to  Griswold  for  one  year  from  April 
1.  1839,  at  said  rent,  etc.,  due  as  aforesaid  with 
549*]  interest,  on  which,  *and  on  no  other 
demise,  the  rent  distrained  for  arose.  The 
plea  then  averred  that  the  said  demise  and  the 
tenancy  thereby  created  were  determined  and 
fully  ended  on  the  said  April  1, 1840;  and  that 
the  distress  was  made  more  than  six  months 
after  the  determination  of  the  said  demise  or 
lease.  The  plaintiffs'  first  plea  to  the  second 
avowry  was  like  the  above.  The  third  plea 
to  the  second  avowry  was  that  the  said  sheep, 
at  the  time,  etc.,  were  not  Griswold's,  and 
were  not  wrongfully,  fraudulently  and  un- 
justly removed  by  said  Qriswold  from,  etc., 
with  intent  wrongfully  and  unjustly  to  de 
fraud  the  defendant  of  the  rent,  and  prevent 
the  defendant  from  distraining,  as  in  the 
avowry  alleged. 

The  defendant  demurred  generally  to  the 
first  plea  to  the  first  avowry,  and  to  the  first 
plea  to  the  second  avowry.  To  the  third  plea 
to  the  second  avowry  the  defendant  demurred 
specially  for  duplicity.  Joinder 
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Me»«rs.  W.  M.  Allen  and  C.  P.  Kirkland.. 
for  defendant. 
Mr.  J.  W.  Jenkins,  for  plaintiffs. 

By  the  Court,  Cowen,  «/.  Saying  the  ten- 
ant, Qriswold,  continued  in  possession  as  ten- 
ant to  the  defendant  till  distress  made,  is  in 
substance  an  averment  that  Qriswold  held  over 
till  that  time.  It  is  no  answer  to  say  that  the 
first  demise  was  for  a  year  by  deed,  and  that 
specific  demise  and  the  specific  tenancy  under 
the  deed  were  at  an  end  when  the  distress  was 
made.  This  is  in  no  way  incompatible  with 
the  continuing  tenancy  by  a  holding  over. 
The  pleas  merely  aver  a  termination  of  the 
tenancy  by  deed,  leaving  the  fact  unanswered 
that  the  implied  tenancy  and  possession  a» 
averred  by  the  avowries  continued  down  to  the 
time  mentioned.  Such  continuance  was  suffi- 
cient to  warrant  the  distress.  The  first  tenancy- 
need  not  be  continued  by  deed.  It  is  enough 
that  it  be  continued  by  parol  or  by  tacit  con- 
sent. This  was  held  substantially  in  ttfierwood 
v.  Phillips,  13  Wend.,  479.  The  avowry  and 
cognizance  there  *were  on  an  original  [*55O 
demise  of  two  years,  averring  that,  in  virtue 
thereof,  the  tenancy  continued  for  nine  years, 
and  avowing  and  acknowledging  a  distress  for 
all  the  rent  accruing  in  the  course  of  one  en- 
tire term  of  nine  years.  The  averment  was 
that  the  premises  were  tenanted  for  the  nine 
years  by  virtue  of  the  original  demise ;  and 
this  was  held  to  make  out  a  good  case  for  the 
defendant.  True,  it  did  not  appear  whether 
the  original  lease  was  by  seal  or  not.  But  for 
the  purpose  of  raising  the  right  of  distress, 
and  continuing  the  term  with  a  view  to  that 
right,  it  is  the  same  thing.  Holding  over  after 
the  expiration  of  a  sealed  lease  is  a  continua- 
tion of  the  same  tenancy,  and  an  enlargement 
of  the  same  term.  The  avowry  or  cognizance 
need  not  state  whether  the  demise  was  under 
seal  or  not.  And  though  it  appear  to  have 
been  so  by  the  plea  or  by  evidence  on  the  trial, 
and  that  the  holding  over  was  by  express  or 
tacit  consent  without  seal,  the  legal  effect  is 
the  same,  for  the  purposes  of  distress,  as  if 
there  had  been  an  express  enlargement  by  spe- 
cially. The  occupation  for  so  long,  at  such  a 
rent,  is  the  substance  of  the  issue,  whether  un- 
der an  extension  by  deed  or  a  continuation  of 
the  original  tenancy  under  a  modified  form  of 
contract. 

It  follows  that,  in  order  to  defeat  the  case 
made  out  by  the  avowries,  the  pleas  should 
have  shown  generally  that  the  relation  of  land- 
lord and  tenant  between  the  defendant  and 
Griswold  ceased  more  than  six  months  prior 
to  the  time  when  the  right  of  distress  was  ex- 
ercised. 2  R.  S.,  412,  2d  ed.,  sec.  1 ;  Bukup- 
v.  Valentine,  19  Wend..  554.  On  the  contrary, 
the  pleas  virtually  admit  that  both  tenancy 
and  possession  continued  down  to  the  time  of 
the  distress.  The  first  pleas  to  the  first  and 
second  avowries  respectively  are  therefore  bad. 

The  second  avowry  admits  that  the  sheep, 
when  distrained,  were  off  the  demised  prem- 
ises, and  bases  the  right  to  distrain  them  on 
what  it  considers  two  material  facts,  viz. :  that 
the  sheep  belonged  to  Griswold,  and  that  he 
had  fraudulently  removed  them  to  prevent  the- 
distress.  The  plea  denies  both  ;  and  is,  there- 
fore, demurred  to  for  duplicity.  The  avowrj 
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551*]  *sets  up  matter  of  justification,  not 
matter  of  excuse;  and,  under  the  general  rule, 
perhaps  only  one  of  the  facts,  if  each  were  es- 
sential, could  be  denied  by  the  plea.  Tubbsv. 
Uaswell,  8  Wend.,  129.  It  is  said  that  this  rule 
does  not  apply  where  the  defense  rests  on  two 
facts,  and  the  denial  of  either  would  be  insuf- 
ficient. That  here  a  denial  of  the  fraud  alone 
would  admit  title  in  Griswold,  and  so  out  of 
the  plaintiffs.  That  it  would  not  be  sufficient, 
therefore,  to  traverse  that  alone ;  but  the  plea 
must,  to  be  available,  also  deny  Griswold's 
property.  There  may  be  something  in  this ; 
but  it  strikes  me  that  the  whole  allegation  of 
fraud  is  entirely  immaterial,  and  not  to  be  re- 
garded as  amounting  to  anything.  The  avowry 
is  framed  just  as  if  Qriswold  were  the  plaint 
iff,  and,  if  so,  the  fraud  might  be  material ; 
but  he  is  not.  As  against  Webber  &  Cody,  it 
was  enough  for  the  avowry  to  show  property 
out  of  them,  which  I  think  it  does  by  averring 
that  it  was  in  Griswold ;  not  formally,  for 
want  of  a  traverse  that  it  was  the  plaintiff's, 
but  sufficiently  in  substance.  See  Prosser  v. 
Woodward,  21  Wend.,  205;  Ingraham  v.  Ham- 
mond, 1  Hill,  353.  It  need  not  have  stated  any 
demise,  or  that  Griswold  had  fraudulently  re- 
moved the  property;  and,  in  denying  the 
fraud,  it  follows  that  the  plea  has  denied  noth- 
ing beyond  the  fact  that  the  property  was  in 
Griswold.  In  form  it  should  have  done  more, 
and  re-affirmed  property  in  the  plaintiffs  as  al- 
leged in  the  declaration  ;  but  the  defect  is  not 
in  this  respect  specially  assigned.  The  rule 
that  a  plea  in  replevin  or  a  replication  in  any 
other  action  shall  not  be  double  cannot  apply 
where  one  of  the  two  facts  denied  is  mere  sur- 
plusage. In  short,  the  line  of  pleading  on  the 
fourth  count  which  terminates  in  the  third  plea 
to  the  second  avowry  is  sufficient,  in  substance, 
to  raise  an  issue  on  the  question  whether  the 
property  belonged  to  the  plaintiffs  when  it  was 
distrained,  or  whether  it  belonged  to  Griswold; 
and  that  alone  is  the  true  question.  If  the  de- 
fendant had  intended  to  make  the  fraud  ma- 
terial, he  should  have  given  color,  by  showing 
that  the  plaintiffs  were  in  possession  of  the 
property  when  it  was  distrained.  Brown  v. 
552*]  Artcher,  1  Hill,  266.  It  *follows,  on 
this  view  of  the  case,  that  the  demurrer  to  the 
third  plea  to  the  second  avowry  is  not  well  taken. 

There  must  be  judgment  for  the  defendant 
on  the  demurrer  to  the  first  plea  to  the  first 
avowry;  also  on  the  demurrer  to  the  first  plea 
to  the  second  avowry. 

On  the  demurrer  to  the  third  plea  to  the  sec- 
ond avowry,  there  must  be  judgment  for  the 
plaintiffs. 

Ordered  accordingly. 

Approved— 22  Hun,  94. 

Cited  in— 6  Hill,  22,  500 ;  12  N.  Y.,  342;  3  Barb.,  127 ; 
18  How.  Pr.,  33;  40  Ind.,  527;  21  Minn.,  38;  39  Mo.,  180. 
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SOUTHLAND,  Sheriff,  etc. 

Sheriff— Action  against,  for  Neglecting  to  Re- 
turn Fi.   Fa.— Power  of  Attorney  to  Direct 


NOTE.— Liability  of  stieriff—For  acts  of  deputy— 
When  deputy  acts  under  directions  of  attorney.  Com- 
pare Paddock  v.  Cameron,  8  Cow.,  212,  note. 
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Execution  of  Fi.  Fa. — Statute — Liability  of 
Slierifffor  Acts  of  Deputy— Adoption  of  'Acts 
of  Deputy  by  Attorney— Principal  and  Agent. 

In  order  to  maintain  an  action  against  a  sheriff  for 
neglecting  to  return  a  ft.  fa.,  it  is  not  necessary  that 
he  be  first  ruled  or  notified  to  make  return. 

The  attorney  of  the  plaintiff  has  power,  under  his. 
original  retainer,  to  authorize  an  officer  holding-  a 
fi.  fa.  issued  by  him,  to  depart  from  the  regular  and 
ordinary  course  of  executing  it ;  and  this  power  con- 
tinues for  at  least  a  year  and  a  day  after  judgment 
perfected.  Per  Cowen,  J. 

Whether,  since 2  R.  S.,  286,  sec.  26,  2d  ed.,  the  at- 
torney's power  over  the  Ji.  fa.  does  not  continue  for 
the  two  years  within  which  he  may  acknowledge 
satisfaction,  qucere. 

Where  the  attorney  gives  a  deputy  sheriff  special 
authority  as  to  his  course  of  proceeding  on  a  11.  fa.; 
e.  0.,  to  hold  it  over  the  return  day,  the  sheriff's  re- 
sponsibility ceases,  and  the  deputy  becomes  the 
agent  of  the  party  for  whom  the  attorney  acted. 
Per  Cowen,  J. 

Though  the  deputy  deviate  from  the  line  of  his 
duty  in  respect  to  aft.  fa.  without  special  authority, 
yet  if  the  attorney  who  issued  it  subsequently 
adopt  the  act,  his  client  cannot  hold  the  sheriff  re- 
sponsible. Per  Cowen,  J. 

An  assumed  agent  is  not  responsible  to  the  prin- 
cipal for  his  acts,  even  though  they  turn  out  to  be 
injurious,  provided  the  principal  has  once  adopted 
them.  Per  Cowen,  J. 

The  adoption  of  one  part  of  a  transaction  done 
under  an  assumed  agency,  inures  as  an  adoption  of 
the  whole.  Semitic. 

A  deputy  sheriff  having  omitted  to  return  ajfJ.  fa., 
received  a  letter  from  the  attorney  written  before 
the  return  day,  proposing  an  arrangement  with  the 
defendant,  provided  he  would  give  a  note,  the  req- 
uisites of  which  were  specified.  A  note  was  ob- 
tained by  the  deputy  and  sent  to  the  attorney :  but 
not  conforming  to  the  requisitions  of  the  letter,  it 
was  sent  back.  Held,  in  an  action  against  the  sheriff 
for  neglecting  to  return  theft,  fa.,  that  he  was  liable. 

Otherwise,  had  the  deputy  complied  with  the 
terms  proposed  in  the  letter  within  a  reasonable 
time  after  receiving  it. 

Citations— Laws,  1840,  p.  &34,  sec.  24 ;  15  Johns.,  456  ; 
2  Hill,  117. 120,  n.  a,  338 ;  IHill,  656,  659;  2  R.  S.,  286, 
sec.  26,  2ded.;7Cow.,  739,  744 :  22  Wend.,  566 ;  2  Johns. 
Gas.,  424;  Liverra.  Ag.,  44,  47;  Pal.  Ag.,  172,  Lloyd'a 
ed. 

CASE,*triedat  the  Schoharie  Circuit,  [*553 
October  27,  1841,  before  Cushman,  G. 
Judge.  The  action  was  brought  against  South- 
land,'sheriff  of  Wayne  Co.,  for  not  returning 
&fi.fa.  issued  on  a  judgment  in  this  court  in 
favor  of  the  plaintiffs,  Corning  &  Homer, 
against  one  Copp.  Thefi.fa.  was  issued  by 
W.  D.  White  as  attorney  for  the  plaintiffs, 
with  directions  indorsed  to  levy  and  collect 
$688.22.  It  was  made  returnable  sixty  days 
from  the  receipt  thereof  by  the  sheriff.  One 
Warren,  a  deputy  of  the  defendant,  received 
the  fi.  fa.  December  24,  1840.  January  11, 
1841,  the  deputy  wrote  to  Mr.  White  that  he 
had  levied  on  personal  property  sufficient  to 
secure  the  debt,  and  had  it  receipted.  The 
deputy  wrote  again  February  17,  1841,  inform- 
ing Mr.  White  that  he  had  received  $200  on 
the  execution,  viz. :  $100  January  27,  and  $100 
February  12,  1841,  inclosing  a  certificate  of  de- 
posit for  the  amount,  and  saying  he  should 
receive  more  soon.  A  letter  was  produced 
written  by  Mr.  White  to  the  deputy  February 
18,  1841,  and  post-marked  as  of  that  day  at 
Albany,  in  which  the  former  stated  that  Copp 
bad  promised  to  pay  $200  more  in  a  few  days 
and  that  he  requested  time,  etc.  The  letter 
further  stated  that  the  plaintiffs  would  accept 
a  note  for  $300,  with  at  least  two  good  in- 
dorsers,  provided  Copp  paid  the  balance  of  the 
xecution;  the  note  to  be  at  four  months.  Mr. 
White  suggested  Doct,  Benedict  as  one  of  the 
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indorsers  of  the  note,  and  that  it  should  be 
made  payable  either  at  the  Chautuuqua  Coun- 
ty Bank  or  the  City  Bank  of  Albany.  The  let- 
ter then  proceeded  thus:  "You  may  tell  him 
<i.-opp)  to  draw  such  a  note  and  get  it  indorsed 
to  your  satisfaction,  and  then  send  it  to  E. 
Corning  &  Co.  (the  plaintiff*);  and  if  they  are 
also  satisfied  with  the  note,  and  he  pays  the 
balance  due,  etc.,  I  will  then  direct  you  to  re- 
turn the  execution  satisfied,  by  letter  to  that 
effect.  But  we  cannot  interfere  with  the  ex 
edition;  for  there  being  a  levy  made,  the  judg 
incut  must  be  satisfied."  This  letter  was  re- 
ceived by  the  deputy,  as  he  testified,  about 
February  22  or  23,  1>41.  A  note  was  procured 
554*1  and  *seut  March  7,  1841,  payable  to 
the  order  of  the  plaintiffs;  which,  being  ob 
jectionable  for  that  reason,  was  returned  to 
the  deputy  in  a  letter  from  Mr.  White.  This 
letter  bore  date  March  11,  1841,  and,  after  stat 
ing  the  foregoing  and  other  reasons  for  declin- 
ing to  accept  the  note,  concluded  thus:  "  The 
negotiation  is  at  an  end.  I  sue  the  sheriff  to- 
morrow." The  declaration  in  this  suit  was  ac- 
cordingly filed  the  next  day.  April  24, 1841,  the 
defendant  was  served  with  a  notice  to  return 
the./?,  fa.  in  twenty  days;  and  it  was  returned 
within  that  time. 

The  defendant's  counsel  insisted  that  the 
letter  of  Mr.  White,  dated  February  18,  1841, 
took  effect  from  the  time  it  was  mailed;  and 
the  judge  was  requested  so  to  charge  the  jury. 
He  declined,  however,  but  charged  the  jury 
that  the  principal  question  for  them  to  decide 
was,  as  to  the  time  the  deputy  (Warren)  re- 
ceived the  letter.  If  they  believed  it  reached 
him  before  the  return  day  of  the  fi.  fa.  it 
would  be  their  duty  to  find  for  the  defendant. 
If  they  found  otherwise,  their  verdict  should 
be  for  the  plaintiffs.  Verdict  for  the  plaint- 
iffs, $524.04.  The  defendant  now  moved  for 
a  new  trial  on  a  case. 

Mr.  C.  Tucker,  for  defendant. 

Mr.W.  Tracy,  for  plaintiffs. 

By  the  Court,  Cowen,  J.  It  was  the  duty 
of  the  defendant  to  return  the  fi.  fa.  by  the 
sixtieth  day  after  he  received  it,  Sess.  L.  of 
1840,  p.  334,  sec.  24,  unless  the  return  was 
dispensed  with  by  the  plaintiffs  or  their  attor- 
ney; and  he  was  liable  to  an  action  for  his  neg- 
lect to  discharge  that  duty,  without  first  being 
called  upon  to  make  the  return  by  rule  or  no- 
tice. Burkv.  Campbell,  15  Johns.,  456;  Fisher 
v.  Pond,  2  Hill,  838.  In  this  case  the  return 
day  was  February  23,  1841;  and  the  writ  was 
not  returned  on  that  day.  The  jury  have 
found  that  the  letter  from  the  plaintiffs'  attor- 
ney of  February  18,  the  main  thing  relied  on 
555*]  as  a  dispensation,  *did  not  reach  the 
hands  of  the  defendant's  deputy  till  after  the 
23d.  The  cause  of  action  was  then  perfect, 
unless,  as  insisted,  the  letter  took  effect,  re- 
troactively, as  of  the  18th,  or  as  of  some  day 
previous  to  the  23d. 

There  is  no  doubt  that  an  attorney's  author- 
ity over  a  fi.  fa.  or  other  execution  continues 
for  at  least  a  year  and  a  day  after  judgment 
perfected  in  favor  of  his  client;  and,  for  some 
purposes,  still  longer.  Lush  v.  Hastings,  1 
Hill.  656,  659,  and  cases  there  cited.  He  may 
now  even  acknowledge  satisfaction  at  any  time 
within  two  years.  Id.;  2  R.  8.,  286,  2d  ed., 


sec.  26.  It  would  not,  perhaps,  be  too  much, 
since  the  statute,  to  say  that  his  control  over 
the  execution  should  continue  for  the  two 
years,  without  a  new  warrant;  but  there  is  no 
question  in  this  case  on  the  time.  The  plaint 
ilT's  counsel  takes  his  stand  on  the  narrowness 
of  the  attorney's  power;  and  denies  that  he 
can  authorize  a  deputy  to  depart  from  the  reg- 
ular and  ordinary  course  of  his  duty.  His 
power  in  this  respect  is,  however,  too  well  set- 
tled to  admit  of  question.  Qorham  v.  Gale  7 
Cow.,  739,  744:  Walters  v.  Syke*.  22  Wend., 
566.  The  effect  of  giving  special  authority  is 
also  considered  in  the  cases  cited.  Pro  tanto 
the  deputy  is  made  the  special  agent  of  the 
party  by  whom  the  authority  is  given,  and  the 
relation  of  principal  and  agent  between  him 
and  the  sheriff  is  broken.  The  latter,  there- 
fore, ceases  to  be  liable.  The  relation  of  prin- 
cipal and  agent  arises  between  the  party  and 
the  deputy.  See,  Bk.  v.  Keller,  2  Hill.  117, 
120,  and  the  several  cases  decided  in  Massa- 
chusetts which  are  mentioned  in  not*  a  at  p. 
120. 

Taking  it,  then,  as  the  learned  judge  did  at 
the  trial,  that  Mr.  White's  letter  of  February 
18  contained  an  authority  to  hold  the  execution 
over  the  return  day,  the  case,  may,  I  think,  be 
put  in  this  way:  the  deputy  assumed  the  office 
of  a  private  agent,  and  held  over  on  the  pre- 
sumed assent  of  the  plain  tiffs  or  their  attorney. 
This  he  had  no  right  to  do  at  the  time;  but, 
like  an  act  of  any  other  person  assuming  to  be 
agent,  or  of  an  agent  going  beyond  his  au- 
thority, the  *act  or  excess  may  be  le-  [*55O 
galized  and  rendered  valid  by  subsequent  adop- 
tion. Suppose,  for  instance,  no  letter  had  been 
written  by  Mr.  White,  but  he  had  distinctly 
approved'of  the  delay.  Such  approbation  cer- 
tainly would  not  have  inured  directly  to  dis- 
chargea  claim  or  cause  of  action  founded  on  the 
neglect:  but  it  would  have  had  that  effect  indi- 
rectly,on  the  maxim  Omnisratihabitioretrotrahi- 
tur  et  mandato  priori  cequiparatur.  The  maxim 
was  thus  applied  to  discharge  or  rather  limit  a 
claim  in  Armstrong  v.  Oilchrist,  2  Johns.  Gas., 
424;  see.  Liv.  Ag.,  44,  47.  Indeed,  the  cases  are 
entirely  familiar  and  very  numerous  of  men  as- 
suming to  act  for  others  on  the  emergency  of 
the  occasion  even  wrongfully  and  injuriously, 
being  saved  from  an  action  by  the  party  in- 
terested acquiescing  in  the  transaction  as  done 
for  his  benefit.  Such  an  effect  is  much  favored 
by  the  law;  and  it  is  even  said  that  an  adop- 
tion of  the  transaction  in  part  is  an  adoption 
of  the  whole.  Pal.  Ag.,  172,  et  seq.,  and  cases 
there  cited,  Lloyd's  ed.  The  judge,  I  think, 
erred,  therefore,  in  putting  the  case  to  the  jury 
on  the  question  whether  the  letter  arrived  be- 
fore or  after  February  23. 

This,  however,  is  giving  the  defendant,  I 
apprehend,  little  more  than  the  benefit  of  an 
abstract  proposition;  for  it  is  difficult  to  see 
how  the  acts  of  Mr.  White  can  be  understood 
as  amounting  to  an  adoption  of  the  deputy's 
neglect.  The  letter  of  February  18  specified 
the  terms  on  which  the  plaintiffs  were  willing 
to  arrange  the  execution.  I  do  not  regard  the 
protest  against  interfering  with  the  course  of 
the  execution;  for  the  letter  fairly  implied  an 
authority  to  suspend  all  legal  proceedings  till 
the  lapse  of  a  reasonable  time  for  procuring 
the  proposed  note  and  submitting  it  to  the 
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plaintiffs  for  their  approbation.  The  author 
ity  was  conditional  — a  note  with  indorsers,  to 
be  approved  by  the  plaintiffs.  Had  such  a 
note  been  procured  within  a  reasonable  time, 
and  sent  for  approval,  I  think  there  was  a 
further  implication  that  time  should  also  be  al- 
lowed for  an  answer,  before  a  suit  could  be 
brought  against  the  sheriff ;  and  so  the  suit 
might  in  such  case  be  objectionable  as  prema- 
•557*]  ture.  *But  the  condition  on  which  le- 
gal proceedings  were  to  be  suspended  was 
never  complied  with  by  the  deputy  at  all. 
When  the  letter  mentioned  security  by  an  in- 
dorsed note  as  the  condition,  it  must  be  taken 
to  have  intended  a  note  not  merely  indorsed  in 
form,  but  one  so  framed  as  to  be  properly  in- 
dorsed ;  in  other  words,  a  note  taken  accord- 
ing to  the  ordinary  rules  of  business,  and  avail- 
able, per  se,  against  the  indorsers.  A  full  and 
adequate  levy  had  been  made,  of  which  the 
plaintiffs  were  informed  by  the  deputy.  Their 
consent  was  to  a  good  indorsed  note  payable 
at  one  of  the  two  banks  mentioned,  in  such 
form  as  to  bring  cash,  without  its  being  essen- 
tial to  add  their  own  names  unless  they  pleased. 
Accidentally  the  note  was  not  so  framed;  and 
it  would  not  have  been  cashed  by  the  bank  or 
any  prudent  man  without  the  plaintiff's  names 
as  first  indorsers.  This  was  a  substantial  dis- 
regard of  the  condition.  It  must  be  taken  as 
never  complied  with  at  all  up  to  the  time  of  the 
last  letter  ;  and  it  was  then  too  late  to  mend 
the  matter.  A  party  may  always  annex  such 
condition  to  the  execution  of  a  power  as  he 
pleases.  The  condition  here  was,  in  short,  that 
a  note  in  a  certain  form  should  be  procured  in 
a  reasonable  time.  That  was  not  done,  and 
the  case,  therefore,  stood  when  the  suit  was 
commenced  just  as  if  no  negotiation  had  ever 
begun. 

Further  forbearance  would  no  doubt  have 
resulted  in  a  correction  of  the  mistake,  thus 
proving  beneficial  to  both  parties;  and  this  ac- 
tion seems  to  have  been  brought  in  a  pet. 
Such  haste  may  be  regretted;  but  I  have  found 
it  impossible  to  discover  among  the  circum- 
stances any  materials  of  which  a  legal  defense 
can  be  predicated. 

New  trial  denied. 

Officer  or  agent— Ratification  of  acts  of.  Cited  in— 
1  N.  Y.,  445 ;  10  N.  Y.,  454 : 13  N.  Y.,  594 ;  32  N.  Y..  180; 
67  N.  Y.,  143 :  59  Barb.,  102 :  1  Wall.,  654  (68  U.  S.  Book 
XVII.,  Law.  ed.):  1  Wood.  &  M.,  358. 

Ministerial  officer— Neglect  of  official  duty—IAabtt' 
itu  for  acts  of  self  and  of  deputy.  Reviewed— 6  Lans., 
21ti:  218. 

Cited  in— 7  N.  Y.,  458 ;  10  N.  Y.,  401 ;  46  Barb.,  560: 
59  Barb.,  102  ;  46  Super.,  249. 

Officer— When  a  private  agent.  Reviewed— 6  Lans., 
316, 218. 

Cited  in -77  N.  Y.,  471. 

Attorney— Authority  of,  over  execution,  etc.  Citec 
in— 28  N.  Y,,  293, 297 :  63  N.  Y.,  419  ;  68  N.  Y.,  540 ;  74 
N.  Y.,403;7  W.  Dig.,  263. 

Also  cited  in -4  Denio,  259. 
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Action  of  Debt  for  Costs  Ordered  to  be  Paid  by 
C.  P.  Attachment — Practice. 

Costs  ordered  to  be  paid  by  a  Court  of  C.  P.  on 
the  decision  of  a  special  motion,  may  be  recovere< 
in  this  court  by  action  of  debt,  if  it  appear  that 
by  reason  of  the  defendant's  residence  out  of  the 
jurisdiction  of  the  C.  P.  he  cannot  be  proceeded 
against  by  attachment. 

HILL  3. 


In  general;  an  action  upon  a  recognizance  of  bail 
must  be  brought  in  the  court  where  the  judgment 
against  the  principal  was  recovered ;  but  if  the 
udgment  was  in  a  Court  of  C.  P.,  the  suit  may  be 
Brought  in  this  court,  provided  either  of  the  de- 
fendants has  removed  out  of  the  jurisdiction  of  the 

Citations— 2  H.  Bl.,  248  ;  4  Taunt.,  705 :  3  Cai.,  22 ;  1 
Camp.,  256 ;  3  B.  &  Aid.,  52 ;  7  Johns.,  318 ;  13  Johns., 
424  ;  1  Hill,  604. 

T\EMURRER  to  declaration.  The  action  was 
-L/debt,  to  recover  a  sum  of  money  which  the 
defendant  had  been  ordered  to  pay  to  the 
plaintiff  on  the  granting  of  a  special  motion 
ay  the  Madison  C.  P.  The  declaration  con 
tained  averments  showing  the  nature  of  the 
motion,  the  decision  of  the  court  thereon,  the 
taxation  of  the  costs,  etc.  It  was  also  alleged 
hat,  by  reason  of  the  non-payment  of  the  costs 
on  demand,  an  order  for  an  attachment  was 
granted,  but  that  since  that  time  the  defend- 
ant had  not  resided  within  the  jurisdiction  of 
the  court.  Demurrer  and  joinder. 

Mr.  I.  S.  Spencer,  for  defendant. 

Mr.  T.  Jenkins,  for  plaintiff. 

By  the  Court,  Nelson,  Ch.  J.  The  only 
question  arising  upon  this  demurrer  is,  wheth- 
er an  action  of  debt  may  be  maintained  to  re- 
cover a  bill  of  costs  ordered  to  be  paid  by  a 
Court  of  C.  P.  on  the  decision  of  a  special  mo- 
tion. The  usual  remedy  is  by  attachment;  but 
here  the  party  has  gone  without  the  jurisdic- 
tion of  the  court,  and  thus  prevented  a  resort 
to  that  kind  of  process.  In  England,  the 
Court  of  C.  P.  have  denied  that  the  action  can 
be  maintained  even  under  the  same  circum- 
stances that  exist  in  this  case.  Emerson  v. 
*Lashley,  2  H.  Bl.,  248;  and  see,  Fry  [*559 
v.  Malcolm,  4  Taunt.,  705.  The  reasons  given 
for  the  decision  are,  that  a  contrary  rule 
would  have  the  effect  to  encourage  a  multiplic- 
ity of  suits  to  enforce  the  interlocutory  orders 
of  inferior  courts  ;  that  such  orders  ought  to 
be  left  to  the  regulation  of  the  courts  where 
they  are  made;  and  that  they  cannot  be  re- 
garded as  final  so  as  to  preclude  an  examina- 
tion into  their  merits  which  would  open  anew 
and  boundless  field  of  litigation.  No  doubt 
the  question  whether  the  action  should  be  sus- 
tained is  one  of  expediency.  It  is  clear,  upon 
general  principles,  that  the  order  affords  a  suf- 
ficient foundation  for  the  suit.  It  is  evidence 
of  a  legal  liability  determined  by  a  court  of 
competent  power;  and  debt  is  the  proper  form 
of  action  to  enforce  it. 

In  Post  v.  Neafte,  3  Cai.,  22,  this  court  held, 
that  an  action  of  debt  would  lie  on  a  decree  to 
pay  a  certain  sum  of  money  made  by  a  Court 
of  Equity  in  N.  J.  And  in  Sadler  v.  Robins, 
1  Camp.,  256,  Ld.  Ellenborough  held,  that  as- 
sumpsit  would  lie  on  a  like  decree  of  a  Court 
of  Chancery  in  Jamaica.  The  same  doctrine 
was  admitted  by  the  court  in  Carpenter  v. 
Tfwrton,  3  B.  &  Aid.,  52,  though  they  refused 
to  sustain  the  action  in  that  case  upon  some- 
what technical  and  refined  reasoning. 

It  appears  to  me,  after  courts  have  agreed 
to  entertain  actions  upon  judgments  of  for- 
eign courts,  whether  of  record  or  not,  and 
upon  judgments  of  almost  every  species  of  in- 
ferior domestic  tribunals  not  of  record,  there 
is  not  much  force  in  the  argument  against  al- 
lowing them  in  cases  of  interlocutory  orders 
for  the  pavment  of  money,  made  by  courts  of 
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record  and  of  general  jurisdiction.  After  all, 
the  question  comes  back  to  one  of  simple  ex- 
pediency. 

I  agree,  that  it  would  be  very  unfit  to  enter- 
tain an  action  where  it  was  in  the  power  of 
the  court  making  the  order  to  enforce  obedi- 
ence by  attachment.  Neither  necessity  nor 
convenience  call  for  the  action  in  such  a  case. 
But  where  the  defendant  has  gone  beyond  the 
jurisdiction  of  the  court,  and  left  it  powerless 
in  respect  to  the  more  appropriate  and  sum 
5OO*]  mary  *remedy,  it  is  obvious  that  a 
failure  of  justice  must  ensue  from  the  mere 
act  of  the  delinquent  party,  unless  an  action  at 
law  be  permitted. 

We  have  a  somewhat  analogous  case  in  the 
action  upon  a  recognizance  of  special  bail. 
There  the  suit  must,  in  general,  be  brought 
in  the  court  where  the  judgment  against  the 
principal  was  rendered;  and  hence,  if  the 
judgment  was  in  a  Court  of  C.  P.,  the  suit 
upon  the  recognizance  must  be  in  that  court 
also.  But  an  exception  has  been  made  from 
the  necessity  of  the  case,  and  it  may  now  be 
brought  in  this  court  if  either  of  the  defend- 
ants have  removed  beyond  the  jurisdiction  of 
the  C.  P.  Dams  v.  Gillet,  7  Johns..  318;  Bur- 
ius  v.  McCarty,  13  Id.,  424.  (See,  Otis  et  al.  v. 
Wakeman,  1  Hill,  604.) 

There  must  be  judgment  for  the  plaintiff, 
with  leave  to  the  defendant  to  amend  on  the 
usual  terms. 

Ordered  accordingly. 

Cited  in— 1  Denio,  633. 


THE  BANK  OF  ORLEANS  «.  SMITH. 

Principal  and  Agent — Note  Deposited  for  Collec- 
tion— Agency  of  Banks — Payment  through 
Mistake  of  Fact — Action  for  Recovery — Parties. 

If  a  note  payable  at  a  distance  be  deposited  with  a 
bank  for  collection,  and  the  latter  transmit  it  to  an- 
other bank  for  the  same  purpose,  both  are  to  be  re- 
garded as  agents  of  the  holder.  Per  Nelson,  Ch.  J. 

A  bank  at  Troy  received  a  note  for  collection, 
payable  at  Buffalo,  and  sent  it  to  the  Bank  of  Or- 
leans for  the  same  purpose  ;  whence  it,  was  trans- 
mitted to  a  bank  in  Buffalo.  The  cashier  of  the 
Bank  of  Orleans,  actinK  under  the  mistaken  suppo- 
sition that  the  money  due  on  the  note  had  been  col- 
lected and  deposited  to  the  credit  of  his  Bank,  paid 
the  amount  to  the  bank  at  Troy,  and  the  latter  paid 
it  over  to  the  holder.  Held,  that  the  Bank  of  Or- 
leans, having  parted  with  the  money  under  a  plain 
mistake  of  fact,  might  maintain  an  action  for  it  di- 
rectly against  the  holder. 


The  Bank  of  Orleans  would  have  been  liable  di- 
rectly to  the  holder  for  negligence  on  their  part  in 
regard  to  collecting  the  note,  had  any  occurred. 
Per  Nelson,  Ch.  J. 

The  case  of  Allen  v.  Bk.,  22  Wend.,  215,  comment- 
ed on  and  explained. 

Citations-SB  Wend.,  215 ;  1  Pet.,  50 ;  12  Conn.,  304  ; 
23  Pick.,  330. 

A  88UMP8IT  *for  money  had  and  re-  f  *56 1 
-il.  ceived,  tried  at  the  Orleans  Circuit,  in 
October,  1841,  before  Dayton,  C.  Judge.  The 
plaintiff  claimed  to  recover  a  sum  of  money 
alleged  to  have  been  paid  to  the  defendant  by 
mistake.  On  the  trial,  the  case  was  this:  about 
January  1,  1838,  the  defendant  indorsed  and 
delivered  to  the  Merchants'  and  Mecha-nics' 
Bank  of  Troy,  for  collection,  a  promissory 
note  for  $483.50,  made  by  A.  A.  Hall,  payable 
to  the  defendant  or  order  six  months  after  date, 
at  the  City  Bank  of  Buffalo,  and  dated  Octo- 
ber 1,  1837.  In  February,  1838,  the  cashier  of 
the  Merchants'  and  Mechanics'  Bank  of  Troy 
indorsed  the  note  and  transmitted  it  for  collec- 
tion to  the  plaintiffs,  whose  cashier  soon  after- 
wards indorsed  and  sent  it  by  mail  to  the  Com- 
mercial Bank  of  Buffalo  for  the  same  purpose. 
No  notice  of  protest  having  been  received  by 
the  plaintiffs'  cashier,  he  supposed  the  note 
had  been  paid;  and  accordingly.  April  14, 1^38, 
he  sent  to  the  Merchants'  and  Mechanics'  Bank 
of  Troy  a  draft  for  the  amount  of  the  note,  the 
avails  of  which  were  paid  over  to  the  defend- 
ant. Some  three  weeks  afterwards,  the  plaint- 
iffs were  informed  that  the  note  had  not  been 
received  by  the  Commercial  Bank  of  Buffalo; 
nor  paid  to  them.  Inquiry  was  then  made, 
which  resulted  in  satisfying  the  plaintiffs  that 
the  note  bad  been  lost  in  the  course  of  trans- 
mission by  mail.  The  plaintiffs  thereupon  ad- 
vised the  Merchants'  and  Mechanics'  Bank  of 
Troy  of  the  circumstances,  and  claimed  to  have 
the  amount  of  their  draft  refunded.  The  cash- 
ier of  the  latter  bank  communicated  the  facts 
to  the  defendant,  who  refused  to  return  the 
money;  whereupon  this  action  was  brought. 
The  evidence  tended  to  show  that  Hall,  the 
maker  of  the  note,  was  utterly  insolvent  when 
it  fell  due,  and  that  he  had  so  remained  ever 
since.  The  note  was  produced  on  the  trial  by 
a  clerk  of  the  commercial  Bank  of  Buffalo, 
who  testified  that  he  received  it  from  the  pres- 
ident of  the  Bank  a  few  days  before,  but  did 
not  know  how  or  when  the  president  received 
it.  Evidence  was  given  upon  the  question 
whether  the  last  mentioned  bank  had  not  in 
fact  received  the  note,  and  been  guilty  of  neg- 


NOTE.— Negotiable  paper— Collection  of— Banks  as 
agents— Responsibility  of  bank  with  which  paper  pay- 
able at  a  distance  is  deposited—  Whether  second  hank, 
to  which  intch  paver  is  sent  is  agent  of  holder. 

In  7  1 1  ill,  .vx,,  it  is  said  that  the  above  case  of  Bank 
of  Orleans  v.  Smith  was  reversed  by  the  Court  of 
Errors  "  upon  points  raised  by  the  pleadings,  and 
not  appearing  upon  the  bill  of  exceptions,  so  that 
the  decision  in  3  Hill,  561,  et  seq.,  has  still  the  force 
of  a  precedent."  In  Montgomery  Co.  Bank  v.  Al- 
bany City  Bank,  7  N.  Y.,  461.  however,  the  principal 
case  was  overruled.  The  New  York  doctrine  was 
stated,  per  Allen,  J.,  in  Ayrault  v.  Pacific  Bank,  47 
N.  Y..  573,  as  follows:  "  A  bank  receiving  a  bill  or 
promissory  note  for  collection,  whether  payable  at 
its  counter  or  elsewhere,  is  liable  for  any  neglect  of 
duty  occurring  in  its  collection  by  which  any  of  the 
parties  are  discharged,  whether  of  the  officers  and 
immediate  servants  or  other  agents  of  the  bank,  or 
its  correspondents,  or  agents  employed  by  such  cor- 
respondents." 

Compare  Shlpsey  v.  Bowery  Nat.  Bank,  59  N.  Y.. 
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485 ;  Com.  Bank  of  Kv.  v.  Varnum.  49  N.  Y.,  369 ; 
Briggs  v.  Central  Nat.  Bank,  89  N.  Y.,  182. 

Some  cases  hold  that  if  a  bank  shows  that  it  exer- 
cised due  diligence  in  the  selection  of  its  notary, 
agents  or  correspondents,  it  will  be  exonerated  from 
responsibility  for  their  acts.  See  Stacy  v.  Dane  Co. 
Bank.  12  Wis..  629;  Hyde  v.  Planters'  Bank,  17  La., 
666;  Britton  v.  Nichols  (Sup.  Ct.  U.  S.),  3  Morrison's 
Tr.,  693. 

Other  cases  draw  a  distinction  between  paper  de- 
posited f  or  collection-against  a  resident  of  the  place 
in  which  the  bank  is  located  and  against  residents 
of  other  places.  See  Dorchester  Bank  v.  New  En- 
gland Bank.  1  Gush.,  186;  East  Haddam  Bank  v. 
Scovill.  12  Conn.,  303 ;  Daly  v.  Butchers'  and  Drovers' 
Bank,  56  Mo.,  94. 

As  to  proof  of  usage  as  affecting  responsibility  of 
bank.see  Warren  Bank  v.  Suffolk  Bank,  lOOiufa.JHB. 

"The  cases  which  hold  the  bank  absolutely  liable 
for  any  laches  or  negligence  whereby  the  holder  of 
the  paper  suffers  loss  commend  themselves  to  our 
approbation."  1  Daniel,  Neg.  lusts.,  sec.  342. 
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562*]  ligence  in  *regard  to  the  collection  of 
it.  The  defendant's  counsel  moved  for  a  non- 
suit, on  the  ground  that  the  plaintiff s' remedy, 
if  any,  was  against  the  Merchants'  and  Mechan- 
ics' Bank  of  Troy,  there  being  no  contract  ex- 
press or  implied  between  the  plaintiffs  and  the 
defendant.  The  circuit  judge  overruled  the 
motion,  and  the  defendant's  counsel  excepted. 
The  judge  charged  the  jury  that  the  plaintiffs 
were  responsible  for  the  negligence,  if  any,  of 
the  Commercial  Bank  of  Buffalo;  and  that  if 
the  jury  should  be  of  opinion  there  had  been 
negligence  either  on  the  part  of  the  plaintiffs 
or  the  Commercial  Bank,  they  ought  to  find  a 
verdict  for  the  defendant,  unless  they  believed 
that  Hall,  the  maker  of  the  note,  was  insolvent 
when  it  became  due.  That  if  they  found  the 
fact  of  such  insolvency,  and  that  the  defend- 
ant had  therefore  lost  nothing  by  the  neglect 
or  delay  of  the  plaintiffs  or  their  agent,  they 
were  entitled  to  recover.  The  defendant's  coun- 
sel excepted  to  that  part  of  the  charge  relating 
to  the  effect  of  Hall's  insolvency.  The  jury 
rendered  a  verdict  in  favor  of  the  plaintiffs  for 
the  amount  of  the  note  and  interest;  and  the 
defendant  now  moved  for  a  new  trial  on  a  bill 
of  exceptions. 

Mr.  S.  Stevens,  for  defendant. 

Mr.  C.  M.  Jenkins,  for  plaintiffs. 

By  the  Court,  Nelson,  Ch.  J.  I  am  of  opin- 
ion that  the  ruling  of  the  learned  judge  at  the 
circuit  was  correct;  or,  at  least,  that  it  was  as 
favorable  to  the  defendant  as  the  settled  prin- 
ciples of  law  would  warrant.  The  plaintiffs, 
so  far  as  they  were  connected  with  the  steps 
taken  for  the  collection  of  the  note  in  question, 
are  to  be  regarded  as  the  defendant's  agents. 
As  such,  they  were  responsible  to  him  for  a 
faithful  discharge  of  their  duties  and  obliga- 
tions, and  are  entitled  to  all  the  rights  and 
privileges  growing  out  of  that  relation.  Had 
they  collected  the  money,  they  might  have 
been  made  directly  liable  to  the  defendant;  or, 
if  the  debt  had  been  lost  by  reason  of  their 
563*]  *laches  or  other  misconduct  in  deal- 
ing with  the  note,  they  would  have  been  im- 
mediately answerable  for  the  default.  If,  there 
fore,  they  have  paid  the  money  in  question  by 
mistake,  and  under  circumstances  which,  upon 
established  principles,  entitle  them  to  recover 
it  back,  the  action  is  properly  brought  against 
the  defendant.  Why  bring  it  against  the  bank 
at  Troy?  They  were  but  the  agents  of  the  de- 
fendant, and  a  recovery  against  them  would 
only  have  the  effect  of  multiplying  actions,  as 
they  would  have  an  immediate  remedy  over 
against  the  defendant. 

The  only  pretense  for  insisting  that  the  ac- 
tion should  have  been  brought  against  the 
bank  at  Troy,  arises  from  the  doctrine  of  the 
case  of  Allen  v.  Bk.,  22  Wend.,  215,  on  error, 
which  holds  that  a  bank  receiving  paper  for 
collection  at  a  distant  place,  is  liable,  in  the 
absence  of  any  special  agreement  to  the  con- 
trary, for  the  negligence  or  misconduct  of  the 
foreign  agent  to  whom  they  transmit  it  for 
this  purpose;  a  rule  which,  when  applied  to 
this  case,  would  make  the  Troy  Bank  respon- 
sible for  the  negligence  of  the  plaintiffs,  and, 
perhaps,  of  the  Commercial  Bank  of  Buffalo. 
This  court  decided  in  the  case  referred  to,  15 
Wend.,  482,  that  the  only  obligation  which  the 
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bank  incurred  was,  to  forward  the  paper  in 
due  season  to  a  competent  agent  at  the  place 
of  payment  with  directions  to  take  the  neces- 
sary steps  to  charge  the  drawers  and  indorsers; 
and  such  appears  to  be  the  general  commercial 
rule.  Bk.  v.  Tripktt,  1  Pet.,  25;  Bk.  v.  Scovil, 
12  Conn.,  304;  Fabens  v.  Bk.,  23  Pick.,  330. 

But  the  doctrine  of  Allen  v.  Bk.,  as  settled 
by  the  Court  of  Errors,  conceding  it  to  be 
sound,  in  no  way  interferes  with  the  view  taken 
of  this  case.  The  distant  agent  may  still  be 
considered  as  the  agent  of  the  holder  as  well 
as  of  the  Bank  transmitting  the  paper.  That 
case  proves  only  that  he  has  an  election  as  to 
the  remedy  and  may  resort  to  either  party — 
the  agent  employed  to  transmit,  or  the  one  to 
whom  the  paper  is  transmitted  for  collection. 
*It  has  not  been  decided  that  the  rela-  [*564 
tion  of  principal  and  agent  does  not  exist  be- 
tween the  holder  and  the  foreign  agent,  or  that 
an  action  could  not  be  sustained  by  the  former 
directly  against  the  latter  for  negligence  in  re- 
spect to  charging  the  proper  parties. 

New  trial  denied. 

Reversed— 7  Hill,  595. 

Criticised— 7  N.  Y.,  461, 462. 

Disapproved— 11  N.  Y.,  212. 

Cited  in-64  N.  Y..  319 ;  21  Am.  Rep.,  614 ;  4  Hun, 
602 ;  8  Barb.,  322 ;  19  Barb.,  396 ;  22  Barb.,  630;  5  How. 
Pr.,  171;  2Sandf.,  253. 


CLOYES  v.  THAYER  &  MORSE. 

Pleading — Notice  of  Defense  of  Usury — Sufficien- 
cy of— Statute —  Witness,  not  Sound  to  Crim- 
inate Himself— Privilege,  a  Personal  One — 
Waiver — Error. 

The  notice  of  the  defense  of  usury  required  to  be 
given  by  the  Act  of  May  15, 1837,  in  order  to  entitle 
the  defendant  to  the  testimony  of  the  plaintiff,  can 
only  be  interposed,  as  in  other  cases,  with  the  gen- 
eral issue.  Per  Nelson,  Ch.  J. 

Such  notice  should  contain  the  substantial  requi- 
sites of  a  plea ;  viz.:  a  precise  statement  of  the  usu- 
rious contract  and  the  amount  of  usurious  interest 
received.  Per  Nelson,  Ch.  J. 

Where,  in  an  action  upon  a  promissory  note,  the 
defendant  gave  notice,  in  general  terms,  that  he 
would  prove  the  note  to  have  been  given  for  mon- 
ey loaned  upon  a  usurious  consideration;  held,  that 
the  notice  was  defective,  and  that  the  plaintiff  was 
not  obliged  to  testify. 

A  witness  is  not  bound  to  testify  to  matters  which 
may  tend  to  criminate  him  or  even  subject  him  to  a 
penalty. 

Accordingly,  where,  in  an  action  upon  a  promis- 
sory note  by  one  to  whom  it  had  been  transferred, 
the  payee  was  called  to  prove  that  it  was  given  upon 
an  usurious  consideration ;  held,  that  he  was  not 
bound  to  testify,  though  the  note  was  made  prior 
to  the  Act  of  May  15, 1837. 

The  witness'  privilege  is  personal,  and  if  he  assert 
it,  but  is,  nevertheless,improperly  compelled  to  an- 
swer, the  party  cannot  allege  this  for  error. 

Otherwise,  however,  if  the  witness  be  improperly 
excused  from  testifying1 ;  in  which  case  the  party 
prejudiced  by  it  may  bring  error,  etc.  Per  Nelson, 
Ch.  J. 

Citations— Laws,  1837,  p.  487,  sec.  2 ;  3  T.  R.,  531 ;  3 
Mod.,  35:  2  Chit.  PL,  46,  47: 1  Saund.,  295,  n.  1 ;  Cowp., 
671 ;  Com.  Usury,  203 ;  4  Paige,  533;  24  Wend.,  360;  1 
Moody  &  M.,  48,  n.  h ;  4  Conn.,  408;  6  Cow.,  259 ;  Cow. 
&  H.  Notes  to  Phil.  Ev.,  748 ;  3  Hill,  258,  395,  398,  n.  b. 

A8SUMPSIT,  tried  at  the  Onondaga  Circuit, 
in  October,  1841,beforeMoseley,  C.  Judge. 
The  action  was  on  a  promissory  note  bearing 
date  November  27,  1885,  payable  to  bearer, 
made  by  the  defendants  and  transferred  to  the 
plaintiff  by  Isaac  Hovey,  the  payee.  The  de- 
fendants pleaded  the  general  issue,  and  gave 
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notice,  in  general  terms. that  they  would  prove 
the  note  to  have  been  given  to  Hovey  upon  an 
565*]  usurious  consideration;  *also,  that  the 
note  was  given  upon  a  loan  of  money  by  Hov- 
ey to  one  of  the  defendants,  the  other  signing 
it  as  security  ;  and  that  upon  said  loan  it  was 
agreed  that  Hovey  should  receive  more  than 
at  the  rate  of  7  per  cent,  per  annum,  contrary 
to  the  statute,  etc.  The  notice  was  duly  veri- 
fied. On  the  trial,  the  execution  of  the  note 
was  admitted,  and  the  defendants'  counsel 
called  the  plaintiff  as  a  witness, for  the  purpose 
of  proving  the  alleged  usury.  The  plaintiff's 
counsel  objected  to  his  being  sworn,  on  the 
ground  that  the  notice  given  with  the  defend- 
ants' plea  was  defective  in  not  setting  forth 
any  usurious  agreement.  The  circuit  judge 
overruled  the  objection,  and  the  plaintiff's 
counsel  excepted.  The  plaintiff  was  then  sworn 
and  examined  as  a  witness.  The  defendants' 
counsel  called  Isaac  Hovey  as  a  witness,  and 
asked  him  if  he  was  the  original  holder  of  the 
note.  The  witness  declined  answering  the  ques- 
tion, for  fear,  as  he  said,  that  his  reply  might 
form  a  link  in  the  chain  of  evidence  to  convict 
him  of  a  criminal  offense.  The  circuit  judge 
required  the  witness  to  answer  the  question 
and  to  testify  in  relation  to  the  receipt  by 
him  of  the  alleged  usury;  giving  as  the  reason 
for  his  decision  that  it  was  not  an  offense  to 
take  usury  when  the  note  in  question  was  ex- 
ecuted. The  plaintiff's  counsel  excepted.  The 
jury  rendered  a  verdict  in  favor  of  the  defend- 
ants ;  and  the  plaintiff  now  moved  for  a  new 
trial  on  a  bill  of  exceptions. 

Mr.  T.  Jenkins,  for  plaintiff. 

Mr.  B.  D.  Noxon,  for  defendants. 

By  the  Court,  Nelson,  Oh.  J.  The  Act  of 
1837,  Sess.  L.  1837.  p.  487,  sec.  2,  provides, 
among  other  things.that  if  the  defendant  shall 
plead  or  give  notice  of  the  defense  of  usury 
and  shall  verify  the  same  by  affidavit,  he  may, 
for  the  purpose  of  proving  the  usury,  call  and 
examine  the  plaintiff  as  a  witness  in  the  same 
manner  as  other  witnesses.  It  is  quite  obvious 
from  the  connection  in  which  the  defendant  is 
566*]  allowed  *to  give  the  notice  required  by 
the  statute,  that  it  is  to  be  given  as  in  other 
cases  under  the  general  issue.  It  should  con- 
tain matters  which,  if  pleaded,  would  consti- 
tute a  good  plea  of  usury.  Indeed,  it  ought 
to  embrace  all  the  substantial  requisites  (see. 
Fuller  v.  Rood,  ante,  p.  258),  of  such  a  plea;  t. 
e.,  a  precise  statement  of  the  usurious  contract 
and  the  amount  of  usurious  interest  received. 
Tate  v.  Wettings,  3  T.  R..  531;  Hinton  v.  Roffey, 
3  Mod.,  35.  In  the  latter  case  it  was  expressly 
held  that,  in  pleading  the  statute  of  usury,  the 
corrupt  agreement  and  the  usurious  interest 
taken  must  be  accurately  set  forth.  And  see, 
2  Chit.  Pl.,46,  47;  1  Saund.,  295,  n.  1;  Carlisle 
v.  Trears,  Cowp.,  671;  Com.  Usury,  203; 
Vroom  y.  Ditmas,  4  Paige,  533. 

The  court  erred,  also,  in  compelling  the  pay 
ee  of  the  note  to  answer  questions  tending  to 
criminate  himself.  Jt  was  expressly  held  in 
Burn*  v.  Kempshatt,  24  Wend.,  360,  that  the 
answer  in  a  like  case  might  tend  to  subject  .him 
either  to  a  penalty  or  to  an  indictment  for  a 
misdemeanor. 

But  the  error  is  not  available  to  the  plaintiff. 
The  privilege  belongs  exclusively  to  the  wit- 
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ness,  who  may  take  advantage  of  it  or  not  at 
his  pleasure.  The  party  to  the  suit  cannot  ob 
lect.  He  has  no  right  to  insist  upon  the  privi- 
lege and  require  the  court  to  exclude  the  evi- 
dence on  that  ground.  The  witness  may  waive 
it  and  testify,  in  spite  of  any  objection  coming 
from  the  party  or  his  counsel.  Thomas  v.  New- 
ton, 1  Carr.  &  P. ,  48,  n.  b. ;  Treat  v.  Browning, 
4  Conn.,  408;  Southard  v.  Rexford,  6  Cow., 259; 
Cowen  &  H.  Note*  to  Phil.  Ev.,  748.  (See, 
Ward  v.  People,  ante,  pp.  895,  898,  n.  b).  If  or- 
dered to  testify  in  a  case  where  he  is  privileged, 
it  is  a  matter  exclusively  between  the  court  and 
the  witness.  The  latter  may  stand  out  and  be 
committed  for  contempt,  or  he  may  submit ; 
but  the  party  has  no  right  to  interfere  or  com- 
plain of  the  error.  It  would  be  otherwise  if 
the  court  allowed  the  privilege  in  a  case  where 
the  witness  had  "not  brought  himself  [*567 
within  the  rule,  as  the  party  would  then  be 
improperly  deprived  of  his  testimony. 

Upon  the  other  ground,  however,  viz.:  that 
the  notice  given  with  the  plea  was  defective 
under  the  Statute  of  1837,  a  new  trial  must  be 
granted  for  the  error  in  compelling  the  plaint 
iff  to  be  sworn  and  give  evidence  on  the  ques- 
tion of  usury.  It  does  not  appear  that  he  testi- 
fied to  any  material  fact  and,  therefore,  the 
error  might  have  been  disregarded  on  a  case  ; 
but  as  this  is  a  bill  of  exceptions,  it  was  not 
important  to  state  anything  more  in  the  bill 
thau  sufficient  to  show  that  the  question  was 
properly  raised  on  the  trial. 

New  trial  granted. 

Witness— When  privileged  from  testifying.  Cited 
in— 5  Hill,  542;  2  Denio,  158. 

Privilege  personal  tn  witness.  Cited  in— 72  N.  T., 
573;  28  Am.  Rep.,  184;  39  How.  Pr.,  158;  20  Am.  Rep.. 
690:  65  Me.,  241. 

Usury— Pleading— Notice.  Cited  in— 2  Keyes,  578: 
3  Keyes,  169 ;  2  Abb.  App.  Dec.,  294 ;  12  Barb.,  603;  6 
Abb.  Pr..  76;  Co.  R.  N.  8..  357. 


THE  TRUSTEES  OF  THE    PRESBYTE- 
RIAN SOCIETY  IN  WATERLOO 

THE  AUBURN  &  ROCHESTER  R.  R.  COM- 
PANY. 

Eminent  Domain — Highways — Laying  Out  of, 
Gives  Public  Mere  Right  of  Passage — Title  to 
Land,  Remains  in  Owner  of  Soil — Legislature 
Cannot  Authorize  Railroad  to  Cross  Highway 
witJtout  Compensation  to  Such  Owner. 

The  laying  out  of  a  highway  gives  to  tne  public  a 
mere  right  of  passage,  with  the  powers  and  privi- 
leges incident  to  such  right ;  and  the  owner  of  the 
soil  over  which  the  road  passes  is  not  thereby  de- 
vested  of  his  title  to  the  land. 

Where  one  section  of  a  railroad  charter  prohibited 
the  Company  from  entering  upon  lands  necessary 


NOTE.—  Ownership  of  land  in  highway— Legislature 
cannot  authorize  railroad  to  cross  witliout  compen- 
sating owner  of  soil.  Williams  v.  N.  Y.  C.  R.  R.  Co.. 
16  N.  Y.,  97 ;  Imlay  v.  Union  B.  R.  R.  Co.,  26  Conn., 
249 :  Fletcher  v.  Auburn  &  S.  R.  R.  Co..  25  Wend., 
462. 

See,  also.  Brown  v.  Cayuga  &  8.  R.  R.  Co.,  12  N. 
Y.,  486:  People,  ex  rel.  Van  Sickle,  v.  Eldredge.  3 
Hun,  541. 

Distinction  taken,  between  turnpike  and  railroad 
companies.  Benedict  v.  Goit,  3  Barb.,  459. 

As  to  street  railways,  see  People  v.  Kerr,  37  Barb., 
a57 :  27  N.  Y.,  188 ;  People  v.  Law,  34  Barb..  494. 

Compare,  generally.  Story  v.  N.  Y.  El.  R.  R.  Co. , 
90  N.  Y.,  122;  Danolds  v.  State  of  N.  Y.,  89  N.  Y.,  36. 
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for  constructing  the  road,  until  after  they  had  ac- 
quired a  right  by  gift  or  purchase  from  the  owner, 
or  an  assessment  of  damages,  etc.,  and  then  fol- 
lowed another  section  providing  that,  in  case  it  be- 
came necessary  to  construct  the  road  across  any 
highway,  it  should  be  lawful  for  the  Company  to 
do  so,  they  to  restore  the  highway  to  its  former 
state  of  usefulness:  held,  that  the  road  haying  been 
built  across  a  highway  without  either  a  gift  or  pur- 
chase of  the  soil  over  which  it  passed,  or  an  assess- 
ment of  the  owner's  damages,  the  Company  were 
liable  to  him  in  trespass. 

The  Legislature  have  no  power  to  authorize  the 
construction  of  a  railroad  acrossla  highway, without 
providing  for  a  compensation  to  the  owner  of  the 
land  over  which  it  passes. 

Citations-Laws,  1836,  p.  493,  496,  499;  2  Str.,  1004 ;  1 
Wils.,  110,  111;  6  Mass.,  454;  6  East,  154;  15  Johns.,  447 ; 
12  Wend.,  98;  18  Wend.,  9;  25  Wend.,  462,  464. 

"HEMURRER  to  plea.  The  declaration  was 
\J  in  trespass  for  entering  upon  the  plaint- 
iffs' premises,  situate,  etc.,  digging  up  the  soil, 
etc.,  placing  thereou  large  quantities  of  tim- 
ber, etc.  The  defendants  pleaded, in  substance, 
that  the  premises  on  which  the  trespass  was  al- 
leged to  have  been  committed  were  a  public 
568*]  *highway;  that  the  defendants'  railroad 
was  laid  out  over  and  across  said  premises  ; 
that,  by  their  A.ct  of  incorporation,  Sess.  L. 
1836.  p.  493,  the  defendants  were  authorized, 
whenever  it  should  be  necessary,  etc.,  to  con 
struct  their  road  upon  and  across  any  highway, 
etc. ;  that,  by  virtue  of  such  authority,  it  be- 
ing necessary,  etc.,  the  defendants  entered 
upon  said  premises,  etc.,  doing  no  unnecessary 
damage, etc. ,  which  was  the  trespass  complained 
of,  etc.  Demurrer  and  joinder. 

Messrs.  J.  Me  Alister  and  B.  D.  Noxon, 
for  plaintiff. 

Messrs.  A.  Worden  and  S.  Stevens,  for 
defendants. 

By  the  Court,  Nelson,  Ch.  J.  The  seventh 
section  of  the  Act  incorporating  the  Auburn  & 
Rochester  R.  R.  Company,  Sess  L.  1836,  pp. 
493,  496,  provides,  that  the  Company  shall  ac- 
quire a  right  to  the  land  necessary  for  the  con- 
struction of  their  road,  before  entering  upon 
the  same,  either  by  gift,  purchase,  or,  in  case 
of  refusal  to  sell,  etc.,  by  an  assessment  of  the 
value  of  the  land,  etc.  By  the  llth  section, 
Id.,  p.  499,  it  is  declared,  that  whenever  it 
shall  be  necessary,  etc.,  to  intersect  or  cross 
any  stream  of  water  or  water-courses,  or  any 
road  or  highway,  etc.,  it  shall  be  lawful  for 
the  Company  to  construct  their  road  across  or 
upon  the  same  ;  but  they  shall  restore  the 
stream  or  water-course  or  the  road  or  highway 
thus  intersected,  to  its  former  state  of  useful- 
ness, etc. 

The  plea  is  founded  upon  the  supposition 
that  this  section  afforded  full  authority  to  the 
defendants  to  lay  out  and  construct  that  track 
of  their  road  over  the  highway  in  question, 
without  first  making  any  compensation  there- 
for. So  far  as  the  public  interest  therein  is 
concerned,  the  supposition  is,  doubtless,  well 
founded.  But  the  plaintiffs  were  not  devested 
of  the  fee  of  the  land  by  the  laying  out  of  the 
highway;  nor  did  the  public  thus  acquire  any 
greater  interest  therein  than  a  right  of  way, 
with  the  powers  and  privileges  incident  to  that 
right;  such  as  digging  the  soil  and  using  the 
timber  and  other  materials  found  within  the 
569*]  *limits  of  the  road,  in  a  reasonable 
manner,  for  the  purpose  of  making  and  repair- 
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ing  the  same.  Subject  to  this  easement,  and 
this  only,  the  rights  and  interest  of  the  owner 
of  the  fee  remained  unimpaired.  Sir  John 
Ladev.  Shepherd,  2  Str.,  1004;  Mayor,  etc.,  of 
Northampton  v.  Ward,  I  Wils.,  110.  Ill;  Per- 
ky v.  Chandler,  6  Mass.,  454;  Harrison  v. Park 
er,  6  East,  154;  Jackson  v.  Hathaway,  15  Johns. , 
447;  Oidney  v.  Earl,  12  Wend.,  98. 

It  is  quite  clear,  therefore,  even  if  the  true 
construction  of  the  eleventh  section  accords 
with  the  view  taken  by  the  counsel  for  the  de- 
fendants, that  the  Legislature  had  no  power 
to  authorize  the  Company  to  enter  upon  and 
appropriate  the  land  in  question  for  purposes 
other  than  those  to  which  it  had  been  original- 
ly dedicated  in  pursuance  of  the  Highway  Act, 
without  first  providing  a  just  compensation 
therefor.  Bloodgood  v.  R.'R.  Co.,  18  Wend., 
9:  Fletcher  v.  B.  R.  Co.,  25  Id.,  462,  464.  But 
we  apprehend  the  provision,  upon  a  true  con- 
struction, applies  only  to  the  public  property 
and  interest  in  the  highway,  and  was  not  in- 
tended to  authorize  the  Company  to  appropri- 
ate to  themselves  any  estate  or  interest  remain- 
ing in  the  owner  of  the  fee.  This  was  the  view 
entertained  of  a  similar  provision  in  the  char- 
ter of  the  Auburn  &  Syracuse  R.  R.  Company, 
25  Wend.,  462,  though  it  was  then  unnecessary 
to  express  an  opinion  upon  the  point  now  be- 
fore us. 

It  was  said  on  the  argument  that  the  high- 
way is  only  used  by  the  defendants  for  the  pur- 
poses originally  designed — the  accommodation 
of  the  public;  and'  for  this  compensation  has 
already  been  made.  This  argument  might 
have  been  used  with  about  the  same  force  in 
the  case  of  Sir  John  Lade  v.  Shepherd,  before 
cited.  There,  the  only  act  of  trespass  was  the 
laying  of  a  plank  across  a  ditch,  with  one  end 
resting  upon  a  highway  running  over  the 
plaintiff's  land.  The  defendant  had  land  lying 
contiguous  to  the  road,  and  used  the  plank  as 
a  bridge.  The  court  held,  that  the  plaintiff 
had  not  parted  with  the  property  *of  [*57O 
the  road,  and  that,  for  all  purposes  except  the 
right  of  passage  by  the  public,  it  was  still  the 
plaintiff's  soil;  that  the  right  claimed  was  an 
easement  to  the  defendant,  and  if  he  would 
have  it,  he  must  agree  with  the  plaintiff  for  it. 
See,  1  Wils.,  111.  So  here,  the  claim  set  up  is 
an  easement;  not  a  right  of  passage  to  the  pub- 
lic, but  to  the  Company,  who  have  the  exclu- 
sive privilege  of  using  the  track  of  the  road  in 
their  own  peculiar  manner.  The  public  may 
travel  with  them  over  the  track,  if  they  choose 
to  ride  in  their  cars;  but,  nevertheless,  the 
Company  are  not  the  public,  nor  can  they  be 
regarded  as  standing  in  the  place  of  the  pub- 
lic. They  are  a  private  company,  an  ideal  in- 
dividual, and  stand,  in  respect  to  the  claim  set 
up,  on  the  footing  of  the  defendant  in  the  case 
just 'referred  to. 

Judgment  for  the  plaintiffs. 

Highway— Respective  rights  nf  public  and  owner  of 
land.  Distinguished-50  N.  Y..  306 ;  10  Barb.,  30. 

Reviewed- 16  N.  Y..  104. 

Explained-39  N.  Y.,  407;  15  Barb.,  209,  210;  23 
Barb.,  489. 

Cited  in— 27  N.  Y.,  202 ;  90  N.  Y.,  173: 1  Trans.  App., 
40 ;  30  Hun,  411 ;  1  T.  &  C.,  548 ;  9  How.  Pr.,  560  ;  33 
How.  Pr.,  47  :  8  Bos.,  372  :  13  Minn..  320. 

Highway— Legislative  grant  to  R.  R.  Co.  of  ease- 
ment or  right  to  cross— Compensation.  Distinguished 
—10  Barb.,  30. 

Reviewed-14  N.  Y.,  521 ;  16  N.  Y..  104. 

GS7 


570 


SUPREME  COURT,  STATE  OF  NEW  YORK. 


1842 


Explalned-39  N.  Y..  407;  23  Barb.,  489;  37  Barb.. 
405,  4011 ;  39  Barb..  498. 

Cited  in-5  Hill.  176;  62  N.  Y..  888;  68  N.  Y..  697; 
^  Barb.,  554;  11  Barb.,  4-r>4;  20  Barb.,  649;  34  Barb., 
503:  49  Barb.,  4»8;  22  How.  Pr..  117:  3  Abb.  N.C., 
313,314:  4  Abb.  N.C.,22;  30  Wis., 37 ;  32  Cal.,  510 ;  26 
Ind..  38 ;  48  Ind.,  191 ;  68  Mo.,  274  ;  16  Am.  Rep.,  028 ; 
(57111.,  445. 

Trespass  upon  highway— Damage*.  Explained— 15 
Barb..  209.210. 

Cited  in-25N.  Y.,  534;  3  Barb.,  465;  30  Hun,  411;  11 
Barb.,  454 :  15  Barb.,  358 ;  20  Wis ,  137 ;  67  111.,  445. 

Private  property  taken  for  puttlic  use— Compensa- 
tion. Explained-39  Barb.,  498. 

Cited  in-7  Barb.,  303 :  18  Barb..  284;  27  Barb.,  521 ; 
34  IJurb.,  503 ;  9  How.  Pr.,  560 ;  22  How.  Pr.,  117  ;  9 
Leg.  Obs..  55. 

THE  PEOPLE  v.  BARTLETT. 

Bonds—  What     Excuses     Non- Performance   of 
Conditions. 

Where  the  performance  of  the  condition  of  a  bond 
or  recognizance  has  been  rendered  impossible  by 
the  act  of  God,  of  the  law,  or  of  the  obligee,  the  de- 
fault is  excused. 

Accordingly,  in  debt  on  a  recognizance  condi- 
tioned thatR.  should  personally  appear  at  the  next 
Court  of  General  Sessions  of  the  County  of  L.  to  an- 
swer to  an  indictment,  etc. ;  held,  a  good  answer  to 
the  action,  that,  intermediate  the  date  of  the  recog- 
nizance and  the  term  of  the  court  therein  men- 
tioned, It.  was  arrested  and  committed  to  jail  in  an- 
other county,  where  he  was  kept  in  confinement 
till  after  the  day  of  appearance  etc. 

Citations— Co.  Litt.,  206o, •  Bac.  Abr.,  tit.  Condi- 
tions, Q :  Vin.  Abr.,  tit.  Condition  G,  c,  pi.  18, 19  and 
I,  c,  pi.  16;  Hurlst.  Bonds,  48:  8  Cow.,  297:  Bro.  Con- 
ditions, pi.  137, 150 ;  Com.  Dig.,  tit.  Condition,  L,  6. 

TVEMURRER  to  plea.  The  declaration  was  in 
\J  debt  upon  a  recognizance  dated  November 
17,  1840,  in  the  penal  sum  of  $1,000,  condi- 
tioned that  one  Rowley  should  personally  ap- 
pear at  the  then  next  Court  of  General  Sessions 
of  Livingston  Co.  to  be  held  in  January  1841,  to 
answer  to  an  indictment  for  gra  nd  larceny.  The 
defendant  pleaded,  in  substance,  that,  after 
the  making  of  the  recognizance  and  before  the 
day  of  appearance  therein  metioned,  Rowley 
was  arrested  and  committed  to  jail  in  the 
571*]  *County  of  Allegany  on  a  charge  of 
grand  larceny,  and  was  there  kept  in  con- 
finement till  June,  1841,  when  he  was  con- 
victed and  sent  to  the  State  Prison  at  Auburn 
where  he  had  ever  since  remained.  Demurrer 
and  joinder. 

Mr.  G.  P.  Barker,  Atty  Oen.,  for  the 
people. 

Mr.  W.  H.  Shankland,  for  the  defendant. 

By  the  Court,  Nelson.  Ch.  J.  I  am  of  opin- 
ion that  the  plea  is  a  good  answer  to  the  ac- 
tion. It  is  a  general  principle  of  law  that 
where  the  performance  of  the  condition  of  a 
bond  or  recognizance  has  been  rendered  impos- 
sible by  the  act  of  God,  or  of  the  law,  or  of 
the  obheee,  the  default  is  excused.  Co.  Litt., 
206  a;"  Bac.  Abr.,  tit.  Conditions,  Q;  Vin. 
Abr.,  tit.  Condition,  G,  c,  pi.  18, 19,  and  I.  c, 
pi.  16;  Hurlst.  Bonds,  48;  People  v.  Manning, 
8  Cow.,  297.  Where  a  man  is  bound  for  the 
appearance  of  W.  N.  in  banco,  if  he  die  before 
the  day,  the  bond  is  saved.  Vin.  Abr.,  tit.  Con- 
dition, G.  c,  pi.  18,  citing  Bro.  Conditions,  pi. 
150,  per  Littleton.  There  is  a  diversity,  says 
Brian,  Ch.  J.,  where  a  condition  becomes  im 
possible  by  the  act  of  God,  as  death,  and  where 
by  a  third  person  (or  stranger)  and  where  by 
the  obligor,  and  whereby  the  obligee;  the  first 
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and  last  are  sufficient  excuses  of  forfeiture, but 
the  second  is  not,  for  in  such  case  the  obligor 
has  undertaken  that  be  can  rule  and  govern 
the  stranger,  and  in  the  third  case  it  is  his  own 
act.  Id.,  pi.  19,  citing  Bro.  Conditions,  pi.  127. 
Baron  Comyn  lays  down  the  rule,  thai  the  per- 
formance of  a  condition  shall  be  excused  by  an 
obstruction  of  the  obligee,  or  by  an  interrup- 
tion of  the  performance  by  him.  He  adds:  "So, 
if  there  be  a  recognizance  to  the  King  for  ap- 
pearance, and  the  party  is  imprisoned  by  A 
and  B  wh*  act  by  lawful  authority  of  the 
King."  Com.  Dig.,  tit,  Condition,  L,  6. 
Judgment  for  the  defendant. 

Denied-29  Am.  Rep.,467, 4«8:  47  Iowa,  118. 

Reviewed— 1  Dill.,  408, 409,  410. 

Explained— 5  Lans.,  205 ;  4  Am.  Rep..  28 ;  25  Ark.. 
317. 

Followed-2  Biss..  414. 

Cited  in-7  Hill.  34 ;  20  N.  Y.,  201 :  23  N.  Y..  150 ;  37 
N.  Y.,  588 ;  50N.  Y.,  622  (10  Am.  Uep.,  531) ;  53  N.  Y.. 
375 :  61  N.  Y.,  176 ;  72  N.  Y.,  505  (28  Am.  Rep.,  170) :  6 
Trans.  App.,  344 ;  39  Barb.,  76;  44  Barb.,  59,  H.,  119, 
667  ;  30  How.  Pr.,  113,  115 ;  53  How.  Pr.,  126 :  3  Bos., 
545 ;  36  Super.,  562 ;  16  Wall.,  369.  370  ;  61  111..  351 ;  14 
Mich..  444 ;  38  N.  J.  L..  248  ;  20  Am.  Rep.,  391,  392  (9 
Vroom.,  251) ;  37  Am.  Rep..  50  (35  Ark.,  532). 


JACOBS  v.  F YLER.         [*5  7  2 

Slander —  Words  Amounting  to  a  Charge  of  Per- 
jury, Actionable  per  se — Materiality  of  Testi- 
mony in  Question,  Presumed— Pendency  of 
Suit  —  Pleading  and  Practice  —  Evidence — 
Variance. 

Words  spoken  in  reference  to  a  judicial  proceed- 
ing and  which  impute  false  swearing  to  one  of  the 
witnesses :  e.  a.,  "  he  has  sworn  false  to  my  injury 
six  or  seven  hundred  dollars,"  amount  to  a  charge 
of  perjury,  and  are,  therefore,  actionable  per  se. 

In  an  action  for  words  of  this  character,  the  ma- 
teriality of  the  testimony  in  reference  to  which  they 
were  spoken,  though  averred  in  the  declaration, 
need  not  be  proved,  but  will  be  presumed. 

As  a  general  rule,  it  is  to  be  intended  that  what  a 
witness  has  sworn  to  is  material.  Per  Cowen,  J. 

In  slander  for  words  charging  false  swearing  in  a 
judicial  proceeding,  if  the  words  themselves  were 
not  so  qualified  as  to  come  short  of  imputing  per- 
jury ,it  will  be  no  defense  that  the  testimony  in  ref- 
erence to  which  they  were  spoken  was  immaterial. 
Per  Cowen,  J. 

Where  the  words  in  themselves  amount  to  a  charge 
of  perjury,  the  plaintiff  need  not  show  that  a  suit 
was  pending,  or  that  the  words  referred  to  any  suit 
in  particular.  Per  Cowen,  J. 

A  pending  suit  and  a  colloquium  respecting  it  are 
only  necessary  in  those  cases  where,  without  them 
the  hearer  would  be  left  in  doubt  whether  the  oath 
of  the  plaintiff  might  not  have  been  voluntary.  Per 
Cowen,  J. 

The  case  of  Bullock  v.  Koon,  9  Cow.,  30,  com- 
mented on  and  explained. 

In  slander  for  words  charging  the  plaintiff  with 
having  sworn  falsely  in  a  pending  suit,  the  declara- 
tion averred  the  suit  and  a  colloquium  respecting  it, 
but  omitted  the  name  of  one  of  the  defendants ; 
and,  at  the  trial,  the  circuit  judge  refused  to  regard 
the  variance.  Held,  that  he  did  right. 

CItations-12  Wend.,  500.  502;  16  Wend..  450:  21 
Pick.,  61 ;  16  Pick.,  1 ;  11  Wend.,  38 ;  8  Wend.,  573, 
577 ;  9  Cow..  30. 

BLANDER,  for  words  imputing  perjury, 
O  tried  before  Moseley.  C.  Judge,  at  the  On- 
ondaga  Circuit,  September  80,  1841.  The  ac- 
tion was  brought  by  Amasa  Jacobs  against  Asa 
Fyler.  The  declaration  set  forth  a  suit  tried  at 


NOTE.  —  Slander  —  Charge  of  perjury  —  What 
amounts  to—  Words  spoken  in  reference  to  a  Judicial 
proceeding.  Compare  Hopkins  v.  Beedle,  1  Cai.. 
347,  note ;  Clark  v.  Dibble,  18  Wend..  601,  note,  and 
note*  cited. 
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.a  Circuit  Court  in  Onondaga  Co.,  between 
Matthew  L.  Winne,  plaintiff,  and  the  said  Asa 
Fyler,  defendant ;  averring  that  Jacobs  was 
there  sworn  and  gave  material  testimony  on 
the  part  and  behalf  of  the  said  Winne,  etc., 
and  that  the  words  complained  of  were  spoken 
of  and  concerning  the  said  Jacobs  and  his  tes- 
timony so  given  in  said  suit,  etc. 

On  the  trial,  the  proof  was  of  a  suit  in  which 
Matthew  L.  Winne  was  plaintiff,  and  Asa  Fyl- 
er and  Orrin  Fyler  were  defendants;  and  that 
the  present  defendant,  in  speaking  of  the  suit 
573*]  *after  it  had  been  tried,  said,  that 
Jacobs  (the  present  plaintiff)  had  sworn  false 
and  ought  to  be  dealt  with  in  the  church.  On 
another  occasion  he  said  to  one  Aylsworth,  re- 
ferring to  the  same  suit,  that  Jacobs  had  sworn 
false  to  his  injury  of  six  or  seven  hundred  dol- 
lars. The  defendant  objected  :  1.  That  the 
proof  varied  from  the  declaration  in  respect  to 
the  suit  in  which  the  plaintiff's  alleged  testi- 
mony was  given  ;  2.  That  there  was  no  suffi- 
cient evidence  of  his  having  been  sworn  in  the 
suit  mentioned  in  the  declaration;  3.  That  the 
materiality  of  the  testimony,  if  any  had  been 
given,  was  not  shown.  The  circuit  judge  over- 
ruled these  objections,  and  submitted  the  cause 
to  the  jury;  whereupon  the  defendant's  coun- 
sel excepted.  Verdict  for  the  plaintiff.  The 
defendant  now  moved  for  a  new  trial  on  a  bill 
of  exceptions. 

Mr.  J.  A.  Spencer,  for  the  plaintiff,  in- 
sisted that  the  several  objections  taken  at  the 
trial  were  well  founded,  and  should  have  been 
allowed.  He  cited  '6  Stark.  Ev.,  1143,  3d  Am. 
ed.;  Bullock  v.  Koon,  9  Cow.,  30;  M'Claughry 
v.  Wetmore,  6  Johns.,  82;  Crookshank  v.Gray, 
20  Id.,  344,  349;  Boss  ads.  Rouse,  1  Wend.,  475; 
Chapman  v.  Smith,  13  Johns.,  78,  81;  Power  v. 
Price,  12  Wend.,  500  ;  8.  C.  on  error,  16  Id., 
450. 

Mr.  B.  D.  Noxon,  contra,  cited  in  answer 
to  the  1st  point,  2  Saund.  PI.  &  Ev.,  796,  797; 
Id., 807-809;  May  v.  Brown,  3  Barn.  &  C.,113; 
Potter  v.  Hopkins,  25  Wend. ,  417  ;  Timber  Co. 
v.  Persons,  2  Hill,  126  ;  2  R.  8.,  343,  344,  2d 
ed.;  Id.,  328.  In  answer  to  the  2d  and  3d 
points,  he  cited  Power  v.  Price,  16  Wend.,  450; 
Stone  v.  Clark,  21  Pick.,  51;  Carter?.  Andrews, 
16  Id..  1. 

By  the  Cburf.Cowen,  J:  If  it  was  necessary 
to  show  the  fact  that  the  plaintiff  was  sworn 
as  a  witness,  the  slander  itself  impliedly  ad- 
mitted it.  That  is  sufficient.  There  was  no  ob- 
jection that  the  proof  was  secondary  in  degree. 

As  a  general  rule,  it  is  t,o  be  intended  that 
574*]  what  a  witness  *has  sworn  to  is  materi- 
al; and  when  he  is  charged  with  having  sworn 
falsely  in  a  judicial  proceeding,  the  charge 
imports  perjury.  Power  v.  Price,  12  Wend., 
500,  503  ;  S.  C.  on  error,  16  Id.,  450;  Stone  v. 
Clark,  21  Pick., 51.  If  the  defendant  mean  to  es- 
cape on  the  ground  that  the  plaintiff's  testimony 
was  in  truth  immaterial,  and  so  not  perjury, 
he  must  show  that  fact  on  his  part.  Indeed, 
he  must  go  much  further.  He  must  prove  that 
the  slanderous  words  themselves  were  so  quali- 
fied as  to  come  short  of  imputing  the  crime  of 
p«rjury.  The  injury  consists  in  the  fact  that 
the  defendant  ostensibly  charged  the  plaintiff 
with  perjury.  The  hearer  can  know  nothing 
of  what  actually  passed  in  court  to  qualify  the 


real  nature  of  the  falsehood  imputed.  Of  what 
possible  effect  by  way  of  exculpation  or  mitiga- 
tion can  it  be,  after  telling  the  plaintiff's  neigh- 
bors that  he  had  been  guilty  of  a  crime,  to  go 
further  and  show  that  he  was  innocent  ?  The 
proposition  comes  to  that.  The  plaintiff  is 
sworn  as  a  witness.  The  defendant  says  he 
swore  falsely.  No  hearer  can  presume  that  he 
had  been  telling  an  idle  story  having  no  con- 
nection with  the  cause,  for  no  court  would 
listen  to  such  a  story;  and,  therefore,  the  charge 
must  be  interpreted  as  one  of  perjury.  How, 
then,  can  it  take  from  the  slander  that  the 
plaintiff  in  fact  swore  to  nothing  -material  ?  If 
the  defendant  said  so,  very  well ;  then  there 
was  no  slander  ;  but  the  whole  comes  down  to 
the  words  themselves.  Stone  v.  Clark,  21  Pick. , 
51;  Carter  v.  Andrews,  16  Id.,  1.  It  is  not  even 
necessary  to  prove  that  a  suit  was  pending,  or 
to  show  that  the  colloquium  referred  to  any 
suit  in  particular,  where  the  words  in  them- 
selves amount  to  a  charge  of  perjury,  as  it  ap- 
pears to  me  they  did  here.  Sherwood  v.  Chase, 
11  Wend..  38,  and  cases  there  cited  ;  Gilman 
v.  Lowell,  8  Id. ,  573,  577.  Take  the  words  ad- 
dressed to  Alysworth:  "He  has  sworn  false  to 
my  injury  six  or  seven  hundred  dollars."  No 
one  would  understand  this  to  be  extrajudicial 
swearing,  or  telling  a  white  lie.  The  words, 
per  se,  import  perjury.  A  pending  suit  and  a 
colloquium  concerning  it  are  necessary  in  those 
cases  only  where,  without  them,  the  hearer 
*  would  be  left  in  doubt  whether  the  [*575 
oath  might  not  have  been  voluntary.  Gilman 
v.  Lowell,  8  Wend.,  573,  577.  If  the  words  are 
incompatible  with  its  being  so,  the  slander  is 
only  aggravated  by  the  defendant  going  be- 
hind them,  and  showing  that  the  plaintiff  took 
a  legal  or  judicial  oath  and  stated  facts  which 
throughout  were  utterly  immaterial  and  nec- 
essarily innoxious.  The  case  of  Bullock  v.Koon, 
9  Cow.,  30,  related  to  a  charge  in  the  face  of 
the  arbitrators  and  audience  while  the  plaint- 
iff was  testifying,  that  he  was  swearing  to  a 
lie.  The  case  turned  wholly  on  the  degree  of 
proof  which  was  received  at  the  circuit  to 
show  the  jurisdiction  of  the  arbitrators.  When 
it  was  said  that  materiality  should  also  have 
been  shown,  it  may  have  been  true  of  the  par- 
ticular case  for  reasons  not  appearing  ;  but  it 
was  going  beyond  the  general  rule,  and  beyond 
the  point  on  which  the  new  trial  was  granted. 
Even  in  respect  to  the  latter,  it  would,  I  appre- 
hend, have  better  accorded  with  the  course  of 
modern  and  well  considered  authority,  to  have 
held  that  ostensible  jurisdiction  was  enough  to 
render  the  words  legally  pernicious,  and  that 
the  bond  of  submission  need  not  have  been 
produced. 

If  the  words  in  the  case  before  us  were  ac- 
tionable independently  of  the  suit  and  oath  re 
cited,  and  the  colloquium  alluding  to  that  suit, 
then  the  question  of  variance  is  unessential. 
It  can  hardly  be  said  that  here  was  any  vari- 
ance. The  declaration  recites  a  suit  of  Winne 
v.  Asa  Fyler.  The  suit  proved  was.  in  truth, 
between  those  parties  ;  but  Orrin  Fyler  was 
also  defendant.  There  is  no  doubt,  however, 
that  if  this  was  a  misrecital,  the  pleading  was 
amendable  within  the  statute,  and,  according 
to  our  settled  course  of  practice,  if  the  statute 
were  inapplicable. 

New  trial  denied. 
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576*]  *SHARP  e.  WHITTENHALL. 

Remedies—  Replevin  against    Officer— Trespass. 

tt  is  not  universally  true  that  replevin  will  He 
where  trespass  de  front*  may  be  brought.  Per  Cowen. 

'The  proceeding  by  replevin  being  partly  in  rem, 
the  plaintiff  must  show  a  right  to  have  delivery  of 
the  property  at  the  time  of  Issuing  the  writ. 

In  replevin  against  an  officer  for  seining  and  sell- 
ing the  plaintiff's  mare  on  a  ft.  fa.  against  a  stranger, 
it  appeared  that,  intermediate  the  seizure  and  sale, 
the  officer  levied  upon  the  mare  in  virtue  of  a  second 
n.  fa.  against  the  plaintiff,  und  that  this  levy  was  in 
force  when  the  action  was  commenced.  Held,  there- 
fore, that  it  could  not  be  maintained  :  though  oth- 
erwise as  to  trespass  or  trover. 

Cltation-3  Pick..  255,  268. 

T)  EPLEVIN,  for  taking  a  mare,  tried  at  the 
XI  Chenango  Circuit,  in  April,  1841,  before 
Monell,  C.  Judge.  The  summons  was  served 
July  18,  1840,  and  the  declaration  alleged  the  j 
taking  to  have  occurred  on  the  17th.  The  | 
plaintiff,  Christopher  D.  Sharp.'  was  in  posses- 
sion of  the  mare  March  13,  1840  ;  and  on  that 
day  the  defendant,  a  deputy-sheriff,  acting 
under  a  fi.  fa.  against  George  Sharp,  seized 
her,  but  she  was  not  then  removed.  July  17 
following  the  defendant  sold  the  mare  and  she 
was  bid  in  by  one  M'Koon,  who,  together  with 
the  defendant,  took  her  away.  In  the  mean- 
time, viz.:  July  15,  1840,  another./?,  fa.  was 
placed  in  the  defendant's  hands  against  Chris- 
topher D.  Sharp  and  George  Sharp  jointly  ;  in 
virtue  of  which  the  defendant  levied  on  the 
mare  upon  July  17,  1840,  just  previous  to  the 
sale.  It  clearly  appeared  that  the  first  seizure 
was  tortious,  George  Sharp  having  no  interest 
in  the  mare.  The  plaintiff  insisted  that,  this 
being  so,  replevin  would  lie  ;  and  that  the  de- 
fendant could  not  hold  under  the  second  levy. 
The  judge  decided  otherwise  ;  and,  a  verdict 
having  been  rendered  for  the  defendant,  the 
plaintiff  now  moved  for  a  new  trial  on  a  case. 

Mr.  J.  A.  Spencer,  for  plaintiff. 

Mr.  S.  Beardsley.  for  defendant. 

577*1  *By  the  Court,  Cowen,  J.  The 
learned  judge  was  clearly  right.  The  plaintiff 
has  mistaken  his  remedy.  He  was  no  doubt 
entitled  to  bring  trespass  for  the  first  taking  ; 
but  he  waited  till  the  defendant  had  acquired  a 
title  by  the  second  levy,  or  at  least  a  right  to 
hold  and  sell  the  mare  under  the  second  exe- 
cution. The  second  levy  was  in  force  when  the 
writ  of  replevin  was  sued  out  and  served.  It 
differs  not  the  case,  that  an  irregular  sale  had 
been  made  in  virtue  of  the  first.  The  irreg- 
ularity might  have  been  rectified  had  not  the 
mare  been  taken  by  the  writ. 

In  order  to  maintain  replevin,  the  plaintiff 
must  show  a  right  to  have  delivery  of  the 
property  at  the  time  of  the  issuing  of  the  writ. 
Wlieeler  v.  Train,  3  Pick.,  255,  258.  The  pro- 
ceeding is  partly  in  rem,  and  unlike  trespass  or 
trover,  which  seeks  damages  only.  It  is  not. 
therefore,  universally  true  that  replevin  will 
lie  where  trespass  de  bonis  may  be  brought. 

Some  other  points  are  made  by  the  plaintiff's 
counsel,  but  they  are  clearly  untenable. 

New  trial  denied. 

Cited  in-25  N.  Y.,  351,  357;  1  Sandf.,  33;  35  Super.. 

558. 
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CUTTER  ET  AL.  v.  RATHBUN,  Sheriff,  etc. 

Witnesses — Competency  of— Interest  of   WUnes* 
Must  Be  Direct. 

The  interest  of  a  witness  which  is  to  disqualify  him 
from  testifying  must  be  direct  and  unconditional. 

M.  bought  goods  representing  himself  to  be  acting 
as  the  agent  of  If.,  and  signed  a  note  for  the  prlc-<-  in 
B.'s  name.  The  goods  were  afterwards  srir-cd  by  a 
sheriff  in  virtue  of  a  ft.  fa.  against  M.;  whereupon 
tlir  vendor  brought  replevin  lor  tlicni  ugHlust  the- 
sheriff,  alleging  that  U.  never  uutlioriwd  the  pur- 
chase, and  that  M.  had  obtained  them  by  fraud. 
Held,  that  B.  was  a  competent  witness  for  tin- 
vendor,  though,  at  the  time  be  was  called,  the  testi- 
mony showed  him  prima  facie  liable  as  the  pur- 
chaser. 

The  general  doctrine  as  to  the  incompetoncy  of 
witnesses  called  to  fix  their  own  liability  upon 
others,  discussed  ;  and  various  cases  on  that  subject 
cited  and  reviewed.  Per  Cowen,  J. 

Citations-3  Camp..  317  :  21  Wend.,  400,  402.  403:  1ft 
Johns.,  93,  94;  1  Phil.  Ev.,  41,  64  ;  Cow.  &  H.  ed.» 
Clayt.,  115:  1  Chit.  PI.,  89,  Am.  ed.,  1840;  Yelv.,«7; 
Cro.  Jac.,  73 ;  1  Johns.,  290;  1  Bing..  210 ;  8  Moore.  52; 
57 ;  22  Wend..  178, 181 ;  24  Wend.,  467-471 ;  Moore,  762. 

"REPLEVIN,  *tried  at  the  Cayuga  [*57» 
I\>  Circuit,  in  October,  1841,  before  Moseley, 
C.  Judge.  The  plaintiffs  were  merchants  in  the 
City  of  N.  Y.  They  alleged  that  October  14, 
1840,  Robert  Muir,  being  insolvent,  fraud- 
ulently represented  himself  to  be  the  agent  of 
one  Bennett,  and  thus  got  the  goods  in  ques- 
tion of  them  in  Bennett's  name.  Muir  signed 
a  note  for  the  price  in  Bennett's  name,  and  the 
goods  were  charged  on  the  plaintiffs'  books  to 
Bennett.  The  latter  resided  at  Auburn,  Cayuga 
Co.,  to  which  place  the  goods  were  sent.  After 
their  arrival,  the  defendant,  who  was  sheriff  of 
Cayuga  Co. ,  seized  them  by  virtue  of  a  fl.  fa. 
against  Muir;  whereupon  the  plaintiffs  brought 
this  action.  Evidence  was  given  on  the  part  of 
the  defendant  sufficient  to  make  out,  prima 
facie,  that  Bennett  was  in  truth  the  purchaser 
of  the  goods  ;  and  the  plaintiffs  then  offered 
him  to  prove  Muir's  alleged  fraud.  He  was  ob- 
jected to  as  incompetent  on  the  ground  of  in- 
terest; but  the  objection  was  overruled,  and  he 
was  allowed  to  testify.  Verdict  for  the  plaint- 
iffs. On  the  above  ground,  and  others  not  nec- 
essary to  be  stated,  the  defendant  now  moved 
for  a  new  trial  upon  a  bill  of  exceptions. 

Mr.  W.  G.  Worden,  for  the  defendant, 
cited  and  commented  on  Collins  v.  Ellis,  21 
Wend.,  397  ;  Wahh  v.  Ostrander,  22  Id.,  178  ; 
Shiras  v.  Morris,  8  Cow.,  60. 

Mr.  J.  R.  Lawrence,  for  plaintiffs. 

By  the  Court,  Cowen,  J.  The  objection  to- 
the  competency  of  Bennett  was  that,  by  sus- 
taining the  plaintiffs'  claim  and  enabling  them 
to  recover  the  value  of  the  goods  in  this  action 
against  the  sheriff,  he,  the  witness,  would,  in 
effect,  discharge  himself.  Something  resem- 
bling this  has  been  held  in  actions  arising  ex 
contractu  against  one  who  denies  that  he  made 
the  contract,  but  sets  up  as  a  defense  that  it 
was  made  by  the  witness.  In  such  case,  the 
witness,  appearing  to  be  prima  facie  liable,  is 
said,  on  being  offered  by  the  plaintiff,  to  be  in- 
terested *to  testify  in  his  favor;  because, [*5  7 1> 
by  fastening  the  contract  on  the  defendant, 
the  witness  will  be  discharged.  Even  in  such 
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case,  however,  he  could  hardly  be  said  to  es-  j 
cape  liability  by  the  plaintiff's  recovery.  That  j 
would  be  the  probable  effect,  and  it  would  be 
the  necessary  effect  if  the  plaintiff  should  suc- 
ceed in  collecting  his  claim  of  the  defendant. 
The  instance  which  best  illustrates  this  rule  is. 
perhaps,  the  ordinary  case  of  an  agent  buying 
goods  for  his  principal,  without  disclosing  his 
name.  There,  in  an  action  by  the  vendor 
against  the  principal,  it  has  been  held  that  the 
plaintiff  can  not  use  the  agent  as  a  witness. 
M 'Brain  v.  Fortune,  3  Camp.,  317.  I  had  oc- 
casion in  Collins  v.  Ellis,  21  Wend.,  400,  403, 
to  cite  several  cases  by  which  this  principle  is 
followed  out;  and  some  in  this  court.  In  Mar- 
quand  v.  Webb,  16  Johns.,  93,  94,  Spencer,  J., 
put  the  case  of  an  officer  being  sued  in  trover 
by  a  stranger,  for  levying  on  property  as  be- 
longing to  the  debtor.  He  said  the  debtor 
would  not  be  a  competen  t  witness  for  the  officer, 
because  he  would  be  interested  to  discharge 
his  own  debt  by  subjecting  it  to  the  execution. 
1  Phil.  Ev.,  64,  S.  P.,  Cowen  &  H.  ed.  Yet, 
in  actions  for  torts,  this  principal  has  in  gener- 
al been  disregarded.  One  of  two  joint  trespass- 
ers is  sued  ;  the  other  is  admissible  for  the 
plaintiff,  though,  in  England,  a  recovery  by 
the  plaintiff  would  absolutely  discharge  the 
witness,  and  with  us  would  eventually  have 
that  effect.  I  also  had  occasion  to -notice  this 
discrepancy  in  Collins  v.  Ellis,  21  Wend.,  402, 
403;  and  to  cite  cases  by  which  it  is  abundant- 
ly established.  My  conclusion  there  was,  pp. 
403,  404,  that  a  balance  of  the  cases  on  con- 
tract would  exclude  the  witness,  though  they 
are  clearly  the  other  way  as  to  actions  for  tort. 
The  rule  is  handed  down  from  the  earliest 
English  N.  P.  reporter,  Clayton,  and  well  il- 
lustrated by  his  book.  The  whole  is  thus  re- 
ported :  "In  trespass  against  A,  one  B  was  ad- 
mitted to  witness  against  him,  though,  by  his 
own  confession,  he  was  a  joint  trespasser;  and 
by  his  oath  did  cast  the  damages  upon  his 
companion  and  so  freed  himself  in  a  manner." 
Clayt.,  115,  A.  D.  1647.  He  need  not  have 
58O*]  said  in  a  manner;  for,  *in  England,  the 
recovery  by  the  plaintiff  would,  per  se,  have 
been  a  bar,  and  might  have  been  pleaded  as  a 
bar  by  the  witness.  At  least,  Chitty  says  so;  1 
Chit.  PI.,  89,  Am.  ed.  of  1840 ;  and  so  it  was  j 
held  at  Westminster  Hall  several  years  before  j 
Clayton  began  to  report.  Broome  v.  Woolon,  \ 
Yelv. ,  67  ;  S.  C.  nom.  Brown  v.  Wootton,  Cro.  j 
Jac. ,  73;  8.  C.  nom.  Browne  v.  Wotton,  Moor., 
762.  With  us  it  is  a  discharge  sub  modo,  and 
according  to  the  consequence  or  effect ;  as,  if 
the  plaintiff  elect  to  take  put  execution  against 
the  defendant,  and  especially  if  he  obtains  sat- 
isfaction. Livingston  v.  Bishop,  1  Johns.,  290. 
At  least,  therefore,  the  recovery  will  have  an 
effect  as  directly  beneficial  to  the  witness  as 
the  recovery  in  the  cases  cited  upon  contract. 
Yet  he  is  rejected  in  this  instance,  and  received 
in  that.  See,  1  Phil.  Ev.,  41,  64,  Cowen  &  H. 
ed.  On  the  same  distinction,  in  replevin  by  the 
under  tenant  for  goods  of  his  distrained  by  the 
landlord  paramount,  the  intermediate  tenant 
was  held  to  be  an  incompetent  witness  for  the 
landlord,  to  enlarge  the  amount  of  the  rent ; 
for,  pro  tanto,  the  recovery  of  the  landlord 
would  have  the  effect  to  discharge  the  witness' 
HILL  3. 


debt  for  rent.  Upton  v.  Curtis,  1  Bing.,  210. 
An  avowry  in  replevin  is  in  the  nature  of  a 
declaration  for  a  debt.  By  a  report  of  Upton, 
v.  Curtis,  in  8  Moor.,  52,  57,  it  may  be  seen  on 
what  principle  all  such  cases  go.  Dallas,  Ch. 
J.,  speaking  of  the  interest  of  T.  Pettman,  the 
witness,  said  :  ''This  will  not  turn  on  the  test 
whether  the  verdict  can  be  used  in  evidence 
either  for  or  against  him.  If  the  effect  of  his 
testimony  was  to  discharge  himself  from  his 
payment  of  any  part  of  his  rent  to  the  defend- 
ants, etc.,  it  appears  to  me  he  would  clearly  be 
interested  in  the  event  of  this  action."  Bur- 
rough,  J.,  concurred  in  the  same  principle;  so 
probably  as  to  Park,  J.  .though  he  is  less  explicit 
in  saying  so.  In  all  such  cases,  if  the  verdict 
and  judgment  be  evidence  at  all,  they  are  not  so 
as  concluding  anything;  but  merely  as  items  of 
proof  to  establish  the  fact  that  the  witness  is  re- 
lieved by  satisfaction.  He  is  interested  in  pro- 
ducing the  result,  where  the  fruit  of  the  re- 
covery will  be  necessarily  applied  in  payment 
of  his  own  debt.  Yet  though  *the  ef-  [*581 
feet  is  the  same  in  the  cases  respecting  both 
debt  and  tort,  we  have  constantly  seen  the  two 
lines  of  authority  diverging  from  one  another. 
In  one  the  witness  is  competent,  in  the  other 
incompetent,  on  the  same  principle. 

Now  we  might  say  in  the  case  before  us  that 
Bennett  was  properly  received  on  those  cases 
which  stand  in  the  line  of  competency  ;  but  I 
apprehend  it  will  be  found  that  in  neither  has 
the  witness  ever  been  held  incompetent,  except 
where  the  money  to  be  recovered  by  his  testi- 
mony might  eventually,  by  operation  of  law, 
be  applied  in  partial  or  total  discharge  of  the 
debt  which  he  owes.  It  is  plain  that  a  recov- 
ery of  the  goods  by  these  plaintiffs  can  have 
no  such  effect.  The  recovery,  we  have  already 
seen,  would  not,  per  se,  be  evidence,  at  least 
not  conclusive  evidence,  against  an  action  on 
his  note,  or  for  goods  sold.  It  is.  indeed,  in- 
compatible with  the  fact  of  sale — incompatible, 
therefore,  with  a  claim  on  the  note.  It  could 
only  operate  as  an  implied  admission  by  the 
plaintiffs  that  they  never  sold  to  the  witness. 
Walsh  v.  Ostrander,  22  Wend.,  178,  181.  Yet, 
after  all,  the  plaintiffs,  on  finding  themselves 
mistaken  as  to  the  ground  of  their  present 
claim,  may  yet  sue  the  witness  and  recover. 
Their  bringing  the  present  action  and  succeed- 
ing in  retaining  the  goods,  might  and  probably 
would  be  overwhelming  evidence  against  them. 
Yet  it  would  not  be  an  estoppel.  It  would  be 
moral  evidence  only,  not  conclusive.  Suppose 
them  to  find  out  their  mistake  and  tender  the 
goods  to  the  witness;  it  is  by  no  means  certain 
that  they  might  not  recover.  The  interest  of 
the  witness  to  testify  in  their  favor  is,  there- 
fore, contingent;  and  I  think  comes  within  the 
well  known  class  of  cases  which  refuses  to 
recognize  an  interest  as  disqualifying,  unless 
it  be  direct  and  unconditional.  Dudley  v. 
Bolles,  24  Wend.,  467-470,  and  books  cited. 
Even  if  there  were  doubt  upon  the  cases,  we 
ought  to  decide  in  favor  of  competency.  Id., 
471.  But  I  do  not  think  there  is  any  serious 
doubt. 

New  trial  denied. 

Cited  in— 5  Hill,  90 ;  2  Leg-  Obs.,  108. 
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582*]  *WETHEY  v.  ANDREWS  ET  AL. 

Note  Payable  to  Bearer  on  Demand  with  Interest 

—  Transfer  Four  or  Five  Weeks  after  Date — 
Whether  Dishonored. 

Where  a  noto  payable  to  bearer  on  demand,  with 
interest,  was  shown  to  have  been  transferred  to  the 
plaintiff  some  four  or  five  weeks  after  its  date ; 
held,  that  it  was  not  to  be  deemed  dishonored  at  the 
time  of  the  transfer,  so  as  to  let  In  a  defense  on  the 
ground  of  want  of  consideration. 

<  >therwise.  bad  the  note  not  been  on  interest ;  in 
which  case  the  presumption  of  dishonor  would  have 
attached  in  a  much  shorter  period.  Per  Cowen,  J. 

Semite,  that  if  the  note  be  on  interest,  the  pre- 
sumption of  dishonor  will  not  arise  until  after  the 
lapse  of  some  of  the  usual  periods  for  computing1 
interest :  e.  Q.,  three  months,  a  half  year,  etc.  Per 
Cowen,  J. 

Citations— Chit.  Bills,  245,  note*  b  and  c ;  246,  n.  g. 
Am.  ed.,  1839;  1  Cow.,  397;  6  Dowl.  &  R..  379;  4  Barn. 
&C.,  325. 

A  SSUMPSIT,  tried  at  the  Cayuga  Circuit 
J\.  October  12, 1841,  before  Moseley,  C.  Judge, 
The  action  was  on  a  promissory  nole  for  $130 
and  interest,  made  by  the  defendants,  and  pay- 
able to  David  D.  Waite  or  bearer,  on  demand. 
One  Grirashaw  testified  at  the  trial  that  he 
purchased  the  note  of  the  payee  within  a  week 
after  its  date  ;  that  he  kept  it  two,  three  or 
four  weeks,  when  the  plaintiff's  brother  paid 
him  the  money  on  the  note,  and  witness  let 
him  have  it.  The  defendants,  the  payee  and 
the  plaintiff's  brother,  all  lived  in  the  same  vil- 
lage, and  the  plaintiff  lived  within  two  miles 
and  a  half  of  them.  The  defense  relied  on  was, 
that  the  note  had  been  given  without  considera- 
tion ;  and  the  defendants  offered  evidence  to 
prove  that  fact.  This  was  objected  to,  and  the 
objection  sustained.  A  verdict  was  rendered  in 
favor  of  the  plaintiff  for  the  amount  of  the 
note,  and  the  defendants  now  moved  for  anew 
trial  on  a  case. 

Mr.  G.  Rathbun,  for  defendants. 

Mi:  M.  S.  Myers,  for  plaintiff. 

By  the  Court,  Cowen,  J.  The  cases  fur- 
nish no  principle  for  fixing  the  time  with  ex- 
actness, when  a  negotiable  note  payable  on  de- 
mand shall  be  deemed  dishonored  so  as  to  let 
583*]  in  a  defense  *against  one  to  whom  it 
has  been  negotiated.  Here  is  a  note  payable 
to  bearer  on  demand,  with  interest;  and  it 
came  to  the  plaintiff's  hands,  as  we  must  in- 
tend, some  four  or  five  weeks  after  it  issued, 
for  it  is  not  shown  that  he  took  it  after  that 
time.  No  case  goes  the  length  of  saying  that 
such  a  note  is  to  be  adjudged  dishonored  so 
soon  after  its  date.  See  the  cases  cited  in  Chit. 
Bills,  245,  note*  b  and  c,  and  Id.,  246,  n.  g,  Am. 
ed.  of  1839;  see,  also,  Sice  v.  Cunningham,  1 
Cow.,  897.  If  it  had  not  been  on  interest,  not 
being  a  bank-note,  I  should  have  thought  it 
right  to  presume  that  it  had  been  demanded, 
and  payment  refused,  perhaps  even  by  the 
time  when  Grimshaw  obtained  it.  I  would 
presume  it  on  the  unwillingness  which  every 
prudent  man  feels  to  have  his  money  lie  idle"; 
and  would  presume  that  the  holder  had  seen 
or  sent  to  the  maker  immediately,  and  pressed 
him  for  payment.  But  I  think  that  directly 


NOTE. — Negotiable  papei — Payable  to  bearer  on  de- 
mand—When dishonored.  See  Furman  v.  Haskin,  2 
Cai.,  369,  note. 

Compare,  also.  Allen  v.  Suydam,  20  Wend.,  321, 
note;  Mohawk  Bank  v.  Broderick,  13  Wend.,  133. 
not* ;  Conroy  v.  Warren,  3  Johns.  Cas.,  259,  note. 
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the  contrary  is  to  be  presumed  with  regard  to 
this  note,  which  bore  interest.  No  one  would 
understand  the  parties  to  intend  that  these 
words  meant  interest  for  a  few  weeks  only; 
nor  would  the  payee  or  purchaser  of  a  nole  or- 
dinarily desire  to  take  it  on  the  terms  of  a  pay- 
ment so  soon.  It  would  be  contrary  to  the 
general  course  of  business  to  demand  payment 
short  of  some  proper  point  for  computing  in- 
terest; such  as  a  quarter,  half  a  year,  year, 
etc.  In  the  late  case  of  Barough  v.  White,  6 
Dowl.  &  R.,  379,  all  the  judges  concurred  ex- 
pressly in  saying,  that  such  a  note  cannot  be 
considered  as  dishonored  till  it  is  demanded 
and  payment  refused;  and  they  put  themselves 
on  its  being  a  continuing  note  upon  its  face. 
When  I  say  all  the  judges,  I  speak  particular- 
ly of  the  report  in  Dowl.  &  R.  The  same  case 
is  reported  in  4  Barn.  &  C.,  325,  where  Little- 
dale,  J.,  alone  is  made  expressly  to  declare 
that  as  the  true  rule;  though  I  think  what 
Bay  ley  and  Holroyd,  JJ.,  are  there  made  to 
say,  comes  pretty  much  to  the  same  thing. 
A/ew  trial  denied. 

Explained— 23  N.  Y.,  33;  88  N.  Y.,344  (42  Am.  Rep.. 
252,  253). 

Cited  in-41  N.  Y.,  584  (1  Am.  Rep.,  463,  475,591. 
598) ;  3  Lans.,  336  ;  27  Barb.,  81 : 42  Barb.,  54 ;  66  Barb., 
1B3, 167 :  2  Am.  Rep.,  454  (39  Cal.,  352) ;  36  Am.  Rep.. 
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Transfer  of  Negotiable  Note— Guaranty— Stat- 
ute of  Frauds — Consideration. 

A  negotiable  promissory  note  was  transferred  by 
the  payee  before  due,  with  an  indorsement  thereon 
signed  by  him  and  another  in  these  words :  "  We 


NOTE.— Negotiable  paper— Guaranty  of—  Consider- 
ation for— Statute  of  Frauds. 

"  It  is  necessary  to  the  validity  of  a  guaranty  that 
it  should  be  upon  a  valuable  consideration.  There 
are  three  classes  of  cases  which  should  be  discrim- 
inated: (1)  When  the  guaranty  is  cotemporanetnu 
with  the  principal  contract.  In  such  case  it  is  not 
necessary  that  it  should  be  a  separate  and  distinct 
consideration  from  that  upon  which  the  bill  or  note 
was  executed.  *  *  *  *  [Park  hurst  v. 
Vail,  73  III.,  323;  Draper  v.  Snow,  20  N.  Y..  :«1 ; 
Manrow  v.  Durham,  3  Hill,  5H4;  Leggett  v.  Ray- 
mond, 6  Hill,  639 ;  Bickford  v.  Gibbs,  8  Gush.,  154; 
Hopkins  v.  Richardson,  9  Gratt..  494 ;  Swively  v. 
Johnson,  1  W.  &  S.,309;  Colburn  v.  Averill,  30  Mr.. 
310 ;  Gillighan  v.  Boardman,  29  Me.,  79;  Campbell  v. 
Knapp,  15  Pa.  St.,  27.]  (2)  When  the  ytKinnit)/  in 
made  after  the  contract  in  completed,  and  is  not  for 
the  benefit  of  the  guarantor.  In  such  case  the  origi- 
nal consideration  being  exhausted,  there  must  be 
some  new  and  sufficient  consideration  to  support  it, 
otherwise  it  will  be  void.  [Howe  v.  Merrill,  5  dish., 
80;  Teuney  v.  Prince,  4  Pick.,  385;  See,  also,  and 
compare  Williams  v.  Williams,  67  Mo.,  667;  Green 
v.  Shepherd,  5  Allen,  589.  But  as  to  innocent  holder 
see  Ewing  v.  Clark,  8  Mo.  Ap.,  570.]  *  *  *  * 
(3)  When  the  guaranty  is  made  after  the  contract  /.- 
completed  cmd  is  for  the  benefit  of  the  guarantor. 
Thus,  where  a  party  holds  a  bill  or  note,  and  upon 
a  transfer  in  some  transaction  of  his  own  guimuif - 
ees  it  to  his  transferee'.  In  such  case  the  considcrn- 
tion  moves  directly  to  him  for  his  own  benefit ;  it  is 
really  his  own  debt  that  he  promises  to  pay  in  a  par- 
ticular way,  and  not  the  debt  of  another.  And  the 
clause  of  the  statutes  respecting  a  promise  or  en- 
gagement to  pay  the  debt  of  another  has  no  appli- 
cation to  it."  2  Daniel,  Neg.  Insts.,  sec.  1769  et  seq., 
which  see  for  full  discussion  of  the  subject. 

As  to  the  ai>i>tic<iti<»i  <if  tin-  Statute  of  Frauds  to 
promises  to  ansiver  for  the  debt  of  another,  see  Far- 
ley v.  Cleveland,  4  Cow.,  432,  note;  Luqueer  v. 
Prosser,  1  Hill,  256,  ?»ote ;  Quin  v.  Hanford,  1  Hill, 
82,  note. 
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guarantee  the  payment  of  the  within  note."  Held, 
that  the  indorsement,  being  in  legal  effect  a  prom- 
issory note,  imported  a  consideration,  and  so  was 
not  void  within  the  Statute  of  Frauds. 

Bronson,  J.,  dissented,  holding  that  the  indorse- 
ment was  not  a  promissory  note,  but  a  mere  under- 
taking to  pay  the  debt  of  a  third  person ;  and  that, 
as  it  neither  expressed  a  consideration  nor  imported 
one,  it  was  void. 

The  case  of  Packer  Y.  Willson,  15  Wend.,  ^over- 
ruled. Semble. 

Where  an  absolute  guaranty  of  payment  is  made 
contemporaneously  with  the  note  in  which  it  is  in- 
dorsed, the  note  itself  furnishes  a  sufficient  consid- 
eration to  sustain  the  guaranty.  Per  Nelson,  Ch.  J. 

Otherwise  of  a  note  and  guaranty  made  at  differ- 
ent times ;  for,  in  such  case,  the  guaranty  can  only 
be  sustained,  if  attacked  for  want  of  consideration, 
by  proving  an  independent  one.  Per  Nelson,  Ch.  J. 

Citations— 21  Wend.,  588 ;  24  Wend.,  a5  ;  2  Hill,  80, 
188, 190,  663 :  19  Wend.,  202 ;  24  Wend.,  456 ;  1  Hill,.256; 
26  Wend.,  341,  430 :  15  Wend..  182,  343 ;  2  R.  S.,  135, 
sec.  2.  sub.  2 ;  13  Wend.,  121-133 ;  29  Car.  II.,  ch.  3 ;  5 
East,  10 ;  3  Johns.,  210 ;  10  Wend.,  250-254 :  4  Carr.  & 
P.,  59 ;  Toml.  L.  Die..  Guaranty ;  Fell.  Guar.,  1,  8 ;  3 
Kent,  121 :  Theob.  Sur.,  5,  36 ;  3  B.  &  Adol.,  1109 ;  2 
Ad.  &  El.,  473. 

TERROR  to  the  Oneida  O.  P.  Manrow  sued 
JL!  Durham  and  Moulthrop  before  a  justice, 
and  on  the  trial  in  the  C.  P.,  where  the  cause 
had  been  removed  by  appeal,  the  plaintiff  gave 
in  evidence  a  promissory  note  as  follows: 
"  Verona,  July  1st,  1839.  On  the  first  day  of 
January  next  I  promise  to  pay  C.  P.  Durham 
or  bearer,  forty  dollars,  value  received,  with 
interest.  (Signed)  Ephraim  Durham."  On 
the  back  of  the  note  was  indorsed  the  guaranty 
on  which  the  plaintiff  sued,  as  follows: 

"  We  guarantee  the  payment  of  the  within 
note.  Dec'r  12th.  1839. 

C.  P.  Durham,  Durhamville, 
Anson  Moulthrop,  Durhamville." 

The  plaintiff  proved  that  the  defendant,  C. 
P.  Durham,  was  the  payee  of  the  note;  that 
he  purchased  ahorse  of  the  plaintiff  on  the  day 
the  guaranty  bears  date,  and  gave  him  the  note 
in  part  payment,  with  the  guaranty  indorsed 
thereon,  Moulthrop  signing  the  guaranty  at 
the  request  of  and  as  the  surety  of  C.  P.  Dur- 
ham. The  plaintiff  was  nonsuited,  on  the 
ground  that  no  consideration  was  expressed  in 
585*]  the  *guaranty,and  that  the  contract  was, 
therefore,  void  within  the  Statute  of  Frauds. 
The  plaintiff  excepted,  and,  after  judgment, 
sued  out  a  writ  of  error. 

Mr.  N.  F.  Graves,  for  plaintiff  in  error. 

Mr.  W.  S.  Parkhurst,  for  defendants  in 
error. 

By  the  Court,  Nelson.  Ch.  J.  I  am  of  opin- 
ion the  court  below  erred.  The  contract  sued 
upon  is,  in  substance  and  legal  effect,  a  prom- 
issory note.  As  such  it  imports  a  considera- 
tion: and  is  not,  therefore,  within  the  Statute 
of  Frauds.  All  the  numerous  cases  in  which 
it  has  been  held  that  blank  indorsements  of 
promissory  notes  might  be  filled  up,  and  the 
parties  thus  bound  as  makers  or  absolute  guar- 
antors, were  taken  out  of  the  statute  upon  this 
principle.  The  objection  is  not  new,  as  it  will 
be  found  to  have  been  taken  in  nearly  all  the 
cases  of  this  class.  Most  of  them  are  cited  in 
the  recent  case  of  Oakley  v. Boorman,  21  Wend., 
088.  And  see,  Parks  v.  Brinkerlioff,  2  Hill, 
663. 

The  present  case  is  not  distinguishable  in 
principle  from  Hough  v.  Gray,  19  Wend.,  202; 
Ketchellv.  Burns,  24  Id.,  456,  or  Luqueer  v. 
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Frostier,  1  Hill,  256.  The  contract  is  the  same 
in  form  and  substance  as  in  those  cases,  and 
in  each  of  them  we  held  it  to  be  an  original 
undertaking,  upon  which  the  defendant  might 
be  made  liable  as  the  maker  of  a  promissory 
note.  See,  also,  McLaren  v.  Watson,  26  Wend., 
430,. per  Walworth,  Ch.  It  is  true,  in  some  of 
the  cases  cited,  the  question  did  not  arise  un- 
der the  statute,  as  the  consideration  was  ex- 
pressed in  the  guaranty.  But  whether  ex- 
pressed or  not  is  wholly  immaterial;  for,  re- 
garded in  the  light  of  a  promissory  note,  the 
instrument  imports  a  consideration  as  clearly 
as  if  expressed.  In  Hough  v.  Gray,  however, 
no  consideration  was  expressed,  and  the  instru- 
ment was,  in  terms,  like  the  one  in  question. 
I  concede  that  the  latter  was  a  case  in  which 
the  guaranty  was  indorsed  at  the  time  of  the 
*making  of  the  note.  But  that  is  an  [*586 
unimportant  fact  as  respects  the  form  of  the 
instrument;  for  if,  in  order  to  be  binding  with- 
in the  statute,  it  must  express  a  consideration 
upon  its  face,  and  it  be  not  enough  that  the 
nature  of  the  contract  import  one,  the  objec- 
tion would  be  fatal  without  regard  to  the  time 
of  the  execution  of  the  instrument.  The  only 
difference  between  the  two  cases  is  this:  where 
the  guaranty  and  note  are  contemporaneous, 
you  may  resort  to  the  note  to  sustain  the  con- 
sideration of  the  guaranty,  if  sought  to  be  im- 
peached. The  note  contains  aliment  to  sup- 
port the  guaranty.  But  when  the  guaranty  is 
made  at  a  different  time,  it  must  be  sustained, 
if  attacked  for  want  of  consideration,  by  show- 
ing an  independent  one.  In  this  case,  for  in- 
stance, if  the  defendants  had  sought  to  rebut 
the  presumption  of  consideration  arising  from 
the  nature  of  the  instrument,  the  plaintiff 
could  have  sustained  it  by  proof  that  it  was 
made  for  property  delivered;  as  may  be  done 
in  all  cases  between  payee  and  maker,  where 
the  consideration  of  a  note  is  attacked. 

In  the  case  of  Miller  v.  Gaston,  2  Hill,  188. 
we  entertained  no  doubt  that  Miller  might 
have  sustained  an  action  upon  the  guaranty 
against  Gaston  alone,  as  upon  a  new  note, 
though  the  guaranty  was  made  some  months 
after  the  date  of  the  note;  and  so  the  case  was 
understood  by  the  reporter,  according  to  his 
marginal  note  of  it. 

In  the  case  of  Oakley  v.  Boorman,  21  Wend. , 
588,  the  indorsement  was  made  some  two 
months  after  the  note,  and  the  defendant  was 
held  liable  as  having  intended  by  such  in- 
dorsement to  guaranty  the  payment  of  the 
note  in  that  form.  The  indorsement  was  in 
blank,  and  if  a  contract  of  indorsement  had 
been  written  over  the  name  of  the  defendant, 
it  would  have  been  nothing  more  or  less  than 
an  agreement  to  pay  the  note,  if  the  makers 
did  not,  on  demand  and  notice — a  conditional 
agreement  to  pay,  importing  a  consideration. 
Here  there  is  an  original,  absolute  agreement 
to  pay  the  note,  importing  thesame  thing  and, 
therefore,  equally  out  of  the  statute.  I  admit, 
the  case  of  Packer  v.  Willson,  15  Wend.,  343, 
militates  *against  the  doctrine  here  con  [*587 
tended  for;  but  it  may  be  said  of  that  case, 
that,  at  the  time  it  was  decided,  a  very  prev- 
alent opinion  obtained  with  the  profession, 
that  a  consideration  could  not,  since  the  Re- 
vised Statutes,  be  inferred  or  implied  for  the 
purpose  of  sustaining  an  undertaking  to  pay 
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the  debt  of  another.  2  R.  S.,  135,  sec.  2,  sub. 
2.  Indeed,  it  seems  to  have  been  even  doubt- 
ed by  the  learned  Chancellor  in  Rogers  v.  Knee- 
land,  18  Wend.,  121,  whether  a  seal  would  im- 
port a  consideration  within  the  new  provision. 
That  severe  strictness  of  construction,  how- 
ever, has  been  since  repudiated  in  repeated 
cases;  and  if  the  cose  of  Packer  v.  Willson  is  to 
be  regarded  as  in  conflict  with  the  several  au- 
thorities upon  which  I  have  placed  the  decis- 
ion in  the  present  case,  I  think  it  is  impossible 
any  longer  to  uphold  it.  (See  Douglass  v. 
Rowland,  24  Wead.,  35.)  For,  should  the 
judgment  of  the  court  below  be  maintained, 
we  must  give  up  the  whole  series  of  cases  in 
this  court,  where  plaintiffs  have  been  al- 
lowed to  recover  upon  blank  indorsements  of 
non-negotiable  paper.  I  am  not  prepared  for 
so  sweeping  an  innovation.  On  the  contrary, 
I  think  our  course  of  decisions  may  be  sus- 
tained upon  sound  and  consistent  principles, 
without  impugning  or  in  any  way  innovating 
upon  adjudged  cases. 

Bronson,  J.,  dissenting.  The  language  of 
the  statute  is  as  follows:  "Every  special  prom- 
ise to  answer  for  the  debt,  default  or  mis- 
carriage of  another  person  shall  be  void,  un- 
less such  agreement,  or  some  note  or  memo- 
randum thereof,  expressing  the  consideration, 
be  in  writing,  and  subscribed  by  the  party  to 
be  charged  therewith."  2  R.  S.,  135,  sec.  2. 
The  defendants  have  made  a  "  special  promise 
to  answer  for  the  debt  of  another  person,"  to 
wit:  Ephraim  Durham,  and  the  promise  is  in 
writing;  but  the  writing  does  not  express  the 
consideration  upon  which  the  promise  was 
made.  No  one  upon  reading  the  guaranty  can 
say,  that  the  consideration  for  the  promise  was 
the  sale  of  a  horse  by  the  plaintiff  to  the  de- 
fendant, C.  P.  Durham.  Nor  can  he  say  that 
588*]  the  consideration  was  money  paid,  *pr 
anything  else  in  particular.  And  what  is  still 
more  important,  it  cannot  be  gathered  from 
the  writing  itself  that  there  was  any  consider- 
ation whatever  for  the  promise.  None  is  ei- 
ther mentioned  or  acknowledged  to  have  been 
received.  It  is  a  mere  nudum  pactum.  True, 
when  we  look  beyond  the  written  contract,  we 
find  that  there  was  in  fact  a  consideration  for 
the  undertaking.  But  that  is  not  enough. 
There  must  be  a  writing  "  expressing  the  con- 
sideration," as  well  as  the  promise.  If  the  stat- 
ute be  not  a  mere  dead  letter,  this  guaranty 
cannot  be  supported. 

Our  former  statute  on  this  subject  was  taken 
from  the  29  Car.  II.,  ch.  3,  which  required 
that  the  agreement  should  be  in  writing;  but 
nothing  was  said,  in  terms,  about  the  consid- 
eration. And  yet  upon  the  construction  of  that 
statute  it  was  held,  in  the  leading  case  of  Wain 
v.  Warlters,  5  East,  10,  that  the  consideration 
as  well  as  the  promise  must  be  in  writing,  and 
that  the  defect  could  not  be  supplied  by  parol 
proof  that  there  was  in  fact  a  good  considera- 
tion. That  decision  was  followed  by  this  court 
in  Sears  v.  Brink,  3  Johns.,  210,  and  such  has 
been  considered  the  settled  law  ever  since  that 
time.  See  per  Nelson,  J. ,  in  Rogers  v.  Kneeland, 
10  Wend..  250-254.  and  the  cases  there  cited. 
Under  the  old  statute  it  was  not  necessary  that 
the  consideration  should  be  set  forth  in  terms. 
It  was  sufficient  if  it  could  be  collected  by  fair 
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inference  from  the  written  agreement.  And 
in  Netcbery  v.  Armstrong,  4  Carr.  &  P.,59,Tin- 
dal,  Ch.  J.,  said  it  would  do  "  if  we  can,  a*  it 
were,  spell  it  out  from  the  agreement."  But 
still  the  consideration  must  be  gathered  from 
the  written  contract  itself,  and  not  by  resorting 
to  parol  evidence  to  help  out  the  writing. 

The  present  statute,  bv  requiring  the  con- 
sideration to  be  expressed,  seems  to  have  been 
aimed  against  the  practice  of  making  out  a 
consideration  by  argument  and  inference,  and 
so  the  matter  was  considered  by  this  court  in 
Smith  v.  foes,  15  Wend.,  182,  and  Packer  v. 
Will&on,  Id.,  343.  But  without  laying  any 
stress  upon  the  change  in  the  language  of  the 
statute,  this  guaranty  is  void,  because  it  nei- 
ther expresses  any  consideration,  *nor  [*58!> 
can  any  be  collected  by  fair  inference  from  the 
terms  of  the  writing.  No  one  can  even  spell 
out  a  consideration.  The  words  are :  "  We 
guarantee  the  payment  of  the  within  note." 
This  is  the  whole  of  it,  and  there  is  not  him: 
but  an  undertaking' to  answer  for  the  debt  of 
a  third  person,  without  a  shadow  of  consider- 
ation for  the  promise.  There  has  never  been 
a  time  since  the  decision  in  Wain  v.  Warller*, 
when  this  would  have  been  held  a  binding 
agreement.  In  Packer  v.  Willson,  15  Wend., 
343,  this  court  decided  the  precise  question. 
There  the  words  were  :  "  I  guaranty  the  pay 
mentof  the  within  note  in  six  months."  Change 
"  I "  into  "we,"  on  account  of  the  number  of 
guarantors, and  omit  the  time,  and  then  the  two 
agreements  are  identical.  In  one  respect  that 
is  a  stronger  case  than  this.  There,  the  note 
was  overdue  at  the  time  the  guaranty  was  in- 
dorsed. From  that  fact,  and  the  further  one 
that  the  defendant  guarantied  the  payment  of 
the  note  "in  six  months,"  it  was  possible  to 
infer,  or  rather  to  conjecture,  that  there  was  a 
consideration  for  the  promise,  to  wit:  forbear- 
ance to  call  on  the  makers  of  the  note  until  the 
six  months  had  expired.  But  here,  the  note 
was  not  due  at  the  time  of  making  the  guaran- 
ty, and  the  undertaking  of  the  defendant  was, 
that  the  note  should  be  paid  at  maturity.  It 
is  impossible,  therefore,  to  infer  that  forbear- 
ance to  call  on  the  maker  was  the  considera- 
tion for  this  undertaking.  The  guaranty  in 
Packer  v.  Willson  was  declared  void  as  coming 
within  the  Statute  of  Frauds,  and  unless  that 
case  is  overruled,  this  guaranty  must  share  the 
same  fate. 

Where,  at  the  time  a  note  is  made  and  as  a 
part  of  the  same  transaction,  a  third  person 
indorses  an  absolute  guaranty  upon  the  note, 
he  will  be  liable  in  some  form  for  the  payment 
of  the  money.  Both  instruments  taken  togeth- 
er make  but  one  contract,  and  the  considera- 
tion which  upholds  the  one  will  support  the 
other.  Hough  v.  Gray,  19  Wend.,  202;  Lu- 
gueer  v.  Prosper,  1  Hill,  256  ;  Miller  v.  Gaston, 
2  Id.,  190,  per  Bronson, ./.;  and  perWal worth, 
Ch.,  in  Rogers  v.  Kneeland,  13  Wend.,  122, 123. 
But  here,  the  guaranty  was  indorsed  long  after 
the  making  of  the  note,  and  was  wholly  col- 
lateral to  the  undertaking  *of  Ephraim  [*59O 
Durham.  It  was  a  distinct,  independent  agree- 
ment, and  required  a  new  consideration  to  sup- 
port it.  In  Hough  v.  Gray  and  Luqueer  v. 
Prosser,  the  Statute  of  Frauds  was  not  even 
mentioned  ;  nor  was  it  mentioned  in  Ketchell 
v.  Burns,  24  Wend.,  456.  If  this  question  was 
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decided  in  either  of  those  cases,  it  was  decided 
when  it  was  not  made  and,  I  must  add,  when 
I  did  not  know  it. 

It  is  quite  clear  that  this  case  is  not  decided 
— at  least  not  in  favor  of  the  plaintiff — by  Oak- 
•ley  v.  Boorman,  21  Wend.,  588.  There,  the 
defendant  indorsed  his  name  in  blank  upon 
three  negotiable  promissory  notes,  and  he  was 
held  liable  as  indorser  ;  not  as  guarantor.  It 
was  neither  more  nor  less  than  the  ordinary 
•contract  of  indorsement,  and  the  only  peculiar 
feature  in  the  case  was,  that  the  indorsement 
was  not  made  upon  the  consideration  which 
usually  moves  to  the  making  of  such  a  con- 
'tract.  So  far  is  that  case  from  holding  that 
the  defendant  might  have  been  charged  as 
guarantor,  that  Cowen,  J.,  who  delivered  the 
-opinion  of  the  court,  expressly  admits  the  con- 
trary. Here,  the  defendants  did  not  indorse 
their  names  in  blank  on  the  note,  and  they 
-could  not  be  charged  asindorsers  for  the  plain 
reason  that  they  entered  into  an  express  un- 
dertaking of  another  kind. 

In  addition  to  the  contract  of  indorsement 
upon  commercial  paper,  there  are  cases  which 
hold  that  if  a  man  indorse  his  name  in  blank 
upon  a  note  not  negotiable,  with  intent  to  guar- 
anty the  payment,  you  may  write  such  a  con- 
tract over  his  name  as  will  carry  into  effect  the 
intention  of  the  parties.  Some  and  perhaps 
all  of  those  cases  are  cited  in  Oakley  v.  Boor- 
man. I  will  not  stop  to  inquire  on  what  foun- 
dation they  rest.  It  is  sufficient  to  say  that  they 
can  have  no  application  here.  The  defendants 
did  not  indorse  their  names  in  blank.  They 
drew  out  and  signed  the  agreement  which  they 
intended  to  make,  and  if  that  does  not  bind 
them,  the  plaintiff  cannot  recover.  To  hold 
otherwise  would  be  saying,  in  effect,  that  we 
can  set  aside  the  contract  which  the  parties 
have  actually  made,  and  substitute  another  in 
its  place.  On  that  subject  it  will  be  sufficient 
591*]  to  *refer  to  Seabury  v.  Hungerford, 
.and  Miller  v.  Gaston,  2  Hill,  80,  188,  where  we 
-decided  that  the  holder  of  a  note  could  not 
•change  either  the  contract  of  indorsement  or  of 
guaranty  into  a  contract  of  a  different  nature. 

This  guaranty  is  not  a  promissory  note.  It 
is  not  an  absolute  promise,  nor,  indeed,  any 
promise  at  all,  to  pay  a  sum  of  money,  but  an 
undertaking  that  another  person,  to  wit:  Eph- 
raim  Durham,  will  pay  the  money.  A  guar- 
anty is  "an  undertaking  that  the  engagement 
of  another  shall  be  performed."  Web.  Die. 
It  is  "a  promise  or  undertaking  to  be  answer- 
able for  the  debt  or  default  of  a  third  person." 
Toml.  L.  Die.  "  A  guarantee  is  a  promise  to 
answer  for  the  payment  of  some  debt,  or  the 
performance  of  some  duty,  in  case  of  the  fail- 
ure of  another  person,  who  is,  in  the  first,  in- 
stance, liable  to  such  payment  or  perform- 
ance." Fell.  Guar.,  1.  "A  guaranty  in  its 
enlarged  sense,  is  a  promise  to  answer  for  the 
payment  of  some  debt,  or  the  performance 
of  some  duty,  in  the  case  of  the  failure 
•of  another  person,  who,  in  the  first  in- 
stance, is  liable."  3  Kent,  121.  That  is  the 
contract  which  the  defendants  made.  Eph- 
jaim  Durham  first  owed  the  debt,  and  prom- 
ised to  pay  it.  And  then  the  defendants  said: 
"We  guarantee  the  payment."  This  a  contract 
well  known  to  our  law.  It  differs  in  its  nat- 
ure and  consequences  from  a  promissory  note, 
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and  there  is  no  principle  upon  which  the  two 
instruments  can  be  confounded. 

All  the  books  agree  that  a  guaranty  is  within 
the  Statute  of  Frauds.  I  will,  therefore,  only 
refer  to  two  or  three  elementary  writers.  3 
Kent,  121  ;  Fell,  Guar..  8 ;  Theob.  Principal 
and.  Surety,  5,  36.  The  idea  that  the  statute 
might  be  got  rid  of  by  calling  the  guaranty  a 
promissory  note,  seems  never  to  have  been 
thought  of  in  Westminster  Hall.  In  James  v. 
Williams,  5  B.  &  Ad.,  1109,  the  action  was  on 
the  following  guaranty:  "As  you  have  a  claim 
on  my  brother  for  51.  17s.,  for  boots  and  shoes, 
I  hereby  undertake  to  pay  you  the  amount 
within  six  weeks — say  the  4th  of  January, 
1833."  The  promise  was  a  direct  and  absolute 
one  to  pay  a  specified  *sum  at  a  partic-  [*592 
ular  day;  and  yet.  as  it  appeared  to  be  a  prom- 
ise to  pay  the  debt  of  another,and  as  no  consid- 
eration was  expressed  in  the  writing,  the  un- 
dertaking was  held  to  be  void  within  the  Stat- 
ute of  Frauds.  That  was  a  stronger  case  than 
this,  for  here  there  is  no  direct  promise  to  pay; 
it  is  a  guaranty  that  another  will  pay.  Clancy 
v.  Piggott,  2  Ad.  &  Ell..  473,  is  another  case 
to  the  same  effect,  and  where  the  instrument 
might  better  be  called  a  promissory  note  than 
the  one  now  before  us.  We  decided  the  same 
way  in  Packer  v.  Willson,  15  Wend.,  343;  and 
if  there  be  any  case  holding  that  this  under- 
taking for  the  debt  of  a  third  person  is  not 
within  the  Statute  of  Frauds,  it  has  not  fallen 
under  my  observation. 

If  the  plaintiff  can  recover  in  this  action, 
what  will  be  left  of  the  Statute  of  Frauds? 
Nothing  but  the  requirement  that  the  promise 
shall  be  in  writing.  There  need  not  be  an 
agreement  "expressing  the  consideration."  If 
the  party  make  a  written  promise  of  any  kind, 
it  is  a  promissory  note,  and  a  consideration  is 
implied.  When  there  is  a  simple  promise  in 
writing  to  pay  money  and  nothing  else  appears, 
the  instrument  may  well  be  regarded  as  a  prom- 
issory note,  and  the  contract  may  stand  upon 
a  consideration  implied  by  law.  But  when  by 
the  terms  of  the  agreement  the  party  engages 
"to  answer  for  the  debt,  default  or  miscarriage 
of  another  person,"  or  to  pay  the  debt  if  he 
does  not,  the  case  falls  directly* within  both  the 
letter  and  spirit  of  the  statute.  The  instrument 
is  not  a  promissory  note,  and  if  no  considera- 
tion be  mentioned,  the  agreement  is  void. 

On  another  section  of  the  Statute  of  Frauds 
we  stand  corrected  by  the  decision  of  the  Court 
of  Errors  in  Davis  v.  Shields,  26  Wend.,  341. 
That  decision  has  been  appproved  and  followed 
at  the  present  term  in  the  case  of  Lawrence  v. 
Crapser,  which  was  decided  on  the  argument. 
I  concurred  in  the  judgment  which  was  re- 
versed in  Davis  v.  Shields ;  not  because  I 
deemed  it  in  accordance  with  the  statute,  but 
because  I  thought  we  were  tied  down  by  ad- 
judged cases.  The  Court  of  Errors  has  re- 
lieved jus  from  that  thralldom,  and  although 
their  decision  has  no  direct  bearing  upon  the 
present  question,  it  should  at  *least  [*o93 
admonish  us  not  to  make  a  new  departure  from 
the  Statute  of  Frauds. 

I  am  of  opinion  that  the  court  below  was 
right  in  nonsuiting  the  plaintiff,  and  that  the 
judgment  should  be  affirmed. 

Judgment  reversed. 

Afflrmed-2  N.  Y.,  533. 
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ALLEN  v.  DYKERS  &  ALSTYNE. 

Collateral  Security— Authority  to  Sett— Evidence. 

A.  borrowed  money  of  D.,  a  stock-broker,  on  a 
promissory  note  dated  January  19,  1839,  payable 
in  sixty  days :  the  note  stating-  that  the  former  had 
deposited  with  the  latter  250  shares  of  the  stock  of 
a  certain  bank  as  collateral  security,  with  authority 
to  sell  the  same  in  case  the  note  was  not  paid  at  ma- 
turity. In  an  action  by  A.  against  D..  after  the  note 
fell  due,  alleging:  an  illegal  disposition  of  the  stock, 
it  appeared,  that  upon  the  giving  of  the  note  the 
stock  was  immediately  entered  on  the  books  of  the 
bank  in  D.'s  name,  without  any  mark  distinguish- 
ing it  from  other  stock  owned  by  him  in  the  same 
institution  ;  that  on  the  25th  of  February,  1839,  D. 
had  but  72  shares  of  stock  standing  in  his  name 
upon  the  books  of  the  bank,  the  residue  being 
pledged  as  collateral  security  for  loans  made  by 
him  :  that  stock  of  the  same  kind  was  then  selling 
for  $99.50  per  share,  though  previously,  and  ever 
since,  the  market  price  was  considerably  less ;  and 
that,  after  the  note  fell  due,  the  72  shares  were  sold 
and  the  proceeds  applied  upon  it.  Hold,  that  A.  was 
entitled  to  recover  for  all  the  stock  deposited  by 
him,  except  the  72  shares,  at  the  rate  of  $99.50  per 
share ;  and  this,  though  he  had  neither  paid  nor 
tendered  the  balance  due  on  the  note. 

D.  proposed  to  prove  that,  where  stock  was  de- 
posited with  a  broker  as  collateral  security,  it  was 
the  general  usage  for  the  latter  to  hypothecate  or 
dispose  of  it  at  pleasure ;  and,  on  payment  or  tender 
of  the  principal  debt,  to  return  an  equal  number  of 
shares  of  the  same  kind  of  stock.  Held,  that  the 
evidence  was  inadmissible  as  tending  to  contradict 
the  legal  import  of  the  note. 

Whether  evidence  of  this  kind  would  be  admis- 
sible in  the  case  of  a  single  pledge  of  stock  as  col- 
lateral security,  without  any  further  agreement, 
cjucere. 

Citations— 4  Johns.  Ch.,  490 ;  7  Johns.  Ch.,  69. 

A  SSUMPSIT,  tried  at  the  N.  Y.  Circuit,  in 
A     March,  1842.  before  Kent,  C.  Judge.    The 
action  was  upon  a  promissory  note  in  these 
words: 
594*]  *"NEW  YOUK,  Jan.  19,  1839. 

$21,000.  Sixty  day*s  after  date  I  promise  to 
pay  to  Dykers  &  Alstyne,  or  order,  twenty-one 
thousand  dollars,  for  value  received,  with  in- 
terest at  the  rate  of  seven  per  centum  per  an- 
num; having  deposited  with  them  as  collateral 
security,  with  authority  to  sell  the  same  on  the 
non-performance  of  this  promise,  two  hundred 
and  fifty  shares  North  American  Trust  and 
Banking  Company  stock.  Sale  to  be  made  at 
the  board  of  brokers.  Notice  waived,  if  not 
paid  at  maturity.  Wm.  Paxson  Hallett." 

This  note  was  given  on  a  loan  of  $21,000  to 
the  plaintiff,  and  was  executed  by  Hallett  as 
his  agent;  the  stock  being  in  fact  the  property 
of  the  plaintiff,  tbough  standing  on  the  books 
of  the  company  in  the  name  of  Hallett.  The 
plaintiff  claimed  to  recover  the  difference  be- 
tween the  value  of  the  stock  and  the  money 
loaned,  on  the  ground  that  the  defendants  had 
sold  the  stock  before  the  note  became  due.  At 


NOTE.  —  Parol  evidence  —  Not  admwsiMe  to  wiry 
promixHorj/  note.  See  Eaves  v.  Henderson,  17  Wend., 
190.  note. 

See,  generally,  Swick  v.  Sears,  1  Hill,  17,  note. 
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the  trial  it  appeared,  on  the  part  of  the  plaint- 
iff, that  the  stock  in  question  was  assigned  to 
the  defendants  and  the  transfer  entered  upon 
the  books  of  the  company  on  the  day  the  note 
was  given.  The  stock  was  entered  in  the 
names  of  the  defendants,  without  any  mark 
distinguishing  it  from  other  shares  belonging 
to  them.  The  plaintiff  proved  that,  February 
25,  1839,  the  defendants  had  no  stock  standing 
in  their  names  upon  the  books  of  the  com- 
pany, except  72  shares;  but  March  20,  about 
the  time  the  note  fell  due,  they  held  212  shares. 
It  appeared  from  a  book  kept  by  the  defend- 
ants as  stock-brokers,  purporting  to  contain 
the  prices  at  which  the  shares  of  stock  of  the  said 
company  had  been  sold  at  various  times,  that 
January  22,  23.  1839,  the  defendants  sold  for 
$96.50  per  share;  that,  February  25,  they  sold 
for  $99.50,  and  in  March,  when  the  note  fell 
due,  for  $95.  These  were  admitted  to  be  the 
regular  market  prices  of  the  stock.  The 
plaintiff  here  resting,  the  defendants'  counsel 
moved  for  a  nonsuit,  on  the  ground:  1.  That 
no  contract *had  been  shown  by  which  [*595 
the  defendants  were  required  to  retain  the  spe- 
cific stock  pledged,  or  any  of  it;  2.  That  they 
could  not  be  rendered  liable,  unless,  on  tender 
of  payment  of  the  note,  they  failed  to  deliver 
to  the  plaintiff  the  amount  of  stock  pledged  by 
him;  and  3.  That  no  sale  by  the  defendants 
of  the  specific  two  hundred  and  fifty  shares  in 
question,  had  been  shown.  The  circuit  judge 
denied  the  motion,  and  the  defendants'  coun- 
sel excepted.  The  defendants'  counsel  offered 
to  prove  that,  where  brokers  took  assignments 
of  stock  as  collateral  security  for  money  loaned, 
it  was  not  the  custom  to  retain  the  stock  in 
specie,  but  to  transfer  it  by  hypothecation  or 
otherwise  if  they  thought  proper;  and,  on  pay- 
ment or  tender  of  the  principal  debt,  to  return 
to  the  debtor  an  equal  quantity  of  the  same 
kind  of  stock.  The  defendants'  counsel  fur- 
ther offered  to  prove  that  such  custom  was 
general  and  known  to  Hallett  when  the  note 
in  question  was  given.  It  was  objected  that 
the  evidence  offered  was  inadmissible,  and  the 
circuit  judge  so  ruled;  whereupon  the  defend- 
ants' counsel  excepted.  The  defendants  then 
called  one  Jarvis  as  a  witness,  who  testified 
that,  from  the  date  of  the  nole  until  after  it 
fell  due  the  defendants  had,  standing  in  their 
own  names  and  in  the  names  of  others,  a  large 
quantity  of  slock  of  the  North  American  Trust 
and  Banking  Company,  amounting  to  more 
than  twice  the  number  of  shares  transferred  to 
them  by  Hallett.  It  turned  out,  however,  on 
a  further  examination  of  this  witness,  that  all 
the  stock  of  which  he  spoke,  except  the  seven- 
ty-two shares  before  mentioned,  stood  in  the 
names  of  persons  to  whom  it  had  been  pledged 
as  collateral  security  for  various  loans  made 
by  the  defendants;  and  that  the  amount  for 
which  it  stood  pledged  was  within  ten  per 
cent,  of  its  market  value.  It  appeared  that  in 
July,  1839,  the  defendants  sold  the  seventy- 
two  shares  of  stock  at  $75.25  per  share,  and 
applied  the  proceeds  upon  the  note.  The  cir- 
cuit judge  decided  that,  as  to  all  the  stock  ex- 
cept the  seventy-two  shares,  the  plaintiff  was 
entitled,  under  the  circumstances,  to  be  al- 
lowed for  it  at  the  price  for  which  it  was  selling 
February  25,  1839.  The  defendants  excepted. 
The  circuit  judge  *further  held,  that  [*59tt 
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the  72  shares  should  be  allowed  at  the  price 
for  which  the  defendants  sold  them.  An  esti- 
mate of  the  250  shares  was  then  made  accord- 
ingly; and  the  jury,  under  the  direction  of  the 
circuit  judge,  gave  a  verdict  in  favor  of  the 
plaintiff  for  the  balance  found  due  after  de- 
ducting the  amount  of  the  note.  The  defend- 
ants now  moved  for  a  new  trial  on  a  bill  of 
exceptions. 

Mr:  S.  Beardsley,  for  defendants. 

Mr.  A.  Crist,  for  plaintiff. 

By  the  Court,  Nelson,  C/i.  J.  It  is  not  pre- 
tended that  a  pledgee,  as  such,  has  a  right  to 
dispose  of  the  pledge  before  the  pledger  fails  to 
compty  with  his  engagement;  on  the  contrary, 
it  is  conceded  that  such  right.if  it  exist  at  all, 
must  be  conferred  by  an  express  or  implied 
agreement.  In  this  case,  as  the  agreement  be- 
tween the  parties  was  in  writing,  the  question 
as  to  the  defendants'  right  to  sell  the  stock  be- 
fore the  note  became  due,  must  be  determined, 
as  in  other  cases  depending  upon  the  construc- 
tion of  written  instruments,  by  consulting  the 
terms  and  provisions  of  the  agreement,  and 
thus  endeavoring  to  ascertain  the  understand- 
ing and  intent  of  the  parties.  Bringing  the 
question  down  to  this  test,  and  assuming  that 
the  parties  expressed  and  intended  to  express 
their  mutual  understanding  of  the  terms  upon 
which  the  loan  was  made,  it  seems  to  me  im- 
possible to  raise  a  doubt  upon  the  true  mean- 
ing and  character  of  the  transaction.  The 
plaintiff  applies  to  the  defendants  to  borrow 
$21,000  for  sixty  days,  offering  as  collateral 
security  the  250  shares  of  the  stock  in  question. 
The  defendants  agree  to  the  proposition,  ad- 
vance the  money,  and  take  a  note  for  the 
amount ;  stating  therein  the  deposit  of  the 
stock,  and  that  the  defendants  are  authorized 
to  sell  the  same  on  uon  payment  of  the  loan. 
The  note  contains  no  consent,  express  or  im- 
plied,that  the  defendants  may  sell  or  dispose  of 
the  stock  before  the  loan  becomes  due.  On 
597*]  the  contrary,  it  contains  a  *strong  im- 
plied prohibition  against  selling,  except  in  a 
single  event,  viz. :  non-payment  of  the  money 
at  the  day  specified.  There  is  not  only  no  au- 
thority to  sell  before  the  happening  of  this 
event — which  of  itself  is  enough  to  refute  the 
pretension  of  the  defendants,  and  subject  them 
to  the  consequences  of  a  breach  of  trust — but, 
having  provided  for  the  sale  at  a  given  period 
and  on  a  specified  condition, all  idea  of  author 
izing  one  previous  to  that  thne  is  necessarily 
negatived  upon  the  familiar  maxim,  expressio 
unius  est  exclusio  altering. 

The  defendants  being  stock-brokers  and  deal- 
ers in  stock,  their  counsel  offered  to  prove  on 
the  trial  that  it  was  the  usage,  when  stock  was 
transferred  to  such  dealers  by  way  of  collateral 
security,  not  to  hold  it  specifically, but  to  trans- 
fer it  by  hypothecation  or  otherwise,  at  pleas- 
ure, and,  on  payment  or  tender  of  the  money 
advanced,  to  return  an  equal  quantity  of  the 
same  kind  of  stock  ;  also,  that  this  usage  was 
general,  and  known  to  the  agent  who  made 
the  loan  in  question.  The  object  of  the  offer 
was,  to  lay  the  foundation  for  insisting  that 
the  usage  should  be  regarded  as  incorporated 
in  and  forming  part  and  parcel  of  the  agree- 
ment ;  thus  making  the  latter  import  a  consent 
on  the  part  of  the  plaintiff, that  the  defendants 
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might  use  the  stock  during  the  running  of  the 
loan  the  same  as  if  they  were  the  absolute  own- 
ers. It  is  not  necessary  to  determine  what  effect 
would  be  due  to  such  proof  in  the  case  of  a 
simple  pledge  as  collateral  security,  without 
any  further  agreement.  Possibly  the  known 
usage  in  like  cases  might  be  considered  as  at- 
taching itself  to  the  transaction,  and  constitut- 
ing a  part  of  it.  But  where  the  parties  have 
chosen  to  prescribe  for  themselves  the  terms 
and  conditions  of  the  loan,  they  must  be  held 
to  abide  by  them;  and  we  are  especially  bound 
to  refuse  effect  to  any  general  or  particular 
usage,  when  in  direct  contradiction  to  the  fair 
and  legal  import  of  a  written  contract. 

The  counsel  for  the  defendants  relied  mainly 
upon  Nourse  v.  Prime,  4  Johns.  Ch.,  490  ;  8. 
C.,  7  Id.,  69  ;  but  I  have  been  unable  to  find 
anything  in  that  case  which  conflicts  with  the 
*ruling  of  the  circuit  judge  in  the  case  [*59H 
before  us.  The  contract  there,  it  may  be  con- 
ceded, was  substantially  like  the  one  under  con- 
sideration ;  and  there  too,  as  here,  the  shares 
of  stock  deposited  were  not  defined  and  desig- 
nated so  as  to  be  distinguishable  from  other 
stock  of  the  defendants  in  the  same  institution. 
Beyond  this,  however,  it  is  difficult  to  discover 
the  least  analogy  between  the  two  cases.  It  ap- 
peared in  Nourse  v.  Pmwe.that  the  defendants 
had  at  all  times  after  the  date  of  the  note, a  suf- 
ficient amount  of  slock  standing  in  their  own 
names,  and  subject  to  their  absolute  control,  to- 
have  enabled  them  to  restore  the  shares  depos- 
ited by  the  complainant.  The  learned  Chan- 
cellor therefore  held,  that,  such  being  the  facts, 
the  defendants  had  done  nothing  which  entitled 
the  complainant  to  the  relief  sought.  Under 
the  circumstances,  he  said,  it  was  sufficient, 
"that  the  defendants  always  had  the  requisite 
quantity  of  shares  on  hand,  and  the  law  will 
presume  that  the  shares  so  on  hand,  from  time 
to  time,  were  the  shares  deposited, because  the 
parties  have  not  reduced  the  shares  to  any  more 
certainty." 

Now,  in  the  case  before  us,  it  does  not 'ap- 
pear that  the  defendants,  during  the  running 
of  the  loan,  kept  on  hand  and  under  their  ab- 
solute control,  a  number  of  shares  equal  to  the 
amount  deposited.  On  the  contrary,  for  a  part 
of  the  time  they  had  but  72  shares  in  their  own 
names.  These,  therefore,  according  to  the 
doctrine  of  Nouwe  v.  Prime,  may,  perhaps,  be 
regarded  as  a  part  of  the  identical  shares  de- 
posited; and  so  indeed  they  were  treated  at  the 
circuit.  Having  been  kept  on  hand,  the  plaint- 
iff was  allowed  only  the  price  which  they  act- 
ually brought  in  the  market  on  a  sale  after  the 
note  fell  due.  All  the  other  stock  of  the  de- 
fendants stood  pledged  for  loans  and  advances 
to  within  10  per  cent,  of  its  market  value. 

I  do  not  perceive  any  ground  for  interfering 
with  the  verdict  in  this  case  because  of  the  rule 
of  damages  adopted  by  the  circuit  judge. 

New  trial  denied. 

Affirmed-7  Hill.  497. 

Distinguished—  27  N.  Y.,  375 ;  53  N.  Y.,  223 :  13  Am. 
Rep..  518. 

Reviewed-26  N.  Y.,  314. 

Explained-2  N.  Y..  446,  449 :  51  Am.  Dec.,  308,  311. 

Cited  in— 19  N.  Y.,  511 :  55  N.  Y.,  209;  14  Am.  Rep.. 
231 ;  1  Sandf..  357 :  4  Sandf.,  78 ;  5  Duer,  34,  212  :  6 
Duer,  61 ;  3  Bos..  257 :  7  Bos.,  537 ;  3Daly,  14 ;  1  Curt., 
241 ;  10  Allen.  507 ;  29  Ind..  377  :  8  Minn.,  402  :  45  Am. 
Dec.,  728:  5  Pa.  St.,  57  ;  10  Am.  Rep.,  295 ;  42  Cal.,  105 ; 
54  Am.  Dec.,  316;  21  Conn.,  36. 
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S99*J    *THE  PEOPLE,   ex  rel.  DUKII\M, 

ET  AL. 
t>. 

THE  COMMISSIONERS  OF  THE  CANAL 
FUND. 

Practice— Appeal  from  Appraisement  of  Canal 
Commissioners — Parties. 

An  existing  provision  for  reviewing  the  decisions 
of  an  inferior  tribunal  by  appeal  or  ctrtiorari,  will 
apply  to  cases  subsequently  added  to  its  Jurisdiction 
by  statute,  though  the  latter  contain  no  express  dec- 
laration to  that  effect.  Per  Bronson,  J. 

Where,  by  an  Act  passed  in  1840,the  Canal  Apprais- 
ers were  required,  "subject  to  the  provisions  of  law, 
respecting  other  canal  appraisements,  to  appraise 
the  damagessustained  by  D."  and  others.on  account 
-of  the  resumption  of  certain  waters  of  the  Erie 
Canal  which  had  been  previously  leased ;  and  the 
Act  further  provided,  that  "  the  sum  awarded  and 
nnally  settled  should  be  paid  to  the  claimants,"  etc.; 
held,  that  the  appraisement  was  subject  to  the  gen- 
eral right  of  appeal  given  to  the  Canal  Commission- 
ers by  1  R.  S.,  227,  sec.  60. 

An  appeal  from  the  appraisement  in  this  case  was 
made  by  one  of  the  Canal  Commissioners,  acting  in 
the  names  and  by  authority  of  the  rest ;  yet  held, 
regular. 

And  semble,  the  right  of  appeal  may  be  exercised 
in  all  cases  by  the  acting  commissioner  in  charge  of 
that  part  of  the  canal  where  the  question  arises;  and 
this,  without  consulting  the  other  commissioners.or 
using  their  names. 

Where  the  right  to  sue,  appeal  or  bring  a  writ  of 
error  in  behalf  of  the  people  is  given  to  public  offi- 
cers, they  may  depute  one  of  their  number  to  use 
their  names,  employ  counsel,  and  do  any  other  act 
necessary  1  o  the  regular  prosecution  of  the  proceed- 
ing. Per  Bronson,  J. 

Citations— 1  R.  S.,225,  sees.  45,  46, 60 ;  Laws,  1836,  p. 
406,  sees.  1,  4,  5.  8-10,  28, 29. 

ON  the  return  to  an  alternative  writ  of  man- 
damus, the  case  was  this  :  in  April,  1840. 
an  Act  was  passed  declaring  that  "  It  shall  be 
the  duty  of  the  Canal  Appraisers,  subject  to 
the  provisions  of  law  respecting  other  canal 
appraisements,  to  appraise  the  damages  sus- 
tained "  by  the  relators  "  by  reason  of  the  re- 
sumption of  the  surplus  waters  leased  by  the 
Canal  Commissioners  to  Ichabod  S.  Spencer 
and  Eber  Durham"  in  1827  ;  "  and  the  sum 
awarded  and  finally  settled  shall  be  paid  to  the 
claimants  respectively  by  the  Commissioners 
of  the  Canal  Fund."  These  were  surplus  waters 
of  the  Erie  Canal.  Stat.  1840.  p.  122,  and  1839, 
p.  152.  An  appraisement  was.  made  by  the 
Canal  Appraisers  October  7,  1840.  December 
17  following,  the  Canal  Commissioners  ap- 
pealed from  the  decision  of  the  Appraisers  to 
6OO*]  the  Canal  Board.  Mr.  Hudson  *was 
the  acting  Canal  Commissioner  on  that  portion 
of  the  line  of  the  Erie  Canal  where  the  prop 
<rty  in  question  was  situated.  He  subscribed 
his  own  name  to  the  appeal ;  and  also  subscribed 
the  names  of  all  the  other  commissioners,  add- 
ing, that  it  was  done  "by  David  Hudson,  act- 
ing Canal  Commissioner,  and  by  their  author- 
ity." At  a  previous  meeting  of  the  Board  of 
Canal  Commissioners,  it  had  been  agreed  be- 
tween them,  that  each  of  the  acting  Commis- 
sioners should  attend  to  the  duty  of  bringing 
appeals  from  the  awards  of  the  Canal  Apprais- 
ers to  the  Canal  Board, in  all  cases  which  should 
thereafter  arise  within  his  division  ;  and  for 
this  purpose  the  Acting  Commissioner  was 
authorized  to  use  the  names  of  the  other  Com- 
missioners. On  a  hearing  before  the  Canal 
Board,  the  relators  appeared  and  objected  that 


this  was  not  a  case  where  an  appeal  would  lie, 
and,  if  it  was,  that  the  appeal  had  not  been 
duly  made,  because  all  of  the  Commission!  i  ~ 
had  not  personally  subscribed  their  nun, 
it.  The  Canal  Board  overruled  theobjection-. 
and  in  April,  1841,  modified  the  appraisement 
by  allowing  the  relators  a  less  sum  than  had 
been  awarded  to  them  by  the  appraisers.  The 
amount  allowed  by  the  Canal  Board  was  paid 
to  the  relators,  and  the  alternative  writ  wsi^ 
subsequently  obtained  for  the  purpose  of  com- 
pelling the  Commissioners  of  the  Canal  Fund 
to  pay  the  difference  between  the  sum  already 
received  by  the  relators  and  the  sum  awarded 
by  the  Ca'nal  Appraisers.  The  relators  de- 
murred to  the  return  and, 

Mr.  S.  Stevens,  on  their  behalf,  now  made 
the  same  points  that  had  been  made  before  the 
Canal  Board. 

Mr.  G.  P.  Barker.  Atty-Gen.,  for  the  Com- 
missioners of  the  Canal  Fund. 

By  tfie  Court,  Bronson,  J.  The  relators 
rest  their  claim  upon  two  grounds:  1.  That  no 
appeal  would  lie  in  this  case;  and  2.  That  the 
appeal  was  not  duly  made,  because  all  of  the 
Canal  Commissioners  did  not  concur  in  the 
act  by  subscribing  *their  names.  The  [*6O1 
first  objection  is  based  on  the  fact  that  the  Re- 
vised Statutes,  which  give  an  appeal  from  the 
Canal  Appraisers  to  the  Canal  Board,  only  pro- 
vide for  an  appraisement  of  damages  in  certain 
specified  cases,  among  which  this  case  is  not 
included.  1  R.  S..  225,  sees.  45.  46;  Stat.  1836, 
p.  406,  sees.  1,  8,  10.  And  it  is  said  that,  in- 
asmuch as  this  was  not  a  case  for  appraisement 
at  the  time  the  appeal  was  given,  the  right  of 
review  does  not  exist.  But  an  appeal  is  given 
in  general  terms:  "Every  person  having  ex- 
hibited a  claim  for  damages  to  the  appraisers, 
or  the  Canal  Commissioners,  where  they  shall 
deem  the  interest  of  the  State  to  require  it,  may 
enter  an  appeal  from  the  decision  of  the  ap- 
praisers on  such  claim,  to  the  Canal  Board," 
etc.  Sec.  60.  The  words  are  broad  enough 
to  reach  every  case  where  the  appraisers  have 
passed  upon  a  claim  for  damages;  and  although 
the  powers  of  the  appraisers  did  not  then  ex- 
tend to  this  particular  claim,  yet  when  their 
powers  were  subsequently  enlarged,' I  see  no 
good  reason  why  the  right  of  appeal  should 
not  attach  without  any  special  provision  for 
that  purpose.  When  an  existing  jurisdiction 
is  enlarged  so  as  to  include  new  cases,  it  can- 
not always  be  necessary  to  declare  that  the  old 
provision  for  a  review  shall  apply  to  the  new 
cases.  If,  for  example,  the  jurisdiction  of  jus- 
tices of  the  peace  should  be  extended  to  ac- 
tions of  slander,  I  cannot  doubt  that  the  exist- 
ing provisions  for  a  review  by  certtorari  and 
appeal  would  apply  to  cases  coming  under  the 
enlarged,  as  well  as  those  arising  under  the 
former  jurisdiction  of  the  court. 

But  whatever  difficulty  there  might  be,  had 
the  Act  of  1840  been  silent  upon  this  subject, 
there  is  enough  in  that  Act  to  show  that  the 
Legislature  intended  there  should  be  a  right  of 
appeal  in  this  as  well  as  in  the  other  cases.  It  is 
made  the  duty  of  the  appraisers,  "subject  to 
the  provisions  of  law  respecting  other  canal 
appraisements,  to  appraise  the  damages"  of  the 
relators.  I  think  the  Legislature  had  in  view 
all  "the  provisions  of  law  respecting  other 
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canal  appraisements,"  including  the  right  of 
appeal,  as  well  as  the  mode  of  making  the  ap- 
praisement. And  this  construction  is  con- 
<>O2*]  firmed  by  the  provision  *which  fol- 
lows, that  "the  sum  awarded  and  finally  set- 
tled, shall  be  paid  to  the  claimants."  There  is 
nothing  to  which  the  words  "finally  settled" 
•can  be  applied,  unless  it  be  the  decision  of  the 
Canal  Board  on  appeal  from  the  appraisers. 
The  decision  of  that  Board  in  such  cases  is  de- 
clared final  and  conclusive.  Sec.  60.  I  feel  no 
difficulty,  therefore,  in  saying  that  this  case 
came  within  the  jurisdiction  of  the  Canal  Board 
provided  there  was  a  regular  appeal. 

Was  the  appeal  duly  made?  By  the  statute, 
"the  general  care  and  superintendence  of  the 
•canals"  is  vested  in  "the  Board  of  Canal  Com- 
missioners," some  of  whom  are  designated  as 
"acting  commissioners."  Sec.  9.  The  Board, 
as  such,  is  charged  with  some  duties ;  but  the 
actual  supervision  of  the  canals  rests  exclu- 
sively on  the  acting  commissioners.  And  there 
is  a  further  subdivision  of  their  powers.  Ow- 
ing to  the  extent  of  the  public  works  and  the 
limited  number  of  the  acting  commissioners, 
it  is  impossible  that  those  officers  should  often 
be  together,  and  both  public  and  private  in- 
terests render  it  indispensable  that  each  com- 
missioner should  exercise  the  powers  of  all 
-within  a  limited  district.  It  has  accordingly 
been  provided,  that  "the  Board  shall  from  time 
to  time  assign  to  each  acting  commissioner,  in 
special  charge,  the  line,  or  portion  of  the  line, 
•of  one  or  more  of  the  canals."  Sec.  28.  It 
was  hardly  necessary  to  add  the  29th  section, 
which  enjoins  particular  duties  upon  each  act- 
ing commissioner  within  his  district ;  and  the 
matters  enumerated  in  the  section  may  be  re- 
.garded  as  a  sample  rather  than  a  limitation  of 
the  powers  of  the  officer.  This  claim  for  dam- 
ages arose  upon  a  section  of  the  Erie  Canal 
which  had  been  assigned  "in  special  charge" 
to  Mr.  Hudson,  and  I  think  it  would  have  been 
-enough  for  him  to  sign  the  appeal  as  acting 
•commissioner,  without  adding  the  names  of 
his  associates.  It  is  true  that  the  appeal  is 
given  to  the  "Canal  Commissioners,"  in  the 
plural;  sec.  60;  but  this  is  so  in  relation  to  most 
«)f  the  other  powers  and  duties  of  those  officers; 
and  yet  we  see  that  when  it  comes  to  the  mat- 
ter of  actual  execution,  those  powers  and  du- 
ties are  assigned  to  a  single  officer.  The  care 
OO3*]  *and  superintendence  of  the  canals  is 
-assigned,  in  general  terms,  to  the  commissioners 
•collectively;  but  from  the  necessity  of  the  case, 
the  actual  supervision  within  particular  dis- 
tricts is  given  to  a  single  officer. 

It  is  fit,  on  more  accounts  than  one,  that  the 
appeal  should  be  prosecuted  by  the  acting  com- 
missioner alone.  He  must  often  be  the  only 
one  who  has  any  particular  information  in  re- 
lation to  the  merits  of  the  claim.  This  is  so 
because  the  question  arises  within  the  district 
under  his  "special  charge."  and  for  the  fur- 
ther reason  that  he  is  to  have  notice  of  the 
meeting  of  the  appraisers,  and  it  is  made  the 
•duty  of  one  of  the  acting  commissioners,  ei- 
ther in  person  or  by  an  agent,  to  attend  before 
the  appraisers  in  behalf  of  the  State  on  the 
hearing  of  the  claim.  Act,  1836,  sees.  4.  5.  It 
is  also  well,  on  another  account,  that  the  ap- 
peal should  be  brought  by  the  acting  commis- 
sioner alone.  He  has  no  voice  as  a  member  of 
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the  Canal  Board  when  the  case  eomes  under 
review;  Act,  1836,  sec.  8;  and  thus  the  matter 
is  brought  before  officers  who  are  wholly  un- 
committed in  relation  to  the  merits  of  the  claim, 
which  could  not  be  the  case  if  all  of  the  com- 
missioners must  necessarily  join  in  the  appeal. 

I  think  it  is  enough  that  the  appeal  was 
signed  by  the  acting  commissioner.  But  if 
there  be  any  doubt  upon  that  question,  still 
the  appeal  was  clearly  regular.  The  names  of 
all  the  commissioners  were  affixed  to  it,  and 
although  Messrs.  Ruggles  and  others  did  not 
sign  with  their  own  hands,  they  signed  by  the 
hand  of  Mr.  Hudson.  He  had  express  author- 
ity to  use  their  names.  Although  the  words 
of  the  statute  are,  that  the  commissioners  may 
enter  an  appeal  "where  they  shall  deem  the 
interest  of  the  State  to  require  it;"  sec.  60;  yet 
the  bringing  of  the  appeal  was  not  such  a  ju- 
dicial act  as  precluded  a  delegation  of  the  pow- 
er. If  the  same  words  are  not  always  used, 
they  are  always  implied  where  public  officers 
are  authorized  to  bring  a  suit  or  appeal,  or 
prosecute  a  writ  of  error  on  behalf  of  the  peo- 
ple; and  where  there  is  nothing  in  the  statute 
to  forbid  it,  it  cannot  be  doubted  that  one  of 
the  officers  may  authorize  *another  to  [*6O4 
affix  his  name  "to  the  appeal,  employ  counsel, 
or  do  any  other  act  of  the  like  kind  which  may 
be  necessary  to  the  regular  prosecution  of  the 
suit  or  proceeding. 

We  are  of  opinion  that  the  Canal  Board 
might  take,  and  that  it  actually  acquired  ju- 
risdiction of  the  case  by  the  appeal;  and  as  the 
decision  of  that  Board  is  final  and  conclusive, 
sec.  60,  the  claim  which  the  relators  set  up  to 
the  difference  in  amount  between  the  original 
appraisement  and  the  sum  as  "finally  settled," 
cannot  be  maintained. 

Judgment  for  the  defendants. 

Distinguished-3  N.  Y.,  406. 

Cited  in— 13  Barb.,  89 ;  22  Barb.,  141, 142. 


DRAKE  e.  ROGERS. 

Highways — Private  Road — Who  May  Remove 
Obstructions —  Practice — Appeal  from  Order 
of  Commissioners. 

Where  it  appeared  that  a  road  was  from  two  and 
a  half  to  three  rods  wide,  that  it  terminated  at  A.'s 
house  without  connecting  with  any  other  road,  that 
it  had  never  been  used  by  the  public,  and  the  record 
on  file  with  the  town  clerk  described  it  as  a  "high- 
way for  A.,  beginning,"  etc.;  held,  though  it  also 
appeared  that  for  many  years  it  had  been  included 
in  a  road  district,  the  evidence  did  not  authorize 
the  court  to  pronounce  it  a  public  highway,  as  mat- 
ter of  law,  but  the  question  should  at  least  have 
been  submitted  to  the  jury. 

Semble,  that  this  evidence  showed  the  road  to  be  a 
mere  private  one,  intended  for  the  accommodation 
of  A. 

An  obstruction  placed  in  a  private  road  by  the 
owner  of  the  land  over  which  it  is  laid  out,  cannot 
be  lawfully  removed  by  one  having1  no  right  to  use 
the  road. 

An  appeal  from  an  order  of  Commissioners  of 
Highways  directing  the  alteration  or  discontinu- 
ance 01  a  road,  does  not  operate  as  a  stay  of  pro- 
ceedings :  but  the  order  may  be  carried  into  effect 
pending  the  appeal.  Semble. 

So  of  an  appeal  from  an  order  laying  out  a  high- 
way, unless  it  be  laid  through  "enclosed,  cultivated 
or  improved  lands."  Semhle. 

If,  on  an  order  being  made  discontinuing  a  high- 
way, a  fence  be  built  across  it,  an  appeal  subse- 
quently brought  will  not  have  the  effect  of  render- 
ing the  fence  a  public  nuisance. 
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Citations-1  R.  8.,  507,  Bee,  29  :  517,  eee-8.  79,  80;  «W, 
sees.  »»,  !•; :  u'  K.  L.,  1818,  pp.  270,  277.  seofl.  20-22,  3» ; 
1 1  Johns. ,  383 ;  4  Cow.,  190. 

TERROR  to  the  Jefferson  C.  P.  Drake  brought 
iJ  an  action  of  trespass  quare  dautum  fregil 
against  Rogers  before  a  justice  of  the  peace. 
The  defendant  pleaded  title,  and  the  plaintiff 
thereupon  sued  in  theC.  P.  The  trespass  com- 
plained of  consisted  in  removing  a  fence  which 
the  plaintiff  put  up  across  a  road  in  the  Town 
of  LeRay,  Jefferson  Co.;  which  fence  the  de- 
<$O5*]fendant  *removed  in  the  spring  of  1840. 
The  principal  questions  on  the  trial  were, 
whether  the  road  was  a  public  highway  or  a 
private  road,  and  whether  it  had  been  discon- 
tinued. The  road  was  laid  out  in  the  year  1815, 
and  extended  from  the  Brownville  road  to  the 
house  of  Nathan  Anthony,  a  distance  of  about 
200  rods.  The  intention  was  to  lay  the  road  for 
the  greater  part  of  the  distance  on  the  line  be- 
tween two  lots;  that  line  being  the  boundary 
for  a  part  of  the  length  of  the  road  between 
lands  now  owned  by  the  plaintiff  on  the  one 
side  and  the  defendant  on  the  other.  The 
plaintiff  gave  evidence  tending  to  show  that 
the  road  as  opened  encroached  upon  him,  and,  f 
at  the  point  of  connection  with  the  Brownville  | 
road,  was  wholly  on  his  land.  This  was  the 
place  where  the  plaintiff  erected,  and  the  de- 
fendant pulled  down  the  fence.  The  defend- 
ant did  not  own  the  land  on  either  side  of  the 
road  at  that  place.  The  road  was  laid  through 
woodland,  and  the  trees  were  not  cut  until 
some  years  afterwards.  The  road  as  finally 
opened  was  from  two  and  a  half  to  three  rods 
wide,  and  terminated  at  the  house  of  Anthony, 
without  connecting  with  any  other  road.  The 
record  of  the  road  was  as  follows:  "Survey  of 
a  highway  for  Nathan  Anthony,  beginning  at 
a  maple  tree  on  his  north  line  opposite  his 
house,  thence,  etc.,  to  the  center  of  the  Brown- 
ville road;  whole  distance,  two  hundred  and 
one  and  a  half  rods.  Surveyed  Sept.  80,  1815." 
[Signed  by  the  commissioners  and  recorded  by 
the  town  clerk.]  The  road  for  many  years  was 
either  included  in  one  of  the  road  districts,  or 
formed  a  district  by  itself.  A  few  years  since, 
one  Gale  purchased  the  Anthony  lot,  and  con- 
sented that  the  road  should  be  shut  up.  The 
plaintiff  built  the  fence  across  it  in  the  spring 
of  1837,  and  the  defendant  removed  the  fence 
in  the  spring  of  1840. 

November  23,  1839,  the  Commissioners  of 
Highways,  upon  the  certificate  of  twelve  free- 
holders of  the  town,  made  an  order  discontin- 
uing the  road.  From  this  order  the  defendant 
appealed  December  7  following  to  Messrs 
.Me  Knight,  Brown  andM'Comber,  three  of  the 
county  judges.  Judge  McKnight  gave  notice 
«O6*]  of  a  meeting  for  *March  11  following, 
but  the  other  judges  did  not  attend.  He  then 
gave  a  new  notice,  but  in  the  meantime  both 
of  the  other  Judges  had  gone  out  of  office.  The 
new  fudges  doubted  their  authority  to  act,  and 
nothing  further  was  done  on  the  appeal. 

The  court  charged  the  jury  that,  in  their 
opinion,  the  road  was  a  public  highway,  that 
the  appeal  suspended  the  right  to  close  it  up, 
and  that  the  defendant  had  a  right  to  remove 
the  obstruction  out  of  the  highway  as  he  h:ul 
done;  and  they  directed  the  jury  to  find  a  ver- 
dict for  the  defendant.  The  plaintiff  exccpted, 
and  a  verdict  and  judgment  having  been  ren- 
700 


dered  for  the  defendant,  the  plaintiff  sued  out 
a  writ  of  error. 

Mr.  J.  Mullin.  for  plaintiff  in  error. 

Mr.  John  Clarke,  for  defendant  in  error. 

By  the  Court,  Brpnson,  .7.  I  think  the  court 
below  erred  in  holding  this  road  to  be  a  public 
highway,  or  at  least  in  deciding  as  matter  of 
law  that  it  was  a  public  highway.  I  infer  from, 
the  evidence  that  it  was  a  private  road  laid  out 
for  the  benefit  of  Nathan  Anthony,  and  not 
for  the  public.  Although  in  the  town  record  it 
is  called  a  "highway,"  yet  that  word  is  coupled' 
with  others  which  show  that  a  public  highway 
could  not  have  been  intended  by  the  commis- 
sioners who  laid  it  out.  It  is  "a  highway  for 
Nathan  Anthony."  It  is  almost  impossible  to 
suppose  that  the  commissioners  would  have 
used  such  an  expression  if  they  had  intended 
anything  more  than  a  private  road.  And  then 
the  road  terminated  at  Anthony's  house,  with- 
out connecting  with  any  other  road,  and  so  it 
remained  down  to  the  time  of  the  discontinu- 
ance. Although  this  fact  is  not  conclusive, 
it  goes  to  confirm  the  construction  which  has 
been  given  to  the  record  made  by  the  commis- 
sioners. It  looks  as  though  the  commissirners- 
did  not  regard  this  as  a  matter  of  public  inter- 
est, but  only  as  a  means  of  letting  Anthony 
out  to  the  Brownville  road.  To  this  it  may  be 
added  that  the  road  *was  never  opened  [*<5O7 
to  the  proper  width  of  a  public  highway,  but 
was  confined  within  the  prescribed  limit  of  a 
private  road.  1  R.  S.,  517,  sec.  80;  2  R.  L.  of 
1813,  p.  277,  sec.  22.  And  finally,  the  road  was 
never  used  as  a  public  highway.  In  answer  to 
all  this  we  have  the  fact  that  the  road  has  al- 
ways been  included  in  some  highway  district. 
But  this  proves  nothing,  for  the  reason  that 
the  commissioners  were  then  and  still  are  au- 
thorized to  annex  a  private  road  to  a  highway 
district.  1  R.  S.,  507,  sec.  29;  2  R.  L.  of  1813, 
p.  277,  sec.  21.  I  think  the  road  was  private; 
but  if  that  be  matter  of  doubt,  it  should  have 
been  left  to  the  jury  to  draw  the  proper  con- 
clusion from  the  evidence. 

If  this  was  a  private  road,  then  for  all  the 
purposes  of  a  road  it  belonged  to  Anthony,  his 
heirs  and  assigns.  It  does  not  appear  that  the 
owners  of  the  lands  through  which  the  road 
was  laid  signified  their  intention  of  using  it  to 
the  jury  which  assessed  the  damages;  and  if 
they  did  not,  they  have  -no  right  to  use  the 
road.  1  R.  S.,  517,  sec.  79,  and  2  R.  L.  of  1813, 
p.  276,  sec.  20.  Anthony  could  have  main- 
tained an  action  on  the  case  against  them  if 
they  used  it.  Lambert  v.  Hoke,  14  Johns.,  383. 
If  the  fence  which  the  plaintiff  built  across  the 
road  was  an  injury  to  anyone,  it  was  to  An- 
thony, and  he  alone  had  a  right  to  remove  the 
obstruction;  for  the  fence  was  not  a  public 
nuisance  which  any  citizen  might  abate.  But 
the  plaintiff  has  done  no  wrong  to  any  one 
Gale,  who  had  purchased  Anthony's  farm, 
consented  thattheroad  should  be  shut  up,  and 
that  was  an  end  of  the  matter.  In  this  view  of 
the  case  it  is  unnecessary  to  inquire  whether 
the  road  has  been  regularly  discontinued  by 
public  authority.  It  is  enough  that  the  only 
persons  having  any  legal  interest  in  the  matter 
have  settled  it  for  themselves. 

But  if  this  had  once   been  a  public  high- 
way, I  think  the  court  below  was  wrong  in 
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lolding  that  it  had  not  been  discontinued.  The 
road  had  in  fact  been  shut  up  by  the  plaint- 
iff's fence  for  more  than  two  years  and  a  half 
when  the  commissioners  made  the  order  dis- 
continuing the  road.  The  order  was  executed 
(>O8*]  *the  moment  it  was  made.  From  that 
time  the  plaintiff's  fence  ceased  to  be  a  nui- 
sance, and  when  the  defendant  entered  four  or 
five  months  afterwards  and  removed  the  fence, 
he  was  a  trespasser. 

But  it  is  said  that  the  defendant's  appeal 
from  the  order  of  the  commissioners  operated 
as  a  stay  of  proceedings.  Should  that  be 
granted,  I  do  not  see  how  the  appeal,  before  it 
was  finally  determined,  could  have  the  effect 
of  undoing  that  which  had  already  been  done. 
The  order  had  been  fully  executed  fourteen 
days  before  the  appeal  was  made,  and  nothing 
short  of  a  reversal  of  the  order  by  the  judges 
•could  again  open  the  road.  Although  an  ap- 
peal or  writ  of  error  sometimes  stays  the  pro- 
ceedings where  they  are,  yet.in  the  absence  of 
nny  statutory  provision,  they  never  have  a  re- 
troactive effect,  and  annul  that  which  has  al- 
ready been  done  under  the  order  or  judgment. 

When  a  public  highway  is  laid  out  through 
"enclosed,  cultivated  or  improved  lands,"  the 
owner  must  have  sixty  days  notice  to  remove  his 
fences,  and  if  there  has  been  an  appeal,  the  no- 
tice must  be  given  after  the  decision  of  the 
judges  has  been  made.  1  R.  S.,  520,  sees.  96, 
97.  Here  is,  in  effect,  a  stay  of  proceedings, 
and  if  the  commissioners  go  on  and  open  the 
road  pending  the  appeal  they  will  be  trespass- 
ers. Clark  v.  Phelps,  4  Cow.,  190.  This  was 
a  decision  under  the  39th  section  of  the  Act  of 
1813,  which  is  substantially  like  the  present 
statute.  But  when  the  commissioners  lay  out 
a  road  through  any  other  than  "inclosed,  cul- 
tivated or  improved  lands,"  or  when  they  alter 
or  discontinue  an  old  road,  no  provision  has 
been  made  for  a  stay  of  proceedings,  and  I  am 
inclined  to  the  opinion  that  the  order  of  the 
commissioners  may  be  carried  into  execution 
pending  an  appeal.  But  it  is  unnecessary  to 
decide  that  question;  for  in  this  case  the  order 
of  the  commissioners  was  executed  before  the 
appeal  was  taken. 

Judgment  reversed. 

Cited  in-13  Hun,  389:  8  Barb.,  157  ;  15  Barb.,  358; 
14  Kan.,  317. 


6O9*]      *DUNHAM  v.  SIMMONS. 

Pleading    in   Justice    Court — Admissibility    of 
Evidence —  Waiver  of  Objection. 

A  raisjoinder  of  counts  in  a  justice's  court  is  not 
ground  for  reversal  upon  certiorari  unless  it  appear 
that  the  objection  was  taken  before  the  justice. 

If  testimony  which  is  inadmissible  be  objected  to 
on  untenable  grounds,  and  the  true  ground  be  not 
mentioned,  the  latter  will  be  deemed  waived. 

Accordingly,  where,  on  the  trial  of  a  cause  in  a 
justice's  court,  a  question  put  to  one  of  the  wit- 
nesses was  objected  to  on  untenable  grounds,  and 
the  objection  overruled ;  held,  that  though  the 
question  was  improper  upon  grounds  not  taken  at 
the  trial,  the  party  was  remediless  on  error. 

Citations-1  Wend.,  418 ;  17  Wend.,  142,  143 ;  19 
Wend.,  361.  364. 

TERROR  to  the  Onondaga  C.  P.  Dunham 
J-J  sued  Simmons  in  a  justice's  court,  and  de- 
clared in  assumpsit  "for  labor  and  services  and 
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for  the  use  of  a  horse;  also  for  damage  in  in- 
juring said  horse  by  hard  usage,"  etc.  Plea, 
the  general  issue,  with  notice  of  special  mat- 
ter. On  the  trial,  several  witnesses  swore  to 
a  state  of  facts  tending  to  show  that  the  de- 
fendant had  negligently  injured  the  horse  in 
question.  One  Clapper  testified  that,  on  the 
day  spoken  of  by  the  other  witnesses,  he  saw 
the  defendant  riding  a  bay  horse  in  a  furious 
and  improper  manner;  but  could  not  say  that 
the  horse  belonged  to  the  plaintiff.  Beckwith, 
another  witness  called  by  the  plaintiff,  de- 
scribed the  condition  of  the  horse  after  the  in- 
jury complained  of,  and  the  plaintiff  asked 
him  what  amount  of  damage  had  been  sus- 
tained in  consequence  of  the  ill  usage.  The 
defendant  objected  to  the  question  on  the 
ground:  1.  That  there  was  no  proof  the  horse 
had  been  injured  by  the  ill  usage  of  the  de- 
fendant; and  2.  That  it  had  not  been  sufficiently 
shown  that  the  horse  described  by  Clapper  was 
the  one  in  question.  The  objection  was  over- 
ruled, and  the  witness  estimated  the  damage 
at  $15  or  $20.  After  the  answer  was  given, 
the  defendant  said  the  question  should  have 
been,  "how  much  was  the  horse  lessened  in 
value?"  The  justice  gave  judgment  for  the 
plaintiff,  which  was  reversed  by  the  C.  P.  on 
certiorari.  Dunham  sued  out  a  writ  of  error. 

*  Messrs.  Noxon,  Leaven  worth  [*61O 
andComstock,  for  the  plaintiff  in  error,  in- 
sisted :  1.  That,  conceding  there  was  a  mis- 
joinder  of  counts  in  this  case,  the  objection 
could  not  now  be  available  to  the  defendant  in 
error.  Whitney  v.  Grim,  1  Hill,  61;  Lovett  v. 
Pell,  22  Wend.,  369;  Cow.  Tr..  564,  2d  ed.  2. 
That  no  error  was  committed  by  the  justice  in 
allowing  Beckwilh  to  answer  the  question  put 
to  him.  Norman  v.  Wells,  17  Wend.,  142,  143; 
Ward  v.  Lee,  13  Id.,  41;  Wfiiteside  v.  Jackson, 
1  Id.,  418;  Potter  v.  Deyo,  19  Id.,  361,  364,  per 
Bronson,  J. 

Mr.  S.  C.  Parker,  for  the  defendant  in 
error.  1.  There  was  a  misjoinder  of  counts  in 
this  case,  and  the  objection  is  fatal  on  error. 
Cooper  v.  Bissell,  16  Johns.,  146:  Grah.  Pr.,  96. 
2d  ed.;  Cow.  Tr.,  319,  562,  2d  ed.;  Gould  PI.; 
•210,  220;  Wilson  v.  Marsh,  1  Johns.,  503;  Rey- 
nolds v.  Reynolds,  3  Wend.,  244;  Church  v. 
Mumford,  11  Johns.,  479.  2.  The  justice  erred 
in  permitting  Beckwith  to  answer  the  question 
put  to  him  by  the  plaintiff.  He  should  have 
adopted  the  question  suggested  by  the  defend- 
ant. 

By  the  Court,  Cowen,  J.  The  misjoinder 
should  have  been  objected  to  by  demurrer.  It 
was  too  late  to  raise  the  point  on  error. 

The  question  as  to  damages  was  improper; 
but  not  on  the  grounds  taken.  It  was  for  the 
justice  to  say  whether  there  was,  at  the  stage 
of  the  cause  when  the  question  was  put,  suf- 
ficient proof  of  the  defendant  having  injured 
the  horse  by  ill  usage.  There  had  been  evidence 
enough  given  to  warrant  him  in  drawing  the 
inference.  The  second  objection  was  not  well 
founded  in  fact  or  in  law.  The  true  ground 
was  not  taken  at  all,  nor  hinted  at  till  after  the 
question  had  been  answered.  By  taking  spe- 
cific grounds  of  objection  which  are  wrong, 
the  party  is  always  considered  as  waiving  the 
true  ground;  and  in  effect,  therefore,  as  not 
objecting  at  all.  Had  the  defendant  said,  dam 
ages  cannot  be  thus  proved  by  opinion,  the 
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objection  would,  I  admit,  have  been  valid. 
The  attention  of  the  magistrate  would  then 
Oil*]  *have  been  properly  called  to  it,  and 
we  must  intend  he  would  have  decided  cor- 
rectly. The  party  puts  the  magistrate  on  a 
wrong  scent;  he  states  for  his  grounds  certain 
facts  which  do  not  exist,  or  the  absence  of 
facts  which  are  well  enough  proved,  or  some 
other  ground  obviously  unavailable.  He  mis- 
leads the  justice  and  the  opposite  party;  and 
then  claims,  upon  error,  to  introduce  a  new 
ground.  To  allow  this,  would  be  to  open  the 
way  for  trickery  unbecoming  and  disgraceful 
in  the  administration  of  justice.  Suppose  he 
had  objected  because  the  horse  was  of  a  cer- 
tain Age,  or  for  any  other  frivolous  cause.  1 
am  not  imputing  either  trickery  or  frivolity  in 
the  particular  case.  No  doubt  the  grounds  in 
question  were  urged  in  good  faith;  but  I  am 
speaking  of  consequences.  They  are  of  suf- 
ficient importance  to  hold  the  party,  not  only 
to  the  true  objection,  but  the  true  ground. 
Expressio  unius  est  exclusio  alterius.  The  true 
ground  is  waived  by  the  false,  just  as  much  as 
if  the  waiver  were  expressed.  The  rule  should 
be  especially  adhered  to  in  proceedings  before 
justices,  who  are  generally  laymen,  and  less 
qualified  then  lawyers  to  see  the  real  ground 
on  which  an  objection  may  be  placed.  The 
following  cases  will  be  found.  I  think,  to  sup- 
port this  strictness:  Whiteside  v.  Jackson,  1 
Wend.,  418;  Norman  v.  Wetts,  17 Id.,  142,  143; 
Potter  v.  Deyo,  19  Id.,  361,  364. 

On  the  whole,  I  am  of  opinion  there  was  no 
ground  for  reversing  the  justice's  judgment, 
and  that  the  judgment  of  the  C.  P.  is,  there- 
fore, erroneous. 

Judgment  reversed. 

Objection  on  untenable  grounds— Is  a  waiver  of  true 
ground.  Explained— 2  N.  Y..  516 ;  9  N.  Y.,  188. 

Cited  in— 4  Denio,  179 :  37  N.  Y.,  435 ;  5  Trans.  App., 
37:  13  Abb.  Pr.,  300 ;  3  Co.  R.,  54. 

Witness— Opinion  of  as  evidence.  Cited  in— 29 
Barb.,  425;  27  How.  Pr..  406:  31  How.  Pr.,  377:  17 
Abb.  Pr.,  433 ;  2  Rob.,  188 ;  5  Leg.  Obs.,  419 ;  35  Ind., 
58. 

Justice's  court— Pleading— Misjoinder  —  Objection. 
Cited  In— 1  Denio,  434  ;  1  Barb.,  556. 


612*]  *THE  MAYOR,  ETC.,  OF  THE  CITY 
OK  NEW  YORK 

FURZE. 

Construction  of  "  May"  in  Statutes — Corporation 
of  City  of  New  York,  Bound  to  Repair  Sewers, 
etc. — Liability  for  Acts  of  Agents— Damages. 

Where  a  public  body  or  officer  is  clothed  by  stat- 
ute with  power  to  do  an  act  which  concerns  the 
public  interest  or  the  rights  of  third  persons,  the 


i  execution  of  the  power  may  IK*  insisted  on  ami  duty, 
though  th<;  ntatutc  creating  it  U-  only  pcrmis-Hlve  in' 
its  terms.  Per  Nelson.  Ch.  J. 

The  word  "may,"  when  used  in  H  statute  confer- 
ring powers  of  this  natim-  is  frequently  ooMtroed 
as  synonymous  with  "shall"  or  '•must." 

The  Corporation  of  the  City  of  N.  V.  are  bound  to' 

repair  the  sewers,  etc.,  constructed  by  them  ;  and 

'  if  an  inhabitant  be  injured  by  reason  of  their  neg- 

lect  in  this  particular,  he  may  maintain  an  action 

,  against  them  for  his  damages. 

A  municipal  corporation  is  not  liable  for  dam- 
',  ages  resulting  from  the  improper  execution  of  a 
public  work  by  agents  whom  they  ure  obliged  to* 
employ. 

Otherwise,  where  an  absolute  duty,  specifically 
1  due  from  the  corporation  as  such,  has  been  wholly 
neglected  by  its  agents. 

Cltations-2  R.  L.,  1813,  p.  407,  sec.  175:  Kent,  Laws 
!  N.  Y.,  pp.  5.  58;  Skin..  370;  2  Salk.,  809;  Carth.,  191, 
i  293;  14  Car.  II.,  ch.  12,  sec.  18:  Comb.,  220;  1  Vern., 
I  153  &  n.  1 :  11  Wend.,  539 ;  3  Atk.,  16fl.  212 ;  5  Johns, 
i  Ch.,  113 :  5  Cow.,  188 ;  5  Bing.,  91:  3  B.  &  Ad..  77 :  1 

Bing.  N.  C.,  222 ;  Cowp..  86 ;  Hardr.,  1«2 :  Show..  255 ; 

2  Barn.  &  C.,  302:  Woolr.  Ways,  76-80.  220;  3  Camp., 
!  222  ;  3  East,  86 ;  2  B.  &  Aid.,  179 ;  3  Hill,  531,  538. 

ON  error  to  the  N.  Y.  C.  P.     Furze  brought 
an  action  on  the  case  in  the  court  below 
against  the  Mayor,  Aldermen  and  Commonalty 
of  the  City  of  N.  Y.,  averring  in  his  declara- 
•  tion,  that  he  was  the  owner  and  occupant  of  a 
:  building  situated  upon  Pearl  St.  in  said  city, 
i  wherein  he  carried  on  the  business  of  a  "baker 
and  confectioner;"  that  there  were  certain  ba- 
|  sins,  culverts  and  sewers  in  said  street, designed 
\  for  conducting  and  carrying  off  the  water  run- 
,  ning  in  and  upon  the  same,  which  basins,  cul- 
I  verts  and  sewers  the  defendants  were  bound  to 
I  keep  in  proper  condition  and  repair;  that  the 
'  said  basins,  culverts  and  sewers  became  filled 
up  and  obstructed,  so  that  they  would   not 
carry  off  the  water,  etc.  ;  yet  the  defendants, 
well  knowing,  etc.,  refused  and  neglected  to 
remove  said  obstructions  and  keep  said  basins, 
culverts  and  sewers  in  proper  condition  and 
repair;  by  reason  whereof  the  premises  of  the 
!  defendant  were  overflowed,  and  his  building, 
!  fixtures,  etc.,  together  with  a  large  quantity  of 
i  flour,  sugar,  etc.,  then   upon   said   premises, 
i  were  damaged,  etc.,  and  the  plaintiff  deprived 
of  the  use  of  his  said  building,  etc.     Plea,  the 
i  general  issue. 

At  the  trial,  the  plaintiff  proved  substantial- 
ly the  facts  alleged  *in  his  declaration.  [*613 
The  injury  complained  of  occurred  in  May, 
1839.  The  basins,  culverts  and  sewers  in  ques- 
tion, were  constructed  by  the  defendants  un- 
der the  power  conferred  on  them  by  the  "Act 
to  Reduce  Several  Laws  Relating  Particularly 
to  the  City  of  New  York  into  One  Act."  1  R. 
L.  of  1813,  p.  407,  sec.  175.  The  defendants 
had  in  their  employ  various  officers  appointed 
by  them  to  attend  to  the  cleansing  of  the  cul- 
verts, sewers,  etc.  Upon  these  facts  appearing. 


NOTE.—  Construction  of  gtatute  —  When  "may" 
equivalent  to  "must"—  Power  conferred  on  public 
iiodii  to  do  an  act  which  concerns  intercut  of  public  or 
inrlividuals. 

Where  individuals,  or  the  public,  have  an  interest  in 
having  an  act  provided  for  in  a  statute  done  by  a 
public  body,  "may"  therein  means  "must."  Phelps 
v.  Hawley,  52  N.  Y.,  23. 

So  where  the  statute  directs  the  doing  of  a  thing  for 
the  sake  of  justice,  "may"  means  the  same  as  "shall. " 
People,  ex  rd.  Otsego  Bank,  v.  Supervisors  of  Otse- 
go,  51  N.  Y.,  401. 

Where  the  statute  imposes  a  duty,  "may"  is  impera- 
tive, otherwise  discretionary.  People  v.  Cohocton 
Stone  Road,  25  Hun,  13. 

"May"  not  construed  "shall,"  unless  context  shows 
such  intent  or  the  public  have  an  interest  in  the  ex- 
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ercise  of  the  newer.  People,  ex  rel.  Dunkirk,  etc., 
R.  R.  Co.  v.  Batchellor,  53  N.  Y..  128.  See  Haga- 
dorn  v.  Raux,  72  N.  Y.,  683;  Wallack  v.  Mayor,  3 
Hun, 84:  Matter  of  Lanterjung,  48  Super.  Ct.,  308. 

"The  conclusion  to  be  deduced  from  the  authori- 
ties is,  that  where  power  is  given  to  public  officers 
in  the  language  of  the  Act  before  us"  ("may,  if 
deemed  advisable")  "or  in  equivalent  language  — 
whenever  the  public  interest  or  individual  rights 
call  for  its  exercise — the  language  used,  though  per- 
missive in  form,  is  in  fact  peremptory."  Per 
Swayne,  J.,  in  Supervisors  v.  IT.  S.,  71  U.  S.  446  (Book 
XVIIL,  Law.  ed.,  419). 

See,  also,  Minor  v.  Mechanics'  Bank,  26  U.  S.  (1 
Pet.),  46,  note.  Law.  ed.:  Galena  v.  Amy,  72  U.  S.  705 
(Book  XVIII.,  Law.  ed.,  560);  King  v.  Mayor  of 
Hastings,  1  Dowl.  &  Ry.,  148. 
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the  counsel  for  the  defendants  moved  for  a 
nonsuit,  on  the  ground  :  1.  That  the  plaintiff 
had  failed  to  make  out  any  obligation  on  the 
part  of  the  defendants  to  keep  in  repair  the  ba- 
sins, culverts  and  sewers,  mentioned  in  the 
declaration;  2.  That  the  defendants  were  not 
liable  to  an  action  at  law,  either  as  Commis- 
sioners of  Highways  or  as  a  municipal  corpo- 
ration, for  acts  of  non-feasance  of  themselves 
or  of  those  employed  by  them;  3.  That  the  de- 
fendants had  appointed  officers,  and,  by  ordi- 
nance, enjoined  upon  them  the  duty  of  attend- 
ing to  the  cleansing  of  sewers,  etc.,  which  was 
all  the  former  were  required  to  do.  The  court 
overruled  the  motion, and  the  defendants'  coun- 
sel excepted.  It  was  then  proved  on  the  part 
of  the  defendants, by  the  testimony  of  the  Com- 
missioner of  Streets,  and  from  a  book  kept  by 
him, that,  between  March  13  and  April  13,  1839, 
complaints  had  been  made  of  obstructions  in 
the  sewer  in  question  ;  and  that  the  Superin- 
tendent of  Pavements,  Mr.  Bolster,  had  been 
directed  to  attend  to  the  matter.  It  appeared 
by  the  testimony  of  this  witness, that  the  plaint- 
iff also  had  made  complaint  of  the  sewer  in 
question  a  short  time  before  the  injury  hap- 
pened for  which  he  now  sued  ;  and  that  the 
witness  could  not  then  attend  to  it,  but  prom- 
ised to  do  so  as  soon  as  possible. 

The  court  below  charged  the  jury,  that  the 
defendants  were  bound  to  put  and  keep  in  re- 
pair the  sewers,  etc.,  in  the  city,  and  to  see 
that  they  remained  unobstructed, so  as  to  carry 
off  the  rain  or  water  from  the  streets ;  and 
further,  that  the  defendants  were  liable  for 
'  'acts  of  omission  by  the  officers  appointed  by 
them."  The  court  also  charged,  that  the  ques- 
614*]  tion  *of  negligence  was  one  peculiarly 
within  the  province  of  the  jury  to  decide.  The 
defendants'  counsel  excepted,  and  the  jury 
rendered  a  verdict  for  the  plaintiff  of  $750. 
After  judgment,  the  defendants  sued  out  a  writ 
of  error. 

Mr.  P.  A.  Cowdrey,  for  plaintiffs  in  er- 
ror. 

Messrs.  T.  C.  Pinckney  and  D.  Graham, 
for  defendant  in  error. 

By  tiw  Court,  Nelson,  Ch.  J.  The  "Act  to 
Reduce  Several  Laws  Relating  Particularly  to 
the  City  of  New  York,  into  One  Act,"  2  R.  L. 
of  1813,  p.  407,  sec.  175,  provides,  that  it  shall 
be  lawful  for  the  Mayor,  Aldermen  and  Com- 
monalty of  the  city  to  cause  common  sewers, 
drains  and  vaults  to  be  made  in  any  part  of  the 
city;  to  order,  etc.,  the  cutting  into  any  drain 
or  sewer,  and  the  altering,  amending,  cleans- 
ing, etc.,  of  any  street,  vault,  sink  or  common 
sewer,  etc.  ;  to  cause  estimates  of  the  expense 
and  a  just  and  equitable  assessment  thereof  to 
be  made  among  the  owners  or  occupants  of  all 
the  houses  and  lots  intended  to  be  benefited 
thereby,  in  proportion,  as  nearly  as  may  be, to 
the  advantage  which  each  shall  be  deemed  to 
acquire.  Such  assessments  are  made  binding 
and  conclusive  upon  the  owners  and  occupants, 
and  are  declared  to  be  a  lien  or  charge  upon 
their  respective  lots.  See,  also,  the  Charters  of 
Gov.  Dongan  in  1686,  and  of  Gov.  Montgom- 
erie  in  1730,  Kent,  Notes,  pp.  5,  58. 

This  statute  is  one  of  public  concern,  relat- 
ing exclusively  to  the  public  welfare  ;  and 
though  permissive  merely  in  its  terms,  it  must 
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be  regarded,  upon  well  settled  rules  of  con- 
struction, as  imperative  and  peremptory  upon 
the  corporation.  When  the  public  interest  calls 
for  the  execution  of  the  power  thus  conferred, 
the  defendants  are  not  at  liberty  arbitrarily  to 
withhold  it.  The  exercise  of  the  power  becomes 
then  a  duty,  which  the  corporation  are  bound 
to  fulfill.  In  the  case  of  King  v.  Inhab.  of  Derby, 
Skin.,  370,  a  motion  was  made  to  quash  an  in- 
dictment found  against  the  inhabitants  for  re- 
fusing *to  meet  and  make  a  rate  to  pay  [*616 
the  constables'  tax.  The  ground  taken  for  the 
motion  was,  that  the  statute  was  not  impera- 
tive, but  merely,  "they  may  meet,"  etc.  The 
court,  however,  said:  "may,  in  the  case  of  a 
public  officer  is  tantamount  to  shall;  and  if  he 
does  not  do  it  (the  act  required),  he  shall  be 
punished,"  etc.  The  same  principle  was  also 
held  in  the  case  of  Bex  v.  Barlow,  2  Salk.,609; 
8.  C.,  Garth.,  293,  where  church-wardens  were 
indicted  for  not  making  a  rate  or  assessment 
under  the  14  Car.  II.,  ch.  12,  sec.  18.  The  stat- 
ute said.they  "shall  have  power  and  authority 
to  make  a  rate,"  etc;  and  it  was  insisted,  they 
were  simply  invested  with  a  power  to  do  the- 
act,  but  were  under  no  such  obligation  or  duty 
to  perform  it  as  to  render  them  punishable  for 
neglecting  it.  The  court  held  otherwise  ;  ob- 
serving, that  "  Where  a  statute  directs  the  do- 
ing of  a  thing  for  the  sake  of  justice,  or  the 
public  good,  the  word  'may'  is  the  same  as  the 
word  'shall.'"  And  it  was  added,  that  where  a 
statute  says,  "the  sheriff  'may'  take  bail  ;  this 
is  construed,  he  'shall,'  for  he  is  compelled  to 
do  so."  See,  also,  Comb.,  220;  Backwett'sc&SQ^ 
1  Vern.,  153,  n.  1;  People  v.  Albany,  11  Wend., 
539;  Ally  General  v.  Locke,  3Atk..  166;  Stam- 
per v.  Millar,  Id.,  212;  Turnpike  Co.  v.  Miller, 
5  Johns.  Ch.,  113;  Malcom  v.  Rogers,  5  Cow.^ 
1 88.  The  inference  deducible  from  the  various 
cases  on  this  subject  seems  to  be,  that  where  a 
public  body  or  officer  has  been  clothed  by  stat- 
ute with  power  to  do  an  act  which  concerns 
the  public  interest  or  the  rights  of  third  per- 
sons, the  execution  of  the  power  may  be  in- 
sisted on  as  a  duty,  though  the  phraseology  of 
the  statute  be  permissive  merely,  and  not  per- 
emptory. 

But,  independently  of  this  principle,  the  duty 
which  the  defendants  are  charged  with  neglect- 
ing is  quite  obvious  in  another  view.  The  sew- 
ers in  question  were  constructed  by  the  corpo- 
ration under  the  power  conferred  by  the  section 
of  the  statute  already  mentioned.  If,  therefore, 
we  concede  that  the  exercise  of  the  power  was, 
in  the  first  instance,  optional  on  the  part  of  the 
Corporation,  yet,  having  elected  to  act  under 
it,  they  must  be  held  responsible  for  a  complete 
and  perfect  execution.  *It  would  be  [*O16 
highly  unjust  to  allow,  that  after  constructing 
these  works  the  corporation  might  refuse  to 
keep  them  in  repair,  and  thus  leave  the  street 
on  which  they  have  been  placed  in  a  worse 
condition  than  before  they  were  put  there.  The 
owners  and  occupants  of  houses  and  lots  in  the 
neighborhood  having  been  charged  with  the 
expense  of  the  sewers,  acquired  a  right  to  the 
common  use  of  them ;  and  a  corresponding  duty 
devolved  upon  the  corporation  to  keep  them  in 
proper  condition  and  repair.  This  is  too  obvi- 
ous to  require  either  argument  or  authority. 

Then,  as  to  the  remedy.  The  case  of  Henley 
v.  Mayor  and  Burgesses  of  Lyrne  Regis,  5  Bing., 
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91;  8  Barn.  &  Ad.,  77;  .v.  C.  in  error,  1  Bing., ! 
N.C..  222,  is  a  decisive  authority  on  this  point. 
The  case  was  very  thoroughly  discussed  and  ex- 
:i mined,  having  been  first  decided  in  the  C.  P., 
thfii  carried  lo  the  K.B.,  and  afterwards  to  the  i 
House  of  Lords.  It  was  an  action  on  the  case  j 
brought  by  Henley  to  recover  special  damages 
for  an  injury  arising  from  neglect  to  repair 
certain  sea-walls;  by  reason  whereof  Henley's 
house  and  grounds  were  inundated  and  dam- 
aged by  the  action  of  the  sea.  The  plaintiff  re- 
covered £100.  The  defendants  moved  in  arrest 
of  judgment,  and  upon  this  motion  the  several 
questions  arose  which  were  carried  to  the  House 
of  Lords.  Park,  J.,  who  delivered  the  opinion 
of  the  judges,  after  stating  the  case,  observed, 
that  in  order  to  make  the  declaration  good,  it 
must  appear  first,  that  the  corporation  were  un- 
der a  legal  obligation  to  repair  the  place  in  ques- 
tion; secondly,  that  such  obligation  was  matter 
of  so  general  and  public  concern  that  an  indict- 
ment would  lie  against  the  corporation  for  non- 
repair; thirdly,  that  the  place  in  question  was 
out  of  repair;  and  lastly,  that  the  plaintiff  had 
sustained  some  peculiar  damage  beyond  the  rest 
of  the  King's  subjects,  by  the  omission  to  re- 
pair. The  third  and  last  requisites  were  ad- 
mitted to  have  been  sufficiently  averred  in  the 
declaration  ;  and  the  only  doubt  in  the  case 
arose  upon  the  first  and  second.  The  learned 
judge,  after  a  full  examination,  came  to  the 
O17*]  conclusion  that  they  also  *were  suffi- 
ciently set  forth,  at  least  after  verdict  ;  and 
he  then  took  up  some  of  the  more  general  ob- 
jections made  in  the  course  of  the  argument. 
One  was,  that  whatever  engagement  the  cor- 
poration might  be  under  as  between  them  and 
the  Crown,  so  as  to  render  them  liable  either 
to  a  forfeiture  of  their  charter,  or  any  other 
proceeding  by  the  Crown,  yet  that  no  stranger 
could  take  advantage  of  such  engagement  and 
maintain  an  action.  In  answer  to  this,  the 
learned  judge  referred  to  the  admitted  doctrine, 
that  if  the  liability  to  repair  arose  by  prescrip- 
tion the  corporation  would  be  indictable;  and  he 
also  referred  to  the  authorities  by  which,  he 
said,  it  was  clear  and  undoubted  law  that  wher- 
ever an  indictment  lies  for  non  repair,  an  ac- 
tion on  the  case  will  lie  at  the  suit  of  a  party 
sustaining  any  peculiar  damage.  Mayw,etc., 
of  Lynn  v.  Turner,  Cowp.,  86;  Churchman  v. 
Tuntal,  Hardr.,162;  Payne  v.  Partridge,  Show., 
255;  Garth.,  191.  He  proceeded  to  show  that 
no  sound  distinction  existed  between  a  liability 
by  prescription,  and  a  liability  arising  within 
the  time  of  memory;  that  if  the  origin  of  the 
liability  was  legal,  it  was  wholly  unimportant 
when  it  took  place.  He  added:  "We  do  not 
go  the  length  of  saying  that  a  stranger  can 
take  advantage  of  an  agreement  between  A  and 
B,  nor  even  of  a  charter  granted  by  the  King, 
where  no  matter  of  general  and  public  concern 
is  involved;  but  where  that  is  the  case,  and  the 
King,  for  the  benefit  of  the  public  has  made  a 
certain  grant,  imposing  certain  public  duties, 
and  that  grant  has  been  accepted,  we  are  of 
opinion  that  the  public  may  enforce  the  per- 
formance of  those  duties  by  indictment,  and 
individuals  peculiarly  injured,  by  action.  If 
it  were  otherwise,"  he  justly  observed  (and  the 
observation  is  appropriate  to  the  case  in  hand), 
' '  many  inconveniencies  would  follow.  Among 
them,  in  the  case  in  question,  is  this:  that  as 
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the  duly  and  the  right  to  repair  the  sea  de- 
fenses of  the  town  and  borough  is  cast  upon 
the  corporation,  no  other  person  would  be  jus- 
tified in  interfering  and  doing  repairs,  however 
necessary,  or,  at  all  events,  not  until  the  cor- 
poration had  been  called  upon  and  neglected 
to  do  them;  *  Earl  of  Jsmsdale  v.  Nelnon,[*Q  1  8 
2  Barn.  &  C.,802;  and  it  is  doubtful  whether  he 
would  be  justified  even  then,  the  proper  rem 
edy  being  as  there  stated,  by  indictment  or  ac- 
tion; for  nuisances  of  omission  cannot  in  gen- 
eral be  abated." 

It  has  been  argued  that  inasmuch  as  the  Cor- 
poration had  organized  a  department  for  the 
purpose  of  superintending.among  other  things. 
the  cleansing  and  repairing  of  the  culverts  and 
common  sewers  of  the  city,  had  appointed 
competent  officers,  and  made  it  their  special 
duty  to  attend  to  this  service,  they  thereby  ful- 
filled all  the  obligations  enjoined  upon  them 
in  this  respect;  and  the  plaintiff's  remedy  for 
damages  occasioned  by  the  neglect  or  omission 
complained  of  should  have  been  sought  per- 
sonally against  those  officers.  See,  By-laws  and 
Ordinances  of  the  City,  pub.  by  the  Com. 
Council,  1839,  pp.  35-38.  This  argument  proves 
too  much;  for  if  it  furnished  a  sufficient  an- 
swer to  the  private  action,  it  would  be  equally 
fatal  to  an  indictment  which,  it  is  conceded, 
would  lie  against  the  corporation  according  to 
all  the  books.  Woolr.,  Ways,  76-80.  220  ;  3 
Camp.,  222  ;  8  East,  86;  Mayor,  etc.,  of  Lyme 
liegis  v.  Henley,  supra;  People  v.  Albany,  11 
Wend.,  539.  The  same  answer  might  also  have 
been  given  in  several  of  the  cases  where  the 
private  action  has  been  sustained.  In  the  case 
of  Rex  v.  Inhabitants  of  St.  George,  Hanover 
Square,  8  Camp.,  222,  the  defendants  were  in- 
dicted for  not  repairing  a  pavement;  and,  in 
answer,  they  showed  that  it  had  been  made  the 
duty  of  certain  officers,  by  statute,  to  attend  to 
the  subject,  and  a  fund  put  under  their  con- 
trol for  that  purpose.  But  the  court  held  the 
defendants  were  not  thereby  exempt;  that  they 
must,  in  the  first  instance,  see  that  the  street 
was  properly  paved,  and  seek  a  remedy  over 
against  the  commissioners.  See,  also,  Kingv.  In- 
hab.  of  Nethertliong,  2  B.  &  Aid.,  179.  Though 
a  municipal  corporation  is  not  liable  for  tht- 
improper  execution  of  a  public  work  by  agents 
whom  they  are  obliged  to  employ,  Bailey  v. 
Mayor,  etc.,  of  N.  Y.,  ante,  531,  588,  yet  the 
same  rule  does  not  apply  where  a  duty,  specif- 
ically*en  joined  upon  the  Corporation  as[*<5  1  9 
such,  has  been  wholly  neglected  by  its  agents. 
In  the  latter  case,  if  an  injury  to  an  individual 
arise  in  consequence  of  the  neglect,  the  Cor- 
poration will  be  held  responsible,  notwith- 
standing the  agents  were  properly  selected  and 
necessarily  employed. 

Judgment  affirmed. 
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Trespass  de  bonis  —  Justification  —  Pleading  — 
Admissibility  of  Evidence  under  General  Issue. 

In  trespass  de  bonis,  if  the  defendant  seek  to  jus- 
tify the  taking  under  an  execution  in  his  favor 
against  the  plaintiff,  he  must  produce  the  judgment 
as  well  as  the  execution. 

The  justification  in  such  case  cannot  be  given  in 
evidence  under  the  general  issue. 

On  the  trial  of  an  action  of  trespass  de  bonis,  in 
which  the  general  issue  only  was  pleaded,  one  P. 
was  called  by  the  plaintiff,  who  swore  that  he  took 
the  goods  in  question  pursuant  to  directions  from 
the  defendant :  whereupon  the  latter  cross-exam- 
ined the  witness  and  was  permitted  to  show  by  him, 
notwithstanding  the  testimony  was  objected  to  as 
both  inadmissible  under  the  pleadings  and  second- 
ary in  its  character,  that  he,  being  a  constable,  took 
and  sold  the  goods  on  a  justice's  execution  issued 
against  the  plaintiff  in  favor  of  the  defendant.  Held, 
that  though,  on  a  re-examination  of  the  witness, 
the  plaintiff  called  out  the  execution,  and  inquired 
into  the  proceedings  under  it  with  a  view  of  obviat- 
ing their  effect,  he  did  not  thereby  waive  his  previ- 
ous objection  so  far  as  to  render  it  unavailable  on 
error. 

Held  further,  that  the  execution  thus  called  out 
•was  not  evidence  of  the  judgment  recited  in  it. 

Citations— 1  Cai.,  253;  17  Wend.,  85-87. 

ERROR  to  the  Seneca  C.  P.  Simpson  sued 
Wat r us  before  a  justice,  and  declared  in 
trespass  de  bonis,  etc.  Plea,  the  general  issue. 
Joseph  Patterson,  a  constable,  was  sworn  for 
the  plaintiff,  and  testified  that, by  the  direction 
of  the  defendant,  he  took  the  goods  in  question 
from  the  plaintiff's  possession  and  sold  them. 
On  cross  examination,  the  defendant  put  sev- 
eral questions  to  Patterson,  the  answers  to 
which  might  disclose  that  he  took  the  property 
under  an  execution.  The  questions  were  ob 
jected  to  for  that  reason;  the  ground  being  dis- 
tinctly taken  by  the  plaintiff  that  the  defendant 
could  not  justify  under  process  of  execution  in 
his  favor  against  the  plaintiff,  because  he  had 
pleaded  the  general  issue  only.  The  constable 
62O*]  was,  *however,  allowed  to  answer. 
He  alluded  to  the  execution, saying  the  defend 
ant  gave  him  directions  to  seize  and  sell  the 
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jroperty  under  it  which  he  accordingly  did. 
The  plaintiff  objected  that  the  execution  could 
not  be  proved  by  parol.  This  objection  was 
also  overruled,  and  the  constable  allowed  to 
describe  the  execution  and  state  by  whom  it 
was  issued.  He  said  the  execution  was  in  favor 
of  the  defendant  and  against  the  plaintiff.  The 
plaintiff  then  called  on  the  witness  to  produce 
;he  execution,  which  he  did.  It  was  in  the 
usual  form  of  justices'  executions,  reciting  the 
judgment,  etc.  The  plaintiff  inquired  into 
Ihe  witness'  proceedings  under  the  execution, 
proved  that  he  had  made  a  previous  levy  in 
virtue  of  it,  and  contested  the  regularity  of  the 
present  levy  and  sale.  The  defendant  moved 
for  a  nonsuit,  on  the  ground  that  he  had  made 
out  a  justification.  The  plaintiff  insisted  that 
the  defendant  had  not  justified  and  could  not, 
for  the  reason,  1.  That  he  had  neither  pleaded 
nor  given  notice  of  matter  in  justification  ;  2. 
That  if  the  execution  were  in  evidence,  no 
judgment  had  been  proved  ;  and  3.  That  the 
judgment  was  satisfied  by  the  first  levy.  The 
justice  denied  the  motion,  and  gave  judgment 
for  the  plaintiff.  The  judgment  was  reversed 
by  the  C.  P.,  on  cerliorari ;  whereupon  the 
plaintiff  sued  out  a  writ  of  error. 

Mr.  J.  Herron,  for  plaintiff  in  error. 

Mr.  A.  T.  Knox,  for  defendant  in  error. 

By  the  Court,  Cowen,  J.  It  is  not  neces- 
sary to  examine  into  the  effect  of  the  first  levy; 
for  the  objections  which  went  to  the  form  of 
pleading  and  the  defect  and  form  of  proof,  are 
sustained  by  obvious  grounds,  upon  which  the 
judgment  of  the  C.  P.  must  be  reversed.  It  is 
not  denied  that  a  plea  or  notice  of  justification 
was  essential,  nor  that  secondary  proof  of  the 
execution  was  inadmissible,  nor  that  a  judg- 
ment should  have  been  shown;  see,  Herrick  v. 
Manly,  I  Cai.,  253;  but  it  is  insisted  that  the 
objections  addressed  to  *the  want  of  [*621 
special  pleading  and  the  oral  evidence  of  the 
execution,  were  waived  by  the  plaintiff's  re- 
examination  of  the  witness  Patterson,  calling 
for  the  execution  and  inquiring  into  the  previ- 
ous levy  and  the  proceedings  which  followed 
it.  It  is  also  insisted  that  the  recital  in  the  exe- 
cution was  sufficient  evidence  of  the  judgment. 
It  is  a  good  answer  to  the  ground  of  waiver, 
that  the  plaintiff  struggled  to  avoid  the  fur- 
ther examination  of  Patterson,  by  interposing 
the  proper  objections.  These  being  wrong 
fully  overruled,  he  was  put  to  the  option  of 
abandoning  all  ulterior  inquiry,  or  attempting, 
as  he  did,  to  invalidate  the  proceedings  under 
the  execution  irregularly  proved.  He  had  a 
right  to  do  either,  without  the  act  being  con- 
strued into  a  waiver.  It  would  be  still  more 
disingenuous  to  declare  that  the  recital  in  an 
execution  which  should  not  have  been  inquired 
of  at  all,  shall  first  be  forced  upon  a  party  con- 
trary to  law,  and  because  he  has  been  driven 
to  the  necessity,for  the  purpose  of  avoiding  its 
effect,  of  noticing  it  more  particularly,  it  shall, 
therefore,  be  deemed  competent  evidence 
against  him  of  the  judgment  recited  by  it;  and 
this,  too,  in  the  face  of  his  objection  that  the 
judgment  was  not  proved.  See,  Avery  v. 
Slack,  17  Wend.,  85-87. 

Judgment  reversed. 


Distinguished— 4  Denio,  192. 
Cited  in— 76  N.  Y.,  283;  2  Rob.,  442. 
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Navigable  Waters — Right  to  Erect  and  Maintain 
Dam — Statute — Nuisance — Remedies  —  Lapse 
of  Time,  no  Bar. 

Under  an  Act  of  the  Legislature  giving  to  M.  and 
his  assigns  the  right  of  erecting  and  maintaining  a 
dam  upon  navigable  waters,  the  dam  was  so  builtas 
to  impede  the  navigation  beyond  what  the  Act  au- 
thorized; held  that  this  rendered  it,  pro  tanto.  u 
public  nuisance,  and  liable  to  be  abated  by  any  per- 
son. 

The  remedy  by  abatement  is  in  all  respects  concur- 
rent with  that  by  indictment. 

Accordingly,  though  a  public  nuisance  has  exist- 
ed for  more  than  twenty  years,  the  remedy  by 
abatement  is  not  barred. 

The  right  of  abating  or  indicting  a  public  nui- 
sance will  not  be  affected  by  a  statute  imposing  a 
penalty  for  the  offense,  unless  negative  words  be 
added  evincing  an  intent  to  exclude  common  law 
remedies. 

Citations— 1  Russ.  Cr.,  274,  Am.  ed.,  1836 ;  3  Doug., 
340,  343 ;  7  Cow.,  568.  604 ;  9  Wend.,  315 :  Dwar.  Stat., 
678-680 ;  5  Pick.,  199;  10  Mass.,  391-393. 

TERROR  to  the  Superior  Court  of  the  City 
Xj  of  N.  Y.  Renwick  sued  Morris  in  the  court 
O22*J  *below  in  trespass,  for  tearing  away 
a  part  of  the  plaintiff's  dam  over  the  Harlem 
River,  a  navigable  stream.  The  dam  was  huilt 
under  an  Act  passed  April  8,  1813.     Web.  & 
Sk.  ed.  L.  a,  161.    The  Act  authorized  Robert 
Macomb  to  build  the  dam;  and,  at  the  time  of 
the  alleged  trespass,  it  had  stood  more  than 
twenty  years.     The  right  to  the  dam  had  been 
acquired  by  the  plaintiff.     The  2d  section  of 
the  Act  provided  that  the  dam  should  be  so 
constructed  as  to  admit  the  passage  of  boats 
and  vessels  accustomed  to  navigate  the  river; 
and  the  3d  section  imposed  a  penalty  of  $5  on 
Macomb,  his  heirs  or  assigns,  for  every  ob 
si  ruction  or  delay  in  the  passage  of  such  boats 
or  vessels,  caused  by  his  or  their  default.  There 
was  evidence  that,  ever  since  the  erection  of 
the  dam,  boats  commonly  used  in  the  naviga 
lion  of  the  river  had  frequently  been  obstruct- 
ed in  their  passage  through  the  dam;  that  at 
high  tide  it  was  impossible  for  them  to  get 
through;  and  that  there  was  no  draw  or  con 
trivance  in   the  dam  by  which   vessels  with 
masts  could  pass.  In  September,  1839,  the  de- 
fendant, with  others,  removed   the  dam   be- 
tween  three  abutments,  and   took  away  one 
abutment.    The  court  below  charged  the  jury: 
1.  That,  the  river  appearing  to  be  navigable, 
the  dam  was  a  public  nuisance  if  not  built  and 
maintained  according  to  the  law  authorizing 
its  erection;  2.  That  if  the  jury  should  find  it 
to  be  a  public  nuisance,  then  the  defendant 
had  a  right  to  abate  it  by  his  own  act,  notwith- 
standing the  length  of  time  which  had  elapsed 
since  its  erection;  3.  That  in  doing  so,  the  de 
fendant  had  a  right  to  remove  so  much  of  the 
dam  as  was  necessary  to  make  a  safe  and  con- 
venient passage  for  all  vessels  at  any  time  of 
tide  which  had  been   accustomed  to  navigate 
the  river;  4.  That  if,  in  opening  the  passage, 
the  defendant  removed  more  of  the  dam  than 
was  necessary,  or  did  any  unnecessary  injury 
to  the  same,  he  would  then  be  a  trespasser  pro 
tanto.    The  plaintiff's  counsel  excepted  to  the 
charge.     The  jury  found  a  verdict  for  the  de- 
<J23*]   fendant,  *and,   after  judgment,   the 
plaintiff  sued  out  a  writ  of  error. 
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Mr.  J.  Blunt,  for  the  plaintiff  in  error, 
cited  The  King  v.  Montague,  4  Barn  &  C 
598.  602;  People  v.  Plait,  17  Johns.,  195;  King 
v.  Smith.  4  Esp.  N.  P.,  Ill;  King  v.  Bond  2 
T.  R.,  767;  King  v.  Rogers,  4  Burr..  2M3- 
Com.  v.  Chapin,  5  Pick.,  199;  Weld  v.  Hornby 
7  East.  195 

Mr.  S.  Beardsley,  for  defendant  in  error. 

By  the  Court,  Cowen.  J.  The  Harlem  River 
being  navigable,  Macomb  and  his  assigns 
would,  independently  of  ihe  statute,  have  been 
guilty  of  a  public  nuisance  in  building  the 
dam.  The  only  effect  of  the  statule  was  to 
vest  a  power  in  him  and  his  assigns  to  build 
and  maintain  the  dam  in  the  manner  pre- 
scribed by  the  Legislature.  It  follows,  that 
any  excess  or  irregularity  in  the  exercise  of 
that  power,  by  which  the  navigation  became 
obstructed,  was,  pro  tanto,  a  public  nuisance. 
Were  it  not  for  the  age  of  the  dam  and  the  im- 
position of  a  penaltv  by  the  3d  section  of  the 
Act,  it  is  not  denied"  that  such  excess  or  irreg 
ularity  might  be  corrected  by  abatement,  sub- 
ject to  the  limitations  mentioned  by  the  court 
below  in  their  charge  to  the  jury.  I  have 
looked  into  the  cases  cited  for  the  plaintiff  in 
error,  and  they  give  no  countenance  to  the 
idea  that,  because  a  public  nuisance  may  have 
been  continued  more  than  twenty  years,  the 
remedy  by  abatement  is,  therefore,  gone.  It  is 
very  well  settled  that  lapse  of  time  will  not 
bar  a  prosecution  for  a  public  nuisance;  1 
Russ.  Cr.,274,  Am.  ed.,  1836;  Folke*  v.Chad, 
3  Doug.,  340,  343;  and  I  am  aware  of  no  case 
denying  that  the  remedy  by  abatement  is  in  all 
respects  concurrent  with  that  by  indictment. 
See,  Coates  v.  N.  Y.,7  Cow.,  585',  604;  Mill*  v 
Hall,  9  Wend.,  315. 

Nor  does  the  imposition  of  a  penalty  by  the 
statute  take  away  the  right  of  abatement. 
Nothing  is  better  settled,  as  a  *general  [*624 
rule,  than  that  the  addition  of  a  penalty  by 
statute,  for  a  common  law  offense,  is  merely 
cumulative;  and  that  without  negative  words, 
such  statute  detracts  nothing  from  the  reme- 
dies formerly  allowed  by  law.  Dwar.  Stat 
678,  679.  The  case  of  Com.  v.  Chapin,  5  Pick. . 
199,  relied  on  for  the  plaintiff  in  error,  went 
on  peculiar  grounds  and  has  no  application 
to  the  case  before  us.  In  Com.  v.  Ruggles,  10 
Mass..  391-393,  though  the  statute  declaring 
the  offense  to  be  a  public  nuisance,  itself  pre- 
scribed a  summary  remedy,  yet  Sewall,  J., 
said  this  was  merely  cumulative,  and  that  an 
indictment  would  lie  notwithstanding.  Dwar. 
Stat. ,  680,  S.  P.  Here  it  is  not  necessary  to  go 
so  far  in  order  to  sustain  the  charge  of  the 
?ourt  below. 

Judgment  affirmed.(d) 

Afflrmed-7  Hill,  575. 

PuWlc  nuixance—  What  is— Abatement  of.  Disap- 
proved-37  Barb..  308. 

Cited  in— 60  N.  Y.,  516 ;  9  Barb.,  364 :  13  Barb..  34 ;  15 
Barb..  a59 ;  63  Barb.,  118:  17  How.  Pr..  237:  46  How. 
Pr.,  32  ;  9  Bos.,  80  ;  7  Rob.,  426 :  38  Super..  69  ;  31  Ohio 
St..  350 ;  6  Am.  Rep.,  520 ;  49  N.  H..  254. 

Common  laic  remedy— Nut  affected  by  statute  unless 
expretmlil  MMttWlf.  Cited  fii  — 41  N.  Y.,  433:  13 
"Jarb.,  34  :  37  Barb..  416 :  6  T.  &  C.,  229. 

Also  cited  in— 4  Hun,  33. 


(a)  See,  Wetmore  v.  Tracy,  14  Wend..  260. 
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RULES 

OF   THE 

COURT  FOR  THE  CORRECTION  OF  ERRORS, 

ADOPTED  DECEMBER  17,  1841. 


625*]  *RULE  1. 

The  roll  of  the  members  of  this  court  shall 
be  called  at  the  opening  of  the  court  each 
morning,  and  the  names  of  the  members  pres- 
ent entered  in  the  minutes  of  the  clerk. 

RULE  2. 

The  plaintiff  in  error  shall  cause  the  writ  of 
error,  with  the  transcript  of  the  judgment  or 
proceedings  on  which  the  writ  of  error  is 
founded,  to  be  returned  pursuant  to  the  direc- 
tion of  the  statute,  or  lose  the  benefit  of  the 
said  writ,  unless  this  court  shall  see  cause  to 
allow  such  plaintiff  a  further  day  for  that  pur- 
pose. 2  R.  8.,  599. 

RULE  3. 

If  the  plaintiff  in  error  shall  allege  diminu- 
tion of  the  record,  it  shall  be  done  on  the  day 
the  writ  of  error  shall  be  returned,  or  within 
eight  days  thereafter  ;  and  he  shall  thereupon 
apply  to  "the  clerk  of  this  court  fora  certiorari, 
to  certify  the  diminution  alleged  ;  and  the 
clerk  shall  issue  such  cerliorari  of  course  and 
without  special  order;  and  the  plaintiff  in  error 
shall  cause  it  to  be  duly  returned  within  twelve 
626*]  days,  or  shall  lose  the  benefit  *thereof , 
unless  this  court  shall  see  cause  to  allow  a 
further  day  for  that  purpose. 

RULE  4. 

The  plaintiff  in  error,  on  the  day  the  writ  of 
error  shall  be  returned  with  the  transcript  of 
the  record  or  proceedings,  if  diminution  shall 
not  be  alleged,  and  if  diminution  shall  be  al- 
leged, then  on  the  return  day  of  the  certiorari, 
shall  assign  errors,  and  file  the  same  with  the 
clerk  ;  or,  in  default  thereof,  the  plaintiff  in 
error  shall  lose  the  benefit  of  the  writ,  unless 
this  court  shall  see  cause  to  allow  further  time 
for  that  purpose  ;  and  the  defendant  in  error 
may  thereupon,  on  motion,  obtain  an  order 
that  such  writ  of  error  be  dismissed,  with  costs 
to  be  taxed. 

RULE  5. 

When  the  plaintiff  in  error  shall  have  filed 
an  assignment  of  errors  with  the  clerk  of  this 
court,  an  order  may  be  thereupon  entered  by 
the  plaintiff  in  error  as  of  course  for  the  de- 
fendant to  join  in  error  in  eight  days  after  the 
service  of  a  copy  thereof,  or  be  precluded  ; 
and  if  the  defendant  in  error  shall  not  comply 
with  the  said  order,  he  shall  be  precluded  from 
joining  in  error,  and  the  plaintiff  in  error  may 
take  judgment  by  default,  unless  the  defend- 
ant in  error  is  an  infant. 

RULE  6. 

In  every  cause  upon  a  writ  of  error,  a  case 
shall  be  made  and  printed  for  the  use  of  the 
court ;  which  case  shall  consist  of  the  writ  of 
error  and  return,  with  the  record  or  proceed- 
ings upon  which  the  writ  of  error  is  brought, 
the  assignment  of  errors  and  joinder  in  error, 
HILL  3. 


and  the  reasons  of  the  Supreme  Court.  And 
the  party  making  such  case,  shall  furnish  to 
each  member  of  this  court  a  printed  copy 
thereof,  at  or  before  the  commencement  of  the 
argument.  See  Rule  15. 

RULE  7. 

The  defendant  in  error  shall  make  up  the 
case,  and  furnish  the  necessary  copies  thereof, 
if  he  has,  at  or  before  the  service  *of  [*627 
the  joinder  in  error,  given  a  written  notice  to 
the  adverse  party  of  his  election  to  do  so  ;  but 
where  such  notice  has  not  been  given,  the 
plaintiff  in  error  shall  make  up  the  case,  and 
furnish  copies  thereof.  And  each  party,  at  the 
commencement  of  the  argument  of  the  cause, 
shall  deliver  to  the  members  of  the  court 
printed  copies  of  the  points  he  intends  to  rely 
upon  in  argument,  with  a  reference  to  the  au- 
thorities on  which  he  relies  in  the  support  of 
the  same.  See  Rule  15. 

RULE  8. 

In  cases  of  writs  of  error  in  causes  upon 
bills  of  exceptions,  the  bills  of  exceptions  shall 
be  incorporated  in  and  form  a  part  of  the 
judgment  record  on  which  such  writ  of  error 
shall  be  brought. 

RULE  9. 

In  appeal  cases,  the  petition  of  appeal,  ad- 
dressed to  this  court,  shall  be  filed  in  the  office 
of  the  register  or  assistant  register,  with  whom 
the  decree  or  order  appealed  from  is  entered, 
within  eight  days  after  the  entering  of  the  ap- 
peal in  the  Court  of  Chancery,  or  such  appeal 
shall  be  considered  as  waived,  and  that  court 
may  proceed,  notwithstanding  the  appeal.  The 
petition  of  appeal,  whether  filed  in  the  recess 
or  during  the  sitting  of  this  court,  shall  pray 
that  the  decree  or  order  appealed  from  may  be 
sent  to  this  court,  and  filed  with  the  clerk 
thereof,  without  delay.  And  at  any  time  after 
the  filing  of  such  petition  of  appeal  in  the 
court  below,  and  without  waiting  for  the  actual 
return  thereof  to  the  clerk  of  this  court,  the 
respondent  may  put  in  his  answer  to  the  peti- 
tion of  appeal.  (14  Wend.,  539  ;  16  Id.,  369  ; 
18  Id.,  319  ;  20  Id.,  585,  588.) 

RULE  10. 

In  every  such  petition  of  appeal,  it  shall  be 
sufficient  to  set  forth  the  decree,  decretal  or 
other  order  appealed  from,  without  reciting 
the  pleadings  in  the  cause  ;  and  stating  that  the 
said  decree,  decretal  or  other  order  so  appealed 
from,  or  some  *part  thereof  (specifying  [*628 
what  part  or  parts),  is  erroneous,  and  that  the 
same  ought  to  be  reversed  or  modified,  as  the 
case  may  be. 

RULE  11. 

The  officer  of  the  Court  of  Chancery  with 
whom  such  petition  of  appeal  shall  be  filed, 
shall  make  and  annex  to  the  said  petition  of 
appeal,  the  decree,  decretal  or  other  order  ap- 
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pealed  from,  and  such  other  order  as  may  be 
required  to  be  returned  to  this  court,  without 
auy  of  the  pleadings,  proofs  and  exhibits  in  the 
cause  ;  and  in  case  the  cause  had  been  set  down 
for  hearing,  and  heard  prior  to  the  decree  or 
order  appealed  from,  then  he  shall  cause  to  be 
annexed  also  a  copy  of  the  minutes  taken  by 
the  register  or  assistant  register,  respecting 
what  was  read  or  used  in  the  court  below,  or 
offered  and  overruled  on  objection,  or  admitted 
at  the  hearing  ;  authenticated  copies  of  which 
pleadings,  proofs  and  exhibits,  or  such  of  them 
as  may  be  relied  on  by  either  party,  shall  be 
produced  at  the  hearing  by  the  parties. 

RULE  12. 

The  party  appealing  shall,  in  every  case, 
cause  the  petition  of  appeal,  with  the  matter  to 
be  annexed  to  the  same  as  aforesaid,  to  be 
brought  into  this  court  and  filed  with  the  clerk 
thereof,  by  the  day  mentioned  in  such  petition, 
or  when  duly  prepared  by  the  officer  as  before 
directed  ;  or,  in  default  thereof,  shall  lose  the 
benefit  of  such  appeal,  unless  this  court  shall 
see  cause  to  allow  a  further  day  for  that  pur- 
pose. 

RULE  13. 

On  the  petition  of  appeal  being  filed  as 
aforesaid,  the  appellant  may  thereupon,  as  of 
course,  obtaia  an  order  for  the  respondent  to 
answer  the  petition  of  appeal  in  eight  days 
after  service  of  a  copy  thereof,  or  be  pre- 
cluded ;  and  if  the  respondent  shall  not  com- 
ply with  the  said  order,  he  shall  be  precluded 
from  answering  the  petition  of  appeal,  and  the 
appellant  maybe  heard  exparte;  unless  the 
respondent  is  an  infant.  (2  Wend.,  205.) 

629*]  *RULE  14. 

In  every  cause  upon  appeal,  a  case  shall  be 
made  and  printed  for  the  use  of  the  court, 
unless  the  parties  agree  upon  a  case  containing 
a  more  brief  statement  of  the  pleadings  and 
proofs.  Such  case  shall  contain  the  petition  of 
appeal  and  the  answer  to  the  same,  the  decree 
or  order  appealed  from,  and  the  reasons  of  the 
Chancellor,  together  with  such  of  the  plead- 
ings, orders,  depositions,  affidavits  and  other 
papers  in  the  cause,  as  were  read  or  used  on 
the  hearing  of  the  cause  or  matter  before  the 
Chancellor,  and  upon  which  the  decree  or  order 
appealed  from  was  founded.  The  respondent 
shall  make  up  the  case,  and  furnish  the  neces 
sary  copies  thereof,  if  he  has,  at  or  before  the 
service  of  his  answer  to  the  petition  of  appeal, 
given  a  written  notice  to  the  adverse  party  of 
His  election  to  do  so  ;  but  when  such  notice 
has  not  been  given,  the  appellant  shall  make 
up  the  case,  and  furnish  copies  thereof  ;  and 
each  party,  at  the  commencement  of  the  hear- 
ing of  the  appeal,  shall  deliver  to  the  members 
of  the  court,  printed  copies  of  the  points  he 
intends  to  rely  upon  in  argument,  with  a  ref- 
erence to  the  authorities  on  which  he  relies  on 
in  support  of  the  same. 

RULE  15. 

All  cases  made  and  points  prepared  and 
served  on  the  members  of  this  court,  shall 
hereafter  be  printed  in  royal  octavo  form,  on 
sized  paper,  with  a  wide  margin  ;  and  the 
party  who  makes  the  case,  shall,  within  thirty 
days  after  the  cause  is  at  issue  in  this  court, 
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serve  upon  the  attorney  or  solicitor  of  the  ad- 
verse party,  or  on  one  of  his  counsel,  or  trans- 
mit to  such  attorney,  solicitor  or  counsel,  by 
mail,  directed  to  him  at  his  place  of  residence, 
three  printed  copies  of  the  case  for  the  use  of 
such  party  and  his  counsel ;  or  the  party,  who 
ought  to  have  served  such  case,  shall  not  have 
the  right  to  bring  his  cause  on  to  be  heard, 
without  the  consent  of  the  ad  verse  party,  until 
after  the  expiration  of  thirty  days  after  such 
copies  of  the  case  shall  have  been  served. 

*RULE  16.  [*63O 

Orders  to  assign  errors,  to  join  in  error,  lo 
file  petitions  of  appeal,  and  to  answer  such  pe- 
titions, may  be  entered  at  any  time  by  the 
clerk,  of  course,  in  the  minutes  of  the  court, 
upon  the  written  request  of  the  solicitor,  at- 
torney or  counsel,  at  the  peril  of  the  party  en- 
tering the  same,  with  the  like  force  and  effect 
as  if  entered  by  direction  of  the  court  during 
its  session. 

RULE  17. 

In  all  cases  in  this  court,  the  attorneys  or 
solicitors  and  guardians  ad  litem  of  the  respect- 
ive parties  in  the  court  below,  shall  be  deemed 
the  attorneys.solicitors  or  guardians  ad  litem  of 
the  same  parties  respectively  in  this  court,  un- 
til others  shall  be  retained  or  appointed,  and 
notice  thereof  served  on  the  adverse  party. 

RULE  18. 

All  causes  which  have  been  put  at  issue  in 
this  court,  may  be  brought  on  to  argument 
upon  the  notice  of  either  party,  to  be  served 
at  least  fourteen  days  before  the  day  on  which 
it  is  intended  to  bring  on  the  same,  and  which 
shall  be  some  day  on  which  the  court  shall 
be  in  session;  and  a  copy  of  such  notice  shall 
also  be  furnished  to  the  clerk  of 'this  court,  at 
least  four  days  before  the  day  appointed  for 
argument;  and  the  clerk  shall  make  a  list  of 
the  causes  thus  noticed,  arranging  them  in  the 
order  in  which  the  joinder  in  error,  or  answer 
to  the  petition  of  appeal  therein  was  filed;  and 
when  the  court  shall  be  ready  to  proceed  to 
the  hearing  of  causes,  the  same  shall  be  called 
in  the  order  in  which  they  stand  on  such  list 

RULE  19. 

Whenever  a  party  brings  on  a  case  for  argu- 
ment, and  the  reasons  of  the  court  below  shall 
not  be  annexed  to  the  cases  delivered,  the 
cause  shall  not  be  heard,  unless  it  appear  by 
affidavit  that  application  has  been  made  for 
such  reasons,  and  that  the  same  could  not  be 
obtained. 

*RULE20.  [*631 

The  parties  to  every  cause  now  or  hereafter 
pending  in  this  court,  shall  have  the  liberty  of 
submitting  a  printed  instead  of  an  oral  argu- 
ment. 

RULE  21. 

This  court  will  not  bear  an  exparte  argu- 
ment, in  favor  of  the  affirmance  of  a  decree  or 
judgment.  But  if  the  cause  has  been  regular- 
ly noticed  for  argument,  and  placed  on  the 
calendar  of  causes  by  the  respondent  or  the 
defendant  in  error,  and  the  appellant  or  the 
plaintiff  in  error  does  not  appear  to  argue  on 
his  part,  or  does  not  furnish  the  printed  cases 
as  required  by  the  rules  of  this  court,  the  de- 
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cree  or  judgment  shall  be  affirmed  with  costs, 
together  with  such  damages  as  the  respondent 
or  the  defendant  in  error  would  have  been  en- 
titled to  if  the  decree  or  judgment  had  been 
affirmed  on  argument. 

RULE  22. 

Whenever  any  matter  is  moved  for  a  hear- 
ing, whether  upon  the  merits  or  upon  a  pre- 
liminary or  interlocutory  question,  pursuant  to 
notice  for  that  purpose,  and  the  party  whose 
right  it  is  to  appear  and  oppose  shall  make  de- 
fault, the  court  will  proceed  and  hear  the  mat- 
ter ex  parte;  and  no  decision  will  be  given 
upon  the  mere  default  of  appearance,  except 
as  provided  in  the  last  preceding  rule.  But 
where  the  defendant  in  error,  or  respondent 
in  an  appeal,  has  elected  to  make  the  case,  if 
he  does  not  appear  and  furnish  the  cases,  when 
the  cause  is  reached  on  the  calendar,  the  ad- 
verse party  may  have  the  default  entered;  and 
may  then  furnish  the  cases,  and  submit  or 
argue  the  cause  ex  parte,  out  of  its  place  on  the 
calendar  at  any  time  thereafter. 

RULE  23. 

When  a  decree  or  judgment  is  affirmed  or 
reversed  by  the  default  of  either  party,  remit- 
titur  shall  not  be  sent  to  the  court  below,  until 
the  expiration  of  ten  days  thereafter,  unless 
this  court  shall  specially  direct  otherwise. 

632*]  *RULE  24. 

When  any  preliminary  question,  not  made 
in  the  court  below,  and  not  involving  the  mer- 
its of  the  cause,  is  presented  for  argument,  it 
shall  be  first  argued  and  passed  upon  by  the 
court;  and  the  argument  upon  the  merits  of 
the  cause  shall  be  postponed  until  such  pre- 
liminary question  shall  have  been  disposed  of 
by  the  court,  unless  the  court  shall  otherwise 
direct. 

RULE  25. 

At  the  conclusion  of  the  argument  upon  any 
writ  of  error  or  appeal,  the  presiding  officer  of 
the  court  shall  immediately  state  the  question, 
"  Shall  this  judgment  or  decree  be  reversed?  " 
And  the  court  shall  proceed  to  decide  the  ques- 
tion, after  hearing  the  opinions  of  such  of  the 
members  of  the  court  as  wish  to  state  the  rea- 
sons upon  which  their  votes  are  founded.  But 
if  any  member  wishes  further  time  to  examine 
the  questions  to  be  decided,  the  court  shall  fix 
such  day,  during  the  same  term  or  otherwise, 
as  may  be  proper  for  the  decision  of  the  cause. 

RULE  26. 

When  the  decision  of  a  cause  depends  upon 
distinct  questions,  the  decision  of  either  of 
which  will  dispose  of  the  cause,  the  question 
shall  be  taken  separately,  if  required  by  any 
three  members. 

RULE  27. 

The  remittitur,  in  case  of  a  writ  of  error, 
shall  contain  a  copy  of  the  judgment  of  this 
court  annexed  to  the  writ  of  error  and  the 
transcript  of  the  record  of  proceedings  as 
brought  into  this  court,  under  the  seal  of  this 
court,  and  signed  by  the  clerk  thereof;  and  the 
remittitur,  in  case  of  an  appeal,  shall  contain  a 
copy  of  the  decree  or  order  of  this  court  an- 
nexed to  the  petition  of  appeal  and  the  matters 
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thereto  annexed  as  brought  into  this  court,  un- 
der the  seal  of  this  court,  and  signed  by  the 
clerk  thereof. 

*RULE  28.  [*633 

All  costs  awarded  by  this  court  shall,  incase 
of  appeal,  be  taxed  in  the  Court  of  Chancery 
and  on  writs  of  error,  in  the  Supreme  Court, 
in  the  usual  manner  of  taxing  costs  in  such 
courts  respectively;  for  which  costs,  the  Su- 
preme Court,  in  cases  of  writs  of  error,  shall 
award  execution  according  to  the  course  of 
that  court.and  the  payment  of  all  costs  award- 
ed by  this  court,  in  cases  upon  appeals,  shall 
be  enforced  by  the  Court  of  Chancery,  accord- 
ing to  the  practice  of  that  court.  (2  Wend., 
209;  Id.,  221;  11  Id.,  529;  13  Id.,  130). 

RULE  29. 

No  member  of  this  court  shall,  as  attorney, 
solicitor  or  counsel,  be  concerned  in  or  argue 
any  cause  in  this  court,  either  upon  error  or 
appeal,  unless  such  member  was,  without  ref- 
erence to  this  court,  actually  retained  and  em- 
ployed in  the  cause  in  the  court  below,  before 
the  judgment  or  decree  on  which  the  writ  of 
error  or  appeal  is  founded  was  rendered;  pro- 
vided, however,  that  this  rule  shall  not  extend 
to  causes  in  which  any  member  of  this  court 
was  actually  retained  as  attorney,  solicitor  or 
counsel  previous  to  his  becoming  a  member 
thereof. 

RULE  30. 

At  the  hearing  of  causes,  not  more  than  one 
counsel  shall  open  the  argument,  and  no  more 
than  two  counsel  shall  answer,  and  no  more 
than  one  counsel  shall  reply  or  close,  except 
in  special  cases  on  appeal,  where  there  are  dis- 
tinct parties  on  the  same  side  having  distinct 
interests  in  question. 

RULE  31. 

Special  motions  shall  require  a  notice  thereof, 
with  copies  of  the  papers,  not  records  of  this 
court,  to  be  served  at  least  four  days  before 
the  motion  is  made.  2  Wend.,  221. 

*RULE  32.  [*634 

The  service  of  all  notices  of  motions,  copies 
of  orders,  and  affidavits,  in  this  court,  during 
the  sitting  of  the  court,  may  be  made  on  the 
counsel  of  the  parties  attending  the  court,  and 
also  on  the  agent  in  the  Court  of  Chancery,  or 
Supreme  Court,  of  the  solicitor  or  attorney  for 
the  parties;  but  when  made  on  agents  or  coun- 
sel, double  the  usual  time  shall  be  required. 

RULE  33. 

The  court,  during  the  sitting  of  the  Legisla- 
ture, will  hear  motions  upon  the  first  and  third 
Tuesdays  of  every  month,  and  at  no  other 
time,  without  special  order. 

RULE  34. 

In  cases  not  already  provided  for,  the  prac- 
tice of  this  court  upon  writs  of  error  shall  be 
similar  to  the  practice  of  the  court  of  Ex- 
chequer Chamber  in  England;  and  on  appeals, 
it  shall  be  comformable  to  that  of  the  House 
of  Lords  in  England,  when  sitting  as  a  Court 
of  Appeals.until  further  order;  and  all  former 
rules  made  by  this  court  relative  to  its  prac- 
tice shall  be  vacated. 
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«35*J  *THE  PEOPLE  t>.  McLEOD.J 

JUDGE  Tallmadge's  pamphlet,  purporting 
*l  to  be  a  review  of  the  opinion  of  the  Supreme 
Court  in  the  above  case,  having  been  recently 
reprinted  in  26  Wend.,  p.  668,  et  seq.,  no  apol- 
ogy is  deemed  necessary  for  inserting  here  the 
following  extracts  from  an  examination  of  it 
which  appeared  in  the  Democratic  Review  for 
May,  1842.  They  may  serve  to  direct  atten- 
tion to  some  of  the  numerous  misrepresenta- 
tions with  which  the  pamphlet  abounds,  and 
thus  contribute  to  a  proper  estimate  of  its 
worth  as  a  legal  discussion.  After  some  pref- 
atory observations,  the  article  from  which  we 
propose  to  quote  proceeds: 

"Thus  the  Review  (the  pamphlet  in  question) 
seemed  approaching  an  issue  tendered  by  the 
opinion  of  Judge  Cowen.  He  bad  denied  that 
the  trespass  on  Wells'  boat,  and  the  incidental 
destruction  of  life,  without  the  intent  to  make 
war  on  the  United  States,  would  constitute 
636*]  'imperfect  war! 'f  He  insisted  that 
an  attack  of  one  nation  upon  the  private  prop 
erty  or  person  of  the  citizens  of  another,  though , 
under  circumstances,  a  justifiable  cause  for 
war,  was  not  war  per  se  of  any  kind  ;  that  to 
constitute  it  such,  it  must  have  been  intended 
as  an  act  of  national  aggression  upon  the  one 
side,  with  a  view  of  influencing  national  will, 
at  least,  upon  the  other.  That,  as  to  the  affair 
in  question,  there  was  no  such  object;  but,  on 
the  contrary,  the  sole  purpose  was  to  cripple 
Wells'  boat,  and  prevent  his  conveying  muni- 
tions to  Navy  Island.  That,  in  effect,  it  was 
no  more  war  against  the  United  States,  than  if 
England  had  sent  her  sailors  to  cut  a  mast  on 
Wells'  farm  against  his  consent,  for  the  pur- 
pose of  repairing  a  ship  in  the  Royal  Navy. 
That  the  whole  was  a  mere  trespass,  subject- 
ing the  agents  to  civil  or  criminal  responsibili- 
ty, according  to  the  nature  of  the  offense  com- 
mitted. That  the  act,  being  in  time  of  pro- 
found peace,  was  without  color  or  authority  ; 
and,  therefore,  if  McLeod  had  burned,  he  was 
legally  guilty  of  arson— if  he  had  taken  life. 
he  was  legally  a  murderer.  Several  pages  of 
the  opinion  of  the  court  are  occupied  in  pre- 

*  See  1  Hill,  377,  and  25  Wend.,  483. 

t  "See  an  authoritative  adjudication  by  the  Su- 
preme Court  of  the  United  States  as  to  what  con- 
stitutes imperfect  war,  in  Bas  v.  Tingy,  4  Dall..  37. 
This  case,  besides  being  in  entire  accordance  with 
the  doctrine  maintained  by  Judge  Cowen,  suggests 
two  tests  which  may  be  applied  to  the  circum- 
stances of  the  McLeod  affair.  Suppose  The  Caro- 
line, instead  of  having  been  sent  over  the  falls,  had 
been  taken  to  Chippewa,  and  there  condemned  as 
lawful  prize;  would  our  courts  have  recognized  the 
title  of  a  purchaser  under  the  decree?  Or,  suppose 
she  had  been  rescued  from  her  Canadian  captors  by 
some  other  American  vessel;  would  a  claim  for  sal- 
vage have  resulted  and  been  sustained  in  our  admi- 
ralty court?  It  is  believed  that  no  intelligent  lawyer 
can  be  found,  except  perhaps  Judge  Tallmadge.who 
would  venture  to  answer  either  of  these  questions 
in  the  affirmative." 
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senting  and  enforcing  this  controlling  feature 
of  the  case;  and  we  must  confess  our  astonish- 
ment on  finding  that  its  reviewer  has  neither 
attempted  to  meet  it,  nor  even  given  it  any  al 
lusion. 

This  brings  us  to  notice  those  qualities  as- 
cribed to  the  review  by  Chancellor  Kent(a),  and 
for  which  he  so  much  admires  it,  viz.  :  its  pre- 
cision and  accuracy!  Does  he  mean  that  it  is 
"precise  and  accurate  "  when  it  says,  Judge 
Cowen  denied  imperfect  war  to  be  lawful  by 
the  law  of  nations  ?  and  when  it  makes  him 
say,  there  cannot  be  a  lawful  war  without  a 
public  declaration,  by  which  the  entire  peace 
of  the  country  is  broken  up?  It  is  due  to  the 
learned  Chancellor,  perhaps,  that  with  a  view 
of  appreciating  the  force  of  his  indorsement 
(if  we  may  *be  allowed  to  use  a  con-  [*637 
venient  though  not  very  classical  commercial 
phrase)  some  portion  of  the  language  of  the 
review  should  be  here  stated.  At  page  13(ft), 
after  quoting  Rutherforth,  the  review  pro- 
ceeds: 

'In  opposition  to  this  authority,  it  will  be  seen  that 
Judge  Cowen  starts  with  the  proposition,  that,  so 
long  as  the  entire  peace  of  the  two  nations  is  not 
broken  up;  in  other  words,  until  Congress  shall  de- 
clare war  against  England,  or  the  Queen  of  En- 
gland against  us,  there  cannot  be  a  state  of  war  that 
will  warrant  the  destruction  of  property,  or  the 
taking  of  life  in  conflict  on  either  side." 

Again;  at  page  14(c),  after  quoting  Vattel, 
the  review  adds  further:  'Vattel  does  not  like 
Judge  Cowen,  call  all  wars  unlawful  that  are 
not  formally  and  solemnly  declared  by  the  war- 
making  power  of  a  government,'  etc.  And 
then  some  dozen  or  more  pages  are  occupied 
in  extracts  from  various  books,  to  show  that 
war,  though  imperfect,  i.  e.,  made  without 
formal  or  solemn  declaration,  is  lawful.  Now, 
we  unhesitatingly  admit  that,  had  the  judge 
advanced  the  position  here  imputed  to  him,  he 
must  have  done  so  in  disregard  of  the  whole 
current  of  authority  since  the  time  of  Grotius. 
The  fact,  however,  is  directly  the  reverse;  and 
the  review  in  this  respect  exhibits  as  cool  a 
piece  of  controversial  fabrication  as  was  ever 
penned.  No  doctrine  of  the  kind  is  contained 
in  the  opinion  of  Judge  Cowen,  and  none  is 
even  inferable  from  it.  On  the  contrary,  after 
carefully  defining  the  two  kinds  of  war,  'per- 
fect' and  'imperfect,'  he  distinctly  affirms  and 
decides  that  'both  sorts  of  war  are  lawful;' 
giving,  as  the  reason,  that  both  'are  carried  on 
under  the  authority  of  a  power  having,  by  the 
law  of  nations,  a  right  to  institute  them.'  See, 
1  Hill.  402-411;  and  25  Wend.,  576-678.  He 
then  proceeds  to  show  the  absurdity  of  consid- 
ering The  Caroline  affair  as  a  war  of  either 
kind,  and  in  the  course  of  his  observations 
cites  the  identical  books  quoted  in  the  review. 
This  was  a  turning  question  in  the  cause  —  one 


(a)  See  his  letter,  26  Wend. 

(b)  See  26  Wend.,  668, 
(C)  Id.,  669. 
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which  was  made  to  assume  a  prominence  in 
the  discussions  of  counsel,  and  in  the  opinion 
638*]  of  the  *court,  which  could  not  be  over- 
looked; and  yet  Judge  Co  wen's  observations 
upon  it,  instead  of  being  met,  and  as  Chief  Jus 
tice  Spencer  is  pleased  to  say,  refuted  and  over- 
thrown (d),  have  been  simply  perverted  and 
falsified  by  it. 

The  review,  moreover,  is  likely  to  attain 
quite  as  much  distinction  for  its  logic,  as  for 
its  precision  and  accuracy.  Its  author,  notwith- 
standing the  experience  he  ought  to  have  ac- 
quired both  at  the  Bar  and  on  the  Bench, 
seems  not  to  have  been  aware  that  a  minor 
proposition  is  at  all  necessary  to  constitute  a 
perfect  syllogism.  Its  style  of  argumentation, 
disdaining  the  slow  process  of  the  schools, 
proceeds  thus:  'Imperfect  war  is  lawful,  and 
will  entitle  those  engaged  in  it  to  protection 
against  a  criminal  prosecution;  therefore, 
McLeod  was  entitled  to  such  protection!'  Even 
Master  Hedge  would  have  told  Judge  Tall- 
madge  that,  to  render  the  argument  complete, 
it  was  necessary  to  show  McLeod  to  have  been 
•engaged  in  an  imperfect  war.  This  does  not 
seem  to  have  occurred  to  him;  or  if  it  did,  he 
preferred  a  more  compendious  mode  of  reach- 
ing his  conclusion.  We  admit  he  rambles 
through  some  dozen  pages  of  quotation,  acting 
.all  the  time  as  if  he  intended  to  bring  McLeod 
within  his  labored  category  of  imperfect  war; 
and  should  some  jaded  reader  stop  midway 
among  his  scraps,  picked  up  at  random  and  so 

•  colored  by  comment  as  occasionally  to  look 
like  meeting  the  case,  he  might  be  left  under 
the  impression  that  the  pamphlet  did,  or  would, 
somewhere  and    somehow,    seek    to   protect 
McLeod  as  a  bona  fide  warrior.     In  this,  how- 

•  ever,  he  would  be  greatly  deceived.     The  re- 
view does  not  pretend  that  the  affair  of  The 
Carolina  was  imperfect  war;  indeed,  it  is  con- 
strained to  admit  that  it  was  just  no  war  at  all! 
It,  therefore,  seeks  to  place  McLeod's  justifica- 
tion on  new  and  hitherto  unheard  of  ground, 
viz. :  that  although  the  affair  was  not  imperfect 
war  absolutely,  yet  it  so  nearly  approached  or 
resembled  it,  that  the  Supreme  Court  should 
have  recognized  the  likeness  as  being  the  thing 
itself,   and  let  McLeod  go  free  at  once.    Its 
language  is  as  follows: 

'We  feel  great  confidence  In  saying-,  that  we  have 
by  the  most  ample  authority  maintained:  1.  That  a 
hostile  attack  and  violation  of  our  territory,  in 

-639*1  time  of  ""general  peace,  by  the  authority  of 
the  British  Government,  with  apparent  cause,  is 

;[not  imperfect  war,  but]  so  far  a  lawful  war  of  the 

(d)  See  his  letter,  26  Wend.,  700. 

(e)  We  understand  Judge  T.,  however,  in  another 
part  of  the  review,  to  concede,  that  nothing  short 

•of  war,  either  solemn  or  unsolemn  (in  other  words, 
"perfect"  or  "imperfect,")  would  be  sufficient  for 
McLeod's  justification.  See,  26  Wend.,  666,  et  seq. 
The  obscurity  of  his  work  in  this  particular  is  cer- 
tainly not  calculated  to  enhance  one's  respect  for 
his  pretensions  as  a  critic. 

In  illustrating  the  distinction  between  the  only 
two  kinds  of  lawful  war  known  to  the  law  of  na- 
tions, viz.:  solemn  and  unsolemn.  Judge  Cowen, 
25  Wend.,  578 ;  1  Hill,  411,  cited  1  Hale,  P.  C..  1«2, 163, 
where  a  case  is  stated  from  Owen's  Rep.,  p.  45,  which 
held,  that  a  plea  of  alien  enemy  was  maintainable 
upon  proof  of  an  unsolemn  war  merely.  Suppose 
then  that  a  British  subject  residing  in  Liverpool, 
had,  at  the  time  of  the  attack  upon  The  Caroline 
•<or  at  such  other  time  as  Judge  T.  may  select  for 
the  one  when  his  war  existed),  brought  an  action  in 
the  Superior  Court  against  a  N.  Y.  merchant,  to 
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imperfect  sort,  as  to  furnish  impunity  to  the  mili- 
tary engaged  in  it.' 

Thus,  instead  of  regarding  nations  as  neces- 
sarily occupying  relations  of  either  war  or 
peace,  and  their  subjects  as  at  all  times  amen- 
able to  the  laws  of  the  one  or  the  other,  the  re- 
view imagines  that  it  has  discovered  a  '  mid- 
dle passage  '  for  McLeod  ;  or  rather,  perhaps, 
that  it  has  picked  out  and  patched  up,  even 
from  authoritative  publicists,  a  sort  of  inter- 
national purgatory — neither  peace  nor  war,but 
quasi  war  —  so  far  a  lawful  war  of  the  im- 
perfect kind  as  to  afford  impunity  to  lawless 
violence  and  even  hireling  assassination. (e) 

We  recollect  that  some  ingenious  friend  of 
Mr.  Webster,  in  Congress,  thought  McLeod  ir- 
responsible to  our  civil  tribunals,  because  the 
expedition  sent  against  The  Caroline  came 
with  '  the  giant  tread  of  war.'  The  bearing  of 
a  single  musket,  *a  cutlass,  or  even  a  [*64O 
bludgeon,  by  McLeod,  would,  in  the  judg- 
ment of  some  of  them,  have  been  'so  far  a  law- 
ful war  of  theimperfect  sort,'  as  to  warrant  Mr. 
Webster's  obliging  offer  to  surrender  him.  We 
are  desirous  of  according  full  force  to  their  ar- 
guments, when  we  can  bring  ourselves  to  see 
that  they  have  used  any.  We  sincerely  wish  Mr. 
Webster's  course  could  be  vindicated  by  truth 
and  just  reasoning;  but  we  protest  against  the 
gross  perversion  of  both,  even  in  behalf  of  so 
eminent  a  public  functionary  as  a  Secretary  of 
State.  Above  all,  we  protest  against  the  sort 
of  rude  arrogance  with  which  the  review  cen- 
sures the  Supreme  Court,  for  not  adopting  dis- 
tinctions so  puerile,  that  McLeod's  counsel  out 
of  self-respect  forbore  to  urge  them;  nay,  which 
any  student  who  has  read  his  Blackstone  might 
blush  to  advance. 

In  the  same  spirit,  the  review,  at  page  36  (/), 
cites  the  concessions  of  Mr.  Webster  to  Mr. 
Fox,  which  we  mentioned  in  our  introductory 
remarks.  It  there  represents  him  as  saying, 
what  it  does  not  venture  to  say  for  itself,  that 
the  relation  of  the  two  Governments  was  that 
of  'imperfect  war.'  Now,  the  declaration  of 
Mr.  Webster,  whatever  it  may  have  been,  was 
intended  by  him  as  no  more  than  what  it 
imports,  viz. :  a  mere  opinion.  This  is  entire- 
ly obvious.  Yet  we  find  the  review  quoting 
and  pressing  it  into  its  service  as  a  constitu- 
tional decision,  definitely  settling  the  general 
relations  of  peace  and  war  between  England 
and  the  United  States,  and  absolutely  binding 
our  courts  of  justice.  In  other  words,  the  re- 
view considers  that  the  Supreme  Court  was  no 
longer  to  regard  the  Treaty  of  Peace  as  in  force, 

which  the  latter  interposed  a  plea  of  alien  enemy. 
The  plaintiff,  having  heard  of  no  war  between  En- 
gland and  the  United  States  since  1815,  would  of 
course  take  issue  upon  the  plea  and  bring  the  cause 
to  trial.  Now  the  absurdity  of  turning  a  man  out 
of  court  as  an  alien  enemy,  upon  such  circum- 
stances as  were  proved  in  the  McLeod  case,  could 
not  fail  to  strike  every  mind  ;  and  yet  how  sadly 
perplexing  a  case  it  might  present  for  the  consid- 
eration of  Judge  T.!  To  avoid  the  necessity  of  sus- 
taining the  plea,  he  would  be  driven  to  overrule  a 
considerable  portion  of  his  own  writings,  and  hold 
that  the  facts  did  not  make  out  a  case  of  even  "un- 
solemn war ; "  or  tell  the  parties  that  it  was  a  pecul- 
iar kind  of  war  in  which  there  were  no  enemies 
upon  either  side.  In  short,  he  would  either  be 
obliged  to  say  there  was  no  war  at  all:  or,  that  the 
war,  though  so  far  lawful  as  to  protect  McLeod, 
was  yet  so  far  unlawful  as  not  to  sustain  the  plea. 
(/)  See  26  Wend.,  681.  682. 

711 


0-10 


APPENDIX. 


1H4-,' 


because  Mr.  Webster  had  declared  that  It 
should  be  suspended  for  the  special  benefit  of 
McLeod.  Mr.  Webster,  however,  had  declared 
nothing  of  the  kind.  He  put  what  be  said  on 
the  law  of  nations,  without  reference  to  the 
question  whether  the  two  countries  were  in  a 
state  of  peace  or  war.  The  avowal  of  England 
wasenough,  in  his  opinion,  to  protect  McLeod, 
though  IK-  had  been  an  acknowledged  assassin 
in  time  of  peace.  He  no  where  hinted  that  we 
were  at  war;  for  he  knew  better.  We  admit, 
64 1  *J  his  remarks  are  a  direct  authority  *for 
the  impunity  of  McLeod.  The  misfortune  of 
the  review  is,  that  it  has  been  unable  to  adduce 
any  other.  But  when  it  places  him  in  the  at 
titude  of  undertaking  to  settle  the  question  of 
peace  or  war,  and  of  pronouncing  a  judgment 
binding  on  the  courts,  it  pushes  him  not  only 
beyond  his  meaning,  but  beyond  his  power,  f 
Besides,  the  review  would  bring  its  illustrious 
client  into  disgrace;  for,  according  to  its  repre- 
sentation of  him,  his  desire  to  serve  England 
was  so  overweening  and  undisguised,  that  he 
decided  for  an  imperfect  war,  on  a  case  which 
the  review  itself  concedes  was  not  such,  but 
only  an  approximation  to  it. 

Mr.  Fox,  also,  sought  to  justify  the  outrage, 
independently  of  the  question  of  peace  or  war. 
Judge  Cowen  asserts  that  Mr.  Fox  had  not 
called  the  affair  of  The  Caroline  a  war.  The 
review  admits  this  to  be  so  ;  but  because  Mr. 
Fox  spoke  of  a  transaction,  which  it  has  ven- 
tured to  say  was  •  very  like '  a  war,  it  cites 
Cowen's  Treatise  to  show  that  he  might  be 
considered  as  announcing  war  by  equivalent 
words.  Quoting  a  treatise  upon  the  civil  ju- 
risdiction of  a  justice  of  the  peace,  to  settle  a 
grave  point  arising  under  the  law  of  nations, 
is  what  we  should  scarcely  have  noticed,  had 
it  not  been  so  entirely  in  keeping  with  the  gen- 
eral impertinence  of  quotation  by  which  the 
review  is  characterized  and  the  kindred  pueril- 
ities with  which  it  abounds. 
642*]  *The  truth  is,  this  idea  of  the  two 
nations  being  at  war  never  entered  into  the 
mind  of  anyone  until  Mr.  Webster's  strange 
opinion  came  to  be  discussed  in  Congress.  His 
friends  then  made  the  discovery  that  he  could 
not  be  sustained  without  a  war,  or,  at  least,  the 
pretense  of  one.  England,  however,  had  steadi- 
ly refused  to  treat  the  matter  in  that  light,  and 
even  when  pressed  by  the  arrest  of  McLeod, 
would  go  no  further  than  to  call  it  '  a  public 
transaction'  under  the  authority  of  the  Queen 

f'The  review  claims  for  Mr.  Webster's  opinion, 
not  only  that  it  should  bind  the  Supreme  Court  of 
New  York,  but  operate  in  the  nature  of  a  reversal 
of  all  previous  opinions  expressed  by  our  Govern- 
ment on  the  same  question.  In  the  letter  of  Mr. 
Forsyth,  Secretary  of  State,  to  Mr.  Fox.  in  reply  to 
the  original  demand  made  by  the  latter  for  the  im- 
mediate release  of  McLeod,  the  views  then  enter- 
tained by  the  President  and  his  Cabinet  were  thus 
unequivocally  avowed:  'If  arrested  at  the  time,  the 
offenders  (McLeod,  etc.)  might  unquestionably  have 
been  brought  to  Justice  by  the  judicial  authorities 
of  the  State  within  whose  acknowledged  territory 
these  crimes  were  committed;  and  their  subsequent 
voluntary  entrance  within  that  territory  places 
them  in  the  same  situation.  The  President  is  not 
aware  of  any  principle  of  international  law,  or,  in- 
deed, of  reason  or  justice,  which  entitles  such  of- 
fenders to  impunity  before  the  legal  tribunals, 
when  coming  voluntarily  within  their  independent 
and  undoubted  jurisdiction,  because  they  acted  in 
obedience  to  their  superior  authorities,  or  because 
their  acts  have  become  the  subject  of  diplomatic 
discussion  between  the  two  governments.'  " 
712 


Hence  it  became  necessary  for  Mr.  Webster's 
friends  to  avail  themselves  of  the  doctrine  pf 
relation;  and  to  this  end,  to  falsify  the  dec- 
larations of  Mr.  Fox.  The  phrase,  'a  public 
transaction,'  selected  by  the  latter  apparently 
to  avoid  compromitting  his  Government  on 
the  question  of  war  or  peace,  must,  in  order  to- 
subserve  their  purposes,  be  understood,  not  as 
importing  merely  an  act  of  lawful  magistracy, 
but  as  a  dainty,  decorous  and  dignified  way  of 
saying  that  the  affair  of  The  Caroline  was 
war  ;  and  thus,  as  was  hoped,  through  an  as- 
sumed avowal  operating  nunc  pro  Ivnc,  they 
might  establish  a  constructive  war  three  years 
before,  between  two  nations  who  had  all  along 
been  most  affectionately  protesting  to  eachoth- 
er  and  before  the  world  that  they  were  at 
peace,  and  neither  of  whom  would  admit  it- 
self a  party  to  the  war  in  any  sense,  or  at  any 
time  !  England  had  indeed  avowed  the  trans- 
action as  a  public  one.  Such  also  it  would 
have  been  had  Colonel  M'Nab  done  nothing 
more  than  send  over  a  gang  of  soldiers  or  vol- 
unteers to  rob  a  flour-mill  for  the  sake  of  the 
flour  ;  and  Mr.  Webster's  friends  might  with 
as  much  propriety  of  language  talk  of  war  in 
the  one  case  as  in  the  other. 

If  the  disciples  of  Mr.  Webster  will  look, 
into  their  books,  instead  of  hastily  yielding 
any  and  every  point  because  they  imagine  En- 
gland has  made  it,  they  will  find  that  in  the 
time  of  Grotius.  nothing  short  of  perfect  war 
could  take  from  a  hostile  soldiery  the  charac- 
ter of  criminals  in  the  eye  of  the  municipal, 
law  ;  that  afterward,  the  rule  was  modified, 
and  extended  to  imperfect  war;  that  it  has  al- 
ways, however,  been  confined  to  war  between/ 
two  nations  in  their  corporate  capacities,  de- 
nominated public  war  ;  and  that  here  the  in- 
dulgence stops.  So  long  *as  these  gen-  [*643- 
tlemen  shall  struggle  to  protect,  by  the  au- 
thority of  England,  such  of  her  age'nts  as  in 
time  of  peace  perfidiously  burn  the  property 
or  take  the  lives  of  our  citizens  on  our  own. 
soil,  under  circumstances  which  are  beneath 
the  chivalry  of  the  tomahawk  and  scalping- 
knife.  so  long  they  will  find  the  common  feel- 
ing of  the  country  not  only,  but  of  mankind, 
against  them  ;  and  be  as  wretchedly  straight- 
ened for  written  authority  as  they  have  been 
heretofore. 

But  the  worst  feature  of  the  review  remains 
to  be  noticed.  Judge  Cowen's  final  answer  was 
that  even  if  a  good  defense  on  the  merits  had 
been  shown,  McLeod  was  not.  after  indictment 
by  a  grand  jury,  entitled  to  his  discharge  on* 
habeas  corpus.  The  judge's  language  was,  in 
effect,  this  • 

'McLeod  has  been  indicted  for  murder.  He  is- 
brought  before  us  on  habeas  corpus,  and  insists  that 
he  is  able  to  show  his  innocence  by  affidavit.  The 
grand  jury  have  said  in  their  indictment  that  be  is 
guilt}'.  He  has  pleaded  not  guilty;  and  the  true 
mode  of  trying  that  issue  is  before  the  petit  Jury. 
We  cannot  in  this  summary  way  determine  the 
question  of  guilt  or  innocence,  or  listen  to  evidence 
which  detracts  from  the  force  of  the  indictment  in 
this  respect.  Such  is  the  settled  practice  of  the  En- 
glish courts  as  well  as  our  own  under  the  Habeas 
Corpus  Act,  and  there  is  nothing  in  this  case  calling 
for  a  departure  from  it.' 

The  above  is  the  substance  of  what  the  judge 
said,  and  what  everyone  understood  him  to- 
say.  Now  at  page  36 (g)  of  the  review,  instead 


(g)  See  20  Wend.,  092. 


HILL  8.. 


1842 


APPENDIX. 


643 


of  making  him  simply  repudiate  the  proposed 
proof  of  innocence  as  a  ground  for  admitting 
to  bail  or  discharging  one  who  had  been  in- 
dicted, he  is  represented  as  holding  that  such 
a  man  cannot  be  bailed  or  discharged  under 
any  circumstances.  This  the  reviewer  itali- 
cises, repeating  it  in  the  same  marked  and  em- 
phatic manner  at  a  subsequent  page.  To  any 
person  acquainted  with  the  matter  it  is  need- 
less to  say  that  the  unqualified  proposition 
here  attributed  to  the  judge  neither  belonged 
to  the  case  nor  was  it  advanced  by  him  even 
as  a  dictum. (h)  But,  having  thus  made  him 
644*]  speak  broadly  *enough  to  suit  its  pur- 
pose, the  review  goes  on  citing  case  after  case 
where  individuals  indicted  have  been  let  to 
bail  under  some  circumstances ;  but  under 
what  circumstances — whether  on  hearing  proof 
in  opposition  to  the  indictment  or  otherwise — 
it,  in  general,  takes  no  trouble  to  inform  us. 
We  shall  not  follow  it  in  its  ramblings,  but 
simply  request  a  perusal  of  the  cases  as  the  re- 
viewer himself  has  stated  them.  With  a  single 
exception  which  we  shall  presently  notice, 
even  an  unprofessional  reader  will  at  once  be 
struck  with  the  entire  impertinence  of  its  quo- 
tations. The  Supreme  Court  had  not  only 
stated  the  legal  doctrine  applicable  to  the  ques 
lion,  but  gave  the  reason  for  it,  and  cited  au- 
thorities to  establish  both.  The  opinion  of 
Judge  Cowen  said  the  court  would  not  inquire 
into  the  merits,  because  the  evidence  before 
the  grand  jury  who  found  the  indictment  was 
secret,  and  could  not  be  disclosed.  That,  there- 
fore, the  cause  should  go  to  the  petit  jury, 
where  all  the  witnesses" might  be  examined, 
and  their  truth  fairly  tested.  Did  the  reviewer 
mean  to  be  regarded  as  serious  when,  in  an- 
swer to  views  like  these,  he  cited  cases  relating 
to  the  general  power  of  the  court ;  or  cases 
where  the  prisoner's  sickness  was  the  ground 
on  which  he  was  bailed  ;  or  where  the  like  re- 
sult followed  from  a  disagreement  of  the  jury? 
Does  this  quadrate  with  Chancellor  Kent's  no- 
tions of  precision  and  accuracy,  or  Chief  Jus- 
tice Spencer's  mode  of  overthrowing  a  judicial 
decision  ? 

But  the  reviewer  did  find  an  anonymous 
case  in  the  third  volume  of  Bacon's  Abridg- 
ment, 436,  which  is  in  conflict  with  Judge 
Cowen's  opinion.  We  admit  it  is  entitled  to 
an  answer ;  and  it  shall  receive  it.  Let  us, 
then,  consider  the  intrinsic  worth  of  this  case. 
It  is  not  found  in  any  regular  book  of  reports. 
Neither  did  it  arise  in  a  court  of  ordinary  crim- 
inal jurisdiction,  but  in  the  admiralty — an  in- 
ferior court,  which  the  K.  B.,  the  highest  crim- 
inal court  in  the  kingdom,  were  in  the  daily 
habit  of  controlling  by  prohibition.  Judge 
645*]  Cowen  cited  and  *relied  on  the  opin- 
ions of  several  judges  of  the  latter  court  di- 
rectly impugning  the  authority  of  this  case — 
opinions  which  have  been  followed  by  the  best 
approved  British  writers  on  criminal  practice. 
But  more  ;  two  American  cases,  the  authority 
of  which  will  not  be  lightly  estimated  even  by 
the  reviewer  or  his  learned  indorsers,  are  in  di- 
rect conflict  with  the  one  in  question,  and  as 

(h)  The  review  also  misquotes  Judge  Cowen's  ob- 
servations upon  the  case  of  Rex  v.  Acton,  and  then 
charges  that  he  did  not  state  it  correctly :  26  Wend., 
696;  whereas,  the  published  opinion  shows  that  the 
case  was  stated  by  the  judge  precisely  as  the  re- 
viewer says  it  should  be.  1  Hill,  395 ;  25  Wend.,  569. 
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directly  in  favor  of  the  opinion  of  Judge  Cowen. 
The  first  was  decided  by  the  Supreme  Court 
of  Louisiana,  and  the  second  by  Marshall, 
then  Chief  Justice  of  the  United  States.  In  the 
former  (Territory  v.  Benoit,  1  Martin,  142)  the 
court,  after  admitting  that  a  prisoner  may  be 
bailed  notwithstanding  a  coroner's  inquest 
finding  him  guilty  of  murder,  add  : 

'  But  as  the  evidence  before  the  grand  jury  is  not 
written  and  cannot  be  disclosed,  the  same  discretion 
and  control  cannot  be  exercised ;  and  the  judges 
cannot  help  considering1  the  finding  of  a  grand  jury 
as  too  great  a  presumption  of  the  defendant's  guilt 
to  bail  him.  We  recollect  no  case  in  which  it  wa» 
done.' 

In  the  other  case  Chief  Justice  Marshall 
bailed  Colonel  Burr  on  a  charge  of  high  trea- 
son before  he  was  indicted  ;  but  after  indict- 
ment he  refused  to  take  bail,  though  an  offer 
was  made  to  show  that  the  indictment  had  been 
obtained  by  perjury.  He  conceded  that  hia 
power  was  the  same  as  it  would  be  in  a  case 
of  murder;  but  neither  he  nor  the  distinguished 
counsel  of  Colonel  Burr  could  find  any  reliable 
authority  warranting  the  exercise  of  the  power 
to  bail  under  such  circumstances.  See  refer- 
ences to  Burr's  Trial  in  1  Hill,  393,  note  c. 
These  cases  arose  long  after  the  publication  of 
Bacon's  Abridgment,  and  yet  this  admiralty 
decision  cited  by  the  review  from  that  book 
was  not  regarded  as  of  sufficient  authority  to 
be  noticed  ;  nor  was  it  even  referred  to  by 
McLeod's  counsel.  It  would  be  strange  in- 
deed, if,  on  questions  of  practice,  especially 
among  the  bail  courts  and  commissioners,  a 
straggling  decision  might  not  be  found  favor- 
ing almost  any  extravagance.  Delay  of  a  trial 
on  the  part  of  the  Government  is  regarded  as 
a  strong  ground  for  letting  prisoners  to  bail ; 
and  this  delay  was  the  main  evil  intended  to 
be  mitigated  by  the  Habeas  Corpus  Act.  Ac- 
cordingly, even  where  the  *delay  was  [*646 
excused  by  an  attempt  and  failure  to  procure 
the  attendance  of  a  material  witness,  Pattison, 
J.,  let  the  prisoner  to  bail,  though  he  had  been 
indicted.  On  being  applied  to  subsequently, 
however,  in  a  like  case,  he  said,  in  reference 
to  his  former  decision  :  '  I  have  reason  to  be- 
lieve that  I  acted  incorrectly.  In  cases  of  this 
serious  nature  (rape),  where  the  grand  jury 
have  found  a  bill,  I  cannot  allow  the  prisoner 
to  be  admitted  to  bail.'  Begina  v.  Outtridge,  & 
Carr.  &  P.,  228.  He  cited  a  previous  case, 
Regina  v.  Chapman,  8  Carr.  &  P.,  558,  where 
the  like  question  arose  on  postponing  a  trial 
for  murder.  On  Sergeant  Talfourd  moving  in 
the  latter  that  the  prisoner  be  admitted  to  bail, 
Ld.  Abinger,  Ch.  B.,  answered  :  'I  cannot  do 
it  after  a  bill  for  murder  has  been  found  by 
the  grand  jury.  After  a  bill  has  been  found 
for  murder,  I  know  of  no  case  in  which  it  was 
ever  done.'  Talfourd  observed  :  '  It  is  entirely 
in  your  Lordship's  discretion.'  To  which  Ld. 
Abinger  replied  :  '  But  it  is  a  discretion  which 
has  never  been  exercised.'  If  the  judges  of 
England,  therefore,  may  be  supposed  capable 
of  understanding  their  own  rules  of  practice 
on  Jiabeas  corpus,  this  admiralty  decision  may 
be  set  down  as  a  legal  nullity — a  case  not  only 
without  a  name,  but  without  any  claim  to  re- 
spect.^') 

The  review  seems  sadly  perplexed  by  sev- 

(i)  See  United  States  v.  Reese,  3  Wash.  C.  C.,  224,. 
where  this  admiralty  case  was  overruled. 
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eral  extreme  hypothetical  cases  which  it  has 
instanced;  and.  among  others,  that  of  a  piis- 
oner  indicted  for  the  murder  of  one  who,  on  a 
subsequent  examination  before  Judge  Cowen 
upon  habea* corpus,  should  turn  out  to  be  alive, 
li  usks  if  the  judge  would  refuse  to  discharge 
under  such  circumstances.  In  the  absence  of 
other  modes  of  relief,  no  doubt  any  judge 
would  feel  a  strong  inclination  to  make  so 
striking  a  case  an  exception  to  the  general 
rule,-.  But  that  would  be  unnecessary  ;  for  if 
the  circuit  were  remote,  the  Attorney-General 
would  ut  once  interpose  and  enter  a  nolle  prone- 
(/HI.  During  the  sitting  of  the  circuit  there 
would  be  still  less  difficulty,  as  then  the  cir 

tf)  The  undoubted  value  of  this  writ  in  every 
country  where  the  common  law  governs,  the  long1 
timo  during:  which  it  has  been  used,  and  the  almost 
daily  instances,  in  our  own  times,  of  its  being  re- 
sorted to,  render  it  somewhat  singular  that  it  has 
not  attracted  a  greater  share  of  attention  from  legal 
writers ;  and  passingly  singular  that,  in  the  nine- 
teenth century,  it  should  be  made  a  serious  ques- 
tion, as  it  was  in  the  McLeod  ease,  whether  it  be  not 
a  part  of  its  office  to  arrest  the  course  of  criminal 
justice  by  hearing  without  a  jury,  and  discharging 
even  without  bail,  one  who  has  been  indicted  for 
murder,  and  stands  committed  by  a  Court  of  Oyer 
and  Terminer  to  await  his  trial.  Many  other  ques- 
tions which  the  writ  may  bring  under  review,  are 
less  clearly  settled.  These  considerations  render  it 
matter  of  regret  that  we  should  be  destitute  of  a 
treatise,  by  some  competent  hand,  on  the  power  and 
duty  of  the  numerous  courts  and  magistrates  before 
whom  the  writ  may  be  made  returnable.  In  the  ab- 
sence of  such  a  work,  it  occurred  to  the  writer  that 
the  following  note,  though  containing  little  more 
than  mere  hints  for  research,  might  not  be  entirely 
without  service. 

HABEAS  CORPUS  AD  SUBJICIENDUM. 
IN.  B.  The  Revised  Statutes  are  referred  to  in  this 
wife  by  the  pages  and  sections  of  the  second  edition. 
The  references  to  Bacon's  Abridgment  are  to  the 
Lond.  ed.  of  18152,  though  as  the  titles  and  subdivis- 
ions are  mentioned,  the  references  will,  in  general, 
*pply  to  any  other  edition.  The  references  to  Chit- 
tv-'s  Criminal  Law  are  to  the  Springf.  ed.  of  1841. 
Blackstone's  Commentaries  are  referred  to  by  the 
original  paging.] 

1.  (Main  and  history  of  the  writ  of  habeas  corpus. 
See,  3  Bl.  Com.,  128-138;  Revisers'  Notes,  3  R.  S.,  783- 
786;  Bac.  Abr.  Habeas  Corpus,  B,  pi.  13;  Emlyn, 
Pref.  to  the  State  Trials,  1  How.  St.  Tr.,  pp.  xxvi. 
and  xxvii.;  2  Kent,  Com.,  25,  et  seq.,  4th  ed.;  Bur- 
net,  Hist,  of  his  Own  Times;  1  Hallam,  Const.  Hist., 
£23,  in  connection  with  the  case  of  Darnel  et  al.,  3 
How.  St.  Tr..  1 ;  2  Hallam.  536 ;  3  Id.,  15-20.  For  the 
•origin  and  history  of  the  Stat.  56  Geo.  III.,  eh.  100, 
relating  to  the  common  law  writ  for  relief  against 
imprisonment  in  civil  cases,  see.  20  How.  St.  Tr., 
Addenda,  p.  1374,  et  seq.  The  draft  of  the  act  by  the 
tw.'lve  judges  is  printed.  Id.,  1383,  n.  On  the  same 
subject,  see,  3  Hallam,  19-21. 

The  immediate  cause  of  passing  the  Habeas  Cor- 
pus Act  of  31  Car.  II.,  ch.  2,  was  the  oppression  prac- 
ticed toward  an  obscure  individual  by  the  name  of 
Jenkes.  See,  3  Bl.  Com.,  135,  136 :  3  Hallam,  14, 15. 
Jenkes  had  made  a  speech  in  London,  urging  the 
call  of  a  new  Parliament,  and  of  petitioning  the 
King  to  make  the  call.  For  this  he  was  summoned 
before  the  Kins  (Charles  II.)  in  Council,  who,  with 
tin-  Lord  Chancellor  and  others  of  the  Council, 
browbeat  him,  and  finally  committed  him  to  prison 
under  a  warrant  issued  by  the  Council,  assigning 
on  its  face  the  above  trivial  cause.  Through  the 
evasions  practiced  by  the  Chancellor  and  Chief  Jus- 
tice, who  then  held  their  offices  during  the  King's 
pleasure.  Jenkes  lay  In  jail  several  weeks  before  he 
was  let  to  bail.  See,  Jenkes'  case,  6.How.  St.Tr.,  1189. 
This  statute  introduced  no  new  principle,  Crabb, 
Hist.  Eng.  Law,  535,  3  Pet., 202,  though  the  occasion 
for  passing  it  was  entirely  adequate,  viz.:  the  arbi- 
trary imprisonment  of  the  subject  by  the  King  him- 
self. The  nation  had  been  partially  awakened  to 
the  question  by  several  instances  of  a  like  character 
in  that  and  the  previous  reign,  attended  with  other 
acts  of  evasion  by  which  trials  were  greatly  de- 
layed. This  was  the  reason  for  that  part  of  the 
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cuit  judge  might  *either  authorize  the  [*O47 
di-irirt  iiitnniry  to  enter  a  nolle  pronegui,  or 
impanel  a  jury  pro  forma,  and  direct  an  ac- 
<iuiiial.  The  same  may  be  said  in  regard  to 
each  of  the  other  cases  supposed  by  the  review. 
Among  all  the  points  of  attack  chosen  by 
Mr.  Webster's  friends  from  the  opinion  of 
Judge  Cowen,  though  it  was  to  be  expected 
they  would  be  eager,  if  not  unscrupulous,  in 
the  assault,  we  confess  we  had  set  down  as  the 
very  last  and  least  promising  to  them,  that  part 
relating  to  the  question  of  practice  on  habeas 
corpus.(j)  No  one  whose  hot  zeal  had  not  over- 
leaped *all  the  bounds  of  discretion.  [*«48 
would  have  ventured  on  such  a  selection.  The 

Habea*  Corpus  Act  directing  the  bailing  or  dis- 
charging ot  persons  properly  imprisoned,  if  their 
trials  were  unreasonably  postponed.  Of  all  the  ty- 
rannical acts  which  ruined  the  family  of  the  Stuarts, 
the  instances  mentioned,  when  taken  individually, 
were  the  most  petty  and  contemptible;  yet,  con- 
sidered collectively,  they  were  the  most  dangerous. 
The  evil  apprehended  was,  that  this  royal  power  of 
manufacturing  otfenses  not  known  to  the  law 
would  grow  into  precedent ;  and  the  practice  pro- 
ceeded so  insidiously  through  the  greater  part  of 
two  reigns,  being  mainly  exerted  against  common- 
ers, that  the  aristocracy  were  scarcely  brought  to 
appreciate  the  consequences,even  when  the  Hat>ea* 
Corputt  Act  became  a  law.  It  had  several  times  be- 
fore passed  the  House  of  Commons,  but  had  been  as 
often  defeated  in  the  House  of  Lords.  Indeed,  its 
final  passage  by  the  latter,  if  Burnet  is  to  be  be- 
lieved, was  owing  to  a  mere  trick  of  Ld.  Grey.  Bur- 
net  relates  the  circumstance  thus :  "It  (the  Act) 
was  carried  by  an  odd  artifice  in  the  House  of 
Lords.  Ld.  Grey  and  Ld.  Norris  were  named  to  be 
the  tellers.  Ld.  Norris  being  a  man  subject  to  va- 
pours, was  not  at  all  times  attentive  to  what  he 
was  doing;  so  a  very  fat  lord  coming  in,  Ld. Grey 
counted  him  for  ten.  as  a  jest  at  first ;  but,  seeing 
Ld.  Norris  had  not  observed  it,  he  went  on  with 
his  misreckoning  of  ten.  So  it  was  reported  to  the 
House,  and  declared  that  they  who  were  for  the  bill 
were  the  majority,  though  it  indeed  went  on  the 
other  side."  Burnet,  Hist,  of  his  Own  Time,  p.  321, 
Lond.  ed.,  1838. 

The  provisions  of  the  Statute  31  Ch.  II.,  were  sub- 
stantially re-enacted  in  New  York  shortly  after  the 
Revolution,  and  were  continued  in  the  subsequent 
revisions  down  to  1813.  1  R.  L..  354.  This  statute  be- 
ing loosely  worded,  and  omitting  the  recital  in  the 
English  statute,  a  doubt  arose  in  Cable  v.  Cooper, 
15  Johns.,  152,  decided  in  January  Term.  1818,wheth- 
er  the  third  section  extended  to  imprisonment  for 
any  other  than  criminal  causes.  The  case  itself 
drew  in  question  a  commissioner's  discharge  from 
imprisonment  by  virtue  of  a  ca.  «a.  The  ca.  so. 
being  returned  to  the  habeas  corpus  as  the  ground 
of  imprisonment,  it  was  held  that  the  return 
could  not  be  avoided  by  showing  a  discharge  un- 
der the  Insolvent  Act.  1  R.  L.,  348,  349,  sees.  1,  2. 
The  decision  furnished  occasion  for  passing  the 
Statute  of  April  21. 1818,  ch.  277.  This  and  the  for- 
mer New  York  Act  comprehended  nearly  the  same 
provisions  with  the  31  Car.  II..  ch.  2,  and  56  Geo. 
III.,  ch.  100.  The  substance  of  these  statutes,  with 
some  additions,  was  incorporated  in  2  R.  S.,  465,  A. 
D.  1830.  The  provisions  in  New  York  for  thwarting 
imprisonment  are  probably  more  voluminous  than 
those  of  any  other  common  law  country:  and  the 
power  of  executing  them  is  committed  to  so  many, 
that,  according  to  a  late  message  of  Governor  Sow- 
ard,  the  evil  is  reversed  from  what  it  was  under  the 
Charles.  Instead  of  abuses  by  imprisonment. he  com- 
plains that  the  writ  of  habeas  cor  pun  is  itself  abused. 
Message  of  the  16th  of  August,  1842. 

2.  General  nature  and  character  of  the  writ.  It  is 
a  prerogative  writ,  not  ministerially  issuable,  i.  e., 
not  issuable  of  course ;  and  yet  it  is  a  writ  of  right, 
on  a  proper  foundation  being  made  out  by  proof. 
At  common  law.  it  stood  on  the  same  footing  with 
other  prerogative  writs,  such  as  mandamus,  quo 
warranto,  certiorari,  prohibition,  etc.:  and  was  is- 
sued and  dealt  with  upon  the  like  general  grounds 
and  principles.  3  Bl.  Com..  131,  132;  Rex  v.  Cowle, 
2  Burr.,  &55,  856 ;  3  Pet..  202.  Thus,  as  to  the  affi- 
davit and  motion  for  allowance,  the  form  of  the 
writ,  the  return,  the  right  to  question  the  truth 
of  the  return,  the  right  to  amend,  etc.,  the  com- 
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•opinion  has  been  successively  reviewed  in  two 
legal  periodicals  in  Boston, edited  by  friends  of 
Mr.  Webster, and  under  all  the  lights  furnished 
649*Jby  Mr.  Tallmadge's  *first  edition.  Both 
put  forward  their  best  energies  in  behalf  of  the 
Websterian  code  of  national  law.  but  neither 
denied,  while  one  expressly  admitted,  that  the 
Supreme  Court  were  entirely  right  in  remand- 
65O*]  ing  McLeod  for  trial.  One  *of  the  ar- 

mon  law  doctrine  respecting1  other  prerogative 
writs  applied  to  the  writ  of  habeas  corpus,  and  may 
still  be  resorted  to  by  way  of  throwing  light  on  the 
rules  relating  to  the  latter.  The  proceedings  on  all 
prerogative  writs  are  appellate  in  their  character, 
looking  to  the  case  as  it  stands  upon  the  return. 
Hence,  the  habeas  corpus  is  said  to  be  in  the  nature 
of  a  writ  of  error.  Ex  parte  Watkins,  3  Pet.,  202 ; 
Yates'  case,  4  Johns.,360,  per  Kent,  Ch.  J.:  vide,  Bac. 
Abr.  Habeas  Corpus,  A. 

3.  The  subject-matter  of  the  application.  The  writ 
lies  in  all  cases  of  imprisonment  by  commitment, 
detention,  confinement  or  restraint,  for  whatever 
cause,  or  under  whatever  pretense.  In  this  respect 
the  statute  and  common  law  are  the  same.  The  writ 
goes  to  inquire  into  the  cause  of  imprisonment.  2 
R.  S.,  406,  sec.  23  ;  3  Bl.  Com.,  128-138 ;  2  Kent.  Com., 
26:  1  Chit.  Or.  L.,  118;  3  Story,  Com.  Const.,  206; 
Bac.  A  br.  Habeas  Corpus,  A  ;  Hecker  v.  Janett,  3 
Binn.,  404  ;  Commonwealth  v.  Sumner,  5  Pick. ,330  ; 
Kellogg,  ex  parte,  6  Vt.,  509 ;  Hyde  v.  Jenkins,  6  La., 
<Curry),  436.  Mere  moral  restraint,  however,  is  not 
ground  for  issuing  the  writ.  Accordingly,  where 
-one  committed  on  an  execution  was  admitted  to  the 
bounds  of  the  prison,  having  given  a  bond  for  that 
purpose  according  to  law  ;  held,  that  he  was  under 
no  such  restraint  as  authorized  a  resort  to  the  writ 
•of  habeas  corpus.  Dodge's  case,  6  Mart.  La.,  569,  570. 
But  if  there  be  an  illegal  imprisonment,  though  the 
person  against  whom  the  application  is  made  be  not 
the  immediate  actor  in  the  wrong,  but  only  a  par- 
ticipant, the  writ  lies.  Mercein  v.  The  People,  25 
Wend.,  80 ;  People,  ex  rel.  Barry,  v.  Mercein,  3  Hill, 
399. 

Imprisonment,  within  the  sense  of  the  law  on  this 
subject,  may  be  either  by  some  private  person  act- 
ing without  process,  and  under  pretense  of  private 
right ;  or  by  one  claiming  to  act  under  due  process 
of  law.  Examples  of  the  former  are,  where  the 
prisoner  is  claimed  to  be  the  wife,  child,  bondman 
or  slave  of  the  party  imposing  the  restraint,  or  his 
near  relation  laboring  under  mischievous  insanity. 
In  these  and  the  like  instances,  the  imprisonment 
may  be  eitner  absolutely  false  from  the  beginning, 
there  being  no  original  right;  or  it  may  have  be- 
come so  by  some  abuse  of  the  right.  So  as  to  im- 
prisonment under  pretense  of  process;  it  may  turn 
out  that  no  such  process  existed,  or  that  it  was  void, 
or  if  valid  and  the  detention  strictly  legal,  the  party 
may  be  entitled  to  be  bailed.  All  these  are  proper 
subjects  of  inquiry  and  consideration  on  the  return 
of  the  writ;  and  the  prisoner  may  then  be  dis- 
charged, his  imprisonment  modified,  or  he  admitted 
to  bail,  or  remanded,  according  to  the  exigency  of 
his  case. 

The  only  restriction  in  our  statute  upon  the  com- 
mon law  power,  seems  to  lie  in  the  24th  section.  2 
R.  S.,  466.  This  enacts,  that  persons  committed  or 
detained  in  virtue  of  process  issued  by  a  U.  S.  court 
or  judge,  having,  or  having  acquired  by  the  com- 
mencement of  a  suit,  exclusive  jurisdiction;  and 
persons  committed  or  detained  in  virtue  of  any  final 
judgment  or  decree,  civil  or  criminal,  or  by  virtue 
of  any  execution  issued  thereon,  shall  not  be  enti- 
tled to  the  writ.  The  first,  however  can  hardly  be 
called  a  restriction  beyond  what  previously  existed 
in.  the  nature  of  things.  The  judicial  power  of  one 
government  to  interfere  with  that  of  another  and 
independent  government  having  exclusive  cogni- 
zance under  its  own  system,  could  hardly  be  assert- 
ed, had  no  express  restraint  been  interposed.  Even 
with  regard  to  these  two  cases,  however,  the  im- 
prisonment being  within  the  territorial  limits  of 
the  State,  it  can  scarcely  be  said  that  jurisdiction  is 
absolutely  taken  away.  The  applicant  may  make 
out  a  false  case,  in  the  first  instance,  by  his  peti- 
tion under  section  27  ;  yet  the  officers  will,  notwith- 
standing, be  bound  to  grant  the  writ  under  a  penal- 
ty of  $1,000.  Sec.  33.  A  proper  petition,  duly  veri- 
fied, gives  jurisdiction  over  the  subject-matter  and 
process,  see  Matter  of  Wrigley,  8  Wend.,  134, 138,  and 
the  latter,  when  served  and  returned,  over  the  per- 
son. The  statute  implies  that  jurisdiction  may  be 
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tides  did  insist  indeed  on  the  jurisdictional 
point;  and  was  characterized  moreover  by  such 
a  tone  ot  partisan  511  nature,  as  to  leave  little 
doubt  of  its  disposition  to  go  to  the  utmost 
verge  of  plausible  faultfinding.  We  owe  the 
remark  to  *both,  however, that  they  are  [*65 1 
free  from  those  glaring  errors  which  we  have 
felt  it  our  duty  to  expose  in  the  present  article. 
One  word  in  parting,  both  to  the  Boston  and 

thus  acquired,  when,  in  section  42,  it  directs  that 
the  prisoner  shall  be  remanded  on  the  petition  be- 
ing falsified.  Upon  the  mere  abstract  point  of  juris- 
diction, therefore,  even  in  cases  where  the  writ  is 
prohibited  to  the  party,  it  can  hardly  be  denied  that 
an  order,  though  made  on  erroneousgrounds,  would 
protect  the  officer  or  others  who  might  act  under  it. 
Matter  of  Wrigley,  ut  supra.  The  power  or  juris- 
diction, therefore,  of  the  various  tribunals  author- 
ized by  the  Revised  Statutes  to  act  upon  this  writ— 
as  contradistinguished  from  the  right  of  legal  judg- 
ment, in  respect  to  which  error  alone  can  be  im- 
puted—would seem  to  remain  precisely  equal  to 
what  it  was  by  the  common  law.  It  has  e%ren  been 
held  that,  when  one  is  imprisoned  under  the  assert- 
ed authority  of  the  United  States,  where  there  is, 
however,  no  real  authority,  the  State  Courts  have 
jurisdiction  and  may  discharge.  Ex  parte  Locking- 
ton,  Sup.  Ct.  of  Pa.,  Nov.  1813 :  Whart.  Dig.  Hab. 
Corp.,pl.  3 ;  and  see  several  cases  cited  1  Chit.  Cr.  L., 
123,  n.  A. 

So  far  as  our  Habeas  Corpus  Act  authorizes  courts 
or  magistrates  to  take  cognizance  of  claims  made 
by  the  owners  of  fugitive  slaves  coming  from  other 
States,  and  prescribes  a  certain  course  of  proceed- 
ing, it  is  void,  being  in  conflict  with  the  laws  of  the 
United  States.  See,  2  R.  S.,  462-465,  sees.  6-19,  in  con- 
nection with  Jack  v.  Martin,  12  Wend.,  311 ;  S.  C.  on 
error,  14  Id. ;  and  see,  Prigg  v.  The  Commonwealth 
of  Pennsylvania,  16  Pet.,  539 ;  Lewis  v.  Fullerton,  1 
Rand..  15,  22,  23. 

4.  Judicial  duty  in  respect  to  the  proceeding— con- 
tradistinguished from  jurisdiction.  We  have  already 
seen  enough  to  warrant  us  in  saying  that,  the 
subject-matter  being  formally  brought  before  a 
proper  court  or  officer,  their  power  is,  in  one  sense, 
unlimited.    They  may  grant  or  refuse  a  discharge 
from  imprisonment  of  whatever  character.    Like 
all  other  judicial  tribunals,  having  acquired  juris- 
diction they  have  power  to  decide  right  or  wrong. 
It  is  their  duty,  however,  to  govern  themselves  by 
the  rules  of  law  collectible  from  principle  and  prec- 
edent.   It  is  broadly  laid  down  in  the  books,  that 
the  court  or  officer  may  bail  or  discharge  in  all 
cases.    Bac.  Abr.  Habeas  Corpus,  A ;  1  Chit.  Cr.  L., 
128.    Having  done  so,  any  person  would  be  justified 
in  yielding  obedience  to  the  order  or  warrant.    Yet 
the  court  or  officer  making  it  may  have  greatly 
erred ;  so  grossly  even, as  to  deserve  criminal  punish- 
ment.   The  famous  case  of  Eyre,  before  Ld.  Mans- 
field, who  received  bail  from  a  thief  taken  in  the 
matnowr,  was  charged  upon  him  as  a  case  of  such 
obvious  laxity  as  to  be  evidence  of  corruption  in 
the  exercise  of  his  office.    His  friends  correctly  re- 
plied, that  he  did  not  act  beyond  his  power.  Junius 
admitted  that  he  had  power  to  act  wrongly  and 
wickedly ;  but  said  he  should  not  argue  the  ques- 
tion with  Ld.  Mansfield,  whether  proof  that  he  had 
power  in  the  abstract  was  pertinent  to  an  issue  on 
the  manner  in  which    it   had  been    exercised.    2 
Woodf.  Junius.  Phila.  ed.  of  1836,  Let.  LXVIII.,  p. 
113.    It  does  not  follow  that,  because  a  judge  or 
magistrate  may  bail  or  discharge  in  a  given  case,  he 
must  do  so.    His  power  Is  judicial,  not  ministerial. 
His  discretion  is  not  wild  and  arbitrary;  but  to  be 
exercised  according  to  the  rules  of  law.    Id. ;  1  Chit. 
Cr.  L.,  128, 129. 

5.  What  courts  or  magistrates  may  act  upon  the 
writ.    It  is  doubtful  whether  the  power  in  ques- 
tion, in  its  full  plentitude,  could,  at  common  law, 
be  exercised  by  any  other  than  the  Court  of  K.  B. 
and  chancery,  Bac.  Abr.  Habeas  Corpus,  B,  1,  which, 
in  this  State,  were  succeeded  by  the  Supreme  Court 
and  the  Court  of  Chancery,  with  corresponding 
powers.    Bk.  of  The  U.  S.  v.  Jenkins,  18  Johns..  305, 
309 ;  per  Walworth,  Ch.,  in  Mercein  v.  The  People,  25 
Wend.,  95.    See,  post,  pi.  6.    The  English  statutes  ex- 
tend the  power  to  all  the  courts  of  Westminster  Hall, 
in  term  time,  and  to  the  Chancellor  and  justices  in- 
dividually in  vacation  :  and  we  are  not  aware  that 
the  distribution  has  been  carried  further. 

In  this  State,  however,  authority  equal  to  that  of 
the  Supreme  Court  is  conferred  upon  the  Chancel- 
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New  York  disciples  of  the  Websterian  Code. 
«52*J  Should  they  ever  find  leisure  *to  ex- 
amine Grotius,  they  will  there  learn  that  a  na- 
tion is  but  a  large  corporation— an  artificial 
being — enjoyine  nearly  the  same  rights  and 
capable  of  committing  nearly  the  same  wrongs 
as  a  natural  person.  Among  the  latter  are 
O53*]  corporate  'trespasses  against  the  rights 
of  individuals— a  kind  of  injury  well  known  to 

tor,  or  any  Justice  of  the  Supreme  court :  or  any 
officer  who  may  be  authorized  to  perform  the  du- 
ties of  such  justice  at  chambers,  being  or  residing 
in  the  county  where  the  prisoner  is  detained,  or  if 
none  such  reside  there,  then  in  the  adjoining:  coun- 
ty. 1  R.  S.,  487,  sec.  25.  The  latter  are  Supreme 
Court  Commissioners,  1  R.  S..  2d  ed.,  87:  3  Id.,  361- 
364.  433,  434,  circuit  judges,  2  Jet.,  129,  sec.  3,  recorders 
of  cities,  judges  of  the  County  Courts  of  any  coun- 
ty being-  of  the  degree  of  counselor  at  law,  2  Id.,  210. 
sec  32,  and  judges  of  the  Superior  Court  of  Law  in 
the  City  of  N.  Y.  Id.,  sec.  33.  These  officers  may 
severally  grant  the  writ  in  term  or  vacation  of  the 
Supreme  Court.  2  R.  S.,  462.  The  Supreme  Court 
itself  may  grant  the  writ  either  at  a  general  or  spe- 
cial term.  Id.,  and  Ex  parte  Beatty,  12  Wend..  229, 
returnable,  at  its  election,  before  itself,  or  a  com- 
missioner. Sess.  L.  of  1837,  p.  23.  The  power  of  the 
Supreme  Court  is,  of  course,  not  local,  like  that  of 
a  single  officer ;  nor  is  that  of  the  Court  of  Chan- 
cery when  acting  as  such. 

6.  What  confers  jurisdiction.  The  court  or  officer 
being- competent,  and  the  prisoner  confined  in  the 
territorial  limits  within  which  such  court  or  officer 
is  authorized  to  act.  an  application  by  petition  veri- 
fied in  the  form  required  by  2  R.  S.,  466,  467,  sees.  25 
-27,  will  in  all  cases  confer  jurisdiction.  See,  Mat- 
ter of  Wrigley,  8  Wend.,  134. 138 :  Betts  v.  Bagley,  12 
Pick.,  572.  The  jurisdiction  of  the  Supreme  Court, 
however,  is  a  part  of  its  general  power,  and  sustain- 
able on  the  common  law,  unless  the  75th  section  of 
the  statute  is  to  be  so  construed  as  to  exclude  the 
operation  of  that  law.  If  it  be  not,  then,  as  to  this 
court,  the  exact  form  and  course  of  proceeding 
prescribed  by  the  statute  to  confer  jurisdiction,  is 
directory  only,  and  not  essential.  The  territorial 
power  of  the  Supreme  Court,  whether  sitting  in  its 
general  or  special  terms,  is  co-extensive  with  the 
State.  Ex  parte  Beatty.  12  Wend.,  229.  The  ancient 
jurisdiction  of  the  Court  of  Chancery  was  also  gen- 
eral, and  although  it  was  doubted  by  Ld.  Notting- 
ham, whether  the  action  of  the  court  on  the  writ 
was  not,  at  common  law,  confined  to  term  time; 
Jenkes'  case,  ut  supra ;  3  Bl.  Com.,  132;  yet  there  is 
scarcely  a  doubt  that,  for  this  purpose  as  well  as 
others,  the  court  is  always  open.  The  75th  section 
of  our  Habeas  Corpus  Act,  in  connection  with  the 
25th  section,  subdivision  2,  would  seem  to  indicate 
an  intent  that  the  Court  of  Chancery,  as  such, 
should  no  longer  have  cognizance  or  the  writ. 
Chancellor  Walworth,  however,  in  Mercein  v.  The 
People,  25  Wend.,  95,  spoke  of  that  court  as  having 
g-one  upon  its  ancient  power  since  the  Act  passed. 
See,  People  v.  Mercein,  8  Paige,  47.  In  that  case,  it 
seems,  the  writ  issued  as  out  of  the  court  in  vaca- 
tion, was  sealed  with  its  seal,  and  the  order  entered 
with  the  chancery  register.  In  still  claiming  juris- 
diction, the  Chancellor  spoke  according-  to  the  set- 
tled rule  of  construction  which  will  not  allow  that 
any  statute  shall  have  the  effect  to  take  away  the 
common  law  jurisdiction  of  the  higher  courts,  with- 
out an  express  and  clear  declaration.  The  cases 
showing  the  words  which  are  alone  permitted  to 
have  that  effect,  were  referred  to  and  partially  con- 
sidered in  Ex  parte  Heath,  3  Hill,  42,  51,  52.  In  two 
circuits,  the  first  and  eighth,  we  have  Vice-Chan- 
cellory not  combining,  as  in  the  other  circuits,  the 
office  of  circuit  judges.  In  these,  therefore,  and  in- 
deed in  the  other  circuits,  should  a  petition  ad- 
dressed to  the  ChanceUrn-  be  presented  to  a  Vice- 
Chancellor,  the  question  would  arise  whether  he 
would  be  bound  to  receive  it  and  direct  the  issuing 
of  the  writ  as  from  the  Court  of  Chancery.  This,  of 
course,  depends  on  the  question,  whether  the  an- 
cient Jurisdiction  of  chancery  remains.  We  have 
seen  ttmt  It  probably  does. 

A  petition  in  the  precise  form  required  by  the 
statute  is  essential  when  the  writ  is  returnable  ei- 
ther before  a  justice  of  the  Supreme  Court  in  vaca- 
tion, a  commissioner,  or  the  Chancellor  when  he 
acts  as  commissioner.  The  jurisdiction  which  may 
be  thus  exercised  was  originally  conferred  by  stat- 
ute and,  being  special  and  limited,  it  must  be  ac- 
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publicists  as  the  subjects  of  redress  upon  prin- 
ciples both  of  municipal  and  international  law. 
The  nation  and  its  agents  in  the  transaction 
are  alike  responsible.  The  *wrong  is  [*O54 
the  same  in  both.  The  only  difference  lies  in 
the  form  of  the  remedy.  Against  the  agents, 
you  proceed  by  an  ordinary  civil  suit  in  the 
Municipal  Courts  of  the  country  where  the 
wrong  was  committed;  or,  if  it  rise  to  the  dig- 
quired  In  the  mode  which  the  statute  directs.  Hav- 
ing once  acquired  jurisdiction  by  a  regular  petition, 
the  case  is  probably  among-  those  wherein  the  officer 
is  made  the  judg-e  whether  he  shall  retain  it.  Should 
he  mistake  therefore;  e.  g.,  should  he  discharge  a 
man  from  custody  who  is  detained  on  an  execution, 
thus  adjudging  the  petition  to  be  true,  though  fal- 
sified by  the  proof,  the  act  would  be,  at  most,  an 
error  merely,  and  those  acting-  under  his  order  en- 
titled to  protection.  This  seems  to  be  a  consequence 
of  the  large  powers  conferred  in  other  parts  of  the 
Act.  At  common  law,  the  return  to  the  writ  might 
have  been  conclusive,  even  to  the  taking  away  of 
the  officer's  power.  Now  it  is  otherwise.  An  issue 
may  be  taken  upon  it  and  summarily  tried ;  and 
even  should  the  return  show  a  case  out  of  the  of- 
ficer's jurisdiction,  yet  upon  such  issue  and  trial  he 
might  adjudge  the  contrary,  which  would  be  con- 
clusive till  reversed.  Even  in  the  two  strongest 
cases  against  his  power,  viz.:  detention  by  United 
States  process,  or  on  execution,  etc.,  2  R.  S.,  466, 469, 
sees.  24,  42,  the  statute  is,  not  that  on  the  return  of 
the  fact  the  prisoner  shall  be  remanded,  but  only, 
if  it  shall  appear  that  he  is  thus  detained— a  matter 
on  which  issue  may  be  taken,  and  which  may  be 
tried  pursuant  to  section  50.  See,  Yates  v.  The 
People,  6  Johns.,  337. 

One  who  is  incompetent  as  a  witness  may  yet  be 
competent  to  verify  his  own  case  by  affidavit,  for 
the  purpose  of  obtaining-  a  writ  of  habeas  corpus. 
DeLacy  v.  Antoine,  7  Leig-h,  438. 

Where  the  power  to  grant  the  writ  is  local  or  de- 
pendent on  any  particular  fact,  it  is  said  to  be  the 
better  method,  though  not  essential,  to  show,  on  the 
face  of  the  petition,  such  fact  as  entitles  the  officer 
to  grant  it.  Commonwealth  v.  Moore,  19  Pick., 
339.  The  fact  may,  doubtless,  be  shown  by  an  affi- 
davit accompanying,  though  collateral  to  the  peti- 
tion. 

7.  Who  may  have  the  writ.  Application  for  the 
writ  must  be  made  by  petition  signed  by  the  party, 
etc.,  or  some  one  in  his  behalf.  2  R.  S.,  466,  sec.  25. 
It  was  held  in  People,  ex  rel.  Barry,  v.  Mercein.  3 
Hill,  407,  that,  under  the  statute,  a  father  claiming- 
the  custody  of  bis  infant  child  detained  by  another, 
mig-ht  himself  sue  out  the  writ,  and  be  received  as 
rolator.  Indeed,  the  courts,  considering  the  dis- 
ability of  infants,  will  generally  allow  any  one  to 
appear  and  litigate  for  them  in  good  faith,  as  a  next 
friend :  and  this,  one  would  suppose,  should  be 
especially  so  where  there  is  the  additional  disability 
of  imprisonment.  The  object  of  the  statute  might 
often  be  defeated,  were  not  the  friends  of  prisoners 
allowed  to  sue  out  the  writ  without  waiting  to  ob- 
tain authority  from  the  party  immediately  ag- 
grieved. Hardly  any  court  or  judge,  it  is  believed, 
would  feel  warranted  in  refusing  the  writ  merely 
because  the  petition  was  not  signed  in  his  behalf  by 
one  deriving  express  authority  from  him.  The  com- 
mon law  right  was  clear  for  any  friend  of  the  pris- 
oner as  well  as  agent  to  make  the  application.  In 
the  proceedings  in  Parliament  in  the  case  of  Ashby 
v.  White,  the  dispute  arose  whether  the  writ  could 
relieve  against  a  commitment  by  the  House  of  Com- 
mons; and  one  resolution  of  the  Lords,  admitted 
by  the  Commons,  was,  "That  every  Englishman 
who  is  imprisoned  by  any  authority  whatsoever, 
has  an  undoubted  right,  by  his  agents  or  friends,  to 
apply  for  and  obtain  a  writ  of  habeas  cortms  in  or- 
der to  procure  bis  liberty  by  due  course  of  law." 
14  How.  St.  Tr.,  814,  4th  Resolution,  p.  825 ;  and  see 
same  proceedings,  8  Harg.  St.  Tr..  141, 146. 

The  very  point  decided  in  People,  ex  rel.  Barry, 
v.  Mercein,  was  discussed;  and  the  authorities  most- 
ly referred  to,  in  United  States  v.  Anderson,  Cooke, 
143 ;  and  agatn  ;  in  State  v.  Philpot,  Dudl.  (Ga.),  46. 
In  both  cases  it  was  held  that  the  parent  had  a  right 
to  the  writ  at  common  law.  The  writ  may  issue 
either  at  the  instance  of  the  prisoner,  or  any  one 
who  has  a  right  to  the  custody  of  such  prisoner :  e. 
(/.,  special  bail.  Halsey  v.  Trevillo.  6  Watts.  402.  In 
that  case.  W.  being  in  H.'s  custody  as  W.'s  special 
bail,  the  latter  was  taken  away  from  H.  by  capias. 
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•655*]  nity  of  a  *criminal  offense,  by  indict- 
ment. Against  the  nation  itself,  no  action, 
technically,  so  called  can  be  maintained;  but 
you  may  resort  to  a  war.  Whether  you  will 
adopt  the  latter  alternative  or  not,  however,  is 
entirely  at  your  option;  as  much  so  as  wheth- 
656*]  er  *you  will  proceed  by  civil  or  crim- 
inal prosecution  against  the  agents  in  a  munic- 
ipal court.  But  in  neither  aspect  is  the  tres- 

Held,  that  H.  might  have  his  prisoner  restored  by 
habeas  corpus.  The  father  being  convicted  of  fel- 
ony, and  in  custody  under  sentence  of  transporta- 
tion, the  writ  was  granted  to  the  mother  to  take 
their  child  from  its  aunt  and  deliver  it  to  the  moth- 
er. Ex  parte  Bailey,  6  Dowl.  Pr.  Gas.,  311.  It  is  not 
necessary  that'  there  should  exist  any  particular 
legal  relation  between  the  relator  and  the  prisoner. 
Any  person  may  petition  for  him.  State  v.  Phil- 
pot.  Dudl.  (Ga.),  42. 

8.  Obligation  to  grant  the  writ.    The  writ  must, 
on  a  proper  petition  being  presented,  be  granted 
without  delay,  under  a  penalty  of  $1,000  for  refus- 
ing.   2  K.  S.,  467,  sees.  28,  29.    When  the  motion  for 
a  writ  was  made  in  People,  ex  rel.  Barry,  v.  Mercein, 
May  Term,  1842,  notice  having  been  given,  the  ap- 
plication was  opposed,  and  the  ground  taken  that, 
upon  the  cause  shown,  the  writ  must  plainly  be  un- 
available.   Counsel  remarked  on  the  doubt  thrown 
out  by  Bronson,  J"..  25  Wend.,  82,  83,  and  insisted 
that  the  case  not  being  within  the  statute,  the  court 
would  consider  the  question  at  that  stage.    It  was 
answered,  however,  that,  inasmuch  as  the  petition 
was  according  to  the  statute,  the  court  would  not 
entertain  the  question.    Mr.  J.  Cowen  said  the  stat- 
ute required  the  court  or  officer  to  allow  the  writ 
under  a  penalty,  on  a  petition  worded  and  verified 
in  a  certain  form  ;  and  that,  under  such  a  provision, 
it  must  not  be  expected  the  court  would  refuse  the 
writ  where  there  was  the  least  color  for  asking  it. 
The  policy  of  this  provision  of  the  statute  seems  to 
be  questioned  by  Chancellor  Kent.  2  Kent,  Com.,  29. 

9.  Form  of  the  petition  under  the  statute,  and  how 
wrified.    See,  2  R.  S.,  467,  sec.  27. 

10.  To  whom  it  should  be  presented.    See,  2  R.  S., 
466,  sec.  25. 

11.  Writ  may  sometimes  issue  without  petition.   See, 
2  R.  S.,  468,  475,  476,  sees.  32,  79,  81 ;  People  v.  Mason, 
9  Wend.,  505. 

13.  When  the  officer  may  fix  the  compensation  for 
bringing  up  the  prisoner.  See,  2  R.  S.,  476,  sec.  86. 

13.  The  form  of  the  writ  and  seal.    See,  2  R.  S.,  467, 
468,  475,  sees.  29,  31,  76. 

14.  To  whom  directed.    See,  2  R.  S..  468,  sec.  31.  It 
may  be  directed  to  anyone  who  has  the  prisoner  in 
custody :  e.  g.,  a  constable  to  whom  he  has  been  com- 
mitted for  examination  or  to  be  conveyed  to  jail : 
Commonwealth  v.  Ridgway,  2  Ashm.,  247 ;  or  to  one 
charged  with  participating  in  the  illegal  detention, 
though  he  be  not  the  immediate  actor  in  the  wrong. 
People,  ex  rel.  Barry,  v.  Mercein,  3  Hill.  399, 406 ;  see, 
ante,  650,  pi.  4. 

15.  Day  and  place  of  return.    The  return  may  be 
either  on  a  day  certain  to  be  fixed  by  the  granting 
power,  or  immediately:  2  R.  S.,  475,  sec.  76;  the 
place  in  all  cases  to  be  specified.    Id.,  467,  sec.  29. 
By  a  recent  statute,  Sess.  L.  of  1837,  ch.  240,  sec.  1,  p. 
230.  it  is  provided  that,  when  the  application  is  made 
to  the  Supreme  Court,  to  the  Chancell<yr,  or  a  justice 
of  the  Supreme  Court,  in  cases  where  the  prisoner 
is  confined  in  a  county  other  than  where  the  court 
(.applied  to]  shall  then  be  held,  or  officer  [applied  to] 
reside,  such  court  may,  in  its  discretion,  and  such 
officer  may,  in  his  discretion,  make  such  writ  re- 
turnable  before  some  other  officer  authorized  to 
issue  the  writ  in  the  county  where  the  prisoner  may 
be  confined.    See,  2  Burr.,  856.    In  People,  ex  rel. 
Barry,  v.  Mercein,  Albany,  October  Term,  1840,  the 
Supreme  Court  being  applied  to  for  the  writ  by  a 
father  to  bring  up  his  child  detained  by  its  mother 
in  the  City  of  N.  Y.,  ordered  a  return  before  Mr.  J. 
Oakley,  of  the  Superior  Court  of  that  city.  The  only 
doubt  was,  whether  the  child  could  be  deemed  a 
prisoner  within  the  last  cited  statute.    See,  ante,  p. 
404. 

During  the  session  of  a  Court  of  Oyer  and  Termi- 
ner  in  any  county,  no  prisoner  can  be  removed 
from  the  jail  of  the  county  by  habeas  corpus,  unless 
it  be  made  returnable  before  that  court.  2  R.  S., 
636,  sec.  27. 

The  Revised  Statutes  neither  directly  affirm  nor 
deny  that  a  justice  of  the  Supreme  Court  may  al- 
low a  habeas  corpus  in  vacation  returnable  at  the 
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pass  itself  a  war.  The  error  of  Mr.  Webster 
lies  in  not  having  adverted  to  this  distinction. 
He  confounds  the  *wrong  with  the  [*567 
remedy.  And  yet,  if  his  friends  are  correct  in 
their  views  of  the  doctrine  he  holds,  had  the 
agents  of  England  come  in  any  other  guise 
than  that  of  soldiers — had  any  other  class  of 
Canadians  committed  the  outrage  in  question, 
he  would,  *have  had  no  difficulty  in  [*658 

next  term  of  his  court.  In  People  v.  M'Leod,  Mr. 
J.  Cowen  allowed  the  writ  in  vacation  returnable  at 
term  ;  but  no  objection  having  been  made  on  that 
ground,  the  proceeding  wants  the  force  of  a  delib- 
erate precedent.  Even  had  the  objection  been  raised 
and  allowed,  the  only  effect  would  probably  have 
been  the  granting  of  another  writ  by  the  court  re- 
turnable before  themselves  instanter;  and  so  there 
was  nothing  to  be  gained  by  making  the  point.  The 
common  law  practice  in  the  case  of  other  preroga- 
tive writs  is  to  move  for  them  in  open  court  and 
make  them  returnable  before  the  court.  Many  acts 
of  a  judicial  character  are,  however,  d.  legated  by 
the  court  to  a  judge  at  chambers  ;  and  the  power  to 
allow  such  writs  by  him,  returnable  in  court,  may 
doubtless  be  so  delegated  by  rule  or  decision,  should 
that  be  thought  proper.  Indeed,  the  habeas  corpus 
returnable  in  court  seems  to  have  been  so  issuable  at 
common  law.  3  Bl.  Com.,  131. 

16.  Who  may  serve  the  writ.    See,  2  R.  S.,  475,  sec. 
80. 

17.  Manner  of  service.    See,  2  R.  S.,  476,  sees.  80-83. 

18.  Duty  of  person  on  whom  served  in  executing  and 
returning  it.    See,  2  R.  S.,  469,  471,  474,  476,  sees.  34, 
35,  51,  69.  84,  85. 

19.  Thi*  duty  may  be  enforced  by  attachment.    See, 
2  R.  S.,  469,  sees.  36,  37,  39. 

20.  Precept  to  bring  up  the  prisoner.    See,  2  R.  S., 
469.  sec.  38. 

21.  Provisions  against  delays  and  evasions  of  serv- 
ice and  return.    See,  2  R.  S.,  473, 474,  476,  sees.  63-70. 
and  sec.  83. 

22.  Notice  of  the  proceeding.    Notice  of  the  pro- 
ceeding must,  in  case  of  custody  on  civil  process,  be 
given  to  the  party  interested,  as  required  by  sec- 
tion 48.    Ex  parte  Beatty,  12  Wend.,  229,  231 ;  People 
v.  Pelham,  14  Wend.,  48.    If  the  custody  be  on  a 
criminal  accusation,  notice  is  to  be  given  to  the  dis- 
trict attorney  of  the  county  where  the  prisoner  is 
detained.    2  R.  S.,  471,  sec.  49 ;  Id.,  569,  sec.  47,  old 
ed.,  amended  by  Sess.  L.  of  1837,  p.  231,  sec.  2.  Notice 
is  equally  important  in  many  cases  other  than  im- 
prisonment by  process  and  should,  doubtless,  be 
required. 

23.  Amendment  of  the  writ.    It  may  be  amended, 
on  motion,  like  any  other  process.  Ex  parte  Davies, 
6  Dowl.  Pr.  Gas..  181. 

24.  Sufficiency  or  insufficiency  of  the  return.    As  to 
this,  see  Bac.  Abr.  Habeas  Corpus,  B,  pi.  7,  9, 10,  and 
the  books  there  cited.    See,  also,  3  How.  St.  Tr.,  13, 
Noy's  argument  that  the  return  must  not  be  mere- 
ly of  what  the  person  returning  is  told  or  certified 
by  another :  admitted  by  the  Ld.  Ch.  J.  Id.,  p.  52, 
and  there  illustrated  by  him.  The  return,  to  excuse 
the  non-production  of  the  body,  must  be  not  only 
that  the  prisoner  is  not  in  the  defendant's  custody ; 
but  that  he  is  not  in  his  possession  or  power.    Ex 
parte  Stacy,  10  Johns.,  328,  331 :  Commonwealth  v. 
Chandler,  11  Mass..  83,  85.    Further  as  to  this  head  of 
sufficiency,  see  1  Chit.  Cr.  L.,  127. 

25.  Amendment  of  the  return.    The  court  may,  in 
its  discretion,  allow  an  amendment  of  the  return. 
It  was  formerly  doubted  whether  this  could  be  done 
after  filing  it.    Bac.  Abr.  Habeas  Corpus,  B,  pi.  12 ; 
see,  Eden's  case,  2  Maule  &  S.,  226,  where  it  was  re- 
fused.   But  that  doubt  is  cleared  up  by  the  late  case 
of  Leonard  Watson,  9  Ad.  &  Ell.,  731.    It  may  be 
amended  after  it  has  been  filed.    When  the  return 
is  put  in  and  read,  it  is  considered  as  filed.    Id.    The 
amendment  may  be  either  in  form  or  substance ; 
Anon..  10  Mod.,  102  ;  and  if  it  be  not  true,  the  per- 
son who  makes  the  return  is  in  the  same  peril  as  if 
the  fact  had  been  originally  returned.    Id.    It  fol- 
lows that  the  court  can  only  permit  the  amendment; 
not  make  it.    The  actual  amendment  must  be  by 
the  one  who  made  the  defective  return. 

26.  Length  of  time  allowed  for  the  hearing— custody 
in  the  meantime.    The  return  being  completed,  the 
facts  it  contains  and  the  cause  of  confinement  and 
restraint  are  to  be  immediately  inquired  into.    2  R. 
S.,  469,  sec.  40 ;  see  post,  659,  pi.  30.    By  a  subsequent 
section,  power  is  given  to  direct  as  to  the  custody 
of  the  prisoner  pending  the  inquiry.  Id.,  470,  sec.  47. 
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sanctioning  both  the  action  of  trespass  and  the 
indictment.  But  no  sooner  is  the  agent  clad 
in  a  ml  coat  and  furnished  with  a  musket, 
than  straightway  Mr.  Webster's  faculties  be- 
come confused.  The  whole  then  looks  'so  far 
Goi)*]  *like  lawful  war.'  that  both  the  civil 
remedy  and  the  indictment  are  merged.  So  he 
instructed  the  Attorney  General  of  the  United 
States  to  tell  Governor  Seward,  and  the  State 

27.  Staying  proceedings.    The  court  will  not  stay 
proceedings  on  the  writ  because  the  costs  of  a  form- 
er proceeding  in  the  same  matter  remain  unpaid. 
People,  e.r  rel.  Harry,  v.  Mercein,  ante,  p.  407. 

28.  Proceedings  on  return  being   admitted.     The 
facts  set  forth  in  the  return  being1  admitted,  or  not 
denied,  the  law  of  the  case  alone  is  to  be  inquired 
into :  and  the  proceeding  is  the  same  as  if  the  return 
were  formally  demurred  to. 

29.  T)ie  return   may  be  denied  or  avoided.    The 
party  brought  up  may  deny  any  of  the  material 
facts  set  forth  in  the  return,  or  allege  any  fact  to 
show,  either  that  his  imprisonment  or  detention  is 
unlawful,  or  that  he  is  entitled  to  his  discharge; 
which  allegations  or  den  in  Is  shall  be  on  oath;  and 
thereupon  the  court  or  officer  shall  proceed,  in  a 
summary  way.  to  hear  such  allegations  and  proofs 
as  may  be  produced  in  support  of  the  imprisonment 
or  detention,  or  against  the  same,  and  to  dispose  of 
the  party  as  the  justice  of  the  case  may  require.    2 
R.  S.,  471,  sec.  50. 

30.  How  far  section  50  departs  from  the  common 
law.    This  section,  2  R.  S.,  471,  sec.  50,  is  a  departure 
from  the  common  law  in  two  respects,  at  most.  Be- 
fore the  statute,  the  return  was  conclusive,  and 
none  of  the  facts  contained  in  it  could  be  contro- 
verted.   Such,  at  all  events,  seems  to  have  been  the 
better  opinion.  If  the  return  was  false,  and  the  par- 
ty suing  out  the  writ  sustained  damage  from  its 
being  so,  his  only  remedy  was  by  action  ;  and, where 
the  falsehood  of  the  return  operated  prejudicially 
to  the  administration  of  justice,  the  person  making 
it  was  liable  to  be  indicted.    See,  Bac.  Abr.  Habeas 
Corpus,  B,  pi.  11,  13;  1  Chit.  Cr.  L.,  127;  Renney  v. 
May  field,  4  Hayw.,  165;  Commonwealth  v.  Chandler, 
11  Mass.,  83-85;  King  v.  Clerk,  1  Salk.,  349;  Paige, 
Senator,  in  Mercein  v.  The  People,  25  Wend.,  98 ; 
Cowen,  J.,  in  People  v.  M'Leod.  1  Hill,  404 ;  25  Wend., 
571,  572.    The  power  of  the  officer  or  other  person 
on  whom  the  writ  is  served,  to  make  a  declaration 
thus  conclusive  in  his  own  favor,  was  deemed  an 
evil :  and  the  section  in  question  was  intended  for 
the  two  purposes  of  enabling  the  prisoner  either  to 
contest  the  truth  of  the  facts  or  avoid  them  by  an 
allegation  of  matter  dliunde  or  arising  ex  po.xt  facto. 
See  People  v.  McLeod,  1  Hill,  404 ;  25  Wend.,  571, 572 ; 
Revisers'  Notes,  3  R.  S.,  785.    Where  the  return  says 
that  the  party  is  detained  on  process,  the  existence 
and  validity  of  the  process  are  the  only  facts  upon 
which  issue  can  be  taken.  These  alone  are  "the  ma- 
terial   facts"  within  section  50— not  whether  the 
process  was  founded  on  sufficient  evidence,  or  any 
evidence  at  all.    Matter  of  Clark,  9  Wend.,  212.  220 ; 
People  v.  McLeod,  1  Hill.  377 ;  25  Wend.,  483 ;  Case 
of  the  Sheriff  of  Middlesex,  11  Ad.  &  Ell.,  273. 

The  mode  of  hearing  by  summary  proof  was 
brought  into  our  system  from  the  Statute  56  Geo. 
III.,  ch.  100,  sees.  3,  4.  See  Revisers'  Notes,  3  R.  S., 
785.  This  provides  that  the  judge  shall  "proceed  to 
examine  into  the  truth  of  the  facts  set  forth  in  such 
return,  by  affidavit  or  by  affirmation,  etc.,  and  to  do 
therein  as  to  justice  shall  appertain"  etc.  See,  20 
How.  St.  Tr..  1133-1135.  If  the  case  appear  doubtful 
to  the  judge,  provision  is  made  for  bringing  it  be- 
fore the  court,  which  may  "proceed  to  examine  into 
the  truth  of  the  facts  set  forth  in  the  return,  in  a 
summary  way,  by  affidavit"  etc..  and  to  order  and 
determine  touching  the  discharging,  bailing  or  re- 
manding of  the  party.  Id.,  p.  1135.  The  like  pro- 
ceedings are  provided  for  in  cases  where  the  habeas 
corpus  is  issued  by  and  returnable  in  the  court.  Id. 
This  statute  does  not  extend  to  criminal  cases,  but 
only  to  civil.  Ours  extends  to  both.  It  may  be  seen 
by  refererence  to  the  books  cited,  ante,  p.  647,  pi.  1, 
as  to  the  history  of  the  writ,  that  the  English  Stat- 
ute 56  Geo.  III.  was  passed  with  a  special  view  to  the 
relief  of  men  improperly  pressed  into  thesea-serv- 
ice.  But  neither  this  nor  our  own  statute  was  in- 
tended as  an  authority  to  inquire  into  the  validity 
of  writs,  warrants  or  other  process,  further  than  to 
ascertain  whether  they  will  protect  the  party  suing 
them  out  or  the  officer  serving  or  executing  them. 
The  right  to  inquire  into  the  validity  of  the  process 
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of  New  York.  'If  Governor  Seward  will  not 
yield,'  was  virtually  *his  language.  [*<U>O 
'go  into  court  and  plead  the  red  coat  and  the 
musket,  backed  by  the  corporate  seal  of  KM 
gland.'  Governor  Seward  was  unrelenting, 
and  refused  to  be  frightened!  He,  therefore, 
united  with  New  York  in  a  demurrer  to  the 
*plea;  and  the  Supreme  Court  felt  [*OG1 
bound  to  allow  the  demurrer. 

returned,  is  probably  about  co-extensive  with  thm 
which  is  allowed  in  an  action  for  false  imprison- 
ment. If  the  object  be  to  impeach  it  as  Irregular,  or 
as  founded  on  an  irregular  or  erroneous  judgment,, 
decree  or  conviction,  you  can  no  inure  inquire  "I 
such  things  collaterally  by  hal>ean  CID-IIUS.  than  In- 
action or  indictment.  Where  the  process  is  sullicicnt 
to  protect  the  party  and  officer,  the  imprisonim  MI 
is  lawful,  and  must  be  relieved  against  by  direct 
proceeding;  e.  g..  a  writ  of  error,  certiorate,  motion, 
etc.  If  it  be  regular  and  legal,  the  party  is.of  course, 
without  ready,  and  must  submit  to  it.  Thus,  in 
England,  if  the  commitment  be  under  process  in  a 
civil  matter,  by  a  court  having  competent  jurisdic- 
tion, although  it  be  unfounded  in  fact  and  in  law, 
and  that  known  to  the  King's  Bench,  they  will  re- 
fuse to  inquire  into  the  merits  with  a  view  to  tin- 
discharge  of  the  prisoner  on  tiu/u  us  fnri>nn.  Such  «. 
case  they  held  not  to  be  within  the  the  56  Geo.  III.. 
ch.  100,  sees.  3,  4.  Case  of  the  Sheriff  of  Middlesex. 
11  Ad.  &  Ell..  273.  So  in  People  v.  Nevins.  1  Hill.  154. 
the  Supreme  Court  of  this  State  held  that  irregular- 
ity or  error  in  civil  process  could  not  be  inquind 
into.  And  again  ;  in  People  v.  McLeod,  1  Hill.  :!77. 
26  Wend.,  483,  the  prisoner  having  been  coimnitu  <i 
by  the  order  of  a  competent  court  on  indictment 
found,  the  Supreme  Court  said  they  could  not  in- 
quire on  habeas  corpus  whether  the  indictment  was 
well  or  ill  founded  in  fact.  See,  also.  Matter  of 
Clark.  9  Wend.,  212. 220,  S.  P.,  as  to  the  requisition  of 
a  fugitive  by  the  Governor  of  a  neighboring  Stale. 

These  successive  adjudications  of  the  Supreme 
Court,  according  as  they  do  with  what  was  held  in 
the  case  cited  from  11  Ad.  &  Ell.,  warrant  us  in  say- 
ing that  the  denial  or  avoidance  authorized  by  sec- 
tion 50  of  our  Habeas  Corpus  Act,  gives  no  greater 
right  to  inquire  into  the  merits  on  which  the  process 
of  commitment  is  founded  than  was  allowed  by  the 
common  law.  Yet  ample  room  is  left  for  the  opera- 
tion of  the  section.  The  return  is  undoubtedly  in- 
quirable  into  as  to  all  the  facts  contained  in  it:  e.  g.. 
if  it  state  process  where  there  is  none,  or  process  of 
a  different  nature  from  that  on  which  the  party  is 
really  imprisoned,  or  process  apparently  good,  which 
is  really  void.  The  application  of  the  section,  more- 
over, to  the  cases  contemplated  by  the  56  Geo.  III.. 
ch.  100,  viz.:  cases  of  imprisonment  without  process 
—is  especially  clear  and  quite  unrestricted.  This 
kind  of  imprisonment  may  be  nakedly  false,  or  un- 
der pretense  of  private  right  claimed  by  one  person 
over  another ;  e.  g.,  a  husband  over  his  wife,  a  par- 
ent over  his  or  her  child,  a  master  over  his  slave,  etc. 
So,  where  one  confines  his  relation  under  pretense 
of  the  latter  being  insane:  or  his  domestics  or  schol- 
ars, under  pretense  of  lawful  punishment,  etc.  Oth- 
er instances  of  imprisonment  without  process,  af- 
fording scope  for  the  operation  of  this  section  HIV, 
where  the  authority  claimed  is  public  in  its  charac- 
ter; e.  g., under  pretense  of  the  person  detained  hav- 
ing been  duly  impressed  as  a  sailor,  or  enlisted  as  a 
soldier,  etc.  For  various  of  these  instances,  see  tin- 
following1  books  and  cases;  2  Kent,  Com..  193, 194  and 
notes;  Bac.  Abr.  Habeas  Cwpus.  B.  pi.  3,  13;  Ex 
pnrte  Floyd,  11  Wend.,  180;  Mercein  v.  The  People. 
25  Id.,  72-77,  and  cases  there  cited:  2  R.  S..  82;  Clark's 
case,  1  Blackf.,  122;  Matter  of  Waldron,  18  Johns., 
419;  Matter  of  M'Dowle,  8  Johns..  328;  Chit.  Cr.  L., 
123,  n.  A;  Ruddle's  Executor  v.  Ben.  10  Leigh,  4ti7  ; 
Husted's  case,  1  Johns.  Cas..  136;  Matter  of  Fergu- 
son. 9  Johns.,  239;  Matter  of  Carlton.  7  Cow.,  471  : 
Matter  of  Stacy,  10  Johns.,  328:  Stare  v.  Frazer,  Dudl. 
(Ga.),  42;  Commonwealth  v.  Harrison.  11  Mass..  <*i: 
Same  v.  Cushing,  Id.,  67:  State  v.  Patterson.  Charlt., 
311 ;  Commonwealth  v.  Murray,  4  Birm.,  487  ;  Com- 
monwealth v.  Robinson,  1  Serg.  &  R..  IJTtf ;  Kr  parte 
Roberts.  2  Hall.  L.  J..  192;  State  v.  Wederstrandt,  1 
Charlt.,  213:  State  v.  Philpot,  Dudl.  (Ga.),4B;  United 
States  v.  Anderson,  Cooke,  143:  State  v.  Plime, 
Charlt..  142:  Samev.  Bainbridgr-,  1  Mason,  71:  Same 
v.  Clover.  1  Harr.  N.  J.,419;  Matter  of  Mitchell,  II. 
M.  Charlt..  489;  Ex  parte  Ralston.  Id.,  119. 

The  inquiry  is  equally  open  as  to  the  merits  when 
a  mere  warrant  in  law  is  relied  on ;  as  where  an  of- 
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Are  Mr.  Webster  and  his  friends  really  aware 
of  the  miserable  aspect  which  such  a  plea  pre- 
662*]  sents  ?  There  are  said  to  *be  at  least 
ten  thousand  troops  in  Canada,  and  the  num- 
ber can  at  any  moment  be  indefinitely  aug- 
mented by  volunteers.  Mr.  Webster  declares  by 
his  plea  that  all  these,  and  any  others  suitably 
tricked  out  for  the  occasion  in  military  cos- 
663*]  tume,  their  leader  *bearing  the  corpo- 

flcer  of  the  peace  arrests  for  violence  or  crime  com- 
mitted in  his  presence. 

31.  Imprisonment  under  process— valid  on  its  face. 
Where  the  imprisonment  is  under  actual  process 
valid  on  its  face,  it  will  be  deemed  prima  facie  legal, 
and  the  prisoner  must  assume  the  burden  of  im- 
peaching its  validity  by  showing  a  want  of  jurisdic- 
tion in  the  magistrate  or  court  whence  it  emanated. 
If  he  fail  in  thus  impeaching  it,  his  body  is  to  be  re- 
manded to  custody.    Error,  irregularity  or  want  of 
form,  is  no  objection ;  nor  is  any  defect  which  may 
be  amended  or  remedied  by  a  further  entry  on  mo- 
tion.   People  v.  Nevins,  1  Hill,  154,  and  cases  there 
cited;  Case  of  the  Sheriff  of  Middlesex,  11  Ad.  &  Ell., 
273,  and  cases  there  cited;  Ex  parte  Kearney,  7  Wh., 
38 ;  Ross'  case,  2  Pick.,  Ifi5 ;  Riley's  case,  Id.,  172 ; 
Ex  parte  Kellogg.  6  Vt.,  509. 

32.  Imprisonment  wider  process— void  on  its  face— 
jurisdiction.    The  court  or  magistrate  whose  pro- 
cess is  under  inquiry  must  have  jurisdiction  of  the 
subject-matter,   person  and  process,  or  the  latter 
will  be  void;  and  it  is  essential  to  the  validity  of  the 
process  that  it  show  enough  on  its  face  to  charac- 
terize it  as  legal ;  at  least,  nothing  should  appear  to 
the  contrary.    Whether  sufficient  be  shown,  is,  in 
several  respects,  matter  for  construction  and  in- 
tendment. 

33.  Imprisonment  under  process— jurisdiction  as  to 
subject-matter.    The  court  or  magistrate    issuing 
criminal  process  must  have  power  to  take  cogni- 
zance of  the  crime  in  respect  to  which  the  warrant, 
order  or  execution  purports  to  have  been  issued.  If 
it  have  such  power,  the  process  is  legal  so  far  as 
subject-matter  is  concerned  ;  and  it  cannot  be  in- 
quired, on  habeas  corpus,  whether  a  crime  was  really 
committed,  or  whether  there  was  sufficient  proof  to 
warrant  the  issuing  of  the  process.    See  Cowen  & 
H.  Notes  to  1  Phii.  Ev.,  993,  994;  Cave  v.  Mountain, 
lMan.&G,257:  Ex  parte  Watkins,  3  Pet,  193,203; 
Stoner  v.  State  of  Missouri,  4  Mo.,  614.    So  in  civil 
cases:  if  the  court  or  magistrate  have  jurisdiction 
of  the  debt,  trespass  or  other  demand  or  ground  of 
claim  mentioned  in  the  warrant  of  arrest  or  com- 
mitment, it  is  sufficient  as  to  subject-matter.    But 
the  process  is  void  in  either  case,  if  it  purport  to  be 
for  a  matter  with  which  the  court  or  magistrate  has 
no  legal  right  to  intermeddle.    See  Cowen  &  H. 
Notes  to  1   Phil.  Ev.,  993-997 ;  Ex  parte  Schultz,  6 
Whart.,  269 :  Regina  v.  Chancy,  6  Dowl.  Pr.  Cas.,  281. 

34.  Imprisonment  under  process— jurisdiction   of 
the  person.    So,  should  it  appear  on  the  face  of  the 
process  that  there  was  no  jurisdiction  of  the  person, 
the  process  is  void.  See,  Cowen  &  H.  Notes  to  1  Phil. 
Ev.,  997-1000. 

35.  Imprisonment  under  process— jurisdiction  of 
the  process.    So.  if  the  court  or  magistrate  from 
whom  the  process  purports  to  have  issued  had  not 
jurisdiction  of  the  process  itself ;  in  other  words, 
had  no  legal  right  to  issue  such  process.    Cowen  & 
H.  Notes  to  1  Phil.  Ev.,  1000-1002.    See  an  instance  of 
habeas  corpus  for  this  cause,  Commonwealth  v.  Sum- 
ner,  5  Pick.,  360. 

36.  Imprisonment  under  process— other  jurisdic- 
tional  defects.    Other  jurisdictional  defects  appear- 
ing upon  the  face  of  the  process  may  render  it  void. 
Thus,  where  the  proceedings  are  summary,  being 
the  execution  of  a  limited  power,  it  may  appear  that 
an  essential  step  or  form  was  omitted,  by  which  the 
power  was  not  well  executed.    Cowen  &  H.  Notes  to 
1  Phil.,  Ev.,  1002 ;  Newman  v.  The  Earl  of  Hard- 
wicke.  8  Ad.  &  Ell.,  124.    So  that  the  court  or  mag- 
istrate acted  in  a  place  without  their  territorial  ju- 
risdiction ;  or,  at  an  improper  time ;   or,  that  the 
court  was  not  properly  constituted,  etc.    Cowen  & 
H.  Notes  to  1  Phil.  Ev.,  1003.  Or,  the  process  may  not 
state  the  cause  of  imprisonment  with  the  necessary 
certainty.    Ex  Parte  Burford,  3  Cr.,  448. 

So  much  as  to  process  void  on  its  face.  Its  being 
so  is  clear  ground  of  discharge ;  for  it  will  not  pro- 
tect either  the  party  or  the  officer  who  executes  it. 
Cowen  &  H.  Notes  to  1  Phil.  Ev.,  1007.  To  warrant  a 
remand  on  habeas  corims,  it  should  be  sufficient  to 
protect  both. 
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rate  seal  of  England,  may,  singly  or  in  files,  en- 
ter our  territory,  arrest  deserters,  criminals, 
and  rebellious  'patriots,' forage  on  and  kidnap 
our  citizens,  burn,  kill  and  perpetrate  every 
imaginable  outrage  ;  and  if  such  soldiers,  in- 
stead *of  being  shot  down  as  Vandals,  [*664- 
are  sought  to  be  subjected  to  the  process  of 
our  municipal  laws,  the  sufferers  are  to  be  told 
that  they  are  without  redress  ;  that  they  must 

37.  Imprisonment  under  civil  process— statute  au- 
thority to  interfere.    The  authority  given  by  2  R.  S., 
470,  sec.  43  to  interfere  with  the  process  of  courts  in 
civil  cases,  will  be  found  to  go  very  little,  if  any,  be- 
yond the  limits  above  laid  down.  The  instances  are, 
defect  of  jurisdiction  either  as  to  matter,  process, 
place,  sum  or  person  ;  Id.  sub.  1,  4,  6 ;  where  the 
process  is  void  by  reason  of  some  substantial  defect; 
sub.  3 ;  where  it  has  become  inoperative  by  reason 
of  some  matter  ex  post  facto ;  sub.  2 ;  and  where  the 
person  holding  the  prisoner  under  the  process  is  not 
legally  authorized  to  execute  it.    Sub.  5. 

38.  Imprisonment  under  process— process  irregular 
merely,  or  void.    The  person  imprisoned  or  detained 
will  not  be  entitled  to  be  discharged  on  the  ground 
of  the  process  being  merely  irregular  or  erroneous. 
Upon  one  occasion,  as  appeared  to  the  Supreme 
Court  on  certiorari,  May  Term,  1841,  a  commissioner 
discharged  a  man  who  had  been  committed  on  exe- 
cution [precept]  by  the  Court  of  Chancery  for  not 
paying  damages  assessed  by  that  court  in  the  form 
of  a  fine  for  violating  an  injunction.    The  only 
ground  of  discharge  urged  on  the  argument  was, 
that  though  the  court  could  fine  in  such  case,  there 
was  no  express  provision  in  the  Revised  Statutes 
authorizing  it  to  imprison  for  non-payment  of  the 
fine.     The  decision  of  the  commissioner  was  of 
course  reversed.  The  discharge  in  People  v.  Nevins. 
1  Hill,  154,  alikecase,wquld  seem  to  have  proceeded 
in  disregard  of  the  distinction  between  a  mere  de- 
fect of  form  and  want  of  jurisdiction  ;  or,  on  a  nar- 
row construction  of  the  word  "  process  "  or  "  com- 
mitment." An  interference  of  this  kind  by  an  infe- 
rior and  special  jurisdiction,with  process  emanating 
from  a  superior  court,  is  new  in  the  history  of  the 
writ  of  habeas  corpus.    Yet  the  power  of  doing  so 
has  long  existed  in  certain  superior  courts.    These, 
however,  knowing  that  relief  would  be  about  as 
promptly  and  much  more  correctly  administered  in 
the  court  from  which  the  process  issued,  left  it  to 
the  action  of  that  court  on  its  own  rules  of  prac- 
tice.   The  superior  courts,  whatever  may  have  been 
the  case  originally,  finally  came  to  exercise  the 
right  of  framing  their  own  process,  and  adapting  it 
to  the  exigencies  of  their  own  business.    They,  in- 
deed, declared  the  extent  of  their  own  jurisdiction, 
and  enacted,  and  still  enact  their  own  rules  of  prac- 
tice.   Among  other  things,  they  amend  or  set  aside 
their  own  process  and,  consequently,  determine,  in 
all  cases  wherein  they  are  not  restrained  by  the 
Legislature,  when  a  man  shall  be  imprisoned,  dis- 
charged or  let  to  bail.    Their  forbearance  from  in- 
terfering with  each  other's  process  because  of  its 
being  irregular  or  erroneous  merely,  is  negatively 
proved  by  all  judicial  history.    Even  in  the  heated 
controversy  between  the  C.  P.  and  other  courts  on 
the  accusation  of  trenching  upon  each  other's  juris- 
diction by  the  ac  etiam  quo  minus,  etc.,  we  do  not 
learn  that  the  habeas  corpus  was  ever  thought  of. 
This,  too,  was  a  jurisdictional  controversy,  and  the 
writ  might  have  been  plausibly  resorted  to  as  a  very 
annoying,  if  not  an  effectual  weapon.  By  this  prac- 
tice of  confining  the  relief  to  the  original  jurisdic- 
tion, much  litigation  was  prevented,  either  by  al- 
lowing amendments,  or  refusing  to  grant  relief 
founded    on    captious   objections    till   the    party 
moving  should  stipulate  not  to  bring  an  action  for 
the  irregular  imprisonment.  No  such  thing  can  well 
be  done  on  habeas  corpus.    Ex  parte  Hill,  3  Carr.  & 
P.,  225.    Though  the  writ  must  now  be  issued,  on 
presentation  of  the  statute  petition,  at  the  peril  of 
incurring  a  penalty  for  refusing,  see,  ante,  pi.  8:  yet 
it  by  no  means  follows  that,  having  been  issued,' its 
power  must  be  exerted.    1  Chit.  Cr.  L.,  122;  per  Ld. 
Kenyon,  Ch.  J.,  in  King  v.  Flower,  8  T.  R..  324;  per 
Dennison,  J.,  in  Murray's  case,  1  Wils.,  299,  300.    It 
is,  therefore,  believed  that  the  rules  of  the  common 
law,  under  which  one  superior  court  rarely  allowed 
itself  to  interfere  with  the  process  of  another,  still 
hold  their  full  sway,  and  should,  indeed,  be  allowed 
a  peculiar  force  when  the  power  of  a  single  magis- 
trate is  invoked. 

It  is  true,the  precaution  of  leaving  irregular  com- 
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drop  their  prosecutions,  and  be  content  with 
<i<J5*J  windy  remonstrance  *like  that  of  Mr. 
Webster,  to  be  followed  by  a  certain  number 
of  words  in  the  form  of  diplomatic  negotiation, 
the  fruits  of  which  may  be  realized  after  a 
repetition  of  the  outrage  shall  have  sent  them 
to  their  graves! 
««6*]  *"Such  we  aver  to  be  the  natural 

mil mcnts  to  be  dealt  with  by  motion  in  the  courts 
whence  the  process  issued,  has  sometimes  been 
overlooked.  It  was  so  In  Ex  parte  Beatty,  12  Wend., 
;»»,  where  the  Supreme  Court  discharged  a  man  ir- 
regularly committed  by  process  from  the  Court  of 
Chancery.  So  the  writ  has  sometimes  been  used  in 
the  court  whence  the  process  issued,  as  a  substitute 
for  a  motion,  or  the  order  of  a  judge  at  chambers. 
Jones  v.  Kelly,  17  Mass.,  116 ;  and  see,  per  Parker, 
Ch.  J.,  in  Whiting  v.  Putnam,  Id.,  176.  The  Supreme 
Court  of  N.  Y .,  however,  refused  a  habeas  corpus  as 
rt  remedy  for  trying  the  regularity  of  their  own 
process :  holding  the  case  proper  for  a  motion  only; 
Bk.  of  U.S.  v.  Jenkins,18  Johns..  305,  307,  309:  though 
they  conceded  the  power  to  relieve  either  way.  The 
same  thing  was  done  in  Commonwealth  v.Whitney, 
10  Pick.,  434,  439.  The  refusal  to  relieve  by  habeas 
corpus  was  put  on  the  obvious  ground,  that  relief 
might  be  had  by  a  more  direct  proceeding,  wherein 
all  the  rights  of  the  parties  could  be  more  effectual- 
ly examined ;  and  that  it  was  therefore  the  duty  of 
the  court,  in  the  exercise  of  a  sound  discretion,  to 
deny  relief  by  the  writ.  This  question  was  very  abjy 
discussed  by  Hornblower,  Ch.  J.,  of  New  Jersey,  in 
Peltier  v.  Pennington,  2  Green,  312, 315,  on  a  habeas 
corpus  brought  for  relief  against  imprisonment  by 
virtue  of  a  capias  ad  respondendum ;  the  party  al- 
leging that  it  was  irregular,  and  the  imprisonment, 
therefore,  illegal  and  void.  The  court  refused  to  in- 
quire in  this  form  ;  saying  the  party  must  resort  to 
his  motion.  Id.,  pp.  315-320 ;  see.  State  v.  White, 
Charlt.,  123 ;  and  State  v.  Philpot,  Dudl.  (Ga.).  46.  A 
single  commissioner  exercising  tne  right  to  review 
the  decision  of  a  superior  court  is,  to  say  the  least, 
much  more  awkward ;  and  he  should,  perhaps,  in 
all  cases,  rather  refer  the  matter  to  a  motion.  See 
remarks  of  Kent,  Ch.  J.,  in  Yates'  case,  4  Johns.,  359, 
360 ;  and  of  Cowen.  J.,  in  People  v.  Nevins,  1  Hill, 
163-16B ;  Commonwealth  v.  Newton,  1  Ashm.,  10;  Ex 
parte  Kearney,  7  Wh.,  38 ;  Commonwealth  v.  Ham- 
bright.  4  Serg.  &  R..  149. 

In  Pennsylvania,  the  courts  will  relieve  on  habeas 
corpus  for  improper  imprisonment  on  their  own 
process;  Respublica  v.  Gaoler  of  Philadelphia,  2 
Yeates,  258 ;  but  uniformly  decline  thus  to  interfere 
with  the  process  of  other  courts.  Same  v.  Same,  Id., 
349 :  Commonwealth  v.  Newton,  1  Ashm.,  10 ;  Same 
v.  Hambright,  4  Serg.  &  R.,  149.  So  in  South  Car- 
olina. Ex  parte  Gilchrist,  4  M'Cord,  233. 

The  United  States  courts  have  no  right  to  relieve 
by  habeas  corpus  against  an  arrest  under  process 
from  a  State  magistrate  or  a  State  Court,  even 
though  the  prisoner  belong  to  a  foreign  legation. 
Ex  parte  Cabrera,  1  Wash.  C.  C.,  232. 

There  are  two  cases  in  which  the  power  of  inquiry 
is  very  closely  limited  by  statute :  1.  Where  the  im- 
prisonment is  by  process  from  a  court  or  judge  of 
the  United  States,  having  exclusive  jurisdiction, 
either  originally,  or  by  a  prior  suit  commenced  ;  2. 
W  here  the  imprisonment  is  by  virtue  of  a  judgment, 
decree  or  execution  of  any  competent  tribunal  of 
civil  or  criminal  jurisdiction.  If  either  fact  appear 
by  the  petition  for  the  writ.  It  should  not  be  grant- 
ed: and  on  either  appearing  at  any  stage  of  the  in- 
quiry, the  prisoner  must  be  remanded.  2  R.  S.,  466, 
409.  470.  sees.  24,  42.  sub.  1,  2. 

A  wider  range  of  inquiry  is  allowed  as  to  commit- 
ments for  contempt.  Sec.  24.  sub.  2,  and  sec.  42,  sub. 
3.  These  occupy  a  sort  of  middle  ground.  The  right 
to  interfere  on  habeas  corpus  with  such  commit- 
ments by  a  superior  court,  came  under  considera- 
tion in  People  v.  Nevins,  1  Hill,  154.  There  it  was 
held  that  a  rule  of  court  without  a  precept  is  valid 
as  process  to  the  sheriff,  even  though  the  prior  pro- 
ceedings be  not  specified  in  the  rule;  that  it  is 
enough  if  the  rule  show  briefly  a  commitment  for 
contempt,  with  the  sum  of  money  ordered  to  be 
paid  either  directly  or  by  reference  to  some  other 
rule  or  proceeding.  It  was  also  held,  that  the  rule 
being  defective  in  form,  is  not  a  sufficient  objection; 
and  though  irregular,  the  commissioner  ought  not, 
for  that  reason,  to  interfere.  Held  further,  that 
.jurisdiction  must  be  intended.  It  was  conceded  that 
an  Inferior  court  or  magistrate  cannot  commit  for 
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tendency  and  true  character  of  the  doctrine* 
of  the  Websterian  school.  The  obvious  want 
of  either  principle  or  authority  to  support  them 
must  be  our  apology  for  leaving  the  opinion  of 
Judge  Cowen  to  speak  *for  itself,  to  [*«67 
all  who  have  a  disposition  to  understand  it. 
Perhaps  we  have  bestowed  more  attention 
upon  the  pamphlet  in  question  than  its  claims 

a  contempt  without  a  formal  warrant.  Id.  Where 
another  court  had  committed  for  a  contempt,  the 
Supreme  Court  of  the  U.  8.  held  the  case  equivalent 
to  a  judgment  and  execution;  and,  though  there 
was  no  statute  restraining  their  action,  it  appearing 
that  the  other  court  had  competent  jurisdiction  and 
might  commit  for  contempt,  they  refused  to  inter- 
fere on  habeas  corpus.  Ex  parte  Kearney,  7  Wh.. 
38 :  see,  State  v.  White,  Charlt.,  123,  S-  P. 

On  a  commitment  by  final  process  upon  a  sum- 
mary conviction,  the  court  or  officer  may  examine 
the  record  of  conviction  ;  and  if  it  be  void,  he  may 
discharge  the  prisoner.  Regina  v.  Chancy,  6  Dowl. 
Pr.  Cas.,  281,  and  cases  there  cited;  Anonymous,  1 
Mod.,  102 ;  Matter  of  Sweatman,  1  Cow.,  144, 149  and 
n.  c ;  Bac.  Abr.  Habeas  Corpus,  B,  pi.  13.  But  if 
there  be  doubt  of  its  validity,  the  party  should  be 
left  to  Mecertiorari.  Bac.  Abr.  Habeas  Corpus  B, 
pi.  13.  The  process  of  commitment  upon  such  a  con- 
viction is  in  the  nature  of  an  execution.  1  Cow., 
150,  n.dand  cases  there  cited.  The  court  will  not 
discharge  from  such  process  without  the  conviction 
being  before  them.  Bac.  Abr.  Habeas  Corpus.  B,  pi. 
13 ;  Rex  v.  El  well,  2  Str.,  794.  It  must  be  removed 
by  certiorari;  Regina  v.  Chancy,  6  Dowl.  Pr.  Cas., 
281 :  and  if  it  be  not,  the  court  will  consider  the  re- 
cital of  it  in  the  processor  commitment  as  true.  Id.; 
see,  Yates  v.  The  People,  6  Johns.,  337,  516,  517,  and 
cases  there  cited.  Indeed,  final  process  may  in  all 
cases  be  impeached  by  showing  either  that  there 
was  no  judgment,  decree,  conviction,  etc.,  on  which 
it  is  founded,  or,  that  the  judgment,etc.,  is  absolute- 
ly void.  See,  Randolph's  case,  11  Am.  Jur.,  338,  in 
connection  with.  Id.,  256:  Exparte  Beatty,  12  Wend., 
229 ;  Riley's  case.  2  Pick.,  172 :  2  R.  S.,  470,  sec.  43, 
sub.  6.  The  judgment,  etc.,  is  void  when  there  is  a 
total  want  of  jurisdiction.  See,  Yates  v.  The  Peo- 
ple^ Johns.,  337  ;  Ex  parte  Kellogg,  6  Vt.,  509,  511, 
per  Collamer,  J. 

The  rule  is  the  same  on  this  head  in  respect  to  all 
process.  If  there  was  no  legal  power  to  render  the 
judgment  or  decree,  or  issue  the  process,  there  was 
no  com  patent  court  and,consequently,  no  judgment 
or  process.  All  is  coramnonjiiaice  and  void.  Cowen 
&  H.  Notes  to  1  Phil.,  800, 801.  The  right  of  impeach- 
ment however,  is  much  restricted  both  in  respect  to 
inferior  and  superior  courts.  They  are  in  general 
the  final  judges  whether  the  subject-matter  was 
within  their  jurisdiction.and  their  record  concludes. 
Cowen  &  H.  Notes  to  I  Phil.  Ev.,994. 1016, 1017;  Wood 
v.  Peake,  8  Johns.,  69 ;  Rogers  v.  Bradshaw,  20  Id* 
739.  The  j  udgment  of  a  su  perior  court  concl  udes  as 
to  jurisdiction  of  the  person.  Cook  v.  Darling,  18 
Pick.,  393 :  see,  S.P.,  conceded  in  Ferguson  v.Mahon, 
11  Ad.  &  Ell.,  179.  Even  in  the  case  of  inferior  courts, 
jurisdiction  will  sometimes  be  intended.  See  the 
books  cited  in  Hart  v.  Seixas,  21  Wend.,  47,  48 ;  Ex 
parte  Kellogg,  6  Vt.,  509.  511.  In  many  eases  too, 
the  judgment  or  conviction  of  an  inferior  court 
must  be  received  as  conclusive  evidence  of  the  juris- 
diction of  the  person  ;  Betts  v.  Baglcy.  12  Pick..  572; 
as,  where  the  very  issue  tried  was  whether  the  per- 
son resided  in  a  certain  place,  or  belonged  to  a  cer- 
tain class,  the  fact  being  necessary  to  confer  juris- 
diction. Id.;  and  see,  Stoner  v.  State  of  Missouri,  4 
Mis.,  614. 

39.  Process  r a  lid— arrest  or  detention  iilegal.']  If  the 
party  be  illegally  arrested  or  detained,  though  the 
process  be  valid,  this  is  ground  for  discharge.  Thus, 
where  the  arrest  was  without  the  territorial  juris- 
diction of  the  court  (Pleasant's  case,  11  Am.  Jur., 
257), the  prisoner  was  discharged.  So.wherethe  pris- 
oner was  carried  before  a  justice  of  the  peace  re- 
siding at  a  remote  distance,  (Rochester,)  when  other 
justices  resided  nearer,  before  one  of  whom  he 
should  have  been  carried.  (Ex  parte  Beeching,  6 
Dowl.  &  R.,  209.)  In  the  last  case,  the  return  stating 
that  the  prisoner  consented  to  be  carried  to  Roch- 
ester, it  was  held  that  affidavits  might  be  recel  ved  to 
contradict  it  in  this  respect,  under  the  statute,  58 
Geo.  III.,  ch.  100,  sec.  4.  See  Respublica  v.  Gaoler 
of  Phila.,  2  Yeates,  258 ;  Holsey  v.  Trevillo,  6  Watts, 
402. 

An  arrest  originally  lawful,  may  cease  to  be  so  by 
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•will  justify.  We  have,  however,  deemed  it 
proper  to  point  out  some  of  the  more  gross 
<>68*]  perversions  *with  which  it  abounds. 
In  doing  so,  we  have  necessarily  been  obliged 
to  restate  several  of  Judge  Cowen's  proposi- 
tions. To  notice  the  numerous  minor  depart- 
ures from  the  rules  of  fair  and  manly  criti- 
cism,which  present  themselves  at  almost  every 

matter  ex  post  facto ;  as,  if  a  fine  for  non-payment 
of  which  the  prisoner  was  confined  be  paid,  or  he 
be  pardoned,  or  the  judgment  under  which  he  was 
imprisoned  be  reversed;  which  facts  may  be  in- 
quired of  summarily  within  the  50th  section  of  our 
statute.  The  People  v.  McLeod,  1  Hill,  404,  405 ;  25 
Wend.,  572.  So,  where  in  a  civil  case  he  is,  after 
judgment,  discharged  under  a  statute  of  insolvency. 
The  State  v.  Ward,  3  Halst.  Rep.,  120.  See  Cable  v. 
Cooper,  15  Johns.,  152,  in  consequence  of  which  the 
old  Habeas  Corpus  Act  was  extended  by  the  Act  of 
April,  1818,  ch.  277.  So,  doubtless,  where  consent 
has  once  been  given  by  the  creditor  that  the  prison- 
er in  execution  might  go  at  large,  or  where  the 
debt  has  been  satisfied,  etc. 

40.  Process  void  in  a  criminal  case— not  always  a 
•ground  for  discharge.  In  a  criminal  case,  it  by  no 
means  follows  that  a  prisoner  committed  for  trial  is 
to  be   discharged,  merely  because  the  warrant  is 
void.    The  court  or  magistrate  having,  in  such  case, 
original  jurisdiction,  will  look  into  the  depositions, 
or  otherwise  inquire  whether  an  offense  has  been 
committed ;  and  bail  or  remand  according  to  the  ex- 
igency of  the  case.  Bac  Abr.  Habeas  Corpus,  B,  pi. 
13 :  Bex  v.  Horner,  Cald.,  295.  297  :  Bayley,  J..  in  Ex 
parte  Page,  1  Barn.  &  Aid.,  568,  575  ;  Chit.  Cr.  L.,  129; 
2  R.  S.,  470,  sec.  45 ;  B.c  parte  Tayloe  case,  5  Cow.,  39  ; 
Rex  v.  Marks,  3  East,  157.    This  power  is  of  course 
inapplicable  to  any  cases  beside  criminal  commit- 
ments for  trial. 

Persons  committed  for  refusing  to  answer  and 
make  disclosures  in  cases  of  insolvency  may  be  dealt 
with  in  a  similar  manner.  1  R.  S.,  800,  sec.  15. 

41.  Of  batting.   The  question  of  bailing  in  crimi- 
nal cases  stands  entirely  independent  of  the  50th  sec- 
tion of  our  Habeas  Corpus  Act,  2  R.  S.,  471,  being 
sufficiently  provided  for  at  common  law. 

42.  Bailing— Misdemeanor.    If  the  commitment 
be  on  the  accusation  of  a  mere  misdemeanor,  the 
prisoner  may,  in  general,  be  let  to  bail ;  and  this, 
whether  brought  up  before  or  after  indictment. 

43.  Bail  or  discharge— felony  before  indictment- 
extent  of  inquiry.    In  case  the  commitment  be  for 
felony,  it  is  never  a  matter  of  course  to  let  the  pris- 
oner to  bail,  much  less  to  discharge  him.    But  the 
prisoner  may,  if  brought  up  before  indictment,  in- 
sist that  the  depositions  taken  before  the  commit- 
ting magistrate  be  looked  into  as  a  part  of  the  doc- 
umentary authority  on  which  the  commitment  was 
founded.    For  this  purpose  copies  may  be  brought 
up  by  certiorari.    1  Chit.  Cr.  L.,  127.    So  the  origi- 
nals may,  doubtless,  be  looked  into,  or  copies  be 
furnished  by  consent.    But  beyond  these  the  court 
or  officer  cannot  with  propriety  go.    The  strongest 
case  of  innocence  made  out  by  affidavit  or  other  ex- 
culpatory proof,  will  not  be  received.  This  doctrine 
is  abundantly  sustained  by  the  following  authori- 
ties: Rex  v.  Greenwood,  2  Str.,  1138 :  Rex  v.  Acton, 
Id.,  851 ;  S.  C.,  1   Barnadist,  K,  B.,  250:  Rex  v.  Par- 
nam,  Cunningh.,  96 ;  Rex  v.  Horner,  1  Leach,  270, 4th 
Lond.    ed.;  S.  C..  Cald.,  295 ;  1  Chit.  Cr.  L.,  128, 129 ; 
Petered.  Bail.,  521;  Bac.  Abr.  Bail,  in  Crim.  Cas.,  D. 
These  were  stated  and  approved  by  the  Supreme 
Court  in  People  v.  McLeod,  1  Hill,  394-397 ;  and, 
though  affidavits  which   were  not  before  the  com- 
mitting magistrate  have  sometimes  been  used  with- 
out objection,  or  by  consent,  it  is  believed  no  case 
can  be  found  where  this  use  was  ever  sanctioned 
on  an  objection  being  taken. 

In  1808,  the  question  was  ably  examined  by  Charl- 
ton,  J.  (Georgia),  on  habeas  corpus  bringing  up  a 
prisoner  charged  by  the  warrant  of  commitment 
with  stealing  a  negro.  Several  of  the  authorities  re- 
ferred to  in  McLeod's  case  were  cited  and,  on  the 
strength  of  these  he  held,  that  even  before  indict- 
ment the  court  could  not  examine  beyond  the  orig- 
inal depositions.  State  v.  Asselin,  Charlt.,  184. 

44.  Bail  or  discharge— felony  after  indictment— ex- 
tent of  inquiry.    A  fortiori,  said  the  Supreme  Court 
in  People  v.  McLeod,  1  Hill,  397,  such  affidavits  can- 
not be  noticed  on  habeas  corpus  after  indictment 
found ;  and  they  cited  several  books  and  cases  to 
show  that,  at  this  stage,  even  the  original  deposi- 
tions will  not  be  looked  into.    1  Chit.  Cr.  L.,  129 ; 


*page  of  the  pamphlet  would  so  swell  [*669 
this  article  that,  as  regards  them,  we  mustcon- 
tent  ourselves  with  giving  what  the  lawyers 
call  equitable  notice;  that  is,  enough  to  put  on 
their  guard  such  parties  as  may  be  concerned 
to  know  the  truth. 

Cited  in— 60  N.  Y .,  570,  571  (19  Am.  Rep.,  218,  219) : 
58  How.  Pr.,  397 ;  24  Minn.,  90. 

Petersd.  Bail.,  521 ;  Rex  v.  Dalton,  2  Str.,  911 ;  Ld. 
Mohun's  case,  1  Salk.,  104;  Sutherland  J.  in  Exparte 
Tayloe  case,  5  Cow.,  56 ;  see  1  Hill,  393.  The  court 
observed  :  "Nothing  is  better  settled  on  English  au- 
thority than  that,  on  habeas  corpus,  the  examina- 
tion as  to  guilt  or  innocence  cannot,  under  any  cir- 
cumstances, extend  beyond  the  depositions  or 
proofs  upon  which  the  prisoner  was  committed  :"  1 
Hill,  394 ;  and  they  had,  as  we  have  seen,  just  before 
shown  that  even  these  were  cut  off  by  indictment. 
The  result  is,  that  in  no  case  will  the  court  go  be- 
hind an  indictment  to  inquire  into  the  merits.  In  a 
note  to  People  v.  McLeod,  1  Hill.  393,  ».  c,  two 
American  cases  are  added  to  the  same  point,  viz.: 
The  Territory  v.  Benoit,  1  Mart.  La.,  142,  and  Col. 
Burr's  case,  C.  C.  U.  S.,  before  Marshall,  Ch.  J.,  1 
Burr's  Tr.  by  Rob.,  18-20,  106,  306, 308.  For  this,  there 
are  two  reasons.  The  first  is  well  rendered  by  Ruffin, 
J.,  in  State  v.  Mills,  2  Dev.  N.  C..  421, 422,  viz.:  "After 
bill  found,  a  defendant  is  presumed  to  be  guilty  to 
most,  if  not  to  all  purposes,  except  that  of  a  fair 
and  impartial  trial  before  a  petit  jury.  This  pre- 
sumption is  so  strong  that  in  the  case  of  a  capital 
felony  the  party  cannot  be  let  to  bail."  On  this 
ground  bail  appears  to  have  been  denied  by  Patti- 
son,  J.,  in  Regina  v.  Guttridge.  9  Carr.  &  P.,  228 ;  and 
by  Ld.  Abinger.  Ch.  B.,  in  Regina  v.  Chapman,  8  Id., 
558.  In  the  last  case  the  Ld.  Ch.  B.  said  he  knew  of  no 
such  case  in  which  the  prisoner  had  been  admitted  to 
bail ;  and  though  he  conceded  that  he  might  bail 
in  his  discretion,  yet  it  was  a  discretion,  he  said,  that 
had  never  been  exercised.  The  other  reason  is  giv- 
en in  Ld.  Mohun's  case.  He  being  accused  of  partic- 
ipating in  a  duel  between  Mr.  Cooteand  another,  in 
which  Mr.  Coote  was  killed,  the  case  was  examined 
before  a  coroner,  depositions  taken,  and  an  inqui- 
sition of  murder  found.  Ld.  Holt,  Ch.  J.,  at  his 
chambers,  looked  into  the  depositions  taken  before 
the  coroner  and  let  Ld.  Mohun  to  bail.  On  the  last 
day  of  Mich.  Term.  9  Win.  III.,  he  appeared  in  the 
Court  of  K.  B.,  and  his  counsel  moved  that  the  bail 
be  continued,  alleging  that  the  same  witnesses  had 
been  examined  before  the  grand  jury  as  upon  the 
inquisition  before  the  coroner.  But  it  was  answered: 
"There  would  be  a  difference  between  an  inquisi- 
tion found  before  the  coroner,  where  the  deposi- 
tions are  in  writing  and  examinable,  and  an  indict- 
ment of  murder  found  before  a  grand  jury,  where 
the  evidence  is  secret  and  they  are  sworn  not  to  dis- 
cover it :  and  there  may  be  more  evidence  given  to 
a  grand  jury  than  was  given  to  the  coroner ;  and 
more  evidence  may  be  also  given  upon  the  trial 
than  was  given  to  the  grand  jury,  for  the  party  may 
conceal  part  of  his  evidence  to  prevent  practices." 
The  court  inclined,  for  these  reasons,  to  commit 
him  :  and  they  finally  did  so,  on  learning  there  would 
shortly  be  a  Parliament,  intimating  that  the  indict- 
ment might  be  removed  by  certiorari  before  the 
lords,  who  might  bail  him  if  they  chose.  It  is  evi- 
dent, however,  that  he  was  not  bailed  by  the  Lords; 
for  at  his  trial,  about  two  years  after  (It  Win.  III.), 
he  was  brought  from  the  tower  in  custody  of  the 
chief  governor.  These  facts  are  all  clearly  collect- 
ible from  the  report  of  the  trial,  13  How.  St.  Tr., 
1033,  and  the  report  of  the  motion  to  continue  the 
bail.  Skin.,  683.  A  more  full  history  of  the  case  is 
here  given,  because  it  is  sometimes  said  that  the 
motion  to  continue  the  bail  was  at  Holt's  chambers: 
whereas,  it  was  the  original  motion  only  that  was 
there  made.  Pursuant  to  the  recognizance  then 
taken,  Ld.  Mohun  appeared  in  open  court,  which 
refused  to  continue  the  recognizance.  Instead  of 
being  let  to  bail  by  the  Lords,  we  have  a  mere  inti- 
mation in  Skinner  that  they  might  bail,  Be  this  as 
it  may,  however,  the  practice  has  been  considered 
so  entirely  settled  ever  since,  that  the  court  never 
look  into  the  merits  on  the  question  of  bail,  after 
an  indictment  has  been  found.  Ld,  Mohun's  was  a 
very  slight  case:  and  he  was  finally  acquitted  unan- 
imously, on  the  ground  that  he  tried  to  prevent  the 
murder  of  Mr.  Coote,  instead  of  having  promoted  it. 
His  offense  did  not  amount  even  to  manslaughter, 
for  the  acquittal  was  general.  So  Holt,  doubtless, 
saw  from  the  depositions.  The  very  opening  of  the 
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ease  before  the  Lords,  left  room  to  infer  that  the  ac- 
cused started  with  thf  design  to  prc\ent  tin-  duel, 
t>y  all  the  means  in  his  power.  Yet.  being  Inflict*  >\. 
the  K.  H.  would  not  inquire  even  Into  the  original 
depositions.  The  year  alter  Ld.  Muhun's  acquittal. 
Mich.,  12  Win.  111.,  Capt.  Kirk's  case  (mentioned  5 
Mod.,  454),  appears  to  have  been  before  the  K.  11.  on 
u  similar  apjilieation  to  ball.  Kac.  Abr.  Hail  In  Cr. 
Cas.,  1>,  marg.  »<•  Tin-  book  says  the  resolution  was, 
"that  they  will  not  bail,  after  a  bill  for  murder 
found,  though  the  1m  t  were  plainly  manslaughter." 
In  State  v.  Rockalcllnw.l  Halst-,  Ho'-',  affidavits  were 
read  after  the  Indictment  was  quashed ;  but  the 
court,  for  reasons  independent  of  the  affidavits,  de- 
clined to  allow  bail.  In  the  ease  of  State  v.  Hill,  1 
Rep.  Const.  Ct.  S.  C.,  242,  they  were  received  i.y  a 
divided  court,  and  bail  allowed.  No  cases  were  cit.  d 
whieh  sanctioned  this  practice  on  the  question  of 
guilt:  though  several  were,  to  show  the  general 
power  of  the  court  to  bail  in  all  cases.  Smith, ./. 
dissenting,  took  the  correct  distinction.  He  admit- 
ted the  power,  but  relied  on  Ld.  Mohun's  case  as 
conclusive  against  the  propriety  of  its  exercise.  Far- 
rington's  ease  there  cited  as  from  2  Johns.,  222.  is  in 
8  Jones,  222.  It  does  not  appear  in  Jones  to  what 
question  affidavits  were  allowed.  It  is  not  paid  they 
67O*]  were  received  to  disprove  the  *charge.  The 
case  of  Commonwealth,  ex  rel.  Norton,  v.  Deacon,  8 
Serg.  &  R.,  72,  is  a  very  strong  illustration  of  the 
rule  that  an  indictment  is  conclusive  evidence  of 
guilt,  on  a  proceeding  by  Itabeau  CM  pi/*. 

Since  the  decision  in  People  v.  WcLeod,  diligent 
search  seems  to  have  been  made  by  Judge  Tall- 
madge  for  an  instance  in  which  some  court  has,  on 
habeas  cor^ux,  examined  the  merits,  after  indict- 
ment :  and  he  has  succeeded  in  finding  only  one,  viz.: 
Jackson's  case,  decided  in  the  English  admiralty. 
Trin.  Term,  4  Geo.  I.,  on  motion  to  bail  after  an  in- 
dictment for  piracy.  See,  26  Wend.,  693.  This  would 
be  but  poor  authority,  at  best,  against  the  unbroken 
series  of  decisions  in  the  K.  B.  and  other  superior 
courts  for  more  than  a  century.  See,  ante,  pp.  644- 
t>46.  But  the  case  itself  was  overruled  by  Washing- 
ton, J.,  of  the  Supreme  Court  of  the  U.  S.,  A.  D. 
1813.  There,  one  Reese  being  indicted  for  piracy,  his 
counsel  proposed  to  go  into  evidence  against  him, 
to  show  that  he  ought  to  be  bailed.  But,  per  Wash- 
ington, J. :  "The  bill  of  indictment  being  found,  we 
do  not  feel  ourselves  at  liberty  to  inquire  into  the 
evidence  against  him."  United  States  v.  Reese,  3 
Wash.  C.  C.,  224.  The  late  Ch.  J.  Spencer,  in  a  letter 
appended  to  Jwiye  Tall madge's  review,  26  Wend., 
700.  701.  asserts  that,  under  the  legislation  of  New 
York  "the  fact  of  an  indictment  found,  even  for 
murder,  raises  no  objection  to  a  discharge  or  bail- 
ing J"  It  is  enough  to  say  that  the  learned  writer  of 
the  letter  cites  no  express  enactment  giving  coun- 
tenance to  his  rule ;  and  we  ought  not,  unless  it  be 
Inevitable,  to  put  such  a  construction  upon  our  Ha- 
bea*  Coi-pus  Act  as  would  work  complete  impunity 
to  the  most  atrocious  offenders.  The  application  of 
McLeod  was  bold  enough :  but  the  rule  of  the  late 
Chief  Justice  goes  even  further.  McLeod  claimed  to 
overcome  the  indictment  of  murder  and  be  dis- 
charged by  his  own  affidavit ;  for  he  produced  no 
other  evidence  which  bore  even  the  form  of  legal 
authentication.  The  letters  of  Mr.  Webster  and  Mr. 
Fox  were  no  more  than  naked  hearsay,  and  were 
founded  on  nothing  but  hearsay.  The  Supreme 
Court  thought  even  this  a  very  weak  case.  But, 
according  to  Ch.  J  8pencer,an  indictment  for  mur- 
der by  a  grand  jury  amounts  to  nothing.-  Even  an 
affidavit  of  the  prisoner  himself  is  unnecessary  to 
obtain  a  discharge:  for  unless  the  Attorney-General 
can  produce  something  more  than  an  indictment, 
"no  objection"  exists,  and  the  prison  doors  must  be 
thrown  open  !  It  is  still  believed,  however,  thattbe 
force  ascribed  to  an  indictment  by  Ruffln,  J".,  cited 
ante,  p.  668,  remains  unshaken  either  by  reason,  leg- 
islation or  authority.  In  the  same  letter,  Ch.  J. 
Spencer  refers  to  an  enactment  drawn  by  himself, 
which  he  thinks  authorizes  an  examination  into 
matters  aliwirle.  He  admits  that  this  enactment  Is 
brought  Into  the  Revised  Statutes :  and  yet  the  Su- 
preme Court  have  twice  examined  the  very  provis- 
ion cited  by  him  without  discovering  that  it  gives 
color  for  looking  into  the  facts  on  which  process  is 
founded.  The  50th  section  of  2  R.  8.,  471,  which  has 
been  already  considered,  ante.  pi.  30,  is  the  strongest. 
This  section  was  vouched  in  the  Matter  of  Clark,  9 
Wend.,  212,  220.  Clark  was  in  custody  under  process 
on  a  charge  of  criminal  fraud  :  and.  upon  hcthrax 
corpus,  made  an  affidavit,  as  McLeod  did,  that  he 
was  not  guilty.  Savage,  Ch.  J.,  said :  "The  4Sth  > 
section  [50th  in  second  edition]  permits  the  party 
upon  return  of  the  habeas  corpus,  to  deny  on  oath  ' 
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any  of  tin  nut.  rial  facts  set  forth  in  the  return,  or 
allege  any  tan  to  hl.ou  the  detention  unlawful  ;iui<l 
then  the  eonii  or  officer  (hall,  inn  Mimmnrv  way, 
proceed  to  hear  proofs  and  allegations,  IIIKJ  '<'. 
of  t  he  party  as  justice  may  require.  Under  this  sec- 
tion the  prisoner  hat  made  an  affidavit  denying  all 
criminality  or  fraud,  etc.,  charged  'against  1*071 
him.  etc.  Hut  whether  he  is  guilty  or  not,  is  not 
the  question  to  be  decided  here  ;  it  is  whether  he 
hasbeen  properly  charged  withguilt,"  eie.  I'nie** 
an  indictment  and  process  of  commitment  upon  it 
have  been  nullified  by  statute,  McLeod  was  "prop- 
erly charged  with  guilt:"  and  there  was  no  more 
latitude  lor  inquiry  aim/trie  than  the  common  law 
allowed.  That,  we  have  seen,  was  noneat  all. 

Independently  of  and  collateral  to  the  merits  on 
which  the  prosecution  is  founded,  there  are  several 
circumstances,  whether  arising  before  or  alter  in- 
dictment, which  may  entitle  to  bail  One  is  u  clear 
want  of  jurisdiction  over  the  subject-matter.  Peo- 
ple v.  McLeod.  1  Hill,  406:  25  Wend..  .VT.'i;  see,  ante. 
p.  661.  So,  if  the  facts  returned  be  falsified  ;  as,  if 
the  officer  return  an  order  of  commitment  or  proc- 
ess for  a  ciime  not  bailable,  when,  in  fact,  it  it.  tor 
some  other  crime  which  is  bailable.  So.  If  a  prison- 
er be  not  indicted  within  the  time  required  by  '.'  K. 
S.,  635,  sec.  26,  or,  if  indicted,  he  be  not  tried  the 
earliest  opportunity,  and  the  delay  be  not  excused 
as  provided  by  2  R.  S.,  017,  sees.  28-30;  in  which  in- 
stances be  may  be  discharged  or  bailed,  as  the  case 
may  require.  State  v.  Stalnakcr.  2  Brev.,  44.  It  is 
said,  it  the  prisoner  be  so  sick  as  to  be  in  danger  of 
his  life,  he  may  be  bailed,  even  after  indictment  for 
murder  ;  though  bail  was  denied,  the  sickness  not 
endangering  life.  Kirk's  case,  5 Mod.,  454.  Bail  was 
allowed  on  this  ground  in  a  case  of  piracy,  after 
indictment,  though  the  sickness  was  not  imme- 
diately dangerous.  United  States  v.  Jones,  3  Wash. 
C.  C.,  224.  In  cases  of  crime  not  capital,  bail  is  some- 
times allowed  at  any  time  before  trial,  with  consent 
of  the  Attorney-General  ordistrictattorney.  1  (hit. 
Cr.  L.,  129  ;  Selfridge,  Tr.  Pamphlet.  If  a  jury  have 
disagreed  in  such  a  ease,  and  been  discharged, and 
the  case  appear  to  be  one  on  which  they  might  fairly 
so  disagree  wit  houtperverpeness.that  may  also  f  01  iii 
aground  for  bail.  Goodwin's  case. 5 City  Hall  Ree.. 
11,  49,  52;  1  Wheel.  Cr.  Cas.,  443.  So,  where  an  in- 
dictment is  plainly  frivolous,  as  if  it  be  for  a  crime 
not  known  to  the  law,  the  prisoner  may,  perhaps, 
be  let  to  bail.  Thestatute above  cited,  authorizing 
a  discharge  on  the  ground  that  a  trial  is  unreasona- 
bly delayed,  does  not,  it  seems,  apply  to  a  per.-on 
out  on  ball ;  but  only  to  an  actual  prisoner.  Logan 
ads.  The  State,  2  Const.  Rep.  S.  C.,  493.  In  order  to 
warrant  a  discharge  because  of  delay,  the.  state 
must  be  in  fault.  Bird  v.  The  State,  1  How.  Miss., 
163:  see,  State  v.  Marco.  Charlt.,  24. 

Considerable  of  unnecessary  doubt  and  confusion 
in  respect  to  this  branch  of  the  law  is  sometimes  oc- 
casioned by  a  careless  or  superficial  examination  of 
the  cases.  A  striking  example  is  furnished  in  the 
observations  of  Judge  Tallmadge  upon  that  part  of 
the  opinion  of  the  Supreme  Court  in  People  v.  Mc- 
Leod, which  relates  to  the  practice  on  habeax  cor- 
jni*.  He  says:  "The  principle  advanced  by  tin- 
judge  (Cowen)  IP,  that  a  man  charged  with  mur- 
der by  the  finding  of  an  indictment  by  a  grand 
jury,  cannot,  under  any  circumstances,  be  ad- 
mitted to  ball,  or  be  discharged  on  haftea»  corjnis;" 
26  Wend.,  692;  and  he  then  occupies  several  pages 
in  an  attempt  to  show  that  so  broad  a  propo- 
sition is  not  sustained  by  the  authorities.  Id.,  pp. 
(KI2-695.  The  opinion  contains  no  such  proposition. 
It  affirms  only  that,  on  habeax  ctn~i>w>,  after  indict- 
ment, evidence  ought  not  to  be  heard  upon  the 
question  of  guilt  or  innocence :  and  in  this  respect 
it  but  reiterates;,  as  we  have  seen  the  almost  uni- 
form language  of  the  courts.  The  words  "  under 
any  circumstances,"  occur  in  the  opinion  only 
once,  and  then  in  the  connection  now  mentioned. 
25  Wend.,  568;  1  Hill,  394. 

*45.  Bait  or  discharge  in  cases  of  felony  be-  [*67!8 
fore  indictment—  Deposition*,  how  estimated.  The 
court  or  officer  does  not.  even  before  indictment, 
examine  the  depositions  with  a  view  finally  to  set- 
tle the  question  of  guilt  or  innocence.  No  judg- 
ment is  sought  to  be  formed  "whether  the  facts 
amount  to  a  felony  or  not:  but  merely  whether 
enough  be  charged  to  justify  u  detainer  of  the  pris- 
oner and  put  him  upon  his  trial."  Rex  v.  Homer, 
Cald.,  295,  296.  If  there  appear,  on  looking  into  the 
depositions,  a  sufficient  ground  laid  for  detaining 
him,  he  is  to  be  remanded;  but  If  not,  he  may  In- 
bailed.  Id..  296.  297;  1  Leach.,  270,  4th  Lond.  ed.; 
People  v.  McLeod.  1  Hill,  396,  397,  and  «.;  see. 
United  States  v.  Hamilton,  3  Dall.,  17.  The  que»- 
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tion  on  the  evidence  is,  in  general,  not  whether 
there  shall  be  a  discharge,  in  whatever  mode  the 
crime  may  be  expressed  in  the  warrant  of  commit- 
ment ;  but  only  whether  the  prisoner  may  be  let  to 
bail.  State  v.  Everett,  Dudl.  Law  Hep.,  S.  C.,  295, 
299;  1  Hill,  N.  Y.,  398,  401,  in  n.  Moreover,  the  com- 
mitment being  on  a  charge  of  felony,  the  rule  is 
general,  not  to  say  universal,  that  unless  the  case 
appear  on  the  depositions  to  be  a  very  doubtful 
one,  the  prisoner  cannot  be  let  to  bail,  though  the 
crime  be  not  capital.  The  question  whether  bail 
should  be  allowed  by  reason  that  the  imprisonment 
could  be  only  for  a  term  of  years,  was  raised  in  Ex 
parte  Tayloe,  5  Cow.,  39.  It  appears  to  have  been 
discussed  with  great  earnestness  and  ability.  The 
coroner's  inquisition  found  Tayloe  guilty  of  man- 
slaughter in  killing  his  school- fellow  at  Kinderhook 
Academy.  He  was  brought  before  the  Supreme 
Court  on  habeas  corpus,  who  examined  the  deposi- 
tions :  the  prisoner  offering  good  bail  for  his  ap- 
pearance and  trial.  The  crime  was  punishable  in 
the  state  prison  for  a  term  not  less  than  three  nor 
more  than  fourteen  years,  in  the  discretion  of  the 
court ;  see,  3  R.  S.,  811 ;  and  the  powers  of  the  Su- 
preme Court  and  their  duty  in  respect  to  bailing 
prisoners  on  habeas  corpus  were  the  same  then  as 
now.  No  doubt  was  entertained  that  the  crime 
would  not  amount  to  one  of  a  higher  grade  than 
manslaughter.  It  was  strenuously  insisted  that, 
though  the  proof  might  clearly  make  out  this  of- 
fense, yet,  as  it  was  punishable  by  imprisonment 
for  a  term  of  years  only,  the  court  should  let  Tay- 
loe to  bail;  it  being  understood  that  his  connections 
were  rich  and  capable  of  procuring  bail  in  such  an 
amount  as  would  insure  his  appearance  to  stand  his 
trial.  Counsel  insisted  that,  as  the  crime  was  neither 
actually  nor  technically  capital,  the  case  was  not 
within  the  English  rule  denying  bail  in  cases  of  fel- 
ony; the  punishment  in  England  being  capital. 
The  Supreme  Court,  however,  unanimously  refused 
to  recognize  any  distinction,  and  put  the  case  on 
the  same  ground  as  if  the  punishment  had  been  cap- 
ital, viz.:  whether  the  evidence  collectible  from  the 
depositions  left  the  question  of  manslaughter  in 
serious  doubt.  Thinking  it  did  not,  they  refused  to 
receive  bail,  and  remanded  the  prisoner.  The  court 
felt  no  difficulty  from  the  coroner's  inquisition, 
and  agreed  to  the  distinction  that,  though  after  in- 
dictment they  could  not  look  into  the  evidence,  yet 
the  inquisition  formed  no  impediment.  All  the 
more  material  English  cases  were  cited  to  the  point 
and  commented  upon,  and  may  be  more  readily  re- 
ferred to  from  that  case  than  from  any  quotations 
which  can  be  made  here.  The  result  was  found  to 
be,  that,  in  all  cases  of  commitment  for  felony,  un- 
less there  be  serious  doubt  of  guilt  on  the  people's 
own  evidence,  it  is  not  a  case  for  bail ;  and  such  is 
the  rule  at  the  present  day.  See,  United  States  v. 
Johns..  4  Ball..  412,  413 ;  Commonwealth  v.  Trask,  15 
Mass..  277. 

673*]  *The  rule  in  Ex  parte  Tayloe  case  is  in  full 
accordance  with  the  spirit  in  which  punishments 
have  been  mitigated  by  our  criminal  code.  The 
principle,  undoubtedly  was  that,  while  the  amount 
of  punishment  was  reduced,  the  certainty  of  its  in- 
fliction, at  least,  should  not  be  diminished.  The 
crime  there  charged  and  the  punishment,  though 
not  capital  were  still  infamous ;  and,  in  such  cases, 
where  no  reasonable  doubt  of  guilt  arises  upon  the 
evidence  it  is  impossible  for  the  court  to  say  what 
pecuniary  forfeiture  will  compensate  the  conse- 
quences of  impunity.  The  speculation  comprehends 
not  only  the  individual  case,  but  the  interests  which 
a  large  community  have  in  the  faithful  execution 
of  the  criminal  law.  Vigilance  and  certainty  in  this 
respect  can  alone  insure  public  safety  and  tran- 
quillity. Laxity,  while  it  brings  the  administration 
of  justice  into  contempt,  is  sure  to  result  in  the 
greatest  of  social  evils— the  indiscriminate  punish- 
ment of  guilt  and  innocence  at  the  hands  of  the  in- 
furiated multitude. 

Valid  process,  alone,  both  in  criminal  and  civil 
cases,  prima  facie  renders  it  obligatory  on  the  court 
or  officer  to  remand.  It  lies  with  the  party  suing 
out  the  writ  to  show  affirmatively  that  it  is  insuffi- 
cient to  authorize  his  detention.  This  follows  from 
the  nature  of  the  writ.  In  cases  of  appeal,  or  those 
in  nature  of  an  appeal,  the  appellee  is  not  bound  to 
begin  de  novo.  The  people  are,  therefore,  under  no 
obligation  to  produce  evidence,  even  in  cases  where 
this  may  be  looked  into.  The  accused  who  appeals 
by  habeas  corpus,  must,  at  his  peril,  show  that  he 
has  been  committed  upon  insufficient  evidence.  It, 
therefore,  behooves  him  to  see  that  the  accusing  ev- 
idence before  the  magistrate  is  reduced  to  the  form 
of  depositions.  If  not,  there  is  nothing  on  which 
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the  appellate  tribunal  can  proceed  in  letting  him  to 
bail ;  and  he  must,  therefore,  be  remanded  to  await 
his  trial.  The  examining  magistrate  enjoys  a  pecu- 
liar advantage,  whether  he  be  a  justice  of  the  peace 
or  coroner,  for  determining  the  weight  of  the  evi- 
dence. It  is  made  the  duty  of  both  to  examine  the 
witnesses  for  the  prosecution,  and  reduce  their  tes- 
timony to  writing  in  the  form  of  depositions.  If 
the  investigation  be  before  a  justice,  he  is  more- 
over to  take  the  examination  of  the  prisoner,  which 
he  is  also  to  reduce  to  writing  ;  and  it  is  made  his 
duty,  on  request,  to  take  the  depositions  of  the  pris- 
oner's witnesses.  These  documents  are  always  ac- 
cessible to  the  parties  litigating  on  the  habeas  cor- 
pus, where  the  original  jurisdiction  has,  for  any  rea- 
son refused  to  bail.  They  are  either  in  the  magis- 
trate's hands,  or  filed  in  the  proper  clerk's  office. 
See.  2  R.  S  ,  592, 593 ;  Id.,  622.  These  magistrates  have 
considerable  power  in  compelling  the  attendance  of 
witnesses.  Id.,  622 ;  1  Chit.  Cr.  L.,  76.  It  follows, 
that  unless  the  committing  magistrate  appear  clear- 
ly to  have  erred  in  his  estimate  of  the  evidence,  the 
appellate  tribunal  should  not  overrule  the  decision 
on  which  the  prisoner  was  committed. 

Indeed,  the  question  whether  bail  shall  be  allowed 
or  not,  is,  in  all  cases  of  felony,  purely  judicial,  not 
only  before  the  appellate  court  or  officer,  but  before 
the  committing  magistrate  or  court.  The  statutes, 
in  giving  power  to  bail,  create  no  ministerial  duty, 
and  impose  no  obligation  beyond  what  rests  upon 
any  judge  in  the  exercise  of  his  powers  as  such. 
Thus,  the  direction  to  the  court  or  officer  to  pro- 
ceed and  let  the  party  to  bail,  if  the  case  be  bailable,  . 

2  R.  S.,  593,  sec.  30,  although  mandatory  in  form, 
can  only  mean  where  he  is  properly  bailable.  A  lit- 
eral C9nstruction  would  be  absurd.    In  one  sense, 
all  criminals  are  bailable  on   habeas  corpus.    The 
statutes  giving  the  original  power  of  bailing   to 
magistrates  and  courts,  *2  R.  S.,  593,  sees.  30-  [*674 
32 ;  Id.,  610,  sees.  57,  58,  and  see,  People  v.  Huggins, 
10  Wend.,  464,  must,  doubtless,  be  taken  in  the  same 
sense.  The  duty  to  bail,  however,  has  been  supposed 
to  be  ministerial,  and  the  justice  or  other  officer 
theref  ore  obliged  to  allow  bail  under  peril  of  a  pros- 
ecution.   Barbour,  Grim.  Treat.,  501.    Clearly  the 
remark  cannot  be  extended  beyond  a  mere  misfle- 
meanor;  and  the  assertion  of  an  absolute  obligation 
beyond  that,  must  have  been  an  inadvertence  in 
the  author  of  this  excellent  book.    In  cases  of  fel- 
ony, the  question  turns  on  the  weight  of  evidence  ; 
and  the  rule  of  judgment  is  in  this  respect  the  same 
whether  the  case  be  before  a  justice  or  other  com- 
mitting- court  or  magistrate,  or  before  a  court  or 
commissioner  upon  habeas  corpus.    If  any  distinc- 
tion exist,  it  is  in  favor  of  the  court  or  officer  pro- 
ceeding on  habeas  corpus;  but  in  truth  there  is 
none,  exeent  only  the  distinction  of  power.    This 
is  shown  with  great  success  by  Junius  in  his  let- 
ter to  Ld.  Mansfield.    2  Woodf.   Junius,  113,   115, 
Phila.  ed.,  of  1836,  let.  LXVIII.    He  lays  down  the 
rule  as  it  may  be  collected  from  Tayloe's  case :  "Fa- 
vorable circumstances,  alleged  before  a  judge,  may 
justify  a  doubt  whether  the  prisoner  be  guilty  or 
not:  and  where  the  guilt  is  doubtful,  a  presump- 
tion of  innocence  should  in  general  be  admitted. 
But  when  any  such  probable  circumstances  are  al- 
leged, they  alter  the  state  and  condition  of  the  pris- 
oner.   He  is  no  longer  that  all-but-convicted  felon 
whom  the  law   intends,  and  whom  by  law  is  not 
bailable  at  all."    The  object  of  Junius  was  to  show 
that  a  thief  taken  in  the  mainour  was  not  bailable 
even  on  habeas  corpus.    A  corrupt  exercise  of  pow- 
er either  in  granting  or  denying  bail,  is  punisha- 
ble. In  Rex  v.  Clarke,  2  Str.,  1216,  the  K.  B.,  ordered 
an  information  against  a  justice  of  the  peace,  for 
letting  to  bail  a  man  whom  he  had  committed  on  a 
charge  of  horse  stealing.  The  court  said  they  should 
not  have  bailed  him  themselves.    In  Ex  parte  Allen, 

3  Nev.  &  Mann.,  35,  three  justices  at  first  let  a  man 
charged  with  felony  to  b»il ;  but  afterwards,  on  ex-. 
amining  other  witnesses,  they  committed  him.  This; 
was  held  regular,  and  a  habeas  corpus  denied. 

It  has  been  said  that  where  the  charge  appears  to. 
be  wholly  groundless  and  without  suspicion,  the- 
prisoner  may  be  discharged:  and  the  rule  was  acted', 
on  in  Ex  parte  Bollman,  4  Cr.,  125;  see,  1  Chit.  Cr. 
L.,  128.  The  rule  was  also  acted  on  in  the  late  case- 
of  Commonwealth  v.  Ridgway,  2  Ashm.,  247. 

46.  Bail  after  conviction.    It  is  said  a  prisoner  may 
be  let  to  bail  even  after  conviction,  if  it  appear  that 
there  is  doubt  on  the  law  of  the  case ;  and  especial-- 
ly  where  the  law  is  asrainst  the  prosecution.    Bac. 
Abr..  353.  Bail  in  Cr.  Cas.,  D ;  and  see,  2  R.  S.,  616, 
sees.  23-26. 

47.  Boil  after  sentence.    The  party  may,  in  eases- 
not  capital,  sometimes  be  bailed  after  sentence.    On. 
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a  writ  of  error  being  brought,  the  Chancellor,  a  Jus- 
tice of  the  Supreme  Court  or  a  circuit  Judge  may 
let  to  bail  on  halteas  conws.  2  K.  8..  620,  sec.  19,  In 
connection  with  the  previous  section  14  of  the  same 
article.  This  he  will  always  refuse  to  do,  however, 
unless  the  case  be  very  doubtful  on  the  merits.  See, 
State  v.  Ward.  2  Hawk,  443. 

48.  Notice  of,  and  mimber  of  bail.    If  the  object 
be  to  obtain  ball,  notice  should  be  (riven  with  the 
names  and  residence  of  the  persons  proposed:  and  In 
675*]  cases  of  felony,  "the  settled  course  is  to  re- 
quire four  persons  as  bail.    This  is  said  in  The  King 
v.  Shaw,  6  Dowl.  &  R.,  154,  to  be  the  Invariable  rule 
of  the  K.  B.,  whose  practice  governs  the  Supreme 
Court  of  N.  Y.  in  cases  not  otherwise  specially  pro- 
vided for.  Notice  should  be  given  for  the  same  time 
and  in  the  same  manner  as  in  civil  cases.  1  Chit.  Cr. 
L.,  98-100. 

49.  Remanding  the  prisoner.    It  is  scarcely  neces- 
sary to  observe  that,  where  the  prisoner  is  neither 
discharged  nor  bailed,  he  is  to  be  in  general  remand- 
ed to  the  original  custody.  That  custody  may,  how- 
ever, be  changed  when  it  shall  appear  legally  to  be- 
long to  another.    2  R.  S.,  470,  sec.  48 ;  see,  Bac.  Abr. 
Habeas  corpus,  B.  pi.,  13;  1  Chit.  Cr.  L.,  123,  n.  A, 
and  cases  there  cited. 

50.  Recommitment  for  the  same  cause.    After  once 
being  discharged,  the  prisoner  is  protected  from  re- 
commitment for  the  same  cause,  under  a  very  se- 
vere penalty,  if  the  recommitment  be  with  knowl- 
edge.   The  exception  of  commitments  for  causes 
not  to  be  deemed  the  same,  are,  in  many  respects  so 
indefinite  as  to  deter  any  prudent  officer  from  risk- 
ing a  litigation  on  the  penalty,  which  is  $1,250  in  all 
cases,    be  the  matter  of  whatever  trifling  conse- 
quence.   2  R.  8.,  473,  sees.  61,  62.    It  Is  remarkable 
that,  even  where  an  adjudication  discharging  a  pris- 
oner has  been  reversed  on  certiorari,  it  is  not  men- 
tioned among  the  excepted  cases.    Probably  any 
court  of  appeal  might  be  protected  in  awarding  a 
recommitment  as  It  seems  the  Court  of  Errors  may 
on  the  cause  coining  there.    Sec.  73.    See  a  case  of 
lawful  recommitment,  Ex  parte  Milburn,  9  Pet.,  704. 

In  Yates  v.  Lansing,  5  Johns.,  282,  S.  C.  on  error, 
9  Id.,  395,  it  was  held  that  an  order  of  a  court  or 
judge  for  recommitment,  being  a  judicial  act,  was 
not  within  the  then  statute  imposing  the  penal- 
ty; but  that  this  was  confined  to  officers  acting  min- 
isterially. Its  extension  to  judicial  officers  was  de- 
nounced as  a  pernicious  construction,  inasmuch  as 
it  struck  at  judicial  independence.  The  present 
statute,  however,  has,  notwithstanding,  compre- 
hended judicial  acts  of  recommitment,  and  all  oth- 
ers done  knowingly.  2  R.  S.,  473,  sec.  62. 

51.  How  far  a  decision  on  habeas  corpus  shatt  con- 
clude the  parties.    The  provisions  against  a  recom- 
mitment for  the  same  cause  would  seem  to  indicate 
that  the  courts  had  refused  to  regard  the  order  for 
discharge  or  letting  to  bail  as  an  estoppel  against  a 
second  application.    In  the  case  of  Mercein  v.  The 
People,  25  Wend.,  64.  a  father  obtained  a  haJteas  cor- 
pu*  for  his  infant  child,  detained  by  its  mother;  and 
It  appeared  that  a  former  writ  had  been  sued  out, 
upon  which  an  order  was  made  refusing  to  Inter- 
fere.   Held,  prima  facie,  a  bar.    On  another  writ 
afterwards  issued  out  of  the  Supreme  Court,  they 
thought  the  former  proceedings  were  not  a  bar 
after  the  circumstances  had  so  far  changed ;  e.  0.,by 
the  child's  greater  age,  as  to  render  it  proper,  be- 
yond all  reasonable  doubt,  that  the  father's  para- 
mount right  should  be  enforced.  People,  ex  rel.  Bar- 
ry, v.  Mercein,  ante,  399.    And  see.  Commonwealth 
v.  Addicks,  2  Serg.  &  R.,  174.    In  Pennsylvania,  the 
rehearing  on  a  second  habeas  corpus  seems  to  de- 
pend upon  whether  the  court  deem  it  expedient. 
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Accordingly,  in  Ex  parte  Lawrence,  6  Minn..  304.  a 
halieiin  rariniN  wan  applied  for  to  tiring  up  tin-  body 
of  one  claimed  as  a  slave,  but  who  (the  petition  al- 
leged) was  free.  The  case  had  been  heard  hei'on- 
upon  u  like  writ,  and  the  'prisoner  remanded.  1*676 
The  court  declined  granting  the  second  applii •utinn, 
observing,  that  the  party  might  resort  to  a  li-mnn. 
replcgiando.  They  added:  "The  court  are  not,  bow- 
ever,  to  be  understood  assaying,  that  they  have  not 
authority  to  issue  a  halteas  corpus  in  such  a  case,  if 
they  should  think  it  expedient."  A  previous  decis- 
ion In  such  a  case  would  clearly  settle  no  right  of 
property ;  for  If  It  did,  even  the  AomifMrepleofcmdo 
would  be  barred.  See.  also,  State  v.  Frazer,  Dudl. 
(Ga.).  42.  The  Pennsylvania  doctrine  on  this  §ub- 
k-ct,  it  is  believed,  will  be  found  analogous  to  that 
held  by  the  New  York  courts  in  respect  to  decisions 
made  upon  non-enumerated  motions.  See,  People. 
ex  rel.  Barry,  v.  Mercein.  ante,  416,  417.  See,  further, 
Commonwealth  v.  Hambright,  4  Serg.  &  R..  149. 

62.  Habeas  corpus  act  applies  to  all  writs  of  habeas 
corpus.  It  is  declared  that  the  several  provisions 
of  the  Habeas  Corpus  Act,  2  R.  8.,  462-477,  "  shall  be 
construed  to  apply,  so  far  as  they  may  be  applica- 
ble, and  except  where  otherwise  provided,  to  every 
writ  of  habeas  corpus  authorized  to  be  issued  by  any 
statute  of  this  State."  2  R.  8.,  477,  sec.  88. 

53.  Of  the  writ  of  certiorari  at  the  prisoner's  elec- 
tion.   Ittseems  to  be  almost  peculiar  to  our  system, 
that  the  prisoner  may,  at  his  pleasure,  instead  of  re- 
sorting to  a  habeas  corpus,  have  his  case  heard  on  a 
certforar(,directed  to  tne  person  holding  him  in  dur- 
ance.   The  remedy  by  this  writ  is  nearly  concurrent 
with  that  by  habeas  corpus ;  and  the  directions  for 
proceeding  under  it,  are  mutatis  mutandis,  the  same 
as  those  in  respect  to  the  latter.    See,  2  R.  S.,  466,  et 
sea. 

54.  Decision  upon  habeas  corpus  or  certiorari— how 
reviewed.    To  prevent  abuses  of  the  halieas  corpus 
and  certiorari  among  the  multitude  of  magistrates 
holding  such  great  power  under  these  writs,  a  certio- 
rari is  allowed  to  the  Supreme  Court,  and  a  writ  of 
error  thence  to  the  court  of  dernier  rtssort ;  2  R.  S.. 
474,  sees.  71-73 ;  a  proceeding,  however,  of  little  use. 
The  statute  contains  no  provision  for  bringing  up 
the  evidence ;  and,  if  it  did,  the  certiorari,  etc..  not 
being  allowed  till  after  a  final  determination,  and 
being,  therefore,  in  nature  of  a  writ  of  error,  must 
be  totally  inefficient  except  in  cases  where  positive 
statute  or  common  law  directions  appear  to  have 
been  violated  on  the  face  of  the  record.    Independ- 
ently of  these,  even  if  the  evidence  were  returnable, 
the  decision  of  the  magistrate  being  governed  by 
his  own  discretion,  the  superior  court  cannot  inter- 
fere.   It  is  well  settled  that  error  is  not  predicable 
in  a  superior  court  of  what  rests  in  the  discretion  of 
the  court  below  ;  a  rule  which  cuts  off  all  remedy 
by  writ  of  error,  or  certiorari  in  nature  of  a  writ  of 
error,  no  matter  how  flagrant  may  have  been  the 
abuse  of  discretion.    Even  rules  of  practice  and 
precedents  can,  in  general,  serve  for  no  more  than 
mere  guides  of  discretion.    The  officer  having  cog- 
nizance of  cases  on  habeas  corpus  may,  in  the  pleni- 
tude of  his  power,  disregard  them,  and  empty  the 
jails  of  almost  every  prisoner  in  the  State,  for  what- 
ever crime  confined.    There  have  been  but  few  in- 
stances of  review  in  the  higher  courts— all  in  civil 
cases.  These  are  at  best  expensive  and  dilatory,  and 
must  always  prove  unsatisfactory,  from  the  case 
with  which  they  can  be  eluded  by  the  prisoner  whom 
the  court  below  may  have  improvidently  discharged. 

Whether  a  writ  of  error  will  in  any  case  lie  to  re- 
move a  judgment  on  habeas  corpus  rendered  by  a 
State  Court,  to  the  Supreme  Court  of  the  U.  S.,qufere. 
See,  Holmes  v.  Jennlson,  14  Pet.,  540. 
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•9*J     *THE  PEOPLE  v.  WILLIAMS. 

Statute  against    Obtaining    Property,   etc.,   by 
False  Pretenses  —  Indictment. 

A  representation,  though  false,  is  not  within  the 
'Statute  Against  Obtaining  Property,  etc.,  by  False 
Pretenses,  unless  calculated  to  mislead  persons  of 
ordinary  prudence  and  caution. 

Accordingly.where  an  indictment  charged  the  de- 
fendant with  obtaining  V's  signature  to  a  deed  of 
lands,  by  falsely  pretending  that  G.,who  held  a  bond 
and  mortgage  against  V.,  was  about  to  sue  him  on 
the  bond,  foreclose  the  mortgage,  etc.,  and  that  G. 
had  so  told  the  defendant  :  held,  that  the  pretenses 
set  forth  were  not  sufficient  to  warrant  a  convic- 
tion. 

Citations—  Ry.  &  Mood.  Cr.  Cas.,  461,  463;  Roscoe- 
•Cr.  Ev.,  362. 


to  the  Erie  General  Sessions, 
\J  where  Williams  was  convicted  of  obtain- 
ing the  signature  of  one  Van  Guilder  to  a  deed 
of  lands,  by  false  pretenses.  The  case  turned 
mainly  upon  the  sufficiency  of  the  indictment, 
which  charged  the  following  facts,  viz.  :  That 
Williams,  heretofore,  etc.,  at,  etc.,  did  falsely 
pretend  to  Van  Guilder  that  one  Gray  was 
about  to  sue  him,  the  said  Van  Guilder,  on  a 
bond  which  he,  the  said  Gray,  then  held  and 
owned  against  Van  Guilder,  and  that  the  said 
•Gray  was  also  about  to  foreclose  a  certain  mort- 
al O*]  gage  which  he  *then  held  and  owned, 
.and  which  was  a  lien  upon  a  farm  of  Van 
'Guilder,  situate,  etc.,  and  that  he,  the  said 
•Gray,  would  take  said  farm  by  such  foreclos- 
ure away,  and  deprive  the  said  Van  Guilder 
of  the  same;  and  further,  that  the  said  Gray 
had  told  him,  the  said  Williams,  that  he  was 
going  to  sue  him,  the  said  Van  Guilder,  upon 
said  bond,  and  was  going  to  foreclose  the  said 
mortgage:  By  means  of  which  said  false  pre- 
tenses the  said  Williams  did  then  and  there  un- 
lawfully obtain  the  signature  of  said  Van  Guil- 
•der  to  a  certain  written  insirument,  commonly 
•called  a  warranty  deed,  which  said  instrument 
bore  date,  etc.,  and  purported  to  convey  to  said 
Williams  all  that  piece  or  parcel  of  land  known, 
•etc.  [describing  it],  being  the  premises  upon 
which  the  said  Van  Guilder  then  resided;  with 
intent  then  and  there  to  cheat  and  defraud  him 
the  said  Van  Guilder.  Whereas  in  truth,  etc., 
said  Gray  was  not  about  to  sue  said  Van  Guil- 
•der  on  the  bond,  etc.,  and  was  not  about  to 
foreclose  the  said  mortgage,  etc.  ;  and  whereas 
in  truth,  etc.,  the  said  Gray  had  not  told  the 
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said  Williams  that  he  was  going  to  sue  him, 
the  said  Van  Guilder,  upon  said  bond,  or  fore- 
close the  said  mortgage,  etc. 

At  the  trial,  evidence  was  given  of  the  facts 
alleged  in  the  indictment;  and  the  defendant's 
counsel  requested  the  court  to  charge  that  the 
pretenses  laid  were  not  such  as  could  be  made 
the  subject  of  a  criminal  prosecution  under  2 
R.  S.,  677,  sec.  53.  The  court  refused  so  to 
charge,  and  held  the  contrary,  to  which  the  de- 
fendant's counsel  excepted.  The  jury  found 
the  defendant  guilty  :  whereupon  judgment 
was  suspended  and  the  proceedings  brought 
here  by  certiorari,  pursuant  to  2  R.  S.,  736, 
sec.  27. 

Messrs.  E.  Cook  and  D.  Tillinghast,  for 
the  defendant,  contended  that,  to  bring  a  case 
within  the  statute,  the  false  pretenses  must  be 
such  as  may  mislead  men  of  ordinary  prudence 
and  caution  while  engaged  in  the  lawful  pur- 
suits of  business.  2  R.  S.,  677,  sec.  53;  People 
v.  Haynes,  11  Wend.,  566,  per  Nelson,  J.; 
Young  v.  King,  3  T.  R.,  102,  per  Kenyon,  Ch. 
J.  *The  pretenses  alleged  in  the  pres-  [*11 
ent  case  are  not  of  that  character.  True,  the 
indictment  shows  the  defendant  told  Van  Guil- 
der a  falsehood;  but  that  is  not  enough.  It 
was  a  falsehood  unproductive  of  any  legal  in- 
jury— a  mere  moral  irregularity,  at  most.  Its 
direct  tendency  was  to  quicken  Van  Guilder 
in  the  payment  of  a  debt  due  from  him,  Peo- 
ple v.  Thomas,  3  Hill,  169,  and,  in  its  own  nat- 
ure, it  was  not  calculated  to  operate  any  other 
result.  If  he  was  influenced  by  it  to  attempt 
a  transfer  of  his  property  beyond  the  reach  of 
creditors,  the  act  is  the  legitimate  offspring  of 
his  own  folly  or  fraud,  and  not  of  the  false- 
hood charged  upon  the  defendant.  The  stat- 
ute could  not  have  been  intended  for  such 
cases. 

Mr.  H.  W.  Rogers,  District  Atty..  contra, 
insisted  that  the  case  was  within  both  the  let- 
ter and  spirit  of  the  statute.  The  English 
Statute  33  Hen.  VIII.,  ch.  1,  related  to  frauds 
effected  by  means  of  false  tokens,  and  required 
that  these  should  be  such  as  might  deceive  per- 
sons of  ordinary  prudence.  Though  this  stat- 
ute extended  the  common  law  rule,  it  was 
found  to  be  insufficient;  and  hence  the  enact- 
ment of  30  Geo.  II.,  ch.  24,  which  embraced 
frauds  effected  by  false  pretenses,  as  well  as 
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tokens.  The  latter  has  been  considered  as  ex- 
tending to  every  case  of  obtaining  goods,  etc., 
by  false  representations,  "to  which  persons  of 
ordinary  caution  migbt  give  credit."  Young 
v.  King,  8  T.  R.,  102.  et  seq.  Our  statute  of 
1813,  1  R  L.,  410.  was  substantially  a  tran- 
script of  80  Geo.  II.,  ch.  24,  and  the  course  of 
decision  under  both  has  been  the  same.  See, 
People  v.  Johnson,  12  Johns.,  292.  The  phra- 
seology of  the  present  statute,  2  R.  8.,  677, sec. 
53,  is  more  comprehensive  than  that  of  either 
of  the  others  adverted  to.  It  leaves  no  room 
for  speculating  as  to  the  adequacy  of  the  means 
employed  to  effect  the  fraud;  but  looks  to  the 
fact,  and  embraces  all  "false  pretenses"  by 
which  goods,  etc.,  have  been  actually  obtained. 
That  this  court  have  regarded  it  as  extending 
to  a  new  class  of  cases,  not  provided  for  by 
the  Law  of  1813,  is  evident  from  repeated  ad- 
judications; People  v.  Stone,  9Wend.,182;.P<?0pk 
112*]  *v.  Genung,  II  Id.,  18;  People  v.  Haynes, 
Id.,  557;  People  vl  Herrick,  13  Id.,  87;  People  v. 
Kendall,  25  Id.,  399;  and  if  they  have  not  al- 
ready gone  the  entire  length  of  construing  it 
co-extensively  with  the  fraud  actually  perpe- 
trated by  the  pretenses  used,  they  have  as  yet 
established  no  limit  short  of  that.  The  opin- 
ion of  the  Chancellor  in  People  v.  Haynes,  14 
Wend.,  546,  fully  maintains  the  doctrine  con- 
tended for  here. 

Per  Curiam.  It  is  impossible  to  sustain 
this  indictment  without  extending  the  statute 
to  every  false  pretense,  however  absurd  or  ir 
rational  on  the  face  of  it.  The  charge  is  of 
falsely  representing  to  Van  Guilder  that  he  was 
about  being  proceeded  against  for  a  debt  due 
from  him,  and  that,  by  means  of  the  represen- 
tation, his  signature  was  obtained  to  a  deed  of 
lands.  How  such  a  result  was  made  to  follow 
from  means  apparently  so  inadequate,  we  are 
left  to  conjecture.  Looking  to  the  case  made 
by  the  indictment,  Van  Guilder's  only  ground 
of  complaint  would  seem  to  be,  that  in  attempt- 
ing to  defraud  another  he  bad  himself  been  de- 
frauded. But  whatever  the  fact  is  in  this  par- 
ticular, there  can  be  no  doubt  that  an  exercise 
of  common  prudence  and  caution  on  his  part 
would  have  enabled  him  to  avoid  being  im- 
posed upon  by  the  pretenses  alleged :  and  if  so, 
the  case  is  not  within  the  statute.  See,  Rex  v. 
OoodhaU,  Russ.  &  Ry.  Cr.  Cas.,  461, 463;  Rose. 
Cr.  Ev..  362. 

New  trial  ordered. (a) 

Disapproved— 26  Hun,  80. 

Commented  on— 83  N.  Y.,  449 ;  87  N.  Y.,  565 ;  41  Am. 
Rep.,  399. 

Explained— 4  Denio,  528. 

Cited  in-46  N.  Y.,  473 ;  56  N.  Y..  189 :  68  N.  Y.,  432 : 
16  Hun.  537 ;  4  Barb.,  156 ;  9  Barb.,  673 ;  62  Barb..  75 ; 
44  How.  Pr.,  245;  13  Abb.  N.  S.,  438;  4  Park..  24;  6 
Park..  167:  Sheld.,  44;  19  Wall.,  160;  SOInd.,  477;  33 
Am.  Rep.,  94 ;  67  Ind..  276. 

(a)  See  People  v.  Thomas,  3  Hill,  169,  and  the  cases 
cited  in  note  a  to  that  case. 
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Trover  against  Two  Joint  Bailees — Conversion 
by  Both  Must  Be  Shown — Otherwise  of  Part- 
ners— Demand — Bailment  of  Cows. 

To  maintain  trover  against  two  joint  bailees,  a  de- 
mand of  and  refusal  by  one  is  not  sufficient ;  a  con- 
version by  both  must  be  shown. 
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In  the  case  of  partners  the  rule  is  different :  for 
each  being  the  general  agent  of  the  other,  a  refusal 
by  one  is  evidence  of  a  conversion  by  both.  Per 
Cowen,  J. 

W.  &  R.,  having  hired  of  M.  a  number  of  cows  for 
a  year,  the  former  (W.)  took  possession  of  and  kept 
them  on  his  farm,  several  miles  distant  from  R.'s 
residence.  A  few  months  after  the  hiring.the  cows 
were  sold  under  an  execution  against  W.,  issued 
upon  a  void  justice's  Judgment.  At  the  expiration 
of  the  year,  the  cows  tiflng  still  in  W.'s  possession. 
M.  demanded  them  of  him  and  he  refused  to  deliver 
them  up.  A  like  demand  was  made  of  R.  at  his  resi- 
dence, who  said  "  he  would  have  nothing  to  do  with 
the  matter,"  and  refused  to  go  and  see  W.  on  the 
subject.  Held,  in  trover  against  W.&  R.,  that  wheth- 
er enough  had  been  shown  to  prove  a  conversion  by 
K.was  a  question  of  fact  to  be  submitted  to  the  jury; 
and  the  circuit  judge  having  directed  them  to  find 
a  conversion  by  both,  a  new  trial  was  ordered. 

If  R.'s  refusal  to  act  in  the  delivery  of  the  cows, 
proceeded  from  an  honest  desire  to  avoid  a  litigation 
which  he  supposed  might  arise  out  of  the  sale  under 
the  void  judgment,  be  was  not  guilty  of  a  conver- 
sion. Per  Cowen,  J. 

Otherwise,  if  bis  refusal  to  act  proceeded  from  a 
design  to  countenance  or  aid  W.  in  unlawfully  with- 
holding the  cows  from  M.,  or  to  embarrass  the  lat- 
ter in  his  endeavor  to  obtain  possession.  Per  Cow- 
en,  J. 

In  general,  the  property  being  present,  or  under 
the  undisputed  control  of  the  party  of  whom  it  is 
demanded,  his  mere  neglect  to  deliver,  without  say- 
ing a  word,  or  a  refusal  on  his  part  to  point  out  the 
property  and  act  in  the  delivery,  will  be  prima/ocie 
evidence  of  a  conversion.  Per  Cowen,  J. 

Where  there  is  proof  of  a  positive  and  unexcused 
refusal  to  deliver  on  demand  made,  the  judge  may 
advise  the  jury,  as  matter  of  law.  to  find  a  conver- 
sion. Per  Cowen,  J". 

Citations— Story,  Bailm.,  89,  sec.  116;  1  Cow.,  322  r 
24  Wend.,  178 ;  1  Camp..  439 ;  7  Johns.,  254. 257 ;  1  Chit. 
PI.,  159,  Am.  ed.,  1840 ;  8  Johns.,  446 ;  4  Watts,  418. 

rTROVER  for  six  cows,  tried  at  the  Oneida 
1  Circuit,  in  April  1842,  before  Gridley,  C. 
Judge.  The  case  was  this:  on  a  settlement  of 
accounts  between  the  plaintiff  find  the  defend- 
ant, Williams,  in  April,  1840,  a  balance  was 
found  due  from  the  latter,  who  thereupon 
"  turned  out"  the  cows  in  question  to  apply 
on  the  account.  Roberts,  the  other  defendant, 
was  present  and  acted  as  interpreter  for  Will- 
iams, his  brother-in  law,  who  is  a  Welchman. 
After  the  cows  were  so  turned  out.  the  plaint- 
iff hired  them  to  the  defendants  for  one  year 
at  $2.50  *per  head.  They  were  left  with  [*14 
Williams  for  his  use,  and  never  came  to  the 
actual  possession  of  Roberts,  he  living  some 
four  or  five  miles  from  Williams.  After  the 
expiration  of  the  year  the  cows  were  demand- 
ed of  Williams,  and  he  refused  to  give  them 
up.  On  a  like  demand  being  made  of  Roberts 
at  his  residence,  he  replied  that  "he  would 
have  nothing  to  do  with  the  matter,"  and  re- 
fused to  go  and  see  Williams  on  the  subject. 
The  defendants  proved  that,  in  October,  1840, 
four  of  the  cows  in  question  were  sold  to  one 
Jones,  in  virtue  of  two  executions  upon  judg- 
ments rendered  by  a  justice  of  the  peace 
against  Williams  in  favor  of  Billings  and 
Owens;  but  it  turned  out  that  both  judgments 
were  void,  having  been  rendered  on  confession 
for  more  than  $50  each,  without  the  affidavit 
required  by  2  R.  S.,  245,  sec.  114,  sub.  3.  All 
the  cows  in  question,  except  one  which  had 
been  killed  by  a  son  of  the  defendant  Will- 
iams, were  on  the  premises  of  the  latter  when 
the  demand  was  made.  The  defendants' coun- 
sel insisted  that  no  sufficient  evidence  of  aeon- 
version  by  Roberts  had  been  given;  but  the 
circuit  judge  ruled  otherwise,  and  directed  the 
jury  to  render  a  verdict  for  the  plaintiff 
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against  both  defendants  for  the  value  of  the 
five  cows.  The  defendants'  counsel  excepted; 
and  the  jury  having  fouud  a  verdict  in  accord- 
ance with  the  judge's  directions,  the  defend- 
ants now  moved  for  a  new  trial  on  a  bill  of  ex- 
ceptions. 

Messrs.  J.  Kernan  and  J.  A.  Spencer, 

for  defendants. 

Messrs.  W.  and  C.  Tracy,  for  plaintiff. 

By  the  Court,  Co  wen,  J.  The  plaintiff  be- 
ing the  owner  of  the  cows,  bailed  them  to  the 
defendants  for  one  year  at  a  stipulated  com- 
pensation. The  bailment  was  for  the  special 
benefit  of  Williams,  with  whom  the  cows  were 
left,  Roberts  residing  four  or  five  miles  distant 
from  him.  At  the  expiration  of  the  year  the 
cows  were  demanded  by  the  plaintiff  of  Rob- 
erts at  his  residence.  Roberts  said  he  would 
have  nothing  to  do  with  the  matter.  The  sin- 
gle question  is,  whether  this  was  prima  facie 
15*J  *evidenceof  a  conversion  by  him.  There 
was  no  dispute  on  the  argument,  that  a  con- 
version had  been  made  out  against  Williams. 
No  doubt  is  raised  that  assumpsit  might  have 
been  brought  against  both,  on  the  joint  prom- 
ise to  redeliver,  which  is  implied  by  law; 
Story,  Bailm.,  89,  sec.  116;  but  it  is  denied  that 
trover  will  lie  against  Roberts,  except  for  an 
actual  conversion  by  him,  to  be  shown  by  at 
least  an  unqualified  refusal  to  deliver. 

It  was  held  in  Lockwood  v.  Bull,  1  Cow., 322, 
that  the  two  actions  of  trover  and  assumpsit  are 
not  exactly  concurrent,  that  is  to  say,  mere 
neglect  of  one  or  both  to  deliver  the  property 
to  the  bailor,  will  not  necessarily  furnish 
ground  for  an  action  of  trover;  but  in  a  case 
of  bailees,  though  their  contract  be  joint,  yet, 
to  sustain  trover  against  them  jointly,  a  wrong- 
ful conversion  by  both  must  be  shown.  The 
defendants  were  not  in  the  case  of  partners, 
where  each  being  the  general  agent  of  the  oth- 
er, a  refusal  by  one  is  evidence  of  a  conversion 
as  to  both.  Holbrook  v.  Wight,  24  Wend.,  178. 

The  sale  of  the  cows  on  the  judgments  and 
executions  was  a  mere  sham.  The  proceeding 
was  a  nullity.  The  cows  remained  with  Will- 
iams; and  there  was  nothing  in  the  case,  there- 
fore, which  necessarily  embarrassed  either  of 
the  defendants  in  delivering  them.  If  Roberts 
had  been  in  the  actual  possession  and,  to  a  de 
mand,  had  made  the  same  reply:  "I  will  have 
nothing  to  do  with  the  cows,"  or  "with  the 
matter,"  such  language  might, per  se.have been 
sufficient  evidence  of  a  conversion.  Smith  v. 
Young,  1  Camp.,  439.  But  did  he  mean  any- 
thing more  than  that  he  would  remain  neutral 
in  the  controversy  which  bethought  might  per- 
haps arise  out  of  the  sale?  The  plaintiff  had 
a  right  to  take  the  cows  from  Williams  and 
drive  them  away.  Was  there  in  Roberts'  act 
anything  beyond  a  nonfeasance?  The  goods 
came  lawfully  to  his  possession;  and  to  make 
his  mere  inaction  decisive  evidence  of  a  con 
version — in  other  words,  to  make  it  a  refusal 
1 6*]  — there  should  have  been  an  intent  *to 
embarrass  the  plaintiff  in  his  steps  to  obtain 
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possession.  It  is  not  to  be  denied  that  Roberts' 
conduct  was  open  to  such  a  construction.  He 
was  the  near  relation  of  Williams,  and  his  ad 
vice  to  give  up  the  Cows  would  probably  have 
been  decisive.  If,  by  refusing  to  act,  he  in- 
tended to  collude  with,  or  countenance  or  aid 
Williams  in  depriving  the  plaintiff  of  his  right 
by  means  of  the  sham  judgments  and  execu- 
tions, that  would  amount  to  a  positive  refusal, 
and  so  furnish  the  usual  evidence  of  a  conver- 
sion. Indeed,  if  unexplained,  it  would  be  de- 
cisive evidence  of  a  conversion;  for  a  refusal 
is  considered  such  in  praptice.  I  will  not  deny 
that  a  judge  may  advise  a  jury,  as  matter  of 
law,  on  a  demand  and  refusal  unexcused,  to 
find  a  conversion.  The  refusal  would  be  an 
exercise  of  a  dominion  over  the  property  of  the 
owner  incompatible  with  his  right.  Bristol  v. 
Burt,  7  Johns.,  254,  257.  But  there  must  be  a 
refusal;  something  more,  I  think,  than  a  naked 
withdrawal  from  all  dispute,  in  good  faith, and 
from  a  desire  to  avoid  getting  between  two 
fires.  In  Lockwood  v.  Bull,  Bull  might,  by  go- 
ing to  James,  who  had  got  the  property  and 
held  it  adversely,  have  been  instrumental  in 
its  restoration.  But  the  peculiar  condition  of 
the  property,  it  being  in  dispute,  was  held  to 
be  an  adequate  excuse.  Under  ordinary  cir- 
cumstances, the  property  being  present  or  un- 
der the  undisputed  control  of  the  defendant,  a 
mere  neglect  to  deliver,  without  saying  a  word, 
or  a  refusal  to  point  out  the  property  and  act 
in  the  delivery,  would  be  prima  fade  evidence 
of  a  conversion.  As  was  said  by  Woodworth, 
J.,  in  Lockwood  v.  Bull,  "mere  non-compliance 
with  the  demand,  after  a  reasonable  time  has 
been  afforded  for  a  delivery,  would  be  tanta- 
mount to  a  refusal,  and  presumptive  evidence 
of  a  conversion,  and  throw  upon  the  defend- 
ant the  burden  of  rebutting  the  presumption." 
1  Chit.  PI.,  159,  Am.  ed.  of  1840.  Non-compli- 
ance is  a  virtual  refusal;  Durell  v.  Mosher,  8 
Johns.,  445;  but  in  the  case  at  bar  it  was  qual- 
ified, or  at  least  might  have  been  so  by  the  cir- 
cumstances. In  Lockwood  v.  Butt,  a  majority 
of  the  court  acting  for  the  jury  on  a  case, 
found  for  the  defendant  upon  facts  not  strong- 
er for  *him,  I  think,  than  we  have  here  [*17 
for  Roberts.  The  difficulty  is,  that  here  the 
judge  told  the  jury  in  so  many  words  to  find 
for  the  plaintiff.  Had  he  told  them  the  reply 
of  Roberts  was  equivocal,  and  left  its  meaning 
to  them,  and  they  had  put  the  same  construc- 
tion upon  it  as  he  did,  that  would  have  been 
clearly  right.  Harger  v.  M' Mains,  4  Watts, 
418.  I  am  certainly  with  him  in  the  suspicion 
that  what  Roberts  said  might  have  been  mere 
affectation  of  a  desire  to  avoid  difficulty,  and 
intended  to  countenance  Williams  and  his 
family  in  holding  over  against  the  plaintiff; 
but  strictly,  I  think  the  question  should  have 
been  submitted  to  the  jury.  With  the  case  of 
Lockwood  v.  Bull  before  us,  I  do  not  see  that 
we  can  escape  from  saying  so  much.  For  that 
reason  I  think  there  should  be  a  new  trial. 
New  trial  granted. 

Cited  in— 1  Keyes,  328:  2  Abb.  App.  Dec..  454;  42 
How.  Pr.,  199;  4  Blatchf.,  134;  57  111.,  455. 
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Practice — Action  against  Maker  and  Indorser — 
Severance — Title  of  Proceedings  thereafter. 

In  an  action  against  the  maker  and  indoreer  of  a 
promissory  note,  after  severance  and  judgment 
au-aiust  one  of  the  defendants,  his  name  should  no 
longer  be  used  either  in  the  pleadings  or  proceedings 
against  the  other  defendant. 

Accordingly  where,  after  severance  and  judgment 
against  C.  D..  one  of  the  defendants  in  such  action, 
the  other  instituted  proceedings  for  Judgment  as  in 
case  of  nonsuit,  entitling  his  papers  thus,  "A.  B.  im- 
pleaded  with  C.  D.  ads."  etc. ;  held,  that  they  were 
not  properly  entitled,  and  the  motion  was  therefore 
denied. 

MR.  A.  Taber,  for  the  defendant,  moved 
for  judgment  as  in  case  of  nonsuit  on  an 
affidavit  in  which  the  suit  was  entitled,  A.  B. 
i;n  pleaded  with  C.  D.  at  the  suit  of  the  plaint- 
iff. The  suit  was  originally  commenced  against 
the  two  defendants,  the  one  being  maker,  and 
the  other  indorser  of  a  promissory  note;  but 
the  suit  had  been  severed  and  judgment  per- 
fected against  one  of  the  defendants  before  the 
other  gave  notice  of  this  motion. 

Mr.  J.  L.  Tillinghast.  for  the  plaintiff, 
objected  that  the  affidavit  was  wrongly  enti- 
tled. There  was  no  suit  pending  against  the 
two  defendants  mentioned  in  the  entitling  of 
the  affidavit. 

By  the  Court,  Bronson,  J.  The  objection 
is  fatal.  After  the  severance  of  the  action  and 
2O*j judgment  against  one  of  the*defendants, 
his  name  should  no  longer  be  used  either  in 
the  pleadings  or  proceedings  against  the  other 
defendant.  But  the  motion  may  be  renewed. 

Ordered  accordingly. 


THE  PEOPLE,  ex  rel.  McMASTER  &  HARVKY, 

v. 

THE  BOARD  OF  SUPERVISORS  OF  THE 
COUNTY  OF  NIAGARA. 

Ctn-poratiuns — Associations  Formed  under  Gen- 
eral Banking  Act — Liable  to  Taxation — As- 
#e*smentof —  Valuation — Statute — Profits — In- 
come— Railroad  Companies. 

Associations  formed  under  the  general  Banking 
law  are  corporations :  and,  like  other  moneyed  or 
stock  corporations  deriving  an  income  or  profit,  are 
liable  to  taxation  on  their  capital. 

In  ascertaining  the  sum  to  be  inserted  in  the  as- 
sessment roll,  no  regard  should  be  bad  either  to  ac- 
cumulations or  losses  of  capital  in  the  course  of  the 
business  of  the  Company ;  but  only  to  the  amount 
of  capital  stock  paid  in  and  secured  to  be  paid,  after 
deducting  expenditures  for  real  estate,  and  such  of 
the  stock  as  the  statute  exempts  from  taxation. 
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To  entitle  a  corporation  to  have  its  name  stricken 
from  the  assessment  roll  pursuant  to  1  K.  S..  416,  aec. 
9,  the  affidavit  presented  to  the  Board  of  Supervis- 
ors must  show  that  the  company  is  not  in  the  receipt 
of  any  profits  or  income;  an  affidavit  showing  that 
it  is  not  in  the  receipt  of  any  net  profits  or  income 
is  insufficient. 

The  word  "  income  "  means  that  which  is  received 
from  any  business  or  investment  of  capital,  with- 
out reference  to  outgoing  expenditures.  Per  Bron- 
son, J. 

Otherwise  as  to  the  term  "profits,"  which  generally 
means  the  gain  made  upon  any  business  or  invest- 
ment when  both  receipts  and  payments  are  taken 
into  the  account.  Per  Bronson,  J. 

Railroad  companies  are  not  taxed  upon  their  cap- 
ital, but  upon  the  valuation  of  their  real  estate  in 
the  several  towns  through  which  the  road  passes  ; 
and,  semble,  they  are  liable  to  be  so  taxed,  though 
not  in  the  receipt  of  any  profits  or  income-  Per 
Bronson,  J. 

Ciiations-1  Hill,  616;  1  R.  8.,  387,  389,  414,  tit.  4, 
sees.  1, 2.  6,  9-13 ;  4  Paige.  384,  399. 

rpHE  assessors  of  the  Town  of  Lockport,  in 
J-  the  County  of  Niagara,  assessed  the  Canal 
Bank  of  Lockport,  a  corporation  under  the 
general  Banking  Law,  $140,000  for  its  person- 
al estate.  They  also  assessed  the  Lockport 
Bank  and  Trust  Company,  another  corpora- 
tion under  the  general  Banking  Law,  $4,800 
for  its  real  estate,  and  $102,000  for  personal 
estate.  The  assessors  of  the  several  towns  in 
the  County  through  which  the  road  of  the 
Lockport  and  Niagara  Falls  R.  R.  Co.  passes, 
•assessed  the  company  several  sums  of  [*21 
money  for  its  real  estate,  which,  in  the  aggre- 
gate, amounted  to  the  sum  of  $141,200.  At 
the  annual  meeting  of  the  Board  of  Supervis- 
ors in  October  last,  the  officers  of  these  com- 
panies applied  to  the  Board  to  have  the  names 
of  the  corporations  stricken  from  the  assess- 
ment rolls,  and  they  presented  affidavits, which 
they  were  afterwards  permitted  to  amend  by 
adding  further  affidavits.  The  cashier  of  the 
Canal  Bank  of  Lockport  made  affidavit  "  that 
the  said  bank  has  suffered  a  loss  of  its  capital 
from  the  depreciation  of  state  stock  and  other 
causes,  to  an  amount  exceeding  the  whole  in- 
come or  profits  of  the  bank  for  the  present 
year."  In  the  supplemental  affidavit  after- 
wards produced  the  cashier  swore  "  that  the 
said  bank  is  not,  and  has  not  been  for  the  year 
last  past,  in  the  receipt  of  any  profits  or  in- 
come over  and  above  the  ordinary  expenses 
and  losses  of  the  said  bank  during  said  year." 
Affidavits  in  nearly  the  same  words  were  sub- 
mitted on  behalf  of  the  other  bank. 

The  first  affidavit  submitted  on  behalf  of  the 
railroad  company  stated,  "  that  the  suit!  com- 
pany is  not  in  the  receipt  of  any  profits  or  in- 
come; all  the  receipts  of  the  company  for  the 
last  year  have  been  absorbed  in  the  necessary 
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expenses,  repairs,  and  improvements."  The 
second  affidavit  on  behalf  of  the  company 
stated  "  that  said  company  has  not,  during  the 
year  last  past,  and  is  not  now,  in  the  receipt 
of  any  profits  or  income  whatever  over  and 
above  the  ordinary  expenses  and  losses  for 
said  year."  The  person  making  this  affidavit 
swore  that  tne  word  "improvements"  in  the 
first  affidavit  meant  nothing  more  than  ordina- 
ry repairs. 

On  receiving  these  affidavits  the  Board  of 
Supervisors  struck  the  names  of  all  three  of 
the  corporations  from  the  assessment  rolls. 

The  relators  are  taxable  inhabitants  of  the 
Town  of  Lockport  and,  as  such,  are  actually 
assessed  the  present  year  for  real  and  personal 
estate.  They  served  papers  upon  the  Board 
and  gave  notice  of  this  motion  for  a  mandamus 
to  compel  the  Board  to  restore  the  names  of 
these  corporations  to  the  assessment  rolls.  The 
22*J  *Board  thereupon  passed  aresolution  in- 
structing their  counsel  to  waive  all  objection 
to  the  motion  as  to  the  form  of  the  remedy, 
And  all  other  objections  which  might  prevent 
.a  decision  of  the  question  on  its  merits. 

Mr.  S.  J.  Cowen,  for  the  relators,  now 
moved  for  a  mandamus  in  pursuance  of  the 
notice. 

Mr.  S.  Stevens,  opposed  the  motion  as 
•counsel  for  the  Corporations. 

By  tiie  Court,  Bronson,  J.  So  far  as  re- 
lates to  the  question  of  taxation,  there  is  no 
difference  between  banks  created  under  the 
general  law  and  those  which  have  special 
charters.  Both  are  corporations;  People  v.  As- 
sessors of  Watertown,  1  Hill,  616  ;  and,  like 
other  moneyed  or  stock  corporations,  deriv- 
ing an  income  or  profit,  are  liable  to  taxation 
on  their  capital.  1  R.  S.,  414,  tit.  4.  It  is 
not  a  tax  upon  income  or  profits,  but  upon 
capital.  And  the  tax  is  to  be  levied  upon  the 
amount  of  the  capital  stock  of  the  Corporation 
paid  in,  and  secured  to  be  paid  in,  after  de- 
ducting the  amount  expended  for  its  real  es- 
tate, which  is  taxed  separately,  and  the  amount 
of  stock  which  may  be  owned  by  the  State  and 
by  incorporated  literary  and  charitable  institu- 
tions. Id.,  sees.  1,  2,  6,  10.  No  respect  is  paid 
either  to  accumulations  or  losses  of  capital  in 
the  course  of  the  business  of  the  company;  but 
the  amount  paid  and  secured  to  be  paid  as  cap- 
ital, is  taken  as  the  true  sum  to  be  inserted  in 
the  assessment  roll.  Bk.  of  Utica  v.  Utica,  4 
Paige,  399.  It  would  have  been  a  more  just  and 
equitable  rule  to  take  the  amount  of  capital  as 
it  actually  exists  at  the  time  of  making  the  as- 
sessment. But  as  this  would  involve  an  in- 
quiry into  the  private  concerns  of  the  Corpo- 
ration and  the  persons  dealing  with  it,  and  as 
it  would  often  be  very  difficult,  if  not  imprac- 
ticable, to  arrive  at  a  correct  result,  the  Legis- 
lature has  thought  proper  to  adopt  another 
standard.  That  standard  is  so  plainly  laid 
23*]  down  by  the  statute  *that,  so  far  as  I 
know,  none  of  our  moneyed  corporations  have 
heretofore  claimed  any  exemption  from  taxa- 
tion on  the  ground  that  a  part  of  their  capital 
had  been  lost;  but  they  have  from  time  to  time 
applied  to  the  Legislature  to  reduce  the  nom- 
inal to  the  actual  amount  of  their  capital,  as 
the  only  means  of  diminishing  the  burden  of 
taxation. 
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These  banks  have  not  set  up  the  loss  of  a 
portion  of  their  capital  as  a  ground  for  reduc- 
ing the  amount  of  their  assessments;  but  it  is 
urged  in  another  form,  as  the  ground  for  a  to- 
tal exemption  from  taxation.  The  loss  of  cap- 
ital is  used  as  a  set-off  against  income  or  prof- 
its. The  first  affidavit  laid  before  the  Super- 
visors was,  that  the  bank  "  has  suffered  a  loss 
of  its  capital"  from  several  causes  "to  an 
amount  exceeding  the  whole  income  or  profits 
of  the  bank  for  the  present  year;"  and  the  sec- 
ond affidavit  states  the  same  thing  in  another 
form,  to  wit:  that  the  bank  has  not  during  the 
last  year  been  "  in  the  receipt  of  any  profits  or 
income  over  and  above  the  ordinary  expenses 
and  losses"  of  the  Corporation.  This  supposes 
that  the  Supervisors  may  go  into  the  question 
of  profit  and  loss,  and  see  how  that  account 
stands  upon  the  operations  of  the  bank  for  the 
last  year.  But  I  do  not  so  read  the  statute.  A 
tax  is  to  be  levied  upon  all  moneyed  or  stock 
corporations  "deriving  an  income  or  profit 
from  their  capital,  or  otherwise."  1  R.  S., 
414,  sec.  1.  And  the  name  of  the  corporation 
is  only  to  be  stricken  from  the  assessment  roll 
when  the  president  or  other  proper  officer  shall 
make  affidavit,  "  that  such  company  is  not  in 
the  receipt  of  any  profits  or  income."  Sec.  9. 
It  is  undoubtedly  true  that  "profits"  and  "in- 
come" are  sometimes  used  as  synonymous 
terms;  but,  strictly  speaking,  "income"  means 
that  which  comes  in,  or  is  received  from  any 
business  or  investment  of  capital,  without  ref- 
erence to  the  outgoing  expenditures ;  while 
"  profits  "  generally  mean  the  gain  which  is 
made  upon  any  business  or  investment  when 
both  receipts  and  payments  are  taken  into  the 
account.  "Income,"  when  applied  to  the  af- 
fairs of  individuals,  expresses  the  same  idea 
that  revenue  does  when  applied  to  the  affairs 
of  a  State  or  Nation;  and  no  one  would  think 
*of  denying  that  our  government  has  [*24 
any  revenue  because  the  expenditures  for  a 
given  period  may  exceed  the  amount  of  re- 
ceipts. 

This  statute  has  plainly  distinguished  be- 
tween the  gains  or  clear  profits  of  a  corpora- 
tion, and  its  income  or  receipts.  Manufactur- 
ing and  marine  insurance  companies,  "  whose 
net  annual  income  shall  not  exceed  five  per 
cent,  on  the  capital  stock,"  are  allowed  to 
commute  for  their  taxes.  Sec.  11.  And  turn- 
pike, bridge  and  canal  companies,  "  whose  net 
annual  income  shall  not  exceed  five  per  cent, 
on  the  capital,"  are  wholly  exempt  from  tax- 
ation. Sec.  12.  But  there  is  no  such  qualifi- 
cation of  the  word  "  income  "  when  applied  to 
other  corporations.  They  are  subject  to  tax- 
ation when  they  are  "in  the  receipt  of  any 
profits  or  income."  It  is  not  when  the  Income 
exceeds  the  losses,  but  when  there  is  any  in- 
come, without  regard  to  losses.  If  the  Legis- 
lature had  intended  clear  gain  or  net  profits,  it 
can  hardly  be  doubted  that  some  other  form 
of  expression  would  have  been  used. 

The  13th  section  goes  still  further  to  confirm 
what  has  already  been  said.  After  providing 
for  the  total  exemption  of  certain  corporations 
whose  "net  annual  income"  does  not  exceed 
a  certain  sum,  the  Legislature  go  on  in  this 
section  to  point  out  the  mode  of  ascertaining 
the  fact  on  which  the  exemption  rests.  Two 
of  the  officers  must  make  affidavit  stating  "the 
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income  and  profits,  and  the  total  expenditures 
during  the  preceding  year."  We  here  find 
"  proms"  as  well  as  "  income"  used  to  desig- 
nate the  receipts  of  the  company,  and  put  in 
opposition  to  expenditures.  This  shows  the 
sense  in  which  the  terms  "  profits"  and  "  in- 
come" in  this  statute  are  to  be  understood. 
The  exception  of  particular  corporations  out 
of  the  operation  of  the  general  rule  laid  down 
by  the  statute,  and  making  the  question  of 
taxation  in  the  excepted  cases  turn  on  the 
amount  of  net  income,  amounts  to  such  a  leg- 
islative construction  of  the  word  "income" 
in  the  preceding  sections  as  forbids  the  ex- 
emption which  is  set  up  by  these  banks. 

It  may  be  thought  unreasonable  to  impose 
25*]  taxes  upon  a  corporation  *which  is  not 
in  the  receipt  of  any  clear  profits;  but  it  is  no 
more  than  happens  to  the  owners  of  other  prop- 
erty both  real  and  personal.  The  owner  is  as- 
sessed and  taxed  on  the  value  of  his  estate,  not- 
withstanding the  property  may  be  so  managed 
as  to  prove  a  charge  upon  the  owner,  instead 
of  yielding  any  net  profits. 

Many  of  our  jbanks,  both  free  and  safety- 
fund  might  for  several  years  past  have  made 
out  as  strong  a  case  for  exemption  as  we  have 
here;  and  yet  I  am  inclined  to  think  this  the 
first  instance  where  such  a  claim  has  been  se- 
riously urged.  The  fact  that  the  claim  has 
not  been  set  up  by  those  interested  to  make  it, 
goes  to  confirm  the  construction  that  we  think 
the  statute  ought  to  receive. 

As  no  affidavits  were  produced  that  the 
banks  were  "  not  in  the  receipt  of  any  profits  or 
income,"  we  are  of  opinion  that  the  names  of 
the  companies  were  improperly  stricken  from 
the  assessment  roll. 

Most  of  what  has  been  said  about  the  two 
banks  is  equally  applicable  to  the  railroad 
company.  That  falls  within  the  class  of  "stock 
corporations,"  and  without  an  affidavit  that  it 
was  "not in  the  receipt  of  any  profits  or  in- 
come," it  should  not  have  been  struck  from 
the  assessment  rolls.  Both  of  the  affidavits 
submitted  by  the  officers  of  the  corporation 
impliedly  admit  that  the  company  was  in  the 
receipt  of  profits  or  income.  The  exemption 
is  claimed  upon  the  ground  that  the  income  or 
receipts  "have  been  absorbed  in  the  necessa- 
ry expenses,  repairs,  and  improvements,"  or, 
as  the  other  affidavit  alleges,  in  "  the  ordinary 
expenses  and  losses  "  of  the  company.  Nei- 
ther of  the  affidavits  makes  out  a  case  for  ex- 
emption within  the  meaning  of  the  statute. 

I  am  inclined  to  think  that  the  assessments 
upon  the  railroad  company  stand  upon  still 
stronger  ground  than  that  upon  the  banks.  Such 
companies  are  not,  like  banks,  taxed  upon  cap- 
ital; but  they  are,  like  other  land  owners,  taxed 
upon  the  valuation  of  their  real  estate  in  the 
several  towns  through  which  the  road  passes. 
Mohawk  and  Hudson  R.  R.  Go.  v.  Glute,  4 
26*]  Paige,  384  ;  *1  R.  8.,  887,  sec.  1  ;  Id., 
389,  sec.  6.  The  exemption  we  have  been  con 
sidering,  p.  414,  tit.  4,  seems  to  be  confined  to 
a  tax  on  capital,  except  in  the  case  of  turnpike, 
bridge  and  canal  companies.  When  the  cor- 
poration is  subject  to  a  tax  on  capital,  the 
amount  paid  for  its  real  estate  is  first  deduct- 
ed, and  the  land  is  taxed  separately.  The  ex- 
emption goes  only  to  the  tax  on  the  balance  of 
capital, and  leaves  the  lands  of  the  corporation, 
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like  all  other  lands,  to  be  taxed  without  any 
reference  to  the  debts,  income  or  profits  of  the 
owner.  In  this  view  of  the  case,  a  railroad 
company  would  be  liable  to  assessment,  al- 
though not  in  the  receipt  of  any  profits  or  in- 
come— the  assessment  being  upon  real  estate,, 
and  the  exemption  going  only  to  a  tax  on  cap- 
ital. Such  are  my  present  impressions;  but  as 
this  view  was  not  suggested  on  the  argument, 
and  is  not  necessary  to  the  decision  of  the  case, 
the  question  should  be  considered  open  for 
further  discussion. 

As  the  Legislature  has  often  manifested  the 
disposition  to  encourage  individual  effort  in 
works  of  internal  improvement,  it  is  highly 
probable  that  they  will  place  unproductive 
railroad  companies  on  the  same  footing  with 
turnpike,  bridge  and  canal  corporations.  But 
as  the  law  now  stands,  this  exemption  cannot 
be  maintained. 

As  notice  has  been  given  of  this  application, 
and  we  entertain  no  doubt  upon  the  question, 
a  peremptory  writ  will  be  ordered.  But  the 
parties  will  be  at  liberty  to  put  the  matter  in 
such  form  as  will  authorize  a  record  to  be 
made  of  our  judgment,  upon  which  a  writ  of 
error  may  be  brought  if  the  parties  shall  be  so 
advised. 

Motion  granted. 

Affirmed-7  Hill,  504. 

Banking  association— Is  a  corporation.  Cited  in— 
1  Denio,  15 :  3  N.  Y.,  486 ;  15  N.  T.,  183 :  21  N.  Y.,  408; 
8  Barb.,  230, 459. 

Corporation  —  Assessment  and  taxation  of  —  Ex- 
emption of— Striking  from  assessment  roll.  Explained 
—12  How.  Pr..  229 ;  1  Abb.  Pr.,  19. 

Followed-7  Hill,  263. 

Cited  in— 1  Barb.  Ch ..  450 :  4  N.  Y..  447 ;  20  N.  Y.,  393, 
n.;  23  N.  Y.,  194 :  33  N.  Y..  239 ;  48  N.  Y.,  104 :  4  Trans. 
App.,  284;  8  Barb.,  454;  32  Barb.,  511:  40  Barb.,  346; 
44  Barb.,  161;  45  Barb.,  653;  18  How.  Pr.,  246;  29 
How  Pr.,  379 :  4  E.  D.  S..  692. 

"  Income  "— "  Profit*  "—Definition  of.  Cited  in— 24 
N.  Y.,  4SO :  16  Hun,  198 :  4  Abb.  N.  C.,  400. 

Also  cited  in-37  N.  Y..  347. 


*WILLIAMS  v.  BLAUVELT.    [*27 

An  affidavit  on  which  to  move  for  judgment  as  in 
case  of  nonsuit  in  an  action  of  replevin,  is  insuffi- 
cient unless  it  state  that  neither  party  has  noticed 
the  cause  for  trial. 

MR.  A.  Taber,  for  the  defendant,  moved 
for  judgment  as  in  case  of  nonsuit  in  an 
action  of  replevin,  on  an  affidavit  which  stated 
that  the  plaintiff  had  neglected  to  notice  or 
bring  the  cause  to  trial  at  a  circuit  where  it 
might  have  been  tried. 

Mr.  S.  B.  H.  Judah,  for  the  plaintiff,  ob- 
jected that  the  affidavit  was  not  sufficient,  be- 
cause it  did  not  state  that  neither  party  had 
noticed  the  cause  for  trial.  2  R.  S.,  530,  sec. 46. 

By  the  Court,  Bronson,  J.     The  objection 
is  fatal. 
Motion  denied. (a) 

(a)  See  Poltz  v.  Curtis.  9  Wend.,  497. 


LEE  v.  TILLOTSON. 

Practice — Application  to  Set  aside  Report  of  Ref- 
erees— Limit  for  Bringing  Error. 

After  an  application  to  set  aside  a  report  of  refer- 
ees on  the  merits  is  decided,  a  motion  for  leave  to 
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have  a  statement  of  facts  settled  and  inserted  in  the 
judgment  record,  with  a  view  to  a  writ  of  error.will 
be  denied,  if  it  appear  that  the  time  limited  for 
bringing  error  has  expired. 

The  time  limited  for  bringing  error,  in  such  case, 
dates  from  the  "  final  determination  "  of  the  court, 
i.  e.,  the  term  when  the  motion  to  set  aside  the  re- 
port was  actually  decided ;  and  not  from  the  entry 
of  the  rule  for  judgment  upon  the  report,  nor  from 
the  filing  of  the  judgment  record. 

Citations— 2  B.  S.,  594,  sec.  21 ;  11  Wend.,  522. 

MR.  D.  Burwell,  for  the  defendant,  moved 
for  leave  to  draw  up  a  statement  of  facts 
from  the  special  report  made  by  the  referees, 
and  to  have  such  statement  settled  and  insert- 
ed in  the  judgment  record,  to  the  end  that  the 
28*]  defendant  might  bring  a  *writ  of  error. 
He  read  an  affidavit,  stating  that  judgment  for 
the  plaintiff  was  entered  upon  the  report  of  the 
referees  January  21,  1841. 

Mr.  A.  Taber,  for  the  plaintiff,  read  an 
affidavit  from  which  it  appeared  that  the  ref- 
erees made  their  report  in  March,  1837,  for 
$4,594.16  ;  that  the  defendant  made  a  motion 
to  set  aside  the  report  on  themerits,which  was 
argued  at  May  Term,  1840,  and  decided  in 
July  Term  following,  by  denying  the  motion. 
Immediately  after  the  decision,  the  defendant 
requested  the  plaintiff's  attorney  to  delay  the 
entry  of  judgment  until  the  first  of  January 
following,  by  which  time  he  said  he  would 
make  payment ;  and,  in  consideration  of  the 
delay,  the  defendant  agreed  that  he  would  re- 
linquish and  surrender  the  right  to  bring  a  writ 
of  error.  This  proposition  was  acceded  to  by 
the  plaintiff,  who  waited  until  January  21, 
1841,  when  (the  defendant  having  failed  to 
make  payment  as  he  had  promised)  judgment 
was  perfected.  Other  delays  had  been  granted 
to  the  defendant  since  the  entry  of  judgment, 
and  he  had  repeatedly  assured  the  plaintiff 
that,  in  consequence  of  such  lenity.he  gave  up 
all  right  to  prosecute  a  writ  of  error. 

Mr.  Taber  said  the  defendant  was  now  too 
late  to  bring  error.  The  writ  should  have  been 
sued  out  within  two  years  after  the  final  de- 
termination of  the  court  on  the  motion  to  set 
aside  the  report  of  the  referees.  The  time  was 
to  be  reckoned  from  that  determination,  and 
not  from  the  day  the  record  was  filed.  2  R.S., 
594,  sec.  21;  Fleet  v.  Youngs,  11  Wend.,  522. 
He  also  contended,  that  the  defendant  was 
chargeable  with  bad  faith  in  attempting  to 
bring  error  after  he  had  procured  delay  in  en- 
tering the  judgment  by  agreeing  that  he  would 
not  bring  error.  Ames  v.  Webber,  11  Wend.. 
186  ;  Gates  v.  West,  2  T.  R.,  183  ;  Cave  v.  Mas- 
sey,  5  Dowl.  &  R.,  624  ;  Camden  v.  Edie,  1  H. 
Bl.,  21  ;  Wi-ight  v.  Null,  1  T.  R.,  388. 

Mr.  Burwell  said  it  did  not  appear  when  the 
29*]  report  of  the  referees  *was  filed  and  a 
rule  for  judgment  thereupon  entered;  that  the 
two  years  would  not  commence  running  until 
that  was  done.  And  besides,  the  plaintiff  can 
only  take  advantage  of  the  limitation  by  plea, 
after  the  writ  of  error  shall  be  sued  out.  Fleet 
v.  Youngs,  11  Wend.,  522. 

By  the  Court,  Bronson,  J.  Although  it 
does  not  appear  upon  the  papers  that  a  rule  for 
judgment  was  entered  at  the  next  term  after 
the  report  was  made,  there  can  be  no  doubt 
that  it  was  done.  And  besides,  if  the  rule  was 
never  entered,  it  would  be  almost  a  matter  of 
course  to  allow  it  to  be  done  nunc  pro  tune. 
HILL  4. 


But  I  think  the  question  of  limitation  does 
not  turn  on  the  time  of  entering  the  rule  for 
judgment,  but  on  the  time  when  the  final  de- 
termination was  made  on  the  motion  to  set 
aside  the  report.  The  rule  for  judgment  was 
undoubtedly  entered  in  May  Term,  1837;  and 
if  we  date  from  that,  the  time  for  bringing  a 
writ  of  error  had  expired  before  the  motion  for 
a  rehearing  was  made,  which  was  in  May 
Term,  1840. 

The  question  then  is,  whether  the  limitation 
dates  from  the  final  determination  of  the  court, 
which  was  made  in  July  Term,  1840,  or  from 
the  subsequent  filing  of  the  judgment  record 
in  January,  1841.  The  statute  provides,  that 
"All  writs  of  error  upon  any  judgment  or  final 
determination  rendered  in  any  cause,"  "shall 
be  brought  within  tw,o  years  after  the  render- 
ing of  such  judgment  or  final  determination, and 
not  after."  2  R.  S.,  594,  sec.  21.  The  judgment 
or  final  determination  in  this  cause  was  ren- 
dered in  July  Term,  1840,  when  the  motion 
which  had  been  made  to  set  aside  the  report  of 
the  referees  was  denied.  The  record  which 
was  afterwards  filed  was  not  the  judgment, 
but  only  a  written  memorial  of  the  judgment 
which  had  been  previously  rendered.  The 
Court  of  Errors  arrived  at  the  same  conclu- 
sion upon  this  question  in  Fleet  v.  Youngs,  11 
Wend.,  522.  It  follows,  that  the  time  for 
bringing  a  writ  of  error  has  already  expired, 
and  we  ought  not  to  put  the  plaintiffs  to  the 
*expense  and  ourselves  to  the  incon-  [*3O 
venience  of  settling  a  case,  when  we  see  that 
it  can  do  no  good. 

It  would  be  clearly  against  good  faith  for 
the  defendant  to  bring  error  after  having  ob- 
tained delays  upon  an  agreement  that  he  would 
not  do  it,  and  the  motion  might,  perhaps,  be 
denied  upon  that  ground.  But  it  is  enough 
that  he  is  too  late. 

Motion  denied. 

Explained— 4  How.  Pr..  336. 

Cited  in— 45  Barb.,  349 ;  5  How.  Pr.,  479 ;  10  How. 
Pr.,  219  ;  1  Bradf .,  490 ;  3  Co.  R.,  38 ;  Co.  R.  N.  S.,  153 ; 
28  Cal.,  422 ;  12  Mich.,  386. 


MATTER  OP  FAULKNER,  an  Absconding  or 
Concealed  Debtor. 

Absconding  and   Concealed  Debtors — Statute — 
Practice. 

Where  one  against  whom  process  has  been  insti- 
tuted as  an  absconding  or  concealed  debtor,  brings 
a  certiorari  pursuant  to  2  R.  S.,  602,  sec.  67,  and  ac- 
companies the  same  by  a  bond  in  the  form  pre- 
scribed by  section  74,  he  must,  within  ten  days  after 
the  filing  of  the  certiorari,  give  notice  of  the 
names,  additions,  etc.,  of  the  sureties  in  the  bond ; 
and  the  creditors  have  then  twenty  days  within 
which  to  except  to  the  sureties. 

If  such  notice  be  not  given,  or  if  the  sureties  fail 
to  justify  on  being  excepted  to  and  new  sureties  be 
not  substituted,  the  certiorari  will  cease  to  operate 
as  a  stay,  and  the  creditors  may  proceed  to  the  ap- 
pointment of  trustees  as  if  no  certiorari  had  been 
brought. 

An  ex  parte  justification  by  the  sureties  at  the 
time  of  giving  the  bond,  cannot  be  made  to  answer 
as  a  substitute  for  the  above  steps  on  the  part  of  the 
debtor.  Semble. 

If  the  debtor,  after  filing  the  bond,  omit  the  steps 
necessary  to  perfect  it,  the  certiorari  ceases  to 
operate  as  a  stay  of  proceedings  without  obtaining  a 
supersedeas. 


Citations— 2  R.  8.,  597,  sees.  34, 35 ; 
sees.  74, 75 ;  11  Wend.,  526. 
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APRIL  16  last,  an  attachment  was  issued 
against  Faulkner  as  an  absconding  or  con- 
cealed debtor  by  the  circuit  judge  of  the  First 
Circuit.  On  the  application  of  Faulkner,  al 
leging  that  he  was  a  resident  of  this  State,  and 
was  not  an  absconding  or  concealed  debtor,  the 
matter  was  referred  to  the  N.  Y.  Court  of  C. 
P.  pursuant  to  2  It.  8.,  ».  sees.  48-60.  Septem- 
ber 8  last,  the  C.  P.  decided  against  the  debtor, 
and  held  that  the  allegations  in  his  petition 
were  not  proved.  September  14,  the  debtor 
procured  the  allowance  of  a  writ  of  certiorari 
by  one  of  the  justices  of  this  court  to  remove 
31*]  *the  decision  of  the  Court  of  C.  P.  into 
this  court  for  examination,  pursuant  to  2  R.8., 
602,  art.  2.  The  certiorari  was  filed  in  the 
Court  of  C.  P.,  September  17,  together  with  a 
bond  executed  by  the  debtor  and  two  sureties, 
with  such  penalty  and  condition  as  is  pre- 
scribed by  the  74th  section  of  that  article,  and 
on  that  day  each  of  the  sureties  made  affidavit 
that  he  was  a  householder,  etc.,  and  worth 
double  the  penalty  of  the  bond.  The  bond  was 
approved  by  the  Recorder  of  N.  Y. ;  but  no 
copy  of  the  affidavit  was  served,  nor  was  no- 
tice of  the  names,  additions,  or  places  of  resi- 
dence of  the  bail  ever  given  to  the  attorney  for 
the  attaching  creditors.  The  attorney  for  the 
creditors  on  inquiring  into  the  matter  ascer- 
tained, as  he  says,  that  the  sureties  were  "mere 
men  of  straw;"  and  September  23  he  entered 
an  exception  to  the  sureties,  and  gave  notice 
thereof  to  the  attorney  for  the  debtor.  After 
waiting  more  than  ten  days,  the  attorney  for 
the  creditors  gave  notice  October  6 — the  sure- 
ties not  having  justified— that  be  should  apply 
to  the  circuit  judge  for  the  appointment  of 
trustees;  and  October  13  the  application  was 
made,  pursuant  to  the  notice,  and  trustees  were 
appointed.  October  28,  the  circuit  judge  re- 
ported his  proceedings  upon  the  attachment  to 
this  court  pursuant  to  the  statute. 

Mr.  S.  B.  H.  Judah.  for  the  debtor,  now 
moved  that  the  appointment  of  trustees  be  va- 
cated and  set  aside  for  irregularity,  and  that  an 
attachment  be  issued  against  James  Smith,  the 
attorney  for  the  attaching  creditors,  for  pro- 
ceeding in  the  matter  after  the  filing  of  the 
certiorari  and  bond  in  the  C.  P.,  which  he  in 
sisted  suspended  all  proceedings  on  the  war- 
rant until  the  final  decision  of  this  court  should 
be  made.  2  R.  8.,  604,  sec.  74. 

Mr.  J.  Rhoades,  for  the  attaching  credit- 
ors, insisted  that  the  certiorari  did  not  operate 
as  a  stay  of  proceedings,  because  no  notice  of 
the  sureties  was  given,  and  because  they  did 
not  justify  when  an  exception  was  taken,  and 
were  "mere  men  of  straw."  On  papers  served 
for  that  purpose, 

32*]  *Mr.  Rhoades  now  moved  for  an  or- 
der upon  Mr.  Judah,  the  attorney  for  the  debt- 
or, to  unite  with  Mr,  Smith,  the  attorney  for 
the  creditors,  in  drawing  a  check  in  favor  of 
the  trustees  upon  the  Bank  of  N.  Y.  for  cer- 
tain moneys  which,  in  the  course  of  the  pro- 
ceedings, had  been  deposited  in  that  Bank  to 
the  joint  credit  of  the  two  attorneys  to  await 
the  event  of  the  proceedings. 

Mr.  Judah  opposed  this  motion. 

By  the  Court,  Bronson,  J.  These  motions 
turn  mainly  upon  the  question,  whether  the 
debtor  has  been  regular  in  his  proceedings  in 
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relation  to  bail  upon  the  writ  of  certiorari.  The 
statute  provides  that,  upon  filing  the  writ  and 
bond,  all  further  proceedings  upon  the  warrant 
shall  be  suspended  until  the  final  decision  of 
the  court  of  review.  2  R.  S.,604,  sec.  75.  But 
we  must  look  at  the  74th  section  for  the  pur- 
pose of  ascertaining  what  bond  is  to  be  given, 
and  how  it  is  to  be  approved.  That  section 
provides,  that  where  the  writ  of  error  or  cer- 
tiorari is  brought  by  the  debtor,  "it  shall  not 
be  effectual  unless  accompanied  by  a  bond, 
with  sureties,  to  the  attaching  creditors,  to  i>< 
approved  in  the  same  manner,  in  the  like  pen- 
alty, and  with  the  same  condition  as  prescribed 
in  the  case  of  a  writ  of  error  not  intended  to 
stay  proceedings  on  a  judgment."  The  "pre- 
scribed manner"  in  which  the  bond  here  re- 
ferred to  is  "to  be  approved,"  is  pointed  out 
by  the  34th  and  35th  sections  of  the  same  title. 
Id.,  597.  The  party  prosecuting  the  writ,  with- 
in ten  days  after  the  filing  thereof,  is  to  give 
notice  of  the  names,  additions  and  places  of 
residence  of  the  sureties  in  the  bond,  and  the 
other  party  then  has  twenty  days  to  except  to 
the  sureties.  Within  ten  days  after  notice  of 
the  exception,  the  sureties,  or  new  sureties  in 
their  place,  must  justify  by  affidavit,  and  a  copy 
of  the  affidavit  must  be  served  on  the  attorney 
for  the  defendant  in  error.  This  is  the  only 
prescribed  mode  of  approving  the  bond.  In 
this  case  the  debtor  wholly  omitted  to  give  no- 
tice of  the  names,  additions,  etc.,  of  the  sure- 
ties; Fleet  v.  Youngs,  11  Wend.,  526;  and  when 
the  *creditors,  although  they  were  not  [*33 
obliged  to  do  so  without  notice,  excepted  to  the 
sureties,  no  justification  followed.  The  debtor 
failed  to  have  the  bond  "approved"  in  tlie 
proper  manner,  and  the  statute  declares  that 
without  such  approval  the  writ  "shall  not  be 
effectual."  Sec.  74.  There  was,  therefore,  no 
stay  of  proceedings. 

There  is  no  necessary  repugnancy  between 
the  74th  and  75th  sections.  On  filing  the  writ 
and  bond,  in  the  proper  form,  the  proceedings 
on  the  warrant  are  immediately  suspended. 
But  the  debtor  must  take  the  proper  steps  to 
have  the  bond  approved,  or  the  writ  will  cease 
to  operate  as  a  stay,  and  the  creditors  may  pro- 
ceed. 

It  is  said  that  the  writ  will  not  cease  to  operate 
until  it  has  been  superseded.  2  R.  8..  598,  sec. 
36.     Fleet  v.  Youngs,  11  Wend.,  526.   But  this 
provision  relates  to  the  ordinary  writ  of  error. 
When  we  come  to  a  writ  of  error  or  certiorari 
in  the  case  of  an  absconding  debtor,  the  -tut 
!  ute  specially  provides  that.without  the  proper 
i  bond,  the  writ  "shall  not  be  effectual;"  and  it 
i  cannot  be  necessary  to  have  it  superseded  be- 
fore the  creditors  are  at  liberty  to  proceed. 

It  is  also  said  that,  as  the  sureties  made  the 
proper  affidavit  at  the  time  the  bond  was  given, 
no  subsequent  justification  was  necessary. 
But  no  copy  of  the  affidavit  was  ever  served, 
and  that  is  expressly  required  by  the  statute. 
And  besides,  when  the  statute  declares  that  the 
creditor  shall  have  twenty  days  after  notice  to 
except  to  the  sureties.and  that  the  sureties  shall 
justify  wit  bin  ten  days  after  notice  of  the  excep- 
tion, I  am  not  prepared  to  admit  that  the  pro- 
vision can  be  satisfied  by  an  ex  parte  justifica- 
tion beforehand.  It  may  be  that  these  sure- 
ties could  not  have  justified  after  the  exception 
was  taken;  or,  if  there  had  been  no  change  in 
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their  circumstances,  it  is  quite  possible  that, 
after  learning  that,  their  sufficiency  had  been 
questioned,  they  would  not  again  have  made 
the  necessary  affidavit.  There  is  much  reason 
upon  the  papers  for  believing  that  they  were 
not  good  bail. 

I  think  the  creditors  were  at  liberty  to  pro- 
34*]  ceed,  and  that  the  *circuit  judge  was 
right  in  appointing  trustees.  Of  course  the 
motion  to  set  aside  the  appointment,  and  for 
an  attachment  against  Mr.  Smith,  must  be 
denied. 

As  to  the  other  motion,  Mr.  Judah  must 
unite  with  Mr.  Smith  in  placing  the  $650  de- 
posited to  their  joint  credit  in  the  Bank  of  New 
York  at  the  disposition  of  the  trustees  for  the 
benefit  of  the  creditors. 

Ordered  accordingly. 

Cited  in— 8  How.  Pr.,  494. 


JONES  v.  WILLIAMS  ET  AL. 

Motion  to  Set    aside  Capias — Amendment — 
Costs. 

On  motion  to  set  aside  a  capias  ad  respondendum 
because  of  its  being  returnable  at  the  wrong  place, 
the  plaintiff  will  be  allowed  to  amend  on  payment 
of  costs  without  a  cross  motion  for  that  purpose. 

Where  the  suit  was  against  nine  defendants  who 
had  appeared  by  three  different  attorneys,  and  three 
sets  of  papers  had  been  served  for  the  motion,  the 
amendment  was  allowed  on  payment  of  but  one  bill 
of  costs. 

MR.  J.  E.  Carey,  for  the  defendants,  moved 
to  set  aside  the  capias  and  subsequent  pro- 
ceedings, on  the  ground  that  the  capias,  which 
was  returnable  at  the  last  October  Term,  was 
made  returnable  at  Albany  instead  of  Roches- 
ter. There  were  nine  defendants,  several  of 
whom  had  employed  different  attorneys,  and 
three  sets  of  papers  were  served  for  the  motion. 

Mr.  A.  Taber,  for  the  plaintiff,  said  this 
was  a  mere  clerical  error  arising  from  the  re- 
cent change  in  the  place  of  holding  the  Octo- 
ber Term,  and  that  the  plaintiff  ought  to  be 
allowed  to  amend  without  costs  ;  or,  at  any 
rate,  without  paying  three  bills  of  costs. 

Mr.  Carey  said  the  plaintiff  should  have  given 
notice  of  a  cross  motion  for  leave  to  amend  ; 
and  as  three  different  attorneys  had  been  em- 
ployed for  the  defendants,  and  each  had  given 
notice  of  this  motion  for  his  own  clients,  they 
were  entitled  to  the  costs  of  three  motions. 

35*]     *By  the  Court,  Bronson,  J.    It  is  now 
the  settled  practice  to  allow  trifling  mistake 
of  this  kind  to  be  amended  on  the  motion  to 
set  aside  the  proceedings,  and  without  putting 
the  party  to  a  cross  motion  for  that  purpose. 
As  to  costs,  the  principle  contended  for  would 
enable  these  nine  defendants  to  recover  ninety 
dollars  costs  for  an  error  of  no  great  impor 
tance.    It  is  enough  to  allow  one  bill. 
Ordered  accordingly. 
Cited  in— 3  How.  Pr.,  216. 


MILLER  v.  M'CAGG  &  MUNGER. 

Plea  or  Notice  of  Usury — Statute — Eamminalion 
of  One  Parly  by  the  Other — Practice. 

Where  a  defendant  interposes  a  plea  or  notice  o 
usury,  and  verifies  the  same  pursuant  to  the  Act  o1 
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May  15, 1837,  Sess.  L.  of  1837,  p.  487,  sec.  2,  he  may  call 
and  examine  the  plaintiff  without  obtaining  an  or- 
ier  of  the  court  for  that  purpose. 
So,  where  different  parties  to  a  note  or  bill  are 
;ued  jointly  under  the  statute,  Sess.  L.  of  1832,  p.490,. 
see.  8,  no  order  of  the  court  is  necessary  to  enable 
one  of  such  parties  to  call  and  examine  another. 
The  statute,  however,  applies  only  to  such  parties 
o  a  note  or  bill  as  could  not  be  sued  jointly  at  the- 
'ommon  law ;  and  hence,  in  an  action  against  two 
makers  of  a  joint  and  several  note,  one  cannot  call 
and  examine  the  other. 

Nor  can  the  action  be  severed  as  to  the  makers, 
and  judgment  taken  against  one  of  them  without 
the  other  :  and  this,  whether  they  be  sued  jointly 
with  indorsers  or  not. 

The  caee  of  Bk.  of  Geneseev.  Field,  19  Wend. .643,. 
reconsidered  and  overruled. 

Citations— Laws,  1837,  p.  487,  sec.  2;  Laws,  1832,  p_ 
490,  sec.  8 ;  1.9  Wend..  643. 

A  SSUMPSIT,  upon  a  promissory  note,  as 
I\-  follows:  "  $600.  Hudson,  Sept.  17, 1841. 
Six  months  after  date,  for  value  rec'd,  we 
jointly  and  severally  promise  to  pay  Ozias  Mil- 
ler or  bearer  six  hundred  dollars, with  interest. 
^Signed)  Benjamin  Munger.  J.  McCagg,  as 
surety."  The  defendants  appeared  and  pleaded 
by  different  attorneys.  M'Cagg  gave  notice 
of  the  defense  of  usury,  and  verified  the  truth 
of  his  plea.  He  now  made  affidavit  that  his  co- 
defendant  Munger  and  the  plaintiff  would  both 
be  material  and  necessary  witnesses  for  him  on 
the  trial.  On  this, 

*Mr.  H.  Hogeboom,  for  the  defend-  [*36- 
ant  M'Cagg,  now  moved  for  an  order  that  he  be 
allowed  to  examine  his  co  defendant  Munger 
and  the  plaintiff  as  witnesses  for  him  on  the 
trial.  He  cited  Bank  of  Qenesee  v  Field.  1& 
Wend.,  648;  also,  Slat.  1841,  p.  272,  cb.  282, 
amending  the  Act  of  1832,  relating  to  suit* 
against  several  parties  to  a  promissory  note  or 
bill  of  exchange. 

Mr.  J.  Gaul,  Jr.,  for  plaintiff. 

By  the  Court,  Bronson,  J.  There  was  no  oc- 
casion for  this  motion  in  either  of  its  branches. 
Where  the  defendant  has  verified  his  plea  or 
notice  of  the  defense  of  usury  by  affidavit,  the- 
statute  has  provided  that  he  may  call  and  ex- 
amine the  plaintiff  as  a  witness;  Stat.  of  1837, 
p.  487,  sec.  2;  and  no  previous  order  of  the 
court  is  either  necessary  or  proper.  And  where 
different  parties  to  a  note  or  bill  are  sued  joint- 
ly, one  of  those  parties  may  call  and  examine^ 
another,  though  a  co-defendant,  in  all  cases 
where  the  testimony  would  have  been  admis- 
sible if  the  parties  had  been  sued  separately. 
Stat.  of  1832,  p.  490,  sec.  8.  The  statute  gives 
the  right,  and  it  is  complete  without  any  order 
of  the  court. 

There  is  a  further  objection  to  that  branch 
of  the  motion  which  relates  to  the  examination 
of  the  co-defendant.  The  statutes  to  which  we 
are  referred  only  apply  to  cases  where  differeDt 
parties  to  a  note  or  bill,  as  the  maker  and  in- 
dorser  of  a  note,  or  the  drawer  and  acceptor 
of  a  bill  are  sued  jointly.  Two  or  more  makers, 
drawers,  acceptors  or  joint  indorsers,  make 
but  one  party  to  the  note  or  bill;  and  when  the 
suit  is  brought  against  only  one  party,  how- 
ever numerous  may  be  the  individuals  belong- 
ing to  that  class,  the  action  is  at  the  common 
law, and  the  statutes  have  nothing  to  do  with  the 
case.  And  this  is  so  where  the  undertaking  of 
the  person  sued  is  joint  and  several,  as  well 
as  where  it  is  joint  only. 

It  seems  to  be  supposed  that  whenever  the 
declaration  contains  nothing  but  the  money 
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counts,  and  a  copy  of  the  note  or  bill  is  added, 
that  it  is  a  statute  action.  But  this  is  a  mistake. 
37*]  *  Whether  it  is  a  statute  action  or  not  de- 
pends on  the  fact  whether  several  parties  to 
the  note  or  bill,  as  makers  and  indorsers, draw- 
ers and  acceptors,  are  sued  together.  In  this 
case,  both  of  the  defendants  are  makers,  and 
constitute  only  one  party  to  the  note.  Whether 
sued  jointly  or  severally,  the  action  is  at  the 
common  law  ;  and  neither  plaintiff  nor  de- 
fendant is  entitled  to  any  privilege  which  he 
could  not  have  claimed  if  the  statutes  had  never 
been  passed. 

We  are  referred  to  the  Bank  of  Oenesee  v. 
Field,  19  Wend.,  643,  to  prove  that  this  is  a 
statute  action.  But  there,  the  makers  and  the 
indorser  of  a  promissory  note  were  sued  joint- 
ly, while  this  is  an  action  against  the  makers 
only.  It  is  enough  that  the  case  is  not  in  point, 
But  I  have  more  than  once  intimated  a  doubt 
whether  the  case  was  rightly  decided;  and  on 
conferring  further  with  my  brethren,  we  are 
all  agreed  that  the  decision  cannot  be  sup- 
ported. When  the  joint  and  several  makers 
of  a  promissory  note  are  sued  together,  wheth- 
er the  indorsers  are  joined  or  not,  the  plaintiff 
has  made  his  election  to  treat  the  contract  of 
the  makers  as  joint  only,  and  he  must  abide 
by  that  election.  (See  Plainer  v.  Johnson,  3 
Hill,  476.)  He  cannot  sever  the  action  as  to 
the  makers,  and  take  judgment  against  one  of 
them  without  the  other.  The  statute  does  not 
reach  the  case,  because  it  only  provides  for  a 
severance  as  to  different  parties  to  the  note; 
and  all  of  the  makers,  though  their  promise  be 
joint  and  several,  make  but  one  party  within 
the  meaning  of  the  statute. 

Motion  denied. 

Criticised-?  N.  Y.,  285. 

Cited  in— 5  Barb.,  464;  6  Barb.,  446:  7  Barb.,  655; 
16  Barb.,  292 :  3  How.  Pr.,  19 ;  4  How.  Pr.,  163 ;  2  Abb. 
Pr..  192:  3  Abb.  Pr.,  356 :  1  Sandf..  66 :  4  Saadf.,  618 : 
4  B.  D.  S.,  383  ;  Co.  R.  N.  S.,  86 :  9  Leg.  Obs.,  256 ;  41 
Mich.,  126. 
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*TROWBRIDGE  &  GRAY 

v. 
SHARP  &  SHARP. 

Practice — Costs. 

Where  two  defendants  appeared  and  pleaded  by 
different  attorneys,  and  a  motion  for  judgment  as 
in  case  of  nonsuit  was  afterwards  made  by  each,  on 
separate  papers:  held,  that  but  one  bill  of  costs 
should  be  allowed  on  granting  the  motion,  it  ap- 
pearing to  be  a  case  in  which  the  defendants  must 
unite  in  the  application. 

MR.  K.  Miller,  for  the  defendant,  moved 
for  judgment  as  in  case  of  nonsuit  for 
not  noticing  and  trying  the  cause  at  the  first 
circuit  after  issue  joined.  The  defendants 
had  appeared  and  pleaded  by  different  attor- 
neys, and  two  sets  of  papers  were  made  and 
served  for  the  motion,  though  it  was  admitted 
that  this  was  a  case  where  both  defendants 
must  unite  in  making  the  motion. 

Afr.I.  Harris,  for  the  plaintiff,  said  the  de- 
fendants were  only  entitled  to  one  bill  of  costs 
for  making  the  motion,  and  to  that, 

Bronson,  J.,  agreed,  and  it  was  ordered  ac- 
fstrdingly. 
786 


ROOT  v. 


Practice — Judgment  as  in  Case  of  Nonsuit  where 
Cause  is  Passed — Corfu. 

Though,  upon  a  cause  being  called  at  the  circuit 
in  its  regular  order  on  the  calendar,  the  defendant 
consent,  for  the  plaintiff's  accommodation,  that  it 
be  set  down  for  trial  at  a  subsequent  day,  and  the 
cause  is  not  again  reached,  the  defendant  will  never- 
theless be  entitled  to  judgment  as  in  case  of  non- 
suit. 

Otherwise,  where  the  cause  is  passed  for  the  de- 
fendant's accommodation,  or  a  mutual  agreement 
is  made  to  try  the  cause  on  a  particular  day,  and  it 
is  passed  on  the  calendar  before  the  day  arrive*. 
Per  Bronson,  J. 

MR.  A.  Taber,  for  the  defendant,  moved 
for  judgment  as  in  case  of  nonsuit,  for 
not  trying  at  the  Albany  Circuit  pursuant  to 
notice.  When  the  cause  was  reached  on  the 
calendar  the  defendant  was  ready  for  trial,  but 
for  the  accommodation  of  the  plaintiff,  who 
was  not,  ready,  consented  to  have  the  cause  set 
down  for  a  subsequent  day.  When  that  day 
arrived  the  defendant's  *counsel  again  [*3t> 
consented  to  postpone  to  a  subsequent  day  for 
the  accommodation  of  the  plaintiff,  whose  wit- 
nesses had  not  arrived.  Owing  to  the  amount 
of  criminal  business,  the  cause  was  not  again 
called. 

Mr.  H.  H.  Martin,  for  the  plaintiff.  As 
the  defendant  consented  to  the  postponement, 
he  cannot  now  move  for  judgment. 

By  the  Court,  Bronson,  J.  If  the  cause 
had  been  passed  for  the  accommodation  of  the 
defendant,  or  if  there  had  been  a  mutual  agree- 
ment that  the  cause  should  not  be  tried  before 
a  particular  day,  and  it  had  been  passed  before 
the  day  arrived,  the  defendant  would  not  be 
entitled  to  judgment.  But  here  the  defendant 
was  ready,  and  only  consented  to  have  the 
cause  passed  for  the  accommodation  of  the 
plaintiff,  who  had  two  opportunities  to  try  it. 
The  motion  must  be  granted,  unless  the  plaint- 
iff stipulates  and  pays  costs. 

Ordered  accordingly. 


CAMP  &  CAMP 

c. 
THE  LUMBERMEN'S  BANK. 

Practice — Certificate  Required  by  Statute. 

This  court  has  no  power  to  compel  an  individual 
to  furnish  the  certificate  required  by  the  third  sec- 
tion of  the  "Act  to  Amend  the  Law  in  Relation  to 
Suits  against  Foreign  Corporations:"  Sess.  L.  of 
1842.  p.  227 ;  and  this,  though  he  be  an  attorney  of 
the  court. 

Nor  can  the  officers  of  a  private  corporation  be 
thus  compelled  to  furnish  the  certificate. 

If  the  person  applied  to  refuse  to  give  the  certifi- 
cate, the  remedy  of  the  plaintiff,  it  seems,  is  by  an 
action  at  law,  or  a  bill  of  discovery  in  equity.  Per 
Bronson,  J. 

Citation— Laws,  1842,  p.  227.  sees.  1-8. 

ON  serving  an  attachment  against  the  de- 
fendants, who  are  a  foreign  Corporation, 
the  sheriff  of  the  County  of  Chautauqua  called 
on  Abner  Hazletine,  Esq.,  an  attorney  of  this 
court,  delivered  him  a  copy  of  the  writ,  and 
required  from  him  a  certificate  in  relation  to 
certain  choses  in  action  which  were  alleged  to 
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4O*]  *be  in  his  hands,  and  to  be  the  property 
•of  the  Bank.  Mr.  Hazletine  gave  the  sheriff 
a  certificate  specifying  several  choses  in  action 
in  his  possession  which  were  the  property  of 
the  Bank,  and  as  to  others  he  declined  to  make 
-any  disclosures,  on  the  ground  that  he  could 
not  do  it  without  a  breach  of  the  confidential 
relation  existing  between  himself  and  the  Bank 
AS  attorney  and  client. 

Mr.  A.  Taber,  for  the  plaintiffs,  now  moved 
for  an  order  that  Mr.  Hazletine  furnish  the  re- 
quired certificate. 

Mr.  S.  H.  Hammond  opposed  the  motion. 

By  the  Court,  Bronson,  J.  It  will  not  be 
necessary  to  consider  the  case  in  reference  to 
the  confidential  relation  of  attorney  and  client 
which  is  said  to  exist  between  Mr.  Hazletine 
and  the  Bank.  If  the  plaintiffs  have  a  right  to 
the  discovery  which  they  seek,  I  think  they 
•cannot  attain  their  object  in  this  form  of  pro- 
ceeding. 

By  the  Act  of  the  last  session,  the  shares 
which  any  foreign  corporation  may  hold  in 
any  bank,  etc.,  and  all  trust  property,  real  or 
personal,  and  the  funds,  deposits,  moneys  or 
•credits,  held  by  or  due  from  any  bank,  cor- 
poration or  individual  in  this  State,  for  any 
foreign  corporation,  are  subjected  to  attach- 
ments in  suits  at  law  against  such  foreign  cor- 
poration. Stat.,  1842,  p.  227,  sec.  1.  The  at- 
tachment is  to  be  executed  by  leaving  an 
attested  copy  with  the  cashier  of  the  bank,  the 
secretary  of  the  insurance  or  other  company, 
or  with  the  individual  holding  such  trust  prop- 
erty. Sec.  2.  On  the  application  of  the  sheriff, 
"the  cashier,  secretary,  or  clerk,  or  individual 
shall  furnish  him  with  a  certificate  under  his 
hand,  in  his  official  capacity,  if  he  be  an  of- 
ficer," of  the  property  "held  by  such  company, 
corporation  or  individual  for  the  benefit  of  such 
foreign  corporation."  Sec.  3.  Although  the 
duty  of  making  the  certificate  is  expressly  en- 
joined, no  provision  has  been  made  for  enforc- 
ing performance,  and  I  see  no  principle  upon 
41*J  which  we  can  order  an  individual,  *or 
the  officers  of  a  private  corporation,  to  do  such 
an  act.  Mr.  Hazletine  may  be  liable  to  an  ac 
tion  for  withholding  the  certificate,  or  the 
plaintiffs  may  have  a  discovery  in  a  court  of 
equity;  but  I  think  they  cannot  attain  their  ob- 
ject in  this  form. 

It  is  of  no  importance  that  Mr.  Hazletine  is 
an  attorney  of  this  court.  He  is  not  charged 
with  any  violation  of  the  duty  which  he  owes 
to  his  clients;  but  as  to  this  matter  he  stands 
before  us  like  any  other  individual,  and  if  we 
can  order  him  to  make  the  certificate,  we  could 
make  the  like  order  upon  any  other  man  who 
had  refused  to  make  discovery  concerning 
property  of  the  defendants  supposed  to  be  in 
his  hands. 

An  officer  of  the  court  will  sometimes  be  or- 
dered to  do  a  particular  act  in  relation  to  some 
proceeding  in  court,  and  performance  will  be 
enforced  by  attachment.  A  sheriff  may  be  re- 
quired to  return  a  writ,  or  an  attorney  to  pay 
over  money  which  he  has  collected  for  his 
client.  And,  where  there  is  no  prior  proceed- 
ing in  court,  a  public  officer  will  sometimes  be 
required  by  mandamuslo  perform  a  duty  en- 
joined upon  him  by  law.  But  I  am  not  aware 
of  any  principle  which  will  warrant  us  in  act- 
4.  N.  Y.  R,  15. 


ing  in  this  manner  upon  individuals  who  sus- 
tain no  official  relation  to  the  court  or  public, 
or  upon  the  officers  of  a  private  corporation. 

Motion  denied. 

Cited  in— 10  Barb.,  110;  4  Bos.,  91. 


*MATTER  OF  S.  D.  DAKIN,  an  Attorney  [*42 
of  this  Court. 

Attorney  and  Client— Summary  Proceedings  to 
Compel  Attorney  to  Pay  over  Moneys. 

In  order  to  give  the  right  of  proceeding  summari- 
ly against  an  attorney  to  compel  the  payment  over 
of  money  in  bis  hands,  it  is  not  essential  that  he 
should  have  received  the  money  in  any  suit  or  le- 
gal proceeding,  or  that  he  should  have  been  em- 
ployed to  commence  lesral  proceedings.  Per  Bron- 
son, J. 

It  is  enough  if  the  money  was  received  by  the  at- 
torney in  his  professional  character ;  as,  where  the 
demand  on  which  he  received  it  was  left  with  him 
under  instructions  to  call  for  payment,  or  obtain 
better  security,  but  without  any  directions  to  sue 
Per  Bronson,  J. 

Otherwise,  if  the  circumstances  be  such  as  not  to 
afford  a  presumption  that  he  was  entrusted  in  the 
transaction  by  reason  of  his  professional  character. 

On  an  application  for  an  order  that  D..  an  attor- 
ney, pay  over  moneys  received  by  him  for  R.,  it  ap- 
peared that  L.,  who  was  a  land  agent,  took  a  bond 
and  mortgage  in  favor  of  R.  and  sent  him  the  bond 
but  retained  the  mortgage  for  the  purpose  of  re- 
ceiving payments  on  it :  that  several  years  after- 
ward. L.,  with  the  assent  of  those  for  whom  he 
acted,  among  whom  was  R.,  transferred  his  land 
agencies  to  D.  who  attended  chiefly  to  that  kind  of 
business ;  that  D.  never  had  the  bond  in  his  posses- 
sion, nor  had  he  instituted  proceedings  to  collect 
the  mortgage,  or  been  instructed  to  do  so  ;  but  he 
received  several  sums  of  money  on  the  mortgage 
and  refused  to  pay  them  over,  though  demanded. 
Held,  not  a  case  for  the  summary  interference  of 
the  court,  and  the  motion  was,  therefore,  denied. 

Citations— 2  Chit.,  68 ;  4  B.  &  Aid.,  47  ;  4  Cow.,  76. 

PRIOR  to  1831,  Richard  R.  Lansing,  who 
was  an  attorney  at  law,  resided  at  Utica 
where  he  kept  a  land  office,  and  acted  as  the 
agent  of  several  land-owners,  and  among  oth- 
ers he  acted  in  such  land-agency  for  the  execu- 
tors of  Simon  Remsen,  and  took  a  bond  and 
mortgage  for  them  from  one  Anthony  Bradt 
in  the  year  1827,  for  securing  the  payment  of 
$2,400.  The  bond  was  transmitted  to  the  exe- 
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.—  Attorney  and  client—  Failure  of  attorney  to 

y  over  money—  Remedy  of  client.    See  People  v. 

mith,  3  Cai.,  221,  note- 

The  money  must  have  come  into  the  hands  of  the  at- 
torney in  his  professional  capacity  to  warrant  sum- 
mary proceedings.  In  addition  to  the  above  case  of 
Matter  of  Dakin,  see  Grant's  case,  8  Abb.  Pr.,  357;  Ex 
parte  Staats,  4  Cow.,  76  ;  Matter  of  Husson,  26  Hun, 
130  :  62  How.  Pr.,  358:  89  N.  Y.,  618;  Matter  of  Chitty, 
post,  p.  46  ;  Matter  of  Haskins,  18  Hun,  42  ;  Wilmer- 
dings  v.  Fowler,  55  N.  Y.,  641  ;  14  Abb.  Pr.,  N.  S.,  249; 
15  Abb.  Pr.,  N.  S..  86  ;  Cocks  v.  Harman,  6  East,  404  ; 
Matter  of  Aitkin,  4  Barn.  &  Aid.,  47  :  Matter  of  Car- 
dross,  5  Mees.  &  W.,  545;  Matter  of  Lowe,  8  East,  237: 
Goring  v.  Bishop,  1  Salk..  87;  Matter  of  Lord,  2 
Scott,  131  ;  Anonymous,  19  Law  J.  Ex.,  219. 

And  see,  generally.  Matter  of  Steinert,  24  Hun, 
246  ;  Bowling  Green  Savings  Bank  v.  Todd,  53  N.  Y., 
489;  S.  C.,  64  Barb.,  146;  Matter  of  Pincke,  6  Daly.  Ill  : 
Porter  v.  Parmly,  39  Super.  Ct.,  219  ;  Matter  of  Mer- 
tian,  29  Hun,  459  ;  Purdy  v.  Stewart,  16  Weekly  Dig., 
284  ;  Case  v.  Carroll,  35  N.  Y.,  385  ;  Hawley  v.  Cra- 
mer, 4  Cow.,  717  ;  Barry  v.  Whitney,  3  Sandf  .,  696  ; 
Matter  of  Friedman,  27  Hun,  361  ;  Brock  v.  Barnes, 
40  Barb.,  521  ;  Matter  of  H  -  ,  87  N.  Y.,  521  ;  S.  C.,  63 
How.  Pr.,  152  ;  Wilkinson  v.  Gill,  14  Weekly  Dig., 
231  ;  Hess  v.  Joseph,  30  Super.  Ct.,  609  ;  Hathaway  v. 
Brady,  26  Cal.,  581  :  Thomas  v.  Roberts,  5  Dana,  189; 
Chap  pell  v.  Hawkins,  30  Ga.,  756  ;  Croft  v.  Hicks,  26 
Tex.,  383  ;  Trammell  v.  Shropshire,  22  Tex..  327. 
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cutors  In  the  City  of  N.  Y..  but  the  mortgage 
•was  retained  by  Mr.  Lansing  for  the  purpose 
of  receiving  payments  upon  it.  In  1881,  Mr. 
Lansing  removed  from  Utica,  and  on  that  oc- 
casion transferred  his  land  agencies,  with  the 
assent  of  his  principals,  including  the  execu 
tors  of  Remsen,  to  Samuel  D.  Dakin,  who  re- 
sided and  kept  an  office  at  Utica  as  an  attorney 
at  law.  He  did  very  little  business  as  an  at- 
torney, and  the  last  suit  in  which  he  was  con- 
cerned was  entered  in  his  law  register  in  Au- 
gust, 1836.  His  principal  business  was  that  of 
a  land  agent,  for  which  he  was  compensated 
43*]  *by  his  employers  by  a  commission  of  5 
per  cent,  on  the  moneys"  received  and  paid 
over.  He  kept  a  book  in  which  the  moneys 
received  in  the  course  of  his  agency  were  en- 
tered to  the  credit  of  the  several  persons  to 
whom  they  belonged.  In  that  book  the  mon- 
eys received  from  Bradt  were  entered.  He 
never  had  the  bond  of  Bradt  in  his  possession, 
and  was  never  instructed  to  institute  any  pro- 
ceedings either  at  law  or  equity  for  the  collec- 
tion of  the  money,  nor  did  he  ever  institute 
any  such  proceedings.  He  received  payments 
from  Bradt  on  the  mortgage  from  time  to  time, 
the  first  payment  being  in  April,  1834,  and  the 
last  in  May,  1839,  when  the  mortgage  was  ful- 
ly paid.  Of  the  moneys  thus  received,  about 
$1,200,  including  interest,  still  remains  in  his 
hands,  and  he  has  neglected  to  pay  it  over  on 
demand  made,  alleging  as  his  excuse  that  he  is 
insolvent.  Both  of  the  executors  of  Remsen 
are  dead,  and  Benjamin  W.  Strong  is  now  ad- 
ministrator of  Remsen  with  the  will  annexed, 
and  as  such  claims  the  money  in  question. 
Mr.  Strong  in  his  affidavit  stated  that  he  had 
no  doubt  the  executors  of  Remsen  employed 
and  confided  in  Dakin  on  account  of  his  pro- 
fessional character  and  standing  as  an  attorney 
of  this  court;  and  that  he  believed  Dakin  pros 
ecuted  some  demands  for  the  executors  in 
his  professional  character.  All  this  was  very 
fully  denied  by  Mr.  Dakin  and,  as  to  the  leading 
features  of  the  case,  he  was  confirmed  by  two 
witnesses. 

Mr.  R.  W.  Peckham,  on  behalf  of  Mr. 
Strong,  the  administrator,  moved  for  an  or 
der  that  Dakin  pay  over  the  money,  or  that  an 
attachment  issue  against  him.  He  cited  and 
commented  on  the  following  cases :  Ex  parte 
Stoats,  4  Cow.,  76  ;  Matter  of  Aitkin,  4  B.  & 

Aid.,  47;  De  Woolfe  v. ,  2  Chit.,  68;  Ex 

parte  Corpus  Christi  College,  6  Taunt.,  105; 
Cocks  v.  Harman,  6  East,  404;  Matter  of  Lowe, 
8  East,  237  ;  2  Petersd.  Abr.,  618  ;  Matter  of 
Knight,  1  Bing.,  91.  (A  better  report  of  this 
case  will  be  found  in  7  Moore,  437,  nom.  Ex 
parte  Hall.) 
44*]  *Mr.  S.  J.  Cowen,  contra. 

By  the  Court,  Bronson,  J.  The  summary 
jurisdiction  exercised  by  the  courts  for  the 
purpose  of  compelling  attorneys  to  perform 
their  duty  to  clients,  is  not  only  just  in  itself, 
but  it  exerts  a  wholesome  influence  upon  the 
whole  body  of  the  legal  profession.  If  the 
client  were  driven  to  the  dilatory  and  some- 
times inefficient  remedy  by  action  when  the  at- 
torney improperly  neglects  to  pay  over  money, 
a  few  unworthy  members  of  the  bar  would 
bring  odium  upon  all  the  rest. 

It  is  not  essential  to  the  exercise  of  this 
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summary  remedy  that  the  attorney  should 
have  received  the  money  in  any  suit  or  legal 
proceeding,  or  that  he  should  have  been  em- 
ployed or  instructed  to  commence  legal  pro- 
ceedings. It  is  enough  that  the  money  wn>  n- 
ceived  in  his  character  of  attorney,  ns  wlx-iv  ;i 
demand  is  left  with  him  with  instruction  to 
call  for  payment,  or  obtain  better  security, but 
without  any  directions  to  sue.  When  the  at- 
torney is  also  engaged  in  other  business,  and 
the  particular  character  in  which  he  was  re- 
tained does  not  affirmatively  appear,  it  may 
be  inferred  from  the  nature  of  the  employ- 
ment, and  the  other  circumstances  of  the  case. 

In  DeWoolfe  v. ,  2  Chit  ,  68,  Bayley,  J., 

said  the  recent  doctrine  was,  that  whenever  a 
person  had  been  employed  in  consequence  of 
his  being  an  attorney,  though  not  in  an  action, 
the  court  would  interfere  summarily,  to  compel 
him  to  do  what  was  right.  In  that  case  the  at- 
torney had  received  money  under  a  power 
which  described  him  as  a  counselor  and  attor- 
ney, and  the  court  said,  it  was  otherwise  mani- 
fest that  the  employers  contemplated  the  par- 
ty's professional  character ;  and  he  was  or- 
dered to  account  and  pay  over  the  money. 
The  rule  was  well  stated  by  Abbott,  Ch.  J.,  in 
the  Matter  of  Aitkin,  4  B.  &  Aid.,  47.  "Where," 
he  says,  "an  attorney  is  employed  in  a  matter 
wholly  unconnected  with  his  professional  char- 
acter, the  court  will  not  interfere  in  a  sum- 
mary way  lo  compel  him  to  execute  faithfully 
the  trust  reposed  in  him.  But  where  the  em- 
ployment *is  so  connected  with  his  pro-  [*45 
fessional  character  as  to  afford  a  presumption 
thtit  his  character  formed  the  ground  of  his 
employment  by  the  client,  there  the  court  will 
exercise  this  jurisdiction."  The  defense  of  the 
attorney  in  that  case  was  put  wholly  on  the 
ground  that  he  had  not  been  employed  to  prose- 
cute any  suit;  and  as  that  position  was  unten- 
able, the  motion  was  granted.  In  Ex  parte 
Stoats,  4  Cow.,  76,  a  like  objection  by  the  at- 
torney was  overruled. 

In  this  case  th'ere  seems  to  have  been  no 
written  power,  and  as  the  executors  are  dead, 
we  cannot  have  their  statement  concerning  the 
nature  of  the  retainer.  Mr.  Strong  believes  that 
Mr.  Dakin  prosecuted  some  other  demands  for 
the  executors  in  his  professional  character.  If 
that  were  so,  it  would  not  be  conclusive  with- 
out showing  that  those  demands  were  received 
upon  a  similar  retainer  with  the  Bradt  mort- 
gage. But  the  fact  that  Mr.  Dakin  was  ever 
employed  or  acted  for  the  executors  in  a  pro- 
fessional character  is  fully  denied.  In  addition 
to  this,  Mr.  Lansing  swears  that  he  was  the 
land  agent  of  the  executors  in  respect  to  certain 
real  estate,  and  that  he  took  this  mortgage  in 
the  course  of  that  agency,  which  was  subse- 
quently transferred  to  Mr.  Dakin.  And  Mr. 
Dakin  and  his  clerk,  Mr.  Gillmore,  both  swear 
that  the  money  in  question  was  received  as 
such  agent,  and  in  no  other  character  or  ca- 
pacity. There  is,  then,  not  only  the  absence  of 
any  direct  proof  that  the  money  was  received 
as  an  attorney,  but  there  is  direct  proof  to  the 
contrary. 

The  fact  that  Mr.  Dakin  was  an  attorney, 
mny  have  bad  some  influence  upon  the  exec- 
utors in  selecting  him  as  their  agent  ;  but  there 
is  no  direct  proof  that  such  was  the  case,  and 
the  nature  of  the  business  was  not  such  as  to 
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raise  the  presumption  that  he  was  retained  in 
his  professional  character.  Such  agencies  for 
land  owners  have  no  necessary  connection  with 
the  business  of  an  attorney,  and  are  most  com- 
monly undertaken  by  men  who  do  not  belong 
to  the  legal  profession. 

On  the  whole,  we  think  a  case  has  not  been 
4  6*]  made  out  for  *exercising  this  summary 
jurisdiction  over  Mr.  Dakin  as  an  officer  of  the 
court. 

Motion  denied.(b) 

Cited  in-26  Hun,  133 ;  27  Hun,  304 ;  4  How.  Pr., 
242 ;  17  How.  Pr.,  262 ;  62  How.  Pr.,  362;  8  Abb.  Pr., 
358 ;  14  Abb.  1ST.  S.,  251 ;  2  Co.  R.,  116 ;  44  Am.  Rep., 
816  (105  111..  481). 

(b)  In  re  O.  Chitty,  2  Dowl.  Pr.  Gas.,  421,  a  rule  was 
moved  for,  calling  on  Mr.  Chitty,  an  attorney,  to 
show  cause  why  he  should  not  give  up  to  Mr.  Dow- 
land  a  promissory  note  for  £300,  and  a  policy  of  in- 
surance on  the  life  of  Mr.  Dowland.  The  affidavit  on 
which  the  motion  was  founded  stated  that  in  1829 
Mr.  Chitty  lent  Mr.  Dowland  £300,  on  the  security  of 
a  note  for  that  amount  and  a  policy  of  insurance  on 
the  life  of  the  borrower.  In  1831,  Mr.  Chitty  sold  for 
Mr.  Dowland  a  reversionary  interest  in  a  sum  of 
£7,000.  From  the  proceeds  of  this  sale,  Mr.  Chitty 
paid  himself  the  £300,  with  interest  and  expenses, 
and  the  balance  to  Mr.  Dowland.  On  this  settlement, 
the  latter  required  the  note  and  policy  to  be  given 
up  to  him,  when  Mr.  Chitty  said  he  had  left  the  note 
at  home,  but  would  either  forward  it  the  next  day 
or  destroy  it.  The  note  and  policy  were  not  sent,  and 
nothing  further  was  heard  from  them  until  some- 
time afterwards,  when  the  personal  representatives 
of  a  banker  at  Shaftsbury,-  where  Mr.  Chitty  lived, 
applied  to  Mr.  Dowland  for  the  amount  of  the  note, 
and  threatened  to  enforce  their  claim  by  action. 
Then  it  appeared  that  Mr.  Chitty  had  paid  the  note 
into  his  bankers  as  a  security  for  money  advanced 
to  him. 

PER  CUBIAM.  We  think  it  would  be  carrying  the 
rule  further  than  the  authorities  warrant,  if  we  were 
to  grant  this  motion.  The  misconduct  of  Mr.  Chitty 
in  not  returning:  the  note  was  not  misconduct  in  his 
employment  as  an  attorney,  the  transaction  be- 
tween the  parties  being  not  that  of  an  attorney  and 
client,  but  of  borrower  and  lender. 

Rule  refused. 

Cited  in-26  Hun,  133 ;  62  How.  Pr.,  362. 


WILKINSON  v.  JOHNSON. 
THE  SAME  v.  THE  SAME. 

Motion  to  Consolidate  Actions —  What  Must  Ap- 
pear. 

On  moving  for  a  consolidation  of  actions  it  is  not 
enough  for  the  defendant  to  show  that  the  causes  of 
action  are  such  as  may  be  joined  in  one  declaration; 
but  it  must  affirmatively  appear,  in  addition,  that  no 
defense  is  intended  in  either  of  the  suits,  or  that  the 
questions  which  will  arise  in  them  are  substantially 
the  same. 

It  is  not  an  objection  to  a  consolidation  that  the 
actions  are  based  on  different  transactions,  provided 
no  defense  be  intended  in  either,  and  the  rule  is  only 
asked  to  avoid  the  expense  of  entering  up  several 
judgments.  Per  Bronson.  J. 

Nor  will  the  rule  in  such  case  be  refused  even 
though  the  suits  are  to  be  defended,  provided  the 
questions  to  be  tried  are  identical;  as  where  the  suits 
are  brought  upon  distinct  contracts  originating  in 
47*]  different  transactions,  and  the  defendant  *does 
not  deny  the  validity  of  the  contracts,  but  sets  up 
some  matter  in  discharge,  going  to  the  whole  of  the 
plaintiff's  demand ;  e.  g.,  payment,  release,  accord 
and  satisfaction,  insolvency,  bankruptcy,  etc.  Per 
Bronson,  J. 

Citation— 19  Wend.,  23. 

pONSOLIDATION.  These  two  suits  were 
vJ  commenced,  one  on  the  first,  and  the  other 
on  the  second  day  of  September  last.  Both  ac- 
tions were  assumpsit,  and  it  appeared  from  the 
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bills  of  particulars  of  the  plaintiff's  demands 
that  one  action  was  brought  for  money  had 
and  received  by  the  defendant  to  the  plaintiff's 
use  in  the  year  1837,  and  the  other  action  was 
brought  upon  a  written  undertaking  of  the  de- 
fendant to  pay  the  plaintiff  $1,000  for  nego- 
tiating the  sale  of  a  bond  and  mortgage  in  the 
year  1838.  The  defendant  swore  to  a  defense 
on  the  merits  in  both  suits,  but  did  not  state 
the  nature  of  the  defense  in  either  case. 

Mr.  E.  F.  Smith,  for  the  defendant,  moved 
for  an  order  consolidating  the  two  actions.  He 
cited  3  Wend.,  441  ;  Grab..  Pr.,  501. 

Mr.  M.  T.  Reynolds,  opposed  the  motion, 
and  cited  9  Johns.,  262  ;  19  Wend.,  23. 

By  the  Court,  Bronson,  J.  On  moving  for 
.a  consolidation  it  is  not  enough  for  the  de- 
fendant to  show  that  the  causes  of  action  in  the 
two  suits  are  such  as  may  be  joined  in  one 
declaration.  It  must  appear  in  addition,  that 
no  defense  is  intended  in  either  of  the  suits,  or 
that  the  questions  which  will  arise  are  sub- 
stantially the  same  in  both.  Dunning  v.  Bk.  of 
Auburn,  19  Wend.,  23.  Although  the  two  ac- 
tions may  be  based  upon  different  transac- 
tions, yet  if  no  defense  is  intended,  and  the 
consolidation  is  only  asked  for  the  purpose  of 
avoiding  the  expense  of  entering  up  several 
judgments,  there  cannot  often  be  a  good  ob- 
jection against  granting  the  motion.  But  when 
a  defense  is  to  be  made  in  one  or  both  of  the 
suits,  very  different  considerations  arise.  If 
only  one  of  the  actions  is  to  be  defended,  there 
*can  be  no  good  reason  for  delaying  the  [*48 
plaintiff  in  the  other.  His  acknowledged  right 
in  the  one  case  should  not  be  withheld  until 
another  matter,  which  is  in  controversy  be- 
tween the  parties,  can  be  determined.  It  does 
not  occur  to  me  that  there  can  be  any  case  for 
a  consolidation  where  there  is  a  defense  in  one 
action,  and  none  in  the  other. 

When  both  actions  are  to  be  defended  they 
may  very  properly  be  consolidated,  where  the 
questions  to  be  tried  will  be  substantially  the 
same  in  both.  .The  questions  may  often  be 
identical ;  as  where  the  suits  are  brought  upon 
different  contracts  growing  out  of  the  same 
transaction,  and  the  defense  is  that,  by  reason 
of  fraud,  usury,  want  of  consideration,  or  the 
like,  there  never  was  a  valid  contract ;  or 
where  the  consideration  upon  which  the  con- 
tracts were  made  has  wholly  failed.  So,  too, 
the  questions  to  be  tried  may  be  identical 
although  the  contracts  were  based  upon  differ- 
ent transactions  ;  as  where  the  defendant  does 
not  deny  the  validity  of  the  contracts,  but  sets 
up  some  matter  in  discharge  of  the  actions,  as 
payment,  release,  accord  and  satisfaction,  in- 
solvency, bankruptcy,  and  the  like,  going  to 
the  whole  of  the  plaintiff's  demands.  In  such 
cases  the  matter  in  controversy  between  the 
parties  may  as  well  be  settled  in  one  action  as 
in  several  ;  and  a  consolidation  wyill  not  only 
result  in  a  saving  of  time  and  expense  to  the 
parties,  but  it  will  relieve  courts  and  jurors 
from  the  useless  burden  of  twice  investigating 
the  same  matter. 

But  when  different  questions  are  to  be  lit- 
igated in  the  two  actions,  a  motion  for  consol- 
idation, which  is  always  addressed  to  the  dis- 
cretion of  the  court,  ought  not  to  be  granted. 
The  venue  and  the  witnesses  may  be  different 
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in  the  two  suits,  and  the  investigation  upon 
one  trial  of  several  transactions  which  have  no 
connection  with  each  other,  would  tend  to  em- 
barrass both  court  and  jury,  and  might  result 
in  a  verdict  which  would  not  do  complete  jus- 
tice to  the  parties.  It  is  true  that  the  costs  may 
be  increased  by  having  two  trials.  But  the 
parties  stand  upon  equal  ground.  Both  insist 
that  they  are  right,  and  each  goes  on  at  the 
peril  of  paying  costs  if  he  fails.  In  one  respect 
49*1  *the  defendant  has  the  advantage  in  leav- 
ing the  suits  to  proceed  separately.  If  he  suc- 
ceeds in  either,  he  will  recover  the  costs  of 
that  suit,  although  he  may  fail  in  the  other. 
But  if  the  actions  are  consolidated,  and  the 
plaintiff  succeeds  as  to  either  of  his  demands, 
though  he  fails  in  the  other,  he  will  recover 
costs  ;  and  thus  the  expenses  of  the  whole  lit- 
igation will  fall  upon  the  defendant,  notwith- 
standing his  success  as  to  one  half  of  the  con- 
troversy. 

The  papers  on  which  this  motion  is  made  are 
defective  in  not  showing  that  the  same  ques- 
tion or  questions  are  to  be  litigated  in  both  ac- 
tions. A  defense  on  the  merits  is  sworn  to  in 
each,  but  the  nature  of  the  defense  is  not  dis- 
closed. In  one  suit  it  may  be  a  denial  that  any 
valid  contract  was  ever  made,  while  in  the  oth- 
er the  original  liability  may  be  admitted,  and 
some  matter  may  be  set  up  in  discharge  of  the 
action.  We  see  that  the  plaintiff  sues  upon 
distinct  contracts  springing  out  of  transactions 
which  have  no  connection  with  each  other.  But 
if  that  did  not  appear,  the  defenses  and  the 
questions  to  be  litigated  in  the  two  suits  may 
be  entirely  different.  It  is  always  incumbent 
on  the  moving  party  to  make  out  a  prima  facie 
case.  If  he  asks  for  a  consolidation  where  a 
defense  is  to  be  made,  he  should  state  enough 
of  the  nature  of  the  actions  and  the  defense  to 
show  that  both  suits  will  turn  upon  the  same 
question.  The  defendant  has  fallen  far  short 
of  satisfying  that  rule. 

Motion  denied. 

Cited  ln-7  Hill,  155;  6  Abb.  Pr.,  328,  n.;  4  Duer, 
M5 :  Co.  R.  N.  8.,  202;  48  Mich..  112. 


5O*]  *STANLEY  ET  AL.  v.  MILLARD. 

Bill  of  Particulars — Charges  for   Cash — Suffi- 
ciency of— Practice. 

A  bill  of  particulars  furnished  pursuant  to  a 
judge's  order,  containing  several  charges  for  cash, 
without  stating  whether  the  money  was  leut  to,  paid 
out  for,  or  received  by  the  defendant,  is  insufficient. 

So  of  a  bill  containing  charges  for  notes,  giving 
the  amount  of  each,  without  any  other  description. 

So  of  a  bill  containing  items  for  goods  sold,  etc., 
giving  dates  and  sums  with  particularity,  and  then 
adding :  "The  same  items  as  above  in  every  respect 
in  each  year,  and  on  every  day  of  the  same  (Sun- 
days and  fourth  of  July  excepted),  from  Sept.  1st, 
1838,  to  Jan'y  1st.  1840." 

In  general,  where  a  bill  of  particulars  furnished 
under  an  order  is  insufficient,  the  party  should  ap- 
ply to  a  Judge  at  chambers  for  a  further  order ;  and 
if  a  second  insufficient  bill  be  delivered,  the  party 
may  then  apply  to  the  court. 

But  if  the  first  bill  be  so  clearly  evasive  and  un- 
satisfactory as  to  show  that  the  party  delivering  it 
did  not  intend  to  comply  with  the  Judge's  order,  the 
opposite  party  may  then  move  the  court  at  once, 
without  obtaining  a  second  order  at  chambers. 

Citation-18  Wend.,  671. 

BILL  of  particulars.     The  declaration  con- 
tained the  common  counts  in  assumpsit. 
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The  defendant  obtained  and  served  a  judge's  or- 
der that  the  plaintiffs  deliver  a  bill  of  the  partic 
ulars  of  their  demand  on  or  before  October  7, 
or  that  they  show  cause,  etc.  No  cause  being 
shown,  the  order  was  made  absolute  that  the 
plaintiffs  deliver  a  bill  by  October  12.  October 
11  the  plaintiffs  delivered  a  bill  in  which  the 
defendant  was  charged  (giving  dates  and  suras 
with  particularity)  with  goods  sold,  money, 
notes  and  various  other  items,  amounting  to 
several  thousand  dollars.  Then  followed  these 
words  :  "  The  same  items  as  above  in  every 
respect  in  each  year,  and  on  every  day  of  the 
same  (Sundays  and  fourth  of  July  excepted), 
from  September  1st,  1838,  to  January  1st, 
1840."  After  this  followed  other  items,  with 
dates,  to  the  amount  of  several  thousand  dol 
lars;  and  the  whole  was  concluded  with  these 
words  :  "The  same  items  in  every  respect  as 
above  in  each  year  and  every  day  of  the  year 
(Sundays  excepted),  from  January  1st,  1840, 
to  October  1st,  1842."  On  an  affidavit  that  the 
bill  was  false  and  evasive, 

*Mr.  J.  A.  Millard,  in  pro.  per.,  [*51 
now  moved  for  judgment  of  non  pros.  He  cited 
Purdyv.  Warden,  18  Wend.,  671;  Barnes  v. 
Henshaw,  21  Id..  426. 

Mr.  J.  D.  Willard.  for  the  plaintiffs,  read 
an  affidavit  that  the  bill  was  delivered  in  good 
faith.  He  cited  Humphrey  v.  Cottley,  4  Cow., 
54;  Ooodrich  v.  James,  1  Wend.,  289;  Grab.  Pr.. 
518. 

By  the  Court,  Brpnson,  J.  This  is  not  a 
sufficient  bill  of  particulars.  It  contains  sev- 
eral charges  for  "cash"  in  different  sums, 
from  $2  up  to  more  than  $2,000.  But  whether 
it  was  money  lent  to  or  paid  out  for  the  de- 
fendant, or  whether  it  was  money  received  by 
him  to  the  use  of  the  plain  tiffs  does  not  appear. 
The  defendant  is  also  charged  with  "one  note 
$1,000,"  another  note  of  the  same  amount,  and 
"  one  note  $500."  Whether  these  notes  were 
made  by  the  defendant  or  by  someone  else,  or 
whether  they  were  sold  to  the  defendant,  or 
delivered  to  him  for  collection,  is  not  stated. 
This  is  not  the  proper  way  to  prepare  a  bill  of 
particulars.  It  does  not  give  the  party  the  in- 
formation which  he  has  a  right  to  demand. 

But  the  worst  features  in  the  bill  are  the  gen- 
eral clauses  in  which  the  plaintiffs,  who  are 
merchants  or  manufacturers  and  keep  books 
of  account,  claim  each  and  all  of  the  items  in 
the  bill  on  every  day,  except  Sundays  and  the 
fourth  of  July,  in  a  period  of  more  than  four 
years.  They  claim  several  millions  of  dollars 
in  a  case  where  the  true  amount  probably  does 
not  exceed  a  few  hundreds,  and  where  the  de- 
fendant insists  that  a  balance  is  due  to  him. 
This  is  not  a  fair  compliance  with  the  judge's 
order. 

As  a  general  rule,  when  the  bill  is  not  suffi- 
cient, the  party  should  apply  to  a  judge  at 
chambers,  who  will  make  an  order  for  further 
or  better  particulars;  and  if  a  second  insuffi- 
cient bill  is  delivered,  the  party  demanding  it 
may  then  apply  to  the  court.  But  where  the 
flrst  bill  is  so  clearly  evasive  and  *unsat  [*52 
isfactory  as  to  show  that  the  party  delivering 
it  did  not  intend  to  comply  with  the  judge's 
order,  the  other  party  may  move  the  court  at 
once,  without  obtaining  a  second  order  at  cham- 
bers. Purdyv.  Warden,l&  Wend., 671.  Although 
this  bill  is  clearly  insufficient,  I  am  satisfied 
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from  the  affidavits  that  no  wrong  was  actually 
intended.  The  plaintiffs  should  therefore  be 
allowed  to  deliver  further  and  better  particu- 
lars of  their  demand  on  payment  of  the  costs 
of  this  motion. 

Ordered  accordingly. 

Cited  in— 8  How.  Pr.,  332 ;  28  How.  Pr.,  101 ;  18 
Abb.  Pr.,  134. 


REYNOLDS  «.  FOUNTAIN,  Admr.,  etc. 

Practice — Judgment  as  in  Case  of  Nonsuit,  Set 
Aside — Costs, 

Where  judgment  as  in  case  of  nonsuit  for  not  no- 
ticing a  cause  for  hearing  before  referees  is  set 
aside  on  payment  of  costs,  the  plaintiff  must  notice 
the  cause  for  hearing  immediately ;  and  if  he  fail  to 
do  so,  the  defendant  may  enter  his  default  and  per- 
fect a  second  Judgment,  without  serving  a  new  no- 
tice under  the  44th  Rule. 

If  the  plaintiff  need  time  to  bring  on  the  hearing, 
he  should  ask  it  when  the  motion  to  set  aside  the 
judgment  is  made,  and  have  the  allowance  inserted 
in  the  order. 

The  same  rule  prevails  where  a  default  for  not 
pleading  is  set  aside.  If  the  defendant  do  not  plead 
immediately,  another  default  may  be  entered  with- 
out giving  a  new  notice  or  entering  a  new  rule. 
Per  Bronson.  J. 

fPHIS  cause  was  referred  in  April,  1841.  In 
-L  November  of  that  year  the  defendant  served 
notice,  pursuant  to  Rule  44,  requiring  the 
plaintiff  to  notice  the  cause  for  a  hearing  with- 
in twenty  days,  or  elect  to  discontinue  and 
pay  costs.  The  plaintiff  having  neglected  to 
proceed,  the  defendant,  in  December  follow- 
ing, entered  a  rule  for,  and  perfected  judgment 
as  in  case  of  nonsuit,  pursuant  to  the  aforesaid 
rule.  February  5, 1842,  the  court,  on  the  plaint- 
iff's motion,  made  an  order  that  the  judgment 
be  set  aside  on  payment  of  costs;  but  no  fur- 
ther directions  were  given.  The  costs  were 
paid,  but  the  plaintiff  took  no  measures  to  bring 
53*  J  on  the  hearing.  The  *plaintiff's  attorney 
died  March  5,  1842.  In  August  following,  no- 
tice was  given  to  the  plaintiff  to  appoint  a  new 
attorney,  and  September  8  the  appointment 
was  made  and  notice  of  it  given  to  the  defend- 
ant. October  5  the  plaintiff's  default  for  not 
proceeding  to  a  hearing  was  again  entered,  and 
judgment  as  in  case  of  nonsuit  perfected. 

Messrs.  Woodruff  and  Young,  for  the 
plaintiff,  moved  to  set  aside  this  judgment  for 
irregularity.  They  insisted  that  the  defend- 
ant should  have  served  a  new  notice  to  proceed 
to  a  hearing  in  twenty  days,  and  could  not  act 
upon  the  notice  given  prior  to  the  first  judg- 
ment, which  was  set  aside. 

Mr.  A.  Taber,  for  the  defendant,  likened 
it  to  the  case  of  a  judgment  by  default  for  not 
pleading  pursuant  to  a  rule  for  that  purpose. 
If  the  judgment  be  set  aside,  and  the  party 
does  not  plead,  his  default  may  be  again  en- 
tered, without  a  new  rule  to  plead.  If  the 
plaintiff  in  this  case  wanted  any  further  terms 
when  the  first  judgment  was  set  aside,  he 
should  have  asked  for  them  at  that  time. 

By  the  Court,  Bronson,  J.  I  think  the  de- 
fendant's counsel  is  right  on  this  point  of  prac- 
tice. Nothing  but  the  judgment  was  set  aside. 
The  notice  which  had  been  given  requiring 
the  plaintiff  to  proceed  to  a  hearing  was  not 
touched,  and  the  defendant  was  at  liberty  to 
act  upon  it  and  enter  a  new  default  without 
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further  notice.  Prior  to  1837,  the  practice  was 
to  enter  a  rule  and  give  notice  that  the  plaint- 
iff proceed  within  twenty  days.  See  44th  Rule 
of  1830.  But  in  1837,  this  and  many  other 
useless  rules  were  abolished,  and  nothing  but 
a  notice  was  required.  The  analogy  between 
this  notice  to  proceed  in  twenty  days  and  a 
rule  to  plead  within  the  like  period  is  com- 
plete. If  the  default  entered  in  either  case  for 
not  complying  with  the  notice  or  rule  be  set 
aside,  it  cannot  be  necessary  to  give  a  new  no- 
tice or  enter  a  new  rule.  The  old  one  has  not 
ceased  to  operate,  and  another  default  may  be 
*based  upon  it.  When  a  default  for  not  [*54 
pleading  is  set  aside,  and  no  further  order  is 
made,  the  party  must  plead  immediately,  or  an- 
other default  may  be  entered.  If  he  wants 
time,  he  should  see  that  time  is  given  by  the 
order.  So  here,  when  the  first  judgment  was 
set  aside,  the  plaintiff  should  have  asked  as 
much  time  as  he  thought  necessary  for  bring- 
ing on  the  hearing,  and  the  allowance  should 
have  been  inserted  in  the  order.  The  judg- 
ment is  regular,  but  the  plaintiff  must  be  re- 
lieved on  terms. 

Ordered  accordingly. 


ITTICK  ET  AL.  v.  WHITNEY. 

Taxation  of  Costs — Attorney  Fee — Act  of  1840. 

Under  the  Act  of  1840,  Sess.  L.  of  1840,  p.  33Q,  sec. 
3,  an  attorney  fee  "for  attending  the  trial  of  a 
cause"  is  taxable,  though  the  circuit  in  reference 
to  which  the  charge  is  made  was  not  held,  by  reason 
of  the  non-attendance  of  the  judge ;  but  otherwise 
as  to  a  counsel  fee. 

The  costs  of  a  pending  chancery  proceeding  can- 
not be  taxed  in  a  suit  at  law. 

Citations-3  Hill,  449 ;  1  R.  L.,  16 ;  2  R.  S.,  613.  sec. 
18 ;  Laws,  1840.  p.  330 :  2  Wend.,  265. 

MR.  M.  Hoffman,  for  the  defendant,  moved 
for  a  re-taxation  of  costs.  The  action  was 
noticed  for  trial  at  the  April  Circuit.  The  cir- 
cuit judge  did  not  attend,  and  the  circuit  was 
adjourned  without  day  pursuant  to  2  R.  8., 
203,  sees.  19-21.  At  a  subsequent  circuit  the 
cause  was  tried,  and  the  plaintiff  had  a  ver- 
dict. He  taxed  attorney's  fee  $3,  and  counsel 
fee  $5,  for  attending  prepared  to  try  the  cause 
at  the  circuit  which  fell  through.  He  also  taxed 
the  same  items,  without  objection,  for  the  cir- 
cuit at  which  the  cause  was  tried. 

Pending  the  suit,  which  was  an  action  of 
ejectment,  the  plaintiff  filed  a  bill  in  chancery, 
and  obtained  an  injunction  upon  the  defend- 
ant not  to  commit  waste.  The  defendant  ap- 
peared in  that  suit,  but  nothing  further  was 
done  before  the  ejectment  suit  was  tried  and 
judgment  perfected.  The  plaintiff  taxed  in  his 
bill  in  the  ejectment  suit  $30  for  the  costs  of 
the  chancery  suit,  which  is  still  pending. 

*Mr.  L.  Ford,  for  the  plaintiffs,  op-  [*55 
posed  the  motion. 

By  the  Court,  Bronson,  J.  As  the  April 
Circuit  fell  through  in  consequence  of  the  non- 
attendance  of  the  judge,  I  think  the  costs  of 
that  circuit  stand  upon  the  same  footing  as 
though  the  circuit  had  been  held,  but  the 
cause  had  not  been  reached  on  the  calendar. 
As  there  was  no  trial,  the  counsel  fee  should 
not  have  been  allowed.  Schenck  v.  Lathrop,  3 
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Hill,  449.  As  an  original  question,  I  should 
have  entertained  the  same  opinion  concerning 
the  attorney's  fee.  But  as  to  that,  there  has 
been  no  important  change  in  the  language  of 
the  statute.  By  the  Act  of  1818,  the  attorney 
was  allowed  "a  fee  on  trial."  1  R.  L.,  16.  By 
the  Act  of  1880,  the  allowance  was,  "for  at- 
tending the  trial  of  a  cause."  2  R.  S.,  618,  sec. 
18.  The  Act  of  1840  has  the  same  words,  with 
the  exception  that  the  word  "for"  is  omitted. 
Stut.  of  1840.  p.  880.  Under  the  former  stat- 
utes, it  was  the  settled  practice  to  allow  an  at- 
torney's fee  whenever  the  cause  was  noticed 
tor  trial  and  was  not  reached  upon  the  calen- 
dar, or  was  put  over  the  circuit  by  the  oppo- 
site party.  And  where  an  allowance  was  made 
to  the  attorney  for  "arguing  demurrer,  special 
verdict,"  etc.,  the  fee  was  allowed  at  every 
term  when  the  cause  was  noticed  for  argu- 
ment, although  the  attorney  did  not  in  fact  at- 
tend. This  was  done  on  the  ground  that  the 
attorney,  as  such,  never  tries  or  argues  the 
cause,  and  the  fee  must  have  been  intended  as 
an  allowance  for  preparing  the  cause  for  trial 
or  argument.  Wilson  v.  White,  2  Wend.,  265. 
If  we  follow  the  settled  construction  of  these 
statutes,  the  attorney's  fee  was  properly  al- 
lowed. 

The  chancery  suit  is  still  pending,  and  it  be 
longs  to  that  court  to  determine  who  shall  pay 
the  costs  of  that  proceeding.  Those  costs 
could  not  be  taxed  in  this  suit.  The  sum  of 
$35  must  be  deducted  from  the  bill  as  taxed. 

Motion  granted. 
Cited  in— 2  How.  Pr.,  11. 
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*ANONYMOUS. 

Pleading — Demurrer. 


A  demurrer  to  a  declaration  cannot  be  treated  as 
a  nullity  on  the  mere  ground  that  it  is  frivolous,  or 
will  work  delay. 

In  order  to  justify  the  plaintiff  in  disregarding1 
the  demurrer  and  entering:  the  defendant's  default 
for  not  pleading1,  it  must  appear  that  a  fraud  was 
attempted  upon  the  rules  and  practice  of  the  court. 
Per  Bronson,  J. 

MR.  M.  I.  Townsend,  for  the  defendant, 
moved  to  set  aside  a  default  for  not  plead 
ing,  which  was  entered  after  a  demurrer  to  the 
declaration  had  been  duly  served. 

Mr.  C.  M.  Jenkins,  for  the  plaintiff,  read 
affidavits  tending  to  show  that  the  demurrer 
was  frivolous,  and  put  in  merely  for  delay.  He 
cited  Bk.  of  Buffalo  v.  Lowry,  22  Wend.,  630; 
Anon.,  Id.,  619. 

By  the  Court,  Bronson,  J.  In  each  of  the 
cases  cited  a  fraud  was  attempted  upon  the 
rules  and  practice  of  the  court,  and  it  was  not 
allowed  to  succeed.  So,  too,  it  has  long  been 
held,  that  striking  out  the  similiter  and  demur- 
ring, merely  for  the  purpose  of  carrying  the 
cause  over  a  circuit,  is  a  fraud  upon  the  rules 
of  the  court  which  will  not  be  tolerated.  It 
was  a  frivolous  demurrer  of  that  kind  to  which 
Cowen  J.  alluded  in  one  of  the  cases  cited. 
Here  there  has  been  nothing  out  of  the  usual 
course  of  proceeding,  and  we  have  repeatedly 
held  that  a  demurrer  put  in  in  due  time  cannot 
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be  disregarded  on  the  ground  that  it  is  frivo- 
lous, or  will  work  delay.  A  plea  is  often  put 
in  where  there  is  no  real  defense,  and  yet  if  no 
trick  is  resorted  to  for  the  purpose  of  effecting 
delay,  the  plea  cannot  be  disregarded.  The 
rules  and  practice  of  the  court  allow  of  some 
delays  without  any  reference  to  the  question 
whether  there  is  a  real  defense  or  not;  such  as 
time  to  plead,  and  the  delays  resulting  from 
the  service  of  a  plea  or  demurrer.  It  is  only 
when  there  is  some  fraud  or  trick,  that  we 
*overlook  all  the  usual  forms  for  the  [*57 
purpose  of  defeating  the  contrivance. 

Motion  granted. 

Cited  in-8  How.  Pr.,  252. 


PATCHEN  &  PATCHEN.  Admrs.,  etc., 

v. 
WILSON. 

Suits  by  Administrators  and  Executors — Costs 
— Goods  and  Chattels  Vest  in  Personal  Repre- 
sentative of  Deceased  Owner — Parties. 

An  executor  or  administrator  who  fails  in  an  ac- 
tion necessarily  brought  in  his  representative  ca- 
pacity, is  not  liable  to  pay  costs  except  In  the  cases 
specified  in  2  R.  S.,  615,  sec.  17. 

Goods  and  chattels,  on  the  death  of  the  owner, vest 
in  his  personal  representative ;  and  if  they  be  after- 
wards tortiously  taken  or  wrongfully  converted,  he 
may  sue  for  them  in  his  own  name  without  describ- 
ing himself  as  executor  or  administrator. 

Otherwise,  where  the  executor  or  administrator 
sues  on  a  contract  made  with  the  testator  or  intes- 
tate. In  such  case,  unless  the  contract  be  a  promis- 
sory note  payable  to  bearer,  the  action  must  be 
prosecuted  by  the  representative  as  such  ;  and  this, 
though  the  time  for  payment  or  performance  had 
not  arrived  when  the  testator  or  intestate  died. 

rpHE  plaintiffs  brought  asftumpsit  for  money 
-L  had  and  received  by  the  defendant  to  the 
use  of  the  intestate  in  his  lifetime.  The  defend- 
ant, as  an  attorney  and  counselor,  had  done 
business  for  the  intestate  and, in  January, 1838, 
collected  and  received  upwards  of  $8,000  in 
money  belonging  to  the  intestate.  The  defend- 
ant paid  over  to  the  intestate  all  but  the  sum 
of  $6,000,  which  he  retained  in  his  hands;  and 
after  the  intestate  died  in  1840,  the  administra- 
tors brought  this  action  to  recover  the  money. 
It  appeared  on  the  hearing  of  the  cause  before 
referees,  that  the  intestate  agreed  the  defend- 
ant should  retain  the  $6,000  in  his  hands  with- 
out interest,  until  the  litigation  in  which  the 
intestate  was  then  engaged  should  be  termi- 
nated. Two  suits  were  still  pending  when  the 
intestate  died.  The  defendant  claimed  a  set-off 
for  bis  services,  amounting  to  upwards  of 
$18,000,  and  the  referees  reported  that  $453.99 
was  due  the  defendant. 

Mr.  S.  Stevens,  for  the  defendant,  now 
moved  for  costs  against  the  plaintiffs,  on  the 
ground  that  they  did  not  necessarily  sue  in 
*their  representative  character.  People  [*58 
v.  Judges  of  Albany,  9  Wend.,  486,  and  cases 
cited. 

Mr.  J.  Edwards,  for  plaintiffs. 

By  the  Court,  Bronson,  J.  The  cases  on 
which  the  defendant  relies  were  actions  of  re- 
plevin and  trover  to  recover  goods  and  chattels 
which  belonged  to  the  testator  at  the  time  of 
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his  death, and  which  were  afterwards  tortiously 
taken  or  wrongfully  converted.  As  such  prop- 
erty vests,  on  the  death  of  the  testator,  in  the 
personal  representative,  the  wrong  was  done  to 
him,  and  he  could  sue  in  his  own  name  with- 
out calling  himself  executor.  But  it  is  not  so 
where  the  executor  sues  on  a  contract  made 
with  the  testator.  There  he  must  necessarily 
sue  in  his  representative  character  ;  and  this  is 
so,  although  the  time  for  payment  or  perform- 
ance had  not  arrived  when  the  testator  died. 
In  the  case  of  a  chattel,  the  representative  may 
«ue  in  his  own  name,  and  then  use  the  letters 
testamentary  as  a  part  of  his  chain  of  title. 
But  except  upon  a  note  payable  to  bearer,  the 
representative  cannot  sue  on  a  contract  made 
with  his  testator  without  calling  himself  execu- 
tor. Here  the  administrators  necessarily  prose- 
cuted the  suit  in  the  right  of  the  intestate,  and 
although  they  have  failed,  they  are  not  liable 
to  pay  costs. 
Motion  denied.(a) 

Cited  in— 24  Hun,  289 ;  14  How.  Pr.,  486 ;  5  Saund., 
-395,  437 ;  42  Super.,  445 ;  20  Wis.,  386. 

(a)  See  Reynolds  v.  Collin,  3  Hill,  441. 


.59*]        *COLE  v.  M'CLELLAN. 

Witnesses — Privilege  from  Arrest — Privilege  of 
Attorney  or  Counselor —  Waiver. 

A  person  attending'  before  a  court  or  officer  is  not 
-entitled  to  a  witness'  privilege  from  arrest,  unless 
he  attend  as  a  witness ;  and  this,  though  he  be  sworn 
and  examined  after  the  arrest. 

The  privilege  of  an  attorney  or  counselor  from  ar- 
rest, while  attending-  court,  may  be  waived  by  him. 

Accordingly,  where  a  counselor,  on  being  served 
with  a  capias  authorizing  him  to  be  held  to  bail, 
omitted  to  claim  any  exemption,  but  rather  invited 
the  arrest,  telling  the  officer  to  prepare  a  bail-bond, 
which  he  afterwards  executed ;  held,  that  this 
amounted  to  a  waiver  of  the  privilege. 

A  counselor  is  not  privileged  from  arrest  while  at- 
tending before  an  examiner,  master,  or  a  judge  out 
•of  court. 

Citations— 9  Johns.,  216 ;  2  R.  S.,  290,  sec.  86. 

MOTION  to  be  discharged  from  arrest  on  the 
ground  of  privilege.  The  defendant  swore 
that  he  resided  at  New  Rochelle.in  the  County 
of  Westchester,  and  was  a  counselor  of  the 
•Court  of  Chancery ;  that  October  27  last, 
while  attending  an  examination  of  witnesses  al 
White  Plains  in  that  county  before  an  exam 
iner  in  chancery,  as  counsel  for  the  defendant 
in  a  chancery  suit,  he  was  arrested  and  held  to 
bail  on  a  capias  ad  respondendum  for  an  alleged 
assault  and  battery  upon  the  plaintiff  in  this 
action.  He  further  stated,  that  on  the  day  fol- 
lowing he  was  examined  as  a  witness  on  the 
part  of  the  complainants  in  the  chancery  suit; 
but  it  appeared  that  he  was  not  attending  be- 
fore the  examiner  as  a  witness,  and  was  only 
•called  to  give  some  explanations  in  relation  to 
the  testimony  of  other  witnesses.  The  deputy- 
•sheriff  who  made  the  arrest  did  not  know  that 
the  defendant  was  attending  the  examiner  as 
counsel,  and  the  defendant  did  not  claim  any 
privilege  from  arrest.  When  the  deputy  made 
the  arrest  in  the  morning,  the  defendant  said 
he  should  remain  in  town  through  the  day, and 
told  the  deputy  to  prepare  a  bail-bond, naming 
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the  person  who  would  be  his  bail, and  he  would 
sign  it.  The  deputy  called  again  in  the  even- 
ing at  the  hotel  where  the  defendant  stopped 
and  presented  the  bail-bond.  The  defendant 
then  mentioned  that  he  was  attending  the  ex- 
aminer as  counsel.  The  *deputy  inquired  [*6O 
if  any  advantage  could  be  taken  on  that  ground, 
intending,  as  he  swore,  to  abandon  the  arrest 
if  it  was  incorrect.  The  defendant  replied  that 
it  would  make  no  difference  ;  that  his  name 
was  not  spelled  right,  and  he  could  set  aside 
the  proceedings  on  that  ground.  The  defend- 
ant did  not  object,  but  appeared  desirous  to 
sign  the  bail  bond,  and  did  sign  it.  The  depu- 
ty swore  that  he  should  not  have  made  the  ar- 
rest if  the  defendant  had  denied  his  authority 
to  make  it. 

Mr.  J.  L.  Tillinghast,  for  defendant. 

Mr.  W.  W.  Frothingham,  for  plaintiff. 

By  the  Court,  Bronson,  J.  Although  the 
defendant  was  examined  as  a  witness  the  day 
after  the  arrest  was  made,  he  had  not  been 
served  with  a  subpoena,  and  was  not  attending 
the  examiner  as  a  witness.  He  is,  therefore, 
not  entitled  to  a  discharge  on  that  ground. (a) 

If  the  defendant  was  privileged  from  arrest 
as  a  counselor,  I  see  no  reason  why  the  priv- 
ilege could  not  be  waived.  In  Scott  v.  Van 
Alstyne,  9  Johns.,  216,  it  was  said  that  an  at- 
torney could  not  waive  his  privilege  ;  but  that 
was  where  the  defendant  had  been~sued  by  bill 
as  an  attorney,  and  he  pleaded  that  he  had  left 
the  profession  and  become  a  farmer,  and  thus 
attempted  to  defeat  the  suit  by  renouncing  his 
privilege.  But  *it  was  held  that  the  [*61 
plaintiff  had  a  right  to  treat  him  as  an  attorney 
so  long  as  his  name  remained  on  the  roll.  Here 
the  defendant  not  only  omitted  to  claim  any  ex- 
emption, but  he  rather  invited  the  arrest ;  and 
after  having  thus  waived  his  privilege,  I  think 
he  ought  not  to  be  heard  in  making  this  com- 
plaint. Honesty  and  fair  dealing  forbid  it. 

But  there  was  no  privilege.  The  statute  has 
expressly  subjected  all  officers  of  courts  to  ar- 
rest in  the  same  manner  as  other  persons,  ex- 
cept during  the  actual  sitting  of  the  court;  and 
no  attorney,  counselor  or  solicitor  is  exempt 
from  arrest  while  the  Courtis  sitting,  unless  he 
is  employed  in  some  cause  pending  and  then 
to  be  heard  in  such  court.  2  R.  S.,  290,  sec. 
86.  It  does  not  appear  that  the  Court  of  Chan- 
cery, of  which  the  defendant  is  an  officer,  was 
actually  sitting  at  the  time  the  arrest  was  made. 
And  besides,  the  counsel  must  be  employed  in 
some  cause  to  be  heard  in  court.  The  exemp- 
tion does  not  extend  to  an  attendance  before 
an  examiner,  master  or  judge  out  of  court. 

Motion  denied. 

Cited  in— 7  Abb.  N.  S.,  72 ;  2  Rob.,  705 ;  1  Daly,  405. 

(a)  At  common  law,  it  was  not  necessary  for  the 
protection  of  a  witness  that  he  should  be  in  attend- 
ance under  a  subpoena  or  summons,  if,  upon  appli- 
cation to  him,  he  consented  to  attend  without  one ; 
Ld.  Kenyon,  Oft.  J.,  in  Arding  v.  Flower,  8  T.  R.,534, 
536 :  1  Phil.  Bv.,  4,  7th  Lond.  ed. ;  see,  also,  Meekins 
v.  Smith,  1  H.  Bl..  636,  637 ;  and  hence,  it  has  been 
held  that  a  witness  attending  upon  request  from 
another  State  or  country,  though  not  summoned  or 
subpoenaed,  is  privileged.  Norris  v.  Beach,  2  Johns., 
294 :  Walpole  v.  Alexander,  cited  1  Tidd,  Pr.,  195, 196, 
3d  Am.  from  9th  Lond.  ed.  For  the  statute  on  this 
subject,  see  2  R.  S.,  402,  sec.  51,  et  seq.  As  to  the  gen- 
eral doctrine,  see  Cowen  &  H.  Notes  to  Phil.  Ev.,  15- 
17,  and  cases  there  cited. 
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Form  of  Affidavit  of  Merits. 

Where,  in  an  affidavit  to  change  venue,  the  state- 
ment of  merits  was  thus:  "This  deponent  is  advised 
by  his  said  counsel  that  said  defendants  have  a  good 
and  substantial  defense,  etc.,  whieh  advice  this  de- 
ponent believes  to  be  true;"  held,  insufficient. 

MR.  E.  A.  Doolittle,  for  the  defendants, 
moved  to  cbange  the  venue  on  an  affidavit 
by  Peabody,  which  stated,  among  other  things, 
that  "This  deponent  is  advised  by  said  counsel 
that  said  defendants  have  a  good  and  substan- 
tial defense  to  said  suit  upon  the  merits,which 
advice  this  deponent  believes  to  be  true." 

Mr.  E.  F.  Smith,  contra,  said  the  affidavit 
should  have  been  that  the  defendants  have  a 
defense  on  the  merits,  as  they  are  advised,  etc. 
62*]  *They  have  only  sworn  that  they  are 
advised  they  have  a  defense,  and  believe  the 
advice. 

By  the  Court,  Bronson,  J.    The  affidavit  is 
clearly  insufficient. 
Motion  denied.(a) 

Cited  in— 1  Denio.,  661 ;  23  Hun,  407:  31  Hun,  79 ;  4 
How.  Pr.,  92.  241.249;  5  How.  Pr.,  236,  240;  6  How. 
Pr.,  8,  484 ;  7  How.  Pr.,  476 ;  42  How.  Pr..  485. 

(o)  The  following  summary  of  cases  on  the  sub- 
ject of  changing  venue  for  the  convenience  of  par- 
ties and  witnesses  may,  it  is  believed,  be  of  use  to 
the  profession  ;  as  there  is.  perhaps,  no  other  head 
of  practice  under  which  a  greater  number  of  ques- 
tions are  constantly  arising  at  the  special  terms. 

1.  In  what  actions.    The  venue  may  be  changed 
in  all  transitory  actions,  provided  the  court  shall 
deem  it  necessary  for  the  convenience  of  parties 
and  their  witnesses.  2  R.  S..  409,  sec.  2.  If  the  action 
be  against  a  public  officer  for  acts  done  by  him  in 
virtue  of  his  office,  the  venue  will  be  changed,  for 
this  cause  alone,  to  the  county  in  which  the  fact 
complained  of  happened.    But  where  it  is  question- 
able whether  the  action  be  or  be  not  local,  the  mo- 
tion will  be  determined  upon  the  usual  grounds, 
viz. :  the  convenience  of  parties  and  witnesses.  Al- 
len v.  Forshay,  12  Wend.,  217.  In  a  subsequent  case, 
the  defendant  being  a  private  citizen,  it  was  held 
that  he  was  not  entitled  to  a  change  of  venue  oh  the 
ground  of  the  action  being  local;  but  must  resort 
to  his  remedy  by  demurrer,  plea  in  abatement  or 
nonsuit  at  the  trial.    Morgan  v.  Lyon,  12  Wend., 265; 
and  see.  Kightmyer  v.  Raymond,  Id.,  51. 

The  distinction  which  once  prevailed  between  ac- 
tions ex  coHtractuand  ex  delicto,  in  respect  to  grant- 
ing and  refusing  motions  of  this  kind,  no  longer  ex- 
ists. Grab.  Pr.,  561, 2d  ed. 

2.  What  parties  may  mrrve,  and  -whether  all  should 
join  in  the  application.    The  plaintiff  cannot  move 
to  change  the  venue:  but  only  the  defendant.  Swart- 
wout  v.  Payne,  16  Johns..  149.  The  former,  however, 
may  change  the  venue  by  amending  his  declaration, 
as  of  course,  under  the  23d  General  Rule ;  Rules  of 
Sup.  Court,  1837.  No.  23 :  Wakeman  v.  Sprague.  7 
Cow.,  164;  Wolverton  v.  Wells,  1  Hill,  374;  and  if  he 
inadvertently  allow  the  proper  time  for  that  pur- 
pose to  elapse,  he  may  obtain  leave  to  amend  on 
motion.    Pain  v.  Parker.  13  Johns.,  329. 

In  general,  if  there  be  several  defendants,  all 
should  unite  in  the  application  for  a  change  of 
venue.  Sailly  v.  Hutton,  6  Wend..  508:  Legg  v.  Dors- 
heim,  19  Id.,  700.  But  where  a  default  for  not  plead- 
ing has  been  entered  against  one  of  two  defendants, 
the  other  may  move  alone.  Chace  v.  Benham,  12  Id., 
200.  So,  if  the  action  be  in  form  against  several.and 
process  be  served  upon  a  part  only,  it  is  the  con- 
stant practice  to  allow  the  motion  to  be  made  by  the 
63*]  latter.  Formerly.though  *the  defendants  were 
the  maker  and  indorsers  of  a  promissory  note,  sued 
Jointly  under  the  statute,  neither  could  move  for  a 
change  of  venue  without  Joining  the  others.  Legg 
v.  Dorsheim,  19  Wend.,  700.  But  by  an  act  passed  in 
May,  1841,  "Any  party  to  any  promissory  note  or 
bill  of  exchange,  who  shall  be  sued  Jointly  with  any 
other  party  to  said  bill  or  note,"  may  "apply  to  the 
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Supreme  Court  for  any  order  or  relief  which  such 
party  applying  would  be  entitled  to,  if  euch  party 
had  Men  separately  sued  in  such  action,  and  said 
court  are  authorized,  in  their  discretion,  to  grant  to 
such  party  applying  the  like  order  or  relief  that  by 
the  rules  and  practice  of  the  court  would  be  granted 
to  such  party  if  sued  separately."  Sess.  L.  of  1841, 
p.  272,  sec.  1. 

3.  In  what  utate  of  the  cau«e,  and  within  what  time. 
The  defendant  should  use  due  diligence  In  prepar- 
ing the  motion  for  the  earliest  practicable  day  after 
the  service  of  the  declaration.    Set-,  Rules  of  Sup. 
Court,  No.  94.    In  general,  he  ought  not  to  wait  un- 
til after  issue  Joined;  Cbapin  v.  DeGroff.4Cow..o&4; 
Lee  v.  Chapman,  11  Wend.,  186:  though,  should  he 
do  so,  the  motion  may  still  be  granted,  provided  the 
plaintiff  will  not  thereby  lose  a  trial  nor  be  subject- 
ed to  delay.    Delavan  v.  Baldwin,  3  Cai..  104  ;  Kent 
v.  Dodge,  3  Johns.,  447;  Anon..  18  Wend.,  514 ;  Lee  v. 
Chapman,  11  Id.,  186.    And  even  where  the  conse- 
quence will  be  the  loss  of  a  trial  oraterm.if  the  cir- 
cumstances be  such  that  the  same  result  must  have 
followed  had  notice  been  given  the  first  opportuni- 
ty, the  delay,  though  it  extend  beyond  the  Joining- 
of  issue,  is  not  ground  for  denying  the  motion.  The 
meaning  of  the  rule  on  this  subject  is,  not  that  the 
mere  loss  of  a  trial  or  a  term  shall  defeat  the  appli- 
cation, but  that  the  plaintiff  shall  be  subjected  to  no 
greater  delay  than  what  must  have  arisen  from  an 
earlier  movement.    Garlock  v.  Dunkle.  22  Wend., 
615.    Where,  after  a  cause  had  been  noticed  for  trial 
in  the  county  where  the  venue  was  laid  by  the  plaint- 
iff, and  the  trial  put  off  on  the  application  of  the  de- 
fendant, he  applied  to  change  the  venue.the  motion 
was  granted  on  payment  of  the  costs  of  the  circuit 
and  of  resisting  the  motion,  and  on  the  defendant's 
stipulating  to  take  short  notice  of  trial.   Carpenter 
v.  Watrous,  5  Wend.,  102. 

If  the  object  of  the  motion  be  clearly  for  delay, 
and  it  has  not  been  noticed  the  first  opportunity,  it 
will  be  denied  with  costs;  as,  where  the  defendant 
procures  an  order  unnecessarily  enlarging  the  time 
to  plead,  and,  at  the  expiration  of  that  time,  serves 
notice  of  the  motion  accompanied  by  a  further  or- 
der for  a  stay  until  after  decision.  Semble :  see.  Kill- 
bourne  v.  Fairchild,  12  Wend.,  5*3;  Haywood  v. 
Thayer,  10  Id.,  571.  In  Smith  v.  Prior.  9  Wend.,  498, 
the  plaintiff,  on  receiving  notice  of  motion  to  change- 
the  venue,  proposed  to  change  it  to  the  county  de- 
sired by  the  defendants,  provided  they  would  take 
short  notice  of  trial,  the  circuit  in  that  county  bo- 
ing  about  to  be  held  ;  to  which  proposition  the  de- 
fendants refused  to  accede.  These  facts  appearing,, 
and  the  defendants  not  pretending  that  the  proposed 
notice  was  too  short  to  have  enabled  them  to  pre- 
pare for  trial,  the  motion  was  denied  :  the  court  say- 
ing, "we  cannot  but  perceive  that  the  sole  object  of 
the  defendants  is  delay."  This  case,  however,  does- 
not  apply  so  as  to  give  the  like  advantage  from  a 
proposition  and  refusal  to  accept  short  notice,  if  the 
'plaintiff  has  omitted  to  declare  till  too  late  to  [*G4 
notice  for  trial  at  the  circuit  where  the  venue  is  laid. 
Garlock  v.  Dunkle.  22  Wend.,  615. 

The  venue  may  be  changed,  though  the  cause  be 
at  issue  on  demurrer,  and  no  issue  of  fact  be  con- 
templated until  the  demurrer  is  decided.  Thurber  v. 
Brown,  2  Hill,  382. 

4.  The  affidavit  on  which  to  mnve.    The    affidavit 
must,  in  general,  be  made  by  the  defendant  him- 
self:  though,  under  special  circiimstances.set  forth 
in  the  affidavit,  it  has  been  held  sufficient  when- 
made  by  another ;  e.  g.,  the  defendant's  attorney. 
Grah.  Pr.,  562.  2d  ed. ;    1  Dunl.  Pr.,  418 ;  Scott  v. 
Gibbs,  2  Johns.  Cas.,  116 ;  S.  C  .  Col.  &  Cai.  Cas..  128. 
The  nature  of  the  action  is  usually  stated,  but  this- 
is  unnecessary;  Baker  v.  Sleight,  2  Cai., 46  ;  Anon., 
1  Hill,  668;  nor  is  it  necessary  to  mention  the  coun- 
ty where  the  cause  of  action  arose;  Anon..  1  Hill, 
668;  though  otherwise.previous  to  the  Revised  Stat- 
utes.   Franklin  v.  Underbill.  2  Johns-,  374 ;  Tilling- 
hast  v.  King,  6  Cow..  591 ;  1  Dunl.  Pr..  413. 

It  must  appear  by  the  affidavit  that  the  defendant 
has  merits:  and,  in  this  particular,  its  etatements 
should  purport  to  be  made  under  the  advice  or 
counsel,  Swartwout  v.  Hoage,  16  Johns..  3.  unless 
the  defendant  be  himself  a  counselor.  Cromwell  v. 
Van  Renssc'laer,  3  Cow.,  348.  Where  the  defendant 
is  not  of  the  degree  of  counsel,  and  he  is,  therefore, 
to  swear  to  the  advice  of  counsel,  the  61st  General 
Rule  applies.  Bk.  v.  Shepherd.  19  Wend..  10.  This- 
requires  that,  in  addition  to  what  was  usually  in- 
ported  before  in  similar  affidavits,  the  party  shall 
"swear  that  he  has  fully  and  fairly  stated  the  case 
to  bis  counsel,  and  shall  give  the  name  and  resi- 
dence of  such  counsel."  Rules  Sup.  Court,  1837,  No. 
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61.  In  regard  to  the  fact  of  having  stated  the  case, 
etc.,  a  close  adherence  to  the  language  of  the  rule 
is  to  be  observed,  though  slight  and  unimportant 
variances ;  e.  g.,  "  this  case,  "  or  "  his  case,"  instead 
of  "the  case,"  have  been  overlooked.  Brownell  v. 
Marsh,  22  Wend.,  636.  But  a  substitution  of  the 
words  "his  defense,"  (Id.)  or  "the  facts  of  his  case," 
Richmond  v.  Cowles,  2  Hill,  359,  has  been  held  fatal. 
Nor  will  it  do  to  qualify  the  requisition  of  the  rule 
by  adding,  "so  far  as  the  facts  have  come  to  depo- 
nent's knowledge,  "  unless  a  sufficient  excuse  be 
shown.  Brown  v.  St.  John,  19  Wend.,  617.  After 
complying  with  the  above  rule,  the  next  thing  to 
be  stated  is,  what  was  usually  inserted  in  similar 
cases  before,  viz. :  that  the  defendant  "  has  a  good 
and  substantial  defense  on  the  merits,  as  he  is  ad- 
vised by  his  said  counsel  and  believes."  Swartwout 
v.  Hoage,  16  Johns.,  3 :  Bruen  v.  Adams,  3  Cai.,  97 ; 
Cannon  v.  Titus,  5  Johns.,  355 ;  and  see,  Wilkes  v. 
Hotchkiss,  Id.,  360.  In  this  particular,  also,  it  is 
safest  to  follow  the  accustomed  form.  In  England, 
somewhat  slight  departures  have  been  deemed  fatal. 
Thus,  the  words  "  a  good  and  meritorious  defense  " 
are  there  deemed  insufficient.  Bower  v.  Kemp,  1 
Cromp.  &  Jerv.,  288.  So,  as  to  the  words,  "  a  good 
defense  to  the  action,"  without  adding  "on  the  mer- 
its." Pringle  v.  Marsack,  1  Dowl.  &  R.,  155;  Pagev. 
South,7  Dowl.  Pr.  Cas.,  412.  And  in  this  State.where 
the  words  were,  "  a  good  and  substantial  defense,  " 
held,  insufficient,  without  adding  "on  the  merits." 
65*]  Jackson  v.  Stiles,  3  *Cai.,  93.  But  in  Briggs  v. 
Briggs,  3  Johns.,  449,  the  words  "a  good  and  sub- 
stantial defense,"  were  adjudged  to  mean  a  defense 
on  the  merits :  and  it  was  said  that  Jackson  v.  Stiles 
proceeded  upon  peculiar  circumstances,  not  report- 
ed, affording  strong  reason  to  believe  that  there  was 
really  no  defense  on  the  merits.  Where  the  state- 
ment was,  that  the  defendant  "hath  merits  and  good 
cause  of  defense,"  etc. :  held  bad.  Lane  v.  Isaacs, 
3  Dowl.  Pr.  Cas.,  652.  So,  where  the  affidavit  did  not 
sufficiently  connect  the  statement  of  merits  with 
the  particular  case.  Tate  v.  Bodfleld,  3  Dowl.  Pr. 
Cas.,  218.  It  has,  however,  been  held,  that  though 
the  affidavit  omit  to  state  the  defense  to  be  on  the 
merits,  yet  if  it  distinctly  set  forth  the  facts  consti- 
tuting the  defense,it  is  sufficient.  Johns  v.  Nevison, 
2  Dowl.  Pr.  Cas..  260.  So,  where  the  affidavit  de- 
tailed the  facts,  and  then  stated  that  the  defendant 
had  a  good  and  substantial  defense,  etc.,  but  did  not 
show  that  he  had  been  so  advised  by  counsel.  Wilkes 
v.  Hotchkiss,  5  Johns.,  360.  It  is  hardly  probable, 
however,  especially  since  the  61st  Rule,  that  the 
court  would  now  regard  such  a  detailed  statement 
as  dispensing  with  any  of  the  essential  requisites  of 
the  common  affidavit  of  merits.  Where  the  affi- 
davit was  that  the  defendants  were  advised  by  coun- 
sel that  they  had  a  good  and  substantial  defense, 
etc.,  which  advice  deponent  believed  to  be  true; 
held,  insufficient.  Ante,  p.  61. 

Having  sworn  to  merits,  the  defendant  should 
state  in  the  affidavit  that  he  has  disclosed  to  his 
counsel  the  facts  which  he  expects  to  prove  by  each 
and  every  of  the  witnesses,  etc.  Bk.  v.  Shepherd, 19 
Wend.,  10.  The  names  of  the  witnesses  must  be  giv- 
en; Anon..  6  Cow.,  389;  and  their  residence.  Hull 
v.  Hull,  1  Hill,  671;  Lowe  v.  Hallett,2  Cai.,  374;  Du 
Boys  v.  Fronk,  3  Id.,  95.  It  must  be  shown,  more- 
over, that  they  are  each  and  every  one  of  them  ma- 
terial to  the  defense,  [  or,  "  for  the  defendant,"] 
Anon.,  1  Hill,  668,  as  the  defendant  is  advised  by  his 
counsel  and  verily  believes.  Anon.,  3  Wend.,  425; 
Anon.,  7  Cow.,  102.  They  must  appear  to  be  neces- 
sary also,  as  well  as  material ;  Satterlee  v.  Groot,  6 
Cow.,  33 ;  see,  Young  v.  Scott,  3  Hill,  32,  &5 ;  and,  for 
this  purpose,  the  affidavit  adds,  that  without  the 
testimony  of  each  and  every  of  the  witnesses,  the 
defendant  cannot  safely  proceed  to  the  trial  of  the 
cause,  as  he  is  advised  by  his  counsel  and  believes. 
Satterlee  v.  Groot,  6  Cow.,  33 ;  Anon.,  7  Id.,  102; 
Anon.,  3  Wend.,  425. 

The  words  "  each  and  every  "  in  the  clauses  above 
noticed  are  essential,  and  must  be  repeated  ;  Bk.  v. 
Shepherd.  19  Wend.,  10;  Anon.,  3  Id.,  425:  Constan- 
tine  v.  Dunham,  9  M.,  431 ;  though  the  affidavit  may 
be  made  to  answer  for  one  witness  without  those 
words.  Brown  v.  Peck,  10  Wend.,  569.  The  state- 
ment as  to  the  advice  of  counsel,  etc.,  must  also  be 
repeated  as  above.  Anon.,  3  Wend.,  425 ;  Constan- 
tine  v.  Dunham,  9  Id.,  431 ;  and  see,  Anon.,  5  Cow., 
14.  Where,  however,  the  defendant  is  himself  a 
counselor,  he  need  not  swear  under  theadyiceof 
counsel ;  and  the  affidavit  may,  in  this  particular, 
be  modified  accordingly.  Cromwell  v.  Van  Rens- 
selaer,  3  Cow.,  34B.  For  the  purposes  of  the  motion, 
the  court  will  judicially  notice  the  fact  that  the  de- 
fendant is  a  counselor.  Id. 
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John  Doe 

ads. 
Richard  Roe. 


[Montgomery]  County,  ss:  John  Do^  the  above 
named  defendant,  being  sworn  says,  that  the  venue 
in  this  cause  is  laid  in  the  County  of  [Erie] ;  that 
the  declaration  was  served  on  the  [14th  of  October 
inst.] ;  that  the  cause  is  not  at  issue ;  [or  if  at  issue, 
state  the  fact,  and  the  time  when  issue  was  joined]  ; 
that  deponent  has  fully  and  fairly  stated  the  case- 
to  [Samuel  Belding,  Jr.]  his  counsel  in  this  cause, 
who  resides  at  [Amsterdam,]  in  the  County  of 
[Montgomery],  and  has  fully  and  fairly  disclosed  to 
his  said  counsel  the  facts  which  he  expects  to  prove 
by  each  and  every  of  the  witnesses  hereinafte- 
named ;  that  deponent  has  a  good  and  substantial 
defense  on  the  merits,  in  this  cause,  as  he  is  advised 
by  said  counsel  and  verily  believes;  that  [Isaac 
Morris]  and  [Nathan  Netf]  of  the  Town  of  [Amster- 
dam,] and  [Jay  Cady]  and  [John  Schuyler],  of  the 
Town  of  [Florida],  all  of  whom  reside  in  said  Coun- 
ty of  [Montgomery],  are  each  and  every  of  them  ma- 
terial witnesses  for  this  deponent  on  the  trial  of  this- 
cause,  as  he  is  advised  by  said  counsel  and  verily  be- 
lieves; and  that,  without  the  testimony  of  each  and 
every  of  the  said  witnesses,  deponent  cannot  safely 
proceed  to  the  trial  of  this  cause,  as  he  is  also  ad- 
vised by  said  counsel  and  verily  believes. 

JOHN  DOB. 

Subscribed  and  sworn,  etc. 

J.  FRENCH, 

Justice  of  the  Peace. 

5.  Staying  proceedings  for  the  purpose  of  the  mo- 
tion. If  necessary  the  defendant  may  have  an  or- 
der staying  proceedings  to  enable  him  to  make  the 
motion.  This  may  be  obtained  by  presenting  the 
motion  papers  to  a  justice  of  the  Supreme  Court,  a 
circuit  judge  or  a  Supreme  Court  Commissioner. 
Rules  of  Sup.  Court,  1837,  No.  58.  The  order  will  not 
be  granted  unless  it  appear,  from  the  papers,  that 
the  defendant  has  used  due  diligence  in  preparing 
the  motion  for  the  earliest  practicable  day  after  the 
service  of  the  declaration.  Id.,  No.  94 ;  see,  also, 
Killbourne  v.  Fairchild,  12  Wend.,  293, 294;  Hay  wood 
v.  Thayer,  10  Id.,  571.  The  proceedings  are  not  to  be 
stayed  fora  longer  time  than  to  enable  the  party  to 
make  his  motion  according  to  the  settled  practice 
of  the  court,  and,  if  made,  until  the  decision  of  the 
court  thereon.  Rules  of  Sup.  Court,  1837,  No.  58.  Nor 
will  the  order  stay  the  plaintiff  in  putting  the  cause 
at  issue,  or  taking  any  other  step  except  giving  no- 
tice and  subpoenaing  witnesses  for  the  trial.  Rules 
of  Sup.  Court,  1837,  No.  94.  To  perfect  the  stay,  the 
plaintiff  must  serve  the  order,  with  a  copy  of  the 
affidavit  on  which  it  is  granted,  and  a  notice  of  the 
motion.  Rules  of  Sup.  Court,  1837,  No.  58.  The  or- 
der will  not  be  operative,  unless  the  service  of  it  be 
accompanied  by  the  proper  papers.  Id.;  Roosevelt 
v.  Fulton,  7  Cow.,  107  :  Kirby  v.  Cogswell,  1  Cai..  505; 
Bailey  v.  Caldwell,  3  Johns.,  451. 

*Form  of  Order  to  Stay  Preceding*.       [HJT 
SUPREME  COURT. 


John  Doe 

ads. 
Richard  Roe. 


Upon  reading  the  within  affidavit,  it  is  ordered 
that  all  proceedings  in  this  cause  be  stayed  until  the 
[1st  Tuesday  of  December  next],  to  enable  the  de- 
fendant to  move  for  a  change  of  venue ;  and,  if  the 
motion  be  then  made,  until  the  order  of  the  court 
thereon.  Dated  etc.  JOHN  WILLAKD, 

Circuit  Judge. 

6.  Revoking  order  to  stay  proceedings.  On  present- 
ing to  and  filing  with  the  officer  granting  the  order 
to  stay  proceedings,  an  affidavit  showing  such  facto 
as  will  entitle  the  plaintiff,  according  to  the  settled 
practice  of  the  court,  to  retain  the  venue.the  officer 
will  revoke  the  order;  and  the  plaintiff  is  to  give 
immediate  notice  of  such  revocation  to  the  defend- 
ant's attorney.  Rules  of  Sup.  Court,  1837,  No.  94. 
The  requisites  of  the  affidavit  to  obtain  an  order  of 
revocation  under  this  rule,  will  be  seen,  pout,  pi.  8. 
As  to  the  general  doctrine  relating  to  the  revoca- 
tion of  orders  to  stay,  etc.,  and  the  effect  of  the  rev- 
ocation, see  Hart  v.  Butterfield,  3  Hill,  455,  Anon., 
Id.,  448,  and  Grab.  Pr.,  680,  681,  2d  ed. 
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Form  of  Order  of  Revocation. 
SUPREME  COURT. 


Klobard  Koe        , 

v. 
John  Doe. \ 

The  plaintiff  in  the  above  cause  having'  presented 
and  tiled  wtth  ine  an  affidavit  showiiiK  such  facts  aa 
will  nit  it  le  him  to  retain  the  venue  in  said  cause,  I 
hereby  revoke  the  order  to  stay  proceeding's  grant- 
ed by  me  on  the  [insert  the  date  of  the  order]. 

Dated  etc.  JOHN  WILLARD, 

Circuit  Judge. 

7.  Notice  of  the  motion.    The  notice  is,  in  general, 
to  lx>  for  the  first  day  of  the  term,  and  cannot  be  for 
a  later  day,  unless  sufficient  cause  be  shown  (and 
contained  in  the  affidavits  served)  for  not  giving  no- 
tin  •  1 or  the  first  day.    Hu  les  of  Su  p.  Cou  rt.  1837,  N  o. 
65 ;  see,  also,  Grah.  Pr.,  678,  679!  2d  ed.    It  is  an  eight 
day  notice,  and  must  be  accompanied  with  a  copy 
of  the  affidavit  or  affidavits  on  which  the  motion  is 
intended  to  be  made.   Rules  of  Sup.  Court,  1837,  No. 
55 :  and  see,  Grah.  Pr.,  678.  679, 2d  ed. 

08*]  *Form  of  Notice  of  Motion. 

_  SUPREME  COURT. 
John  Doe  ) 

ads.  V 

Richard  Roe.        i 

SIR— Take  notice  that  on  the  affidavit,  a  copy  of 
which  is  herewith  served,  this  court  will  be  moved 
at  the  next  special  term  thereof,  to  be  held  at  the 
capitol  in  the  City  of  Albany  on  the  List  Tuesday  of 
December  next],  for  a  rule  or  order  changing  the 
venue  in  this  cause  from  the  County  of  [Erie]  to 
the  County  of  [.Montgomery],  or  for  such  other  or 
further  rule  or  order  as  the  court  may  deem  proper 
to  grant.  Dated,  etc. 

Yours,  etc. 

8.  BELDING,  Jr., 

To  BENJAMIN  H.  AUSTIN,  Esq.,        Def 'ts  Atty. 
Pltff 's  Atty. 

8.  Grounds  of  opposition  to  the  motion.    These,  in 
general,  are  to  be  sought  for  entirely  in  the  number 
and  residence  of  the  witnesses;  Anon.,1  Hill,  668, 669; 
and  the  application  will  therefore  not  be  defeated 
by  showing  that  the  defendant's  witnesses  will  have 
to  travel  a  few  miles  further,  in  case  the  venue  be 
changed,  than  if  it  were  retained.  Hull  v.  Hull,  Id., 
671.  So,  though  it  appear  that  the  court-house  in  the 
county  where  the  venue  is  laid  is  but  a  short  dis- 
tance ;  e.  g.,  six  miles,  from  the  court-house  of  the 
county,  to  which  the  defendant  seeks  to  change  it, 
and  that  the  counties  adjoin.  Williams  v.  Fellows,  9 
Wend.,  451.  But  see,  Mumford  v.  Cammann,  3  Cai., 
139.    The  residence  of  the  plaintiff's  witnesses  in  an 
adjoining  State,  to  a  number  exceeding  that  sworn 
to  by  the  defendant,  is  not  ground  for  retaining  the 
venue ;  and  this,  though  their  residence  be  adjacent, 
to  the  county  where  the  venue  is  laid,  Peet  v.  Bil- 
lings, 2  Wend.,  282;  Canfleld  v.  Lindley,  4  Cow.,  532, 
and  though  the  plaintiff  has  obtained  the  promise  of 
his  witnesses  that  they  will  attend.  Bk.  v.  Knicker- 
baeker,  6  Wend.,  541.  Nor  will  the  venue  be  retained 
on  the  plaintiff's  stipulating  to  pay  the  expenses  of 
the  defendant's  witnesses ;  Rathbone  v.  Harman, 
4  Wend.,  208;  but  see.  Worthy  v.  Gilbert.  4  Johns., 
492 ;  or  changed,  on  the  defendant's  entering  into  a 
like  stipulation  as  to  the  plaintiff's  witnesses.   Har- 
rowor  v.  Belts.  2  Cow.,  496.    The  motion,  however, 
will  be  denied,  if  it  appear  that  the  plaintiff  has  a 
greater  number  of  witnesses  residing  in  the  county 
where  the  venue  is  laid,  than  that  sworn  to  by  the 
defendant.  Anon.,  1  Hill,  668;  Hull  v.  Hull,  Id.,  671: 
Sherwood  v.  Steele,  12  Wend.,  294,  295.    So  if  the 
number  of  witnesses  sworn  to  by  the  respective 
parties  be  equal.    Wood  v.  Bishop,  5  Cow.,  414 ;  see, 
Sherwood  v.  Steele.  12  Wend.,  294.    Where,  after 
service  of  papers  fora  motion  to  change  the  venue 
from  the  County  of  S.  to  the  County  of  M.,  togeth- 
er with  an  order  to  stay  proceedings,  the  plaintiff 
amended  his  declaration  under  the  23d  Rule,  by 
changing  the  venue  to  the  County  of  A. ;  and  it  ap- 
peared on  the  motion  that  the  plaintiff  had  a  suffl- 
69*]  cient  number  of  witnesses  *to  retain  the  ven- 
ue, in  the  latter  county,  and  that  the  defendant  had 
had  time  to  serve  new  papers  since  the  amendment, 
but  omitted  to  do  so,  the  motion  was  denied.    Wol- 
verton  v.  Wells,  1  Hill,  374.    If  the  defendant,  after 
«ervice  of  bis  papers,  and  before  the  motion  be  act- 
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ually  made,  suffer  a  default  for  not  pleading  to  be 
entered  against  him,  this  will  defeat  the  application, 
even  though  he  obtained  mid  s«-rvd  mi  (,rd,-r  stay- 
ing proceedings  pursuant  to  the  rule  on  that  subject. 
Anon.,  Feb.  Sp.  Term,  1843.  M.  S. ;  and  see  rules  of 
Sup.  Court,  1837,  No.  94;  ante,  pi.  5.  For  other 
grounds  on  which  the  motion  may  be  resisted,  see 
ante,  pi.  2-4,  of  this  note. 

9.  Affidavit  to  oppose  motion.  The  plaintiff's  affi- 
davit should  be  in  form  and  substance  similar  to 
that  of  the  defendant;  Bk.  v.  Shepherd,  19  Wend  , 
10:  Grah.  Pr.,  663,  2d  ed. ;  1  Burr.  Pr..  414;  except 
that  it  need  not  show  the  plaintiff  has  merits.  He 
must  swear  unqualifiedly  to  an  equal  number  of 
witnesses  with  those  sworn  to  by  the  defendant,  or 
a  greater  number,  or  the  motion  will  bo  granted. 
Accordingly,  where,  in  answer  to  the  defendant's 
affidavit  of  eight  witnesses  residing  in  and  near  the 
county  to  which  the  venue  was  sought  to  be 
changed,  the  plaintiff  swore  that  he  had  nine  wit- 
nesses residing  in  and  near  the  county  where  the 
venue  was  laid,  and  that  without  the  testimony  of 
each  and  every  of  them  he  could  not  safely  proceed 
to  trial,  "  taking'  into  consideration  the  sustaining 
of  the  action,  and  meeting  and  resisting  the  defense 
which  he  believed  the  defendant  intended  setting 
up,"  the  affidavit  was  held  to  be  insufficient  and  the 
motion  granted.  Sherwood  v.  Steele,  12  Wend.,  294. 

General  Form  of  Affidavit  to  Oppose  Motion. 
SUPREME  COURT. 


Richard  Roe 

v. 
John  Doe. 


[Erie]  County,  ss: ;  Richard  Roe,  the  above  named 
plaintiff,  being  sworn,  says  that  he  has  fully  and 
fairly  stated  the  case  to  Benjamin  H.  Austin,  his 
counsel  in  this  cause,  who  resides  at  [the  City  of 
Buffalo],  in  the  County  of  [Erie],  and  has  fully  and 
fairly  disclosed  to  his  said  counsel  the  facts  which 
he  expects  to  prove  by  each  and  every  of  the  wit- 
nesses hereinafter  named ;  that  [Benjamin  Rose] 
and  [Hiram  Perry],  of  the  Town  of  [Concord],  and 
[James  King]  and  [Charles  Stevens],  of  the  Town 
of  [Brandt],  all  of  whom  reside  in  the  said  County 
of  [Erie],  are  each  and  every  of  them  material  wit- 
nesses for  this  deponent  on  the  trial  of  this  cause, 
as  he  is  advised  by  said  counsel  and  verily  believes ; 
and  that  without  the  testimony  of  each  and  every 
of  said  witnesses  this  deponent  cannot  safely  pro- 
ceed to  the  trial  of  this  cause,  as  he  is  also  advised 
by  said  counsel  and  verily  believes. 

RICHARD  ROE. 

Subscribed  and  sworn,  etc. 

THOMAS  HARPER, 

Justice  of  the  Peace. 

*10.  Costs  of  the  motion.  In  general,  whether  [*7O 
the  motion  be  granted  or  denied,  costs  are  not  ex- 
pressly awarded,  but  abide  the  event,  and  are  taxed 
in  the  bill  of  the  prevailing  party ;  Gidney  v.  Spel- 
111:111.  6  Wend.,  525;  see  Norton  v.  Rich,  20  Johns., 
475;  Worthy  v.  Gilbert,  4  Johns.,  492;  but  when  the 
motion  is  denied,  although  the  defendant  succeeds 
in  his  defense  to  the  action,  he  is  not  entitled  to 
costs  of  the  motion.  Gidney  v.  Spelman,  6  Wend., 
525.  If  the  defendant  move  on  defective  papers, 
and  for  that  reason  fail,  the  motion  will  be  denied 
with  costs  of  opposing.  Sill  v.  Trumbull,  1  Cow., 
589.  So  where  it  is  manifest  that  the  defendant's 
object  in  making  the  motion  is  delay,  and  it  is  de- 
nied on  that  ground.  Kilbourne  v.  Fairchild,  18 
Wend.,  293.  See,  also.  Anon.,  18  Wend..  514.  So 
where  the  motion  is  denied  on  the  plaintiff  swear- 
ing to  the  largest  number  of  witnesses,  and  is  re- 
newed at  a  subsequent  term,  without  leave,  by  al- 
leging a  still  greater  number.  Purdy  v.  Warden,  10 
wend.,  619.  If,  after  a  cause  is  noticed  for  trial,  the 
defendant  obtain  an  order  to  stay  proceedings  with 
a  view  to  move  to  change  the  venue,  and  his  mo- 
tion be  granted,  he  will  be  required  to  pay  the  costs 
of  preparing  for  trial  up  to  the  time  of  the  order. 
Budd"v.  Malburn,  1  Cow.,  47 ;  and  see  Rules  of  Sup. 
Court,  1837,  No.  94.  See,  also.  Carpenter  v.  Watrous, 
5  Wend.,  102.  As  the  motion  can  only  be  made  at  a 
special  term,  if  it  be  noticed  for  a  general  term,  the 
plaintiff  will  be  entitled  to  costs  for  appearing  and 
raising  the  objection.  Donaldson  v.  Jnc-kson,  9 
Wend.,  450,  ?i.  So,  though  the  motion  be  granted 
as  to  the  proposed  change  of  venue,  if  the  defend- 
ant in  his  notice  ask  for  more  than  he  is  entitled  to 
— e.  g.,  the  costs  of  the  motion— he  will  be  ordered 

HILL  4. 
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to  pay  the  costs  of  appearing  to  oppose.  Such  has 
been  the  uniform  course  of  decision,  though  I  have 
found  no  reported  case  to  that  effect. 

Where  costs  are  expressly  allowed,  this  should  be 
mentioned  in  the  rule,  for  otherwise  payment  can- 
not be  enforced ;  and  if  the  party  neglect  to  enter 
his  rule  for  costs,  they  will  not  be  summarily  award- 
ed afterward.  Serrible,  Lownsbury  ads.  Rathbone, 
1  Wend.,  283;  Anon.,  4  Cow.,  357;  Palmer  v.  Mulli- 
gan, 2  Cai.,  380. 

11.  Subsequent  proceedings.  The  mere  granting 
of  the  motion  does  not  operate  a  change  of  venue ; 

HILL  4. 


but  the  defendant  must  follow  up  the  proceeding 
by  serving  a  certified  copy  of  the  rule.  Root  v. 
Taylor,  18  Johns.,  335 ;  Smith  v.  Sharp,  13  Id.,  466 ; 
Keep  v.  Tyler,  4  Cow.,  541.  A  mere  notice  of  the 
rule  is  not  sufficient.  Keep  v.  Tyler,  4  Cow.,  541, 
542.  Until  the  rule  be  properly  served,  the  plaintiff 
may  consider  the  original  venue  as  the  place  of 
trial,  and  proceed  accordingly.  Id.  If  the  parties 
go  to  trial  in  the  county  where  the  plaintiff  laid  the 
venue,  without  regard  to  the  rule  for  changing  it, 
neither  will  be  allowed  to  allege  this  by  way  of  set- 
ting aside  or  impeaching  the  proceedings  for  irregu- 
larity. People  v.  Mather,  3  Wend.,  431,  434. 
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CASES 

ARGUED    AND    DETERMINED 


IN  THE 


SUPREME    COURT 


OF  THE 


STATE   OF  NEW  YORK, 


IN 


JANUARY  TERM,  1843. 


71*]   *THE  PEOPLE,   ex  rel.   SOTJTHWICK 

KT  AL., 

V. 

EVEREST,  late  Sheriff  of  ESSEX. 

Statute  of  Limitations — Action  against  Sheriff- 
Attachment  to  Compel  Return  of  Fi.  Fa. — 
Costs. 

Though  an  action  against  the  sheriff  for  not  re- 
turning a  fi.  fa.  be  barred  by  the  Statute  of  Limita- 
tions, fie  may  still  be  proceeded  against  by  attach- 
ment in  order  to  compel  a  return. 

In  such  case,  however,  the  court  will  not  impose  a 
fine  for  the  benefit  of  the  party  instituting  the  pro- 
ceeding, but  will  discharge  the  sheriff  on  his  return- 
Ing  the  fl.fa.  and  paying  costs. 

Though  the  general  Statute  of  Limitations  does 
not,  in  terms,  apply  to  a  bill  in  equity  even  when 
concurrent  with  the  remedy  at  law ;  yet  the  Court 
of  Chancery  always  allows  it  to  be  pleaded  in  such 
cases.  Per  Cowen,  J. 

Citations—  Cowen  &  H.  Notes  to  Phil.  Ev.,  p.  326, 
S31 ;  5  Mason,  95,  111,  112. 

ON  Friday  of  the  second  week  of  term  the 
defendant  was  brought  up  by  attachment 
for  not  returning  a  fi.  fa.  The  writ  was  deliv- 
ered to  the  defendant's  deputy  in  the  month  of 
November,  1835.  It  was  in  favor  of  the  rela- 
tors  and  against  Newell  &  Purmort,  of  Essex 
Co. ;  and  the  plaintiffs  communicated  with  the 
deputy  respecting  its  execution.  It  was  return- 
72*]  able  in*January  Term,  1836.  Notice  to 
return  the  writ  was  served  on  the  defendant, 
July  24,  1841,  after  he  had  ceased  to  be  sheriff. 
But  he  neglected  and  still  refused  to  make  any 
return. 

Mr.  J.  G.  Britton,  for  the  relators. 

Mr.  S.  Stevens,  contra. 

By  the  Court,  Cowen,  J.  The  only  excuse 
set  up  for  the  sheriff's  default  is,  that  the  Stat- 
ute of  Limitations  has  run  against  an  action 
for  not  returning  the  execution  at  the  return 
day.  But  this  is  clearly  not  a  full  answer.  It 
furnishes  no  reason  why  thefi.  fa.  should  not 
now  be  returned.  Such  return  may  be  essen- 
tial to  warrant  ulterior  proceedings  on  the  part 
of  the  plaintiffs;  e.  g.,  a  further  execution,  a 
creditor's  bill,  etc. 

It  is  said,  however,  that  we  ought  not,  after 
such  delay,  to  do  more  than  charge  the  sheriff 
with  costs;  and  we  are  inclined  to  think  that 
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he  should  be  discharged,  on  now  returning  the 
writ,  and  paying  the  costs  of  this  proceeding. 
The  Statute  of  Limitations  is  certainly  not, 
proprio  vigore,  a  bar  to  the  imposition  of  a  fine 
for  the  benefit  of  the  plaintiffs,  even  to  the  full 
amount  of  the  sum  indorsed  upon  the  fi.  fa. 
But  we  think  that,  notwithstanding,  where  the 
party  lies  by,  after  the  return  day,  till  an  ac- 
tion for  not  returning  is  barred  by  the  statute, 
damages  for  the  omission  ought  not  summarily 
to  be  awarded.  The  party  should  be  left  to  his 
action  upon  the  return.  The  action  for  the 
original  omission  to  return  being  barred,  the 
party,  by  asking  for  a  fine  on  that  account, 
seeks  by  indirection  what  the  statute  has  de- 
nied to  him  directly.  The  general  Statute  of 
Limitations  has  no  application,  eo  nomine,  to  a 
bill  in  equity,  even  when  that  is  concurrent 
with  the  remedy  at  law.  Yet  the  Court  of 
Chancery  always  allows  it  in  such  a  case  to  be 
pleaded  (see,  Cowen  &  H.  Notes  to  Phil.  Ev. , 
pp.  326,  331,  et  seq.,  and  cases  there  cited;  also, 
Pratt  v.  Northam,  5  Mas.,  95,  111.  112);  for  the 
reason  that  the  party  should  not  be  allowed  to 
*evade  its  effect  by  resorting  to  another  [*73 
forum.  The  principle  applies  here.  Being 
barred  of  a  remedy  by  action,  he  should  not  be 
permitted  to  hide  his  laches  under  the  form  of 
a  proceeding  for  contempt.  If  the  sheriff's 
counsel  thinks  a  rule  for  leave  to  return  nune 
pro  tune  will  work  any  additional  protection, 
he  may  take  a  rule  for  such  leave. 
Rule  accordingly. 

Explained— 81  Barb.,  446,  665. 

Cited  in— «  Barb.,  488;  Abb.  Adm..  514. 


BREASTED  ET  AL..  Admrs.,  etc., 

THE  FARMERS'  LOAN  AND  TRUST  COM 
PANY. 

Insurance — Life  Policy — Construction  of — "Die 
by  His  Own  Hand. " 

A  provision  in  a  life  policy  that  it  is  to  be  deemed 
void  in  case  the  assured  shall  "die  by  his  own  hand," 
imports  a  death  by  suicide;  i.  e.,  an  act  of  criminal 
self-destruction. 

Accordingly,  in  an  action  on  such  policy  the  un- 
derwriters will  be  liable  though  it  appear  that  the 
assured  drowned  himself,  provided  the  act  waa  done 
in  a  fit  of  insanity. 
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Citations-Ellis,  Ins.,  103,  230,  234;  Marsh.  Ins.,  780 
2  McCull.  Com.  Die.,  93-S5,  n.,  Am.  ed.;  3  Kent, 
Com.  369 ;  2  Wh.  Selw.  N.  P.,  788-790.  Am  ed.  1823 I ; 
Sm.  Merc.  L.,256;  4  Bl.  Com.,  189;  1  Hale,  PL  C.,  411. 
412. 

TVEMURRER  to  replication.  The  declaration 
\J  was  on  a  policy  of  insurance  upon  the  life 
of  Hiram  Comfort,  the  plaintiff's  intestate. 
The  policy  contained  a  clause  providing  that, 
in  case  the  assured  should  die  upon  the  seas, 
•etc.,  or  by  his  own  hand,  or  in  consequence  of 
a  duel,  or  by  the  hands  of  justice,  etc.,  the 
policy  should  be  void.  The  defendants  plead- 
ed that  Comfort  committed  suicide  by  drown- 
ing himself  in  the  Hudson  River.  Replication, 
that  when  the  assured  drowned  himself  he  was 
of  unsound  mind  and  wholly  unconscious  of 
the  act.  Demurrer  and  joinder. 

Mr.  W.  C.  Noyes,  for  the  defendants,  in- 
sisted that  the  replication  furnished  no  answer 
to  the  matter  set  forth  in  the  plea.  He  cited 
and  commented  on  Chit.  Med.  Jur.,  354;  Rex 
v.  Saloway,  3  Mod.,  100;  Smith,  Merc.  L.,  250; 
Ellis,  Ins.,  102, 103;  Blaney,  Life  Assur.  App., 
151;  McCull.  Com.  Die.,  710,  711,  ed.  of  1839; 
74*]  Jac.  L.  Die.,  tit.  "Felo  de  se ;"  Id.,  *tit. 
"Homicide,"  in.;  Burn,  L.  Die.  tit.  "Felo  de 
*e ;"  Web.  Die.,  "Suicide;"  Park,  Ins.,  578. 
585,  586,  6th  Load,  ed.;  1  Phil.  Ins.,  577,  2d 
ed. ;  Bell,  Prin.  of  Law  of  Scotland,  203,  sec. 
523,  4th  ed.;  Smith,  For.  Med.,  518;  Tyriev. 
Fletcher,  Cowp.,  669;  Bermonv.  Woodbridge, 
Doug.,  789  ;  Amicable  Society  v.  Holland,  4 
Bligh.  N.  S.,  194;  8.  C.,  2  Dow.  &  C.,  1;  1 
Magens,  Ins.,  32. 

Mr.  S.  Sherwood,  for  the  plaintiffs,  cited 
and  commented  on  1  Hale,  P.  C.  ,412;  1  Hawk, 
P.  C.,  ch.  9,  sees.  1-6;  Wood,  Inst.,  345;  4  Bl. 
Com.,  189. 

By  the  Court,  Nelson,  Oh.  J.  The  question 
arising  upon  the  demurrer  is,  whether  Com- 
fort's self-destruction  in  a  fit  of  insanity  can 
be  deemed  a  death  by  his  own  hand,  within 
the  meaning  of  the  policy.  I  am  of  opinion 
that  it  cannot.  Since  the  argument  of  the  case 
I  have  examined  many  precedents  of  life  pol- 
icies used  by  the  different  insurance  compa- 
nies, and  am  entirely  satisfied  that  the  words 
in  the  policy  in  question  import  a  death  by  sui- 
cide. Provisos  declaring  the  policy  to  be  void 
in  case  the  insured  commit  suicide,  or  die  by 
his  own  hand,  are  used  indiscriminately  by 
different  insurance  companies  as  expressing 
the  same  idea;  and  so  they  are  evidently  un- 
derstood by  the  writers  upon  this  branch  of 
the  law.  The  policies  of  the  "Society  for  Equi- 
table Assurance  upon  Lives "  and  of  the 
"Crown  Life  Assurance  Company"  contain  the 
same  form  of  expression  as  that  employed  in 
the  policy  in  question;  Ellis,  Ins.,  230,  234; 
and  Mr.  Ellis  refers  to  the  phraseology  as  im- 
porting the  usual  condition  to  be  found  in  all 
policies,  though  a  majority  of  them  probably 
use  the  word  "suicide."  Id..  102.  That  word 
is  used  in  the  policies  issued  by  the  following 
companies,  viz. :  the  "Royal  Exchange  and  Lon- 
don Assurance,"  the  "Westminster  Society," 
the  "Equitable  Assurance,"  the  "Pelican  Life 
Insurance, "Marsh.  Ins.,  780,  and  the  "Sun  Life 
Assurance. "2  McCull.  Com.  Die.,  93,  94,  Am. 
75*]  *ed. ;  and  it  is  said  by  the  American  editor 
of  the  book  last  cited,  p.  95,  n.,  that  the  policies 
issued  in  this  country  contain  the  same  phrase- 
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ology.  See,  also,  3  Kent,  Com.,  369.  Mr.  Sel- 
wyn  mentions  several  of  the  insurance  compa- 
nies above  named,  and  others,  including  those 
whose  policies  contain  the  same  words  as  the 
one  in  question,  and  speaks  of  the  proviso  as 
meaning,  in  all  cases,  an  act  of  suicide.  2  Selw. 
If.  P.  by  Wheat.,  778-790,  Am.  ed.  of  1823  ; 
see,  also,  Smith,  Merc.  L.,  256. 

The  connection  in  which  the  words  stand  in 
the  policy  would  seem  to  radicate  that  they 
were  intended  to  express  a  criminal  act  of  selr- 
destruction  ;  as  they  are  found  in  conjunction 
with  the  provision  relating  to  the  termination 
of  the  life  of  the  insured  in  a  duel,  or  by  his 
execution  as  a  criminal.  This  association 
may  well  characterize  and  aid  in  determining 
the  somewhat  indefinite  and  equivocal  import 
of  the  phrase.  Speaking  legally,  also  (and  the 
policy  should  be  subjected  to  this  test),  self- 
destruction  by  a  fellow  being  bereft  of  reason, 
can  with  no  more  propriety  be  ascribed  to  the 
act  of  his  own  hand  than  to  the  deadly  instru- 
ment that  may  have  been  used  for  the  purpose. 
The  drowning  of  Comfort  was  no  more  his  act, 
in  the  sense  of  the  law,  than  if  he  had  been 
impelled  by  irresistible  physical  power;  nor  is 
there  any  greater  reason  for  exempting  the 
Company  from  the  risk  assumed  in  the  policy, 
than  if  his  death  had  been  occasioned  by  such 
means.  Construing  these  words,  therefore,  ac- 
cording to  their  true,  and,  as  I  apprehend,  uni- 
versally received  meaning  among  insurance 
offices,  there  can  be  no  doubt  that  the  termina- 
tion of  Comfort's  life  was  not  within  the  saving 
clause  of  the  policy.  Suicide  involves  the  de- 
liberate termination  of  one's  existence,  while 
in  the  possession  and  enjoyment  of  his  mental 
faculties.  Self -slaughter  by  an  insane  man  or 
a  lunatic  is  not  an  act  of  suicide  within  the 
meaning  of  the  law.  4  Bl.  Com.,  189;  1  Hale, 
P.  C.,  411,  412.  I  am  of  opinion,  therefore, 
that  the  plaintiffs  are  entitled  to  judgment  on 
the  demurrer. 

Oi-dered  accordingly. 

Affirmed— 8  N.  Y..  299 ;  59  Am.  Dec,,  482. 

Disapproved— 4  Allen,  106. 

Distinguished— 55  N.  Y..  173;  14  Am.  Rep.,  218,  219; 
4  Lans.,  205. 

Reviewed— 15  Wall.,  687. 

Explained-65  N.  Y.,247. 

Cited  in-44  How.  Pr.,  485;  35  Super.,  325;  25  Minn.. 
537 ;  19  Am.  Rep.,  626;  7  Heisk.,  574. 


*SHARPE  ET  AL.  v.  SPEIR.     [*76 

Statutes —  When  in  Derogation  of  Rights  of  Prop- 
erty or  of  Common  Law,  Strictly  Construed — 
Applies  to  Municipal  Corporations — Sale  of 
Lands  by  Such  Corporations,  for  Taxes  on  As- 
sessments —  Distinction  between  —  Ejectment — 
Where  Plaintiff  Claims  under  Sale — He  Must 
Assume  Onus  of  Showing  Regularity — Recitals 
as  Evidence — Decision  of  Officers  of  Corpora- 
tion— Effect  of — Charter  of  Brooklyn. 

Every  statute  In  derogation  of  the  rijrhts  of  prop- 
erty, or  that  takes  away  the  estate  of  a  citizen,  ought 
to  be  construed  strictly.  Per  Bronson,  J. 

NOTE.— 1.  Evidence— Tax  Deeds— Recitals  in. 

Recitals  in  a  tax  deed  are  not  evidence  of  the  facts 
authorizing  the  sale.  See  Jackson  v.  Shepard,  7  Cow., 
88,  note ;  Jackson  v.  Morse,  18  Johns.,  441,  note. 

2.  Construction  of  statutes. 

Statutes  in  derogation  of  the  rights  of  property,  or 
the  common  law,  are  strictly  construed.  Gilbert  v. 
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The  delegation  of  a  right  to  take  private  property, 
without  the  owner's  consent,  cannot  be  made  out 
by  doubtful  inferences  from  powers  relating  to 
other  subjects.  Nothing  short  of  express  words,  or 
necessary  implication,  will  answer  the  purpose.  Per 
Bronson,  J. 

This  doctrine  applies  to  a  municipal  corporation 
claiming  the  right,  cither  by  taxation  or  otherwise, 
to  devest  Individuals  of  their  property  without  their 
consent. 

A  power  given  to  a  municipal  corporation  to  sell 
lands  for  taxes  imposed  thereon,  does  not  authorize 
a  sale  for  taxes  which,  by  the  charter,  are  to  be  Im- 
posed upon  owners  and  occupants  merely,  and  not 
upon  their  lands.  Per  Bronson,  J. 

Nor  will  a  power  given  to  sell  for  taxes  authorize 
a  sale  for  a  mere  assessment  for  benefit. 

The  distinction  between  a  tax,  properly  so  called, 
and  an  assessment,  stated  and  considered.  Per  Bron- 
son, J. 

The  8th  section  of  Act  of  1824  amending  the  char- 
ter of  the  Village  of  Brooklyn,  after  giving  the 
trustees  power  to  construct  wells  and  pumps  within 
certain  districts,  and  to  cause  the  expense  to  be  as- 
sessed among  the  owners  and  occupants  of  lots  in- 
tended to  be  benefited  thereby,  authorized  the  as- 
sessments to  be  collected  by  distress  of  goods  and 
chattels.  Held  that,  upon  an  assessment  under  this 
section,  the  trustees  could  not  sell  real  estate, 
though  another  section  expressly  gave  the  power  of 
selling  for  "any  tax  of  any  description  on  lands." 

Every  statute  authority  in  derogation  of  the  com- 
mon law,  to  devest  the  title  of  one,  and  transfer  It 
to  another,  must  be  strictly  pursued,  or  the  title  will 
not  pass.  Per  Bronson,  J. 

One  claiming  title  to  real  estate  in  virtue  of  a  sale 
made  to  him  by  a  municipal  corporation  for  unpaid 
taxes,  must,  in  ejectment  by  the  former  owner,  as- 
sume the  onus  of  showing  that  everything  has  been 
regularly  done  by  the  corporation  which  the  statute 
makes  essential  to  the  due  execution  of  their  power 
to  sell.  Per  Bronson,  J. 

It  matters  not  that  It  may  be  difficult  for  the  pur- 
chaser to  comply  with  such  a  rule;  for  it  is  his  busi- 
ness to  collect  and  preserve  all  the  facts  and  muni- 
ments upon  which  the  validity  of  his  title  depends. 
Per  Bronson,  J". 

The  recitals  in  the  conveyance  of  the  corporation 
to  the  purchaser  are  not  evidence  against  the  former 
owner,  but  the  facts  recited  must  be  established  by 
evidence  aliunde.  Per  Bronson,  J". 

If,  by  the  statute  under  which  the  sale  took  place, 
the  corporation  was  only  authorized  to  lay  the  tax 
after  the  presentation  of  a  petition  signed  by  a  ma- 
jority of  persons  of  a  designated  class,  and  the  pur- 
chaser omit  to  show  that  those  who  signed  the  peti- 
tion were  a  majority,  etc.,  he  will  fail  In  making 
title. 

So,  semble,  should  the  purchaser  omit  to  prove  that 
the  petition  was  genuine. 

77*1  *The  decision  of  the  officers  of  the  corpora- 
tion who  are  to  act  on  such  petition,  that  It  is  signed 
by  a  majority,  cannot  be  made  available  as  a  judi- 
cial determination  of  the  fact. 

Where  power  Is  given  to  a  village  corporation  to 
impose  an  improvement  tax  upon  the  lands  of  per- 
sons intended  to  be  benefited,  and  to  sell  the  same 


in  case  of  non-payment,  the  assessment  should  <!<•- 
scribe  the  lands ;  and  if  a  sale  be  made  under  an  as- 
sessment which  does  not  describe  or  even  mention 
any  land,  the  purchaser  will  require  no  title. 

So,  if  the  corporation  be  required  by  its  charter 
to  publish  an  advertisement,  previous  to  the  sale, 
requiring  the  owner  of  such  lands  to  pay  the  taxr 
or,  in  default,  that  they  will  be  sold,  etc.,  ami  ih«- 
advertisement  published  neither  describes  the  lands 
sufficiently,  nor  names  the  owner. 

Citations— Laws,  1816.  p.  90;  1824,  p.  224, 227,  sec.  7, 
1827,  p.  127  ;  6  Johns.,  92;  HJohns.,  77;  3  Wend 
4  Pet.,  152,  349 ;  2  Dall.,  316 ;  Cowp.,  28 ;  4  Wh.,  77  :  7 
Cow.,  88 ;  20  Wend..  241 ;  6  Wh.,  119 :  7  Wend.,  148 ;  1 
Hill,  111,114,  115.  130,141,  142;  2  Hill,  9,  14,  406;  1 
Blackf.,  336. 

UMECTMENT,  for  a  triangular  lot  of  land  in 
Jj  the  City  of  Brooklyn,  tried  before  Kent.  C. 
Judge,  at  the  Kings  Circuit,  in  September,  1841. 
Jacob  M.  &  John  M.  Hicks,  being  seised  in  fee 
of  the  premises  in  question,  conveyed  the  same 
in  fee  to  John  Sharpe  in  September,  1818.  In 
February,  1820,  John  Sharpe  conveyed  the 
premises  in  fee  to  his  mother,  Mary  Sharpe. 
He  had  previously  quitclaimed  the  premises, 
with  two  other  lots,  one  on  the  opposite  corner 
of  the  same  streets,  to  his  said  mothet  Mary 
Sharpe  died  in  1823,  leaving  the  said  John 
Sharpe  her  only  surviving  child  and  heir  at  law, 
and  having  by  her  last  will  devised  all  her  real- 
estate  to  the  children  of  her  son  John  Sharpe. 
The  plaintiffs  are  those  children.  Their  fa- 
ther died  in  1825.  On  this  proof  the  plaintiffs 
rested. 

The  defendant  set  up  a  title  under  as  assess- 
ment and  sale  for  making  a  well  and  pump  in 
Willow  St.  He  gave  in  evidence  a  petition  as- 
follows  :  "To  the  trustees  of  the  Village  of 
Brooklyn.  The  petition  of  the  subscribers,, 
owners  and  occupants  of  property  on  Willow 
Street,  respectfully  sheweth,  that  there  is  no 
public  well  in  their  immediate  vicinity."  The 
petitioners  then  go  on  to  state  the  necessity  for 
a  well  and  pump  in  Willow  St.,  between  Clark 
and  Pierpont  Sts.,  and  pray  that  immediate 
measures  may  be  taken  to  construct  the  same. 
The  petition  is  dated  October  5,  1825,  and  it 
purports  to  have  been  signed  by  seven  .individ- 
uals, of  whom  the  defendant  was  one.  The 
petition  was  received  by  the  trustees  October 
14,  1825,  and  referred  to  the  well  and  pump 
committee.  On  the  28th  of  the  same  month 
the  trustees  resolved  *that  the  prayer  [*78 
of  the  petitioners  "be  and  the  same  is  hereby 


Columbia  Turnpike  Co.,  3  Johns.  Gas.,  107 ;  Striker 
v.  Kelly,  2  Den..  323 :  7  Hill,  9;  Doughty  v.  Hope,  3 
Den.,  594;  S.  C.,  1  N.Y.,  79;  Sherwood  v.  Reade,  7  Hill, 
431;  Sharp  v.  Johnson,  post,  p.  92;  Harrison  v. 
Leach.  4  W.  Va.,  383 ;  Cadwallader  v.  Harris,  76  111., 
370 ;  Mover  v.  Slate  Co.,  71  Pa.  St.,  293;  Brown  v.  Pi- 
field.  4  Mich.,  322;  State  v.  Lash,  16  N.  J.  L.,380;  S. 
C.,  32  Am.  Dec.,  397 ;  McOinnis  v.  State.  9  Humph., 
43 ;  Broom's  Maxims,  33 ;  Sedg.,  Stat.  &  Const.  Law, 
313. 

"  It  is  a  maxim  with  the  courts  that  statutes  in  der- 
ogation of  the  common  law  shall  be  strictly  con- 
strued, a  maxim  which  we  fear  is  sometimes  per- 
verted to  the  overthrow  of  the  legislative  intent." 
Cooley.  Const.  Lim.,  74.  » 

3.  Distinction  between  tax  and  assessment.  See,  in 
addition  to  the  above  case  of  Sharp  v.  Speir,  Matter 
of  Mayor,  etc.,  of  N.  Y.,  11  Johns.,  77 ;  Bleecker  v. 
Rallou,  3  Wend.,  263;  People  v.  Mayor.  4  N.  Y.,  419; 
Williams  v.  Mayor,  2  Mich.,  560 ;  Woodbridge  v.  De- 
troit, 8  Mich.,  274;  State  v.  Stout,  61  Ind.,  143.  Com- 
pare many  of  authorities  cited  below. 

Special  local  assessments. 

Special  local  assessments  upon  property  benefited 
by  improvements,  etc,,  do  not,  as  a  rule,  come 
under  general  constitutional  or  statutory  provisions 
affecting  taxation.  People  v.  Mayor,  4  N.  Y.,  419 ; 
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Matter  of  Mayor,  etc.,  of  N.  Y.,  11  Johns.,  77 :  Liv- 
ingston v.  Mayor,  8  Wend.,  85;  Matter  of  Furman 
St.,  17  Wend.,  649 ;  City  of  Peoria  v.  Kidder.  26  111., 
351 ;  Chicago  v.  Lamed,  34  111.,  203 ;  Craw  v.  Village 
ofTolono.96111.,255;  S.  C.,  36  Am.  Rep.,  143;  Bond  v. 
Kenosha,  17  Wis.,  284;  Hale  v.  Kenosha,  29  Wis.,  599; 
Hill  v.  Higdon,  5  Ohio  St.,  243 :  Maloy  v.  Marietta,  11 
Ohio  St.,  638;  Burnet  v.  Sacramento.  12  Cal.,  76; 
Hines  v.  Leavenworth,  3  Kan.,  186;  Emery  v.  Gas 
Co.,  28  Cal.,  345 ;  Goodrich  v.  Turnpike  Co..  28  Ind., 
119;  Macon  v.  Patty,  57  Miss.,  378:  S.  C.,34  Am.  Rep., 
451:  Louisville  v.  Hyatt,  2  B.  Mon..  177 :  S.  C.,  36  Am. 
Dec..  594:  City  of  Lexington  v.  McQuillan,  9  Dunn, 
513;  City  of  Fairfleld  v.  Ratcliff,  20  Iowa,  396;  Dorgan 
v.  Boston,  12  Allen.  223 ;  Nichols  v.  Bridgeport.  23 
Conn.,  189 :  State  v.  Mayor,  24  N.  J.,  662 :  McGhee  v. 
Mathis.  21  Ark.,  40;  Scbenley  v.  City  of  Alleghany,  25 
Pa.  St.,  128;  Hammettv.  Philadelphia,  65  Pa.  St.,  146; 
S.  C.,  3  Am.  Rep.,  615;  Norfolk  v.  Ellis,  26  Gratt.,  224; 
State  v.  Dean,  23  N.  J.  L.,  335;  Cumming  v.  Police 
Jury,  9  La.  Ann.,  503 :  Cain  v.  Commissioners,  86  N. 
C.,  8:  Roundtree  v.  Galveston,  42  Tex..  612;  Wilkins  v. 
Detroit,  46  Mich.,  120:  Vasser  v.  George.  47  Miss.,  713; 
Seamen's  Friend  Society  v.  Boston,  116  Mass.,  181 : 
Brewster  v.  Hough,  10  N.  H.,  138 ;  Lockwood  v.  Sf 
Louis,  24  Mo.,  20;  Seymour  v.  Hartford.  21  Conn., 
481.  But  see,  Mayorof  Mobile  v.  Dargon,  45  Ala.,  310. 

HlLL  4. 


1843 


SHARPE  v.  SPEIR. 


78 


granted,  and  that  the  well  and  pump  commit- 
tee be  authorized  to  contract  for  having  the 
same  done."  On  the  same  day  they  passed  a 
resolution  "that  the  assessors  be  directed  to 
make  an  assessment  for  digging  the  well  in 
Willow  Street,  between  Clark  and  Pierpont 
Streets."  The  defendant  also  gave  in  evidence 
a  document  as  follows  : 

"To  Jeremiah  Wells,  William  A.  Sale  and 
Benjamin  Meeker,  assessors  of  the  Village  of 
Brooklyn,  in  the  County  of  Kings.  You  are 
hereby  directed  to  assess  the  sum  of  five  hun- 
dred and  ninety-nine  dollars  and  seventy-five 
cents  to  pay  for  the  well  and  pump  No.  29, 
situate  in  Willow  Street,  between  Clark  Street 
and  Love  Lane,  in  manner  following,  viz. :  as 
a  permanent  district,  all  the  property  fronting 
on  Willow  Street  between  Clark  Street  and 
Love  Lane,  and  as  being  out  of  the  district, 
for  the  benefit  which  the  property  will  at  pres- 
ent derive  from  said  well,  the  three  new  brick 
buildings  fronting  on  Hicks  Street  and  the 
framed  house  of  Mrs.  Johnson,  Pierpont  Street, 
in  proportion  as  nearly  as  may  be  to  the  advan- 
tage which  the  respective  owners  and  occu- 
pants of  said  property  shall  be  deemed  to  ac- 
quire from  said  well  and  pump.  Dated  De- 
cember 19,  1825.  By  order  of  the  Board  of 
Trustees.  (Signed)  John  Doughty,  president 
pro  tern.  John  Dikeman,  clerk." 

"Assessment  of  well  district  No.  29. 

Samuel  Jackson,     -    - 

George  Hicks,        -    - 

Robert  C.  Cornell, 

Henry  Beekman,    -    - 

Henry  Waring,     5,20 

Mr.  Codwise,        5,20 
'  T.  I.  Chew, 

Spear,        -    -    -    -    - 

Sharp,        

Decost, 

G-.  C.  Langdon,       -    - 

Rogers, 

Fitch,        

I.  &  I.  M.  Hicks,    -    - 
Benjamin  Meeker,  \  A  „ 

Jeremiah  Wells,     [Assessors. 

79*]  *December  28,  1825,  a  resolution  was 
passed  by  the  trustees  as  follows:  "The  asses- 
sors having  returned  an  assessment  for  build- 
ing a  well  and  pump  between  Clark  Street  and 
Love  Lane;  resolved,  that  the  same  is  hereby 
ratified  and  confirmed,  and  that  the  collector 
be  authorized  to  collect  the  same."  On  the 
same  day  a  warrant  issued  to  the  collector  to 
collect  the  assessments.  February  3,  1826,  the 
trustees  resolved,  "That  the  collector  be  di- 
rected to  collect  the  tax  of  well  and  pump  dis- 
trict No. ,  for  the  well  in  Willow  Street ;" 

and  on  that  day  a  second  warrant  issued  to  the 
collector  to  collect  the  assessments. 

March,  10,1826,  the  trustees  resolved  "That 
the  assessors  be  directed  to  aid  the  collector  in 
describing  the  several  pieces  of  lands,  etc.,  on 
which  the  general  assessment  remains  unpaid, 
in  order  that  he  may  make  a  return  of  the  same 
according  to  law,  so  that  the  same  may  be 
sold,  etc."  It  was  proved  (the  affidavit  being 
lost)  that  .about  July  23,  1827,  the  collector 
made  the  necessary  affidavit  that  several  as- 
sessments for  different  improvements  remained 
unpaid,  and  among  others,  the  assessment  in 
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question  :  "Sharp,  19.76."  On  the  same  day 
the  trustees  passed  a  resolution  for  the  sale  of 
the  lands.  The  resolution  recited  that  the  col- 
lector had  made  affidavit  that  "  the  following 
assessments"  remained  unpaid.  Then  followed 
a  long  list  of  assessments  for  various  improve- 
ments, and  among  the  number  :  "  From  Mrs. 
Sharpe  on  property  in  Willow  Street,  for  mak- 
ing a  well  and  pump  in  Willow  Street,  19.76." 
It  was  further  recited,  that  some  of  the  persons 
assessed,  "viz.:  Patrick  Coughran,  Charles 
Mahon,  Mrs.  Sharpe  and  William  Jackson  can- 
not, upon  diligent  inquiry,  be  found  in  said 
village."  It  was  then  resolved  that  the  attor- 
ney of  the  Board  be  directed  to  advertise  for 
sale  pursuant  to  law,  "the  several  pieces  of 
land  whereon  the  said  assessments  have  been 
laid  as  aforesaid,  excepting  etc.,  and  to  sell  the 
same  for  payment  of  the  said  assessments  with 
interest,  costs  and  charges." 

The  attorney  of  the  Board  gave  a  notice  of 
sale  which  was  published  *in  a  news-  [*8O 
paper  at  Brooklyn  for  three  months,  as  fol- 
lows :  "Whereas,  there  is  now  due  and  un- 
paid from  the  several  persons  hereinafter 
named  the  several  sums  of  money  hereinafter 
mentioned  for  taxes  and  assessments  assessed 
upon  property  owned  or  occupied  by  them  re- 
spectively in  the  Village  of  Brooklyn  for  the 
several  objects  of  benefit  or  improvement  here- 
in specified,  to  wit:  [among  others]  No.  8,  for 
making  a  well  and  pump  in  Willow  Street — 
from  Mrs.  Sharpe,  assessed  on  land  in  Willow 
Street,  near  Clark  Street,  containing  on  said 
Willow  Street  thirty-five  feet,  $19.76.  There- 
fore, notice  is  hereby  given  to  the  several  own- 
ers or  occupants,  to  pay  the  several  amounts, 
together  with  interest,  costs  and  charges,  on  or 
before  November  8,  1827,  and  that  in  default 
of  payment  the  land  would  be  sold  on  that  day 
for  the  lowest  term  of  years  for  which  any  per- 
son would  take  the  same  and  pay  the  charges." 
November  8,  the  lot  in  question  was  sold  to- 
the  defendant  for  a  term  of  twenty  years,  and 
he  paid  the  charges,  amounting  to  $32.86.  On 
the  same  day  the  Corporation  executed  to  the 
defendant  a  declaration  of  the  sale,  in  which 
the  lot  was  truly  described  as  being  in  the  form 
of  a  triangle,  bounding  on  Willow  St.  thirty- 
eight  feet,  on  Clark  St.  one  hundred  and 
thirteen  feet,  and  on  lands  owned  by  Henry 
Waring.  The  plaintiffs  also  owned  another  lot 
on  the  opposite  corner,  bovinded  on  two  sides 
by  Willow  and  Clark  Sts. ,  and  being  within 
the  assessment  district.  They  also  owned  a 
third  lot  near  Clark  St.,  but  not  fronting  on 
Willow  St. 

On  this  state  of  facts  the  judge  charged  the 
jury  that  the  plaintiffs  were  entitled  to  recover, 
and  the  defendant  excepted.  Verdict  for  the 
plaintiffs.  The  defendant  now  moved  for  a 
new  trial  on  a  bill  of  exceptions. 

Mr.  J.  Greenwood,  for  defendant. 

Mr.  E.  Sandford,  for  plaintiffs. 

*By  the  Court,  Bronson,  J.  As  the  [*8 1 
plaintiffs  made  out  a  perfect  title  to  the  prop- 
erty, it  is  only  necessary  to  examine  the  claim 
set  up  by  the  defendant  under  the  assessment 
and  sale  for  making  a  well  and  pump  in  Wil- 
low St.  The  first  inquiry  will  be,  whether,  as- 
suming all  the  proceedings  to  have  been  regu- 
lar, there  was  any  legal  authority  for  selling 
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the  land.  It  has  become  so  common  of  late  to 
take  private  properly  in  one  form  or  another 
without  the  consent  of  the  owner,  that  corpo 
rations  are  not  always  very  careful  to  look  at 
their  charters  ;  or  if  they  are  examined,  the 
powers  conferred  are  construed  very  liberally. 
But  the  right  to  take  private  property  in  any 
form  without  the  consent  of  the  owner.is  a  high 
prerogative  of  sovereignty,  which  no  individ- 
ual or  corporation  can  exercise  without  an  ex- 
press grant.  The  power  may  be  delegated, 
but  the  delegation  must  plainly  appear.  It  can- 
not be  made  out  by  doubtful  inferences  from 
powers  relating  to  other  subjects.  Nothing 
short  of  express  words,  or  necessary  implica- 
tion, will  answer  the  purpose.  (See,  Doe,  ex 
dem.  Lemon,  v.  Chunn,  1  Blackf.,  336,  as  to 
which,  however,  qucere.) 

The  Village  of  Brooklyn  was  incorporated 
in  1816,  the  charter  was  amended  in  1824,  and 
these  laws  were,  with  some  modifications,  re- 
duced into  one  Act  in  1827.  Stat.  of  1816,  p.  90; 
1824,  p.  224  ;  1827,  p.  127.  The  Act  of  1816 
provided  for  levying  taxes  upon  the  freehold 
ers  and  inhabitants  of  the  whole  village,  but 
not  for  making  assessments  within  any  more 
limited  district.  The  Act  of  1824  authorized 
the  trustees  to  order  and  direct  the  pitching, 
paving,  altering,  amending  and  cleansing  of 
streets  within  the  village,  and  to  cause  the  ex 
pense  of  conforming  to  such  regulations  to  be 
assessed  among  the  owners  and  occupants  of 
the  houses  and  lots  intended  to  be  benefited 
thereby;  and  the  trustees  were  authorized,  by 
warrant  under  their  hands  and  seals,  to  levy 
the  assessment  by  distress  and  sale  of  the  goods 
82*]  and  chattels  of  *the  owner  or  occupant 
who  should  make  default  in  payment.  Sec.  3. 
By  the  8th  section  of  that  Act,  the  trustees 
were  authorized  to  divide  the  village  into  well 
and  pump  districts, to  provide  wells  and  pumps 
and  to  assess  and  collect  the  expenses  of  those 
works  in  the  same  manner  as  was  provided  in 
relation  to  street  assessments  by  the  3d  section 
of  the  Act.  Thus  far  it  is  quite  clear  that 
there  is  no  power  to  sell  lands  for  making 
wells  and  pumps.  The  assessments  are  to  be 
collected  by  distress  and  sale  of  the  goods  and 
chattels  of  the  persons  assessed. 

But  it  is  said  that  the  power  to  sell  lands  for 
these  assessments  maybe  found  in  the  7th  sec- 
tion of  the  Act,  which  provides,  "That  when- 
ever any  tax  of  any  description  on  lands  or 
tenements  in  the  said  village  shall  remain  un- 
paid," and  the  collector  shall  make  affidavit 
"that  the  owner  or  owners  of  the  premises  on 
which  the  same  is  imposed"  cannot  be  found, 
or  that  he  has  not  sufficient  personal  estate  in 
the  village  whereon  the  tax  can  be  levied,  the 
trustees  may  take  order  for  advertising  in  a 
newspaper  for  the  space  of  three  months, 
"thereby  requiring  the  owners  of  such  lands 
and  tenements  respectively"  to  pay  the  tax,  and 
that  in  case  of  default,  "such  lands  and  tene- 
ments" will  be  sold;  "and  if,  notwithstanding 
such  notice,"  the  tax  shall  not  be  paid,  "then 
it  shall  and  may  be  lawful  for  the  said  trustees 
to  cause  such  lands  and  tenements  to  be  sold 
at  auction  for  a  term  of  years."  Now,  the  first 
remark  upon  this  section  is,  that  it  only  au- 
thorizes the  sale  of  lands  for  the  payment  of  a 
tax;  and  although  it  extends  to  a  "tax  of  any 
description,"  still  it  includes  nothing  but  a  tax 
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of  some  kind.  Our  laws  have  made  a  plain 
distinction  between  taxes,  which  are  burdens 
or  charges  imposed  upon  persons  or  property 
to  raise  money  for  public  purposes,  and  assess- 
ments for  city  and  village  improvements,  which 
are  not  regarded  as  burdens,  but  as  an  equiv- 
alent or  compensation  for  the  enhanced  value 
which  the  property  of  the  person  assessed  has 
derived  from  the  improvement.  This  distinc- 
tion had  been  made  in  several  statutes  long  be- 
fore Brooklyn  was  incorporated,  and  was  fully 
exemplified  *in  The  Matter  of  the  Mayor  [*83 
ofN.  Y.,ll  Johns.,  77.  There,  several  churches 
in  the  City  of  N.  Y.  had  been  assessed  for  the 
supposed  benefit  which  they  would  derive 
from  the  enlarging  of  Nassau  St.,  and  they  de- 
nied the  legality  of  the  assessment,  because  it 
had  been  expressly  enacted  that  no  church  or 
place  of  public  worship  "sb«ll  be  taxed  by 
any  law  of  this  State."  But  the  objection  was 
overruled,  and  the  exemption  claimed  by  the 
churches  denied,  on  the  ground  that  the  assess- 
ment could  not  properly  be  regarded  as  a  tax. 
This  case  apparently  goes  the  whole  length  of 
deciding  the  one  now  before  us.  The  author- 
ity is  to  sell  for  a  tax,  and  the  defendant  shows 
nothing'  but  an  assessment  for  a  village  im- 
provement. In  Bleecker  v.  Ballon,  3  Wend., 
263,  the  question  was  upon  an  assessment  for 
pitching  and  paving  a  street,  and  Savage,  Oh. 
J.,  said:  "There  is  no  doubt  that  the  assess- 
ment in  question  was  not  a  tax,  that  being  a 
sum  imposed,  as  is  supposed,  for  some  public 
object."  (See  further,  as  to  the  meaning  of  the 
word  "tax,"  The  Overseers  of  Amenta  v .  Over- 
seers of  Stanford,  6  Johns.,  92.) 

I  may  remark  here,  that  the  charter  provides 
in  terms  for  laying  taxes  for  various  purposes, 
and  there  is,  therefore,  no  necessary  implica- 
tion that  assessments  were  intended  to  be  in- 
cluded in  the  word  "tax,"  which  is  the  only 
word  in  the  7th  section  from  which  the  power 
can  be  inferred. 

A  corporation  must  show  a  grant,  either  in 
terms  or  by  necessary  implication,  for  all  the 
powers  which  it  attempts  to  exercise;  and  es- 
pecially must  this  be  done,  when  it  claims  the 
right,  by  taxing  or  otherwise,  to  devest  indi- 
viduals of  their  property  without  their  consent. 
In  Beaty  v.  Knowler,  4  ret.,  152,  which  was  the 
case  of  a  corporation  sale  of  lands  for  taxes, 
Mr.  J.  McLean  remarked,  "that  a  corporation 
is  strictly  limited  to  the  exercise  of  those  pow- 
ers which  are  specially  conferred  upon  it.  The 
exercise  of  the  corporate  franchise,  being  re- 
strictive of  individual  rights,  cannot  be  ex- 
tended *beyond  the  letter  and  spirit  of  [*84 
the  Act  of  incorporation."  And  he  subsequent- 
ly adds  :  "The  power  to  impose  a  tax  on  real 
estate,  and  to  sell  it  where  there  is  a  failure  to 
pay  the  tax,  is  a  high  prerogative,  and  should 
never  be  exercised  where  the  right  is  doubt- 
ful." The  justice  of  the  remark  is  obvious. 
Every  statute  derogatory  to  the  rights  of  prop- 
erty, or  that  takes  away  the  estate  of  a  citizen, 
ought  to  be  construed  strictly.  It  should  nev- 
er have  an  equitable  construction.  Vanhorne't 
Lessee  v.  Dorrance,  2  Dall.,  816. 

The  Act  of  1824  was  drawn  and  passed  long 
after  the  distinction  had  been  taken  between 
assessments  and  taxes,  and  those  who  drew  and 
those  who  passed  it  must  be  supposed  to  have 
known  that  an  assessment  for  the  benefits  con- 
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ferred  by  a  village  improvement  was  not  in- 
cluded in  the  word  "tax."  Had  the  Legisla- 
ture intended  that  lands  should  be  sold  to  sat- 
isfy assessments,  it  cannot  be  doubted  that 
they  would  have  said  so. 

A  further  examination  of  the  statute  will  go 
to  confirm  what  has  already  been  said.  The 
•corporation  is  not  empowered  to  sell  lands  in 
those  cases  where  there  is  in  fact  a  tax, unless  it 
be  a  tax  on  lands,  and  not  a  mere  personal 
charge.  The  words  are:  "Whenever  any  tax 
of  any  description  on  lands  or  tenements  in  the 
said  village  shall  remain  unpaid,"  the  trustees 
may  "cause  such  lands  and  tenements  to  be 
sold."  Sec.  7.  On  looking  at  the  8th  section, 
which  authorizes  an  assessment  for  wells  and 
pumps,  in  connection  with  the  3d  section  to 
which  the  8th  refers,  it  will  be  seen  that  the 
assessment  is  not  upon  the  lands,  but  upon 
"the  owners  or  occupants  of  the  houses  and 
lots  intended  to  be  benefited  thereby,"  and  the 
money  is  to  be  levied  "by  distress  and  sale  of 
the  goods  and  chattels  of  such  owner  or  occu- 
pant." This  language  does  not  go  beyond  the 
creation  of  a  debt  or  duty  upon  the  owner  in 
respect  of  the  land,  which  he  must  satisfy  at 
the  peril  of  losing  his  goods.  It  does  not  cre- 
ate a  charge  on  the  land. 

I  have  not  overlooked  the  fact  that  street  as- 
sessments are,  by  the  3d  section  of  the  Act, 
made  a  lien  or  charge  on  the  land.  Whether 
that  fact,  taken  in  connection  with  the  power 
85*]  conferred  *by  the  7th  section,  will  au- 
thorize a  sale  of  lands  for  street  assessments, 
we  are  not  now  called  upon  to  determine.  If 
the  power  be  conceded,  it  does  not  follow  that 
there  may  be  a  sale  of  lands  for  a  well  and 
pump  assessment.  The  8th  section,  which  re- 
lates to  wells  and  pumps,  makes  no  mention 
of  the  7th,  which  provides  for  a  sale  of  lands; 
and  it  only  refers  to  the  3d  for  the  purpose  of 
avoiding  the  repetition  of  details  in  relation  to 
the  mode  of  collecting  the  assessment.  The 
substance  of  the  provision  is,  that  assessments 
for  wells  and  pumps  may  be  made  and  collect- 
ed "in  the  same  manner  as  is  provided  for  as- 
sessing and'collecting"  street  expenses  "by  the 
3d  section  of  this  Act."  That  "manner/'  as 
we  have  already  seen,  is,  "by  distress  and  sale 
of  the  goods  and  chattels"  of  the  person  as- 
sessed. 

These  assessment  sales  for  real  or  fancied 
improvements  sometimes  fall  very  heavily 
upon  the  owners  of  city  and  village  property. 
The  lots  which  are  sold  are  usually  vacant, 
and,  consequently,  produce  no  revenue.  If 
there  were  an  occupant,  there  would  of  course 
be  a  person  to  discharge  the  burden.  The  loss 
resulting  from  a  sale  most  commonly  falls  upon 
absent  owners,  who  have  no  notice  until  it  is 
too  late;  upon  women,  who  are  not  accustomed 
to  watch  the  movements  of  a  corporation  and 
its  officers;  and  upon  children,  who  want  dis- 
cretion to  defend  and  protect  their  rights.  And 
although  the  power  to  sell  lands  without  re- 
gard to  age,  sex  or  condition,  has  been  very 
liberally  conferred  by  our  city  and  village  char- 
ters, it  may  well  be  that  the  Legislature  did 
not  in  this  instance  deem  it  expedient  to  make 
such  a  grant.  They  supposed  it  enough  that 
owners  and  occupants  were  made  liable  where 
they  could  be  reached  by  distress  and  sale  of 
their  goods,  and  did  not  regard  it  as  very  great 


HILL  4. 


N.  Y.  R.,  15. 


evil  if  the  absent  owner  of  an  unoccupied  lot 
should  escape  the  payment  of  an  assessment 
for  a  well  and  pump  which  could  not  then  and 
might  never  be  of  any  importance  to  him.  But 
whatever  reasons  may  have  influenced  the  Leg- 
islature, we  feel  no  difficulty  in  saying  that 
this  land  has  been  sold  without  legal  author- 
ity. 

*The  Act  of  1827  was  in  force  at  the  [*86 
time  the  sale  was  made.  But  as  the  22d  sec- 
tion of  that  Act  is  substantially  the  same  as 
the  7th  section  of  the  Act  of  1824,  it  requires 
no  separate  consideration. 

We  might  stop  here.  But  there  are  other 
questions  in  the  cause  which,  like  the  one  al- 
ready considered,  were  elaborately  discussed 
at  the  bar,  and  both  parties  appeared  to  wish 
that  we  should  pass  upon  them.  I  will  now 
assume,  what  has  just  been  denied,  that  this 
charter  confers  authority  to  sell  lands  for  a 
well  and  pump  assessment,  and  then  the  in- 
quiry will  be  whether  the  defendant  has  made 
out  such  an  execution  of  the  power  as  is  nec- 
essary to  establish  his  title  under  the  sale.  In 
the  solution  of  this  question,  it  will  be  proper 
at  the  outset  to  lay  down  a  few  principles 
which  must  have  an  important  bearing  upon 
the  result. 

Every  statute  authority,  in  derogation  of  the 
common  law,  to  devest  the  title  of  one  and 
transfer  it  to  another,  must  be  strictly  pursued, 
or  the  title  will  not  pass.  This  is  a  mere  naked 
power  in  the  corporation,  and  its  due  execu- 
tion is  not  to  be  made  out  by  intendment;  it 
must  be  proved.  It  is  not  a  case  for  presum- 
ing that  public  officers  have  done  their  duty, 
but  what  they  have  in  fact  done  must  be 
shown.  The  recitals  in  the  conveyance  are  not 
evidence  against  the  owners  of  the  property, 
but  the  facts  recited  must  be  established  by 
proofs  aliunde.  As  the  statute  has  not  made 
the  conveyance  prima  facie  evidence  of  the 
regularity  of  the  proceedings,  the  fact  that 
they  were  regular  must  be  proved,  and  the  onus 
rests  on  the  purchaser.  He  must  show,  step 
by  step,  that  everything  has  been  done  which 
the  statute  makes  essential  to  the  due  execu 
tion  of  the  power.  It  matters  not  that  it  may 
be  difficult  for  the  purchaser  to  comply  with 
such  a  rule.  It  is  his  business  to  collect  and 
preserve  all  the  facts  and  muniments  upon 
which  the  validity  of  his  title  depends.  Rex 
v.  Croke,  Cowp.,  26;  Williams  v.  Peyton,  4 
Wh.,  77;  Ronkendorff  v.  Taylor,  4  Pet.,  349; 
Jackson  v.  Shepard,  7  Cow.,  88;  Atkins  v.  Kin- 
nan,  20  Wend. ,  241 ;  Thatcher  v.  Powell,  6  Wh. , 
119:  *  Jackson  v.  Esty,  1  Wend.,  148;  [*87 
People  v.  Mayor,  etc.,  of  N.  Y.,  2  Hill,  9;  Mat 
ter  of  Mount  Morris  Square.  Id. ,  14.  (See  Cowen 
&  H.  Notes  to  Phil.  Ev.,  1289,  et  seq.;  also  ,per 
Cowen,  J.,  in  Waldronv.  M'Comb,  1  Hill,  111, 
114,  115;  per  Bronson,  J.,  inBloomv.  Burdick, 
Id.,  130,  141,  142.)  These  cases  and  those  to 
which  they  refer  will  be  sufficient  to  justify 
all  that  has  been  said  concerning  the  necessary 
requisites  for  making  out  a  title  in  the  defend- 
ant. 

Let  us  now  recur  once  more  to  the  power. 
The  8th  section  of  the  Act  of  1824  provides 
that  it  shall  be  lawful  for  the  trustees  "on  the 
application  in  writing  of  a  majority  of  the  per 
sons  owning  property  intended  to  be  benefited 
thereby,  or  whose  property  shall  be  assessed 
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for  the  payment  of  the  expenses  attending  the 
same,  to  divide  the  said  village  into  pump  and 
well  districts."  The  defendant  produced  a  pe- 
tition having  seven  names  subscribed  to  it,  but 
he  gave  no  evidence  to  show  that  the  signa- 
tures were  genuine,  nor  did  he  prove  that  they 
were  owners  of  property  within  the  proposed 
district.  But  this  is  not  all.  The  petition  was 
only  signed  by  seven  individuals,  and  fourteen 
were  assessed  for  the  improvement.  The  pe- 
titioners were  not  "a  majority  of  the  persons 
owning  property  intended  to  be  benefited."  In 
answer  to  this,  it  is  said  that  some  persons  were 
•Messed  whose  property  lay  beyond  the  per- 
manent district.  But  tin  assessment  upon  their 
property  was  expressly  directed  by  the  trustees, 
and  the  inference  is  irresistible  that  they  were 
persons  "intended  to  be  benefited"  by  the  im- 
provement. Again;  the  petition  was  fora  well 
in  Willow,  between  Clark  and  Pierpont  Sts., 
and  that  petition  was  granted;  but  when  the 
trustees  ordered  an  assessment,  the  district  was 
altered,  and  bounded  on  one  side  by  Love 
Lane  instead  of  Pierpont  St.  How  many  per- 
sons would  have  been  assessed  if  the  district 
on  which  the  petition  was  based  had  remained 
unaltered,  we  are  not  informed.  The  fact  that 
a  majority  petitioned  for  the  improvement  lies 
88*]  at  the  foundation  of  *the  whole  proceed- 
ing; and,  unless  that  fact  can  be  established, 
the  whole  is  void  from  beginning  to  end.  The 
onus  was  upon  the  defendant,  and  he  has  failed 
to  furnish  the  proof. 

The  defendant  insists  that  the  petition  con 
ferred  jurisdiction  on  the  trustees  to  lay  out  a 
well  and  pump  district,  etc.,  provided  they 
should  judge  that  a  majority  of  the  persons  in- 
tended to  be  benefited  had  signed;  that,  by 
granting  the  petition  and  proceeding  with  the 
work,  the  trustees  adjudicated  upon  the  ques- 
tion, and  determined  that  a  majority  had  pe 
titioned;  and  that  this  judgment  of  the  trustees 
is  conclusive  upon  all  persons  so  long  as  it  re- 
mains unreversed.  It  is  impossible  to  main- 
tain that  in  this  matter  the  trustees  were  sitting 
as  a  court  of  justice,  with  power  to  conclude 
any  one  by  their  determination.  True,  they 
were  called  upon  to  decide  for  themselves 
whether  a  case  had  arisen  in  which  it  was  prop- 
er for  them  to  act.  But  they  acted  at  their 
peril.  They  could  not  make  the  occasion  by 
resolving  that  it  existed.  They  had  power  to 
proceed  if  a  majority  petitioned,  but  without 
such  a  petition  they  had  no  authority  what- 
ever. They  could  not  create  the  power  by  re- 
solving that  they  had  it.  In  Graves  v.  Otis,  2 
Hill,  466,  the  trustees  had  the  necessary  peti- 
tion in  point  of  numbers  and,  so  far  as  any 
one  could  see  on  looking  Pt  the  paper,  all  was 
regular.  But  it  turned  out  that,  after  two  per- 
sons had  signed  the  petition,  a  material  altera- 
tion had  been  made  in  it,  without  their  consent; 
and  as  these  two  names  were  necessary  to  make 
out  the  requisite  number,  it  was  held  that  the 
trustees  had  no  jurisdiction.  This  seems  to  be 
a  hard  case,  and  so  it  was;  but  it  stands  upon 
a  principle  which  cannot  be  given  up  with 
safety  to  the  public.  Corporations  and  their 
officers,  when  they  interfere  with  the  rights  of 
individuals,  and  especially  when  they  attempt 
to  devest  and  transfer  the  title  to  real  estate, 
must  show  that  the  very  case  has  arisen  in 
which  they  were  authorized  to  proceed.  Show- 
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ing  that  they  have  been  misled  by  forgery  will 
not  aid  them.  Honest  error  cannot  confer 
power. 

If  the  petition  had  been  sufficient,  and  the 
trustees  had  thus  'acquired  jurisdiction  [*8!> 
to  act,  then  whether  they  would  proceed  or 
not,  was  a  question  addressed  to  their  discre- 
tion; and  their  decision  upon  that  question 
could  not  be  reviewed  in  this  action,  nor,  in- 
deed, in  any  other.  But  without  a  sufficient 
petition  they  had  no  authority  to  act.  There 
is  little,  if  anything,  of  a  judicial  nature  in  the 
proceedings  of  corporations  to  take  lands  either 
by  way  of  assessments  or  for  public  use.  Peo- 
ple v.  Mayor,  etc.,  ofN.  T.,  2  Hill,  9;  Matter 
of  Mount  Morris  Square,  2  Hill,  14.  It  is  the 
mere  execution  of  a  power. 

I  will  now  assume  that  the  trustees  acquired 
jurisdiction,  and  then  the  inquiry  will  be 
whether  all  the  necessary  steps  have  been  taken 
to  transfer  the  plaintiffs'  title  to  the  defendant. 
I  will  not  stop  to  inquire  whether  the  district 
was  properly  laid  out,  but  proceed  at  once  to 
the  consideration  of  the  assessment.  The  ex- 
penses of  the  improvement  were  to  be  assessed 
"among  the  owners  and  occupants  of  all  the 
houses  and  lots  intended  to  be  benefited  there- 
by." Act  of  1824,  sees.  3,  8.  And  there  is  no- 
authority  to  sell  except  where  a  "tax  [or  an 
assessment,  as  has  been  conceded  for  the  pur- 
poses of  this  branch  of  the  argument]  of  any 
description  on  lands  or  tenements  in  the  said 
village  shall  remain  unpaid."  In  order  to  lay 
a  tax  "on  lands  or  tenements,"  it  is  necessary 
that  the  particular  lands  should  be  mentioned 
and  described.  Now  what  was  done  here? 
Without  noticing  any  other  defects  in  the  ex- 
traordinary document  which  k  called  an  assess- 
ment, it  is  sufficient  to  say  that  the  assessors 
have  not  even  mentioned  or  alluded  to  any 
"lands  or  tenements"  from  beginning  to  end. 
In  several  instances  enough  was  not  done  to- 
create  even  a  personal  charge.  Take  for  ex- 
ample the  following:  "Sharp,  19.76."  What 
"Sharp"  was  intended?  After  the  trustees  had 
directed  the  assessors  to  aid  the  cojlector  in  de- 
scribing the  lands;  in  other  words,'  to  do  what 
should  have  been  done  when  the  assessment 
was  made;  the  trustees  passed  a  resolution  re- 
citing that  a  tax  was  due  from  "Mrs.  Sharpe;" 
but  what  particular  lady  of  that  name  was  in- 
tended was  not  explained.  If  they  meant  Mrs. 
*Mary  Sharpe.  who  once  owned  the  [*9O 
land,  she  died  in  1823,  two  years  before  the 
well  and  pump  had  been  thought  of.  At  the 
time  these  proceedings  were  commenced  the 
land  belonged  to  the  seven  minor  grandchil- 
dren of  Mary  Sharpe,  who  are  the  plaintiffs  in 
this  action.  The  fact  that  Mrs.  Sharpe  had 
been  lotig  dead,  enabled  the  collector  to  make 
the  necessary  affidavit  that  she  could  not, 
"upon  diligent  inquiry,  be  found  in  said  vil- 
lage." Had  the  plaintiffs,  the  owners  of  the 
land,  been  named  in  the  assessment,  there  is  no 
reason  to  suppose  that  the  necessary  affidavit 
could  have  been  made,  or  that  the  tax  would 
not  have  been  paid,  and  the  land  saved.  The 
assessment  neither  created  a  charge  on  the 
land,  nor  a  debt  or  duty  upon  the  plaintiffs. 

If  the  defect  in  the  assessment  could  be  aft- 
erwards supplied,  it  was  never  done.  After 
the  assessors  bad  been  required  to  aid  the  col- 
lector in  describing  the  lands,  and  after  the 
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collector  had  made  his  affidavit,  the  trustees 
only  made  a  slight  approximation  towards  de- 
scribing the  land  which  they  intended  to  sell. 
They  stated  that  an  assessment  was  due  "from 
Mrs.  Sharp,  on  property  in  Willow  Street."  In 
what  part  of  "Willow  St.,  on  which  side  of  it, 
and  how  much  property?  Was  it  one  lot  or 
ten,  and  what  were  the  dimensions  ?  It  is  im- 
possible to  call  this  a  description  of  any  prop- 
erty in  particular.  There  was  no  description 
of  the  lot  in  question  until  we  get  down  to  the 
conveyance  made  on  the  sale.  The  owners 
were  left  in  the  dark  until  it  was  too  late  to 
save  the  land. 

This  leads  to  the  mention  of  the  last  defect 
in  the  proceedings  which  I  shall  notice,  to  wit: 
that  the  laud  was  not  sufficiently  described  in 
the  advertisement.  When  a  tax  on  lands  or 
tenements  remains  unpaid,  the  trustees  may 
take  order  for  advertising  the  same,  requiring 
the  owner  of  such  lands  to  pay  the  tax,  or  in 
default,  that  such  lands  will  be  sold,  and  if  the 
tax  is  not  paid  within  the  specified  time,  such 
lands  may  be  sold.  Sess.  L.  of  1824,  p.  227, 
sec.  7.  The  principal  object  in  requiring  the 
advertisement  was,  to  bring  home  notice  to  the 
owner  that  his  land  was  to  be  sold  if  he  did 
not  pay  the  charge  upon  it.  And  only  such 
91*]  *land  can  be  sold  as  has  been  advertised. 
Now  what  was  this  notice?  It  neither  named 
the  plaintiffs,  nor  did  it  describe  the  property. 
Among  the  unpaid  assessments  for  various 
improvements  in  the  village,  it  mentions  that 
there  was  due  "from  Mrs.  Sharp,  assessed  on 
land  in  Willow  Street  near  Clark  Street,  con- 
taining on  said  Willow  Street,  thirty-five  feet, 
$19.76."  The  notice  does  not  state  in  what 
part  of  Willow  St.  the  property  was  situate, 
except  that  it  was  "near  Clark  Street,"  nor 
does  it  mention  the  side  of  the  street.  The 
plaintiffs  owned  property  on  both  sides.  Again; 
it  is  thirty-five  feet  on  Willow  St.,  but  the  no- 
tice does  not  state  how  long  the  lot  was  the  oth- 
er way,  or  whether  it  was  in  the  form  of  a 
square,  a  parallelogram,  or  a  triangle.  And 
besides,  there  is  not  only  a  want  of  description, 
but  the  notice  was  directly  calculated  to  mis- 
lead the  owners.  It  speaks  of  a  lot  thirty-five 
feet  on  Willow  St.,  and  the  lot  sold  was  thirty- 
eight  feet  front  on  that  street.  It  mentions 
land  "near  Clark  Street,"  and  the  lot  sold  was 
on  Clark  St.,  by  which  one  side  of  one  hun- 
dred and  thirteen  feet  was  bounded.  No  one 
who  owned  this  corner  lot  would  imagine  that 
he  was  in  danger  from  seeing  that  the  corpora- 
tion proposed  to  sell  a  lot  near  Clark  St.,  es- 
pecially as  there  was  nothing  else  in  the  ad 
vertisement  to  correct  the  error.  It  was  so 
natural  and  easy  to  describe  this  as  a  corner 
lot,  or  a  lot  bounded  on  two  sides  by  the  two 
streets,  that  it  is  difficult  to  resist  the  infer- 
ence that  the  corporation  either  did  not  know 
what  land  would  be  sold  at  the  time  the  notice 
was  given,  or  that  pains  were  taken  to  mislead 
the  owners,  and  throw  them  off  their  guard. 
But  however  that  may  be,  the  notice  was  in 
sufficient. 

On  each  and  all  of  these  grounds  we  are  of 
opinion  that  the  sale  was  void,  and  conferred 
no  title  on  the  purchaser. 

We  were  told  by  the  defendant's  counsel 
that  the  conclusion  at  which  we  have  arrived 
would  disturb  many  titles.  If  that  be  so  we 
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cannot  help  it.  If  there  have  been  many  sales 
for  making  wells  and  pumps  in  Brooklyn,  I 
can  only  say  that  *there  have  been  many  [*92 
wrongs,  and  we  have  no  choice  but  to  redress 
such  injuries  when  they  are  judicially  brought 
before  us. 

New  trial  denied. 

Followed— 4  Hill,  96. 

Rights  of  property— Statute  in  derogation  of,  con- 
strued strictly.  Cited  in— H.  &  D.,  260 ;  68  N.  Y.,  594; 
4  Abb.  N.  C.,  19 : 19  Wis.,  673 ;  24  Cal.,  432. 

Statute  authority  in  derogation  of  common  law — 
Must  be  strictly  pursued.  Distinguished— 38  N.  Y., 
318. 

Explained— 6  Lans.,  94,  96. 

Reviewed— 7  Hill,  25 ;  10  N.  Y.,  329- 

Approved— 2  Denio,  330 ;  2  Barb.,  114;  35  Barb.,  475; 
50  Barb.,  643. 

Cited  in— 7  Hill,  434 ;  3  Denio,  599  ;  4  Denio,  592 ;  3 
N.  Y..  401;  15  N.  Y.,519;  23 N.  Y.,286;  40  N.  Y.,378; 
43  N.  Y.,  122 ;  46  N.  Y.,  44, 113. 115,  n. ;  48  N.  Y.,  490 ; 

58  N.  Y.,  91 ;  61  N.  Y.,  65 ;  65  N.  Y.,  299 ;  69  N.  Y.,  81 ; 
71  N.  Y.,  312,  317;  27  Am.  Rep.,  48;  73  N.  Y.,  249;  29 
Am.  Rep.,  140;  4  Hun,  547;  5  Hun,  242;  7  Hun,  649; 
26  Hun,  305,  323 ;  29  Hun,  432 ;  30  Hun,  420 ;  3  Barb., 
343 ;  6  Barb.,  611 ;  9  Barb.,  285,  411 ;  15  Barb.,  396 ;  19 
Barb.,  649 ;  36   Barb.,  539 ;  37   Barb.,  356 ;  40  Barb., 
647  ;  61  Barb.,  471;  42  How.  Pr.,  116;  52  How.  Pr.,122; 
24  Cal.,  432. 

Municipal  corporation— Tax  sale  by — Must  show 
express  authority  for  acts.  Cited  in— 12  Barb.,  562 ;  12 
Abb.  N.S.,  169;  16  Abb.  N.  S.,  299;  3  Duer,  145;  1 
Sheld.,  373 ;  2  Redf ., 338 ;  25  Cal.,  309 ;  36  N.  J.  L.,  192, 
290 ;  39  N.  J.  L.,  663 :  35  Ohio  St.,  626. 

Local  improvement— Taxation  and  assessment- 
Exemption  from  taxation.  Criticised— 4  N.  Y.,  434. 

Reviewed— 9  Barb.,  551. 

Explained— 6  Barb.,  223. 

Approved— 53  Wis.,  184. 

Cited  in-67  N.  Y.,  533 :  84  N.  Y.,  113 ;  37  Super., 
556;  1  Sheld.,  183;  27  Cal.,  620;  31  Cal.,  675;  47  Cal., 
618 ;  57  111.,  124 ;  58  111.,  408  ;  6  Kan.,  282 ;  35  Ohio  St., 
626;  17  Am.  Rep.,  157 ;  116  Mass..  185. 

Special  statutory  authority — Proof  of  compliance 
with  prerequisites— Recitals,  etc.  Reviewed— 7  Hill. 
25;  ION.  Y.,329. 

Approved— 2  Denio,  330 ;  2  Barb.,  114. 

Cited  in-38  N.  Y.,  321 ;  41  N.  Y.,  136 ;  43  N.  Y.,  122, 
293 ;  47  N.  Y..  112  ;  53  N.  Y.,  434 ;  69  N.  Y.,  81  ;  78  N. 
Y.,366;  79  N.  Y.,  625;  30  Hun,  420;  6  Barb.,  611;  9 
Barb..  411 ;  10  Barb.,  462 ;  15  Barb.,  396 ;  19  Barb.,  649; 

59  Barb.,  486;  61  Barb.,  417;  10  Abb.  Pr.,  437;  29  Iowa, 
392;  4  Am.  Rep.,  230. 


SHARPE  0.  JOHNSON. 

Statutes —  When  in  Derogation  of  the  Common 
Laic  or  the  Rights  of  Property,  Strictly  Con- 
strued—  Ejectment — Claim  under  Sale  by 
Municipal  Corporation  for  Unpaid  Assess- 
ment— Onus  of  Showing  Regularity  Is  on 
Plaintiff — Requisites  of  Sale — Service  of  Notice . 

When  lands  are  taken  under  a  statute  authority, 
in  derogation  of  the  common  law,  every  requisite 
of  the  statute  having  the  semblance  of  benefit  to 
the  owner  must  be  strictly  complied  with. 

One  claiming  title  to  real  estate  in  virtue  of  a  sale 
made  to  him  by  a  municipal  corporation  for  an  un- 
paid assessment  of  the  expense  of  opening  a  street, 
must,  in  ejectment  by  the  former  owner,  assume 
the  onus  of  proving  that  the  corporation  has  com- 
plied with  all  the  requisites  of  its  charter  both  in  re- 
spect to  laying  out  the  street  and  making  the  assess- 
ment. 

If,  by  the  charter,  the  corporation  was  not  au- 
thorized to  lay  out  the  street  and  proceed  to  the  as- 
sessment except  upon  "  application  in  writing  of  a 


NOTE.— 1.  Statutes— Construction  of. 

Statutes  in  derogation  of  the  rights  of  property, 
or  the  common  law,  are  strictly  construed.  See 
Sharp  v.  Speir,  ante,  p.  76,  note. 

2.  Distinction,  between  tax  and  assessment.  Special 
local  assessment. 

Special  local  assessments  upon  property  benefited 
by  improvements,  etc.,  do  not,  as  a  rule,  come  under 
general  constitutional  or  statutory  provisions  af- 
fecting taxation.  See  Sharp  v.  Speir,  ante,  p.  76,  note 
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the  petit! 

in  making  title. 

So.  if  it  be  not  shown  that  those  who  signed  the 
application  were  persons  liable  to  be  assessed  for 
the  street.  Semitic. 

Where  the  expense  of  laying  out  a  street  is  re- 
quired  to  be  assessed  "  among  the  owners,  etc.,  of 
the  several  houses  and  lots  intended  to  be  benefit- 
ed," each  owner  must  be  assessed  by  himself,  and 
In  reference  to  his  particular  property. 

If  power  be  given  to  a  municipal  corporation  to 
impose  an  improvement  tax  upon  the  lands  of  per- 
sons intended  to  be  benefited,  and  to  sell  the  same 
in  case  of  non-payment,  the  assessment  should  de- 
scribe the  lands  so  that  they  can  be  identified  or  the 
sale  will  be  void.  Per  Bronson,  .7. 

And  where  the  corporation  making  such  sale  is 
required  to  give  a  certain  notice  after  the  assess- 
ment and  before  the  sale,  with  a  view  of  enabling 
persons  interested  to  come  in  and  object,  the  sale 
will  be  deemed  invalid  unless  the  party  seeking  to 
uphold  it  prove  that  the  requisite  notice  was  given. 

So.  where  it  is  required  that,  before  selling  lands, 
the  corporation  collector  shall  make  affidavit  of  the 
owner's  inability  to  pay  the  tax  out  of  his  personal 
estate,  etc.,  and  no  proof  is  given  that  such  affidavit 
was  made. 

If  the  charter  require  notice  to  be  given  to  the 
owner  of  lands  over  which  a  street  is  to  be  laid,  and 
that  the  corporation  shall  endeavor  to  treat  and 
agree  with  him  for  a  reasonable  compensation,  be- 
fore proceeding  to  an  appraisement  of  his  damages, 
etc.:  a  notice  not  served  upon  the  owner  but  put  up 
on  the  lands  will  be  inoperative,  though  it  appear 
they  were  unoccupied. 

93*]  *Nor  will  such  notice  be  deemed  valid,  even 
should  it  appear  that  the  owner  could  not  be  found 
after  diligent  inquiry.  Per  Bronson,  J. 

Until  notice  has  been  properly  given  in  such  case, 
the  corporation  have  no  authority  for  calling  out 
the  appraisers. 

An  appraisement  of  lands,  consisting  of  village 
lots  owned  by  different  persons,  will  be  deemed  ir- 
regular, if,  instead  of  ascertaining  the  value  of  the 
lots  respectively,  the  appraisers  estimate  the  whole 
by  blocks ;  especially  where  the  value  of  the  lots  in 
each  block  varies. 

The  case  of  Coles  v.  Tr.  of  Williamsburgh,  10 
Wend.,  659,  adverted  to  and  explained. 

A  power  given  to  a  municipal  corporation  to  sell 
lands  for  taxes,  will  not  authorize  a  sale  for  a  mere 
assessment  for  benefit. 

And  even  if  it  be  provided  that  the  assessment 
shall  be  "  a  lien  on  the  land,"  qucere,  whether  the 
lien  can  be  enforced  without  the  aid  of  a  court  of 
equity. 

Citatlons-4  Hill,  76 :  Laws,  1827.  p.  270 ;  Cowp.,  26; 
1  Burr.,  377 ;  4  Burr.,  2344 :  20  Wend.,  241;  Laws,  1827, 
275,  sec.  17  ;  276,  sees.  21-26 :  2  Hill,  466;  Laws,  1830.  p. 
51,  sees.  47-53 ;  10  Wend.,  659  ;  5  Ad.  &  Ell.,  563. 

TjtJECTMENT,  tried  before  Kent,  C.  Judge, 
±1  at  the  Kings  Circuit,  in  September,  1841. 
The  action  was  brought  to  recover  an  undi- 
vided seventh  part  of  a  lot  of  land  in  the  Vil- 
lage of  Williamsburgh,  Kings  Co.  The  plaint- 
iff showed  a  title  in  fee  to  the  share  which  she 
claimed  as  one  of  the  seven  children  and  heirs 
at  law  of  John  Sharpe,  who  died  seised  in 
1825.  The  defense  rested  on  an  assessment  and 
sale  of  the  land  for  the  expenses  of  opening, 
pitching  and  regulating  North  Third  St.  in  the 
Village  of  Williamsburgh.  Lands  were  taken 
for  the  street,  and  the  assessment  was  made 
for  covering  this  and  other  expenses.  No- 
vember 3,  1897,  a  petition  was  presented  to  the 
trustees  signed  by  fourteen  persons,  who  de- 
scribed themselves  as  "inhabitants  in  and 
about  North  Third  Street."  They  represented 
in  the  petition  that  the  street  was  unregulated, 
and  concluded  as  follows:  "Your  petitioners 
would,  therefore,  suggest  the  propriety  of  hav- 
ing the  said  street  opened  and  regulated  imme- 
diately, and  your  petitioners  in  duty  bound 
will  ever  pray."  December  3  following,  the 
trustees  recited  this  as  a  petition  that  the  street 
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be  "opened,  pitched  and  regulated,"  and  re 
solved  that  "the  prayer  of  the  petitioners  be 
granted,"  unless  cause  be  shown,  etc.  January 
?,  1828,  no  cause  being  shown,  it  was  unqual- 
ifiedly resolved  that  the  prayer  of  the  petitioners 
be  granted.  March  8. 1828,  the  trustees  resolved 
"That  a  committee  *of  two  be  appointed  [*94 
to  take  the  necessary  steps  for  opening  North 
Third  Street  according  to  the  prayer  of  the 
petition;  and  that  the  said  committee  have 
power,  and  it  shall  be  their  duty  to  do  all  that 
is  preliminarily  required  to  be  done  by  the 
trustees  in  and  by  the  24th  section  of  the  Act 
of  incorporation,  and  report  their  proceedings 
to  the  Board;"  and  thereupon  a  committee  of 
two  was  appointed.  Under  date  of  March  12, 
the  minutesof  the  Board  contained  the  follow- 
ing entry:  "The  committee  appointed  at  a 
former  meeting  to  take  the  necessary  steps  for 
opening  North  Third  St.  reported,  that  they 
had  called  on  the  proprietors  of  land  on  North 
Third  St.,  and  endeavored  to  treat  with  them; 
that  they  could  not  find  some,  and  that  diffi- 
culty occurred  in  making  arrangements  with 
others.  Whereupon,  on  motion,  it  was  resolved 
that  a  jury  be  called  by  the  president  as  the 
law  directs,  and  that  notice  be  put  upon  the 
lands  of  all  unknown  owners." 

Lands  were  taken  for  the  street,  and  April 
8,  1822,  two  justices  and  a  jury  appraised  the 
land  and  damages  on  the  street.  In  the  ap- 
praisal, no  owners  or  occupants,  and  no  lots 
or  quantity  of  land  were  mentioned.  The  jury 
say,  they  "estimate  the  value  of  the  land  on 
the  first  block  of  420  feet,  including  First 
Street  from  the  river  on  North  Third  Streeton 
each  side,  at  three  dollars  per  foot  running 
measure."  And  so  of  other  blocks,  though  at 
different  prices. 

June  4  following,  the  assessment  to  pay  ex- 
penses was  made.  In  this,  no  lots  were  men- 
tioned, but  the  assessors  proceeded  by  blocks. 
Against  some  of  the  blocks  they  put  down 
three,  four  or  more  names,  or  "unknown  own- 
ers." Against  each  name  or  unknown  owner, 
they  put  down  in  a  column  headed  "No.  of 
feet,"  some  particular  number;  the  lowest  was 
25,  and  the  highest  429.  In  a  second  column 
they  put  down  the  amount  assessed,  under  the 
head  of  "Whole  amount  of  assessment."  Next 
was  a  column  with  the  head  of  "Land  val- 
ued," and  fourth,  a  column  headed  "Balance 
to  be  collected."  The  whole  number  of  per- 
sons named  was  thirty-eight,  and  there  were 
six  cases  of  "unknown  owners."  The  plaint- 
iff *was  not  mentioned  in  the  assessment.  [*95 
Against  every  assessment  there  was  an  allow- 
ance for  land  taken,  but  always  less  than  the 
assessment. 

Prior  to  this  time,  and  as  early  as  1814,  the 
village  had  been  laid  out  into  lots,  and  a  map 
made  of  the  same.  One  of  the  assessors  testi- 
fied that  they  bad  no  map  to  make  the  assess- 
ment by;  that  he  took  a  tape-line  to  measure 
with,  and  inquired  for  owners  and  took  their 
names,  and  made  measurements  running  meas- 
ure; that  there  was  a  map,  but  it  was  never 
submitted  to  the  assessors.  The  clerk  of  the 
Board  testified  that  this  assessment  list  was  in 
the  usual  form,  with  this  difference,  that  here 
the  property  is  assessed  in  blocks,  and  in  other 
cases  it  is  assessed  by  lots,  which  are  specified 
in  the  assessment. 
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June  18,  1838,  a  warrant  issued  to  collect  the 
assessments;  and,  under  date  of  October  27 
following,  the  corporation  minutes  have  an 
entry  as  follows:  "Mr.  Bush,  the  collector, 
having  made  and  filed  with  the  Board  his  affi- 
davit as  to  the  non-collection  of  assessments  to 
unknown  owners  of  property  in  North  Third 
Street,  it  was,  on  motion,  resolved,  that  such 
property  be  advertised  to  be  sold  according  to 
law."  No  affidavit  was  produced,  nor  was  its 
absence  accounted  for.  Notice  that  a  certain 
piece  of  land  would  be  sold  for  the  assessment 
December  10,  1829,  was  published  for  three 
months.  The  piece  of  land  described  in  the 
notice  was  429  feet  long  on  the  street,  and  ex- 
tended back  to  the  center  of  the  block.  No 
owner  or  "unknown  owner"  was  mentioned 
in  the  advertisement,  nor  did  it  state  the 
amount  of  the  assessment.  On  the  day  ap- 
pointed for  the  sale,  a  term  of  49  years  in  this 
piece  of  land  was  sold  to  Lemuel  Richardson, 
under  whom  the  defendant  claims,  and  a  con- 
veyance was  executed  to  the  purchaser.  The 
conveyance  states  the  whole  parcel  to  have 
been  sold,  "excepting  from  the  above  parcel 
of  land,  lots  Nos.  81,  83,89,  91,  93,  97.  99, 101 
and  103,  upon  which  the  assessment  has  been 
-paid." 

In  the  assessment,  the  parcel  of  land  of  429 
feet  front  was  put  down  to  "unknown  own- 
96*]  ers,"  *and  the  balance  of  assessment  to 
be  collected  was  $79.83.  The  conveyance 
stated  the  assessment  on  the  premises  sold,  at 
$27.30. 

The  judge  instructed  the  jury  that  the  plaint- 
iff was  entitled  to  recover,  and  the  defendant 
excepted.  Verdict  for  the  plaintiff.  The  de- 
fendant now  moved  for  a  new  trial  on  a  bill  of 
exceptions. 

Mr.  J.  Greenwood,  for  defendant. 

Mr.  E.  Sandford,  for  plaintiff. 

By  the  Court,  Bronson,  J.  For  some  of  the 
principles  which  must  guide  our  determina- 
tion, it  will  be  sufficient  to  refer  to  the  case  of 
Sharpe  v.  Speir,  ante,  p.  76,  which  has  just 
been  decided.  Although  the  corporation  has 
not  been  very  explicit  in  telling  us  how  much 
they  intended  to  do,  it  sufficiently  appears 
from  the  case  that  North  Third  St.  had  been 
previously  laid  out  upon  the  village  map,  and 
that  at  this  time  the  corporation  attempted  to 
accomplish  two  things:  first,  to  acquire  the 
necessary  lands  for  the  purpose  of  opening 
the  street,  and  then  to  assess  the  price  of  the 
land  taken  and  the  other  necessary  expenses 
of  opening,  pitching  and  regulating  the  street, 
upon  other  lands.  A  portion  of  the  land  be- 
longing to  the  children  and  heirs  of  John 
Sharpe,  of  whom  the  plaintiff  is  one,  was  taken 
for  the  street,  and  the  residue  was  assessed  and 
sold  for  the  benefit  which  they  were  supposed 
to  derive  from  the  improvement.  The  children 
have  thus  lost  all,  at  least  for  a  long  term  of 
years;  but  if  the  proceedings  were  authorized 
by  law,  and  have  been  properly  conducted, 
they  must  bear  the  misfortune.  On  the  other 
hand,  it  was  the  business  of  the  purchaser  and 
those  claiming  under  him,  to  examine  the 
power  and  regularity  of  the  proceedings;  and 
if  their  title  is  found  defective,  they  will  have 
no  just  ground  for  complaint,  unless  it  be 
against  the  corporation. 
HILL  4. 


The  first  question  will  be  upon  the  proceed- 
ings for  taking  *that  portion  of  the  [*97 
plaintiff's  land  which  is  occupied  by  the  street. 
The  Village  of  Williamsburgh  was  incorpo- 
rated in  April,  1827.  Stat.  of  1827,  p.  270.  The 
24th  section  of  the  Act  provides  that  "The 
trustees  of  said  village  shall  or  may , on  an  appli- 
cation in  writing  of  a  majority  of  the  persona 
owning  the  property  described  in  any  such  ap- 
plication, and  who  are  intended  to  be  benefited 
thereby,  or  whose  property  shall  be  assessed 
for  the  payment  of  the  expense  attending  the 
same,  and  upon  such  application  they  are  here- 
by fully  authorized  and  empowered  to  widen 
and  alter  all  public  roads,  streets  and  high- 
ways already  laid  out  in  said  village,"  etc. ; 
"and  also  to  lay  out  and  make  such  other  roads 
and  streets,  conformable  to  the  map  of  said  vil- 
lage as  they  shall  think  necessary  or  conven- 
ient for  the  inhabitants."  The  section  then 
goes  on  to  provide  for  acquiring  the  necessary 
lands  "through  which  such  new  roads  or 
streets  are  to  run."  The  section  is  rather  a 
clumsy  performance  in  the  way  of  legislation; 
but  from  this  and  other  provisions  in  the  Act, 
taken  in  connection  with  the  facts  disclosed  by 
the  case,  I  infer  that  a  map  had  been  made  6f 
the  village  prior  to  1827  on  which  the  streets 
had  been  laid  down,  some  of  which  were  then 
open,  while  others  only  appeared  upon  paper. 
This  section  was  intended  to  provide  for  alter- 
ing the  streets  already  made,  and  for  opening 
others  '  'conformable  to  the  map. "  North  Third 
St.  had  been  laid  out  on  the  map,  and  it  was 
now  proposed  to  open  it.  That  could  only  be 
done  on  such  an  application  in  writing  as  has 
already  been  mentioned.  Let  us  see  what  au- 
thority the  trustees  had  to  proceed.  They  had 
a  paper  signed  by  fourteen  persons,  in  which 
they  "suggest  the  propriety  of  having  the  street 
opened."  If  this  can  be  called  "an  applica- 
tion" to  have  the  street  opened,  there  are  other 
difficulties  which  are  insuperable.  Although 
the  petitioners  say  that  they  are  "inhabitants 
in  and  about  North  Third  Street,"  they  do  not 
"suggest"  that  they  own  a  single  foot  of  land 
in  the  street,  or  elsewhere;  nor  is  any  land 
"described"  in  the  application,  as  the  statute 
requires.  There  are  only  fourteen  petitioners, 
while  there  are  *forty-four  different  [*98 
assessments.  And  although  some  names  ap- 
pear more  than  once  in  the  assessment,  nearly 
thirteen  hundred  feet  of  front  on  the  street,  is 
set  down  as  belonging  to  "unknown  owners." 
How  many  there  may  have  been  of  this  unfort- 
unate class  of  citizens,  it  is  impossible  to  say. 
The  burden  lay  on  the  defendant  of  showing 
that  the  application  came  from  "a  majority  of 
the  persons  owning  the  property,"  and  he  has 
not  only  failed  to  show  it,  but  the  evidence  is 
nearly  or  quite  conclusive  that  a  majority  did 
not  apply.  The  trustees,  therefore,  had  no  au- 
thority whatever  to  open  the  street,  and  the 
plaintiff's  land  in  the  site  of  the  street  has  not 
been  taken  according  to  law.  She  owns  it  still. 

There  is  a  further  difficulty  about  the  taking 
of  land  for  the  street.  The  24th  section  pro- 
vides that  when  the  trustees  shall  require  any 
land  for  that  purpose,  "  they  shall  give  notice 
thereof  to  the  owners  or  proprietors  of  such 
lands,  or  his  gr  their  agent  or  legal  representa- 
tive, to  the  end  that  reasonable  satisfaction  may 
be  made  for  all  such  lands  as  shall  be  taken 
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and  employed  for  the  use  or  uses  aforesaid, 
and  the  said  trustees  may  and  are  required  to 
treat  and  endeavor  to  agree  with  the  owners 
and  persons  interested  therein,  or  his  or  her  or 
their  agent  or  legal  representative;  and  if,  in 
case  any  such  owners  or  proprietors  shall  re- 
fuse to  treat  for  a  reasonable  compensation,  in  \ 
manner  aforesaid,  then  and  in  such  case  the 
true  value  of  the  land  and  damages  shall  be  I 
set  and  appraised  by  two  justices  of  the  peace 
of  the  County  of  Kings,  by  the  oath  of  twelve 
freeholders;"  and  the  payment  or  tender  of  the 
money  "  shall  be  a  full  authority  to  the  said 
trustees  to  cause  the  said  lands  to  be  converted 
for  the  purposes  aforesaid."  There  is  no  pre- 
tense that  the  trustees  gave  notice  to  the  plaint- 
iff, or  to  any  of  the  other  heirs  of  John  Sharpe, 
or  to  any  agent  or  representative  of  theirs,  that 
the  land  was  required;  nor  that  the  trustees 
made  any  attempt  to  treat  or  agree  with  the 
owners,  or  any  of  them;  and  until  that  had 
been  done,  there  was  no  authority  for  calling 
a  jury.  Bex  v.  Croke,  Cowp.,  26;  Rex  v.  Man- 
ning, 1  Burr.,  377;  Rex  v.  Mayor  of  Liverpool,  4 
Id.,  2214. 

99*]  *But  it  is  said  that  the  plaintiff  and  the 
ofher  heirs  of  John  Sharpe  were  "  unknown 
owners  "  and,  therefore,  the  trustees  could  nei- 
ther give  notice,  nor  treat  with  them.  I  an- 
swer, it  was  the  business  of  the  trustees  to  find 
out  the  owners,  and  there  is  no  reason  to  sup 
pose  that  it  could  not  have  been  done,  and  that 
too  with  very  little  trouble.  John  Sharpe  died 
in  the  City  of  N.  Y.  only  two  years  before 
these  proceedings  were  instituted,  and  he  was 
in  possession  of  the  property  at  the  time  of  his 
death.  If  it  had  been  thought  a  matter  of  the 
slightest  importance  to  follow  the  statute,  and 
regard  the  rights  of  owners,  these  heirs  would 
have  been  found,  instead  of  resolving  that 
"  notice  be  put  upon  the  lands  of  all  unknown 
owners."  Whether  a  white  wand  was  actually 
put  up  upon  the  lands  to  let  the  owners  know 
that  they  were  in  danger,  does  not  appear,  nor 
is  it  a  matter  of  any  importance.  When  the 
statute  says,  you  shall  give  notice  to  and  treat 
with  the  owner,  it  cannot  be  satisfied  by  stick- 
ing up  a  notice  on  the  land.  That  is  not  a  suf- 
ficient ambassador. 

Let  it  be  granted  that  these  "unknown  own- 
ers "  could  not  have  been  found  even  if  a  dili- 
gent inquiry  had  been  instituted,  and  what 
then?  It  does  not  follow  that  their  land  might 
be  taken.  The  difficulty  of  complying  with  a 
statute  does  not  repeal  it.  The  trustees  weie 
acting  under  a  naked  power.  If  the  power  was 
too  strait  for  practical  utility,  they  should  have 
asked  a  new  grant ;  or  if  they  did  not  choose  to 
do  that,  they  should  have  answered  the  peti- 
tioners: "  We  have  no  authority  to  take  any 
man's  land  for  a  street  until  after  we  have 
given  him  notice,  and  endeavored  to  treat  with 
him." 

Whether  an  application  to  these  heirs  would 
have  been  likely  to  result  in  a  treaty  or  not, can 
be  a  matter  of  no  importance.  It  would  at  least 
have  served  the  purpose  of  giving  them  notice, 
and  then  their  land  might  have  been  saved 
When  lands  are  to  be  taken  under  a  statute  au- 
thority, in  derogation  of  the  common  law, 
every  requisite  of  the  statute  having  the  sem- 
blance of  benefit  to  the  owner  must  be  strict 
ly  complied  with.  Atkins  v.  Kinnan,  20  Wend., 
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241.  Although  this *doctrine  may  have  [MOO 
been  often  disregarded  by  city  and  village  cor- 
porations, we  think  it  both  good  law  and  good 
morals.  The  Legislature  has  not  been  too  care- 
ful in  protecting  the  rights  of  the  land  owner. 
On  the  contrary,  a  wide  door  has  been  opened 
for  taking  private  property  without  the  con- 
sent of  the  owner,  whenever  his  neighbors  hap- 
pened to  think  that  the  public  interest  required 
him  to  sell.  None  of  the  barriers  which  re- 
main ought  to  be  thrown  down. 

Williiimsburgh  is  a  road  district,  and  the 
trustees  have  all  the  powers  within  the  village 
which  formerly  belonged  to  the  commissioners 
of  highways  of  the  Town  of  Bushwick.  Sess. 
L.  of  1827,  p.  275,  sec  17.  But  that  does  not 
bring  the  case  within  the  decision  in  Grave*  v. 
Otis,  2  Hill,  466;  for  the  street  was  not  laid  out, 
nor  the  damages  ascertained  in  the  manner 
prescribed  by  the  Act  relating  to  the  High- 
ways on  Long  Island.  Sess.  L.  of  1830,  p.  51 , 
sees.  47-53.  The  trustees  evidently  proceeded , 
or  rather  professed  to  proceed,  under  the  24lh 
section  of  the  charter. 

There  is  still  another  difficulty  with  this  at- 
tempt to  take  land  for  the  street.  The  justi<  es 
and  jury  valued  the  land  and  damages  by 
blocks,  one  of  420  feet  front,  the  second  400 
feet,  the  third  510  feet,  the  fourth  460  feet, and 
the  fifth  without  saying  how  many  feet  front 
'•  running  measure  "  there  was  in  it.  The  first 
block  was  valued  at  $3  per  foot,  the  second  at 
$2.75,  the  third  at  $2.50,  and  the  fourth  and 
fifth  at  $2  per  foot  front.  Now  as  the  land  de- 
creased in  value  from  the  starting  point  to  the 
other  end  of  the  street,  it  is  morally  certain 
that  all  of  the  lots  in  the  same  block  were  not 
of  equal  value  and,  consequently,  the  owner 
of  one  lot  either  got  too  much,  or  the  owner  of 
another  lot  got  too  little.  We  do  not  under- 
stand the  case  of  Coles  v.  Trustees  of  Williams- 
burgh,  10  Wend.,  659,  as  sanctioning  this  valu- 
ation. The  justices  and  the  jury  should  have 
proceeded  by  lots  instead  of  blocks. 

We  come  now  to  the  assessments  which  were 
made  to  pay  the  expenses  of  opening,  pitching 
and  regulating  the  street,  under  which  the  lot 
in  question  was  sold.  The  trustees  of  the  vil- 
lage have  authority  to  direct  "  the  pitching, 
regulating  and  *paving  the  streets  there  [*  10 1 
of,"  and  also  "the  altering,  amending  and 
cleansing  of  any  street."  Sess.  L.  of  1827,  p. 
276,  sec.  21.  But  "no  street"  "shall  be  pitched, 
paved,  altered  or  amended,  unless  the  same 
shall  be  requested  in  writing  by  a  majority  of 
the  persons  owning  the  property  intended  to 
be  benefited  thereby,  or  whose  property  shall 
be  assessed  for  the  payment  of  the  expenses 
attending  the  same."  Sec.  22.  And  the  24th 
section,  which  gives  authority  "  to  lay  out  and 
make  "  streets,  contains,  as  we  have  already 
seen,  a  like  restriction  upon  the  power  of  the 
trustees.  The  petition,  such  as  it  was.on  which 
the  trustees  acted,  has  already  been  noticed  on 
another  branch  of  the  case.  There  is  no  evi- 
dence that  a  majority  of  the  land  owners  re- 
quested this  improvement,  and  it  is  enough 
that  the  fact  was  not  proved.  But  there  is,  in 
addition,  very  satisfactory  evidence  that  the 
fact  did  not  exist.  The  trustees  acted  without 
authority,  and  their  proceedings  were,  conse- 
quently, void. 

Although  this  is  enough  to  dispose  of  the 
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case,  some  of  the  other  questions  discussed  at 
the  bar  ought,  perhaps,  to  be  briefly  noticed. 
As  to  the  lands  taken  for  the  street,  the  ex- 
penses were  to  be  "  assessed  among  and  upon 
the  owners  and  occupants  of  the  several  houses 
and  lots  intended  to  be  benefited." 

Sec.  25.  And  the  other  expenses  were  to  be 
assessed  "among  the  owners  or  occupants  of 
all  the  houses  and  lots  to  be  benefited  thereby." 
The  two  provisions  are  substantially  alike, 
though  there  is  a  slight  difference  in  words. 
The  property  on  the  street  had  been  surveyed 
and  divided  into  lots  of  twenty  five  feet  front 
long  before,  and  the  lots  were,  undoubtedly, 
owned  by  different  individuals.  It  appears,  at 
least,  that  the  plaintiff  owned  one  such  lot  in 
a  block  of  429  feet  front  on  the  street.  Now 
what  was  done?  The  assessors  were  not  fur- 
nished with  a  map,  or  any  information  con- 
cerning who  was  to  be  assessed;  but  they  were 
sent  out  with  a  tape  line  to  discover  as  well  as 
they  could  both  lands  and  owners.  They 
measured  and  assessed  by  blocks,  instead  of 
lots,  though  as  to  some  of  the  blocks  Ihey  put 
down  the  names  of  several  individuals  as  the 
owners  of  separate  parcels.  But  when  they 
1O2*J  came  to  *the  plaintiff's  land,  her  lot  of 
twenty-five  feet  front  was  lumped  with  other 
lands,  amounting  in  all  to  429  feet  front,  and 
the  whole  set  down  to  "unknown  owners." 
The  clerk  of  the  corporation  testifies  that  the 
assessment  was  not  made  in  the  usual  mode, 
which  was  to  assess  by  lots,  instead  of  blocks, 
which  were  specified  in  the  assessment.  But 
independently  of  this  departure  from  the  usage, 
it  is  impossible  to  maintain  such  an  assessment 
as  was  made  here.  Where  the  lands  in  a  city 
or  village  have  been  surveyed  and  laid  out  into 
lots,  the  owners  should  be  assessed  by  lots,  and 
each  owner  should  be  assessed  by  himself,  and 
in  respect  of  his  particular  land.  King  v. 
Trustees  of  N.  &  W.  Road,  5  Adol.  &  E.,  563. 
It  may  well  be  that  every  lot  in  the  same  block 
is  not  of  equal  value.  And  besides,  the  assess- 
ment must  be  so  made  that  each  owner  may 
know  what  is  his  particular  burden,  and  be 
able  to  discharge  it  without  calling  in  the  aid 
of  others.  If  this  429  feet  front  was  properly 
assessed  in  one  body,  the  corporation  was  not 
obliged  to  receive  less  than  the  whole  charge 
imposed  upon  it,  and  thus  the  plaintiff  might 
have  been  compelled  to  pay  the  assessments 
upon  other  persons,  or  lose  her  own  land.  The 
statute  does  not  authorize  an  assessment  upon 
owners  generally,  but  says  it  shall  be  made 
"among  "  the  owners;  and  io  make  the  matter 
still  more  clear,  it  provides  that  the  assessment 
shall  be  among  the  owners  of  "  the  several 
houses  and  lots."  The  assessors  might  just  as 
well  have  put  down  all  the  land  on  the  street 
in  one  lump,  as  to  do  what  they  have  done. 
There  was  an  utter  failure  to  comply  with  the 
requirement  of  the  statute  in  this  particular. 
The  power  has  not  been  pursued,  and  the  sale 
•consequently  conferred  no  title  on  the  pur- 
chaser. 

The  assessment  was  vicious  in  another  re- 
spect. The  only  authority  to  sell  is,  where 
there  is  a  tax  "on  lands  or  tenements."  Sess.  L. 
of  1827,  p.  279,  sec.  26.  If  the  word  "tax"  in- 
cludes a  street  assessment,  it  must  still  be  an 
assessment  "on  lands  or  tenements."  Here  we 
have  nothing  but  one  line  of  the  boundary  of 
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any  land.  The  assessors  have  assessed  certain 
sums  on  agiven  *number  of  feet  front, [*1O3 
without  saying  whether  the  land  extends  back 
one  foot  or  one  hundred — whether  it  goes  quite 
through  to  the  next  street,  or  only  part  of  the 
way.  If  they  had  referred  to  the  map,  and 
mentioned  lots  as  there  laid  down,  that  would 
have  answered.  But  neither  map  nor  lots  are 
mentioned.  I  do  not  mean  to  censure  the  as- 
sessors. They  did,  perhaps,  the  best  they 
could  with  a  tape-line,  and  they  had  no  other 
guide. 

When  the  assessment  is  completed,  the  trust- 
ees are  required  to  give  fourteen  days'  notice 
that  the  same  will  be  ratified  and  confirmed 
within  one  month,  unless  satisfactory  objec- 
tions are  made.  Sees.  21,  25.  It  does  not  ap- 
pear that  any  notice  was  given.  And  here  I 
will  repeat,  that  the  burden  of  showing  that 
the  power  has  been  duly  executed  lies  on  the 
purchaser,  and  without  proving  it,  his  title  is 
good  for  nothing. 

The  trustees  are  not  authorized  to  sell  any 
land  until  the  collector  has  made  affidavit  that 
the  owner  cannot  be  found,  or,  if  found,  that 
he  has  not  sufficient  personal  estate  in  the  vil- 
lage to  pay  the  tax.  Sec.  26.  No  such  affidavit 
was  produced,  nor  was  its  absence  accounted 
for.  if  it  ever  existed.  If  everything  else  had 
been  regular,  the  want  of  an  affidavit  would  be 
fatal  to  the  sale. 

I  am  weary  with  pointing  out  defects  in 
these  proceedings,  and  will  go  no  further.  I 
ought  however  to  say,  that  by  assuming,  as  has 
been  done,  that  this  corporation  might,  under 
any  circumstances,  sell  lands  for  the  payment 
of  an  assessment,  it  must  not  be  inferred  that 
we  are  of  opinion  that  the  power  exists.  There 
is  no  power  to  sell  lands,  except  for  a  tax,  sec. 
26;  and  although  these  street  assessments  are 
made  a  lien  on  the  land,  sees.  21,  25,  it  does 
not  follow  that  the  corporation  can  sell  the 
land  without  first  going  into  chancery,  and  ob- 
taining the  aid  of  that  court  to  enforce  the  lien. 
My  impression  is,  that  the  lien  cannot  be  en- 
forced at  law;  but  upon  that  point  we  give  no 
opinion  either  one  way  or  the  other. 

New  trial  denied. 

Followed— 73  N.  Y.,  365. 

Statute  authority,  in  derogation  of  common  law— 
Must  be  strictly  pursued.  Approved— 50  Barb.,  643. 

Cited  in— 1  Hill,  434 :  3  Denio,  599 ;  3  N.  Y.,  405 ;  23 
N.  Y.,  386 :  48  N.  Y..  490 : 3  Barb.,  343 ;  9  Barb.,  411 ; 
25  Barb..  644 ;  37  Barb.,  355  ;  40  Barb.,  647 ;  61  Barb., 
471:42  How.  Pr.,  116 :  5  Abb.  Pr.,  435;  16  Abb.  Pr., 
299 ;  37  Super.,  556 ;  1  Sheld.,  373. 

Assessment— Certainty  required  in  description. 
Cited  in— 90  N.  Y.,  349  ;  31Cal.,  674. 

Special  authority— Proof  of  compliance  with  pre- 
requisites. Cited  in— 9  Barb..  411:  10  Barb.,  476;  36 
N.  J.  L.,  192 ;  29  Iowa,  392 ;  4  Am.  Rep.,  230. 


*GOODYEAR  v.  OGDEN  &  PEARL.  [*1O4 

Bailments — Receipt  for  Wheat  "in  Store,"  a 
Bailment, Not  a  Sale — Evidence — Admissibility 
of  Parol,  to  Vary  or  Contradict  a  Written 
Contract  or  Receipt —  Usage — New  Trial —  Ver- 
dict against  Weight  of  Evidence — Costs. 

NOTE.— 1.  Sales  and  bailments— Distinction— Stor- 
age of  grain  in  elevators.  See  Smith  v.  Clark,  21 
Wend.,  83.  note. 

2.  New  trial— Verdict  against  weight  of  evidence. 
See  Wilkie  v.  Roosevelt,  3  Johns.  Cas.,  206,  note. 

759 


104 


SUPREME  COUHT,  STATE  OF  NEW  YORK. 


184S 


A  written  Instrument  acknowledging  the  receipt 
of  a  quantity  of  wheat  "in  store,"  imports  a  bail- 
ment and  not  a  sale. 

Such  instrument  is  in  the  nature  of  a  contract, 
and  then-fore  not  open  to  contradiction  in  the  sense 
of  the  rule  applicable  to  receipts  proper ;  though  its 
import  may  be  explained  by  parol  evidence  of  the 
usage  among  dealers  in  wheat.  Per  Cowen,  J. 

where  parol  evidence  is  Riven  of  a  usage  to  treat 
such  instruments  as  importing  a  sale,  It  is  for  the 
jury  to  say  whether  the  usage  be  so  universal  and 
well  known  as  to  raise  the  presumption  that  it  en- 
tered into  and  formed  a  part  of  the  contract  in 
question. 

A  new  trial  will  not  be  granted  on  the  sole  ground 
of  the  verdict  being  against  the  weight  of  evi- 
dence, except  upon  payment  of  costs. 

The  case  of  Green  v.  Burke,  23  Wend.,  490,  com- 
mented on,  and  the  reporter's  abstract  of  it  cor- 
rected. 

Citations— 23  Wend.,  490:  17  Wend.,  601 ;  Cowen  & 
H.  Notes  to  Phil.  Ev.,  pp.  216.  217, 1439. 

rp  ROVER  for  a  quantity  of  wheat,  tried  at 
-L  the  Cayuga  Circuit  in  March,  1842,  before 
Moseley,  C.  Judge.  The  plaintiff  gave  in  evi- 
dence several  receipts  signed  by  the  defendants 
as  partners,  all  of  which  were  m  the  following 
form,  except  as  to  dates  and  amounts: 

"Genoa,  Sept.  22d,  1841. 
Reed,  of  Ives  Goodyear  40£$  bushels  wheat. 
In  store.  D.  OGDEN  &  Co." 

It  appeared  that  the  defendants  were  en- 
gaged in  the  business  of  buying  and  shipping 
wheat  to  the  eastern  market;  and  the  question 
was,  whether  the  wheat  in  controversy  was  de- 
livered by  way  of  bailment  or  sale.  The  judge 
held  the  receipt  not  conclusive  that  the  deliv- 
ery was  by  way  of  bailment;  whereupon  the 
•»  parties  went  into  evidence  to  explain,  and  even 
contradict  its  meaning.  The  explanatory  evi- 
dence was,  that  a  receipt  in  such  a  form  cus- 
tomarily meant  a  sale.  The  contradictory  evi- 
dence was,  the  language  and  conduct  of  the 
plaintiff  implying  that  a  sale  was  intended. 
Amongother  things  it  appeared  that,  the  plaint- 
iff aided  in  putting  the  wheat  into  a  common 
bin  where  there  were  several  thousands  of 
bushels  of  wheat  belonging  to  others.  The 
1O5*]  *judge  left  the  explanatory  and  con- 
tradictory facts  to  the  jury,  who  found  in 
favor  of  the  plaintiff.  The  defendants  now 
moved  for  a  new  trial  on  a  case. 

Mr.  L.  Walker,  for  defendants. 
Mr.  David  Wright,  for  plaintiff. 

By  the  Court,  Cowen,  /.  The  receipt  seems 
plainly  to  import  a  bailment.  It  was  a  con- 
tract, or  in  the  nature  of  a  contract;  and  there- 
fore, not  open  to  contradiction  in  the  sense  of 
the  rule  applicable  to  receipts  proper.  In  this 
view,  the  contradictory  evidence  was  not  ad 
missible.  (See  Cowen  &  H.  Notes  to  Phil.  Ev., 
pp.  216,  217,  1439,  and  cases  cited.) 

The  import  of  the  terms  was  con  troll  able  by 
the  usage  among  wheat  dealers,  such  as  the  de- 
fendants were,  if  that  usage  was  so  universal 
and  well  known  that  the  jury  were  bound  to 
consider  it  parcel  of  the  contract.  But  of  this 
they  were  the  judges. 


3.  Evidence— Usage— Its  effect  upon  written  con- 
tracts—AdmigsibUity  of  parol  evidence  of.  For  a  full 
discussion,  see  Dawson  v.  Kittle,  post,  p.  107,  note. 

As  to  the  admissinility  of  parol  evidence,  in  gen- 
eral, see  Swick  v.  Sears,  1  Hill,  17,  classified  list  of 
notes  cited ;  Dawson  v.  Kittle,  post,  p.  107,  notes  cited. 
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Supposing  the  words  to  be  ambiguous,  and 
so  open  to  explanation  by  circumstances.these 
were  not,  I  think,  of  that  clear  and  decisive 
character  which  call  on  us  to  disturb  the  ver- 
dict. It  is  singular,  and  scarcely  compatible 
with  a  bailment,  that  the  plaintiff  should  have 
mixed  the  wheat  with  thousands  of  bushels  be- 
longing to  others  or  to  the  defendants.  But 
the  evidence  was  not  entirely  explicit  as  to  the 
mixture.  The  wheat  was  put  in  a  common 
bin;  but  that  did  not  necessarily  destroy  the 
means  of  identifying  it.  The  words  "common 
bin"  are  themselves  ambiguous.  It  might  have 
been  so  arranged,  although  common,  that  the 
wheat  of  each  customer  could  be  distinguished. 
The  question  was  one  for  the  jury,  as  was  also 
the  construction  to  be  placed  upon  the  plaint- 
iff's language.  The  whole  turns  on  the  weight 
of  evidence,  even  in  the  most  favorable  view 
for  the  defendants.  When  wheat  receivers- 
*mean  a  sale,  they  should  express  [*1O6 
themselves  more  clearly  than  was  done  in  this 
case.  They  should  make  out  bills  of  sale,  or 
sale  notes.  It  is,  at  best,  dealing  very  freely 
with  a  written  contract  to  receive  and  act  at  all 
upon  parol  evidence  tending  to  show  that  a  re 
ceipt  of  wheat  in  store  means  a  sale. 

The  defendants  claim  a  new  trial  solely  on 
the  weight  of  evidence.  A  contract  worded 
as  this  was,  weighs,  in  itself,  very  heavily 
against  them;  and  to  say  it  is  clearly  overcome, 
is  more  than  we  can  do  on  the  evidence  in  this- 
case. 

Having  disposed  of  the  principal  case,  a 
word  is  due  to  the  profession  in  respect  to  a 
case  cited  by  the  defendants'  counsel,  viz.: 
Green  v.  Burke,  23  Wend.,  490.  This  has  of 
late  been  often  cited  as  showing  that,  though  a 
verdict  be  set  aside  as  against  the  weight  of 
evidence  alone,  the  costs  are  to  abide  the  event. 
The  rule  is  otherwise,  and  nothing  is  said  upon 
it  in  the  case  cited,  one  way  or  the  other.  Nor 
is  there  any  color  for  the  suggestion  in  the 
marginal  note.  A  verdict,  wrong  in  form,  was 
received  at  the  circuit,  upon  which  such  an 
entry  on  the  record  as  was  due  to  the  justice 
of  the  case  could  not  be  made.  On  this  error, 
as  well  as  on  the  weight  of  evidence,  a  new 
trial  was  granted.  The  only  thing  said  of  costs, 
is  in  the  direction  for  entering  the  rule  at  the 
end  of  the  case,  viz.:  "costs  to  abide  the 
event."  Where  the  verdict  is  set  aside  purely 
as  against  the  weight  of  evidence,  unmixed' 
with  other  reasons,  the  rule  is  as  laid  down  by 
the  Chief  Justice  in  Bk.  of  Utica  v.  Ives,  17 
Wend.,  501.  It  must  be  on  payment  of  costs. (by- 
Burke  v.  Green  involved  another  point,  on 
which  I  stated  at  the  outset  that  a  new  trial 
must  be  granted;  and  the  point  is  also  stated 
in  the  head  note  of  the  reporter. 

New  trial  denied,  (c) 

Contract— Evidence  of  wage.  Cited  in— 5  N.  Y.,  169; 
10  Barb..  198,202 : 15  Barb., 279;  22 Barb.,  132;6  Sandf... 
572:  42  Super..  321. 

Receipt—  When  in  nature  of  contract— Explana- 
tion of  by  parol.  Explained— 8  Barb.,  208 ;  33  Iowa, 
34;  11  Am.  Hep..  113. 

Cited  in-10  Barb.,  198,  202. 

New  trial-costs.  Cited  in-28  How.  Pr..  152:  2 
Abb.  N.  S.,  476;  1  Duer,  206;  10  Bos.,  220;  4  Rob.,  610. 

d>i  See,  Grab.,  New  trials,  603,  and  cases  there 
cited ;  Jackson  v.  Thurston,  3  Cow..  342. 

(c)  See  Dawson  v.  Kittle,  post,  p.  107. 

HILL  4.. 


1843 


DAWSON  v.  KITTLE. 


107 


107*]       *D A WSON  v.  KITTLE. 

Bailments— Receipt  of  Grain  "on  Freight"  a 
Bailment,  not  a  Sale— Evidence  of  Usage,  Ad- 
missible— Province  of  Jury. 
A  memorandum  acknowledging  the  receipt  of  a 
quantity  of  grain  "on  freight,"  imports  a  bailment 
and  not  a  sale. 

But  the  memorandum  may  be  shown  to  mean  a 
sale  by  evidence  of  usage  among  dealers  in  grain. 
Per  Nelson,  Ch.  J. 

Such  evidence,  however,  must  be  so  full  and  ex- 
plicit as  to  leave  no  doubt  of  the  existence,  extent 
and  meaning  of  the  usage,  and  that  the  parties  con- 
tracted in  reference  to  it.  Per  Nelson.  Ch.  J. 

In  general,  where  evidence  of  usage  is  given  to 
control  the  construction  of  a  written  instrument, 
the  jury  are  to  determine  its  effect. 

Citations-2  Stark.  Ev.,258.  259,  Am.  ed.  1837:  6  T. 
R.,  368 :  6  East,  519 :  19  Wend.,  386 ;  Cowen  &  H. 
Notes  to  Phil.  Ev.,  1408-1420. 

A  SSUMPSIT,  tried  at  the  Rensselaer  Cir- 
1JL  cuit,  in  March,  1840,  beforeCushman,  C. 
Judge.  The  declaration  contained  the  com- 
mon counts.  On  the  trial,  the  case  was  this: 
in  1838  and  1839,  the  plaintiff  delivered  a 
quantity  of  rye  and  oats  to  Schermerhorn  & 
Willsey  at  different  times,  and  took  from  them 


several  receipts;  all  of  which,  except  as  to 
dates  and  amounts,  were  as  follows:  "Rec'd, 
Schodack,  Oct.  22d,  1838  from  Joel  Dawson, 
twenty-eight  bushels  and  twenty  pounds  of  rye 
on  freight.  (Signed)  Schermerhorn  &  Will- 
sey." S.  &  W.  were  purchasers  and  freighters 
of  grain,  and,  as  such,  had  been  engaged  in 
business  at  Schodack  Landing  for  several 
years.  The  grain  in  question  was  put  into  a 
common  bin  and  mixed  with  that  received 
from  the  other  customers  of  S.  &  W.  The  de- 
fendant proved  that  S.&  W.  assigned  all  their 
property  to  him  in  trust  for  creditors,  and 
claimed  that  the  grain  belonged  to  them  at  the 
time  of  the  assignment.  The  defendant  took 
possession  of  the  grain  in  virtue  of  the  assign- 
ment and,  a  few  days  afterwards,  the  plaintiff 
ordered  it  to  be  sent  to  market.  The  princi- 
pal question  on  the  trial  was,  whether  the  re- 
ceipts given  to  the  plaintiff  were  to  be  deemed 
evidence  of  a  sale  to  S.  &  W.  or  of  a  mere  bail- 
ment; and,  upon  this  point,  several  witnesses 
were  called  by  the  defendant  to  show  the  usage 
among  dealers  in  grain.  The  general  nature 
and  effect  of  this  evidence  sufficiently  appears 


NOTE.— Evidence—  Usage— Its  effect  upon  written 
contracts— Admissibttity  of  parol  evidence  of. 

"It  is  to  be  regretted  that  the  decisions  of  the 
courts,  defining  what  local  usages  may  or  may  not 
do,  have  not  been  uniform.  In  some  judicial  tribu- 
nals there  has  been  a  disposition  to  narrow  the  lim- 
Rs  of  this  species  of  evidence,  in  others  to  extend 
them,  and  on  this  account  mainly  the  conflict  in  de- 
cision arises.  But  if  it  is  hard  to  reconcile  all  the 
cases,  it  may  be  safely  said  they  do  not  differ  so 
much  in  principle,  as  in  the  application  of  the  rules 
of  law.  The  proper  office  of  a  custom  or  usage  in 
trade  is  to  ascertain  and  explain  the  meaning  and 
intention  of  the  parties  to  a  contract,  whether  writ- 
ten or  in  parol,  which  could  not  be  done  without  the 
aid  of  this  extrinsic  evidence.  It  does  not  go  beyond 
this,  and  is  used  as  a  mode  of  interpretation  on  the 
theory  that  the  parties  knew  of  its  existence,  and 
contracted  with  reference  to  it.  It  is  often  employed 
to  explain  words  or  phrases  in  a  contract  of  doubt- 
ful signification,  or  which  may  be  understood  in  dif- 
ferent senses,  according  to  the  subject-matter  to 
which  they  are  applied.  But  if  it  be  inconsistent 
with  the  contract,  or  expressly  or  by  necessary  im- 
plication contradicts  it,  it  cannot  be  received  in  ev- 
idence to  affect  it."  Barnard  v.  Kellogg,  77  U.  S.,  383. 
390  (Book  XIX.,  Law.  ed.,  987):  citing,  notes  to  Wig- 
glesworth  v.  Dallison,  1  Smith's  Lead.  Cas.,  498 ;  3 
Pars.  Cont.,  sec.  9,  535 ;  Taylor  on  Ev..  943.  See,  also, 
Goodyear  v.  Ogden,  ante,  p.  104 ;  Collender  v.  Dins- 
more,  55  N.  Y.,  200 :  Walls  v.  Bailey,  49  N.  Y.,  464 ;  10 
Am.  Rep.,  407:  Gallup  v.  Lederer,  IHun,  282;  3  Sup. 
Ct.,  710;  Farmers'  &  Mechanics'  Nat.  Bank  v.Sprague, 
52  N.  Y.,  605;  Sipperly  v.  Stewart,  50  Barb.,  62;  Board- 
man  v.  Gaillard,  60  N.  Y.,  614 :  1  Hun,  217 ;  Cooper  v. 
Kane,  19  Wend.,  386 ;  Shaw  v.  Mitchell,  2  Met.,  65 : 
Dixon  v.  Dunham,  13  111 ,  324 ;  Leach  v.  Beardslee,  22 
Conn..  404;  Stevens  v.  Reeves,  9  Pick.,  198;  Kendall  v. 
Russel,  5  Dana,  501:  Martin  v.  Maynard,  16N.  H.,  165; 
Hursh  v.  North,  40  Pa.  St.,  241 ;  Inglebright  v.  Ham- 
mond, 19  Ohio,  337  ;  Goodnow  v.  Parsons,  36  Vt.,  46 ; 
Branch  v.  Palmer,  65  Ga.,  210;  Walker  v.  Arm- 
strong, 54  Tex.,  609 ;  Campbell  v.  Fuller,  25  Kans., 
723 ;  Bradford  v.  Homestead  Fire  Ins.  Co.,  54  Iowa, 
598 ;  M.  &  M.  By.  Co.  v.  Jay,  61  Ala.,  247 ;  Oldershaw 
v.  Knoles,  4  111.  App.,  63;  Burch  v.  Pollock,  41  Mich., 
64 ;  Page  v.  Cole,  120  Mass.,  37. 

A  usage,  in  order  to  be  valid  and  binding,  must 
be  ancient,  reasonable,  certain,  general,  uniform, 
known,  and  not  contrary  to  law.  Smith  v.  Wright, 

1  Cai..  43:  Chastain  v.  Bowman,  1  Hill,  270;  Bassett 
v.  Lederer,  t  Hun,  274 :  3  Sup.  Ct.,  671 ;  Sawtelle  v. 
Drew,  122  Mass.,  228 :  Ocean  Beach  Assoc.  v.  Brin- 
ley,  34  N.  J.  Eq.,  438 ;  Collings  v.  Hope,  3  Wash.,  150; 
Lewis  v.  Thatcher,  15  Mass.,  433 ;  Harper  v.  Pound, 
10  Ind.,  32 ;  Smith  v.  Gibbs,  44  N.  H.,  335 ;  Register  v. 
Spencer,  24  Md.,  520;  Shackleford   v.  Ry.  Co.,  37 
Miss.,  202;  Chenery  v.  Goodrich,  106  Mass.,  566:  S. 
W.  F.  Co.  v.  Stannard,  44  Mo.,  77 ;  Barnard  v.  Kel- 
logg, 77  U.  S.,  383  (Book  XIX.,  Law.  ed.,  987). 

It  must  be  reasonable.    Browning  v.  L.  I.  Ry.  Co., 

2  Daly,  117 ;  Fuller  v.  Robinson,  13  Weekly  Dig.,  176; 
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86  N.  Y.,  306 :  S.  C.,  40  Am.  Rep.,  540 ;  Bowen  v.  Stod- 
dard,  10  Met.,  380 ;  Jordan  v.  Meredith,  3  Yeates,  318. 

It  must  be  certain.  Bassett  v.  Lederer,  1  Hun,  274; 
3  Sup.  Ct..  671 ;  Oelricks  v.  Ford,  64  U.  S.,  49  (Book 
XVI.,  Law.  ed.,  534). 

It  must  be  general.  Child  v.  Sun  Mut.  Ins.  Co.,  $ 
Sandf.,  26;  Farmers'  &  Mechanics'  Nat.  Bank  v. 
Sprague,  52  N.  Y.,  605 ;  Weber  v.  Kingsland,  8  Bosw., 
415 ;  Anstill  v.  Crawford,  7  Ala.,  335 ;  Taunton  Cop- 
per Co.  v.  Merchants'  Ins.  Co.,  22  Pick.,  108  :  Renner 
v.  Bank  of  Columbia,  22  U.  S.  (9  Wh.),  581  (Book  VI., 
Law.  ed.);  Rogers  v.  Mechanics'  Ins.  Co.,  1  Story, 
660  ;  Madden  v.  BJain,  66  G a..  49. 

It  must  be  uniform.  Cope  v.  Dodd,  13  Pa.  St.,  33 ; 
Lawrence  v.  McGregor,  Wright,  193 ;  U.  S.  v.  Buch- 
anan, 49  U.  S.  (8  How.),  83  (Book  XII.,  Law.  ed). 

It  must  be  known.  Sipperley  v.  Stewart,  50  Barb.v 
62 :  Farmers'  &  Mechanics'  Nat.  Bank  v.  Sprague,  5£ 
N.  Y.,  605 ;  Walls  v.  Bailey.  49  N.  Y.,  464 ;  S.  C.,  10  Am. 
Rep.,  407:  Gallup  v.  Lederer,  1  Hun,  282;  3  Sup.  Ct., 
671 ;  Harris  v.  Tumbridge,  83  N.Y.,  92 ;  S.  C.,  38  Am. 
Rep.,  398. 

But  one  dealing  with  brokers  is  bound  by  their 
general  customs,  whether  he  knows  them  or  not. 
Northern,  etc.,  Ry.  Co.  v.  Bastian,  15  Md.,  494;  Pol- 
lock v.  Stables,  12  Q.  B.,  765 ;  Whitehouse  v.  Moore, 
13  Abb.  Pr.,  142;  Sutton  v.  Tatham,  10  Adol.  &  Ell., 
27 ;  Farmers'  &  Mechanics'  Nat.  Bank  v.  Sprague,  5£ 
N.  Y..  605. 

It  must  not  be  contrary  to  law.  N.  Y.  Firemen  Ins. 
Co.  v.  Ely,  2  Cow.,  678 :  Higgins  v.  Moore,  34  N.  Y.,. 
417 ;  Groat  v.  Gile,  51  N.  Y.,  431 :  Perkins  v.  Franklin 
Bank,  21  Pick.,  483 ;  Commonwealth  v.  Cooper,  130- 
Mass.,  285;  Wadley  v.  Davis,  63  Barb.,  500;  Bassett 
v.  Lederer,  1  Hun,  274 ;  3  Sup.  Ct.,  671. 

No  custom  or  usage  is  admissible  to  affect  a  special 
or  express  contract.  Holmes  v.  Pettingill,  60  N.  Y., 
646 ;  Stebbins  v.  Brown,  65  Barb.,  274 ;  Dutch  v.  Har- 
rison, 37  Super.  Ct.,  306 ;  Farmers'  &  M.  Nat.  Bank  v. 
Logan.  74  N.  Y.,  568 ;  Markham  v.  Jaudon,  41  N.  Y., 
235 ;  Wadsworth  v.  Allcott,  6  N.  Y.,  64 ;  Wheeler  v. 
Newbould,  16  N.  Y.,  392 ;  Vail  v.  Rice.  5  N.  Y.,  155 ; 
Main  v.  Eagle.  1  E.  D.  Smith,  619 :  Slight  v.  Rhine- 
lander,  1  Johns.,  192 :  Cadwell  v.  Meek,  17  111.,  220 ; 
Barlow  v.  Lambert,  28  Ala.,  704 ;  Randell  v.  Rotch, 
12  Pick.,  107 ;  Sweet  v.  Jenkins,  1  R- 1.,  147 ;  Wheeler 
v.  Nurse,  20  N.  H.,  220;  George  v.  Bartlett,  22  N.  H.. 
496 ;  Sandford  v.  Rawlings,  43  111..  92 ;  Macomber  v. 
Parker,  13  Pick.,  175 ;  Corwin  v.  Patch.,  4  Cal.,  204  ; 
Renner  v.  Bank  of  Columbia,  22  U.  S.  (9  Wh.),  581 
(Book  VI.,  Law  ed). 

See,  generally,  Adams  v.  Otterback,  56  U.  S.  (15- 
How.),  539  (Book  XIV.,  Law.  ed..  note). 

Ax  to  the  admisstbiltty  of  parol  evidence,  see,  gen- 
erally, Swick  v.  Sears,  1  Hill,  17,  classified  list  of 
notes  cited. 

Consideration  of  negotiable  paper— When  inquired 
into.  Baker  v.  Arnold,  3  Cai.,  279,  note ;  Frisbie  v. 
Hoffnagle,  11  Johns.,  50,  note.  To  explain  the  terms 
of  a  will,  Ryerss  v.  Wheeler,  22  Wend.,  148,  note. 

Sales  and  bailments— Distinction  between— Stor 
of  (/rain.    See  Smith  v.  Clark,  21  Wend..  83,  note. 
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in  the  opinion  of  the  court.  The  jury  rendered 
1O8*]  *a  verdict  for  the  plaintiff,  and  the  de- 
fendant now  moved  for  a  new  trial  on  a  case. 

Mr.  S.  Stevens,  for  defendant. 

Mr.  N.  Hill,  Jr.,  for  plaintiff. 

By  the  Court,  Nelson,  Ch.  J.  The  defend- 
ant is  the  assignee  of  Schermerhorn  &  Willsey, 
who  were  in  the  habit  of  receiving  grain  in 
store  to  be  shipped  to  the  N.  Y.  market.  As 
such  shippers,  they  received  the  plaintiff's 
grain,  which  was  deposited  with  that  of  other 
customers  in  a  common  bin;  and  it  is  claimed 
by  the  defendant  that  it  passed  to  him  under 
the  assignment.  The  material  question  is, 
whether  the  title  to  the  grain  became  vested  in 
Scherrnerhorn  &  Willsey  previous  to  the  as- 
signment, or  whether  they  received  and  held 
it  under  a  mere  contract  of  bailment. 

It  is  quite  clear  that  the  receipts  given  for 
the  grain  do  not  in  terms  or  of  necessity  im- 
port a  sale,  but  rather  the  contrary.  They 
acknowledge  the  delivery  to  have  been  "on 
freight,"  and  nothing  more.  But  it  is  argued 
that  there  was  full  proof  of  usage  in  the  par- 
ticular trade,  which  went  to  explain  the  mem- 
orandum and  establish  an  absolute  sale  of  the 
grain.  I  do  not  deny  that  the  receipts  were 
open  to  explanation  by  this  species  of  evidence; 
2  Stark.  Ev.,  258,  259,  Am.  ed.  1837;  Withnell 
v.  Oartham,  6  T.  R.,  388,  398;  fiushforth  v. 
ffadfield,,QE&sl,  519;  Cooper  v.  Kane.  19  Wend., 
886;  but  it  ought  to  be  full  and  explicit — so 
clear  as  to  leave  no  doubt  that  the  parties  con- 
tracted in  reference  to  the  usage.  The  con- 
tracts in  this  case,  so  far  as  they  have  been 
reduced  to  writing,  import  a  bailment;  and 
when  it  is  sought  to  make  them  mean  some- 
thing more  than  appears  upon  their  face,  by 
showing  the  general  course  and  understanding 
of  the  trade,  there  should  be  no  doubt  left  as 
to  the  existence,  extent  and  meaning  of  the 
usage.  Imperfect  as  a  memorandum  may  be, 
if  enough  appear  upon  its  face  to  make  out  a 
contract,  its  terms  must  prevail,  unless  modi- 
1OO*]  tied  *by  clear  proof  that  these  have  a 
particular  meaning  attached  to  them  by  the 
usage  of  trade— a  usage  known  to  the  party  at 
the  time  of  contracting,  or  which  he  is  pre- 
sumed to  have  known  and  assented  to.  The 
testimony  in  this  case  is  not  only  loose  in  re- 
spect to  the  existence  of  the  usage  at  the  par- 
ticular place  where  the  dealing  occurred,  but 
it  is  left  doubtful  whether,  even  if  it  existed 
there  at  all,  it  afforded  any  evidence  of  a  sale 
of  the  grain  until  the  plaintiff  ordered  it  to  be 
sent  to  market.  Such  is  the  import  of  the 
usage  as  testified  by  some  of  the  witnesses,  and 
the  direction  to  send  to  market  does  not  appear 
to  have  been  given  in  this  case  till  after  the  as 
signraent  to  the  defendant.  But  this  part  of 
the  case  need  not  be  further  discussed,  as  the 
questions  of  fact  arising  out  of  the  evidence  of 
usage  were  submitted  to  the  jury,  to  whom 
they  properly  belonged  (sec  Cowen  &  H.  Note* 
to  Phil.  Ev.,  1408-1420).  and  no  question  of 
law  is  raised  upon  the  charge  of  the  judge. 

New  trial  denied. (b) 

Cited  in  -H.  &  D.,  165:  30  N.  Y.,  160:  49  N.  Y.,  475; 
10  Am.  Kep..  414 :  75  N.  Y..  77  :  2  Keyes,  314 :  2  Abb. 
App.  Dec.,  328 :  17  Hun.  582 :  20  Barb.,  31 ;  44  Barb., 
546;  50  Barb.,  68:  5  Sandf..  572;  42  Super.,  321;  8  W. 
Dig.,  267;  48  Mich.,  427. 

(b)See  Goodyear  v.  Ogden,  ante,  p.  104. 
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Statutes— Repeal  of  a  Repealing  Statute  Revive* 
the  Original- Resolutions  of  Taxable  Inhabit- 
ants of  School  District. 

The  unqualified  repeal  of  a  repealing  statute  re- 
vives the  original  enactment.  Per  Bronson,  J. 

Where  a  resolution  of  the  taxable  inhabitants  of 
a  school  district  to  lay  a  tax  for  building  a  school- 
house,  is  repealed  at  a  subsequent  meeting,  and  aft- 
erward the  repealing  resolution  Is  itself  repealed, 
this  reviveathe  original  resolution.  Per  Bronson,  J. 

In  such  case,  however,  the  original  resolution 
being  rendered  operative  only  from  the  time  of  Un- 
vote which  revived  it.  a  tax  list  prepared  under  it 
prior  to  the  second  meeting  cannot  be  used  for  the 
purpose  of  collecting  the  tax :  though  otherwise. 
nemltle,  of  a  warrant  prepared  at  the  same  time,  if 
renewed  after  the  third  meeting  so  as  to  be  equiv- 
alent to  new  process. 

Citations— 1  R.  8.,  478,  sec.  61 ;  483,  sec.  82 ;  484,  sec. 
89 ;  3  Hill,  495 ;  12  Co..  7 ;  2  Inst.,  686  ;  7  Cow.,  536 ;  2 
Met.,  118. 

rp  ROVER  for  a  horse,  tried  at  the  Monroe 
JL  Circuit,  in  April,  1842,  before  Dayton,  C. 
Judge.  The  three  defendants  were  trustees  of 
*school  district  No.  3  in  Clarkson.  At  [*1 1O 
the  annual  meeting  of  the  taxable  inhabitants 
of  the  district,  October  7,  1839,  a  tax  of  $300 
was  voted  to  build  a  new  school-house.  No- 
vember 1,  following,  the  trustees  prepared  the 
proper  assessment  or  tax  list,  in  which  the 
plaintiff's  tax  was  fixed  at  $60.19;  and  on  the 
21st  day  of  that  month  the  trustees  made  out 
their  warrant  in  the  usual  form  for  collecting 
the  tax.  At  a  district  meeting,  held  on  the 
25th  day  of  the  same  month,  a  vote  was  passed 
repealing  the  vote  for  a  tax  which  had  been 
passed  October  7.  December  5.  following,  an- 
other district  meeting  was  held,  at  which  a 
vote  was  passed  repealing  the  vote  of  Novem- 
ber 25  which  had  repealed  the  vote  for  a  tax. 
And  thereupon  the  trustees,  December  23,  re- 
newed the  warrant  which  bad  previously  been 
made  out,  and  delivered  it  with  the  tax  list 
annexed  to  the  collector,  who,  by  virtue  of  the 
warrant,  took  and  sold  the  plaintiff's  horse  to 
satisfy  his  tax;  and  for  that  taking  this  action 
was  brought.  The  judge  decided  that,  although 
he  was  of  opinion  the  vote  of  December  5  re- 
pealing the  vote  of  November  25  restored  the 
original  vote  to  raise  $300  passed  at  the  annual 
meeting,  yet  that  it  was  so  restored  only  as  a 
tax  of  that  amount  voted  for  the  first  time  De- 
cember 5,  and  that  all  the  proceedings  had  un- 
der the  vote  at  the  annual  meeting  were  void. 
That  the  trustees  were  bound  after  the  vote  of 
December  5,  to  go  on  and  make  a  new  assess- 
ment of  the  tax,  and  proceed,  in  all  respects, 
as  though  that  was  the  first  vote  which  had 
been  passed  to  raise  money;  and  not  having 
done  so,  the  warrant  was  void  and  formed  no 
justification  to  the  defendants.  The  defend- 
ants excepted,  and  the  jury  gave  their  verdict 
for  the  plaintiff.  The  defendants  now  moved 
for  a  new  trial  on  a  bill  of  exceptions. 

Mr.  H.  R.  Selden,  for  defendants. 

Mr.  A.  Gardiner,  for  plaintiff. 

*By  the  Court,  Bronson,  J.    The  [*1 1  1 

taxable  inhabitants  of  a  school  district,  when 
duly  assembled  are  invested  with  several  legis- 
lative powers  in  relation  to  the  affairs  of  the 
district ;  and,  among  others,  they  have  the 
power  to  lay  a  tax  for  building  a  new  school- 
house.  They  are  also  authorized  "to  repeal, 
alter  and  modify  their  proceedings  from  time 
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to  time,  as  occasion  may  require."  1  R.  S., 
478,  sec.  61.  As  nothing  beyond  preparing  a 
warrant  and  tax  list  had  been  done  under  the 
resolution  of  October  7,  the  district  was  at  lib- 
erty to  rescind  the  vote  to  lay  a  tax,  as  they  did 
at  the  meeting  of  November  25.  But  Decem- 
ber 5,  the  repealing  vote  was  itself  repealed. 
This  revived  or  renewed  the  original  vote  to 
lay  a  tax.  The  unqualified  repeal  of  a  repeal- 
ing statute  revives  the  original  enactment. 
Case  of  the  Bishops,  12  Co.,  7  ;  2  Inst.,  686; 
Wheeler  v.  Roberts,  1  Cow.,  536;  Com.  v. 
Churchill,  2  Met. ,  118.  I  see  no  reason  why 
that  rule  should  not  apply  here,  as  well  as  to 
legislation  on  a  larger  scale.  There  was,  then, 
the  necessary  vote  to  lay  a  tax  at  the  time  the 
warrant  was  delivered  to  the  collector  Decem- 
ber 23. 

But  there  is  still  a  difficulty  in  sustaining  the 
defense.  Although  the  vote  to  lay  a  tax  was  re- 
vived or  renewed  December  5,  I  do  not  see 
how  the  vote  of  that  day  could  have  any  re- 
troactive effect.  The  warrant  and  tax  list 
which  had  previously  been  made  out,  fell  to 
the  around  when  the  original  vote  was  rescind- 
ed November  25, and  the  subsequent^1  enewal  of 
the  vote  could  not  resuscitate  the  former  pro- 
ceedings under  it.  The  trustees  should  have  be- 
gun de  now  after  December  5.  But  instead  of 
doing  so,  they  subjoined  a  renewal  to  the  war- 
rant, and  delivered  it  with  the  tax  list  to  the 
collector. 

As  the  warrant  had  never  been  issued  be- 
fore, there  could  not  strictly  be  a  renewal  of 
it,  within  the  meaning  of  the  statute.  1  R.  S., 
484,  sec.  89.  Still,  the  renewal  under  the  hands 
and  seals  of  the  trustees  December  23  may  per- 
haps be  regarded  as  making  it  new  process  of 
112*]  that  date.  Smith  v.  *Randall,  3  Hill, 
495.  And,  in  this  view  of  the  case,  the  war- 
rant may  be  well  enough.  But  I  see  no  way  in 
which  the  difficulty  in  relation  to  the  tax  list 
<;an  be  got  over.  The  statute  provides,  that 
every  district  tax  shall  be  assessed  and  the  tax 
list  thereof  be  made  out  by  the  trustees  within 
one  month  after  the  tax  is  voted.  1  R.  S.,  483, 
sec.  82.  This  tax  was  assessed  and  the  tax  list 
made  out  before  the  tax  was  voted.  The  list 
was  completed  on  the  first  of  November,  more 
than  a  month  before  the  vote  of 'December  5. 
But  the  length  of  time  is  not  very  material. 
The  assessment  and  tax  list  should  have  fol- 
lowed the  vote.  There  may  have  been  great 
•changes  in  the  taxable  persons  and  property  in 
the  district  between  the  time  when  the  list  was 
made,  and  the  time  when  it  should  have  been 
prepared.  But  whether  so  or  not,  this  entire  de- 
parture from  the  statute  cannot  be  supported. 

New  trial  denied. 

Affirmed— 2  Denio,  333. 
Distinguished— 2  Denio,  161. 
Explained— 4  Barb.,  27. 

Cited  in— 69  N.  Y..  455 ;  82  N.  Y.,  623:  17  Barb..  146 ; 
20  Barb.,  166;  1  Abb.  Pr.,  24;  8  Abb.  N.  S.,  152. 


ACKER,  Sheriff,  etc., 

WITHERELL  ET  AL. 

Parlies — Action  by  Trustees  of  Estate  of  Abscond- 
ing, Concealed  or  Non-Resident  Debtor  against 
Sheriff — Landlord  and  Tenant — Distress. 

The  trustees  of  the  estate  of  an  absconding,  con- 
•cealed  or  non-resident  debtor  may  maintain  an  ac- 
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tion  against  the  sheriff  for  suffering  tjie  goods  at- 
tached by  him  to  be  lost  through  his  negligence. 

Where,  in  such  action,  the  declaration  commenced 
by  describing  the  plaintiffs  as  "trustees  for  all  cred- 
itors of  the  estate,  real  and  personal  of  M..  late  of, 
etc.,  an  absconding  or  concealed  debtor,"  and  then 
set  forth  the  proceedings  against  M.  down  to  and 
i  including  the  seizure  of  the  property  by  the  sheriff 
in  virtue  of  the  warrant,  but  contained  no  direct 
averment  that  the  plaintiffs  had  been  appointed 
trustees  in  consequence  of  such  proceedings ;  held, 
nevertheless,  that  the  declaration  was  sufficient  in 
this  respect  on  error,  no  special  demurrer  having 
been  interposed. 

Goods  of  a  mere  under-tenant  which  have  been 
removed  from  the  demised  premises  before  any 
rent  became  due,  are  not  liable  to  be  distrained  for 
subsequently  accruing  rent. 

Otherwise,  if  the  goods  belong  to  one  who  occu- 
pied as  assignee  of  the  original  tenant. 

The  fact  of  demised  premises  being  found  in  the 
possession  of  one  not  named  in  the  lease,  raises  the 
presumption  that  he  is  in  as  assignee  of  the  lessee 
and  not  *as  under-tenant ;  especially  if  it  ap-  [*H3 
pear  that  he  has  paid  rent  to  the  original  landlord. 

Though  goods  be  seized  by  the  sheriff  under  an 
attachment  against  an  absconding  debtor,  this  de- 
tracts nothing  from  the  landlord's  right,  to  distrain 
them  for  rent. 

Citations— 1  R.  S.,  796,  sec.  28,  2d  ed.;  798,  sec.  7 ;  2 
R.  S.,  413,  sees.  16, 17,  2d  ed.;  2  Hill,  447 ;  2  Phil.  Ev., 
150, 151,  N.  Y.  ed.,  1839  ;  2  Wend.,  487,  492. 

TERROR  to  the  Superior  Court  of  the  City  of 
J-J  N.  Y.  The  commencement  of  the  declara- 
tion in  the  court  below  was  as  follows:  "  City 
and  County  of  New  York,  as.  Edward  Witli- 
erell,  Casper  Writter  and  William  A.  Crom- 
well, of  the  said  city,  trustees  for  all  creditors 
of  the  estate  real  and  personal  of  John  M'Lane, 
late  of  the  said  city,  an  absconding  or  con- 
cealed debtor,  plaintiffs  in  this  suit,  by,  etc., 
complain,"  etc.  The; fifth  count  was  in  these 
words  :  "  For  that  whereas,  etc.,  on  the  17th 
day  of  April,  1839,  Allen  Gorham  made  ap- 
plication in  writing  to  the  Hon.  Thomas  J. 
Oakley,  one,  etc.,  stating  that  he  [Gorham] 
was  an  inhabitant  of  the  State  and  City  of 
New  York,  and  was  a  creditor  of  the  said 
M'Lane,  late  of  the  City  of  New  York,  in  the 
sum  of  $100  and  upwards,  and  that  the  said 
M'Lane  was  an  inhabitant  of  this  State,  residing 
in  the  City  of  New  York,  and  had  secretly  ab- 
sconded from  and  left  this  State  with  the  in- 
tent to  defraud  his  creditors  or  to  avoid  the 
service  of  civil  process  ;  and  prayed,"  etc., 
[detailing  the  proceedings  pursuant  to  the  stat- 
ute, viz.:  that  a  warrant  was  issued  and  deliv- 
ered to  the  defendant,  sheriff  of  the  said  city 
and  county,  and  that  by  virtue  thereof  he  at- 
tached certain  goods  belonging  lo  M'Lane]. 
The  declaration  then  averred  that  the  plaint- 
iffs demanded  the  goods  of  the  defendant,  who 
had  negligently  suffered  them  to  be  taken  out 
of  his  possession  whereby  they  became  wholly 
lost.  There  was  no  allegation ,  except  as  above, 
that  the  plaintiffs  had  been  appointed  trustees. 
The  defendant  pleaded  the  general  issue,  and  a 
trial  was  had  on  the  fifth  count  only,  the  others 
having  been  abandoned.  The  facts  of  the  case, 
as  they  appeared  on  the  trial  in  the  court  below, 
were  as  follows:  the  goods  in  question  were  re- 
moved by  M'Lane,  April  15,  1839,  from  store 
No.  121  Fulton  St.,  N.  Y.,  to  store  No.  110,  on 
the  same  street.  The  former  store  had  been 
occupied  by  M'Lane  from  October,  1838,  down 
*to  the  time  the  goods  were  removed.  [*1  14 
April  17  two  days  after  the  removal,  the  de- 
fendant seized  the  goods  in  virtue  of  the  war- 
rant against  M'Lane  and  caused  them  to  be 
taken  from  store  No.  110,  to  a  room  in  Court- 
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landt  St.,  where  they  remained  till  in  May  fol- 
lowing, when  they  were  distrained  and  sold 
in  behalf  of  one  Renscher  for  a  quarter's 
rent  of  store  No.  121,  Fulton  St.  The  rent  fell 
due  May  1,  on  a  lease  given  by  Renscher  to 
one  James.  The  rent  of  the  previous  quarter 
endinir  February  1,  had  been  paid  to  Renscher 
by  M'Lane.  The  court  below  charged  the  jury 
that,  as  the  goods  had  been  removed  from 
store  No.  121,  and  were  in  the  custody  of  the 
defendant  in  virtue  of  the  warrant  against 
M'Lane,  they  could  not  be  followed  and  dis- 
trained by  Renscher  ;  and,  therefore,  the  dis- 
tress constituted  no  defense  to  the  action.  The 
defendant  below  excepted  to  the  charge,  and 
the  jury  rendered  a  verdict  in  favor  of  the 
plaintiffs.  After  judgment,  the  defendant  sued 
out  a  writ  of  error. 

Mr.  S.  Stevens,  for  the  plaintiff  in  error, 
said  it  was  doubtful  whether  trustees  under 
the  statute  relating  to  absconding  debtors 
could  in  any  case  maintain  an  action  of  this 
character.  1  R.  S.,  798.  sec.  7,  2d  ed.  But  if 
it  were  otherwise,  still  the  judgment  of  the 
court  below  must  be  reversed,  for  the  reason 
that  there  is  no  sufficient  averment  in  the  dec- 
laration of  the  plaintiffs  having  been  appoint- 
ed trustees.  Again;  on  the  proof  given  at  the 
trial,  the  court  below  had  no  right  to  direct  a 
verdict  for  the  plaintiffs.  The  defendant 
showed  that  the  goods  were  taken  from  his 
custody  under  a  lawful  distress;  and  thus  his 
alleged  default  was  excused.  True,  had  M'Lane 
been  amere under-tenant, the  goods  in  question 
would  not  have  been  liable  to  seizure  in  virtue 
of  the  distress  warrant.  The  fact,  however,  of 
his  having  occupied  the  premises,  and  paid 
rent  to  the  landlord,  raised  the  presumption 
that  he  was  in  as  assignee  of  the  original  ten- 
ant; Williams  v.  Woodard,  2  Wen*d.,  487:  and 
if  so.  the  goods  were  rightfully  distrained. 
Coles  v.  Marquand,  2  Hill,  447. 
1 15*]  *Mr.  N.  Hill,  Jr.,  contra. 

By  the  Court,  Cowen,  J.  Bringing  the  in- 
troductory clause  in  the  declaration  and  the 
fifth  count  into  immediate  juxtaposition,  we 
then  have  the  allegation  that  the  plaintiffs  be- 
low were  trustees  of  the  creditors  of  John 
M'Lane,  who  is  shown  to  have  been  regularly 
proceeded  against  as  an  absconding  debtor. 
There  is,  to  be  sure,  no  direct  averment  that 
their  appointment  was  in  consequence  of  the 
proceeding  mentioned.  This,  however,  is 
plainly  inferable  from  the  whole  matter.which 
is  sufficient  on  writ  of  error,  no  special  demur- 
rer having  been  interposed. 

Scarcely  a  question  was  made  on  the  argu- 
ment that,  being  properly  connected  with  the 
proceeding,  the  defendants  in  error  might  sus- 
tain an  action  against  the  sheriff  for  his  alleged 
default.  1  R.  S.,  798,  sec.  7,  2d  ed. 

It  is  not  insisted  that  the  seizure  by  the  sheriff 
detracted  anything  from  Renscher's  right  to 
distrain.  1  R.  S.,  796,  2d  ed.,  sec.  28.  This 
being  so,  the  proceeding  is  disembarrassed  of 
the  objection  that  the  goods  were  in  the  cus- 
tody of  the  law.  They  are  to  be  looked  upon 
as  goods  removed  by  M'Lane  from  the  demised 
premises,  and  still  held  by  him.  No  question 
is  made  that  they  were  distrained  within  the 
thirty  days  allowed  by  the  general  statute.  2 
R.  S.,  418,  2d  ed.,  sees.  18,  17.  Nor  was  any 
76* 


such  question  specifically  raised  in  the  court 
below. 

Coming  to  the  general  statute,  I  have  not 
been  able  to  discern  any  ground  for  the  per- 
emptory direction  given  to  the  jury  by  the 
court  below,  that  there  was  no  right  of  distress. 
If  M'Lane  had  been  a  mere  under-tenant  of 
James,  the  goods  belonging  to  M'Lane  and  be- 
ing removed  before  a  right  to  distrain  accrued 
to  the  landlord  they  would,  indeed,  have  been 
exempt  from  distress  within  the  late  case  of 
Coles  v.  Marquand,  2  Hill,  447.  Otherwise,  if 
he  was  assignee,  according  to  the  same  case. 
There  was  nothing  in  the  proof  directly  defin- 
ing bis  relation;  and  it  should  at  least,  1  think, 
have  been  left  with  the  jury  to  say  whether  he 
was  one  or  the  other.  *The  presump-  [*1 1ft 
lion  of  law.where  a  man  is  shown  to  be  in  pos- 
session of  leasehold  premises, without  anything 
more,  I  take  to  be  that  he  is  in  as  an  assignee 
of  the  original  tenant.  2  Phil.  Ev.,  160,  151, 
N.  Y.  ed.  of  1839;  Williams  v.  Woodard,  2 
Wend.,  487,  492.  Here,  too,  is  proof  beyond 
mere  possession.  M'Lane  paid  rent  to  Ren- 
scher. Id.,  Ibid. 

The  judgment  must,  I  am  of  opinion,  be  re- 
versed, and  a  venire  de  now  go  from  the  court 
below. 

Ordered  accordingly. 

Cited  in-30  N.  Y.,  458 :  20  Barb.,  274 ;  32  Barb.,  487. 
473 ;  27  How.  Pr.,  448 :  42  How.  Pr.,  347 ;  10  Bos.,  178; 
1  Hilt,  406,  460 ;  34  111.,  190. 


SHARP  ET  AL.  v.  INGRAHAM. 

Ejectment — Possession  of  Defendant,  Presumed 
Hostile  to  Plaintiff— Ouster— When  Plaintiff 
Must  Prove. 

In  ejectment.  If  possession  by  the  defendant  at 
the  time  of  the  commencement  of  the  suit  be  shown,, 
the  presumption  will  be,  in  the  absence  of  evidence 
to  the  contrary,  that  he  entered  and  held  in  hostility 
to  the  plaintiff,  and  not  in  subordination  to  his 
right. 

Accordingly,  in  order  to  put  the  plaintiff  to  proof 
of  an  ouster,  in  such  case,  the  defendant  must  show 
affirmatively  that  either  he,  or  one  under  whom  he 
claims,  is  a  joint  tenant  or  tenant  in  common  with 
the  plaintiff. 

The  rule  is  the  same,  though  the  plaintiff  claiip 
only  an  undivided  interest  in  the  premises  in  ques- 
tion. 

Where  the  plaintiff  showed  title  to  an  undivided 
interest  in  a  lot  of  land,  and  it  appeared  that  the  de- 
fendant entered  into  possession  under  one  < '.,  who> 
for  several  years  had  exercised  acta  of  ownership- 
over  the  lot  by  leasing  the  same,  but  no  evidence 
was  given  of  any  privity  of  estate  or  title  between 
C.  and  the  plaintiff ;  held,  that  the  latter  was  enti- 
tled to  recover,  without  proving  an  ouster. 

Citations— HJohns.,  462 :  18  Johns.,  398;  3  Burr.,. 
1897 ;  2  Taunt..  397;  2  R.  S.,  306,  sees,  28,  27;  10  Wend.. 
414 ;  Cowp.,  218,219;  17  Wend.,  647 :  1  Hill,  181. 

EJECTMENT,  tried  at  the  Greene  Circuit. 
Sli  in  1840.  before  Cushman,  C.  Judge.  The 
plaintiffs  showed  title  to  an  undivided  sixth 
part  of  lot  No.  43,  in  great  lot  No.  20,  of 
the  Hardenberg  patent,  and  proved  that  the 
defendant  occupied  and  claimed  possession 
of  the  whole  of  lot  No.  5,  one  of  the 
subdivisions  of  lot  No.  48.  It  appeared,  how- 
ever, that  the  defendant  held  under  a  lease 
executed  by  George  Clark  to  Jacob  M'Gennis, 
dated  January  23,  1826.  purporting  to  demise 
four*equal  undivided  fifth  parts  of  said  [*1 1  7 
lot  No.  5,  and  that  Clark  had  possessed  lot  No. 
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43,  by  his  tenants,  for  many  years.  But 
whether  Clark  claimed  title  to  the  whole  of  lot 
No.  43.  or  only  to  an  undivided  portion;  and, 
if  the  latter,  whether  he  claimed  as  tenant  in 
common  with  the  plaintiffs,  or  otherwise,  did 
not  appear.  The  plaintiffs  insisted  that  they 
were  entitled  to  recover  one  sixth  part  of  lot 
No.  5  ;  but  the  circuit  judge  held  otherwise, 
and  directed  a  nonsuit,  on  the  ground  that  the 
defendant's  possession  was  prima  facie,  that  of 
a  tenant  in  common  with  the  plaintiffs,  and  no 
ouster  or  adverse  holding  had  been  proved. 
The  plaintiffs  excepted,  and  now  moved  for  a 
new  trial  on  a  bill  of  exceptions. 

Mr.  L.  Elmendorf,  for  plaintiffs. 

Mr.  A.  Taber,  for  defendant. 

By  the  Court,  Nelson,  Ch.  J.  Under  the 
former  practice  in  ejectment,  judgment  passed 
against  the  casual  ejector,  John  Stiles,  unless 
the  tenant  came  in  and  entered  into  the  con- 
sent rule,  by  which  he  was  obliged  to  confess 
lease,  entry  and  ouster.  If  he  claimed  only  an 
undivided  interest  in  the  premises  as  coparce 
ner,  joint  tenant,  or  tenant  in  common,  he  was 
permitted,  on  showing  that  fact  to  the  court, 
and  that  there  had  been  no  ouster,  to  enter  into 
a  special  consent  rule  admitting  the  lessor's 
title  as  to  the  undivided  part;  and  was  excused 
from  confessing  ouster  to  the  extent  of  such 
conceded  interest,  leaving  that  question  to  be 
litigated  on  the  trial.  Langendyck  v.  Burlians, 
11  Johns.,  462  ;  Jackson  v.  Lyons,  18  Id.,  398; 
Oatesv.  Brydon,  3  Burr.,  1897  ;  Doe  v.  Roe,  2 
Taunt.,  397.  The  Revised  Statutes  have  abol- 
ished the  consent  rule,  and  it  is  now  provided 
that  it  shall  not  be  necessary  on  the  trial  for 
the  defendant  to  confess,  nor  for  the  plaintiff 
to  prove  lease,  entry  and  ouster,  except  where 
the  action  is  brought  by  one  or  more  tenants 
in  common  or  joint  tenants  against  their  co- 
tenants;  in  which  case  the  plaintiff,  in  addi- 
118*]  tion  to  other  *necessary  proof,  is  re- 
quired to  show  an  actual  ouster,  or  some  other 
act  amounting  to  a  total  denial  of  his  right  as 
such  co-tenant.  2  R.  S.,  306,  sees.  26,  27; 
JSiglar  v.  Van  Riper,  10  Wend.,  414. 

It  is  clear,  therefore,  both  from  the  former 
practice  in  ejectment  and  from  the  language  of 
the  Revised  Statutes,  that  before  the  plaintiff 
can  now  be  called  on  to  prove  an  ouster,  the 
defendant  must  make  out  on  the  trial  that  he 
is  a  co-tenant  with  him  of  the  premises.  It  is 
only  when  that  relation  is  shown  to  exist,  that 
proof  of  ouster  becomes  necessary,  In  the  ab- 
sence of  such  relation,  it  is  enough  if  the 
plaintiff  establish  his  title.  Nor  does  the  fact 
of  the  plaintiff  seeking  to  recover  an  undivided 
interest  only,  devolve  upon  him  the  necessity  of 
this  proof;  for  it  by  no  means  follows  that  the 
defendant  owns  the  other  portion  or  any  part 
of  it  as  tenant  in  common.  The  defendant  be- 
ing in  the  possession  and  occupation  of  the 
whole,  the  presumption,  in  the  absence  of  any 
other  proof  to  the  contrary  is,  that  he  holds  in 
hostility  to  the  plaintiff;  that  he  claims  title  to 
and  possession  of  every  part  and  parcel  of  the 
premises.  The  burden,  therefore,  lies  upon 
him  to  make  out  the  fact  of  a  tenancy  in  com- 
mon or  joint  tenancy.  This  being  done,  the 
presumption  of  law  arises  that  he  holds  in  sub- 
ordination to  the  right  of  his  co-tenant,  and 

that  his  possession  is  the  possession  of  both. 
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Hence,  in  such  case,  the  propriety  and  neces- 
sity of  some  evidence  that  he  has  denied  the 
plaintiff's  right  before  he  shall  be  subjected  to 
the  expenses  of  a  suit.  Doe  v.  Prosser,  Cowp., 
218,  219;  Butler  v.  Phelps,  17  Wend.,  647;  Gil- 
lett  v.  Stanley,  1  Hill,  121.  The  difficulty  in 
this  case  is,  that  there  is  no  proof  whatever 
that  Clark's  title,  or  the  possession  under  it, 
has  any  connection  with  the  title  under  which 
the  plaintiffs  claim.  It  does  not  even  appear  but 
that  it  embraced  the  whole  interest  and  estate  in 
the  tract  of  which  the  lot  in  question  is  a  part, 
or  that  it  was  not  derived  fromasourcein  hos- 
tility to  that  of  the  plaintiffs.  Before  the  de 
fendant  can  claim  anything  in  the  way  of  im- 
posing the  onus  of  proof  of  an  ouster  upon  his 
adversary  by  connecting  himself  with  his  title, 
*he  must  show  that  Clark  held  the  lot  ["*!  19 
as  co-tenant  with  the  plaintiffs,  or  with  those 
under  whom  they  derived  title.  We  have  seen 
:hat  this  was  essential  under  the  old  practice, 
before  the  defendant  was  excused  from  con- 
fessing the  ouster,  by  entering  into  a  special 
consent  rule;  and  then  he  was  bound  to  admit 
the  title  and  put  himself  solely  upon  the  ques- 
tion of  ouster  or  not.  Now  that  the  plaintiff  is 
bound  to  make  proof  of  title  in  the  first  instance 
and  is  still  obliged  to  meet  the  question  of  ouster 
on  the  trial,  we  ought,  at  least,  to  hold  the  de- 
fendant to  as  strict  proof  of  the  existence  of  the 
co-tenancy  as  he  was  required  to  give  before 
be  was  permitted  to  excuse  himself  from  con- 
fessing the  ouster.  I  am  of  opinion,  therefore, 
that  a  new  trial  should  be  granted,  costs  to 
abide  the  event. 

New  trial  granted. 

Cited  in— 2  Sandf .,  598 ;  4  Sandf .,  528. 


RAPELYE  &  PURDY 
PRINCE  &  PRINCE. 

Covenant  for  Results  of  Suit — Deci'ee  or  Judg- 
ment as  Evidence  of — Estoppel  —  Practice — 
Failure  of  Witness  to  Attend — Discretion  of 
Judge  as  to  Suspension  of  Trial — Not  Subject 
to  Exception — New  Trial —  Surprise — Newly 
Discovered  Evidence. 

If  a  person  covenant  for  the  results  or  conse- 
quences of  a  suit  between  others.the  decree  or  judg- 
ment in  such  suit  will  be  evidence  against  hitn, 
though  he  was  not  a  party. 

Accordingly,  where  one  assigned  a  mortgage, cov- 
enanting that  it  should  produce  and  yield  a  given 
sum  over  and  above  the  costs  of  foreclosing,  and 
that  if  it  did  not,  he  would  pay  the  deficiency  ;  held 
that  the  assignee  having  subsequently  foreclosed 
the  mortgage  in  chancery  and  sold  under  the  decree, 
without  making  the  assignor  a  party,  these  proceed- 
ings were  evidence  against  the  latter,  in  an  action 
on  the  covenant,  to  show  the  amount  of  the  defi- 
ciency. 


NOTE.— former  adjudication — When  a  bar.  See 
Gardner  v.  Buckbee,  3  Cow.,  130.  note ;  Wilder  v. 
Case,  16  Wend.,  583,  note.  In  connection  with  the 
above  case  of  Rapelye  v.  Prince,  see  Bates  v.  Stan- 
ton,  1  Duer,  79 ;  Wadsworth  v.  Green,  1  Sandf.,  78 : 
Walsh  v.  Ostrander.  22  Wend.,  178 :  Castle  v.  Noyes, 
14  N.  Y.,  329 ;  Spencer  v.  Dearth,  43  Vt.,  98  :  Hunt  v. 
Haven,  52  N.  H.,  162;  Conger  v.  Chilcote,  42  Iowa,  18; 
Peterson  v.  Lothrop.  34  Pa.  St.,  223;  Cecil  v.  Cecil,  19 
Md..  72. 

2.  Practice— Discretion— Decision  resting  in,  cannot 
be  reviewed.  See  Leland  v.  Bennett,  5  Hill,  286,  note. 

3.  New  Trial— Newly  discovered  evidence,as  a  ground 
for.  For  full  discussion,  see  Halsey  v.  Watson,  1 
Cai.,  24,  note. 
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Hold  further,  that  the  assignor  was  estopped  by 
the  decree  from  questioning  the  amount  found  duo 
upon  the  mortgage.  n<>  fraud  bcdOfltitoMd. 

The  can*- «>f  Douglass  v.  Howland,  24  Wend.,  J9. 
commented  on  and  explained. 

If  a  witness  wlio  has  been  duly  subpcrnaed,  either 
neglect  to  attend,  or  leave  court  after  the  trial  has 
commenced,  it  is  in  the  discretion  of  the  Judge 
whether  he  will  suspend  the  trial  until  the  witness 
can  be  brought  in. 

The  decision  of  a  judge  upon  a  matter  resting  in 
his  discretion  cannot  be  reviewed  on  bill  of  excep- 
tions. 

Where  a  party  excepts  to  a  decision  of  this  char- 
acter, the  judge  should  strike  the  exception  from 
the  bill  l>efore  affixing  his  seal  to  it.  Per  Bronson.J. 
12O*]  *The  only  mode  of  procuring:  the  attend- 
ance of  a  plaintiff  for  the  purpose  of  examining  him 
pursuant  to  the  Usury  Law  of  1837.  Sess.  L.  of  1837, 
p.  487,  sec.  2,  is  by  MrrtDff  him  with  a  subprena  in 
due  season,  and  paying  or  tendering  him  the  fees  of 
a  witness.  He  is  not  bound  to  regard  a  mere  notice 
to  attend. 

After  judgment  has  been  perfected  on  a  verdict 
rendered  at  the  circuit,  it  is  too  late  to  move  for  a 
new  trial  on  the  mere  ground  of  surprise. 

In  general,  a  motion  for  a  new  trial  on  the  ground 
of  surprise  will  be  heard  only  at  the  special  term ; 
and  this,  though  a  case  or  bill  of  exceptions  have 
been  made. 

If  such  motion  be  made  where  there  is  also  a  case 
or  bill  of  exceptions,  the  court  may.  in  its  discretion, 
suspend  a  decision  until  the  enumerated  motion 
shall  have  been  argued.  Per  Bronson.  J. 

Where  the  intention  is  to  move  on  the  ground  of 
newly  discovered  evidence,  the  ground  of  surprise 
may  also  be  added,  and  the  whole  will  then  be  heard 
together  at  the  general  term.  Per  Bronson,  J, 

Citations— 20  Wend.,  611 :  24  Wend.,  35 :  Laws.  1837, 
p.  487,  sec.  2 ;  Laws,  1832,  p.  188.  sec.  1 :  25  Wend.,663. 

nC-VENANT,  tried  at  the  N.  Y.  Circuit,  in 
Vj  April,  1842,  before  Kent,  C.  Judge.  The 
action  was  on  a  sealed  agreement  by  the  de- 
fendants, dated  November  4,  1837.  The  agree- 
ment recited  that  the  defendant,  John  D.  Prince, 
had  that  day  assigned  to  the  plaintiffs  a  mort- 
gage bearing  date  December  1,  1834,  executed 
by  Hunn  C.  Beach  to  George  Martense.togeth- 
er  with  the  bond  accompanying  the  same;  and 
that  the  plaintiffs  bad  purchased  the  bond  and 
mortgage  at  the  request  of  both  of  the  defend- 
ants. The  defendants  then  covenanted  with 
the  plaintiffs,  among  other  things,  that  the 
bond  and  mortgage  "shall,  with  reasonable 
care  and  diligence,  produce  and  yield  to  the 
said"  plaintiffs  "the  said  principal  sum  of  two 
thousand  five  hundred  dollars  with  interest 
thereon,  at  the  rate  of  seven  per  centum  per 
annum  from  the  first  day  of  June  last  past, 
over  and  above  the  costs  and  expenses  of  suing 
upon  or  foreclosing  the  said  indenture  of  mort- 
gage ;  and  that  in  the  event  of  there  happening 
to  be  any  deficiency,  we  will  pay  the  amount 
thereof"  to  the  plaintiffs.  The  declaration 
stated  at  large  a  foreclosure  of  the  mortgage  in 
chancery,  and  that  there  was  a  deficiency, 
which  the  defendants  had  not  paid.  The  de- 
fendants pleaded  non  entfactum,  and  gave  no- 
tice, in  several  forms,  of  the  defense  of  usury. 
121*]  To  this  was  subjoined  an  affidavit  *by 
the  defendant,  John  D.  Prince,  of  the  truth  of 
the  notice. 

On  the  trial,  the  plaintiffs  proved  and  read 
in  evidence  the  covenant  declared  on.  They 
also  gave  in  evidence  the  proceedings  in  chan- 
cery, from  which  it  appeared  that  the  mortgage 
of  Beach  bad  been  foreclosed  in  that  court. and 
the  property  sold  under  the  final  decree  for  the 
sum  of  $1.500,  and  purchased  by  the  defend- 
ant, John  D.  Prince.  It  further  appeared  from 
those  proceedings  that  the  plaintiffs  had, prior 
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to  the  decree,  paid  $130.96  to  redeem  the  mort- 
gaged premises  from  a  corporation  sale  to  sat 
Isfy  a  street  assessment.  This  sum  was  added 
to  the  mortgage  debt,  and  the  decree  directed 
a  sale  to  pay  the  whole.  After  deducting  costs 
and  the  price  the  land  sold  for.  there  was  a  de- 
ficiency in  the  necessary  amount  to  pay  the- 
plaintiffs,  which,  with  interest,  amounted  to- 
ll.673.43. 

When  the  plaintiffs'  proofs  were  through, 
the  defendants  called  on  the  plaintiffs  to  testify, 
and  the  plaintiffs  not  answering  or  appearing, 
the  defendants  read  a  notice  requiring  the 
plaintiffs  to  attend  the  circuit  at  which  the 
cause  was  to  be  tried,  to  be  examined  as  wit- 
nesses on  the  part  of  the  defendants;  to  which 
notice  an  affidavit  was  annexed,  stating  that  a 
copy  of  the  notice  had  been  served  on  each  of 
the  plaintiffs.  The  defendants  thereupon  moved 
that  the  plaintiffs  be  nonsuited  for  not  appear- 
ing, or  that  an  attachment  should  be  issued 
against  them.  The  judge  denied  .the  motion, 
and  the  defendants  excepted.  The  defendants 
then  moved  the  court  to  give  leave  to  subpo?na 
the  plaintiffs  to  appear  and  testify  ;  but  the 
judge  refused,  and  the  defendants  excepted. 

The  defendants  requested  the  judge  to  charge 
that,  under  the  testimony,  the  plaintiffs  were 
only  entitled  to  a  verdict  for  nominal  damages, 
on  the  ground  that  there  was  no  legal  proof  of 
any  deficiency  ;  that  the  proceedings  in  chan- 
cery were  not  binding  upon  the  defendants,  as 
they  were  not  parties  to  the  suit.  The  judge 
refused  so  to  charge,  and  the  defendants  ex- 
cepted. They  then  requested  the  judge  to 
charge  that  the  plaintiffs  were  not  entitled  to 
recover  the  sum  which  was  alleged  *to  [*  1 22 
have  been  paid  on  account  of  assessments  upon 
the  mortgaged  premises,  amounting,  with  in- 
terest, to  $138.96.  Thejudge  refused,  and  the 
defendants  excepted.  The  judge  charged  that 
the  plaintiffs  were  entitled  to  a  verdict  for  the 
whole  deficiency,  and  the  defendants  excepted. 
The  jury  found  a  verdict  accordingly  for 
$1.673.43. 

In  addition  to  the  motion  for  a  new  trial  on 
the  bill  of  exceptions,  the  defendants  presented 
affidavits  stating  that  they  were  surprised  on 
the  trial  by  the  non-attendance  of  the  plaintiffs 
as  witnesses  pursuant  to  the  notice  given  for 
that  purpose,  and  asked  a  new  trial  on  the 
ground  of  surprise.  In  answer  to  this,  affida- 
vits were  presented  stating.among  other  things, 
that  judgment  was  perfected  on  the  verdict  in 
August  last.  A  question  was  also  made  wheth- 
er a  motion  for  a  new  trial  on  the  ground  of 
surprise  could  be  heard  at  the  general  term. 

Mr.  S.  Stevens,  for  defendants. 

Mr.  T.  Fcssenden.  for  plaintiffs. 

By  Hie  Court,  Bronson.  J.  The  defendants 
insist  that  the  proceedings  in  chancery  for  the 
foreclosure  of  the  mortgage  mentioned  in  the 
covenant  are  not  evidence  against  them,  be- 
cause they  were  not  parties  to  that  suit ;  and 
for  this  they  rely  on  the  case  of  Douglass  v. 
Homeland,  24  Wend.,  35.  There,  one  Bingham 
agreed  to  account  with  the  plaintiff.and  to  pay 
any  balance  which  might  be  found  due  from 
him;  and  the  defendant  covenanted  with  the 
plaintiff  that  Bingham  would  perform  the 
agreement.  This  accounting  never  took  place, 
but  an  account  was  taken  in  chancery  in  a  suit 
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to  which  the  defendant  was  not  a  party.  We 
held  the  proceedings  in  chancery  were  not  evi- 
dence, or  at  the  least,  not  conclusive  evidence 
against  the  defendant.  But  it  was  admitted  in 
that  case  that  if  Bingham  had  voluntarily  ac- 
counted and  struck  a  balance,  the  defendant 
would  have  been  bound  by  it,  although  he  had 
taken  no  part  in  the  transaction.  Such,  an  ac- 
1 23*]  counting  would  *have  been  within  the 
defendant's  undertaking,  but  he  had  not  cove- 
nanted for  the  results  of  a  suit  in  chancery. 
The  distinction  taken  and  sustained  by  author- 
ity in  that  case  fully  justifies  the  ruling  of  the 
judge  on  this  trial.  When  one  covenants  for 
the  results  or  consequences  of  a  suit  between 
other  parties,  the  decree  or  judgment  in  such 
suit  is  evidence  against  him,  although  he  was 
not  a  party.  Now  here  the  covenant  plainly 
contemplates  a  foreclosure  of  the  mortgage, and 
the  defendants  undertake  to  make  up  any  de 
ficiency  there  might  be  on  such  foreclosure. 
Thev  covenant  that  the  assigned  security  shall 
produce  and  yield  the  principal  sum  of  $2,500 
with  interest,  over  and  above  all  costs  and  ex- 
penses of  suing  upon  or  foreclosing  the  mort- 
gage, and  that  they  will  pay  any  deficiency. 
A  proceeding  in  chancery  is  the  usual  mode  of 
foreclosing  mortgages,  and  the  defendants 
have,  in  effect,  agreed  that  they  will  be  bound 
by  such  foreclosure.  We  need  not  go  beyond 
Douglass  v.  Rowland,  and  the  cases  there  cited, 
to  prove  that  the  judge  was  right  in  holding 
the  defendants  concluded  by  the  proceedings 
in  chancery,  which  ascertained  and  settled  the 
"deficiency"  or  balance  due  the  plaintiffs  after 
applying  the  money  realized  by  the  sale  of  the 
mortgaged  premises. 

This  view  also  answers  the  objection  that  the 
defendants  could  not  be  charged  with  the 
amount  the  plaintiffs  had  been  obliged  to  pay 
to  redeem  the  mortgaged  premises  from  the 
sale  for  a  street  assessment.  There  can  be  no 
doubt,  that  this  sum  was  properly  taken  into 
the  account  in  chancery;  but  if  it  were  other- 
wise, the  defendants  are  concluded  by  the  de- 
cree which  allowed  that  charge.  No  fraud  is 
suggested,  and  we  cannot  overhale  the  decree. 

If  a  witness  who  had  been  duly  subpoenaed 
should  either  neglect  to  attend,  or  leave  court 
after  the  trial  had  commenced,  it  would  rest 
in  the  discretion  of  the  judge  whether  he  would 
suspend  the  trial  until  the  witness  could  be 
brought  in  on  attachment  or  otherwise;  and  if 
the  decision  of  the  judge  upon  such  a  matter 
could  be  reviewed  in  any  form, it  clearly  could 
1 24:*J  *not  be  done  upon  a  bill  of  exceptions. 
This  is  enough  to  answer  the  exception  which 
grew  out  of  the  absence  of  the  plaintiffs  when 
they  were  called  as  witnesses. 

But  as  the  question  has  been  made  and  dis- 
cussed at  the  bar  as  to  the  proper  mode  of 
bringing  in  the  plaintiff  as  a  witness  for  the  de- 
fendant under  our  usury  statute,  and  as  the 
same  question  may  often  arise,  it  seems  proper  j 
to  dispose  of  it.  When  the  defendant  pleads  or 
gives  notice  of  the  defense  of  usury,  and  veri- 
fies the  truth  of  his  plea  or  notice  by  affidavit, 
he  may  "call  and  examine  the  plaintiff  as  a 
witness,  in  the  same  manner  as  other  witnesses 
may  be  called  and  examined."  Stat.  of  1837,  p. 
487,  sec.  2.  It  seems  almost  too  plain  for  dis- 
cussion that  the  defendant  must  take  the  same 
steps  with  the  plaintiff,  as  he  would  with  any 
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other  person  whose  attendance  as  a  witness  he 
wished  to  secure,  which  are,  to  serve  him  with 
a  subpoena  in  due  season,  and  pay  or  tender 
his  legal  fees.  The  defendant  may  call  the 
plaintiff.  How  call  him?  The  statute  says,  as  a 
witness.  And  then  to  make  the  matter  quite 
clear,  it  adds,  "in  the  same  manner  as  other 
witnesses  may  be  called."  Here  the  defendants 
had  done  nothing  beyond  giving  the  plaintiffs 
notice  to  attend.  That  they  were  not  bound  to 
regard.  (See,  Bosworthv.  ljerhamus,20  Wend., 
611.) 

When  the  defendants  had  found  out  their 
mistake,  they  wished  the  judge  to  suspend  the 
trial  until  they  could  seek  and  serve  a  subpoena 
on  the  plaintiffs.  That  motion  was  clearly  ad- 
dressed to  the  discretion  of  the  judge;  and  his 
decision  upon  it,  whether  right  or  wrong.does 
not  make  a  point  upon  which  an  exception  can 
properly  be  taken.  When  parties  except  upon 
such  matters,  the  judge  should  strike  the  ex- 
ception out  of  the  bill  before  he  affixes  his  seal. 
But  whether  in  or  out, the  decision  of  the  judge 
upon  such  a  question  cannot  be  reviewed  in  this 
form. 

A  motion  is  also  made  for  a  new  trial  on  the 
ground  of  surprise.  The  defendants  were  sur- 
prised when  they  discovered  *that  they  [*1 25 
had  made  a  mistake  in  not  serving  the  plaint- 
iffs with  a  subpoena.  That  would  hardly  be  a 
sufficient  ground  for  granting  a  new  trial  un- 
der any  circumstances.  But  it  is  a  full  answer 
to  this  motion  that  judgment  has  been  perfect- 
ed on  the  verdict.  A  case  or  bill  of  exceptions 
may  sometimes  be  argued  after  judgment, Stat. 
of  1832,  p.  188,  sec.  1 ;  but  the  statute  does  not 
extend  to  this  motion. 

It  must  not  be  understood  that  motions  of 
this  kiud  will  hereafter  be  heard  at  the  general 
term.  They  do  not  belong  to  the  calendar,  but 
should  be  made  at  the  special  term.  And  this 
is  so,  although  a  case  or  bill  of  exceptions  may 
have  been  made.  There  cannot  often  be  any 
very  intimate  connection  between  the  questions 
of  law  which  arose  on  the  trial,  and  an  appli- 
cation for  a  new  trial  on  the  ground  of  sur- 
prise. By  confining  such  motions  to  the  special 
terms.expense  and  delay  will  be  avoided.  When 
the  motion  is  made  where  there  is  also  a  case 
or  bill  of  exceptions,  we  can, if  it  shall  be  deemed 
expedient,  suspend  a  decision  on  the  motion 
until  the  calendar  cause  is  argued.  This  ques- 
tion of  practice  was  not  noticed  in  Tilden  v. 
Gardiner, 25  Wend. ,  663.  The  47th  Rule  makes 
this  a  non  enumerated  motion.  The  word  "sur- 
prise" was  not  in  the  rule  until  1837,  and  was 
inserted  at  that  time  for  the  very  purpose  of 
sending  such  motions  to  the  special  term. 
Where  there  is  a  motion  for  a  new  trial  on  the 
ground  of  newly  discovered  evidence,  which 
must  always  be  accompanied  by  a  case,  the 
ground  of  surprise,  if  it  exist,  may  also  be 
added,  and  the  whole  will  then  be  heard  to- 
gether. This  will  satisfy  the  word  "exclusive- 
ly" in  the  rule.  But  in  all  other  cases, a  motion 
on  the  ground  of  surprise  belongs  to  the  spe- 
cial term,  and  must,  like  other  motions  of  the 
same  character,  be  made  without  delay. 

New  trial  denied. 

Covenant  for  results  of  suit  between  others— Judg- 
ment as  evidence  against  covenantce.  Cited  in— 15  N. 
Y.,  407  ;  34  N.  Y.,  280  ;  37  N.  Y.,  530:  81  N.  Y.,  597  ;  3 
Keyes,391;  1  Abb.  App.  Dec.,  459;  2  Trans. App.  ,284 ; 
5  Trans.  App.,  46 :  3  Lans.,  275 ;  26  Barb.,  21,  346 ;  40 
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Barb.,  464.  465:  3  Abb.  N.  8.,  237:  1  Duer,  88,830;  8 
Wall..  19;  2  Cliff.,  202. 

New  trial— (}r<mn<l*  for— Surprise,  etc.  Cited  in— 
48  N.  Y.,602;  30  Barb..  683;  33  Barb.,  158;  6  Bos.,  78, 
«81 ;  4  Roby.  640 ;  38  Super.,  ti. 

Absent  wttnett—Dttcretton  of  court  to  suspend  trial. 
Cited  in-88  N.  Y.,  276. 

Officer  exercMnu  discretion  Error  will  not  lie  from 
decteinnof.  Cited  in-13  Barb.,  184;  1  Park..  428;  4 
Bos.,  509 ;  21  Kan..  177. 

Judgment  of  foreclosure -Ayaitmt  irltom  conclusive. 
Cited  in-41  Super..  383;  116  Mass..  220. 

Also  cited  in-25  N.  Y.,  327 :  52  Ind.,  334. 


126*]  *FENTON  r.  THE  PEOPLE. 

False  Pretenses— Signature  to  Mortgage  Obtained 
by — Indictment— Delivery,  Necessary  to  Sus- 
tain— Statute. 

To  sustain  a  criminal  prosecution  for  obtaining: 
the  signature  of  one  to  a  mortgage  by  false  pre- 
tenses, the  mere  fact  of  the  instrument  having  been 
signed  is  not  enough;  a  delivery  must  also  be  shown. 
Per  Nelson,  Ch.  J. 

If  the  indictment,  in  such  case,  pursue  the  words 
of  the  statute  by  charging-  that  the  defendant  un- 
lawfully, etc.,  obtained  the  signature.it  will  be  suf- 
ficient, though  it  do  not  aver  a  delivery  in  terms. 

The  indictment  need  not  describe  the  premises 
covered  by  the  mortgage. 

The  case  of  People  v.  Wright,  9  Wend.,  193,  com- 
mented on  and  explained. 

Citations-2  R.  8.,  677,  sec.  53;  17  Wend.,  540;  9 
Wend.,  193:  21  Wend.,  409,  420. 

ERROR  to  the  Monroe  General  Sessions, 
where  Fenton  was  indicted  for  obtaining 
the  signature  of  one  Rich  to  a  bond  and  mort- 
gage, by  false  pretenses.  The  indictment 
charged  that  Fenton,  heretofore,  etc.,  at,  etc., 
did  falsely  pretend  to  Rich  that  he  (Fenton) 
was  an  agent  of  one  Wickoff  for  the  purpose 
of  loaning  money,  who,  he  said,  was  a  very 
wealthy  man  and  an  elderly  merchant,  having 
retired  from  business  in  the  City  of  N.  Y.,and 
who  had  $100,000  which  he  wished  to  invest 
on  bond  and  mortgage;  and  that  if  he  the  said 
Rich  would  make  and  execute  his  bond  and 
mortgage  for  the  sum  of  $1,000,  he  (Fenton) 
would  pay  him  (Rich)  the  said  sum  of  $1,000 
as  soon  as  he  could  procure  the  same  from 
Wickoff,  which  would  not  exceed  two  or  three 
weeks  from,  etc.  By  means  of  which  said  false  j 
pretenses,  the  said  Fenton  did  then  and  there 
unlawfully,  knowingly  and  designedly  obtain 
the  signature  of  the  said  Rich  to  a  certain  bond 
bearing  date,  etc.,  in  the  penal  sum  of  $2,000, 
conditioned  for  the  payment  of  $1,000  to  the 
said  Wickoff,  etc.,  and  also  the  signature  of 
the  said  Rich  and  Eleanor,  his  wife,  to  a  cer- 
tain indenture  of  mortgage  bearing  date,  etc., 
executed  to  the  said  Wickoff  upon  certain  real 
estate  of  the  said  Rich  situate  in  said  County 
of  Monroe,  conditioned  for  the  payment  of  the 
said  sum  of  $1,000,  etc.  ;  which  indenture  of 
mortgage  was  afterwards  duly  recorded,  etc.  ; 
with  intent  then  and  there  to  cheat  and  de- 
fraud the  said  Rich.  Whereas,  in  truth,  etc., 
the  said  Fenton  was  not  the  agent  of  said  Wick- 
1SJ7*J  off  *for  the  purpose  of  loaning  money, 
and  the  said  Wickoff  had  not  the  sum  of 
$100,000  to  invest  in  bonds  and  mortgages,  nor 
any  sum  whatever;  and  the  said  Wickoff  was 
not  a  wealthy  man,  nor  an  elderly  merchant 
retired  from  business  in  the  City  of  N.  Y. ;  but, 
on  the  contrary,  was  a  young  man,  etc.,  in- 
solvent and  destitute:  By  reason  whereof,  etc. 
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Fenton  demurred  to  the  indictment.  The  dis- 
trict attorney  joined  in  demurrer.and  the  court 
below  gave  judgment  in  favor  of  the  people  ; 
whereupon  Fenton  sued  out  a  writ  of  error. 

.'//•.  A.  Gibbs,  for  plaintiff  in  error. 

Mr.  W.  S.  Bishop,  District  Atty.,  contra. 

By  the  Court,  Nelson,  Ch.  J.  It  is  insisted 
that  the  indictment  is  defective  for  the  reason, 
1.  That  it  does  not  set  forth  an  actual  delivery 
of  the  bond  and  mortgage  to  the  obligee  or 
mortgagee,  or  to  the  prisoner  for  bis  benefit; 
and  2.  That  it  does  not  describe  the  real  estate 
mentioned  in  the  mortgage. 

The  statute  provides,  that  every  person  who, 
with  intent  to  cheat  or  defraud  another,  shall 
designedly,  or  by  color  of  any  false  token  or 
writing,  or  by  any  other  false  pretense,  obtain 
the  signature  of  any  person  to  any  written  in- 
strument, etc.,  upon  conviction  thereof,  shall 
be  punished  by  imprisonment,  etc.  2  R.  8., 
677,  sec.  53.  It  will  be  seen  that  the  aver- 
ments in  the  indictment  are  sufficient  to  bring 
the  case  within  the  terms  of  the  statute.  I  con- 
cede, however,  that  the  case  must  also  be 
brought  within  the  legal  meaning  and  import 
of  the  statute;  and  that,  if  a  more  comprehen- 
sive averment  than  the  use  of  the  words  them- 
selves is  necessary  to  do  this,  it  should  be 
made.  There  can  be  no  doubt  that,  to  consti- 
tute the  offense  aimed  at  by  this  indictment, 
there  must  be  not  only  a  signing,  but  a  de- 
livery of  the  instrument.  The  one  without 
the  other  would  harm  nobody.  But  I  am 
of  opinion  that  the  averment  here  made  com- 
prehends both.  It  is  difficult  to  see  how  the 
signatures  to  the  bond  and  mortgage  could 
have  been  *obtained  by  the  prisoner  [*1528 
unless  they  were  delivered  to  him.  If  kept  by 
Rich  after  the  signing,  clearly  they  were  not 
"obtained."  The  word  imports  a  delivery. 

The  second  objection  is  equally  untenable. 
The  indictment  need  not  set  out  the  particular 
description  of  the  premises  contained  in  the 
mortgage.  It  is  sufficient  for  the  purposes  of 
the  indictment  if  the  instrument  appear  to  be 
valid  and  binding  upon  the  real  estate;  such  an 
one  as  may  be  used  to  the  prejudice  of  the  par 
ty.  It  is  then  brought  within  the  class  of 
written  instruments  mentioned  in  the  statute. 
People  v.  Galloway,  17  Wend.,  540.  The  case 
of  People  v.  Wright,  9  Id.,  193,  was  an  indict 
ment  for  forging  a  mortgage.  The  instrument 
was  set  out  in  hcEcverba,  but  there  was  no  aver- 
ment that  it  embraced  any  real  estate  in  exist- 
ence, much  less  of  the  mortgagor  whom  it  was 
charged  the  prisoner  intended  to  defraud;  and 
as  the  mortgage  did  not  bind  him  personally, 
it  is  difficult  to  see  how  he  could  be  defrauded 
by  it,  unless  it  was  a  charge  upon  his  real  es- 
tate. There  may  be  some  doubt,  notwith- 
standing the  precedents  there  cited  from  Chit- 
ty,  whether  the  indictment  might  not  have 
been  sufficient  if  the  intent  had  been  laid  to 
defraud  a  person  other  than  the  mortgagor. 
The  real  difficulty  in  that  case  was,  that  the  in- 
dictment charged  a  forgery  of  the  mortgage  by 
altering  the  receipt  of  a  payment  indorsed  upon 
the  back.  The  offense,  if  any,  was,  was  the 
forgery  of  the  receipt,  to  which  a  different  pun- 
ishment was  annexed.  But  the  case  has  no  ap- 
plication to  the  one  before  us.  (See  the  observa 
tions  of  Cowen,  J.,  upon  this  case,  in  People  v. 
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£lmrns,  21  Wend.,  409,  420,  et  seq.  It  is  only 
necessary  here  to  show  upon  the  record  that 
the  instrument  is  valid,  and  may  be  used  to  the 
injury  of  the  party;  and  tnat  sufficiently  ap- 
pears. 

Judgment  affirmed. 

Distinguished— 4  Park.,  596. 

Explained— 3  Abb.  App.  Dec.,  444 ;  6  Park.,  689. 

Cited  in— 9  Barb.,  673 ;  50  Ind.,  477 ;  23  Kan.,  762. 


129*]  *SHELDON,  Exr.,  etc.,  of  BABCOCK, 

9, 
BENHAM,  Impleaded,  etc. 

Delegation  of  Official  Authority,  Void — Evidence 
— Memorandum  of  Deceased  Bank  Teller,  to 
Show  Demand  and  Notice — Expert  Testimony 
to  Explain — Legal  Holiday. 

A  notary  public  cannot  delegate  his  official  au- 
thority to  another.  Per  Bronson,  J". 

The  memorandum  of  a  deceased  teller  of  a  bank, 
made  in  the  usual  course  of  his  employment,  is  com- 
petent evidence  in  proving  a  demand  by  him  on  the 
maker  of  a  note,  and  notice  to  the  indorsers:  and 
this,  whether  he  attended  to  the  business  on  the  re- 
tainer of  a  notary,  or  as  part  of  his  duty  to  the 
bank. 

Where  the  memorandum  is  abbreviated  or  ellip- 
tical so  as  not  to  be  intelligible  without  explanation, 
an  expert  may  be  called  to  prove  what  the  words 
mean. 

So  where  an  instrument  is  written  in  a  foreign 
language,  a  translator  may  be  called. 

If  the  difficulty  arise  from  the  obscurity  of  the 
writing  itself,  one  skilled  in  deciphering  may  be 
called.  Semble;  n.  b. 

Where  the  dispute  is  simply  upon  what  the  words 
of  an  instrument  really  are,  the  question  is  not  for 
the  court, but  belongs  to  the  jury.  Semble ;  see  n.  b. 

Payment  of  a  note  cannot  be  demanded  on  the 
fourth  of  July,  so  as  to  charge  the  indorser ;  but  if 
that  be  the  last  day  of  grace,  demand  should  be 
made  on  the  third.  Per  Bronson,  J. 

Service  of  notice  of  protest  cannot  be  made 
through  the  mail,  where  the  party  giving  it  and  the 
one  to  whom  it  is  sent  reside  in  the  same  village. 

Citations-3  Hill,  53 ;  7  Wend.,  160 ;  15  Mass.,  380 : 1 
Hill,  263  ;  2  Hill,  451,  537,  587. 

A  SSUMPSIT,  tried  at  the  Yates  Circuit  in 
Ix  November,  1841, before  Moseley,  G.  Judge. 
The  action  was  against  Benham  and  Charles 
Hubbard,  as  indorsers  of  the  following  note: 
"  Three  months  after  date,  for  value  received, 
I  promise  to  pay  to  the  order  of  Charles  Hub- 
bard  three  hundred  dollars  at  the  Bank  of  Ge- 
neva. Penn  Yan,  April  1,  1837.  (Signed)  W. 
W.  Staats."  Indorsed,  "Ch's  Hubbard,  George 
Benham,  Moses  Hubbard,  Jr."  When  the  note 
fell  due,  John  A.  Coffin  was  a  notary  public  at 
Oeneva;  and  Harman  Hendy,  a  teller  in  the 
bank,  acted  as  the  clerk  of  the  notary, and  this 
note  was  noted  by  Hendy.  The  notary  and 
clerk  were  both  dead  at  the  time  of  the  trial  A 
book  kept  by  Hendy  contained  a  memorandum 
in  relation  to  this  note  as  follows: 
"  W.  W.  Staats— 

Ch's  Hubbard,     fl  April,  1837,  3  P.  M. 

George  Benham,  J  To  W.  Babcock,  Penn 

Moses  Hubbard,  1  Yan  P.  O.,  Penn  Yan. 

Wm.  Babcock.     [$300.  6s. 

July  4.  1837, 'lodged  in  P.  O." 
13O*1      *OQ  the  face  of    the  note  was  the 
following  entry  in  the  handwriting  of  Hendy: 


NOTE.— Sunday  and  legal  /io/iday,s— Notes  and  bills 
falling  due  on.  See  Jackson  v.  Richards,  2  Cai.,  43, 
note. 


"Noted  July  4,  '36.  J.  A.  C.,  N.  P.,  fees  6s." 
The  bookkeeper  of  the  bank  testified  in  relation 
to  these  memoranda  as  follows :  I  understand 
"  1  April.  1837,"  to  mean  the  date  of  the  note, 
and  "July  4,  1837,"  to  mean  the  time  it  was 
noted;  the  words  "To  W.  Babcock,  Penn 
Yan  P.  O.,  Penn  Yan,"  mean  that  notice  of 
the  protest  of  the  note  had  been  sent  by  mail 
directed  to  Wm.  Babcock  at  Penn  Yan;  the 
figures  "  $300"  mean  the  amount  of  the  note; 
the  name  "  W.  W.  Staats"  indicates  the  maker, 
and  "  Ch's  Hubbard,  George  Benham,  Moses 
Hubbard  and  Wm.  Babcock"  the  indorsers; 
"Noted  July  4,  '36,  J.  A.  C.,  N.  P.,  fees  6s." 
means  that  the  note  had  been  protested  July  4, 
1836,  by  John  A.  Coffin,  notary  public,  and  that 
his  fees  were  75  cents;  the  figures  "36"  in 
"July  4,  '36,"  are  evidently  a  mistake,  and 
should  have  been  July  4,  '37.  The  witness  fur- 
ther stated  that  the  notary  was  in  the  habit  of 
allowing  Hendy  to  protest  notes  in  his  name, 
and  to  notify  indorsers;  the  whole  business 
was  conducted  by  Hendy  without  the  superin- 
tendence of  the  notary.  Notices  for  each  of 
the  indorsers  in  the  name  of  Coffin,  the  notary, 
were  sent  by  mail  to  Babcock,  who  lived  at 
Penn  Yan,  and  were  postmarked  Geneva, 
July  5.  The  defendant  Benham  resided  at 
Penn  Yan,  and  July  6,  1837,  Babcock  put  the 
notice  for  Benham,  which  had  been  forwarded 
from  Geneva,  in  the  postoffice  at  Penu  Yan  di- 
rected to  Benham.  The  defendant  Benham  ob- 
jected to  receiving  the  memoranda  of  the  de- 
ceased clerk,  and  also  to  the  explanatory  evi- 
dence of  the  bookkeeper,  and  the  objections 
were  overruled.  He  moved  for  a  nonsuit  on 
the  following  grounds:  1.  That  the  note  was 
not  regularly  protested,  that  the  evidence  of 
demand  was  insufficient,  and  that  Coffin  had 
no  right  to  delegate  his  authority  as  notary 
public  to  Hendy;  2.  That  leaving  the  notice  in 
the  postoffice  at  Penn  Yan,  there  being  no  evi- 
dence that  the  defendant  received  it  was  insuf- 
ficient. The  motion  for  a  nonsuit  was  over- 
ruled. Further  testimony  was  given,  and  some 
other  questions  raised,  after  which  the  cause 
was  submitted  to  the  *jury, who  found  [*131 
a  verdict  for  the  plaintiff.  The  defendant  now 
moved  for  a  new  trial  on  a  case. 

Mr.  H.  Wells,  for  defendant. 

Mr.  A.  Gardiner,  for  plaintiff. 

By  the  Court,  Bronson,  /.  It  is  quite  clear 
that  the  notary  could  not  delegate  his  official 
authority  to  a  clerk.  Bk.  v.  Bates,  3  Hill,  53. 
But  that  is  not  the  question.  The  plaintiff 
claims  nothing  on  the  ground  of  an  official  act 
of  (he  notary.  The  question  is  upon  demand 
and  notice,  and  the  plaintiff  resorts  to  the  mem- 
oranda of  Hendy,  who  had  died  before  the 
trial.  He  was  a  teller  in  the  bank  as  well  as 
clerk  to  the  notary,  and  it  matters  not  whether 
he  attended  to  business  of  this  kind  on  the  re- 
tainer of  the  notary,  or  as  a  part  of  his  duty  to 
the  bank.  It  is  enough  thai  he  acted  on  this 
occasion  in  the  usual  course  of  his  employ- 
ment, and  being  dead,  the  entries  which  he 
made  at  the  time  were  properly  received  in 
evidence.  The  rule  for  admitting  them  is  not 
confined  to  entries  made  by  public  officers. 
Nicliols  v.  Goldsmith,  7  Wend.,  160  ;  Welsh  v. 
Barrett,  15  Mass.,  380.  (See  Brewster  v.  Doane, 
2  Hill,  537.)  Where  there  is  any  room  for 
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doubt.  It  is  for  the  jury  to  say  how  much  the 
entries  prove. 

I  see  no  objection  to  the  testimony  of  the 
bookkeeper  in  relation  to  these  memoranda. 
He  was  not  called  to  give  a  construction,  or  to 
declare  the  legal  effect  of  a  written  instrument; 
but,  as  a  person  skilled  in  such  matters,  to  tell 
the  jury  what  words  these  short  entries  stood 
for.  It  is  not  unlike  the  case  of  an  instrument 
written  in  a  foreign  tongue,  where  a  translator 
may  be  called  in  to  tell  the  jury  how  the  in- 
strument reads,  (b)  I  think  the  evidence  was 
properly  received. 

132*]  *As  the  fourth  of  July  is  a  public 
holiday,  the  demand  should  have  been  made 
on  the  third.  Ransom  v.  Mack,  2  Hill,  587. 
But  the  objection  taken  at  the  trial  did  not  go 
to  the  day  on  which  the  demand  was  made,  but 
to  the  manner  in  which  the  business  was  done. 
If  objection  had  been  taken  to  the  day,  it  may 
be  that  the  plaintiff  would  have  avoided  the 
difficulty  by  giving  further  evidence. 

It  seems  to  have  been  assumed  on  the  trial 
that  Babcock  owned  the  note,  and  sent  it  to  the 
bank,  where  it  was  made  payable,  for  collec- 
tion. Notice  was  sent  to  Babcock,  the  lastin- 
dorser,  with  notices  for  the  other  indorsers;  and 
if  he  was  not  mistaken  as  to  the  proper  mode 
133*J  of  service,  he  gave  notice  *to  the  de- 
fendant Benham  on  the  same  day  or  the  day 
after  he  received  ad  vices  from  the  bank.  Either 
day  was  sufficient.  Howard  v.  Ives,  1  Hill,  263; 
Bk.  of  U.  8.  v.  Davis,  2  Id.,  451.  But  as  Bab- 
cock and  the  defendant  Benham  both  lived  in 
the  same  village,  I  think  the  service  should 
have  been  personal,  or  by  leaving  the  notice  at 
the  dwelling  house  or  place  of  business  of  the 
indorser,  and  that  service  through  the  post 
office  was  not  sufficient.  The  postoffice  is  not 
a  place  of  deposit  for  notices  to  indorsers,  ex- 
cept where  the  notice  is  to  be  transmitted  by 
mail  to  another  office.  Eansomv.  Alack,  2  Hill, 
587.  None  of  our  cases  have  gone  further  than 
that. 

Neic  trial  granted. 

Evidence — Entries— Memoranda.  Cited  in— 51  N. 
Y.,  91 :  9  Hun,  241 :  23  Barb.,  573 ;  10  Allen.  168. 

Witness— Expert— Opinions  of,  OK  evidence.  Cited 
in— 30  N.  Y..  361 ;  7  Barb.,  326;  40  Barb.,  562;  60  Barb., 
688. 

Notice  of  protest— Service,  personal  and  t>y  matt. 
Disapproved— 47  Iowa,  146;  29  Am.  Hep.,  470. 

Cited  in-13  N.  Y.,  551 :  34  N.  Y.,  130:  39  N.  Y..  194: 
16  Barb..  13;  3  T.  &  C.,  13;  9  How.  Pr..  224;  7  Bos.. 
479;  3  Leg.  Obs.,  33;  3  McLean.  483;  4  Allen,  352:  102 
Mass.,  182;  3  Am.  Hep.,  449;  10  Neb.,  343;  35  Am.  Hep., 
482. 

Also  cited  in— 3  Lans.,  95,  n. 

(h)  As  to  the  general  doctrine  on  this  subject,  see 
Cowen  &  H.  Notes  to  Phil.  Ev.,  1418, 1419,  and  cases 
cited :  also  Wigram,  Extr.  Ev.,  48,  49.  3d  ed. ;  Gresl. 
Eq.  Ev..  1»8,  199. 

Where  the  difficulty  arises  from  the  obscurity  of 
the  writing  itself ;  e.g.,  it  it  be  illegible  from  lapse 
of  time,  accident,  etc.,  one  skilled  in  deciphering 
may  be  called :  as,  for  instance,  a  clerk  from  the 
postotfice.  Gresl.  Eq.  Ev..  198. 199:  Cowen  &H.  Notes 
to  Phil.  Ev..  1419.  Mr.  Greenleaf  remarks  that,  in 
such  eases,  the  question  "is  to  be  determined  by  the 
court  alone,"  Greenl.  Ev.,319,  and  for  this  he  cites 
a  A'irt  Privs  decision  said  to  have  been  made  by  Ld. 
Denman.  Kemon  v.  Hay  wood.  2  Ad.  &  Ell.,  666 :  n. 
The  very  point  arose  in  Armstrong  v.  Burrows.  6 
Watts,  26«i.  There  the  parties,  on  a  trial  in  the  C. 
P.,  differed  about  the  date  of  a  receipt  which  had 
been  rendered  illegible;  the  one  contending  that 
it  was  dated  in  1823,  and  the  other  that  the  date  was 
1824.  The  court  assumed  the  exclusive  right  of  de- 
termining what  the  flgun-s  were,  and  refused  to  put 
the  case  to  the  jury.  On  this  ground  error  was 
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brought  to  the  Supreme  Court,  where  the  judgment 
of  the  C.  P.  was  reversed.  Gibson,  f.'ft.  /.  who  de- 
livered the  opinion  of  the  Supreme-  Court,  observed: 
"A  writing  is  read  before  it  Is  expounded,  and  the 
ascertainment  of  the  words  is  finished  before  the 
business  of  exposition  begins.  If  the  reading  of  a 
judge  were  not  matter  of  fact,  witnesses  would  not 
be  heard  in  contradiction  of  it :  and  though  he  IB 
supposed  to  have  peculiar  skill  in  tin-  meaning  and 
construction  of  language,  neither  his  business  nor 
learning  is  supposed  to  give  him  a  superior  knowl- 
edge of  figures  or  letters.  His  right  to  interpret  a 
paper  written  in  Coptic  characters,  would  be  the 
same  that  it  is  to  interpret  an  English  writing  ;  vet 
the  words  would  be  approached  only  through  a 
translation.  The  Jury  were,  therefore,  not  only  le- 
gally competent  to  read  the  disputed  word,  but 
bound  to  ascertain  what  it  was  meant  to  represent," 
lit.,  268.  In  Jackson  v.  Hansom,  18  Johns.,  107,  a  sim- 
ilar question  was  submitted  to  the  jury ;  and  this 
course  accords  in  principle  with  several  cases  decid- 
ed in  the  English  Court  of  Chancery.  Masters  v. Mas- 
ters, 1  P.  Wms.,  421,  425;  Norman  v.  Morrell.  4  Ves., 
769.  770:  Goblet  v.  Beechey,  3  Sim.,  24,  more  fully 
stated  in  Wigram,  Extr.  Ev.,  185,  3d  ed. 


THE  PEOPLE  v.  BUSH. 

Indictment  for  Attempt  to  Commit  an  Offense — 
Sufficiency  of— Soliciting  Another  to  Commit  a 
Felony. 

In  an  indictment  under  2  R.  S.,698,  sec.  3,  for  at- 
tempting to  commit  an  offerfse,  the  particular  man- 
ner in  which  the  attempt  was  made  is  immaterial, 
and  need  not  be  alleged. 

On  the  trial  of  an  indictment  under  the  above 
statute  for  an  attempt  to  commit  arson.it  was  shown 
that  the  prisoner  solicited  one  K.to  set  fire  to  a  barn, 
and  gave  him  materials  for  the  purpose;  held,  suffi- 
cient to  warrant  a  conviction,  though  the  prisoner 
did  not  mean  to  be  present  at  the  commission  of  the 
offense,  and  K.  never  intended  to  commit  it. 

Semble,  that  merely  soliciting  one  to  commit  a  fel- 
ony, without  any  other  act  being  done,  is  sufficient 
to  warrant  a  conviction  under  the  statute. 

Citations— 2  R.  8.,  583,  sec.  3, 2d  ed..  1  RUBS.  Cr.,  49» 
Am.  ed.,  1836 ;  Russ.  &  R..  377 ;  2  East,  5. 

pERTIORARI  to  the  Livingston  General 
V  Sessions,  where  Bush  was  tried  and  con- 
victed of  an  attempt  to  commit  arson.  The  first 
count  of  the  indictment  charged  that  the  de- 
fendant, on  etc.,  at,  etc..  did  attempt  unlawful- 
ly, feloniously  and  willfully  to  set  fire  to  a  cer 
tain  barn  of  John  Sheldon,  situate,  etc.,  with 
intent  to  injure  the  said  Sheldon,  against  the 
form  of  the  statute,  etc.  The  second  and  third 
counts  were  similar.  The  fourth  count  charged 
that  the  defendant,  on,  etc.,  at,  etc.,  falsely, 
wickedly,  etc.,  did  solicit  and  incite  one  Kin- 
ney,  unlawfully,  *feloniously,  etc.,  in  [*134 
the  night  time,  to  set  fire  to  a  certain  barn  of 
said  Sheldon,  situate,  etc.,  with  intent  to  in- 
jure said  Sheldon,  against  the  peace  of  the  peo- 
ple, etc. 

The  proof  given  at  the  trial  was,  that  the  de- 
fendant requested  one  Kinney  (named  in  the 
fourth  count  of  the  indictment)  to  set  fire  to 
Sheldon's  barn,  offering  him  a  reward  ;  that 
afterwards,  understanding  and  believing  Kin- 
ney would  set  fire  to  the  barn,  the  defendant 
gave  him  a  match  for  the  purpose,  not  mean- 
ing to  be  present  himself  at  the  doing  of  the 
act.  It  clearly  appeared,  however,  that  Kin- 
ney never  intended  to  commit  the  crime.  The 
court  instructed  the  jury  that  the  evidence  was 
sufficient  to  bring  the  case  within  the  Statute 
2  R.  8.,  698,  sec.  3,  and  to  sustain  either  of  the 
first  three  counts  in  the  indictment.  The  de- 
fendant excepted.  After  verdict,  judgment 
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was  suspended  and  the  proceedings  brought 
here  by  certiorari  pursuant  to  2  R.  S.,  736,  sec. 
27. 

Mr.  J.  Young,  for  defendant. 

Mr.  G.  Hastings,  District  Atty. ,  contra. 

By  the  Court,  Co  wen,  J.  The  2  R.  S.,  583, 
2d  ed.,  sec.  3,  is,  that  "Every  person  who  shall 
attempt  to  commit  an  offense  prohibited  by 
law,  and  in  such  attempt  shall  do  any  act  to 
wards  the  commission  of  such  offense,  but 
shall  fail  in  the  perpetration  thereof,  or  shall 
be  prevented  or  intercepted  in  executing  the 
same,  upon  conviction  thereof  shall,  in  cases 
where  no  provision  is  made  by  law  for  the 
punishment  of  such  attempt,  be  punished  as 
follows,"  etc.  An  attempt,  as  charged  in  either 
of  the  first  three  counts,  would  subject  the 
prisoner  to  punishment  in  the  state  prison.  If 
the  offense  proved  be  not  within  the  statute, 
but  confined  to  the  fourth  count,  it  is  a  mere 
misdemeanor.  1  Russ.  Cr.,  49,  Am.  ed.  of  1836. 

An  attempt  in  any  form  to  commit  an  offense 
is  within  the  statute  ;  and  the  particular  man- 
135*]  ner  in  which  the  attempt  was  *made 
need  not  be  pointed  out  by  the  indictment.  The 
case  relied  on  by  the  prisoner's  counsel,  Rexv. 
Carr,  Russ.  &  R. ,  377,  arose  under  Ld.  Ellen- 
borough's  Act,  43  Geo.  III.,  ch.  8,  which  pre- 
scribes the  means  of  making  the  attempt,  viz.: 
If  any  person  shall  "level  any  kind  of  loaded 
fire  arms,  and  attempt  by  drawing  a  trigger, 
or  in  any  other  manner,"  etc.  The  indictment 
charged  an  attempt  by  pulling  the  trigger  of  a 
loaded  blunderbuss.  The  proof  was  that  it 
had  no  priming.  The  judges  held,  therefore, 
that  not  being  loaded  so  as  to  be  capable  of 
doing  mischief  by  having  the  trigger  drawn, 
it  was  not  loaded  within  the  meaning  of  the 
statute.  No  question  was  made  of  the  act  being 
an  offense  ;  but  only  one  of  variance  from  the 
statute  to  which  the  indictment  referred. 

The  act  imputed  to  Bush  was  no  doubt  an 
attempt  to  commit  an  offense.  It  is  admitted 
that  he  endeavored  to  make  himself  an  acces- 
sory before  the  fact;  and  to  become  an  acces- 
sory is,  in  itself,  an  offense.  A  mere  solicita- 
tion to  commit  a  felony  is  an  offense,  whether 
it  be  actually  committed  or  not.  This  was  held 
in  King  v.  Higgins,  2  East,  5.  In  the  case  be- 
fore us  there  was  more.  The  solicitation  was 
followed  by  furnishing  the  instrument  of  mis- 
chief. The  question  of  principal  and  accessory 
does  not  arise,  as  it  would  have  done  provided 
the  crime  had  actually  been  committed.  Had 
it  been  committed,  the  attempt  would  have 
been  merged  in  an  actual  felony — a  crime  of 
another  species.  There  would  have  been  a 
principal  arson  by  Kinney  and  an  accessorial 
offense  by  Bush.  The  attempt  of  the  latter  was 
to  have  both  crimes  committed;  and  the  ques- 
tion of  principal  and  accessory  not  being  in  the 
case,  I  see  nothing  against  considering  the 
matter  in  the  light  of  the  ordinary  rule,  that 
what  a  man  does  by  another  he  does  by  him- 
self; in  other  words,  the  course  taken  to  com- 
mit the  arson  by  the  hand  of  Kinney,  was  the 
same  thing,  in  legal  effect,  as  if  Bush  had  in- 
tended to  set  the  fire  personally,  and  had  taken 
steps  preparatory  to  that  end.  An  attempt  may 
be  immediate — an  assault,  for  instance;  but  it 
very  commonly  means  a  remote  effort,  or  in- 
direct measure  taken  with  intent  to  effect  an 
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*object.  An  abundance  of  illustration  [*136 
will  be  found  in  King  v.  Higgins,  especially  in 
the  learned  and  copious  arguments  of  the 
counsel.  An  approved  writer  on  criminal  law 
speaks  of  the  act  of  solicitation  in  that  case  as> 
belonging  to  the  class  of  attempts.  1  Russ.Cr., 
49,  Am  ed.  of  1836. 

The  offense  proved  against  Bush  was,  there- 
fore, within  the  words,  and  we  think  within 
the  meaning  of  the  statute. 

New  trial  denied. 

Explained— 95  Pa.  St.,  323 ;  40  Am.  Rep.,  655. 
Approved  and  applied— 56  Barb.,  134. 
Cited  in— 23  How.  Pr.,  95  ;  5  Park.,  104, 112;  6  Park., 
117 ;  6  Kan.,  369 ;  72  Mo.,  459. 


THE   SUPERVISOR  OF  THE  TOWN  OF 
GALWAY 

0. 
STIMSON. 

Parties — Authority  of  Public   Officers  to  Sue — 
Practice — Pleading. 

As  a  general  rule,  all  public  officers,  though  not 
expressly  authorized  to  sue  by  statute,  have  a  ca- 
pacity to  sue  commensurate  with  their  public  trusts 
and  duties.  Per  Bronson,  J. 

In  actions  either  by  or  against  any  of  the  officers 
named  in  2  R.  S.,  473,  sec.  92.  the  individual  name  of 
the  incumbent  must  be  used,  with  the  addition  of 
his  name  of  office. 

Accordingly,  where  the  action  was  in  the  name  of 
"  The  Supervisor  of  the  Town  of  G.,"  without  men- 
tioning the  name  of  the  incumbent ;  held,  that  it 
could  not  be  maintained. 

Citations— 18  Johns.,  407 : 1  Cow.,  260.  and  n.,  pp.261- 
264 ;  3  Wend..  193 ;  7  Wend.,  181 ;  19  Wend.,  50 ;  2  R. 
S..  473,  sees.  92,  96, 100,  102-108. 

TVECLARATION  as  follows:  Saratoga  Coun- 
±J  ty,  s*.  The  Supervisor  of  the  Town  of 
Galway  in  said  county,  plaintiff  in  this  suit, 
by  E.  O.  S.,  his  attorney,  complains  of  Earl 
Stimson,  defendant  in  this  suit,  by  declaration, 
etc.;  for  that,  whereas,  the  said  defendant  on. 
etc.,  at,  etc.,  was  indebted  to  the  said  plaintiff 
in  the  sum,  etc. ;  and  so  proceeding  with  the 
common  money  counts  in  assumpstt.  Demur- 
rer and  joinder. 

Mr.  S.  Stevens,  for  defendant. 

Mr.  N.  Hill,  Jr.,  for  plaintiff. 

By  the  Court,  Bronson,  J.  At  the  common 
law,  in  addition  to  suits  by  individuals  and 
corporations,  there  are  *some  collect-  [*137 
ive  bodies,  which,  although  not  strictly  corpo- 
rations, have  been  invested  by  law  wiih  cer- 


NOTE.— Wills— Chanae  of  lav?— Effect  of. 

A  will  is  affected  by  a  change  in  the  law,  made  after 
its  execution  and  prior  to  the  testator's  death.  In 
addition  to  tbe  above  case  of  Bishop  v.  Bishop,  see 
Root  v.  Stuyvesant,  18  Wend.,  257:  Child  v.  Child,  1 
N.  Y.  Leg.  Obs.,185 :  Doubleday  v.  Newton,  27  Barb., 
431 ;  De  Peyster  v.Clendining,  8  Paige,  295  :  Sherman 
v.  Sherman,  3  Barb.,  385;  Parker  v.  Bogardus,  5  N. 
Y.,  309 :  Lynes  v.  Townsend,  33  N.  Y.,  558 ;  Youngs 
v.  Youngs,  45  N.  Y.,  254:  Quinn  v.  Hardenbrook,  54 
N.  Y.,  83 ;  Pond  v.  Bergh,  10  Paige,  140 ;  Green  v. 
Dikeman,  18  Barb.,  535 ;  Wakefleld  v.  Phelps,  37  N. 
H.,  295 ;  Perkins  v.  George,  45  N.  H.,  453 ;  Cushing  v. 
Aylwin,  12  Met.,  169:  Pray  v.  Waterston,  12  Met.,  262: 
Brimmer  v.  Sohier.  1  Gush.,  118:  Smith  v.  Edring- 
ton,  8  Cr.,  66  (12  U.  S.  Book  III..  Law.  ed).  But,  see, 
Brewster  v.  McCall,  15  Conn.,  274 :  Battle  v.  Speight. 
9Ired.,  288:  Mullock  v.  Sou der,  5  Watts  &  S.,  198; 
Carroll  v.  Carroll,  16  How.,  275  (57  U.  S.  Book  XIV., 
Law.  ed). 
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tain  corporate  powers,  and  may  sue  in  respect 
to  the  matters  specially  committed  to  their 
charge.  And,  in  general,  all  public  officers, 
though  not  expressly  authorized  by  statute, 
have  a  capacity  to  sue  commensurate  with 
their  public  trusts  and  duties.  Overseers  of 
Pittttown  v.  Overseers  of  Plattsburgh,  15  Johns., 
486;  Todd  v.  BirdsaU,  1  Cow.,  260.  and  n.,  pp. 
261-264,  where  most  of  the  cases  are  collected ; 
and  see  Palmer  v.  Vandenbergh,  3  Wend.,  198; 
Silvery.  Gumming*,  7  Wend.,  181;  Avery  v. 
Slack,  19  Wend.,  50.  When  the  suit  is  by  a 
public  officer,  it  is  brought  in  the  proper  name 
of  the  individual,  with  the  addition  of  his  name 
of  office.  I  have  met  with  no  precedent  of  a 
declaration  like  the  one  now  before  us,  where 
the  suit  is  in  the  name  of  the  office,  without 
mentioning  the  incumbent.  It  seems  to  be  a 
suit  by  the  office  of  Supervisor,  and  not  by  the 
officer;  and  cannot,  I  think,  be  maintained. 

Supervisors  of  towns,  and  several  other  pub- 
lic officers,  are  now  expressly  authorized  by 
statute  to  sue.  2  R.  S.,  473,  sec.  92.  And  al- 
though the  section  which  confers  the  power 
does  not  specify  the  particular  manner  in 
which  the  officer  shall  proceed,  it  is  plain 
enough  from  what  follows  that  the  Legislature 
intended  the  individual  should  be  named. 
When  officers  are  sued,  the  action  must  be 
"brought  against  them  individually,  specify 
ing  in  the  process,  pleadings,  and  proceedings 
their  name  of  office."  Sec.  96.  And  "No 
suit  commenced  by  or  against  any  officers 
named  in  this  article,  shall  be  abated  or  dis- 
continued by  the  death,"  removal  or  resigna- 
tion of  such  officers,  or  the  expiration  of  their 
term  of  office;  but  the  court  in  which  the  ac- 
tion is  pending,  "shall  substitute  the  names 
of  the  successors  in  such  office."  Sec.  100.  If 
the  suit  were  brought  by  or  against  the  office, 
instead  of  the  officer,  as  is  done  here,  there 
could  be  no  occasion  for  a  substitution;  for  the 
office  never  dies,  resigns  or  expires,  nor  is  it 
ever  removed.  This  provision  makes  it  quite 
evident  that  the  Legislature  supposed  the  indi- 
vidual was  to  be  named,  as  well  where  the  suit 
1 J58*]  *was  brought  by,  as  against  a  public 
officer.  And  upon  that  supposition  the  statute 
proceeds  to  relieve  the  officer  from  the  burden, 
which  might  otherwise  come  upon  him,  of 
paying  the  judgment,  and  makes  the  sum  re- 
covered a  charge  either  upon  the  funds  in  the 
hands  of  the  officer,  or  upon  the  town  or  coun- 
ty, as  the  case  may  be.  Sees.  102-108.  When 
a  judgment  is  recovered  against  the  supervisor 
of  a  town,  no  execution  can  be  awarded,  un- 
less the  recovery  be  for  the  costs  of  a  suit  com- 
menced by  the  officer  in  his  individual  name; 
that  is  to  say,  where  he  sues  as  an  individual 
without  adding  his  official  character.  Sec.  107, 
and  Avery  v.  Slack,  19  Wend.,  50.  When  he 
names  himself  supervisor,  and  the  action  is 
properly  brought  in  that  character,  if  judg- 
ment passes  against  him,  the  execution  is 
stayed,  and  the  money  is  either  to  be  paid  out 
of  the  funds  in  his  hands,  sec.  105,  or  to  be 
levied  by  tax  on  the  town.  Sees.  102,  103. 
This  makes  a  complete  system,  in  which  jus- 
tice is  done  to  the  public  and  its  servants,  and 
to  those  who  may  have  a  legal  controversy 
with  public  officers. 

We  are  of  opinion  that  the  individual  who 
holds  the  office,  as  well  as  the  office  itself. 
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should  have  been  named  in  the  declaration, 
and  that  the  action  in  its  present  form  cannot 
be  maintained. 
Judgment  for  the  defendant. 

Puldic  officer— Capacity  to  me.  Cited  In— 1  Denio, 
270,  615 ;  26  N.  Y..  516 :  82  N.  Y..  477 ;  26  Hun,  617  :  4 
IJarb..  62:  80  Barb.,  612;  44  Barb.,  460,  601 ;  21  Wto., 
659;  45  Mich., 84. 

Officer— Suit  by  and  again  ft— Individual  and  offi- 
cial name  ntuxt  lie  stated.  Distinguished- <iO  111  ,  62 

Cited  in-6  Hill.  216 ;  8  Denio,  184 ;  H.  &  D.,  384 ;  12 
N.  Y.,  63 ;  6  Lans.,  273 ;  19  Barb.,  184 ;  27  Barb.,  97 :  86 
Barb.,  395:  66  Barb.,  298 ;  18  How.  Pr.,  307 ;  26  How 
Pr.,  269 ;  45  Mich.,  83 ;  85  Ohio  St.,  207. 

Also  cited  in-12  How.  Pr..  66. 


BISHOP  ET  AL.  v.  BISHOP. 

Will*— Death  of  Devisee  Prior  to  That  of  Testator 
— Revised  Statutes. 

Where  a  testator,  in  1825,  executed  a  will  devising' 
certain  real  estate  to  his  son,  and  died  in  1840;  held, 
that  though  the  son  died  in  1833,  the  estate  vested  in 
his  children,  and  not  in  the  heirs  at  law  of  the  testa- 
tor. 

Otherwise,  if  the  testator  had  survived  the  devisee, 
and  died  before  the  Revised  Statutes  took  effect. 

Citations— 2  R.  S.,  66, 68,  sec.  52 ;  8  Paige.  295,  304. 

T7JECTMENT,  tried  before  Day  ton,  C.Jvdge, 
XJ  at  the  Livingston  Circuit,  in  September, 
1842.  Clement  Bishop,  Jr.,  being  seised  of 
two  parcels  of  laud  in  Avon,  Livingston  Co., 
*the  premises  in  question  in  this  suit,  [*139 
August  26,  1825,  made  his  last  will,  by  which 
he  devised  this  property  to  his  son  Clement 
Bishop,  Jr.,  without  any  words  of  inheritance 
but  with  such  a  personal  charge  on  the  devi- 
see as  would  carry  a  fee.  The  devisee  died  in 
the  lifetime  of  the  testator,  September  20,  1883, 
leaving  the  defendant,  George  Bishop,  his  heir 
at  law.  The  testator  died  in  September,  1840, 
leaving  three  children  and  the  children  of  two 
deceased  children  him  surviving.  The  plaint- 
iffs, Asa  Bishop  and  Elizabeth  Turner,  are 
two  of  the  children  of  the  testator,  and  claim 
to  recover  two  fifths  of  the  premises  in  ques- 
tion as  his  heirs  at  law,  on  the  ground  that  the 
devise  to  Clement  Bishop,  Jr.,  lapsed  by  bis 
death  in  the  lifetime  of  the  testator.  The  de- 
fendant is  the  son  and  heir  at  law  of  the  devi- 
see, and  claims  to  hold  in  fee  under  the  devise 
to  his  father.  A  verdict  was  rendered  for  the 
plaintiffs,  subject  to  the  opinion  of  the  court 
on  the  question  whether  this  was  a  lapsed  de- 
vise. 

.'//-.  A.  Gardiner,  for  plaintiffs. 

Mr.  J.  Young,  for  defendant. 

By  the  Court,  Bronson,  J.  By  the  law  as  it 
stood  in  1825,  when  the  will  was  made,  the 
devise  to  Clement  Bishop,  Jr.,  would  have 
lapsed  on  his  death  in  the  lifetime  of  the  testa- 
tor, and  the  estate  would  have  gone  to  the 
heirs  at  law  of  the  testator.  But  the  statute 
which  took  effect  in  1880,  ten  years  before  the 
testator  died,  has  given  a  different  direction  to 
the  property,  and  it  now  goes  to  the  heir  at  law 
of  the  devisee,  where,  as  in  this  case,  such  heir 
is  a  descendant  of  the  devisee,  and  the  devisee 
is  a  descendant  of  the  testator.  2  R.  S.,  66,  sec. 
52.  The  will  did  not  take  effect  until  the  testa- 
or  died,  which  was  in  1840,  and  then  the  case 
Fell  under  the  influence  of  the  new  statute.  De 
Peyster  v.  Clendining,  8  Paige,  295,  304.  Sec- 
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tion  seventy,  2  R.  S.,  p.  68.  only  goes  to  the 
14O*]  execution  and  Construction  of  wills 
made  prior  to  1830,  and  does  not  touch  this 
question.  As  the  devise  has  not  failed,  the 
plaintiffs  cannot  recover. 
Judgment  for  the  defendant. 

Criticised— 5  N.  Y.,  314. 
Explained— 19  Barb.,  502. 
Applied— 11  Barb.,  3*5. 

Cited  in-23  N.  Y.,  398:  30  N.  Y.,  414,  418;  3  Barb., 
387 ;  12  How.  Pr.,  55 ;  1  Bradf .,  854. 


TAYLOR  ».  PORTER  &  FORD. 

Eminent  Domain — Legislature  Can  Exercise 
Right  of,  only  f oi'  Public  Purpose — Legislature 
Cannot  Authorize  a  Private  Road  over  the 
Lands  of  a  Person  without  His  Consent — "Law 
of  the  Land" — "Due  Process  of  Law." 

The  Statute  1  R.  S.,  513,  sec.  77,  et  sea.,  authorizing 
a  private  road  to  be  laid  out  over  the  lands  of  a  per- 
son, without  his  consent,  is  unconstitutional  and 
void.  Nelson,  Ch.  J.,  dissented. 

The  Legislature  can  only  exercise  such  powers  as 
have  been  delegated  to  it.  and  when  it  transcends 
these  limits,  its  acts  are  utterly  void.  Per  Bronson, 
J. 

The  effect  to  be  given  to  a  general  grant  of  legis- 
lative power  like  that  contained  in  Art.  1,  sec.  1  of 
the  Constitution  of  this  State,  considered  and  dis- 
cussed. 

The  phrase  law  of  the  land,  in  Art.  7,  sec.  1  of  the 
Constitution,  imports  a  suit,  trial  and  judgment  ac- 
cording to  the  course  of  the  common  law,  or  in  the 
established  and  usual  mode  of  contesting  individual 
rights.  Per  Bronson,  J. 

So  as  to  the  phrase  due  process  of  law,  in  Art.  7, 
sec.  7  of  the  Constitution.  Per  Bronson,  J. 

Private  property  cannot  be  taken  even  for  public 
use,  without  making  just  compensation  to  the 
owner. 

Citations— 1  R.  S.,  513,  sees.  54,  77-79 ;  517,  sees.  77-79; 
14  Johns.,  383 ;  5  Wend.,  580 ;  Const.  Art.  7,  sees.  1,  6, 
7, 13 ;  2  Kent,  Com.,  13,  340,  ,4th  ed.;  2  Inst.,  45,  50 ;  4 
Dev.,  1 ;  10  Yerg.,  59 ;  3  Story,  Const.  U.  S.,  661 ;  11 
Wend.,  149 ;  18  Wend.,  1, 9, 59 ;  19  Wend.,  659;  5  Paige, 
137  ;  2  Laws  of  N.  Y.,  664,  sec.  19,  Van  Sch.  ed.;  Id., 
723,  sec.  2 ;  1  Laws,  N.  Y.,  139, 141,  sees.  2, 13,  Jones  & 
Var.  ed.;  2  R.  L.,  1813,  p.  276,  sec.  20:  1  R.  L.,  1813,  p. 
47,  sec.  2;  Const.  U.  S.,  Art.  5 ;  7  Pet.,  243:  8  Wend., 
85;  2  Cow.,  818  and  n.  b;  4  Pick.,  460,  463;  3  Fairf., 
222,  233 ;  2  Port.,  296,  303 :  23  Pick.,  394,  395 ;  3  Paige, 
45,  73 ;  10  Watts,  63 ;  Const.  1777,  sec.  35 ;  Const.  1821,. 
Art.  7,  sec.  13 ;  4  Kent,  Com.,  340,  4th  ed.,  n.;  3  Laws 
of  N.  Y.,  258,  sec.  17,  Web.  ed.;  1  Laws  of  N.  Y.,  595, 
sec.  16,  Kent  &  R.  ed. 

^TRESPASS  for  breaking  and  entering  the 
1  plaintiff's  close  at  Milton,  in  the  County  of 
Saratoga,  May  1,  1841,  and  on  divers  other 
days  and  times,  etc.,  and  digging  up,  subvert- 
ing and  carrying  away  the  earth  and  soil,  and 
breaking  down,  prostrating  and  destroying  the 


plaintiff's  fence  ;  and  also  for  making  and  lay- 
ing out  a  private  road  through  and  over  the 
plaintiff's  close,  whereby  he  was  prevented 
from  having  the  use,  benefit  and  enjoyment 
thereof,  to  the  damage,  etc.  Plea  in  justifica- 
tion, that  before  the  said  time  when,  etc.,  to 
wit:  May  18,  1840,  thej'defendants  were  and 
still  are  seised  and  possessed  of  a  certain  close 
contiguous  and  next  adjoining  to  the  plaintiff's 
close,  and  on  that  day  the  defendants  made 
application  in  writing  to  the  Commissioners  of 
Highways  of  the  Town  of  Milton,  in  which 
town  the  plaintiff's  close  was  situated,  to  lay 
out  a  private  road  from  the  highway  adjoining 
*the  plaintiff's  close,  through  that  close  [*  14 1 
to  the  close  of  the  defendants.  The  defendants 
then  alleged  in  detail  the  doing  of  the  several 
things  required  by  the  statute  for  laying  out 
private  roads,  and  that  the  commissioners,  July 
24,  1840,  made  an  order  in  writing  laying  out  a 
private  road  from  the  highway  through  the 
plaintiff's  close  to  the  close  of  the  defendants, 
a  distance  of  545  feet,  and  of  the  width  of 
three  rods,  for  the  use  of  the  said  defendants, 
their  and  each  of  their  heirs  and  assigns.  The 
defendants  then  alleged  that  the  commissioners 
caused  a  record  to  be  made  of  the  road,  and 
averred  in  detail  the  proceedings  required  by 
the  statute  for  assessing  the  plaintiff's  dam- 
ages, and  an  assessment  made  March  10,  1841. 
The  amount  of  the  damages  was  not  stated  in 
the  plea,  nor  was  there  any  averment  that  the 
damages  had  been  paid  or  tendered  to  the 
plaintiff.  By  virtue  of  the  several  proceedings 
aforesaid,  the  defendants  justified  the  entry, 
etc.,  and  the  several  acts  complained  of,  doing 
no  unnecessary  damage  to  the  plaintiff,  etc., 
and  concluding  with  a  verification.  Demurrer 
and  joinder. 

Mr.  G.  H.  Mumford,  for  the  plaintiff, 
made  two  points,  viz.:  1.  That  the  statute  au- 
thorizing the  laying  out  of  private  roads  was 
unconstitutional  and  void  ;  and  2.  That  the 
plea  was  bad  for  not  averring  a  payment  or 
tender  of  the  damages. 

Mr.  N.  Hill,  Jr.,  for  defendants. 

Bronson,  J.  Every  person  liable  to  be  as- 
sessed for  highway  labor,  may  apply  to  the 
Commissioners  of  Highways  of  the  town  in 
which  he  resides  to  lay  out  a  road.  Whenever 
application  is  made  to  the  commissioners  for  a 
private  road,  they  are  to  summon  twelve  free- 
holders of  the  town  to  meet  on  a  day  certain, 
of  which  notice  must  be  given  to  the  owner  or 
occupant  of  the  land  through  which  it  is  pro- 


NOTB. — Constitutional  law— "Due  process  of  law" 
—Law  of  the  land— Definitions. 

"Due  process  of  law"  in  each  particular  case  means, 
such  an  exertion  of  the  powers  of  government  as 
the  settled  maxims  of  law  permit  and  sanction,  and 
under  such  safeguards  for  the  protection  of  indi- 
vidual rights  as  those  maxims  prescribe  for  the  class 
of  cases  to  which  the  one  in  question  belongs."  Coo- 
ley,  Const.  Mm..  436.  For  a  collection  of  definitions 
see  Cooley,  Const.  Lira.,  432-436. 

See,  also,  for  definitions  and  their  application  to 
particular  cases.  Embury  v.  Conner,  3  N.  Y.,  511, 
517 ;  Burch  v.  Newbury,  10  N.  Y..  374,  397 ;  Wester- 
velt  v.  Gregg,  12  N.  Y.,  202 ;  Wynehamer  v.  People, 
13  N.  Y.,  378 ;  2  Park,  Cr..  421 ;  12  How.  Pr.,  238  ;  Peo- 
ple v.  Quant,  2  Park.  Cr.,  410 ;  12  How.  Pr.,  83  Wood- 
cock v.  Bennett,  1  Cow.,  711 ;  Campbell  v.  Evans,  45 
N.  Y.,  a56  :.Thomas  v.  Woods,  4  Cow..  173 ;  Backus  v. 
Shipherd,  11  Wend.,  629 ;  Matter  of  Curry,  25  Hun, 
321 ;  Matter  of  Comrs.  Central  Park,  63  Barb.,  282 ; 
Stuart  v.  Palmer,  74  N.  Y.,  183 ;  S.  C.,  30  Am.  Rep., 
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289 ;  10  Hun,  23 ;  Hard  v.  Nearing,  44  Barb.,  472 ;  Dar- 
mouth  College  v.Woodward,  4  Wh.,487  (17  U.  S.  Book 
IV.,  Law.  ed.),  perWebster;  State  v.  Simons,  2  Spera, 
767;  Ervine's  Appeal,  16  Pa.  St.,  256;  Banning  v.  Tay- 
lor,24Pa.  St.,  289;  Huber  v.  Reily,53  Pa.  St.,  112;  Jones 
v.  Perry,  10  Terg.,  59:  S.  C.,  30  Am.  Dec.,  430;  Lane  v. 
Dorman,  4  111,,  238;  Rowan  v.  State,  30  Wis.,  129;  S.  C., 
11  Am.  Rep.,  559 ;  Hoke  v.  Henderson,  4  Dev.,  15;  S. 
C.,  25  Am.  Dec.,  617 ;  Wally's  Heirs  v.  Kennedy,  2 
Yerg.,  554:  S.  C.,  24  Am.  Dec..  511:  Parsons  v.  Russell, 
11  Mich.,  113;  State  v.  Doherty,  60  Me.,  509:  Common- 
wealth v.  Byrne,  20  Gratt.,  165;  Arrowsmith  v.  Bur- 
lingrin,  4  McLean,  489  ;  State  v.  Staten,  6  Cold.,  233 ; 
McMillan  v.  Anderson,  95  TJ.  S.,  37;  Pearson  v.  Yew- 
dall,  95  U.  S..294  (Book  XXIV..  Law.  ed.);  Pennoyer 
v.  Neff,  95  U.  S.,  714  (Book  XXIV.,  Law.  edj;  David- 
son v.  New  Orleans,  96  TJ.  S.,  97;  Bank  of  Columbia 
v.  Okely,  4  Wh.,  235.  244  (17  TJ.  S.  Book  IV.,  Law.  ed). 
2.  Eminent  domain— The  taking  of  private  prop- 
erty must  be  for  a  public  purpose.  See  Cochran  v. 
Van  Surlay,  20  Wend.,  365,  note. 
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posed  to  lay  out  the  road.  The  freeholders, 
when  met  and  sworn,  are  to  view  the  lands 
through  which  the  road  is  applied  for,  and  if 
they  determine  that  the  road  is  necessary,  they 
14  2*]  are  *to  make  and  subscribe  a  certificate 
in  writing  to  that  effect,  and  the  commission- 
ers are  required  thereupon  to  layout  the  road, 
and  cause  a  record  of  it  to  be  made  in  the  town 
clerk's  office.  vThe  damages  of  the  owner  of  the 
land  through  which  the  road  is  laid,  if  not  ad- 
justed by  agreement,  are  to  be  assessed  by  a 
jury  of  six  freeholders  of  some  other  town,  and 
are  to  be  paid  by  the  person  applying  for  the 
road.  "Every  such  private  road,  when  so  laid 
out,  shall  be  for  the  use  of  such  applicant,  his 
heirs  and  assigns  ;  but  not  to  be  converted  to 
any  other  use  or  purpose  than  that  of  a  road. 
Nor  shall  the  occupant  or  owner  of  the  land 
through  which  such  road  shall  be  laid  out,  be 
permitted  to  use  the  same  as  a  road,  unless  he 
shall  have  signified  his  intention  of  so  making 
use  of  the  same,  to  the  jury  or  commissioners 
who  ascertained  the  damages  sustained  by  lay- 
ing out  such  road,  and  before  such  damages 
were  so  ascertained."  1  R.  S. ,  513,  sees.  54, 
77-79.  The  road  is  paid  for  and  owned  by  the 
applicant.  The  public  has  no  title  to  nor  in- 
terest in  it.  No  citizen  has  a  right  to  use  the 
road  as  he  does  the  public  highway.  He  can 
only  use  it  when  he  has  business  with  the  road 
owner,  or  some  other  lawful  occasion  for  going 
to  the  land  intended  to  be  benefited  by  the 
road.  He  can  only  justify  an  entry  on  the 
road,  when  he  could  justify  an  entry  on  the 
land  on  account  of  which  the  road  was  laid 
out.  Even  the  owner  of  the  land  over  which 
the  road  passes,  unless  be  has  given  notice  of 
such  an  intention  before  the  damages  are  as- 
sessed, has  no  right  to  use  the  road  for  his  own 
purposes  ;  and  if  he  does  so,  or  if  his  fences 
encroach  upon  the  road,  the  owner  of  the  road 
may  have  an  action  against  him.  Lambert  v. 
Hoke,  14  Johns.,  383  ;  Herrick  v.  Stover,  5 
Wend.,  580.  In  short,  the  road  is  the  private 
property  of  the  applicant.  In  the  words  of  the 
statute,  the  road  "shall  be  for  the  use  of  such 
applicant,  his  heirs  and  assigns." 

This  right  of  way  is  an  incorporeal  heredita- 
ment, in  which  the  owner  has  an  estate  of  in- 
heritance. The  owner  of  the  land  over  which 
the  road  is  laid  has  not  lost  the  entire  fee,  but 
he  has  lost  the  beneficial  use  and  enjoyment  of 
1 43*]  his  property  forever.  It  *is  not,  how- 
ever, material  t»  inquire  what  quantum  of  in- 
terest has  passed  from  him.  It  is  enough  that 
some  interest — some  portion  of  his  estate,  no 
matter  how  small— has  been  taken  from  him 
without  his  consent.  The  property  of  A  is 
taken,  without  his  permission,  and  transferred 
to  B.  Can  such  a  thing  be  rightfully  done  ? 
Has  the  Legislature  any  power  to  say  it  may  be 
done? 

I  will  not  stop  to  inquire  whether  the  dam- 
ages must  not  be  paid  before  the  title  will  pass. 
The  difficulty  lies  deeper  than  that.  Whatever 
sum  may  be  tendered,  or  however  ample  may 
be  the  provision  for  compensation, the  question 
still  remains,  can  the  Legislature  compel  any 
man  to  sell  his  land  or  bis  goods,  or  any  inter- 
est in  them,  to  his  neighbor,  when  the  property 
is  not  to  be  applied  to  public  use?  Or,  must  it 
be  left  to  the  owner  to  say,  when,  to  whom, 
and  upon  what  terms  he  will  part  with  his 
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property,  or  whether  be  will  part  with  it  at  all? 

The  right  to  take  private  property  for  pub- 
lic purposes  is  one  of  the  inherent  attributes  of 
sovereignty,  and  exists  in  every  independent 
government.  Private  interests  must  yield  to 
public  necessity.  But  even  this  right  of  emi- 
nent domain  cannot  be  exercised  without  mak- 
ing just  compensation  to  the  owner  of  the  prop- 
erty. Const.,  Art.  7,  sec.  6.  And  thus,  what 
would  otherwise  be  a  burden  upon  a  single  in- 
dividual, has  been  made  to  fall  equally  upon 
every  member  of  the  State.  But  there  is  no 
provision  in  the  Constitution  that  just  compen- 
sation shall  be  made  to  the  owner  when  his 
property  is  taken  for  private  purposes  ;  and  if 
the  power  exists  to  take  the  property  of  one 
man  without  his  consent  and  transfer  it  to  an- 
other, it  may  be  exercised  without  any  refer- 
ence to  the  question  of  compensation.  The 
power  of  making  bargains  for  individuals  has 
not  been  delegated  to  any  branch  of  the  gov- 
ernment, and  if  the  title  of  A  can.  without  his 
fault,  be  transferred  to  B,  it  may  as  well  be 
done  without  as  with  a  consideration.  This 
view  of  the  question  is  sufficient  to  put  us  upon 
the  inquiry,  where  can  the  power  be  found  to 
pass  such  a  law  as  that  under  which  the  de- 
fendants attempt  to  justify  their  entry  upon 
the  plaintiff's  land?  *It  is  not  to  be[*144 
presumed  that  such  a  power  exists,  and  those 
who  set  it  up  should  tell  where  it  may  be 
found. 

Under  our  form  of  government  the  Legisla- 
ture is  not  supreme.  It  is  only  one  of  the  or- 
gans of  that  absolute  sovereignty  which  re- 
sides in  the  whole  body  of  the  people.  Like 
other  departments  of  the  government,  it  can 
only  exercise  such  powers  as  have  been  dele- 
gated to  it ;  and  when  it  steps  beyond  that 
boundary,  its  acts,  like  those  of  the  most  hum- 
ble magistrate  in  the  State  who  transcends  his 
jurisdiction,  are  utterly  void.  Where,  then, 
shall  we  find  a  delegation  of  power  to  the  Leg- 
islature to  take  the  properly  of  A  and  give  it 
to  B,  either  with  or  without  compensation  ? 
Only  oneclause  of  the  Constitution  can  be  cited 
in  support  of  the  power,  and  that  is  the  1st 
section  of  the  1st  Article.where  the  people  have 
declared  that  "  The  Legislative  power  of  this 
State  shall  be  vested  in  a  Senate  and  Assem- 
bly." It  is  readily  admitted  that  the  two  Houses, 
subject  only  to  the  qualified  negative  of  the 
Governor,  possess  all  "the  legislative  power  of 
this  State;"  but  the  question  immediately  pre- 
sents itself,  what  is  that  "legislative  power," 
and  how  far  does  it  extend?  Does  it  reach  the 
life,  liberty  or  property  of  a  citizen  who  is  not 
charged  with  a  transgression  of  the  laws,  and 
when  the  sacrifice  is  not  demanded  by  a  just  re- 
gard for  the  public  welfare?  In  Wilkinson  v.  Le- 
land,  2  Pet., 657, Mr.  J.  Story  says:  "The  funda- 
mental maxims  of  a  free  government  seem  to 
require  that  the  rights  of  personal  liberty  and 
private  property  should  be  held  sacred.  At 
least,  no  court  of  justice  in  this  country  would 
be  warranted  in  assuming  that  the  ppwer  to 
violate  and  disregard  them— a  power  so  repug- 
nant to  the  common  principles  of  justice  and 
civil  liberty — lurked  under  any  general  grant 
of  legislative  authority,  or  ought  to  be  implied 
from  any  general  expressions  of  the  will  of  the 
people.  The  people  ought  not  to  be  presumed 
to  part  with  rights  so  vital  to  their  security 
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and  well  being,  without  very  strong  and  direct 
expressions  of  such  an  intention."  He  added; 
"  We  know  of  no  case  in  which  a  legislative 
Act  to  transfer  the  property  of  A  to  B,  without 
145*]  his  consent,  has  ever  *been  held  a  con- 
stitutional exercise  of  legislative  power  in  any 
State  in  the  Union.  On  the  contrary,  it  has 
been  constantly  resisted  as  inconsistent  with 
just  principles,  by  every  judicial  tribunal  in 
which  it  has  been  attempted  to  be  enforced." 
See,  also,  2  Kent,  Corn.,  13,  340,  and  cases 
cited.  The  security  of  life,  liberty  and  prop- 
erty, lies  at  the  foundation  of  the  social  com 
pact;  and  to  say  that  this  grant  of  "legislative 
power"  includes  the  right  to  attack  private 
property,  is  equivalent  to  saying  that  the  peo- 
ple have  delegated  to  their  servants  the  power 
of  defeating  one  of  the  great  ends  for  which 
the  government  was  established.  If  there  was 
not  one  word  of  qualification  in  the  whole  in- 
strument,! should  feel  great  difficulty  in  bring- 
ing myself  to  the  conclusion  that  the  clause 
under  consideration  had  clothed  the  Legisla- 
ture with  despotic  power;  and  such  is  the  ex- 
tent of  their  authority  if  they  can  take  the 
property  of  A,  either  with  or  without  compen- 
sation, and  give  it  to  B.  "The  legislative  pow- 
er of  this  State"  does  not  reach  to  such  an  un- 
warrantable extent.  Neither  life,  liberty  nor 
property,  except  when  forfeited  by  crime,  or 
-when  the  latter  is  taken  for  public  use,  falls 
within  the  scope  of  the  power.  Such,  at  least, 
are  my  present  impressions. 

But  the  question  does  not  necessarily  turn 
on  the  section  granting  legislative  power.  The 
people  have  added  negative  words,  which 
should  put  the  matter  at  rest.  "No  member 
of  this  State  shall  be  disfranchised, or  deprived 
of  any  of  the  rights  or  privileges  secured  to  any 
citizen  thereof,  unless  by  the  law  of  the  land, 
or  the  judgment  of  his  peers."  Const.,  Art. 7, 
sec.  1.  The  words  "  by  the  law  of  the  land," 
as  here  used,  do  not  mean  a  statute  passed  for 
the  purpose  of  working  the  wrong.  That  con 
struction  would  render  the  restriction  absolute- 
ly nugatory,  and  turn  this  part  of  the  Consti- 
tution into  mere  nonsense.  The  people  would 
be  made  to  say  to  the  two  Houses:  "You  shall 
be  vested  with  'the  legislative  power  of  the 
State  ; '  but  no  one  'shall  be  disfranchised,  or 
deprived  of  any  of  the  rights  or  privileges'  of 
&  citizen,  unless  you  pass  a  statute  for  that  pur- 
pose ;"  in  other  words:  "You  shall  not  do  the 
146*]  *wrong,  unless  you  choose  to  do  it." 
The  section  was  taken  with  some  modifications 
from  a  part  of  the  29th  chapter  of  Magna 
Charta, which  provided, that  no  freeman  should 
be  taken,  or  imprisoned,  or  be  disseised  of  his 
freehold,  etc.,  but  by  lawful  judgment  of  his 
peers, or  by  the  law  of  the  land.  Ld.  Coke  in  his 
commentary  upon  this  statute  says,  that  these 
words, "by  the  law  of  the  laud,"  mean  "by  the 
due  course  and  process  of  law;"  which  he  aft- 
erwards explains  to  be,  "by  indictment  or  pre- 
sentment of  good  and  lawful  men,  where  such 
deeds  be  done  in  due  manner,  or  by  writ  orig- 
inal of  the  common  law."  2  Inst.,  45,50.  In 
North  Carolina  and  Tennessee,  where  they  have 
copied  almost  literally  this  part  of  the  29th 
chapter  of  Magna  Charta,  the  terms  "  law  of 
the  land"  have  received  the  same  construction. 
Holce  v.  Henderson,  4  Dev. ,  1  ;  Jones  v.  Pern/, 
10  Yerg.,  59  ;  and  see,  3  Story,  Const.  U.  S., 
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661  ;  2  Kent,  Com.,  13.  The  meaning  of  the 
section,  then,  seems  to  be,  that  no  member  of 
the  State  shall  be  disfranchised, or  deprived  of 
any  of  his  rights  or  privileges,  unless  the  mat- 
ter shall  be  adjudged  against  him  upon  trial 
had  according  to  the  course  of  the  common 
law.  It  must  be  ascertained  judicially  that  he 
has  forfeited  his  privileges,  or  that  some  one 
else  has  a  superior  title  to  the  property  he  pos- 
sesses, before  either  of  them  can  be  taken 
from  him.  It  cannot  be  done  by  mere  legisla- 
tion. 

But  if  there  can  be  a  doubt  upon  the  1st  sec- 
tion of  the  ?th  Article,  there  can,  I  think,  be 
none  that  the  7th  section  of  the  same  Article 
covers  the  case.  "No  person  shall  be  deprived 
of  life,  liberty,  or  property,  without  due  proc- 
ess of  law;  nor  shall  private  property  be  taken 
for  public  use,  without  just  compensation." 
In  the  Matter  of  Albany  St.,  11  Wend.,  149, 
where  it  was  held  that  private  property  could 
not  be  taken  for  any  other  than  public  use,  Ch. 
J.  Savage  went  mainly  upon  the  implication 
contained  in  the  last  member  of  the  clause  just 
cited.  He  said:  "The  Constitution,  by  author- 
izing the  appropriation  of  private  property  to 
public  use,  impliedly  declares  that,  for  any 
other  use.  private  property  *shall  not  [*147 
be  taken  from  one  and  applied  to  the  private 
use  of  another."  And  in  Bloodgood  v.  R.R.Oo., 
18  Wend., 59, Mr. Senator  Tracy  said  the  words 
should  be  construed  "  as  equivalent  to  a  con- 
stitutional declaration,  that  private  property, 
without  the  consent  of  the  owner,  shall  betak- 
en only  for  the  public  use,  and  then  only  upon 
a  just  compensation."  I  feel  no  disposition  to 
question  the  soundness  of  these  views ;  but 
still  it  seems  to  me  that  the  case  stands  strong- 
er upon  the  first  member  of  the  clause  :  "  No 
person  shall  be  deprived  of  life.liberty  or  prop- 
erty, without  due  process  of  law."  The  words 
"due  process  of  law,"  in  this  place,  cannot 
mean  less  than  a  prosecution  or  suit  instituted 
and  conducted  according  to  the  prescribed 
forms  and  solemnities  for  ascertaining  guilt.or 
determining  the  title  to  property.  It  will  be 
seen  that  the  same  measure  of  protection  against 
legislative  encroachment  is  extended  to  life, 
liberty  and  property ;  and  if  the  latter  can  be 
taken  without  a  forensic  trial  and  judgment, 
there  is  no  security  for  the  others.  If  the  Leg- 
islature can  take  the  property  of  A  and  trans- 
fer it  to  B,  they  can  take  A  himself,  and  either 
shut  him  up  in  prison,  or  put  him  to  death. 
But  none  of  these  things  can  be  done  by  mere 
legislation.  There  must  be  "  due  process  of 
law."  Perhaps  the  whole  clause  should  be  read 
together,  Matter  of  John  and  Cherry  Sts.,  19 
Wend.,  659,  and  then  if  it  do  not,  as  I  have 
supposed, amount  to  a  direct  prohibition  against 
taking  the  property  of  one  and  giving  it  to  an- 
other, it  contains,  at  the  least,  an  implication 
too  strong  to  be  resisted  that  such  an  act  can- 
not be  done. 

Of  course,  I  shall  not  be  understood  as  say- 
ing that  a  trial  and  judgment  are  necessary  in 
exercising  the  right  of  eminent  domain.  When 
private  property  is  taken  for  public  use,  the 
only  restriction  is  that  just  compensation  shall 
be  made  to  the  owner.  But  when  one  man 
wants  the  property  of  another,  I  mean  to  say 
that  the  Legislature  cannot  aid  him  in  making 
the  acquisition. 
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This  question  is  only  new  with  us  in  its  ap- 
148*J  plication  to  private  *roads.  That  astat- 
ute  is  unconstitutional  and  void  which  author- 
izes the  transfer  of  one  man's  property  to  an- 
other without  the  consent  of  the  owner,  and 
although  compensation  is  made,  wasadjudged 
by  this  court  in  the  Matter  of  Albany  St.,  11 
Wend.,  149;  and  again  in  the  Matter  of  John 
and  Cherry  St»,  19  Id..  659.  The  same  doc- 
trine was  held  by  the  CJianceUor  in  Varick  v. 
Smith,  5  Paige,  137;  and  it  was  admitted  by  all 
the  members  of  the  Court  of  Errors  who  de- 
livered opinions  in  Bloodgood  v.  R.  R.  Co.,  18 
Id.,  9.  I  might  have  contented  myself  with 
referring  to  these  cases  as  settling  the  ques- 
tion; but  in  so  grave  a  matter  as  that  of  de- 
claring an  Act  of  the  Legislature  unconstitu- 
tional and  void,  I  wished  very  briefly  to  assign 
the  reasons  which  had  conducted  me  to  that 
conclusion. 

There  cannot  be  a  very  great  number  of  pri- 
vate roads  in  the  State;  and  as  to  most  of  those 
which  exist,  it  is  probable  that  the  land  own- 
ers have  in  one  form  or  another  consented  to 
their  use.  And  when  we  consider  how  liber- 
ally public  roads  have  already  been  opened, 
and  how  easily  they  may  be  obtained  when 
wanted,  there  cannot  be  many  individuals  who 
will  be  affected  by  our  decision.  But  whatever 
consequences  may  follow,  I  am  of  opinion  that 
a  private  road  cannot  be  laid  out  without  the 
consent  of  the  owner  of  the  land  over  which  it 
passes. 

Co-wren,  J.,  concurred. 

Nelson,  Ch.  J.,  dissenting.  I  cannot  con- 
cur in  the  opinion  that  the  statute  authorizing 
the  laying  out  of  private  roads  is  unconstitu- 
tional and  void.  It  was  first  enacted  by  the 
Colonial  Legislature  in  1772,  and  has  been  in 
force  in  the  Colony  and  State  ever  since,  a  pe- 
riod of  about  seventy  years.  See,  2  L.  of  N. 
Y.,  664,  sec.  19,  Van  Sch.  ed. ;  Id.,  723,  sec.  2; 
1  L.  of  N.  Y.,  189,  141,  sees.  2,  13,  Jones  & 
Var.  ed.;  2  R.  L.  of  1813,  p.  276,  sec.  20;  1  R. 
S..  517,  sees.  77-79.  (And  see,  3  L.  of  N.  Y. , 
258,  sec.  17,  Web.  ed. :  1  L.  of  N.  Y.,  595,  sec. 
16  Kent  &  R.  ed.)  Its  constitutionality  has 
never  before,  so  far  as  I  know,  been  doubted. 
149*]  *Two  points  were  taken  in  argument 
either  of  which,  it  was  supposed,  would  be 
sufficient  to  require  us  to  adjudge  the  Act  in 
question  invalid.  They  are  based  upon  the 
provisions  in  our  State  Constitution,  which  de- 
clare: 1 .  That  private  property  shall  not  be 
taken  for  public  use  without  just  compensa 
lion;  and  2.  That  no  person  shall  be  deprived 
of  life,  liberty  or  property,  without  due  proc- 
ess of  law.  Const,  of  N.  Y.,  1821,  Art.  7,  sec. 
7.  The  old  Constitution  of  1777  embraced 
neither  of  these  provisions,  though  the  latter 
formed  a  part  of  the  bill  of  rights  passed  in 
January,  1787,  1  R.  L.  of  1813.  p.  47,  sec.  2, 
and,  of  course,  has  stood  fifty  six  years  cotem- 
porary  with  the  statute  under  consideration. 
Both  clauses  are  found  in  the  amendments  to 
the  Constitution  of  the  U.  S.,  Art.  5;  but  this 
was  designed  as  a  limitation  of  the  powers  of 
the  National  Government,  and  is  inapplicable 
to  the  legislation  of  the  States.  Barron  v. 
Mayor,  etc.  of  Baltimore,  7  Pet.,  243;  Livingston 
v.  Mayor,  etc.  of  N.  7.,  8  Wend.,  85;  2  Cow., 
818,  and  n.  b. 
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1.  It  is  said  the  laying  out  of  a  private  road 
over  the  land  of  another  is  an  appropriation  of 
the  property  for  private  and  not  for  public 
purposes,  and  therefore  a  violation  of  the  spirit 
of  that  clause  in  the  Constitution  which  forbids 
the  taking  of  it  for  public  use  without  making 
just  compensation.  Whether  the  security  of 
the  citizen  against  such  arbitrary  legislation  as- 
the  argument  contemplates,  depends  upon  tLi» 
clause  of  the  Constitution,  or  rests  upon  the 
broader  and  more  solid  ground  of  natural  right 
never  delegated  by  the  people  to  the  law  mak- 
ing power,  it  is  unnecessary  now  to  inquire.  I 
am  far  from  disputing  the  existence  of  the  rule 
itself.  Private  property  cannot  be  taken  for 
strictly  private  purposes  without  the  consent 
of  the  owner,  whether  compensation  be  pro- 
vided or  not.  But  I  deny  that  the  statute  au- 
thorizing the  laying  out  of  private  ways  is  at 
all  in  conflict  with  the  general  rule.  The  con- 
struction of  roads  and  bridges  is  a  power  be- 
longing to  all  governments,  in  the  exercise  of 
which  every  citizen  or  subject  is  deeply  con- 
cerned. Works  of  this  nature  are  indispensable 
*to  the  prosperity  of  a  country.  They  [*  1 5O 
must  begin  with  its  earliest  settlement  and 
keep  pace  with  its  advancement  in  population, 
in  commerce  and  social  enjoyment.  So  inti- 
mately are  they  interwoven  with  individual 
enterprise  and  the  public  welfare,  that  their  es- 
tablishment and  regulation  have  hitherto  been 
regarded  as  an  essential  branch  of  internal  po- 
lice; the  first  to  be  attended  to,  and  the  last  to 
be  neglected.  Private  roads  in  the  settlement  of 
a  country  are  often  as  necessary  for  the  accom- 
modation of  the  inhabitants,  as  those  of  a  pub- 
lic nature.  Thoroughfares  and  highways  can- 
not be  made  to  traverse  every  part  of  the  ter- 
ritory, so  as  to  reach  the  dwellings  of  all  who 
need  their  use.  And  what  must  be  the  una- 
voidable result,  if  the  power  to  lay  out  private 
roads  under  public  authority  be  denied?  We 
have  in  this  State  about  800  towns,  and  I  doubt 
not  there  may  be  an  average  of  some  two  or 
three  private  roads  in  each,  accommodating 
probably  4,000  or  more  inhabitants.  Is  not  the 
public  interest  concerned  that  they  shall  have 
access  to  our  highways  and  thoroughfares?  If 
it  be  refused  them,  how  are  they  to  discharge 
the  various  duties  enjoined  by  law,  or  enjoy 
the  privileges  which  the  law  was  intended  to 
secure  to  Ihem?  With  what  propriety  can 
they  be  called  on  to  work  upon  the  high- 
ways, to  serve  in  the  militia,  as  jurors,  or  as 
public  officers,  when  they  cannot  leave  their 
possessions  without  committing  a  trespass?  In 
what  way  are  they  to  exercise  the  elective  fran- 
chise, or  avail  themselves  of  the  numerous 
rights,  civil  and  political,  designed  by  govern- 
ment as  the  common  property  of  all?  A  de- 
nial of  the  power  in  question  would  operate 
like  a  sentence  of  disfranchisement  and  out- 
lawry pronounced  against  them,  though  charge- 
able with  nothing  save  misfortune. 

The  considerations  thus  briefly  suggested, 
and  others  of  a  like  nature  which  might  bead- 
verted  to,  are  sufficient  to  show  that  thetnking 
of  private  property,  under  legislative  authori- 
ty, for  the  purpose  of  being  used  as  a  road, 
whether  to  accommodate  one  man  or  more, 
falls  strictly  within  the  right  of  eminent  do- 
main; a  right  that  no  one  disputes,  and  under 
which  the  government  *may  always  [*151 
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take  the  property  of  the  citizen  if  the  public 
interest  or  welfare  demand  it.  All  our  grants 
to  individuals  and  corporate  bodies  for  the  pur- 
pose of  making  turnpikes,  bridges,  railroads 
and  canals,  for  establishing  ferries,  erecting 
wharves  and  basins,  and  draining  swamps, 
marshes,  etc.,  stand  upon  this  principle.  Com. 
v.  Breed,  4  Pick.,  460,  463;  Cotrill  v.  Myrick,  3 
Fairf.,  222,  233;  Dyerv.  Tuscaloosa  Bridge  Co. , 
2  Port.,  296,  303;  Boston  Water  Power  Co.  v. 
E.  R.  Co.,  23  Pick.,  394,  395 ;  2  Kent,  Com., 
340,  4th  ed.  and  the  notes.  And  I  assent  to  the 
proposition  laid  down  by  Chancellor  Wai- 
worth  in  Beekman  v.  R.  R.  Co.,  3  Paige,  73, 
viz.:  that  "If  the  public  interest  can  be  in  any 
way  promoted  by  the  taking  of  private  prop- 
erty, it  must  rest  with  the  wisdom  of  the  Leg- 
islature to  determine  whether  the  benefit  to 
the  public  will  be  of  sufficient  importance  to 
render  it  expedient  for  them  to  exercise  the 
right  of  eminent  domain."  See,  also,  Varickv. 
Smith,  5  Paige,  137;  Com.  v.  Breed,  4  Pick., 
463,  per  Morton,  J.;  Boston  Water  Power  Co.  v. 
R.  R.  Co  ,  23  Pick.,  394,  395,  per  Shaw,  Ch  J. ; 
4  Kent,  Com.,  340,  4th  ed.,  n.  In  Pennsylva- 
nia it  has  been  expressly  decided,  notwith 
standing  a  clause  in  their  Constitution  similar 
to  the  one  in  ours,  that  the  Legislature  may 
authorize  the  laying  out  of  private  ways  for 
the  purpose  of  enabling  citizens  to  reach  the 
public  thoroughfares.  Harvey  v.  Thomas,  10 
Watts,  63.  (b) 

2.  As  to  the  clause  in  the  Constitution  de- 
claring that  no  person  shall  be  deprived  of  his 
property  without  due  process  of  law,  Art.  7, 
sec.  7,  it  is  sufficient  to  refer  to  the  authorities 
establishing  that  this  provision  has  no  neces 
152*]  sary  application  where  *the  govern- 
ment, in  the  exercise  of  the  right  of  eminent 
domain,  authorizes  the  taking  of  private  prop- 
erty for  public  purposes.    Livingston  v.  Mayor, 
etc.,  ofN.  T.,  8  Wend.,  85;  Bloodgood  v.  R.  R. 
Co.,  IS  Id.,  1;  Beekman  v.  R.  R.  Co.,  3  Paige, 
45  ;   Varick  v.  Smith,  5  Id.,  137. 

3.  There  is  another  view  of  this  question 
which  appears  to  me  decisive.    I  have  already 
stated  that  the  Statute  for  Laying  Out  Private 
Roads  was  passed  in  1772,  and  has  been  in  full 
and  active  operation  ever  since.    The  old  Con- 
stitution was  adopted  in   April,    1777,   and, 
among  other  things,  ordained  "  that  such  parts 
of  the  common  law  of  England,  etc.,  and  of 
the  Acts  of  the  Legislature  of  the  Colony  of 
New  York,  as  together  did  form  the  law  of 
the  said  Colony  on  the  19th  of  April,  1775, 
shall  be  and  continue  the  law  of  this  State," 
subject  to  modification  by  the  Legislature.  An 
exception  is  then  made  in  respect  to  all  laws 
repugnant  to  the  Constitution.    Const,  of  1777, 
sec.  35.    As  there  is  nothing  to  be  found,  how- 
ever, in  any  of  its  provisions  at  variance  with 
the  right  of  authorizing  the  laying  out  of  pri- 
vate roads,  the  section  quoted  amounts  to  a 
direct  constitutional  affirmance  of  the  Act  of 
1772.     Our  present  Constitution,  which  was 
adopted  in  1821,  ordained  that  "  Such  parts  of 

(b)  The  provision  in  the  Constitution  of  Pennsyl- 
vania is  thus :  "Nor  shall  any  man's  property  be 
taken  or  applied  to  public  use,  without  the  consent 
of  his  representatives,  and  without  just  compensa- 
tion being  made."  Art.  9,  sec.  10.  It  also  provides, 
that  no  person  shall  "be  deprived  of  his  life,  liberty 
or  property,  unless  by  the  judgment  of  his  peers, 
or  the  law  of  the  land."  Art.  9,  sec.  9. 
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the  common  law,  etc.,  and  such  Acts  of  the 
Legislature  as  are  now  in  force,  shall  be  and 
continue  the  law  of  this  State,"  subject  to  al- 
teration by  the  Legislature ;  and  then  an  ex- 
ception is  added  similar  to  the  one  contained 
in  the  former  Constitution.  Const,  of  1821, 
art.  7,  sec.  13.  Now  I  find  no  direct  assertion 
of  any  principle  in  the  new  Constitution  to- 
which  the  statute  in  question  can  be  said  to  be 
repugnant.  The  clause  forbidding  private 
property  to  be  taken  for  public  use  without 
just  compensation  does  not  reach  it ;  or,  if  it 
does,  the  condition  has  been  complied  with,  as- 
the  statute  expressly  provides  for  compensa- 
tion. Even  were  it  conceded  that  the  statute 
id  in  violation  of  natural  right,  still  the  people 
might  adopt  it,  if  they  thought  proper,  as  a 
part  of  the  fundamental  law  of  the  State ;  and 
I  think  they  have  done  so.  The  only  other 
clause  of  the  Constitution  *to  which  [*153 
the  statute  can  be  said  to  be  repugnant  is  the 
one  which  forbids  that  any  citizen  shall  be  de- 
prived of  his  property  without  due  process  of 
law.  This,  we  have  seen,  was  contained  in 
the  Bill  of  Rights,  passed  in  January,  1787, 
and,  of  course,  stood  upon  the  statute  book, 
along  with  the  Act  in  question,  for  about 
thirty-five  years  preceding  the  adoption  of  the 
new  Constitution,  and  has  since  existed  in  the 
form  of  a  constitutional  provision  for  about 
twenty-two  years ;  and  during  all  that  time 
neither  lawyer  nor  layman ,  legislator  nor  j  udge, 
has  ventured  to  suggest  there  was  a  discrep- 
ancy between  the  fundamental  law  and  the 
statute.  As  the  legislative,  professional  and 
judicial  intelligence  of  the  State  for  the  last 
half  century  has  failed  to  discover  any  such 
discrepancy,  and  the  people  have  acted  under 
the  statute  for  so  long  a  period  without  a  doubt 
of  its  validity  being  raised,  this  practical  ap- 
proval of  its  provisions,  as  well  as  of  the  Con- 
stitution, should  be  regarded  as  decisive  in 
favor  of  the  interpretation  which  harmonizes 
both.  There  can  be  no  doubt  the  universal 
opinion  heretofore  has  been  that  the  law  au- 
thorizing the  laying  out  of  private  roads  stands- 
upon  the  same  principle  with  the  law  in  re- 
spect to  highways;  and  that  all  these  improve- 
ments, if  not  equally  necessary,  are  at  least  so 
much  a  matter  of  public  concern  as  to  justify 
the  full  exercise  of  the  right  of  eminent  do- 
main. 

I  will  add,  if  the  government  of  this  State 
does  not  possess  the  power  of  authorizing  the 
laying  out  of  private  roads,  it  is  probably  the 
only  State  Government  in  the  Union  to  which 
the  power  has  been  denied  ;  and  I  may  prob- 
ably say  the  only  government  in  the  world. 

Judgment  for  the  plaintiff. 

Followed— 1  Civ.  Pro.,  326. 

Private  property— Owner  cannot  be  devested  nf, with- 
out due  process  of  law— Cannot  be  taken  for  jrrivate 
use.  Distinguished— 3  N.  Y.,  200;  16  How.  Pr.,  319. 

Explained-6  Hill,  48 ;  4  How.  Pr.,  108 :  1  E.  D.  S.. 
709:  40  Am.  Dec.,  387. 

Reviewed— 5  Barb.,  481. 

Approved— 6  N.  Y.,  368;  27  Iowa, 51;  1  Am.  Rep.,  231. 

Cited  in-5  Hill,  360 ;  5  Denio,  264 ;  13  N.  Y.,  391 :  21 
N.  Y.,  599 ;  39  N.  Y.,  180 ;  45  N.  Y.,  *58 ;  57  N.  Y.,  477  ; 
61  N.  Y.,  468  ;  66  N.  Y..  571 ;  23  Am.  Rep.,  88 :  2  Keyes, 
395 ;  6  Trans.  App.,  190,  275 ;  4  Hun,  209 :  3  Barb.,  47, 
281 ;  4  Barb.,  301 ;  5  Barb.,  483;  7  Barb.,  308:  8  Barb.. 
488 ;  11  Barb..  31.  32 ;  20  Barb.,  218 ;  2  T.  &  C..  148 :  6 
T.  &  C.,  519;  12  How.  Pr.,  250;  45  How.  Pr.,  247;  48- 
How.  Pr.,  174;  2  Park.,  344,  513;  43  Super.,  91,  237;  6 
Daly,  186 ;  3  Leg.  Obs.,  27 :  8  Leg.  Obs.,  245 ;  12  Leg. 
Obs.,  115 ;  13  Wall.,  662 :  1  Curt.,  326 ;  2  Allen,  382 ;  22 
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Cal..  318:  61  III..  118:  21  Ind.,  334;  30  Mich.,  210;  11 
Minn.,  497;  i:J  Minn.,  :hW;  41  Mo..  371:  49  Am.  Dec., 
244 ;  4  Orejr..  333 :  18  Am.  Hep.,  288. 

Legislature—  Limited  power*  of—Excewlve  lega- 
tion. Approved— 20  Barb..  199.  218 ;  11  How.  Pr., 322 ; 
in  Iowa,  51 ;  1  Am.  Rep..  231. 

Cited  in-13  N.  Y..  391 :  35  N.  Y..  306 ;  63  N.  Y..  141 ; 
13  Am.  Hep..  4*9 :  55  N.  Y.,  55 :  4  Barb.,  78  :  6  Barb.. 
44*4 :  18  Barb..  634 :  19  Barb.,  170 :  12  How.  Pr..  250 ;  45 
How.  Pr.,  247;  48  How.  Pr..  174:  2  Abb.  Pr.,  61:  2 
Park..  454:  2  Kob.,  2«0:  3  Co.  K.,  1<H;  13  Wall.,  662; 

47  Wls..  200 ;  7  Kan.,  87 ;  41  Mo.,  371 ;  31  N.  J.  L.,  60 ; 

48  N.  H.,  60;  2  Am.  Hep.,  178;  29  Wis.,  682:  9  Am. 
Rep.,  63 ;  47  Miss.,  707 ;  12  Am.  Hep.,  455 ;  6  Neb.,  43  ; 
29  Am.  Hep..  359.  360. 

"Law  of  the  land"— "  Due  proce**  of  law"— Con- 
struction of  uhrafes.  Reviewed— 6  Barb.,  481.  482. 

Cited  m-3  N.  Y.,  517 ;  53  Am.  Dec.,  338;  ION.  Y., 
397:  12  N.Y.,309:  13  N.  Y.,  416,  435,  433,  446  ;  15  N. 
Y.,  563 :  21  N.  Y.,  599  ;  35  N.  Y.,  306 ;  37  N.  Y..  682  ;  20 
Hun,  465;  25  Hun,  323 ;  3  Barb..  281 ;  9  Barb.,  552 ;  37 
Barb..  455;  3  How.  Pr.,  353;  13  How.  Pr.,  209;  24 
How.  Pr..  152 ;  30  How.  Pr.,  45*  :  66  How.  Pr.,  500 :  15 
Abb.  Pr.,  119:  2  Sandf.,  107;  18  How.  U.  8.,  280;  2 
Allen.  382 ;  30  Wis..  147 ;  11  Am.  Rep.,  564. 

Private  road— Consent  of  owner  of  land.  Explained 
—4  Hc-w.  Pr.,  108. 

Distinguished— 108  Mass.,  206. 

Cited  in-62  Barb.,  314 :  32  Cal.,  246 ;  39  111.,  116;  24 
Wis.,  9L ;  1  Am.  Rep.,  162:  67  Pa,  St.,  492;  6  Am.  Rep., 
459.  460 :  43  Ind.,  460 ;  13  Am.  Rep..  403 ;  4  Oreg.,  322: 
18  Am.  Rep.,  288. 
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STEBBINS  &'  THURBER. 

Covenant  to  Sell  Lands  and  Apply  Proceeds — 
Diligence — Pleading — Assignment  of  Breach — 
Demurrer. 

A  covenant  was  entered  into  between  S.  and  T., 
of  the  one  part,  and  B.  of  the  other,  wherein  S., 
who  owned  certain  lands,  agreed  to  sell  them  to  the 
best  advantage  he  could  obtain  for  them  in  cash  be- 
tween the  date  of  the  covenant  and  the  first  of  Oc- 
tober then  next,  and  pay  the  proceeds  to  B.,  within 
the  time  mentioned,  to  apply  on  a  mortgage  exe- 
cuted to  him  by  S.;  after  which  followed  this  clause : 
"Now,  therefore,  we  agree  that  the  said  moneys  so 
received  as  aforesaid  shall  be  paid  to  said  B.,  etc., 
and  that  said  S.  shall  use  all  necessary  care  and  dili- 
arence  in  the  sale  of  said  lots."  Held,  an  undertak- 
ing by  S.  and  T.  that,  among  other  things,  S.  should 
use  all  necessary  care  and  diligence  to  make  sales 
within  the  time  specified,  and  that  he  should  use  the 
like  care  and  diligence  to  sell  to  the  best  advantage 
or  for  the  best  price  which  could  be  obtained  within 
the  same  period. 

Where,  in  an  action  on  such  covenant,  one  of  the 
breaches  assigned  was  that  "  the  defendants  or  ci- 
ther of  them  did  not  pay  the  proceeds  of  the  sale  to 
the  plaintiff,"  without  alleging  that  any  sale  had 
been  made;  held  bad  on  special  demurrer. 

So  of  a  breach  that  "  S.  did  not  sell  and  dispose  of 
the  lands  to  the  best  advantage  or  for  the  most  he 
could  obtain."  without  showing  whether  the  plaint- 
iff meant  to  go  for  improperly  omitting  to  sell  at 
all.  or  for  selling  at  too  low  a  price. 

Otherwise  of  a  breach  following  and  negating  the 
words  of  the  covenant;  e.  g.,  that  S.  did  not  use  all 
necessary  care  and  diligence  in  the  sale  of  the  lands. 

As  a  general  rule,  it  is  sufficient,  in  assigning  a 
breach,  to  follow  and  negative  the  words  of  the 
covenant. 

An  exception  to  the  rule  obtains  where  this  mode 
of  pleading  does  not  necessarily  amount  to  a  breach. 
Per  Bronson,  J. 

When  the  pleader  undertakes  to  assign  a  breach 
coming  within  the  substance,  effect  or  intent  of  the 
covenant,  be  is  held  to  a  more  strict  rule  than  when 
he  follows,  either  negatively  or  affirmatively,  as 
the  ease  may  be,  the  words  of  the  contract.  Per 
Bronson.  J. 

Where  a  declaration  in  covenant  assigns  several 
distinct  breaches,  some  of  which  are  good,  but 
others  bad,  and  the  defendant  interposes  a  demur- 
rer going  to  the  whole  declaration,  the  plaintiff  will 
be  entitled  to  judgment  on  the  demurrer. 

The  defendant,  under  such  circumstances,  should 
plead  to  the  breaches  which  are  well  assigned,  and 
demur  to  the  others. 
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Citations— 6  Taunt.,  46 :  Com.  Dig.,  Pleader,  C,  46. 
47;  6  Johns.,  168:  8  Johns,.  Ill;  2  Gill.  &  J..  430 ;  I 
Hall.  33;  I  Chit.  F1..36.1).  38fi,  ed.  1837;  11  Johns.,  6; 
1  Wend..  182 ;  4  Wend.,  649. 

COVENANT,  upon  the  following  agreement 
under  the  bands  and  seals  of  the  defend- 
ants: "  This  agreement  made  this  27th  day 
of  January,  in  the  year  one  thousand  eight 
hundred  and  thirty-seven,  between  Jared  N. 
Stebbins  and  Philip  Thurber  of  *ihe  [*lft5 
one  part  and  William  8.  Brown  of  the  other 
part:  Whereas,  the  said  Jared  N.  Stebbins 
has  purchased  a  farm  of  the  said  William,  and 
has  given  a  mortgage  on  said  farm  for  the  pur- 
chase money  thereof,  and  for  the  purpose  of 
further  securing  the  said  purchase  money  the 
said  Jared  has  a  deed  of  the  following  lots  of 
land  situate  in  Bangor,  in  the  State  of  Maine 
[describing  them  by  numbers],  the  said  Jared 
N.  agrees  to  sell  and  dispose  of  said  lots  of 
land  to  the  best  advantage  that  he  can  obtain 
for  the  same  between  this  time  and  the  first 
day  of  October  next  for  cash,  and  pay  the  pro- 
ceeds of  said  sales  (the  ordinary  costs  and  ex- 
penses of  said  sales  excepted)  to  said  William 
S.  Brown  by  the  first  day  of  October  next, 
which  said  proceeds  are  to  be  applied  towards 
the  payment  of  the  aforesaid  mortgage.  Now, 
therefore,  we  agree  that  the  said  moneys  so  re- 
ceived as  aforesaid  shall  be  paid  to  said  Brown, 
or  so  much  thereof  as  shall  pay  off  and  satisfy 
said  mortgage,  if  there  shall  be  enough  for 
that  purpose,  and  that  said  Stebbins  shall  use 
all  necessary  care  and  diligence  in  the  sale  of 
said  lots.  Given  under  our  hands  and  seals 
the  day  and  year  above  written." 

After  setting  out  the  covenant  in  ?tcec  verba,llie 
pleader  proceeded  in  the  first  count  «s  follows: 
"And  the  said  plaintiff  in  fact  says  that  said 
Stebbins  did  not  sell  and  dispose  of  said  lota 
to  the  best  advantage,  or  for  the  most  he  could 
obtain  for  them;  nor  did  said  Stebbins  use  nec- 
essary care  and  diligence  in  the  sale  of  said 
lots,  but  on  the  contrary  used  no  care  or  dili- 
gence in  the  sale  thereof.  And  the  said  plaint- 
iff avers  that  he  has  always  been  ready  to  re- 
ceive the  avails  of  the  said  lots,  etc. ;  yet  the 
said  defendants  have  not  nor  has  either  of  them 
paid  said  plaintiff  any  sum  or  sums  of  money 
whatever,  or  any  other  thing  arising  from  said 
lots,  to  the  great  damage  of  the  said  plaintiff." 

In  the  second  count,  after  setting  out  the 
contract,  the  breaches  were,  that  Stebbins  did 
not  sell  and  dispose  of  the  lots  to  the  best  ad- 
vantage that  he  could  obtain  for  the  same;  that 
the  defendants  or  either  of  them  did  not  pay 
the  proceeds  *of  the  sale  of  the  lots,  [*15o 
or  any  sum  or  sums  of  money  whatever,  to 
the  plaintiff,  to  be  applied  towards  the  pay- 
ment of  the  mortgage;  and  that  Stebbins  did 
not  use  all  necessary  care  and  diligence  in  the 
sale  of  said  lots.  The  defendants  demurred 
to  the  declaration,  assigning  special  causes, 
and  the  plaintiff  joined  in  demurrer. 

Mr.  H.  Gay,  for  defendants. 

.'// .  S.  Bouerhton,  for  plaintiff. 

By  tJie  Court,  Bronson,  J.  The  contract 
with  its  recitals  amounts  to  this:  the  defend- 
ant Stebbins  bad  mortgaged  a  farm  to  the 
plaintiff,  and  the  plaintiff  wished  to  obtain 
further  security  for  the  payment  of  the  mort- 
gage debt.  Stebbins  owned  several  lots  of 
land  at  Bangor,  from  the  sale  of  which  the 
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whole  or  some  part  of  the  debt  might  be  paid. 
He  covenanted  with  the  plaintiff  that  he  would 
sell  the  lots  "to  the  best  advantage:"  in  other 
words,  for  the  best  price,  he  could  obtain  for 
the  same  in  cash  between  the  date  of  the  agree- 
ment and  October  1  then  next,  and  that  he 
would  "pay  the  proceeds  of  said  sales"  (de- 
ducting expenses)  to  the  plaintiff  by  the  first 
day  of  October,  to  be  applied  on  the  mortgage. 
Thus  far  we  have  nothing  but  the  several  cov- 
enant of  Stebbins.  But  Thurber  now  comes 
in  as  a  surety,  and  then  we  have  the  joint  cov- 
enant of  both  defendants  "that  the  said  mon- 
eys so  received  as  aforesaid  shall  be  paid  to 
said  Brown."  This  only  bound  Thurber  to 
see  that  the  proceeds  were  paid  over  in  case 
sales  should  be  made.  The  plaintiff  wanted 
something  more.  A  further  joint  covenant 
was,  therefore,  added,  "that  said  Stebbins  shall 
use  all  necessary  care  and  diligence  in  the  sale 
of  said  lots."  On  a  fair  construction  of  this 
covenant,  I  think  the  defendants  undertook 
for  two  things  :  first  that  Stebbins  should  use 
all  necessary  care  and  diligence  to  make  sales 
within  the  specified  time;  and  second,  that  he 
should  use  such  care  and  diligence  to  sell  the 
lots  <-to  the  best  advantage,"  or  for  the  best 
157*]  *price  that  could  be  obtained  for  the 
same  within  that  time. 

The  breaches  assigned  are  substantially  the 
same  in  both  counts.  One  breach  is,  that  the 
defendants,  or  either  of  them,  did  not  pay  the 
proceeds  of  the  sale  of  the  lots  to  the  plaintiff. 
This  is  bad.  It  can  only  be  made  out  by  ar- 
gument and  inference,  if  at  all,  that  there  were 
any  sales  or  proceeds,  and  the  demurrer  is 
special.  It  does  not  follow  from  the  fact  that 
no  proceeds  were  paid  over,  that  there  were 
any  proceeds  to  be  paid  over.  The  fact  that 
sales  were  made  and  moneys  received  by  Steb- 
bins should  have  been  directly  alleged.  Serra 
v.  Wright,  6  Taunt.,  45.  If  there  were  no  sales, 
it  is  impossible  that  there  should  be  a  breach 
of  this  covenant.  Another  breach  to  which 
objection  has  been  taken  by  special  demurrer 
is,  that  "Stebbins  did  not  sell  and  dispose  of 
the  lots  to  the  best  advantage,  or  for  the  most 
he  could  obtain  for  them."  Does  the  pleader 
mean  that  Stebbins  did  not  sell  at  all,  or  that 
he  did  not  sell  for  the  best  price  which  could 
have  been  obtained?  It  is  impossible  to  say 
which.  If  there  was  no  sale,  that  fact  should 
have  been  directly  alleged  ;  and  if  the  com 
plaint  be  that  Stebbins  sold,  but  did  not  get 
the  best  price  which  could  have  been  obtained, 
the  pleader  should  have  said  so  in  explicit 
terms.  Without  such  an  averment  the  de- 
fendants can  neither  know  how  to  plead,  nor 
what  evidence  they  may  expect  to  meet  on  the 
trial. 

The  breach  is  not  assigned  in  the  words  of 
the  joint  covenants,  or  either  of  them.  And 
when  the  pleader  undertakes  to  assign  a  breach 
coming  within  the  substance,  effect  or  intent 
of  the  covenant,  he  is  held  to  a  more  strict  rule 
than  when  he  follows,  either  negatively  or  af- 
firmatively, as  the  case  may  be,  the  words  of 
the  contract.  Com.  Dig.  Pleader,  C,  47.  • 

The  remaining  breach  is,  that  Stebbins  did 
not  use  all  necessary  care  and  diligence  in  the 
sale  of  the  lots.  Here  the  pleader  has  followed 
and  negatived  the  words  of  one  of  the  joint 
covenants,  and  as  a  general  rule  that  is  suffi- 
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cient.  Hughes  v.  Smith,  5  Johns.,  168  ;  Smith 
v.  Jansen,  8  Johns.,  Ill;  Karthans  *v.  [*158 
Oicings,  2  Gill.  &  J.,430;  McGee/ian  v.  McLaugh- 
lin,  1  Hall,  33;  Com.  Dig.  Pleader,  C,  45;  1 
Chit.  PL,  365,  366,  ed.  of  1837.  There  is  an 
exception  to  the  rule, where  this  mode  of  plead- 
ing does  not  necessarily  amount  to  a  breach  of 
the  covenant.  Juttiand  v.  Burgott,  11  Johns., 
6;  Gould  v.  Allen,  1  Wend..  182;  Thomas  v.  Van 
Ness,  4  Wend.,  549.  It  is  undoubtedly  true 
that  the  defendants  may  suffer  some  inconven- 
ience for  the  want  of  a  more  specific  breach. 
They  are  not  advised  whether  the  plaintiff  in- 
tends to  go  for  a  want  of  care  and  diligence  to 
make  sales,  or  for  not  selling  at  the  best  price 
which  might  have  been  obtained,  or  for  both. 
But  still  the  rule  is  well  settled  that  the  plead- 
er may  follow  the  words  of  the  covenant,  ei- 
ther negatively  or  affirmatively,  as  the  case 
may  be  where  that  will  necessarily  show  the 
contract  has  been  broken;  and  such  is  the  case 
here.  If  Stebbins  has  not  used  all  necessary 
care  and  diligence  in  the  sale  of  the  lots,  the 
defendants  have  not  kept  their  covenant. 

As  this  breach  is  well  assigned  and  the  de- 
murrer goes  to  the  whole  declaration,  the 
plaintiff  is  entitled  to  judgment.  The  defend- 
ants should  have  pleaded  to  the  breach  in  each 
count  which  is  well  assigned,  and  demurred 
to  the  others. 

Judgment  for  the  plaintiff. 

Cited  in— 1  Denio,  428 ;  43  Am.  Dec.,  693. 


BIRDSEYE  v.  RAY. 

SJwriff—  Seizure  of  Goods  of  Tenants  in  Common 
on  Fi.  Fa.  against  One — Subsequent  Transfer 
of  Co-  Tenant's  Interest,  to  Latter — Bona  Fide 
Purchase  of  Goods  after  Issue  of  Writ  and 
Prior  to  Levy — Mortgage. 

Where  a  sheriff  seizes  goods  owned  by  two  persons 
as  tenants  in  common,  upon  &fi  fa.  against  one  of 
them,  and  afterwards  the  latter  purchases  the  share 
of  his  co-tenant,  the  sheriff  may  advertise  and  sell 
the  entire  interest  or  property  in  the  goods  without 
making  a  new  levy. 

Personal  property  transferred  by  a  defendant  in  a 
fl..  fa.  before  actual  levy,  though  after  the  writ  is- 
sued, is  not  liable  to  seizure  under  the  writ,  pro- 
vided the  transferee  be  a  bona  fl.de.  purchaser  for  a 
valuable  consideration,  and  took  the  property  with- 
out notice  of  the  writ. 

A  mortgagee,  though  for  a  pre-existing  debt,  is  a 
purchaser  pro  tantn  within  the  above  rule. 

Citations— 17  Johns.,  116;  5  Cow.,  390:  24  "Wend.. 
389:  Gilb.  Ex.,  15;  Colly.  Part.,  474,  ed.  1839;  Wats. 
Sher.,  182. 191 ;  1  Show.,  173 ;  1  Salk.,  392 ;  2  R.  S.,  136. 
sec.  5 ;  137,  sec.  1 ;  366,  sec.  17 :  Cro.  Bliz.,  174 ;  Cro. 
Car.,  148;  29  Car.,  2,  ch.  3.  sec.  16 :  11  Wend.,  187,  548  ; 
13  Eliz.,  ch.  5 ;  5  T.  R..  235 ;  3  Maule  &  S.,  371 ;  Co wp.. 
278 ;  Prec.  in  Ch.,  13 ;  Coote,  Mort..  355 ;  20  Johns.. 
637 ;  1  Hill,  559 ;  2  Hill,  47,  and  n.  a. 

ON  *ERROR  from  the  Onondaga  C.  [*159 
P.  Ray  sued  Birdseye  before  a  justice,  in 
trover,  for  a  quantity  of  wheat,  and  recovered 
judgment  for  $100,  besides  costs;  whereupon 
Birdseye  appealed  to  the  C.  P.  On  the  trial 
in  the  latter  court,  the  facts  proved  were  as 
follows:  In  the  fall  of  1840,  one  Houghtailing 
sowed  about  fifteen  acres  of  wheat  upon  shares, 
on  a  farm  belonging  to  one  Philips.  Septem- 
ber 19,  shortly  after  Houghtailing  had  finished 
sowing  the  wheat,  it  was  levied  upon  by  the 
sheriff  under  a  fi.  fa.  against  Houghtailing  in 
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favor  of  one  Vinal.  The  fi.  fa.  was  received 
by  the  sheriff  July  21,  1840,  and  was  returna- 
ble on  the  third  Monday  of  October  following. 
The  sheriff  seized  the  whole  of  the  wheat,  not 
knowing  at  the  time  that  Philips  owned  an  un- 
divided moiety  of  it,  but  supposing  the  en- 
tire interest  belonged  to  Houghtailing.  Some 
months  before  this,  Ray  had  become  respon- 
sible with  Houghtailing  on  a  note  given  for 
the  benefit  of  the  latter,  under  an  express  prom 
ise  that  he  (Ray)  should  be  secured.  The  note 
was  payable  January  1,  1841.  September  16, 
1840,  Houghtailing  turned  out  his  moiety  of 
the  wheat  to  Ray,  as  security,  telling  Ray  that 
he  would  be  under  the  necessity  of  taking  up 
the  note.  No  writings  were  entered  into,  and 
there  was  some  dispute  on  the  trial  whether 
this  transaction  amounted  to  an  absolute  sale 
of  the  wheat  to  Ray,  or  a  mortgage.  The  evi- 
dence was  quite  clear,  however,  that  a  mere 
mortgage,  or  perhaps  a  pledge,  was  intended. 
October  3, 1840,  Houghtailing  purchased  Phil- 
ips' moiety  of  the  wheat;  and,  on  the  5th  of 
the  same  month,  he  (Houghtailing)  turned  out 
this  also  to  Ray  in  the  same  manner  as  he  had 
done  the  other,  and  for  the  same  purpose.  Aft- 
erwards the  sheriff,  without  having  made  any 
new  levy,  advertised  and  sold  the  whole  prop- 
erty in  the  wheat  under  the  fi.  fa.,  and  it  was 
bid  in  by  one  Alexander.  Both  the  levy  and 
sale  were  made  under  directions  from  the  de 
fendant  in  the  court  below,  Mr.  Birdseye.  The 
evidence  was  contradictory  as  to  whether  or 
1GO*]  not  Ray  had  *knowledge  of  the  fi.  fa. 
when  the  wheat  was  turned  out  to  him. 

The  counsel  for  the  defendant  requested  the 
court  below  to  instruct  the  jury  that  the  levy 
upon  the  wheat  by  the  sheriff  September  19, 
operated  as  a  seizure  of  the  entirety  for  the 
purposes  of  the  sale,  and  that  no  new  levy  was 
necessary.  The  court  were  also  requested  to 
instruct  the  jury  that  Ray,  having  taken  the 
wheat  as  security  for  a  precedent  debt,  and  be- 
ing a  mere  mortgagee,  was  not  a  bonafide  pur- 
chaser within  the  Act,  2  R.  8.,  366,  sec.  17, 
whether  he  had  notice  of  ibfeji.fa.  or  not. 
The  court  refused  so  to  instruct  the  jury,  but 
charged  the  contrary  as  to  both  points.  The 
defendant  excepted.  Verdict  and  judgment 
for  the  plaintiff,  $  120,  being  the  value  of  the 
entire  interest  in  the  wheat.  The  defendant 
sued  out  a  writ  of  error. 

Mr.  V.  Birdseye,  plaintiff  in  error,  in  pro. 
per. 

Mr.  H.  P.  Winsor,  for  defendant  in  error. 

By  the  Court,  Nelson,  Ch.  J.  It  is  well 
settled  that  where  a  sheriff  has  seized  goods 
under  one  execution,  and  then  another  execu- 
tion against  the  same  defendant  comes  to  his 
ham  Is.  t  he  seizure  under  the  first  inures  byway 
of  constructive  levy  for  the  benefit  of  the  sec- 
ond. Cresson  v.  Stout.  17  Johns.,  116.  InRus- 
sell  v.  Oibbs,  5  Cow.,  390,  the  doctrine  was  ap- 
plied, though  after  the  first  levy  and  before  the 
receipt  of  the  second  execution  the  goods  were 
removed  out  of  the  State,  and  remained  there 
until  the  return  day  of  the  second  execution 
had  passed.  The  principle  is  this  :  the  object 
as  well  as  the  effect  of  an  actual  levy  is,  to 
bring  the  goods  into  the  possession  and  under 
the  control  of  the  sheriff,  for  the  double  pur- 
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pose  of  safe-keeping,  and  to  enable  him,  by 
a  sale,  to  apply  the  proceeds  in  payment  of  the 
debt.  After  seizure  they  are  in  the  custody  of  the 
law,  or  of  one  of  its  ministers,  until  a  sale  and 
delivery  to  the  purchaser  ;  and  an  actual  levy 
*under  the  second  execution  would,  P161 
therefore,  be  but  an  idle  formality.  (See  Van 
Winkle  v.  Udall,  1  Hill,  559.) 

It  is  also  well  settled  that,  on  an  execution 
against  one  of  two  partners,  joint  tenants  or 
tenants  in  common,  the  sheriff  in  levying  upon 
their  joint  effects  seizes,  not  the  mere  moiety 
or  share  of  the  defendant  in  the  execution,  but 
the  whole  of  the  common  interest — the  corpu*. 
of  the  joint  estate — thus  bringing  it  under  1m  ex- 
clusive dominion  and  control.  PhiUtps\.  Cof>k,24 
Wend. ,  3894  The  custody  of  the  sheriff  appears 
to  be  as  effectual  for  all  the  purposes  of  a  sale, 
as  in  the  case  of  a  seizure  of  separate  property. 
He  acquires  such  a  special  property  in  the 
goods,  that  he  can  maintain  trespass  or  trover 
for  them  against  all  persons,  save,  perhaps,  the 
copartner  or  co  tenant.  Gilb.  Ex.,  15;  Colly. 
Part.,  474,  ed.  of  1839;  Watson,  Sheriffs,  182, 
191. 

It  seems  to  me,  therefore,  that  the  ground 
for  applying  the  principle  of  a  constructive 
levy  as  if  respects  the  wheat  which  Houghtail- 
ing purchased  after  the  seizure  by  the  sheriff, 
is  much  stronger  than  in  the  familiar  cases 
mentioned.  There,  it  results  from  a  prior 
seizure  of  the  goods  by  virtue  of  an  independ- 
ent execution  ;  while  here,  we  are  only  called 
upon  to  give  effect  to  a  seizure  made  under  the 
same  writ.  True,  as  a  general  rule,  where  the 
sheriff  seizes  goods  owned  jointly,  on  an  exe- 
cution against  one  of  two  owners,  he  can  sell 
no  more  than  the  debtor's  share.  (See  Waddell 
v.Cook,  2  Hill,  47,  and  n.  1.)  And  why  ?  Be- 
cause the  goods,  though  brought  under  the 
sheriff's  control  in  virtue  of  the  levy,  are  held 
by  him  subject  to  the  interest  of  the  other  own- 
er, whose  share  cannot  be  applied  in  payment 
of  a  separate  demand.  But  when  such  share 
is  released  to  the  defendant  in  the  execution, 
as  it  was  in  the  present  case,  there  remains  no 
longer  any  reason  for  a  limited  or  qualified 
sale,  and  it  may,  I  think,  be  made  co-extensive 
with  the  levy.  Indeed  it  isdoubtful*if  [*1G2 
a  sale  of  an  undivided  interest,  after  the  extin- 
guishment of  the  shares  would  be  upheld. 

This  view  is  confirmed  also  by  the  case  of 
Baehurst  v.  Clinkard,  1  Show.,  178.  There  it  was 
held  that  if  the  goods  of  two  partners  be  taken 
in  execution  against  one,  and  an  execution 
against  the  other  partner  be  subsequently  re- 
ceived by  the  sheriff,  he  is  bound  to  hold  them 
seized,  one  moiety  for  the  execution  against 
one  partner,  and  the  other  moiety  for  the  exe- 
cution against  the  other  partner  ;  and  if  he  re- 
turn the  second  writ  nulla  bona,  in  such  case, 
he  renders  himself  liable  for  a  false  return. 
Watson,  Sheriffs,  182,  183;  Colly.  Part.,  474; 
Heydon  v.  Heydon,  1  Salk.,  392. 

There  may  be  some  doubt  upon  the  remain- 
ing branch  of  the  case,  whether  the  transaction 
between  Houghtailing  and  Ray,  in  respect  to 
the  turning  out  of  the  wheat,  did  not  consti- 
tute a  pledge  instead  of  a  mortgage;  but  as  no 
point  of  that  kind  was  raised  on  the  argument, 
we  will  assume  it  to  be  a  mortgage.  The  ques- 
tion then  is,  upon  Ray's  right  to  be  treated  as 
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A  bona  fide  purchaser,  within  the  meaning  of  2 
R.  S.,  366,  sec.  17.  This  section  is  as  follows: 
"The  title  of  any  purchaser  in  good  faith,  of 
any  goods  or  chattels,  acquired  prior  to  the 
actual  levy  of  any  execution,  without  notice  of 
such  execution  being  issued,  shall  not  be  de- 
vested  by  the  fact  that  such  execution  had  been 
delivered  to  an  officer  to  be  executed  before 
such  purchase  was  made."  At  common  law 
the  execution  bound  the  goods  from  the  teate, 
«ven  as  against  a  sale  to  a  bona  fide  purchaser; 
Anon.,  Cro.  Eliz.,  174;  see,  also,  Audley  v. 
Halsey,  Cro.  Car.,  148;  but  the  Statute 29  Car. 
II.,  ch.  3,  sec.  16,  qualified  the  rule,  so  as  to 
render  such  a  sale  good  if  made  at  any  time 
before  the  delivery  of  the  writ  to  the  sheriff. 
Our  statute  has  extended  the  qualification  by 
giving  validity  to  sales  made  before  actual  levy, 
without  notice  of  the  execution.  Butler  v. 
Maynard,  11  Wend.,  548.  These  enactments, 
and  the  statutory  provisions  against  sales  made 
to  "hinder,  delay,  or  defraud  creditors,"  etc., 
Stat.  13  Eliz.,  ch.  5,  2  R.  S.  136,  sec.  5  ;  Id., 
137,  sec.  1  are  in  pari  materia,  and  should  be 
163*]  construed  *together.  Now  it  has  been 
repeatedly  held,  notwithstanding  the  statutes 
last  mentioned,  that  a  debtor,  though  in  failing 
circumstances,  has  the  right  to  give  preference 
to  a  creditor  ;  and  that  he  may  pay  or  secure 
him  by  the  delivery  of  goods,  pending  a  suit 
and  before  any  lien  attaches,  provided  the  de- 
livery be  accompanied  with  a  complete  change 
of  possession  and  there  be  no  actual  fraud. 
Holbird  v.  Anderson,  5  T.  R. ,  235;  Pickstockv. 
Lyster,  3  Maule&  S.,  371;  Orover  v.  Wakeman, 
11  Wend.,  187.  It  follows,  therefore,  that  a 
bona  fide  pre-existing  debt  constitutes  a  valu- 
able consideration  ;  and  there  can  be  no  doubt 
that  Ray,  though  a  mortgagee,  must  be  deemed 
a  purchaser  pro  tanto  within  the  statute  under 
•consideration.  Chapman  v.  Emery,  Cowp. ,  278; 
White  v.  Hussey,  Prec.  in  Ch.,  13  ;  Coote, 
Mort. ,  355.  The  claim  of  superior  equity  aris- 
ing out  of  the  judgment  over  the  simple  con- 
tract creditor,  urged  in  argument  by  the  plaint- 
iff in  error,  was  also  urged  in  Holbird  v.  An- 
derson; but  the  court  answered,  that  all  debts 
were  of  equal  degree  inter  vivos&nd,  of  course, 
equally  conscientious  and  due  to  the  creditor. 
The  principle  of  Coddington  v.  Bay,  20  Johns., 
637,  and  of  that  class  of  cases,  has  no  applica- 
tion to  the  present.  Assuming  what  the  jury 
have  found,  viz. :  that  the  debt  of  Ray,  and  the 
transaction  between  him  and  Houghtailing  as 
to  the  turning  out  of  the  wheat,  were  bonafide, 
the  equities  of  the  respective  parties  here  are 
balanced;  and  the  one  first  acquiring  the  legal 
right  is,  in  such  cases,  to  be  preferred. 

Judgment  reversed. 

Affirmed— 5  Denio,  619. 

Constructive  levy—  When  second  levy  not  necessary. 
Followed— 2  Lans.,  319. 

Cited  in— 17  Hun,  32 ;  41  Barb.,  198 ;  5  Abb.  Pr..  475. 

Execution— Transfer  before  levy— Bona  fide  pur- 
chaser. Criticised— 37  N.  Y..  378. 

Distinguished— 79  N.  Y.,  22. 

Commented  on— 6  Bos.,  415. 

Explained-  6  Hill,  97 ;  4  Trans.  App..  317  ;  40  Am. 
Dec.,  392. 

Cited  in— 15  N.  Y..  197;  16  How.  Pr.,  248;  7  Abb.  Pr., 
15. 

Partnership— Levy  upon  property  of,  under  execu- 
tion against  one  partner.  Distinguished— 1  N.  Y.,  38. 

Cited  in— 25  Kan.,  166;  37  Am.  Rep.,  239. 
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v. 
ROCKWELL. 

Pleading — Note  Payable  in  Specific  Articles. 

In  declaring  upon  a  note  for  a  given  sum  payable 
in  specific  articles  at  a  certain  time  and  place,  it  is 
sufficient  for  the  plaintiff  to  aver  that,  by  reason 
of  the  making  of  the  note,  the  defendant  became 
liable  to  pay,  but  had  not  paid,  etc.,  without  alleg- 
ing in  terms  a  non-delivery  of  the  articles. 

Citations— 5  Cow.,  152, 411 ;  5  Wend.,  393 ;  2  Hill,  132. 

"HEMURRER  to  declaration  on  a  chattel  note. 
}J  The  declaration  was  as  follows:  Betsey 
Rockwell,  George  T.  Rockwell  and  Jeremy 
Rockwell,  executors,  etc. ,  of  Jeremy  Rockwell 
deceased,  plaintiffs  in  this  suit,  by,  etc.,  com- 
plain of  Joseph  Rockwell  defendant  in  this 
suit;  for  that  whereas,  the  said  defendant,  on, 
etc.,  at,  etc.,  made  his  certain  chattel  note  in 
writing  bearing  date,  etc.,  and  then  and  there 
delivered  the  said  note  to  the  said  testator  in 
his  lifetime,  and  thereby  then  and  there  by  the 
first  day  of  June  (then)  next,  he,  the  said  de- 
fendant, promised  to  pay  to  the  said  testator 
$65  in  good  merchantable  hemlock  saw-logs, 
to  be  delivered  at  Abner  Wait's  mill,  in  the 
Town  of  Hadley,  with  interest,  value  received, 
at  $30  per  hundred.  By_reason  whereof  he, 
the  said  defendant,  became  liable  to  pay  to  the 
said  testator  the  said  $65  in  the  said  note  men- 
tioned and  the  interest  thereof  according  to  the 
tenor  and  effect  of  the  said  note.  And  being 
so  liable,  etc.,  [concluding  with  the  usual  aver- 
ment, of  a  promise  to  pay,  and  refusal].  Gen- 
eral demurrer  and  joinder. 

Mr.  S.  J.  Cowen,  for  the  defendant,  said 
no  sufficient  breach  of  the  agreement  sued 
upon  was  alleged  in  the  declaration.  He  in- 
sisted that  the  note  was,  in  legal  effect,  a  con- 
tract in  the  disjunctive  importing  an  obliga- 
tion on  the  part  of  the  defendant  to  deliver  the 
logs  or  pay  the  money;  and  that  the  declara- 
tion should  therefore,have  averred  the  defend- 
ant's neglect  to  deliver,  according  to  the  terms 
of  the  contract,  in  order  to  charge  him  with 
the  payment  of  the  money. 

*Mr.  W.  Hay,  for  the  plaintiffs,  [*165 
contended  that  the  breach  alleged  was  suffi- 
cient, and  amounted  in  substance  to  an  allega- 
tion that  the  sum  mentioned  in  the  note  had 
not  been  paid  either  in  logs  or  money. 

By  the  Court,  Nelson,  Ch.  J.  The  objec- 
tion taken  to  the  declaration  is,  that  the  breach 
alleged  is  not  sufficiently  comprehensive  to 
show  a  cause  of  action;  that  in  order  to  this, 
a  non-delivery  of  the  logs  should  have  been 
averred.  In  Oleason  v.  Pinney,  5  Cow.,  152, 
the  suit  was  upon  a  chattel  note  similar  in  all 
respects  to  the  one  in  this  case.  It  was  there 
held,  in  substance,  by  a  majority  of  the  court, 
see,  5  Wend.,  893,  to  be  a  contract  for  the  de- 
livery of  chattels;  and  that  the  measure  of 
damages  was,  not  the  sum  specified,  but  the 
value  of  the  goods  agreed  to  be  delivered.  Sav- 
age, Ch.  J.,  dissented,  being  of  opinion  that 
the  sum  specified  in  the  note  was  the  debt  due 

NOTE.—  Not e  for  a  certain  sum  payable  in  apeciflic 
articles— Measure  of  damages.  See  Pinney  v.  Glea- 
son,  5  Wend.,  393,  note. 
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in  dollars  and  cents  (see,  Stevent  v.  Low,  2 
Hill,  182),  and  the  stipulation  for  the  delivery 
of  goods  a  mere  mode  of  payment.  The  case 
was  carried  to  the  Court  for  the  Correction  of 
Errors,  where  the  judgment  of  the  Supreme 
Court  was  unanimously  reversed.  5  Wend., 
898.  Construing  the  note  upon  the  principle 
thus  settled  by  the  Court  of  Errors,  the  breach 
alleged  in  this  case  is  co-extensive  with  the  le- 
gal import  of  the  contract.  It  covers  the  sense 
and  substance  of  the  obligation  as  settled  by 
judicial  interpretation.  The  essence  of  the  de- 
fendant's liability  is,  to  pay  $65  according  to  the 
tenor  and  effect  of  the  note;  and  an  averment 
that  it  has  not  been  thus  paid  is  consequent- 
ly an  appropriate  mode  of  alleging  a  breach. 
The  contract,  in  terms,  is  to  pay  the  plaintiff's 
testator  $65  in  good,  merchantable  hemlock 
saw-logs,  and  it  seems  to  me  a  most  obvious 
conclusion,  that  an  allegation  of  non-payment 
shows  a  default  with  all  the  certainty  required 
in  pleading. 
Judgment  for  the  plaintiffs. 

Cited  in-H.  &  D.,  356 ;  4  Abb.  App.  Dec.,  164,  n.; 
56  Barb..  45 ;  3  T.  &  C..  18  ;  30  How.  Pr.,  393 ;  1  Abb. 
N.  S.,  181 ;  14  Abb.  N.  8.,  440 ;  4  Rob.,  72;  17  Wis.,318. 


166*] 


*WHITE  ET  AL. 
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SMITH  ET  AL. 


Practice — Assumpsit  against  Several  Defendants 
— Discontinuance — Subsequent  Suit — Plea  in 
Abatement —  Costs. 

Though,  in  an  action  of  assumpsit  against  several 
defendants,  commenced  by  declaration  in  the  Re- 
corder's Court  of  the  City  of  Buffalo,  one  of  them 
reside  out  of  the  jurisdiction  of  the  court  and  be 
not  served  with  the  declaration,  the  plaintiff  cannot 
treat  the  suit  as  a  mere  nullity. 

A  suit  having  been  commenced,  and  an  attorney 
employed  for  the  defendants,  the  plaintiff,  before 
receiving  notice  of  retainer,  entered  a  rule  to  dis- 
continue and  commenced  a  second  suit  against  the 
defendants  for  the  same  cause:  to  which  they  plead- 
ed the  pendency  of  the  first  suit  in  abatement; 
held,  that  the  plaintiff  having  omitted  to  pay  the 
costs  of  the  first  suit,  the  rule  for  discontinuance 
was  a  nullity,  and  formed  no  answer  to  the  plea. 

Had  the  plaintiff,  on  receiving  the  plea  in  abate- 
ment and  before  replying,  paid  the  costs  of  the  first 
suit,  the  payment  would  nave  related  back  to  the 
time  the  rule  for  discontinuance  was  entered,  and 
thus  rendered  it  effectual.  Per  Bronson,  J. 

Though  the  rule  entered  in  such  case  be.  that  the 
plaintiff  have  leave  to  discontinue  without  costs,  it 
will  not  avail  him  unless  the  costs  be  paid. 

Citations— 1  Wend.,13;  7  Wend.,  511;  12  Wend., 
191 ;  1  Barn.  &  C..  649. 

ERROR  to  the  Recorder's  Court  of  the  City 
of  Buffalo.  The  action  was  assumpsit  by 
Smith  and  others  against  White  and  others, 
and  was  commenced  by  capias  April  2,  1841. 
The  defendants  pleaded  in  abatement  another 
action  pending  for  the  same  cause,  brought  by 
the  same  plaintiffs  against  the  same  defendants 
in  the  same  court.  Replication,  taking  issue 
on  the  plea.  On  the  trial,  it  appeared  that  an- 
other action  for  the  same  cause  was  commencd 
against  the  defendants  by  the  plaintiffs  in  the 
Recorder's  Court,  by  the  filing  of  a  declaration 
and  service  of  copies  upon  two  of  the  defend- 
ants February  24,  1841.  Stearns,  the  third  de- 
fendant, residing  out  of  the  county,  was  not 
served  with  a  copy  of  the  declaration.  Feb- 
ruary 25,  the  two  defendants  served  with  the 
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declaration  employed  an  attorney  to  defend 
the  suit,  who  gave  notice  of  retainer  in  that 
action  after  the  present  suit  was  commenced 
and  before  pleading  therein.  March  25,  the 
plaintiffs  entered  a  rule  in  the  common  rule- 
book  discontinuing  the  first  suit  without  costs. 
No  notice  of  this  rule  appeared  to  have  been 
given.  The  plaintiffs  proved  their  cause  of 
action,  and  the  recorder  decided  that  they  were 
entitled  to  *recover,  whereupon  thede  [*167 
fendants  excepted.  Verdict  and  judgment  for 
the  plaintiffs.  The  defendants  brought  error. 

Mr.  D.  Tillinghast,  for  plaintiffs  in  er- 
ror. 

Mr.  H.  W.  Rogers,  for  defendants  in  er- 
ror. 

By  the  Court,  Bronson,  J.  Although  one 
of  the  defendants  lived  out  of  the  jusisuiction 
of  the  Recorder's  Court,  and  was  not  served 
with  the  declaration  in  the  first  suit,  that  ac- 
tion was  not  a  mere  nullity,  and  I  do  not  see 
how  we  can  avoid  reversing  this  judgment.  It 
is  settled  that  a  rule  to  discontinue  does  not 
put  an  end  to  the  suit  until  the  costs  are  paid. 
McKenster  v.  Van  Zandt,  1  Wend.,  18;  James 
v.Delavan,  7  Id.,  511.  And  this  is  so,  although 
the  defendant  has  only  employed  an  attorney, 
and  no  notice  of  the  retainer  has  been  given  at 
the  time  the  rule  to  discontinue  is  entered, 
which  was  the  case  here.  Robinson  v.  Taylor, 
12  Wend.,  191.  Wheu  the  plea  in  abatement 
in  the  second  suit  was  received,  the  plaintiffs 
should  have  paid  the  costs  of  the  first  action 
before  replying,  and  such  payment  would 
have  related  back  to  the  time  the  rule  to  dis- 
continue was  entered,  which  was  prior  to  the 
commencement  of  the  second  suit.  Brandt  v. 
Peacock,  1  Barn.  &  C.,  649.  This  would  have 
avoided  the  difficulty.  But  the  costs  were  not 
paid,  and  the  first  suit  was,  consequently, 
pending  at  the  time  of  replying.  Indeed,  as 
the  costs  have  never  been  paid,  that  action  is 
pending  still. 

As  the  rule  entered  was,  that  the  suit  be  dis 
continued  without  costs,  it  is  said  that  it  was 
conclusive  upon  the  defendants  until  the  rule 
should  be  set  aside.  But  the  cases  to  which  I 
have  referred  show  that  the  plaintiff  cannot 
get  rid  of  an  action  he  has  commenced,  by  en- 
tering an  ex  parte  order  to  which  he  is  not  en- 
titled. The  defendant  may  treat  the  suit  as 
still  pending. 

Judgment  reversed. 

Reversed-7  Hill,  520. 

Explained-7  Barb.,  335. 

Cited  in-7  Hill,  197:  10  N.  Y..  502;  5  Hun.  393:  18 
Barb.,  185;  3  How.  Pr..  416;  4  How.  Pr.,  159.  S05;  10 
How.  Pr.,  87 :  3  Abb.  Pr..  463 ;  7  Abb.,  N.  S.,  249  ;  3 
Co.  R.,  28 ;  Co.  R.  N.  S.,  238. 


"WILLIAMS  v.  KEECH  ET  AL.[*168 

Parties — Public  Officers — Action  Lies  against, 
on  Contract  Made  by  Predecessors — Contract 
for  Building  School- house— Improper  Perform- 
ance. 

An  action  may  be  maintained  against  the  trustees 
of  a  school  district  upon  any  contract  of  their  pred- 
ecessors in  office  which  the  latter  were  authorized 
by  law  to  make ;  e.  g.,  a  contract  for  the  wages  of  a 
teacher,  or  for  the  building  of  a  school-house :  and 
this,  whether  the  defendants  have  funds  in  their 
hands  or  not. 
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The  action,  in  such  case,  will  not  lie  against  those 
who  made  the  contract.  Per  Bronson.  J. 

Where,  in  an  action  for  building  a  school-house, 
It  appeared  that  it  was  built  under  a  contrast  for  a 
specified  sum,  and  the  defendants  gave  evidence 
that  the  work  was  improperly  performed  ;  held,  not 
competent  for  the  plaintiff  to  prove  in  answer  that 
It  would  have  Ix-en  worth  more  than  the  contract 
price  to  build  the  house  in  a  workmanlike  manner. 

Citations— 1  Cow.,  262,  n.;  7  Wend.,  181 ;  1  R.  S.,  481, 
sec.  75,  sub.  5 :  486,  sees.  98,  99 ;  2  R.  S.,  473,  474,  476, 
sees.  92,  96,  100,  108. 

TERROR  to  the  Chenango  C.  P.  The  action 
Jj  was  originally  brought  in  a  justice's  court 
by  Williams  against  Keech,  Wilcox  and  Ja- 
queth,  as  trustees  of  school  district  No.  7  in 
the  Town  of  Columbus;  and  the  plaintiff  de 
clared  in  assumpsit  for  work,  labor  and  ma- 
terials in  building  a  school-house  for  the  dis- 
trict. On  the  trial,  it  appeared  that  the  work 
was  done  under  a  written  contract,  dated  June 
29,  1839,  between  the  plaintiff  of  the  one  part, 
and  Allcott,  Page  and  Rowe  as  trustees,  who 
were  in  fact  at  that  time  the  trustees  of  the  dis- 
trict. The  plaintiff  agreed  to  have  the  house 
completed  by  November  1,  then  next,  and  the 
trustees  agreed  to  pay  the  plaintiff  $150  for  the 
work  when  the  house  should  be  completed. 
In  October,  1839,  before  the  work  was  finished, 
the  defendants  were  elected  trustees  of  the  dis- 
trict, and  the  trustees  who  made  the  contract 
went  out  of  office.  They  had  previously,  July 
18,  1840,  paid  the  plaintiff  $138.48  on  the  con- 
tract. 

The  defendants  gave  evidence  to  show  that 
the  work  was  not  well  done.  In  answer  to 
this,  the  justice  allowed  the  plaintiff  to  prove 
that  it  would  have  been  worth  more  than  the 
contract  price  to  build  the  house  in  a  work 
manlike  manner.  This  evidence  was  objected 
to  by  the  defendants.  The  justice  gave  judg- 
ment for  the  plaintiff  for  $17.67,  besides  costs. 
169*]  On  *certiorari,  the  C.  P.  reversed  the 
judgment,  and  the  plaintiff  brought  error. 

Mr.  A.  L.  Pritchard,  for  plaintiff  in  error. 

Mr.  H.  O.  Southworth,  for  defendants  in 
error. 

By  the  Court,  Bronson,  J.  A  doubt  was 
formerly  expressed  whether  the  trustees  of  a 
school  district  could  bind  their  successors  by  a 
contract  for  the  payment  of  money.  Randall 
v.  Hvbbard.  1  Cow.,  262,  n.  But  that  decision 
was  under  the  School  Act  of  1819,  and  it  has 
since  been  decided  that  the  trustees  may  bind 
their  successors  by  a  contract  for  the  payment 
of  a  teacher's  wages.  Silver  v.  Gumming*.  7 
Wend.,  181.  Under  the  present  statute,  if  it 
was  not  so  before,  I  think  district  trustees  may 
be  sued  upon  any  contract  made  by  their  pred- 
ecessors in  office,  which  they  were  authorized 
by  law  to  make.  The  trustees  are  &  quasi  cor- 

S oration,  and  they  not  only  may,  but  should 
e  treated  as  such  when  actions  are  brought 
against  them  upon  contracts.  As  to  the  wages 
of  teachers,  the  question  is  already  settled,  and 
there  is  no  difference  in  principle  between  that 
case  and  a  contract  for  building  a  schoolhouse. 
The  wages  are  to  be  paid  out  of  the  money  re- 
ceived from  the  commissioners,  so  far  as  that 
will  go,  and  the  residue  is  to  be  collected  by 
tax.  For  building  a  schoolhouse,  the  trustees 
are  to  pay  out  of  the  funds  collected  and  paid 
to  them  for  that  purpose.  1  R.  S.,  481,  sec. 
75,  sub.  5.  Those  funds  are  usually  raised  by 
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tax,  and  in  this  case  the  money  was  undoubt- 
edly received  by  the  trustees  who  made  the 
contract.  The  balance  which  remained  in  their 
hands  when  they  went  out  of  office  was  to  be 
paid  over  to  their  successors.  Id.,  486,  sees. 
98,  99.  There  was  no  pretense  on  the  tria} 
that  the  defendants  had  not  the  necessary 
funds  in  their  hands  to  pay  the  balance,  if  any, 
which  was  due  to  the  plaintiff. 

But  whether  the  defendants  had  funds  or 
not,  I  think  they  were  liable  to  be  sued  on  the 
valid  contract  of  their  predecessors  in  office. 
^Provision  has  been  made  by  law  for  [*17O 
suits  by  and  against  many  public  officers,  in- 
cluding the  trustees  of  school  districts.  2  R. 
S.,  473,  474,  sees.  92,  96.  When  the  officer  is 
sued,  the  suit  does  not,  abate  by  his  death,  re- 
moval or  resignation,  nor  by  the  expiration  of 
his  term  of  office;  but  the  name  of  his  succes- 
sor is  to  be  substituted.  Id.,  474,  sec.  100. 
This  necessarily  supposes  that  the  successor 
must  answer  upon  the  contract  of  the  officer 
who  went  before  him.  Provision  has  also  been 
made  for  levying  the  money  recovered  against 
public  officers;  and  as  to  the  trustees  of  school 
districts,  the  judgment  is  to  be  collected  in  the 
same  manner  as  against  individuals,  and  the 
amount  collected  is  to  be  allowed  to  the  trust- 
ees in  their  official  accounts.  Id.,  476,  sec.  108. 
Under  this  system,  the  action  not  only  may, 
but  it  must  be  brought  against  the  persons 
who  hold  the  office  at  the  time  the  suit  is  com- 
menced, although  the  contract  was  made  with 
their  predecessors.  The  trustees  who  made 
this  contract  went  out  of  office  before  the  time 
for  payment  arrived.  They  could  not  have 
been  sued,  and  the  action  was  well  brought 
against  their  successors. 

But  the  justice  committed  a  fatal  error  in 
allowing  the  plaintiff  to  prove  that  it  would 
have  been  worth  more  than  the  contract  price 
to  build  the  house  in  a  workmanlike  manner. 
The  plaintiff  was  bound  by  his  contract,  and 
when  evidence  was  given  to  show  that  he  had 
not  faithfully  performed  the  agreement,  it 
was  no  answer  to  prove  that  he  had  made  a 
bad  bargain.  On  this  ground,  the  judgment 
of  the  justice  was  properly  reversed  by  the 
C.  P. 

Judgment  affirmed. 

Cited  in— 32  N.  Y.,  478;  67  N.  Y.,  38;  How.  Gas., 
625 ;  23  Barb.,  178 ;  63  Barb.,  181 ;  12  How.  Pr.,  55 ;  10 
Minn.,  348. 


*FULLER  P.  VAN  GEESEN.  [*171 

Foreclosure  in  Chancery — Deed  of  Master  Passes 
Title,  at  Moment  of  Delivery — Subsequent  Con- 
firmation of  Report— Decree  of  Foreclosure 

>  Does  Not  Estop  One  Not  a  Party — Decree  as 
Evidence  in  Ejectment  Suit — Cannot  Be  Col- 
laterally Questioned  on  Ground  of  Error  or 
Irregularity — Construction  of  Charter  of  Cor- 
poration— Irregular  Sale. 

A  deed  executed  by  a  master  under  a  decree  of 
foreclosure  in  chancery,  passes  the  title  to  the  pur- 
chaser at  the  moment  of  delivery,  though  the  re- 
port of  sale  be  not  made  and  confirmed  until  some- 
time afterward. 

Even  if  it  were  otherwise,  the  subsequent  con- 
firmation of  the  sale  would  relate  back  to  the  de- 
livery of  the  deed,  and  thus  give  it  effect  from  that 
time'as  against  an  intruder  into  the  premises.  Per 
Cowen,  J. 
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One  who  enters  upon  land  under  a  contract  of 
purchase,  but  who  afterwards  fails  to  make  pay- 
iiii 'iit.s  according  to  the  contract,  and  disavows  all 
Intent  to  make  them,  is  as  effectually  a  wrong-doer 
as  if  his  original  entry  had  been  without  color  of 
right.  PerCowen,  J. 

A  special  verdict  must  find  facto ;  not  the  mere 
evidence  of  facts. 

A  decree  of  foreclosure  is  Inoperative  by  way  of 
estoppel  upon  one  not  made  a  party  to  the  suit,  and 
who  entered  into  possession  of  the  mortgaged 

E  remises  before  the  suit  was  commenced ;  nor  can 
e  be  turned  out  of  possession  by  an  execution  on 
the  decree. 

In  ejectment,  however,  by  a  purchaser  under  the 
decree,  against  one  not  a  party,  the  former  may  use 
the  record  of  the  foreclosure  suit  by  way  of  deraign- 
ing  title. 

The  decree  cannot  be  invalidated  or  questioned, 
in  such  case,  on  the  ground  of  mere  error  or  irregu- 
larity. 

Where  the  charter  of  a  corporation  gave  the  com- 
pany power  to  take  mortgages,  and  then  provided 
that  all  sales  in  virtue  of  them  should  be  made  in 
the  county  where  the  property  was  situated :  held, 
that  a  decree  of  foreclosure,  though  describing  the 
property  as  being  in  the  County  of  O.,  and  directing 
a  sale  there,  whereas  it  was  situated  in  the  County 
of  M.,  was  not  impeachable  on  this  ground  collater- 
ally ;  and  that,  upon  a  sale  made  in  pursuance  of  it, 
the  purchaser  acquired  a  good  title. 

The  clause  in  the  charter  may  be  satisfied  by  con- 
fining it  to  a  summary  foreclosure  at  law ;  at  all 
events,  even  if  applicable  to  a  foreclosure  in  chan- 
cery, it  is  but  directory  as  to  that  court,  and  an  er- 
ror in  respect  to  it  can  only  be  corrected  on  appeal. 
Per  Co  wen,  J. 

Citations— Hoffm.,  220, 222;  2  P.  Wms.,  410:  2  Atk., 
637  :  11  Ves.,  559 ;  1  Johns.  Cas.,  81 :  3  Cow.,  75  ;  15 
Johns.,  309;  20  Johns.,  3;  I  Hill,  107;  22  Wend.,  116, 
121, 122;  4  Johns.  Ch.,  609:  Hopk.,  422;  3  Johns.  Ch., 
459;  20  Wend. ,260. 

T^JECTMENT,  tried  at  the  Monroe  Circuit, 
Jj  in  1842,  before  Dayton,  C.  Judge.  The 
action  was  brought  to  recover  possession  of 
lots  Nos.  7  and  8  in  the  19th  section  of  Town 
No.  4  of  the  Triangular  Tract,  situated  in 
Clarkson,  Monroe  Co.  A  special  verdict  was 
rendered  finding  the  following  facts,  viz.:  De- 
cember 14,  1833,  H.  Davis,  being  seised  in  fee 
of  the  lots  in  question,  mortgaged  them  to 
172*J  "The  Farmers'  *Fire  Insurance  and 
Loan  Company,"  with  480  acres  beside,  situ- 
ated in  the  same  town,  and  459T|1y  acres  sit- 
uated in  Clarendon,  Orleans  Co.  By  several 
conveyances  the  equity  of  redemption  in  the 
lots  in  question  passed  from  Davis  to  A.  M. 
Schermerhorn.  who  took  title  March  27,  1835. 
February  24,  1840,  "The  Farmers'  Loan  and 
Trust  Company,"  successors  of  "The  Farmers' 
Fire  Insurance  and  Loan  Company, "filed  their 
bill  for  foreclosure  and  sale  of  the  mortgaged 
premises,  making  A.  M.  Schermerhorn  and 
divers  others  parties,  but  not  the  defendant  in 
this  suit,  though  he  was  in  possession  before 
the  bill  was  filed.  March  10,  1841,  a  decree 
was  made  directing  the  whole  mortgaged  prem- 
ises mentioned  in  the  bill  of  complaint,  or  so 
much  thereof  as  might  be  sufficient,  etc.,  to  be 
sold  in  the  county  where  the  said  mortgaged 
premises  or  the  greater  part  thereof  were  sit- 
uated. The  decree  also  directed  that  the  master 
should  give  a  deed  to  the  purchaser,  etc. ;  that 
such  purchaser  should  be  let  into  possession, 
etc. ;  and  that  any  of  the  parties  to  the  fore- 
closure suit  who  might  be  in  possession  of  the 
premises  so  sold,  etc.,  and  any  person  who, 
since  the  commencement  of  said  suit,  had  come 
into  possession  under  them  or  either  of  them. 
should  deliver  possession  thereof  to  the  pur 
chaser,  etc:,  on  production  of  the  master's  deed 
and  a  certified  copy  of  the  order  confirming 


the  report  of  the  sale,  after  such  order  had  be- 
come absolute.  From  the  description  of  the 
mortgaged  premises  in  the  decree,  it  appeared 
that  the  greater  part  of  them  was  situated  in 
the  County  of  Orleans;  whereas  in  fact  the 
greater  part  was  situated  in  the  County  of 
Monroe.  The  aggregate  value  of  the  lands  in 
Orleans,  however, was  greater  than  that  of  the 
lands  in  Monroe.  The  sale  was  made  Septem- 
ber 11,  1841,  in  the  County  of  Orleans,  and  the 
premises  in  question  were  bid  in  by  the  plaint 
iff,  who  thereupon  paid  the  purchase  money 
and  received  a  deed  from  the  master.  Shortly 
after  the  sale,  the  plaintiff  called  on  the  de- 
fendant with  the  master's  deed;  and  the  de- 
fendant told  him  he  claimed  by  contract  of 
purchase  made  with  A.  M.  Schermerhorn ;  that 
*he  had  not  made  the'payments as  they  [*1  73 
became  due  to  Schermerhorn,  and  aid  not 
mean  to  pay  anything  further.  Thereupon, 
and  October  9,  1841,  this  suit  was  commenced. 
The  master's  report  of  sale,  however,  was  not 
made  till  December  15,  following.  It  was  filed 
January  12,  1842;  and  the  same  day  an  order 
confirming  it  Nisi,  etc.,  was  entered,  which  be- 
came absolute  in  eight  days  thereafter. 

By  the  charter  of  the  "  The  Farmer's  Loan 
and  Trust  Company  "  it  was  provided,  that 
"  All  sales  under  the  mortgages  to  be  taken  or 
holden  by  the  said  corporation,  etc.,  shall  be 
made  in  the  county  where  the  said  mortgaged 
property  shall  be  situated."  See  Sess.  L.  of 
1822,  p.  47,  sec.  3,  of  ch.  50,  in  connection 
with  Sess.  L.  of  1836,  p.  281,  ch.  211. 

Mr.  S.  L.  Selden,  for  plaintiff. 

Mr.  F.  M.  Haight.  for  defendant. 

By  the  Court,  Cowen. «/.  The  master's  sale 
passed  the  title  presently  ;  and  the  objection 
that  this  suit  was  prematurely  brought  cannot 
avail.  In  England  it  would  have  been  other- 
wise, because  the  deed  is  there  withheld  till 
the  final  order  confirming  the  sale  be  made  ab- 
solute; but  all  their  cases  declare  the  law  as  it 
is  now  claimed  to  be  by  the  plaintiff's  counsel  ; 
viz.:  that  the  title  vests  at  the  date  of  the  con- 
veyance. Hoffm.  Master,  220,  222  :  Ex  parte 
Manning,  2  P.  Wms.,  410  ;  Blount  v.  Blount, 
3  Atk.,  637.  In  Ex  parte  Minor,  11  Ves.,  559, 
mainly  relied  on  by  the  counsel  for  the  defend- 
ant, the  difference  of  practice  as  to  the  time  of 
giving  the  deed  appears.  The  Lord  Chancellor 
says:  "Though  confirmed  as  the  best  pur- 
chaser, if  he  had  not  got  the  conveyance,  he 
would  have  been  entitled  to  say  the  estate  was 
not  his."  Indeed,  I  suspect  this  is  the  first 
time  it  was  ever  contended  that  a  regular  deed 
in  fee  would  not  pass  the  title  at  the  time  of 
its  delivery.  Beside,  *if  it  were  pos  [*174 
sible  to  doubt  of  such  a  proposition,  all  ques- 
tion would  be  removed  by  the  doctrine  of  re- 
lation. The  sale  and  deed  being  afterwards 
confirmed  by  an  order,  this  related  to  the  date 
of  the  deed;  thus  overreaching  the  claim  of  a 
mere  intruder  into  the  premises.  Jackxon  v. 
Bull,  1  Johns.  Cas.,  81;  Jackson  v.  Ramsay,  3 
Cow.,  75;  Jackson  v.  Dickinson,  15  Johns., 
309;  Bissell  v.  Payn,  20  Id.,  3;  Slock  v.  Cronk- 
hite,  1  Hill,  107;  Lathrop  v.  Ferguson,  22 
Wend.,  lltt;  NeUisv.  Lathrop,  Id.,  121,  122. 

If  we  concede  that  the  defendant  came  in 
by  contract  to  purchase  of  Schermerhorn,  the 
case  is  not  varied  ;  for  the  verdict  finds  as 
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strongly  and  in  the  same  breath,  that  he  had 
failed  to  make  his  payments,  and  disavowed 
.all  intent  to  make  them,  though  the  plaintiff 
offered  to  continue  the  possession  to  him  if  he 
would,  and  finally  to  make  him  a  title  on  the 
same  terms  as  Schermerhorn  had  agreed  to. 
This  shows  him  to  be  as  effectually  a  wrong- 
doer as  if  his  original  entry  had  been  without 
color  of  right. 

But,  the  jury  have  merely  stated  the  evidence 
of  thedefendantcomingin  under  Schemerhorn. 
Such  evidence  must  go  for  nothing.  A  special 
verdict  must  find  facts;  not  the  evidence  of 
facts.  If  it  be  material, therefore, to  either  party, 
that  the  defendant  claimed  under  Schermer- 
horn, more  should  have  been  found  than  his 
mere  admissions  in  conversation  with  the  plaint- 
ill  on  his  demanding  possession.  The  defendant 
must  consequently  be  regarded, for  all  purposes, 
as  a  mere  stranger.  The  distinction  is  probably, 
of  very  little  consequence  ;  for  not  coming  in 
pendente  lite,  nor  being  made  a  party,  the  de- 
-cree  can  have  no  bearing  upon  him  merely  by 
way  of  estoppel.  He  could  not  be  turned  out 
<if  possession  by  an  execution  on  the  decree. 
Kersliaw  v.  Thompson,  4  Johns.  Ch.,  609:  Val 
•entine  v.  Teller,  Hopk.,  422.  Nor  can  he  be 
regarded  as  in  any  degree  bound  or  affected  as 
party  or  privy.  Haines  v.  Beach,  3  Johns.  Ch., 
459;  Watson  v.  Spenee,  20  Wend.,  260. 
1  75*]  *The  record  in  chancery  is,  how- 
ever, evidence  of  its  own  existence;  and  may 
be  received  as  a  muniment  of  title  against  the 
•defendant,  as  well  as  against  any  other  stran- 
ger; like  a  judgment  on  which  a  sheriff  has 
sold.  In  this  view.  I  see  nothing  that  the  de- 
fendant can  oppose  to  the  plaintiff.  The  jury 
find  enough  to  give  him  a  complete  right. 
They  find  that  the  mortgagor  being  seised  in 
fee,  mortgaged  to  the  company,  who  foreclosed 
and  sold  through  a  master,  and  the  master  con- 
veyed to  the  plaintiff ;  Schermerhorn  and  all 
other  proper  parties  being  brought  into  court, 
and  the  defendant  being  a  mere  naked  possess- 
or. True,  he  was  in  before  the  bill  was  filed  ; 
but  he  had  taken  no  title  by  which  he  stands 
connected  in  any  way  with  the  mortgagor,  or 
those  claiming  under  him.  No  right  of  his  is 
overreached,  because  he  had  none.  In  Watson 
v.  Spence,  the  interest  of  the  mortgagor  was 
sold  out  to  third  persons  before  the  bill  was 
filed  against  him.  Nothing  was  left  in  him  to 
foreclose  when  the  bill  was  filed  ;  yet  it  was 
against  him  alone.  Here  everything  was  left 
in  Schermerhorn.  The  decree  and  sale  oper- 
ated upon  his  interest.  It  passed  all  that  to 
the  plaintiff  as  effectually  as  if  the  deed  had 
been  under  his  own  hand.  In  Haines  v.  Beach, 
the  person  claiming  to  be  unprejudiced  by  the 
decree,  because  not  made  a  party,  was  a  sub- 
sequent incumbrancer.  It  is  enough,  in  the 
case  at  bar,  to  say  that  a  foreclosure  against 
the  true  owner  who  gives  a  mortgage,  will 
make  a  good  title  in  the  purchaser  as  between 
him  and  the  owner  ;  a  proposition  which  is 
very  clear. 

It  need  not  be  denied  that,  had  the  sale  in 
question  been  made  under  a  power  contained 
in  the  mortgage,  the  auction  must  have  been 
in  the  counties  respectively  where  the  lands  lie. 
But  the  provision  in  the  charter  does  not  take 
away  the  jurisdiction  of  the  Court  of  Chancery. 
That  court  proceeds  irrespective  of  any  con- 


ventional power  to  foreclose.  Even  if  the  pro- 
vision be  regarded  as  mandatory  and  restrict- 
ive upon  that  court,  it  is  but  directory  ;  and 
the  most  that  could  have  been  done  by  way  of 
*impeaching  the  decree,  was  to  appeal.  [*176 
The  proceeding  cannot  be  inquired  into  collat- 
erally. The  decree  binds  till  it  is  reversed.  The 
clause  in  the  charter  may  be  satisfied  by  con- 
fining it  to  a  summary  foreclosure  by  adver- 
tisement. 

The  decree  contains,  in  effect,  a  direction  to 
sell  in  the  County  of  Orleans.  It  describes  the 
greater  part  of  the  mortgaged  premises  as  ly- 
ing in  that  county  ;  and  then  directs  a  sale  in 
the  county  where  the  greater  part  lies.  The 
master  governed  himself  by  the  location  ap- 
pearing on  the  face  of  the  decree;  in  which  he 
was  right.  The  Chancellor  had  power  to  give 
the  direction.  If  that  direction  was  irregular 
or  inexpedient,  the  whole  matter  would,  no 
doubt,  have  been  set  right  on  Schermerhorn 
or  either  of  the  other  defendants  moving  the 
Chancellor  to  have  it  corrected,  at  any  time  be- 
fore the  sale  was  confirmed.  The  defendants 
in  the  chancery  suit  are  the  only  persons  who 
could  ever  be  heard  to  complain  ;  and  the  day 
has  gone  by  even  for  them.  Above  all,  it  is  not 
for  the  defendant,  a  mere  stranger,  to  come  in 
and  raise  the  objection  collaterally.  The  case 
may  be  put  in  this  way  :  the  decree  misjudges 
on  a  material  fact,  the  location  of  the  land  ; 
and  a  stranger  claims  to  contradict  it  by  a  spe- 
cial verdict. 

The  plaintiff  is  entitled  to  judgment  on  the 
special  verdict,  according  to  the  claim  of  his 
declaration. 

Judgment  for  the  plaintiff. 

Affirmed— How.  Cas.,  240;  4  How.  Pr.,  182. 

Foreclosure—  When  title  passes— Relation  back— 
Confirmation.  Distinguished— 52  Barb.,  327. 

Explained-25  N.  Y.,  466. 

Cited  in-4  N.  Y.,  274 ;  53  Am.  Dec.,  377 :  5  N.  Y., 
155 ;  45  N.  Y.,  100 ;  3  Hun,  10:  6  Barb.,  76 ;  4  Abb.  N. 
C.,  197,  202 :  5  Abb.  N.  C.,  381 ;  5  Sandf .,  453 ;  7  Daly, 
202:  16  Wall.,  201;  32  111..  342;  28  Mich.,  397 ;  34  Mich., 
367. 

Decree  or  judgment  of  foreclosure— Against  whom 
conclusive.  Cited  in— 10  Hun,  6,  32 ;  19  Hun,  317 ;  48 
Barb.,  Ill;  5  T.  &  C.,  264;  48  How.  Pr.,  244. 


*MILN  v.  SPINOLA.          [*177 

A  mortgagee  of  a  ship,  who  has  taken  possession 
and  caused  it  to  be  registered  in  his  own  name,  will, 
in  general,  be  liable  for  supplies  furnished  and  re- 
pairs made;  and  this,  though  his  relation  to  the  ship 
was  unknown  to  the  creditor  when  the  demand 
arose. 

Citations— 18  Johns.,  169  ;  15  Mass.,  477 ;  3  Kent, 
Com.,  133-136  ;  Abb.  Ship.,  17-19,  and  n.  1,  p.  19. 

"TERROR  to  theN.  Y.  C.  P.  Spinola  sued  Miln 
J-l  in  the  court  below  for  supplies  furnished 
to  the  ship  Henry  Kneeland,  amounting  to 
$146.54.  March  10,  1840,  David  H.  Robertson 
executed  an  absolute  bill  of  sale  of  two  thirds 
of  the  ship  to  the  defendant;  and  April  10  fol- 
lowing, the  defendant,  on  his  own  oath  that  he 
and  one  Thomas  D.  Bickford  were  the  only 
owners  of  the  ship,  took  out  a  register  in  their 
names.  The  defendant  took  immediate  pos- 
session of  the  ship,  and  in  November  following 
the  supplies  in  question  were  furnished,  when 
the  ship  was  about  sailing  from  N.  Y.  for  Gi- 
braltar. The  defendant  proved  that  the  bill  of 
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sale,  though  absolute  in  its  terms,  was  in  fact 
intended  as  a  mortgage  security  only.  The 
judge  charged  the  jury,  in  substance,  that  the 
mortgagee  in  possession  was  answerable  for 
supplies  furnished  to  the  ship,  and  the  fact 
that  the  plaintiff  did  not  know  that  the  defend- 
ant was  owner  at  the  time  the  supplies  were 
furnished  would  not  alter  the  case,  unless  the 
plaintiff  had  given  credit  exclusively  to  some 
one  else.  The  defendant  excepted  and,  judg- 
ment having  been  rendered  against  him,  sued 
out  a  writ  of  error. 

Mr.  J.  W.  White,  for  plaintiff  in  error. 

Mr.  A.  S.  Garr,  for  defendant  in  error. 

By  the  Court,  Bronson,  J.  Although  the 
mortgagee  of  a  ship  who  has  not  taken  posses- 
sion cannot  be  charged  as  owner;  yet  where  he 
is  in  possession,  and  has  caused  the  ship  to  be 
registered  in  his  own  name,  I  see  no  reason 
why  he  should  not  be  regarded  as  owner  and, 
1  78*]  as  such,  answerable  for  supplies  *fur- 
nished,  and  repairs  made  upon  the  ship.  Cham- 
plin  v.  Bntler,  18  Johns.,  169;  Tucker  v.  Buf- 
fington,  15  Mass.,  477;  and  see,  8  Kent,  Com., 
133-136;  Abb.  Ship.,  17-19,  and  n.  1.  p.  19. 
In  most  of  the  cases  where  the  question  has 
been  discussed  whether  a  mortgagee  out  of  pos- 
session could  be  charged  as  owner,  it  has  been 
taken  for  granted  that  he  might  be  so  charged 
if  he  had  taken  possession,  and  I  am  not  aware 
of  any  good  reason  why  such  should  not  be 
the  rule. 

Although  the  plaintiff  probably  expected  to 
get  his  pay  from  Robertson  when  the  supplies 
were  furnished,  he  charged  the  goods  to  the 
ship  "and  owners"  and,  I  think,  he  was  at  lib- 
erty to  resort  to  the  defendant. 

Whether  the  judge  was  right  or  not  in  his 
comments  upon  the  evidence,  is  a  question 
which  cannot  be  made  on  a  writ  of  error. 

Judgment  affirmed. 

Affirmed— 6  Hill,  218. 

Cited  in— 8  Bos..  212 ;  1  Brown.,  162. 


JOHNSON  v.  GILBERT. 

Statute  of  Fraud* — Promise  to  Answer  for  Debt, 
Default  or  Miscarriage  of  Another — Applies 
When. 

The  Statute  of  Frauds  relating  to  promises  to  an- 
swer for  the  debt,  default  or  miscarriage  of  anoth- 
er, 2  R.  S.,  135,  sec.  2,  sub.  2,  applies  only  where  the 
promisor  stands  in  the  relation  of  a  surety  for  some 
third  person  who  is  the  principal  debtor.  Per  Bron- 
son, J. 

Accordingly,  in  an  action  on  a  written  promise  to 
guaranty  the  payment  of  a  chattel  note,  it  appear- 
ing that  the  defendant  transferred  the  note  to  the 
plaintiff  and  made  the  guaranty  in  consideration  of 
moneys  paid  by  the  plaintiff  for  the  defendant  at 
his  request:  held,  that  the  promise  was  valid.thougrh 
it  expressed  no  consideration. 

Citation— 2  R.  S.,  135,  sec.  2. 

ERROR  to  the  Chenango C.  P.  Johnson  sued 
Gilbert  before  a  justice  of  the  peace  in  as- 
sumprit,  and   recovered   $29.27  besides  costs. 

NOTE.— Statute  of  Fraud*— Promise  to  pay  the  debt 
of  another  on  a  new  and  original  consideration.  For 
a  full  discussion,  see  Farley  v.  Cleveland,  4  Cow., 
432,  note. 

Guaranty,  an  affected  by  Statute  of  Frauds— Consid- 
eration. See  Manrow  v.  Durham,  3  Hill,  684,  note. 
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The  defendant  appealed;  and  on  the  trial  in 
the  C.  P.,  the  plaintiff  offered  to  prove  the  fol- 
lowing case.  One  Eastman  made  a  note  as- 
follows.  "By  the  first  of  September  next,  for 
value  received,  I  promise  to  pay  William  D. 
Gilbert  [the  defendant  in  this  suit]  a  first  rate 
two  horse  wagon  wood,  *painted,  with  [*1  7f> 
the  labor  of  setting  the  boxes.  Guilfora,  June 
15,  1833.  (Signed)  George  Eastman."  October 
9,  1833,  the  plaintiff,  at  the  defendant's  re- 
quest, paid  to  one  James  Sherwood  a  debt  of 
$25  which  the  defendant  owed  to  Sherwood; 
and  in  consideration  of  that  payment,  the  de- 
fendant transferred  the  note  of  Eastman  to  the 
plaintiff,  and  indorsed  thereon  a  guaranty  in 
these  wordsr  "I  hereby  guaranty  the  payment 
of  this  note,  which  is  $25.  (Signed)  William 
D  Gilbert."  The  plaintiff  had  repeatedly  de- 
manded payment  from  Eastman,  but  he  had 
not  paid  the  note.  The  court  decided  that  the 
contract  was  void  within  the  Statute  of  Frauds,, 
and  nonsuited  the  plaintiff.  He  excepted.  and, 
after  judgment,  brought  error. 

Mr.  H.  Bennett,  for  the  plaintiff  in  error, 
cited  Leonard  v.  Vredenburgh.  8  Johns.,  29; 
Gold  v.  Phillips.  10  Id.,  412;  Myers  v.  Morse 
15  Id.,  425;  Olmsted  v.  Greenly,  18  Id.,  12;  Far- 
ley v.  Cleveland,  4  Cow.,  432.  and  9  Id.,  639,  in 
error;  Chapin  v.  Merrill,  4  Wend.,  657;  Roger* 
v.  Kneeland,  10  Id.,  218,  and  13  Id.,  114,  in 
error;  Mercein  v.  Andrus,  10  Id.,  461. 

Mr.  A.  C.  Moses,  for  the  defendant  in  er- 
ror, cited  2  R.  S.,  135.  sec.  2;  Packer  v.  Willson, 
15  Wend.,  343;  Douglassv.  Rowland,  24/d.,35. 

By  the  Court,  Bronson,  J.  If  the  Statute 
of  Frauds  has  anything  to  do  with  this  case, 
the  plaintiff  cannot  recover.  The  written 
guaranty  neither  expresses  a  consideration,  nor 
can  it  be  inferred  from  the  writing  that  it  was 
made  upon  any  consideration.  2  R.  S.,  135, 
sec.  2.  But  the  Statute  of  Frauds  has  nothing 
to  do  with  the  case.  That  only  applies  where 
the  person  making  the  promise  stands  in  the 
relation  of  a  surety  for  some  third  person  who 
is  the  principal  debtor.  This  was  not  an  un 
dertaking  by  the  defendant  to  pay  the  debt  of 
Eastman;  but  it  was  an  agreement  to  pay  his 
own  debt  in  a  particular  way.  The  plaintiff 
had,  upon  request,  paid  a  debt  of  *$25[*18O 
which  the  defendant  owed  to  Sherwood,  and 
had  thus  made  himself  a  creditor  of  the  de- 
fendant to  that  amount.  If  the  matter  had  not 
been  otherwise  arranged,  the  plaintiff  might 
have  sued  the  defendant  and  recovered  as  for 
so  much  money  paid  for  him  upon  request. 
But  the  plaintiff  agreed  to  accept  payment  in  a 
different  way,  to  wit:  by  the  transfer  of  East- 
man's note  for  the  woodwork  of  a  wagon, 
with  the  defendant's  undertaking  that  the  note 
should  be  paid.  The  defendant,  instead  of 
promising  that  be  would  pay  himself,  agreed 
that  Eastman  should  pay.  He  might  do  that, 
whether  Eastman  was  his  debtor  or  not;  and 
the  fact  that  Eastman  was  a  debtor,  does  not 
change  the  character  of  the  defendant's  under 
taking,  and  make  it  a  case  of  suretyship  within 
the  Statute  of  Frauds. 

If  A  promise  B,  upon  a  sufficient  considera- 
tion moving  wholly  between  them,  that  a 
stranger  will  pay  a  sum  of  money  or  do  any 
other  act.  this  is  an  original  undertaking,  and 
not  within  the  statute;  and  it  makes  no  differ- 
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ence  whether  the  stranger  is  under  an  obliga- 
tion to  do  the  act  or  not.  If  A  sell  and  deliver 
his  horse  to  B  upon  a  promise  by  the  latter  that 
C  will  pay  $100,  the  agreement  is  just  as  ob- 
ligatory as  it  would  have  been  had  B  promised 
that  he  would  pay  the  money  himself,  and  in 
neither  case  is  a  writing  essential  to  the  valid- 
ity of  the  contract.  And  if,  in  such  a  case,  B 
deliver  A  the  note  of  C  for  $100,  and  agree  that 
the  note  shall  be  paid  at  maturity,  or  that  it 
may  be  collected  by  due  process  of  law,  it  is 
still  an  original  undertaking,  and  not  within 
the  Statute  of  Frauds.  But  if  C  wishes  to  ob- 
tain credit  with  A,  or,  being  his  debtor,  desires 
forbearance,  and  B  comes  in  as  his  surety, 
there  the  undertaking  of  B  is  collateral  to  that 
of  the  principal  debtor,  and  the  promise  must 
be  in  writing. 

The  judgment  must  be  reversed;  and  in  pur- 
suance of  a  stipulation  contained  in  the  case, 
judgment  must  be  rendered  for  the  plaintiff, 
instead  of  awarding  a  venire  de  novo. 

Ordered  accordingly. 

Distinguished-5  Hill,  460. 

Explained-*  Barb.,  131 ;  13  Barb.,  547. 

Applied-11  Barb.,  487. 

Cited  in-2  N.  Y.,  229,  538 ;  21 N.  Y..  341, 423 ;  80  N. 
Y.,  271 ;  36  Am.  Rep.,  616;  15  Hun,  180;  5  Barb.,  503: 
27  Barb,,  184 ;  2  T.  &  C.,  343 ;  2  Bos.,  398 ;  4  Bos.,  154 ; 
1  Bond..  509:  24  Minn.,  516;  36  N.  J.  L,,  326;  2  Am. 
Rep.,  524;  46  Mo.,  403. 
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STEBBINS  AND  BUSH. 

Promise  to  Pay  and  Discharge  Certain  Notes — 
Possession  by  Plaintiffs.  Presumptive  Evidence 
That  it  Was  Made  to  Them,  no  Promisee  Being 
Named — Presumption  as  to  Identity  of  Notes. 

In  an  action  on  a  written  promise  to  pay  and  dis- 
charge certain  notes,  describing  them  by  their  dates, 
amounts,  etc.,  and  as  having  been  given  by  one  F. 
to  the  plaintiffs ;  held,  that  the  possession  and  pro- 
duction of  the  promise  by  the  plaintiffs  was  pre- 
sumptive evidence  of  its  having  been  made  to  them 
thouurh  no  promisee  was  named  in  it. 

Held  further,  that  as  the  notes  produced  by  the 
plaintiffs  on  the  trial  corresponded  with  those  de- 
scribed in  the  promise,  their  identity  should  be  pre- 
sumed, in  the  absence  of  evidence  to  the  contrary, 
and  that  the  plaintiffs  need  not  even  prove  their  ex- 
ecution. 

Citations— 19  Wend.,  202 ;  24  Wend.,  456  ;I1  Wend., 
522. 

A  SSUMPSIT,  tried  before  Dayton,  C.  Judge, 
A  at  the  Monroe  Circuit,  in  April,  1839.  The 
plaintiffs  proved  and  gave  in  evidence  a  note 
or  undertaking  signed  by  the  defendants,  as 
follows: 

"  We,  for  value  rec'd,  promise  to 'pay  and 
discharge  two  several  notes  given  by  John 
Furey  to  John  Forman  and  A.  G.  Evans  (the 
plaintiffs),  one  for  one  hundred  and  ninety  dol- 
lars, payable  in  one  year,  and  one  for  the  same 
amount — both  with  interest — the  last  payable 
in  two  years— and  dated  fifth  January,  1836. 
Fub'y  16,  1836. 

(Signed)  J.  N.  STEBBINS, 

H.  BUSH. 

Said  notes  were  given  for  lots  No.  79,  87, 
111,  112  and  113,  in  Independence." 

The  plaintiffs'  counsel  then  produced  two 
notes  as  follows: 
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"$190.  Twelve  months  after  date,  for  value 
received,  I  promise  to  pay  John  Forman  and 
Albert  G.  Graves  or  order,  one  hundred  and 
ninety  dollars  with  interest  from  this  date. 
Witness  my  hand  and  seal  this  5th  day  of  Jan- . 
uary,  A.  D.,  1836. 

(Signed)  John  Furey."    [L.  B.] 

The  second  note  was  in  all  respects  like  the 
first,  except  that  it  was  payable  "twenty-four 
months  after  date." 

Mr.  Mumford,  the  attorney  for  the  plaintiffs, 
testified  that  he  received  the  three  papers 
above  mentioned,  inclosed  in  a  letter  from 
Ohio,  with  direction  to  collect  the  amount 
from  the  *defendants;  and  that  he  ap-  [*182 
plied  to  Stebbins,  one  of  the  defendants,  for 
payment,  who  promised  to  arrange  the  same. 
He  had  no  distinct  recollection  whether  he 
showed  any  of  the  papers  to  Stebbins. 

The  judge  decided  that,  to  entitle  the  plaint- 
iffs to  recover,  they  must  prove  the  due  execu- 
tion of  the  two  notes  purporting  to  be  made 
by  Furey,  or  must  in  some  other  way  identify 
those  notes  with  the  notes  described  in  the  un- 
dertaking of  the  defendants.  The  plaintiffs 
were  nonsuited,  and  excepted  to  the  opinion 
of  the  judge.  They  now  moved  for  a  new  trial 
on  a  bill  of  exceptions. 

Mr.  G.  H.  Mumford,  for  plaintiffs. 

Mr.  H.  Humphrey,  for  defendants. 

By  the  Court,  Bronson,  J.  If  the  instru- 
ment signed  by  the  defendants  is  not  a  prom- 
issory note,  see  Hough  v.  Gray,  19  Wend.,  202; 
Eetchell  v.  Burns,  24  Id.,  456;  Leonard  v.  Ma- 
son, 1  Id.,  522,  it  is,  nevertheless,  valid  as  a 
guaranty  or  other  contract  to  pay  the  two 
notes  made  by  Furey.  There  may  be  a  doubt 
upon  the  face  of  the  instrument  whether  the 
promise  was  made  to  the  plaintiffs  or  to  Furey. 
It  is  said  on  behalf  of  the  defendants,  that 
Furey  probably  sold  the  lots  for  which  his 
notes  were  given  to  the  defendants,  and  that 
they  thereupon  undertook  "to  pay  and  dis 
charge,"  or.  in  other  words,  to  indemnify  him 
against  the  notes.  There  is  undoubtedly  some 
force  in  this  suggestion;  but  the  case  was  not 
put  upon  that  ground  at  the  circuit.  The 
plaintiffs  were  not  nonsuited  on  the  ground 
that  the  promise  was  not  made  to  them,  but 
because  they  had  not  proved  or  identified  the 
notes  of  Furey.  This  is  a  bill  of  exceptions, 
and  the  parties  cannot  go  beyond  the  point  on 
which  the  exception  rests.  But  as  this  ques- 
tion may  arise  upon  another  trial,  we  think  it 
proper  to  say,  that  there  was  sufficient  pre- 
sumptive evidence  that  the  promise  was  made 
to  the  plaintiffs.  The  written  contract  is  found 
in  their  hands  and  produced  by  them;  and,  in 
the  absence  of  all  proof  to  the  contrary,  the 
*fair  inference  is  that  the  writing  was  [*  1 83 
made  and  delivered  to  them. 

The'defendants.  by  their  contract,  admitted 
the  execution  of  the  two  notes  of  Furey,  and 
it  was  no  more  necessary  for  the  plaintiffs  to 
prove  the  execution  of  those  notes  than  it 
would  be  to  prove  the  handwriting  of  the 
maker  in  an  action  against  the  indorser  of  a 
promissory  note.  Tne  only  proper  question 
was,  whether  the  two  notes  of  Furey  produced 
on  the  trial  were  the  same  notes  which  the  de- 
fendants had  promised  to  pay.  As  the  notes 
produced  by  the  plaintiffs  corresponded  in  all 

J87 


188 


SUPREME  COURT  STATE  OF  NEW  YOKE. 


1843 


respects  with  the  notes  described  lu  the  con- 
tract, and  as  there  was  no  evidence  tending  to 
a  different  conclusion,  I  think  their  identity 
wassufficiently  established.  The  nonsuit  must, 
.therefore,  be  set  aside. 

New  trial  granted. 

Cited  in-10  How.  Pr.,  276. 


BOYD  &  BO  YD  «.  TOWNSEND  ET  AL. 

Contract  to  Accept  and  Pay  Drafts— Contidera 
tion — Delivery  of  Goods  by  Certain  Date — 
Draft*  Drawn  Subsequently,  Not  within  Con- 
tract— Practice — Nonnuit. 

In  November,  1838,  a  contract  was  entered  Into 
between  B.  of  the  one  part  and  T.  and  D.  of  the  oth- 
er, by  which  B.  agreed  to  accept  and  pay  drafts 
drawn  by  T.  to  an  amount  not  exceeding  810,000;  in 
consideration  whereof,  T.  and  D.  agreed  to  deliver 
to  B.  2,000  barrels  of  flour  by  June  15, 1839,  to  be  sold 
for  the  payment  of  the  drafts^and  if  the  sum  re- 
ceived from  sales  of  the  flour  fell  short  of  what  was 
sufficient  to  meet  the  drafts,  etc.,  T.  and  D.  were  to 
pay  the  deficiency.  Held,  that  drafts  drawn  by  T. 
and  made  payable  after  June  15, 1839,  were  not  with- 
in the  contract. 

Quaere,  whether  the  contract  embraced  any  drafts 
save  such  as  were  drawn  payable  at  sight. 

The  rule  that  a  plaintiff  who  proves  all  that  is  laid 
In  his  declaration  ought  not  to  be  nonsuited  even 
though  he  fail  to  make  out  a  cause  of  action.applies 
only  to  cases  where  the  declaration  is  so  defective 
that  a  verdict  for  the  plaintiff  on  any  part  of  it  could 
not  be  sustained.  Semble. 

Where  issue  was  taken  upon  a  declaration  alleg- 
ing matters  sufficient  to  make  out  a  right  of  action, 
along  with  others  wholly  insufficient  and,  at  the 
trial,  the  plaintiff  failed  in  sustaining  that  part  of 
his  declaration  which  was  good :  held,  though  he 
proved  all  the  rest,  he  should  be  nonsuited. 

Citations— 2  Wend.,  163 ;  Cowp.,  403,  407 ;  3  Hill,  380. 

A  SSUMPSIT,  tried  at  the  Seneca  Circuit,  in 
J\.  May,  1842.  before  Moseley,  C.  Judge.  The 
184*]  declaration  was  special  and  set  forth  *a 
written  contract  between  the  plaintiffs,  James 
Boyd  &  Co.,  and  the  defendants,  Edward  S. 
Townsend,  Elias  Durfee  and  two  others,  bear- 
ing date  November  10,  1838,  whereby,  in  con- 
sideration of  the  plaintiffs  agreeing  to  accept 
and  pay  the  drafts  of  Edward  S.  Townsend 
for  a  sum  not  exceeding  $10,000,  and  for  the 
further  consideration  of  $1,  etc.,  the  defend- 
ants agreed  to  deliver  to  the  plaintiffs  at  their 
store  in  the  City  of  N.  Y.,  etc.,  2.000  barrels 
of  superfine  flour,  etc.,  by  June  15,  then  next, 
to  be  sold  for  the  payment  of  said  drafts;  and 
further,  that  if  the  sum  received  from  sales  of 
flour  should  not  be  sufficient  to  pay  said  drafts 
with  interest,  etc.,  the  defendants  would  pay 
the  balance.  The  declaration  then  alleged  that 
various  drafts  were  drawn  on  the  plaintiffs  by 
Edward  S.  Townsend,  all  of  which  the  plaint- 
iffs accepted  and  paid,  viz.:  four  several  drafts 
drawn  in  November,  1838,  one  for  $1.500.  pay- 
able June  15.  1839.  and  the  other  three  for 
$1,500,  $1.000  and  $1.000,  payable  respective- 
ly, June  20.  1839,  June  25,  1839,  and  July  1, 
1839;  also  two  others  drawn  in  December,  1888, 
one  for  $2,000,  payable  June  10.  1839,  and  the 
other  for  $5.000,  payable  May  21.  1839.  Some 
of  the  counts  set  forth  only  the  drafts  which 
were  payable  after  June  15,  1839,  while  others 


NOTE.— Neynt lab le  paper— Bill*  —  Virtual  accept- 
ance, or  pronilte  tn  accept,  before  bill  in  drawn.  For 
a  full  discussion,  see  Greele  v.  Parker,  5  Wend.,  414, 
note. 
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set  forth  these,  together  with  one  of  those  pay- 
able before.  The  declaration  claimed  the 
whole  sum  guarantied  by  the  contract.  Plea, 
the  general  Issue. 

At  the  trial,  the  drawing  and  acceptance  of 
the  various  drafts  mentioned  in  the  declara- 
tion, were  proved;  and  circumstantial  evidence 
was  given  tending  to  show  that  they  were  sev- 
erally paid  by  the  plaintiffs  as  they  fell  due. 
It  further  appeared  by  the  proof  adduced  on 
the  part  of  the  plaintiffs,  that  they  had  re 
ceived  flour  enough  from  the  defendants  to 
meet  all  the  drafts  payable  before  June  15, 
1839,  but  not  sufficient  to  meet  the  $10,000. 
The  circuit  judge,  being  of  opinion  that  drafts 
payable  after  that  day  were  not  within  the  con- 
tract of  guaranty,  nonsuited  the  plaintiffs,  who 
thereupon  excepted,  and  now  moved  for  anew 
trial  on  a  bill  of  exceptions. 
*Mr.  S.  Mathews,  for  plaintiffs.  [*185 
Mr.  A.  Worden,  for  defendants. 

By  tJie  Court,  Co  wen,  J.  It  is  not  said  in 
the  agreement  whether  the  bills  might  be 
drawn  on  time  or  not;  but  flour  enough  was  to 
be  sent  by  June  15  for  the  payment  of  them. 
It  is  sufficient  to  say,  with  the  circuit  judge, 
that  a  construction  which  should  allow  bills  on 
any  length  of  time,  however  remote,  would  be 
unreasonable.  The  flour  was  to  be  furnished 
for  sale  by  June  15.  the  avails  to  be  appropri- 
ated to  the  payment  of  the  bills,  which  we 
think  should  not,  therefore,  have  been  made 
payable  beyond  that  day.  as  all  of  them  were, 
except  the '$2,000  and  $5,000  bills.  The  con- 
struction contended  for  by  the  plaintiffs  would 
have  entitled  them  to  receive  the  flour,  obuin 
its  avails  and  hold  these  for  any  length  of  time 
agreed  on  for  the  bills  between  them  and  E.  S. 
Townsend.  It  accords  belter  with  the  course 
of  commercial  business  to  suppose  an  intent 
that  the  flour  should  be  sold  and  applied  pres- 
ently, or  or  before  June  15.  Had  the  parties 
intended  it  to  answer  bills  payable  afterwards, 
they  would  probably  have  said  so. 

It  is.  therefore,  as  observed  by  the  circuit 
judge,  unnecessary  to  say  whether  the  contract 
did  or  did  not  confine  the  parties  to  bills  pay- 
able on  sight.  It  is  sufficient  that  they  had  no 
right  to  fix  the  time  beyond  the  day  mentioned 
for  the  arrival  of  the  flour. 

But  it  is  insisted  that,  as  all  the  bills  were 
set  out  in  the  declaration,  and  this  claimed  that 
they  had  been  drawn  within  the  contract,  and 
they  were  all  proved,  the  plaintiffs  were  at  least 
entitled  to  a  verdict,  and  the  appropriate  dis- 
position of  the  question  was  by  motion  in  ar- 
rest of  judgment;  not  for  a  nonsuit.  Two  of 
the  bills  were  averred  and  proved  to  have  been 
properly  drawn.  These  alone  were  sufficient 
to  support  the  action  pro  tanto.  The  counts, 
averments  and  proof  as  to  the  others  might 
be  rejected,  and  yet  the  action  be  considered 
as  well  brought.  The  matter  *shown  [*18O 
in  defense,  or  rather  the  defensive  mailer 
proved  by  the  plaintiff,  viz. :  the  arrival  of 
flour  enough  to  pay  all  the  defendants  owed 
him,  was  the  ground  of  nonsuit.  It  is  thesame 
as  if  he  had  stopped  with  proving  an  available 
demand,  and  the  defendant  had  then  shown  a 
receipt  in  full  or  a  release.  Either  would  be 
a  good  ground  of  nonsuit.  That  the  plaintiff 
had  ajleged  and  proved  something  over  and 
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above  his  good  cause  of  action,  but  which  was 
entirely  impertinent,  would  form  no  answer  to 
the  motion. 

The  general  rule  is  laid  down  in  Safford  v. 
Stevens,  2  Wend.,  163,on  the  authority  of  Cam- 
eron v. Reynolds,  Cow  p.,  403,  407.  It  is  that  if  the 
plaintiff,  on  an  issue  joined  upon  his  declara- 
tion, prove  everything  contained  in  it,  the  rem- 
edy is  by  arrest.  In  the  latter  case,  the  court 
granted  relief  by  arrest,  though  there  was  also 
good  ground  for  a  nonsuit.  The  reason  given 
was,  that  the  defendant  might  have  demurred. 
But  the  declaration  was  there  bad  as  a  whole. 
If  it  be  good  in  part,  there  is  matter  for  a  ma- 
terial issue,  and  a  sound  verdict  for  the  plaint- 
iff. This  may  be  limited  to  the  good  matter. 
The  plaintiff  then  has  a  legal  cause  of  action 
on  the  record.  Failing  to  make  it  out,  the  very 
ground  of  nonsuit  mentioned  by  the  Chancd- 
lor  in  Safford  v.  Stevens  is  laid,  viz.:  that  the 
proof  is  not  sufficient  to  support  the  declara- 
tion. This  rule  is  satisfied  if  the  evidence  be, 
on  the  whole,  plainly  insufficient,  whether  it 
be  given  in  support  or  defeasance  of  the  ac- 
tion; whether  it  come  from  the  plaintiff  or  de- 
fendant. Gregory  v.  Mack,  3  Hill,  380.  Take 
a  count  in  slander  for  instance,  which  contains 
different  sets  of  words,  some  actionable  and 
some  not.  On  an  issue,  the  plaintiff  fails  to 
prove  any  actionable  set;  or,  if  he  prove  them 
all,  the  defendant  answers  by  a  clear  accord 
and  satisfaction;  no  one  would  deny  that  either 
the  failure  or  the  answer  would  present  a  case 
for  nonsuit. 

New  trial  denied. 

Cited  in— 13  Barb.,  516. 
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THE  HERKIMER  COUNTY  MUTUAL  IN- 
SURANCE COMPANY. 

Insurance — Assignment  of — Statute — Parties — 
AsMffnee  May  Sue  in  His  Own  Name — Not  so 
at  Common  Law —  Variance — Disregard  of,  a 
Matter  in  Discretion,  Not  Subject  to  Exception. 

In  an  action  by  the  assignee  of  a  policy  of  insur- 
ance, brought  in  the  name  of  the  insured,  qucere, 
whether  an  allegation  of  notice  of  loss,  etc.,  signed 
by  the  plaintiff,  will  be  supported  by  proof  of  no- 
tice, etc.,  signed  by  the  assignee. 

The  disregarding  of  variances  on  the  trial  of  a 
cause,  is,  in  general,  matter  resting  in  discretion, 
upon  which  a  bill  of  exceptions  will  not  lie. 

At  common  law,  the  assignee  of  a  policy  of  insur- 
ance cannot  sue  upon  it  in  his  own  name. 

Where,  however,  the  charter  of  an  insurance  com- 
pany provided  that,  in  case  of  an  alienation  of  the 
property  insured  by  sale  or  otherwise,  the  policy 
should  be  void,  but  that  the  grantee  or  alienee, 
having  the  policy  assigned  to  him,  might  have  the 
same  ratified  and  confirmed  for  his  use,  by  the  con- 
sent of  the  company,  within  thirty  days  next  after 
such  alienation  ;  and  that  this  should  entitle  him  to 
all  the  rights  and  privileges  of  the  party  originally 
insured  ;  held,  that  a  ratification  and  confirmation 
pursuant  to  the  charter,  gave  the  assignee  the  right 
to  sue  upon  the  policy  in  his  own  name  ;  and  that 
no  action  would  lie  in  the  name  of  the  assignor. 

Whether,  under  such  a  charter,  a  ratification  and 
confirmation  by  the  company  after  thirty  days 
from  the  time  of  alienation,  will  render  the  policy 
valid,  qucere. 

Citations— 9  Wend.,  163-165 :  15  Wend.,  672.  673  :  16 
Wend.,  397 ;  3  Hill,  88 ;  9  Wend.,  409 ;  5  Wend.,  200; 
203;  IHill.  71. 


NOTE.— Practice— Discretion— Decision  renting  in, 
cnnnot be  reviewed.  See  Leland  v.  Bennett,  5  Hill, 
286,  note. 
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ASSUMPSIT,  tried  at  the  Niagara  Circuit, 
in  March,  1842,  before  Dayton,  C.  Judge. 
The  action  was  on  a  fire  policy,  dated  Novem- 
ber 25,  1839,  by  which  the  defendants  under- 
took and  promised  to  insure  Charles  J.  Mann, 
the  nominal  plaintiff,  on  goods  in  his  store  at 
Lockport,  to  the  amount  of  $2,000,  for  the 
term  of  five  years.  The  goods  having  been  de- 
stroyed by  fire,  this  action  was  brought  for 
the  benefit  of  one  John  Wilson,  to  whom  the 
policy  had  previously  been  assigned  as  herein- 
after stated. 

The  defendants'  charter,  Stat.  of  1836,  p. 
267,  sec.  3,  adopted  the  provisions  contained 
in  the  charter  o'f  the  Jefferson  County  Mutual 
Insurance  Company,  Id.,  p.  42,  the  7th  section 
of  which  is  as  follows:  "  When  any  property 
insured  with  this  Corporation  shall  be  alienated 
by  sale  or  otherwise,  the  policy  shall  thereup- 
on be  void,  and  be  surrendered  to  the  directors 
of  said  Company  to  be  canceled;  and  upon« 
such  surrender,  *the  assured  shall  be  [*188 
entitled  to  receive  his  deposit  notes,  upon  the 
payment  of  his  proportion  of  all  losses  and  ex- 
penses that  have  accrued  prior  to  such  sur-» 
render:  but  the  grantee  or  alienee,  having  the 
policy  assigned  to  him,  may  have  the  same 
ratified  and  confirmed  to  him  for  his  own 
proper  use  and  benefit,  upon  application  to  the 
directors,  and  with  their  consent,  within  thirty 
days  next  after  such  alienation,  on  giving 
proper  security  to  the  satisfaction  of  said  di- 
rectors, for  such  portion  of  the  deposit  or 
premium  note  as  shall  remain  unpaid;  and  by 
such  ratification  and  confirmation,  the  party 
causing  such  security  to  be  given,  shall  be  en- 
titled to  all  the  rights  and  privileges  and  be 
subject  to  all  the  liabilities  to  which  the  orig- 
inal party  to  whom  the  policy  issued  was  en- 
titled under  this  Act." 

The  declaration  averred  an  assignment  of 
the  policy  to  John  Wilson,  and  notice  of  the 
assignment  to  the  defendants,  who  manifested 
their  consent  in  writing  by  an  indorsement  on 
the  policy.  It  was  also  averred  that  the  plaint- 
iff, at  the  time  of  the  loss,  was  interested  in 
the  goods  insured  to  the  full  amount  of  the 
sum  named  in  the  policy;  that  the  loss  hap- 
pened on,  etc. :  that  the  plaintiff  gave  notice  of 
the  loss,  etc. ;  that  an  account  of  the  loss  was 
afterward  made  out  and  signed  by  the  plaint- 
iff, verified  by  his  oath,  and  furnished  to  the 
defendants. 

The  case  made  by  the  plaintiff  at  the  trial 
was  substantially  this:  the  goods  covered  by 
the  policy  were  sold  by  Mann  the  insured,  to 
the  said  Wilson,  June' 23, 1840.  On  September 
4  following,  Mann  assigned  the  policy  to  Wil- 
son and,  on  the  7th  of  the  said  month,  the  de- 
fendants indorsed  upon  the  policy  a  written 
consent  to  the  assignment;  Wilson  at  the  same 
time  giving  them  a  new  premium  note,  which 
they  still  hold.  The  fire  by  which  the  goods 
were  destroyed  occurred  September  26,  1840. 
Wilson  thereupon  gave  notice  of  the  loss  to 
the  defendants;  and  afterwards  made  out  an 
account  of  the  same,  verified  it  on  oath,  and 
served  this  upon  the  defendants.  The  notice 
of  loss  was  signed  by  Wilson,  and  he  made  the 
affidavit  verifying  the  account.  *Wil  [*189 
son  stated  in  the  affidavit  that  he  was  sole 
owner  of  the  goods  when  they  were  destroyed. 
The  defendants'  counsel,  on  these  papers  being 
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offered  In  evidence,  objected  that  they  were 
not  admissible  under  the  declaration;  that  they 
were  the  acts  of  Wilson,  and  the  declaration 
described  them  as  the  acts  of  the  plaintiff; »'. 
«.,  of  Mann.  The  circuit  judge  overruled  the 
objection,  and  the  defendants'  counsel  except- 
ed.  The  plaintiff  gave  in  evidence  a  letter 
written  by  the  secretary  of  the  defendants  to 
Wilson,  offering  to  p^ay  for  the  goods  lost  on 
ascertaining  the  amount,  and  suggesting  a 
mode  of  ascertainment.  The  letter  was  dated 
February  5,  1841.  This  was  objected  to  as  ir- 
relevant, and  because  it  did  not  appear  that  the 
secretary  had  authority  to  write  it;  but  the  ob- 
jection was  overruled,  and  the  defendants' 
counsel  excepted. 

When  the  plaintiff  rested,  the  defendants' 
counsel  moved  for  a  nonsuit  on  the  following, 
among  other  grounds,  viz.:  1.  That,  by  the 
sale  of  the  goods,  the  policy  became  and  re- 
mained void,  not  having  been  ratified  by  the 
defendants  within  thirty  days  thereafter;  2. 
That  if  the  policy  was  not  void,  the  action 
should  have  been  brought  in  the  name  of  Wil- 
son.  The  circuit  judge  denied  the  motion,  and 
the  defendants'  counsel  excepted.  The  jury 
rendered  a  verdict  for  the  plaintiff  of  f  1,500, 
and  the  defendants  now  moved  for  a  new  trial 
on  a  bill  of  exceptions. 

Mr.  A.  Gardiner,  for  defendants. 

Mr.  N.  Hill,  Jr.,  for  plaintiff. 

By  the  Court,  Cowen,  J.  Admitting  that 
the  action  was  properly  brought  in  Mann's 
name,  and  that  the  policy  is  valid  notwith- 
standing the  sale  of  June  23.  there  would  per- 
haps be  no  serious  difficulty  in  the  way  of  a  re- 
covery. The  averment  of  preliminary  proofs 
having  been  furnished  by  the  plaintiff,  and 
even  signed  by  his  name,  might  possibly  be 
satisfied,  though  this  is  doubtful,  by  consider- 
ing Wilson  the  substantial  plaintiff  and,  there- 
fore, within  the  terms  of  the  averment.  Cor- 
19O*]  ndl  v.  *LeRoy,  9  Wend.,  163-165.  At 
any  rate,  I  should  think  we  might  overlook  the 
variance  as  being  amendable.  Mappa  v.  Pease, 

15  Id.,  672.     The  disregarding  of  variances  at 
the  circuit  is  the  subject  of  discretion,  upon 
which  a  bill  of  exceptions  will  not  lie.     Id., 
673. 

But  the  action  is  brought  in  the  name  of 
Mann,  although  previous  to  the  loss  he  had 
sold  the  subject  of  insurance  to  Wilson,  and 
had  assigned  the  policy  to  the  same  person, 
the  latter  act  having  been  approved  by  the 
Company.  It  is  therefore  objected,  first,  that 
if  any  action  will  lie,  it  should  have  been 
brought  in  the  name  of  the  assignee;  but.  sec- 
ondly, that  none  will  lie  in  the  name  of  any 
one,  the  assured  having  parted  with  all  his  in- 
terest, and  the  requisite  steps  not  having  been 
taken  to  renew  the  policy  conformably  to  the 
Statute  of  Incorporation. 

1.  Independently  of  the  7th  section  of  that 
statute,  the  policy  being  a  mere  chose  in  ac- 
tion, was  not  assignable  at  law  in  any  form. 

16  Wend..  397;  3  Hill,  88;  9  Wend.,  409  ;  5 
Id.,  200,  203.     But  the  7th  section   declares 
that  though,  when  the  property  insured  shall 
be  alienated  by  sale  or  otherwise  the  policy 
shall  be  void,  yet  the  alienee,  having  the  pol 
icy  assigned   to  him,  may,    notwithstanding, 
cause  it  to  be  ratified  for  his  own  use  and  ben- 
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eflt,  by  consent  of  the  directors,  within  thirty 
days  after  the  alienation,  on  giving  approved 
security  for  what  may  be  due  on  the  premium 
note.  It  then  declares  that  he  shall  be  entitled 
to  all  the  rights  and  privileges,  etc.,  to  which 
the  assured  was  entitled.  One  of  these  riu'lit-* 
is  to  sue  in  his  own  name.  Having  parted 
with  all  his  interest  both  in  the  subject-matter 
and  policy;  the  Company,  moreover,  which  is 
the  debtor,  having  become  a  party;  the  whole 
is  nearly  equivalent  to  a  promise  upon  a  new 
consideration  to  pay  the  amount  of  any  subse- 
quent loss  to  the  assignee.  If  such  a  transac- 
tion would  not  give  the  assignee  a  right  to  sue 
in  his  own  name  at  common  law,  and  even  de- 
vest  the  right  any  longer  to  use  that  of  the  as- 
signor, yet  the  words  of  the  statute  are.  I 
think,  equivalent  to  an  express  declaration  that 
the  assignee  *may  sue  in  his  own  name.  [*  1 9 1 
The  demand  becomes,  both  at  law  and  in  equi- 
ty, transferred.  The  consequence  is,  that  the 
plaintiff  Mann  should,  in  the  case  before  us. 
have  been  nonsuited  upon  the  ground  that  he 
had  ceased  to  hold  the  legal  interest.  See, 
Granger  v.  Ins.  Co.  of  N.  T.,  5  Wend..  200, 
203,  and  Ferris  v.  Ins.  Co.,  1  Hill,  71.  The  ef- 
fect is,  perhaps,  more  correctly  expressed  by 
saying,  that  a  ratification  and  confirmation  of 
the  policy  for  the  assignee's  own  use  and  ben- 
efit, in  the  language  of  the  7th  section,  renders 
it  a  policy  or  obligation  directly  to  the  assignee 
himself.  He  thenceforth  claims  as  the  assured; 
not  as  a  mere  assignee. 

2.  So  far,  I  have  proceeded  on  the  assump- 
tion that  all  the  requisite  forms  for  transfer- 
ring the  legal  interest  were  complied  with  ; 
and.  among  other  things,  that  the  Company 
had  actually  ratified  the  sale  within  thirty 
days  from  the  23d  of  June;  or  afterwards  did 
what  was  equivalent.  There  is  no  pretense, 
from  any  direct  proof,  that  the  Company  act- 
ually co'nfirmed  the  policy  within  the  thirty 
days;  nor,  indeed,  could  they  do  so.  Such  rat- 
ification, to  be  available,  must  have  been 
founded  on  the  assignment  of  the  policy, 
which  was  not  made  till  more  than  sixty  days 
after  the  sale.  No  effectual  ratification  within 
the  thirty  days  can  therefore  be  inferred  from 
the  letter  of  the  assistant  secretary,  admitting 
he  had  authority  to  write  the  letter. 

It  is  somewhat  difficult  to  perceive  why  the 
thirty  days  should  have  been  mentioned  by 
the  statute  as  a  limitation  to  which  the  assignee 
and  underwriters  must  confine  themselves. 
The  statute  seems  to  impose  no  obligation  on 
the  Company  to  renew  the  policy,  though  it 
should  be  presented,  with  the  assignment,  im- 
mediately after  the  sale.  It  declares  the  policy 
void  and  subject  to  cancellation  by  reason  of 
the  sale;  but  that,  by  taking  an  assignment, 
the  vendee  may  have  a  renewal  in  his  own 
right  within  thirty  days  from  the  time  of  such 
sale.  It  struck  me,  at  first,  that  the  time  was 
intended  for  the  benefit  of  one  or  both  of  the 
parties  to  the  transaction,  and  that  it  mitilit. 
therefore,  be  waived,  as,  in  this  view, [*i  1)2 
it  undoubtedly  was,  by  the  act  of  taking  a  new 
premium  note  from  the  assignee,  and  the  writ- 
ten consent  of  September  7.  Had  the  statute 
been  mandatory  upon  the  Company,  to  con- 
firm upon  request  within  thirty  d"ays,  they 
might  clearly  have  waived  the  restriction  f  for 
the  limitation  would  obviously  have  been  to 
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•effectuate  their  own  safety  and  convenience. 
fyulibet  potent  renunciare juri prose introducto. 
But  that  is  not  so.  If  the  Legislature  did  not 
mean  to  allow  a  departure  from  the  common 
law  rule  unless  such  departure  be  within  thirty 
days,  the  restriction  must  be  regarded  as  one 
of  general  policy,  incapable  of  being  waived. 
The  law  might  have  provided  that  a  promis 
sory  note  should  not  be  negotiated  after  thirty 
days  from  its  date.had  the  Legislature  thought 
fit.  In  this  view,  the  limitation  of  time  forms, 
as  the  counsel  for  the  defendants  contended, 
an  indispensable  condition. 

It  is  not  necessary,  however,  to  pass  upon 
the  question  whether  there  was  a  legal  assign 
rnent  or  not.  If  there  was,  we  have  seen  that 
Mann  was  an  improper  party.  If  not,  the  pol- 
icy was  avoided  by  the  sale,  and  no  action  lies 
in' any  form,  unless  the  transactions  between 
Wilson,  the  assignee,  and  the  Company  raised 
an  original  obligation  of  insurance  to  him  in- 
dependently of  the  statute.  In  any  view  of  the 
case,  there  must  be  a  new  trial. 

New  trial  granted. 

Cited  in— 3  Denio,  256.  305 ;  1  N.  Y.,  291 ;  2  N.  Y.,56; 
16  Barb.,  258 ;  4  Duer,  377  ;  5  Duer,  523. 
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.Mechanics'  Lien — New  York  City  Lien  Law — 
Unliquidated  Damages,  Not  within — Owner, 
Entitled  to  Allowance  for  Demands  against 
Builder  at  Time  of  Service  of  Attested  Account 
— Set  off — Witnesses — Competency  of— Release 
— Assignee  of  Demand  Takes  Subject  to  Equi- 
ties. 

Under  the  N.  Y.  City  Mechanics'  Act,  Sess.  L.  of 
1830,  p.  412.  and  Sess.  L.  1832,  p.  181,  the  claimant  can- 
not acquire  a  lien  on  unliquidated  damages  which 
have  accrued  to  the  builder  by  reason  of  a  violation 
of  the  contract  on  the  part  of  the  owner ;  but  the 
lien  is  restricted  to  such  funds  as  are  due  or  to  be- 
come due  for  actual  performance. 

In  an  action  under  the  above  law,  the  owner  is  en- 
titled to  be  allowed  for  all  demands  he  held  against 
the  builder  at  the  time  the  attested  account  was 
.served,  provided  they  be  such  as  might  have  been 
set  off  in  an  action  brought  by  the  builder  himself. 

Otherwise,  if  the  set-off  be  shown  to  have  been 
created  in  fraud  of  the  plaintiff's  lien.  Per  Cowen.J". 

The  plaintiff  in  such  action  cannot  use  the  build- 
er as  a  witness,  he  being  interested. 

A  release  to  the  builder,  sufficient  to  obviate  the 
objection  as  to  his  interest,  would  necessarily  extin- 
guish the  plaintiff's  right  of  action :  and  this,  not- 
withstanding an  express  declaration  in  the  release 
that  such  was  not  the  intent.  Per  Cowen,  J. 

Where  a  release  of  this  character,  however,  is 
jriven  by  the  plaintiff  at  the  trial,  the  defendant  can 
only  avail  himself  of  the  fact  by  pleading  it  puis 
darrein  continuance.  Semhle;  per  Cowen,  J". 

In  general,  the  assignee  of  a  demand  takes  sub- 
.  ject  to  every  equitable  defense  existing  against  it  in 
the  hands  of  the  assignor.  Per  Cowen,  J. 

Semhle,  that  this  rule  applies  even  to  cases  where 
the  assignment  is  absolute  and  operates  a  transfer 
of  the  legal  as  well  as  equitable  interest  in  the  de- 
mand. 

Otherwise,  as  to  bills  of  exchange  and  promissory 
notes,  transferred  to  a  bona  fide  holder.  Per  Cow- 
en.  J. 

Citations— 3  R.  S.,273.secs.  1,  3,  4,2d  ed.;  Laws.1832, 
p.  181 ;  5  Johns..  118 ;  6  Cow.,  693 ;  5  Wend.,  342  :  11 
Wend.,  504 :  10  Barn.  &  C.,  558 ;  2  Dev.  &  B.,  283 :  21 
Wend.,  405-407 ;  Chit.  PI..  658,  659,  Am.  ed.,  1840. 

ON  error  from  the  N.   Y.  C.  P.    A.  Hoyt 
sued  Miner  under  the  N.  Y.  City  Mechan- 
ics' Act,  Stat.  of  1830,  p.  412,and  Stat.  of  1832, 
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p.  181,  for  work  done  by  said  Hoyt  in  build- 
ing a  house,  viz.:  No.  157  Henry  St.  The 
work  in  question  was  done  for  D.  Hoyt,  the 
contractor,  between  February  3,  1839,  and 
April  15  following;  and  the  attested  account 
of  A.  Hoyt  was  served  upon  Miner  April  29, 
1839. 

The  contract  between  Miner  and  D.  Hoyt 
was  entered  into  August  1,  1838,  and  by  its 
terms  the  house  was  to  be  finished  February 
1,  1839;  but  November  21,  1838,  the  parties 
extended  the  time  for  finishing  the  house  to 
"April  25,  1839.  The  contract  bound  [*194 
Miner  to  pay  D.  Hoyt  for  building  the  house 
the  sum  of  $5,564.34,  as  follows:  "When  the 
first  tier  of  beams  are  laid  and  front  and  rear 
walls  put  up,  $500.  When  the  third  tier 
of  beams  are  laid  and  walls  put  up,  $500. 
When  the  roof  is  tinned  and  completed,  $700. 
When  the  scratch  coat  is  on  and  floors  laid, 
$700.  When  the  brown  coat  is  on,  sashes 
glazed  and  put  in,  etc.,  $700.  When  the  walls, 
ceilings,  cornices  and  all  the  hard  finish  is  on, 
etc.,  $900.  When  the  window  shutters  and 
doors  are  all  hung,  etc.,  $300;  and  the  balance 
when  the  building  is  all  completed." 

The  above  sums  included  the  mason  work,  a 
part  of  which  was  a  party  wall  to  be  appraised 
by  disinterested  persons  and  paid  for  by  D. 
Hoyt.  This  was  afterwards  appraised  at  $312. 
The  mason  work  was  valued  by  D.  Hoyt  and 
Miner  at  $3,350.  One  Pierson  undertook  to  do 
Viat  :  and  all  three  agreed  that  Miner  should 
pay  Pierson  directly,  thus  :  "  When  the  first 
tier  of  beams  are  on,  front  and  rear  up,  $300. 
When  the  third  tier  of  beams  are  on  and  walls 
up,  $300.  When  the  roof  is  on  and  tinned, 
$400.  When  the  scratch  coat  is  on,  $400. 
When  browned,  $400.  When  hard  finished, 
$400.  The  balance  when  house  is  finished, 
$1,150."  August  15,  1838,  D.  Hoyt  gave  Pier- 
son  an  order  on  Miner  pursuant  to  the  above 
arrangement.  Pierson  assumed  the  price  of 
the  party- wall,  and  gave  his  note  to  Miner  for 
it  according  to  the  appraisement.  The  note 
bore  date  October  3,  1838.  April  15,  1839,  the 
building  had  progressed  to  that  stage  when  the 
sixth  installment,  specified  in  the  contract  be- 
tween D.  Hoyt  and  Miner,  became  due,  viz.: 
the  $900  payment.  Some  work  had  been  done 
also  towards  the  seventh  payment.  The  build- 
ing then  took  fire  and  was  partially  destroyed; 
whereupon  a  disagreement  arose  between  D. 
Hoyt  and  Miner,  in  consequence  of  which  the 
former  ceased  to  work.and  Miner  had  the  build- 
ing finished  by  others.  Evidence  was  given  tend- 
ing to  show  D.  Hoyt's  readiness  to  go  on  and 
complete  the  building  by  the  extended  time, 
April  25,  and  that  Miner  refused  to  allow  him 
to  do  so. 

*lt  was  not  disputed  that,  when  the  [*195 
fire  happened.  Miner  had  paid  to  D.  Hoyt  and 
Pierson  the  sum  of  $3. 770  on  the  building  con- 
tract. Miner  also  claimed  to  be  allowed,  ei- 
ther as  payment  or  by  way  of  set-off,  the  $312 
note  given  by  Pierson  for  the  estimated  value 
of  the  party-wall.  He  also  claimed  to  have  al- 
lowed him  a  due-bill  purporting  to  have  been 
given  him  bv  D.  Hoyt  for  $78  money  lent,  and 
dated  March  30,  1839. 

On  all  the  points  in  dispute,  D.  Hoyt  himself 
was  an  important  witness  for  the  plaintiff  in 
the  court  below,  A.  Hoyt.  On  his  being  of- 
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fered,  he  was  objected  to  by  the  defendant, 
Miner;  whereupon  the  plaintiff  executed  a  re- 
lease. The  release  was  of  all  demands,  etc.,  and 
all  personal  liability,  but  declared  it  to  be  un- 
derstood that  the  release  should  not  operate  to 
prejudice  the  plaintiff's  claim  in  this  suit.  The 
defendant  next  objected  that  the  release,  if 
operative  to  any  extent,  discharged  the  plaint- 
iff's cause  of  action;  and  that,  if  not,  it  was  in 
sufficient  to  restore  the  witness1  competency. 
The  court  decided  that  the  witness  might  be 
sworn. 

Much  testimony  was  given  and  various  ques 
tions  raised  in  the  court  below,  not  necessary 
to  be  here  stated.  The  court  charged,  among 
other  things,  that  if  the  due  bill  for  $78  was 
given  upon  a  mere  loan,  it  could  not  be  al- 
lowed the  defendant,  either  as  so  much  paid 
D.  Hoyt,  or  as  a  set-off  ;  otherwise,  if  there 
had  been  an  agreement  between  D.  Hoyt 
and  the  defendant  that  it  should  apply  as 
payment.  The  court  further  instructed  the 
jury  to  disallow  the  defendant's  claim  in  re 
spect  to  the  Pierson  note  of  $312.  Exceptions 
were  taken  to  the  charge,  and  also  to  the  de- 
cision admitting  D.  Hoyt  as  a  witness.  Ver- 
dict and  judgment  for  the  plaintiff  below  ; 
whereupon  Miner,  the  defendant,  brought  er- 
ror. 

Mr.  C.  De  Witt, 'for  plaintiff  in  error. 

Mr.  P.  A.  Cowdrey,  for  defendant  in  er- 
ror. 

By  tfie  Court,  Cowen,  /.  Several  of  the 
questions  addressed  to  the  witnesses  appear  to 
have  been  allowed  by  the  court  below  on  the 
1 96*]  *assumption  that  the  plaintiff  might  fix 
a  lien  on  the  unliquidated  damages  supposed 
to  be  due  from  the  defendant,  in  consequence 
of  his  preventing  D.  Hoyt's  going  on  after  the 
fire  and  completing  the  contract.  Perhaps  most 
of  them  might  have  been  relevant,  if  such 
damages  can  be  said  to  have  been  in  issue. 
But  we  think  they  were  not.  We  are  of  opin 
ion  that  the  fund  contemplated  by  the  statute 
is  confined  to  what  is  due  or  to  become  due 
for  actual  performance  by  the  contractor. 
See,  3  R.  S.,  273,  2d  ed.,  Act  of  1830;  and  Sess. 
L.  of  1832,  p.  181.  The  owner  is  to  retain  out 
of  his  subsequent  payments  to  the  contractor  ; 
Act  of  1830,  sec.  1;  and  the  recovery  of  the 
plaintiff  is  "  to  the  extent  in  value  of  any  bal- 
ance due  by  the  owner  to  his  contractor  under 
the  contract  with  him  "  at  the  time  of  the  no 
tice  first  given  by  the  plaintiff,  "or  subsequent- 
ly accruing  to  such  contractor  under  the  same." 
It  is  the  balance  due,  or  the  balance  subse 
quenlly  accruing  due.  Id.,  sec.  4  The  de- 
mand must  in  general  be  of  a  nature  for  which 
an  action  of  debt  or  indebitatu*  assumpait  would 
lie.  At  least,  it  must  be  due  as  a  consequence 
of  actual  performance.  The  claim  arising 
from  a  refusal  to  allow  performance  is  of  a 
nature  entirely  different.  There  is  not  in  such 
case  anything  due  by  the  owner  under  the  con- 
tract. It  is  departed  from  and  violated,  for 
which  special  damages  are  to  be  recovered, un- 
measured and  even  more  uncertain  in  their 
amount  than  those  in  many  actions  brought 
for  a  mere  wrong. 

We  are  also  of  opinion  that  the  sum  due  for 
money  lent  from  D.  Hoyt,  the  contractor,  to 
t  he  defendant  below, and  offered  as  a  set-off ,  was 
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improperly  excluded.  The  assignee  of  a  de- 
mand takes  subject  to  every  equitable  defense 
existing  against  it  while  in  the  bands  of  the 
assignor.  I  shall  presently  examine  whether 
this  may  not  be  considered  the  rule  even  in  re- 
spect to  demands,  the  legal  interest  whereof 
is  transferred  by  absolute  assignment;  though 
I  admit  that  promissory  notes  and  bills  of  ex- 
change are  exempt  from  the  rule  when  sold 
bonafide,  by  reason  of  their  peculiar  privilege 
as  commercial  paper.  A  proceeding  under  the 
statute  certainly  confers  upon  the  mechanic  or 
•material  man  no  greater  rights  than  [*197 
those  of  an  absolute  assignee. 

The  claim  to  set  off  the  note  of  $312  against 
Pierson,  stands  upon  a  similar  principle.  By 
arrangement  between  him,  D.  Hoyt  and  the  de- 
fendant, Pierson  had,  in  respect  to  the  mason 
work,  taken  the  place  of  Hoyt  as  contractor. 
The  contract  for  that  work  stood  between  Pier- 
son  and  the*  defendant.  By  arrangement  he 
had.  pro  tanto,  taken  the  place  of  Hoyt ;  and 
the  equities  are  to  be  considered  between  him 
and  the  defendant. 

The  question  would  have  been  different  if 
the  set  offs  had  been  created  in  fraud  of  the 
plaintiff's  lien;  but  there  is  no  pretense  of  that 
being  so. 

The  court  below  charged,  and  it  is  not  de- 
nied that,  by  express  agreement  between  the 
contractor  and  owner,  these  matters  of  set-off 
might  have  been  applied.  The  equity  is  the 
same,  whether  there  was  an  agreement  or  not. 
It  cannot  be  said,  in  an  equitable  sense,  that 
there  is  a  sum  due  from  A  to  B  under  a  con- 
tract, when  B  owes  A  a  sum  equal  to  the  for 
mer.  The  Statute  of  Set  off,  as  it  was  worded' 
before  the  late  revisal,  spoke  of  mutual  debts 
only  between  immediate  parties  to  the  suit;  but 
it  was  early  held  that  it  comprehended,  in 
spirit,  a  debt  due  to  the  defendant  from  the 
party  under  whom  the  plaintiff  claimed.  True, 
a  balance  could  not  be  certified  against  the 
plaintiff  in  the  latter  case;  but  the  set-off  was 
received  to  operate  defensively  to  the  extent  of 
the  plaintiff's  claim.  In  O'Uattaghan  v.  Saw- 
yer, 5  Johns.,  118,  the  plaintiff  was  assignee, 
by  indorsement,  of  a  promissory  note;  and  the- 
note  being  indorsed  after  it  was  due,  this  court 
reversed  the  judgment  of  the  C.  P.,  because  it 
had  excluded  from  the  defense  matter  of  set- 
off  against  the  payee.  Nearly  twenty  years  aft- 
er, that  case  was  overruled  in  Johnson  v. 
Bridge,  6  Cow.,  693.  But  this  decision,  though 
affirmed  by  the  Court  of  Errors,  was  main- 
tained by  a  tie  vote;  Bridge  v.  John«on,5  Wend. , 
842  ;  and  in  Driyg*  v.  Rockwell,  11  Id.,  504.  it 
may,  I  think,  be  considered  as  overthrown. 
•The  late  case  in  the  K.  B.  of  Bur-  [*198 
rough  v.  MOM,  10  Barn.  &C.,  558.  agrees  with 
that  cited  from  my  reports.  It  was  not  decided, 
however,  without  much  hesitation,  and  is  in 
turn  I  think  shown  to  be  very  questionable  in 
principle,  by  the  learned  opinion  of  Ruffin, 
Ch.  J.,  in  Hay  wood  v.  M'Nair,  2  Dev.  &  B.t 
283.  But  suppose  the  question  to  be  doubtful, 
where  the  debt  is  absolutely  assigned;  suppose 
the  assignor  can  evade  a  legal  defense  by  trans- 
ferring the  debt  to  another;  there  is  a  feature 
in  the  case  at  bar  which  brings  it  within  the- 
narrowest  ground  to  which  that  of  Driggs  v. 
Rockwell  can  be  reduced.  The  judges  who  de- 
livered opinions  in  that  case  (the  Chancellor  and 
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Senator  Beardsley)both  agreed  that  where,  not- 
withstanding the  assignment,  the  assignor  still 
continues  the  real  plaintiff,  the  set-off  is  re- 
ceivable. There  the  note  was  assigned  as  a 
collateral  security,  and  the  Chancellor  said  the 
principal  debtor  was  the  real  plaintiff.  The  de- 
mand holden  by  the  plaintiff  below  in  the 
principal  case  was  no  more  than  a  collateral 
security  for  his  demand  against  D.  Hoyt.  A 
recovery  will,  if  followed  by  satisfaction,  sat- 
isfy the  debt  of  D.  Hoyt,  as  it  would  have 
done  the  principal  debt  in  Driggs  v.  Rockwell. 
The  Chancellor  had  before  expressed  a  similar 
opinion  in  Bridge  v.  Johnson. 

The  objection  to  the  reception  of  D.  Hoyt  as 
a  witness  was  clearly  well  founded,  unless  the 
release  inured  as  a  discharge  of  the  witness;  in 
which  latter  view  it  would  be  still  more  fatal 
to  the  plaintiff's  demand.  The  effect  of  his 
failure  to  show  a  fund  adequate^to  the  pay- 
ment of  his  demand,  would  be  tonaar  the  wit- 
ness, pro  tanto,  in  any  suit  he  might  after- 
wards bring  in  his  own  name  for  the  same 
fund.  This  suit  was  litigated  with  full  notice 
to  him,  which  the  owner  is  always  bound  in 
such  case  to  give  the  contractor.  Act  of  1830, 
sec.  2;  and  see,  Collins  v.  Ellis,  21  Wend.,  405- 
407. 

On  the  other  hand,  most  clearly  the  debt 
due  from  D.  Hoyt  to  the  plaintiff  was  vital  to 
his  claim  against  the  defendant.  The  statute 
gives  it  as  a  consequence  of  that  debt.  The 
claim  is  a  mere  incident,  like  a  guaranty.  A 
199*J  release  of  the  principal  *necessarily 
discharges  the  surety.  True,  the  legal  effect 
of  a  release  may  sometimes  be  qualified.  A 
creditor  releasing  one  of  two  joint  debtors  may 
restrict  its  operation  in  such  a  way  that  it  shall 
not  discharge  both;  but  there  the  debt  may  re- 
main as  to  one,  though  gone  as  to  the  other,  if 
it  be  not  actually  paid.  In  the  principal  case, 
the  creditor  sought  to  enforce  the  collateral  se- 
curity after  the  principal  debt  was  discharged 
which  is  contrary  to  the  nature  of  things.  The 
case  is  like  a  grant  of  the  whole  subject-mat- 
ter, declaring  that  it  shall  not  operate  accord- 
ing to  its  necessary  legal  effect.  The  intent  to 
discharge  D.  Hoyt  is  plain  on  the  face  of  the 
instrument;  and  words  are  used  entirely  ade- 
quate to  that  effect.  Suppose  a  reversioner  to 
give  his  tenant  an  absolute  deed  of  bargain  and 
sale,  proviso  that  it  shall  not  have  the  effect  to 
discharge  the  rent,  would  either  the  tenant  or 
his  surety  for  the  rent  be  longer  holden?  It 
seems  to  me  that  the  weight  of  the  argument 
lies  on  this  side  of  the  case.  It  is  said  the  re- 
lease was  given  after  the  action  was  com- 
menced; but  that  does  not  alter  its  affect  in 
the  abstract,  fora  debt  may  be  as  Well  released 
after  suit  brought  as  before.  Being  after  issue 
joined,  indeed  after  the  jury  were  impaneled, 
it  was,  I  suppose,  necessary  to  plead  the  re- 
lease puis  darrein continuance,  Chit.  PI.,  658, 
659,  Am.  ed.  of  1840,  and  books  cited.  Strict- 
ly, therefore,  the  objection  perhaps  could  not 
avail  in  form;  and  it  maybe  conceded  that  the 
witness  was  competent,  But  for  the  other 
reasons  mentioned,  we  are  of  opinion  that  the 
judgment  should  be  reversed. 

Judgment  reversed. 

Affirmed— 7  Hill,  525. 

Cited  in-4  Barb.,  52 ;  67  Barb.,  406 : 8  How.  Pr.,  200: 
1  E.  D.  S.,  692,  694,  708 ;  12  Leg.  Obs.,  114. 
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Construction  of  Written  Guaranty— Admissibil- 
ity  of  Parol  Evidence  to  Explain. 

A  written  guaranty  is  to  be  construed  by  the  same 
rules  and  may  be  explained  by  the  same  evidence 
as  other  contracts.  Per  Cowen,  J. 

Where  the  guaranty  was  in  the  form  of  a  letter 
from  the  defendant  to  the  plaintiff,  thus :  "As  there 
was  no  time  set  for  the  payment  of  your  account, 
and  Mr.  J.  thought  it  would  be  an  accommodation 
to  him  to  have  you  wait  until,  etc.:  if  that  will  an- 
swer your  purpose,  I  will  be  surety  for  the  pay- 
ment," etc.;  held,  that  the  words  "your  account" 
were  ambiguous,  and  that  parol  evidence  was  ad- 
missible for  the  purpose  of  applying  them  to  an 
account  of  J.  not  existing  when  the  letter  was 
written,but  contracted  afterwards  on  the  faith  of  it. 

Had  the  guaranty  related  to  a  precedent  account 
of  J.  with  the  plaintiff,  it  would  have  been  within 
the  Statute  of  Frauds,  and  void  for  not  expressing 
a  consideration.  Per  Cowen,  J. 

Independently  of  oral  explanation,  the  words  of 
a  guaranty  must  be  construed  most  strongly  against 
the  guarantor.  Per  Cowen,  J". 

Citation— 10  Ad.  &  Ell.,  309. 

A  SSUMPSIT,  tried  at  the  Madison  Circuit 
li  in  September,  1841.  before  Gridley,  C. 
Judge.  The  case  proved  at  the  trial  was  this: 
one  Johnson,  desiring  a  credit  of  the  plaintiff 
for  some  iron  castings,  applied  to  him  for  that 
purpose  in  the  spring  of  1839.  A  conversa- 
tion ensued,  in  which  Johnson  stated  that  he 
would  get  the  defendant's  order  for  them.  The 
plaintiff  told  him  he  would  inquire  as  to  the 
defendant's  responsibility;  and  shortly  after- 
wards Johnson  came  again  and  brought  a  let- 
ter from  the  defendant,  directed  to  the  plaint- 
iff, in  these  words: 

"MAY  21st,  1839. 
Mr.  D.  Walrath: 

Sir — Yours  of  the  17th,  to  Mr.  Johnson,  was 
\  shown  me  this  morning,  and  as  there  was  no 
time  set  for  the  payment  of  your  account  and 
Mr.  Johnson  thought  it  would  be  an  accom- 
modation to  him  to  have  you  wait  until  the 
first  of  January  next,  if  that  will  answer  your 
purpose  I  will  be  surety  for  the  payment  of 
the  money  to  be  paid  at  that  time.  Amount, 
$48.50.  Yours  with  respect, 

D.  THOMPSON." 

*The  plaintiff,  on  the  receipt  of  this[*2Ol 
letter,  delivered  castings  to  Johnson  to  the 
amount  of  about  $48.50,  and  took  his  note  for 
the  same  at  seven  months.  Intermediate  the  date 
of  the  letter  and  January  1  following,  Johnson 
became  insolvent;  and  the  plaintiff,  having 
waited  the  time  mentioned  in  the  letter, 
brought  this  action  to  enforce  the  defendant's 
undertaking.  The  circuit  judge  was  of  opin- 
ion that  the  words  "your  account,"  in  the 
letter,  imported  a  precedent  account,  and  that 
the  defendant's  undertaking  was  therefore  void 
for  not  expressing  a  sufficient  consideration. 
He  accordingly  directed  a  nonsuit;  whereupon 
the  plaintiff  excepted,  and  now  moved  for  a. 
new  trial  on  a  bill  of  exceptions. 

Mr.  D.  Brown,  for  plaintiff. 

Mr.  J.  Watson,  for  defendant. 

By  the  Court,  Cowen,  J.  No  consideration 
being  directly  mentioned  in  the  letter,  which, 


NOTE.— Guaranty  of  credit— Terms  of,  must  be 
strictly  complied  with.  See  above  case  of  Walrath  v. 
Thompson,  6  Hill,  540,  note ;  Hunt  v.  Smith,  IT 
Wend.,  179,  note. 
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<as  !t  is  contended)  meant  a  precedent  account, 
the  question  is  whether  it  can  be  sustained, 
under  the  circumstances,  as  a  valid  guaranty 
consistently  with  the  Statute  of  Frauds.  It 
cannot,  if  the  words  "your  account"  necessa- 
rily mean  a  precedent  account.  If  they  should 
be  understood  to  mean  your  account  yet  to  be 
made,  then  the  letter  was  in  effect  a  common 
order  for  the  prospective  delivery  of  goods; 
and  the  defendant  is  clearly  liable.  I  am  of 
opinion  that  the  words  are  umbiguous  and, 
therefore,  open  to  explanation  by  parol.  The 
words  "your  account"  may  mean  either  your 
past  or  future  account;  aud  from  the  conduct 
of  the  parties  and  other  extrinsic  facts,  no 
•doubt  is  left  which  was  really  intended.  In 
Haigh  v.  Brooks,  10  Ad.  &  Ell..  309,  the  words 
addressed  to  the  plaintiffs  were:  "In  consid- 
eration of  your  being  in  advance  to  L.  in  the 
sum  of  £10,000,  for  the  purchase  of  cotton,  I 
do  bereby  give  you  my  guaranty  for  that 
amount  on  their  behalf."  It  was  held  by  the 
Exchequer  Chamber,  that  the  guaranty  did 
not  necessarily  imply  a  past  advance;  and  that 
2O2*]  *the  plaintiffs  might  show  on  the  trial 
thai  future  advances  were  contemplated. 

The  case  is  in  point,  and  I  think  sustained 
by  the  principle  of  many  other  decisions. 
Guaranties  must,  as  we  have  lately  held  in  sev- 
eral cases,  be  construed  by  the  same  rules  and 
may  be  explained  by  the  same  evidence  as  oth- 
er contracts.  There  is  no  reason  for  any  dis- 
tinction. But  independently  of  oral  explana- 
tion, the  words  being  those  of  the  guarantor, 
must  be  taken  most  strongly  against  him. 

I  am  of  opinion  that  the  nonsuit  should  be 
«et  aside  and  a  new  trial  granted;  costs  to  abide 
the  event. 

New  trial  granted. 

Same  case— 6  Hill,  540  ;  2  N.  Y.,  185. 

Guaranty— Construction  of.  Criticised— 4  Sandf ., 
35. 

Cited  in-6  Hill.  545 ;  3  Denio.  565 :  2  N.  Y.,  537  ;  93 
N.  Y..  281 ;  18  Hun,  271 ;  62  Barb.,  357  ;  57  How.  Pr., 

an. 

Guaranty— Must  express  consideration.  Cited  in— 
3  N.  Y.,  210 :  53  Am.  Dec.,  282,  284 ;  21  N.  Y.,  329 ;  45 
Am.  Rep.,  208. 


8HEPARD  9.  POTTER. 

Practice  —  Discretion  of  Court  —  Admission  of 
Farther  Evidence  from  Party  after  Resting, 
Except  in  Reply — Departure  from  (Jose  First 
Established — Allowance  of.  Discretionary. 

After  the  plaintiff  has  rested  his  cause,  it  is  in  the 
discretion  of  the  court  whether  be  shall  be  allowed 
to  jrive  further  evidence  save  In  reply. 

What  shall  be  deemed  evidence  in  reply,  under 
such  circumstances,  considered. 

The  plaintiff,  on  the  trial  of  a  cause,  bavin?  an- 
nounced his  intention  of  resting1,  the  defendant 
moved  for  a  nonsuit :  whereupon  the  court  recalled 
and  interrogated  a  witness  of  the  plaintiff,  and  thus 
drew  out  a  new  fact  tending  against  the  latter  on 
the  leading  point  in  dispute.  Held,  that  the  court 
were  bound  to  hear  further  testimony  on  the  part 
of  the  plaintiff  in  reply,  and  that,  for  their  refusal 
to  do  so,  error  would  lie. 

Whether  a  plaintiff  shall  be  allowed  to  depart  from 
the  case  first  established  by  him.  but  which  he  has 
failed  to  sustain,  and  prove  a  new  and  incompatible 
one,  is  matter  resting  in  the  discretion  of  the  court 
at  the  trial,  upon  which  error  will  not  lie.  See  n.  a. 

Citations— Cow.  Tr.,  992 ;  Cow.  &  H.  Notes  to  Phil. 
Bv.,  711-718 ;  2  Moody  &  Rob.,  168. 
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ON  error  from  the  Erie  C.  P.  Shepard  sued 
Potter  before  a  justice,  in  trespass  for  en- 
tering the  close  of  the  former  and  cutting  and 
carrying  away  his  wheat.  Plea,  the  general 
issue.  The  justice  rendered  judgment  in  favor 
of  Shepard  for  $100,  besides  costs;  whereupon 
Potter  appealed  to  the  C.  P.  On  the  trial  in 
the  latter  court,  the  principal  point  litigated 
was,  as  to  the  plaintiff's  title  to  the  wheat.  The 


wheat  *was  sowed  by  the  plaintiff  in 
the  fall  of  1839,  on  a  fifteen  acre  piece  of  land, 
part  of  a  farm  then  in  his  possession  belonging 
to  one  Vanderventer.  In  the  spring  of  1840.  the 
defendant  went  into  possession  of  the  farm,  but 
whether  he  acquired  possession  of  the  fifteen 
acres  or  not,  was  left  doubtful  upon  the  evi- 
dence. Swartz,  one  of  the  plaintiffs  witnesses, 
testified  on  his  cross  examination  that,  in  a  con- 
versation between  him  and  the  plaintiff  .before 
the  dcfendfyit  moved  into  the  house  on  the 
farm,  the  plaintiff  said  he  would  give  up  the 
possession  of  the  farm  to  the  defendant  ;  and 
that  after  Vanderventer  had  forbidden  the 
plaintiff  to  harvest  the  wheat,  he  (the  plain  tiff) 
said  he  would  be  willing  to  harvest  it  and  give 
the  defendant  one  third.  When  the  plaintiff 
rested,  the  defendant  moved  for  a  nonsuit,  on 
the  ground  that  the  proof  showed  the  defend- 
ant in  possession  of  the  farm.  The  court  inti- 
mated an  opinion  that  the  motion  should  pre- 
vail, but  recalled  the  witness  Swartz,  who.  on 
being  further  examined  by  the  court,  testified, 
that  when  the  plaintiff  said  he  would  give  up 
the  possession  of  the  farm  to  the  defendant, 
nothing  was  added  as  to  his  intent  to  reserve 
the  wheat.  The  plaintiff  thereupon  offered  to 
call  witnesses  for  the  purpose  of  showing  that, 
during  the  summer  of  1840,  the  defendant  had 
repeatedly  declared,  on  different  occasions, 
that  the  wheat  belonged  to  the  plaintiff.  The 
court  refused  to  hear  the  witnesses,  on  the 
ground  that  the  plaintiff  had  rested,  and  there- 
upon a  nonsuit  was  ordered.  The  plaintiff  cx- 
cepted  and,  after  judgment,  sued  out  a  writ  of 
error. 

Mr.  J.  6.  Masten.  for  the  plaintiff  in  error, 
insisted  that  the  court  below  erred  in  refusing 
to  hear  the  further  testimony  proposed  by  the 
plaintiff,  notwithstanding  he  had  previously 
announced  his  intention  of  resting. 

Mr.  H.  K.  Viele.  for  the  defendant  in  er- 
ror, said  this  was  matter  resting  in  the  discre- 
tion of  the  court  below,  upon  which  error 
would  not  lie.  He  cited  Cowen  A  H.  Notes  to 
Phil.  Ev.,  711-718;  Cowen,  Tr.,  992,  2d  ed. 

*By  the  Court.  Cowen,  J.  Whether  [*2O4 
the  evidence,  when  the  plaintiff  rested,  was 
clearly  against  him  as  to  his  title,  may  be  ques- 
tionable; but  the  court  themselves  recalled  his 
witness,  and  made  it  a  degree  stronger  against 
him.  That  was  a  breaking  of  the  plaintiff's 
rest.  He  might  have  been  willing  to  risk  his 
cause  as  the  proof  was  when  he  announced  that 
he  should  stop  ;  and  the  court  would  then.  I 
think,  have  been  right  in  not  allowing  him  to 
go  into  evidence  of  the  defendant's  admissions. 
But  their  own  examination  showed  an  implied 
confession  by  the  plaintiff  of  the  defendant's 
title,  arising  from  the  omission  of  the  former 
to  assert  a  reservation  of  the  wheat  when  he 
mentioned  giving  up  the  farm  to  the  defendant. 

HILL  4. 
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This  was  new  evidence  for  the  defendant,  not 
before  given.  To  rebut  it,  or  qualify  its  force, 
the  plaintiff  offered  to  prove  the  defendant's 
admissions  of  the  plaintiff's  title.  E>en  sup- 
posing his  case  to  have  continued  closed,  it  is 
doubtful  whether  he  had  not  a  right  to  do  so 
much  on  the  authority  of  the  very  books  which 
the  defendant  in  error  now  cites.  Cowen,  Tr., 
992;  Cowen  &  H.  Notes  to  Phil.  Ev.,  711-718. 
It  seems  to  me  the  evidence  was  a  direct  an- 
swer to  what  the  court  had  called  out.  This 
was  the  same  in  effect  as  if  the  defendant  him- 
self had  recalled  the  witness.  In  Cowen  &  H. 
Notes  to  Phil.  Ev.,  at  pp.  712,  713,  the  ne  plus 
ultra  of  strictness  is  mentioned  as  exemplified 
in  several  cases.  But  the  court  below  were,  I 
think,  still  more  stringent.  The  late  case  of 
Briggs  v.  Aynsworth,  2  Mood.  &  Rob.,  168, 
seems  to  give  a  rule  which  can  be  safely  and 
conveniently  abided  by.  The  plaintiff  in  that 
case  proved  the  defendant  to  have  been,  at  the 
time  of  the  alleged  wrong.near  the  place  where 
it  was  committed.  The  defendant  proved  an 
alibi.  Then  the  plaintiff  was  allowed  to  give 
further  proof  that  the  defendant  was  near  the 
place  of  the  wrong.  Again;  in  Doe,  dem.  Oos- 
lee,  v.  Goalee,  Id.,  243,  the  lessor  of  the  plaintiff 
made  out  a  prima  Jacie  case  as  heir  at  law. 
The  defendant  showed  a  will  taking  the  lessor's 
title  away.  The  plaintiff  was  allowed  to  show 
A  subsequent  will  devising  the  premises  to  his 
2O5*]  lessor.  This  was  *a  contradiction  of 
the  defendant's  case,  the  second  will  being  a 
revocation  of  the  first. 

But  if  it  be  dangerous  to  interfere  on  error 
with  discretion  exercised  below  as  to  the  nature 
of  the  evidence  to  be  answered,  as  compared 
with  that  to  be  given  in  reply,  it  is  too  strong 
to  say  that  the  plaintiff's  case  was  closed  when 
the  new  evidence  was  offered.  The  court  took 
it  up  and  continued  it,  by  examining  his  own 
witness.  No  case  gives  a  discretion  to  cut  off 
further  testimony,  if  it  be  pertinent,  unless  the 
party  be  left  to  the  evidence  as  it  stood  when 
he  declared  his  case  closed. 

Without  finally  saying  whether  the  testimony 
would  have  been  proper  in  reply,  we  think  the 
judgment  must  be  reversed  on  the  ground  that 
the  plaintiff's  case  was  open  when  he  offered 
evidence  of  the  defendant's  admissions. 

Judgment  reversed. (a) 

Cited  in-47  N.  Y.,  294 ;  31  How.  Pr.,  463  ;  4  Bos., 
509 ;  2  Sweeny,  88 ;  17  Mich.,  376. 

(a)  In  Wright  v.  Henry,  M.  S.,  January  Terra, 
1843,  one  question  raised  was  upon  the  right  of  a 
plaintiff,  after  resting,  to  make  a  new  case,  different 
from  the  one  with  which  he  started.  There  the 
plaintiff,  on  a  trial  in  the  C.  P.,  put  in  evidence  a 
deed  of  lands  absolute  on  its  face:  and  at  a  subse- 
quent staff e  of  the  trial,  after  resting:,  he  was  allowed 
to  prove  that  the  deed  was  intended  as  a  mortgage. 
It  clearly  appeared,  however,  that  his  offer  of  the 
deed,  in  the  first  instance,  was  accompanied  by  a 
proposition  to  show  the  same  fact ;  and  this  the  Su- 
preme Court  regarded  as  a  decisive  answer  to  the 
objection  taken.  "But,  if  otherwise."  observed  Mr. 
J.  Cowen,  who  delivered  the  opinion,  "the  question 
related  to  a  mere  point  of  practice  in  the  court  be- 
low. Whether  a  court  will,  at  the  trial,  allow  a  de- 
parture from  the  case  first  established,  but  which 
the  party  has  failed  to  sustain,  and  admit  proof  of  a 
new  one.tbough  entirely  incompatible  with  the  first, 
is  a  question  resting  in  discretion.  It  is  not  review- 
able,  therefore,  by  writ  of  error.  The  courts  of  orig- 
inal jurisdiction  should  be  left  to  consult  their  own 
convenience  upon  all  questions  of  this  character.  If 
the  proposed  case  be  not  inadmissible  under  the 
pleadings,  a  bill  of  exceptions  will  not  lie." 

HIM,  4. 


*BIGELOW  ET  AL.  v.  GRANNIS.  [*2O6 

Pleading — Infancy — Ratification  — New  Prom- 
ise. 

Where  the  plaintiff  replies  to  a  plea  of  infancy 
that  the  defendant  ratified  the  several  promises, 
etc.,  after  attaining  to  the  age  of  21  years,  and  the 
defendant  rejoins,  taking  issue  upon  the  allegation, 
the  plaintiff  is  prima  facie  entitled  to  recover  upon 
proof  of  a  new  promise,  without  showing  that  the 
defendant  was  of  age  at  the  time  of  making  it. 

Citation— 1  T.  R..  648. 

A  SSUMPSIT,  tried  at  the  Monroe  Circuit, 
XL  in  April,  1842,  before  Dayton,  C.  Judge. 
The  action  was  on  a  promissory  note,  dated 
May  6,  1838,  and  payable  September  1  then 
next.  The  defendant  pleaded  infancy,  and 
the  plaintiffs  replied  that,  after  the  defendant 
had  attained  to  the  age  of  21  years,  to  wit:  on, 
etc.,  at,  etc.,  he  ratified  and  confirmed  the  sev- 
eral promises,  etc.  The  defendant  rejoined, 
taking  issue  upon  the  allegation  of  a  new 
promise.  On  the  trial,  evidence  was  given 
that  soon  after  the  note  fell  due,  the  defendant 
promised  to  pay  it.  The  defendant's  counsel 
moved  for  a  nonsuit,  on  the  ground  that  it  did 
not  appear  the  defendant  was  of  age  when  the 
promise  was  made.  The  judge  denied  the  mo- 
tion, and  the  defendant's  counsel  excepted. 
The  jury  found  for  the  plaintiffs,  and  the  de- 
fendant now  moved  for  a  new  trial  on  a  bill  of 
exceptions. 

Mr.  J.  H.  Martindale,  for  defendant. 
Mr.  G.  H.  Mumford,  for  plaintiffs. 

By  the  Court,  Nelson,  Ch.  J.  It  was  enough 
for  the  plaintiffs  to  prove  a  new  promise.with- 
out  showing  that  the  defendant  was  of  age  at 
the  time  of  making  it.  It  lay  upon  the  defend- 
ant, who  wished  to  take  advantage  of  it,  to 
prove  the  fact  of  infancy.  This  was  decided 
upon  a  like  issue  in  Borthwick  v.  Uarruthers,  1 
T.  R..648. 

New  trial  denied. 

Cited  in— 1  Denio,  112. 


*THE  PEOPLE  v.  HAZARD.  [*2O7 

Court- Martial — Collection  of  Fine  Imposed  by — 
Revised  Statutes. 

A  fine  imposed  upon  a  commissioned  officer  by  a 
regimental  or  battalion  court-martial  cannot  be 
collected  by  an  action  of  debt  in  the  name  of  the 
people,  but  only  in  the  manner  pointed  out  by  1 
R.  S.,  315,  316,  sec.  13.  et  seq. ;  i.  e.,  under  a  warrant 
issued  by  the  president  of  the  court. 

Citations— 1  R.  S-,  307,  sec.  5 :  308.  sec.  15 ;  309,  sees. 
15,  22 ;  312,  sees.  3-7  ;  315,  316,  sees.  13-25 ;  5  Johns., 
175 ;  3  Hill,  41 ;  Laws,  1835,  p.  350,  sec.  21. 

TERROR  to  the  Yates  C.  P.  The  district  at- 
-CJ  torney  brought  an  action  of  debt  in  the 
court  below  in  the  name  of  the  people  of  this 
State  against  Hazard,  to  recover  a  fine  im- 
posed upon  the  latter  by  a  regimental  court- 
martial,  for  delinquency  as  captain  in  the  mili- 


NOTK.— Cumulative  remedies. 

A  statute  granting  a  new  remedy  does  not  take 
away  a  pre-existing  remedy  without  express  words 
or  necessary  implication.  The  new  remedy  is  cu- 
mulative. 

Right  created  by  statute— The  remedy  given,  exclu- 
sive. See  Crittenden  v.  Wilson,  5  Cow.,  165,  note. 
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tia.  The  defendant  demurred  to  the  declara- 
tion, on  the  ground  that  a  fine  imposed  by  a 
regimental  court-martial  could  only  be  collect 
ed  by  warrant  issued  by  the  president  of  such 
court,  and  not  by  suit  in  the  name  of  the  peo- 
ple. The  court  below  gave  judgment  for  the 
defendant,whereupon  the  plaintiffs  sued  out  a 
writ  of  error. 

Mr.  F.  M.  Haight,  for  plaintiffs  in  error. 

Mr.  H.  Welles,  for  defendant  in  error. 

By  the  Court,  Nelson,  Uh.  J.  By  the  Act 
of  1830  Concerning  the  Militia  Service  of  this 
State,  it  is  provided  that  all  courts-martial  for 
the  trial  of  commissioned  officers  "  shall  con- 
sist of  seven  officers,  any  five  of  whom  shall 
constitute  a  quorum;  and  shall  be  ordered,  if 
for  the  trial  of  officers  above  the  rank  of  cap- 
tain, by  the  commanding  officer  of  division, 
and  for  all  other  officers,  by  the  commanding 
officer  of  brigade."  1  R.  S.,  307,  sec.  5.  It  is 
further  declared  that  regimental  and  battalion 
courts  martial  shall  consist  of  three  members 
to  be  appointed  by  the  commandant  of  the  reg- 
iment or  battalion.  Id.,  308,  sec.  15.  Power 
is  then  given  to  the  latter  courts.  Id. ,  309, 
sec.  22,  to  impose  such  fines  on  all  commis- 
sioned officers  of  companies,  non-commissioned 
officers,  musicians  and  privates,  as  they  are 
2O8*]  ^subjected  to  in  the  1st  article  of  the 
7th  title  of  the  same  chapter.  On  referring  to 
that  article  it  appears  that,  through  some  omis 
sion,  commissioned  officers  of  companies  were 
not  included  in  the  specification  of  fines  for 
the  delinquencies  there  enumerated;  the  pro- 
vision being  confined  to  non  commissioned  of 
fleers, musicians  and  privates.  Id.  ,312,  secs.3-7. 
Fines  imposed  by  a  regimental  or  battalion 
court-martial  are  to  be  collected  by  warrant  is- 
sued by  the  president;  and,  when  collected, 
are  to  be  paid  over  to  the  person  by  whom  the 
court  was  appointed,  and  applied  for  the  ben- 
efit of  the  regiment  or  battalion.  Id.,  315, 316. 
sees.  13-25.  But  all  penalties  and  fines  imposed 
by  courts-martial  upon  commissioned  officers, 
that  is,  by  division  and  brigade  courts-martial, 
arc  to  be  collected  by  the  Attorney-General  or 
district  attorney  of  the  county,  and  paid  into 
the  Treasury  of  the  State.  Id.,  316,  sec.  24. 

From  these  several  provisions  it  is  quite  ob- 
vious, that  all  fines  imposed  by  regimental 
courts  martial  must  be  collected,  if  at  all,  by 
the  warrant  of  the  president;  as  the  same  stat- 
ute that  authorizes  the  imposition  of.  the  fine, 
prescribes  the  mode  of  collection.  Almyv.  Hnr 
rw,  5  Johns.,  175;  Stafford?.  Ingerwl.itRi]],  41. 

The  Act  of  1835,  Sess.  L.  of  1835,  p.  350. 
sec.  21,  amending  the  3d  section  of  the  7th  title 
above  mentioned,  supplied  the  omission  in  the 
Revised  Statutes,  already  adverted  to,  and  sub- 
jected commissioned  officers  under  the  degree 
of  colonel  to  trial  by  regimental  courts  mar 
tial  for  certain  delinquencies ;  and  of  course 
brought  the  collection  of  fines  imposed  upon 
them  within  the  mode  prescribed  in  respect  to 
other  fines  imposed  by  these  courts.  The  pro- 
visions of  the  statute  are  very  special  and  ex- 
press, that  all  fines  imposed  by  regimental 
courts-martial  shall  be  collected  by  warrant, 
and  paid  over  for  the  uses  of  the  regiment; 
and  as  the  Act  of  1835  brings  under  the  cog- 
nizance of  these  courts  a  certain  description  of 
delinquencies  by  commissioned  officers  of  com- 


panics,  it  appears  to  me*it  necessarily  [*2OJ>1 
follows  that  the  fines  must  be  collected  in  th«r 
same  way,  and  be  applied  to  the  same  uses. 

The  Militia  Act,  even  with  the  Amendment 
of  1835,  is  not  remarkable  for  perspicuity  I 
have  rarely  looked  into  a  statute  more  confused 
and  contradictory  than  this,  so  far  as  relates  !<>• 
the  jurisdiction  of  regimental  courts-martial 
and  the  imposition  and  collection  of  fines  for 
delinquencies  of  commissioned  officers  under 
the  rank  of  colonel. 

Judgment  affirmed. 

Cited  in— 27  How.  Pr.,348;  37  How.  Pr.,  159:  «  Abb. 
N.  S..  401;  2  Rob..  242. 


THE  MAYOR,  ETC.,  OK  THE  CITY  OF  NEW 
YORK 

8. 

NICHOLS. 

A  city  ordinance  prohibiting-  the  sale  of  pressed 
bay  without  Inspection,  and  imposing  a  penalty  for- 
non-observance,  contravenes  the  provisions  of  1  R. 
8.,  574.  sec.  5,  et  neq.,  and  is,  therefore,  void. 

Citations-1  R.  S.,  574,  sees.  5-8 ;   Laws,  1835,  p.  280. 

ERROR  to  the  Superior  Court  of  the  City  of 
N.  Y.  The  plaintiffs  in  error  sued  the  de- 
fendant in  error  before  one  of  the  assistant  jus- 
tices of  the  City  of  N.Y.  to  recover  the  amount 
of  several  penalties  incurred  for  the  violation 
of  an  ordinance  of  the  city  relating  to  the 
sale  of  hay,  passed  May  8~  1839.  The  or- 
dinance made  it  the  duty  of  the  inspectors  to 
cause  all  pressed  hay,  etc.,  which  might  be 
sold  or  offered  for  sale  in  the  City  of  N.  Y.  to 
be  inspected  and  weighed,  and  the  quality  and 
weigh  t  thereof  to  be  maiked  thereon;  and  pro- 
vided that  if  any  person  should  sell  any  such 
hay  without  having  the  same  inspected  and 
weighed  according  to  the  requirements  of  the 
ordinance,  he  should  forfeit  and  pay  the  sum 
of  $5  for  every  bundle  sold.  It  appeared  that 
the  defendant  had  sold  two  bundles  of  pressed 
hay  in  violation  of  the  ordinance,  and  the  jus 
tice  rendered  a  judgment  for  $  10  in  favor  of 
the  plaintiffs.  The  judgment  was  reversed  by 
the  Superior  Court  on  certiorari,  and  the  plaint- 
iffs sued  out  a  writ  of  error. 

*Mr.    J.  McKeon,  for  plaintiffs  [*21O 
in  error. 


NOTE.— Municipal  corporation*— Power  to  make 
by-lawx— Requirements  of  by-laws  —  Regulation  of 
market*.  See  Village  of  Buffalo  v.  Webster,  10 
Wend.,  99,  note. 

BJ/-/OMW  madefy/ a  municipal  corporation  must  he 
reasonable,  clearly  within  the  authority  of  the  cor- 
poration, and  in  accord  with  the  laws  of  the  State. 
See  note  above  cited. 

"A  by-law  is  void  which  abridges  the  rights  and 
privileges  conferred  by  the  general  law  of  the  State 
unless  express  authority  therefor  can  be  pointed 
out  in  the  corporate  charter."  Cooley,  Const.  I.iin., 
248,  citing  the  above  case  of  Mayor  v.  Nichols,  and, 
Dunham  v.  Trustees  of  Rochester,  5  Cow..  462  ;  St. 
Paul  v.  Traeger,  25  Minn.,  248;  S.  C.,  33  Am.  Kep.,  4«2; 
Strauss  v.  Pontlac.  40  111.,  301.  See,  also.  Mechanics' 
&  Farmers'  Bank  v.  Smith,  Ifl  Johns.,  115 :  Milhau  v. 
Sharp.  27  N.Y.,  611:  S.  C.,  17  Barb..  435:  S.  C.,  28  Barb., 
228;  Austin  v.  Murray,  16 Pick.,  121:  Gallatin  v.  Brad- 
ford, 1  Bibb,  209 :  Willard  v.  Killingworth,  8  Conn., 
247 ;  State  v.  Jersey  City,  29  N.  J.  L.,  170 ;  Hayden  v. 
Noyes,  5  Conn  .  391 :  Marietta  v.  Fearing,  4  Ohio,  427; 
Wroford  v.  People,  14  Mich.,  41 :  Ex  parte  Burnett, 
30  Ala..  461 ;  Peck  v.  Lock  wood.  5  Day,  22  ;  Clark  v. 
LeCren,  9  Barn.  &  C.,  52 ;  Chamberlain  of  London  v. 
Compton,  7  Dowl.  &  R..  597. 
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Mr.  A.  L.  Jordan,  for  defendant  in  error. 

By  the  Court,  Nelson,C%.  J.  It  is  provided  by 
statute  that  every  person  who  shall  put  up  and 
press  any  bundle  of  hay  for  market,  shall  mark 
or  brand  in  a  legible  manner,  the  initials  of  his 
Christian  name  and  his  surname  at  full  length, 
and  the  name  of  the  town  in  which  he  resides, 
on  some  board  or  wood  attached  to  the  bundle. 
1  R.  S.,  574.  sec.  5.  No  person  shall  put  or 
conceal  in  any  such  bundle  of  hay,  any  wet  or 
damaged  hay,  or  other  materials,  or  hay  of  an 
inferior  quality  to  that  which  plainly  appears 
upon  the  outside  of  the  bundle.  Id.,  sec.  6. 
Any  person  who  shall  put  up,  or  cause  to  be 
put  up  and  sold  any  bundle  of  pressed  hay  in 
violation  of  the  preceding  provisions,  shall  be 
liable  to  be  prosecuted  in  an  action  of  debt 
by  the  aggrieved  party;  and  if  the  court  shall 
be  satisfied,  from  the  testimony  given,  that  any 
of  the  preceding  provisions  have  been  violated, 
judgment  shall  be  rendered  for  a  penalty  of  $1 
against  the  defendant  in  favor  of  the  plaintiff, 
together  with  such  damages  as  he  has  suffered 
thereby,  with  costs  of  suit.  Id.,  sec.  7.  S.uch 
hay  may  be  sold  without  deduction  for  tare, 
and  by  the  weights  as  marked,  or  any  other 
standard  weight  that  shall  be  agreed  upon  be- 
tween the  buyer  and  seller.  Id.,  sec.  8. 

These  provisions  obviously  authorize  a  sale 
of  pressed  hay  without  inspection,  and  the  Cor- 
poration of  the  City  of  N.  Y.  possesses  no  pow- 
er to  repeal  or  supersede  them.  If  they  are 
violated,  a  remedy  is  pointed  out;  and  this,  if 
any,  must  be  resorted  to.  The  system  of  in- 
specting hay  is  abolished  by  the  statute,  and, 
in  place  of  it,  the  seller  is  required  to  prepare 
the  article  for  market  in  a  particular  manner, 
at  the  peril  of  being  subjected  to  the  penalties 
annexed. 

The  8th  section  of  the  Revised  Statutes  was 
amended  by  the  Act  of  1835,  Sess.  L.  of  1835, 
p.  280,  so  as  to  allow  an  inspection  in  case  the 
parties  desired  it;  but  the  provision  is  not  ob- 
21 1*]  ligatory,  *and  the  seller  may  still  dis- 
pose of  his  hay  without  having  it  inspected  if 
he  choose  to  do  so. 

Judgment  affirmed. 


SUYDAM  ET  AL. 

v. 
WESTFALL.  Impleaded,  etc. 

Negotiable  Paper — Refusal,  of  Drawee  of  Bill,  to 
Accept — Drawer  and  Indorsers,  Liable  to  Hold- 
er— Drawee  Prima  Facie,  the  Principal  Debtor 
after  Acceptance — Drawer  and  Indorsers  Re- 
garded as  Sureties — Action  against  Them  Lies 
by  Acceptor  only  When  He  Accepts  and  Pays 
foi-  Accommodation  of  Drawer — Customary 
Commissions  not  Usury — Statute  of  Frauds. 

Where  the  drawee  of  a  bill  of  exchange  refuses  to 
acceptor  pay,  the  drawer  and  indorsersare  liable  to 
the  holder  in  an  action  on  the  bill. 

After  acceptance,  the  drawee  is  vrima  facie  the 
principal  debtor,  the  drawer  and  indorsers  being  re- 
garded as  mere  sureties ;  and  consequently  no  ac- 
tion will  lie  against  the  latter  in  the  name  of  the 
acceptor. 


NOTE.—  Usury.  See,  generally,  Sizer  v.  Miller,  1 
Hill,  227,  classified  list  of  notes  cited ;  Marvin  v.  Fee- 
ter,  8  Wend.,  533,  classified  list  of  notes  cited. 
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Otherwise,  where  the  drawee  accepts  and  pays  for 
the  accommodation  of  the  drawers,  in  which  case  he 
may  recover  the  amount  in  an  action  for  money 
paid  to  their  use. 

If,  however,  the  acceptance  be  made  with  knowl- 
edge of  the  fact  that  one  of  the  drawers  signed 
merely  as  surety,  he  will  not  be  liable  to  the  accept- 
or ;  and  this,  whether  the  relation  between  the  draw- 
ers appear  on  the  face  of  the  bill  or  not. 

A  drawer,  though  a  surety,  may  make  himself  lia- 
ble to  the  acceptor  of  an  accommodation  bill:  e.g.,  by 
joining  with  his  co-drawers  in  an  express  agreement 
to  refund  to  the  acceptor,  etc.  Per  Cowen,  J. 

But  this  liability  must  be  evidenced  by  a  written 
agreement ;  a  parol  promise  would  be  void  by  the 
Statute  of  Frauds.  Semble;  per  Cowen,  J. 

In  general,  where  a  person  puts  his  name  on  nego- 
tiable paper,  he  will  be  deemed  to  have  bound  him- 
self only  according  to  the  import  of  what  he  writes, 
and  cannot  be  subjected  to  a  different  obligation  by 
parol  evidence.  Per  Cowen,  J. 

S.,  a  commission  merchant  in  the  City  of  N.  Y.. 
agreed  to  accept  drafts  of  N.  to  the  amount  of 
$20.000,  taking  a  bond  and  mortgage  from  him  for 
twice  that  sum  as  security;  and  it  was  further  agreed 
that  all  produce  shipped  to  N.  Y.  by  N.,  should  be 
sent  to  S.  for  sale  on  commission,  that  the  latter 
should  thus  be  kept  in  funds  to  meet  his  accept- 
ances as  they  became  due,  and  that  he  should 
be  entitled  to  2J£  per  cent,  commission  on  all 
advances  or  acceptances  met  otherwise  than  with 
produce.  N.'s  drafts  were  afterwards  accepted  and 
paid  by  S.  to  an  amount  exceeding  the  value  of  the 
produce  consigned  ;  and  he  charged  N.with  interest 
on  all  sums  thus  paid,  together  with  2J£  per  cent, 
commission  on  acceptances  not  met  with  produce. 
Held,  in  an  action  by  S.  to  recover  the  sum  advanced 
upon  one  of  the  drafts,  that  the  transaction  was  not 
necessarily  usurious  :  especially  as  it  appeared  that 
*the  charge  for  commission  was  customary  [*212 
among  merchants  engaged  in  similar  business. 
Cowen,  J.,  dissented. 

Various  English  and  American  cases  relating  to 
usurious  loans  of  credit,  etc.,  cited  and  commented 
on.  Per  Cowen,  J. 

Citations— 21  Wend.,  103,  602:  1  R.  S.,  760,  2d  ed.;  1 
Camp.,  177  ;  13  Johns.,  40,  47;  16  Johns.,  367, 374, 375;  5 
Johns.  Ch.,122, 134;  Com.  Usury,  80,  81,  134;  1  Bos. 
&  P.,  144;  3  Cam  p.,  488;  7  Johns.  Ch.,  69,  76,  78,79;  17 
Ves.,  332 :  15  Ves.,  120 ;  4  Maule  &  S.,  192 :  2  Harris, 
N.  J..  487,  497,  505;  1  Madd.,  112 ;  2  T.  R.,  52 ;  6  Leigh., 
517,  519,  522 ;  2  Day,  483 ;  McCull.  Die.,  "  Factor  ";  1 
Maule  &  S.,  56 ;  19  Johns.,  160;  13  Johns.,  40;  8  Conn., 
513 ;  Plowd.  Usury,  85. 

A  SSUMPS1T.  tried  at  the  N.  Y.  Circuit,  in 
1A.  February,  1842,  before  Kent,  C.  Judge. 
The  action  was  by  Suydam,  Sage  and  others, 
commission  merchants  in  the  City  of  N.  Y., 
against  Norton,  Bartle  &  McNeil,  merchants 
and  millers  at  Phelps,  Ontario  County,  and 
Albert  Westfall.  The  plaintiffs  claimed  to  re- 
cover the  amount  of  a  bill  of  exchange  alleged 
to  have  been  paid  by  them  to  the  use  of  the  de- 
fendants. The  bill  was  in  these  words: 

"  Phelps,  July  1st,  1839. 
Messrs.  Suydam,  Sage  &  Co. 

Four  months  after  date,  please  pay  to  the 
order  of  C.  A.Cook,  Esq.,  cash'r  one  thousand 
dollars,  for  value  received,  and  charge  to  the 
acc't  of 

Your  ob't  serv'ts, 

Norton,  Bartle  &  McNeil, 
ALBERT  WESTFALL." 

Westfall  was  the  only  defendant  who  plead- 
ed. On  the  trial,  the  case  was  this:  at  various 
times  during  the  years  1838  and  1839,  the 
plaintiffs  received  on  consignment  a  large 
quantity  of  flour,  whisky,  etc.,  from  Norton, 
Bartle  &  McNeil,  and  accepted  their  drafts  on 
account  of  such  consignments.  The  draft  or 
bill  of  exchange  in  question  was  accepted  and 
paid  November  4,  1839.  The  plaintiffs  made 
acceptances  to  a  large  amount  beyond  the  value 
of  the  goods  consigned  to  them  ;  and  their  ac- 
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count  current, which  was  proved  to  be  correct, 
showed  a  balance  due  them  January  1,  1840, 
of  $41.911.95.  This  account  contained  charges 
for  interest  on  actual  advances,  and  a  com- 
mission of  2i  per  cent,  on  acceptances  not  met 
with  produce.  The  dealings  between  the  par- 
ties were  carried  on  under  an  agreement  signed 
by  the  plaintiffs,  as  follows:  "  Memorandum 
21JJ*]  of  an  agreement  *made  the  22d  Feb- 
ruary. 1838,  between  Norton,  Bartle&  McNeil, 
of  the  Town  of  Phelps.  and  Suydam,  Sage  & 
Co.,  of  the  City  of  New  York.  Whereas,  it  is 
proposed  that  the  said  Suydam,  Sage  &  Co. 
shall  come  under  acceptances  for  the  said  Nor- 
ton, Bartle  &  McNeil,  for  the  security  of  which 
they  have  placed  in  the  hands  of  the  said  S.  S. 
&  Co.,  a  certain  bond  and  mortgage,  it  is  mut 
ually  understood  and  agreed  that  the  amount 
of  liabilities  that  Suydam,  Sage  &  Co.,  shall 
be  under  at  any  time  for  said  Norton,  Bartle 
&  McNeil,  shall  not  exceed  the  sum  of  $20.000. 
It  is  also  mutually  understood  and  agreed  that 
all  the  produce  sent  to  New  York  by  Norton, 
Bartle  &  McNeil,  except  lumber,  shall  be  sent 
to  Suydam,  Sage  &  Co.,  for  sale  on  commis 
siou;  that  they  shall  at  all  times  be  put  in 
funds  for  their  liabilities  by  the  time  they  be- 
come due;  and  that  they  shall  be  entitled  to  2| 
per  cent,  commission  on  all  acceptances  or  ad- 
vances met  otherwise  than  with  produce.  It 
is  understood  that  Suydam,  Sage  &  Co.,  are  to 
accept  at  all  times  to  the  amount  of  $20,000; 
that  flour  and  other  produce  in  their  hands 
shall  be  considered  as  money  at  the  market 
prices  unless  limited  or  ordered  held  for  higher 
prices.  It  is  also  further  agreed  that  at  the  ex- 
piration of  each  and  every  year,  all  the  liabili- 
ties and  advances  of  the  said  Suydam.  Sage  & 
Co.,  for  Norton,  Bartle  &  McNeil,  shall  be  paid 
up  and  the  account  balanced  by  the  said  Nor- 
ton, Bartle  &  McNeil." 

The  bond  and  mortgage  mentioned  in  the 
agreement  were  executed  to  the  plaintiffs  by 
Bartle  and  McNeil,  conditioned  for  the  pay- 
ment of  $40,000,  and  bore  date  February  12, 
1838.  July  1,  1839,  the  bill  in  question  was 
presented  to  the  Bank  of  Geneva  by  one  of  the 
firm  of  Norton,  Bartle  &  McNeil,  and  at  the 
same  time  a  letter  of  credit  was  handed  to 
the  cashier,  Mr.  Cook;  on  receiving  which,  the 
bill  was  discounted.  The  letter  was  in  these 
words : 

"NEW  YORK,  June  20th,  1839. 
C.  A.  Cook,  Esq. 

Messrs.  Norton,  Bartle  &  McNeil  arc  hereby 
authorized  to  draw  upon  us  at  four  months  to 
2 1 4*J  the  amount  of  $5,000— the  *draf  Is  to  be 
undersigned  by  such  persons  as  you  consider 
perfectly  responsible,  and  to  be  drawn  within 
the  next  thirty  days. 

SUYDAM.  SAGE  &  Co." 

This  letter  was  sent  by  the  plaintiffs  to  Nor- 
ton. Bartle  &  McNeil ;  and  the  cashier  of  the 
bank  testified  that  the  money  was  advanced  on 
the  letter  of  credit.  The  witness  further  stated 
that,  when  banks  want  security  on  a  draft, 
the  usual  course  is  to  require  an  indorser.  It 
further  appeared  that  the  defendant,  Westfall, 
was  a  farmer  residing  some  three  or  four  miles 
from  Norton,  Bartle  &  McNeil,  with  whom  he 
bad  no  business  connection  whatever.  The 
mortgaged  premises  were  shown  to  be  worth 
$20,000  on  a  sale  upon  credit.  Several  com- 
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mission  merchants  testified  that  it  was  the  es- 
tablished custom  to  charge  the  same  commis- 
sions on  acceptances  met  otherwise  than  with 
produce,  as  is  charged  on  sales  of  property  ; 
viz.  :  2$  per  cent.  They  said  the  custom  was 
to  charge  commissions  on  the  whole  amount 
of  acceptances  in  case  they  exceeded  the  pro- 
ceeds of  the  property  ;  and,  by  way  of  illus- 
tration, stated, that  if  the  commission  merchant 
accepted  for  $2,000,  and  the  drawer  consigned 
property  to  the  acceptor,  the  proceeds  of  which 
were  $1,500,  2$  per  cent,  was  charged  on  the 
amount  of  the  sales,  and  the  like  per  centage 
on  the  balance  of  the  drafts  after  deducting 
the  proceeds  of  the  sales.  It  further  appeared 
that,  when  the  bill  in  question  was  accepted, 
the  plaintiffs  were  under  acceptances  to  more 
than  $20,000  over  and  above  all  property  and 
proceeds  in  their  hands  belonging  to  Norton. 
Bartle  &  McNeil. 

The  circuit  judge  charged,  that  a  drawer  of 
an  accommodation  bill  was,  in  general,  liable 
to  refund  to  the  drawee  who  accepted  and  paid 
it  without  funds  ;  and  that  he  saw  nothing  in 
the  evidence  to  take  the  case  out  of  the  general 
rule.  He  also  instructed  the  jury  that  if  they 
believed  the  charge  of  2^  per  cent,  was  a  bona 
fide,  usual  and  reasonable  compensation  for 
trouble,  and  warranted  by  the  usage  of  the 
trade,  the  transaction  was  not  usurious  ;  but  if 
they  were  of  opinion  *that  it  was  a  de-[*21& 
vice  to  evade  the  Statute  Against  Usury,  they 
should  find  for  the  defendants.  The  counsel 
for  the  defendant,  Westfall,  excepted  to  the 
judge's  charge.  The  jury  rendered  a  verdict 
for  the  plaintiffs,  and  the  defendant,  Westfall^ 
now  moved  for  a  new  trial  on  a  bill  of  excep- 
tions. 

Mr.  A.  Worden.  for  defendant  Westfall. 

Mr.  D.  Greig,  for  plaintiffs. 

Cowen,  J.  This  is  an  action  for  money 
paid,  laid  out  and  expended  for  the  defendants, 
on  the  ground  that  they  have  overdrawn  upon 
the  plaintiffs.  The  latter  acted,  for  some  time 
during  the  years  1888  and  1839,  as  commission 
merchants  for  and  lenders  of  their  credit  to 
the  defendants,  Norton,  Bartle  &  McNeil,  who 
placed  in  their  hands  a  bond  and  mortgage  for 
$40,000,  and  stipulated  to  furnish  produce  for 
sale  on  commission;  both  together  constituting 
with  the  personal  security  of  Norton,  Bartle  & 
McNeil,  a  fund  on  which  the  loans  were  to  be 
made  as  their  occasions  might  require.  The 
mode  of  advancing  was  by  bills  of  exchange  to 
be  drawn  on  the  plaintiff  and  accepted  and 
paid  by  them.  The  bills  were  accordingly 
drawn  by  Norton,  Bartle  &  McNeil,  with  the 
addition  to  their  names  of  some  undersigner 
as  surety.  In  June,  1839,  the  plaintiffs  sent  to 
the  Geneva  Bank  a  special  letter  of  credit  in 
favor  of  Norton,  Bartle  &  McNeil,  by  which 
the  former  proposed  to  accept  for  $5,000  on 
bills  to  that  amount,  if  undersigned  by  persons 
whom  the  bank  should  consider  responsible. 
Under  this  letter,  and  on  its  credit,  the  partic- 
ular bill  in  question  was  issued,  discounted  by 
the  bank,  and  accepted  and  paid  by  the  plaint- 
iffs, the  defendant  Westfall  undersigning  aa 
surety.  The  loan  was  in  fact  to  Norton.  Barlle 
&  McNeil ;  not  to  Westfall.  The  account  was 
made  by  them,  the  charges  booked  against 
them,  and  the  moneys  paid  to  their  account  at 
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the  bank.  All  the  evidence  that  we  have  of 
the  extent  to  which  Westfall  intended  to  be- 
21G*]  come  bound  as  *surety,  arises  from  his 
simple  act  of  undersigning.  That  he  knew  or 
ever  heard  of  the  letter,  upon  the  credit  of 
which  Cook  discounted  the  bill  in  question, 
we  have  no  evidence.  He  was  a  farmer  resid- 
ing within  a  few  miles  of  the  borrowers,  and 
undersigned  for  them  on  their  request.  The 
legal  effect  of  thus  drawing  was  that,  on  the 
plaintiffs  refusing  to  accept  or  pay,  Westfall 
would  be  liable  to  the  holder  in  a  suit  upon 
the  bill  itself;  but  never  to  the  drawees.  Noth- 
ing is  better  settled  than  that,  on  a  bill  of  ex- 
change, the  acceptors  are  primarily  liable  as 
principals,  and  the  drawers  and  indorsers  col- 
laterally, as  a  sort  of  sureties.  I  speak  of  the 
transaction  per  se.  No  doubt  the  acceptors  of 
bilis  and  makers  of  notes  may  be  mere  lenders 
of  their  paper.  It  is  every  day's  practice  that 
they  become  so  by  accepting  accommodation 
paper  ;  but  this  is  not  indicated  by  the  paper 
itself.  It  arises  from  matter  extrinsic  —  an 
agreement  by  which  the  ostensible  relations  of 
the  parties  are  subverted.  The  principal  there- 
by becomes  a  surety  ;  and  such  was  the  case 
here  as  between  the  plaintiff  sand  Norton,  Bar- 
tie  &  McNeil.  It  is  not  to  be  denied  that  the 
relation  may  be  thus  changed  by  the  mere  fact 
of  overdrawing,  where  the  drawers  come  for 
their  own  benefit.  They  obtain  money  in  this 
way  which,  ex  oequo  et  bono,  they  ought  to  re- 
fund ;  and  such  is  the  fact  and  the  law  of  this 
case  as  against  Norton,  Bartle  &  McNeil.  They 
acted  with  knowledge,  and  the  money  was  ad- 
vanced to  them.  Far  different  as  to  Westfall. 
Non  constat  that  he  was  at  all  made  acquaint- 
ed with  the  basis  on  which  the  parties  inter- 
ested did  their  business;  nor  is  it  probable  that 
he  was.  The  transactions  between  them  seem 
to  have  been  founded  on  the  elements  that  too 
commonly  enter  into  the  credit  system,  viz.  : 
fictitious  or  colorable  funds  of  the  immediate 
parties,  and  credulity  on  the  side  of  the  pub- 
lic No  doubt  Westfall  might  have  made  him- 
self jointly  liable  with  Norton,  Bartle  &  Mc- 
Neil for  these  advances.  He  might  have  joined 
them  in  an  express  agreement  as  guarantor  to 
refund  the  plaintiffs  ;  he  might  have  joined 
them  in  a  counter  acceptance  or  in  making  a 
promissory  note  for  the  amount.  I  rather  think 
217*]  his  liability  should  be  shown  in  writ- 
ing. It  is  collateral,  and,  if  not  written,  would 
be  open  to  objection  upon  the  Statute  of 
Frauds.  Take  it  that  Westfall  knew  Norton, 
Bartle  &  McNeil  to  have  been  overdrawing, 
and  expressly  promised  by  parol  to  be  their 
surety,  the  promise  would  perhaps  be  void  by 
the  Statute  of  Frauds.  Suppose  him  to  have 
seen  the  letter  of  credit  before  he  joined  them 
in  drawing  ;  upon  what  construction  could  we 
say  that  he  intended  to  become  liable  as  surety 
to  the  drawees  ?  His  act,  to  say  the  least,  would 
be  equivocal  ;  and  we  have  often  held  of  late 
that  where  a  man  puts  his  name  in  a  position 
to  be  charged  as  indorser  on  negotiable  paper, 
he  cannot  be  changed  into  a  guarantor  by  rea- 
son of  privity  to  be  shown  by  facts  aliunde  ;  in 
other  words,  that  when  a  man  puts  his  name 
on  negotiable  paper  he  shall  be  taken  to  have 
bound  himself  according  to  the  import  of  what 
he  writes,  and  cannot  by  parol.  be  subjected 
to  an  ulterior  obligation.  If  he  puts  his  name 
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as  indorser,  he  is  an  indorser  only;  if  as  drawer, 
it  would  seem  to  follow  that  he  shall  beholden 
as  drawer  only  by  an  action  on  the  paper  it- 
self. We  do  not  allow  the  violence  of  first 
subverting  the  intent,  and  then  the  Statute  of 
Frauds,  in  order  to  substitute  a  mere  implied 
for  a  written  promise.  We  have  refused  to- 
force  a  guaranty  upon  a  man  when  he  has  told 
us  by  his  contract  that  he  means  something 
less.  But  it  is  not  necessary  in  the  instance  be- 
fore us  to  declare  that  a  drawer,  though  a  sure- 
ty, with  such  privity  as  to  know  that  he  is 
overdrawing,  can  escape  an  implied  engage- 
ment as  guarantor.  Here  was  no  privity.  It 
was  the  simple  act  of  Westfall  putting  his  name 
to  a  bill  as  surety  drawer.  What  does  he  say  ? 
Precisely  what  an  iudorser  says  :  "I  will  pay 
on  default  of  the  principal,  and  due  notice." 
Pay  whom  ?  The  holder;  not  surely  the  draw- 
ees who  accept, and  thereby  acknowledge  them- 
selves in  funds.  They  would  rather  be  liable 
to  him  or  his  principals  ;  and  if  they  pay,  they 
do  so  as  in  duty  bound.  They  have  taken  upon 
themselves  the  character  of  principals  ;  and 
when  they  call  upon  him  to  refund,  they  make 
a  call  beyond  his  undertaking.  He  may  answer, 
non  hcec  in  fcedera  *veni.  A  holder  [*218 
showing  him  to  be  a  drawer,  can  make  him  lia- 
ble as  such;  but  to  the  acceptors  he  never  came 
under  any  express  engagement.  They  knew 
that  he  put  his  name  to  the  bill  as  surety;  and 
had  no  reason  to  suppose  he  intended  more 
than  to  give  the  bill  additional  strength  and 
currency  at  the  bank.  If  they  overpaid  Nor- 
ton,Bartle  &  McNeil,  it  was  more  than  he  knew 
they  ever  intended  to  do,  or  ever  told  him  of. 
He  never  promised  and  never  could  promise, 
therefore,  to  refund  them,  either  in  writing  or 
by  parol  ;  nor  will  the  law  imply  an  obligation 
to  repay  moneys  which  a  man  never  received. 
It  seems  to  me  that  in  such  a  case  there  are 
no  materials  out  of  which  a  guaranty  can  be 
made.  I  forbear  however  to  pursue  this  point 
since  our  decision  in  Griffith  v.  Reed,  21  Wend., 
502,  from  which  the  present  cannot  be  distin- 
guished. It  was  said  in  argument  that  there. 
Reed  was  a  surety  on  the  face  of  the  bill;  and 
it  is  true  that  Westfall  has  not  appended  the 
word  "surety"  to  his  name.  It  is  somewhat 
strange  that  these  plaintiffs  should  ask  us  to  act 
upon  such  a  distinction.  Both  they  and  the 
bank  knew  just  as  well  the  relation  in  which 
Westfall  actually  stood,  as  if  he  had  called  him- 
self surety;  and  the  plaintiffs  have  treated  him 
throughout  as  a  mere  surety.  The  only  thing 
material  in  the  distinction  is  stated  by  Mr.  J. 
Bronson  in  Griffith  v.  Reed,  viz.:  "When  it 
does  not  appear  on  the  face  of  the  paper  that 
the  party  is  a  surety,  notice  of  the  character 
in  which  he  contracted  must,  of  course,  be 
brought  home  to  the  holder  before  he  can  be 
affected  by  it."  The  object  is,  that  the  party 
acting  on  the  credit  of  the  name  should  not  be 
imposed  upon  by  the  false  or  equivocal  position 
which  it  occupies.  What  difference  could  it 
have  made  to  these  plaintiffs  if  Westfall  had 
called  himself  surety?  They  knew  that  he  was 
no  more  ;  and  he  had  been  procured  to  come 
in  as  such  by  their  own  request  to  Norton, 
Bartle  &  McNeil.  Had  they  intended  to  claim 
against  him  as  a  guarantor  of  the  loan,  it  be- 
hoved them  at  least  to  tell  him  that  his  princi- 
pals were  drawing  on  a  fictitious  fund,  and  to 
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take  bis  express  engagement  to  make  it  good 
pro  tanto. 

ii  1 9*1  *Having  reached  the  conclusion  that 
the  transaction  was  not  of  a  nature  to  raise  an 
implied  promise  by  West  fall,  the  case  might 
properly  be  disposed  of  without  going  into  the 
question  of  usury.  There  are  reasons,  however, 
why,  in  this  case,  the  question  should  not  be 
entirely  overlooked.  This  suit  is  said  to  be  the 
pioneer  of  many  which  are  in  contemplation 
against  others  occupying  the  same  position  as 
Westfall.  The  question  has  been  well  argued 
and.  for  aught  I  know,  may  yet  become  ma- 
terial to  the  ulterior  disposition  of  this  case, 
should  it  be  retried. 

No  man  is  entitled  to  take  more  than  at  the 
rate  of  7  per  cent,  per  annum  for  the  loan  or 
forbearance  of  his  moneys,  goods  or  things  in 
action  ;  nor  can  he  adopt  any  indirect  method 
or  device  by  which  more  shall  be  obtained  ; 
and  all  contracts  and  arrangements  by  which, 
directly  or  indirectly,  an  attempt  is  made  lose 
cure  more  than  that,  are  void.  1  R.  S.,  760, 
3d  ed.  A  loan  of  credit  at  a  higher  rate  is  one 
instance  ;  e.g.,  &  loan  of  acceptances,  Kent  v. 
lateen,  1  Camp.,  177.  notes;  Dunham  v.  Dey, 
13  Johns.,  40;  Dunham  v.  Gould,  16  Id.,  367: 
Fanning  v.  Dunham,  5  Johns.  Ch.,  122,  or  in- 
dorsements. Fanning  v.  Dunham,  Id.,  122, 
134;  Steele  v.  Whipple,  21  Wend.,  103.  Speak- 
ing in  Fanning  v.  Dunham,  Chancellor  Kent 
said:  "Instead  of  being  a  cash  advance,  it  was 
a  loan  for  his  credit  to  the  plaintiff,  and  at- 
tended with  the  same  risk  and  trouble  as  if  he 
had  loaned  the  cash."  "In  every  case  in  which 
a  note  was  for  four  months,  for  instance,  two 
and  a  half  per  cent,  commissions  was  more  than 
at  the  rate  of  seven  per  cent,  and,  consequent- 
ly, usurious."  That  is  the  exact  case  of  the 
acceptance  in  question.  Looking  at  the  loan 
of  credit  eo  nomine,  the  law  allows  no  excep- 
tion. If  the  party  accepting  be  at  the  same 
time  retained  either  generally  or  specially  to  do 
a  distinct  business,  he  may  be  paid  for  that  the 
accustomed  charges  ;  but  nothing  more  on  ac- 
count of  the  loan.  Cora.  Usury,  134.  Thus,  a 
country  banker  loaning  his  own  notes,  may 
take  the  actual  difference  of  exchange  for 
drawing  on  his  funds  at  the  place  which  forms 
2 2O*]  the  standard  of  *exchange.  This  is  a 
distinct  business — remitting  and  making  good 
the  loan  at  a  distant  place.  It  is  the  same  as 
if  a  third  person  should  take  the  loan  in  ex- 
change for  a  bill  on  the  same  place.  The  cases 
of  Hammelt  v.  Tea,  1  Bos.  &  P.,  144,  and  Mas- 
terman  v.  Cowrie,  3  Camp. ,  488,  need  scarcely 
be  mentioned.  In  the  latter,  the  whole  seems 
to  have  been  resolvable  into  work,  labor  and 
expense  of  the  plaintiffs,  who  were  bankers,  in 
fixing  out  a  fund  on  which  they  could  accept 
for  a  stranger,  without  any  mention  or  idea  of 
ever  advancing  any  money  or  charging  inter- 
est. For  all  this  they  charged  a  small  per  cent- 
age  of  5s.  Ld.  Ellenborough  said:  "If  there 
be  a  stipulation  for  more  than  five  per  cent,  on 
a  contemplated  advance,  the  agreement  is  usu- 
rious ;"  though  he  mentions  a  possible  right  to 
a  commission  even  upon  a  discount,  founded 
in  the  collateral  expense  of  procuring  specie, 
keeping  clerks  and  a  counting-house,  on  pur- 
pose to  accept  and  pay  bills  with  funds  pro- 
vided by  the  person  for  whom  the  business  is 
done.  But  it  is  clear  that  if  such  charges  be 
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allowed  at  all,  they  are  predicable  of  bankers 
only.  Vide,  per  Spencer,  «/.,  18  Johns.,  47; 
Kent,  Chancellor,  16 Id.,  374,  875;  7  Johns.  Ch., 
78,  79;  Exparte  Jones,  17  Ves.,  832;  Bay  net 
v.  Fry.  15  Id.,  120;  Carttairtv.  Stein,  4  Maule 
&  S..  192;  Sussex  Bank  v.  Baldwin,  2  Harris 
(N.  J.),  487,  497,  505.  Ex  parte  Hen»on,  1  Mad. 
112,  was  the  case  of  a  bill  broker,  and  might 
have  been  right  for  the  expense  of  collecting 
which  he  usually  paid  in  London.  Auriol  v 
Thomas,  2  T.  R.,  52;  Campbell  \.  Shield*,  6 
Leigh,  517;  Kent  v.  Pkelps,  2  Day.  483.  Beyond 
that,  it  would  be  more  questionable  if  it  had 
not  been  the  mere  discount  of  a  bill  in  payment 
of  a  precedent  debt.  In  Nourse  v.  Prime  7 
Johns.  Ch.,  69,  76,  the  work  and  labor  were 
easily  separable.  The  charge  and  allowance 
was  for  stock  brokerage  merely. 

The  case  of  a  factor  receiving  a  per  centage 
for  his  work  and  labor,  and,  where  he  actson  a 
del  credere  commission, adding  a  per  centage  for 
guarantying  the  price  of  the  goods  sold  on  ac- 
count of  his  principal,  is  quite  familiar.  No 
one  ever  thought  *of  impeaching  such  [*22  1 
addition  as  usurions.  Vide,  M'Culloch,  Die.  of 
Commerce,  "Factor."  He  is  frequently  in- 
volved in  the  execution  of  very  extensive  and 
important  trusts,  beside  incurring  heavy  and 
undefined  responsibilities.  So  long  as  his  com- 
pensation has  a  strict  reference  to  his  duties 
and  responsibilities  as  factor,  it  is  no  more 
usurious  than  a  compensation  to  any  othec 
servant.  It  is  the  case  of  Palmer  v.  Baker,  1 
Maule  &  S.,  56,  where  bankers  were  allowed 
to  take  a  like  compensation  for  trouble  in  ex- 
ecuting a  long  trust,  it  appearing  that  it  had 
no  connection  with  their  advances  of  money.  I 
have  met  with  no  English  case  which  allows  a 
factor  to  take  a  commission  on  his  acceptances 
or  advances  as  such,  over  and  above  the  legal 
rate  of  interest.  The  case  of  Trotter  v.  Curtis, 
19  Johns.,  160,  would  seem,  on  one  construc- 
tion, to  go  the  length  of  allowing  both  a  pre- 
mium on  acceptances  and  interest  on  conse 
quent  advances.the  principal  having  stipulated 
to  keep  his  factor  in  funds  by  consignments 
equal  to  his  acceptances;  and  it  is  said,  the  par- 
ties here  acted  upon  that  case.  But  there  was 
no  previous  stipulation  there  to  pay  the  com- 
mission. The  principal  had  disappointed  his 
factor,  who  had  subsequently  charged  the 
commission  which  the  defendant  had  allowed 
to  him  in  a  course  of  account  for  a  series  of 
years.  The  learned  Chief  Justice  professedly 
acted  on  the  principle  of  Palmer  v.  Baker.  He 
said:  "  The  judges  placed  their  determination 
of  the  cause  on  the  inquiry,  whether  the  reser- 
vation was  a  motive  for  the  advance  of  the 
money.  If  it  was,  they  pronounced  it  usuri- 
ous; but  if  it  were  referable  to  trouble  only, 
then  they  pronounced  the  transaction  a  fair 
one."  He  could  not  mean  trouble  in  advanc- 
ing the  money;  for,  as  I  have  noticed,  that  case 
went  entirely  on  labor  in  executing  the  trust. 
This  labor  consisted  in  clearing  an  extensive 
tract  of  land,  and  selling  and  converting  the 
timber  into  money — a  labor  of  two  or  three 
years.  In  the  case  at  bar,  the  acceptances  were 
made  under  a  previous  agreement  for  the  com- 
mission; the  reservation  was  a  motive  for  the 
acceptances.  In  Trotter  v.  Curtis,  there  was 
some  room  to  intend  that  the  trouble  was  not 
the  *mere advance  of  the  money;  while  [*222 
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liere,  the  plaintiffs  have  declared  in  writing 
that  it  was.  There  is,  moreover,  another  feat- 
ure which  distinguishes  this  case  from  that, 
very  widely.  The  future  advances  were,  by 
agreement,  to  be  made  by  the  plaintiffs,  not  in 
their  exclusive  character  of  factors  or  commis- 
sion merchants,  but  also  on  an  exchange  of 
•credit,  as  in  Dunham  v.  Dey,  13  Johns.,  40,  and 
Dunham  v.  Gould,  16  Id.,  367.  The  plaintiffs 
took  a  mortgage  from  two  of  the  defendants, 
Bartle  and  McNeil,  with  a  bond  to  secure 
$40,000,  on  the  credit  of  which  they  agreed  to 
.accept  to  the  extent  of  $20.000;  Norton,  Bartle 
•&  McNeil  also  agreeing  to  keep  them  good  by 
consignments  of  produce  to  that  amount  as  the 
pay  days  of  acceptances  came  round.  This 
was,  in  terms,  a  loan  of  the  plaintiffs'  credit  at 
two  and  a  half  per  cent,  over  and  above  their 
•claim  for  interest  on  the  actual  advances  ulti- 
mately to  be  made.  The  cross  securities  were 
no  more  than  cross  notes  or  cross  acceptances; 
and  a  loan  of  credit  on  such  terms  was,  in  the 
•cases  of  Dunham  v.  Dey  an  A  Dunham  v.  Gould, 
expressly  held  to  be  usurious.  De  Forest  v. 
Strong,  8  Conn.,  513,  strikes  me  as  a  misappli- 
cation of  Trotter  v.  Curtis,  If  not,  I  admit  it 
would  go  far  to  sustain  the  present  transaction 
were  another  circumstance  out  of  it.  In  the 
case  at  bar,  no  one  can  doubt  that  the  arrange- 
ment was  with  a  view  to  loans  or  discounts  at 
the  bank.  It  was  a  device  to  raise  money 
there,  by  first  paying  the  discount  at  the  bank, 
and  2|  per  cent,  in  addition,  to  the  acceptors. 
The  whole  affair  took  that  direction.  The  lim- 
itation to  $20,000  and  the  consignments  to 
meet  it,  were  utterly  disregaided.  The  con- 
tract itself  looked  to  a  deficiency  in  produce, 
and  in  a  little  more  than  one  year  a  balance 
of  acceptances  was  swelled  up  to  more  than 
$40,000.  No  one  can  for  a  moment  suppose 
that  this  was  a  regular  commission  business. 
Admitting  that  a  factor  may  take  an  extra 
premium  on  his  advances,  which  I  do  not,  yet 
he  must  show  that  he  acted  strictly  within  the 
line  of  his  agency.  The  whole  must  be  an  un- 
mixed commission  business,  and  the  advances 
made  on  that  basis.  The  usage  given  in  evi- 
223*]  dence  seems  to  me  *entirely  inapplica- 
ble, as  much  so  as  the  usage  in  Dunham  v.  Dey 
and  Dunham  v.  Gould.  I  see  nothing  to  dis- 
tinguish the  case  from  Kentv.  Lowen,  1  Camp., 
177,  wherein  Ld.  Ellenborough  told  the  jury 
that  they  were,  if  they  believed  the  2i  per  cent, 
was  taken  on  exchange  of  securities,  bound  to 
find  usury.  At  least,  I  think  the  charge  should 
have  been  as  strong  as  in  the  case  of  Dunham 
v.  Dey.  Platt,  J.  there  told  the  jury,  that  if 
they  believed  the  transaction  to  have  been  for 
the  purpose  of  raising  money  at  a  greater  rate 
of  interest  than  7  per  cent,  per  annum,  which 
they  were  warranted  to  infer,  then  such  inten- 
tion made  it  intrinsically  a  loan,  and  the  trans- 
action was  usurious  and  void. 

I  assume  that  the  bill  in  question  was  drawn 
under  the  agreement  of  the  plaintiffs,  because 
this  was  assumed  at  the  trial,  and  the  case  put 
to  the  jury  on  the  usage  of  commission  mer- 
chants. 

There  was  certainly  a  term  in  the  contract 
between  the  parties,  by  which  Norton,  Bartle 
&  McNeil  might  have  avoided  the  effect  of  the 
stipulation  to  pay  the  2|  per  cent.  I  allude  to 
the  condition  that  the  commission  was  to  be  pay 
HILL  4.  N.  Y.  R.,  15. 


able  only  on  acceptances  or  advances  made 
otherwise  than  with  produce.  By  making 
very  early  and  perfectly  adequate  consign- 
ments, thus  keeping  the  plaintiffs  clearly  in 
funds  from  the  proceeds,  equal  to  their  accept- 
ances and  advances,  the  extra  charge  might 
have  been  put  out  of  the  question.  Looking, 
however,  at  the  nature  of  the  fund,  and  the 
practical  disregard  of  that  condition  by  both 
parties,  there  is  scarcely  any  ground  for  say- 
ing that  either  of  them  considered  the  condi- 
tion as  anything  more  than  nominal.  Drafts 
and  acceptances  continued  to  a  very  large 
amount  over  and  above  actual  consignments, 
and  the  original  stipulation  expressly  provided 
for  such  a  consequence.  There  is  no  pretense  for 
saying  that  the  transaction  is  like  a  contract  to 
pay  extra  interest  by  way  of  penalty  for  de- 
fault of  paying  a  specific  debt  at  an  appointed 
day;  norwas  the  point  made  at  the  trial.  Such 
stipulations  are,  at  best,  not  to  be  received  with 
much  favor.  Com.,  Usury,  80,  81;  Plowd., 
Usury,  85.  They  have  been  held  innocent  and 
*even  obligatory,  when  inserted  for  the  [*224 
obvious  purpose  of  securing  prompt  payment; 
but  never,  I  believe,  when  their  violation  has 
been  expressly,  or  by  secret  understanding, 
looked  to  by  the  parties:  nor,  especially,  where 
they  have  gone  forward  increasing  the  debt 
upon  which  the  extra  allowance  was  to  be 
made,  after  the  condition  has  been  violated. 
The  strongest  cases  of  this  kind  in  favor  of  the 
creditor  are,  I  think,  Campbell  v.  Shields,  6 
Leigh,  517,  519-522,  and  the  cases  there  cited. 
On  the  whole,  I  think  the  plaintiffs  cannot 
effectually  claim  protection  against  the  impu- 
tation of  usury,  from  any  of  the  adjudged 
cases. 

Nelson,  Ch.  J.,  and  Bronson,  J.,  were  of 
opinion  that  on  the  question  of  usury,  the  case 
of  Trotter  v.  Curtis,  19  Johns.,  160,  was  de- 
cisive in  favor  of  the  plaintiffs.  In  other  re- 
spects, however,  they  concurred  with  Cow- 
en,  J. 

New  trial  granted. 

Reversed— 2  Denio,  205. 

Usury—  What  is— Commission.  Explained— 3 Sandf. 
Ch.,  259;  4  Sandf .  Ch.,  309:  27  N.  Y.,  141;  70  N.  Y., 
243 ;  26  Am.  Rep.,  585 :  25  Hun,  323;  11  Barb.,  84. 

Surety— Liability  of— What  will  discharge.  Ex- 
plained—26  N.  Y.,  543. 

Cited  in-5  Hill,  162,  163 ;  11  Barb.,  165. 

Negotiable  paper— Drawer  and  indorsers  regarded 
as  sureties.  Cited  in-2  N.  Y.,  353 ;  51  Am.  Dec.,  301 ; 
15  Barb  ,  321. 

Accommodation  paper — Rights  and  liability  of  in- 
dorsers and  acceptor.  Overruled— 27  Barb.,  478. 

Ci ted  in-19  Barb.,  411. 


KETCHUM  v.  BARBER  ET  AL. 

Usury — Bona  Fide  Sale  of  One's  Credit,  Not 
Usurious  Wlien  Unconnected  with  Loan  Be- 
tween tfie  Parties — Compensation  for  Trouble 
and  Expense — Question  for  Jury — Notice  of 
Protest — Statutes. 

The  bona  fide  sale  of  one's  credit  by  way  of  guar- 
anty or  indorsement,  though  for  a  compensation 

NOTE.— Usury— Sale  of  credit— Whether  usurious. 
See  the  above  case  of  Ketchum  v.  Barber,  as  af- 
firmed in  the  Court  of  Errors,  7  Hill,  444,  note. 

See,  generally,  on  the  subject  of  usury,  Sizer  v. 
Miller,  1  Hill,  227.  classified  list  of  notes  cited;  Mar- 
vin v.  Feeter,  8  Wend.,  533,   classified   list  of   notes 
cited. 
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exceeding  the  lawful  rate  of  interest,  is  not  usuri- 
ous, if  the  transaction  be  unconnected  with  a  loan 
between  the  parties.  Per  Nelson,  ( 7i. ./. 

If  connected  with  H  loan,  the  transaction  will  be 
deemed  usurious,  unless  the  excess  beyond  legal  in- 
terest be  fairly  ascribable  to  trouble  and  expense 
actually  and  hona  fide  incurred  in  and  about  the 
business  of  the  loan.  Per  Nelson.  Ch.  J. 

lnsuchcases.it  is  in  general  a  question  for  the 
jury  whether  the  excess,  by  whatever  name  the 
parties  may  have  called  it,  was  really  taken  as  a 
compensation  for  trouble  and  expense  incurred  in 
good  faith,  or  was  mere  usury  in  disguise.  Per  Nel- 
son, Ch.  J. 

M..  being  desirous  of  raising  money  upon  a  note 
at  four  months,  drawn  by  himself  and  indorsed  for 
his  accommodation  by  B.  and  L.,  authorized  a 
broker  to  buy  an  additional  name  or  guaranty  for 
the  purpose  of  getting  the  note  discounted.  Appli- 
cation was  accordingly  made  to  K.,  also  a  broker, 
who  indorsed  the  note  on  receiving1  a  commission  of 
825*]  2^j  or  3  per  cent.,  and  it  was  then  *discounted 
at  a  bank.  About  the  time  it  fell  due,  M.  made  an- 
other note,  corresponding  in  amount,  which,  after 
being  indorsed,  was  discounted  by  K.,  and  the  pro- 
ceeds applied  in  payment  of  the  first.  The  second 
note  not  being:  met  at  maturity,  K.  brought  an  ac- 
tion upon  it  against  the  maker  and  indorsers,which 
was  referred,  and  the  referee  reported  in  K.'s  fa- 
vor. Held,  on  motion  to  set  aside  the  report,  that 
the  taking  of  the  commission  by  K.  did  not  render 
the  transaction  per  ge  usurious,  and  the  motion 
was,  therefore,  denied. 

Cowen,  J..  dissented,  holding  that  the  transaction 
between  K.  and  M.,  in  respect  to  the  first  note,  was 
not  a  sale  in  any  sense,  but  amounted  to  an  usuri- 
ous loan  of  K's  credit:  and  the  note  in  question  hav- 
ing come  to  his  hands  by  way  of  further  security, 
or  extension  of  the  loan,  it  was  void. 

The  case  of  Steele  v.  Whipple,  21  Wend.,  103,  com- 
mented on  and  explained,  and  Kent  v.  Lowen,  1 
Camp.,  177,  overruled. 

Various  other  English  and  American  cases,  relat- 
ing to  indirect  usurious  loans,  cited  and  reviewed. 
Per  Nelson.  Ch.  J..  and  Cowen,  J. 

A  notarial  certificate  stating  that  notice  of  protest 
was  served,  etc.,  by  putting  the  same  in  the  postpf- 
fice,  directed,  etc.,  is  a  sufficient  compliance  with 
the  Statute  2  R.  S.,  212,  sec.  46,  2d  ed.,  though  it  do 
not  expressly  state  by  whom  the  service  was  made. 

Since  the  Act  of  1835,  Sess.  L.  of  1835,  p.  152,  the 
certificate  need  not  specify  the  reputed  place  of 
residence  of  the  party  notified,  nor  the  postoffice 
nearest  thereto. 

Citations— 1  R.  S..  705.  sec.  1, 2d  ed.;  760.  sees.  1,  2, 
5 ;  3  Wils.,  261 :  4  East,  55 ;  4  Pet.,  205;  Chit.  Bills.  100- 
105,  Am.  ed.,  1839;  Com.  Usury,  94,  104,  122,  123-138, 
156,  196-198;  Ord.,  Usury,  24,  100,101:1  P.  Wms.,  782; 
4  Price,  50;  4  Bing.,  81;  7  Wend..  569;  7  Barn.  &  C., 
453;  1  Man.  &  R.,  143;  Holt,  N.  P.,  295  ;  Cowp.,  112, 
114,  115, 460,  792  ;  1  Bos.  &  P..  144,  153  ;  2  T.  R.,  52,  n.;  4 
Taunt.,  810;  1  Taunt.,  511:  3  Camp.,  488:  1  Cainp.,  177, 
445 ;  15  Ves.,  120 ;  4  Maule  &  S.,  192 :  Chit.,  Jr.,  100,  m; 
13  Johns.,  40,  47;  16  Johns.,  367,  370,  374;  2  Johns.  Ch., 
182,  193;  5  Johns.  Ch.,  122, 134;  7  Johns.  Ch.,  69,  77- 
79 ;  21  Wend.,  103,  588 :  2  R.  S.,  212,  sec.  46,  2d  ed.; 
Laws.  1835,  p.  135 ;  1  Stark..  2.  3,  385 ;  2  Camp..  599 ;  7 
T.  R.,  180.  181,  561,  566;  Lutw.,  885;  3  East.  177:  10 
Moore,  177;  M'Cull.  Die.  of  Com.,  tit.Factor,  Brokers 
Discount;  Story.  Ag.,  337.  sec.  328;  Lloyd's  Paley, 
Ag.,  40, 41,  100.  101 :  Chit.  Beawes,  47 ;  6  Bro.  P.  C., 
287,Toml.  ed.:  1  T.  R.,  115;  1  Madd.,  112;  4Dev.  & 
B.,  120 :  7  Paige,  581 ;  6  Leigh,  517 :  Carth.,  261.  252  ;  1 
Mass..  139  :  1  Stark.  N.  P.,  329 ;  3  Leon.,  63:  2  Paige. 
267,272,273;  1  Story,  463.  472;  5  Dowl.  &  R.,  151:  3 
Barn.  &C..  257.270:  1  Mann.  &  G.,  753:  Fell,  Guar., 
238.  239,  Am.  ed.,  1825,  247-249,  256:  19  La.,  187,  188:  1 
Hoffm.  Ch.,  298;  Bayl.  Bills,  575,  Am.  ed..  1836; 
Pcake,  N.  P..  200 ;  1  Pet.,  37, 41;  2  Halst..  130;  2  Vern., 
171 :  17  Mass.,  169. 

MOTION  to  set  aside  the  report  of  a  referee. 
The  action  was  against  the  maker  and 
indorsers  of  two  promissory  notes  in  these 
words: 
"$1,000.  NEW  YORK,  Oct.  10th.  1840. 

Four  months  after  date,  I  promise  to  pay 
the  order  of  Josiah  Barber  and  A.  D.  Leonard, 
one  thousand  dollars  at  the  Union  Bank,  for 
value  received.      (Signed)      ROBERT  MTJIR. 
(Indorsed)      Josiah  Barber, 

A.  D.  Leonard,  Auburn,  N.  Y." 
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"$2.000.  NEW  YORK,  Oct.  12th.  1840. 

Four  months  after  date,  I  promise  to  pay 
the  order  of  Josiah  Barber  and  A.  D.  Leonard, 
two  thousand  dollars,  for  value  received,  at 
the  Union  Bank  in  this  city. 

(Signed)  ROBERT  Mi  IK. 

(Indorsed)      Josiah  Barber, 

A.  D.  Leonard,  Auburn,  N.  Y." 
*On  the  hearing  before  the  referee,  [*22O- 
|  the  plaintiff,  after  proving  the  genuineness  ot 
I  the  notes  and  indorsements,  and  that  the  de- 
I  fendants  resided  at  Auburn  when  the  notes- 
i  fell  due,  gave  in  evidence  two  notarial  certifi- 
|  cates,  each  stating  that  notice  of  protest,  etc., 
was  served  on  Josiah  Barber  by  putting  the 
i  snme  in  the  postoffice  directed  to  him  at  Auburn 
jand  that  a  like  notice  was  also  served  on  A. 
|  D.  Leonard  by  putting  the  same  in  the  postof- 
!  fice  directed  lo  Auburn,   "  according  to  direc- 
!  lions  on  note."    The  defendant's  counsel  ob 
j  jected  that  the  evidence  of  notice  to  the  in- 
I  dorsers  was  insufficient,   because  :      1.     The 
|  certificates  did  not  state  that  the  notices  were 
put  into  the  postoffice  by  the  notary,  nor  by 
whom  they  were  put  in  ;  and  2.    The  certifi- 
cates did  not  state  that  Auburn  was  the  re- 
puted place  of  residence  of  the  indorsers,  nor 
the  postoffice  nearest  thereto.     The  objection 
was  overruled. 

The  defendants  claimed  that  the  notes  were 
void  for  usury,  and  in  respect  to  this  branch 
of  the  case,  the  following  facts  appeared  :  in 
June,  1840,  Muir  made  two  notes,  one  for 
$2,000  and  the  other  for  $1,000.  payable  at 
four  months,  and  procured  them  to  be  in- 
dorsed for  his  accommodation  by  Barber  and 
Leonard.  They  were  then  presented  by  Muir 
to  one  Burr,  a  broker  in  the  City  of  N.  Y., 
with  a  view  to  raise  money  on  them.  Burr 
said  it  would  be  necessary  to  have  the  note» 
indorsed  by  a  person  residing  in  the  city  : 
i  whereupon  Muir  authorized  him  to  "buy  a. 
name  or  guaranty."  Application  was  accord- 
ingly made  by  Burr  to  a  firm  of  brokers  of 
which  the  plaintiff  was  a  member,  who  agreed 
to  make  the  indorsements  for  2^  or  8  per 
cent.  These  terms  were  acceded  lo  by  Burr, 
and  the  indorsements  made  on  payment  of  the 
per  centage.  One  of  the  notes  was  discounted 
by  the  Union  Bank,  of  which  the  plaintiff  was 
a  director,  and  the  other  by  some  other  bank 
in  the  City  of  N.  Y.  After  deducting  the  sum 
paid  for  the  indorsements  and  his  own  charges. 
Burr  paid  the  balance  of  the  proceeds  of  the 
notes  to  Muir.  About  the  time  these  fell  due, 
Muir  made  two  other  notes  (the  notes  in  ques- 
tion) and  left  them  with  Burr  to  be  discount- 
ed, *directing  the  avails  to  be  applied  [*227 
to  the  payment  of  the  first  notes.  They  were 
accordingly  discounted  by  the  plaintiff  s  firm, 
with  full  knowledge  of  the  circumstances,  and 
the  proceeds  applied,  as  directed  by  Muir. 

The  referee  reported  in  favor  of  the  plaintiff 
for  the  amount  of  the  two  notes,  with  interest. 
He  concluded  his  report  by  saying  that,  upon 
a  fair  construction  of  the  testimony,  the  first 
transaction  was,  in  his  opinion,  the  mere  sale 
of  indorsements,  or,  in  othdr  words,  the  giv- 
ing of  a  conditional  guaranty  of  the  payment 
|  of  the  notes  for  which  the  plaintiff  received  a 
j  stipulated  compensation;  and  that  there  was 
j  no  loan  of  money  or  of  choses  in  action  within 
i  the  meaning  of  the  Statute  of  Usury. 
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Mr.  W.  T.  Worden,  for  defendants. 
Mr.  S.  Beardsley,  for  plaintiff. 

Nelson,  Ch.  J.  Our  Statute  against  Usury, 
1  R.  8.,  760,  2d  ed.,  provides  that  the  rate  of 
interest  upon  the  loan  or  forbearance  of  any 
money,  goods  or  things  in  action,  shall  con- 
tinue to  be  $7  upon  the  hundred;  sec.  1;  that 
no  person  or  corporation  shall,  directly  or  in- 
directly, take  or  receive  in  money,  goods  or 
things  in  action,  or  in  any  other  way,  any 
greater  sum  or  greater  value,  for  the  loan  or 
forbearance,  etc.;  sec.  2;  and  that  all  bonds, 
bills,  notes,  etc.,  and  all  other  contracts  or  se- 
curities whatsoever,  etc.,  whereby  there  shall 
be  reserved  or  taken,  or  secured  or  agreed  to 
be  reserved  or  taken,  any  greater  sum  or  greater 
value  for  the  loan,  etc.,  than  as  before  pre- 
scribed, shall  be  void.  Sec.  5. 

It  has  been  repeatedly  decided  under  this 
Act,  which  is  taken,  substantially,  from  the 
Statute  of  Anne,  that,  in  order  to  make  a  trans- 
action usurious,  there  must  be  a  loan  of  "mon- 
ey, goods  or  things  in  action"  (to  use  the  words 
of  our  statute),  and  an  agreement  to  take  more 
than  legal  interest  for  the  forbearance;  or  some 
device  contrived  for  the  purpose  of  evading  or 
concealing  the  appearance  of  a  loan,  when  in 
truth  it  was  such.  The  authorities  are  full  to 
228*] this  effect.  Lloyd  v.  William*,  *3  Wils., 
261;  Barclay  v.  Walmsley,  4  East,  55:  Lloyd  v. 
Srott,  4  Pet.,  205;  Chit.  Bills,  100,  Am.  ed.  of 
1839;  Com.  Usury,  156;  Ord,  Usury,  24.  It 
is  not  usury,  therefore,  for  an  acceptor  to  dis- 
count for  a  premium  his  own  acceptance  due 
at  a  future  day,  for  this  is  not  a  loan,  but  an 
anticipation  of  payment;  Barclay  v.  Walmxley, 
4  East,  55;  nor  is  the  bona  fide  sale  of  a  bill  for 
a  less  sum  than  the  amount  payable  upon  its 
face,  usurious.  Ex  parte  Lee,  1  P.  Wms.,  782; 
King  v.  Ridge,  4  Price,  50;  Stoveld  v.  Eade,  4 
Bing..  81;  Cram  v.  Hendricks,  7  Wend.,  569. 
And  a  contract,  made  at  the  time  of  sale,  to 
pay  more  than  legal  interest  on  the  purchase 
money  of  an  estate  bona  fide  sold,  has  been  de- 
cided not  to  be  usurious.  Beete  v .  Bidgood.  7 
Barn.  &  C..  453;  8.  C.,  1  Man.  &R.,  143;  Doe 
v.  Brown,  Holt,  295.  So,  of  a  sale  of  goods  at 
three  months  credit,  with  a  stipulation  that,  in 
case  the  money  be  not  paid,  the  vendee  shall 
allow  a  half  penny  an  ounce  per  month  till  the 
debt  is  discharged;  provided  the  transaction 
be  a  bona  fide  sale.  Floyerv.  Edwards,  Cowp., 
112.  In  all  these  cases,  however,  if  the  trans 
action  be  a  mere  device  to  cover  and  conceal  a 
loan  at  unlawful  interest,  it  then  comes  within 
the  statute.  But  whether  there  was  such  a  de- 
vice— a  corrupt  intention  to  evade  the  law — is 
a  question  of  fact  for  the  jury  to  determine 
upon  a  consideration  of  all  the  surrounding 
circumstances.  Hammett  v.  Tea.  1  Bos.  &  P. , 
153;  Hutchinson  v.  Piper,  4  Taunt.,  810;  Lee 
v.  Cans,  1  Id.,  511;  Masterman  v.  Cowrie,  3 
Camp.,  488;  Com.  Usury,  123-138,  and  cases 
cited.  Applying  this  test  to  the  present  case, 
I  am  unable  to  see  how  we  can  declare,  as  mat- 
ter of  law,  after  the  finding  of  the  referee,  that 
the  transaction  is  within  the  statute.  We  see 
there  was  no  loan  between  the  parties;  and 
that,  so  far  as  respects  the  plaintiff's  con  nee 
tion  with  the  first  notes,  he  merely  sold  the 
guaranty  of  his  firm.  There  was  no  applica 
tion  for  a  loan;  and  the  referee  has  expressly 
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found  that  none  was  directly  or  indirectly 
made.  In  short,  the  dealing  between  the  par- 
ties was  in  fact  just  what  *it  purports  [*229 
to  have  been,  viz. :  a  stipulated  compensation 
for  the  guaranty  of  the  plaintiff's  firm. 

The  case  is,  therefore,  narrowed  down  to 
the  question  whether  a  bona  fide  sale  of  one's 
credit  or  security  for  the  use  and  benefit  of  an- 
other, unconnected  with  a  loan,  is,  per  se,  usu- 
rious. 

Assuming,  as  we  must,  that  there  was  no 
loan,  the  transaction  does  not  fall  within  those 
decisions  which  have  now  firmly  established 
that  bankers  and  merchants  may,  in  addition 
to  lawful  interest  on  the  discount  of  bills  and 
notes,  take  a  reasonable  commission  by  way  of 
compensation  for  trouble  and  expense;  pro- 
vided such  commission  be  not  intended  as  a 
device  to  cover  an  usurious  loan.  Auriol  v. 
Thomaz,  2  T.  R.,  52,  and  Winch  v.  Fenn,  in  «./ 
Hammett  v.  Yea,  1  Bos.  &  P.,  144;  Brooke  v. 
Middleton,  1  Camp.,  445;  Masterman  v.  Cowrie, 
3  Id.,  488;  Baynes  v.  Fry,  15  Ves.,  120;  Car- 
stairs  v.  Stein,  4  Maule  &  S.,  192;  Chit.  Bills, 
100-105,  Am.  ed.  of  1839.  The  cases  upon 
this  subject  may,  therefore,  be  laid  out  of 
view,  as  having  no  direct  application  to  the 
question  before  us. 

The  case  of  Kent  v.  Lowen,  1  Camp.,  177,  is 
a  direct  authority  in  favor  of  the  defendants. 
Ld.  Ellenborough  there  held  a  bill  of  exchange 
void  for  usury,  on  the  ground  that  the  accom- 
modation acceptor,  through  whom  the  plaint- 
iff claimed  title,  had  charged  a  commission 
over  and  above  lawful  interest.  He  said, 
country  bankers  had  been  allowed  to  take,  be- 
sides legal  interest,  a  certain  commission  for 
trouble  and  expense;  but  that  was  in  discount- 
ing, not  for  accepting  bills.  This  case  was,  in 
effect,  overruled  by  the  same  learned  judge 
five  years  afterwards,  in  Masterman  v.  Cowrie,  3 
Camp.,  488.  where  he  held,  that  an  agreement 
by  a  London  banker  to  accept  and  pay  bills  of 
exchange  drawn  in  the  country  for  a  certain 
commission,  he  to  be  furnished  with  funds  to 
pay  the  bills  before  they  became  due,  could 
not  be  usurious,  there  being  no  contemplation 
of  an  advance  of  money;  and  that  if  an  ad- 
vance had  been  contemplated,  it  would  have 
presented  a  question  of  *fact,  whether  [*2«'5O 
the  commission  was  a  shift  to  obtain  more 
than  legal  interest  for  the  forbearance,  or  a 
compensation  for  trouble  and  expense  incurred 
in  accepting  and  paying  the  bills.  There  is 
another  feature  in  Masterman  v.  Cowrie,  which 
is  applicable  to  the  case  before  us.  After  the 
parties  had  dealt  together  for  some  time,  the 
plaintiff  expressed  himself  dissatisfied  with  the 
manner  in  which  the  bills  were  drawn,  and  re- 
quested that  they  should  be  drawn  for  the 
future  by  some  respectable  person  in  the  coun- 
try. It  was  then  agreed  that,  if  the  plaintiff 
would  procure  such  a  person,  he  should  be  al- 
lowed one  shilling  per  cent,  for  his  trouble  in 
drawing  the  bills.  M.,  a  country  banker,  as- 
sented to  the  proposition,  drew  the  future  bills, 
and  received  the  commission.  Ld.  Ellen- 
borough  said:  "The  only  question  arising  out 
of  the  one  shilling  allowed  to  the  drawer  is, 
whether  that  was  a  color  for  usury.  If  it  was 
bona  fide  applied  to  M.'s  use,  it  cannot  be  usu- 
rious." 

In  Lee  v.    Cass,  1  Taunt.,  511,  there  was  a 
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loan  of  money,  and  the  lender  made  it  a  con- 
dition that  he  should  receive,  in  addition  to 
lawful  interest,  8$  per  cent,  for  guarantying 
the  payment  of  the  bill  by  the  acceptors.  There 
was  no  doubt,  upon  the  evidence,  as  to  the 
solvency  of  the  acceptors;  and  the  jury  found, 
that  the  charge  was  a  device  to  get  more  than 
legal  interest.  The  counsel  in  that  case  con- 
ceded, however,  if  I  understand  them  aright, 
that  had  there  been  no  loan,  and  the  transac- 
tion a  bona  fide  guaranty,  it  would  not  have 
been  chargeable  with  usury.  Indeed,  Mr. 
Chitty  lays  down  the  following  proposition  as 
derivable  from  that  case:  "So  a  charge  for 
guaranteeing  the  payment  of  bills  when  un- 
connected with  any  loan,  by  the  party  making 
it,  is  not  usurious;"  Chit.  Bills,  101,  Am.  ed. 
of  1839;  see,  also,  Chitty,  Jr.,  100,  TO;  and  a 
similar  principle  is  asserted  by  Eyre,  Ch.  J.,  in 
Hammetl  v.  Yea,  1  Bos.  &  P.,  153. 

In  Stoveld  v.  Bade,  4  Bing.,  81,  one  Upton 
having  a  bill  of  £2,500,  payable  in  two  months, 
which  he  could  not  readily  negotiate  in  Lon- 
don, requested  the  plaintiff  to  give  him  in  ex- 
change a  bill  on  his  London  banker  payable 
231*]  at  the  same  time,  *which  he  did,  de- 
ducting £16  10s.  for  trouble,  etc.  This  was 
held  by  the  whole  court  not  to  be  usury.  Best, 
Ch.  J.,  after  stating  the  case,  observed:  "The 
plaintiff  consents  to  accommodate  him  [Up- 
ton], but  demands  something  for  the  trouble 
and  risk.  If  he  had  required  more  than  5  per 
cent.,  it  might  have  been  thought  that  the  ex- 
change was  only  colorable,  and  that  the  real 
design  was  to  exact  usurious  interest:  but  as 
less  than  5  per  cent,  was  taken,  and  the  trans- 
action was  evidently  for  the  accommodation 
of  Upton,  there  is  no  pretense  for  calling  it  a 
loan,  or  for  contending  that  it  falls  within  the 
provisions  of  the  Statutes  against  Usury." 

In  Carstairs  v.  Stein,  4  Maule  &  S.,  192,  it 
was  held,  that  an  agreement  for  a  commission 
of  one  half  per  cent,  for  accepting  and  nego- 
tiating bills,  is  not,  per  se,  usurious  ;  but  that 
it  presents  a  question  for  the  jury,  depending 
upon  whether  the  commission  maybe  ascribed 
to  a  reasonable  remuneration  for  trouble  and 
expense,  or  whether  it  be  a  mere  color  for  the 
payment  of  interest  above  5  per  cent,  upon  a 
loan  of  money.  The  court  said  :  "  All  com- 
missions, where  a  loan  of  money  exists,  must 
be  ascribed  to  and  considered  as  an  excess 
beyond  legal  interest,  unless  as  far  as  it  is 
ascribable  to  trouble  and  expense  bona  fide  in- 
curred, etc. ;  but  whether  anything,  and  how 
much,  is  justly  ascribable  to  this  latter  ac- 
count, is  always  a  question  for  the  jury,  who 
must,  upon  a  view  of  all  the  facts,  exercise  a 
sound  judgment  thereupon." 

The  case  of  Dunham  v.  Dey,  13  Johns.,  40, 
in  this  court,  is  in  perfect  harmony  with  the 
current  of  English  authority.  There,  the 
plaintiff  exchanged  notes  with  M.  &  W.  Ward, 
to  the  amount  of  $9,000,  for  which  he  charged 
2|  per  cent.  The  Wards  were  indebted  to  the 
plaintiff  at  the  time  in  the  sum  of  $4,000,  and, 
being  pressed  for  payment,  made  application 
for  the  exchange.  The  judge  charged  the  jury 
that,  if  they  believed  the  transaction  to  have 
been  for  the  purpose  of  raising  money  at  a 
greater  rate  of  interest  than  7  per  cent.,  such 
intention  made  it  intrinsically  a  loan,  and  the 
transaction  was  usurious  and  void.  The  jury 
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found  for  the  defendant.  *Spencer,  J.,  [*232 
in  delivering  the  opinion  of  the  court,  referred 
with  approbation  to  the  case  of  Flayer  v.  Ed- 
wards, Cowp.,  112,  quoting  the  language  of 
Ld.  Mansfield,  who,  he  said,  had  laid  down  the 
rule  with  much  perspicuity  and  force,  thus  : 
"  It  (the  question) depends,  principally,  on  the 
contract  being  a  loan  ;  and  the  statute  uses  the 
words  '  directly  or  indirectly;'  therefore,  in 
all  questions,  in  whatever  respect  repugnant  to 
the  statute,  we  must  irct  at  the  nature  and  sub- 
stance of  the  transaction  ;  the  view  of  the  par- 
ties must  be  ascertained,  to  satisfy  the  court 
that  there  is  a  loan  and  borrowing,  and  that 
the  substance  was  to  borrow  on  the  one  part, 
and  to  lend  on  the  other  ;  and  where  the  real 
truth  is  a  loan  of  money,  the  wit  of  man  can- 
not find  a  shift  to  take  it  out  of  the  statute." 
Spencer,  J.,  then  added,  that  if  the  evidence 
before  the  jury  exhibited  a  case  of  borrowing 
on  the  one  part  and  lending  on  the  other,  at  a 
greater  rate  of  interest  than  seven  per  cent. , 
and  this  entered  into  the  concoction  of  the 
bargain,  the  transaction  was,  undoubtedly, 
usurious  and  the  notes  contaminated  by  it  and 
void.  The  learned  judge  also  referred  to  the 
usage  among  indorsers  of  bills  of  exchange, 
and  sureties  on  custom  house  bonds,  to  take  a 
percentage  for  advancing  their  responsibilities, 
observing  :  "I  see  nothing  improper  in  this  ; 
there  is  no  loan  of  money,  directly  or  indi- 
rectly, in  either  of  these  cases  ;  they  come 
neither  within  the  terms  or  mischiefs  of  the 
statute,  and  they  are  innocent  transactions." 
The  case  was  afterwards  taken  to  the  Court  for 
the  Correction  of  Errors,  16  Johns.,  367,  where 
the  judgment  of  the  Supreme  Court  was  af- 
firmed. Chancellor  Kent  said,  that  the  commis- 
sion received  by  the  plaintiff  exceeded  the 
legal  rate  of  interest  upon  four  notes  of  the 
plaintiff,  supposing  them  to  have  been  in- 
tended as  a  loan  of  so  much  cash  ;  and  the 
question  was,  whether  the  commission  was  not 
another  name  for  interest  taken  on  a  loan  of 
credit,  instead  of  a  loan  of  cash  ;  that  the  jury 
had  found  the  exchange  of  the  notes  was  for 
the  purpose  of  raising  money  at  a  greater  rate 
of  interest  than  7  per  cent. ;  that  this  fact  es- 
tablished, beyond  all  contradiction,  the  charge 
of  usury  ;  and  that,  if  such  *was  the  [*233 
object  of  the  parties  (and  the  jury  had  so 
found  it),  then  it  was  a  shift  or  contrivance  to 
get  rid  of  the  Statute  of  Usury. 

In  a  case  between  the  same  parties,  2  Johns. 
Ch.,  182,  arising  out  of  the  same  course  of 
dealing,  where  Dunham  bad  taken  by  way  of 
commission,  upon  an  exchange  of  notes,  a  sum 
less  than  the  rate  of  lawful  interest.  Chancellor 
Kent  treated  it  as  a  loan  of  his  credit  or  se- 
curity to  the  Wards.  "  They  were  enabled," 
he  said,  "  to  raise  money  by  discount  on  the 
notes  of  the  defendant  (Dunham),  as  being  of 
better  credit  in  the  market  than  their  own  ; 
and  if  the  defendant  had  not  taken  any  com- 
mission for  the  transaction,  he  would  have  had 
nothing  for  his  risk  and  trouble.  If  he  had 
taken  more  than  at  the  rate  of  seven  per  cent, 
for  the  amount  of  his  notes  for  the  time  they 
had  to  run,  it  would  probably  have  been  usury 
in  disguise."  This  view,  it  will  be  seen,  agrees 
with  that  taken  by  the  court  in  Stovdd  v. 
Bade,  4  Bing.,  81,  before  referred  to.  The  two 
cases  differ  in  this  :  In  Stoveld  v.  Bade  there 
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was  no  ground  for  supposing  that  a  loan  was 
intended;  whereas,  in  the  case  before  the  Chan- 
cellor, there  were  many  circumstances  tending 
to  that  conclusion.  Best,  Ch.  J.,  observed,  in 
Stoveld  v.  Eade,  that  if  the  plaintiff  "had  re- 
quired more  than  5  per  cent.,  it  might  have 
been  thought  the  exchange  was  only  colorable, 
and  that  the  real  design  was  to  exact  usurious 
interest  ; "  and  then,  according  to  the  settled 
course  of  decision  in  England,  the  court  would 
have  been  bound  to  put  the  question  to  the 
jury.  The  case  before  Chancellor  Kent  being 
in  equity,  it  was  within  the  province  of  the 
court  itself  to  determine  whether  the  transac- 
tion was  a  device  to  get  more  than  legal  inter- 
est ;  and  the  Chancellor  intimates  that,  if  more 
had  been  taken,  under  the  circumstances  of 
that  case  he  should  have  found  it  "  usury  in 
disguise."  He  did  so  find  in  Fanning  v.  Dun- 
ham, 5  Johns.  Ch.,  122,  where  more  than  legal 
interest  was  exacted  under  the  cover  of  a 
charge  for  commission.  The  decision  was  put 
upon  the  ground  that  the  transaction  was  in 
effect  a  loan,  and  so  intended,  and  the  whole  a 
234*]  contrivance  to  *get  over  7  per  cent. 
See,  also,  Nourse  v.  Prime,  7  Johns.  Ch.,  78,  79. 

From  this  review  of  the  cases  in  our  own 
and  the  English  courts,  we  may,  I  think, 
safely  conclude  :  1.  That  a  guaranty  of  paper, 
unconnected  with  a  loan,  and  really  and  bona 
fide  intended  to  be  what  it  purports  on  its  face, 
viz. :  a  security  for  payment,  whatever  other 
objections  may  be  made  to  the  transaction,  is 
not  obnoxious  to  the  imputation  of  usury,  even 
if  a  commission  of  more  than  legal  interest  be 
agreed  upon  and  taken  for  the  same  ;  2.  That 
if  connected  and  mixed  up  with  a  loan,  and  a 
commission  exceeding  the  legal  rate  of  interest 
be  taken,  it  will  be  considered  an  excess  of  in- 
terest and,  therefore,  the  transaction  usurious 
and  void,  unless  the  excess  appear  to  have 
been  intended  as  a  compensation  for  trouble 
and  expense  bona  fide  incurred  in  the  business, 
which,  in  England,  is  usually  one  quarter  per 
cent. ;  and  3.  That  whether  the  transaction  was 
intended  as  a  device  and  contrivance  for  the 
purpose  of  disguising  a  loan  and  enabling  the 
guarantor  to  exact  interest  exceeding  7  per 
cent.,  is  a  question  of  fact  to  be  determined  by 
the  jury  upon  a  consideration  of  all  the  cir- 
cumstances. 

The  case  of  Steelev.  Whipple,  21  Wend.,  103, 
was  cited  on  the  argument,  and  principally  re- 
lied on  by  the  counsel  for  the  defendants.  The 
course  of  reasoning  of  the  learned  justice  who 
delivered  the  opinion  in  that  case,  undoubtedly 
goes  far  to  sustain  the  defense  here.  I  think 
the  case  was  rightly  decided,  and  that  it  was 
put  on  its  true  ground  in  the  directions  given 
in  awarding  the  new  trial  ;  which  were,  that 
the  jury  should  be  told  the  note  of  Jackson  was 
usurious  in  the  hands  of  Butcher.  From  the 
time  I  first  heard  the  case,  I  never  doubted 
that  Butcher  was,  in  truth,  the  lender  of  the 
money.  This  was  the  irresistible  conclusion 
from  the  facts.  He,  in  fact,  took  the  note  and 
advanced  the  money,  but  attempted  to  prove 
that  he  had  procured  the  money  by  negotiating 
the  note,  and  for  that  reason  had  taken  the  ex- 
orbitant premium  ;  all  which,  in  my  judg- 
ment, was  negatived  on  the  face  of  the  trans- 
action. I  do  not  deny  that  the  case  stands  near 
235*]  the  line  *which  divides  two  well  settled 
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classes  of  cases  ;  one  adjudging  a  transaction 
to  be  usurious  per  *e,  and  the  other  that  it  is 
not,  but  so  fraught  with  suspicion  of  usury  in 
disguise  and  in  intent,  that  a  jury  may  find  it. 
The  case  itself,  however,  does  not  necessarilv 
affirm  any  principle  at  variance  with  the  doc- 
trine of  the  one  in  hand. 

It  is  said,  if  a  per  centage  exceeding  legal 
interest  be  allowed  in  the  case  of  a  guaranty, 
a  ready  way  is  opened  to  evade  the  statute. 
But  this  may  also  be  said  in  respect  to  dealings 
in  any  other  commodity;  e.  g.,  in  goods, 
stocks,  annuities,  notes,  bills,  etc. ;  yet  no  one 
would  think  of  declaring  every  sale  of  this  de- 
scription of  property  or  credit  to  be  within  the 
act,  for  fear  it  might  be  the  cover  of  an  usuri- 
ous loan.  Nor  was  the  statute  made  or  expect- 
ed to  remedy  every  species  of  exaction.  An 
extravagant  charge  for  a  guaranty,  purely  as 
such,  is  no  m%re  usury  within  the  sense  and 
meaning  of  the  law,  than  if  exacted  or  given 
for  any  article  of  commerce.  The  price  of  a 
note,  bill  or  bond,  bought  in  the  market,  is 
but  so  much  given  for  the  credit  of  a  name; 
and  this  is  an  every  day  transaction.  Neither 
are  the  chances  all  on  one  side;  as  was  exem- 
plified in  the  case  of  Oakley  v.  Boorman,  21 
Wend.,  588.  There,  on  receiving  a  premium 
of  $190,  Oakley  guarantied  by  indorsement, 
notes  to  an  amount  exceeding  $7,000,  which 
had  about  six  months  to  run  and.  in  a  few 
weeks  afterwards,  the  maker  failed.  Oakley 
sought  to  reduce  his  liability  down  to  the  $190, 
but  was  charged  with  the  whole  demand.  Mr. 
J.  Cowen,  who  delivered  the  opinion,  likens 
the  case  of  a  guarantor  to  that  of  an  insurer — 
which,  no  doubt,  in  principle,  it  very  much 
resembles — and  observes  that,  "No  matter 
how  great  the  risk  taken,  nor  how  small  the 
premium;  or  on  the  other  side,  how  enormous 
the  premium  or  slight  the  hazard,  if  the  con- 
tract be  fair."  "It  is  not,"  he  says,  "for  us  to 
hamper  Mr.  Oakley  or  any  other  citizen,  in 
such  a  way  as  to  preclude  his  making  money 
by  insuring  the  debts  of  his  neighbors.  It  is 
enough  that  he  has  not  been  imposed  upon." 
He  further  remarked :  ' '  There  is  no  distinction , 
in  principle,  between  an  indorsement  [*23O 
to  secure  future  advances,  and  an  indorsement 
to  secure  a  precedent  debt."  I  agree  to  all  this 
and  will  merely  say  that,  as  Oakley  would,  on 
taking  up  the  note,  have  had  his  remedy  over 
against  the  maker,  if  he  had  not  failed;  so 
here,  the  plaintiff  is  entitled  to  the  like  rem- 
edy, having  been  obliged  to  advance  his  money 
and  take  up  the  note  he  had  guarantied.  I  do 
not  think  a  case  to  the  contrary  can  be  found 
in  the  English  books,  except  Kent  v.  Lowen, 
decided  by  Ld.  Ellenborough  at  Nisi  Prius  in 
1808.  That  case  is  doubted  by  Mr.  Chitty. 
Chit.  Bills,  103,  n.  o,  Am.  ed.  of  1839,  confined 
by  Mr.  Comyn  to  a  mere  acceptance,  Com. 
Usury,  134,  and  has  been  disregarded  by  Ld. 
Ellenborough  himself.  I  think  it  stands  op- 
posed to  the  whole  current  of  English  and 
American  authority. 

I  am  of  opinion,  therefore,  that  the  motion 
to  set  aside  the  report  of  the  referees  should  be 
denied. 

Bronson,  J.  It  cannot,  I  think,  be  denied 
that  our  usury  statutes  have  been  greatly 
shaken  by  the  decision  of  the  Court  for  the 
Correction  of  Errors,  in  Rapelye  v.  Anderson, 
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made  in  December  last. (a)  And  although  that 
case  was  not  like  the  one  now  before  us  in  its 
circumstances,  it  was,  at  the  least,  as  plain  a 
case  of  usury  as  this  is;  and  on  that  ground  I 
concur  in  the  opinion  that  the  report  of  the 
referee  should  not  be  disturbed. 

Cowen,  J.  The  notary's  certificates  say, 
without  qualification,  that  the  notices  were 
served  by  putting  the  same  into  the  postofflce. 
The2R.  8.,  212,  2d  ed.,  sec.  46,  simply  re- 
quires a  certificate  of  the  service  of  notice.  It 
is  a  sufficient  compliance  to  say  positively  that 
the  service  was  made,  specifying  the  mode. 
Such  language  imports  that  the  notary  made 
the  service  himself,  or  knew  that  it  was  made. 
He  need  not  state  by  whom  the  business  was 
done. 

237*]  *The  same  statute  requires,  it  is  true, 
that  the  certificate  should  also  specify  the  par- 
ty's reputed  place  of  residence,  and  the  post- 
office  nearest  to  it;  and  the  certificates  in  ques- 
tion do  not  in  this  respect  accord  with  the  req- 
uisition. But  the  provision  is  modified  by  the 
Statute  of  April  23,  1835.  Sess.  L.  of  1835, 
152.  The  latter  Act  declares  that  it  shall  be 
sufficient  if  the  notice  (when  by  mail)  be  di- 
rected to  the  city  or  town  where  the  person 
sought  to  be  charged  resided  at  the  time  of  in- 
dorsing, etc.,  unless  at  the  time  of  affixing  his 
signature,  etc.,  he  shall,  in  addition  thereto, 
specify  on  the  note,  etc. ,  the  post  office  to  which 
he  may  require  the  notice  to  be  addressed.  No 
specification  of  any  postoffice  was  added  by 
either  of  these  indorsers.  Their  place  of  resi- 
dence at  the  time  was  added;  and  it  appears 
by  evidence  aliunde.  The  certificate  may,  of 
course,  be  altered  in  its  language,  so  as  to  fol 
low  the  new  provision.  Here,  the  certificates 
state  that  the  notices  were  directed  to  Auburn; 
in  one  branch  adding,  "according  to  directions 
on  note."  The  certificates,  taken  in  connec- 
tion with  the  indorsements  and  the  fact  of  resi- 
dence as  proved,  are,  I  think,  sufficient  to  sat- 
isfy the  provisions  of  the  amendatory  Act. 

A  more  material  question,  however,  is, 
whether  the  claim  of  the  plaintiff  can  be  sus- 
tained on  the  merits.  The  notes  in  question 
were  discounted  by  the  plaintiff's  firm  with  a 
view  to  take  up  the  two  notes  of  the  same 
amount  which  he  had  indorsed  for  his  firm, 
then  lying  in  the  bank,  and  being  about  to 
mature.  These  two  notes  were  taken  up  by 
the  avails  of  the  discount;  thus  virtually 
bringing  the  notes  in  question  into  the  place  of 
the  others  as  renewal  notes.  They  seem  to  have 
been  considered  by  all  parties  as  a  substitute 
for  or  continuation  of  the  two  notes  which  the 
plaintiff  indorsed  for  the  premium;  and  were 
so  considered  by  the  referee.  Being  thus  con- 
nected, their  validity  depends  upon  the  same 
question  as  would  that  of  the  first  two  notes, 
had  they  been  discounted  by  the  plaintiff,  or 
come  into  his  hands  by  the  act  of  taking  them 
back  from  the  bank  as  an  indorser.  That  was, 
accordingly,  the  question  upon  which  the  ref- 
eree passed. 

238*]  *The  original  notes  were  made  for 
the  purpose  of  raising  money  at  the  banks  in 
N.  Y.  This  the  plaintiff  understood.  Burr 
retained  him  to  indorse  in  order  to  give  the 

(a)  See  this,  amonpr  the  cases  decided  by  the  Court 
for  the  Correction  of  Errors,  post. 
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notes  currency  at  the  bank;  and  one  of  them 
was  discounted  at  the  Union  Bank,  of  which  it 
seems  the  plaintiff  was  a  director.  For  indors- 
ing he  charged  a  premium  of  2J  or 3 per  cent.; 
and  by  whatever  name  the  transaction  may  be 
characterized,  it  had  all  the  effect  upon  Muir, 
the  debtor,  of  very  oppressive  usury.  The  loan 
was  clogged  by  way  of  premium  and  discount 
with  a  charge  at  the  rale  of  144  to  16  percent, 
per  annum,  according  as  the  premium  for  in- 
dorsing was  24  or  3  per  cent. 

Had  the  plaintiff  himself  discounted  the 
notes  at  that  rate,  all  the  cases  concur  that  they 
would  have  been  void  in  his  hands  for  usury. 
Com.  Usury,  122;  Lowes v.  Mazzaredo,  1  Stark., 
885;  Ackland  v.  Pearce,  2  Camp.,  599.  Does 
it  make  any  difference  that  he  comes  in  to  ef- 
fect the  same  thing  indirectly;  that  he  indorses 
the  original  notes,  and  discounts  the  renewal'/ 
In  either  form  he  received  interest  for  his  mon- 
ey at  the  same  rate  as  the  defendant  paid  it. 
He  first  receives  at  the  rate  of  7|  or  9  per  cent, 
per  annum,  without  parting  with  a  cent  of  his 
money.  He  loans  it  to  another  during  the  four 
months  the  first  notes  had  to  run;  and  in  the 
end,  whether  he  is  put  to  pay  the  original  notes 
or  not,  his  $3,000  are  at  more  than  double 
the  lawful  interest.  He  takes  more  for  his 
indorsement  than  the  bank  could  for  the  actual 
discount;  and,  in  the  meantime,  lends  his  mon- 
ey to  or  discounts  for  another  at  two  and  a 
third  per  cent.,  calls  back  the  actual  loan  at 
the  end  of  the  four  months,  and  redeems  his 
indorsement  at  the  bank  by  paying  the  princi- 
pal. I  speak  of  him  as  a  lender,  who  will  not 
let  his  $3,000  lie  idle.  The  transaction  scarce- 
ly varies  in  form  from  an  original  discount  at 
the  double  interest.  By  indorsing,  he  puts 
himself  in  the  position  of  a  holder.  At  the  end 
of  the  four  months  he  takes  the  notes  in  bis 
original  capacity.  He  is,  in  the  language  of 
the  cases,  remitted  to  his  rights,  and  may  sue 
all  the  parties  as  if  he*had  never  part-  [*23J) 
ed  with  the  note;  first  striking  out  his  own 
name.  Cowley  v.  Dunlop,!  T.  R.,  561,  566; 
Death  v.  Serwontert,  Lutw.,  885;  Bosanquet  v. 
Dudman,  1  Stark.,  2,  3;  Houle  v.  Baxter,  3 
East,  177.  But  the  law  looks  to  the  substance 
and  effect  of  the  transaction.  If,  through  the 
agency  and  with  the  privity  of  the  lender,  the 
borrower  be  oppressed  with  a  double  percent- 
age, and  the  lender  gain  in  the  same  propor- 
tion, this  is  usury,  in  whatever  form  the  trans- 
action may  be  disguised.  Even  a  direct  dis- 
count is  not  a  formal  loan;  but  a  purchase  of 
paper.  In  substance  it  is  a  loan,  and  so  is  any 
transaction  which  results  in  the  same  thing. 

But  it  is  said,  the  plaintiff  was  a  broker  and 
privileged  to  take  a  reward  for  his  services  in 
that  character.  Suppose  him,  for  the  present, 
to  have  acted  in  the  capacity  of  a  money  broker: 
The  Statute  of  Usury,  1  R.  8.,  705,  sec.  1,  2d 
ed.,  forbids  bis  taking  directly  or  indirectly 
more  than  one  half  per  cent,  for  soliciting, 
driving  or  procuring  the  loan  or  forbearance 
of  $100  for  one  year,  and  in  that  proportion. 
Here  he  charges  2£  or  3  per  cent,  for  procur- 
ing a  loan  at  four  months.  See,  Pryce  v.  Wil- 
kinson, 10  J.  B.  Moore,  177.  A  broker  who 
advances  money  for  his  principal,  is  no  more 
entitled  to  charge  him  extra  interest  than  any 
other  man.  If  he  act  as  broker  in  a  business 
distinct  from  the  procuring  of  loans;  for  in- 
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stance,  if  he  be  a  stock  broker  and,  in  the  ex- 
•ecution  of  his  trust,  advance  money  for  his 
principal,  this  does  not  preclude  him  from 
charging  a  commission  for  his  services.  But 
the  compensation  is,  in  such  cases,  allowed  for 
his  actual  services.  He  is  no  more  allowed  to 
•overgo  7  per  cent,  in  his  charge  for  advances 
than  any  other  man.  No  one  is  allowed  to  take 
more  than  that  for  the  loan  or  forbearance  of 
money.  The  case  of  Nourse  v.  Prime,  7  Johns. 
•Ch.,  69,  77,  will  illustrate  the  exception  in 
favor  of  all  brokers,  save  those  engaged  in 
procuring  loans  of  money.  The  defendants 
took  a  note  for  their  advances  with  simple  in- 
terest, including  also  a  distinct  charge  of  a 
half  per  cent,  for  their  services  in  negotiating 
stock  transactions.  This  being  a  fair  charge, 
24O*]  Chancellor  Kent  held  that  *the  note 
was  not  void  for  usury.  The  allowance  is  made 
on  the  same  principle  upon  which  factors  are 
permitted  to  charge  a  commission  for  their 
services  in  the  general  execution  of  their  trust, 
which  may  be  increased  by  reason  of  the  un 
defined  responsibility  and  labor  of  collection 
resulting  from  a  del  credere  commission.  M'Cul- 
sloch's  Die.  of  Com.,  tit.  Factor;  Id.,  tit.  Bro- 
kers; Story,  Ag.,  337,  sec.  328;  Paley,  Ag..  by 
Lloyd,  40,  41,  100...101.  By  the  latter,  he  en- 
gages to  sell  the  goods  and  warrant  the  solv- 
-ency  of  the  vendee.  Chit.  Beawes,  47;  Mac- 
.kenziev.  Scott,  6  Bro.  P.  C.,  287,  Toml.  ed.; 
Grove  v.  Dubois,  1  T.  H.,  115.  In  other  words, 
on  the  retainer  of  the  creditor— not  the  debtor 
— he  takes  the  office  of  a  salesman,  guarantor 
and  collector  of  the  debts.  A  creditor  may, 
no  doubt,  pay  or  contract  to  pay  his  agent 
what  the  latter  pleases  to  charge  for  the  re- 
sponsibility and  trouble  of  collecting.  The 
whole  comes  down  to  this  principle.  Where 
a  bill  broker  at  Nottingham  drew  a  bill  on 
London  in  payment  of  a  precedent  debt,  the 
collection  of  which,  at  London,  would  cost 
him,  in  the  ordinary  course  of  his  business, 
5s.,  and  his  other  charges  by  way  of  postage, 
etc.,  would  be  5*.  more,  an  agreement  to  pay 
10s.  at  the  time  of  discount  was  held  not  usu- 
rious, because  it  was  a  reasonable  compensation 
for  disbursements  in  collection.  Ex,  parte  Hen- 
son,  1  Madd.,  112.  It  is  pretty  plain  from  the 
case,  however,  that  the  Vice- Chancellor  would 
have  held  even  this  transaction  usurious,  if 
there  had  been  a  loan  In  more  familiar  terms, 
one  owes  an  attorney  in  the  country  $1,000;  he 
brings  him  a  bill  on  N.  Y.  as  payment,  saying, 
collect  it  and  charge  a  commission  of  5  per 
•cent,  over  and  above  your  regular  compensa- 
tion. The  attorney  does  so.  That  is  not  usury, 
because  it  can  obviously  be  nothing  but  com- 
pensation; and  a  man  may  always  pay  his  col- 
lector what  premium  he  pleases.  To  thisprin 
ciple  all  the  cases  which  allow  to  the  lender 
more  than  7  per  cent,  on  a  loan,  will  be  found 
to  conform.  They  are  the  most  common  in 
respect  to  banks,  which  are  indulged  in  taking 
a  small  commission  for  remittances.  Yet  this 
241*]  must  *be  clearly  for  services,  or  it  will 
•be  usury.  See,  Baynes  v.  Fry,  15  Ves.,  120; 
M'Kesfton  &  Go.  v.  M'Dowell,  4  Dev.  &  B.,  120; 
Williams  v.  Hanct,  7  Paige,  581;  Campbell  v. 
.Shield*,  6  Leigh,  517. 

In  the  case  at  bar,  however,  the  plaintiff  de- 
parted from  the  character  of  broker.  Burr 
was  the  broker,  or  driver  of  the  bargain,  and  re- 
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ceived  commission  as  such  over  and  above  what 
was  paid  to  the  plaintiff.  He  does  not  mention 
the  amount.  It  is  presumed  that  this  did  not 
exceed  the  half  per  cent,  per  annum  allowed 
by  the  statute.  If  more,  he  was  himself  guilty 
of  usury.  Any  assistance  in  procuring  a  loan, 
is  the  driving  of  a  bargain  within  the  Statute 
of  Brokers.  This  was  expressly  held  in  Pryce 
v.  Wilkinson,  before  cited. 

Thus  has  the  statute  fenced  the  borrower 
against  the  gripe  of  the  lender,  and  against  that 
of  the  broker.  But  it  is  insisted  there  is  yet  an 
intermediate  character  to  which  the  statute 
does  not  extend.  This  is  the  guarantor  for  the 
borrower,  or  the  seller  of  his  indorsement.  I 
have  already  noticed  the  practical  effect  of  such 
a  distinction  both  upon  the  lender  and  bor- 
rower; and  will,  for  the  present,  only  ask,  of 
what  use  to  the  necessitous  man  are  statutory 
provisions  in  his  favor,  if  the  distinction  be  al- 
lowed? Clearly,  no  more  than  a  change  in  the 
person  of  his  oppressor.  He  can  get  money  at 
7  per  cent,  of  one,  if  he  will  pay  an  undefined 
premium  to  another  for  a  loan  of  the  credit  on 
which  it  is  to  be  obtained.  According  to  the 
homely  adage,  he  is  enabled  to  "jump  out  of 
the  frying  pan  into  the  fire." 

The  plaintiff  claims  that  he  sold  his  guaran- 
ty; and  I  suppose  desires  to  be  considered  as 
on  a  footing  with  a  factor  and  commission 
merchant  del  credere.  I  have  already  noticed 
the  principle  on  which  commission  is  allowed 
to  the  factor.  It  is  enough  to  repeat  that  the 
plaintiff  was  not,  in  the  transaction  before  us, 
either  a  factor  or  broker.  On  the  contrary,  re- 
garding him  for  the  present  as  a  guarantor,  he 
became  such  at  the  instance  of  the  borrower 
in  order  to  obtain  the  loan  from  the  bank.  I 
know  it  has  been  laid  down  that  "a  charge  for 
*guarantying  the  payment  of  bills  [*242 
when  unconnected  with  a  loan  by  the  party 
making  it,  is  not  usurious."  Chit.  Bills,  101, 
ed.  of  1839.  On  looking  at  the  case,  I^ee  v.  Cass, 
1  Taunt.,  511,  cited  by  Chitty,  the  proposition 
to  this  unqualified  extent  will  be  found  not 
sustainable  by  it.  On  the  contrary,  in  Lee  v. 
Cass,  the  guaranty  being  for  the  benefit  of  the 
borrower,  the  premium  paid  by  him  for  se- 
curing his  paper  by  the  guaranty  was  express- 
ly declared  to  be  usurious;  and  an  action  of 
debt  grounded  on  the  statute  was  maintained. 
It  is  true,  as  we  have  seen,  that  a  creditor  may 
give  a  premium  for  a  guaranty  or  insurance  of 
his  debt.  Ex  parte  Adney,  Cowp.,  460;  Oakley 
v.  Boorman,  21  Wend.,  588;  per  Holt,  Ch.  J., 
in  Bartlelt  v.  Vinor,  Carth.,  251,  252.  No  one 
would  deny  that  he  may  get  his  debt  insured 
as  well  as  his  house.  But  no  case  was  cited  on 
the  argument,  and  I  am  aware  of  none,  hold- 
ing that  a  debtor  may  hire  another  to  procure 
forbearance  by  a  guaranty,  at  a  premium  be- 
yond 7  per  cent,  per  annum,  if  at  any  premi- 
um. If  the  guarantor  will  take  the  place  of 
the  debtor  for  that,  very  well.  It  makes  no 
difference  whether  he  buy  the  debt,  or  become 
surety  and  take  it  by  eventual  subrogation. 
Nor  does  it  differ  the  debtor  that  he  is  paying 
7  per  cent,  to  one  or  the  other;  and  he  pays  no 
more  to  the  guarantor  if  he  absolutely  assume 
the  debt.  Otherwise,  if  a  man  lend  his  col- 
lateral security  at  a  premium  from  the  debtor, 
leaving  him  still  to  pay  the  principal  and  in- 
terest. In  either  case,  what  does  the  guarantor 
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advance  for  the  delay?  The  original  debt  and 
interest.  What  is  the  consequence?  Either 
conventionally  or  by  legal  effect,  the  debt  be- 
comes due  to  the  guarantor,  with  the  interest. 
He  thus  becomes  a  creditor  in  consequence  of 
the  forbearance,  not  only  for  all  the  money 
which  he  eventually  advances,  with  the  inter- 
est, but  also  for  whatever  premium  he  may 
have  wrung  from  the  necessities  of  the  debtor 
on  account  of  the  delay  he  has  procured  for 
him.  The  only  difference  is,  that  instead  of 
advancing  the  money  in  the  first  instance,  and 
paying  or  buying  the  debt  out  and  out  for  the 
premium,  he,  at  a  future  day,  brings  himself 
243*]  into  the  *same  case.  The  doctrine  con- 
tended for  is,  that  a  man  may  demand  any 
amount  of  premium  from  his  neighbor  for  se- 
curing his  debt.  Take  the  case  at  bar,  of  a 
premium  at  the  rate  of  7-J  or  9  per  cent,  per 
annum,  leaving  the  debtor  to  pay  interest  for 
delay  on  the  original  debt.  The  principle 
would  extend  it  to  20  per  cent.,  because,  it  is 
said,  here  is  no  loan  of  money.  I  answer,  it 
results  in  an  advance  of  money.  The  negotia- 
tion is  with  a  view  to  such  advance  ultimately. 
If  there  be  no  advance,  so  much  the  worse. 
The  surety  has  got  the  premium  for  the  mere 
risk  that  by  chance  he  might  have  been  obliged 
to  advance.  He  gets  it  for  a  fictitious  or  poten- 
tial loan  of  money,  instead  of  an  actual  one; 
and  in  the  meantime  he  bus  lent  out  his  real 
funds  to  others.  Sanction  this,  and  the  stat- 
utes become  laws  for  the  encouragement  of 
usury.  I  am  aware  a  learned  judge  once  said 
he  could  see  no  objection  to  an  accommoda- 
tion indorser  of  a  bill  of  exchange  taking  a 
B-emium  for  his  responsibility  13  Johns.,  47. 
e  was  answering  an  argument  that  such  was 
the  usage.  Under  what  qualifications  he  in- 
tended the  remark  should  be  taken,  it  is  im- 
possible to  say.  That  a  party  cannot  take  a 
premium  for  becoming  surety  as  an  acceptor 
or  maker,  he  himself  held  in  the  very  case  he 
then  had  under  discussion,  and  he  did  not 
point  out  the  reason  why  an  indorsement 
formed  an  exception.  That  it  is  made  with  a 
view  to  procure  an  advance  money  for  the 
principal,  ultimately  if  not  immediately,  there 
can  be  no  doubt;  nor  that  the  premium  is  taken 
for  such  advance.  He  remarked,  there  is  no 
loan  of  money  directly  or  indirectly.  I  have 
endeavored  to  show  that,  in  such  a  transaction, 
there  is  an  indirect  loan;  and  shall,  in  another 
connection,  show  that  it  has  again  and  again 
been  considered  such  upon  authority.  When 
the  question  in  Dunham  v.  Dey,  wherein  the 
concession  mentioned  was  made,  came  to  the 
Court  of  Errors,  Mr.  Emmet  insisted  that  the 
concession,  if  law,  would  overthrow  the  judg- 
ment of  the  court  in  that  very  case.  Dunham 
v.  Gould,  16  Johns.,  370.  It  was  not  repeated 
in  the  latter  case:  nor  was  it  pretended  on  the 
244*]  argument  of  the  *case  now  before  us 
that  the  dictum  has  the  sanction  of  any  ad- 
judged case,  or  has  ever  been  repeated  else- 
where. I  shall  have  occasion  to  show  that  it 
has  been  virtually  disregarded  in  the  entire 
course  of  the  authorities,  so  far  as  they  have 
noticed  the  question.  It  seems  to  be  agreed 
that  the  surety  can  in  no  case  be  entitled  to 
receive  anything  that  he  pays  beyond  the  prin- 
cipal and  legal  interest.  Even  if  he  become 
bound  and  pay  usurious  interest  for  his  prin- 
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cipal,  instead  of  receiving  it  himself,  and  he 
know  of  the  usury,  he  cannot  recover  on  an 
indemnity  bond  given  by  the  principal.  Ord. 
Usury,  100,  101;  Com.  Usury,  190-198;  Fordv. 
Keith.  1  Mass.,  189;  see,  also,  Bryant  v.  Chris- 
tie, 1  Stark.,  829.  Potfcin's  case,  8  Leon.,  68, 
seems  never  to  have  been  overruled.  It  would 
surely  be  a  wide  departure  should  we  allow 
the  surety  to  pay  for  a  premium  and  recover 
the  usury  money  for  himself.  The  commis- 
sion of  2-J  per  cent,  agreed  to  in  Colton  v.  Dun- 
ham, 2  Paige,  267,  was  for  becoming  a  guar- 
antor of  moneys  borrowed  upon  re»pondentia,. 
which  may  be  at  more  than  7  per  cent.  See, 
Peters  v.  Warren  Inn.  Co.,  1  Story,  463,  472. 
Beside,  the  legality  of  the  transaction  was  not 
passed  upon.  Considering  the  plaintiff,  there- 
fore, as  a  guarantor,  absolute  or  collateral, 
will  furnish  no  protection  against  the  imputa- 
tion of  usury. 

It  is  further  said  that  the  plaintiff  himself 
did  not  loan  money  ;  and  so  there  cannot  be 
usury.  It  is  not  denied  that  the  present  Statute 
of  Usury,  1  R.  S.,  760,  2d  ed.,  is  equally  com- 
prehensive with  the  former.  It  applies,  there- 
fore, to  a  loan  of  money  not  only, but  of  every- 
thing that  is  of  money's  worth.  This  was  said 
in  so  many  words  by  Bayley,  J.,  in  Parker  v. 
Ramsbottom,  5  Dowl.  &  R.,  138,  151  ;  8.  C.,  3^ 
Barn.  &  C.,  257,  270.  The  plaintiff  would 
hardly  be  willing  to  admit  that  the  name  of 
his  firm  on  which  the  premium  was  advanced 
was  not  money's  worth  ;  and  it  is  entirely  set- 
tled, that  where  a  man  puts  his  name  to  nego- 
tiable paper  for  the  purpose  of  money  being 
raised  upon  it,  there  is  a  loan  within  the  mean- 
ing *of  the  Statute  of  Usury.  Sce./teyw-  [*245 
olds  v.  Doyle,  1  Mann.  &  G.,  753.  In  Kent  v. 
Lowen,  1  Camp.,  177,  the  defendant  offered 
proof  to  show  that  Coates  &  Co.  proposed  to- 
accommodate  the  defendant  with  their  accept- 
ance at  three  months,  upon  receiving  his  note 
for  the  same  sum  at  ninety  days.togetherwith 
2£  per  cent,  commission.  Ld.  Ellenborough 
told  the  jury  there  was  no  color  for  the  com- 
mission; and  that  if  they  believed  the  evidence 
made  out  the  case  proposed,  they  were  bound 
to  find  for  the  defendant, which  they  did.  This 
case  was  recognized  as  laying  down  the  law 
correctly  in  Dunham  v.  Dey,  18  Johns.,  40.  In 
the  latter  case.tbe  parties  had  exchanged  notes 
to  an  equal  amount,  the  plaintiff  charging  and 
receiving  a  commission  of  2^  per  cent.  Yates, 
J. ,  told  the  jury,  that  if  they  believed  this  was 
for  the  purpose  of  raising  money  at  a  greater 
rate  of  interest  than  7  per  cent,  per  annum, 
which  they  were  warranted  to  infer,  such  in- 
tention made  it  intrinsically  a  loan,  and  the 
transaction  was  usurious  and  void.  On  a  mo- 
tion for  anew  trial.  Spencer,  J.,  asked:  "What 
is  the  difference  between  a  man  lending  his 
notes  to  raise  money  upon,  taking  more  than 
legal  interest,  and  lending  his  money?  I  con- 
fess I  perceive  no  other  difference  than  this  : 
that  the  borrower  of  the  notes  must  probably 
pay  more  usury  to  get  them  converted  into 
cash.  But  the  transaction  is  substantially  a 
lending  of  money ;  and  I  agree  with  the  de- 
fendant's counsel,  that  if  this  device  be  toler- 
ated, the  statute  is  judicially  repealed."  The 
question  in  that  case  came  before  the  Court  of 
Errors.  Dunham  v.  Gould,  16  Johns., 374, where 
Kent,  Chancellor,  delivered  the  opinion  of  the- 
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court.  He  said  :  "The  statute  applies  as  well 
to  a  loan  of  notes  on  usurious  interest,  as  to  a 
loan  of  cash."  Again,  he  said:  "Here  was  noth- 
ing more  than  a  simple  exchange  of  notes,  in- 
stead of  a  loan  of  cash.  This  was  a  clear  evasion 
of  the  statute  against  usury."  In  Dey  v.  Dun- 
ham, 2  Johns.  Ch..  182,  193,  the  same  transac- 
tion is  called  by  Chancellor  Kent  a  lending  of 
credit  and  security;  and  he  too  cited  Rent  v. 
Lowen  with  approbation.  Fanning  v.  Dunham, 
246*]  5  Johns.  Ch.,*122,  134,  brought  up  the 
same  question,  as  well  on  a  commission  for  in- 
dorsements as  for  making  notes.  The  commis- 
sion was  2-J-  per  cent,  with  the  liberty  of  one 
renewal.  The  loan  of  indorsements  was  placed 
by  the  Chancellor  on  the  same  footing  with  that 
of  notes  in  the  other  form.  Speaking  of  both, 
he  says:  "Instead  of  being  a  cash  advance,  it 
was  a  loan  of  his  credit;"  and  he  declared  both 
to  be  usurious,  where  the  notes  had  but  four 
months  or  less  to  run.  There  was  an  exchange 
of  notes,  or  of  indorsements  for  notes,  and  in 
this  respect  the  case  stood  on  the  same  footing 
as  that  of  Dunham  v.  Dey,  and  Dunham  v. 
Gould.  In  Sleele  v.  WJiipple,  21  Wend.,  103,  we 
followed  that  case,  in  also  holding  that  the  in- 
dorsement of  a  note  for  the  purpose  of  raising 
money,  was  a  loan  of  credit ;  and  that  taking 
a  premium  for  the  loan  was  usurious.  I  there 
remarked:  "1  have  no  hesitation  in  saying  that 
a  man  can  no  more  lend  his  indorsement  for  a 
compensation  beyond  7  per  cent.,  than  his 
money.  Though  it  is  not  cash  itself,  it  is  an 
equivalent."  This  was  thought,  on  the  argu- 
ment of  the  case  before  us,  to  be  a  new  appli- 
cation of  the  Statute  of  Usury.  I  there  stated 
that  I  thought  the  case  of  Kent  v.  Lowen  con- 
tained the  true  doctrine,  and  was  in  no  way 
distinguishable  in  principle.  I  will  add,  that  I 
thought  the  proposition  too  plain  to  require 
much  support  from  authority  ;  and  still  con- 
sider it  so.  In  looking  through  the  books.I  find 
many  authorities — indeed,  all  that  go  against 
indirect  usury — sustaining  the  same  principle. 
I  have  now  noticed  a  few  which  are  circum- 
stantially in  point,  for  I  am  unable  still,  as  I 
was  then,  to  discover  any  colorable  distinction 
between  receiving  a  premium  of  more  than 
seven  per  cent,  per  annum  for  lending  credit 
by  accommodation  acceptances  or  making 
notes,  and  indorsing.  They  are  each  equally 
loans  of  credit;  and  the  language  of  the  courts 
in  Dunham  v.  Dey,  Dunham  v.  Gould,  and 
Fanning  v.  Dunham,  applies  mutatis  mutandis 
in  all  respects  to  the  loan  of  an  indorsement. 
The  K.  B.  have  declared  that  a  loan  of  ac- 
ceptances, at  a  premium  of  more  than  5  per 
cent,  per  annum,  is  void.  This  court  and 
247*]  the  Court  of  Errors  *have  declared  the 
same  thing  as  to  a  loan  of  notes  made  by  the 
lender;  the  Court  of  Chancery,  the  same  thing 
as  to  the  loan  of  indorsements;  and  this  we  re- 
peated in  Steele  v.  Whipple.  All  three  are  but 
different  modes  of  becoming  security.  The 
only  difference  is,  that  on  an  exchange  of  notes, 
acceptances  or  indorsements,  the  transactions 
are  not  on  their  face  loans  of  accommodation 
paper.  Fell,  Commercial  Guaranties,  247.  The 
paper  of  one  party  is  a  valuable  consideration 
for  that  of  the  other;  and  there  is  some  plausi- 
bility in  such  a  case  for  saying  there  is  no  loan. 
Yet  the  courts  have  not  allowed  such  a  con- 
struction to  prevail.  Spencer,  J.,  said,  it  would 
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be  a  judicial  repeal  of  the  statute.  In  Steele  v. 
Whtpple,&ud  in  the  case  at  bar,  the  loan  of  credit 
was  undisguised.  It  was  not  even  colored  by 
an  exchange  of  paper.  To  sanction  such  loans 
would  be  an  act  of  repeal  still  more  open  and 
effectual.  Usury  might  dismiss  its  devices  and 
shifts,  leave  its  hiding  places  and  walk  abroad 
in  the  public  streets.  See,  also,  Flower  v.  Mil- 
laudon,  19  La.,  187,  188.  In  Dunliamv.  Gould, 
it  was  proposed  to  show  that,  according  to  a 
usage  of  merchants,  where  one  advances  his 
note  in  exchange  for  another,  the  former  may 
charge  a  commission  of  2|  per  cent,  on  the  note 
so  given  in  exchange  ;  and  that  the  like  usage 
existed  as  to  the  indorsing  of  notes  and  bills  of 
exchange,  and  the  executing  of  custom-house 
bonds.  Chancellor  Kent  answered,  that  it  was 
perfectly  idle  to  talk  of  such  a  custom.  He  said : 
'  'If  there  were  such  a  local  usage  in  New  York , 
it  would  be  null  and  void,  and  could  not  be 
set  up  as  a  cover  or  pretext  to  trample  down 
the  law  of  the  land."  That  accommodation 
paper  is  always  considered  as  a  loan,  may  be 
seen  in  Reynolds  v.  Doyle,  1  Mann.  &  G.,  753. 
In  forming  my  conclusions  upon  the  trans- 
action in  question,  I  have  disregarded  the  dis 
tinction  which  has  been  sometimes  taken  by 
the  Court  of  Chancery  of  this  State,  with  re- 
gard to  an  exchange  of  notes.  The  distinction 
is  this,  that  on  A  giving  his  note  to  B,  and  re- 
ceiving one  of  the  same  amount  from  B,  A 
may  exact  a  commission,  if  it  do  not  exceed 
the  rate  of  interest  *at  7  per  cent,  per  [*24S 
annum  for  the  time  A's  note  has  to  run.  Thus, 
if  A's  note  run  only  four  months,  he  may 
take  a  commission  of  2  per  cent.,  but  not  2-J.. 
Fanning  v.  Dunham,  5  Johns.  Ch.,  122,  134. 
If  his  note  run  six  months,  he  may  exact  2-J, 
and  even  3^  per  cent. ;  Dey  v.  Dunham,  2 
Johns.  Ch..  182,  193,  and  if  nine  months,  5 
per  cent.  Bullock  v.  Boyd,  1  Hpffm.  Ch.,  298. 
I  have  disregarded  this  distinction  for  several 
reasons.  In  the  first  place,  if  the  present  trans- 
action were  an  exchange,  and  not  a  naked 
loan  of  credit,  it  would  be  usury  within  that 
distinction.  Secondly,  it  was  not  an  exchange, 
but  a  mere  loan  of  credit;  and,  thirdly,  I  am 
satisfied  the  distinction  itself  was  inadvertent- 
ly made.  It  is  supported  by  no  precedent,  but 
is  contradicted  by  many,  and  violates  the  laws 
of  finance  and  commercial  dealing.  The  cases 
cited  have  adjudged  that  a  good  note  at  nine 
months,  intended  for  discount,  is  worth  more 
than  a  like  note  at  four  months,  or  even  thirty 
days;  and,  for  that  reason,  they  allow  a  com- 
mission to  the  lender,  large  in  direct  propor- 
tion to  the  time  which  the  note  has  to  run; 
whereas  the  law  of  discount,  if  it  allowed  a 
commission  at  all,  would  enlarge  it  inversely 
to  that  time.  M'Culloch,  Die.  of  Com.,  tit. 
Discount.  They  allow  a  premium  of  7  per 
cent,  on  a  note  atone  year,  and  21  per  cent,  on 
a  note  for  three  years,  etc.;  but  nothing  on  a 
note  payable  instanter.  By  the  law  of  dis- 
count, the  latter  note  would  be  worth  par;  the 
year  note  7  per  cent,  less;  the  three  year,  21 
per  cent,  less,  and  so  in  that  proportion.  An 
actual  discount  in  gold  or  silver  is  better  than 
either;  and  yet,  all  the  cases  bold,  that  should 
A  pay  specie,  instead  of  his  note  for  the  same 
time  with  B's,  and  receive  a  premium  beyond 
the  discount  on  B's,  it  would  be  usury.  In 
short,  the  effect  is  to  charge  B  with  7  per  cent. 
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for  a  note  at  a  year,  on  which  he  can  obtain  in 
the  market  $93  only,  the  borrower  thus  being 
compelled  to  pay,  in  the  whole.  14  per  cent, 
per  annum.  To  apply  the  authorities,  it  is 
necessary  to  look  at  the  real  nature  of  an  ex- 
249*1  change  of  paper.  It  *is  a  transaction 
of  perfect  equality,  on  an  agreement  either  to 
exchange  notes,  acceptances  or  indorsements, 
exactly  the  same  as  to  times  and  sums,  or  to 
equalize  the  transaction  in  some  other  form,  so 
that  one  shall  advance  no  more  money  than 
the  other.  The  parties  purchase  each  other's 
paper;  and  A,  the  lender,  may  be  considered 
as  discounting,  by  his  own  paper,  the  paper  of 
B,  the  borrower.  This  A  may  do,  if  his  paper 
be  the  shortest,  say  six  months  only,  B's  being 
at  a  year.  The  discount  taken  would  then  be 
by  A  8£  per  cent. ,  because  his  note  would  be 
worth  at  the  bank  3*  per  cent,  more  than  B's 
would  be  to  A.  Suppose  A  to  go  one  step  fur- 
ther, and  give  his  note  for  cash  down;  he  may 
take  the  whole  7  per  cent.,  because  his  note 
will  bring  that  amount  in  market.  It  is  then 
the  same  as  cash;  but  all  the  authorities  hold 
that,  even  in  this  most  advantageous  advance 
to  B,  the  purchaser  can  take  no  more  than  the 
simple  interest.  The  rule  is,  shortly,  this:  that 
a  note  made  to  raise  money  upon,  and  dis- 
counted at  more  than  simple  interest,  is  usuri- 
ous and  void.  Bayley,  Bills,  575,  Am.  ed.  of 
1836,  and  cases  there  cited.  This  being  so,  it 
follows,  a  multo  fortiori,  that  giving  a  note 
payable  at  a  remote  day,  worth  on  its  face  7  or 
"21  per  cent,  less  than  the  note  discounted,  or 
taken  in  exchange  for  it,  is  usury.  The  trans- 
action in  Matthews  v.  Griffith*,  Peake,  N.  P. 
Cas.,  200,  was  an  exchange  of  notes.  A  bill  at 
thirty  days,  belonging  to  Mrs.  Stewart,  was 
discounted  by  the  defendants  at  the  usual  dis- 
count, by  giving  their  note  in  exchange  paya- 
ble three  days  after  sight;  and.  because^they 
did  not  also  deduct  the  interest  for  the  "three 
days,  the  exchange  was  holden  by  Ld.  Ken- 
yon  to  be  unequal,  and  the  transaction  usuri- 
ous. Maddock  v.  Hammett,  7  T.  R.,  184,  S.  P. 
So  far  from  the  lenders  of  the  exchange  notes 
being  allowed  to  charge  a  commission  for  the 
time  their  notes  had  to  run,  they  were  pun- 
ished because  they  did  not,  for  that  very  rea 
son.  let  their  notes  go  for  less  than  their  face. 
If  the  opposite  principle  were  to  prevail,  then 
a  t>ank,  by  refusing  its  bills  and  giving  its 
25O*]  post  notes,  might  *exact  not  only  the 
interest  as  a  discount,  but  also  a  premium  of  7 
per  cent,  per  annum  for  the  time  its  notes  had 
to  run;  and  the  longer  the  post  note,  the  larger 
t  lie  premium.  I  need  hardly  say  that  such  deal 
ing  was  condemned  as  usurious  by  the  Su- 
preme Court  of  the  U.  S  ,  in  Oaither  v.  Bk..  1 
Pet.,  37,  41;  and  Bk.  v.  Ayers,  2  Halst.,  130. 
But  the  transaction  is  equally  within  another 
•class  of  cases.  A  man  wanting  money  is  put 
off  with  goods  or  stock  at  more  than  they  will 
fetch  in  market.  This  is  usurious,  because,  in 
•effect,  the  lender  gets  more  than  seven  per 
cent.  Com.  Usury.  94,  104.  In  the  same  man- 
ner, the  borrower  wanting  money  is  put  off 
with  a  note  at  more  than  it  is  worth.  The  ef- 
fect is  identical.  The  trouble  of  collecting  is 
no  more  than  in  the  case  of  an  ordinary  dis- 
count; the  contingency  of  the  borrower's  death 
or  insolvency  is,  in  no  case,  a  legitimate  foun- 
dation for  demanding  extra  interest;  Colton  v. 
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]  Dunham.  2  Paige,  272,  278;  Taylor  v.  Bell,  2 
!  Veru.,  171;  the  pretense  of  remittance  is  out  of 
[  the  case;  and  there  is  no  commission  del  credere. 
\  It  cannot  be  brought  within  any  of  the  autbor- 
|  ilies  which  allow  commissions  by  way  of  com- 
|  pensation  for  services. 

I  have  said  that,  in  the  case  at  bar,  there  was 
no  exchange;  but  only  the  naked  loan  of  an  in- 
dorsement. On  the  ground  taken,  the  same 
commission  paid  the  plaintiff  might  also  have 
been  exacted  by  Barber  and  Leonard  the  first 
indorsers;  and  in  a  line  of  several  iudorsers, 
the  borrower  may,  in  this  way.  before  he 
reaches  the  bank,  be  stripped  of  half  of  his 
anticipated  loan. 

The  relation  arising  between  a  man  who  in- 
dorses or  puts  his  name  to  paper  for  the  ac- 
commodation of  another,  is  that  of  surety  and 
principal.  Fell,  Com.  Guar.,  238,  239,  Am.  ed. 
of  1825;  Houle  v.  Baxter,  8  East,  177.  The  nat- 
ure of  the  obligation  Is.  that  there  is  nothing 
due  from  the  principal  till  the  surety  shall 
have  actually  paid  the  money.  Fell,  Com. 
Guar.,  238,  239,  Am.  ed.  of  1825 ;  Reynolds  v. 
Doyle,  1  Mann.  &  G.,  753.  On  doing  so,  he  can 
recover  nothing  beyond  his  *principal,  [*251 
and  his  interest  from  the  time  of  payment, 
with  costs.  Fell,  Com.  Guar..  256,  Am.  ed.  of 
1825;  Hayden  v.  Cabot,  17  Mass.,  169.  The 
surety  has  precisely  the  same  rights  that  the 
creditor  has.  Fell,  Com.  Guar.,  248.  249.  On 
paying  the  debt,  he  comes  equitably  into  the 
shoes  of  the  creditor.  He  is  the  owner  of  the 
debt,  and  a  Court  of  Chancery  will  decree  that 
he  be  actually  substituted,  so" as  to  take  all  the 
remedies  of  the  creditor.  Id.  Why  is  the  sure- 
ty thus  limited  at  law  and  in  equity  to  his  act- 
ual advances  of  money?  Because,  in  truth  and 
honesty,  he  is  out  of  pocket  to  that  extent  only. 
The  money  he  pays  is  not  due  on  his  entering 
into  the  obligation;  perhaps  it  will  never  fall 
due;  and  the  intent  of  both  parties  is,  that  it 
never  shall.  It  may  possibly  fall  due  at  a  fut- 
ure day  on  a  condition  yet  to  happen — the  de- 
fault of  the  principal  and  payment  by  the  sure- 
ty. Up  to  that  time  there  is  no  debt  at  all,  but 
the  bare  possibility  of  a  debt.  The  surety  con- 
tracts to  make  a  prospective  loan  or  advance 
which,  in  its  own  nature,  will  draw  interest 
from  the  time  when  it  is  made;  and  cannot  do 
so  before.  There  is  a  loan  of  credit  which  may 
mature  into  a  loan  of  money;  but  until  it  do  so, 
it  is  a  barren  loan,  an  act  of  courtesy,  against 
which,  to  be  sure,  an  indemnity  or  counter  se- 
curity may  be  taken  in  any  form;  but  nothing 
more,  until  it  amount  to  an  advance  of  money. 
To  constitute  usury,  there  need  not  be  a  tech- 
nical loan.  The  statute  speaks  of  the  loan  or 
forbearance  of  money.  The  contract  to  ad- 
vance may  be  in  any  form,  present,  future,  ab- 
solute or  contingent.  Any  contrivance,  says 
Ld.  Mansfield,  if  it  be  in  substance  a  loan, 
comes  under  the  word  "indirectly;"  and  when 
that  is  so,  the  wit  of  man  cannot  makeshift  to 
take  the  case  out  of  the  statute.  Flayer  v.  Ed- 
ward*, Cowp.,  114,  115.  The  practice  of  de- 
manding a  premium  from  the  borrower,  for 
the  mere  loan  of  a  responsible  name  on  which 
to  raise  money,  is  equally  within  the  principle 
of  the  statute  with  an  extra  premium  for  the 
money  itself.  The  name  is  a  nine  qua  non  with 
the  money-lender;  and  the  borrower  is  prepared 
to  make  the  requisite  sacrifice  in  order  to  ob- 
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252*]  tain  it.  The  Statutes  of  Usury, 
Ld.  Mansfield, were  made  to  protect  needy  and 
necessitous  persons,  who,  from  the  pressure  of 
their  distress,  are  ready  to  come  to  any  terras. 
Browning  v.  Morris,  Cowp.,  792.  Hence,  no 
case  ever  has  allowed,  and,  in  justice  to  the 
Statutes  of  Usury,  never  can  allow  exactions 
for  the  mere  act  of  becoming  security.  The 
.practice  was  put  down  at  once  in  Lee  v.  Cass, 
1  Taunt.,  511.  In  that  case,  Cass  refused  to 
discount  a  bill,  unless  the  borrower  would  al- 
low him  to  guaranty  the  payment  at  3^  per 
cent.  The  borrower  indorsed  the  bill  accord 
ingly,  paying  that  sum.  Cass'  counsel  insisted 
that  the  premium  was  allowable  because  the 
.guaranty  was  absolute,  and  there  was  no  for- 
bearance. Mansfield,  Ch.  J.,  said,  there  was 
forbearance  till  the  bill  became  due  ;  and  the 
guaranty  would  not  protect  the  borrower 
against  a  bona  fide  holder,  though  he  admitted 
the  borrower  might  recover  over.  He  also  said, 
if  the  objection  were  valid,  it  would  give  com- 
plete facility  and  security  to  usury.  The  case 
at  bar  is  much  stronger.  The  forbearance  it- 
self was  merely  colorable  ;  not  on  money  ad- 
vanced, but  on  money  possibly  to  be  advanced; 
for  the  indorsement  was  collateral,  not  abso- 
lute, and  the  plaintiff  had  the  security  of  both 
maker  and  indorsers,  that  whatever  he  might 
be  compelled  to  advance  should  be  refunded. 
The  notes  were  payable  at  his  own  bank,  ob 
viously  intended  for  discount,  and  one  of  them 
actually  discounted  there.  For  such  a  risk  he 
charges  the  borrower  $75  to  $90.  The  trans- 
action is,  perhaps,  not  quite  so  gross  and  un- 
blushing as  that  in  Steele  v.  Whipple  ;  but  the 
principle  is  the  same,  whatever  the  amount. 
A  man  may  take'  discount  in  advance,  and,  if 
you  please,  interest  in  advance  on  short  paper, 
where  he  makes  an  actual  disbursement  ;  but 
was  it  ever  heard  that  he  might  do  the  same 
thing  in  anticipation  of  a  disbursement  which 
he  may  possibly  be  obliged  to  make,  which  he 
•will  probably  never  make  at  all,  and  which  if 
he  do,  must  be  re-imbursed  by  others  against 
whom  he  holds  counter  security?  A  man  can- 
not take  interest  for  a  debt  not  yet  due.  I 
know  the  rule  is  clogged  with  some  qualifica- 
253*J  tion  where  the  debt  is  absolute  ;  *but 
no  exception  can  ever  be  allowed  where  it  is 
inchoate,  and  the  borrower  is  already  paying 
interest  to  another.  It  is  shameful  and  scan- 
dalous oppression  on  its  face.  By  what  rule 
can  an  indorsement,  and  the  consequent  con- 
tingent forbearance,  be  estimated?  Assuming 
the  counter  security  to  be  good,  as  we  always 
must,  and  the  indorser  always  does,  the  whole 
is  a  mere  form.  It  costs  him  nothing,  and  it 
never  will  cost  him  more  by  way  of  forbear- 
ance than  he  can  recover  over.  He  indeed 
lends  a  chose  in  action;  but  the  money  he  may 
advance  under  it,  with  interest  on  that,  is  to 
be  restored  at  all  events.  If  he  take  or  con- 
tract for  more,  it  is  usury  within  all  the  au- 
thorities. It  is  so  within  the  express  terms  of 
Kent  v.  Lowen,  1  Camp.,  177,  which  has  nev- 
er been  questioned.  The  precise  point  was 
there  decided,  unless  we  run  into  the  absurdity 
of  saying  that  an  acceptance  is  worth  less  than 
an  indorsement.  Coates  &  Co. ,  in  terms,  lent 
their  acceptance  for  three  months  on  receiving 
counter  security  at  three  months,  and  charged 
a  commission.  Park,  as  counsel,  put  the  very 
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point.  He  said  the  commission  was  to  be  con- 
sidered, not  as  interest,  but  as  a  compensation 
for  trouble  in  accepting  the  bill  and  accommo- 
dating the  defendant.  Per  Ld.  Ellenborough: 
There  is  no  color  for  the  commission,  and  the 
2|  per  cent,  must  be  considered  as  usurious  in- 
terest. The  case  was  not  placed  upon  the 
time,  but  on  the  fact  that  any  commission  at 
all  was  taken.  The  borrower  had  to  pay  in- 
terest to  another  on  getting  the  bill  discounted, 
for  the  three  months  it  had  to  run.  By  paying 
anything  for  the  loan  of  the  bill  itself,  he  was 
charged  with  extra  interest.  He  secured  the 
lender  of  the  bill  a  repayment  of  such  princi- 
pal as  he  might  be  obliged  to  pay  on  his  ac- 
ceptance becoming  due,  with  interest  on  such 
contingent  advance;  and  that  was  all  to  which 
he  was  entitled.  The  case  is  quatuor  pedibus 
with  the  present.  I  mentioned  and  stated  this 
case  before,  in  another  connection.  We  saw 
then,  and  I  will  now  add,  that  it  was  held  to 
be  law  by  this  court  in  Dunham  v.  Dey,  by  the 
Court  of  Chancery  in  Dey  v.  Dunham,  and  by 
this  court  again  in  Steeie  v.  Whipple.  The  case 
is  naturalized  *here,  without  qualifica-  [*254 
tion  ;  nor  can  human  ingenuity  distinguish  it 
from  the  case  at  bar,  further  than  to  say  that 
this  is  still  stronger  against  the  plaintiff.  That 
was  a  direct  guaranty  ;  this  a  collateral  one. 
In  that  case  the  plaintiff  was  an  innocent 
holder  ;  in  this,  he  is  the  very  party  to  the 
usury. 

I  am  aware  the  modern  notion  on  the  sub- 
ject of  usury  is  so  latitudinary,  that  judges  are 
put  on  the  defensive  for  holding  almost  any- 
thing to  be  within  the  statute.  Ld.  Kenyon 
thought  he  should  be  so,  on  deciding  Matthews 
v.  Griffiths;  and  it  turned  out,  as  appears  by 
what  he  afterwards  said  in  Haddock  v.  Ham- 
melt,  that  he  was  not  disappointed.  One  can 
scarcely  see  why  he  should  have  been  cen- 
sured, unless  for  refusing  to  wink  at  small 
plunder.  Even  that  case,  when  fairly  under- 
stood, will  be  seen  never  to  have  been  shaken. 
But  above  all,  I  protest  against  a  similar  cen- 
sure upon  judges  for  repudiating  such  bold 
and  bungling  usury  as  was  disclosed  in  Kent 
v.  Lowen  and  Steele  v.  Whipple.  In  all  cases 
like  them,  the  transaction  is  mathematically 
usurious.  Res  ipsa  loquitur.  Where  there  is  a 
dispute  about  the  real  character  of  the  transac- 
tion ;  as,  whether  it  be  a  sale,  instead  of  a  loan, 
forbearance  or  device,  the  question  is  put  to 
the  jury.  But  to  such  a  case  as  Kent  v.  Lowen, 
and  various  others  which  I  have  noticed,  every 
one  will  apply  the  language  of  Ld.  Kenyon  in 
Matthews  v.  Griffit/ix.  ' •  Now  the  cause  is 
over,"  said  he,  "I  must  say  one  word  for  my- 
self. I  am  most  clearly  of  opinion  that  this  is 
usury.  Whether  the  party  (the  borrower  of 
the  bill)  consented  or  not,  can  make  no  differ- 
ence. All  men.  lawyers  or  not  lawyers,  must 
agree  on  this  case.  It  is  so  clear  that  no  two 
men  in  the  profession  can  entertain  different 
opinions  on  it." 

On  the  whole,  I  differ  with  the  referee.  He 
considered  the  transaction  between  Muir  by 
his  agent  Burr,  and  the  plaintiff,  as  the  sale  of 
a  guaranty  or  indorsement.  My  own  view  is, 
that  it  was  a  loan  of  credit,  at  an  usurious  rate 
of  interest;  and  that,  therefore,  the  notes  in 
question,  having  come  into  the  plaintiff's 
hands  as  a  further  security  or  extension  of 
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255*]  the  loan,  *are  void.     I  am  of  opinion 
that  the  report  should  be  set  aside,  and  a  re- 
hearing granted:  the  costs  to  abide  the  event. 
Motion  denied. 

Afflrmed-7  Hill,444. 

Sate  of  crviit—  Usury.    Commented  on— 4  Denio, 
268;  Edm.,  372. 
Explained— 8  Sandf.  Ch.,  258;  4  Sandf.  Ch.,  309;  4 

Cited  in— 4  Hill,  268 ;  2  Sandf.  Ch.,  161 ;  8  N.  Y.,  357; 
21  N.  Y..  534 ;  81  N.  Y .,  617 :  2  Lans.,  418 ;  5  Barb.,  658; 
11  Barb..  83 ;  34  Barb.,  168 ;  1  Hilt.,  534 ;  3  Leg.  Obe.. 
317;  Olcott,  358. 

Usurious  intent—  When  a  question  for  jury.  Cited 
In— H.  &  D.,  259 ;  27  N.  Y.,  142 ;  25  How.  Pr.,  324. 

Certificate  of  protest— Sufficiency  of.  Cited  in— 5 
Denio,  334 ;  3  N.  Y.,  445 ;  3  T.  &  C..  14 ;  5  Daly,  213. 

Also  cited  In— 1  Abb.  Pr.,  24. 


SEYMOUR  ET  AL.,  Exrs.,  etc.,  v.  STRONG. 

Witnesses — Competency — Release — Delivery  of— 
Witness  Must,  at  Least,  Have  Known  of  Re- 
lease When  Giving  His  Testimony — Deposition 
—  Usury. 

Before  a  witness'  competency  can  ;be  deemed  to 
have  been  restored  by  a  release,  something  more 
than  a  constructive  delivery  of  the  release ;  i.  e.,  a 
delivery  to  a  third  person  for  the  use  of  the  witness, 
must  be  shown.  It  should  at  least  appear  that  he 
knew  of  the  release  at  the  time  of  giving  his  testi- 
mony. 

A  witness,  prima  fade  interested,  having  been  ex- 
amined under  a  commission,  it  was  shown  at  the 
trial  that  the  commission,  together  with  a  release 
of  the  witness'  interest,  were  inclosed  to  the  com- 
missioner in  one  wrapper,  accompanied  by  direc- 
tions to  deliver  the  release  to  the  witness  before 
swearing  him  ;  and  that  the  release  was  afterwards 
annexed  to  the  commission  and  returned  with  it. 
Held,  sufficient  evidence  of  the  delivery  of  the  re- 
lease to  authorize  the  deposition  to  be  read. 

C.  covenanted  to  assign  to  a  bank,  bonds  and 
mortgages  on  real  estate  to  the  amount  of  $13,000, 
payable  in  five  years,  with  interest  semi-annually, 
and  to  guaranty  the  payment  of  them  :  in  consider- 
ation whereof,  the  bank  agreed  to  transfer  to  C. 
certain  stock  to  the  amount  of  $6,500  at  its  nominal 
value,  but  which  was  then  25  per  cent,  below  par, 
and  to  pay  him  the  balance  in  money.  Afterwards, 
the  bonds  and  mortgages  not  having  been  assigned, 
the  bank  transferred  the  stock  and  paid  the  money 
on  receiving  two  notes  for  $6,500  each,  agreeing  to 
take  the  bonds  and  mortgages  in  payment,  if  de- 
livered before  the  notes  became  due.  Held,  in  an 
action  upon  one  of  the  notes,  that  the  transaction 
was  usurious ;  and  a  verdict  finding  it  otherwise 
was  set  aside. 

Citations— 7  Wend.,  569 ;  9  Barn.  &  C.,  643 ;  5  Cow., 
573 ;  2  Cow..  678,  705,  712,  769 ;  8  Cow.,  398 ;  4  Hill,  112, 
224.  

A  SSUMPSIT  on  a  promissory  note,  tried  at 
-t\.  the  Monroe  Circuit,  in  December,  1841, 
before  Dayton,  C.  Judge.  The  note  was  for 
$7,005.67,  dated  December  26,  1836,  and 
payable  to  the  Bank  of  Rochester,  or  bearer, 
three  months  after  date.  The  defense  was  usu- 
ry. At  the  trial,  the  case  proved  was  this: 
January  26,  1886,  a  written  agreement  was  en- 
tered into  by  Daniel  Collins  and  the  Bank  of 

NOTE.— Usury— New  securities. 

Where  the  original  loan  woe  usurious,  all  subse- 
quent securities  therefor,  however  remote  or  often 
renewed,  are  likewise  affected.  For  a  full  discus- 
sion, see  Tuthill  v.  Davis,  20  Johns.,  285,  note ;  Steele 
v.  Whipple,  21  Wend.,  103,  note. 

But  a  security  valid  in  its  inception  is  not  affected 
by  a  subsequent  usurious  agreement.  See  Bush  v. 
Livingston.  2  Cai.  Cas.,  66,  note ;  Steele  v.  Whipple, 
21  Wend..  103,  note. 

See,  generally,  on  the  subject  of  usury.  Sizer  v. 
Miller,  1  Hill,  227,  classified  lint  of  note*  cited ;  Marvin 
v.  Feeter.  8  Wend.,  533,  classified  list  of  notes  cited ; 
National  Bank  v.  Norton,  1  Hill,  572,  note. 
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Rochester,  by  which  the  former  covenanted  to 
assign  to  the  bank,  bonds  and  mortgages  OD 
real  estate  to  the  amount  of  $18,000,  payable 
in  five  years,  with  interest  semi  annually,  and 
to  guaranty  the  payment  of  the  mortgages;  in 
consideration  whereof,  the  bank  agreed  to  as- 
sign *to  Collins  180  shares  of  stock  in  [*25O 
the  Rochester  Cotton  ManufacturineCompany, 
the  nominal  value  of  which  was  $6,500,  and 
pay  him  the  sum  of  $6,500  In  money.  The 
bonds  and  mortgages  not  having  been  assigned, 
another  agreement  was  made  between  the  par- 
ties February  27  following,  which  was  written 
below  the  other  on  the  same  piece  of  paper. 
By  this  last  agreement,  after  reciting  that  Col- 
lins had  given  two  promissory  notes  for  $6,500 
each,  one  indorsed  by  Strong,  the  defendant, 
and  the  other  by  one  Frost,  payable  ninety 
days  from  date  at  a  bank  in  the  City  of  N.  Y., 
it  was  stipulated  that  the  Bank  of  Rochester 
would  receive  bonds  and  mortgages  in  pay- 
ment of  said  notes,  if  delivered  within  the  time 
said  notes  had  to  run.  The  notes  mentioned 
in  the  agreement  bore  interest  from  date  and, 
when  they  were  given,  the  bank  assigned  the 
130  shares  of  stock,  and  paid  Collins  $6,500  in 
cash.  This  assignment  of  stock  and  payment 
of  money  formed  the  only  consideration  of  the 
notes.  The  note  in  question  was  made  by  the 
defendant,  and  substituted  in  the  place  of  the 
one  mentioned  in  the  agreement  as  having  been 
indorsed  byliim.  It  further  appeared  in  evi- 
dence 'hat,  during  the  month  of  January,  1886, 
and  for  a  long  time  afterwards,  the  stock  of 
the  Rochester  Cotton  Manufacturing  Company 
was  at  least  25  per  cent,  below  par. 

The  defendant's  counsel  offered  to  read  in 
evidence  the  deposition  of  Daniel  Collins,  a 
resident  of  Ohio,  taken  under  a  commission 
October  11,  1839.  The  plaintiffs'  counsel  ob- 
jected on  the  ground  that  Collins  was  interest- 
ed. The  defendant's  counsel  claimed  that  he 
had  been  rendered  competent  by  release;  and, 
for  the  purpose  of  showing  this,  proved  the 
signature  of  the  defendant  to  a  release  dated 
October  2,  1839.  The  defendant's  counsel 
further  proved  that  the  release  was  delivered 
by  the  defendant  to  his  attorney,  Mr.  Gilbert, 
for  Collins'  use,  with  a  request  to  send  it  to 
him;  that  it  was  accordingly  inclosed  in  the 
same  wrapper  with  the  commission  and  sent  by 
mail  to  the  commissioner,  with  directions  to 
deliver  it  to  Collins  before  being  sworn;  that 
it  was  returned  *with  the  commission  [*257 
etc.,  postmarked  at  the  residence  of  the  com- 
missioner; and  that  Collins  left  this  State  in 
1886,  for  Ohio,  where  he  had  ever  since  re- 
sided. The  plaintiffs'  counsel  insisted  that  the 
evidence  was  not  sufficient  to  show  a  delivery 
of  the  release  to  Collins,  and  the  circuit  judge 
sustained  the  objection. 

The  judee  charged  the  jury,  among  other 
things, that  if  they  should  be  satisfied  the  trans- 
action was  intended  by  the  parties  (Collins  and 
the  bank),  as  a  cover  for  a  usurious  loan,  the 
defendant  would  be  entitled  to  a  verdict;  but 
if,  on  the  other  hand,  they  thought  the  con- 
tract between  the  parties  was  such  as  the  two 
written  agreements  and  the  note  imported  on 
their  face,  and  nothing  more,  they  should  find 
in  favor  of  the  plaintiffs.  The  jury  rendered 
a  verdict  for  the  plaintiffs;  and  the  defendant 
now  moved  for  a  new  trial  on  a  case. 
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Mr.  J.  W.  Gilbert,  for  defendant. 
Mr.  C.  M.  Lee,  for  plaintiffs. 

By  the  Court,  Cowen,  J.  No  doubt  Collins 
might  avail  himself  of  the  release  on  proof  of 
the  delivery  to  Mr.  Gilbert  for  his  use.  But 
the  object  being  to  qualify  a  witness,  some- 
thing more  than  a  constructive  delivery  of  the 
release  was  necessary.  In  order  to  remove  his 
presumed  mental  bias  in  favor  of  the  party,  it 
must  appear  that  he  knew  of  the  release  before 
giving  his  testimony.  The  circumstances  here 
in  proof,  however,  show  that  he  could  not  but 
have  known  of  the  release  in  season  for  that 
purpose.  Indeed,  the  proof  of  its  actual  de- 
livery to  him  before  he  was  sworn  seems  to  be 
irresistible. 

There  is  no  pretense  for  this  case  being 
within  that  of  Cram  v.  Hendricks,  7  Wend., 
-569;  nor  the  later  case  of  Rapelyev.  Anderson, 
decided  in  the  Court  for  the  Correction  of  Er- 
258*]  rors,  in  *December  last,  post.  The 
original  note  was  void  in  its  concoction.  The  va- 
rious agreements, notes  and  other  arrangements 
were  all  parts  of  one  transaction, and  the  effect 
of  them  was  to  secure  more  than  7  per  cent, 
per  annum  to  the  bank  for  the  loan.  The  whole 
was  radically  and  necessarily  vicious  because 
of  such  a  usurious  effect,  by  which  the  intent 
of  the  parties  must  be  judged,  and  there  was 
no  question  for  the  jury.  Haire  v.  Wilson,  9 
Barn.  &.C.,  643,  per  Ld.  Tenterden,  Ch.  J.; 
MacJcie  v.  Cairns,  5  Cow.,  573,  per  Colden, 
Senator;  Ins.  Co.  v.  Ely,  2  Cow.,  678,  705;  Bk. 
v.  Wager,  Id.,  712,  769,  affirmed  on  error;  8 
Id.,  398. 

I  have  had  occasion,  in  several  recent  cases, 
to  examine  the  state  of  the  usury  law  in  refer- 
ence to  questions  very  nearly  of  kin  to  the  one 
before  us;  and  must  confess  that  I  found  the 
paths  of  fraudulent  device  much  more  broad 
and  better  fenced  for  the  usurer  than  I  had 
supposed  possible.  I  found  them  withal  so 
plain  and  numerous,  that  very  little  ingenuity 
seemed  necessary  to  get  round  the  statute. 
Three  ways  were  open,  which  I  had  supposed 
to  be  shut,  viz. :  the  usurious  loan  of  credit; 
Ketchum  v.  Barber,  ante,  p.  224;  usurious  in- 
terest in  the  name  of  factorage;  Suydam  v. 
Westfall,  ante,  p.  211;  and  the  sale  of  choses 
in  action  generally;  Rapelye  v.  Anderson.  But 
we  all  think  that  the  course  taken  in  the  prin- 
cipal case — an  usurious  loan  on  contracts  to 
procure  the  assignment  of  choses  in  action  at 
a  future  day;  choses  in  action  which  are  not 
shown  to  have  been  in  existence  at  the  time  of 
the  loan,  the  latter,  moreover,  being  ultimately 
secured  by  the  promissory  notes  of  the  party — 
is  not  sanctioned  by  any  of  the  cases.  For  the 
reasons  more  at  large  why  we  cannot  yield 
even  to  a  verdict  pronouncing  such  a  transac- 
tion free  from  usury,  I  refer  to  the  opinion  de- 
livered by  me  in  Rapelye  v.  Anderson.  Al- 
259*]  though  *those  reasons  were  overruled 
by  a  majority  of  the  Court  of  Errors  as  not 
applicable  to  that  case,  we  think  they  apply 
to  the  present.  The  power  to  grant  new  trials, 
where  there  is  a  verdict  against  the  weight  of 
evidence,  prevails  in  all  civil  actions,  except 
those  which  draw  in  question  sales,  transfers 
or  mortgages  made  for  the  purpose  of  defraud- 
ing creditors.  There  are  also  cases  where  the 
usurious  devices  are  thought  to  be  tortuous 
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and  obscure,  in  which  jurors  have  been  al- 
lowed to  decide  finally;  but  we  are  not  dis- 
posed to  multiply  such  exceptions  to  our  ac- 
knowledged power.  The  Legislature  has  com- 
manded us  to  use  all  legal  means  in  nullifying 
usurious  transactions,  whether  direct  or  indi- 
rect; and  we  should  execute  the  command 
most  miserably  by  winking,  or  even  allowing 
jurors  to  wink,  while  looking  upon  thin  dis- 
guises. We  are  satisfied  that  neither  has  ever 
been  done  in  case  of  a  transaction  so  obviously 
usurious  as  the  one  in  question. 

There  must  be  a  new  trial  both  for  error  in 
excluding  Collins' deposition, and  on  the  merits 
as  shown  without  it. 

New  trial  granted. 

Cited  in-4  Denio,  266 :  50  N.  Y.,  443 ;  12  Hun,  390 ; 
14  Barb.,  148  ;  Edm.,  372. 


AUSTIN  ET  AL. 

®. 
VANDERMARK,  Impleaded,  etc. 

Partnership — Power  of  Individual  Member  to 
Bind  Firm — Accommodation  Indorsement — 
Valid,  in  Hands  of  Bona  Fide  Holder. 

An  accommodation  indorsement  made  by  one 
member  of  a  mercantile  firm  without  the  assent,  ei- 
ther express  or  implied,  of  his  copartners,  cannot 
be  enforced  against  the  latter,  except  in  favor  of  a 
bona  fide  holder  without  notice.  Per  Nelson,  Cft.  J. 

N.  gave  L.  a  business  note  indorsed  by  M.,  which 
was  transferred  to  A.  After  the  note  fell  due,  M., 
being  indebted  to  N.,  made  another  note  for  the 
same  amount,  payable  to  the  order  of  and  indorsed 
by  the  latter  together  with  V.  &  Co.,  and  sent  it  to 
A.  as  a  substitute  for  the  first  note,  which  he  desired 
should  be  returned  to  him.  Held,  that  though  the 
firm  name  of  V.  &  Co.,  was  used  for  M.'s  accommo- 
dation, the  circumstances  were  not  sufficient  to 
charge  A.  with  knowledge  of  the  fact;  and  that  he 
was,  therefore,  entitled  to  a  verdict  against  all  the 
members  of  the  firm,  though  the  indorsement  was 
made  by  one,  without  the  knowledge  or  consent  of 
the  others. 

Citations-14  Wend.,  133, 138, 146;  18  Wend.,  478. 

A  SSUMPSIT,*  by  the  indorsees  [*26O 
IA-  against  the  indorsers  of  a  promissory  note, 
tried  at  the  Ontario  Circuit,  in  November,  1841, 
before  Moseley,  C.  Judge.  The  note  was  for 
$424.50,  dated  October  16,  1839,  made  by  Nor- 
ton.Bartle  &  McNeil, payable  at  the  Mechanics' 
Bank  in  the  City  of  N.Y., to  the  order  of  and  in- 
dorsed by  Norton,  Ford  &  Co.  and  O.Vander- 
mark  &  Co.  All  the  defendants,  except  Fred- 
erick Vandermark,  of  the  firm  of  O.  Vander- 
mark  &  Co.,  allowed  judgment  to  pass  against 
them  by  default.  On  the  trial,  the  case  was 
this:  Norton,  Ford  &  Co.  being  indebted  to 
one  Lane,  gave  him  their  note  indorsed  by 
Norton,  Bartle  &  McNeil,  which  was  trans- 
ferred by  Lane  to  the  plaintiffs.  When  this 
note  became  due,  Norton,  Bartle  &  McNeil 
owed  Norton,  Ford  &  Co.,  and  agreed  to  the 
note  in  question  and  to  get  it  indorsed  by  O. 


NOTE.— Partnership— Power  of  individual  member 
to  bind  firm.  See,  generally,  Mercein  v.  Andrus,  10 
Wend.,  461,  note,  and  notes  cited ;  Baker  v.  Stack- 
poole,  9  Cow.,  420,  note,  and  notes  cited ;  Wells  v. 
Evans,  20  Wend.,  251,  classified  list  of  notes  cited. 

A.  promissory  note  made  in  the  firm  name  by  one 
of  the  partners  is  valid  in  the  hands  of  a  bona  fide 
holder.  See  Stall  v.  Catskill  Bank,  18  Wend.,  466, 
note;  Wells  v.  Evans,  20  Wend..  251,  note. 

One  partner  cannot  bind  the  firm  on  a  note  given 
for  his  individual  debt.  Mercein  v.  Andrus,  10 
Wend.,  461,  note. 
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Vandermark  &  Co.,  for  the  purpose  of  taking 
up  the  first  note  on  which  Norton,  Ford  &Co. 
were  liable  as  principals.  The  note  in  question 
was  accordingly  made  and  indorsed  by  O.  Van- 
dermark in  the  name  of  his  firm  for  the  ac- 
commodation of  the  makers.  The  defendant, 
F.  Vandermark,  was  not  present  when  the  in- 
dorsement was  made,  nor  did  it  appear  that  he 
knew  of  or  assented  to  it.  The  note  in  ques 
tion  was  sent  to  the  plaintiffs  in  a  letter  writ- 
ten by  McNeil,  one  of  the  makers,  dated 
Phelps,  October  80,  1839.  The  letter  was  in 
these  words:  "Gen t'n— Above  I  send  you  Nor 
ton,  Bartle  &  McNeil's  note  for  amount  of 
Norton,  Ford  &  Co.'s  note  in  favor  of  Henry 
Lane  for  $417  past  due,  and  which  you  will 
please  return  me  per  mail."  In  answer  to  this 
letter,  the  plaintiffs  wrote  to  McNeil  as  follows: 
"New  York,  November  2d.  1839.  Sir:  We  re 
ceived  this  morning  in  yours  of  the  30th  ult.  a 
note  drawn  by  Norton,  Bartle  &  McNeil  at  63 
days  from  16th  Oct.,  1839.  for  $424.50,  to  re- 
place one  of  Norton,  Ford  &  Co.'s  for  $411.15, 
protested  for  non-payment  the  5th  ult.  By  ref- 
erence, etc.,  you  will  perceive  that  the  note 
for  $424.50  is  $4.44  too  much.  This  amount 
we  will  hold  subject  to  your  order  on  payment 
of  the  said  note."  There  was  no  evidence  in 
the  case,  other  than  the  above  letters  and  the 
261*J  *notes  themselves,  to  show  that  the 
plaintiffs  knew  the  note  in  question  was  in 
dorsed  by  O.  Vandermark  &  Co.  for  the  accom- 
modation of  the  makers,  or  that  the  name  of 
the  firm  was  indorsed  without  the  knowledge 
of  the  defendant  F.  Vandermark.  The  judge 
charged  the  jury  ih&t,prima facie,  the  plaintiffs 
were  to  be  considered  bonafide  holders,  and 
that  it  lay  upon  the  defendant  F.  Vandermark, 
to  show  the  plaintiffs  knew,  when  they  took 
the  note,  that  he  did  not  consent  to  the  in 
dorsement.  The  judge  further  charged,  that 
there  was  not  enough  upon  the  face  of  the 
notes  and  letters  to  show  that  O.  Vandermark 
&  Co.  were  accommodation  indorsers.  The 
jury  found  for  the  plaintiffs,  and  the  defend 
ant  F.  Vandermark  now  moved  for  anew  trial 
on  a  case. 

Mr.  F.  M.  Haight,  for  the  defendant,  F. 
Vandermark. 

Mr.  A.  Worden,  for  plaintiffs. 

By  the  Court,  Nelson,  Ch.  J.  As  the  firms 
of  O.  Vandermark  &  Co.  and  Norton,  Ford 
&  Co.  were  joint  payees  and  indorsers,  the  note 
must  be  regarded,  prima  facie,  as  business  pa- 
per with  which  the  former  firm  was  connected 
and,  therefore,  properly  negotiated  by  one  of 
the  members.  But  the  material  question  in 
the  case  is.  whether  the  circumstances  given  in 
evidence  were  sufficient  to  make  out  a  notice 
to  the  plaintiffs  that  O.  Vandermark  &  Co. 
were  accommodation  parties.  If  so,  the  plaint- 
iffs are  properly  chargeable  with  want  of  au- 
thority on  the  part  of  O.  Vandermark  to  bind 
his  firm.  The  making  of  accommodation  in- 
dorsements is  out  of  the  scope  of  the  partner- 
ship business  of  a  mercantile  bouse  and,  there- 
fore, not  binding  upon  it,  unless  done  with  the 
express  or  implied  assent  of  all  the  members 
of  the  firm.  This  is  the  rule,  except  where  the 
paper  comes  to  the  hands  of  a  bonafide  holder. 
Oansevoort  v.  Williams,  14  Wend.,  133,  138; 
Wilson  v.  Williams,  Id.,  146. 


*The  only  circumstance  in  the  case  [*2«2 
tending  to  establish  the  plaintiffs'  knowledge- 
of  the  relation  which  the  firm  of  O.  Vander- 
mark &  Co.  occupied  in  respect  to  the  note  in 
question,  without  regard  to  the  form  in  which 
it  is  made,  is,  that  the  note  was  sent  in  a  letter 
to  the  plaintiffs  by  McNeil,  one  of  the  makers. 
This,  I  admit,  had  the  debt  for  which  the  first 
note  was  given  been  the  debt  of  McNeil's  firm, 
would,  if  unexplained,  have  been  conclusive 
in  favor  of  the  defendant,  for  the  reason  given 
by  the  Chancellor  in  Stall  v.  Catskill  Bank,  1 ^ 
Wend.,  478.  But  the  first  note  was  not  given 
for  the  debt  of  McNeil's  firm  and,  therefore, 
the  fact  of  his  possession  and  transmission  of 
the  note  in  question  to  the  plaintiffs  is  not  at 
all  inconsistent  with  the  presumption  arising 
from  the  face  of  the  note,  viz.:  that  it  wax- 
business  paper.  The  paper  being  sent  to  take 
up  the  note  of  third  parties,  the  natural  infer- 
ence from  the  fact  is,  that  McNeil  acted  as 
agent  for  this  purpose  in  behalf  of  Norton, 
Ford  &  Co.,  the  real  debtors,  for  whose  ben- 
efit the  note  held  by  the  plaintiffs  was  about  to 
be  renewed.  Besides,  McNeil's  firm  being  in- 
dorsers upon  the  note  that  had  just  fallen  due. 
he  was  interested  in  seeing  that  it  was  taken 
up;  and  this  might  well  account,  in  the  minds 
of  the  plaintiffs,  for  his  being  the  medium  of 
communication  on  behalf  of  the  principal  debt- 
ors. At  least,  I  think  it  would  be  more  nat- 
ural for  them  to  draw  such  an  inference  from 
the  facts  within  their  knowledge,  than  that 
McNeil's  firm  had  made  the  note  and  procured 
the  names  of  the  real  debtors  and  of  O.  Van- 
dermark &  Co.  as  accommodation  indorsers. 
for  the  mere  purpose  of  taking  up  the  first 
note. 

It  appears  to  me  the  transaction  should  be 
regarded  in  the  same  light  as  if  the  note  had 
been  transmitted  by  Norton,  Ford  &  Co.  to  Ibe 
plaintiffs.  If  such  had  been  the  case,  there 
would  have  been  no  difficulty.  Nothing  would 
then  have  appeared  to  distinguish  the  transac- 
tion from  the  ordinary  case  of  a  party  paying 
his  debt  by  turning  out  to  the  creditor  what 
appears,  on  its  face,  to  be  a  business  note. 

*I  am  of  opinion  that  the  ruling  of  [*263 
the  learned  judge  at  the  circuit  was  correct, 
and  that  a  new  trial  should  be  denied. 

New  trial  denied. 

Cited  in— 2  Abb.  App.  Dec.,  116 ;  3  Trans.  App.,  220 ; 
6  Abb.  N.  S.,  348 ;  3  Dill.,  48 ;  37  Cal.,  120 ;  18  Am.  Rep.. 
196  (31  Mich.,  378). 


KELLEY  r>.  THE  MAYOR,  ETC.,  OF  THE 
CITY  OF  BROOKLYN. 

Draft  on  Special  Fund  Named  is  Negotiable — 
Power  of  Municipal  Corjwrations  to  Jsttve — 
Construction  of  Charter  of  Brooklyn — Failure 
of  Holder  to  Present  Draft  on  City  Treasurer. 

A  statement  of  a  particular  fund  in  a  draft  or  bill 
of  exchange,  if  inserted  merely  as  a  direction  to  the 
drawee  how  to  re-imburse  himself,  will  not  vitiate 
it. 

Accordingly,  in  an  action  against  the  City  of 
Brooklyn  by  an  indorsee  of  an  instrument,  signed 


NOTE.  —  Negotiable  paper— Essential  mtalities  of 
notes  and  bills  of  exchange.  See  Cook  v.  Satterlee,  6 
Cow.,  108,  note. 

Medium  of  payment.  See  Sax  ton  v.  Johnson,  10 
Johns.,  418,  note. 

HIM,  4. 
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by  the  mayor  and  countersigned  by  the  clerk,  in 
these  words :  "To  the  treasurer  of  the  City  of  Brook- 
lyn, at  the  Long  Island  Bank  —  Pay  A.  L.  or  order, 
fifteen  hundred  dollars  for  award  No.  7,  and  charge 
to  Bedford  road  assessment,"  etc. ;  held  that,  not- 
withstanding the  latter  clause,  the  instrument  was 
a  negotiable  bill  of  exchange. 

A  municipal  corporation  may  issue  negotiable  pa- 
per for  a  debt  contracted  in  the  course  of  its  proper 
business;  and  no  provision  in  its  charter  or  else- 
where, merely  directing  a  certain  form,  in  affirma- 
tive words,  should  be  construed  as  taking  away  this 
power.  Per  Cowen,  J. 

The  same  rule  applies  to  all  corporations,  wheth- 
er public  or  private.  Per  Cowen,  J. 

Where  the  charter  of  a  municipal  corporation 
provided  that  all  moneys  should  be  drawn  from  the 
treasury  in  pursuance  of  an  order  of  the  Common 
Council,  signed  by  the  mayor,  etc. :  held,  that  a  ne- 
gotiable draft  on  the  treasury,  signed  in  the  manner 
directed,  but  issued  on  the  basis  of  a  mere  note  or 
memorandum  in  the  corporation  minutes,  without 
a  formal  order  having  been  entered,  was  a  sufficient 
compliance  with  the  charter ;  it  appearing  that  this 
was  the  accustomed  mode  of  drawing  moneys. 

The  corporation  will  not  be  discharged  from  lia- 
bility on  such  draft  by  the  omission  of  the  holder  to 
make  presentment  to  the  treasurer  and  give  notice, 
provided  it  be  shown  that  it  neither  has  suffered  nor 
can  suffer  from  the  omission. 

Citations— Laws,  1834,  p.  97,  sec.  21 ;  2  Hill,  265 ;  21 
Wend.,  375;  17  Wend.,  94,  97-99;  Chit.  Bills,  158,  Am. 
ed.,  1839. 

A  SSUMPSIT,  tried  at  the  Kings  Circuit  in 
!JL  December,  1841,  before  Kent,  C.  Judge, 
The  action  was  by  the  plaintiff  as  indorsee  of 
a  written  instrument  in  these  words  : 

"No.  1122.  Dec.  31st,  1836. 

City  of  Brooklyn,  ss. 

To  the  Treasurer  of 

the  City  of  Brooklyn,  at  the  Long  Island  Bank. 
264*]  Pay  Alexander  Lyon,  or  *order,  fif- 
teen hundred  dollars  for  award  No.  7,  and 
charge  to  Bedford  road  assessment  &c. 

A.  G.  Stevens,  Clerk.  JON.  TROTTER, 

(Endorsed)  "Alexander  Lyon."  Mayor." 

On  the  trial,  the  plaintiff  proved  the  execu- 
tion of  the  instrument  and  indorsement,  and 
that  the  drawers  were  the  mayor  and  clerk  of 
the  Common  Council  of  the  City  of  Brooklyn. 
It  was  also  proved  that,  at  the  date  of  the  in 
strument,  the  treasurer  of  the  city  had  no  funds 
arising  from  the  Bedford  road  assessment,  but 
that  such  funds  came  lo  his  hands  soon  after 
and  were  drawn  out  from  time  to  time  by  the 
officers  of  the  city  corporation.  The  instru- 
ment in  question  was  presented  to  the  treas- 
urer in  October,  1838,  and  payment  refused. 
It  further  appeared  that  the  instrument  was 
drawn  in  the  ordinary  form  and  according  to 
the  usual  course  of  business  in  such  cases,  hav- 
ing been  authorized  by  a  vote  of  the  Common 
Council.  The  entry  in  the  book  of  minutes, 
evincing  the  authority,  was  as  follows :  "Com- 
munication from  H.  C.  M.  that  the  opening  of 
Bedford  road  had  been  confirmed,  etc.,  on  mo- 
tion, the  usual  order  was  entered."  No  order 
was  in  fact  entered,  but  the  term  "usual  or- 
der" was  shown  to  mean  an  order  to  pay  the 
awards,  costs  of  the  proceedings,  etc.  The 
plaintiff  here  rested,  and  the  defendants'  coun 
sel  moved  for  a  nonsuit  on  the  following, 
among  other  grounds,  viz.:  1.  That  the  in- 
strument in  question  was  not  presented  in  due 
season  for  payment ;  2.  That  notice  of  non- 
payment had  not  been  giv.en  ;  3.  That  the  in- 
strument was  pot  negotiable ;  4.  That  the 
mayor  and  clerk  were  not  legally  authorized 
to  bind  the  defendants  by  drawing  the  instru- 
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ment  in  question  ;  and  5.  That  the  Common 
Council  had  no  power  to  issue  negotiable  pa- 
per for  drawing  funds  from  the  city  treasury. 
The  circuit  judge  denied  the  motion,  and  the 
defendants'  counsel  excepted.  The  jury  ren- 
dered a  verdict  for  the  plaintiff,  and  the  de- 
fendants now  moved  for  a  new  trial  on  a  bill 
of  exceptions. 

*Mr.  W.  A.  Greene,  for  defend-  [*265 
ants. 

Mr.  C.  De  Witt,  for  plaintiff. 

By  the  Court,  Cowen,  J.  We  are  of  opin- 
ion that  the  instrument  which  the  plaintiff 
gave  in  evidence  is  a  negotiable  bill  of  ex- 
change. The  words,  "City  of  Brooklyn,  *«. 
To  the  Treasurer  of  the  City  of  Brooklyn,  at, 
etc.,  Pay,"  etc.,  together  with  the  signatures, 
import  plainly  enough  a  draft  of  the  city  by 
its  agents.  It  is  payable  generally  to  A.  Lyon 
or  order,  in  cash;  and  the  payment  is  not,  on 
the  face  of  the  bill,  either  conditional  or  re- 
stricted to  any  particular  fund.  The  clause, 
"charge  to  Bedford  road,"  etc.,  is  a  mere  di- 
rection as  to  the  mode  of  reimbursement.  Chit. 
Bills,  158,  Am.  ed.  of  1839. 

There  is  nothing,  either  in  the  mode  of  is- 
suing or  form  of  the  draft,  incompatible  with 
the  21st  section  of  the  Act  to  incorporate  the 
City  of  Brooklyn.  Sess.  L.  of  1834,  p.  97. 
The  provision  requiring  an  order  and  warrant 
of  the  Common  Council,  for  drawing  money 
from  the  treasury,  is  satisfied,  if,  as  was  the 
case  here,  a  draft  be  authorized  according  to 
the  usual  course  of  corporate  business.  The 
word  "order"  means  no  more  than  a  direction; 
which  may  be  express,  or  implied  from  acqui- 
escence in  the  general  practice  to  issue  drafts 
on  the  basis  of  such  notes  or  memoranda  as 
were  shown  to  stand  in  the  minutes  of  the  cor- 
poration. The  draft  was  signed  and  counter- 
signed according  to  the  statute,  by  the  mayor 
and  clerk.  There  is  nothing  in  the  statute  ex- 
pressing or  implying  an  inhibition  to  make  the 
warrants  negotiable. 

Independently  of  any  statute  provision, a  cor- 
poration may  issue  negotiable  paper  for  a  debt 
contracted  in  the  course  of  its  proper  business. 
Moss  v.  Oakley,  2  Hill,  265.  This  is  a  power 
incident  to  all  corporations,  and  no  provision 
in  its  charter  or  elsewhere,  merely  directing  a 
certain  form  in  affirmative  words,  should  be  so 
construed  as  to  take  away  the  power.  The 
draft  in  question  was  issued  by  the  agents  of 
the  defendants,*acting  according  to  the[*2(>(> 
usual  course  in  such  matters.  A  disavowal  by 
the  corporation,  if  allowed,  might  operate  as  a 
fraud  upon  the  plaintiff  and  upon  others.  The 
money,  when  drawn  for,  or  soon  after,  was  in 
possession  of  the  corporation  ;  and  it  stood  a 
debtor  to  the  plaintiff  pro  tanto. 

The  bill  was  not, on  its  face,  restricted  to  the 
particular  fund  arising  from  the  Bedford  road 
transaction;  yet,  for  re-imbursement,  the  treas- 
urer was  directed  to  charge  that  fund.  As  be- 
tween him  and  the  corporation,  this  was  his 
proper  resource;  and,  the  fund  being  exhaust- 
ed, he  no  longer  owed  it  as  a  duty  to  the  cor- 
poration to  pay.  He  accordingly  has  not  paid. 
At  times  he  was  in  funds;  but  finally  they  were 
all  withdrawn  by  warrants  from  the  corpora- 
tion itself,  the  drawer  of  the  bill  and  the  de- 


fendant in  this  suit. 


Yet  the  corporation  ob- 
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jects  that  the  bill  was  not  presented  in  due 
season,  and  that  it  has  had  no  notice  of  non- 
payment. Having  got  the  fund  into  their  own 
hands.it  appears  affirmatively  that  they  neither 
have  suffered  nor  can  suffer  anything  for  want 
of  either  presentment  or  notice.  Neither  was 
therefore  necessary.  Barker  v.  Anderson,  21 
Wend..  875;  Bk.  v.  Hughes,  17  Wend.,  94, 
97-99. 

JKne  trial  denied. 

Bill  of  exchange  — Statement  of  particular  fund. 
Distinguished— 4  Denio,  524;  81  N.  Y.,  481;  37  Am. 
Hep.,  520 :  27  Barb.,  186. 

followed— 15  Hun,  290,  291. 

Cited  in— 57  N.  Y.,  464 :  1  Abb.  App.  Dec.,  72 ;  67 
Barb.,  527;  2  Hilt,  275;  33  Wis.,  480:  20  Ind.,  9;  45  Wis., 
408;  30  Am.  Rep.,  767. 

.Municipal  corporation— Power  of,  to  wsme  negotia- 
ble paper,  etc.  Distinguished— 2  McAll.,  179, 180. 

Cited  in-10  N.  Y.,  457: 14  N.  Y.,  363;  15  N.  Y.,  218:  2 
Keyes,  142;  5  Barb.,  224:  25  Barb.,  170;  7  Leg.  Obs.,  76; 
78  Ind.,  197;  21  Kan.,  660. 


KELLEY  &  MARCY  «.  COWING. 

Courte  of  Law  Will  Not,  in  General,  Aid  in  En- 
forcing Injunctions  from  Chancery. 

In  general,  courts  of  law  will  not  lend  their  aid  in 
enforcing  injunctions  from  chancery;  nor  will  they 
ordinarily  take  any  notice  of  such  writs,  in  the 
course  of  proceedings  at  law.  Per  Nelson,  Ch.  J. 

H.  having  made  a  voluntary  assignment  of  all  his 
effects  for  the  benefit  of  creditors,  an  injunction 
was  obtained  on  a  bill  filed  against  him  and  the  as- 
signees restraining  them  from  collecting  or  receiv- 
ing any  debts  due  to  H. ;  after  which,  C.,  with  full 
knowledge  of  the  injunction,  paid  to  the  assignees 
the  amount  of  a  note  given  them  for  an  account 
which  H.  had  against  him.  Held,  in  an  action  on  the 
note  by  one  to  whom  it  was  transferred  after  it  be- 
came due,  that  the  payment  to  the  assignees  consti- 
tuted a  good  defense. 

Citations— 1  Hill,  649 :  1  Salk.,  322;  6  Mod.,  288  ;  2 
Burr.,  660;  1  Brod.  &  B.,  219;  3  Meriv.,  234. 

A  SSUMPSIT,  on  a  promissory  note  for 
A  $554.05,  dated  April  1,  1837,  payable  to 
2G7  *]  *John  Lay,  Jr. ,  Morris  Butler  and  A.  H. 
Patterson,  assignees  of  Hempsted  &  Keeler,  or 
order,  four  months  from  date.  The  note  was 
indorsed  by  the  payees  to  D.  Tillinghast,  who 
afterwards  indorsed  it  in  blank.  The  defense 
was  payment.  The  cause  was  referred  to  a 
sole  referee,  and,  on  the  hearing  before  him, 
the  facts  proved  were  as  follows  :  March  28, 
1837,  Hempsted  &  Keeler  executed  to  Lay, 
Butler  and  Patterson,  a  voluntary  assignment 
of  all  their  effects  for  the  benefit  of  creditors. 
Among  the  effects  so  assigned  was  an  account 
against  the  defendant,  for  which  the  note  in 
question  was  given.  August  4,  1837,  oneBar- 
num  filed  a  creditor's  bill  in  the  Court  of  Chan- 
cery against  Hempsted  &  Keeler  and  their  as 
signees  ;  whereupon  an  injunction  was  issued 
restraining  them  from  collecting  or  receiving 
the  debts  due  H.  &  K.  In  September  follow- 
ing, after  the  service  of  the  injunction,  the  de- 
fendant paid  to  the  assignees  the  amount  due 
on  the  note  in  question  ;  but  they  refused  to 
deliver  it  up,  alleging  that  the  injunction  re- 
strained them  from  parting  with  it.  The  mon- 
ey received  of  the  defendant  was  paid  to  the 
Clinton  Bank  in  satisfaction  of  a  judgment  in 
its  favor  against  Hempsted  &  Keeler.  Bar- 
mini's  judgment  against  Hempsted  &  Keeler 
amounted  to  $610.68;  and  the  receiver  appoint- 
ed in  the  chancery  suit  [D.Tillingbast]  collected 
over  $1,200,  for  which  he  had  not  yet  accounted. 
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A  decree  was  finally  obtained  in  the  chan- 
cery suit,  setting  aside  the  assignment  as  fraud- 
ulent. July  25,  1838,  another  bill  was  filed  by 
one  N  i  Irs  against  the  same  parties,  and  a  com- 
mon receiver  appointed  for  both  suits.  This 
last  receiver  sold  the  note  in  question  to  one 
Masteu  for  $20,  and  he  transferred  it  to  the 
plaintiffs.  The  referee  reported  in  favor  of  the 
plaintiffs,  and  the  defendant  now  moved  to  set 
aside  the  report. 

,  for  defendant. 

Mr.  J.  G.  Masten,  for  plaintiffs. 

*By  the  Court,  Nelson,  Ch.  J.    The  [*268 

only  question  in  the  case  is,  whether  the  pay- 
ment of  the  note  is  to  be  regarded  as  having 
been  made  by  the  defendant  in  his  own  wrong, 
by  reason  of  the  injunction  restraining  the 
payees  from  collecting  or  receiving  the  debts 
due  Hempsted  &  Keeler. 

It  is  a  general  rule,  that  courts  of  law  will 
not  lend  their  aid  to  enforce  injunctions  from 
chancery;  nor  do  they  ordinarily  take  any  no 
tice  of  such  writs  in  the  course  of  proceedings 
in  suits  at  law.  The  case  of  Burl  v.  Mapes,  1 
Hill,  649,  is  an  authority  to  show  that,  if  the 
payees  of  the  note  in  question  had  instituted  a 
suit  in  this  court  against  the  defendant,  we 
should  not  have  received  the  facts  now  set  up 
to  avoid  the  effect  of  the  payment,  in  bar  of 
the  action;  and  I  do  not  see,  therefore,  how  we 
can  consistently  say  that  payment  was  not  well 
made.  We  should  have  allowed  the  plaintiffs 
to  go  on  with  the  suit,  and  left  the  Court  of 
Chancery  to  deal  with  them  as  it  saw  fit.under 
the  particular  circumstances  of  the  case.  That 
court  might  have  excused  the  act  and  over- 
looked the  breach  of  its  process;  at  all  events, 
we  do  not  assume  the  office  of  determining 
what  shall  or  shall  not  be  the  effect  or  conse- 
quences of  such  a  breach  of  its  process.  It  is 
enough  that  the  Court  of  Chancery  possesses 
ample  power  to  punish  any  unwarrantable  in- 
terference with  or  violation  of  its  mandates, 
and  does  not  need  the  aid  of  this  court.  The 
aggrieved  party  has  yet  an  opportunity  to  reach 
the  assignees,  and  may  be  remunerated  for  all 
his  damages  by  the  infliction  of  proper  fines,if 
the  case  be  one  which,  in  the  ordinary  course 
of  proceedings  and  in  the  exercise  of  a  nound 
discretion,  would  be  regarded  as  demanding 
the  interference  of  the  Court  of  Chancery. 

In  Booth  v.  Booth.l  Salk.,  322;  8.  C.,  6  Mod., 
288,  the  court  set  aside  an  execution  which  had 
been  issued  after  the  expiration  of  a  year  with- 
out a  scire  facias;  and  this, though  the  plaintiff 
had  been  tied  up  by  an  injunction  issued  on 
the  defendant's  application.  The  court  said 
they  could  not  take  notice  of  chancery  injunc- 
tions. In  Michel  v.  Cue.  2  Burr.,  *G60,  [*26O 
the  judges  refused  to  set  aside  an  execution, 
under  like  circumstances;  not,  however  on  the 
ground  that  the  court  was  bound  to  notice  the 
injunction,  but  for  the  reason  that  the  party 
should  not  be  allowed  to  take  advantage  of  his 
own  act  in  delaying  the  plaintiff.  In  Oorton 
v.  Dyson,  1  Brod.  &B.,  219,  the  court  enter- 
tained the  argument  of  a  cause,  notwithstand- 
ing an  injunction  in  the  Court  of  Exchequer 
against  all  further  proceedings  in  the  C.  B. 
And  I  observe  also  that, in  Franklin  v.  Thomas, 
3  Meriv., 234,  it  was  said  to  have  been  the  opin- 
ion of  Ld.  Thurlow,  that  where  an  injunction 

HILL  4. 


1843 


KELLEY  v.  COWING. 


269 


is  obtained, even  after  execution  levied, though 
it  is  a  breach  of  it  for  the  party  to  call  upon 
the  sheriff  to  pay  over  the  money  ;  yet,  if  he 
voluntarily  pay,  it  is  no  breach  of  the  injunc- 
tion to  receive  it.  Ld.  Eldon  thought  that,  in 
such  a  case,  the  person  receiving  the  money 
would  be  ordered  to  pay  it  into  court.  In  the 
case  before  us,  the  defendant  was  not  made  a 
party,  nor  was  he  enjoined;  and  it  would  seem 
from  the  doctrine  of  Ld.  Thurlow,  that  the 
payment  by  the  defendant  would,  even  in  the 
Court  of  Chancery,  be  a  discharge  of  the  debt. 
Much  more  must  it  be  so  regarded  in  a  court 
of  law. 

Unless  we  are  bound  by  some  settled  princi- 
ples of  law  to  take  notice  of  this  injunction, 
and  I  think  we  are  not,  it  will  certainly  lead 
to  a  more  just  and  equitable  arrangement  in 
respect  to  all  parties  concerned,  for  the  plaint- 
iffs to  appeal  to  the  tribunal  whose  process  has 
been  disregarded.  It  seems  that  this  money 
has  been  in  fact  applied  in  payment  of  a  debt 
due  from  Hempsted  &  Keeler,  to  whose  estate 
the  note  belonged;  and  if  the  defendant  should 
now  be  held  accountable  for  the  money,  this 
consideration  might  go  to  mitigate  his  loss. 
Again;  possibly  the  Court  of  Chancery  would 
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be  disposed  to  follow  out  the  idea  of  Ld.  El- 
don,  and  call  upon  the  Clinton  Bank  for  the 
whole  or  a  part  of  the  money.  The  powers 
of  that  court  over  all  the  parties  concerned  in 
the  payment  and  receipt  of  the  money  upon 
the  note  in  question, are  much  more  ample  and 
extensive  than  those  possessed  by  courts  of 
law.  *In  the  exercise  of  those  pow-  [*27O 
ers.the  former  court  would  be  enabled  to  bring 
out  a  more  full  development  of  the  circum- 
stances connected  with  the  whole  matter  than 
can  possibly  be  done  here.  It  might,  perhaps, 
regard  the  trifling  sum  for  which  the  note  was 
sold  by  the  receiver.  These  considerations  should 
induce  us  to  leave  the  question  of  a  breach  of 
the  injunction,  and  its  effect,  to  the  exclusive 
cognizance  of  the  Court  of  Chancery. 

I  am  of  opinion,  therefore,  as  well  upon  the 
fitness  and  propriety  of  the  thing,  as  upon  au- 
thority, that  we  cannot  take  notice  of  the  in- 
junction and,  consequently,  that  a  valid  pay- 
ment of  the  note  was  established.  The  report 
of  trie  referee  must  be  set  aside;  costs  to  abide 
the  event. 

Ordered  accordingly. 

Cited  in— 72  N.  T.,  506 :  28  Am.  Rep.,  170;  48  Super., 
395. 
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271*]  *HANFORD  v.  ARTCHER. 

Sales — Possession  Retained  by  Vendor — Fraud 
— Statutes — Erroneous  Charge  to  Jury — Qood 
Faith — Fraudulent  Intent — Proof  of  Consid- 
eration— Rebuttal  of  Presumption  of  Fraud, 
Raised  by  Statute —  Constructirte  Change  of 
Possession,  Insufficient — Mortgage —  Replevin 
— Practice —  Objections,  Not  Taken  at  the  Trial, 
Are  Waited. 

The  question  being  whether  the  plaintiff's  title  to 
goods  in  dispute,  which  he  claimed  by  virtue  of  an 
absolute  sale,  was  fraudulent  as  against  the  vend- 
or's creditors  under  2  R.  S.,  136,  sec.  5,  it  appearing 
that  no  change  of  possession  .had  taken  place,  the 
circuit  judge  told  the  jury  to  inquire  if  any  good 
reason  had  been  shown,  which  they  could  approve, 
why  the  possession  had  not  been  changed,  etc.; 
whereupon  a  verdict  was  rendered  in  favor  of  the 
defendant.  Held,  that  the  charge  was  erroneous  as 
tending  to  mislead  the  jury  from  the  true  point  of 
inquiry,  viz.:  the  bona  fides  of  the  transaction ;  and 
this,  though  the  circuit  judge,  in  a  previous  part  of 
his  charge,  had  read  the  statute  to  the  jury,  telling 
them  that  the  question  9f  fraudulent  intent  was 
one  of  fact  for  their  decision. 

Wai  worth.  Chancellor,  dissented,  holding  that  the 
party  claiming  under  an  absolute  sale  must,  in  ad- 
dition to  other  proof  of  the  foona  fides  of  the  trans- 
action, furnish  a  satisfactory  excuse  to  the  court 
and  jury  for  the  want  of  a  change  of  possession ; 
and  that  the  charge  in  this  respect  was,  therefore, 
proper. 

The  circuit  judge  should  have  told  the  jury  to  in- 
quire whether  it  had  been  shown  on  the  part  of  the 
plaintiff  that  the  sale  was  made  in  good  faith,  and 
without  any  intent  to  defraud  creditors  or  subse- 
quent purchasers.  Per  Bradisb,  President. 
5872*]  *Walworth,  Chancellor,  was  of  opinion  that, 
upon  the  whole  charge  taken  together,  the  question 
of  fraud  or  no  fraud  was  fairly  submitted  to  the 
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The  statute  has  not  undertaken  to  define  what 
shall  be  sufficient  to  prove  good  faith  or  an  absence 
of  intent  to  defraud ;  but  has  left  this  to  be  Meter- 
mined  by  the  jury,  under  the  direction  of  the  court, 
from  such  competent  and  relevant  testimony  as  is 
presented  to  them  according  to  the  ordinary  and 
established  rules  of  evidence.  Per  Bradish,  Presi- 
dent. 

The  power  of  the  court  to  decide  as  to  the  com- 
petency and  relevancy  of  the  evidence  offered  in 


NOTE.— 1.  Sales  and  mortgages— Possession  retained 
hy  the  vendor  or  mortgagor— Fraud.  For  a  full  dis- 
cussion, see  Smith  v.  Acker,  23  Wend.,  653,  note,  and 
notes  cited. 

2.  Practice — New  trial— Objections  not  taken  at  the 
trial,  not  a  ground  for.  See  Ryerss  v.  Wheeler,  26 
Wend.,  437,  note. 
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such  case,  has  not  been  impaired  by  the  statute. 
Per  Bradish,  President. 

The  court,  however,  must  decide  in  view  of  the 
proper  issue ;  i.  e.,  with  reference  to  the  tendency 
of  the  evidence  to  show  good  faith  and  an  absence 
of  fraudulent  intent,  and  not  with  reference  to  the 
mere  question  whether  delivery  was  practicable. 
Per  Hopkins.Senator.'Bradish.President.concurring. 

Proof  of  a  valuable  consideration  or  an  honest 
debt  is  essential  to  show  good  faith ;  and  if  such 
proof  be  not  given,  the  court  may  refuse  to  put  the 
case  to  the  jury,  or  may  set  aside  the  verdict  where 
one  has  been  given  affirming  the  validity  of  the 
transaction.  Per  Hopkins,  Senator. 

The  proof  of  consideration  must  go  beyond  a 
mere  paper  acknowledgment  of  it,  such  as  would 
be  binding  between  the  parties.  Per  Hopkins,  Sen- 
ator. 

Over  and  above  evidence  of  consideration  or  an 
honest  debt,  the  statute  contemplates  something 
further;  i.  e.,  proof  of  circumstances  showing  ab- 
sence of  an  intent  to  defraud  creditors,  etc.  Per 
Hopkins,  Senator. 

For  this  purpose,  facts  tending  to  characterize  the 
transaction  as  having  occurred  in  the  ordinary 
course  of  fair  dealing,  are  relevant ;  e.  g.,  circum- 
stances of  publicity  accompanying  and  following 
it,  etc.  Per  Hopkins,  Senator. 

So,  as  to  facts  tending  to  show  that  the  party 
leaving  the  possession  unchanged  was  actuated  by 
motives  of  humanity;  e.  a.,  a  laudable  desire  to  con- 
tribute to  the  comfortable  support  of  a  near  rela- 
tive or  friend,  or  to  aid  him  in  a  lawful  business, 
etc.  Per  Hopkins,  Senator ;  Walworth,  Chancellor, 
contra. 

Proof  that  a  sale  or  mortgage  of  chattels  is  found- 
ed on  a  sufficient  consideration.will  not  of  itself  re- 
but the  presumption  of  fraud  arising  from  the 
want  of  a  change  of  possession ;  and  unless  more 
be  proved,  the  judge  is  not  required  to  submit  the 
cause  to  the  jury.  Per  Walworth,  Chancellor. 

Evidence  which  will  be  sufficient  to  show  good 
faith  and  an  absence  of  intent  to  defraud,  will  also 
conclusively  rebut  the  presumption  of  fraud  which 
the  statute  raises  from  non-delivery  of  possession  ; 
and,  therefore,  no  additional  evidence  is  necessary 
to  account  for  such  non-delivery.  Per  Bradish, 
President,  and  Hopkins,  Senator. 

A  full  and  free  power  of  disposal  of  chattels  is,  in 
general,  an  essential  and  inherent  incident  of  own- 
ership ;  and  a  vendee  or  assignee  has  the  same  right 
to  leave  them  in  the  possession  of  the  vendor,  pro- 
vided there  be  no  want  of  good  faith  and  no  intent 
to  defraud  creditors,  etc.,  that  he  would  have  to 
take  them  into  bis  own  possession  or  to  leave  them 
with  a  third  person.  Per  Bradish,  President. 

History  of  the  latf  relating  to  conveyances  of 
chattels  made  to  defraud  creditors,  *etc.,  and  [*273 
various  English  and  American  cases  on  that  sub- 
ject, commented  on.  Per  Bradish,  President. 

The  case  of  Smith  v.  Acker,  23  Wend.,  663.  re- 
viewed, explained  and  approved.  Per  Bradish,  Pres- 
ident, and  Hopkins,  Senator. 

The  same  case  reviewed  and  further  explained  by 
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Walworth,  Chancellor,  and  his  reasons  for  the  vote 
there  given  by  him,  stated. 

The  case  of  Cole  v.  White,  26  Wend.,  511,  reviewed 
and  commented  on.  Per  Walworth,  Chancellor. 

How  far  the  decisions  of  this  court  are  to  be  re- 
garded as  authoritative  expositions  of  the  law,  and 
binding  as  such  upon  other  courts  in  similar  cases, 
discussed  and  considered.  Per  Bradish,  President, 
and  Hopkins,  Senator. 

The  words  "actual,  etc.,  change  of  possession"  in 
2  R.  S.,  136,  sec.  5,  are  to  be  interpreted  literally,  and 
will  not  be  satisfied  by  a  mere  legal  or  constructive 
delivery.  Per  Hopkins,  Senator. 

Accordingly,  though  the  vendor  be  suffered  to 
remain  in  possession  in  good  faith,  as  clerk  of  the 
vendee,  this  will  not  relieve  the  latter  from  the  onus 
of  proving  good  faith  in  other  respects.  Per  Hop- 
kins, Senator. 

For  the  purpose  of  rebutting  the  presumption 
which  the  statute  raises  from  the  want  of  a  change 
of  possession,  it  is  not  proper  to  ask  the  vendor,  in 
general  terms,  whether,  so  far  as  he  is  concerned, 
there  was  any  actual  fraud  in  the  whole  transac- 
tion. Per  Hopkins,  Senator  and  Walworth,  Chan- 
cellor. 

Semble,  that  the  interest  of  a  mortgagor  in  per- 
sonal property  may  be  lawfully  seized  and  sold  on 
a  fl.  fa.  against  him,  subject  to  the  claim  of  the 
mortgagee,  at  any  time  before  the  latter  has  exer- 
cised his  right  of  reducing  the  property  to  posses- 
sion. Per  Walworth  Chancellor. 

At  all  events,  replevin  in  the  cepit  will  not  lie  by 
the  mortgagee  against  the  sheriff  for  the  mere  act 
of  levying  under  such  circumstances.  Semble.  Per 
Walworth,  Chancellor. 

Qucere,  however,  whether  the  action  will  not  lie, 
where  the  sheriff  levies  upon  the  whole  interest  in 
the  property.  Per  Hopkins,  Senator. 

In  general,  objections  not  made  at  the  trial  can- 
not be  urged  on  a  writ  of  error.  Per  Walworth, 
Chancellor,  and  Hopkins,  Senator. 

Qucere,  if  this  be  so  as  to  objections  which  could 
not  have  been  obviated  at  the  trial,  had  they  been 
raised.  Per  Walworth,  Chancellor. 

A  judgment  will  not  be  reversed  on  error,  merely 
because  the  judge  who  pronounced  it  gave  an  er- 
roneous or  insufficient  reason  therefor.  Per  Wal- 
worth, Chancellor. 

Citations— 1  Hill,  438,  455 ;  23  Wend.,  653 ;  17  Wend., 
53,  54,  492;  16  Wend.,  523,  529 ;  2  R.  S..  72,  sec.  4.  2d 
ed.;  136,  sec.  5  ;  137,  sec.  4;  366,  sec.  20;  3  Hill,  348; 
26  Wend.,  511;  3  R.  S.,  658,  2d  ed.;  5  Cow.,  67;  3 
Johns.  Ch.,  481 ;  9  Johns.,  337,  344 ;  5  Johns.,  258 ;  8 
Johns.,  446,  452;  3  Cow..  166,  188;  20  Wend.,  507, 
521 ;  2  Hall,  63 ;  1  Hoffm.  Ch.,  447 ;  1  Phil.  Ev.,  15 ;  18 
Wend.,  353 ;  2  Hill.  628 ;  19  Wend.,  444 ;  24  Wend., 
116 :  50  Edw.  III.,  ch.  6  ;  3  Hen.  VII.,  ch.  4 ;  13  Eliz. 
ch.  5;  27  Eliz.,  ch.  4;  Cowp.,  432.  434,  705;  2  T.  R., 
587 ;  1  Brod.  &  B.,  506 ;  3  T.  R.,  620,  n. ;  8  Wend., 
375,  379  ;  2.Kent,  Com.,  520, 526,  529,  n.,  2d  ed.;  1  Cr., 
309  ;  11  Wh..  213;  2  Hayw.,  126,  224;  1  Hawks,  320, 
341 :  2  N.  H.,  13;  1  Burr.,  484;  3  N.  H..  415,  425,  427. 
428  ;  5  N.  H.,  545.  547 ;  15  Mass.,  244  ;  1  Pick.,  288,  295; 
17  Johns.,  332;  2  Cow.,  431 ;  7  Cow.,  304,  732 ;  8  Cow., 
406,435;  2  Wend.,446, 449, 596;  4  Wend.,300;  7  Wend.,436. 

ON  error  from  the  Supreme  Court.  The  ac- 
tion in  that  court  was  replevin,  brought  by 
Hanford  against  Artcher  for  certain  goods 
claimed  by  the  former  under  a  sale  made  to 
him  by  the  assignees  of  one  Norton.  Artcher, 
being  sheriff,  seized  the  goods  under  a  fi.  fa. 
against  Norton,  insisting  that  Hanford's  title 
was  fraudulent  and  void  as  against  Norton's 
274*J  creditors.  *Judgment  was  rendered  by 
the  court  below  in  favor  of  Artcher.  The  pro- 
ceedings there,  together  with  the  leading  facts 
of  the  case,  are  stated  in  1  Hill,  347.  Some  ad- 
ditional particulars  relating  to  the  circuit 
judge's  charge  to  the  jury,  upon  which  the 
case  seems  finally  to  haveturned.will  be  found 
in  the  opinions  of  Bradish,  President,  and  Hop- 
kins, Senator. 

Messrs.  O.  Meads  and  M.  T.  Reynolds, 
for  plaintiff  in  error. 

Mr.  J.  Van  Buren,  for  defendant  in  error. 

Walworth.  Chancellor.  This  is  one  of  that 
interminable  class  of  cases  arising  upon  the 
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construction  of  the  section  of  the  Revised  Stat- 
utes declaring,  that  sales  and  assignments  of 
goods  and  chattels  shall  be  presumed  to  be 
fraudulent  when  not  accompanied  by  an  im- 
mediate delivery  and  an  actual  and  continued 
change  of  possession.  In  the  cases  which  have 
heretofore  come  before  this  court  for  decision, 
the  complaint  of  the  plaintiffs  in  error  has 
been,  that  the  court  below  assumed  to  decide 
upon  the  sufficiency  of  the  evidence  offered  to 
rebut  the  presumption  of  fraud,  and  had  not 
submitted  the  question  as  to  the  fraudulent  in- 
tent to  the  jury  as  a  fact;  of  which  fact,  as  it 
was  supposed,  another  provision  of  the  statute 
had  made  the  jury  the  exclusive  judges.  But 
in  the  case  now  before  us  the  principal  com- 
plaint is,  that  the  circuit  judge  left  too  much 
to  the  decision  of  the  jury,  by  instructing  them 
that  it  was  for  them  to  decide  whether  there 
was  any  good  reason  shown,  which  they  could 
approve,  why  there  had  not  been  an  immedi- 
ate delivery  and  an  actual  and  continued 
change  of  possession. 

In  the  case  of  Butter  v.  Van  Wyck,  1  Hill, 
438,  the  Supreme  Court  has  erroneously  as- 
sumed that  in  Smith  v.  Acker,  23  Wend.,  653, 
a  majority  of  the  members  of  the  court  had  de- 
cided, that  proof  that  a  chattel  mortgage  or  a 
sale  of  property  was  founded  upon  a  sufficient 
consideration,  was  of  itself  enough  to  rebut 
the  presumption  of  fraud  arising  from  a  want 
*of  change  of  possession;  and  that,  if  [*275 
a  consideration  was  proved,  whether  any  ex- 
cuse for  the  continuance  of  the  possession  was 
given  or  not,  the  question  of  fraudulent  in- 
tent must  be  submitted  to  the  jury,  as  a  matter 
of  which  they  were  the  exclusive  judges. 
The  property,  in  the  case  of  Butler  v.  Van 
Wyck,  was  levied  on  in  the  possession  of  the 
mortgagor,  as  in  the  case  of  Smith  v.  Acker; 
and  as  nothing  is  said  about  it  in  the  opinions 
of  Justices  Bronson  and  Cowen,  they  probably 
came  to  the  conclusion  that  this  court  had  also 
overruled  their  decision  on  this  point  in  Ran- 
dall v.  Cook,  17  Wend.,  54,  and  had  decided 
that  an  action  of  replevin  for  an  unlawful  tak- 
ing could  be  sustained  against  the  sheriff  for 
levying  upon  mortgaged  property  in  the  hands 
of  the  mortgagor,  before  the  mortgagee  had 
attempted  to  assert  his  right  to  the  possession 
by  virtue  of  the  mortgage.  I  am  satisfied, 
however,  that  neither  of  those  questions  was 
intended  to  be  decided  by  a  majority  of  the 
members  of  this  court  in  the  case  of  Smith  v. 
Acker.  Although  the  report  of  that  case  now 
contains  an  elaborate  opinion  of  one  of  the 
senators  upon  this  last  question,  it  will  be  seen, 
by  a  reference  to  the  opinion  itself,  that  it  must 
have  been  prepared  after  that  cause  was  de- 
cided. And  that  the  fact  is  so,  will  be  recol- 
lected by  such  of  the  members  of  this  court  as 
were  present  when  the  judgment  in  that  case 
was  given.  That  opinion,  therefore,  cannot 
be  considered  as  having  been  adopted  by  the 
other  members  of  this  court  who  voted  for  a 
reversal  of  the  decision  of  the  court  below, 
and  who  never  heard  of  it  until  it  appeared  in 
the  printed  reports. 

To  understand  the  extent  of  the  decision  in- 
tended to  be  made  in  the  case  of  Smith  v.  Acker, 
a  short  explanation  appears  to  be  necessary. 
That  case  was  not  argued  in  thiscourt.but  was 
submitted  upon  very  imperfect  briefs  just  at 
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the  close  of  the  session  for  the  hearing  of  argu- 
ments, probably  with  a  view  of  obtaining  a 
speedy  decision  of  the  question  upon  which 
the  justices  of  the  Supreme  Court  had  differed 
in  Doane  v.  Eddy,  16  Wend.,  528  ;  or  rather 
what  some  persons  supposed  the  Supreme 
Court  had  intended  to  decide  in  that  and  other 
27O*]  cases;  *viz. :  that  nothing  short  of  a 
physical  impossibility  would  be  sufficient  to 
excuse  the  immediate  delivery  of  the  property, 
and  rebut  the  legal  presumption  of  fraud.  And 
it  will  be  seen  by  the  report  of  the  case  of  Smith 
v.  Acker,  that  the  written  opinions  of  Senators 
Edwards  and  Hopkins  were  confined  to  that 
question  alone.  Nor  had  any  other  member  of 
the  court  except  myself  looked  into  the  record 
for  the  purpose  of  ascertaining  whether  the  de- 
cision of  the  cause  at  the  circuit  necessarily 
turned  upon  that  question. 

As  it  is  a  well  settled  principle  that  if  the 
court  below  has  given  the  proper  judgment  in 
the  case.it  cannot  be  reversed  on  a  writ  of  error, 
although  the  court  or  judge  who  decided  the 
cause  has  given  an  insufficient  or  erroneous 
reason  therefor,  I  considered  it  my  duty  to  look 
into  the  error  book  for  the  purpose  of  seeing 
whether  the  nonsuit  in  that  case  was  properly 
granted.  Upon  that  examination  I  found,  or 
supposed  I  f  ound.two  unanswerable  objections 
to  the  plaintiff's  right  to  recover  in  that  suit  ; 
one  of  which  at  least  was  of  such  a  nature  that 
it  could  not  possibly  have  been  obviated  at  the 
circuit,  even  if  the  opinion  of  the  judge  was 
wrong  upon  the  question  on  which  he  based 
the  nonsuit.  Having  very  little  time  for  in- 
vestigating the  important  principle  involved  in 
what  was  deemed  the  main  question, and  wish- 
ing to  hear  it  fully  argued,  1  did  not,  therefore, 
examine  it  at  all,  but  placed  my  vote  in  favor 
of  the  affirmance  of  the  judgment  upon  the 
other  grounds. 

One  of  those  grounds  was,  that  the  Statute 
of  1833  had  declared  that  a  chattel  mortgage, 
which  was  not  accompanied  by  an  immediate 
delivery  of  the  property,  should  be  absolutely 
void  as  against  creditors, unless  such  mortgage 
was  filed  in  the  clerk's  office  as  directed  by 
that  Act ;  and  that,  as  the  mortgage  under 
which  the  plaintiffs  claimed  had  not  been  filed, 
without  unreasonable  delay  after  it  was  exe- 
cuted, the  Statute  of  1833  had  made  it  absolute- 
ly void  as  against  creditors.  But  what  I  con- 
sidered a  more  clear  and  unanswerable  objection 
to  the  right  of  the  plaintiffs  to  recover,  in  Smith 
v.  Acker,  was,  that  the  Revised  Statutes  had 
277*]  made  it  the  duty  of  the  sheriff  *to  levy 
upon  the  interest  of  a  defendant  in  goods 
pledged  for  the  payment  of  a  debt.  2  R.  S., 
366,  sec.  20.  And  as  the  sheriff  had  levied  upon 
the  property  then  in  question  in  the  hands  of 
the  mortgagor,  and  btfore  the  plaintiffs  had 
claimed  andexercised  the  right  to  reduce  it  to 
possession  by  virtue  of  their  mortgage,  an  ac- 
tion of  replevin  for  merely  levying  upon  the 
property  could  not  be  sustained  ;  and  if  the 
sheriff  had  wrongfully  detained  the  property 
from  the  mortgagees,  after  such  levy,  that  a 
different  action  for  the  improper  detention  of 
the  property  should  have  been  brought.  See, 
17  Wend.,  54,  and  3  Hill,  348  I  also  referred 
the  court  to  the  notes  of  the  revisers,  to  show 
that  the  20th  section  of  the  article  of  the  Re 
vised  Statutes,  in  relation  to  executions  against 
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property,  2  R.  8.,  366,  was  intended  to  place 
the  right  to  sell  personal  property  mortgaged 
and  continuing  in  the  possession  of  the  mort- 
gagor, upon  the  same  footing  as  real  estate 
mortgaged,  while  it  continued  in  the  possession 
of  the  mortgagor.  And  1  think  I  succeeded  in 
satisfying  most  of  the  members  of  this  court 
that  by  the  statute  the  sheriff  was  authorized 
to  levy  upon  mortgaged  property  thus  situated, 
and  to  sell  the  right  of  the  mortgagor  in  the 
same,  subject  to  the  right  or  claim  of  the  plaint- 
iffs if  they  had  any;  leaving  the  question  as  to 
their  right,  and  the  extent  of  it,  to  be  settled 
between  them  and  the  purchaser.  The  report 
of  the  case  shows  that  some  of  those  members 
thought  with  me,  that  the  nonsuit  was  rieht 
upon  that  ground  ;  as  the  objection  was  one 
which,  if  raised  at  the  circuit,  could  not  have 
been  obviated  by  the  plaintiffs.  But  the  rest 
of  the  court  thought  that  question  could  not  be 
raised  on  the  writ  of  error  ;  inasmuch  as  the 
judge  at  the  circuit  had  placed  his  decision 
upon  another  ground.  Nothing,  therefore.can 
be  considered  as  having  been  decided  in  that 
case  beyond  this  :  that  where  the  prima  facie 
evidence  of  fraud,  arising  from  the  non-deliv- 
ery of  the  property,  is  rebutted  by  proof  that 
the  whole  transaction  was  fair  and  honest,  and 
that  there  was  no  intention  to  delay  or  hinder 
creditors  in  the  collection  of  their  debts,  it  is 
not  absolutely  necessary  to  show  the  impossi- 
bility *pf  an  immediate  delivery  of  the  [*278 
possession  of  the  property,  in  addition  to  such 
proof. 

The  case  of  Cole  v.  White,  26  Wend.,  511, was 
decided  upon  a  different  ground.  The  prop 
erty  mortgaged  in  that  case  was  an  undivided 
interest  in  a  vessel  which  was  absent  on  a  voy- 
age to  the  upper  lakes  at  the  time  of  the  execu- 
tion of  the  mortgage  ;  and  the  vessel  was  also 
run  for  the  season  by  the  mortgagors  upon  the 
joint  account  of  themselves  and  the  other  own 
ers.  An  immediate  delivery  of  the  property  to 
the  mortgagees  was  therefore  not  only  impos 
sible,  from  the  absence  of  the  vessel, but  would 
also  have  been  inconsistent  with  the  rights  of 
the  other  part  owners,  who  were  authorized  to 
insist  upon  the  performance  of  the  agreement 
to  run  the  vessel  for  the  season,  on  the  joint 
account  of  the  owners.  I  placed  my  vote,  in 
that  case,  also  upon  the  ground  that  the  admis- 
sion of  the  plaintiff's  counsel  that  the  debt  for 
which  the  mortgage  was  given  was  actually 
due  and  that  the  mortgage  was  given  at  the  so- 
licitation of  the  mortgagees  for  the  purpose  of 
securing  that  debt,  was  equivalent  to  an  ad- 
mission that  the  security  of  the  debt  was  the 
sole  object  of  the  giving  of  the  mortgage,  and 
not  the  ostensible  object  merely. 

There  is  nothing,  therefore,  in  either  of  the 
decisions  referred  to,  from  which  it  can  prop- 
erly be  inferred  that  a  majority  of  the  mem- 
bers of  the  court  ever  intended  to  decide  that, 
upon  mere  proof  that  a  sale  or  assignment  of 
goods  was  upon  an  adequate  consideration, the 
jury  was  legally  authorized  to  find  that  the  sale 
or  assignment  was  valid,  although  it  was  not 
accompanied  by  an  immediate  delivery  of  the 
property  and  an  actual  and  continued  change 
of  possession.  On  the  contrary,  Senator  Hop- 
kins, in  his  opinion  in  Smith  v.  Acker, distinctly 
states  that  the  statute  throws  the  onus  upon  the 
party  claiming  under  the  sale  or  morlgage.not 
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accompanied  with  an  actual  delivery  of  posses- 
sion, of  proving  not  only  that  the  transaction 
was  in  good  faith,  for  a  good  and  valuable  con- 
sideration, but  also  such  circumstances  of  pub- 
279*]  licity  and  reasonableness  *as  to  amount, 
time,  value  and  quantity  of  property,  difficulty 
or  inconvenience  of  removal,  advantages  of 
allowing  it  to  remain,  or  other  circumstances 
agreeable  with  the  ordinary  course  of  business 
and  fair  dealing,  as  shall  satisfy  the  jury  that 
there  was  not  any  intent  to  defraud,  hinder.or 
delay  creditors.  And  even  in  the  published 
opinion  of  Senator  Verplanck,  who  I  believe 
has  gone  as  far  as  any  member  of  this  court 
has  ever  yet  gone  in  sustaining  sales  and  assign- 
ments of  property  without  a  change  of  posses- 
sion, he  says:  "A  valuable  consideration, when 
satisfactorily  proved,  affords  a  strong  indica- 
tion of  good*  faith;  but  still,  this  alone  may  not 
be  inconsistent  with  the  possible  existence  of  a 
collusive  design  to  impose  upon  others.  As  it 
is  to  be  made  manifest  that  there  was  no  such 
design,  there  should  be  evidence  of  some  fact 
inconsistent  with  that  intent."  It  is  true  he 
follows  this  by  an  intimation  that  proof  of 
mere  family  kindness  will  be  sufficient  to  rebut 
the  presumption  of  fraud,  or  proof  of  other 
facts  which  could  always  be  adduced  by  the 
parties  to  a  fraudulent  sale;  the  effect  of  which 
construction  of  the  statute  would  be  to  defeat 
the  whole  object  and  intent  of  the  Legislature. 
The  Legislature  has  declared  that  the  ques- 
tion of  fraudulent  intent,  in  all  cases  arising 
under  the  statute,  shall  be  a  question  of  fact; 
not,  as  some  have  erroneously  supposed,  a 
question  which  must  in  all  cases  be  submitted 
to  the  jury, whether  there  is  or  is  not  sufficient 
legal  evidence  to  support  the  charge  of  fraud 
on  the  one  hand  or  to  rebut  it  on  the  other, 
where  the  onus  of  disproving  it  is  thrown  by 
law  upon  the  purchaser  or  mortgagee.  But  the 
Legislature  has  merely  declared  the  question 
of  fraud  to  be  one  of  fact,  as  contradistin- 
guished from  a  question  of  law.  To  elucidate 
this  distinction,  it  is  only  necessary  to  allude 
to  the  case  which  gave  rise  to  the  provision  of 
the  Revised  Statutes  declaring  that  the  ques- 
tion of  fraudulent  intent  shall  be  one  of  fact. 
See,  3  R.  S.,  658,  2d  ed.  In  that  case,  Jack- 
son v.  Seward,  5  Cow.,  67,  a  father  who  owed 
some  debts  and  had  a  large  property,  made  a 
28O*]  voluntary  conveyance  *or  gift  of  a 
part  of  his  property  to  one  of  his  sons,  but 
leaving,  as  he  then  supposed,  ample  funds  in 
his  own  possession  and  control  to  pay  all  his 
debts,  and  to  provide  for  the  future  support  of 
himself  and  his  family.  From  unforeseen  oc- 
currences he  was  subsequently  charged  and 
rendered  personally  responsible  for  a  large 
debt  arising  from  a  contingent  liability  created 
before  the  conveyance.  And  though  it  was  ad- 
mitted on  the  trial,  and  was  afterwards  found 
in  the  form  of  a  special  verdict,  that  the  con- 
veyance was  made  without  any  intention  of 
delaying  or  defrauding  any  of  his  creditors, 
the  Supreme  Court,  in  accordance  with  the  de- 
cision of  Chancellor  Kent  in  Reade  v.  Living- 
ston, 3  Johns.  Ch.,481,  held  that  the  voluntary 
deed  to  the  son  was  fraudulent  in  law  as 
against  creditors  then  existing,  and  that  no 
proof  could  rebut  the  legal  presumption  of 
such  fraudulent  intent.  The  correctness  of 
those  decisions  was  questioned  when  the  case 


of  Seward  v.  Jackson  came  before  this  court, 
though  the  decision  here  appears  to  have 
turned  upon  a  different  question.  It  is  admit- 
ted, however,  by  the  revisers,  in  their  note  to 
that  section,  that  the  modern  cases  in  England 
fully  established  the  doctrine  of  Chancellor 
Kent,  that  voluntary  conveyances  were  abso- 
lutely void  as  against  existing  creditors  and 
subsequent  purchasers.  And  this  section  of 
the  Revised  Statutes,  declaring  that  the  ques- 
tion of  fraudulent  intent  in  all  cases  arising  un- 
der the  provisions  of  that  chapter,  should  be 
deemed  a  question  of  fact  and  not  of  law,  was 
introduced  for  the  express  purpose  of  letting 
in  proof  in  such  cases  to  rebut  the  legal  pre- 
sumption of  fraudulent  intent  arising  from  the 
fact  that  the  conveyance  was  not  founded 
upon  a  valuable  consideration.  It  is  true, this 
section, when  it  was  drawn  by  the  revisers, was 
not  intended  to  apply  to  the  case  of  a  sale  or 
assignment  of  personal  property  without  de- 
livery and  an  actual  and  continued  change  of 
possession;  for,  in  relation  to  that  they  had 
adopted  the  only  safe  and  effectual  mode  of 
guarding  against  frauds  of  that  character,  by 
declaring  all  such  sales  and  assignments  abso- 
lutely void  as  against  creditors  and  subsequent 
purchasers.  If  the  legislature  had  [*28  1 
followed  this  recommendation  of  the  revisers, 
they  would  have  prevented  innumerable 
frauds  which  are  constantly  practiced  under 
pretended  sales,  assignments  for  the  alleged 
benefit  of  creditors,  and  chattel  mortgages  os- 
tensibly given  to  secure  honest  debts  only, 
when,  in  two  cases  out  of  three,  such  mort- 
gages are  given  for  the  purpose  of  enabling 
the  mortgagor  to  retain  the  use  of  his  property 
for  a  longer  period,  and  to  prevent  its  being 
levied  upon  by  creditors  who  are  pressing  for 
the  payment  of  their  honest  dues.  It  would 
also  have  saved  to  the  people  of  the  State  the 
immense  sums  which  are  now  annually  spent 
in  litigating  the  question  of  fraudulent  intent 
in  such  cases.  But  the  legislative  power,  in 
its  wisdom,  thought  otherwise;  and,  by  the  al- 
teration of  this  provision  from  that  which  was 
recommended  by  the  revisers,  has,  as  I  think, 
made  the  4th  section  of  the  third  title  applica- 
ble to  it. 

There  is  no  reason,  however,  to  believe 
that  the  Legislature,  by  either  of  these  provis- 
ions, intended  to  change  the  law  in  relation 
to  the  manner  in  which  matters  of  fact  were 
to  be  tried  and  decided,  or  to  give  the  jury  in 
such  cases  the  absolute  and  sole  right  to  judge 
of  the  materiality  or  the  sufficiency  of  the  evi- 
dence to  establish  an  intention  to  defraud,  or 
to  rebut  the  presumption  of  such  intention 
when  it  was  necessary  to  do  so.  The  questions 
whether  the  defendant  made  a  promissory  note 
and  whether  he  has  paid  it  are,  equally  with 
the  questions  of  intent  arising  under  this  stat- 
ute, questions  of  fact  and  not  of  law.  But  it 
is  still  the  duty  of  the  court  to  decide  what  is 
proper  evidence  to  prove  that  the  defendant 
made  the  note,  or  to  establish  the  fact  that  it 
has  been  paid;  and  also  to  decide  whether  the 
plaintiff  has  introduced  sufficient  evidence  of 
the  making  of  the  note  to  authorize  the  jury  to 
find  a  verdict  in  his  favor,  and  if  not,  to  non- 
suit the  plaintiff.  On  the  other  hand,  if  the 
making  of  the  note  is  established,  and  the  evi- 
dence on  the  part  of  the  defendant  is  wholly 
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insufficient  to  authorize  a  jury  to  find  the  fact 
of  payment,  it  is  not  only  the  right  but  the 
2H2*]*duty  of  the  court  so  to  instruct  them, 
if  requested  to  do  so  by  the  counsel  of  the  oth- 
er party. 

So  in  cases  arising  under  the  Statute  of 
Frauds.where  the  act  In  question  is  not  neces- 
sarily fraudulent,  but  depends  altogether  upon 
the  intent  with  which  it  was  done,  if  the  party 
whais  bound  to  rebut  the  presumption  of  fraud 
arising  from  the  non-delivery  of  the  property, 
by  proving  that  the  assignment  was  made  in 

food  faith  and  without  any  intent  to  delay  or 
inder  his  creditors  in  the  collection  of  their 
debts  or  to  defraud  them  or  subsequent  pur- 
chasers of  the  property,  wholly  fails  to  give 
such  evidence  as  the  settled  principles  of  law 
require,  to  rebut  the  presumption  of  fraud,  it 
is  the  right  of  the  court  to  say  so.  But  if  the 
proof  is  sufficient  in  other  respects  to  rebut 
the  presumption  that  there  was  any  intention 
to  delay  or  hinder  creditors  in  the  collection  of 
their  debts,  and  a  satisfactory  reason  is  given 
for  the  non-delivery  of  the  property,  which  is 
consistent  with  the  honesty  of  the  transaction, 
I  think  it  is  not  necessary  that  an  impossibil- 
ity to  make  an  immediate  delivery  of  the  prop- 
erty should  be  proved,  to  authorize  the  jury  to 
find  there  was  no  fraud  in  the  case.  But.as  in 
other  questions  of  fact,  every  case  must  in  some 
measure  depend  upon  its  circumstances. 

The  statute,  however,  has  made  the  non-de- 
livery of  the  property  evidence  of  fraud;  as 
the  retaining  of  possession,  after  an  absolute 
sale  or  assignment,  without  any  pood  reason 
shown  therefor,  is  inconsistent,  with  the  sup- 
position that  the  vendor  did  not  intend  to  se- 
cure a  benefit  to  himself  from  the  temporary 
use  or  management  of  the  property.  And  a 
reservation  of  such  a  benefit  to  himself  where 
the  property  by  the  sale  or  assignment  is  placed 
beyond  the  reach  of  creditors,  is  of  itself  a 
fraud  upon  such  creditors;  as  it  does  delay  and 
hinder  them  in  the  collection  of  their  debts. 
In  the  case  of  an  absolute  sale  or  assignment, 
therefore,  I  think  it  is  necessary,  in  addition 
to  other  proof  of  the  bona  fides  of  the  transac- 
tion, to  furnish  a  satisfactory  excuse  to  the 
court  and  jury  for  the  non-delivery  of  the 
property.  And  certainly,  proof  that  it  was 
necessary  or  convenient  for  the  defendant  or 
283*]  his  family  to  have  the  use  of  *the  prop- 
erty which  he  has  sold  and  received  his  pay 
for,  or  that  he  can  sell  and  dispose  of  it  more 
beneficially  than  the  trustee  to  whom  be  has 
intrusled  the  sale  by  bis  assignment,  is  not 
such  a  reason  as  should  be  satisfactory  to  any- 
one. For  those  are  reasons  to  show  that  he 
would  not  have  sold  or  assigned  the  property 
at  all,  unless  his  real  object  had  been  to  place 
the  property  beyond  the  reach  of  his  creditors, 
and  thus  to  delay  and  hinder  them  from  col- 
lecting their  debts.  And  when  a  debtor  in  fail- 
ing circumstances,  whose  property  is  about  to 
be  levied  upon  by  one  creditor,  mortgages  it 
to  another  for  the  purpose  of  preventing  such 
levy,  thereby  securing  to  himself  the  tempora- 
ry use  and  benefit  of  the  property.it  is  a  fraud 
upon  the  first  creditor,  although  such  mort- 
gage is  given  to  secure  an  honest  debt.  The 
debtor  has  a  right  to  prefer  one  creditor  to  an- 
other; but  he  has  neither  the  legal  nor  the 
moral  right,  in  giving  such  preference,  to  do  it 
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in  such  a  way  as  to  secure  a  benefit  to  himself 
at  the  expense  of  the  creditor  who  has  a  right 
to  his  debt  immediately,  and  who  may  himself 
perhaps  be  ruined  by  being  deprived  of  the 
use  of  his  money,  while  the  debtor  is  thus  de- 
laying payment  to  obtain  a  better  price  for  his 
property  or  to  secure  to  himself  (he  advantage 
of  the  temporary  use  of  it. 

For  these  reasons  I  think  the  circuit  judge 
was  right  in  submitting  the  question  to  the 
jury,  as  a  proper  subject  for  their  considera- 
tion, whether  the  plaintiff  had  shown  any  good 
reason,  which  was  satisfactory  to  them,  why 
there  had  not  been  an  immediate  delivery  of 
the  property  and  an  actual  and  continued 
change  of  possession,  in  case  they  should  find 
that  it  continued  in  the  possession  of  Norton 
until  it  was  levied  upon  by  the  execution. 

Besides,  upon  the  whole  charge  taken  to- 
gether, I  think  the  question  of  fraud  or  no 
fraud  was  fairly  submitted  to  the  jury  as  a 
question  of  fact  for  them  to  decide.  And  un- 
less this  court  is  prepared  to  place  itself  in  the 
absurd  position  of  saying  that  the  judge  is  to 
decide  the  question  of  fraudulent  intent  where- 
ever  there  is  any  danger  that  the  jury  may  be 
against  the  *party  on  whom  the  onus  [*^84 
of  disproving  the  fraud  lies,  and  is  only  to  sub- 
mit the  question  to  the  jury  when  they  will 
probably  find  in  favor  of  the  bona  fides  of  the 
transaction,  this  verdict  cannot  be  disturbed 
on  the  ground  that  the  case  was  not  properly 
submitted. 

The  question  whether  the  employment  of 
Norton  as  clerk,  and  the  management  of  the 
property  by  him,  was  bona  fide,  or  whether  the 
original  assignment  and  the  sale  to  Hanford 
and  the  putting  in  of  Norton  to  manage  the 
concern,  was  not  a  mere  device  to  cover  up  the 
property  and  place  it  beyond  the  reach  of  cred- 
itors, was  a  question  of  fact  for  the  jury  to 
decide.  The  judge  was  right,  therefore,  in 
refusing  to  charge  as  requested  in  relation  to 
that  matter.  Nor  would  it  have  been  proper, 
after  the  charge  which  had  been  given,  for  the 
judge  again  to  have  charged  the  jury  upon  the 
other  point,  which  was  necessarily  embraced 
in  the  instructions  already  given  to  them;  es- 
pecially as  this  new  proposition  was  couched 
in  language  which  was  intended  to  draw  the 
attention  of  the  jury  from  what  the  statute  had 
declared  to  be  conclusive  evidence  of  fraud 
until  the  contrary  was  proved. 

The  question  put  to  the  witness  Russell  was 
properly  overruled.  The  statute  having  de- 
clared what  should  be  the  legal  evidence  of 
fraud,  and  thrown  upon  Hanford  the  onus  of 
proving  that  the  assignment  was  made  by  Nor- 
ton in  good  faith,  without  any  intent  to  de- 
fraud his  other  creditors,  that  presumption  of 
fraud  could  not  be  disproved  by  a  general  an- 
swer of  the  assignee  that  there  was  no  fraud  in 
the  case,  so  far  as  concerned  himself.  The 
witnesses  must  state  facts,  and  are  not  to  be  re- 
quired or  permitted  to  answer  leading  ques- 
tions which  involve  the  whole  matter  in  issue 
in  such  cases. 

It  is  not  necessary  for  me  to  say  whether  I 
should  have  arrived  at  the  same  conclusion 
that  the  jury  did  upon  the  question  of  fact  in- 
volved in  this  case.  But  as  I  am  perfectly  sat- 
isfied that  no  legal  principle  has  been  violated 
which  can  justify  this  court  in  reversing  the 
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judgment  for  error  in  law,  I  do  not  feel  author- 
ized to  usurp  the  province  of  the  jury  in  this 
285*1  case>  and  *to  reverse  the  judgment  be- 
cause the  jury  may  have  decided  wrong  upon 
a  matter  of  fact.  I  shall,  therefore,  vote  for 
an  affirmance  of  the  judgment. 

Hopkins,  Senator.  This  court  in  the  case 
•of  Smith  v.  Acker,  23  Wend.,  653,  decided  two 
important  questions  arising  under  the  Revised 
Statutes  relative  to  sales  and  mortgages  of  per- 
sonal property  not  accompanied  with  delivery 
and  change  of  possession.  First,  that  the  par- 
ty claiming  under  such  sale  or  mortgage  may 
rebut  the  presumption  of  fraud  arising  from 
want  of  delivery  and  change  of  possession,  by 
proving  that  the  transaction  was  in  good  faith 
and  without  any  intent  to  defraud  creditors; 
not  by  showing  some  mere  excuse  or  reason 
that  had  been  deemed  necessary  by  the  Su- 
preme Court,  why  there  had  not  been  a  change 
of  possession,  but  by  proper  and  relevant  tes 
timony  to  show  the  real  bona  fides  of  the  trans- 
action. And  second,  that  the  question  of  in- 
tent arising  in  the  case,  is  one  of  fact  for  the 
jury  to  try. 

In  the  present  case,  the  circuit  judge  so  far 
conformed  to  that  decision  as  to  submit  the 
•cause  to  the  jury;  and  the  question  remaining 
is,  did  he  submit  the  whole  bona  fides  of  the 
-case  to  their  consideration?  Or  did  he  not  rath- 
er, in  his  charge,  limit  the  consideration  of  the 
jury  (in  case  they  found  that  possession  of  the 
property  had  not  been  changed)  to  the  mere 
inquiry  whether  there  was  any  excuse,  or,  to 
use  his  own  language,  "any  good  reason," 
why  possession  had  not  been  changed  ?  In  his 
charge  he  instructed  the  jury  that  "  if  they 
found  that  the  property  remained  in  the  pos- 
session of  Norton  until  levied  on,  then  they 
must  inquire  whether  there  was  any  good  rea- 
son shown  by  the  plaintiff  which  they  could 
approve,  why  there  had  not  been  an  immedi- 
ate delivery  and  an  actual  and  continued 
•change  of  possession."  Again,  after  referring 
to  former  decisions  of  the  Supreme  Court  to 
show  what  had  been  decided  to  be  good  rea- 
sons, "he  further  directed  the  jury  that  if  they 
found  sufficient  reasons  for  the  possession  not 
being  changed,  then  their  verdict  must  be 
286*]  for  the  plaintiff."  Although  *iu  one 
part  of  his  charge  he  says,  "  that  it  is  compe- 
tent for  the  plaintiff  to  rebut  the  presumption 
of  fraud  by  showing  that  the  assignment  was 
made  in  good  faith  and  without  any  intent  to 
defraud  creditors,"  he  qualifies  the  expression 
by  adding  in  the  same  sentence,  "  that  the  pre- 
sumption of  fraud  arose  from  failure  to  accom- 
pany the  assignment  with  delivery  and  change 
of  possession;  that  it  was  for  the  plaintiff  to  ex- 
plain such  failure,  if  the  jury  thought  it  had 
occurred, and  to  show  some  good  reason  for  it. 
If  he  had  so  done,  the  jury  would  find  a  ver- 
dict for  the  plaintiff;  otherwise,  their  verdict 
would  be  for  the  defendant."  Thus,  in  con- 
cluding his  charge,  having  informed  the  jury 
what  the  Supreme  Court  had  decided  to  be 
good  reasons  to  explain  failure  of  delivery  and 
change  of  possession,  he,  in  substance,  the 
third  time,  instructed  the  jury  that  it  was  nec- 
essary for  the  plaintiff  to  explain  such  failure, 
if  it  had  occurred,  and  show  some  good  reason 
for  it ;  and  upon  this  their  verdict  must  depend. 
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He  seemed  to  put  the  whole  issue  upon  this 
point,  and  in  substance  declared  to  the  jury 
not  only  that  such  good  reason  for  want  of 
change  of  possession  was  necessary,  but  that 
it  was  all  that  was  necessary.  He  does  not  in- 
struct the  jury  to  inquire  whether  there  was 
any  consideration  even  or  indebtedness.  Noth- 
ing was  required  and  nothing  allowed  to  rebut 
the  presumption  of  fraud,  but  some  good  rea- 
son why  possession  was  not  changed.  This  is 
more  clearly  evident  when, upon  being  request- 
ed, the  judge  refused  to  charge  specifically, 
without  the  qualification  as  to  the  good  reason, 
' '  that  if  from  the  facts  proved  and  given  in 
evidence,  they  believed  that  the  sale  was  in 
good  faith  and  without  any  intention  to  de- 
fraud creditors,  such  sale  was  valid."  But 
even  if  he  did  not  intend  to  instruct  the  jury 
that  such  proof  of  good  reasons  for  non-deliv- 
ery was  necessary,  yet  the  charge  was  eminent- 
ly calculated  to  mislead  the  jury  in  that  re- 
spect. If,  under  charges  like  this,  juries  may 
be  tied  down  to  the  consideration  of  good  rea- 
sons required  by  the  court,  to  excuse  a  want 
of  delivery,  and  are  prevented  from  consider- 
ing the  whole  bona  fides  of  the  case,  the  stat- 
ute *is  as  much  nullified  as  if  the  court  [*287 
refuse  to  submit  the  case  to  the  jury  at  all,  but, 
as  heretofore,  take  it  into  their  own  hands. 
The  same  result  is  arrived  at,  only  in  a  different 
way.  The  case  is  in  form  submitted  to  the 
jury,  but  under  instructions  leading  to  the 
same  final  result  as  if  decided  by  the  court. 

The  trial  of  the  cause  took  place  prior  to  the 
decision  of  this  court  in  Smith  v.  Acker;  and 
it  is  not  surprising  that  the  charge  of  the  judge 
is  found  to  conform  to  the  opinions  of  the  Su- 
preme Court.  Since  that  decision,  it  is  hardly 
reasonable  to  suppose  that  such  a  charge  would 
be  given,  unless,  possibly,  some  circuit  judge 
should  be  found  to  concur  in  the  views  of  the 
learned  justice  who  delivered  the  dissenting 
opinion  in  the  case  of  Butler  v.  Van  Wyck,  1 
Hill,  438,  and  deny  the  authority  of  the  de- 
cisions of  the  court  of  last  resort  as  conclusive 
upon  inferior  tribunals  whose  decisions  are 
subject  to  its  review  and  correction. 

Since  such  a  doctrine  has  been  gravely  ar- 
gued as  regards  the  decisions  of  this  court, 
and  an  attempt  made  particularly  to  lessen  the 
force  of  the  decision  in  the  case  of  Smith  v. 
Acker  as  authority  settling  the  law  of  the  ques- 
tion arising  under  the  statute,  it  may  not  be 
improper  to  make  some  remarks  vindicating 
the  decision  of  this  court  in  that  case.  It  may 
have  been  supposed  that  the  case  did  not  have 
the  consideration  which  the  importance  of  the 
question  merited.  It  is  erroneously  stated  by 
the  learned  dissenting  justice,  that  but  one 
opinion,  which  (with  how  much  propriety  it 
does  not  perhaps  become  me  to  say)  is  called 
the  "prevailing  opinion,"  was  delivered  on 
that  occasion;  whereas,  in  fact,  several  opin- 
ions were  read  and  delivered,  fully  concurring 
in  the  principal  points  decided.  Senators  Ver- 
planck  and  Edwards  examined  the  question  at 
much  length  and  with  their  usual  ability,  com- 
ing to  the  same  conclusions.  The  members  ex- 
pressed their  opinions  perhaps  more  freely 
than  usual  in  deciding  cases  in  this  court. 
Twenty-one  members,  being  every  member 
present  who  voted  upon  the  principal  ques- 
tion, voted  for  reversing  the  decision  of  the 
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Supreme  Court.  Four  members  voted  for  af- 
288*]  flrmance,  *but  expressly,  as  appears 
by  the  report  of  their  opinions,  upon  other 
grounds — on  points  not  raised  at  the  trial,  nor 
considered  in  the  Supreme  Court,  nor  in  the 
argument  in  this  court.  Of  the  four  who  voted 
for  affirmance,  not  one  expressed  any  opinion 
dissenting  from  the  views  of  the  majority  on 
the  main  question,  or  concurring  with  the 
opinion  of  the  Supreme  Court.  Indeed,  as  re- 
gards the  vote  upon  the  principal  questions 
decided,  it  may  be  said  to  have  been  unanimous 
or  very  nearly  so. 

But  it  seems  to  be  contended,  that  the  de 
cision  of  this  court  in  that  case  ought  not  to 
be  deemed  authority,  because  certain  ancient 
decisions  were  not  sufficiently  heeded  or  al- 
luded to  in  the  "prevailing  opinion" — decis- 
ions which,  it  is  admitted  by  the  learned  dis 
senting  justice  himself,  were  made  before  the 
Revised  Statutes  under  which  the  question 
arose  took  effect.  The  cases  of  Sturtevant  v. 
Bollard,  9  Johns.,  337,  and Divter  v.  McLaugh- 
lin,  2  Wend.,  596,  are  cited  to  show  (hat  the 
question  of  fraud,  arising  from  non  delivery, 
is  a  question  of  i  law  for  the  court  to  decide. 
Now  it  was  wholly  unnecessary  to  refer  to 
any  decisions  to  discover  such  to  be  the  case, 
for  the  statute  itself  declares  that,  the  posses- 
sion being  unchanged,  fraud  shall  be  presumed ; 
and  that,  of  course,  is  a  question  of  law,  or  a 
legal  presumption  for  the  court  to  declare. 
But  the  statute,  by  a  further  provision,  per- 
mits a  question  of  intent  to  be  raised  to  rebut 
this  legal  presumption  of  fraud;  and  this  ques- 
tion of  intent,  the  statute  expressly  declares 
shall  be  a  question  of  fact  and  not  of  law. 
Again;  an  expression  in  Twyne's  case  is  quoted 
to  show  "that  continuation  of  possession  in 
the  donor  is  a  sign  of  a  trust" — of  course  not 
positive  evidence,  but  a  mere  sign  of  a  trust. 
Now  it  was  equally  unnecessary  to  refer  to  any 
authority  on  this  point;  for  our  statute  is  suf- 
ficiently explicit,  and  makes  it  not  merely  a 
sign  of  a  trust,  but  declares  it  presumptive 
evidence  of  fraud.  But  the  further  provision 
of  the  statute  allows  the  presumption  of  fraud 
to  be  rebutted  by  evidence  of  good  faith; 
which  provision  the  decisions  of  the  Supreme 
289*]  Court  declare  means  nothing,  *or  at 
least  something  entirely  'different  from  what 
its  language  plainly  imports.  It  was  equally 
unnecessary  to  look  into  the  prior  decisions 
to  discover  that  the  object  of  the  statute  was 
to  provide  a  remedy  for  more  easily  establish- 
ing fraud,  by  presuming  it  in  the  first  instance, 
in  transactions  which,  however,  if  shown  to 
be  free  from  fraud,  are  to  be  upheld  as  legal. 
A  partial  reference  to  a  remark  of  the  kind 
contained  in  the  "prevailing  opinion,"  seems 
to  be  made  the  ground  of  an  inference  that  the 
decisions  upon  the  question  might  not  have 
been  examined — an  inference  contradicted  by 
the  whole  tenor  of  the  opinion  itself,  which 
not  only  acknowledged  the  embarrassments 
arising  from  the  decisions  and  conflicting  opin- 
ions with  which  legal  talent  had  already  in- 
cumbered  the  reports,  but  was  itself  mainly 
occupied  by  an  examination  of  the  leading 
cases  decided  in  the  Supreme  Court  since  the 
existence  of  the  statute  under  which  the  ques- 
tion arose. 

The  Senator  who  is  said  to  have  delivered 
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the  "prevailing  opinion"  stated  in  the  outset^ 
that  the  question  arose  under  the  Revised  Stat- 
utes; and  although  he  conceded,  aa  a  reason 
for  examining  the  question  at  much  length, 
that  his  views  conflicted  with  the  course  of  de- 
cisious  of  the  Supreme  Court,  which  he,  never- 
theless, contended  to  be  erroneous,  the  remark 
was  of  course  made  with  reference  to  the  de- 
cisions of  that  court  since  the  passage  of  the 
statutes  under  which  the  question  arose.  To 
infer,  from  that  remark,  a  general  admission 
that  the  decisions  of  the  Supreme  Court  on 
the  subject,  including  decisions  prior  to  the 
Revised  Statutes,  had  been  uniform,  is  as  clear 
and  palpable  a  misconstruction  of  its  meaning, 
as  was  the  effort  illogical  and  unjust  to  make 
the  same  remark  of  a  single  Senator  the  ground 
of  an  argument  or  charge  that  this  entire  court 
had  avowedly  disregarded  a  uniformity  of  de- 
cisions known  not  to  exist.  It  is  needless  to- 
say  that  many  of  the  decisions  made  prior  to 
the  Revised  Statutes  on  the  same  subject, 
(though  not  on  the  same  question,  which  could 
not  arise  till  after  the  Revised  Statutes),  did 
not  conflict  with  the  doctrine  of  the  "prevail- 
ing opinion,"  but  sustained  it.  See,  Barrow  v. 
Paxton,  5  Johns.,  258;  *SeaUv.  Guern-  [*2i)O 
sey,  8  Id.,  452;  Bissett  v.  Hopkins,  3  Cow.,  188. 
The  decisions  prior  to  the  Revised  Statutes,  so- 
far  as  applicable  at  all,  not  only  in  many  in- 
stances conflict  with  the  later  decisions  of  the 
Supreme  Court,  but  often  with  each  other, 
leaving  the  law,  in  fact,  unsettled  and  uncer- 
tain; and  it  was  to  relieve  it  from  this  uncer- 
tainty that  the  provision  was  introduced  inta 
the  Revised  Statutes  of  1830,  putting  the  ques- 
tion (if  indeed  there  need  to  have  been  any 
question  left)  upon  quite  different  grounds 
from  what  it  had  been.  The  still  later  Act  of 
1833,  requiring  mortgages  of  personal  property 
to  be  filed,  when  not  accompanied  with  de- 
livery of  possession,  was  also  deemed  to  have 
affected  the  question,  as  amounting  to  a  legis- 
lative expression,  that  such  mortgages  are  to 
be  deemed  valid  if  the  requirements  of  the 
Legislature  in  regard  to  them  are  complied 
with;  that  is,  if  the  party  claiming  under  such 
a  mortgage  shall  show  it  to  have  been  made  in 
good  faith,  and  also  that  he  has  given  public 
notice  of  its  existence  by  filing  the  original  or 
a  copy;  thus,  to  some  extent,  making  the  ques- 
tion of  still  more  recent  date. 

The  decisions  of  the  Supreme  Court,  annul- 
ling, as  it  were,  the  provisions  of  the  Revised 
Statutes,  it  is  believed  were  very  generally  con- 
sidered by  the  bar  to  be  erroneous,  and  not  as 
having  settled  the  law  upon  the  subject.  Even 
so  late  as  January  Term,  1837,  only  the  year 
before  the  case  of  Smith  v.  Acker  was  tried, 
the  learned  Chief  Justice  of  that  court,  in  his 
dissenting  opinion  in  Doane  v.  Eddy,  16 
Wend.,  529,  held  the  doctrine  settled  by  this 
court  in  Smith  v.  Acker  to  be  the  true  doctrine. 
The  some  opinion  was  entertained  by  the  late 
Ch.  J.  Savage.  Nor  has  the  doctrine  of  the 
two  associate  justices  of  that" court  been  whol- 
ly acquiesced  in.  The  case  of  Stoddard  v.  But- 
ler, 20  Wend.,  507,  which  came  here  on  appeal 
from  the  Court  of  Chancery,  involved  the 
same  question,  connected  however  with  a  ques- 
tion of  fraud  in  fact.  In  that  case  the  question 
was  very  ably  examined.  The  decisions,  an- 
cient and  modern,  were  reviewed  at  great 
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length  and  with  eminent  ability  by  Senator 
Dickinson,  now  chosen  to  preside  over  the 
291*]  *court  of  which  he  was  then  a  dis- 
tinguished member,  and  also  by  Senator  Ver- 
planck,  another  distinguished  member  of  the 
court,  both  coming  to  the  conclusion  that  the 
decisions  of  the  Supreme  Court  on  the  ques- 
tion were  erroneous.  It  is  said  that  a  majority 
of  the  members  were  of  the  same  opinion;  but 
as  some  who  concurred  with  them  on  that 
point  voted  upon  the  ground  of  actual  fraud, 
the  court  was  divided  and  the  question  conse- 
quently left  as  unsettled  as  ever ;  except  that 
the  impression  gained  strength,  that  if  a  case 
should  be  brought  to  this  court  free  from  other 
questions,  the  doctrine  of  the  Supreme  Court 
would  be  overruled  ;  as,  in  fact,  was  the  case 
upon  the  first  opportunity  that  afterwards  oc- 
curred. Three  members  of  the  court,  tbePres 
ident  and  Senators  Tallmadge  and  Edwards, 
who  voted  for  affirmance  in  that  case,  after- 
wards voted  for  reversal  in  the  case  of  Smith 
v.  Acker ;  and  two  of  them  declared  on  that 
occasion  that  they  should  have  voted  for  re- 
versal in  the  case  of  Stoddard  v.  Butler,  only 
that  they  voted  on  other  grounds.  So  if  that 
case  had  presented  the  naked  question,  it 
seems  that  it  too  would  have  been  reversed. 
And  yet  that  case  is  cited  by  the  learned  dis- 
senting justice,  to  show  that  the  question  had 
been  settled  by  this  court  in  favor  of  the  Su- 
preme Court  rule.  Other  high  judicial  tri- 
bunals, however,  of  this  State,  seemed  to  view 
it  differently;  and,  even  before  the  decision  of 
this  court  in  Smith  v.  Acker,  wholly  rejected 
the  doctrines  of  the  Supreme  Court,  or,  it 
should  rather  be  said,  of  a  majority  of  that 
court,  on  the  question.  See,  Lewis  v.  Stevenson, 
2  Hall,  63,  decided  in  the  Superior  Court  of 
the  City  of  N.  Y.  in  June  Term,  1839,  and  Lee 
v.  Huntoon,  1  Hoffm.  Ch.,  447,  decided  by  the 
able  assistant  Vice- Chancellor  Hoffman,  Feb- 
ruary, 1840.  With  what  propriety,  then,  can 
the  decisions  of  the  Supreme  Court  be  said  to 
have  become  the  settled  law  of  the  land,  and 
not  subject  to  be  examined  and  overruled  by  a 
court  expressly  constituted  for  the  purpose  of 
reviewing  and  correcting  the  erroneous  decis- 
ions of  that  and  other  courts  ?  And  such,  too, 
are  the  decisions  constituting  "the  shackles  of 
292*]  legal  authority,"  *which,  it  is  com- 
plained, were  thrown  off  in  deciding  the  case 
of  Smith  v.  Acker. 

But  it  is  also  argued  by  the  learned  dissent- 
ing justice,  that  the  omission  of  the  Legisla- 
ture of  1839  to  pass  a  law  legalizing  mortgages 
of  personal  property  without  a  change  of  pos- 
session, is  to  be  taken  as  a  legislative  construc- 
tion in  favor  of  the  Supreme  Court  rule.  If 
anything  can  legitimately  be  inferred  from  this 
omission,  it  would  rather  seem  to  be  that  the 
members  of  the  Legislature  were  of  opinion 
that  no  further  legislation  was  necessary  to  le- 
galize all  that  could  be  proved  to  be  fair  and 
honest;  or  possibly  they  thought  the  law  to  that 
effect  could  not  be  made  plainer,  and  if  not 
already  understood  or  heeded  by  courts,  it 
would  be  useless  to  pass  any  further  laws  upon 
the  subject,  or  to  endeavor  to  bring  the  law 
within  their  comprehension.  At  all  events,  it 
appears  that  the  very  next  year,  one  branch  of 
the  Legislature,  in  its  judicial  capacity,  con- 
sisting of  at  least  three  fourths  of  the  same 
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persons  who  composed  it  in  1839,  did  in  decid- 
ing the  very  case  of  Smith  v.  Acker,  give  a  con- 
struction quite  at  variance  with  the  Supreme 
Court  doctrine  ;  since  which,  two  sessions  of 
the  Legislature  have  passed,  silently  acquiesc- 
ing in  that  decision.  It  is  believed,  too,  that 
one  of  the  members  of  this  court  who  con- 
curred |in  that  decision  was  a  distinguished 
member  of  the  Legislature,  if  not  one  of  the 
revisers,  at  the  time  the  provision  of  the  Re- 
vised Statutes  under  which  the  question  arose 
was  adopted,  and  that  he  took  part  in  its  adop- 
tion. If,  then,  anything  is  to  be  inferred  from 
legislative  action  or  inaction,  it  can  hardly  be 
in  favor  of  the  Supreme  Court  rule. 

But  other  objections  have  been  urged  against 
the  correctness  of  the  decision  in  Smith  v.  Acker. 
One,  that  the  mortgage  was  not  filed  in  due 
time,  when  in  fact,  it  is  stated  in  the  case  to  have 
been  regularly  filed,  and  no  question  was 
raised  in  relation  to  it  on  the  trial  or  in  argu- 
ment. Another  objection  not  raised  on  the 
trial  or  in  argument  was,  that  the  mortgagor 
had  an  equitable  or  redemptionary  interest, 
which  the  sheriff  had  a  right  to  sell.  But,  from 
the  case,  it  would  seem  that  he  *levied  [*293 
on  the  whole  interest  in  the  property;  and  be- 
sides, the  learned  dissenting  justice  in  Butter 
v.  Van  Wyck,  raised  an  objection  inconsistent 
with  the  last,  viz. :  that  the  mortgage  was  due 
and  the  title  of  the  mortgagor  forfeited,  and 
urged  as  a  feature  of  fraud,  that  the  mort- 
gagor was  allowed  to  remain  in  possession 
nine  months  after  the  title  had  become  abso- 
lute injthe  mortgagee.  This  was  a  circumstance 
proper,  perhaps,  for  the  consideration  of  the 
jury,  and  was,  with  the  explanation  in  that 
case,  submitted  to  the  jury  ;  but  the  Supreme 
Court  rule  would  exclude  it  from  all  consid- 
eration. It  is  also  said  that  the  use  of  the  prop- 
erty while  so  remaining  in  the  hands  of  the 
mortgagor  must  have  been  worth  several  hun- 
dred dollars  to  him.  Was  that  not  better  than 
to  have  delivered  it  to  the  mortgagee,  wha 
could  not  use  it  at  all,  to  remain  a  dead  pledge, 
of  no  benefit  to  anyone? 

Cases  are  cited  to  show  that  this  court  and 
other  courts  sometimes  overrule  their  own  de- 
cisions, and  it  seems,  therefore,  to  be  inferred 
that  the  Supreme  Court  may  also  overrule  or 
disregard  the  decisions  of  this  court.  If  such 
is  a  proper  inference,  with  how  much  more 
propriety  may  it  be  inferred  that  this  court, 
created  for  the  purpose  of  reviewing  decisions 
of  the  Supreme  Court,  may  overrule  the  er- 
roneous decisions  of  that  court. 

To  insist  that  the  decisions  of  a  court  whose 
judgments  are  the  subject  of  review  by  anoth- 
er tribunal,  which  decisions,  not  having  been 
wholly  acquiesced  in,  have  been  overruled  by 
the  reviewing  tribunal,  and  upon  a  question 
arising  under  a  statute  of  not  long  standing, 
are  still  to  be  held  as  authority  paramount  to 
the  decisions  of  the  reviewing  tribunal,  evinces 
how  difficult  it  is,  even  for  those  distinguished 
for  their  legal  attainments,  acuteness  of  intel- 
lect and  the  purity  of  their  intentions,  to  free 
themselves  from  the  influence  of  early  opin- 
ions. And  without  intending  any  reflection 
upon  the  profession  to  which  I  belong,  it  may, 
perhaps,  be  said  to  evince  the  wisdom  of  the 
framers  of  our  Constitution,  in  permitting  to 
be  brought  into  the  court  of  last  resort,  the 
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plain  flood  sense  and  unbiased  sound  judg- 
i294*J  ment  *of  the  laity  to  mingle  with  the 
talent  and  legal  erudition  of  the  profession, 
who,  nevertheless,  may  be  liable  to  bring  with 
them  to  the  Bench  the  errors  of  prejudged 
opinions  formed  at  the  bar. 

If  the  decisions  of  this  court  made  upon  ar- 
gument and  due  deliberation,  under  circum- 
stances where  there  can  be  no  doubt  as  to  the 
point  decided,  are  not  to  be  held  as  authority, 
conclusivein  tribunals  whose  decisions  are  sub 
ject  to  its  review,  the  result  must  be  a  series 
of  perpetual  conflicts  and  a  "glorious  uncer- 
tainty of  the  law.''  At  all  events,  it  would 
not  seem  presumptuous  for  a  tribunal,  devised 
by  the  f  ramers  of  the  Constitution  as  the  court 
of  last  resort  in  the  State,  constituted  almost 
entirely  of  one  branch  of  the  Legislature,  to 
claim  for  its  decisions  some  force  of  authority, 
when  passing  upon  the  intention  and  meaning 
of  legislative  enactments;  and  I  am  happy  to 
know,  that  the  majority  of  the  Supreme  Court, 
in  deciding  the  case  of  Butler  v.  Van  Wyck,  has 
recognized  the  decision  of  this  court  as  author- 
ity, settling  the  law  of  this  much  agitated  ques- 
tion. And  it  is  hoped  that  the  learned  justice 
who  dissented  in  that  case,  however  much  he 
may  insist  that  the  decisions  of  this  court  may 
be  disregarded,  will  not,  to  use  his  own  lan- 
guage, "throw  off  the  shackles  of  legal  author- 
ity" imposed  by  the  court  of  which  the  learned 
judge  himself  is  a  distinguished  member. 

It  has  been  remarked  by  Mr.  J.  Co  wen,  that 
since  the  decision  in  Smith  v.  Acker,  almost  any 
excuse  might  be  shown  why  possession  was 
not  changed,  and  that  the  court  could  have  no 
proper  control  over  the  testimony.  I  am  not 
aware  that  anything  there  decided  or  said  by 
way  of  argument  would  justify  so  broad  an 
inference.  Although  what  is  called  the  "pre- 
vailing opinion"  claims  for  the  jury  the  right 
to  decide  upon  the  weight  of  evidence,  it  ex- 
pressly yields  to  the  court  the  right  to  decide 
upon  the  relevancy  of  the  testimony  offered; 
but  it  must,  of  course,  decide  with  reference 
to  the  proper  issue,  that  is,  with  reference  to 
its  tendency  to  show  good  faith  and  absence 
295*]  *of  fraudulent  intent  in  the  case,  and 
not  with  reference  to  the  mere  question  wheth- 
er delivery  was  practicable.  The  difference 
between  this  court  and  the  Supreme  Court  was 
not  so  much  as  to  what  particular  evidence 
should  be  received  or  rejected,  as  what  the 
•question  was  to  be  tried,  and  who  should  try 
it.  This  court  says  that  the  case  involves  a 
question  of  intent,  which,  under  the  statute, 
the  jury  are  to  try.  The  Supreme  Court  has 
insisted  that  the  issue  was,  whether  delivery 
was  practicable,  and  that  the  court  should  try 
it.  It  now  being  settled  that  the  issue  to  be 
tried  is,  in  part  at  least,  a  question  of  intent, 
it  follows  that  proper  and  relevant  testimony 
to  show  the  intent  is  to  be  submitted  to  the 
jury.  "The  court  decides  whether  there  is  any 
evidence;"  or,  in  other  words,  whether  the 
evidence  offered  is  relevant  to  show  intent, 
"and  the  jury  decides  whether  it  is  sufficient." 
1  Phil.  Ev.,  15.  I  do  not  discover  why  there 
need  be  more  difficulty  in  trying  questions  of 
intent  in  these  cases  before  a  jury,  than  other 
•questions  of  intent  required  to  be  so  tried,  or 
a  case  of  fraud  where  there  has  been  a  deliv- 
ery. Indeed,  there  would  seem  to  be  less  dif- 
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Scully,  inasmuch  as  in  these  cases,  fraud  is 
presumed  in  the  outset,  and  the  party  object- 
ing to  the  sale  or  mortgage  is  relieved  from 
the  burden  and  difficulty  of  proving  it.  Fraud 
is  presumed;  that  is,  if  possession  was  not 
changed,  it  is  presumed  that  the  sale  was  with- 
out consideration  or  without  an  adequate  one, 
and  also  that  there  was  some  secret  trust  or 
an  intent  to/lefraud  creditors.  To  rebut  this 
presumption,  the  statute  imposes  upon  the 
party  claiming  under  the  sale  or  mortgage,  the 
burden  of  proving  not  only  that  it  was  in  good 
faith,  but  that  it  was  without  any  such  intent 
to  defraud  creditors.  Proof  of  a  valuable  con- 
sideration or  an  honest  debt  is  essential  to  show 
good  faith;  and  if  there  be  no  such  proof,  I 
take  it  that  the  requirement  of  the  statute  in 
this  respect  is  not  complied  with,  and  that  the 
court  may  order  a  nonsuit,  or,  if  a  verdict  be 
found,  set  it  aside,  just  as  it  would  be  bound 
to  do  in  a  mortgage  case  if  a  copy  had  not 
been  filed  nor  notice  shown.  Such  proof  of 
consideration,  too,  must  go  beyond  a  mere  pa- 
per *acknowledgment  of  it,  that  might  [*296 
be  binding  between  the  parties.  But  over  and 
above  evidence  of  consideration  or  an  honest 
debt  to  show  good  faith,  the  statute  seems  to 
contemplate  something  further,  that  is,  proof 
of  circumstances  showing  absence  of  intent  to 
defraud  creditors;  such  circumstances  as  would 
show  that  the  transaction  was  in  the  ordinary 
way  of  fair  dealing  and  with  reasonable  pub- 
licity under  the  circumstances;  if  a  commer- 
cial assignment,  that  notice  was  published,  or 
given  to  the  creditors;  in  a  mortgage  case,  that 
a  copy  was  filed,  or  notice  brought  home  to 
the  creditor;  or  such  other  relevant  circum- 
stances as  the  case  may  reasonably  admit  of,  to 
satisfy  the  jury  that  the  transaction  was  with- 
out any  intent  to  defraud  creditors. 

The  admissibility  of  proof  of  circumstances 
showing  that  the  party,  leaving  possession  un- 
changed, was  actuated  by  motives  of  humani- 
ty or  friendship  arising  from  family  connec- 
tions or  other  laudable  motive  of  the  kind,  is 
a  subject  that  has  been  discussed.  So  far  as 
such  circumstances  go  to  show  absence  of 
fraudulent  intent,  I  do  not  see  why  they  are 
not  admissible.  If  it  appear  simply  that  the 
parties  are  family  connections  or  confidential 
friends,  so  far  as  roy  observation  has  extend- 
ed, it  has  been  considered  by  juries,  no  less 
than  by  judges,  as  strengthening  the  presump- 
tion of  fraud,  inasmuch  as  the  transaction  is 
between  persons  with  whom  a  secret  trust  is 
likely  to  exist.  But  if  facts  or  circumstances 
be  proven,  showing  that  there  was  some  ne- 
cessity, reasonable  fitness  or  propriety  for 
leaving  possession  unchanged  in  order  to  carry 
out  some  purpose  of  humanity — a  laudable  de- 
sire to  contribute  to  the  comfortable  support 
of  a  near  relative  or  friend,  or  to  aid  him  in  a 
lawful  business,  or  other  laudable  object  con- 
sistent with  honest  intent — the  presumption  of 
a  eecret  trust  or  intent  to  defraud  would  prob- 
ably be  overcome  in  the  minds  of  the  jury. 
Fraud  may  be  proved  by  circumstantial  evi- 
dence. Waterbury  v.  Sturtevant,  18  Wend., 
353.  Why,  then,  when  presumed,  may  it  not 
be  rebutted  by  circumstantial  evidence? 

In  connection  with  testimony  of  good  faith, 
no  doubt  reasons  *may  properly  be  [*297 
shown  why  possession  was  not  changed;  but 
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it  was  nowhere  contended  in  deciding  Smith 
v.  Acker,  as  was  supposed  on  the  argument  of 
the  present  case,  that  such  reasons  were  neces- 
sary, if  a  case  of  good  faith  and  absence  of 
fraudulent  intent  was  otherwise  made  out.  In 
a  case  where  it  should  appear  that  the  property 
might  have  been  delivered,  and  no  reasons  of 
convenience  or  advantage,  nor  circumstances 
showing  the  party  to  have  been  actuated  by 
motives  of  humanity  or  other  laudable  motive 
consistent  with  honest  intent,  are  shown  why 
the  possession  was  not  changed,  it  would  no 
doubt  require  a  very  clear  case  of  good  faith 
in  all  other  respects,  to  satisfy  the  jury  that  all 
was  honest  and  fair. 

A  question  was  raised  on  the  argument  as  to 
the  meaning  of  the  word  "actual,"  contained 
in  the  statute  on  this  subject.  I  think  it  was 
intended  to  have  a  literal  meaning;  otherwise, 
it  is  .surplusage.  If  a  constructive  or  mere  le- 
gal delivery,  without  a  literal  actual  one,  may 
be  deemed  an  actual  delivery,  the  object  of  the 
statute  to  change  the  onus  probandi  and  com- 
pel the  party  to  show  good  faith  is  easily  de 
feated.  A  mere  paper  transfer,  valid  on  its 
face,  may  be  shown,  accompanied  by  a  formal 
or  mere  legal  delivery,  while  the  vendor  is  left 
in  the  actual  possession  or  control  as  clerk; 
and  then,  if  this  legal  delivery  is  to  be  deemed 
an  actual  one  within  the  meaning  of  the  stat- 
ute, no  presumption  of  fraud  arises,  and  it 
would  not  be  necessary  for  the  party  claiming 
under  the  sale,  to  show  even  a  consideration 
or  any  other  evidence  of  good  faith.  His  paper 
title,  with  this  kind  of  actual  delivery,  would 
be  sufficient;  that  is,  a  sale  binding  on  the  par- 
ties to  it  would  be  obligatory  upon  creditors, 
and  the  object  of  the  statute  by  raising  a  pre- 
sumption of  fraud  to  compel  the  party  to  show 
good  faith,  would  be  defeated. 

For  these  reasons  I  am  of  opinion  that  the 
circuit  judge  correctly  refused  to  charge  as  re- 
quested under  the  second  and  third  instruc- 
tions. So  long  as  Norton  was  allowed  to  be 
in  possession  or  control  of  the  goods,  although 
in  good  faith  as  clerk,  there  was  no  actual 
change  of  possession  so  as  to  relieve  the  plaint- 
iff from  proving  good  faith  in  all  other  re- 
298*]  spects.  In  *showing  good  faith  gener- 
ally, it  was  no  doubt  proper  to  prove  that  Nor- 
ton was  employed  in  good  faith  as  clerk.  The 
judge  might  properly  have  charged  the  jury 
that  if  they  found  that  Norton  was  employed 
as  clerk,  in  good  faith,  that  would  not  render 
the  sale  void,  provided  they  found  the  sale  to 
be  in  good  faith  in  all  other  respects.  Proba 
bly,  in  showing  that  Norton  was  employed  in 
good  faith,  it  would  appear  that  the  transac- 
tion was  in  good  faith  in  other  respects;  but 
such  might  not  be  the  case.  The  plaintiff 
might  have  shown  a  mere  paper  sale  and  that 
Norton  was  employed  in  good  faith  as. clerk, 
and  yet  not  be  able  to  show  any  consideration, 
indebtedness  or  publicity.  As  to  the  meaning 
of  the  word  "actual,"  as  used  in  the  statute, 
see  also  Camp  v.  Camp,  2  Hill,  628.  I  am  also 
of  opinion  that  the  judge  correctly  overruled 
the  question  put  to  the  witness  Russell  as  to 
his  intentions. 

I  think,  however,  that  the  judge  erred  in  his 
charge  to  the  jury.  He  no  doubt  intended  to 
put  the  cause,  as  far  as  the  case  would  admit, 
upon  the  grounds  of  the  Supreme  Court  decis- 
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ions  which  have  since  been  overruled  by  this 
court.  Even  in  submitting  the  case  to  the  jury, 
he  evidently  did  it  under  the  impression  that 
a  constructive  or  mere  legal  change  of  posses- 
sion, of  which  there  was  some  proof  might,  if 
found  by  the  jury.be  taken  as  an  actual  change. 
If  there  had  been  no  evidence  of  such  construct- 
ive change  of  possession,  the  judge  would, 
without  doubt,  have  withheld  the  case  from 
the  jury  and  have  nonsuited  the  plaintiff  under 
the  Supreme  Court  rule  ;  but  there  being  some 
evidence  of  such  delivery,  he  let  the  cause  go  to 
the  jury,  but  limited  their  consideration  in  case 
they  found  there  was  no  such  delivery,  to  the 
mere  inquiry  whether  there  was  any  good 
reason  for  it.  He  did  not  even  instruct  them 
that  it  was  necessary  to  inquire  whether  there 
was  any  consideration  or  indebtedness.  He 
probably  had  not  learned  that .  the  Supreme 
Court  rule  required  proof  of  consideration; 
and,  although  it  is  complained  that  the  rule  of 
the  Supreme  Court  has  been  misunderstood  in 
that  respect,  yet  I  think  it  may  well  be  inferred 
from  its  decisions  and  opinions  that  all  that 
would  be  required,  to  take  a  case  out  of  the 
*statute,  was  proof  that  delivery  was  [*299 
impracticable.  "Nothing  can  take  a  case  out 
of  the  operation  of  the  statute,  unless  the  at- 
tempted explanation  relate  to  the  possession  of 
the  property."  "  There  must  in  all  cases, where 
practicable,  be  a  change  of  possession."  20 
Wend.,  521.  "  The  only  question  of  fact  here 
is  about  the  possession."  19  Wend.,  444.  At 
all  events  in  the  present  case,  the  circuit  judge, 
whose  decision  is  approved  by  the  Supreme 
Court  seemed  so  to  understand  the  rule,  and  in 
his  charge,  without  a  word  about  proof  of  con- 
sideration, he  twice  distinctly  told  the  jury 
that  if  they  found  any  good  reason  for  the  pos- 
session not  being  changed,  their  verdict  must 
be  for  the  plaintiff;  otherwise,  it  would  be  for 
the  defendant. 

Although  I  think  the  verdict  wrong,  yet  with 
the  bona  fides  of  the  case,  we  have  nothing  to 
do.  They  are  for  the  jury  to  find  whenever 
they  shall  have  an  opportunity  to  do  so  upon 
a  full  consideration  of  the  case.  I  think  the 
judge  intended  to  restrict  them  in  their  consid- 
eration of  the  case  to  the  mere  reasons  for  non- 
delivery of  possession  or,  at  least,  that  the  jury 
might  reasonably  have  inferred  so  from  the 
charge,  and  probably  so  understood  it.  I  also 
think  that  the  charge  in  this  respect,  in  con- 
nection with  the  refusal  to  alter  it  under  the 
first  instruction,  was  sufficiently  excepted  to, 
and  that  the  judgment  of  the  Supreme  Court 
should  be  reversed. 

Br&dish,  President.  This  case  involves  the 
interpretation  of  the  statute  in  regard  to  '  'fraud- 
ulent conveyances  and  contracts  relative  to 
real  and  personal  property."  Few  subjects  in 
the  law  have  been  more  variously  considered, or 
have  received  a  greater  diversity  of  construc- 
tion and  application,  by  courts  and  judges, 
than  this.  It  should,  therefore,  perhaps  be 
less  a  matter  of  surprise,  than  it  certainly  is  of 
deep  and  just  regret,  that  this  subject  has,  for 
some  years  past,  divided  the  opinions  of  this 
and  the  Supreme  Court  of  the  State.  This  dif- 
ference between  the  courts,  however,  has  un- 
fortunately of  late  assumed  the  character,  to 
say  the  least,  of  an  animated  conflict  of  opin- 
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ion;  aud  has  been  adhered  to  with  a  perti 
3OO*1  nacity  which  is  not  *inerely  matter  of 
regret  but  which,  aa  seems  to  me,  is  entirely  in- 
consistent with  the  theory,  as  it  is  unfriendly 
to  the  harmonious  and  salutary  action  of  our 
judiciary  system.  It  is  equally  unfavorable  to 
the  final  and  satisfactory  settlement  of  the  law 
upon  an  important  and  interesting  subject. 
And  yet,  in  principle, the  line  which  thus  unfort- 
unately divides  the  opinions  of  the  two  courts 
seems  to  me  to  be  a  very  narrow  one.  The 
statute  provides  that,  "  Every  sale  made  by  a 
vendor  of  goods  and  chattels  in  his  possession, 
or  under  his  control,  and  every  assignment  of 
goods  and  chattels  by  way  of  mortgage  or  se 
curity,  or  upon  any  condition  whatever,  unless 
the  same  be  accompanied  by  an  immediate  de- 
livery, and  be  followed  by  an  actual  and  con- 
tinued change  of  possession  of  the  things  sold, 
mortgaged  or  assigned,  shall  be  presumed  to 
be  fraudulent  and  void,  as  against  the  cred- 
itors of  the  vendor,  or  the  creditors  of  the  per- 
son making  such  assignment,  or  subsequent 
purchasers  in  good  faith;  and  shall  be  con- 
clusive evidence  of  fraud,  unless  it.  shall  be 
made  to  appear, on  the  part  of  the  persons  claim- 
ing under  such  sale  or  assignment,  that  the 
same  was  made  in  good  faith,  and  without  any 
intent  to  defraud,  etc."  2  R.  S.,  136.  sec.  5. 
The  4th  section  of  the  next  title  further  provides 
that,"  The  question  of  fraudulent  intent,  in  all 
cases  arising  under  the  provisions  of  this  chap- 
ter, shall  be  deemed  a  question  of  fact,  and 
not  of  law." 

The  doctrine  of  the  Supreme  Court,  as  I  un- 
derstand it,  is  that,  in  the  case  contemplated 
by  the  statute,  proof  of  good  faith  and  of  the 
absence  of  an  intent  to  defraud,  merely  re 
moves  the  conclusiveness  of  the  evidence  of 
fraud,  leaving  it  still  incumbent  on  those  claim- 
ing under  the  sale  or  assignment  to  account 
satisfactorily  to  the  court  for  the  non-delivery 
of  possession;  and  thus  rebut  the  presumption 
of  fraud  which  the  statute  raises  from  that 
fact.  That  this  can  only  be  done  by  showing 
that  delivery  of  possession  was  impracticable. 
This  latter  proof,  indeed,  is  held  to  be  an  in- 
dispensable preliminary  requisite  to  the  sub- 
mission of  the  question  of  good  faith  to  a  jury. 

This  court,  on  the  contrary,  holds  that  the 
3O1*]  evidence  which  *would  be  sufficient  to 
show  good  faith  and  an  absence  of  intent  to 
defraud, would  also  conclusively  rebut  the  pre- 
sumption of  fraud,  which  the  statute  raises 
from  the  non  delivery  of  possession ;  and  that 
no  additional  testimony,  therefore,  is  necessary 
to  account  for  such  non-delivery  of  possession; 
indeed,  that  the  Former  cannot  be  fully  shown, 
without  its  satisfactorily  accounting  for  the 
latter. 

It  seems  to  me  that  the  doctrine  of  this  court 
is  entirely  sound  in  principle,  and  is  in  strict 
conformity  with  the  terms  and  the  intent  of  the 
statute;  while  that  of  the  Supreme  Court  ap- 
pears to  me  erroneous  in  both  these  respects. 
The  latter  would  seem  to  proceed  upon  the 
ground,  sometimes  indeed  asserted  by  judges, 
that  the  vendee  or  assignee  of  chattels  leaving 
them  in  possession  of  the  vendor  or  assignor,  is 
in  itself  fraud.  This  appears  to  me  to  violate  a  vi- 
tal principle  of  property.  A  full  and  free  power 
of  disposal  of  chattels  is  an  essential  and  inher- 
ent incident  of  ownership;  and  the  vendee  or 
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assignee  of  such  chattels  has  the  same  right  to 
leave  them  in  the  possession  of  the  vendor  or 
assignor,  that  he  would  have  to  take  them  into 
his  own,  or  place  them  in  the  possession  of  a 
third  person.  If,  however,  the  vendor  be  suf- 
fered to  retain  possession,  the  statute,  from 
motives  of  public  policy,  declares  that  the  sale 
or  assignment  so  unaccompanied  by  an  imme- 
diate delivery,  and  not  followed  by  an  actual 
and  continued  change  of  possession  of  the 
things  sold  or  assigned,  shall  be  presumed  to 
be  fraudulent  and  void  as  against  creditors  and 
subsequent  purchasers;  and  shall  be  conclusive 
evidence  of  fraud,  unless  it  shall  be  made  to 
appear  that  the  same  was  made  in  good  faith, 
and  without  any  intent  to  defraud.  Now  what 
the  statute  does,  in  this  case,  is  to  raise  a  pre- 
sumption of  fraud, which  becomes  conclusive, 
unless  good  faith  and  absence  of  intent  to  de- 
fraud be  made  to  appear.  But  if  the  sale  or 
assignment  be  shown  to  have  been  made  in 
good  faith,  and  without  any  intent  to  defraud, 
the  presumption  of  fraud  raised  by  the  statute 
is  fully  rebutted.  There  can  be  no  presump- 
tion of  fraud  in  a  transaction  which  has  been 
proved  to  be  without  fraud.  To  call  upon  a 
party,  therefore,  *who  had  already  [*3O2 
proved  the  good  faith  and  absence  of  intent  to 
defraud  of  a  sale  or  assignment  of  chattels,  to 
produce  further  testimony  to  remove  I  he  mere 
statutory  presumption  of  fraud,  would  seem  to 
be  worse  than  a  work  of  supererogation;  it 
would  be  to  suppose  the  possible  existence  of 
the  shadow, after  the  substance  itself  had  ceased 
to  exist. 

1.  The  doctrine  of  this  court  is  in  conformity 
with  the  terms  of  the  statute.  Whatever  may 
have  been  previously  the  uncertainty  of  the 
law  upon  this  subject,  the  language  of  this 
statute  is  clear,  explicit  and  unequivocal.  It 
would  seem  to  be  hardly  susceptible  of  two  in- 
terpretations. A  legislative  enactment,  both 
in  its  terms  and  its  provisions,  could  scarcely 
be  more  clear  and  unambiguous  than  this  ;  or 
more  perfectly  in  harmony  with  the  interpre- 
tation it  has  received  in  the  doctrine  held  by 
this  court.  It  declares  explicitly  what  shall 
raise  the  presumption  of  fraud,  and  in  what 
case  this  presumption  shall  become  conclusive 
evidence  of  fraud.  With  equal  explicitness 
does  it  declare  what  shall  remove  or  avoid  the 
conclusiveness  of  this  evidence,  and  thus  re- 
but the  presumption  of  fraud  raised  by  the  stat- 
ute. It  very  wisely,  as  I  think,  has  not  under- 
taken to  define  precisely  what  evidence  shall  be 
sufficient  to  prove  good  faith  and  absence  of 
intent  to  defraud.  This  must  necessarily  vary 
with  the  ever  varying  circumstances  of  each 
individual  case.  The  statute,  therefore,  has 
left  this,  like  every  other  fact  or  question  of 
intent,  to  be  determined  by  the  jury,  under 
the  direction  of  the  court,  from  the  legal,  com- 
petent and  relevant  testimony  presented  to 
them  according  to  the  ordinary  and  established 
rules  of  evidence.  To  this  end  it  has  made 
such  fraudulent  intent  a  question  of  fact,  and 
not  of  law. 

From  the  declaration  of  the  statute  that  the 
facts  enumerated  therein  shall  be  conclusive 
evidence  of  fraud,  unless  it  shall  be  made  to 
appear  that  the  sale  or  assignment  was  made  in 
good  faith,  and  without  any  intent  to  defraud, 
the  legal  inference,  as  well  as  that  of  common 
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sense,  is,  I  think,  irresistible,  that  if  it  be  thus 
made  to  appear,  those  facts  shall  not  be  con- 
clusive evidence  of  fraud  ;  and  that  the  pre- 
303*]  sumption  of  fraud  raised  *therefrom 
shall  be  thus  fully  rebutted.  The  statute  does 
not  go  on  to  provide  that,  in  addition  to  proof 
of  good  faith  and  absence  of  intent  to  defraud, 
the  party  claiming  under  such  sale  or  assign- 
ment shall  also  be  held  to  show,  by  reasons  to 
be  approved  by  the  court,  why  there  had  not 
been  an  immediate  delivery,  and  an  actual  and 
continued  change  of  possession  ;  much  less 
does  the  statute  make  such  proof  an  indispen- 
sable preliminary  requisite  to  the  admission  of 
proof  of  good  faith  and  the  absence  of  an  in- 
tent to  defraud  ;  nor  does  it  require  that  "  the 
Question  of  bona  fides  should  be  withholden 
rom  the  jury,  where  the  parties  have  refused 
to  change  the  possession,  if  change  were  with- 
in their  power."  This  is  the  law  of  the  courts, 
not  of  the  statute.  In  the  opinion  of  the  Su- 
preme Court  in  the  case  of  White  v.  Cole,  24 
Wend.,  116,  the  learned  judge  who  prepared 
that  opinion  presents  the  following  interroga- 
tory and  answer :  "  Does  the  Statute  2  R.  8., 
72,  2d  ed.,  sec.  4,  when  it  declares  fraudulent 
intent  to  be  a  question  of  fact,  leave  it  to  be 
tried,  like  other  cases  of  intent,  on  facts  perti- 
nent in  the  opinion  of  the  judge,  according  to 
the  general  rules  of  evidence?  We  have  here- 
tofore given  one  uniform  answer  to  this  in- 
quiry. We  have  withholden  the  question  of 
bona  fides  f  rom  the  jury,  where  the  parties  have 
refused  to  change  the  possession,  if  change 
were  within  their  power.  We  have  considered 
delivery  as  the  form  put  forward  by  the  stat- 
ute to  test  the  honesty  of  the  transaction."  It 
has  also  been  said  by  another  judge  of  the  same 
court,  Butler  v.  Van  Wyck,  1  Hill,  455:  "  When 
that  (change  of  possession)  is  wanting,  the  stat- 
ute is  so  far  from  allowing  that  there  can  be 
good  faith  towards  creditors  and  purchasers 
that  it  declares  the  transaction,  as  to  them, 
fraudulent  and  void."  And  again:  "  Without 
altering  the  language  of  the  statute,  there  is,  I 
think,  no  way  in  which  this  presumption  can 
be  got  rid  of,  so  long  as  the  fact  out  of  which 
it  springs — unchanged  possession — continues 
to  exist."  "Nothing  can  take  a  case  out  of 
the  operation  of  the  statute,  unless  the  attempt- 
ed explanation  relate  to  the  possession  of  the 
property." 

3O4*]  *The  doctrine  thus  laid  down  by 
two  of  the  judges  of  the  Supreme  Court  seems 
to  me  artificial,  far  too  restricted,  and  incon- 
sistent with  both  the  terms  and  intent  of  the 
statute.  In  the  case  contemplated  by  the  stat- 
ute the  statute  itself  prescribes,  as  the  only 
requisite,  proof  of  good  faith  and  absence  of 
intent  to  defraud.  The  burden  of  such  proof 
is  very  properly  thrown  upon  those  claiming 
under  the  sale  or  assignment.  In  weighing 
the  evidence  offered  of  such  good  faith  and 
absence  of  intent  to  defraud,  the  jury  may  very 
properly  consider  any  good  reasons  which  may 
be  presented  to  them  for  the  non-delivery  of 
immediate  possession.  Such  reasons  may,  and 
generally  will,  form  a  part  of  the  evidence 
which  goes  to  show  good  faith  and  the  absence 
of  an  intent  to  defraud;  but  it  is,  by  no  means, 
the  only  evidence  for  that  purpose.  Nor  can 
I  admit,  as  seems  to  be  insisted  on  in  the  doc- 
trine held  by  the  Supreme  Court,  that  such 
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reasons  are  an  indispensable  preliminary  req- 
uisite to  the  admission  of  other  testimony  ;  or 
that,  without  such  reasons,  all  other  testimony, 
however  satisfactory  in  itself  it  may  be  in  other 
respects,  is  still  insufficient  to  prove  what  the 
statute  requires,  and  to  rebut  the  presumption 
of  fraud  which  it  raises.  Much  less  can  I  ad- 
nrt  the  soundness  of  a  doctrine  that  would 
withhold  from  the  jury  a  jurisdiction  expressly 
given  to  it  by  the  statute,  and  which  allows  the 
court  to  usurp  the  prerogative  of  deciding  not 
only  upon  the  competency  and  relevancy  of 
testimony,  but  also  upon  its  weight  and  suffi- 
ciency, in  the  very  case  contemplated  by  the 
statute,  and  upon  the  very  question  expressly 
declared  by  that  statute  to  be  a  question  of 
fact,  and  not  of  law.  This  would  be  to  repeal 
the  statute,  and  to  substitute  in  its  place  law 
wnich,  I  think,  the  Legislature  has  neither  en- 
acted nor  intended  to  enact.  To  say,  too,  that 
when  a  change  of  possession  is  wanting,  the 
statute  is  so  far  from  allowing  that  there  can 
be  good  faith  towards  creditors  and  purchasers, 
that  it  declares  the  transaction,  as  to  them, 
fraudulent  and  void,  seems  to  me  to  be  in  the 
highest  degree  contradictory  and  absurd,  and 
wholly  wanting  in  that  legal  acumen  and  gen- 
eral logical  *accuracy  which  usually  [*3O5 
so  strongly  characterize  the  mind  from  which 
the  observation  emanated.  When  the  statute 
says  that  a  sale  or  assignment  of  chattels,  un- 
accompanied by  an  immediate  delivery,  and 
not  followed  by  an  actual  and  continued  change 
of  possession,  shall  be  presumed  to  be  fraudu- 
lent and  void,  and  conclusive  evidence  of  fraud, 
unless  good  faith  and  the  absence  of  an  intent 
to  defraud  be  made  to  appear,  the  statute,  in 
its  very  terms,  necessarily  supposes  the  possible 
existence  of  good  faith,  and  the  absence  of  an 
intent  to  defraud,  notwithstanding  the  want 
of  an  immediate  delivery  and  an  actual  and 
continued  change  of  possession  ;  and  it  as  nec- 
essarily implies  that  when  such  good  faith  and 
absence  of  intent  to  defraud  shall  be  made  to 
appear,  the  presumption  and  conclusive  evi- 
dence of  fraud  which  the  statute  raises  from 
the  facts  stated  shall  be  fully  rebutted  and 
cease  to  exist.  This  seems  to  me  most 
clear  from  the  very  terms  of  the  statute  ;  and 
such  is  the  doctrine  of  this  court.  That  doc- 
trine is,  therefore,  in  conformity  with  the 
terms  of  the  statute. 

2.  The  doctrine  of  this  court  is  also  in  har- 
mony with  the  intent  of  the  statute.  To  ar- 
rive at  the  true  intent  and  meaning  of  this  stat- 
ute, it  is  hardly  necessary  to  go  beyond  its  own 
phraseology;  so  clear,  explicit  and  unambigu- 
ous is  the  language  in  which  its  provisions  are 
expressed.  Yet  that  plain  and  obvious  intent 
is  rendered  still  more  palpable  by  the  history 
of  the  law  previous  to  the  passage  of  this  stat- 
ute, and  by  the  circumstances  which  attended 
its  enactment. 

Our  Statute  of  1830,  2  R.  S.,  136,  sec.  5,  Id., 
137,  sec.  4,  embraces  the  provisions,  somewhat 
modified  and  enlarged,  of  the  statutes  of  50 
Edw.  III.,  ch.  6;  3  Hen.  VII.,  ch.  4,  13  Eliz., 
ch.  5,  and  27  Eliz.,  ch.  4.  For  more  than  two 
centuries  after  the  passage  of  the  Statutes  of 
the  13  and  27  Eliz.,  evendown  to  near  the  mid- 
dle of  the  reign  of  George  III.,  the  prevailing 
doctrine  of  the  courts  of  Westminster  Hall, 
with  few  apparent  exceptions,  was,  that  those 
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statutes,  in  the  cases  contemplated  by  them, 
and  upon  the  facts  therein  stated,  raised  only 
&  prima  facie  presumption  and  not  conclusive 
3O6*J  evidence  of  fraud;  and  that  this.  *of 
course,  might  be  rebutted  by  testimony;  that 
the  question  of  fraud  was,  therefore,  one  of 
fact  for  the  jury,  and  not  an  inference  of  law 
to  be  drawn  by  the  courts. 

It  is  true  that,  during  this  period,  efforts 
were  occasionally  made  by  individual  judges 
to  introduce  the  harsher  rule.and  consider  vol- 
untary conveyances  and  sales  of  chattels,  un- 
accompanied by  delivery  ofc  possession,  as  in 
all  cases  conclusive  evidence  of  fraud,  not  to 
be  explained  or  rebutted  ;  but  that  the  fraud 
was  a  necessary  inference  of  law  to  be  drawn 
by  the  court  from  the  single  fact  alone  that  the 
conveyance  was  voluntary,  or  the  sale  unac- 
companied by  a  delivery  of  possession.  The 
acknowledged  exceptions  to  this  severe  rule 
soon  became  so  numerous  as  to  destroy  the  rule 
itself,  when  the  courts  again  fell  back  upon 
the  milder  and  more  reasonable  rule  of  prima 
facie  presumption  and  the  consequent  jurisdic- 
tion of  the  jury.  Some,  indeed,  went  so  far  as 
to  consider  voluntary  conveyances,  and  sales 
and  assignments  of  chattels,  unaccompanied  by 
a  change  of  possession,  as  fraudulent  per  se. 
Others  attempted  to  draw  a  distinction  between 
absolute  bills  of  sale  and  conditional  assign- 
ments by  way  of  mortgage,  insisting  that,  in 
the  former  case,  non-delivery  of  possession  was 
conclusive  evidence  of  fraud;  while,  in  the  lat- 
ter, it  is  only  prima  facie  evidence  of  fraud, 
during  the  period  within  which  the  condition 
was  to  be  performed,  on  the  ground  that  for 
this  period  the  continued  possession  in  the 
mortgagor  was  consistent  with  the  deed.  But 
that,  on  the  expiration  of  that  period,  the  case 
of  a  conditional  assignment  or  mortgage  was 
subject  to  the  same  rule  as  an  absolute  bill  of 
sale;  on  the  ground  that  the  continued  posses- 
sion of  the  conditional  assignor,  or  mortgagor, 
had  then  become  inconsistent  with  the  deed. (a) 

But  these  ultra  doctrines  and  artificial  dis- 
tinctions had  only  a  transient  existence.  They 
soon  disappeared,  and  gave  place  to  the  much 
more  rational  and  sound  doctrine  that  puts  all 
3O7*]*these  cases  on  the  same  uniform  ground 
of  intent ;  as  in  the  cases  of  Gadogan  v.  Ken- 
nett,  Cowp.,  432,  and  Doe  v.  Boutledge,  Id.,  705. 
In  the  former,  p.  434,  Ld.  Mansfield  said  : 
"The  statute  does  not  militate  against  any  trans- 
action bona  fide,  and  where  there  is  no  imagi- 
nation of  fraud.  And  so  is  the  common  law.  " 
And  further;  "The  Statute  27  Eliz.,  ch.  4,  does 
not  go  to  voluntary  conveyances  merely  as  be- 
ing voluntary,  but  to  such  as  are  fraudulent." 
This  was  the  earlier,  and,  as  seems  to  me.  the 
true  doctrine.  So  Ld.  Ellenborough,  in  Doe  v. 
Manning,  9  East,  59,  63,  where  he  collected 
and  reviewed  the  cases  under  ,the  13th  and  27th 
Eliz.,  observed  that,  in  the  cases  "which  arose 
nearest  the  time  of  passing  the  Statute  27  Eliz., 
the  judges  seem  to  have  held  that  a  voluntary 
settlement  was  only  prima  fade  fraudulent 
against  a  purchaser;"  and  that,  by  a  reference 
to  the  cases,  it  would  appear  that  it  was  matter 
of  evidence  to  the  jury,  on  which  they  passed, 
whether  a  voluntary  conveyance,  as  such,  was 
fraudulent.  The  same  principle  is  applicable 

(a)  See  Bissell  v.  Hopkins.  3  Cow.,  166,  and  the 
cases  there  cited  by  Talcottand  Hopkins,  arguendn. 
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to  both  statutes.  In  favor  of  the  principle  may 
be  arrayed,  among  others,  the  names  of  Ld. 
Hale.  Ld.  Kolle.  Ld.  Holt,  Ch.  B.  Gilbert.  Ch. 
J.  Eyre,  Ld.  Mansfield,  Sir  William  Black- 
stone,  Ld.  Eldon,  Ld.  Ellenborough,  and  Ld. 
Tenterden;  and  against  it  Ld.  Hardwicke,  Ch. 
J.  DeGrey,  and  J.  Buller.  The  latter,  in  the 
case  of  Edwards  v.  Harden,  2  T.  R.,  587,  did, 
more  strongly  perhaps  than  any  of  his  prede- 
cessors or  successors,  lay  down  the  strict  gen- 
eral rule,  that  possession  must  accompany  and 
follow  the  deed ;  that,  therefore,  where  the 
conveyance  is  absolute,  the  possession  must  be 
delivered  immediately,  but  where  it  is  condi- 
tional,it  will  not  be  rendered  void  by  the  vend- 
or continuing  in  possession  till  the  condition 
be  performed;  thus  recognizing  the  distinction 
before  attempted  to  be  drawn  between  absolute 
and  conditional  conveyances.  The  doctrine  of 
this  case,  however,  has  neither  been  always 
considered  as  sound  law,  nor  uniformly  fol- 
lowed as  such,  even  in  England.  On  the  con- 
trary, it  has  been  often  questioned.  In  Stetoard 
v.  Lombe,  1  Brod.  &  B.,  506,  decided *in  [*3O8 
1820,  the  doctrine  of  Edwards  v.  Harben  was 
very  strongly  questioned  and  dissented  from 
by  Cli.  J.  Dallas  and  J.  Parke;  and  still  more 
so  in  later  decisions.  Even  J.  Buller  himself, 
in  Haselinton  v.  Gill,  3  T.  R. ,  620,  note,  says  : 
"It  has  been  frequently  determined  that  pos- 
session alone  is  not  evidence  of  fraud ;  the 
transaction  must  be  shown  to  be  fraudulent 
from  other  circumstances."  This  case  was  tried 
at  the  Guildhall  sittings  after  Easter  Term  1784, 
before  J.  Buller,  was  carried  up  to  the  K.  B., 
and  decided  by  Ld.  Mansfield,  Ch.  J.  Ash- 
hurst,  Grose  and  Buller,  Justices.  Ch.  J.  Sav- 
age understood  the  case  of  Edwards  v.  Harben 
as  differing  from  Twyne1*  case  only  in  that  it 
made  nondelivery  of  possession,  unexplained, 
sufficient,  per  se,  to  characterize  the  transaction 
as  fraudulent  ;  whereas  in  Twyne's  case,  that 
was  combined  with  other  indicia  of  fraud.  He 
states  the  general  rule  to  be,  that  ' '  Possession 
by  the  vendor  or  mortgagor,  after  forfeiture, 
is  prima  facie  evidence  of  fraud;  but  that  such 
possession  may  be  explained,  and  if  the  trans- 
action be  shown  to  have  been  upon  sufficient 
consideration,  and  bona  fide  ;  that  is,  without 
any  intent  to  delay,  hinder  or  defraud  credit- 
ors or  others,  then  the  conveyance  is  valid,  oth- 
erwise not."  Continued  possession  in  the  vend- 
or or  mortgagor  "is  a  badge  of  fraud."  That 
is  not  denied  and  never  has  been  since  Twyne's 
case.  Hattv.  Tuttle,  8  Wend.,  375.  Chancellor 
Kent,  after  a  careful  examination  of  the  cases, 
and  a  full  consideration  of  the  whole  subject 
says:  "The  conclusion  from  the  more  recent 
English  cases  would  seem  to  be,  that  though  a 
continuance  in  possession  by  the  vendor  or 
mortgagor  be  prima  facie  a  badge  of  fraud,  if 
the  chattels  sold  or  mortgaged  be  transferable 
from  hand  to  hand,  yet  the  presumption  of 
fraud  arising  from  that  circumstance  may  be 
rebutted  by  explanations  showing  the  transac- 
tion to  be  fair  and  honest,  and  giving  a  reason- 
able account  of  the  retention  of  the  possession. 
The  question  of  fraud  arising  in  such  cases,  is 
not  an  absolute  inference  of  law.  but  one  of 
fact  for  the  jury."  2  Kent,  Com.,  520,  2d  ed. 

*Such  is  briefly  the  history  and  pres-  [*3O9 
ent  state  of  the  law  upon  this  subject  in  En- 
gland. It  has  been,  if  possible,  still  more  fluct- 
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uating  and  unsettled  in  this  country.  The  Su- 
preme Court  of  the  U.  S.,  in  the  case  of  Ham- 
ilton v.  Russell,  1  Cr. ,  309,  adopted  the  leading 
principle  of  the  case  of  Edwards  v.  Harben, 
leaving  open,  however,  the  question  between 
absolute  sales  and  conditional  assignments,  and 
also  the  case  where  a  continuance  of  the  pos- 
session in  the  vendor  or  assignor  is  consistent 
with  the  deed.  This  decision  has  been  adopted 
and  generally  followed  by  the  subordinate 
courts  of  the  U.  S. ,  so  that  it  may  perhaps  be 
considered  as  the  settled  doctrine  of  the  federal 
judiciary,  with  some  recent  and  pretty  strong 
exceptions.  Among  these  is  the  opinion  of  J. 
Thompson  in  the  case  of  Hinde  v.  Longworth, 
11  Wh.,  213.  The  doctrine  of  Edwards  v. 
Harben  has  also  been  adopted  and  followed 
in  several  of  the  States,  particularly  Va.,  Ky., 
Pa.  and  Conn.  But  the  contrary  doctrine  has 
been  strongly  and  uniformly  held  in  N.  C.,  N. 
H. ,  and  Mass. ,  where  the  subject  seems  to  have 
undergone  a  full  and  careful  examination. 

In  N.  G.,vn.Vicks  v.  Keys,2H&yw.,  126,  Falk- 
ner  v.  Perkins,  Id.,  224;  Trotter  v.  Howard,  1 
Hawks,  320,  and  in  Smith  v.  Niel,  Id.,  341, 
Judges  Taylor,  Johnson  and  Hall  held,  that  the 
not  taking  possession  immediately  of  goods 
conveyed  by  a  bill  of  sale, is  not  of  itself  fraud, 
but  evidence  only  of  fraud,  and  may  be  ac- 
counted for  by  evidence  ;  and  that  that  ques- 
tion properly  and  of  right  belongs  to  the  jury. 

In  N.  H.,in  Haven  v.  Low, 2  N.  H.,  13,  Wood- 
bury,  J.,  says:  "As  a  general  principle,  fraud 
is  a  question  of  fact  ;  or,  at  the  farthest,  is  a 
mixed  question  of  law  and  fact."  In  conclusion, 
he  adds:  "Possession  of  property  being  retained 
by  the  vendor  after  a  sale,  is  not  per  se  a  fraud; 
but,  in  the  language  of  Ld.  Mansfield, 1  Burr., 
484,  'being  only  evidence  of  fraud  may  be  ex- 
plained.' The  whole  circumstances  should  be 
submitted  to  the  jury."  In  Coburn  v.  Picker- 
ing, 3  N.  H. ,  415,  425.  Richardson,  Ch.  J. ,  says: 
31O*]  *" After  a  most  attentive  and  care- 
ful examination  of  the  books  on  this  subject, 
we  have  not  been  able  to  entertain  a  doubt, 
that  the  true  rule  to  be  deduced  from  all  the 
adjudged  cases  is,  that  when  the  sale  is  abso- 
lute, possession  and  use  of  the  goods  after- 
wards, by  the  vendor,  is  always,  prima  facie, 
and,  if  unexplained,  conclusive  evidence  of  a 
trust."  "When  the  question  is,  was  there  a 
secret  trust  ?  it  is  a  question  of  fact.  But  when 
the  fact  of  a  secret  trust  is  admitted,  or  in  any 
way  established,  the  fraud  is  an  inference  of 
law  which  a  court  is  bound  to  pronounce." 
Id.,  p.  428.  "Twyne's  case,  in  substance,  con- 
tains the  rule  we  have  laid  down."  Id.,  p.  427. 
Referring  to  the  case  of  Haven  v.  Low,  he  adds: 
"The  decision  was  in  perfect  accordance  with 
the  rule  we  have  laid  down;  for  when  the  court 
say  that  possession  of  the  goods  is  not  conclu- 
sive evidence,  all  that  is  intended  is  that  it  may 
be  rebutted  or  explained."  "We  have  no  hes- 
itation in  saying,  that  there  is  no  contradiction 
in  the  decisions  on  this  point.  All  the  cases  are 
reconciled  by  the  distinctions  we  have  stated." 
This  case  seems  to  have  been  ably  argued,  and 
deliberately  and  well  considered.  In  Ash  v. 
Savage,  5  N.  H.,  545,  547,  Richardson,  Ch.  J., 
says,  that  "Possession  by  the  mortgagor  may 
in  some  cases  be  evidence  of  fraud,  but  is 
never  fraud  in  law,  or  conclusive  evidence  of 
fraud." 
HILL  4. 


In  Mass.,  in  Brooks  v.  Powers,  15  Mass.,  244, 
the  court  say  :  "It  has  been  contended  in  this 
case,  that  the  possession  of  the  vendor  of  per- 
sonal chattels  after  the  sale,  is  conclusive  evi- 
dence in  favor  of  creditors  that  the  sale  was 
fraudulent ;  or  rather  that  it  is  itself  a  fraud. 
But  we  are  all  of  opinion  that,  although  it  is 
generally  evidence  of  the  strongest  kind,  it  is. 
not  conclusive."  In  Barllett  v.  Williams,  1 
Pick.,  288,  295,  Putnam,  J.,  says  :  "It  is  cer- 
tainly a  general  rule,  that  possession  must  ac- 
company and  follow  the  deed  ;  and  that  the 
possession  of  the  vendor  after  the  bill  of  sale, 
unexplained,  would  render  the  conveyance 
void  as  against  creditors.  But  such  a  posses- 
sion may  be  explained  and  be  perfectly  con- 
sistent with  justice." 

*In  relation  to  our  own  State,  Chan-  [*3 1 1 
cellar  Kent  remarks  :  "In  N.  Y. ,  the  current 
language  of  the  court  originally  was,  that  the 
non-delivery  of  goods  at  the  time  of  the  sale 
or  mortgage,  was  only  prima  fade  evidence  of 
fraud,  and  a  circumstance  which  admitted  of 
explanation."  2  Kent,  Com.,  526,  2d  ed.  See, 
Barrow  v.  Paxton,  5  Johns.,  258,  where  it  was 
held  that  possession  continuing  in  the  vendor 
was  only  prima  facie  evidence  of  fraud,  and 
might  be  explained.  See,  also,  Beals  v.  Guern- 
sey, 8  Johns. ,  446,  452,  where  the  court  say : 
"The  non-delivery  of  the  goods  at  the  time  of 
the  sale  is  of  itself  a  circumstance  of  fraud,  as 
was  stated  in  Twyne's  case  ;  but  it  is  only  pri- 
ma facie  evidence  of  fraud,  and  the  circum- 
stance may  admit  of  explanation."  "The  ques- 
tion of  fraud  depends  upon  the  motive."  This 
seems  to  me  the  true  doctrine,  especially  under 
the  Statute  of  1830.  But  in  Sturtevant  v.  Bal- 
lard,  9  Johns.,  337,  344,  Kent,  Ch.  J.,  would 
seem  to  have  intended  to  establish  the  stricter 
rule,  when  he  declared,  that  "A  voluntary  sale 
of  chattels  with  an  agreement,  either  in  or  out 
of  the  deed,  that  the  vendor  may  keep  posses- 
sion is,  except  in  special  cases  and  for  special 
reasons,  to  be  shown  to  and  approved  of  by 
the  court,  fraudulent  and  void  as  against  cred- 
itors." Ch.  J.,  Savage,  however,  does  not  un- 
derstand the  decision  in  this  case  as  having  al- 
tered the  law  ;  but  that  the  exception  therein 
of  "special  cases  and  for  special  reasons,"  left 
the  evidence  of  fraud  open  for  explanation 
and,  therefore,  was  not  conclusive  ;  and  that 
the  case,  therefore,  did  not  go  beyond  the  pre- 
vious ones  of  Barrow  v.  Paxton  and  Beals  v. 
Guernsey.  It  is  evident,  however,  I  think, 
from  Chancellor  Kent's  language  in  his  com- 
mentaries, that  he  himself  intended,  in  the  de- 
cision of  Sturtevant  v.  Ballard,  to  adopt  a  more 
strict  rule  than  had  been  previously  recognized 
by  the  courts  of  this  State  ;  and  that  he  sup- 
posed the  court  had,  in  its  decision  of  that 
case,  accomplished  such  purpose. 

The  doctrine  of  this  case  was  not  followed 
in  Dickinson  v.  Cook,  17  Johns. ,  332,  where 
Yates,  J.,  who  delivered  the  opinion  of  the 
court,  recognized,  as  a  general  principle  of 
*law,  that  a  continued  possession  of  [*312 
goods  by  a  vendor  is  prima  facie  evidence  of 
fraud.  But  Bissell  v.  Hopkins,  3  Cow.,  166,  as 
Chancellor  Kent  himself  admits  in  his  commen- 
taries, entirely  subverted  the  doctrine  of  Sturte- 
vant v.  Ballard,  and  declared  that,  in  retaining 
possession  after  sale,  there  was  neither  fraud 
in  law  nor  fraud  in  fact ;  that  there  was  only 
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primafacie  evidence  of  fraud,  which  might  be 
explained.  In  Butts  v.  Swartwood,  2  Cow.,  431, 
and  Jackson  v.  Mather,  7  Cow.,  804,  continued 
possession  was  held  to  be  only  prima  facie  evi- 
dence of  fraud.  Stutson  v.  Brown,  7  Cow.,  782, 
was  a  case  of  actual  fraud.  In  the  case  of  Sew- 
ard  v.  Jackson,  8  Cow.,  406,  in  t his  court,  Sen- 
ators Spencer  and  Allen  held  fraud  to  be  a 
question  of  fact  and  not  of  law.  The  former 
put  himself,  among  other  authorities,  on  the 
opinion  of  J.  Thompson  in  Hinde  v.  Long 
worth,  cited  above.  Senator  Spencer,  p.  485, 
says:  "Strictly  speaking,  there  is  no  such  thing 
as  fraud  in  law  ;  fraud  or  no  fraud  is,  and 
ever  must  be  a  fact.  The  evidence  of  it  may 
be  so  strong  as  to  be  conclusive  ;  but  still  it  is 
evidence,  and,  as  such,  must  be  submitted  to  a 
jury."  In  Jennings  v.  Carter,  2  Wend.,  446, 
449.  Marcy,  J '.,  says  :  "It  is  well  settled  that 
explanations  may  be  given,  which  will  effect- 
ually repel  the  presumption  of  fraud  arising 
from  continuance  of  possession  in  the  vendor.  ' 
In  Divcer  v.  Mclaughlin,  2  Wend.,  596,  Sav- 
age. Ch,  J.,  held  that  possession  of  personal 
property  by  the  vendor  or  mortgagor  inconsist- 
ent with  the  deed,  was  prima  facie  evidence 
of  fraud,  but  subject  to  explanation.  In  these 
last  two  cases,  the  explanations  offered  were 
Insufficient.  The  opinions  of  Senators  Spen- 
cer and  Allen  in  Seward  v.  Jackson,  were  after- 
wards followed  by  the  Supreme  Court  in  Jack- 
son v.  Peck, 4  Wend.,  300,  and  in  Jackson  v. 
Timmerman,  1  Wend. .  436. 

Such  is  briefly  the  history,  and  such  was  the 
fluctuating  and  unsettled  state  of  the  law  upon 
this  subject  when  the  statute  in  question  was 
passed.  It  cannot,  therefore,  well  be  perceived, 
how  it  could  with  correctness  be  said  or  im- 
plied, as  it  was  in  Butler  v.  Van  Wyck,  that 
313*J  there  had  been  a  "uniform  current  *of 
judicial  authority  from  Twyne's  case,  in  the 
reign  of  Elizabeth,  down  to,  but  not  including 
Smith  v.  Acker,  decided  by  the  Court  for  the 
Correction  of  Errors  ;  "  or,  as  was  said  in  the 
same  case,  with  reference  to  the  principle  in 
discussion,  that  it  was  "a  question  which  had 
passed  through  all  the  courts  of  the  State  with 
a  uniform  result."  On  the  contrary,  the  ever- 
varying  and  often  conflicting  decisions  of  the 
courts,  in  regard  to  the  principle  in  question, 
run  through  all  the  books,  and  show  the  law 
upon  this  subject  to  have  been  at  that  period 
fluctuating  and  unsettled. 

To  reconcile  the  discrepancies  and,  as  far 
as  practicable,  to  harmonize  the  various  and 
conflicting  decisions  of  the  courts,  by  taking 
from  all  whatever  they  had  in  common  or 
might  contain  of  sound  doctrine  and  practical 
principle,  and  thus  finally  to  settle  the  law 
upon  this  subject,  was  undoubtedly  the  object 
and  intention  of  the  Legislature  in  passing  into 
express  enactment  this  portion  of  the  Revised 
Statutes.  This  conclusion  would  naturally  be 
drawn  from  the  very  terms  of  the  statute, 
which  are  clear  and  explicit.  But  the  conclu- 
sion is  fortified  by  the  original  notes  of  the  re- 
visers, which  accompanied  this  portion  of  the 
revision  when  it  was  presented  by  them  to  the 
revising  Legislature.  This  object,  at  the  time, 
was  supposed  to  have  been  fully  accomplished. 
So  it  was  then  and  has  since  been  viewed  by 
some  of  the  best  legal  minds  in  the  State.  Chan- 
cellor  Kent,  referring  to  the  previously  fluctu- 


ating  and  unsettled  state  of  the  law  upon  this 
subject,  says:  "The  New  York  Revised  Slat 
utes  have  put  this  vexatious  question  at  rest." 
"The  doctrine  now  established  by  statute,  is 
evidently  as  hightoned  as  any  that  the  courts 
of  justice  in  this  country  can,  by  a  permanent 
practice,  sustain;  and  it  contains  this  inherent 
and  redeeming  energy,  that  the  fact  of  with- 
holding possession  raises  the  presumption  of 
fraud,  and  the  burden  of  destroying  that  pre- 
sumption is  thrown  on  the  vendee  or  mort- 
?agee."  2  Kent,  Com.,  529.  n.  So  in  Hall  v. 
'(/.«&,  8  Wend.,  875,  one  of  the  earliest  cases 
that  arose  under  the  Revised  Statutes,  and 
*which,  with  the  whole  law  upon  the  [*314 
subject,  was  very  elaborately  considered  by 
Ch.  J.,  Savage,  he  says,  p.  379  :  "If  lam  right 
in  supposing  that  the  rule  laid  down  in  8tur- 
tenant  v.  BaUard,  amounts  to  no  more  than  that 
possession  remaining  in  the  vendor  is  prima 
facie  evidence  of  fraud,  then  there  is  no  dis- 
crepancy between  the  cases  in  this  court;  they 
all  maintain  the  same  doctrine ;  and  so  have 
the  Legislature  pronounced  the  law  to  be  from 
and  after  January  1,  1830.  2  R.  S.,  136,  sec. 
5.  This  legislative  enactment  contains  what 
I  understand  the  law  to  have  been  ever  since 
the  18th  Eliz.,  ch.  5,  and  what  the  common 
law  was  before  that  statute  was  enacted." 

Such  are  the  views  of  two  distinguished  le- 
gal minds,  of  the  provisions  and  effect  of  the 
statute  in  question.  Indeed,  so  plain  is  the 
language,  and  so  palpable  the  objects  of  this 
statute,  that  it  would  seem  to  be  as  impossible 
to  mistake  the  one  as  to  misinterpret  the  other. 
And  yet,  as  was  remarked  by  a  late  distin- 
guished member  of  this  court:  "  This  legisla- 
tion has  merely  afforded  a  new  and  remarkable 
proof  of  the  imperfection  of  human  language 
and  the  impossibility  of  definitely  settling  any 
great  rule  of  law  for  the  complicated  affairs  of 
human  life,  merely  by  the  general  language  of 
a  statute  or  the  provisions  of  a  code."  It  would 
seem  to  me,  however,  that  the  differences  in 
opinion,  and  the  conflicting  interpretations  of 
this  statute,  have  arisen  rather  from  strongly 
preconceived  notions  of  what  the  public  inter- 
ests and  a  sound  public  policy  required  it  to 
be,  than  from  any  ambiguity  or  uncertainty 
either  in  the  terms  or  the  provisions  of  the 
statute  itself.  It  has  been  an  adherence  to 
what,  in  individual  opinion,  the  law  should  be 
rather  than  a  fair  and  just  interpretation  of 
what  the  Legislature  has  actually  made  it. 
The  opinion  has  been  entertained  and  strongly 
expressed,  that  the  public  interests  as  well  as 
good  morals,  would  have  been  promoted  by  a 
declaration,  fifty  years  ago,  of  the  rule  of  law, 
that  all  sales  and  assignments  of  chattels,  by 
way  of  mortgage,  of  which  the  possession,  un- 
der any  pretense  whatever,  is  retained  by  the 
vendor  or  mortgagor,  should  be  deemed  to  be 
absolutely  fraudulent  and  void  as  against  cred- 
itors *and  subsequent  purchasers;  that  [*315 
nothing  short  of  such  a  rule  can  effectually 
reach  the  evil  against  which  the  statute  was 
directed;  and  that  such  a  rule  would  be  one  of 

|  a  most  salutary  tendency.  It  certainly  is  not 
surprising  that  a  judge,  honestly  holding  such 

J  doctrines  as  sound  principles  of  public  policy, 
with  a  view  to  their  utmost  application, should, 
in  every  case  coming  before  him  for  adjudica- 
tion, push  his  severe  and,  as  seems  to  others, 
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ultra  interpretations  of  the  statute,  to  the  ut- 
most verge  of  legal  sanction,  and  carry  their 
application  to  the  very  farthest  limit  which  the 
circumstances  of  the  case  would  possibly  per 
mit.  Such  would  naturally  be  the  honest  and 
ardent  tendency  of  his  mind.  And  it  may  well 
be,  therefore,  that  this  honest  impulse  may 
have  led,  unconsciously  doubtless,  to  the  en- 
deavor to  supply,  by  judicial  interpretation, 
what  is  imagined  to  be  defective  in  the  legisla- 
tive enactment.  But  the  question  is  not  what 
ought  to  be,  but  what  is  the  law?  The  former 
is  for  the  exclusive  consideration  of  the  legis- 
lative power;  while  the  latter  only  can  be  re- 
garded by  the  judiciary.  It  is  to  be  feared  that 
this  sound  principle  has  not  always  been  suf- 
ficiently observed.  For  although  in  the  earlier 
cases  of  Hall  v.  Tuttle,  Cunningham  v.  Free- 
born,  Gardner  v.  Adams,  and  some  others,  the 
statute  received  an  interpretation  in  conform- 
ity with  its  palpable  import;  yet  so  early  as 
the  case  of  Doane  v.  Eddy,  in  1837,  the  Su- 
preme Court,  Ch.  J.  Nelson,  dissenting,  put 
themselves  back  upon  the  severest  rule  of  some 
of  the  old  decisions,  and  advanced  a  doctrine 
which  seems  to  me  as  inconsistent  with  the 
terms,  as  it  is  with  the  true  intent  of  the  stat- 
ute. In  the  dissenting  opinion  of  the  Chief 
Justice,  however,  the  statute  received,  in  few 
words,  a  very  full,  just  and  satisfactory  inter- 
pretation. The  doctrine  of  the  Supreme  Court 
in  that  case  was  more  fully  developed, enforced 
and  followed  in  Randall  v.  Cook,  17  Wend. , 
53,  in  Wood  v.  Lowry,  Id. ,  492,  and  again  in 
Beekman  v.  Bond,  19  Wend.,  444,  where,  in 
addition  to  the  severe  rule  adopted  in  the  pre- 
vious cases,  the  court,  by  a  restricted  applica- 
tion of  the  4th  section  of  the  3d  title  of  the 
316*]  statute,  put  *forth  a  doctrine  that 
would  deprive  the  jury  of  an  expressly  grant 
ed  jurisdiction,  in  violation,  as  seems  to  me,  of 
the  clear  language,  and  most  manifest  intent 
of  the  statute.  This  doctrine,  too,  is  attempt- 
ed to  be  sustained  by  a  course  of  reasoning  as 
remarkable,  certainly,  as  its  conclusions  ap- 
pear to  be  erroneous.  The  learned  judge  who 
delivered  the  opinion  of  the  court  in  Beekman 
v.  Bond,  says:  "  The  5th  section  of  title  2  de- 
clares, in  substance,  that,  as  against  creditors 
and  purchasers,  every  sale  and  conveyance  of 
goods,  without  a  change  of  possession,  •  shall 
be  presumed  to  be  fraudulent  and  void.'  The 
only  question  of  fact  here  is  about  possession. 
The  provision  is  not,  that  a  conveyance  of 
goods  made  with  a  fraudulent  iment  shall  be 
void;  but  that  a  conveyance  of  goods  without 
a  change  of  possession,  shall  be  void.  Is  the 
fraud  in  such  cases  a  question  of  fact?  Let 
the  statute  answer.  The  transaction  '  shall  be 
presumed  to  be  fraudulent  and  void.'  This  is 
the  language  of  the  law,  and  except  under  spe- 
cial circumstances,  a  jury  has  nothing  to  do 
with  the  question."  The  same  learned  judge, 
in  the  recent  case  of  Butler  v.  Van  Wyck,  1 
Hill,  455,  thus  explains  himself:  "In  Beekman 
v.  Bond,  an  attempt  was  made  to  show  that 
this  provision  (3  R.  S.,  137,  sec.  4)  had  ample 
scope  for  operation  without  touching,  and  that 
it  did  not  in  fact  touch,  this  point.  It  is  not 
only  enacted  that  conveyances  made  with  a 
fraudulent  intent  shall  be  void,  but  the  Legis- 
lature has  gone  further,  and  singled  out  and 
seized  upon  that  common  and  strong  badge  of 
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fraud — continued  possession  in  the  vendor  or 
mortgagor— and  declared,  that  without  an  im- 
mediate delivery,  the  transfer  '  shall  be  pre- 
sumed to  be  fraudulent  and  void.'  The  law 
itself  makes  the  inference,  and  nothing  is  left 
for  a  jury." 

From  the  above,  one  might  be  led  to  suppose 
that  the  learned  judge  must  have  looked-for 
the  matter  upon  which  he  thus  comments,  in 
the  original  reports  of  the  revisers,  and  not 
in  the  statute-book;  for  it  is  believed  that  the 
latter  contains  no  such  absolute  or  unqualified 
propositions  as  are  above  stated.  Such  is  not 
the  law  "  written  in  the  statute  book."  There 
is  in  the  statute  nowhere  to  be  found,  even  in 
substance,  the  absolute  *and  unquali-  [*317 
fied  provision  "  that,  as  against  creditors  and 
purchasers,  every  sale  and  conveyance  of 
goods,  without  a  change  of  possession,  shall  be 
presumed  to  be  fraudulent  and  void."  Nor  is 
there  in  substance  or  in  spirit  a  provision  "that 
a  conveyance  of  goods,  without  a  change  of 
possession,  shall  be  void;"  or  that,  "without 
an  immediate  delivery,  the  transfer  shall  be 
presumed  to  be  fraudulent  and  void."  This  is 
not  the  language  of  the  law.  But  the  statute 
does,  in  substance,  provide  that  every  sale  and 
assignment  of  goods  and  chattels  by  way  of 
mortgage  or  on  any  condition  whatever,  unless 
accompanied  by  an  immediate  delivery,  and 
followed  by  an  actual  and  continued  change 
of  possession,  shall  be  presumed  to  be  fraudu- 
lent and  void  as  against  creditors  and  subse- 
quent purchasers,  and  shall  be  conclusive  evi- 
dence of  fraud,  unless  it  be  made  to  appear  on 
the  part  of  those  claiming  under  such  sale  or 
assignment,  that  the  same  was  made  in  good 
faith  and  without  any  intent  to  defraud  such 
creditors  or  purchasers. 

Now,  the  concluding  qualification  of  this 
provision  of  the  statute  is  an  essential  part  of 
the  two  propositions  which  the  provision  con- 
tains: 1,  as  to  the  presumption;  and  2,  as  to  the 
conclusive  evidence  of  fraud.  Neither  of  these 
two  propositions  is  absolute,  but  both  are  made 
sub  modo.  Without  their  expressed  condition 
or  qualification,  they  would  represent  neither 
the  truth  nor  the  law;  neither  what  the  Legis- 
lature has  expressed  nor  what  it  intended.  It 
is  true  that  the  revisers  originally  presented 
the  first  of  these  propositions  as  the  learned 
judge  has  stated  it,  without  qualification.  But 
the  revising  'Legislature,  after  much  discus- 
sion and  deliberation,  added  the  second  propo- 
sition and  the  qualification;  thus  essentially 
changing  the  law  from  that  which  was  pro- 
posed by  the  revisers.  It  was,  undoubtedly, 
with  reference  to  this  difference  between  the 
original  proposition  of  the  revisers  and  the 
statute  as  finally  enacted  by  the  Legislature, 
that  the  distinguished  Senator  above  quoted, 
says:  "  The  decisions  in  this  State  since  the 
Statute  of  1830  have,  it  seems  to  me,  been  more 
in  the  spirit  of  the  learned  revisers,  than  in  that 
of  the  enacting  sovereign  power." 

*Butin  Beekman  v.  Bond,  the  learned  [*3 18 
judge  adds:  "To  my  mind  it  is  quite  clear  that 
the  Legislature  did  not  intend,  on  one  page  of 
the  statute-book,  to  declare,  as  matter  of  law, 
that  a  particular  transaction  should  be  pre- 
sumed fraudulent;  and  then,  on  the  next  page, 
to  say  that  the  fraud  should  be  a  question  of 
fact  and  not  of  law.  There  is  no  necessity  for 
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giving  a  construction  to  the  statute  which  will 
involve  Buch  a  contradiction."  Certainly  not. 
Read  the  statute  as  it  was  enacted,  and  all  will 
be  harmonious.  The  whole  provision  of  the 
5th  section  of  title  2  must  be  taken  together. 
The  qualification  with  which  it  concludes  con- 
tains a  question  of  good  faith  or  fraudulent 
intent,  which  is  to  determine  the  character  and 
effect  of  the  sale  or  assignment  under  the  two 
preceding  propositions  of  the  provision.  This 
question  of  fraudulent  intent  goes  to  the  whole 
provision  of  the  section.  And  this  is  one  of 
the  questions  of  fraudulent  intent,  which,  by 
the  4th  section  of  title  3,  are  expressly  declared 
to  be  "questions  of  fact  and  not  of  law."  As 
Ch.  J.  kelson,  in  Doane  v.  Eddy,  very  proper- 
ly says:  "The  fraudulent  intent  referred  to  in 
section  4  (of  title  3)  means  the  intent  to  defraud 
mentioned  in  section  5  (of  title  2)."  How  then 
can  it  be  said  that,  "except  under  special  cir- 
cumstances, a  jury  has  nothing  to  do  with  the 
question;"  or  that  "the  law  itself  makes  the 
inference,  and  nothing  is  left  for  a  jury."  In 
the  language  of  the  learned  judge:  "To  my 
mind  it  is  quite  clear  that  the  Legislature  did 
not  intend,  on  one  page  of  the  statute  book,  to 
declare,  as  matter  of  law,  that  a  particular 
transaction  should  be  presumed  fraudulent; 
and  then,  on  the  next  page,  to  say  that  the  fraud 
should  be  a  question  of  fact  and  not  of  law." 
But  the  latter,  the  Legislature  certainly  has 
expressly  said  and  undoubtedly  intended.  The 
former  is  merely  an  inference  of  the  learned 
judge;  and  is  believed  to  be  wholly  unwar- 
ranted by  either  the  terms  or  the  intent  of  the 
statute.  The  revisers  undoubtedly  intended 
to  and  did  so  present  the  law,  but  the  Legis- 
lature did  not  so  enact  it.  They  subjected  the 
general  proposition  as  to  fraud,  to  the  quali- 
fying condition  of  good  faith  or  fraudulent 
819*]  intent;  and  declared  that  *fraudulent 
intent  to  be  a  question  of  fact  and  not  of  law. 
The  supposed  contradiction  of  the  statute, 
therefore,  will  thus  be  found,  upon  a  careful 
examination  and  just  interpretation  of  its  pro- 
visions, not  to  exist. 

This  new  statute,  while  it  adopts,  under 
qualification,  the  severe  principle  of  "conclu 
sive  evidence  of  fraud,"  laid  down  in  some  of 
the  modern  cases,  at  the  same  time  declares 
what  shall  remove  the  conclusiveness  of  this 
evidence,  and  sufficiently  rebut  the  primafacie 
presumption  of  fraud,  viz.:  the  party  claiming 
under  the  sale  or  assignment  milking  it  appear 
that  the  same  was  made  in  good  faith  and  with- 
out any  intent  to  defraud.  The  statute,  too. 
in  declaring,  as  it  does,  in  the  4th  section  of 
its  3d  title,  that  the  question  of  fraudulent  in- 
tent shall  be  deemed  a  question  of  fact  and  not 
of  law,  has  finally  settled  the  long  agitated 
point,  whether  the  question  of  fraud,  in  the 
case  contemplated  by  the  statute,  be  a  matter 
of  fact  to  be  determined  by  the  jury  in  a  court 
of  law,  or  an  inference  of  law  to  be  drawn  by 
the  court. 

In  general,  this  statute,  upon  due  examina- 
tion and  a  fair  interpretation,  will,  I  think,  be 
found  to  have  accomplished  the  following  im- 
portant objects,  and  thus  put  to  rest  the  vexa- 
tious questions  long  agitated  in  regard  to  them, 
viz.:  1.  It  has  abolished  the  distinction  some- 
times attempted  to  be  drawn  between  absolute 
sales  and  conditional  assignments;  and  thus 
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avoided  the  question  whether  continued  pos- 
session in  the  vendor  or  assignor  be  consistent 
or  inconsistent  with  the  deed.  2.  It  de< 
what  shall  rebut  the  evidence  of  fraud  raised 
by  the  statute  from  a  want  of  change  of  pos- 
session, viz.:  good  faith,  and  absence  of  intent 
to  defraud.  8.  It  throws  the  burden  of  proof 
of  such  good  faith  and  absence  of  intent  to  de- 
fraud upon  the  party  claiming  under  the  sale 
or  assignment.  4.  It  declares  the  question  of 
fraudulent  intent  to  be  a  question  of  fact  and 
not  of  law.  Except  in  these  particulars,  the 
Statute  of  1880  leaves  the  law,  as  regards  the 
case  now  under  review,  substantially  as  it 
found  it;  for  there  can  be  little  difference  be 
tween  *prima  facie  evidence  and  con-  [*32O 
elusive  evidence  that  may  be  explained.  Prac- 
tically, they  amount  to  the  same  thing;  be- 
cause prima  facie  evidence,  if  unexplained, 
becomes  conclusive.  Whereas,  evidence  de- 
clared to  be  conclusive  unless  explained,  is,  if 
unexplained,  no  more  than  conclusive;  and  if 
satisfactorily  explained,  like  prima  facie  evi- 
dence, is  fully  rebutted.  The  statute  very 
properly  throws  the  burden  of  proof  on  the 
party  claiming  under  the  sale  or  assignment; 
and  while  it  prescribes  what  shall  rebut  the 
evidence  of  fraud  raised  by  the  statute,  and 
submits  that  as  a  fact  to  be  determined  by  the 
jury,  it  leaves  the  court  in  the  unimpaired  pos- 
session and  exercise  of  all  its  proper  preroga- 
tives of  deciding  upon  the  legality,  competency 
and  relevancy  of  testimony,  but  not  upon  its 
weight  and  sufficiency  on  a  question  declared 
by  the  statute  to  be  one  of  fact.  These  belong 
properly  to  the  jury. 

The  statute  has  thus  clearly  defined  and  fixed 
the  boundaries  of  the  proper  jurisdiction  of  the 
court  and  jury;  and  has  thus  provided  for 
the  harmonious  and  salutary  action  of  the.-e 
two  departments  of  our  judiciary  system,  both 
perhaps  equally  essential  in  the  due  adminis- 
tration of  public  justice.  The  Statute  of  1833 
does  not  materially  change  the  law  upon  this 
subject;  but  contains  some  additional  provis- 
ions in  regard  to  mortgages  of  chattels.  In  the 
case  of  such  a  mortgage,  unaccompanied  by 
an  immediate  delivery,  and  not  followed  by  an 
actual  and  continued  change  of  possession  of 
the  things  mortgaged,  it  declares  the  mortgage 
void,  unless  the  mortgage,  or  a  true  copy  there- 
of, be  filed  as  prescribed  by  the  statute,  and 
annually  renewed  with  a  statement  of  the 
amount  due  on  the  mortgage.  The  object  of 
this  provision  was  undoubtedly  to  give  pub- 
licity to  the  transaction,  and  thus  to  put  cred- 
itors, purchasers  and  subsequent  mortgagees 
on  their  guard.  So  that,  in  order  to  give  va- 
lidity and  effect  to  a  mortgage  of  chattels,  un- 
accompanied by  a  change  of  possession,  the 
party  claiming  under  it  is  now  held  to  prove, 
not  only  that  the  mortgage  was  given  in  good 
faith  and  without  any  intent  to  defraud,  but 
also  that  the  Requirements  of  theStat-  [*U2 1 
ute  of  1833  have  been  complied  with.  This 
being  done,  I  cannot  doubt  that  it  was  the  in- 
tention of  the  Legislature  to  give  effect  to  such 
mortgage  of  chattels,  even  although  possession 
do  not  accompany  or  follow  the  deed.  Nor 
ran  I  doubt  that  such  intention  of  the  Legis- 
lature has  been  fully  carried  out  in  the  pro- 
visions it  has  adopted,  and  in  the  language  in 
which  they  are  expressed. 

HILI.  4. 


1842 


HANFORD  v.  ARTCHER. 


321 


Such  are  believed  to  be  the  provisions  of  the 
statute  in  question  ;  and  such  were  evidently 
the  objects  and  intentions  of  the  Legislature 
in  passing  it.     With  the  terms  of  the  statute 
thus  interpreted,  and  with  these  supposed  ob- 
jects and  intentions  of  the  Legislature  in  its 
enactment,  the  doctrine  of  this  court  fully  har- 
monizes.    And  although  the  doctrine  of  the 
case  of  Doane  v.  Eddy,  more  fully  developed  in 
Randall  v.  Cook,  and  still  more  explicitly  de- 
clared in  Butler  v.  Van  Wyck,  has  been  ad- 
hered to  by  two  of  the  judges  of  the  Supreme 
Court,  down  through  all  the  subsequent  cases 
of  Stoddard  v.  Butler,  Smith  v.  Acker,  Cole  v. 
White,  Butler  v.  Van  Wyck  and  the  case  now 
under  review  here,  yet  the  doctrine  of  this 
court  may  be  considered  as  now  finally  settled 
and  established  ;  and,  as  such,  has  become  the 
law  of  the  State.    That  doctrine  is  clearly  and 
well  laid  down  in  the  dissenting  opinion  of 
Nelson,  Ch.  J.,  in  Doane  v.  Eddy,  in  the  Su- 
preme Court;  generally  in  the  opinions  of  Sen- 
ators Dickinson  and  Verplank  in  Stoddard  v. 
Butler,  and  in  the  cases  of  Smith  v.  Acker,  and 
Cole  v.  White,  in  this  court.     In  those  cases,  I 
think  the  statute  has  been  correctly  interpreted, 
and  the  law  well   settled.      That  law,    until 
changed,  is  binding  upon  this,  as  it  is  upon  the 
subordinate  courts,  and  the  people  of  this  State. 
It  should,  therefore,  here  at  least,  be  vigilantly 
and  firmly  sustained.  To  this  we,  at  all  events, 
should  faithfully  adhere.  This  has  become  the 
more   necessary  and  is  the  more  incumbent 
upon  us,  since,  for  the  first  time  in  the  history 
of  this  court,  its  controlling  powers  are  drawn 
into  question,  and  the  authority  of  its  decisions 
322*]  denied.    If  this  doctrine,  so  novel  *and 
alarming  in  itself,  had  been  only  casually  or 
carelessly  expressed,  or  had  had  a  humbler  ori- 
gin, it  would  have  carried  with  it  less  weight, 
and  would  of  course  be  less  dangerous.  Grave 
even  as  it  is  in  its  character  and  tendency,  still, 
under  ordinary  circumstances,  it  might  safely 
be  left  to  the  sure  corrective  of  sound  and  en- 
lightened public  opinion.     But  the  high  per- 
sonal character  and  elevated  official  station  of 
the  individual  from  whom  it  emanates,  as  well 
as  the  labored  and  apparently  deliberate  man 
ner  in  which  it  is  put  forth,  are  all  calculated  to 
give  to  this  new  doctrine  a  credit  and  currency, 
which  in  itself  it  could  never  have,  and  to  ag- 
gravate the  mischiefs  it  naturally  tends  to  pro- 
duce. It  ought  not,  therefore,  to  pass  in  silence 
here.    Some  notice  of  it  seems  to  be  not  merely 
called  for,  but  forced  upon  the  members  of  this 
court,  by  the  highest  considerations  of  public 
duty,  and  a  just  regard  for  the  character  and 
usefulness  of  the  court  of  which  we  are  mem- 
bers.    So  long  as  I  have  the  honor  of  being  a 
member  of  this  court,  my  sense  of  duty  will 
not  permit  me  to  allow  even  my  silence  to  be  con- 
strued into  an  acquiescence  in  a  doctrine  that 
would  abridge  the  legitimate  powers,  degrade 
the  character  and  impair  the  usefulness  of  this 
court;  a  doctrine,  too,  which  I  deem  as  uncon- 
stitutional in  its  principle,  and  as  disorganiz- 
ing and  destructive  in  its  tendency,  as  it  is 
novel  in  its  enunciation. 

The  people,  in  forming  the  organic  law  of 
the  government  of  this  State,  very  wisely  fore- 
saw, that  in  its  action  and  progress,  questions 
of  interpretation,  of  the  settlement  of  lega' 
principles,  and  of  their  application,  would  fre 
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quently  arise;  and  thence  the  necessity  of  con- 
tituting  some  tribunal,  with  general  appellate 
and  supervisory  powers,  whose  decisions  should 
3e  final  and  conclusively  settle  and  declare  the 
aw.  This  was  supposed  to  have  been  accom- 
plished in  the  organization  of  this  court.  Here- 
of ore  this  court,  under  the  Constitution,  has 
aeen  looked  to  by  the  people  as  the  tribunal  of 
last  resort  in  the  State  ;  and  it  has  hitherto 
been  supposed,  that  when  this  court  had  de- 
ided  a  case  upon  its  merits,  such  decision  not 
only  determined  the  rights  of  the  parties  liti- 
gant in  that  particular  *case  ;  but  that  [*323 
t  also  settled  the  principles  involved  in  it.  as 
permanent  rules  of  law  universally  applicable 
n  all  future  cases  embracing  similar  facts,  and 
involving  the  same  or  analogous  principles. 
These  decisions  thus  became  at  once  public 
law,  measures  of  private  right  and  landmarks 
of  property.  They  determined  the  rights  of  per- 
iOns  and  of  things.  Parties  entered  into  con- 
tracts with  each  other  with  reference  to  them  as 
to  the  declared  and  established  law;  law  equal- 
ly binding  upon  the  courts  and  the  people.  But 
the  doctrine  recently  put  forth  would  at  once 
overturn  this  whole  body  of  law  founded  upon 
the  adjudications  of  this  court,  built  up  as  it  has 
been  by  long  continued  and  arduous  labors, 
grown  venerable  with  years,  and  interwoven 
as  it  has  become  with  the  interests,  the  habits 
and  the  opinions  of  the  people.  Under  this 
new  doctrine,  all  would  again  be  unsettled  : 
nothing  established.  Like  the  ever  returning 
but  never  ending  labors  of  the  fabled  Sisyphus, 
this  court,  in  disregard  of  the  maxim  of  "stare 
decisis,"  would,  in  each  recurring  case,  have  to 
enter  upon  its  examination  and  decision  as  if 
all  were  new  ;  without  any  aid  from  the  expe- 
rience of  the  past  or  the  benefit  of  any  estab- 
lished principle  or  settled  law.  Each  case, 
with  its  decision  being  thus  limited  as  law  to 
itself  alone,  would  in  turn  pass  away  and  be 
forgotten,  leaving  behind  it  no  record  of  prin- 
ciple established,  or  light  to  guide,  or  rule  to 
govern  the  future. 

Such  is  the  condition  to  which  this  novel 
doctrine,  if  practically  adopted,  would  reduce 
us — a  condition  which  a  former  distinguished 
member  of  this  court,  borrowing  the  language 
of  an  ancient  writer,  well  and  forcibly  de- 
scribed as  marking  a  miserable  people,  "where 
the  laws  are  vague  and  uncertain."  But  there 
is  another  aspect  of  this  novel  doctrine  which 
seems  to  me  still  more  alarming  and  destruc- 
tive. It  is  said  that  "It  would  be  strange  in- 
deed if  other  courts  were  bound  to  follow  them 
[the  decisions  of  this  court]  at  all  events,  and 
without  looking  into  the  reasons  on  which  they 
stand."  Again:  "The  decisions  of  that  court 
[the  Court  of  Errors],  although  final  as  be- 
tween the  parties  litigant,  are  so  far  from  be- 
ing conclusive  *by  way  of  authority,  [*324: 
that  they  are  entitled  to  much  less  weight  than 
the  judgments  of  those  courts  which  consider 
themselves  bound  by  legal  adjudications." 

To  see  the  Supreme  Court  engaged  in  pass- 
ing in  review  a  decision  of  this  court,  in  order, 
by  an  examination  of  its  "reasons,"  to  ascer- 
tain whether  it  will  adopt  its  principle  as  a  rule 
of  law,  would  certainly  be  a  very  novel  spec- 
tacle. This  would  be  reversing  the  order  of 
proceeding  contemplated  by  the  Constitution. 
But  suppose  this,  however  disorderly  it  may 
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appear,  to  be  attempted,  let  us  see  what  would 
be  Its  practical  result.  This  court  decides  a 
case  between  A  and  B.  The  Supreme  Court 
has  a  case  before  it  between  C  and  D  analo 
gous  in  its  facts  and  principles.  The  Supreme 
Court  takes  up  the  decision  of  this  court,  re 
views  its  reasons,  finds  them  unsatisfactory 
and  comes  to  the  conclusion  that  the  decision 
is  bad  law,  or  rather  that  "it  is  no  law  at  all;" 
and  of  course  not  binding  as  an  authoritative 
precedent.  The  court,  therefore,  proceeds  to 
decide  the  case  in  hand  in  opposition  to  it. 
The  case  is  then  brought  up  to  this  court  by 
writ  of  error.  This  court,  following  its  own 
precedent  laid  down  in  the  case  of  A  and  B, 
reverses  the  judgment  of  the  Supreme  Court 
in  the  case  of  C  and  D;  and  this  even  accord- 
ing to  this  new  doctrine,  is  binding  and  con 
elusive  between  the  parties  litigant.  Now, what 
has  been  accomplished  by  the  Supreme  Court 
thus  refusing  to  acknowledge  as  a  precedent 
the  decision  of  this  court  in  the  case  of  A  and 
B,  and  to  apply  it  as  a  rule  of  law  in  its  own 
decision  of  that  of  C  andD?  Literally  nothing, 
except  to  subject  the  parties  to  increased  ex- 
pense, and  to  illustrate  the  absolute  futility  of 
a  doctrine  as  impracticable  in  its  purpose  as  it 
is  unconstitutional  in  its  principle  and  disor- 
ganizing in  its  tendency  and  effect.  Extend 
this  novel  doctrine  to  the  subordinate  courts, 
and  what  would  be  the  spectacle  there  present- 
ed, and  the  consequences  that  would  inevitab 
g'  follow?  The  Circuit  Courts  and  Courts  of 
,  P.,  instead  of  receiving  and  following  as  au- 
thoritative precedents,  the  decisions  of  the 
Supreme  Court,  acquiesced  iv  by  the  parties, 
325*]  would  be  occupied  in  *reviewing  those 
decisions,  examining  their  reasons,  and  either 
recognizing  or  rejecting  the  former  as  they  find 
the  latter  satisfactory  or  otherwise.  The  jus- 
tices of  the  peace  too,  and  their  courts,  would 
be  similarly  occupied  in  regard  to  the  decisions 
of  the  Courts  of  C.  P. ;  and  thus  the  subordi- 
nate courts  generally,  released  from  the  con- 
trolling and  conservative  principle  to  which 
they  have  very  wisely  been  subjected  by  the 
Constitution  and  the  laws,  would  under  this 
new  doctrine,  instead  of  forming  as  at  present 
dependent  parts  of  one  harmonious  whole,  be- 
come not  only  wholly  independent  of  each 
other,  but  conflicting  in  their  powers  and  their 
action.  The  authority  of  law  and  the  Consti- 
tution would  thus  be  subverted,  the  course  of 
things  reversed  and  retrograde  and  everything 
tend  to  disorder,  confusion  and  ruin. 

Again;  it  is  said  that  the  decisions  of  this 
court  "are  so  far  from  being  conclusive  by  way 
of  authority,  that  they  are  entitled  to  much 
less  weight  than  the  judgments  of  those  courts 
which  consider  themselves  bound  by  legal  ad- 
judications." Now  this  is  a  very  pregnant 
proposition;  and,  if  well  founded,  is  as  grave 
as  it  is  disparaging.  Without  hazarding  the  as- 
sertion, it  would  imply  that  this  court  does  not 
consider  itself  bound  by  legal  adjudications; 
an  implication  as  unjust  to  the  character  of 
this  court,  as  it  is  believed  to  be  wholly  unsus- 
tained  by  anything  to  be  found  either  in  the 
declarations  or  the  acts  of  the  court  as  such. 
On  the  contrary,  it  is  confidently  believed  that 
our  books  of  reports  will  furnish  abundant  evi- 
dence that  this  court  has,  in  general,  adhered 
to  acknowledged  authority  with  as  much 
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steadiness  and  uniformity  as  others,  and  much 
more  so  than  could  have  been  reasonably  an- 
ticipated from  its  constitutional  organization. 
Few  cases  can  be  found  where,  by  its  decis 
ions,  it  has  either  overturned  or  disregarded 
the  well  settled  principles  and  rules  of  law. 

But  it  is  said  that  this  court  has  not  always 
followed  its  own  decisions.  What  other  court 
in  any  country  has  done  so?  The  Supreme 
Court  of  our  own  State  does  not  certainly  form 
an  exception  to  the  general  truth  in  this  re- 
spect. Even  the  history  *of  the  lead  [*32O 
ing  principle  of  the  very  case  now  under  re- 
view here,  furnishes  abundant  evidence  that 
neither  in  England,  nor  in  this  country,  have 
the  courts  invariably  held  the  same  doctrine 
upon  the  same  subject.  It  is,  however,  confi- 
dently believed  that  this  court,  in  its  adjudi- 
cations, has  not  been  wanting  in  a  due  and 
just  respect  for  acknowledged  authority,  in  a 
uniform  and  proper  regard  for  its  own  decis- 
ions, and  a  careful  and  strict  adherence  to  well 
established  law. 

But  the  author  of  this  novel  doctrine,  in  the 
casein  which  it  is  put  forth,  after  denying  gen- 
erally the  authority  of  the  decisions  of  this 
court,  has  permitted  himself  to  say:  "But 
when,  as  in  Smith  v.  Acker,  the  court  has 
professedly  departed  from  the  whole  course 
of  decisions,  the  judgment  is  entitled  to  no 
weight  at  all."  To  seize  upon  isolated  and 
casual  expressions  of  individual  members  of 
the  court,  and  apply  them,  as  general  and  gov- 
erning principles,  even  to  the  individual  opin- 
ions of  such  members,  is  of  more  than  ques- 
tionable fairness;  but  to  appropriate  them 
generally  and  say  that  "the  court  has  profess- 
edly departed  from  the  whole  course  of  decis- 
ions," is  as  incorrect,  in  point  of  fact,  as  it  is 
grossly  unjust  to  this  court.  In  point  of  fact, 
it  may  be  asked  when  and  where  did  this 
court,  as  such,  ever  make  such  a  profession? 
The  injustice  of  the  remark  will  be  fully  illus- 
trated by  a  reference  to  the  practice  of  this 
court,  in  forming  and  pronouncing  its  decis- 
ions. The  court  hears  an  argument  in  a  given 
case.  It  does  not  afterwards  meet  for  the  pur- 
pose of  consultation  or  deliberation;  but  each 
member,  separately  and  apart,  examines  the 
case  and  prepares  for  its  decision.  The  court 
then  comes  together;  the  opinions  of  the  mem- 
bers are  delivered;  and  the  court  then  unites 
in  a  general  conclusion,  either  of  affirmance  or 
reversal  of  the  judgment  or  decree  reviewed. 
For  this  conclusion,  and  for  this  only,  is  the 
court,  as  such,  responsible;  unless,  indeed — 
which  is  very  rarely  the  case — the  court  pro- 
ceed by  resolution,  to  declare  the  grounds  upon 
which  that  general  conclusion  rests.  Different 
minds  arrive  at  this  conclusion  by  different 
processes  *of  reasoning;  but  no  mem-  [*327 
ber  is  answerable  either  for  the  reasons  or  the 
language  of  any  other  member.  Each  is  re- 
sponsible only  for  his  own,  and  for  the  gen- 
eral conclusions  and  resolutions  in  which, 
by  his  express  votes,  he  may  have  united.  The 
gross  injustice,  therefore,  as  well  as  inaccuracy 
in  point  of  fact,  of  this  statement  as  to  what 
this  court  professed  in  the  case  of  Smith  v. 
Acker,  is  too  manifest  to  require  further  illus- 
tration or  remark. 

Nor  are  the  unsound  ness  of  the  principle, 
the  tendency  to  disorganization,  and  the  mani- 
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fest  injustice  of  this  new  doctrine,  at  all  re- 
lieved by  the  general  tone  and  language  in 
which  it  is  put  forth.  They  all  constitute  one 
whole  of  unmixed  character,  and  of  deep  and 
unfeigned  regret;  calculated  only  to  bring  our 
judiciary  system  into  distrust  with  our  own 
citizens,  and  discredit  with  the  world;  and 
thus  to  impair  the  usefulness,  and  ultimately 
break  down  this  most  important  institution  of 
the  State.  To  this  end  I  know  the  distinguished 
author  of  this  new  and  alarming  doctrine 
would  not  willingly  contribute;  nor  would  he 
willingly  have  his  name  associated  with  such 
a  result.  I  would,  therefore,  invoke  the  aid 
of  his  talents  and  the  weight  of  his  high  per- 
sonal and  official  character,  rather  in  building 
up  our  judiciary  system,  in  sustaining  and 
strengthening  its  separate  parts,  and  in  pro- 
moting the  hawnony  of  the  whole;  and  thus 
commending  it  to  the  increased  confidence  of 
our  own  citizens,  and  to  the  greater  respect  of 
the  world. 

In  regard  to  the  casein  hand,  while  I  concur 
generally  in  the  opinion  of  the  Supreme  Court, 
there  is,  among  others,  a  point,  and  that  a  vital 
one,  on  which  I  differ  altogether  from  that 
opinion.  The  circuit  judge,  in  charging  the 
jury  at  the  trial,  read  to  them  the  section  of 
the  statute  applicable  to  the  case,  and  sub- 
mitted it  to  their  consideration.  If  the  judge 
had  stopped  here,  he  would  have  been  consid- 
ered as  having  adopted  the  statute  as  a  part  of 
his  charge,  or  as  having  charged  the  jury  in 
the  very  language  of  the  statute.  This  would 
have  been  unexceptionable.  But  when  he  sub- 
328*]  sequently  charged  *that  "if  the  jury 
found  otherwise,"  that  is,  that  the  assignment 
had  not  been  accompanied  by  an  immediate 
delivery,  and  followed  by  an  actual  and  con- 
tinued change  of  possession  of  the  things  as- 
signed;" if  they  found  that  the  property  re- 
mained in  the  possession  of  Norton  until  levied 
upon  under  the  said  execution,  then  they  must 
inquire  whether  there  were  any  good  reasons 
shown  by  the  plaintiff,  which  they  could  ap- 
prove, why  there  had  not  been  an  immediate 
delivery  and  an  actual  and  continued  change 
of  possession,"  he  misdirected  the  jury  on  an 
important  point.  Instead  of  directing  them  to 
the  only  inquiry  in  that  case  expressly  pre- 
scribed by  the  statute,  he  led  their  minds  to 
one  not  in  terms  embraced  in  its  provisions, 
and  calculated  to  present  to  them  a  false  issue. 
This  was  error.  Instead  of  the  inquiry  thus 
directed  by  the  circuit  judge,  he  should  have 
charged  the  jury  that  "if  they  found  the  prop- 
erty remained  in  the  possession  of  Norton  un- 
til levied  upon  under  the  said  execution,  then 
they  must  inquire"  whether  it  had  been  made 
to  appear,  on  the  part  of  those  claiming  under 
the  assignment,  that  the  same  was  made  in 
good  faith  and  without  any  intent  to  defraud 
creditors  or  subsequent  purchasers.  This  would 
have  been  in  the  language  and  spirit  of  the 
statute.  But  the  direction  of  the  circuit  judge 
gave  an  artificial,  restricted  and  erroneous  in- 
terpretation to  the  statute,  an  interpretation 
not  in^conformity  with  the  law  as  finally  set- 
tled by  this  court,  and  well  calculated  to  mis- 
lead the  jury.  Therefore,  although  the  circuit 
judge  did  submit  the  case  to  the  jury,  in  pur- 
suance of  the  statute,  yet  he  did  so  under  an 
erroneous  direction  as  to  the  law,  which  may 
HILL  4. 


be  fairly  supposed  to  have  misguided  the  jury, 
and  to  have  led  them  to  wrong  conclusions. 
This  was  error;  and  a  verdict  thus  obtained 
should  have  been  set  aside  and  a  new  trial 
granted. 

Without  going  into  a  particular  examination 
of  the  other  points  presented  in  the  case,  I  am 
of  opinion  that  the  charge  of  the  circuit  judge 
was  wrong  in  the  important  respect  above  in- 
dicated, and  that  the  judgment  of  the  Supreme 
Court  affirming  the  same  was  of  course  erro- 
neous, and  should  be  reversed,  *and  a  [*329 
venire  de  now  awarded,  with  costs  to  abide  the 
result. 

Root,  Senator,  also  delivered  a  written  opin- 
ion in  favor  of  reversing  the  judgment  of  the 
Supreme  Court,  and  Paige,  Senator,  an  oral 
opinion  in  favor  of  affirming  the  judgment. 

On  the  question  being  put — "shall  this  judg- 
ment be  reversed  ?" — the  members  of  the  Court 
voted  as  follows: 

For  reversal — The  PRESIDENT,  and  Senators 
Bockee,  Dickinson,  Dixon,  Franklin,  Hard, 
Hawkins,  Hopkins,  Hunt,  Johnson,  Nicholas, 
Plait,  Rhoades,  Root,  Ruger,  Varney  and  Works 
—17. 

For  affirmance— The  CHANCELLOR,  and  Sen- 
ators Bartlit,  Corning,  Foster,  Paige,  Scott  and 
Varian — 7. 

Judgment  reversed. 

Reversing— 1  Hill,  347. 

Transfer  unaccompanied  by  delivery— Presumed 
fraudulent— Rebuttal  of  Presumption.  Distinguished 
—48  Barb.,  353. 

Explained-35  Barb.,  635  ;  37  Barb.,  575 ;  23  How. 
Pr.,  220 ;  24  How.  Pr.,  297. 

Followed-55  N.  Y.,  108. 

Cited  in-1  Sandf.  Ch.,  89;  3  N.  Y.,  312;  4  N.  Y.. 
306 ;  19  N.  Y.,  126 ;  5  Hun,  279 :  8  Barb.,  123  ;  3  T.  & 
C.,  414 ;  3  Sandf.,  72 ;  6  Duer,  96 ;  6  Bos.,  416 ;  4  Leg., 
Obs.,  427  ;  7  Leg.  Obs.,  335 ;  11  Bank.  Reg.,  327. 

Fraudulent  intent— Is  a  question  for  jury.  Com- 
mented on— 6  Hill,  433,  436. 

Cited  in— 23  How.  Pr.,  234 ;  1  E.  D.  S.,  450 ;  2  Daly, 
46 :  11  Leg:.  Obs.,  58 :  Olcott,  202. 

Objection — Unless  taken  at  trial,  not  available  upon 
appeal  or  error.  Cited  in— 1  Denio,  230;  19  Barb., 
665. 

Chattel  mortgage— Execution  sale  of  mortgagor's 
interest.  Overruled— 16  Barb.,  49. 

Cited  in— 12  Barb,,  533;  13  Barb.,  630  ;  19How.Pr., 
484. 

Judgment— Erroneous  reason  assigned  by  judge, 
when  not  a  cause  for  reversal.  Cited  in— 18  Barb.,  343; 
28  Barb.,  95. 


ALSTON 

0. 

THE  MECHANICS'  MUTUAL  INSUR- 
ANCE COMPANY  IN  THE  CITY  OF 
TROY. 

Insurance — Representations — Intention — Stipu- 
lations as  to  Future  Conduct  Must,  in  General, 
be  Inserted  in  Policy — Parol  Evidence  Inad- 
missible. 

Where  the  insured,  on  applying  for  insurance 
upon  a  building  against  flre,  promised  the  under- 
writers verbally  that  if  they  accepted  the  risk  he 
would  discontinue  the  use  of  a  fire-place  in  the  base- 
ment, and  use  a  stove  instead  thereof ;  but,  after  ob- 
taining the  policy,  omitted  to  perform  his  promise, 
in  consequence  of  which  the  building  was  burned  ; 
hold,  no  defense  to  an  action  on  the  policy. 

The  term  "  representation,"  when  used  in  refer- 
ence to  insurance  contracts,  imports  an  affirmation 
on  the  part  of  the  insured  of  some  past  or  existing 
fact,  material  to  the  risk ;  not  a  statement  as  to  mat- 
ters resting  merely  in  intention  or  expectation.  Per 
Walworth,  Chancellor. 

837 


329 


COURT  OF  ERRORS,  STATE  OF  NEW  YORK. 


1842 


The  case  of  Denniston  v.  Lillie,  3  Blig-h.  202.  com- 
mented on  and  doubted.  Per  Walworth,  Chancel- 
lor. 

A  representation  in  the  nature  of  a  promise  or 
stipulation  for  future  conduct  on  the  part  of  the  in- 
sured, must,  in  Keneral,  be  inserted  in  the  policy,  or 
i In-  underwriters  cannot  avail  themselves  of  it.  Per 
\\  ,il  worth,  CJfUMtMflor,  and  Hockee.  Senator. 
33O*]  *Parol  evidence  of  what  passed  between  the 
insured  and  underwriters  at  and  previous  to  the  de- 
livery of  the  policy,  is  not  admissible  for  the  pur- 
pose of  adding  to  or  varying:  its  terms.  Per  Wal- 
worth, Chancellor,  and  Bockee,  Senator. 

The  general  nature  and  effect  of  a  misrepresenta- 
linii,  properly  so  called,  adverted  to  and  considered. 
I'cr  Wai  worth.  Chancellor. 

Citations— Ellis,  Ins.,  29;  Ann.  Ins.,  124;  Blaney 
Life  Ass.,  59;  Evans,  Ins.,  58,  64 ;  1  Phil.  Ins.,  90; 
II URhes,  Ins..  345 ;  1  Park,  Ins.,  8th  Lond.  ed.,  404, 4X1, 
441;  Oueuault  Des  Assur.  Terr.,  289,  No.  374, 375;  Per- 
sil  Traite  Des  Assur.  Terr.,  297,  Nos.  210,  211;  Grun  & 
.loliat  Des  Assur.  Terr.,  260,  No.  208 ;  2  Boulay-Paty 
Cours  De  Droit  Com.  Mar..  87.  tit.  10,  see.  14:  3  Kent, 
Com..  283 :  1  Doug-..  260,  284 ;  9  La.,  163 ;  3  Blig-h,  202 ; 
JJ  Mass.,  96:  4  Pick.,  439;  22  Pick.,  200;  2  Gill.  &  J., 
136:  13  Mass.,  172 ;  1  Moody  &  M.,  369 :  1  Camp.,  530. 

ERROR  to  the  Supreme  Court.  The  action 
in  the  court  below  was  upon  a  fire-policy 
on  a  building  and  some  personal  property  be- 
longing to  the  plaintiff,  which  bore  date  Au- 
gust 27,  1838.  The  term  of  insurance  was  five 
years,  commencing  at  the  date  of  the  policy. 
In  the  policy,  the  building  was  described  as  a 
brick  dwelling  house  and  shop  ;  and,  after  set- 
ting forth  the  size  of  the  building  and  its 
height  above  the  basement,  the  policy  added  : 
"  which  basement  is  privileged  as  a  cabinet- 
maker's shop."  The  personal  property  covered 
by  the  policy  consisted  of  "  stock  in  trade  in 
the  cabinet  business,"  household  furniture, 
wearing  apparel  and  family  stores.  Among 
other  conditions  contained  in  the  policy  was 
this  :  "If  the  said  David  Alston  [the  plaintiff] 
shall  make  any  misrepresentation  or  conceal- 
ment, or  if  such  building  or  premises  shall  be 
occupied  in  any  way  so  as  to  render  the  risk 
more  hazardous  than  at  the  time  of  insuring, 
this  policy  shall  be  void  and  of  no  effect." 
After  issue  joined  in  the  court  below  the  cause 
was  referred. 

On  the  hearing,  the  plaintiff  gave  in  evi- 
dence the  policy,  the  preliminary  proofs  of 
loss,  etc.,  and  then  called  one  Pratt,  who  testi- 
fied as  follows,  viz.:  Witness  knows  the  build- 
ing described  in  the  policy  ;  it  was  burned 
down  the  last  of  August,  1838  ;  plaintiff  occu- 
pied the  house,  and  had  for  some  time  occu- 
pied it  as  his  own.  It  was  totally  destroyed  ex- 
cept the  brick.  Witness  made  out  an  estimate 
of  the  cost  of  the  house,  and  it  amounted  to 
$1,781,  etc.  Plaintiff  is  a  cabinet-maker  and 
had  tools,  stock  in  trade,  etc.  His  shop  was  in 
the  basement  of  the  building.  The  witness 
further  testified,  on  cross-examination,  that  he 
lived  near  the  house  and  saw  the  fire.  The 
first  he  saw  of  it,  it  appeared  to  be  in  the  base- 
ment ;  i.  e. ,  in  the  shop.  This  was  between  9 
and  10  o'clock  in  the  evening.  A  fire  was  kept 
33 1  *]  *in  the  shop,  sometimes  in  the  fire-place 
and  sometimes  in  the  furnace — a  portable  fur- 
nace for  cooking  and  heating  glue. 

The  defendants  then  called  Lyman  Garfleld. 
their  secretary,  who  testified  to  the  following 
facts  :  August  27,  1838,  the  plaintiff  called  on 
the  witness  for  the  policy  of  insurance,  the  ap- 
plication for  it  having  been  sent  in  sometime 
previously.  Witness  told  the  plaintiff  the  Com- 
pany had  concluded  not  to  accept  the  pro- 
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posals  ;  adding,  that  he  [the  witness]  under- 
stood the  plaintiff  was  using  a  fire  in  the  fire- 
place of  the  cabinet  maker's  shop  [the  base- 
ment story  of  the  building]  and  that  the  house 
had  before  taken  fire  from  that  cause.  The 
plaintiff  inquired  where  the  president  of  the 
Company  [Mr.  Starbuck]  resided.  Witness  in- 
formed him  ;  whereupon  the  plaintiff  left,  and 
in  about  half  an  hour  returned  with  the  pres- 
ident. Some  conversation  then  ensued,  and  the 
plaintiff  finally  said  :  "  I  will  abandon  the  use 
of  the  fire-place  ;  I  have  got  a  stove  and  will 
use  that."  Witness  understood  him  he  had  a 
stove  in  the  basement.  Upon  this  statement,  we 
agreed  to  give  him  the  policy,  and  did  give  it 
to  him. 

Mr.  Starbuck,  the  president,  was  then  called 
by  the  defendants  and  gave  a  more  full  state- 
ment of  the  conversation  at  the*time  alluded  to 
by  Garfield.  He  testified,  among  other  things, 
that  after  the  plaintiff  was  informed  of  the 
Company's  unwillingness  to  accept  the  risk, 
the  plaintiff  said  :  "  Suppose  I  should  abandon 
the  fire-place  in  the  basement,  would  you  then 
take  it  ?  "  Witness  thereupon  consulted  with 
the  secretary,  and  then  spoke  to  the  plaintiff, 
who  said  he  would  abandon  the  fire  place  in 
the  basement  altogether  ;  that  he  would  not 
use  it  himself  nor  suffer  any  other  person  to 
use  it,  but  would  use  a  stove  which  he  had. 
Witness  and  Mr.  Garfield  then  told  the  plaintiff 
if  he  would  do  that,  they  would  take  the  risk, 
and  it  was  taken  accordingly.  The  building 
burned  up  two  or  three  days  afterwards.  The 
using  of  a  fire  place  in  the  basement,  instead  of 
a  stove,  was  material  to  the  risk. 

The  above  testimony  of  Garfield  and  Star- 
buck  was  objected  *to  by  the  counsel  [*332 
for  the  plaintiff  in  due  season  ;  but  the  refer- 
ees were  of  opinion  that  it  was  admissible  and, 
therefore,  overruled  the  objection. 

It  appeared  from  other  evidence  given,  that 
the  plaintiff  used  the  fire-place  in  the  base- 
ment, for  the  purpose  of  cooking,  the  next  day 
after  the  policy  was  delivered.  His  affidavit 
forming  a  part  of  the  preliminary  proofs  of 
loss  contained  this  clanse  :  "  I  occupied  at  the 
time  [of  the  fire]  the  basement  or  lower  rooms 
[of  the  building]  as  a  cabinet  maker's  shop,  for 
the  manufacturing  of  furniture,  and  believe, 
according  to  the  best  of  my  knowledge,  that  the 
fire  originated  in  the  last  mentioned  basement 
rooms,  where  I  was  at  work  late  at  night  var- 
nishing furniture,  afire  beingon  the  hearth  at 
the  time  for  that  purpose,"  etc. 

The  referees  reported  in  favor  of  the  de- 
fendants, and  the  plaintiff  afterwards  moved 
the  court  below  to  set  aside  the  report,  but  the 
motion  was  denied.  A  report  of  the  case  in 
that  court,  together  with  the  opinion  there  de- 
livered on  denying  the  motion,  will  be  found 
in  1  Hill,  510,  et  seq.  After  judgment,  the 
plaintiff  sued  out  a  writ  of  error. 

Messrs.  E.  C.  Litchfield  and  A.  Taber. 
for  the  plaintiff  in  error,  insisted  that  the  ref- 
erees erred  in  admitting  the  testimony  of  Gar- 
field  and  Starbuck,  as  to  the  conversations 
which  passed  previous  to  and  at  the  time  of 
executing  the  policy.  They  cited  and  com- 
mented on  the  following  authorities  :  1  Phil. 
Ev.,  547,  7th  Lond.  ed.;  Cowen  &  H.  Notes  to 
Phil.  Ev.,  1384,  et  seq.;  Id.,  1467,  et  seq.; 
Greenl.  Ev.,  315,  316  ;  Stackpole  v.  Arnold,  11 
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Mass. ,  27  ;  Atwood  v.  Cobb,  16  Pick. ,  231  ; 
.&wick  v.  Sears,  1  Hill,  17  ;  Pawson  v.  Watson, 
Doug.,  785  ;  Weston  v.  Ernes,  1  Taunt.,  115  ; 
Kaines  v.  Knightly,  Skin.,  54  ;  Vandervoort  v. 
Ins.  Co.,  2  Cai.,  155,  161;  Park,  Ins.,  264, 
Lond.  ed.  of  1809  ;  Hughes,  Ins.,  261,  Am.  ed. 
of  1833 ;  Livingston  v.  Ins.  Co.,  7  Or.,  536  ;  2 
Marsh.,  Ins.,  450,  Am.  ed.  of  1810;  1  Phil., 
Ins.,  214,  346,  347,  2d  ed. ;  Pawson  v.  Barne- 
333*1  velt,  *Doug.,  12,  n.;  Ins.  Co.  v.  Colheal, 
7  Wend.,  80;  1  Marsh.,  Ins.,  346,  Am.  ed., 
1810;  DeLonguemarev.  Tradesmen's  Ins.  Co., 
2  Hall,  589 ;  1  Phil.,  Ins.,  23,  24,  2d  ed.;  Hig- 
ginson  v.  Dall,  13  Mass. ,  96  ;  Lewis  v.  Thatcher, 
15  Id.,  431  ;  2  Phil.  Ev.,  36,  7th  Lond.  ed.; 
Mumford  v.  Hallett,  1  Johns.,  439;  Cheriot  v. 
Barker,  2  Id.,  351  ;  Parks  v.  Int.  Ass.  Co.,  5 
Pick.,  34;  Whitney  v.  Haven,  13  Mass.,  172; 
Bryant  v.  Ins.  Co.,  22  Pick.,  200  ;  Bayard  v. 
Malcolm,  1  Johns.,  461  ;  Boorman  v.  Jenkins, 
12  Wend.,  573  ;  Levyv.  Merrill,  4Greenl.,  180: 
Catlin  v  Fire  Ins.  Co.,  1  Sutnn.,  434. 

Mr.  S.  Stevens,  contra,  cited  and  com- 
mented on  Edwards  v.  Footner,  1  Camp.,  530, 
and  1  Marsh.  Ins.,  450,  Am.  Ed.,  of  1810. 

Walworth,  Chancellor.  The  loss  in  this  case 
was  clearly  covered  by  the  terms  of  the  policy. 
Those  terms  unquestionably  embraced  a  loss  by 
fire  arising  from  the  use  of  the  basement  of  the 
premises  as  a  cabinet-maker's  shop,  which  in- 
cluded the  ordinary  use  of  fire  for  varnishing 
and  the  melting  of  glue.  The  policy  also,  by  im- 
plication at  least,  gives  the  assured  the  right  to 
occupy  and  use  the  basement  as  it  was  used  at 
the  time  when  the  insurance  was  made;  for  it 
contains  an  express  provision  that  if  the  prem- 
ises shall  be  occupied  in  any  way  so  as  to  ren- 
der the  risk  more  hazardous  than  at  the  time 
of  insuring,  the  policy  shall  be  void.  And  the 
attempt  now  is  to  prove,  by  parol,  that  the  as- 
sured, at  the  time  this  contract  of  insurance 
was  made,  agreed  that  he  would  thereafter  oc- 
cupy this  basement  room  in  such  a  manner  as 
to  render  the  risk  less  hazardous  than  it  was 
at  the  date  of  the  policy.  The  question  then 
arises, whether  this  supposed  agreement,  which, 
if  actually  made  and  if  there  has  been  no  mis- 
understanding between  the  parties  as  to  its 
nature  and  extent,  was  of  itself  a  part  of  the 
contract  of  insurance  and  should  have  been 
334*]  inserted  *in  the  written  policy,  as  a 
condition  or  warranty,  can  be  converted  into 
what  the  defendant's  counsel  calls  a  promis- 
sory representation;  and  thus  avoid  the  policy 
on  the  ground  that  the  assured  has  not  per- 
formed his  part  of  the  agreement,  when  no 
such  agreement  is  either  expressed  or  implied 
in  the  written  policy  which  was  executed  by 
the  agents  of  the  insurance  company. 

Marshall,  who  I  admit  is  a  writer  of  very 
considerable  authority  on  the  law  of  insurance, 
does  indeed  speak  of  two  different  kinds  of 
representation,  one  of  which  he  calls  an  affirm- 
ative and  the  other  a  promissory  representa- 
tion. But  I  have  not  been  able  to  find  any  case 
in  which  a  court  has  adopted  this  distinction. 
And  the  only  other  writer  on  the  law  of  insur 
ance,  who  appears  to  have  considered  a  rep 
resentation  as  a  contract  between  the  parties, 
is  Ellis.  He  says  :  "  A  representation  in  in- 
surance is  in  the  nature  of  a  collateral  con- 
tract." Ellis,  Law  of  Fire  and  Life  Ins.,  29. 


I  have  examined  Millar,  Weskett,  Annesley, 
Hughes,  Evans,  Park,  Beaumont,  Phillips, 
Etnerigon,  Blaney,  Quenault,  Grun  &  Joliat, 
Vincens,  Lafond,  Persil,  Merlin,  Pardessus, 
Boulay  Paty  and  the  works  of  some  other  En- 
glish and  foreign  writers  on  the  subject  of 
marine,  fire  and  life  insurances  ;  and  so  far  as 
they  say  anything  on  the  subject,  I  find  them 
to  concur  in  saying  that  misrepresentation,  in 
reference  to  insurance  contracts,  is  a  false  af- 
firmation as  to  some  fact,  material  to  the  risk; 
which  affirmation  is  made  by  the  assured,  or 
his  agent,  either  from  a  mistake  as  to  the  fact 
represented,  or  with  a  design  to  deceive  the 
insurer. 

Annesley  says,  if  there  be  a  misrepresenta- 
tion, it  will  avoid  the  policy,  as  a  fraud  ;  but 
not  as  a  part  of  the  agreement,  as  in  the  case 
of  a  warranty.  And  if  the  representation  is 
false  in  any  material  point,  even  through  mis- 
take, it  will  avoid  the  policy;  because  the  un- 
derwriter has  computed  the  risk  upon  circum- 
stances which  did  not  exist.  Ann.  Ins.,  124. 
Blaney  says,  it  is  necessary  that  the  contract- 
ing parties  should  have  equal  knowledge,  or 
ignorance,  of  every  material  fact  or  circum- 
stance *which  may  or  can  effect  the  [*335 
insurance.  And  if  on  either  side  there  is  any 
misrepresentation,  allegatio  falsi,  or  suppressio 
veri,  which  would  in  any  degree  affect  the 
amount  of  the  premium  or  the  terms  of  the  en- 
gagement, the  contract  will  be  deemed  fraud- 
ulent and  absolutely  void.  Blan.  Life  Assur- 
ance, 59.  Evans  states  the  difference  between 
a  representation  and  a  warranty  to  be,  that  the 
one  induces  an  error  in  regard  to  the  subject 
of  the  contract,  and  the  other  is  a  stipulation 
of  the  contract  itself.  And  he  divides  repre- 
sentations into  but  two  classes — those  which 
are  intentionally  false,  and  misrepresentations 
through  mistake.  Evans,  Law  of  Ins.,  58,  64. 
Hughes  speaks  of  a  representation  as  the  as- 
sertion of  a  material  fact  which  the  insured 
knows  to  be  false,  or  which  he  makes  in  an 
unqualified  manner  without  knowing  whether 
it  is  true  or  not.  Hughes,  Law  of  Ins.,  345. 
Phillips,  an  American  writer,  whose  treatise 
on  the  law  of  insurance  stands  deservedly 
high,  says,  a  representation  is  a  material  fact 
stated  before  completing  the  contract;  and  a 
misrepresentation  is  the  statement  of  such  a 
fact  which  turns  out  not  to  be  true.  1  Phil. 
Ins. ,  90.  And  Mr.  J.  Park,  lately  one  of  the 
English  Judges,  a  recent  edition  of  whose  val- 
uable work  on  marine  insurances  and  insur- 
ances on  lives,  and  against  fire,  has  been  pub- 
lished by  Barrister  Hildyard,  places  misrepre- 
sentations under  the  head  of  frauds  in  policies. 
He  divides  them  into  two  classes — representa- 
tions intentionally  false,  and  the  misstatement 
of  a  material  fact  by  mistake.  And  he  defines  a 
representation  to  be  a  state  of  the  case ;  not  a  part 
of  the  written  instrument,  but  collateral  to  it 
and  entirely  independent  of  it.  He  also  says,  if 
there  be  a  misrepresentation,  it  will  avoid  the 
policy  as  a  fraud,  but  not  as  a  part  of  the  agree- 
ment. 1  Park,  Ins.,  8  Lond.  ed.,  404,433;  see, 
also,  Quenault,  Des  Assur.  Terrestres,  289,  Nos. 
374,  375;  Persil  Traite  Des  Assur.  Terr.,  297, 
Nos.  210,211;  Grun  &  Joliat  Des  Assur.  Terr., 
260,  No.  208 ;  and  2  Boulay-Paty,  Cours  De 
Droit  Commercial  Maritime,  87,  tit.  10,  sec.  14. 
Chancellor  Kent  also,  in  his  brief  notice  of  con- 
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336*J  tracts  of  insurance,  *speaks  of  two 
kinds  of  misrepresentations  only;  those  which 
are  intentional  and  avoid  the  contract  for  act- 
ual fraud  on  the  part  of  the  assured  or  his 
agents;  and  those  which  arise  from  mistake  or 
oversight,  which  do  not  effect  the  policy  un- 
less they  are  untrue  in  substance  and  are  ma- 
terial to  the  risk.  8  Kent,  Com.,  283.  It  is 
hardly  possible  to  suppose  that  if  there  was 
such  a  term  known  to  the  law  of  insurance  as 
a  promissory  representation,  rendering  the 
contract  void  for  the  non-performance  of  a 
stipulation  in  the  nature  of  a  collateral  execu- 
tory agreement,  which  the  parties  did  not  think 
proper  to  make  a  part  of  the  written  contract, 
it  would  have  been  passed  over  in  silence  by 
all  the  writers  I  have  referred  to. 

Nor  do  I  find  any  such  thing  as  a  promissory 
representation  mentioned  in  the  decisions  of 
the  courts.  On  the  contrary,  Ld.  Mansfield, 
who  may  be  called  the  father  of  the  present 
system  of  commercial  law  in  England,  clearly 
repudiates  the  idea  of  a  representation  being 
promissory.  For  in  the  case  of  Bize  v.  Fletclier, 
referred  to  in  Douglass,  but  more  fully  stated 
by  Mr.  J.  Park,  1  Park,  Ins.,  441,  he  told  the 
jury  that  there  was  an  essential  difference  be- 
tween a  warranty  and  a  representation.  That 
a  warranty  was  a  part  of  the  contract,  and  a 
risk  described  in  the  policy  was  part  of  the  con- 
tract; but  there  could  be  no  warranty  by  any 
collateral  representation.  He  said  the  ground 
on  which  a  representation  affects  a  policy  is 
fraud;  the  representation  must  be  fraudulent ; 
that  is,  it  must  be  false  and  material  in  respect 
to  the  risk  to  be  run.  All  risks  are  governed 
by  the  nature  of  them,  and  the  premium  is 
governed  by  the  risk.  Where  a  representation 
accompanies  an  instrument,  it  says  :  "  I  will 
have  this  understood  as  my  present  intention, 
but  I  will  have  it  in  my  power  to  vary  it." 
His  language  in  this  case  is  certainly  inconsis- 
tent with  the  supposition  that  a  declaration  as 
to  any  future  event  was  in  any  way  promissory, 
or  anything  more  than  a  declaration  of  a  pres- 
ent intention  ;  which  intention  the  assured 
would  have  the  right  to  alter,  according  to 
circumstances,  if  the  underwriter  did  not  think 
proper  to  make  it  a  part  of  the  contract  of  in- 
337*]  surance  *by  inserting  it  in  the  written 
policy  as  a  condition  precedent  to  his  liability. 

It  must  be  recollected,  too,  that  in  the  case 
referred  to,  Ld.  Mansfield  was  speaking  in  ref- 
erence to  a  written  representation,  absolute  in 
its  terms,  but  relating  to  events  which  were  to 
occur  after  the  making  of  the  policy.  For  the 
vessel,  at  the  time  of  the  insurance,  was  in  port, 
and  was  insured  upon  a  trading  voyage  from 
L'Orient  to  the  Isles  of  France,  and  any  port 
or  places  in  the  East  Indies,  China,  Persia,  or 
elsewhere  beyond  the  Cape  of  Good  Hope.and 
until  her  return  to  her  port  of  discharge  in 
France ;  and  the  written  representation  was 
as  follows  :  "  Intends  to  sail  in  September  or 
October  next.  Is  to  go  to  Madeira,  the  Isles  of 
France. Pondicherry,  China, the  Isles  of  France 
and  L'Orient."  But  she  did  not.  in  fact,  sail 
until  the  6th  of  December.  And  instead  of 
proceeding  to  China,  from  Pondicherry,  she 
went  from  thence  to  Bengal,  and  passed  the 
winter  there.  She  then  returned  to  Pondicherry 
and  took  in  ber  homeward  cargo,  and  was  on 
her  way  to  her  port  of  discharge,  in  France, 
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when  she  was  captured  by  a  privateer.  If  the- 
written  representation,  therefore,  could  be  con- 
sidered as  promissory,  or,  in  the  language  of 
Ellis,  "in  the  nature  of  a  collateral  contract," 
the  promise  was  not  complied  with  either  as 
to  the  time  of  sailing  or  as  to  the  course  of  the 
voyage. 

The  effect  of  the  representation  is  necessarily 
different  where  it  assumes  the  form  of  an  abso- 
lute affirmation  of  an  existing  fact  or  of  a  past 
event;  unless  from  the  very  nature  of  the  rep- 
resentation it  is  impossible  for  the  underwriter 
to  understand  it  in  any  other  way  than  as  a 
matter  of  opinion  merely.  Thus  in  the  case  of 
Macdowettv.  Franer,  1  Doug.,  260,  where  the 
broker  represented,  without  explanation,  that 
the  vessel  was  seen  safe  in  the  Delaware  on  the 
llth  of  December,  when  in  fact  she  was  lost 
two  days  before  that  time,  the  misrepresenta- 
tion was  held  to  avoid  the  policy.  No  evidence 
was  given,  in  that  case,  to  show  how  the  false 
representation  occurred.  But  upon  the  motion 
for  a  new  trial  it  wasstated  that  the  error  arose 
*from  a  mistake  of  the  master  of  an-  [*338 
other  vessel,  in  reference  to  the  time  when  the 
lost  ship  left  N.  Y.  ;  which  led  the  assured  to 
make  a  mistaken  computation.  And  the  court 
very  plainly  intimate  that  if  all  the  facts  in  the 
case  had  been  communicated  to  the  under- 
writer, to  enable  him  to  make  his  own  calcula- 
tion of  the  probable  safety  of  the  vessel  on  the 
given  day,  and  he  had  then  chosen  to  insure 
without  requiring  a  warranty  as  to  that  matter, 
the  result  might  have  been  different.  So  iu  the 
case  of  CureU  v.  Ins.  Co.,  9  La.,  163,  the  repre- 
sentation was  that  ihe  ship  had  sailed  on  a  par- 
ticular day,  when  in  fact  she  had  sailed  twelve 
days  before  ;  so  as  to  make  her  out  of  time  at 
the  date  of  the  policy.  And  the  court  very 
properly  held  that  such  a  misrepresentation 
avoided  the  policy.  The  case  of  Denniston  v. 
Lillie,  upon  an  appeal  from  Scotland,  3  Bligh, 
202,  is  of  a  more  doubtful  character;  and  it  is 
evident  Ld.  Eldon  was  not  perfectly  satisfied 
with  his  own  decision  in  that  case,  as  he  at- 
tempted to  invite  a  re  argument.  Not  that  the 
representation  there  related  to  something  that 
was  to  take  place  after  the  making  of  the  pol- 
icy— for  the  vessel  had  been  captured  more 
than  a  month  before  that  time — but  because  the 
representation  was  not  in  fact  made  at  the  time 
when  the  insurance  was  effected.  For  the  un- 
derwriters were  only  shown  a  letter,  written  a 
long  time  before  the  vessel  sailed,  stating  that 
she  would  sail  on  a  particular  day.  His  Lord- 
ship stated  the  question  to  be.  whether  it  was 
a  misrepresentation  of  an  expectation, or  a  state- 
ment as  to  a  past  fact  which  was  material  to  the 
risk.  He  came  to  the  conclusion  that  it  was 
the  latter;  in  which  conclusion,  with  due  def- 
erence, I  think  he  was  clearly  wrong.  For 
when  the  letter  of  Duff  &  Co.,  which  the  un- 
derwriter must  have  seen  was  dated  April  2, 
stated  that  the  vessel  would  sail  May  1,  he 
could  not  have  supposed  they  intended  to  do 
anything  more  than  to  express  an  opinion  or  an 
expectation  that  the  vessel  would  sail  at  that 
time.  And  if  he  considered  the  day  of  sailing 
material  to  the  risk,  he  should  have  inserted  it 
in  the  policy  as  a  part  of  the  *agree-  [*339 
ment,  instead  of  relying  upon  it  as  the  state- 
ment of  a  fact.  The  case  would  have  been  en- 
tirely different  if  the  person  who  applied  for 
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the  insurance  had  stated,  without  explanation, 
that  the  vessel  had  not  sailed  previous  to  May 
l.when  she  had  in  fact  sailed  eight  days  before. 
For  it  was  possible  for  the  agent  to  have  heard 
that  she  was  at  New  Providence  as  late  as  May 
1,  by  a  vessel  coming  direct  from  that  island 
with  a  fair  wind.  In  the  case  of  Baxter  v.  Ins. 
Co.,  6  Mass.,  277,  the  insurers  were  informed 
that  the  master  of  The  James  stated  that  when 
be  sailed  The  Robert  was  not  to  sail  till  four 
days  afterwards,  when  in  fact  she  had  sailed 
four  days  previous  to  The  James.  And  no  evi- 
dence appears  to  have  been  introduced  in  that 
case  to  show  that  there  was  any  truth  in  this 
statement  that  the  master  of  The  James  was 
the  author  of  the  misrepresentation.  The  state- 
ment that  she  had  not  sailed  at  the  particular 
date  was,  therefore,  a  misrepresentation  of  a 
past  fact,  material  to  the  risk  as  the  proof 
showed,  and  rendered  the  policy  void.  But  in 
the  case  of  Rice  v.  Ins.  Co.,  4  Pick.,  439,  upon 
an  insurance  on  the  same  risk,  proof  being  in- 
troduced that  the  master  of  the  James  did,  in 
fact,  give  the  information,  as  stated  in  the  let- 
ter upon  which  the  defendants  relied  as  a  mis- 
representation, the  Supreme  Court  of  Mass, 
decided  that  the  insurers  were  not  discharged. 
And,  what  is  more  material  to  the  case  now 
under  consideration,  they  held  that  the  letter 
of  the  master  of  The  Robert,  stating  that  he 
should  leave  Kingston  August  12,  was  not  a 
representation  of  a  fact,  but  of  an  expectation 
merely;  and,  therefore, not  a  misrepresentation 
which  would  avoid  the  policy.  So  in  the  more 
recent  case  of  Bryant  v.  Ins.  Co..  22  Pick., 200, 
the  present  judges  of  the  same  court  decided 
that  a  statement  made  at  the  time  of  effecting 
the  insurance,  as  to  the  nature  of  the  cargo 
which  was  to  be  thereafter  shipped  on  board 
the  vessel,  if  not  fraudulently  made,  was  not 
a  representation  which  would  avoid  the  policy 
34O*]  *if  he  afterwards  changed  his  mind 
and  took  on  board  a  different  cargo.  And  in 
the  case  of  Allegre  v.  Ins.  Co., 2  Gill.  &  J.,  136, 
where  a  written  application  for  insurance 
stated,  among  other  things,  "said  brig  will  sail 
from  LaPlata  in  the  course  of  this  month,"  the 
Court  of  Appeals  in  Maryland  held  that  this 
was  not  a  technical  representation  of  the  sail- 
ing of  the  vessel,  but  a  statement  of  "the  opin- 
ion or  belief  of  the  applicant  that  she  would 
sail  at  that  time;  and,  therefore,  did  not  avoid 
the  policy,  although  she  did  not  in  fact  leave 
till  more  than  a  month  afterwards. 

These  cases,  therefore,  show  that  a  statement 
as  to  a  future  fact  or  event  which  is  in  its  very 
nature  contingent.and  which  the  insurer  knows 
the  party  could  not  have  intended  to  state  as  a 
known  fact,  but  as  an  intention  or  expectation 
merely, if  honestly  made  and  not  with  an  intent 
to  deceive,  is  not  a  collateral  contract  or  a 
promissory  representation  which  the  assured  is 
bound  to  see  performed  to  render  his  policy 
valid.  But  if  the  underwriter  considers  the 
statement  material  to  the  risk,  and  is  unwilling 
to  insure  at  the  contemplated  premium  with- 
out binding  the  assured  to  the  performance  of 
it  as  a  condition  precedent  to  his  liability,  he 
should  make  it  a  part  of  the  contract  stated  in 
the  policy. 

Where  the  assured  acts  in  good  faith  with- 
out any  intent  to  deceive,  and  without  conceal- 
ing or  misstating  any  fact  within  his  knowl- 
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edge  which  it  is  essential  to  the  underwriters 
to  know,  to  enable  them  to  judge  of  the  pro- 
priety of  assuming  the  risk  and  the  amount  of 
premium  and  other  conditions  of  the  policy, 
common  justice  requires  that  the  party  who 
pays  the  premium  should  be  informed,  by  the 
terms  of  the  written  agreement,  what  is  the 
real  contract  between  him  and  the  underwrit- 
ers; and  it  should  not  be  left  to  the  uncertain 
recollection  of  any  one  to  prove  a  different 
agreement  from  that  which  is  contained  in  the 
written  policy.  For  it  frequently  happen* 
that  where  negotiations  are  carried  on  between 
parties,  and  they  suppose  they  understand  one 
another  as  to  the  terms  of  the  bargain,  they 
find,  when  they  come  to  reduce  their  agree- 
ment to  writing,  *that  they  do  not  un-  [*34 1 
derstand  it  alike.  It  is  for  this  reason  that  pa- 
rol  proof  is  not  admissible  to  vary  or  alter  the 
terms  or  the  legal  meaning  of  a  written  con- 
tract, by  showing  what  either  party  said  while 
the  negotiation  was  going  on.  Fraud,  misrep- 
resentation and  deceit  are  necessary  exceptions- 
to  this  general  rule  ;  but  there  is  no  good  rea- 
son why  anything  which  is  in  fact  a  part  of 
the  contract  between  the  parties,  should  form 
an  exception  to  the  rule  in  an  insurance  case. 
The  case  now  under  consideration,  I  am  in- 
clined to  think,  shows  the  importance  of  ad- 
hering rigidly  to  this  rule  in  insurance  cases  as 
well  as  others.  For  although  I  have  no  reason 
to  suppose  the  president  and  secretary  of  the 
company  have  not  stated  the  supposed  agree- 
ment in  relation  to  the  use  of  the  fire-place,  ex- 
actly as  they  understood  it,  I  have  great  doubts 
whether  the  plaintiff  understood  that  he  was 
to  be  precluded  by  that  agreement  from  using 
the  fire-place  to  heat  his  glue-pot  and  warm 
his  varnish;  or  that  he  was  to  remove  his  cook- 
ing apparatus  from  the  basement  room  the  in- 
stant the  policy  was  signed,  without  giving 
him  a  reasonable  time  to  put  up  his  stove  for 
cooking  in  another  part  of  the  house.  It  must 
be  recollected  that  the  conversation  took  place 
in  dog-days,  when  a  stove  was  not  wanted  to 
warm  his  shop;  but  when  his  family  were 
using  the  fire-place  in  that  room  for  family 
purposes.  He,  therefore,  most  probably  spoke 
in  reference  to  that  use  of  the  fire-place,  when  he 
said  he  would  abandon  the  fire  place  and  use 
his  stove.  And  as  the  president  and  secretary 
do  not  themselves  agree  in  respect  to  the  words 
he  used,  it  is  possible  that  both  have  mis- 
apprehended what  he  did,  in  fact,  mean  to  say 
on  the  subject;  or  he  may  have  inadve'rtently 
used  language  which  did  not  properly  express 
what  he  intended  to  agree  to  on  the  subject. 
That  he  understood  he  was  to  abandon  the  use 
of  the  fire-place  for  cooking,  is  very  probable. 
For  it  appears  the  family  only  cooked  there 
until  the  next  day,  when  he  had  probably  got- 
ten his  stove  up  in  another  part  of  the  house, 
or  had  made  some  other  provision  for  the  nec- 
essary fire  for  family  purposes.  And  if  he  thus 
discontinued  cooking  in  the  fire-place  in  good 
*faith,  immediately  after  he  had  ob-  [*342' 
tained  his  insurance,  it  is  hardly  probable  that 
he  would  have  used  the  fire-place  for  the  tem- 
porary purpose  of  varnishing,  if  he  had  under- 
stood that  his  agreement  with  the  officers  of 
the  Insurance  Company  extended  so  far  as  to 
embrace  such  a  use.  By  the  terms  of  his  pol- 
icy, the  basement  was  privileged  as  a  cabinet- 
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maker's  shop,  which  of  course  Included  the 
necessary  use  of  flre  for  gluing  and  varnishing. 

In  Whitney  v.  Haven,  18  Mass.,  172,  the  Su- 
preme Court  of  Mass,  decided  that  the  under- 
writer could  not  set  up  a  parol  agreement  be 
tweed  the  parties,  which  was  not  inserted  in 
the  policy,  to  defeat  the  insurance;  but  that  if 
the  underwriter  intended  to  avail  himself  of  it, 
he  should  have  made  It  a  part  of  the  written 
•contract.  A  similar  decision  was  made  by  Ld. 
Tenterden  in  Flinn  v.  Tobin,  1  Mood.  &  M., 
369.  And  in  this  case,  no  one  who  reads  the 
testimony  can  for  a  moment  doubt  that  a  prom- 
ise to  abandon  the  fire-place  and  use  a  stove 
was  an  agreement  and  not  a  representation  of 
a  fuel.  I  think  the  referees  erred,  therefore, 
in  receiving  parol  evidence  of  such  an  agree- 
ment to  defeat  the  policy;  and  that  their  report 
should  have  been  set  aside  and  a  venire  de  now 
awarded. 

The  judgment  of  the  court  below  is,  there- 
fore, erroneous,  and  should  be  reversed. 

Bockee,  Senator.  There  is  no  rule  better 
settled  than  that  "parol  evidence  shall  not  be 
admitted  to  contradict,  add  to  or  vary  the 
terms  of  a  written  instrument."  Whether  the 
admission  of  the  testimony  of  Garfield  and 
Starbuck  was  a  violation  of  this  rule,  is  the 
only  point  to  be  inquired  into.  If  the  evidence 
was  properly  admissible,  or  if  the  stipulation 
or  agreement  given  in  evidence  had  been  con- 
tained in  the  policy,  the  case  would  present 
such  a  violation  of  contract  on  the  part  of  the 
plaintiff  in  error  as  would  probably  bar  him 
from  a  recovery.  It  is  not  denied  that  a  fraud- 
ulent representation,  material  to  the  risk, 
might  be  proved  by  parol,  and  would  avoid 
34:3*]  the  policy.  *Fraud  is  an  element  that 
vitiates  all  contracts.  A  representation  is  of 
some  matter  extrinsic  the  contract,  and  gen- 
erally, if  not  always,  relates  to  the  present 
state  and  condition  of  the  subject  insured.  The 
proof  shows  that  the  plaintiff  said  "he  would 
abandon  his  fire-place  in  the  basement  alto- 
gether; he  would  not  use  it  himself  or  suffer 
auy  other  person  to  use  it  for  any  purpose 
whatever,  but  would  use  a  stove  which  he 
had."  It  is  contended  by  the  defendant's  coun- 
sel that  this  is  a  promissory  representation, 
fraudulently  made,  material  to  the  risk,  and 
that  the  non-fulfillment  of  it  precludes  the 
plaintiff  from  recovering  on  the  policy.  How 
such  a  promissory  representation,  relating  to  a 
thing  which  the  party  is  to  do  in  futuro,  is  to 
be  distinguished  from  a  con  tract  or  agreement, 
I  am  unable  to  comprehend.  It  is  a  representa- 
tion in  no  other  sense  than  every  contract, 
promise  or  agreement  is  a  representation  that 
the  party  will  do  or  refrain  from  doing  a  par- 
ticular thing.  By  whatever  name  it  is  called, 
it  is  neither  more  nor  less  than  an  engagement 
that  fire  should  not  be  used  in  the  basement 
fire-place.  If  this  had  been  contained  in  the 
policy,  it  would  have  been  a  warranty,  bind- 
ing upon  the  plaintiff .  Being  out  of  the  policy, 
it  is  no  more  than  conversation  between  the 
parties,  inadmissible  as  evidence  of  their 
rights  under  this  written  contract.  If  It  was 
material  to  the  risk,  it  was  material  that  it 
should  be  inserted  in  the  policy,  or  at  least 
that  the  evidence  of  it  should  be  in  writing. 
It  was  essentially  a  part  of  the  contract — a 
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stipulation  by  the  plaintiff  adding  to  and  va- 
rying the  terms  of  the  policy.  It  can  hardly 
be  said  that  a  contract  is  both  written  and 
verbal.  To  admit  parol  evidence  in  this  case, 
would  be  breaking  down  a  salutary  and  estab- 
lished rule;  and  there  would  be  no  longer  any 
security  in  written  contracts.  In  the  case  of 
Bize  v.  Fletcher,  Doug. ,  284,  cited  by  the  court 
below,  the  question  was  not  on  the  admissibil- 
ity  of  parol  evidence  of  a  promissory  repre- 
sentation, but  whether  a  writing  annexed  to 
the  policy  was  to  be  considered  a  part  of  the 
contract  and,  therefore,  a  warranty  to  be  strict- 
ly performed;  or  whether  it  was  to  be  taken 
as  a  representation,  collateral  to  and  out  of  the 
*policy.  So  in  the  case  of  Edwards  v.  [*344 
Footner,  1  Camp.,  530,  where  a  ship  was  to  sail 
with  a  certain  number  of  guns  and  men,  the 
question  was  whether  a  written  memorandum 
not  attached  to  the  policy  was  to  be  considered 
a  warranty  or  a  representation.  The  precise 
question  before  this  court  is  not  whether  a 
a  promissory  representation  may  exist,  but 
whether  parol  evidence  of  such  representation 
can  be  given  where,  if  the  representation  was 
included  in  thepolicy.it  would  be  a  warranty; 
and  where  the  effect  of  the  evidence  will  be  to 
add  to  and  vary  the  written  contract  between 
the  parties.  On  this  question,  perhaps  no  de- 
cision can  be  found  in  the  books  exactly  in 
point,  for  the  reason  that  the  rule  applicable 
to  the  case  is  one  of  the  most  ancient  land- 
marks of  the  law  of  evidence  and  has  never 
been  questioned  or  disturbed.  The  policy  of 
insurance  was  the  highest  evidence  of  the  con- 
tract between  these  parties,  and  parol  evidence 
to  show  the  contract  variant  from  what  ap- 
pears by  its  terms  in  writing,  would  be  pro- 
ductive of  dangerous  consequences  and  was 
improperly  received.  The  decision  of  the  court 
below  ought  to  be  reversed. 

The  President,  and  Senators  Dickinson 
and  Hopkins  delivered  oral  opinions  in  favor 
of  reversing  the  judgment  of  the  court  below. 

All  the  members  of  the  Court,  nineteen  be- 
ing present,  concurring  in  this  result,  the  judg- 
ment was  unanimously  reversed. 

Reversing— 1  Hill,  510. 

Warranty—  What  is— When  will  avoid  policy.  Crit- 
icised-5  Duer,  593. 

Distinguished -2  N.  Y..  221. 

Cited  in-7  Hill,  125:  61  N.  Y.,577:  21  Conn.,  19:  54 
Am.  Dec.,  314,  315  ;  2  Ohio  St.,  452  :  59  Am.  Dec.,  695. 

Misrepresentation—  What  will  avoid,  policy.  Cited 
in-4  Keyes,  467  ;  7  Barb..  574 ;  27  Barb.,  364 ;  66  Barb., 
479 :  4  Daly,  294 :  21  Conn..  19 ;  54  Am.  Dec.,  314, 315. 

Promise  in  respect  to  future  conduct— Not  binding 
unless  inserted  in  policy.  Cited  in— 87  N.  Y.,  76 ;  41 
Am.  Rep.,  252 ;  4  Keyes,  467 ;  33  N.  J.  L..  330. 


*HUNT  t>.  AMIDON.        [*345 

Covenant  for  Quiet  Enjoyment — Sale  under  De- 
cree of  Foreclosure  Amounts  to  Eviction  — 
Covenant  Runs  with  the  Land —  Various  Con- 
veyances—  Assumpsit  for  Purchase  Money 
Paid  on  Mortgage  Sale —  Verbal  Promise,  at 
Time  of  Its  Execution,  Merged  in  Deed — 
Surety  May  Recover  from  the  Principal. 

A.  sold  certain  lands  to  W.,  who  gave  back  a  bond 
and  mortgage,  which  the  former  assigned  to  one  T. : 

NOTB.— Principal  and  surety— Right  of  surety  to 
recover,  from  the  principal,  amount  paid  on  his  ac- 
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and  afterward,  W.  recpnveyed  to  A.,  taking  from 
him  an  indemnity  against  the  bond.  A.  then  con- 
veyed the  lands  to  B.,  covenanting  for  quiet  enjoy- 
ment; and  B.  conveyed  them  to  H.  by  a  quitclaim 
deed.  T.  thereupon  proceeded  to  a  foreclosure  of 
the  mortgage  in  chancery,  and  on  the  sale  H.  be- 
came the  purchaser.  Held,  that  H.  might  recover 
against  A.  the  purchase  money  paid  on  the  mortgage 
sale,  in  an  action  of  assumpsit  as  for  money  paid, 
etc.,  to  A.'s  use. 

A  verbal  promise  by  a  grantor,  made  contempo- 
raneously with  the  execution  of  a  deed  containing 
a  covenant  for  quiet  enjoyment,  that  he  would  pay 
off  an  existing  incumbrance  upon  the  premises,  is 
merged  in  the  deed,  and  cannot  be  enforced.  Per 
Walworth,  Chancellor. 

A  covenant  for  quiet  enjoyment  runs  with  the 
land,  and  passes  by  a  quitclaim  deed  to  a  purchaser 
from  the  grantee.  Per  Walworth,  Chancellor. 

One  in  possession  of  land  under  a  deed  containing 
a  covenant  for  quiet  enjoyment,  has  no  right  to 
give  up  the  land  voluntarily  to  a  stranger  claiming 
by  title  paramount,  or  even  to  pay  off  an  alleged  in- 
cumbrance without  suit,  and  then  resort  to  an  ac- 
tion upon  the  covenant.  Per  Walworth,  Chancellor. 

In  the  present  case,  however,  the  decree  of  fore- 
closure, and  the  sale  under  it,  amounted,  in  equity, 
to  an  eviction ;  and  the  money  paid  by  the  plaintiff 
at  the  sale  should  be  regarded  as  a  payment  by  co- 
ercion of  legal  process,  for  the  use  and  benefit  of 
the  defendant.  Per  Walworth,  Chancellor. 

Where  one  standing  in  the  situation  of  a  surety, 
•whether  he  became  so  by  actual  contract  or  by  op- 
eration of  law,  is  compelled  to  pay  the  debt  which 
his  principal  in  equity  and  justice  ought  to  have 
paid,  the  latter  is  liable  for  the  amount  in  an  action 
for  money  paid,  etc.,  to  his  use.  Per  Walworth, 
Chancellor. 

Citations-1  Hill,  147;  Cro.  Car.,  503;  3  B.  &  Aid., 
392 ;  5  Co.,  16,  Eraser's  ed.,  n.  a;  Shep.  Touch.,  176 ; 
Platt,  Cov.,  523;  8  T.  R.,  308;  2  C.  Marsh.,  220;  2 
Moore  &  P.,  732;  1  R.  S.,  410,  sec.  73;  419,  sec.  6 ;  16 
Wend.,  460 ;  5  Paige,  620. 

ON  ERROR  from  the  Supreme  Court,  where 
Hunt  sued  Amidon  in  assumpsit  for  money 
paid  to  Amidon's  use.  After  verdict  for  the 
plaintiff,  the  Supreme  Court,  in  January  Term. 
1841,  granted  a  new  trial,  for  the  reasons  re 
ported  in  1  Hill,  148.  On  the  second  trial, 
which  took  place  at  the  Rensselaer  Circuit  in 
March,  1841,  before  Cushman,  C.  Judge,  the 
plaintiff  offered  in  evidence  the  facts  proved 
upon  the  former  trial,  which  are  stated  in  1 
Hill,  147,  148,  and  proposed  to  show,  in  addi- 
tion, that  March  29,  1828,  the  defendant  exe- 
cuted to  Wheeler  a  bond  in  the  penalty  of  $550, 
conditioned  to  indemnify  the  latter  against  the 
bond  he  had  given  to  the  defendant  in  Decem- 
346*]  ber,  1824.  *The  defendant  objected, 
insisting  that  all  the  evidence  offered  was  in- 
admissible. The  circuit  judge  sustained  the 
objection,  and  nonsuited  the  plaintiff,  who 
thereupon  excepted.  At  the  May  Term  of  the 
Supreme  Court,  1841,  judgment  was  rendered 
for  the  defendant;  whereupon  the  plaintiff  sued 
out  a  writ  of  error. 


Messrs.  D.  L.  Seymour  and  S.  Stevens. 

for  plaintiff  in  error. 

Messrs.  D.  Gardner  and  M.  T.  Rey- 
nolds, for  defendant  in  error. 

Wai-worth,  Chancellor.  It  appears  by  the 
report  of  this  case,  1  Hill,  147,  that  upon  the 
first  trial  the  circuit  judge  admitted  all  or  near- 
ly all  the  evidence  which  was  objected  to  and 
rejected  on  the  last  trial,  and  the  plaintiff  had 
a  verdict,  which  was  set  aside  by  the  Supreme 
Court.  The  decision  stated  in  this  bill  of  ex- 
ceptions was,  therefore,  made  in  conformity 
to  the  previous  opinion  of  the  Supreme  Court. 
It  presents  two  questions  for  our  considera- 
tion :  first,  whether  the  judge  was  right  upon 
the  former  trial  in  receiving  parol  evidence  to 
show  that,  at  the  time  of  the  sale  and  convey- 
ance from  Amidon  to  Babcock,  there  was  a 
verbal  agreement,  in  addition  to  the  written 
warranty  contained  in  the  deed,  that  Amidon 
should  pay  off  the  mortgage  which  then  be- 
longed to  Taylor  the  assignee;  and  second, 
whether  if  such  evidence  ought  to  have  been 
excluded,  the  other  facts  proved  on  the  first 
trial  were  sufficient  to  entitle  the  plaintiff  to  a 
verdict  upon  the  common  count  for  money 
paid  to  and  for  the  use  of  the  defendant. 

Upon  the  first  question,  I  think  the  learned 
judge  who  delivered  the  opinion  of  the  Su- 
preme Court  was  clearly  right  in  supposing 
that  all  verbal  contracts,  made  at  or  before  the 
sale,  must  be  considered  as  merged  in  the  writ- 
ten contract — the  deed  of  conveyance  and  the 
covenants  contained  therein  for  the  protection 
of  the  title  of  the  grantee.  The  covenant  for 
quiet  enjoyment  itself  shows  that  it  was  the 
understanding  of  the  parties  that  Amidon,  the 
grantor,  assumed  the  payment  of  all  liens  and 
*incumbrances  upon  the  land,  so  far  [*347 
as  was  necessary  to  protect  Babcock,  and  those 
who  might  afterwards  become  the  owners  of 
the  premises  or  any  part  of  them  under  him, 
in  the  quiet  enjoyment  of  the  land.  But  the 
nature  and  extent  of  Amidon's  liability  must 
depend  upon  the  covenants  in  the  deed  itself. 
Those  covenants  run  with  the  land.  They 
passed  to  the  plaintiff  Hunt,  by  the  quitclaim 
deed  to  him  from  Babcock,  in  October,  1834; 
so  as  to  give  the  plaintiff  the  same  rights,  as 
against  Amidon,  that  he  would  have  had  if 
the  deed  from  the  latter,  containing  the  cov- 
enant for  quiet  enjoyment,  had  been  given  di- 
rectly to  Hunt  himself.  Middlemore  v.  Good- 
ale,  Cro.  Car.,  503;  Campbell  v.  Lewis,  3  B.  & 
Aid.,  392;  Spencer's  case,  5  Co.,  16,  Eraser's 
ed.,».a;  Shep.  Touch.  176;  Platt,  Cov. ,  523. 


count.  See  Tom  v.  Goodrich,  2  Johns.,  213 ;  Mauri 
v.  Heffernan,  13  Johns.,  58;  Stone  v.  Hooker,  9 
Cow.,  154 ;  Cuyler  v.  Ensworth,  6  Paige,  32 ;  Eddy  v. 
Traver,  6  Paige,  521 ;  Goodyear  v.  Watson.  14  Barb., 
481;  Brown  v.  Kerrigan,  4  Redf.,  146;  Hidden  v. 
Waldo,  55  N.  Y.,  294 ;  Thompson  v.  Taylor,  72  N.  Y., 
32;  11  Hun,  274;  Townsend  v.Whitney,  75  N.Y.,  425; 
15  Hun,  93;  Peterson  v.  Wing,  1  Buff.  Super.  Ct., 
437 ;  Holmes  v.  Weed,  19  Barb.,  128 ;  Appleton  v. 
Bascom.  3  Met.,  169 ;  Gibson  v.  Love,  4  Fla.,  217 ; 
Kimble  v.  Cummins,  3  Met.  (Ky.),  327 ;  Hite  v.  Camp- 
bell, 10  B.  Mon.,  80 ;  Mowry  v.  Adams,  14  Mass.,  327 ; 
Rcss  v.  Allen,  317 :  Riddle  v.  Bowman,  27  N.  H.,  236 ; 
Babcock  v.  Hubbard,  2  Conn.,  536;  Gannett  v. 
Blodgett,  39  N.  H.,  150;  Bridges  v.  Nicholson,  20  Ga., 
90. 

Payment  by  note,  accepted  as  such,  entitles  the 
surety  to  recover  though  the  note  is  not  paid.  With- 
erby  v.  Mann,  11  Johns.,  518 ;  Rodman  v.  Hedden,  10 
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Wend.,  498;  Elwood  v.  Deifendorf,  5  Barb.,  398; 
Howe  v.  B.  N.  Y.  &  E.  Ry.  Co.,  37  N.  Y.,  297 :  Chace 
v.  Hinman,  8  Wend.,  456 ;  Clark  v.  Pinney.  6  Cow., 
297 ;  N.  Y.  State  Bank  v.  Fletcher,  5  Wend.,  85;  Ben- 
nett v.  Cook,  45  N.  Y.,  268;  Enos  v.  Leach,  18  Hun, 
139 ;  Downer  v.  Baxter,  30  Vt.,  467 ;  White  v.  Miller, 
47  Ind.,  385 :  Barclay  v.  Gooch,  2  Esp.,  571 ;  Pearson 
v.  Parker,  3  N.  H.,  366. 

Payment  need  not  he  made  in  money  to  entitle 
surety  to  recover  of  principal.  Ainslie  v.  Wilson,  7 
Cow.,  662 ;  Bonney  v.  Seely,  2  Wend.,  481 ;  Randall 
v.  Rich,  11  Mass.,  498. 

The  surety  can  only  recover  the  amount  paid  by 
him.  Bonney  v.  Seely,  2  Wend.,  481 ;  Martindale  v. 
Brock,  41  Md.,  571. 

Subrogation.  See  Bank  of  Salina  v.  Abbot,  3  Den., 
181,  note. 

2.  Covenants— Breach— Eviction.  See  Vanderkarr 
v.  Vanderkarr,  11  Johns.,  132,  note. 
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The  fact  that  the  plaintiff  took  only  a  quit- 
claim deed,  left  him  without  any  personal 
claim  against  his  immediate  grantor.  But  his 
rights  as  assignee  of  Babcock,  upon  .the  cov- 
enants in  the  deed  from  Amidon,  are  the  same 
as  they  would  have  been  if  his  deed  from  Bab 
cock  had  also  contained  a  similar  covenant  for 
quiet  enjoyment. 

From  this  view  of  the  case  it  is  perfectly  evi- 
dent that  if  Hunt,  instead  of  purchasing  in 
the  premises  himself  under  the  decree  of  fore- 
closure, had  suffered  them  to  be  sold  to  a  third 
person,  and  had  delivered  up  the  possession 
to  the  purchaser  as  directed  by  the  decree  of 
foreclosure,  he  could  immediately  have  brought 
an  action  at  law  against  Amidon,  as  assignee 
of  the  covenant  for  quiet  enjoyment  contained 
in  the  deed  from  Amidon  to  Babcock;  in  which 
action  he  would  have  recovered  the  whole 
$1,200  mentioned  in  that  deed  as  the  consid- 
eration for  the  premises.  The  defendant, 
therefore,  has  been  clearly  benefited  by  the 
plaintiff's  bidding  in  the  premises  himself, 
at  the  master's  sale,  for  the  $470  which  was 
due  upon  the  decree  for  the  debt  and  costs  on 
the  mortgage  foreclosure.  The  question  then 
arises,  whether,  upon  equitable  principles,  the 
plaintiff  was  bound  to  stand  aside  and  suffer 
his  land  to  be  sacrificed  to  a  stranger  for  this 
348*]  smaller  sum,  and  then  to  resort  *to  his 
action  at  law  upon  the  covenant  in  the  deed 
to  Babcock;  or  whether  the  decree  of  foreclos- 
ure and  sale  which,  undoubtedly,  contained  the 
usual  directions,  as  provided  for  in  the  135th 
Rule  of  the  Court  of  Chancery,  that  the  pur- 
chaser should  be  let  into  possession  upon  pro- 
duction of  the  master's  deed,  and  the  actual 
sale  under  that  decree,  were  not  of  themselves 
equivalent,  in  equity  at  least,  to  an  actual 
eviction  of  Hunt  by  an  action  at  law  founded 
upon  a  title  paramount  to  that  which  Amidon 
conveyed  to  Babcock  with  warranty. 

It  is  at  least  doubtful  whether  an  action  at 
law  could  have  been  sustained  upon  this  cov- 
enant for  quiet  enjoyment,  without  showing 
an  actual  eviction.  And  I  admit  that,  under 
such  a  covenant,  the  grantee  of  the  land  has 
no  right  to  give  it  up  voluntarily  to  a  stranger, 
who  claims  by  title  parmount,  or  even  to  pay 
off  an  alleged  incumbrance  without  suit,  and 
then  resort  to  his  action  upon  the  covenant  in 
the  deed.  But  it  is  perfectly  clear,  in  this  case, 
that  the  plaintiff  stood  in  the  place  of  a  mere 
surety  for  the  amount  due  on  the  mortgage, 
his  land  being  holden  for  the  amount ;  and 
that  Amidon,  not  only  by  the  covenant  in  his 
deed,  but  also  byvirtue  of  his  previous  bond 
of  indemnity  to  Wheeler,  was,  in  fact,  the  real 
debtor.  For,  as  between  Hunt  and  Wheeler, 
Hunt,  who  had  derived  title  to  the  land  from 
or  through  a  deed  which  was  subsequent  to 
the  bond  of  indemnity  to  Wheeler,  could  not, 
in  equity,  have  been  permitted  to  take  an  as- 
signment of  the  bond  and  mortgage  from  Tay- 
lor, and  proceed  to  collect  the  money  from 
Wheeler  by  a  suit  on  the  bond.  The  value  of 
the  mortgaged  premises  being  in  equity  the 
primary  fund  for  the  payment  of  the  debt  at 
the  time  of  the  conveyance  from  Amiden  to 
Babcock,  it  was  the  primary  fund  for  that  pur- 
pose as  between  Wheeler  and  the  plaintiff,  the 
owner  of  the  mortgaged  premises,  at  the  time 
the  decree  of  foreclosure  was  obtained. 
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Again;  it  is  an  equitable  principle  of  very 
general  application,  that  where  one  person  is 
m  the  situation  of  a  mere  surety  *for  [*341> 
another,  whether  he  became  so  by  actual  con- 
tract or  by  operation  of  law,  if  he  is  compelled 
to  pay  the  debt  which  the  other  in  equity  and 
justice  ought  to  have  paid,  he  is  entitled  to  re- 
lief against  the  other,  who  was  in  fact  the  prin- 
cipal debtor.  And  when  courts  of  law,  a  long 
time  since,  fell  in  love  with  a  part  of  the  juris- 
diction of  the  Court  of  Chancery,  and  substi 
tuted  the  equitable  remedy  of  an  action  of  as- 
gumpsitupon  the  common  money  counts,  for 
the  more  dilatory  and  expensive  proceeding  by 
a  bill  in  equity  in  certain  cases,  they  permitted 
the  person  thus  standing  in  the  situation  of 
surety,  who  had  been  compelled  to  pay  money 
for  the  principal  debtor,  to  recover  it  back 
again  from  the  person  who  ought  to  have  paid 
it,  in  this  equitable  action  of  assump»it  as  for 
money  paid,  laid  out  and  expended  for  his  use 
and  benefit. 

The  case  of  Exall  v.  Partridge,  8  T.  R..  808, 
was  a  case  of  this  description.  There,  the  car- 
riage of  the  plaintiff,  Exall,  being  left  upon 
leasehold  premises,  was  distrained  for  rent  re- 
served in  a  lease  to  the  defendants,  which  rent 
they  had  covenanted  with  the  landlord  to  pay; 
and  the  plaintiff  had  been  compelled  to  pay 
the  rent  to  prevent  his  carriage  from  being 
sold.  In  that  case,  it  will  be  perceived,  there 
was  no  privity  of  contract  between  the  plaint- 
iff and  the  defendants,  nor  any  request  that  he 
should  pay  the  rent  for  them.  But  by  the  seiz- 
ure of  his  carriage  upon  the  demised  premises, 
he  was  placed  in  the  situation  of  a  surety  for 
the  payment  of  the  rent  which  they,  as  the  real 
debtors,  were  in  equity  and  justice  bound  to 
pay;  and  he  was  allowed  to  recover  the  amount 
thus  paid,  in  the  equitable  action  of  assumpsit 
for  money  paid  for  their  use.  See,  also,  Tay- 
lor v.  Zamira,  2  C.  Marsh.,  220;  and  Carter  v. 
Carter,  2  Moore  &  P.,  732.  The  Legislature  of 
this  State  has  adopted  the  same  principle, 
where  one  person  is  compelled  to  pay  taxes  to 
save  his  land  or  other  properly  from  being 
lost,  which  taxes  another  person  ought  in  jus- 
tice and  equity  to  have  paid.  1  R.  S.,  410,  sec. 
73;  Id.,  419,  sec.  6. 

Under  the  peculiar  circumstances  of  this 
case,  and  without  reference  to  the  supposed 
parol  agreement  to  pay  off  the  mortgage,  I 
*think  the  decree  of  foreclosure  and  [*35O 
the  sale  under  it  was  in  equity  an  eviction, and 
that  the  money  paid  by  the  plaintiff,  to  save 
his  property  from  being  sacrificed,  was  a  pay- 
ment of  money  by  the  coercion  of  legal  process 
for  the  use  and  benefit  of  the  defendant  Ami- 
don. The  plaintiff  should  therefore  have  been 
allowed  to  recover  it  back  in  this  equitable  ac- 
tion of  assumpsit  for  money  paid  and  expend- 
ed for  his  use. 

The  case  of  McCrea  v.  Purmort,  16  Wend. , 
460;  8.  C.,  5  Paige,  620.  shows  that,  upon  a 
bill  filed  in  the  Court  of  Chancery  to  compel 
the  principal  debtor  to  pay  off  the  mortgage, and 
thus  save  the  property  from  being  sacrificed 
under  a  decree  of  foreclosure,  that  court  may 
grant  the  appropriate  relief.  And  if  so,  I  can 
see  no  good  reason  why  the  plaintiff  Hunt 
should  not  be  permitted  to  bid  in  the  property 
himself  under  the  decree  of  foreclosure,  and 
then  recover  back  the  money  thus  paid  in  this 
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form  of  action ;  the  amount  being  much  less 
than  Amidon  would  have  been  liable  to  pay, 
under  his  covenant  of  warranty,  if  the  prop- 
erty had  been  purchased  by  a  third  person. 

For  these  reasons,  I  shall  vote  to  reverse  the 
judgment  of  the  Supreme  Court. 

Root,  Senator,  also  delivered  a  written 
opinion  in  favor  of  reversing  the  judgment  of 
the  Supreme  Court. 

All  the  members  of  the  Court,  seventeen  be- 
ing present,  concurring  in  this  result,  tlie  judg- 
ment of  the  Supreme  Court  was  unanimously  re- 
versed. 

Reversing--!  Hill,  147. 

Open  covenant— Merger.  Cited  in— 2  Barb.  Ch., 
593 ;  5  Barb.,  301. 

Covenant  f<yr  quiet  enjoyment— Breach  of— Evic- 
tion, what  constitutes.  Overruled— 6  Barb.,  168. 

Reviewed— 44  N.  Y..  387,  394 ;  4  Am.  Rep.,  693 ;  15 
Barb.,  383;  19  Barb.,  19-21. 

Cited  in— 9  Bos..  78. 

Covenant— When  runs  with  land.  Cited  in— 3  Barb., 
403  :  5  T.  &  C.,  71 ;  58  How.  Pr.,  518 ;  98  U.  S.,  59. 

Incumbrance— Payment  and  subrogation—Recov- 
ery against  principal  debtor.  Cited  in— H.  &  D.,  242 ; 
2  Hun.  460 ;  93  N.  Y.,  214 ;  45  Am.  Rep.,  197 ;  15  Barb., 
321 ;  3  Rob.,  212 ;  3  E.  D.  S.,  438 ;  41  Mich.,  545 ;  49  N. 
H.,  311 ;  6  Am.  Rep.,  525. 


351*]        *TOWNSEND  ET  AL. 
HUBBARD  &  ORCUTT. 

Principal  and  Agent — Sealed  Instruments,  Exe- 
cuted by  Attorney,  Must  Be  in  Name  of  the 
Principal — Form  of  Words — Less  Strictness 
Required  in  Unsealed  Instruments. 

A  sealed  instrument,  when  executed  by  one  acting 
as  attorney,  must  be  executed  in  the  name  of  the 
principal,  and  purport  to  be  sealed  with  his  seal. 

Accordingly,  where  a  covenant  for  the  sale  and 
purchase  of  lands  was  subscribed  only  with  the 
names  of  B.,  H.  and  O.,  and  commenced  thus :  "Ar- 
ticles, etc.,  made,  etc.,  between  T.,  etc.,  by  B.,  their 
attorney,  of  the  first  part,  and  H.  and  O.  of  the  sec- 
ond part,  witnesseth :"  and  the  concluding  clause 
was  thus :  "  In  witness  whereof  the  said  B.,  as  attor- 
ney of  the  parties  of  the  first  part,  and  the  said  par- 
ties of  the  second  part,  have  hereunto  set  their 
hands  and  seals,"  etc. ;  held,  that  the  covenant  did 
not  purport  to  have  been  executed  by  T.,  etc.,  and 
that  they  could  not  maintain  an  action  upon  it. 

The  case  of  Mag-ill  v.  Hinsdale,  6  Conn.,  464,  com- 
mented on  and  disapproved.  Per  Walworth,  Chan- 
cellor. 

Less  strictness  is  required  where  the  instrument  is 
not  under  seal ;  it  being  sufficient,  in  such  case,  if 
the  intent  to  bind  the  principal  appear  in  any  part 
of  the  instrument.  Per  Walworth,  Chancellor. 

No  particular  form  of  words  is  necessary  to  be 
observed  by  the  attorney,  even  in  executing-  a 
sealed  instrument,  provided  the  words  used  import 
the  requisite  facts.  Per  Walworth,  Chancellor. 


Though  a  deed  be  executed  by  an  attorney  for 
several  principals,  it  is  not  necessary  to  affix  a  sep- 
arate seal  for  each,  provided  it  appear  that  the  seal 
affixed  was  intended  to  be  adopted  as  the  seal  of  all. 
Semble ;  per  Walworth,  Chancellor. 

Citations— 2  R.  S.,  135,  sees.  8,  9 ;  2  East.  142 ;  Perk., 
59,  sec.  134 ;  W.  Jones,  268 :  4  T.  R.,  313 :  5  Barn.  &  C., 
&55  ;  6  Conn.,  464  ;  23  Wend.,  435.  442  ;  22  Wend.,  324 ; 
7  N.  H.,  475,  484;  4  N.  H.,  102;  2  Stark.  Ev.,  477;  3 
Meriv.,  52  ;  2  Stark.  Ev.,  605  ;  1  Blackf.,  241 ;  4  Hen. 
&  M.,  184 ;  1  Ball.,  63  ;  3  Monroe,  376  ;  2  Dev.,  493 ;  7 
Gill.  &  J.,  284. 

ON  error  from  the  Supreme  Court.  The  ac- 
tion in  that  court  was  covenant,  by  John 
Townsend  &  James  McBride,  and  Gideon 
Hawley,  James  King  &  Augustus  James, 
trustees  and  executors  of  William  James,  de- 
ceased, survivors  of  Isaiah  Townsend, deceased, 
against  Caleb  Hubbard  and  Darius  A.  Orcutt, 
on  a  sealed  contract  in  these  words: 

"Article  of  agreement,  made  the  twenty-fifth 
day  of  November,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  thirty-five,  be- 
tween Isaiah  Townsend  and  John  Townsend 
of  the  City  of  Albany,  James  McBride  of  the 
City  of  New  'York,  Gideon  Hawley,  James 
King  and  Augustus  James,  trustees  and  exec- 
utors of  William  James,  deceased,  also  of  the 
City  of  Albany,  by  Harvey  Baldwin  of  the 
Village  of  Syracuse,  their  attorney,  of  the  first 
part,  and  Caleb  Hubbard  and  Darius  A.  Or- 
cutt, *of  the  second  part,  witnesseth:  [*352 
The  said  parties  of  the  first  part,  for  and  in 
consideration  of  the  sum  of  one  dollar  to  them 
in  hand  paid  by  the  said  parties  of  the  second 
part,  do  covenant  and  agree  for  themselves, 
their  heirs  and  assigns  and  legal  representa- 
tives, to  and  with  the  said  parties  of  the  sec- 
ond part,  their  heirs  and  assigns  and  legal  rep- 
resentatives, to  sell  and  convey  to  them  the 
following  described  piece  or  parcel  of  land,  to 
wit:  being  lots  number  four  and  five  in  block 
number  one  hundred  and  thirty-six,  and  lots 
number  two  and  three  in  block  number  one 
hundred  and  forty-five  in  the  Village  of  Syra- 
cuse, according  to  a  survey  by  Calvin  Guiteau, 
for  the  sum  of  four  thousand  and  one  dollars, 
one  dollar  of  which  is  paid  in  hand  as  above; 
and  on  payment  of  the  remaining  sum  of  four 
thousand  dollars,  with  the  interest  thereon,  at 
the  rate  of  seven  per  cent,  per  annum,  at  the 
times  hereinafter  covenanted  to  be  paid,  the  said 
Isaiah  Townsend,  John  Townsend  and  James 
McBride,  or  their  legal  representatives,  will  exe- 
cute to  the  said  parties  of  the  second  part,  or 
their  legal  representatives,  and  the  said  Gideon 
Hawley,  James  King  and  Augustus  James,  or 
their  successors,  will  execute  to  the  said  parties 


NOTE. — Principal  and  agent— Liability  of  principal 
on  contracts  made  by  the  agent— Liability  of  agent. 
See  Spencer  v.  Field,  10  Wend.,  87,  note,  and  notes 
cited. 

The  principal  is  not  bound  on  a  contract  under  seal 
unless  it  is  made  in  his  name.  Townsend  v.  Corn- 
ing, 23  Wend..  435;  Stanton  v.  Camp,  4  Barb.,  274; 
Minard  v.  Mead,  7  Wend.,  68 ;  Reed  v.  Latham,  40 
Conn.,  452;  Elwell  v.  Shaw,  16  Mass.,  42;  Brinley  v. 
Mann,  2  Cush.,  337 :  Fire  Ins.  Co.  v.  Doll,  35  Md.,  89 ; 
Martin  v.  Flowers,  8  Leigh,  158  ;  Martin  v.  Almond, 
25  Mo.,  313;  Mussey  v.  Scott,  7 Cush. ,216;  Bartlettv. 
Tucker,  104  Mass.,  336;  S.  C.,  6  Am.  Rep.,  240;  Einstein 
Holt,  52  Md.,  340 ;  Skinner  v.  Gunn,  9  Port.,  305 ;  v. 
Clarke  v.  Courtney,  30  TJ.  S.,  319  (5  Pet.,  Book  VIII., 
Law.  ed). 

No  technical  form  is  necessary.  Mussey  v.  Scott,  7 
Cush.,  216 ;  Hunter  v.  Miller,  6  B.  Mon.,  612 ;  Martin 
v.  Almond,  25  Mo.,  313;  Wilburn  v.  Larkin,  3  Blackf., 
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55 ;  Wilks  v.  Back,  2  East,  142 ;  Galusha  v.  Hitchcock, 
29  Barb..  193. 

The  mere  signature  of  the  agent  for  the  principal, 
the  name  of  the  principal  not  appearing  in  the 

f ranting   part   of    the  instrument,  is  insufficient, 
quier  v.  Norris.  1  Lans.,  282 :  Martin  v.  Flowers,  8 
Leigh,  158 ;  Copeland  v.  Mercantile  Ins.  Co.,  6  Pick., 
198 ;  Briggs  v.  Partridge,  40  Super.  Ct.,  339. 

Less  strictness  is  required  in  contracts  not  under 
seal.  See  Spencer  v.  Field,  10  Wend.,  87,  note.and  other 
notes  cited.  See,  also.  Babcock  v.  Beman,  11  N.  Y.,  200; 
Bank  of  Genesee  v.  Patchin  Bank,  19  N.  Y..  312 ; 
Evans  v.  Wells,  22  Wend.,  324 ;  Pinckney  v.  Haga- 
dorn,  1  Duer,  89 ;  N.  Eng.  M.  Ins.  Co.  v.  De  Wolf,  8 
Pick.,  56:  Andrews  v.  Estes,  11  Me.,  267:  Farmers' 
and  Mechanics'  Bank  v.  Troy  City  Bank,  1  Doug. 
(Mich.),  458;  Rice  v.  Gove,  22  Pick.,  158;  Long  v. 
Colburn,  11  Mass.,  97 ;  Key  v.  Parnham,  6  Harr.  &  J., 
418 ;  Haskins  v.  Edwards,  1  Iowa,  429 ;  Means  v. 
Swormstedt,  32  Ind.,  87 ;  S.  C.,  2  Am.  Rep.,  330. 
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of  the  second  part.or  their  legal  representatives, 
a  good  and  sufficient  deed  of  the  same,  with 
covenants  of  warrantee  on  the  part  of  the  said 
Isaiah  Townsend,  John  Townsend  and  James 
McBride,  and  with  the  usual  covenants  of  the 
said  trustees  against  their  own  acts  and  deeds 
impeaching  the  title  to  the  premises  in  question, 
subject  to  the  conditions  and  exceptions  con- 
tained in  the  original  patent  of  said  land,  and 
to  all  taxes  assessed  or  charged  thereon  after 
this  date.  And  the  said  parties  of  the  second 
part,  for  themselves,  their  heirs  and  assigns 
and  legal  representatives,  do  covenant  and 
agree  to  and  with  said  parties  of  the  first  part 
and  their  legal  representatives,  to  pay  to  them 
the  sum  of  four  thousand  dollars  in  three  equal 

Sayments,  at  two,  four  and  six  years  from  the 
ate  hereof,  with  interest  as  aforesaid  on  the 
whole  sum,  payable  annually;  and  to  inclose 
said  lot  within  five  months  from  the  date  here 
of  by  a  good  board  fence.  And  in  default  of 
payment  of  principal  or  interest,  at  the  times 
and  in  the  manner  above  specified,  then  and 
353*]  *in  that  case  the  said  parties  of  the  first 
part  shall  be  at  liberty  to  avoid  this  contract 
and  re-enter  upon  said  premises  without  notice 
to  quit,  and  may  sell  the  same  to  any  other 
person;  and,  in  such  case,  said  parties  of  the 
second  part  shall  immediately  give  up  posses- 
sion of  said  premises. 

In  witness  whereof,  the  said  Harvey  Bald- 
win, as  attorney  of  the  parties  of  the  first  part, 
and  the  said  parties  of  the  second  part,  have 
hereunto  set  their  hands  and  saals  the  day  and 
year  first  above  written. 

HARVEY  BALDWIN.  [L.  s. 

CALEB  HUBBARD.     [L.  s. 

D.  A.  ORCUTT.          [L.  s. 

Indorsed — "I  hereby  countersign  and  approve 
the  within  contract.  In  witness 
whereof  I  have  hereunto  set  my 
hand  and  seal  this  25th  day  of 
November,  1835. 

ISAIAH  TOWNSEND.  [L.  s.]" 

The  declaration  set  forth  the  agreement  as 
having  been  made  by  the  plaintiffs  and  Isaiah 
Townsend,  deceased,  by  Harvey  Baldwin, 
their  attorney  in  fact,  and  averred,  among 
other  things,  that,  by  the  said  agreement,  the 
plaintiffs  agreed  to  sell,  etc.  The  breaches  as- 
signed were,  the  non-payment  of  interest  for 
the  years  ending  on  the  25th  of  November, 
1836,  1837  and  1838,  and  also  the  non  payment 
of  the  first  installment  of  the  principal.  After 
craving  oyer  of  the  agreement,  the  defendant 
set  it  forth,  with  the  indorsement  thereon,  and 
demurred  to  the  declaration  specially,  assign- 
ing the  following  causes:  1.  The  declaration 
alleges  that  the  agreement  was  made  by  the 
plaintiffs  and  Isaiah  Townsend,  deceased,  by 
Harvey  Baldwin,  their  attorney  in  fact,  of  the 
first-  part,  and  the  defendants  of  the  second 
part;  whereas,  by  the  oyer  of  said  agreement, 
it  appears  that  the  same  was  made  between 
Baldwin  and  the  defendants,  and  that  the 
plaintiffs  and  Isaiah  Townsend  were  not  par- 
ties thereto:  2.  The  covenants  of  the  defendants 
are  void  for  want  of  consideration:  3.  The  said 
covenants  are  void  for  want  of  mutuality.  The 
plaintiffs  joined  in  demurrer,  and  the  court  be- 
354*1  low  gave  judgment  *in  favor  of  the 
defendants  for  the  reasons  stated  in  the  opin- 
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ion  of  Bronson,  J.,  in  the  case  of  Towntend  v. 
Corning,  reported  in  28  Wend.,  485,  et  teq. 
After  judgment,  the  plaintiffs  sued  out  a  writ 
of  error. 

Mr.  J.  V.  L.  Pruyn.  for  the  plaintiffs  in 
error.  The  agreement  purports,  on  its  face, 
to  have  been  made  between  the  plaintiffs  and 
Isaiah  Townsend  of  the  one  part,  and  the  de- 
fendants of  the  other;  Baldwin  being  described 
in  it  as  attorney  of  the  plaintiffs,  and  not  as  a 
party.  The  seal  makes  no  difference.  The 
agreement  is  executory,  for  the  conveyance  of 
land  at  a  future  day,  and  no  seal  was  neces- 
sary to  render  it  valid  or  obligatory.  2  R.  S., 
135,  sees.  8,  9.  It  is,  therefore,  one  of  those 
unsolemn  instruments,  like  agreements  relat- 
ing to  personal  property,  to  which  the  rule  re- 
specting deeds  required  to  be  under  seal,  doe* 
not  apply;  and  it  is  sufficient  that  the  intent 
of  the  parties  appears  to  have  been  to  bind  the 
principals,  and  not  merely  the  agent.  Com. 
Dig.,  tit.  Fait,  B.  D,  1;  Id.,  tit.  Attorn2y,  C, 
14;  Hamm.,  Parties,  18;  Story,  Ag.,  139-146, 
sees.  150-154;  Bowen  v.  Morris,  2  Taunt  ,  874; 
3  Am.  Jurist,  78,  et  sea.;  Evans  v.  Wells,  22 
Wend.,  324,  335,  per  Wai  worth.  Chancellor  ; 
Id.,  339-341,  per  Verplanck,  Senator;  Mauri 
v.  Heffeman,  13  Johns.,  58;  Rathbon  v.  Bud 
long,  15  Id.,  1;  Wilks  v.  Back,  2  East,  142; 
Combes'  case,  9  Co.,  75,  77;  Fronlin  v.  Small, 
2  Ld.  Raym.,  1418;  Anonymous,  Moor.,  70,  pi. 
191;  Bogart  v.  De  Busty,  6  Johns.,  94;  Pentz  v. 
Stanton,  10  Wend.,  271. 

The  covenants  in  the  agreement  are  inde- 
pendent; and,  as  the  seals  of  the  defendants, 
import  a  consideration,  they  are  bound  upon 
this  issue,  whether  the  plaintiffs  are  or  not. 
Chit.  PI.,  115,  old  ed..and  cases  cited;  Lutw., 
305;  Com.  Dig.,  tit.  Covenant,  A,  1;  Livingston 
v.  Tremper,  4  Johns.,  416:  Cunningham  v.  Mor- 
rell,  10  Id.,  203;  Goodwin  v.  Holbrook,  4  Wend., 
377.  Again;  sufficient  mutuality  appears  OD 
the  face  of  the  agreement.  The  written  under- 
taking of  the  plaintiffs'  agent  binds  them  to 
fulfill  the  obligations  imposed  by  the  agree- 
ment; *and  it  is  not  necessary  that  they  [*355 
should  be  bound  by  seal.  Egerton  v  Matheir*, 
6  East,  307;  Ballard  v.  Walker,  8  Johns.  Cas.^ 
60;  Roget  v.  Merritt.  2  Cai.,  117,  120;  Allen  v. 
Bennet,  3  Taunt.,  169;  Van  Reimsdyk  v.  Kane, 
1  Gall..  630;  Clark  v.  Van  Reimsdyk,  9  Cr.,  153. 

Trustees  having  legal  estates  are  as  compe- 
tent to  contract  by  attorney,  as  if  their  title 
were  unconnected  with  any  trust. 

Messrs.  A.  Taber  and  D.  Cady,  for  the 
defendants  in  error.  The  agreement  is  inop- 
erative and  void  for  want  of  mutuality.  Al- 
though its  terms  import  that  the  plaintiffs 
entered  into  certain  covenants  with  (he  defend- 
ants, yet  it  appears  that  neither  the  names  nor 
seals  of  the  plaintiffs  were  affixed  to  it.  It  is 
clear  also  that  the  attorney  agreed  to  nothing. 
The  contract  is  therefore  unfinished  and  can- 
not be  enforced  by  action.  Again;  the  agree 
ment  is  without  consideration.  That  which 
might  otherwise  be  imported  by  the  defend- 
ants' seals,  is  contradicted  by  the  terms  and 
effect  of  the  instrument  itself.  A  seal  to  a  void 
instrument  affords  no  evidence  of  a  consider- 
ation. Jackson  v.  Florence,  16  Johns.,  47;  Jack- 
son v.  Pike,  9  Cow.,  69,  71, 72,  and  cases  cited; 
Moore.  70,  pi.  191;  Combe*'  case,  9  Co..  75, 
77;  Fronting.  Small,  2  Ld.  Raym.,  1418;  & 
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C.,  Sir.,  705;  Townsend  v.  Corn  ing,  23  Wend., 
435  441, and  cases  cited;  Bac.  Abr.,  tit.  Leases, 
etc.,  1, 10;  Paley,  Ag.,  by  Lloyd,  153, 154.  181; 
Story,  Ag.,  137,  etseq.,  sees.  147-151;  2  Kent, 
Com.,  631;  3  Am.  Jurist,  65-86;  Com.  Cont.,  3. 
The  povisions  of  the  Revised  Statutes  which 
are  supposed  by  the  plaintiffs  in  error  to  make 
the  contract  in  question  an  unsolemn  instru- 
ment, are  as  old  as  the  29th  Charles  II.,  and 
were  originally  enacted  to  require  more,  not 
less,  solemnity  in  the  execution  of  such  con- 
tracts than  was  previously  necessary.  8  Pick. 
Stat.  at  L.,  405,  sees.  1-3;  1  L.  of  N.  Y.,  p.  79, 
sec.  10,  Kent  &  Rad.  ed.;  1  R.  L.  of  1813,  p. 
78,  sec.  10;  2  R.  8.,  135,  sees.  8,  9;  Com.  Land. 
&  T. ,  54,  55.  Whether  an  instrument  be  solemn 
or  unsolemn,  in  the  sense  of  the  rule  on  this 
subject,  depends  upon  whether  it  is  sealed  or 
not.  A  deed  is  always  a  solemn  instrument, 
356*1  without  *reference  to  its  subject-mai- 
ter.  All  the  contracts  which  have  been  de- 
clared void  under  the  rule  for  which  we  con- 
tend, were  such  as  might  have  been  effectually 
made  without  seal,  both  at  common  law  and 
under  the  statute  to  prevent  fraudulent  con- 
veyances. 

As  the  agreement  is  not  sealed  by  the  plaint 
iffs.  they  are  strangers  to  it  and  cannot  enforce 
it  by  action.  Com.  Dig.,  tit.  Fait,  C,  2,  notes 
k  and  I,  Day's  ed.;  Spencer  v.  Field,  10  Wend., 
87,  91,  92;  Southampton  v.  Brown,  6  Barn.  & 
C.,  718. 

There  is  a  substantial  variance  between  the 
agreement  declared  on  and  the  one  of  which 
oyer  is  given.  The  declaration  describes  the 
agreement  as  having  been  made  between  the 
plaintiffs  and  defendants,  whereas  the  oyer  is 
of  an  agreement  between  Baldwin  and  the  de- 
fendants. Again;  the  covenant  declared  on  is 
one  by  which  the  plaintiffs  agree  to  sell  land; 
while  that  produced  on  oyer  is  one  in  which 
the  plaintiffs  agree  to  nothing,  they  not  being 
parties  to  it.  Jeffery  v.  White,  Doug.,  476. 

It  appears,  moreover,  by  the  record,  that  the 
plaintiffs,  as  trustees  and  executors,  undertook 
to  make  the  agreement  in  question  by  attorney, 
and  no  power  thus  to  contract  is  alleged.  This 
is  a  fatal  objection;  for  trustees  or  executors 
cannot  sell  land  by  attorney.  Hawleyv.  James, 
5  Paige,  318,  487;  1  Sugd.  Pow.,  222,  6th 
Lond.  ed.;  Berger  v.  Duff.  4  Johns.  Ch.,  368, 
369,  and  cases  cited;  1  Chit,  PI.,  285,  286,  ed. 
of  1833. 

Walworth,  Chancellor.  The  question  in 
this  case  arises  upon  a  demurrer  to  a  declara- 
tion in  covenant  upon  a  sealed  instrument, 
stated  in  the  declaration  to  have  been  an  agree- 
ment between  the  plaintiffs  and  I.  Townsend, 
deceased,  by  H.  Baldwin  their  attorney,  of 
the  first  part,  and  the  defendants  of  the  second 
part,  whereby  the  parties  of  the  first  part 
agreed  to  sell  and  convey,  and  the  defendants 
agreed  to  purchase  and  pay  for  certain  lots  at 
Syracuse.  As  we  cannot  look  beyond  the  dec 
laration  for  the  purpose  of  ascertaining  the 
357*]  real  state  of  *facts  in  this  case,  we 
must,  for  the  purposes  of  the  decision  which  is 
now  to  be  made,  take  it  for  granted  that  Bald- 
win was  duly  authorized  by  the  plaintiffs  and 
Isaiah  Townsend,  1o  make  a  contract  for  them 
and  in  their  names,  under  seal,  to  sell  and  con- 
vey the  lauds  mentioned  in  the  instrument  de 
clared  on,  so  as  to  make  a  valid  contract  for 
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such  sale  under  the  provisions  of  the  present 
Statute  of  Frauds  ;  which  statute  requires  the- 
contract  to  be  in  writing  and  to  be  subscribed 
by  the  parties  by  whom  the  sale  is  to  be  made, 
or  by  their  agent  lawfully  authorized.  2  R.  8., 
135,  sees.  8,  9.  On  the  other  hand,  we  are  not 
to  iyquire  whether,  if  there  has  been  an  im- 
perfect execution  of  the  contract  by  the  attor- 
ney, there  has  been  such  an  execution  thereof 
as  to  entitle  the  plaintiff  to  a  specific  perform- 
ance in  equity.  But  the  point  presented  for 
our  consideration  upon  this  writ  of  error,  is  a  dry 
question  of  law,  whether  the  agreement  set 
out  in  the  declaration  was  executed  in  such  a 
manner  as  to  authorize  the  plaintiffs  to  recov- 
er thereon  against  the  defendants,  in  this  form 
of  action,  as  upon  an  agreement,  under  seal, 
between  the  plaintiffs  and  Isaiah  Townsend, 
deceased,  and  these  defendants. 

In  an  agreement  not  under  seal,  executed  by 
an  agent  or  attorney  in  behalf  of  his  principal 
and  where  the  agent  or  attorney  is  duly  au- 
thorized to  make  the  agreement,  it  is  sufficient, 
as  a  general  rule,  if  it  appears  in  any  part  of 
the  instrument  that  the  understanding  of  the 
parties  was  that  the  principal,  and  not  the 
agent  or  attorney,  was  the  person  to  be  bound 
for  the  fulfillment  of  the  contract.  And  even  in 
the  case  of  a  sealed  instrument,  executed  by 
an  attorney  duly  authorized  by  a  power  under 
seal,  no  particular  form  of  words  is  necessary 
to  render  it  valid  and  binding  upon  the  prin- 
cipal, providing  it  appears  upon  the  face 
of  the  instrument  that  it  was  intended  to  be 
executed  as  the  deed  of  the  principal,  and 
that  the  seal  affixed  to  the  instrument  is  his 
seal  and  not  the  seal  of  the  attorney  or  agent 
merely.  Wilks  v.  Back,  2  East,  142.  And 
where  the  deed  is  executed  for  several  parties, 
it  does  not  appear  to  be  necessary  to  affix  a 
separate  and  distinct  seal  for  *each,  if  [*358 
it  appears  that  the  seal  affixed  was  intended  to 
be  adopted  as  the  seal  of  each  of  the  parties. 
Perk.,  59,  sec.  134  ;  Lord  Lovelace's  case,  Sir 
Wm.  Jones,  268;  Ball  v.  Dunstermlle,  4  T.  R., 
313.  (See,  M' Dill's  Lessee  v.  M'Dill,  1  Dall.,  63; 
Bohanam  v.  Lewis,  3  Monroe,  376;  Tarborovgh 
v.  Monday,  2  Dev.,  493;  Stabler  v.  Cowman,  7 
Gill.  &  J.,  284.)  But  where  it  distinctly  ap- 
pears from  the  deed  or  instrument  that  the  seal 
affixed  thereto  is  the  seal  of  the  attorney  and 
not  of  the  principal,  the  latter  cannot  be  made 
liable  in  an  action  of  debt  or  covenant,  'as  upon 
a  specialty;  nor  will  such  deed  or  instrument 
pass  any  title  or  interest  belonging  to  him 
which  by  law  requires  a  deed  or  instrument 
under  seal  to  transfer  or  discharge  it.  Thus, 
in  the  anonymous  case  from  Moore,  referred 
to  in  the  opinion  of  J.  Bronson  in  this  case, 
where  the  King's  surveyor  was  empowered  by 
letters  patent  from  the  Crown  to  make  leases 
of  certain  lands  for  him  for  life,  reserving  the 
ancient  rents,  and  a  lease  was  made  by  him  in 
the  name  of  the  King  as  the  party  of  the  first 
part,  and  J.  S.  of  the  second  part,  whereby, 
as  stated  in  the  lease,  the  King  demised  the 
premises  to  J.  S.  for  life,  etc.  ;  but  in  the  in 
testimonium  clause,  at  the  close  of  the  instru- 
ment, it  was  stated  that  the  said  surveyor  had 
thereunto  set  his  hand  and  seal,  the  court  held 
the  lease  void,  because  it  was  not  sealed  in  the 
name  of  the  King,  but  by  the  surveyor  in  his 
own  name. 
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That  case  appears  to  run  on  all  fours  with 
the  one  under  consideration,  so  far  as  regards 
the  question  whether  the  instrument  declared 
on  here  is  to  be  considered  the  deed  of  the 
plaintiffs.  For  the  concluding  clause  of  the 
instrument  in  the  present  case  is:  "In  witness 
whereof,  the  said  Harvey  Baldwin,  as  attonney 
for  the  parties  of  the  first  part,  and  the  said 
parties  of  the  second  part,  have  hereunto  set 
their  hands  and  seals  the  day  and  year  first 
above  written.  Harvey  Baldwin.  (L.  s.)  Caleb 
Hubbard.  (L.  8.)  D.  A.  Orcutt.  (L.  s.")  And 
the  more  recent  case  of  Berkeley  v.  Hardy,  in 
359*]  the  Court  of  *K.  B.  in  England,  5 
Barn.  &  C.,  355,  fully  sustains  the  principle 
adopted  in  the  case  from  Moore's  reports.  For 
there  the  plaintiff,  Berkeley. was  not  permitted 
to  recover  against  the  defendant  who  had 
signed  and  sealed  the  lease,  and  had,  in  the 
body  of  the  instrument,  covenanted  directly 
and  in  terms  with  Berkeley ;  because  it  ap- 
peared from  the  face  of  the  instrument  that 
Simmonds,  the  attorney  of  Berkeley,  had 
sealed  the  lease  in  his  own  name,  instead  of 
executing  it  in  the  name  of  Berkeley,  his  prin- 
cipal. 

The  case  of  Magillv.  Hinsdale,  6  Conn.,  464, 
is  undoubtedly  a  decision  in  favor  of  the  posi- 
tion assumed  by  the  counsel  for  the  plaintiffs 
in  error,  that  this  agreement  was  properly  ex- 
ecuted as  the  deed  of  the  plaintiffs  and  of 
Isaiah  Townsend  ;  for  it  was  there  held  that 
an  instrument  purporting  that  the  attorney  of 
a  corporation  had  set  his  seal  thereto,  in  be- 
half of  the  corporation,  was  sufficient  to  trans- 
fer the  legal  title  of  the  corporation  in  real  es 
tate,  in  the  same  manner  as  if  it  had  been  exe- 
cuted under  the  corporate  seal(ft).  That  decis- 
ion, however,  appears  to  be  in  conflict  with 
the  whole  current  of  authority  both  in  this 
country  and  in  England.  Although  this  rule 
of  requiring  sealed  instruments  when  executed 
by  an  attorney,  to  be  executed  in  the  name  of 
the  principal,  and  to  purport  to  be  sealed  with 
his  seal  instead  of  the  seal  of  the  attorney, 
may  be  considered  as  merely  technical,  yet  it 
is  one  upon  which  the  titles  to  many  estates 
may  depend,  and  which  has  been  too  long  es- 
tablished to  be  now  altered  by  the  courts. 

For  that  reason  I  think  the  demurrer  to  the 
3<5O*]  declaration  in*thiscase  was  well  taken, 
and  that  the  judgment  of  the  Supreme  Court 
should  be  affirmed. 

Ruger,  Senator.  The  plaintiffs  in  this 
cause  declared  on  a  deed  or  covenant,  of  which 
oyer  is  given.  It  would  seem  from  the  body 
of  the  deed,  or  the  commencement  of  it,  that 
the  plaintiffs  once  contemplated  entering  into 
a  covenant  or  agreement  with  the  defendants; 
but  they  never  went  so  far  as  to  execute  the 
instrument.  On  the  contrary,  they  have  left 
it  unfinished  and  defective;  wanting,  at  \east, 
their  names  and  seals  to  make  the  instrument 
valid  in  law. 

(7))  Where  a  corporation  authorized  its  president 
to  execute  a  deed  of  lands  belonging  to  the  corpora-' 
tlon,  and  he  executed  one,  naming  the  corporation 
as  Krantora,but  attested  it  thus:  "In  witness  whereof 
I,  O.  Spencer,  president,  have  hereunto  set  my  hand 
and  seal,"  etc.,  signing  his  own  name  as  president 
opposite  the  seal,  which  exhibited  no  impression; 
held,  the  individual  deed  of  the  president,  and  not 
that  of  the  corporation.  Hatch's  Lessee  v.  Barr.  1 
i  I  am  in.,  390,  394. 
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It  is  true,  the  instrument  is  executed  by  the 
defendants  under  their  seals,  and  under  the 
hand  and  seal  of  Baldwin,  who,  in  the  com- 
mencement of  the  instrument,  purports  to  act 
as  the  attorney  of  the  plaintiffs.  But  he  exe- 
cutes it  under  his  own  band  and  seal,  evident- 
ly without  any  intention  of  binding  himself, 
and  in  a  way  that  cannot  bind  the  plaintiffs. 
The  law  prescribes  certain  forms  for  the  exe- 
cution of  deeds  ;  and,  by  referring  to  authori- 
ties as  the  safe  rule  for  determining  the  valid- 
ity of  the  instrument  declared  on  in  the  pres- 
ent case,  it  will  be  seen  that  they  are  with  great 
uniformity  opposed  to  its  validity.  There  is 
no  hardship  in  this  case.  The  plaintiffs  retain 
their  land;  and  certainly  they  ought  not  to  be 
allowed  to  enforce  a  covenant,  which,  by  rea- 
son of  a  failure  to  execute  it  on  their  part,  is 
without  mutuality  or  consideration.  It  is  true, 
Isaiah  Townsend  approved  of  the  instrument, 
but  it  was  not  intended  that  he  should  be 
bound  alone,  without  the  other  plaintiffs  join- 
ing in  the  execution  of  the  instrument;  and  if 
it  was  binding  upon  him  alone,  the  action 
should  have  been  brought  by  his  legal  repre- 
sentatives as  the  only  plaintiffs  in  the  suit. 

In  my  opinion  the  decision  of  the  Supreme 
Court  ought  to  be  affirmed. 

"Dickinson,  Senator.  Although  f*361 
several  points  are  made  in  this  case  by  both 
the  plaintiffs  and  defendants  in  error,  there 
seems  to  be  really  but  one  on  which  the  court 
is  called  to  pass  judgment;  and  that  is,  whether 
the  contract  set  forth  in  the  pleadings  is  valid 
and  binding  upon  all  the  parties  to  this  suit. 
Indeed,  the  course  of  the  argument  shows  that 
the  counsel  themselves  have  regarded  this  as 
the  main  point  in  controversy.  As,  however, 
other  questions  have  been  raised,  it  may  be 
well  to  devote  a  little  time  to  their  considera- 
tion, before  proceeding  to  the  discussion  of 
the  principal  point. 

It  is  alleged  by  the  defendants  in  error  that 
there  is  no  evidence  before  the  court  that  Bald- 
win had  power  to  enter  into  and  execute  the 
contract  in  question;  and  that  the  plaintiffs  in 
error,  being  trustees  and  executors,  could  not 
act  in  the  sale  of  real  estate  by  attorney.  How- 
ever the  fact  may  be,  it  is  a  sufficient  answer 
that  the  cause  is  to  be  tried  upon  the  record 
before  us,  and  that  the  demurrer  interposed  to 
the  declaration  admits  and  disposes  of  these 
and  all  similar  considerations. 

Something  has  also  been  said  of  the  hard- 
ship of  the  case.  With  this,  however,  the 
court  have  nothing  to  do.  Whether  the  con- 
tract which  is  the  basis  of  this  suit  was  ad- 
vantageous to  one  or  the  other  of  the  parties 
to  it,  is  a  question  which  this  court  cannot  en- 
tertain. 

The  only  question  before  us  is,  whether  the 
contract  is  valid  and  legal.  If  it  is,  the  decis- 
ion of  the  court  below  must  be  reversed;  if  not, 
it  must  be  affirmed.  One  mode  of  settling  this 

Suestion  is,  to  look  at  the  intention  of  the  par- 
es for  the  purpose  of  ascertaining  whether 
they  designed  to  make  a  contract  which  should 
be  binding  upon  themselves.  If  they  did,  this 
court  will  never  disturb  it.  What  then  is  the 
nature  of  the  contract  under  consideration?  It 
is  an  agreement  for  the  sale  and  purchase  of 
land.  And,  as  to  the  intention  of  the  parties, 
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can  any  one  doubt  that  the  plaintiffs  meant  to 
enter  into  a  covenant  for  the  sale  of  the  land 
on  receiving  the  purchase  money,  and  that  the 
defendants  expected  and  intended  to  buy  and 
pay?  Can  there  be  a  doubt  as  to  what  were 
362*]  the  *plaintiffs'  intentions,  or  the  in- 
tention of  Baldwin  the  agent?  Is  not  the 
agreement  in  the  usual  form  of  contracts  for 
the  bargain  and  sale  of  land?  Are  there  any 
reservations  or  limitations  contained  in  it?  Is 
there  any  ambiguity  upon  the  face  of  it?  Does 
it  admit  of  any  other  idea  than  that  of  a  real 
and  bonafide  design  of  selling  by  the  one  party, 
and  of  purchasing  by  the  other?  Yet,  in  a 
case  similar  to  the  present.  Townsend  v.  Corn- 
ing, 23  Wend.,  435.  442,  it  was  gravely  said  to 
be  "very  far  from  being  clear  that  Baldwin  in- 
tended to  bind  his  principals;"  and  in  support 
of  the  remark  it  was  erroneously  asserted  that 
"the  attofney  was  careful,  in  the  conclusion, 
not  only  to  execute,  but  to  say  that  he  executed 
for  himself  only."  This  assumed  fact  is  men 
tioned  in  connection  with  the  subsequent  rati 
fication  by  Isaiah  Townsend,  two  years  after 
the  execution  of  the  contract,  to  prove  that 
Baldwin  did  not  intend  to  bind  his  principals. 
The  only  difference  between  that  case  and  this, 
is  in  the  time  of  the  indorsement  and  ratifica- 
tion of  the  contract  by  Isaiah  Townsend.  In 
that  case,  two  years  had  elapsed;  but  in  this, 
the  indorsement  appears  to  have  been  made  on 
the  same  day  the  contract  was  entered  into, 
and  the  presumption  is  that  it  was  a  simultane- 
ous act.  How  far  this  difference  in  time  may 
have  influenced  the  conclusions  arrived  at  in 
Townsend  v.  Corning,  I  have  not  the  means  of 
determining.  If  this  fact  were  regarded  as 
material,  it  might  have  had  the  sole  agency  in 
producing  the  result;  but  if  otherwise,  it  is 
impossible  to  conceive  how  such  an  inference 
<;ould  be  drawn  from  such  premises,  thus  im- 
pugning the  motives  of  Baldwin,  and  ques- 
tioning^the  intention,  through  him,  of  the 
parties  at  the  time  of  entering  into  the  contract 
under  consideration.  I  would  not  be  disre- 
spectful; but  I  must  be  permitted  to  say  that 
the  whole  course  of  reasoning,  upon  that  point 
at  least,  is  most  extravagant  and  untenable. 

Assuming  then,  that  it  was  clearly  the  inten- 
tion of  all  the  parties  to  make  a  legal  and  valid 
contract,  it  may  be  laid  down  as  a  principle,  that 
it  is  the  duty  of  courts  of  justice,  so  far  as  they 
363*]  Consistently  can,  to  aid  parties  in 
carrying  out  their  contracts;  not  in  destroying 
them. 

But  it  is  said  that  this  contract  lacks  mu- 
tuality. If  by  this  is  meant  a  want  of  recip- 
rocal terms  in  the  body  of  the  contract,  I  am 
so  unfortunate  as  not  to  be  able  to  discover  the 
defect.  The  plaintiffs  contract  to  sell  certain- 
premises,  and  the  defendants  agree  on  their 
part  to  pay  a  certain  price  at  certain  periods  of 
time.  This,  so  far  as  the  terms  are  concerned, 
renders  the  contract  mutual. 

But  it  is  said  the  instrument  is  not  mutual 
in  its  execution,  inasmuch  as  the  names  and 
seals  of  the  plaintiffs  are  not  affixed  to  it;  and 
that  their  attorney  who  has  signed  and  sealed 
it,  agrees  to  nothing.  This  I  take  to  be  the 
main  and  only  point  in  the  case.  From  the 
view  already  taken,  it  is  evident  that  it  was 
the  intention  of  the  parties,  including  the 
agent,  to  make  the  contract  mutual  in  all 
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things,  and  valid  and  binding  on  all  the  parties. 
Let  us  now  see  whether  they  have  been  or  are 
to  be  defeated  in  their  intention  by  any  nice  or 
technical  rule  of  law.  There  can  be  no  doubt 
that  the  agent's  authority  is  admitted  by  the 
demurrer;  and  the  question,  therefore,  is, 
whether  he  has  executed  his  authority  in  such 
a  manner  as  to  bind  his  principals.  It  is  con- 
ceded that  contracts  for  the  sale  of  lands  are, 
under  our  Statute  of  Frauds,  required  to  be  in 
writing.  This  contract  is  in  writing,  and  in 
point  of  form  is  unexceptionable.  But  is  it 
signed  and  sealed  by  the  agent  in  a  proper 
manner?  Let  us  examine  the  contract  itself 
with  a  view  to  determine  this  question.  It  com- 
mences thus:  "Article  of  agreement  made  the 
25th  day  of  November,  1835,  between  Isaiah 
Townsend  and  John  Townsend  of  the  City  of 
Albany,  James  McBride  of  the  City  of  New 
York,  Gideon  Hawley,  James  King  and  Au- 
gustus James,  trustees  and  executors  of  Will- 
iam James,  deceased,  also  of  the  City  of  Al- 
bany, by  Harvey  Baldwin  of  the  Village  of 
Syracuse,  their  attorney,  of  the  first  part,  and 
Caleb  Hubbard  and  Darius  A.  Orcutt,  of  the 
second  part,  witnesseth,"  etc.  Then  follow 
the  different  provisions  and  stipulations  of  the 
contract,  which  closes  in  the  following  man- 
ner: "In  witness  *whereof  the  said  [*364: 
Harvey  Baldwin,  as  attorney  of  the  parties  of 
the  first  part,  and  the  said  parties  of  the  sec- 
ond part,  have  hereunto  set  their  hands  and 
seals  the  day  and  year  first  above  written. 
[Signed]  Harvey  Baldwin.  [L.  s.]  Caleb  Hub- 
bard.  [L.  s.]  D.  A.  Orcult.  [L.  s.]"  It  is  in- 
dorsed as  follows:  "I  hereby  countersign  and 
approve  the  within  contract.  In  witness  where- 
of I  have  hereunto  set  my  hand  and  seal  this 
25th  day  of  Nov.  1835.  [Signed]  Isaiah  Town- 
send.  [L.  s.]"  Here  then  is  the  simultaneous 
act  of  the  agent  and  Isaiah  Townseud,  the 
former  signing  and  the  latter  approving  the 
contract  on  the  one  part.  There  is  no  pre- 
tense that  the  plaintiffs,  or  any  of  them,  have 
ever  at  any  time  denied  Baldwin's  right  or 
power  to  enter  into  the  contract:  nor  have  they 
in  any  manner  disapproved  of  his  acts.  On 
the  contrary,  by  bringing  this  action  they  have 
directly  recognized  his  authority;  and  yet  it  is 
pretended  that  the  contract  is  void  because  the 
plaintiff^  are  not  bound  by  it.  I  suppose  if  the 
in  testimonium  clause  and  indorsement  by 
Isaiah  Townsend  were  stricken  out,  it  would 
still  be  a  valid  contract. 

But  it  is  said  that  sealing  an  instrument  is  a 
very  solemn  act,  and  to  make  this  a  good  ex- 
ecution, each  of  the  plaintiffs'  names  should 
have  been  written  by  the  attorney,  and  a  seal 
affixed  opposite  to  each.  There  may  be  in- 
stances, and  no  doubt  are,  where  seals  are  es- 
sential to  the  validity  of  an  instrument;  but 
this  is  not  one  of  them.  I  have  no  partiality 
for  these  solemn  forms,  which  had  their  origin 
in  the  dark  and  barbarous  ages.  The  cause 
for  their  use  has  long  since  ceased  to  exist  in 
this  country,  and  I  should  be  glad  to  see  the 
custom  discontinued.  Thank  heaven,  we  have 
here  no  titled  nobility  with  their  heraldic  in- 
signia and  bearings  which  render  necessary  the 
use  of  seals.  We  have  no  statutes  of  entail- 
ment  and  primogeniture,  locking  up  all  the 
landed  interests  of  the  country,  century  after 
century,  in  a  few  privileged  families,  while  the 
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great  mass  remain  dependent  vassals.  We  need 
no  system  of  enactments,  and  black-lettered 
IH\V,  throwing  guards  around  real  estate  in  or- 
365*]  der  to  *prevent  its  alienation,  and  ere 
ating  a  monied  aristocracy  to  lord  it  over  the 
people.  Ours  is  a  different  plan;  a  different 
policy.  By  the  Declaration  of  Independence, 
we  swept  away  those  guards;  and,  by  the 
adoption  of  our  Constitution  and  our  whole 
system  of  subsequent^  enactments  and  adjudi- 
cations, our  country  and  her  institutions  have 
been  placed  upon  a  different  basis — a  basis 
more  consonant  with  the  liberty,  equality  and 
rights  of  man. 

The  facility  with  which  real  estate  may  be 
acquired  in  this  country  is  one  of  our  proud- 
est boasts.  Indeed,  such  is  the  character  of 
our  people  and  their  disposition  to  traffic,  that 
laud  may  be  said  almost  to  have  become  an  ar- 
ticle of  commerce;  and  yet  we  have  unwitting- 
ly retained  one  of  those  aristocratic  forms  in- 
vented to  discourage  its  alienation.  I  mean  the 
seal.  The  custom  which  sanctions  its  use  un- 
der any  circumstances  is  unnecessary,  opposed 
to  the  genius  and  spirit  of  the  times  and  of  our 
free  institutions,  and  ought  long  since  to  have 
been  abolished. 

Entertaining  these  views,  I  would  not  ex- 
tend" the  use  of  the  seal  to  any  case  except 
where  existing  rules  imperiously  demand  it. 
This  is  not  one  of  those  cases.  The  contract 
here  did  not  profess  to  pass  the  fee.  It  was  a 
contract  of  sale  only,  and  would  have  been  just 
as  valid  without  a  seal  as  with  it.  This  point 
conceded,  was  there  not  such  an  execution  of 
the  contract  by  the  agent  or  attorney  as  would 
bind  the  principals?  An  entry  in  the  book  of 
an  auctioneer,  without  his  signature,  has  been 
held  sufficient  to  bind  his  principal;  and  this 
is  a  much  stronger  case. 

The  cases  relied  upon  by  the  defendants  in 
error,  so  far  as  I  have  examined  them,  are  all 
cases  where  the  seal  was  necessary  to  the  va- 
lidity of  the  instrument,  and  they  can  have, 
therefore,  no  direct  bearing  upon  this  case. 
Here  the  seal  might  be  rejected  as  surplusage, 
and  the  instrument  still  be  good.  In  the  late 
case  of  Evam  v.  Wells,  22  Wend. ,  824,  in  this 
court,  cited  by  the  counsel  for  the  plaintiffs  in 
error,  this  distinction  was  well  taken  by  Mr. 
Verplanck,  and  sustained  by  the  court;  and  I 
366*]  *trust  that  the  present  members,  most 
of  whom  were  members  then,  are  not  yet  pre- 
pared to  recede  from  that  decision.  The  coun- 
sel for  the  defendants  in  error  seemed  to  think 
that  the  distinction  between  instruments  re- 
quired to  be  sealed  and  those  which  are  not,  was 
not  a  point  involved  in  that  case.  I  think  oth- 
erwise. It  was  in  my  judgment  fairly  before 
the  court,  and  must  be  considered  as  conclu- 
sive in  this  case.  But  whether  so  or  not,  the 
principle  is  a  sound  one,  and  should  be  adopt- 
ed here. 

But  let  us  test  the  question  by  a  principle 
which  cannot  err.  Suppose  Hubbard  and  Or- 
cutt  had  (as  they  probably  would  have  done  in 
the  event  of  the  contract  proving  a  good  one) 
insisted  upon  the  performance  of  the  contract 
by  the  plaintiffs  in  error;  and  suppose  the  lat- 
ter had  refused  to  give  a  conveyance  pursuant 
to  the  terms  of  the  contract.  Does  any  man 
doubt  but  that  the  Court  of  Chancery  would 
have  entertained  a  bill,  and  decreed  a  specific 
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performance?  If  so,  the  contract  is  mutually 
binding,  and  good  against  all  the  parties.  This 
test  must  be  conclusive  against  the  defendants 
in  error. 

But  again;  in  addition  to  the  case  cited,  we 
have  some  lights  thrown  in  by  our  sister  States. 
The  case  of  Montgomery  v.  Dorian,  7  N.  H.. 
475,  involved  precisely  the  same  point  as  that 
presented  in  this  case,  and  arose  upon  the  same 
state  of  facts,  so  far  as  regards  the  form  of  ex- 
ecuting the  instrument.  In  that  case,  the  pe- 
titioner offered  in  evidence  a  deed  dated  No- 
vember 20,  1828,  which  purported  to  be  a  con- 
veyance of  the  premises  to  him  by  Joseph  Do- 
rion  and  others;  but  it  was  executed  as  fol- 
lows: "In  testimony  of  the  foregoing,  I.  Win- 
slow,  Jr.,  being  duly  constituted  attorney  for 
the  purpose  by  all  the  foregoing  grantors,  has 
hereunto  set  his  hand  and  seal.  [Signed]  Isaac 
Winslow,  Jr.,"  and  seal.  Richardson,  Ch.  J., 
Id.,  484,  said:  "When  an  attorney  or  agent 
makes  a  deed  of  land,  to  make  it  pass  the  es- 
tate of  the  principal,  it  must  be  made  in  the 
name  of  the  principal.  4  N.  H.,  102.  In  this- 
case,  the  deed  is  in  the  name  of  the  principals, 
so  that  the  only  objection  to  it  is,  that  it  is  not 
so  executed  as  to  make  it  *thedeed  of  [*3O7 
the  principals.  There  is  no  particular  form 
of  words  required  to  be  used,  provided  the  act 
be  done  in  the  name  of  the  principal.  2  Stark. 
Ev.,  477.  Where  a  deed  was  executed  thus: 
'For  James  Brown,  M.  Wilkes  and  seal,'  it 
was  held  to  be  well  executed.  Wilkes  v.  Back, 
2  East,  142.  It  is  not  material  that  there  should 
be  more  than  one  seal.  Ball\.  Dunxterville,  4 
T.  R.,  318.  It  is  immaterial  whether  the  names 
of  the  grantors  are  put  at  the  bottom  or  the 
top  of  the  writing,  if  in  the  whole  instrument 
the  grant  purports  to  be  their  grant.  Ogilme  v. 
Foljambe,  3  Meriv.,  52;  2  Stark.  Ev.,  605.  In 
this  case,  in  testimony  that  the  grantors  who 
are  named  as  such  in  the  deed  make  the  con- 
veyance, the  agent  puts  his  hand  and  seal  to 
the  instrument.  This  seems  to  be  tanta- 
mount to  putting  bis  hand  and  seal  to  the 
deed  for  them,  which  is  sufficient.  We  are 
of  opinion  that  the  deed  is  sufficient  to  pass 
the  estate."  Here  is  a  case  directly  in  point, 
covering  the  whole  ground,  and  should  be  re- 
garded at  least  of  as  much  weight  and  entitled 
to  as  much  respect  as  any  English  authority. 

There  is  another  case  equally  strong  and  m 
point,  decided  by  the  Supreme  Court  of  Indi- 
ana, viz.:  Demmingv.  BuUilt,  1  Blackf.,  241. 
In  delivering  the  opinion  of  the  court  in  that 
case,  Blackford,  J.,  said:  "A  bond  which  sets 
forth,  that  A  B,  as  agent  of  C  D,  legally  ap- 
pointed for  the  purpose,  binds  the  said  C  D  to 
make  a  title,  etc.,  and  which  is  executed  as 
follows:  A  B  (seal),  agent  for  C  D,  is  the  deed 
of  C  D,  provided  the  authority  of  A  B  be  suf- 
ficient. C  D  is  here  alone  bound  for  the  per- 
formance of  the  covenants,  and  the  bond  is  ex- 
ecuted for  him  by  his  agent."  "In  determin- 
ing who  are  the  parties  to  a  deed,  as  in  ascer- 
taining the  nature  and  effect  of  it,  we  must 
have  recourse  to  the  whole  of  the  instrument. 
On  the  face  of  this  bond,  it  appears  that  A  B 
as  agent  of  C  D,  legally  authorized  for  the 
purpose,  binds  his  principal  for  the  perform- 
ance of  a  contract,  and  as  his  agent  seals  it, 
adding  immediately  after  the  seal  the  words 
"agent  for  C  D,"  etc.  Here  the  covenants  in 
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the  deed  explain  the  nature  and  effect  of  the 
signature  and  seal,  and  distinctly  point  to 
368*]  the  intention  *of  the  parties.  They 
show  that  the  words  "agent,  etc.,"  attached  to 
the  signature,  are  not  merely  descriptive,  like 
that  of  "solicitor"  in  Burrell  v.  Jones,  but  were 
intended  to  explain  that  A  B's  execution  of  the 
deed  was  not  for  himself  individually,  but  for 
and  in  the  name  of  him  whose  covenants  are 
contained  in  it.  The  bond  in  Wilks  v.  Back 
was  executed  very  much  like  this,  and  that 
was  adjudged  binding  on  the  principal.  So  in 
Jones  v.  Carter,  4  Hen.  &  M.,  184,  the  execu- 
tion of  a  deed  of  partition  by  B.  Washington, 
attorney  of  R.  Carter,  was  exactly  the  same 
with  this,  and  it  was  considered  the  deed  of 
Carter." 

These  accumulated  reasons  and  authorities 
strengthen  each  other,  and  bring  us  to  the  ir- 
resistible conclusion  that  the  contract  in  ques- 
tion is  legal  and  valid,  and  should  be  main- 
tained. 

As  to  the  want  of  consideration,  which  is 
stated  in  one  of  the  defendant's  points,  $1  is 
admitted  to  have  been  paid,  and  that  is  as  good 
as  $1,000,  so  far  as  the  validity  of  the  contract 
is  concerned.  But  again;  the  covenants,  being  j 
mutual,  furnish  of  themselves  sufficient  con- 
sideration. It  cannot,  I  think,  be  seriously 
contended  that  the  contract  is  void  for  this 
reason.  I  am  of  opinion  that  the  judgment  be- 
low ought  to  be  reversed. 

Scott,  Senator,  delivered  a  written  opinion 
in  favor  of  affirming  the  judgment  of  the  Su- 
preme Court. 

On  the  question  being  put — "shall  this  judg- 
ment be  reversed?" — all  the  members  of  the 
Court  who  heard  the  argument,  twenty  in 
number,  except  Dickinson,  Senator,  voted  in 
favor  of  affirmance. 

Judgment  affirmed. 

Same  case— 23  Wend.,  435. 


Contract  for  sale  of  lands— Execution  of— Seal. 
Explained— 1  Sandf.  Ch.,  " 
Dec.,  343 ;  40  N.  Y.,  499. 


173 ;  5  N.  Y.,  246  ;  55  Am. 


Cited  in-7  Hill,  248 ;  10  Paige,  393 : 11  Paige,  410 : 53 
Barb  ,  67 :  2  T.  &  C.,  349 ;  14  How.  Pr.,  333 ;  54  Mo., 
436. 

Attorney  or  agent—Execution  of  sealed  instrument 
by.  Explained-10  Barb.,  385 ;  84'  N.  C.,  686 ;  37  Am. 
Rep.,  637. 

Reviewed— 37  Super.,  342. 

Cited  in-4  Sandf.  Ch.,  735 ;  4  Barb..  277  ;  22  Barb., 
243;  29  Barb.,  194 ;  35  Barb.,  623:  6  How.  Pr.,  473;  1 
Duer,  96  ;  3  Duer,  401 ;  45  Super.,  78 ;  70  Mo..  24 ;  35 
Am.  Rep.,  409. 

Indenture— Only  parties  named  liable  upon.  Cited 
in-63  N.  Y.,  362;  21  Am.  Rep.,  618. 


369*]  *CHILD  ET  AL.  v.  STARR  ET  AL. 

Riparian  Rights — Conveyance  of  Lot — Descrip- 
tion "  To  Genesee  River"  Extends  to  Low  Wa- 
ter-Mark. 

Where,  in  the  conveyance  of  a  lot  situated  in  the 
City  of  Rochester,  it  was  described  as  a  mill-lot,  be- 


NOTE.— Boundaries— Lands  bounded  by  rivers. 

Where  lands  are  bounded  by  a  stream  or  river,  not 
navigable,  or  above  tide-water,  the  owner  holds  the 
land  under  the  water  to  the  center  of  the  stream, 
subject  only  to  the  public  easement  to  use  the 
stream  as  a  highway. 

Where,  from  the  conveyance,  it  clearly  appears 
that  the  intention  was  to  exclude  the  stream,  this 
rule  does  not  apply.  Ex  parte  Jennings,  6  Cow.,  518, 
note. 
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ginning,  etc.,  and  running  "  eastwardly  to  the  Gen- 
esee River ;  thence  northwardly  along  the  shore  of 
said  river  to  Buffalo  Street,"  etc.;  held,  that  no  part 
of  the  bed  of  the  river  passed  under  the  conveyance, 
but  that  the  grantee  took  only  to  low  water-mark. 

Bockee,  Senator,  dissented,  holding  that  the  words 
"to  the  Genesee  River"  extended  the  grantee's 
right  usque  filum  aquce ;  and  that  the  words  "  along 
tne  shore,"  etc.,  should  be  construed  as  meaning, 
along  the  center  of  the  river  in  the  general  direction 
the  shore. 

Semble,  the  case  of  Comrs.  of  the  Canal  Fund  v. 
Kempshall,  26  Wend.,  404,  has  settled  that  in  this 
State,  as  in  England,  a  grant  of  land  bounded  gen- 
erally on  a  navigable  fresh  water  river,  extends  the 
right  of  the  grantee  to  the  center  or  thread  of  the 
river.  Per  Walworth,  Chancellor ;  sed  quaere,  per 
Bradish  President. 

Otherwise,  however,  if  the  bank,  shore  or  margin 
of  the  river  be  designated  as  the  boundary,  or  the 
line  be  described  as  running  along  the  bank,  etc. 
Per  Walworth,  Chancellor. 

The  like  rule  applies  to  grants  of  land  bounded  on 
highways,  party-walls,  etc.  Per  Walworth  Chan- 
cellor, and  Bradish,  President. 

It  makes  no  difference,  in  the  application  of  the 
rule,  whether  the  grant  relate  to  a  city  lot,  or  to  a 
larger  tract  of  land  in  the  country.  Per  Bockee, 
Senator. 

A  river  in  which  the  tide  does  not  ebb  and  flow 
has  no  shores,  in  the  technical  sense  of  that  term  ; 
but,  when  applied  to  such  river,  it  means  those  por- 
tions of  the  banks  which  touch  the  margin  or  edges 
of  the  stream  at  low  water.  Per  Walworth,  Chan- 
cellor, and  Bradish,  President. 

A  boundary  upon  the  shore  is  liable  to  variation 
from  alluvial  increment,  the  attrition  of  the  waters, 
etc.  Per  Walworth,  Chancellor. 

The  bed  of  a  private  river  cannot  pass  as  incident 
or  appurtenant  to  a  grant.  Per  Bradish,  President. 

Citations— 17  Wend.,  590 ;  26  Wend.,  404  ;  15  Johns., 
454 ;  6  Conn.,  471,  474:  3  Kent,  Com.,  432,  434 ;  Harg. 
Law,  Tr.,  5 :  Pet.  C.  C.,  64 ;  4  Mason,  349 ;  6  Mass., 
435 ;  17  Mass.,  289, 298,  596,  599. 

ON  error  from  the  Supreme  Court.  The  ac- 
tion in  the  court  below  was  ejectment, 
brought  by  Starr  and  others,  defendants  in  er- 
ror, to  recover  possession  of  a  certain  lot 
known  as  "  mill  seat  lot  No.  12,"  situated  in 
the  City  of  Rochester.  They  recovered  judg- 
ment; whereupon  the  adverse  parties  brought 
error.  The  facts  of  the  case,  together  with  the 
reasons  of  the  court  below  for  the  judgment 
there  rendered,  are  stated  in  20  Wend.,  149, 


*Mr.  S.Beardsley,  for  the  plaint-  [*37O 
iffs  in  error.  No  doubt  the  proprietor  of  land  sit- 
uated on  a  fresh  water  river  is  presumed  to  own 
usque  filum  aquae.  But  this  is  a  mere  presump- 
tion, for  one  man  may  own  the  bed  of  the 
river,  and  another  the  adjacent  soil.  The  pre- 
sumption wholly  fails  where,  as  in  this  case, 
it  is  shown  that  the  grant  under  which  the 
party  claims,  limits  the  land  to  the  shore  or 
bank,  instead  of  bounding  it  on  or  along  the 
river.  Canal  Appraisers  v.  People.  17  Wend., 
571,  599,  600;  Den  v.  Wright,  1  Pet.  C.  C.,  64, 
69  ;  Hatch  v.  Dwight,  17  Mass.,  289,  298;  But- 
ler's Notes  to  Co.  Litt.,  261  a,  n.,  205;  Wright 
v.  Howard,  1  Sim.  &  Stu.,  190;  Jackson  v. 
Hathaway,  15  Johns.,  447;  Tyler  v.  Hammond, 
11  Pick.,  193,  213;  Storer  v.  Freeman.  6  Mass., 
435;  Tyler  v.  Wilkinson,  4  Mason,  397,  400; 
Handley  v.  Anthony,  5  Wh.,  374;  Warner  v. 
Southworth,  6  Conn.,  471. 

The  fee  of  land  covered  by  the  water  of  a 
river  will  not  pass  as  appurtenant  to  land  on 
the  shore,  conveyed  by  precise  and  definite 
boundaries.  Jackson  v.  Hathaway,  15  Johns., 
447;  Tyler  v.  Hammond,  11  Pick.,  193,  214. 

The  common  law  rule  of  construction,  that 
a  grant  of  land  bounded  upon  a  highway  or 

Sol 


870 


COURT  OP  ERRORS,  STATE  OK  NEW  YORK. 


1842 


river  carries  the  fee  to  the  center  of  the  high- 
way or  river,  does  not  apply  to  conveyances 
of  city  lots.  In  the  Matter  of  Lewi*  St. ,  2  Wend. . 
472,478;  Cincinnati  v.  White,  6  Pet.,  481;  Tr. 
of  Watertown  v.  Cowen.  4  Paige,  510,  518;  Liv- 
ingston v.  Mayor,  etc.,  of  N.  Y.,  8  Wend.,  85, 
98,  99;  Wyman  v.  Mayor,  etc.,  of  N.  Y.,\\ld., 
486;  8  Kent,  Com.,  482,  2d  ed.  All  the  cases  in 
this  country  in  which  the  common  law  rule 
has  been  applied,  relate  to  farms  or  large  tracts 
of  land.  Handley  v.  Anthony,  5  Wb.,  374; 
Qavtt  v.  CJiambers,%  Ohio,  495;  Ex  par te  Jen- 
nings, 6  Cow.,  518;  Adams  v.  Pease,  2  Conn., 
481;  Luntv.  Holland,  14  Mass.,  149;  Jackson  v. 
Louw,  12  Johns.,  252;  Claremont  v.  Carlton,  2 
N.  H.,  369;  Hayet,  Exr.  v.  Bowman,  1  Rand., 
417. 

37 1  *]  *Mr.  O.  Hastings,  for  the  defend- 
ants in  error.  The  true  construction  of  the  deeds 
under  which  the  defendants  in  error  claim,  car- 
ries the  premises  granted  to  the  center  of  the 
Genesee  River.  The  south  lines  of  the  lots  de- 
scribed in  the  deeds  extend  in  terms  to  the 
river;  and  it  is  a  seltled  rule  of  construction 
that  lines  thus  described  run  to  the  center  or 
fihimaquce.  Jacksonv.  Louw,  12  Johns.,  252.  The 
east  lines  of  the  lots,  therefore,  start  from  a 
point  in  the  center  of  the  stream,  and  run 
thence  "  along  the  shore;"  that  is,  in  the  di- 
rection of*the  shore,  according  to  its  windings 
and  turnings.  Such  is  a  fair  construction  of 
the  words,  taken  in  connection  with  the  other 
parts  of  the  description. 

It  is  clear  that  "mill  seat  lot  No.  12,"  as  orig- 
inally laid  out,  extended  to  the  center  of  the 
Genesee  River,  and  that,  by  the  deeds  under 
which  the  defendants  in  error  claim,  Roches 
ter  intended  to  convey  the  whole  lot.  It  is  de- 
scribed in  those  deeds  as  a  mill  seat  lot.  All  the 
water  appropriated  to  the  lot  is  granted  by  those 
deeds,  but  no  right  is  given  to  take  the  water 
off  the  lot  into  the  river;  nor  is  any  part  of  the 
lot  reserved  or  excepted.  See,  Comrs.  of  the  Ca- 
nal Fund  v.  Kempshall,  26  Wend.,  404.  The 
term  "  parcel,"  etc.,  used  in  the  deeds.furnish- 
es  no  evidence  that  the  grantor  did  not  intend 
to  convey  the  whole  lot;  because  it  was  con 
veyed  to  the  grantees  in  unequal  portions.  The 
language  used  in  the  deeds  is  such  as  has  been 
uniformly  held  to  indicate  an  intention  that 
the  lands  granted  should  extend  ad  filum aquae. 
Sec  authorities  cited  in  the  note  to  Ex  parte 
Jennings,  6  Cow.,  546,  547. 

It  is  conceded  that  premises  granted  should 
extend  only  to  the  shore  or  margin  of  the 
stream,  where  the  intention  so  to  limit  them  is 
clearly  manifested  by  the  terms  of  the  grant. 
But,  fn  respect  to  fresh  water  rivers,  the  pre- 
sumption is  in  favor  of  a  construction  which 
will  extend  the  grant  to  the  center  of  the  stream; 
Luntv.  Holland,  14  Mass.,  149;  Claremont  v. 
Cnrlton,2N.  II.,  369:  Harramondv.  M'Olaugh- 
on.  Taylor  (N.  C).,  136;  Handley  v.  Anthony, 
372*]  5  Wh.,  *374;  and,  in  order  to  rebut 
such  presumption,  it  must  clearly  appear  that 
the  grantor  intended  to  reserve  to  himself  the 
bed  of  the  stream.  No  such  intention  was  here 
manifested.  Some  of  the  cases  last  cited  show 
that,  though  the  termini  of  lines  extending  to 
and  from  a  river  are  all  marked  by  natural 
monuments  on  the  bank,  yet  if  there  are  words 
in  the  conveyance  indicating  that  the  stream 
is  to  be  the  boundary,  the  grantee  will  have 
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the  benefit  of  the  presumption  that  his  grant 
extends  ad  filum  aqua. 

There  is  no  foundation  for  the  distinction 
insisted  on  by  the  counsel  for  the  plaintiffs  in 
error,  between  city  lots  and  larger  tracts  of 
land  in  the  country.  The  cases  cited  in  sup- 
port of  the  distinction  stand  upon  the  princi- 
ple, that  where  the  proprietor  of  a  plat  of 
ground  has  dedicated  it  to  the  public  as  a 
street  or  square,  and  has  conveyed  lots  bound- 
ed on  such  plat  before  the  actual  appropria 
tlon  of  it  for  public  use.  he  will  be  treated  as 
the  owner  of  the  fee,  subject  to  the  servitude 
of  the  public.  In  surh  cases  the  plats  are  re- 
garded, not  as  public  highways  and  squares, 
but  as  distinct  pieces  of  ground  to  which  the 
lots  bounded  on  them  are  limited.  The  gen- 
eral rule  that  lands  bounded  on  a  highway  or 
street  extend  to  the  center,  is  admitted  by  these 
cases;  see,  Matter  of  Lewis  St.,  2  Wend.,  473, 
per  Savage,  Ch.  J. ;  and  the  case  of  Comrs.  of 
the  Canal  Fund  v.  Kempshall,  above  cited,  is  a 
direct  authority  for  saying  that  the  like  rule 
prevails  in  reference  to  city  lots  bounded  on  a 
river. 

Walworth,  Chancellor.  The  decision  of  a 
majority  of  this  court  in  the  case  of  Canal  Ap- 
praisers v.  People,  17  Wend.,  590,  although  put 
upon  other  grounds  by  some  of  the  members 
who  voted  for  a  reversal  of  the  decision  of  the 
Supreme  Court,  cast  a  shade  of  doubt  upon 
the  question  whether  the  common  law  rule 
prevailed  here  as  to  the  construction  of  con- 
veyances of  lands  bounded  by  or  upon  a  river 
or  stream  above  tidewaters.  That  doubt, 
however,  is  probably  removed  by  the  recent 
decision  of  this  court  in  the  *casc  of  [*373 
Comrs.ofthe  Canal  Fund  v.  Kempshall.26  Wend. , 
404,  in  which  the  judgment  of  the  Supreme 
Court  in  favor  of  the  riparian  owner  was 
unanimously  affirmed.  The  common  law  rule, 
as  I  understand  it,  is  that  the  riparian  proprie- 
tor is,  prima  facie,  the  owner  of  the  altevs  or 
bed  of  the  river  adjoining  his  land,  to  the  mid- 
dle or  ihread  of  the  stream;  that  is,  where  the 
terms  of  his  grant  do  not  appear  and  show 
that  he  is  limited.  And  when  by  the  terms  of 
the  grant  to  the  riparian  proprietor,  he  is 
bounded  upon  the  river  generally  as  a  natural 
boundary,  or,  in  the  language  of  Pothier, 
where  the  grant  to  the  riparian  proprietor  has 
no  other  boundary  on  the  side  thereof  which 
is  adjacent  to  the  river  but  the  stream  itself, 
the  legal  presumption  is  that  his  grantor  in- 
tended to  convey  to  the  middle  of  such  stream; 
subject  to  the  right  of  the  public  to  use  the 
waters  of  the  river  for  the  purposes  of  naviga- 
tion in  their  accustomed  channel,  where  they 
are  by  nature  susceptible  of  such  use.  It  has 
also  been  decided  that  the  same  principle  ap- 
plies to  the  construction  of  grants  bounded 
generally  upon  highways,  party-walls,  ditches, 
etc.,  which  constitute  natural  boundaries  be- 
tween the  lands  granted  and  the  adjacent  prop- 
erty. Thus,  \nJacksonv.IIathaway,  15  Johns., 
454,  although  by  the  terms  of  the  grant  in  that 
case  the  Supreme  Court  considered  the  whole 
of  the  highway  as  excluded,  Mr.  J.  Platt,  who 
delivered  the  opinion  of  the  court,  says: 
"  Where  a  farm  is  bounded  along  a  highway, 
or  upon  a  highway,  or  as  running  to  a  high- 
way, there  is  reason  to  intend  that  the  parties 
meant  the  middle  of  the  highway."  So  in 
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Warner  v.  Southworth,  6  Conn.,  471,  474, where 
the  grantor  had  divided  one  of  his  lots  from 
another  by  an  artificial  ditch  and  embank- 
ment, and  afterwards  conveyed  one  of  those 
lots  by  a  deed  which  bounded  it  upon  the  ditch 
generally,  without  any  words  of  restriction, 
the  Court  of  Errors  in  our  sister  State  of  Con- 
necticut decided  that  the  grant  extended  to  the 
middle  of  the  ditch.  And  Judge  Daggett,  in 
delivering  the  opinion  of  the  court  in  that  case, 
says:  "  Doubtless,  had  the  boundary  line  been 
a  stone  wall,  six  feet  in  width  at  the  bottom, 
374*]  *the  grant  would  have  extended  to  the 
center  of  it."  See,  also,  3  Kent,  Com.,  432. 

Although  this  principle  exists  as  to  the  con- 
struction of  grants  which  are  unrestricted  in 
their  terms,  and  also  as  to  the  legal  presump- 
tion of  ownership  by  the  riparian  proprietor 
where  from  lapse  of  time  or  otherwise,  the 
terms  of  his  grant  from  the  former  or  original 
proprietors  cannot  be  ascertained,  there  can 
be  no  doubt  of  the  right  of  the  general  owner 
of  the  bed  of  the  river,  as  well  as  of  the  land 
upon  its  banks,  so  to  limit  or  restrict  his  con- 
veyance of  the  one  as  not  to  devest  himself  of 
his  property  in  the  other.  Ld.  Ch.  J.  Hale,  in 
his  learned  treatise  DeJure  Marts,  etc.,  admits 
that  the  prima  facie  presumption  qf  ownership 
of  the  bed  of  the  stream  by  the  riparian  pro- 
prietor, may  be  rebutted  by  evidence  that  the 
contrary  is  the  fact.  He  says:  "One  man  may 
have  the  river  and  others  the  soil  adjacent,  or 
one  may  have  the  river  and  soil  thereof,  and 
another  the  free  or  several  fishing  in  that  riv- 
er." See.  Harg.  Law  Tr.,  5.  And  the  learned 
and  venerable  commentator  upon  American 
law  says,  it  is  competent  for  the  riparian  pro- 
prietor to  sell  his  upland  to  the  top  or  edge  of 
the  bank  of  a  river,  and  to  reserve  the  stream 
or  the  flats  below  high  water-mark,  if  he  does 
it  by  clear  and  specific  boundaries.  3  Kent, 
Com.,  434.  This  was  also  expressly  decided 
by  Mr.  J.  Washington  in  the  Circuit  Court  of 
the  U.  S.  for  the  Third  Circuit,  in  the  case  of 
Den  v.  bright.  Pet.  C.  C.,  64,  where  the  own- 
er of  the  alveus  or  bed  of  the  creek,  and  also  of 
the  adjacent  land  upon  the  south  bank  there- 
of, had  conveyed  29  acres  in  the  bed  of  the 
creek,  bounded  by  the  sides  of  the  same,  with- 
out any  of  the  land  upon  either  of  the  adja- 
cent banks.  In  the  case  of  Dunlap  v.  Stetson, 
4  Mas.,  349,  in  the  Circuit  Court  of  the  U.  S. 
for  the  First  Circuit,  where  the  lands  granted, 
instead  of  being  bounded  on  the  Penobscot 
River  generally,  were  described  as  commenc- 
ing at  a  stake  and  stones  on  its  west  bank,  and 
after  running  on  the  other  sides  of  the  lot  cer- 
tain courses  and  distances  to  another  stake  and 
stones  on  the  same  bank  of  that  river,  and 
thence  upon  the  bank  at  high  water-mark,  to 
375*]  the  *place  of  beginning,  Judge  Story 
decided  that  the  flats  between  high  and  low 
water-mark  were  not  conveyed  by  the  deed; 
although  by  a  colonial  ordinance,  which  was 
recognized  as  the  existing  law  of  the  State, 
grants  bounded Jgenerally  upon  tidewaters  car- 
ried the  grantee  to  low  water  mark.  A  similar 
decision  was  made  by  the  Supreme  Court  of 
Mass,  in  the  case  of  Storer  v.  Freeman,  6  Mass. , 
435.  In  that  case  one  of  the  conveyances  de 
scribed  the  lines  as  running  to  the  shore  of 
Gamaliel's  Neck,  and  thence  by  the  shore,  etc. 
And  in  the  other  deed  these  lines  were  de- 
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scribed  as  running  to  a  heap  of  stones  at  the 
shore  of  the  neck,  and  thence  by  the  shore  to 
the  land  conveyed  by  the  first  deed.  And  in 
the  case  of  Hatch  v.  Dwight,  17  Mass.,  298,  the 
same  court  decided  that  where  land  was  bound- 
ed by  the  bank  of  a  stream,  it  necessarily  ex- 
cluded the  stream  itself.  In  delivering  the 
opinion  of  the  court  in  that  case,  Parker,  Ch. 
J.,  says  that  the  owner  may  undoubtedly  sell 
the  land  without  the  privilege  of  the  stream, 
"as  he  will  do  if  he  bounds  his  grant  by  the 
bank." 

Running  to  a  monument  standing  on  the 
bank,  and  from  thence  running  by  the  river  or 
along  the  river,  etc.,  does  not  restrict  the  grant 
to  the  bank  of  the  stream;  for  the  monuments 
in  such  cases  are  only  referred  to  as  giving  the 
directions  of  the  lines  to  the  river,  and  not  as 
restricting  the  boundary  on  the  river.  If  the 
grantor,  however,  after  giving  the  line  to  the 
river,  bounds  his  land  by  the  bank  of  the  riv- 
er, or  describes  the  line  as  running  along  the 
bank  of  the  river,  or  bounds  it  upon  the  mar- 
gin of  the  river,  he  shows  that  he  does  not 
consider  the  whole  alveus  of  the  stream  a  mere 
mathematical  line,  so  as  to  carry  his  grant  to 
the  middle  of  the  river.  And  it  appears  to  me 
equally  clear  that  the  grant  is  restricted  where 
it  is  bounded  by  the  shore  of  the  river,  as  in 
the  present  case. 

The  shore  of  tide  water  is  that  portion  of  the 
land  which  is  alternately  covered  by  the  water 
and  left  bare  by  the  flux  and  reflux  of  the  tide. 
Properly  speaking,  therefore,  a  river  in  which 
the  tide  does  not  ebb  and  flow  has  no  shores, 
in  the  legal  sense  of  the  term.  It  has  ripam  but 
not  littus.  The  *term  "shores,"  how-  [*37<> 
ever,  when  applied  to  such  a  river,  means  the 
river's  banks  above  the  low  water-mark;  or 
rather,  those  portions  of  the  banks  of  the  river 
which  touch  the  margin  or  edges  of  the  water 
of  the  stream.  A  grant,  therefore,  which  is 
bounded  by  the  shore  of  a  fresh  water  river, 
conveys  the  land  to  the  water's  edge,  at  low 
water;  and,  as  in  the  case  of  lands  bounded 
upon  tide  waters,  that  boundary  of  the  grant 
is  liable  to  be  changed  by  the  gradual  altera- 
tions of  the  shore  by  alluvial  increment,  or  the 
attrition  of  the  water. 

The  fact  that  the  premises  conveyed  in  this 
case  are  described  in  the  deeds  as  mill-lots, 
cannot  operate  to  extend  the  grants  into  the 
alveus  or  bed  of  the  river.  For  the  deeds  also 
show  that  the  contemplated  mills  were  to  be 
supplied  with  water  from  the  mill  race  already 
constructed;  and  not  by  water  to  be  taken  out 
of  the  Genesee  River,  opposite  the  lots  grant- 
ed. And  the  right  to  discharge  the  water  into 
the  river,  after  it  has  been  used  to  propel  the 
machinery  on  the  mill-lots,  is  at  most  but  an 
easement;  not  requiring  for  its  enjoyment  the 
ownership  of  any  part  of  the  bed  of  the  stream 
by  the  grantees.  Upon  the  question,  therefore, 
whether  the  bed  of  the  river  passed  by  those 
deeds,  I  concur  with  Mr.  J.  Bronson,  in  the 
opinion  given  by  him  in  the  court  below,  dis- 
senting from  the  conclusion  at  which  his  two 
associates  on  the  Bench  had  arrived. 

For  that  reason  I  shall  vote  to  reverse  the 
judgment  of  the  Supreme  Court,  and  to  award 
a  venire  de  now  ;  to  the  end  that  the  jury  may 
ascertain  the  part  of  the  premises  in  contro 
versy  above  ordinary  low  water-mark,  if  any, 
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which  was  in  possession  of  the  defendants  in 
the  court  below  at  the  time  of  the  commence- 
ment of  this  suit.  And  if  a  majority  of  the 
court  should  concur  with  me  in  supposing  that 
the  judgment  which  was  rendered  by  the  Su- 
preme Court  should  be  reversed,  it  appears  to 
be  a  case  where  the  costs  of  this  writ  of  error 
may  very  properly  be  left  to  abide  the  event  of 
the  suit  upon  the  venire  de  now  which  must 
then  be  awarded. 

377*]  *Bockee,  Senator.  Both  parties  in 
this  case  claim  title  under  Nathaniel  Roch 
ester,  who  was  seised  in  fee  of  mill  seat  lot  No. 
12,  bounded  by  the  Qenesee  River  on  the  east. 
It  is  admitted  that  the  words  of  description  in 
the  partition  deed  between  Carroll,  Fitzhugh 
and  Rochester,  gave  to  the  latter  the  center  of 
the  Geuesee  River  as  his  eastern  boundary. 
Rochester  conveyed  to  Cobb  parcel  of  mill- 
seat  lot  No.  12,  and  the  material  part  of  the 
description  of  the  premises  is  the  line  running 
"eastwardly  to  the  Genesee  River;  thence 
northwardly  along  the  shore  of  the  said  river  to 
Buffalo  Street."  Similar  words  of  description 
are  contained  in  the  deed  from  Rochester  to 
Morgan.  The  defendants  show  themselves  en- 
titled to  all  the  rights  of  Cobb  and  Morgan, 
the  grantees  of  Rochester;  and  if  the  construc- 
tion contended  for  by  the  defendants  and 
adopted  by  the  Supreme  Court  be  correct, 
they  are  the  rightful  owners  of  the  whole  of 
lot  No.  12,  extending  to  the  center  of  the  Gen- 
esee River,  excepting  the  alley  reserved  on  the 
south  side  of  the  lot.  In  reference  to  the  ques- 
tion arising  in  this  case,  there  is  no  foundation 
for  the  distinction  which  is  suggested  between 
city  lots  and  larger  tracts  of  land  in  the  coun- 
try. Whether  the  tracts  of  land  are  large  or 
small,  whether  lying  in  the  city  or  the  coun- 
try, the  same  rules  of  justice  and  sound  legal 
construction  ought  to  be  applied.  Neither  can 
the  rights  of  the  owner  of  land  be  extended 
laterally  upon  the  same  principle  that  they  ex- 
tend upward  uttque  ad  ccelum,  and  downward 
ad  infernos.  This  lateral  extension  might  make 
some  difficulty  between  landed  proprietors. 
The  question  is,  whether,  according  to  the  set 
tied  legal  rules  of  construction,  the  land  under 
the  waters  of  the  Genesee  River  as  far  as  the 
center  thereof,  is  included  in  the  conveyances 
under  which  the  defendants  in  error  claim 
title.  The  south  line  of  the  lot  is  described  as 
running  "to  the  Geuesee  River,"  which, accord- 
ing to  the  language  of  all  the  authorities,  means 
the  center  of  the  river.  The  river  may  be 
considered  as  a  mathematical  line  dividing  the 
possessions  of  the  opposite  proprietors.  Be- 
ing at  the  central  point  of  the  river,  the  line 
**78*]  runs  *"  northwardly  along  the  shore 
of  said  river  to  Buffalo  Street."  These  words, 
in  the  connection  in  which  they  stand,  do  not 
necessarily  and  expressly  limit  the  grantees  to 
the  western  margin  of  the  river.  They  may  be 
construed,  that  the  line  shall  run  northwardly 
in  the  general  direction  of  the  shore.  This 
construction  is  aided  by  the  presumptions  of 
law  in  favor  of  the  riparian  owner.  It  is  also 
aided  by  the  circumstance  that  the  premises 
are  a  "mill-seat  lot" — so  conveyed  to  Roch- 
ester, and  so  conveyed  by  him — and  th«t  it  is 
expressly  entitled  to  certain  hydraulic  privi- 
leges. And  although  the  water  is  to  be  taken 
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from  the  river  above  this  lot  and  conveyed  to 
the  premises  by  a  race-way,  it  may  fairly  be 
presumed  that  the  water,  after  being  used,  can- 
not be  returned  to  the  race-way,  or  discharged 
upon  Buffalo  St.  It  seems  to  be  necessary  to 
the  enjoyment  of  the  privileges  granted,  that 
there  should  be  a  point  of  discharge  into  the 
Genesee  River.  It  may  be  inferred  from  the 
case,  that  the  premises  in  controversy  are  now 
valuable  for  building  purposes.  May  not  the 
river  owners,  by  embankment  or  by  building, 
deprive  the  owners  of  the  mill  seat  lot  of  a 
large  portion  of  the  value  of  their  property, by 
preventing  the  use  of  the  waters  intended  to 
be  secured  to  them?  The  difficulties  of  any 
other  construction  than  that  which  I  have  giv- 
en to  these  deeds,  would  be  almost  insurmount- 
able. Reasons  founded  on  public  policy  and 
general  convenience  forbid  the  disjunction  of 
the  ownership  of  the  bed  of  the  river  and  the 
adjacent  land.  It  would,  in  many  instances, 
present  a  line  of  boundary  as  uncertain  and 
variable  as  the  edge  of  a  cloud.  Although  one 
may  own  the  land,  and  another  the  adjacent 
stream  or  the  land  covered  by  it,  yet  the  in- 
tendment  of  the  common  law  will  apply  in  fa- 
vor of  the  riparian  proprietors  in  all  cases 
where  there  is  no  evidence  to  rebut  it;  and  will 
equally  apply  in  all  cases  even  of  doubtful 
construction.  My  opinion  is,  that  the  fair  and 
reasonable  construction  and  legal  effect  of  the 
conveyances  from  Rochester  10  Cobb  and  Mor- 
gan carry  the  grantees  to  the  center  of  the  Gen- 
esee River,  and  that  the  judgment  of  the  Su- 
preme Court  ought  to  be  affirmed. 

*Bradish.  President.  This  case  is  [*37» 
simply  one  of  the  construction  of  an  express 
grant  of  land.  And  although  both  in  the  opin- 
ion of  the  court  below  by  J.  Cowen,  and  the 
dissenting  opinion  of  J.  "Bronson,  the  impor- 
tant question  of  the  applicability  of  the  com- 
mon law  of  England  to  the  navigable  rivers  of 
this  State  was  discussed  at  considerable  length, 
yet  it  seems  to  me  that  this  case  does  not  em- 
brace that  question  ;  and  that  our  decision, 
therefore,  must  turn  on  considerations  alto- 
gether distinct  from  and  independent  of  it. 
For  in  whatever  way  that  interesting  and  im- 
portant question,  which  I  consider  still  an  open 
one  in  this  State,may  finally  be  decided;  wheth- 
er the  proprietary  interest  in  the  beds  of  our 
navigable  rivers  and  lakes,  not  tide  waters, 
shall  be  decided  to  be  in  the  people  collective- 
ly, or  in  the  riparian  owner,  it  is  conceded  by 
all  that  this  right  may  be  acquired  by  private 
individuals  under  express  grant,  or  claimed  by 
prescription.  This  is  sufficient  for  the  purposes 
of  the  present  case;  for  it  is  admiited  that 
previous  to  August  18,  1817,  Charles  Carroll, 
William  Fitzhugh  and  Nathaniel  Rochester 
were  jointly  seised  of  a  tract  of  land,  embrac- 
ing the  premises  in  question  to  the  thread  of 
the  stream  ;  and  that  they  were  the  common 
source  of  the  title  of  both  the  plaintiffs  and 
defendants.  August  13,  1817,  Charles  Carroll, 
William  Fitzhugh  and  Nathaniel  Rochester 
made  partition  of  their  joint  interest;  and  mill- 
seat  lot  No.  12,  embracing  the  premises  in 
question,  was  assigned  and  duly  conveyed  to 
Nathaniel  Rochester.  November  9,  1819,Roch- 
ester  conveyed  a  part  of  said  lot  to  William 
Cobb,  describing  it  as  follows  :  "  Beginning, 
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etc.,  at  the  northwest  corner  thereof,  on  the 
south  bounds  of  Buffalo  Street,  running  thence 
southwardly  along  the  east  bounds  of  the  mill- 
yard,  and  at  right  angles  with  Buffalo  Street, 
thirty  feet ;  thence  eastwardly  parallel  with 
Buffalo  Street,  about  forty-five  feet  to  the  Gen- 
esee River;  thence  northwardly  along  the  shore 
of  the  said  river  to  Buffalo  Street;  thence  along 
the  south  bounds  of  Buffalo  Street  westwardly 
to  the  place  of  beginning."  On  the  same  day 
38O*]  Rochester  conveyed  *another  part  of 
the  said  lot  to  Thomas  Morgan,  describing  it 
as  follows:  "All  that  certain  piece  or  parcel  of 
mill-seat  lot  No.  12,  beginning,  etc.,  at  the 
southwest  corner  of  that  part  of  the  said  lot 
No.  12  this  day  sold  and  conveyed  to  William 
Cobb,  running  thence  southwardly  along  the 
east  bounds  of  the  mill-yard,  twenty-five  feet  ; 
thence  eastwardly  along  the  north  bounds  of 
an  alley,  and  parallel  with  Buffalo  Street,  to 
the  Genesee  River  ( nearly  fifty  feet);  thence 
northwardly  along  the  shore  of  the  Genesee 
River  to  Willliam  Cobb's  corner;  thence  along 
the  south  bounds  of  the  said  William  Cobb  to 
the  place  of  beginning."  By  sundry  proceed- 
ings and  mesne  conveyances,  the  premises  em- 
braced in  these  two  grants  became  the  proper- 
ty of  the  defendants  in  error. 

It  will  thus  be  perceived  that  the  question 
in  this  case  is  simply  one  of  the  construction 
of  these  two  grants,  and  as  to  the  extent  of 
the  premises  which  passed  under  them.  The 
defendants  in  error  insist  that,  together,  these 
grants  conveyed  the  lot  to  the  thread  of  the 
stream,  and  so  the  Supreme  Court  has  decided; 
while  the  plaintiffs  in  error  contend,  that  they 
•conveyed  the  lot  only  to  the  shore  of  the  river, 
leaving  still  in  the  grantor  the  residue  of  the 
lot  between  the  shore  of  the  river  and  the 
thread  of  the  stream. 

The  case  seems  to  me  very  clear  both  upon 
principle  and  authority.  As  the  south  bound- 
ary lines  of  the  two  grants  ran  to  the  Genesee 
River  generally,  if  they  had  been  without  sub- 
sequent qualification  and  restriction,  they 
would,  by  a  well  settled  and  uniformly  ac- 
knowledged rule  of  construction,  have  extend- 
ed to  the  fdum  aquae,  or  thread  of  the  stream. 
But  when  the  east  boundary  lines  came  to  be 
described  as  running  along  the  shore  of  the 
river,  this  fixed  the  termini  of  the  south  lines, 
and  limited  the  grants  to  the  shore,  instead  of 
the  thread  of  the  stream.  Though  the  term 
'  'shore"  is  technically  applicable  only  to  the  sea, 
to  lakes,  or  other  large  bodies  of  water  ;  yet, 
in  its  judicial  and  popular  application  to  rivers, 
it  is,  by  elementary  writers,  the  adjudications 
•of  the  courts,  and  in  common  understanding, 
as  clearly  defined,  as  well  settled  and  as  uni- 
381*]  versally  *recognized  as  is  the  filum 
<iqna>,  or  thread  of  the  stream  ;  and  a  grant  of 
land  bounded  generally  on,  or  running  along 
a  private  stream,  would  not  more  certainly 
carry  the  grant  to  the  thread  of  the  stream  than 
would  a  grant  bounded  by,  and  running  along 
the  shore  of  such  stream,  be  limited  to  the 
water's  edge  or  margin  of  the  stream.  To  con- 
sider the  expressions  "along  a  stream,"  and 
"along  the  shore  of  a  stream,"  as  meaning  the 
same  thing,  would  be  to  render  identical  things 
entirely  different,  and  to  confound  distinctions 
well  settled  and  uniformaly  recognized.  In 
Hatch  v.  Dwight,  17  Mass.,  289,  298,  Parker, 
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Oh.  J.,  says  :  "The  owner  may  sell  land  with- 
out the  privilege  of  the  stream,  as  he  will  if 
he  bounds  his  grant  by  the  banks."  And 
again:  "The  land  released  is  limited  to  the 
bank  of  the  stream,  which  necessarily  excludes 
the  stream  itself."  He  cited  approvingly  Sto- 
rer  v.  Freeman,  6  Mass.,  435,  before  Ch.  J. 
Parsons,  where  it  was  held,  that  a  conveyance 
of  land  described  as  running  to  the  shore,  and 
thence  by  the  shore,  did  not  include  the  shore, 
or  the  flats  between  high  and  low  water-mark. 
So  in  the  case  of  Canal  Appraisers  v.  People, 
17  Wend.,  596,  Chancellor  Walworth  says  : 
"There  cannot  be  a  possible  doubt  that  if  I  am 
the  owner  of  lands  on  either  or  both  sides  of  a 
stream,  whether  the  same  be  navigable  or  other- 
wise, and  am  also  the  owner  of  the  bed  of  the 
stream  itself,  I  may  convey  the  land  on  either 
side,  or  both,  in  such  a  manner  as  to  retain  or 
reserve  to  myself  the  bed  of  the  river  or  stream, 
and  the  islands  therein,  if  any  such  there 
should  be."  Speaking  of  certain  military  boun- 
ty lots,  he  says  :  "Where  such  lots  are  situ- 
ated on  the  banks  of  navigable  rivers,  they  are 
bounded  on  the  banks  of  such  rivers  or  streams, 
and  run  thence  along  the  bank  of  such  stream. 
This  is  a  clear  indication  of  the  intention  of 
the  grantors  that  the  patent  should  not  include 
any  part  of  the  afaem  of  the  stream,  or  of  the 
islands  therein.  It  is,  therefore,  a  limited 
grant,  within  the  meaning  of  that  term  as  used 
by  writers  on  the  civil  law,  and  it  cannot  be 
extended  to  the  *thread  of  the  stream,  [*382 
or  include  any  island  therein,  even  on  the  com- 
mon law  principle."  Id.,  599. 

Analogous  to  this  is  the  adjudged  and  set- 
tled law  in  relation  to  grants  of  land  bounded 
by  a  highway  or  partition  wall  generally;  and 
those  bounded  by,  and  along  the  side  of  such 
highway  or  wall.  In  the  former  case,  the  grants 
extend  to  the  center  of  the  highway  or  wall; 
but  in  the  latter,  they  would  be  limited  to  the 
sides  of  such  highway  or  wall,  leaving  still  in 
the  grantor  the  wall  and  the  fee  of  the  land 
over  which  the  highway  passes,  subject  only 
to  the  easement  or  public  right  of  way.  In  the 
absence  of  proof  to  the  contrary,  the  law  in- 
dulges a  prima  facie  presumption  that  the  ri- 
parian owner  of  land  on  a  private  river  is  also 
the  owner  of  the  bed  of  the  stream  to  thefilum 
aquce.  But  there  is  no  presumption  against 
direct  proof,  nor  any  prima  facie  intendment 
in  the  presence  of  an  express  grant.  Such 
grant  fixes  its  own  limits,  and  determines  the 
rights  of  the  parties  under  it.  "Expressumfacit 
cessare  taciturn,"  and  "conventio  mncit  legem," 
are  sound  maxims  in  the  law  and  are  applica- 
ble in  this  case. 

With  great  deference  to  the  learned  judge 
who  delivered  the  opinion  of  the  court  below 
in  this  case.  I  cannot  admit  it  to  be  correct, 
either  upon  principle  or  authority,  that  when 
the  law  has  once  fixed  the  proprietorship  of 
the  shore  or  bank  of  a  private  river,  "the  soil 
of  the  river  follows,  as  an  incident,  or  rather 
as  a  part  of  the  subject-matter,  usque  filum  aq- 
UCB."  The  bed  of  a  private  river  is  a  substan- 
tive matter  of  grant;  and  can  only  pass  as  such. 
It  can  never  pass  as  incident  or  appurtenant  to 
a  grant.  It  is  land,  and  land  cannot  be  inci- 
dent or  appurtenant  to  land.  A  conveyance  of 
one  acre  of  land  can  never  be  made,  by  any 
legal  construction,  to  carry  another  acre  by 
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•way  of  incident  or  appurtenance  to  the  first. 
That  land,  and  that  only,  which  is  expressly 
embraced  in,  and  forms  the  subject-matter  of 
a  grant,  passes  under  it. 

The  two  grants  in  question  were  bounded 
on  the  east  by  the  shore  of  the  Qcnesee  River. 
They  were,  therefore,  strictly  limited  by  that 
shore,  leaving  still  in  the  grantor,  now  reprc 
383*]  sented  *by  the  plaintiffs  in  error,  the 
bed  of  the  river  opposite  the  lands  granted, 
from  the  shore  to  the  thread  of  the  stream. 
This  latter  constitutes  the  premises  in  contro- 
versy in  this  case  ;  and  to  which  the  defend- 
ants in  error  have  shown  no  title,  nor  any  right 
of  recovery. 

The  judgment  of  the  Supreme  Court,  there- 
fore, so  far  as  it  recognizes  such  title  or  right, 
is  erroneous  and  should  be  reversed. 

Root,  Senator  also  delivered  a  written  opin- 
ion in  favor  of  reversing  the  judgment  of  the 
Supreme  Court. 

On  the  question  being  put — "shall  this  judg- 
ment be  reversed  ?  " — the  members  of  the  Court 
voted  as  follows. 

For  reversal — The  PRESIDENT,  the  CHAN- 
CELLOR and  Senators  Clarke,  Ely,  Franklin, 
Peck,  Root,  Scott,  Strong,  Varian  and  Varnty 
—11. 

For  affirmance— Senators  Bartlit,  Bockee, 
Denniston,  Dixon,  Hunt,  Johnson,  NicJwlas, 
Platt,  Rvger  and  Works— 10. 

Judgment  reversed. 

Reversing— 20  Wend.,  149. 

Same  case— 5  Denio,  599. 

Overruled— 33  N.  Y.,  484. 

Explained-23  N.  Y.,  499. 

Reviewed-26  Mich.,  515. 

Cited  in— 13  N.  Y.,  298;  36  N.  Y.,  125 ;  53  N.  Y.,  46; 
13  Am.  Rep..  471 :  56  N.  Y.,  531 ;  67  N.  Y.,  515 ;  68  N. 
Y.,  253 :  87  N.  Y.,  291 ;  41  Am.  Rep.,  363 : 1  Keyes,  410; 
1  Abb.  App.  Dec.,  40 ;  6  Lans.,  20;  7  Hun,  243:  2,  Barb., 
129;  7  Barb.,  554  ;  8  Barb.,  244 ;  9  Barb.,  361;  11  Barb., 
453 :  12  Barb.,  205 ;  14  Barb.,  219 :  16  Barb  ,  163 :  34 
Barb.,  520;  22  How.  Pr.,  135;  32  How.  Pr.,  454;  1  Sandf ., 
341;  2  Sandf..  237 ;  8  Bos.,  367  ;  4  Rob.,  38 ;  5  Rob.,  205; 
4  Daly.  398;  53  111.,  22:  10  Minn..  103;  28  Am.  Rep.,  76; 
68  Me.,  372;  40  Am.  Rep.,  30;  5  Lea.,  209;  43  Am. 
Rep.,  120;  58  Iowa.  411. 


384*]  *PURDY  t>.  THE  PEOPLE. 

Constitutional  Law — Construction — Evidence  as 
to  Wliether  Statute  Passed  by  a  Mere  Majority 
or  by  a  Vote  of  Two  Thirds — Forced  and  Doubt- 
ful Interpretations  of  Constitution —  Towns  and 
Counties —  Whether  Corporations. 

The  clause  of  the  Constitution  of  this  State  (Art. 
7,  sec.  9)  requiring  the  assent  of  two  thirds  of  the 


NOTE. — Evidence  —  Legislative  proceedings  —  Pre- 
nimption  of  regularity.  See  Warner  v.  Beers,  23 
Wend.,  103,  note. 

The  court  may  look  beyond  the  printed  statute-book 
to  determine  whether  an  Act  had  the  constitutional 
vote.  In  addition  to  the  above  case  of  Purdy  v. 
People,  see  De  Bow  v.  People,  1  Den.,  9;  Thomas  v. 
Dakin,  22  Wend.,  9 :  Com.  Bank  of  Buffalo  v.  Spar- 
row, 2  Den.,  97;  Warner  v.  Beers,  23  Wend.,  103; 
People  v.  Devlin,  33  N.  Y..  269.  citing  and  discussing 
the  authorities.  See,  also.  People  v.  Supervisors  of 
Chenango,  8  N.  Y.,  317 ;  McCulloch  v.  State,  11  Ind., 
424 :  People  v.  Mabaney,  13  Mich.,  481 ;  Turley  v.  Co. 
of  Logan,  17  111..  151 ;  Prescott  v.  111.  &  Mich.  Canal, 
19  111.,  324 ;  People  v.  Starne,  a5  111.,  121 ;  Spanglcr  v. 
Jacoby,  14  III.,  297;  State  v.  M'Bride,  4  Mo.,  303; 
Southwark  Bank  v.  Commonwealth,  26  Pa.  St.,  446; 
State  v.  Francis,  26  Kan.,  724';  Wenner  v.  Thornton, 
98  Til.,  156;  Post  v.  Supervisors,  105  U.  S.  667  (Book 
XXVI.,  Law.  ed.);  H.  &  T.  C.  Ry.  Co.  v.  Odum,  63 
Tex.,  343 ;  State  v.  Mead,  71  Mo.,  266. 
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members  elected  to  each  branch  of  the  Leglslut un- 
to the  passage  of  every  bill  creating,  continuing, ul- 
teritig  or  renewing  any  body  politic  or  corporate, 
extends  to  all  corporations  properly  BO  called,  wheth- 
er they  be  public  or  private. 

The  Act  of  May  14, 1840,  Sess.  L.  1840,  p.  257.  exclud- 
ing aldermen  of  the  City  of  N.  Y.  from  the  right  of 
sitting  as  Judges  of  the  Court  of  General  Scssionsja 
one  for  altering  the  charter  of  that  city ;  and.  not 
having  received  the  assent  of  two  thirds  of  the- 
members  elected  to  each  branch  of  the  Legislature, 
it  is  void. 

For  the  purpose  of  ascertaining  whether  an  Act 
was  passed  as  a  majority  bill  merely,  or  by  a  vote  of 
two  thirds,  courts  may  look  beyond  the  printed 
statute-book  to  the  certificate  upon  the  original  en- 
grossed bill  on  file  with  the  Secretary  of  State.  Per 
Walworth,  Chancellor,  and  Paige  and  Franklin 
ators. 

The  certificate  of  the  Secretary  of  State  indorsed 
upon  the  bill  pursuant  to  1  R.  S.,  157,  sec.  11,  is  not 
evidence  that  it  was  passed  by  a  vote  of  two  thirds ; 
at  all  events,  it  is  not  conclusive.  Per  Walwortb, 
Chancellor. 

If  the  bill  be  not  certified  by  the  presiding  officers 
of  the  two  Houses  respectively,  in  the  mode  pointed 
out  by  1  R.  S.,  156,  sec.  3,  it  must  be  deemed,  pn'tno 
facie  at  least,  to  have  been  passed  by  a  vote  of  leas- 
than  two  thirds.  Semttle ;  per  Walworth,  Chancellor, 
and  Paige  and  Franklin,  Senators. 

The  journals  kept  by  the  two  Houses  of  the  Legis- 
lature may  be  resorted  to  in  ascertaining  whether 
an  Act  was  passed  by  a  vote  of  two  thirds.  Semble; 
per  Paige  and  Franklin,  Senators. 

Towns  and  counties  were  not  corporations  in  any 
sense,  when  the  Constitution  was  adopted ;  nor  are 
they  more  than  (juasi  corporations  even  now.  Per 
Paige,  Senator. 

Forced  and  doubtful  interpretations  of  the  lan- 
guage of  the  Constitution,  as  contradistinguished 
from  its  more  natural  and  popular  import,  are  not 
to  be  encouraged  or  upheld.  Per  Paige,  Scott  and 
Ruger,  Senators. 

The  clause  in  the  Constitution  (Art.  4,  sec.  7)  re- 
quiring judicial  officers  to  be  appointed  by  the  Gov- 
ernor and  Senate,  does  not  affect  the  right  previous- 
ly vested  in  the  aldermen  of  the  City  of  N.  Y.  to  sit 
as  judges  of  the  Court  of  General  Sessions.  Per 
Walworth.  Chancellor,  and  Scott,  Senatirr. 

Citations-25  Wend.,  9, 680. 684  ;  6Guyot's  Repert.. 
599 ;  Merlin's  Repert.,  Art.  Echevins ;  26  Wend.,  599  ; 
2  R.  S.,  208,  sec.  4 ;  216.  sec.  27  :  224.  sec.  3 ;  1  R.  S.,156, 
sec.  3  ;  23  Wend.,  103, 126 ;  Act,  May  14. 1840,  sees.  1, 
3,  5, 10;  Act,  Dec.  10. 1828:  Dwarr.  St.,  630,  631,  665, 
693;  Com.  Dig.. tit.  "Parliament;"  8 Co., 28:  3 Burr., 
H72 ;  3  R.  S..  482,  490 ;  2  Kent,  Com.,  275,  278,  4th  ed. ; 
8  Johns.,  385,  422  ;  9  Johns.,  73;  1  Hopk.  Ch.,  288;  13 
Wend.,  325 :  Carter  &  Stone's  Debates  in  Com.,  446 ;  2 
Inst.,  11, 136, 181 ;  1  Story,  Const.,  383,  384,  392,  n. ;  1 
Bl.  Com.,  59.  60 ;  1  Str.,  446 ;  Senate  Jour.,  1840,  p.  123, 
124;  Assem.  Jour.,  1840,  p.  1466;  1  Bl.  Com.,  467,  471, 
Chit,  ed.;  Jac.  L.  Die.,  tit.  Corporation ;  Laws,  1830, 
p.  129,  sec.  26 ;  T.  Raym..  435,  439 ;  Co.  Litt.,  381 ; 
Plowd.,  353, 365 ;  Kent's  Charter,  p.  3,  et  seq. ;  54,  sec. 
14;  68,  69,  sec.  26,  97;  Const.  N.  Y.,  Art.  1,  sees.  5,  8, 
12  ;  Art.  3,  sec.  4;  Art.  4,  sees.  8, 16;  Art.  6,  sec.  1 : 
Art.  7,  sees.  7-9,  14 :  Hume's  Hist.  Eng.,  69 ;  Jacob 
Law  Die.,  tit.  Alderman  ;  1  Rob.  Charles  V.,  pp.  24, 
26,  29,  N.  Y.,  ed.  1804;  2  Ruth.  Inst.,  ch.  7,  sees.  2,  4  ; 
4T.  H.,  790.  793:  2  Hill.  43. 

ON  error  from  the  Supreme  Court.  The  ques- 
tion arose  upon  an  information  in  the  nat- 
ure of  a  quowarranto against  Purdy, the  plaint- 
iff in  error,  for  exercising  the  office  of  judge  of 
the  Court  of  General  Sessions  in  and  for  the 
City  and  County  of  N.  Y.  Mudgment  [*385 
was  rendered  in  favor  of  the  people  by  the 
court  below.  The  proceedings  in  that  court, 
together  with  the  material  facts  of  the  case,  will 
be  found  reported  in  2  Hill.  81,  et  seq. 

Messrs.  P.  A.  Cowdrey  and  B.  F.  But- 
ler, for  the  plaintiff  in  error,  relied  mainly 
upon  the  following  points  :  1.  On  a  true  con- 
struction of  the  Act  of  May  14,  1840,  Sess.  L. 
1840,  p.  257,  it  will  be  found  not  to  have  abro- 
gated those  parts  of  the  charter  of  the  Cily  of 
N.  Y.,and  of  the  Acts  of  previous  Legislatures, 
which  empowered  aldermen  to  sit  as  judges  of 
the  Court  of  General  Sessions.  The  only  way 
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in  which  such  a  result  can  be  made  to  follow 
from  it,  is  by  giving  effect  to  its  provisions  be- 
yond what  the  language  requires.  This  cannot 
be  done  without  violating  an  established  rule 
of  interpretation.  Repeals  by  implication  are 
not  to  be  favored  ;  especially  where  the  con- 
sequence will  be  an  abridgment  of  the  rights 
and  immunities  of  the  people.  Vin.  Abr.,  Stat- 
utes, E,  6,  pi.,  132;  Bac.  Abr.,  Statute,  D; 
2  Dwarr.,  Stat.,  673,  674  ;  Foster's  case,  11  Co., 
63,  64  ;  Middleton  v.  Crofts,  2  Atk.,  675  ;  Me- 
Cartee  v.  Orphan  Asylum  Society,  9  Cow.,  506  ; 
Warder  v.  Arell,  2  Wash. ,  296-300  ;  Barry  v. 
Mandell,  10  Johns.,  563,  579,  580  ;  Bridge  Go. 
v.  Magee,  2  Paige,  116  ;  S.  C.  on  appeal,  6 
Wend.,  85;  Salters  v.  Tobias,  3  Paige,  338; 
Mitchell  v.  Halsey,  15  Wend.,  241.  The  whole 
effect  of  the  Act  of  1840,  considered  in  connec- 
tion with  the  charter  as  it  previously  stood,  is, 
to  enable  the  recorder  and  the  two  judges  who 
may  be  appointed  under  the  1st  section, to  hold 
the  Court  of  General  Sessions  without  the 
presence  of  the  aldermen;  but  the  latter  have 
still  the  right  to  sit  as  members  of  the  court.if 
they  choose  to  exercise  it.  See  authorities 
above  cited,  and  also,  (Joldson  v.  Buck,  15  East, 
377. 

2.  But  if  the  Act  of  1840  is  to  be  deemed  an 
expression  of  the  legislative  will,  that  aldermen 
shall  no  longer  sit  as  judges  in   the  Court  of 
General  Sessions,  we  then  insist  it  is  void,  as 
being  repugnant  to  article  4,  section  15  of  our 
State    Constitution.      This  declares   that    all 
"officers  heretofore  elective  by  the  people, shall 
38<i*]  *continue  to  be  elected."    The  object 
of   the  provision  was,  not  to  secure  a  mere 
nominal  privilege,  which  it  would  be,  if  the 
Legislature  could  deprive  the  officer  of  his  au- 
thority to  act,  the  moment  the  people  have 
chosen  him,  but  to  secure  the  right  of  electing 
such  officers  as  were  before  elective,  with  the 
same  general  powers  and  functions  as  formerly 
exercised  by  them.  On  any  other  construction, 
the  provision  would  be  valueless;  for  the  Leg- 
islature might  evade  it  at  pleasure. 

3.  The  Act  of  1840,  if  construed  to  exclude 
the  aldermen  from  the  Court  of  General  Ses- 
sions, is  an  Act  for  altering  the  charter  of  a 
corporation ;  and  not  having  been  passed  by  a 
vote  of  "two  thirds  of  the  members  elected  to 
each  branch  of  the  Legislature,"  as  required 
by  the  Constitution,  it  is  void  on  that  ground. 
Const,  of  N.  Y. ,  Art.  7,  sec.  9.     It  is  not  certi- 
fied in  the  printed  volume  published  by  the 
State  printer,  nor  in  the  original,  to  have  been 
passed  by  a  vote  of  two  thirds  ;  1  R.  S.,  156, 
sec.  3  ;  and  it  appears  by  the  journals  to  have 
been  passed  by  a  less  vote. 

Mr.  G.  P.  Barker,  Atty-Oen.,  for  the  de- 
fendants in  error,  reviewed  the  positions  taken 
by  the  counsel  for  the  plaintiff  in  error,  and 
stated  and  argued  the  following  points:  1.  The 
City  of  N.  Y.  being  a  public  corporation,  is 
subject,  as  such,  to  the  control  of  the  Legisla- 
ture. Terrett  v.  Taylor,  9  Cr. ,  52  ;  Allen  v. 
McKeen,  1  Sumn.,  276;  Dartmouth  College  v. 
Woodward,  4  Wh.,  518;  People  v.  Pur'dy,  2 
Hill,  32  ;  Kent,  Charter,  161;  Coates  v.  Mayor, 
etc.,  ofN.  Y.,  7  Cow.,  585.  2.  The  Act  of  May 
14,  1840,  Sess.  L.  of  1840,  p.  257,  excludes 
the  plaintiff  in  error,  by  necessary  implication, 
from  the  right  of  sitting  as  a  judge  of  the  Gen- 
eral Sessions,  notwithstanding  his  election  as 
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alderman.  People  v.  Purdy,  2  Hill,  31.  3. 
That  Act  is  neither  within  the  letter  nor  the 
spirit  of  article  7,  section  9  of  the  Constitution, 
requiring  a  two  third  vote;  see,  sec.  26  of  the 
charter  of  1730  ;  People  v.  Morris,  13  Wend., 
325;  Warner  v.  Beers,  23  Wend.,  126,  186; 
People  v.  Mayor,  etc.  of  N.  Y.,  25  Wend.,  680  ; 
*Assembly  Journ.  of  1812,pp.  7,  333;  [*387 
Assembly  Journ.  of  1818,  p.  5  ;  nor  is  it  re- 
pugnant to  section  15  of  article  4  of  the  Con- 
stitution. 4.  The  certificate  of  the  Secretary 
of  State  stating  the  day,  month  acd  year  when 
the  Act  in  question  became  a  law, is  conclusive 
evidence  of  a  compliance  with  all  the  forms 
requisite  to  its  enactment,  and  precludes  any 
inquiry  aliunde.  1  R.  S.,  157,  sees.  10,  11;  Id., 
183,  184  ;  Warner  v.  Beers,  23  Wend.,  167. 

Walworth,  Chancellor.  The  writ  of  error 
in  this  case  is  brought  for  the  purpose  of  set- 
tling the  question  as  to  the  right  of  the  Alder- 
men of  the  City  of  N.  Y.  to  exercise  the  duties 
of  justices  of  the  peace  in  holding  the  Court  of 
General  Sessions  in  that  City,  under  the  Act  of 
May  14,  1840.  In  the  case  of  People  v.  Mayor 
and  Aldermen  of  N.  Y.,  25  Wend.,  9,  where 
the  question  arose  as  to  the  right  of  those  offi- 
cers to  exercise  the  duties  of  judges  of  the 
Court  of  C.  P.  under  the  provisions  of  the  Con- 
stitution of  this  State,  I  endeavored  to  show 
that  the  aldermen  of  the  city  were,  at  the 
adoption  of  the  new  Constitution,  elective 
judges  of  that  court,  and  were,  therefore,  em- 
braced by  the  section  of  the  Constitution  which 
provided  that  all  officers  theretofore  elective 
by  the  people  should  continue  to  be  elected. 
And  that  this  section,  therefore,  as  to  these 
officers,  formed  an  exception  to  the  clause  of 
the  Constitution  requiring  all  judicial  officers 
except  justices  of  the  peace,  to  be  appointed  by 
the  Governor  with  the  consent  of  the  Senate, 
and  that  judges  of  the  County  Courts  should 
hold  their  offices  for  five  years;  in  the  same 
manner  that  another  section  making  certain 
elective  officers  ex  offlcio  members  of  this  court, 
was  an  exception  to  the  general  provision  as 
to  the  mode  of  appointing  judicial  officers.  I 
then  showed,  by  a  reference  to  the  city  charter 
that  the  Aldermen  of  N.  Y.  had  not  only  been 
justices  of  the  peace,  but  also  elective  judges 
of  the  Court  of  C.  P.  or  Mayor's  Court,  for 
more  than  a  century  and  a  half.  And  that  the 
term  "alderman"  had  been  used  to  designate 
an  officer  *having  judicial  as  well  as  [*388 
civil  power,  in  England,  for  a  period  which 
extended  back  even  beyond  the  Norman  con- 
quest. I  may  now  add,  that  the  introduction 
of  the  laws  of  Normandy  into  England  was 
not  likely  to  deprive  the  aldermen  of  their  ju- 
dicial powers;  fora  similar  class  of  elective  ju- 
dicial and  municipal  officers  had  existed  in  the 
cities  of  France,  under  the  name  of  Echemns, 
or  aldermen,  from  the  earliest  period  of  the 
French  history.  And  their  election  by  the  cit- 
izens to  discharge  such  duties  was  recognized 
in  the  Capitularies  or  Statutes  of  Charlemagne. 
6  Guyot's  Repert.,  599;  Merlin's  Repert.,  Art. 
Echemns.  But  as  the  judgment  of  the  Supreme 
Court  was  affirmed  here  by  a  tie  vote,  the  right 
of  the  Mayor  and  Aldermen  of  N.  Y.  to  sit  as 
judges  of  the  County  or  Mayor's  Court  of  that 
city  is  still  undecided  by  this  court. 

That  question,  however,  does  not  arise  in 
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the  present  case;  for  the  aldermen  never 
claimed  the  right  to  sit  in  the  Courts  of  Gen- 
eral and  Special  Sessions  of  the  Peace  as  judges 
of  the  County  Court;  but  in  their  character  of 
justices  of  the  peace  of  the  City  of  N.  Y.  And 
in  the  case  of  Clark  v.  People.  26  Wend.,  599, 
this  court  almost  unanimously  decided  that  the 
clause  in  the  Constitution  requiring  judicial 
officers  to  be  appointed  by  the  Governor  with 
the  consent  of  the  Senate  did  not  apply  to  jus 
tices  of  the  peace  in  cities.  The  Courts  of 
Oeneral  and  Special  Sessions  of  the  Peace 
throughout  the  State  were,  at  the  adoption  of 
that  Constitution,  holden  by  judicial  officers  in 
their  characters  of  justices  of  the  peace  only; 
the  judges  of  the  Courts  of  C.  P.  having  a  dis- 
tinct commission  for  that  purpose  in  the  gen- 
eral commission  of  the  peace  for  each  county. 
The  Courts  of  C.  P.  only  were  called  County 
Courts  at  that  time.  And  though  the  Courts 
of  Oyer  and  Terminer  and  the  Courts  of  Gen- 
eral Sessions  of  the  Peace  were,  in  fact,  County 
Courts,  I  do  not  believe  the  framers  of  the 
Constitution  intended  to  declare  that  the  judges 
of  these  two  courts  should  hold  their  offices 
for  rive  years.  That  the  first  Legislature  which 
assembled  under  the  new  Constitution  did  not 
so  understand  it,  is  evident  from  the  fact  that 
389*]  they  authorized  Courts  *of  General 
Sessions  of  the  Peace  to  be  holden,  in  certain 
cases,  by  justices  of  the  peace;  and  Courts  of 
Oyer  and  Terminer  in  N.  Y.  to  be  holden  by 
aldermen.  I  have  no  doubt,  therefore,  of  the 
power  of  the  Legislature  to  direct  Courts  of 
Oyer  and  Terminer,  and  Courts  of  General  and 
Special  Sessions  of  the  Peace,  to  continue  to 
be  held  by  the  same  class  of  judicial  officers;  al- 
though they  do  not  all  of  them  now  derive  their 
authority  to  act  as  justices  of  the  Court  of  Oy- 
er and  Terminer  or  of  General  Sessions,  by  an 
appointmentof  the  Governor  and  Senate.  That 
the  existence  of  such  a  power  was  not  doubted 
by  those  who  voted  for  the  Act  of  May,  1840, 
for  the  better  organization  of  the  criminal 
courts  of  the  City  and  County  of  N.  Y.,  is  ev- 
ident from  the  fact  that  the  3d  section  of  that 
Act  not  only  authorizes  but  makes  it  the  duty 
of  two  of  the  aldermen  to  attend  with  the  re 
corder,  or  one  of  the  judges  for  the  purpose  of 
holding  a  Court  of  Special  Sessions  of  the 
Peace  for  the  trial  of  a  certain  class  of  criminal 
offenses;  which  Court  of  Special  Sessions  is  as 
much  a  County  Court  as  the  Court  of  Oyer 
And  Terminer  or  General  Sessions,  although  it 
is  restricted  in  its  jurisdiction  to  the  trial  of 
minor  offenses  only.  Any  other  construction 
of  the  Constitution,  indeed,  would  render  in 
operative  and  void  the  provisions  of  the  Re- 
vised Statutes  which  authorize  justices  of  the 
peace  to  hold  Courts  of  Special  Sessions  in  other 
parts  of  the  State,  or  to  be  associated  with  a 
Bounty  judge  in  forming  a  Court  of  General 
Sessions  in  the  absence  of  a  quorum  of  the 
judges  of  the  Court  of  C.  P.  See,  2  R.  S.,  208, 
sec.  4;  Id.,  224,  sec.  8.  The  Courts  of  General 
and  Special  Sessions  in  the  City  of  N.  Y.,  in 
which  aldermen  of  the  city,  in  their  charac- 
ters of  justices  of  the  peace,  were  associated 
with  the  mayor,  recorder  or  the  first  judge,  or 
an  associate  judge  of  the  Court  of  C.  P.,  ap- 
pear, therefore,  to  have  been  legally  and  con- 
stitutionally organized,  previous  to  the  Act  of 
May,  1840.  And  it  remains  to  be  considered, 
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whether  that  Act  has  been  constitutionally 
passed  and,  if  so,  whether  it  has,  either  in 
terms  or  by  necessary  implication,  deprived 
the  aldermen  of  the  city  of  the  power  which 
they  had  before  possessed,  *from  the  [*39O 
time  of  the  granting  of  Gov.  Dongan's  charter 
in  1686,  of  being  justices  of  the  peace  and  as- 
sociate justices  in  the  Court  of  General  Ses- 
sions of  the  Peace  for  the  city.  See  Charter 
of  1686,  sec.  9. 

As  the  fact,  that  the  Act  of  May,  1840,  was 
not  passed  by  a  vote  of  two  thirds  of  the  mem- 
bers elected  to  each  branch  of  the  Legislature, 
was  conceded  by  the  Attorney-General  upon 
the  argument  of  this  case  in  the  court  below, 
it  is  not  necessary  here  to  inquire  in  what  way 
the  question  whether  a  law  requiring  a  vote 
of  two  thirds  has  been  passed  by  a  constitu- 
tional majority,  is  to  be  tried  or  determined. 
I  am  inclined  to  think,  however,  J.  Bronson 
is  right  in  supposing  that,  to  give  full  effect 
to  the  provision  of  the  Constitution  requiring 
a  vote  of  two  thirds  of  the  members  of  each 
House  to  pass  certain  statutes,  courts  must 
look  behind  the  printed  statute-book,  in  some 
way,  for  the  purpose  of  ascertaining  whether 
this  constitutional  provision  has  been  com- 
plied with;  and  that  the  certificate  of  the  Sec- 
retary of  State  cannot  be  considered  as  conclu- 
sive upon  the  question  that  the  law  was  passed 
by  a  constitutional  majority.  For  it  could  never 
have  been  the  intention  of  the  Legislature  to 
give  to  the  Secretary  of  State  the  exclusive 
right  of  deciding  whether  any  of  the  provisions 
of  a  statute,  which  had  been  passed  by  a  majori- 
ty vote  only.required  a  vote  of  two  thirds.  The 
certificate  which  the  Secretary  is  .required  to 
indorse  upon  the  bill,  relates  rather  to  the  time 
when  such  bill  became  a  law  than  to  the  fact 
that  it  was  passed  by  a  constitutional  vote  of 
two  thirds;  when  all  or  any  of  its  provisions 
require  that  it  should  be  passed  by  such  a 
vote.  And  the  Revised  Statutes  having  only 
declared  the  certificate  of  the  Secretary  to  be 
conclusive  evidence  of  the  facts  contained 
therein,  if  he  does  not  certify  that  it  was  passed 
by  two  thirds  of  the  members  elected  to  each 
branch  of  the  Legislature,  his  certificate  is  not 
evidence  that  it  was  so  passed;  when  such  an 
inquiry  becomes  material  in  reference  to  the 
validity  of  any  of  the  provisions  of  the  law. 
The  Legislature  has  declared  by  law  that  no 
bill  shall  be  deemed  to  have  passed  by  a  two 
third  vote  *unless  it  is  so  certified  by  [*391 
the  presiding  officer  of  each  House.  And  I 
am  inclined  to  the  opinion  that  such  a  certifi- 
cate, rather  than  the  certificate  of  the  Secre- 
tary of  State  specifying  the  time  when  the  law 
was  passed,  is  to  be  considered  the  only  legal 
evidence  that  the  bill  was  in  fact  passed  with 
the  assent  of  two  thirds  of  all  the  members 
elected  to  each  branch  of  the  Legislature.  See, 
1  R.  S.,156,  sec.  8. 

The  question  whether  the  Legislature  can, 
by  a  majority  vote,  enlarge,  alter  or  abridge 
the  political  powers,  rights  or  privileges  of  a 
municipal  corporation,  is  one  upon  which 
judges  as  well  as  legislators  have  frequently 
differed.  And  notwithstanding  the  elaborate 
argument  of  the  counsel  who  opened  this  case, 
and  the  very  able  opinion  delivered  by  Mr.  J. 
Bronson  in  the  court  below,  I  still  adhere  to 
the  opinion  expressed  by  me  in  this  court  in 
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the  case  of  Warner  v.  Beers,  23  Wend.,  126, 
that  such  legislation  is  not  within  the  mischief 
which  this  provision  of  the  Constitution  was 
intended  to  guard  against;  and,  therefore,  was 
not  in  the  contemplation  of  the  Convention 
which  framed  this  restriction,  nor  of  the  peo- 
ple of  the  State  who  adopted  it.  I,  therefore, 
think  the  Act  of  May,  1840,  was  constitution- 
ally passed  by  a  majority  vote;  although  it  does 
alter  and  to  a  certain  extent  abridge,  the  polit- 
ical rights  of  the  corporators  in  this  municipal 
corporation.  For  I  admit  that  the  election  of 
their  own  magistrates  has,  from  time  immemo- 
rial, been  considered  by  municipal  corpora- 
tions as  an  important  political  right.  Most  of 
the  charters  of  municipal  corporations  in  En- 
gland secured  to  the  corporators  that  right,  to 
a  greater  or  less  extent.  And  it  was  to  deprive 
the  corporators  of  London  of  such  right,  that 
Charles  II.  caused  the  proceedings  upon  a  quo 
•warranto  to  be  instituted  against  them;  to  en- 
able him  to  control  judicial  proceedings  with- 
in the  city  by  destroying  its  charter  of  incor- 
poration. 

Having  arrived  at  the  conclusion  that  the 
Legislature  had  the  constitutional  power  to 
pass  the  Act  of  May  1840,  by  a  majority  vote, 
without  expressing  any  opinion  as  to  the  jus- 
tice or  expediency  of  thus  interfering  with 
392*]  chartered  right  without  the  *consent 
of  the  Corporation,  with  which  question,  as  a 
court,  we  have  nothing  to  do,  I  will  proceed 
to  examine  the  question  to  which  the  counsel 
who  last  addressed  the  court,  confined  his  ar- 
gument. Does  the  Act  of  1840,  either  in  terms 
or  by  necessary  implication,  deprive  the  alder- 
men of  the  right,  which  was  secured  to  them 
by  the  charter  of  the  city,  to  sit  as  justices  of 
the  peace  in  the  Court  of  General  Sessions,  in 
connection  with  the  recorder  and  the  judges 
whose  appointment  is  provided  for  by  that 
Act? 

It  is  a  general  rule  that  statutes  in  the  affirm- 
ative do  not  repeal  or  take  away  precedent  acts 
or  rights  affirmative.  Hence  it  was  insisted, 
by  the  counsel  for  the  plaintiffs  in  error  who 
last  addressed  us,  that  the  Act  of  1840,  did  not, 
in  terms,  take  away  from  the  aldermen  the 
right,  which  they  before  had,  to  sit  in  the 
Court  of  General  Sessions.  The  5th  section 
of  the  Act,  abolishing  the  per  diem  allowance 
which  had  been  previously  allowed  to  alder- 
men while  sitting  in  that  court,  also  seemed  to 
favor  the  conclusion  that  the  Legislature  did 
not  intend  to  deprive  the  aldermen  of  the  right 
to  sit  and  act  as  members  of  the  court  in  con- 
section  with  the  recorder  and  judges,  if  they 
thought  proper  to  do  so  without  compensation. 
For  there  appears  to  have  been  no  reason  for 
declaring  by  statute  that  the  aldermen  should 
not  receive  &perdiem  allowance  for  discharging 
their  duties  as  members  of  the  court,  if  it  was 
the  intention  of  the  Legislature  to  deprive  them 
absolutely  of  the  power  to  sit  or  act  as  such 
members  under  any  circumstances.  The  1st 
section  of  the  Act,  however,  appears  to  have 
been  framed  with  a  view  to  exclude  the  mayor 
and  aldermen  of  the  city  from  sitting  in  the 
court,  altogether.  While  the  10th  section  has, 
in  a  most  unaccountable  manner,  associated 
the  mayor  with  the  recorder  and  the  other  two 
judges  of  that  court  and  the  county  judges,  as 
a  Board  of  officers  for  the  appointment  of  the 
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district  attorney;  and  this  too,  in  direct  viola- 
tion of  the  provision  of  the  Constitution  which 
directs  that  district  attorneys  shall  be  appointed 
by  the  County  Courts.  But  whatever  construc- 
tion might  be  put  upon  other  provisions  of  this 
*Act,  it  will  be  seen,  by  referring  to  [*393 
the  last  section,  that  all  the  provisions  of  the 
Revised  Statutes  which  authorized  the  mayor 
or  aldermen  to  sit  and  act  as  members  of  the 
Court  of  General  Sessions,  are  in  terms  re- 
pealed. And  the  general  Repealing  Act,  of 
December  10,  1828,  had  before  repealed  all 
other  statutes  on  the  subject.  It  is  true  the 
charter  of  1730  remains  as  it  was  before  it  was 
altered  by  the  Acts  which  are  thus  repealed. 
But  the  26th  section  of  that  charter,  which  au- 
thorized tne  mayor,  recorder  and  aldermen  to 
to  hold  Courts  of  General  Sessions  of  the 
Peace  quarter-yearly,  for  a  term  not  exceeding 
four  days,  would  not  authorize  the  mayor  and 
aldermen  to  sit  in  the  Courts  of  General  Ses- 
sions, with  the  recorder  and  associate  judges, 
as  organized  by  the  Act  of  May,  1840;  which 
courts  are  to  commence  on  a  different  day  of 
the  week,  and  to  continue  four  weeks,  instead 
of  four  days.  The  result  is,  that  the  Act  of 
1840  has  absolutely  deprived  the  Mayor  and  Al- 
dermen of  N.  Y.  of  the  power  that  they  had 
before  exercised  and  enjoyed,  of  sitting  in  the 
Court  of  General  Sessions  of  the  Peace,  as  jus- 
tices thereof.  I  am,  therefore,  compelled  to 
vote  to  sustain  the  decision  of  the  majority  of 
the  justices  of  the  Supreme  Court.  For  the 
fact  that  one  of  the  sections  of  the  Act  of  May, 
1840,  is  admitted  to  be  in  direct  conflict  with 
the  provisions  of  the  Constitution,  does  not 
render  the  other  parts  of  that  Act  inoperative 
and  void. 

Paige,  Senator.  The  principal  question  in 
the  present  case  is,  whether  the  Act  entitled 
"An  Act  for  the  Better  Organization  of  the 
Criminal  Courts  in  the  City  of  New  York," 
passed  May  14,  1840,  comes  within  the  9th  sec- 
tion of  article  7  of  the  Constitution  of  this 
State,  requiring  the  assent  of  two  thirds  of  all 
the  members  elected  to  each  branch  of  the  Leg- 
islature for  the  passage  of  every  bill  creating, 
continuing,  altering  or  renewing  any  body 
politic  or  corporate.  It  is  not  denied  that 
the  City  of  N.  Y.  is  a  body  politic  and  cor- 
porate; and  I  think  it  cannot  be  denied  that 
the  Act  in  question,  if  constitutionally  passed, 
alters  the  charter  of  that  city.  The  power 
to  hold  Courts  of  General  *Ses-  [*394: 
sions  of  the  Peace  in  and  for  the  City  and 
County  of  N.  Y.,  was  a  franchise  vested  in 
the  corporation  by  the  charter  of  1730,  to  be 
exercised  by  the  mayor,deputy-mayor,recorder 
and  aldermen;  and  the  Act  of  May,  1840,  by 
taking  from  the  aldermen  their  right  to  sit  as 
judges  in  that  court, so  far  alters  the  body  poli- 
tic and  deprives  it  of  this  franchise. 

The  Act  was  passed  as  a  mere  majority  bill. 
This  appears  from  an  examination  of  the  jour- 
nals of  the  Senate  and  Assembly,  and  from  an 
inspection  of  the  original  bill  on  file  in  the  office 
of  the  Secretary  of  State.  The  latter  is  certi- 
fied by  the  presiding  officers  of  the  two  Houses 
respectively,  in  the  usual  form  of  certifying 
majority  bills.  The  Revised  Statutes  expressly 
declare,  that  "No  bill  shall  be  deemed  to  have 
been  passed  by  the  assent  of  two  thirds  of  the 
members  elected,  etc.,  unless  so  certified  by 
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the  presiding  officer  of  each  House."  1  R.  8., 
156,  sec.  8.  We  have  a  right  I  think  to  go  be- 
hind the  printed  statute  book  in  order  to  ascer- 
tain, whether  bills  have  been  constitutionally 
passed.  Judges,  who  are  bound  to  take  notice 
of  a  public  Act,  must  determine  this  question 
by  an  inspection  of  the  record;  for  nul  tiel  rec- 
ord cannot  be  pleaded  to  a  statute.  Dwarr. 
Stat.,  680,  665;  Com.  Dig.,  tit.  Parliament,  5; 
The  Prince's  case,  8  Co.,  28;  Rex  v.  Robotham, 
8  Burr.,  1472.  This  was  the  opinion  of  Senator 
Verplanck  and  President  Bradish,  as  expressed 
by  them  in  the  case  of  Warner  v.  Beers,  23 
Wend..  108;  and  Mr.  J.  Bronson  arrived  at  a 
like  conclusion  in  the  present  case  when  it  was 
before  the  Supreme  Court. 

The  principal  question  then  recurs:  does  the 
Act  of  May,  1840  come  within  the  9th  section 
of  the  7th  article  of  the  Constitution?  The 
language  of  the  clause  is:  "The  assent  of  two 
thirds  of  the  members  elected  to  each  branch 
of  the  Legislature,  shall  be  requisite  to  every 
bill  creating,  continuing,  altering  or  renewing 
any  body  politic  or  corporate."  I  have  already 
stated  it  as  my  opinion  that  the  Act  is  one  al- 
tering the  charter  of  a  corporation;  an  Act 
which,  it  sanctioned  by  us  and  carried  into 
effect,  must  result  in  depriving  the  City  of  N. 
395*]  Y.  of  an  *essential  portion  of  its  fran- 
chises. If  this  be  conceded,  there  would  seem 
to  me  to  be  no  necessity  for  further  inquiry  in 
the  present  case.  Not  having  received  the  as- 
sent of  two  thirds  of  the  members  elected  to 
each  branch  of  the  Legislature,  the  Act  in 
question  belongs  to  that  species  of  irregular 
legislation  which  the  Constitution  has  express 
ly  forbidden.  It  is,  therefore,  utterly  void. 

But  is  has  been  said  that  this  clause  in  the 
Constitution  does  not  extend  to  public  but  only 
to  private  corporations.  Its  terms,  however, 
are  comprehensive,  explicit  and  unambiguous. 
They  express,  with  a  distinctness  and  force 
which  to  my  mind  is  irresistible,  an  intention 
to  include  all  corporations,  whether  public  or 
private.  Nor  is  anything  to  be  found  in  other 
parts  of  the  instrument  tending  in  the  remotest 
degree  to  qualify  the  language,  or  restrain  the 
universality  of  its  application.  What  right, 
then,  have  we,  who  are  obligated  to  maintain 
the  Constitution,  to  recognize  and  act  upon  an 
exception'which  its  framershave  virtually  told 
us  they  designed  to  exclude  ;  to  interpolate 
words  which  they  have  omitted,  or  subvert  the 
plain  meaning  of  those  they  have  introduced? 
At  the  period  of  the  adoption  of  the  Constitu- 
tion, and  for  a  long  time  previous,  there  were 
in  this  State  public  corporations  as  well  as  pri- 
vate— a  fact  familiar  to  every  member  of  the 
Convention.  If  they  had  intended  to  exclude 
public  corporations  from  the  operation  of  the 
section  under  consideration,  they  knew  how  to 
express  that  intention,  and  would  have  done  so. 

It  was  said,  in  argument,  that  public  corpo- 
rations, such  as  cities  and  villages,  are  neither 
within  the  object,  intent  or  mischief  of  this 
provision  of  the  Constitution ;  and  it  was  asked, 
whether  such  was  the  case  with  respect  to  towns 
and  counties  ?  These,  however,  were  not  cor- 
porations at  the  time  of  the  adoption  of  the 
Constitution  ;  nor  are  they  corporations  even 
now,  in  the  proper  sense  of  that  term.  They 
are  only  quasi  corporations,  and  were  made 
such  by  the  Revised  Statutes.  See,  Revisers' 
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Notes,  8  R.  8.,  482,  490  ;  2  Kent.  Com.,  278  ; 
Jackson  v.  Hartwell.  8  Johns.,  422;  Hombeck  v. 

Westbrook,  9  *Id. ,  78.  I  am  aware  of  the  [*31Ml 
case  of  N.  Hempntead  v.  Hempstead,  1  Hopk 
Ch.,  288,  in  which  Chancellor  Sandford  said, 
that  the  towns  of  this  State  were  bodies  politic 
of  a  special  character,  with  limited  powers ; 
and  that,  as  such,  they  had  capacity  to  hold 
property.  But  his  opinion  goes  no  further  than 
to  maintain,  that  where  lands  are  granted  to  a 
town,  by  patent  from  the  sovereign  source  of 
power,  such  patent  creates  it  a  body  politic  for 
the  purpose  of  holding  and  managing  the  lands. 
Previous  to  the  Revised  Statutes  it  was  repeat- 
edly adjudged  that  towns  and  counties,  assuch, 
were  not  corporations.  Accordingly,  in  Jack- 
»on  v.  Cory,  8  Johns.,  885,  it  was  held,  that  the 
people  of  a  county,  not  being  a  corporate  body 
known  to  the  law  could  not  take  by  grant  from 
an  individual.  The  same  thing  was  virtually 
held  in  the  subsequent  case  of  Hornbeck  v. 

Westbrook,  9  Johns.,  73,  with  respect  to  a  grant 
to  the  people  of  a  town.  As  towns  and  coun- 
ties, therefore,  were  not  even  corporations  sub 
modo,  at  the  time  of  framing  the  Constitution, 
it  is  impossible  that  any  argument  applicable 
to  the  present  case  can  be  derived  from  the 
supposed  inconvenience  of  subjecting  them  to 
the  influence  of  the  clause  in  question. 

The  learned  Chief  Justice  of  the  Supreme 
Court  in  People  v.  Morris,  13  Wend.,  325,  and 
again  in  People  v.  Mayor,  etc.,  of  N.  Y.,  25- 
Wend.,  684,  has  stated  the  distinction  between 
public  and  private  corporations.  In  the  latter 
case,  he  said,  that  a  public  corporation  relates 
exclusively  to  the  public  concerns  of  the  corpo- 
rators, and  "is  the  embody ment  of  political 
power  for  the  purposes  of  public  government;" 
while  a  private  corporation,  he  further  ob- 
served, "relates  to  the  private  rights  and  inter- 
ests of  the  corporators" etc.  It  may  be  admitted 
that  public  corporations  are  not  only  useful  in- 
struments for  the  local  government  of  dense 
populations,  but  that  they  are  in  most  cases  en- 
tirely unobjectionable.  This  admission  how- 
ever, does  not  advance  us  one  step  in  the  dem- 
onstration that  they  are  not  within  the  meaning 
or  the  two  third  clause  in  the  Constitution. 
The  phraseology  of  that  clause  *is  so  [*3O7 
clear,  and  at  the  same  time  so  broad,  that  no 
one  pretends  it  does  not  embrace  public  as  well 
as  private  corporations.  Upon  what  principle, 
then,  are  we  authorized  to  say  that  the  intent 
was  different  from  what  the  words  themselves- 
plainly  import  ?  How  can  we  know  but  that 
some  members  of  the  Convention  were  unfriend- 
ly to  the  general  course  of  previous  legislation 
in  regard  to  the  chartering  of  cities  and  vil- 
lages ;  and,  therefore,  intended  to  subject  all 
future  legislation  on  that  subject  to  the  influ- 
ence of  this  fundamental  law?  They  may  have 
thought  some  such  restraint  upon  the  Legisla- 
ture was  important  to  protect  the  people  of  the 
country  towns  from  certain  extraordinary  pow- 
ers usually  granted  to  municipal  corporations; 
as,  for  example,  the  power  of  regulating  the 
markets,  thus  enabling  them  to  interfere  with 
the  freedom  of  trade. 

But  it  appears  from  the  debates  in  the  Con- 
vention, that  the  framers  of  the  Constitution 
adopted  the  clause  in  question  with  the  distinct 
understanding  that,  as  it  now  stands,  it  would 
embrace  public  corporations.  To  the  objection 
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there  made  that  the  clause,  in  terras,  required 
a  vote  of  "two  thirds  of  the  Legislature  to  in- 
corporate a  village,  bridge  or  turnpike,"  it  was 
answered,  that  "two  thirds  would  never  be 
want  ing  to  incorporate  a  village  or  a  turnpike;" 
whereupon  an  amendment  limiting  the  clause 
to  "bank  or  moneyed  institutions,"  which  had 
been  previously  proposed,  was  withdrawn,  and 
the  section  in  its  present  form  unanimously 
adopted.  Carter  &  Stone,  Debates  in  Conv., 446. 
Thus  we  are  furnished  with  unequivocal  af- 
firmative evidence  that  the  framersof  the  Con- 
stitution intended,  not  to  exclude  public  corpo- 
rations, but  to  include  them. 

If  it  be  allowed  us  to  disregard  the  plain 
language  of  the  Constitution,  and  to  go  out  of 
it  in  search  of  some  conjectural  intent  of  its 
framers  which  the  words  themselves  do  not  ex- 
press, we  should  be  giving  to  the  clause  under 
consideration  too  broad  a  construction,  in  the 
opinion  of  many,  were  we  to  declare  even  that 
it  includes  all  private  corporations.  The  mis 
chief  intended  to  be  guarded  against,  it  has 
398*]  been  said,  was  *the  too  rapid  multipli- 
cation of  bank  charters,  and  the  legislative  cor- 
ruption which  their  creation  induced.  Now, 
following  the  guidance  of  those  who  entertain 
this  opinion,  we  should,  perhaps,  be  bound  to 
give  such  a  construction  to  the  provision  as 
would  exclude  from  its  influence  every  private 
corporation  except  those  authorized  to  carry  on 
the  business  of  banking.  And  thus,  not  only 
public  corporations,  but  also  all  turnpike, 
bridge,  canal,  railroad,  religious,  insurance, 
manufacturing  literary  and  eleemosynary  cor- 
porations, would  be  excluded  from  the  opera- 
tion of  this  clause  of  the  Constitution  ;  yet  all 
these  are  private,  except  literary  and  eleemosy- 
nary corporations,  and  even  they  are  so  when 
founded  and  endowed  by  private  benefactors. 
2  Kent,  Com.,  275.  4th  ed.  It  requires  no  gift 
of  prophecy  to  foretell  the  results  which  must 
flow  from  such  a  course  of  adjudication  by  this 
court.  Already  have  we,  by  lending  too  un- 
guarded an  ear  to  arguments  in  favor  of  a  lati- 
tudinarian  mode  of  interpreting  the  Constitu- 
tion, struck  out  from  the  operation  of  the  two 
third  clause,  the  identical  corporations  which 
are  now  admitted  by  every  one  to  be  within 
the  evil  intended  to  be  remedied.  The  case  of 
Warner  v.  Beers,  23  Wend. ,  103,  consummated 
this  judicial  miracle  ;  and  if,  countenancing 
another  of  these  untoward  attempts  to  free  the 
Legislature  from  the  restraints  of  fundamental 
law,  we  declare  in  the  present  case  that  all  pub- 
lic corporations  are  also  to  be  excluded  from 
the  operation  of  the  section,  it  may  as  well  be 
pronounced  a  dead  letter  at  once.  For  one,  I 
cannot  consent  to  "palter  in  a  double  sense" 
with  any  part  of  the  Constitution  ;  especially 
not  with  the  section  under  consideration. 
Through  no  agency  of  mine  shall  it  be  made 
to  "keep  the  word  of  promise  to  the  ear,  and 
break  it  to  the  hope."  I  trust  that,  in  reference 
to  the  present  case,  this  court  will  not  hesitate 
to  array  itself  in  favor  of  the  old  and  revered 
doctrine  of  strict  construction — the  only  sound 
and  safe  doctrine  for  the  governance  of  either 
judges  or  legislators.  If  courts  are  allowed  to 
depart  from  it,  and  venture  upon  the  perilous 
399*]  *experiment  of  substituting,  for  the 
clear  language  of  the  instrument,  their  own 
notions  of  what  it  ought  to  have  been  or  what 
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its  framers  intended,  there  will  be  an  end  of 
written  Constitutions,  and  of  all  attempts  to 
fix  limits  to  legislative  and  judicial  power. 

In  this  case,  it  appears  to  me,  there  can  be 
no  room  for  doubt,  either  as  to  the  meaning  of 
the  words  used  in  the  Constitution  or  as  to 
the  intention  of  its  framers.  And  to  confirm  the 
views  already  expressed,  I  will  add,  that  the 
entire  current  of  legislative  precedent  since  the 
Constitution  went  into  effect,  has  been  against 
the  doctrine  I  have  been  combating.  I  do  not 
now  recollect  an  instance,  during  the  period  of 
my  connection  with  either  branch  of  the  Leg- 
islature, where,  on  a  bill  creating  or  altering 
the  charter  of  a  city  or  village,  the  question  on 
its  final  passage  was  not  put  as  upon  a  two- 
third  bill.  Some  cases  may  have  arisen  where 
it  was  questioned  whether  the  bill  did,  in  fact, 
purport  to  alter  the  charter  of  a  body  public 
or  corporate;  and  if  the  conclusion  arrived  at 
was  that  it  did  not,  it  was  probably  treated  as 
a  majority  bill.  There  have  been  general  stat- 
utes passed  in  this  manner,  affecting  all  per- 
sons, as  well  natural  as  artificial  ;  e.  g. ,  tax 
laws,  and  laws  regulating  the  internal  police 
of  the  State-.  But  no  case  has  occurred  under 
the  new  Constitution  where  a  bill  has  been 
passed  as  a  majority  bill,  on  the  concession  be- 
ing made  that  it  proposed  either  to  create,  con- 
tinue, alter  or  renew  any  particular  public  cor- 
poration. 

If,  as  has  been  contended  in  the  present  case, 
the  Act  of  May  14,  1840,  does  not  take  away 
the  right  of  Aldermen  of  the  City  of  N.  Y.  to 
sit  as  judges  of  the  Court  of  General  Sessions, 
then  there  has  been  no  usurpation  by  the 
plaintiff  in  error.  But  if  otherwise,  then  the 
Act  is  void,  because  it  did  not  receive  the  as- 
sent of  two  thirds  of  the  members  elected  to 
each  branch  of  the  Legislature.  In  either  view, 
the  plaintiff  in  error  is  entitled  to  judgment, 
and  the  judgment  of  the  Supreme  Court  should 
be  re  versed. 

*Franklin,  Senator.  The  26th  sec-  [*4OO 
tion  of  the  charter  of  the  City  of  N.  Y.,  granted 
in  1730,  confers  upon  aldermen  the  right  of 
acting  as  members  of  the  Court  of  General  Ses- 
sions of  the  Peace,  by  the  following  grant : 
"  And  further,  we,  of  our  special  grace,  cer- 
tain knowledge,  and  mere  motion,  have  given, 
granted,  ratified  and  confirmed,  and  by  these 
presents  do,  for  us,  our  heirs  and  successors, 
give,  grant,  ratify  and  confirm  unto  the  said 
Mayor,  Aldermen  and  Commonalty  of  the  City 
of  New  York,  and  to  their  successors  forever, 
etc.,  that  they,  the  said  mayor,  deputy-mayor, 
recorder  and  aldermen  of  the  said  city,  for  the 
time  being,  or  any  four  or  more  of  them 
(whereof  we  will  the  mayor  or  deputy-mayor, 
or  the  recorder  of  the  said  city,  for  the  time  be- 
ing, to  be  one),  shall  and  may  forever  hereafter 
hold  and  keep  four  courts  of  General  Sessions 
of  the  Peace  in  and  for  the  said  City  and  Coun- 
ty of  New  York."  In  pursuance  of  this  au- 
thority, and  by  virtue  of  several  subsequent 
Acts  of  the  Legislature,  the  aldermen  have  ex- 
ercised the  power  conferred,  and  have  sat  as 
judges  of  the  Court  of  General  Sessions  of  the 
Peace,  until  the  passage  of  the  Act  May  14, 
1840.  The  first  section  of  that  Act  declares, 
that  the  Court  of  General  Sessions  shall  here 
after  be  held,  and  all  the  powers  thereof  exer- 
cised, by  the  recorder,  and  two  judges  to  be 

801 


400 


COUBT  OF  ERRORS,  STATE  OK  NEW  YORK. 


1842 


appointed  by  the  Governor  and  Senate.  This 
infringes  upon  the  powers  of  the  aldermen 
granted  to  them  under  the  charter,  and  by  im- 
plication repeals  that  section  of  it  to  which  I 
have  referred.  The  charter  and  the  Act  being 
inconsistent  with  each  other,  they  cannot  stand 
together  ;  and  a  fair  construction  of  the  lan- 
guage of  the  Act  clearly  indicates  the  design 
of  the  Legislature  to  alter  the  entire  organiza- 
tion of  the  court,  and  to  exclude  the  aldermen 
from  acting  as  members  thereof.  For,  had  it 
been  the  intention  to  continue  the  aldermen  as 
members  of  the  court,  the  above  provision  of 
the  charter  would  have  been  embraced  in  the 
Act ;  but  a  failure  to  do  so,  necessarily,  and 
by  all  the  rules  of  construction,  excludes  them 
from  acting  in  that  capacity. 

That  the  City  of  N.  Y.  is  a  public  corpo- 
ration and,  as  such,  subject  to  the  control  of 
4O1*]  the  Legislature,  cannot  be*questioned. 
The  antiquity  of  its  charter,  it  having  been 
granted  by  royal  authority  prior  to  the  Revo- 
lution, confers  upon  the  corporation  no  greater 
privileges  or  rights  than  if  its  charter  were  of 
more  modern  enactment ;  and  it  must,  there- 
fore, be  governed  by  the  same  rules  of  con- 
struction, controlled  by  the  same  legislative 
proceedings,  and  guarded  and  protected  by  the 
Constitution  with  as  much  care,  as  those  which 
have  been  granted  since  the  adoption  of  that 
Constitution. 

The  9th  section  of  the  7th  article  of  the  Con- 
stitution declares,  that  "The  assent  of  two 
thirds  of  the  members  elected  to  each  branch 
of  the  Legislature  shall  be  requisite  to  every 
bill,  creating,  continuing,  altering  or  renewing 
any  body  politic  or  corporate."  But  it  is  said 
that  the  Act  of  May  14,  1840,  does  not  come 
within  the  provisions  of  the  Constitution  re- 
quiring a  two  third  vote,  and  that  a  majority 
was  sufficient  to  pass  the  same.  It  is  no  doubt 
true,  as  was  urged  upon  the  argument  of  this 
case,  and  as  was  observed  by  several  Senators 
in  the  case  of  Warner  v.  Beers,  23  Wend., 126, 
and  by  the  Chief  Justice  of  the  Supreme  Court 
in  People  v.  Morris,  13  Id.,  325,  and  People  v. 
Mayor,  etc. ,  25  Id. ,  680,  that  the  main  and  prom- 
inent evil  intended  to  be  guarded  against  by 
the  Convention  which  framed  the  Constitution, 
was  the  great  accumulation  of  private  corpo- 
rations and  particularly  of  banks  and  insur- 
ance companies.  But  the  plain  and  compre 
hensive  language  of  the  section  does  not,  in 
my  judgment,  justify  us  in  confining  it  to  so 
narrow  a  limit ;  for  if  there  is  any  power  in 
language  to  'convey  ideas,  the  section  under 
consideration  is  so  clearly  and  forcibly  ex- 
pressed, that  he  who  runs  may  not  only  read 
but  understand.  If  it  were  the  intention  of 
the  framers  of  the  Constitution  to  exclude  pub- 
lic corporations  from  the  operation  of  this  sec- 
tion, and  to  leave  them  to  be  controlled  at  the 
pleasure  of  a  bare  majority  of  a  quorum  of 
each  House,  would  they  have  declared  that  ev- 
ery bill  creating,  continuing,  altering  or  re- 
newing any  body  politic  or  corporate,  should 
require  the  assent  of  two  thirds  of  the  mem- 
bers elected  to  each  branch  of  the  Legislature? 
4O2*]  *The  debates  in  the  Convention  which 
framed  the  Constitution  show,  moreover,  that 
this  subject  was  distinctly  brought  before  that 
body  in  the  course  of  the  discussion  had  upon 
the  section  in  question,  and  formally  passed 
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upon.  On  referring  to  Carter  and  Stone,  De 
bates  in  Convention,  p.  446,  it  will  be  seen, 
that  when  the  report  of  the  committee  contain- 
ing this  clause  came  up  for  consideration,  not 
only  was  it  suggested  that  the  provision  would 
embrace  public  as  well  as  private  corporations, 
but  a  proposition  was  actually  submitted  to 
amend,  by  adding  after  the  word  "any,"  the 
words  "  bank  or  moneyed  institution  ;"  thus 
confining  its  operation  to  this  particular  class 
of  corporations.  It  was  urged  then,  as  it  hag 
been  in  this  case,  that,  as  the  section  stood,  it 
would  require  two  thirds  of  the  members  of 
each  branch  of  the  Legislature  to  incorporate 
a  village,  bridge  or  turnpike.  But  it  was  an- 
swered that  two  thirds  would  never  be  want- 
ing to  incorporate  a  village  or  a  turnpike,  and 
the  proposed  amendment  was  thereupon  with- 
drawn ;  thereby  showing  clearly  to  my  mind 
that  the  Convention,  while  they  were  anxious 
to  throw  restrictions  around  the  increase,  and 
at  that  time  alarming  increase,  of  moneyed 
corporations,  were  at  the  same  time  desirous 
to  guard  and  protect  all  incorporated  institu- 
tions from  any  alteration  of  their  chartered 
rights,  except  in  cases  where  those  alterations 
were  of  so  clear  and  palpable  a  character  as  to 
satisfy  the  minds  of  two  thirds  of  the  members 
elected  to  the  Legislature  that  they  should  be 
made. 

But  in  construing  this  clause  of  the  Consti- 
tution, we  must  be  governed  by  those  settled 
and  fixed  rules  which  have  been  established 
by  our  courts  in  reference  to  the  construction 
of  statutes,  etc.  What  then  are  those  rules? 
Dwarris,  in  treating  upon  this  subject,  says 
that,  in  the  exposition  of  a  statute,  the  leading 
clue  to  the  construction  to  be  made,  is  the  in- 
tention of  the  Legislature,  and  that  may  be 
discovered  from  different  signs.  As  a  pri- 
mary rule,  it  is  to  be  collected  from  the  words; 
and  when  the  words  are  not  explicit,  it  is  to 
be  gathered  from  the  occasion  and  necessity  of 
the  law,  these  being  the  causes  which  moved 
j  *the  Legislature  to  enact  it.  Dwarr.  [*4O3 
!  Slat.,  693.  The  rule  adopted  by  Ld.  Coke  was, 
|  first  to  consider  the  true  import  of  the  words 
!  themselves,  and  then  to  refer  to  the  old  books 
and  authors  that  wrote  soon  after  the  passing 
of  the  law.  "Great  regard."  hesays,  "ought, 
in  construing  a  statute,  to  be  paid  to  the  con- 
struction which  the  sages  of  the  law  who  lived 
about  the  time,  or  soon  after  it  was  made, 
put  upon  it,  because  they  were  best  able  to 
judge  of  the  intention  of  the  makers  at  the 
time  when  the  same  was  made."  2  Inst.,  11, 
136,  181.  Judge  Story  says:  "The  first  and 
fundamental  rule  in  the  interpretation  of  all 
instruments  is  to  construe  them  according  to 
the  sense  of  the  terms,  and  the  intention  of  the 
parties;"  1  Story,  Com.  Const.,  883;  and  Black- 
stone  says  the  intention  of  the  law  is  to  be 
gathered  from  the  words,  the  context,  the  sub- 
ject-matter, the  consequences  and  the  effects, 
or  the  reason  and  spirit  of  the  law.  1  Bl.  Com., 
59,  60. 

Applying,  then,  these  general  principles  to 
the  case  now  under  review,  we  have  in  the  first 
place  the  words  of  the  Constitution,  which  are 
as  general  as  the  language  can  furnish;  for  the 
words  "every"  and  "any"  cannot  be  made  to 
signify  "some,"  to  the  exclusion  of  others,  but 
must  be  taken  in  their  common  acceptation, 
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and  according  to  the  meaning  which  is  usually 
attached  to  them.  Thus  interpreted,  they  ad- 
mit of  but  one  application,  and  must  apply 
and  have  reference  to  every  species  of  cor- 
porations, whether  public  or  private.  Again; 
if  the  words  were  of  doubtful  construction,  the 
intention  of  the  Convention  is  evident  from  the 
debates  upon  this  particular  clause  of  the  Con- 
stitution, to  which  I  have  referred,  and  that 
must  be  regarded  as  one  of  the  signs  by  which 
we  must  be  governed  in  its  construction.  The 
sense  of  the  terms  and  the  intention  of  the 
parties  are  to  my  mind  clearly  evident  from 
the  views  which  I  have  already  taken,  and 
fullv  justify  the  conclusion  that  the  Act  of 
1840  was  of  that  character  which  required  the  ! 
assent  of  two  thirds  of  the  members  elected  to  ' 
4O4:*]  *both  Houses  of  the  Legislature.  That 
such  has  been  the  construction  put  upon  it  by 
the  framers  of  our  laws,  is  evident  from  the 
fact  that  from  the  time  of  the  adoption  of  the 
Constitution  in  1822,  down  to  the  present, 
most  of  the  Acts  similar  in  character  to  the  one 
now  under  consideration  have  been  passed  in 
accordance  with  this  view  of  the  Constitution; 
and  the  exceptions  only  serve  to  establish  the 
generality  of  the  rule. 

One  of  the  points  submitted  by  the  plaintiff 
in  error  was  that  the  Act  of  May  14,  1840,  was 
not  certified  in  the  printed  volume  published 
by  the  state  printer,  nor  in  the  original,  to 
have  been  passed  by  the  assent  of  two  thirds 
of  each  House;  and  that,  in  point  of  fact,  as 
appears  by  the  journal,  it  was  passed  in  each 
House  by  a  less  vote.  In  order  to  determine 
this  fact,  it  becomes  necessary  to  resort  to  other 
evidence  than  that  which  the  printed  volume 
affords;  for,  in  consequence  of  the  form  in 
which  the  statutes  are  printed,  it  does  not  ap- 
pear whether  it  was  passed  as  a  two  thirds  or 
majority  bill.  I  have  been  unable  to  find  any 
cases  in  our  own  courts  having  a  bearing  upon 
this  point,  or  indicating  the  manner  in  which 
this  proof  ought  to  be  made,  except  the  inci- 
dental opinions  expressed  by  several  Senators 
in  the  case  of  Warner  v.  Beers.  But  Oh.  J. 
Pratt  held,  in  Bex  v.  Jeffries,  1  Str.,  446,  that 
it  was  competent  to  examine  the  Parliament 
rolls  to  correct  an  error  in  the  printed  copy  of 
the  statutes;  and  Ld.  Mansfield  held  a  similar 
doctrine  in  the  case  of  Rex  v.  Bobotham,  3 
Burr.,  1472.  If,  then,  the  original  Acts  of 
Parliament  could  be  resorted  to  and  read  at 
the  bar,  for  the  purpose  of  correcting  clerical 
or  other  errors  in  the  printed  copy,  I  see  no 
reason  why  a  similar  practice  ought  not  to  be 
sanctioned  for  any  other  purpose.  Judges  are 
bound  to  take  notice  of  a  general  law,  and  it  is 
their  province  to  determine  whether  it  be  a 
statute  or  not;  for,  as  against  a  general  statute, 
nul  tiel  record  cannot  be  pleaded,  but  it  must 
be  tried  by  the  judges  who  are  to  inform  them- 
selves in  the  best  way  they  can;  and  if  there 
be  any  difficulty  or  uncertainty,  they  are  to 
make  use  of  ancient  copies,  transcripts,  books, 
4O5*]  pleadings.  *or  any  other  memorial,  for 
that  purpose.  Dwarr.  Stat.,  630,  631.  It  is 
declared  by  the  Revised  Statutes  that  "No  bill 
shall  be  deemed  to  have  been  passed  by  the 
assent  of  two  thirds  of  the  members  elected  to 
each  House,  unless  so  certified  by  the  presid- 
ing officer  of  each  House;"  1  R.  S. ,  156,  sec. 
3  of  tit.  4;  and  for  the  purpose  of  ascertaining 
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whether  the  Act  in  question  was  so  passed,  it 
becomes  necessary  to  resort  to  the  original  bill 
on  file  in  the  office  of  the  Secretary  of  Stale, 
upon  an  inspection  of  which  it  will  appear  to 
be  certified  in  the  usual  form  of  majority  bills. 
So  also  by  the  Senate  Journal  of  1840,  pp.  123, 
124,  and  the  Assembly  Journal  of  the  same 
year,  p.  1466,  it  appears  that  only  half  of  the 
Senators,  and  less  than  half  of  the  members 
elected  to  the  Assembly,  voted  for  the  bill  upon 
its  final  passage.  This  certainly  is  as  good  evi- 
dence as  the  nature  of  the  case  will  admit  of 
and,  in  my  judgment,  is  sufficient  to  settle  the 
question  that  this  bill  was  not  passed  by  "the 
assent  of  two  thirds  of  the  members  elected  to 
each  branch  of  the  Legislature." 

From  the  best  examination,  therefore, which 
I  have  been  able  to  give  to  this  case,  I  have  ar- 
rived at  the  conclusion  that  the  Act  of  May 
14,  1840,  on  its  true  construction,  does  by  im- 
plication abrogate  those  parts  of  the  city  char- 
ter and  legislative  Acts  which  empower  the 
aldermen  to  sit  as  judges  of  the  Court  of  Gen- 
eral Sessions;  that  it  comes  within  the  spirit 
and  true  intent  and  meaning  of  the  9th  section 
of  the  7th  article  of  the  Constitution,  and  con- 
sequently required  "the  assent  of  two  thirds 
of  the  members  elected  to  each  branch  of  the 
Legislature;"  and  that,  not  having  received 
such  constitutional  vote,  it  is  void.  I  am  of 
opinion,  therefore,  that  the  judgment  of  the 
Supreme  Court  should  be  reversed. 

Scott,  Senator.  The  principle  on  which 
the  decision  of  the  Supreme  Court  rests,  does 
not  distinctly  appear.  Mr.  «7.  Cowen  says: 
"Were  I  clear  that  the  power  of  Alderman 
Purdy  to  sit  as  a  judge  in  the  Court  of  General 
Sessions,  might  be  considered  strictly  a  cor- 
porate right,  within  article  7,  section  9  of  the 
Constitution,  whether  such  right  were  [*4<M> 
public  or  private,  I  might  require  still  further 
time,  or  perhaps  assent  at  once  to  the  conclu- 
sion that  the  Act  of  1840  did  not  affect  his 
power,  for  want  of  a  two  third  vote.  Such  a 
vote  is  required  for  altering  any  body  politic 
or  corporate."  He  agrees  with  Mr.  J.  Bron- 
son,  that  a  two  third  vote  is  required  for  alter- 
ing any  body  politic  or  corporate;  and  differs 
from  the  opinion  of  Ch.  J.  Nelson,  as  expressed 
in  the  case  of  People  v.  Morris,  13  Wend.,  325, 
who  holds  that  the  concluding  clause  of  the 
9th  section  of  the  7th  article  of  the  Constitu- 
tion applies  to  private  corporations  only.  Mr. 
J.  Bronson  says  the  Supreme  Court  has  never 
decided  that  the  Constitution  did  not  extend 
to  public  corporations;  that  this  was  merely 
the  opinion  of  the  Chief  Justice,  for  which  the 
court  was  not  responsible.  Mr.  J.  Cowen  dif- 
fers entirely  from  both  the  other  judges,  and 
puts  his  opinion  on  the  ground  that  the  power 
of  holding  the  Court  of  General  Sessions  is  not 
a  corporate  right  and,  therefore,  not  within 
that  clause  of  the  Constitution  which  requires 
a  two  third  vote.  A  majority  of  the  court, 
however,  agree  to  oust  Alderman  Purdy  from 
the  Bench:  one  of  the  judges,  upon  the  inter- 
pretation of  corporate  rights,  and  the  other, 
upon  the  interpretation  of  the  Constitution; 
neither  having  a  majority  of  the  court  to  sus- 
tain him.  I  propose  to  consider  both  grounds. 

Bodies  politic,  bodies  corporate  corpora  cor- 
porata,  or  corporations,  are  artificial  persons, 
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of  which  there  la  a  great  variety  subsisting  for 
the  advancement  of  religion,  of  learning  and 
of  commerce;  created  to  preserve  entire  and 
forever  those  rights  and  immunities,  which,  if 
granted  only  to  those  individuals  composing 
the  body  corporate,  would,  upon  their  death, 
be  utterly  lost  and  extinct.  1  Bl.  Com.,  467, 
Chit.  ed.  Perpetual  succession  is  the  main  ob- 
ject to  be  attained  by  their  creation;  for,  says 
Blackstone.  as  all  personal  rights  die  with  the 
person,  and  as  the  necessary  forms  of  invest- 
ing a  series  of  individuals,  one  after  another, 
with  the  same  identical  rights,  would  be  very 
inconvenient  if  not  impracticable,  it  has  been 
4O7*]  *found  necessary  to  constitute  artificial 
persons.  Id.  Corporate  powers  are  corporate 
rights,  depending  upon  the  grant,  and  are  as 
various  as  individual  rights.  Corporate  rights, 
whether  the  corporation  be  sole  or  aggregate, 
lay  or  ecclesiastical,  public  or  private,  are  noth- 
ing more  than  individual  rights  incorporated. 
Certain  lay  corporations  are  created  for  the 
good  government  of  towns  or  particular  dis- 
tricts; Id.,  471;  and  it  has  been  usual  to  grant, 
in  charters  to  these  corporations,  divers  fran- 
chises, as  waifs  and  estrays,  deodands,  courts 
and  cognizance  of  pleas,  markets,  etc.  Jac.  L. 
Die.,  tit.  Corporation. 

The  notion  of  corporate  rights  cannot  be  con- 
fined to  the  narrow  ground  of  the  necessary  in- 
cidents growing  out  of  a  general  Act  of  in- 
corporation; such  as  the  right  to  have  perpetual 
succession,  to  sue  and  be  sued,  to  grantor  take 
by  grant  in  the  corporate  name,  to  have  a  com- 
mon seal,  to  make  by-laws,  etc.  If  these  are 
the  "strict  corporate  rights"  intended  to  be 
embraced  by  the  Constitution,  then  I  cannot 
see  why  every  clause  of  a  charter,  not  within 
this  definition,  for  whatever  purpose  inserted, 
may  not  be  altered  or  amended  by  a  majority 
vote.  Upon  this  construction  of  the  Constitu- 
tion, the  capital  of  banks  may  be  reduced  or 
extended,  the  dimensions  of  railroads  and 
canals,  their  location,  or  the  time  fixed  for 
their  completion,  may  be  altered,  and  all  the 
usual  provisions  embraced  in  charters,  speci- 
fying the  very  end  and  design  of  the  corpora- 
tion, may  be  amended  by  a  majority  vote;  thus 
removing  the  check  provided  by  the  Constitu- 
tion against  the  creation,  alteration  or  contin- 
uance of  any  corporation  except  by  a  two  third 
vote. 

The  Act  to  amend  the  Charter  of  the  City  of 
N.  Y.,  passed  in  1830,  declares,  that  "  Such 
parts  of  the  charter  of  the  city,  etc.,  and  of  the 
several  Acts  of  the  Legislature  amending  the 
same,  as  are  not  inconsistent  with  the  provis- 
ions of  this  law,  shall  not  be  construed  as  re- 
pealed, modified  or  in  any  manner  affected 
thereby;  but  shall  continue  and  remain  in  full 
force  Sess.  L.  of  1880,  p.  129,  sec.  26.  The 
old  charter  would  have  remained  in  force 
though  no  such  provision  had  been  made;  for 
4O8*]  *it  is  well  settled  that  a  new  charter 
dots  not  merge  or  extinguish  any  of  the  ancient 
privileges  of  the  old  charter.  Haddock's  case, 
T.  Raym.,  435,  439. 

The  Montgomerie  Charter  was  confirmed  by 
the  Colonial  Legislature  in  1732,  Kent.  Charter, 
p.  97.  and  also  by  the  Constitution  of  1777, 
sec.  36,  and  was  further  confirmed  by  the  new 
Constitution  of  1821,  which  declares  that  noth- 
ing therein  contained  shall  annul  any  charters 
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to  bodies  politic  and  corporate,  made  by  the 
King  of  Great  Britain  or  his  predecessors,  or 
by  persons  acting  under  their  authority,  before 
October  14,  1775.  Const,  of  N.  Y.,  art,  7,  sec. 
14.  By  the  Montgomerie  Charter,  the  City  of 
N.  Y.  is  recognized  as  an  ancient  city,  and  the 
citizens  as  a  body  politic  and  corporate,  by  the 
name  of  the  Mayor,  Alderman  and  Commonal- 
ty of  the  City  of  N.  Y.;  and,  after  confirming 
the  ancient  powers,  it  grants  to  the  corporation 
itself,  by  the  name  of  the  Mayor,  Aldermen 
and  Commonalty  of  the  City  of  N.  Y.,  and  to 
their  successors  forever — not  to  the  aldermen 
or  any  one  of  them;  that  "The  said  mayor, 
deputy- mayor,  recorder,  and  aldermen  of  the 
said  city,  for  the  time  being,  or  any  four  or 
more  of  them  (whereof  we  will  the  mayor,  or 
deputy-mayor,  or  recorder  of  the  said  city,  for 
the  time  being,  to  be  one),  shall  and  may  for- 
ever hereafter  hold  and  keep  four  Courts  of 
General  Sessions  of  the  Peace,  in  and  for  the 
said  City  and  County  of  N.  Y.,  to  begin  at 
certain  times  in  the  year,  to  wit:"  etc.  See, 
Kent,  Charter,  pp.  68,  69,  sec.  26.  The  power 
thus  given  is  clearly  a  corporate  right;  and  the 
words  used  in  granting  it  are  essentially  the 
same  as  in  that  clause  ot  the  charter  conferring 
legislative  power,  which  provides  that  the 
mayor  or  recorder,  with  four  or  more  alder- 
men, and  four  or  more  assistants  of  the  said 
city,  for  the  time  being,  shall  be  forever  called 
the  Common  Council  of  the  City  of  N.Y.,  etc., 
and  shall  have  power  to  make  and  form  all 
such  laws,  etc.  Id.,  p.  54,  sec.  14.  In  both 
cases  the  grant  is  to  the  corporation;  some  of 
the  corporators  being  named  to  exercise  the 
powers.  I  am  at  a  loss  to  perceive  why  the 
power  given  to  the  corporation  *to  hold  [*4  O9 
a  court,  through  the  mayor,  deputy  mayor,  re- 
corder and  aldermen,  should  be  construed  as 
not  being  a  corporate  right;  while  the  power 
granted  to  the  corporation  to  legislate,  through 
the  mayor,  recorder, aldermen  and  assistants,  is 
decided  to  be  a  corporate  right.  The  power  to 
hold  a  court,  given  to  a  corporation,  is  as  much 
a  franchise,  as  the  right  to  hold  a  legislative 
session. 

The  Act  of  May  14,  1840, prohibits  the  Alder- 
men of  the  City  of  N.  Y.  from  sitting  as  judges 
of  the  Court  of  General  Sessions; and,  if  valid, 
alters  the  charter.  Yet  we  are  told  by  Mr.  J. 
Cowen,  that  no  attempt  is  made  by  statute  to 
abolish  the  office  of  aldermen,  or  to  diminish 
his  powers  as  such.  But,  I  ask,  are  not  his 
office  and  powers  prescribed  by  the  charter? 
Can  he  be  deprived  of  his  seat  on  the  Bench, 
any  more  than  of  his  seat  in  the  Common 
Council,  without  diminishing  his  powers  or 
abolishing  his  office?  The  powers  conferred 
on  the  aldermen  are  grants  of  power  to  the 
corporation;  and,  in  this  point  of  view,  it  is 
immaterial  what  belongs  to  the  office  of  alder- 
man as  such.  It  is  enough  that  he  is  one  of 
the  corporate  officers.  An  abridgment  of  his 
power  will  abridge  that  of  the  corporation,  be- 
cause the  latter  cannot  exercise  its  corporate 
functions  but  by  and  through  its  officers. 

The  term  "  alderman"  does  not  import  leg- 
islative more  than  judicial  power.  We  learn 
from  ancient  authorities  that  comes,  aldorman 
and  earl  are  equivalent  words  in  the  Latin, 
Saxon,  and  Danish-Saxon  languages.  In  En- 
gland this  officer  sat  with  the  Bishop  at  the 
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trial  of  causes,  and,  while  the  latter  expound 
ed  the  ecclesiastical,  it  was  the  duty  of  the  for- 
mer to  declare  the  common  law.  Aldermen  sat 
as  justices  of  assize  and  exercised  such  powers 
of  government  as  were  conferred  by  the  char- 
ters of  the  cities  or  towns  where  they  resided 
and,  in  that  character,  took  cognizance  of  civil 
as  well  as  criminal  matters;  at  one  time  admin- 
istering the  laws  which  emanated  from  the 
British  Parliament,  and  at  another  acting  un- 
der the  code  of  the  corporation  laws.  See,  1 
Hume,  Hist.  Eng.  p.  69;  Jac.  L.  Die.,  tit.  Al- 
derman. 

4 1 O*]  *The  general  duties,  says  Blackstone, 
of  all  bodies  politic,  considered  in  their  cor- 
porate capacity,  may,  like  those  of  natural  per- 
sons, be  reduced  to  this  single  one;  that  of  act- 
ing up  to  the  end  or  design  for  which  they 
were  created.  Bl.  Com.,  479,  Chit.  ed.  In  the 
present  instance,  the  "end  or  design  "  is  spec- 
ified in  the  preamble  confirming  the  Charter  of 
1686,  which  declares  the  City  of  N.  Y.  to  be 
an  ancient  city,  and  that  the  citizens  thereof 
have  anciently  been  a  body  politic  and  corpo 
rate,  and  should  hold,  possess  and  enjoy  all 
and  singular  the  rights,  liberties,  franchises, 
privileges  and  advantages,  jurisdiction.courts, 
powers,  offices  and  authorities,  in  the  before 
recited  grants,  which  they  have  held  or  claimed 
by  prescription  or  otherwise,  etc. ;  and  that 
they  shall  be  and  remain  a  free  city.  See,  Kent, 
Charter,  p.  3,  et  seq.  Thus  it  appears  that  one 
of  the  special  and  expressed  designs  of  creat- 
ing the  corporation  in  question  was,  to  confer 
the  power  of  holding  a  Court  of  General  Ses- 
sions of  the  Peace. 

Robertson,  in  his  view  of  the  progress  of  so- 
ciety in  Europe,  says  that  the  forming  of  cities 
into  communities,  corporations  or  bodies  poli- 
tic, and  granting  them  the  privilege  of  munic- 
ipal jurisdiction,  contributed  more,  perhaps, 
than  any  other  cause  to  introduce  regular  gov- 
ernment, police  and  arts,  and  to  diffuse  them 
over  Europe.  The  feudal  government  had  de- 
generated into  a  system  of  oppression.  The 
usurpations  of  the  nobles  were  become  un- 
bounded and  intolerable.  Louis  le  Gros,  in 
order  to  create  some  power  that  might  counter- 
balance these  potent  vassals  who  controlled  or 
gave  law  to  the  Crown,  first  adopted  the  plan 
of  conferring  new  privileges  on  the  towns  sit- 
uated within  his  own  domain.  These  privi- 
leges were  called  charters  of  community,  by 
which  he  enfranchised  the  inhabitants,  abol- 
ished all  marks  of  servitude,  and  formed  them 
into  corporations  or  bodies  politic,  to  be  gov- 
erned by  a  council  and  magistrates  of  their  own 
nomination.  These  magistrates  had  the  right 
of  administering  justice  within  their  own  pre- 
cincts, of  levying  taxes,  etc.  As  soon  as  the 
towns  were  enfranchised,  and  formed  into 
bodies  corporate,  they  became  legal  and  inde- 
411*]  pendent  members  of  the  Constitution, 
and  acquired  all  the  rights  essential  to  free- 
men. See,  1  Rob.  Charles  V.,  pp.  24,  26,  29, 
N.  Y.  ed.  of  1804.  We  here  find  the  reason 
why  our  ancestors,  imbued  with  the  true  spir- 
it of  liberty,  enumerated  the  "taking  away 
[of]  our  charters,"  in  their  list  of  grievances 
against  the  British  Crown  ;  why,  in  framing 
the  old  Constitution,  they  were  so  solicitous  to 
preserve  our  chartered  privileges ;  and  why 
the  framers  of  the  new  Constitution,  in  the 


same  spirit,  advancing  a  step  further,  intro- 
duced the  clause  requiring  a  vote  of  two  thirds 
of  the  Legislature  to  create  or  alter  any  body 
politic  or  corporate. 

It  will  be  seen  that  the  Constitution  makes 
no  distinction,  in  terms,  between  public  and 
private  corporations.  But  it  is  said,  the  ob- 
ject of  the  clause  requiring  a  two  third  vote 
was  to  prevent  the  multiplicity  of  banks.  If 
this  be  so,  why  were  they  not  specially  enu- 
merated, or  an  exception  made  exempting  pub- 
lic corporations  from  the  general  provision  ? 
The  evils  to  be  apprehended  from  the  altera- 
tion of  a  public  corporation  are  far  greater 
than  any  which  would  be  likely  to  flow  from 
altering  a  mere  private  corporation  ;  for  the 
one  would  affect  only  a  few  individuals,  the 
other  a  whole  community.  Hence,  the  inhab- 
itants of  cities  and  towns  have  been  careful  to 
retain  in  all  their  charters  the  recitals  of  their 
ancient  liberties,  franchises  and  free  customs; 
because  they  know  and  understand  the  opera- 
tion of  these  upon  their  interests  and  happi- 
ness. Hence,  also,  it  has  been  the  policy,  in 
territorial  cessions  and  in  conquests,  to  retain 
the  ancient  usages  of  the  people. 

To  my  mind  there  is  much  more  reason 
for  applying  the  two  third  clause  of  the  Consti- 
tution to  public  rather  than  to  private  corpora- 
tions, in  order  to  shield  the  former  against 
sudden  and  arbitrary  encroachments  upon  their 
ancient  customs.  Nothing  appears  to  me  more 
inconsistent  than  that  the  framers  of  the  Con- 
stitution intended  to  allow  the  chartered  rights 
of  a  great  community,  consisting  of  more  than 
300,000  souls  to  be  altered  by  a  bare  majority 
vote;  while  at  the  same  time  they  required  the 
assent  of  two  thirds  of  the  members  elected  to 
each  branch  of  the  Legislature  to  amend  or  al- 
ter *the  incorporation  of  a  petty  turn-  [*412 
pike  or  toll-bridge.  When  we  reflect  that  the 
language  of  the  Constitution  is  free  from  am- 
biguity, the  construction  sought  to  be  put 
upon  it  appears  to  be  still  more  violent. 

Judge  Story  says,  in  speaking  of  the  Consti- 
tution of  the  U.  8.,  and  his  language  is  equal- 
ly applicable  to  our  State  Constitution:  "  The 
people  adopted  the  Constitution  according  to 
the  words  of  the  text  in  their  reasonable  inter- 
pretation, and  not  according  to  the  private  in- 
terpretation of  any  particular  men."  1  Story, 
Com.  Const.,  392,  n.  He  also  remarks:  "Where 
the  words  are  plain  and  clear,  and  the  sense 
distinct  and  perfect  arising  on  them,  there  is 
generally  no  necessity  to  have  recourse  to  oth- 
er means  of  interpretation.  It  is  only  where 
there  is  some  ambiguity  or  doubt  arising  from 
other  sources,  that  interpretation  has  its  prop- 
er office."  Id. ,  p.  384.  "Where  the  words  of 
a  man  express  his  meaning,  plainly,  distinctly 
and  perfectly,  we  have  no  occasion  to  have  re- 
course to  other  means  of  interpretation.  But 
sometimes  a  man's  words  are  obscure ;  some- 
times they  are  ambiguous;  and  sometimes  they 
express  his  meaning  so  imperfectly,  as  either 
to  fall  short  of  his  intention  and  not  express 
the  whole  of  it,  or  else  to  exceed  his  intention 
and  express  more  than  he  designed.  In  any 
of  these  cases  we  must  have  recourse  to  some 
other  means  of  interpretation ;  that  is,  we  must 
make  use  of  some  other  signs  or  marks,  besides 
the  words  of  the  speaker  or  the  writer  in  order  to 
collect  his  meaning."  See,  2  Ruth.  Inst.,  ch. 


HILL  4. 


K  Y.  R.,  15. 


55 


865 


412 


COURT  OF  ERRORS,  STATE  OF  NEW  YORK. 


7,  sec.  2.  "  If  the  words  and  the  construction 
of  a  writing  are  clear  and  precise,  we  scarce 
call  it  interpretation  to  collect  the  intention  of 
the  writer  from  thence.  But  the  definition  of 
interpretation  will  best  inform  us  whether  it  is 
to  be  called  by  this  name  or  not."  Id.,  sec.  4. 

By  adopting  these  principles,  so  clearly  ex- 
pressed by  two  eminent  jurists,  and  applying 
them  to  the  two  third  clause  of  the  Constitu- 
tion, not  a  doubt  remains  as  to  its  meaning. 
The  clause  is  as  follows:  "  The  assent  of  two 
thirds  of  the  members  elected  to  each  branch 
of  the  Legislature  shall  be  requisite  to  every 
4 13*]  "bill  appropriating  the  public  moneys 
or  property  for  local  or  private  purposes,  or 
creating,  continuing,  altering,  or  renewing, 
any  body  politic  or  corporate."  Const,  of  N. 
Y.,  art  7,  sec.  9.  These  words  are  so  plaiu, 
and  their  meaning  so  clear,  that,  had  there 
been  no  attempt  to  explain  them  away,  I  should 
consider  it  a  work  of  supererogation  to  en- 
large on  this  point.  If  the  words  "altering or 
renewing  any  body  politic  or  corporate  "  may 
be  construed  to  mean  one  kind  of  corporations 
only,  viz. :  private  corporations,  why  may  we 
not  make  another  distinction,  and  say  that  the 
words  do  not  apply  to  sole  corporations  ?  or 
another  that  they  do  not  relate  to  lay,  but  only 
to  spiritual  corporations  ?  and  then,  refining 
still  more  in  our  love  of  spiritualization,  ex- 
plain "  any  body  "  to  mean  nobody? 

The  construction  contended  for  is  the  reverse 
of  what  the  Constitution  plainly  imports. 
"Every  bill  continuing,  altering,  etc.,  any 
body  politic,"  etc.  Johnson  says  the  word 
"  every  "  means  "  each  one  of  all,"  and  gives 
this  example:  "  All  the  congregation  are  holy, 
every  one  of  them.  Numbers."  The  same 
lexicographer  defines  "any"  to  mean  "every," 
and  says,  "it  is,  in  all  its  senses,  applied  indif- 
ferently to  persons  or  things."  Now,  the  con- 
struction contended  for  by  the  defendants  in 
error  would  make  the  words  "  every  bill  alter 
ing  or  renewing  any  body  politic  or  corporate" 
mean  some  bills  and  some  corporations,  instead 
of  all  bills  and  all  corporations.  But,  to  my 
mind,  the  words  are  so  plain  that,  in  the  lan- 
guage of  Story  and  Rutherforth,  there  is  no 
necessity  of  resorting  "  to  other  means  of  in- 
terpretation." 

Where  the  words  of  a  law  are  dubious,  they 
may  be  explained  by  resorting  to  the  context ; 
Co.  Litt.,  381;  Stowel  v.  Zouch,  Plowd.,  353, 
365;  Grespigny  v.  Wittenoom,  4  T.  R.,  790,  793; 
but  the  words  under  consideration  are  not  am- 
biguous and,  tbeiefore.  under  no  reasonable 
pretense,  can  this  rule  be  applied  to  fritter 
away  the  natural  and  obvious  sense  of  the  Con- 
stitution. However,  if  we  apply  the  rule  to 
this  case,  and  seek  to  ascertain  the  meaningof 
414*]  the  words  by  examining  the  *context 
it  will  be  found  that  in  every  section  of  the 
Constitution  where  the  words  "every"  and 
"  any"  are  used,  it  is  in  the  sense  defined  by 
Johnson.  The  word  "  every"  occurs  fifteen, 
and  "  any"  twenty  five  times  in  the  Constitu- 
tion, and  in  no  instance  is  either  of  them  used 
in  a  limited  sense,  as  meaning  some ;  but  on 
the  contrary,  they  are  invariably  employed  in 
the  sense  of  all.  or  each  one  of  all.  I  will  cite 
only  a  few  examples.  "  Kvery  bill  which  shall 
have  passed  the  Senate  and  Assembly,  shall, 
before  it  become  a  law,  be  presented  to  the 
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Governor,"  etc.  "  If  any  bill  shall  not  be  re- 
turned by  the  Governor  within  ten  days  (Sun- 
days excepted)  after  it  shall  have  been  present- 
ed to  him,  thesame  shall  be  a  law,"  etc.  Const, 
of  N.  Y.,  art.  1,  sec  12.  "He  [the  Governor) 
shall  communicate  by  message  to  the  Legisla- 
ture at  every  session,"  elc.  Id.,  art.  8.  sec.  4. 
"  Where  the  duration  of  any  office  is  not  pre- 
scribed by  this  Constitution, "etc.  Id.,  art.  4. 
sec.  16.  "  Any  amendment,  or  amendments 
to  this  Constitution,  may  be  proposed  in  tbe- 
Senate  or  Assembly,"  etc.  Id.,  art.  8.  "Any 
bill  may  originate  in  either  House  of  the  Leg- 
islature." etc.  Id.,  art.  1,  sec.  8.  "So  that 
every  district  shall  have  one  Senator  of  each, 
class."  Id.,  sec.  5.  "  No  other  oath,  declara- 
tion or  test,  shall  be  required  as  a  qualification 
for  any  office  of  public  trust."  Id.,  art.  6,  sec. 
1.  "In  every  trial  on  impeachment  or  indict- 
ment, the  party  accused  shall  be  allowed  coun- 
sel as  in  civil  actions."  "  No  person  shall  be 
subject,  for  the  same  offense,  to  be  twice  put 
in  jeopardy  of  life  or  limb  ;  nor  shall  he  be 
compelled,  in  any  criminal  case,  to  be  a  wit- 
ness against  himself,"  etc.  Id.,  art.  7.  sec.  7. 
"Every  citizen  may  freely  speak,  write," etc. 
Id.,  sec.  8.  It  will  thus  be  perceived,  if  the 
construction  contended  for  in  reference  to  the 
clause  in  question  be  adopted  as  a  general  rule- 
of  interpretation,  it  will  at  once  abrogate  the- 
Constitution. 

It  appears  to  me  not  within  the  power  of  man^ 
to  select  from  the  English  language  words  more 
exactly  fitted  to  convey  the  idea  that  all  corpo- 
rations, both  public  and  private, were  intended 
to  be  embraced  by  the  Constitution,  than  those 
actually  *employed  ;  an  intention  ex-  [*41«?> 
pressed  and  declared  in  the  Convention  which 
framed  the  Constitution,  when  the  clause  in> 
question  was  under  discussion.  Carter  and 
Stone,  Deb.,  p.  446.  I  have  searched  the  jour- 
nals of  both  Houses  since  the  adoption  of  the 
Constitution,  and  have  been  unable  to  find  a 
single  c&*e,  beside  the  present,  where  a  public 
corporation  has  been  either  created,  continued, 
altered  or  renewed,  except  by  a  two  third 
vote. 

It  was  said  by  counsel,  that  the  office  of 
judge  comes  from  the  State,  that  the  people 
make  the  aldermen,  and  that  it  was  not  the  in- 
tention of  the  Constitution  to  place  judicial 
officers  in  the  City  of  N.  Y.  upon  a  different 
footing  from  those  in  other  parts  of  the  State. 
The  answer  is:  the  Constitution  intends  what 
it  expresses.  Mayors  and  aldermen,  elected  by 
the  people,  have  sat  and  now  sit  as  judges  in 
criminal  courts  in  most  of  the  cities  of  this 
State.  The  Revised  Statutes  enact,  that  the 
First  Judge,  Mayor,  Recorder  and  Aldermen 
of  the  City  and  County  of  N.  Y.,  may  hold  a 
Court  of  General  Sessions  ;  and  the  same  pro- 
vision is  extended  to  other  cities  of  the  State. 
2  R.  S.,  216,  sec.  27.  This  provision,  so  far  as 
it  is  applicable  to  the  City  of  N.  Y.,  is  merely 
declaratory  of  its  charter  ;  and  if  the  Act  of 
1840  repealed  this  part  of  the  Revised  Statutes, 
it  did  not  repeal  the  charter.  But  it  repealed 
neither,  for  it  is  admitted  that  it  was  passed  bj- 
a  mere  majority  vote. 

The  7th  section  of  the  4th  article  of  the  Con- 
stitution, declaring  that  all  judicial  officers.ex- 
cept  justices  of  the  peace,  shall  be  appointed 
by  the  Governor  and  Senate.hasbeen  supposed: 
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to  deprive  aldermen  of  the  power  to  sit  as 
judges  in  the  Court  of  General  Sessions.  This 
clause,  when  taken  in  connection  with  the  15th 
section  of  the  same  article,  declaring  that  "all 
officers,  heretofore  elected  by  the  people,  shall 
continue  to  be  elected,"  must  be  considered  as 
excepting  from  the  operation  of  the  7th  section 
all  elective  judicial  officers;  thus  preserving  to 
the  people  of  the  City  of  N.  Y.  the  right  here- 
tofore exercised  under  the  charter  and  laws  of 
electing  aldermen,  who  have  always  exercised 
416*]  judicial  powers.  By  giving  to  the  *7th 
section  the  broad  construction  contended  for, 
we  should  abrogate  the  judicial  powers  of  every 
mayor  and  alderman  in  the  State.  Nay  more, 
we  should  in  effect  declare,  that  for  twenty 
years  past  they  have  usurped  the  power  of 
judges,  and  that  a  majority  perhaps  of  the  ten 
ants  of  our  state  prisons  ought  to  be  discharged 
because  committed  by  courts  having  no  consti- 
tutional power  to  try  them.  The  Revised  Stat- 
utes, which  were  enacted  soon  after  the  adop 
tion  of  the  Constitution,  and  a  constant  series  of 
legislative  Acts  ever  since,  conclusively  show 
the  exposition  which  has  uniformly  been  given 
to  the  sections  under  consideration. 

When  the  people  gave  us  a  written  Constitu- 
tion, they  did  not  intend  we  should  look  out 
of  the  instrument  for  a  construction  of  their 
will.  One  of  the  very  objects  they  had  in  view 
was  to  avoid  obscurity  and  ambiguity.  I  con 
cur  entirely  in  opinion  with  Mr.  J.  Bronson. 
He  has  discussed  this  whole  question,  involv- 
ingagreat  constitutional  principle, with  aclear- 
ness  and  force  of  argument  which  will  here- 
after be  regarded  not  only  as  a  model  of  judicial 
reasoning,  but  a  noble  effort  in  favor  of  consti- 
tutional liberty. 

The  judgment  of  the  court  below  ought  to  be 
reversed. 

Ruger,  Senator.  This  case  comes  here  from 
the  Supreme  Court  on  a  writ  of  error.upon  an 
information  in  that  court,  in  the  nature  of  a 
quo  warranto,  to  inquire  by  what  authority  or 
right,  if  any,  Elijah  F.  Purdy  held  and  exer- 
cised the  office  of  Judge  of  the  Court  of  Gen- 
eral Sessions  in  the  City  and  County  of  N.  Y. 

More  than  a  hundred  years  ago.  Governor 
Montgomerie  granted  a  charter  to  the  City  of 
N.  Y.,  authorizing  the  aldermen  of  that  city, 
together  with  certain  other  officers,  to  hold 
Courts  of  General  Sessions  of  the  Peace  ;  and 
by  virtue  of  thecharter.and  several  subsequent 
Acts  passed  by  the  Legislature,  the  aldermen 
have  sat  as  judges  in  said  court  ever  since.  It 
is  admitted  that  Purdy  was  an  alderman  of  the 
41  7*]  city  at  the  time  *this  proceeding  was 
instituted  against  him ;  but  it  is  contended  that 
his  right  to  sit  as  a  member  of  said  court  was 
taken  away  by  an  Act  of  the  Legislature  passed 
May  14,  1840,  entitled  an  Act  "For  the  Better 
Organization  of  the  Criminal  Courts  in  the  City 
and  County  of  New  York." 

The  1st  section  of  the  Act  provides  that  "The 
Court  of  General  Sessions  in  the  City  and  Coun- 
ty of  New  York  shall  hereafter  be  held,  and  all 
the  powers  thereof  exercised,  by  the  Recorder 
of  the  City  of  New  York  and  two  judges  to  be 
appointed  by  the  Governor  and  Senate,  who 
shall  be  called  and  known  as  the  associate 
judges  of  the  Court  of  General  Sessions  of  the 
City  and  County  of  New  York."  The  14th  sec- 
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tion  repeals  some  of  the  provisions  of  the  Re- 
vised Statutes,  one  section  of  the  Act  of  1833, 
"and  all  other  Acts  and  part  of  Acts  inconsist- 
ent with  the  provisions  of  this  Act"  ;  i.  e.,  the 
Act  of  1840. 

The  repealing  clause,  being  thus  limited  to 
legislative  Acts  and  parts  of  Acts,  does  not  re- 
strict the  powers  granted  by  the  charter  of 
1730.  The  1st  section,  however,  declaring  that 
the  court  "shall  thereafter  be  held  and  all  the 
powers  thereof  exercised,"  by  the  recorder  and 
two  judges  to  be  appointed  by  the  Governor 
and  Senate,  would  seem,  at  least  indirectly,  to 
work  a  repeal  of  so  much  of  the  Charter  of 
1730  as  authorized  aldermen  to  sit  in  the  Court 
of  General  Sessions.  That  charter  is  under  the 
control  of  the  Legislature.subject  to  alteration, 
amendment  or  repeal,  the  same  as  legislative 
enactments  in  relation  to  chartered  rights  and 
privileges,  and  by  the  same  vote.  Hence.if  the 
Act  in  question  has  the  binding  force  of  a'law, 
it  is  very  certain  that  the  Aldermen  of  the  City 
of  N.  Y.  are  deprived  of  their  right  to  sit  as 
judges  in  the  Court  of  General  Sessions. 

But  has  that  Act  the  binding  force  of  a  law? 
It  is  conceded  that  it  did  not  receive  "  the  as- 
sent of  two  thirds  of  the  members  elected  to 
each  branch  of  the  Legislature."  The  question 
then  is,  whether  the  Act  be  such  as  required  a 
two  thirds  vote,  under  the  Constitution  of  this 
State.  The  9th  section  of  the  7th  *ar-  [*418 
tide  of  the  Constitution  provides,  that  "  The 
assent  of  two  thirds  of  the  members  elected  to 
each  branch  of  the  Legislature  shall  be  requi- 
site to  every  bill,  etc.,  creating,  continuing,  al- 
tering or  renewing  any  body  politic  or  corpo- 
rate." It  is  contended  that  this  provision  does 
not  extend  to  public  corporations ;  and  that, 
therefore,  the  Act  of  1840  required  only  a  ma- 
jority vote.  This  seems  to  be  a  new  construc- 
tion; for  the  opinion  has  been, I  may  say.almost 
universal  for  the  last  twenty  years, that  the  sec- 
tion extended  as  well  to  public  as  to  private 
corporations.  At  the  time  the  Constitution  wa.s 
adopted,  we  had  then,  as  we  have  now,  both 
public  and  private  corporations  ;  and  the  lan- 
guage of  the  clause  in  question  would  seem  to 
extend  as  distinctly  to  the  one  as  to  the  other. 
The  course  of  legislation,  moreover,  for  about 
twenty  years  previous  to  1840, has  given  a  con 
struction  to  this  section  of  the  Constitution  in 
strict  conformity  to  its  plain  meaning  ;  recog- 
nizing its  applicability  alike  to  both  classes  of 
corporations.  Had  the  Convention  which 
framed  the  Constitution  intended  to  except 
publ  ic  corporations,  the  except  ion  would  .doubt- 
less, have  been  made  in  direct  terms.  But  in- 
stead of  this,  the  language  used  precludes  the 
idea  that  any  such  thing  was  intended.  There 
are  no  qualifying  words,  either  in  the  section 
itself,  or  in  other  parts  of  the  instrument,  re- 
stricting the  provision  to  private  corporations; 
but  the  phraseology  is  comprehensive  and  un- 
ambiguous, embracing  every  bill  altering  any 
body  politic  or  corporate.  If  this  language  be 
not  broad  enough  or  strong  enough  to  restrain 
the  Legislature.it  is  hardly  possible  to  conceive 
what  language  would  be  so. 

That  the  aldermen  should  be  allowed  to  sit 
as  judges  in  the  Court  of  General  Sessions  of 
the  Peace,  is  a  right  granted  to  the  corpora- 
tion, as  well  as  to  the  aldermen  themselves  ; 
apd  how  that  right  can  be  taken  away  without 
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altering  tbe  body  politic  and  corporate,  within 
the  plain  meaning  and  language  of  the  Consti- 
tution, I  am  entirely  unable  to  conceive. 

To  maintain  the  Constitution  is  our  first 
duty;  and  if  the  Legislature  has,  for  any  cause, 
encroached  upon  that  sacred  instrument,  or  if 
an  erroneous  construction  has  been  given  to  it, 
4 1 9*]  we  *are  imperatively  called  upon  to  de- 
clare its  meaning,  and  to  assert  its  supremacy. 
Nothing  can  be  more  dangerous  to  our  free  in- 
stitutions, or  to  the  rights  of  the  people,  fhan 
to  encourage  doubtful  interpretations  of  the 
Constitution,  contrary  to  its  more  plain  and 
natural  import,  as  understood  by  the  great 
body  of  its  readers.  The  view  taken  of  this 
question  by  Mr.  J.  Bronson  is  worthy  that 
able  and  enlightened  jurist ;  and  his  opinion 
should  be  attentively  read  by  every  individual 
in  our  State  who  considers  the  Constitution 
worth  preserving. 

When  this  case  was  before  the  Supreme 
Court,  2  Hill,  43,  Mr.  J.  Bronson  came  to  the 
following  conclusion,  in  which  I  entirely 
agree  ;  viz.:  "  If  the  Act  of  1840,  does  not  ex- 
clude the  aldermen  from  the  Courts  of  General 
Sessions,  there  has  then  been  no  usurpation  ;" 
but  "  if  the  Act  of  1840  does  exclude  the  al- 
dermen, it  is  because  it  alters  the  charter  of  the 
city  under  which  they  hold  their  seats  in  the 
Courts  of  General  Sessions,  and  then  as  the  Act 
did  not  receive  the  requisite  number  of  votes, 
it  is  void."  In  either  view,  Purdy  is  entitled  to 
his  seat  as  a  judge  of  said  court ;  and  the 
judgment  of  the  Supreme  Court  should,  there- 
fore, be  reversed. 

Root.  Senator,  delivered  a  written  opinion 
in  favor  of  affirming  the  judgment  of  the  Su- 
preme Court. 

On  the  question  being  put — "shall  this  judg- 
ment be  reversed?" — the  members  of  the  Court 
voted  as  follows : 

For  reversal — Senators  Bartlit,  Clark,  Corn- 
ing, Denniston,  Ely,  Franklin,  Johnson,  Paige, 
Ruger,  Scott,  Strong,  Varian  and  Varney — 13. 

For  affirmance — The  PRESIDENT,  the  CHAN- 
CELLOR, and  Senators  Dixon,  Hopkins,  Hunt, 
Nicholas,  Peck,  Plait,  RJioades,  Eoot&nd  Works 
—11. 

Reversing-2  Hill,  31. 

Two  thirds  clause  of  constitution — Construction  and 
application.  Explained  and  limited— 7  Hill,  509,  510. 

Explained— 3  Denio,  393. 

Cited  in— 1  Denio.  14 :  2  Denio.  386 ;  3  N.  Y.,  435 :  23 
Barb.,  53 :  30  Cal..  259,  261 ;  2  Ind..  560 ;  54  Am.  Dec., 
465 ;  14  111.,  300 ;  58  Am.  Dec.,  574. 

Court — Interpretation  of  statute— Power  of  to  look 
be uond  xtatute-book— Journals,  etc.,  as  evidence.  Crit- 
icised—10  Nev.,  186 ;  21  Am.  Hep..  727. 

Distinguished-3  N.  Y.,  376 ;  5  How.  Pr.,  119. 

Cited  in-33  N.  Y..  281 ;  54  N.  Y.,  279 :  13  Am.  Rep.. 
682 ;  92  N.  Y.,  139 ;  30  Hun,  121 :  23  How.  Pr..  19 ;  34 
How.  Pr.,  611 ;  64  How.  Pr..  186;  65  How.  Pr.,  64,  65  • 
66  How.  Pr.,  335 ;  2  Rob..  277 ;  7  Rob.,  194 ;  6  Wall.' 
510 ;  30  Ind.,  521 :  50  Mo..  329 ;  32  N.  J.  L.,  44 :  30  Cal.' 
2»»,  268 ;  6  W.  Va.,  90 :  13  Am.  Rep..  643 ;  41  Md..  463 : 
20  Am.  Rep..  72 ;  10  Nev.,  186 ;  21  Am.  Rep.,  726,  735| 

Constitution  or  statute — Construction  of.  Reviewed 
-7  N.  Y.,  98. 

Cited  ln-11  N.  Y.,  602;  &5  N.  Y.,  452;  14  How.  Pr.. 
272 ;  23  How.  Pr..  19 ;  3  Rob.,  98 ;  7  Rob.,  194 ;  76  111.. 
41 ;  26  Wis.,  454 ;  63  N.  H.,  82 ;  16  Am.  Rep..  127. 

Corporation  or  bodj/  politic— Power  of  Legislature 
to  enlarge  or  limit  charter.  Explained— 3  Denio,  393 ; 
37  Barb.,  426. 

Cited  in-2  Denio,  472;  28  Barb.,  63;  27  Barb.,  355; 
17  Abb.  Pr.,  40 ;  2  Rob.,  249. 
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•PROSSER,  Impleaded,  etc.,  [*42O 
LUQUEER  ET  AL. 

Guaranty  of  Payment  of  Note— Guarantor,  an 
Indorser  wit/tin  titatute— Joint  Action  against 
Makers  and  Guarantor — Pleading— Parol  Ev- 
idence. 

Where  a  note  was  drawn  by  E.  and  A.,  payable  to 
W.  or  bearer,  and,  previous  to  it*  delivery  to  the 
latter,  P.  guarantied  tbe  payment  of  it  by  an  in- 
dorsement thereon,  thus:  "For  value  received  I 
guaranty  the  payment  of  the  within  note,  and  waive 
notice  of  non-payment ;"  held,  in  an  action  brought 
by  a  subsequent  holder  against  P.  and  the  makers 
jointly,  that  the  plaintiff  was  entitled  to  recover ; 
he  having  declared  upon  the  common  money  counts 
and  served  a  copy  of  the  note  and  guaranty  with 
his  declaration. 

Such  a  guaranty  constitutes  the  person  making  it 
an  indorser  within  the  statute,  Sees.  L.  of  1832,  p. 
489,  regulating  suits  on  bills  of  exchange  and  prom- 
issory notes.  Per  Walworth,  Chancellor. 

And  semble,  independently  of  the  statute,  the 
guarantor  may  be  treated  as  a  joint  and  several 
maker  of  the  note. 

Parol  evidence  is  inadmissible  to  prove  that  a 
party  to  a  bill  or  note ;  e.  g.,  an  indorser  or  guaran- 
tor, intended  to  contracts  different  obligation  from 
that  imported  by  his  written  engagement.  Per  Wal- 
worth, Chancellor. 

Citations-2  R.  8.,  274,  sees.  6,  7.  2d  ed.;  2  Hills,  80  ; 
20  Johns.,  365 ;  19  Wend.,  202 ;  24  Wend.,  456. 

ON  error  from  the  Supreme  Court,  where 
Luqueer  and  others,  now  defendants  in 
error,  sued  Prosser  and  others  in  assumpsit, 
and  recovered  judgment.  The  facts  are  suffi- 
ciently stated  in  the  following  opinion  of  the 
Chancellor.  See,  also,  1  Hill.  256,  etseg.,  where 
the  case  is  reported  in  the  court  below. 

Air.  M.  T.  Reynolds,  for  Prosser,  the 
plaintiff  in  error. 

Mr.  Willis  Hall,  for  defendants  in  error. 

Walworth,  Chancellor.  Edson  &  Arnold, 
who  were  copartners,  made  a  promissory  note 
payable  to  Parsons  or  bearer.  Before  the  de- 
livery of  the  note  to  Parsons,  Prosser,  the 
plaintiff  in  error,  made  an  indorsement  on  it 
bearing  even  date  therewith;  by  which  in 
dorsement,  for  value  received,  he  guarantied 
the  payment  of  the  note  generally,  and  waived 
notice  of  non  payment.  When  the  note  became 
due,  payment  was  demanded  of  the  makers, 
but  they  did  not  pay  the  same.  F.  T.  Luqueer 
and  others,  as  the  bearers  and  owners  of  the 
note,  thereupon  brought  a  joint  action  [*42 1 
against  Arnold  &  Edson  and  Prosser,  and  de- 
clared on  the  common  money  counts,  and 
served  a  copy  of  the  note  and  indorsement 
with  their  declaration  ;  as  directed  by  the  stat- 
ute authorizing  a  joint  suit  to  be  brought 
against  the  drawers,  makers,  indorsers  and  ac- 
ceptors of  a  bill  of  exchange  or  a  promissory 
note.  2  R.  S.,  2d  ed..  274,  sees.  6,  7.  And  the 
only  question  is  whether  they  were  entitled  to 
recover  against  Prosser,  the  plaintiff  in  error, 
in  this  form  of  action. 

If  the  undertaking  of  Prosser  cannot  be  con- 
sidered as  a  promissory  note  in  itself,  so  as  to 
render  him  liable  as  maker  ;  or  as  an  indorse- 
ment of  the  note  with  a  waiver  of  notice,  so  as 
to  entitle  the  bearers  of  the  note  to  recover 
against  him  as  an  indorser,  this  joint  suit  upon 
the  money  counts  cannot  be  sustained.  But  if 
he  is  liable  to  the  bearers  of  the  note  either  as 
maker  or  indorser,  and  could  have  been  de- 
clared against  as  such  in  a  separate  suit  against 
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him,  I  think  the  statute  is  broad  enough  to  en- 
title them  to  recover  in  this  form  of  action.  For 
the  Legislature  unquestionably  intended  to  au- 
thorize a  joint  suit  to  be  brought  against  all  the 
parties  who  were  liable  as  drawers,  indorsers, 
makers  and  acceptors  of  the  same  paper.  It  is 
not  necessary,  therefore,  to  inquire  whether 
Arnold  &  Edson  and  Prosser  could,  at  the 
common  law.  have  been  all  sued  in  one  action 
as  joint  makers  of  the  note  in  question. 

In  this  case,  if  the  legal  liability  of  Prosser 
did  not  appear  upon  the  instrument  served 
with  the  declaration,  I  think  the  parol  evi- 
dence of  the  agreement  of  the  drawers  to  get 
indorsed  paper  for  the  horse  and  wagon  for 
which  the  note  was  given,  could  not  aid  the 
plaintiffs  in  the  court  below.  For  where  the 
party  to  a  note  or  bill  fills  up  the  instrument 
by  which  his  liability  is  created,  at  the  time 
he  signs  it,  as  in  this  case,  it  would  be  a  viola- 
tion of  settled  principles  to  allow  parol  evi- 
dence to  be  given  for  the  purpose  of  showing 
that  he  intended  to  contract  for  something  dif- 
ferent. And  even  in  the  case  of  a  blank  in- 
dorsement upon  negotiable  paper,  if  it  can  be 
422*]  filled  up  and  *made  to  operate  as  a  gen- 
eral indorsement,  I  agree  with  Mr.  J.  Bronson, 
in  the  case  of  Seabury  v.  Hungerford,  2  Hill, 
80,  that  parol  evidence  ought  not  to  be  re- 
ceived to  show  that  a  different  liability  was 
intended  to  be  created  ;  and  thus  deprive 
the  indorser  of  his  right  to  notice  of  non-pay- 
ment. 

Where  a  note  is  payable  to  bearer,  so  that 
no  words  of  transfer  are  necessary  to  entitle 
a  subsequent  holder  to  recover  thereon  in  his 
own  name,  a  blank  indorsement  is,  in  fact,  and 
in  law  neither  more  nor  less  than  a  condition- 
al guaranty  of  payment  by  the  drawer,  pro- 
vided due  notice  of  demand  and  non-payment 
is  given  to  the  indorser.  And  parol  evidence 
ought  not  to  be  received,  in  such  a  case,  to 
show  that  the  parties  intended  that  the  in- 
dorser should  be  made  liable  absolutely,  with- 
out the  performance  of  this  condition  preced- 
ent. But  in  this  case,  the  notice  was  express- 
ly waived  by  the  written  guaranty  indorsed  on 
the  note;  and,  in  addition  to  that,  the  plaint- 
iffs proved  a  demand  of  the  makers  when  the 
note  became  due,  and  that  notice  of  non-pay- 
ment to  the  indorser  or  guarantor  was  actually 
given.  No  parol  proof  of  the  circumstances 
under  which  the  note  was  given  was,  there- 
fore, necessary  to  entitle  the  holders  to  recover 
against  him  as  such  indorser  or  guarantor. 

Had  the  indorsement  guarantied  the  pay- 
ment of  the  note  to  Parsons,  by  name,  without 
any  words  of  negotiability,  it  would  probably 
have  only  operated  as  a  special  indorsement, 
so  as  to  make  it  necessary  for  the  holder  of  the 
note  to  sue  the  same  in  the  name  of  Parsons 
only;  and  that  would  have  enabled  the  guar- 
antor to  set  up  any  legal  defense  which  he  had 
to  the  note  in  the  hands  of  the  person  to  whom 
such  special  guaranty  was  made.  But  a  gen- 
eral guaranty,  like  this,  upon  a  note  payable 
to  bearer,  is  in  law  a  general  indorsement  of  the 
note,  with  a  waiver  of  the  condition  preced 
ent  of  a  notice  of  non-payment  by  the  draw 
ers.  The  plaintiff  in  error,  therefore,  was  li- 
able to  the  defendants  in  error  as  such  indors- 
423*]  er,  and  was  *properly  sued  as  such  in 
a  joint  suit  with  the  makers,  under  the  pro- 
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visions  of  the  statute  on  the  subject  of  joint 
suits. 

I  also  think  that  Prosser,  the  guarantor, 
could  have  been  sued  upon  this  guaranty,  by 
the  bearer  of  the  note,  as  upon  an  absolute 
promise  to  pay  the  amount  to  the  bearer  when 
it  became  due;  constituting  the  guarantor,  in 
effect,  the  maker  of  a  promissory  note,  pay- 
ble  to  bearer,  for  the -sum  and  at  the  time 
specified  in  the  note  upon  which  this  guaranty 
was"  written.  Allen  v.  Rightmere,  20  Johns., 
365;  Hough  v.  Gray,  19  Wend.,  202;  Ketchdl 
.  Burns,  24  Id.,  456.  Although  this  guaran- 
y  does  not,  in  words,  guaranty  the  payment 
o  Parsons  or  bearer,  as  the  indorsement  did 
n  the  case  of  Kelchell  v.  Burns,  it  does  so  in 
ffect.  For  no  person  being  named  in  the 
guaranty,  it  is  an  absolute  promise  that  the 
amount  of  the  note  upon  which  it  is  indorsed 
shall  be  paid  to  the  payee  therein  named,  or 
to  the  bearer,  at  the  time  in  such  note  speci- 
ied.  And  the  words  for  value  received, which 
are  in  this  guaranty,  remove  all  possible  ob- 
ection  that  it  is  a  promise  to  pay  the  debt  of 
Edson  &  Arnold,  and  that  the  consideration  as 
well  as  the  promise  must  be  in  writing;  if  such 
an  objection  could  have  been  sustained  where 
a  guaranty  indorsed  upon  a  note  stated  no  con- 
sideration for  the  promise,  and  the  form  of  the 
security  was  such  that  the  guarantor  could  not 
be  made  liable  as  a  mere  indorser. 

I  think  there  was  no  error  in  the  judgment 
of  the  court  below,  and  that  it  should,  there- 
fore, be  affirmed. 

All  the  members  of  the  Court,  seventeen  be- 
ing present,  concurring  in  this  result,  the 
mdgment  of  the  Supreme  Court  was  unanimous- 
ly affirmed. 

Affirming-1  Hill,  256. 

Corrected-7  Hill.  417 :  42  Am.  Dec.,  83. 

Criticised— 2  N.  Y.,  228,  233. 

Explained— 6  Hill,  641 ;  5  Denio,  493. 

tteviewed-2  N.  Y .,  546. 

Commented  on— 20  N.  Y.,  337. 

Cited  in-21  N.  Y.,  321 ;  2  Barb.,  53 ;  6  Barb.,  285 :  7 
Barb.,  206 ;  10  Barb..  639  ;  27  Barb.,  491;  4  How.  Pr., 
51 ;  7  How.  Pr..  317  ;  1  Sandf.,  204 ;  5  Duer,  91 ;  9  Bos., 
243. 


*NELLIS  v.  CLARK.         [*424 

Conveyance  of  Lands  to  Defraud  Creditors — 
Note  friven  in  Consideration,  Invalid  in 
Hands  of  One  Not  a  Bona  Fide  Holder— En- 
forcing Illegal  Executory  Contracts — Recover- 
ing Money  Paid  on. 

In  an  action  on  a  promissory  note  brought  by  one 
not  entitled  to  be  treated  as  a  bona  fide  holder,  the 
maker  may  defend  on  the  ground  that  the  note  was 
given  in  consideration  of  land  sold  for  the  purpose 
of  defrauding  creditors ;  and  this,  though  he  was 
himself  a  party  to  the  fraud. 

B.  conveyed  certain  lands  to  C.  for  the  purpose  of 
defrauding  creditors,  and  took  back  a  bond  and 
mortgage  for  a  part  of  the  purchase  money.  The 
bond  and  mortgage  were  afterwards  canceled  in 
consideration  of  C.'s  giving  his  note  to  one  W.  for  a 
house  and  lot  which  the  latter  had  contracted  to  sell 
to  B.  Before  the  time  arrived  for  executing  this 
contract,  B.  obtained  a  discharge  under  the  Insolv- 
ent Act,  whereupon  hia  assignee  demanded  the  note 
of  TV.  who  delivered  it  up  to  him ;  and,  by  a  subse- 
quent arrangement  between  B.  and  W.,  the  con- 
tract between  them  was  also  given  up  to  be  can- 
celed. Held,  in  an  action  by  one  deriving  title  to  the 
note  under  the  assignee,  with  full  knowledge  of  the 
circumstances  under  which  it  had  been  given,  that 
C.  was  not  liable. 
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It  is  a  general  rule  that  courts  will  not  aid  either 
party  in  enforcing  an  illegal  executory  contract ; 
nor,  if  executed,  will  they  aid  either  party  in  set- 
ting it  aside,  or  in  recovering  back  what  has  passed 
inulcr  it. 

Various  cases  relating  to  this  doctrine  commont- 
*-il  on'and  explained.  Per  Walworth.  Chancellor. 

Citations— Cro.  Jac.,  271 :  7  Johns..  161 ;  16  Johns., 
189;  4  Muss..  :C>1 :  3  B.  &  Aid.,  367;  1  Taunt.,  381:  5 
Minn  .  109  :  II  Watts,  453;  1  Blackf.,  262;  1  Fairf.,  71 ; 
I  i  lain  &  D.,  27 ;  3  Mees.  &  W.,  434 ;  2  R.  8.,  137.  sec.  1; 
:i  P.iige,  157  ;  1  W.  BL,  383,  3tH;  2  Hill,  181 ;  11  Wh., 
•ivs ;  6  T.  K.,  410  ;  3  T.  R.,  418  ;  4  Burr.,  2069 ;  11  East, 
ISO;  7  Taunt.,  246;  4  B.  &  Aid..  211 ;  Chit.  Cont.,  7. 
Am.  ed..  1834. 

ON  error  from  the  Supreme  Court.  The  ac- 
tion in  that  court  was  assumpsit  by  Nellis 
against  Clark  on  a  promissory  note  for  $300, 
dated  October  13,  1828,  and  payable  to  Will- 
iam T.  Curtis  or  bearer,  four  years  from  date, 
with  interest.  The  defense  mainly  relied  on 
was,  that  the  consideration  of  the  note  was  il- 
legal. The  cause  was  first  tried  in  1836,  before 
Denio,  0.  Judge,  and  a  verdict  rendered  for 
the  plaintiff;  which  was  afterwards  set  aside 
and  a  new  trial  granted  by  the  court  below. 
See  a  report  of  the  case  in  20  Wend.,  24.  On 
a  second  trial  before  Gridley,  C.  Judge,  at  the 
Oneida  Circuit,  in  April,  1840,  the  following 
facts  were  proved:  in  March,  1828,  John  But- 
tolph  sold  fifty-six  acres  of  land  to  the  defend- 
ant, in  consideration  of  $1,200,  a  part  of  which 
was  paid  in  cash,  and  the  balance  ($700)  se- 
cured by  bond  and  mortgage.  The  sale  was 
made  with  intent  to  defraud  the  creditors  of 
Buttolph,  and  particularly  to  prevent  the  col- 
lection of  a  judgment  which  he  expected  would 
425*]  be  soon  rendered  against  *him  in  an 
action  of  slander,  then  pending  in  favor  of  one 
Otis.  The  object  of  the  sale  was  known  to  the 
defendant  at  the  time.  In  May  following,  Otis 
recovered  judgment,  and  the  fifty-six  acres 
were  levied  on  and  sold  to  one  Bruce,  by  virt- 
ue of  an  execution  issued  thereon.  In  October 
of  the  same  year,  Buttolph  entered  into  a  ne- 
gotiation with  Curtis,  the  payee  of  the  note  in 
question,  for  the  purchase  of  a  house  and  lot 
in  Morrisville,  proposing  to  assign  the  defend- 
ant's bond  and  mortgage  in  part  payment  of 
the  purchase  money.  After  several  interviews, 
the  negotiation  resulted  in  a  contract  of  sale 
by  Curtis,  in  which  he  agreed  to  receive  the 
defendant's  notes  for  an  amount  equal  to  what 
was  due  on  the  bond  and  mortgage,  and  to  ex- 
ecute a  deed  to  Buttolph  on  receiving  the  bal- 
ance of  the  purchase  money  ($200)  at  a  future 
day.  The  bond  and  mortgage  were  according- 
ly given  up  and  canceled  on  the  defendant's 
giving  to  Curtis  two  notes,  one  for  $300,  the 
note  in  question,  and  the  other  for  $400.  Cur 
tis  had  no  knowledge  of  the  consideration  for 
which  the  bond  and  mortgage  were  given.  In 
January,  1829,  Buttolph  was  discharged  un- 
der the  Insolvent  Act,  and  assigned  all  his 
property,  etc.,  to  one  Beecher.  In  November, 
1830,  Bruce  recovered  possession  of  the  fifty- 
six  acres,  in  an  action  of  ejectment  against  the 
defendant,  on  the  ground  that  the  conveyance 
to  him  by  Buttolph  was  fraudulent  in  respect 
to  creditors.  A  few  days  after  this,  by  an  ar- 
rangement between  Buttolph  and  Curtis,  the 
contract  between  them  was  canceled;  Buttolph 
insisting  that  the  notes  ought  to  be  delivered 
up  to  the  defendant,  as  he  had  lost  the  land  for 
which  they  were  given.  The  notes  had,  how- 
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ever,  been  previously  delivered  to  Beecher,  on 
his  demanding  them  as  assignee  of  Buttolph. 
In  1881, Beecher  transferred  the  notes  to  Bruce, 
one  of  Buttolph's  creditors;  and  they  were 
afterwards  transferred  to  Nellls,  the  plaintiff. 
There  was  evidence  tending  to  show  that 
Bruce,  as  well  as  the  plaintiff,  was  cognizant 
of  the  consideration  of  the  notes,  and  the  cir- 
cumstances under  which  they  were  given,  at 
the  time  of  the  transfers  to  them  respectively. 

*The  circuit  judge  charged  the  jury  [*42<i 
that,  in  his  opinion,  the  defendant  was  enti- 
tled to  a  verdict,  if  the  plaintiff  bad  notice 
before  the  transfer  of  the  notes  to  him,  of  the 
consideration  for  which  they  were  given  and 
of  the  facts  and  circumstances  in  relation  to 
them;  and  that,  whether  he  had  such  notice, 
was  a  question  of  fact  for  the  jury.  The 
plaintiff's  counsel  excepted  to  the  charge;  and 
the  jury  rendered  a  verdict  for  the  defendant. 
The  plaintiff  moved  for  a  new  trial,  which 
was  denied  by  the  Supreme  Court  at  the  Jan- 
uary Term.  1841,  and  judgment  rendered  for 
the  defendant;  whereupon  the  plaintiff  sued 
out  a  writ  of  error. 

Messrs.  H.  Denio  and  J.  A.  Spencer,  for 
plaintiff  in  error. 

Messrs.  C.  P.  Kirkland  and  S.  Beards- 
ley,  for  defendant  in  error. 

Walworth,  Chancellor.  Upon  the  question 
as  to  which  the  Chief  Justice  differed  in  opin- 
ion with  his  associates  in  this  case,  I  think 
they  were  in  the  right.  It  is  a  general  rule 
that  no  court  will  aid  a  party  to  an  illegal  con- 
tract which  is  executory  only,  to  recover  there- 
on. And  where  the  contract  is  executed,  a 
court  will  not  aid  a  particeps  cnminis  in  setting 
it  aside.  Where  both  parties  are  equally  of- 
fenders against,  the  positive  laws  of  the  coun- 
try, or  the  general  principles  of  public  policy, 
or  the  laws  of  decency  or  morality,  potior  est 
condilio  defendentis;  not  because  the  defendant 
is  more  favored  where  both  are  equally  crim- 
inal, but  because  the  plaintiff  is  not  permitted 
to  approach  the  altar  of  justice  with  unclean 
hands.  The  exceptions  to  this  rule  are  some 
few  cases  where  the  law  which  creates  the  il- 
legality in  the  transaction  was  intended  to  re- 
strain the  one  party  and  to  protect  the  other; 
as  in  the  case  of  extortion  by  public  officers  in 
receiving  illegal  fees,  contracts  by  lenders  of 
money  upon  which  usurious  interest  has  been 
paid,  etc.  In  cases  of  this  kind  there  is  no 
parity  of  deliclum  between  the  parties;  the  one 
only  yielding  a  constrained  acquiescence  in 
the  illegal  act  of  the  principal  offender.  But 
in  *the  case  of  a  fraudulent  agreement,  [*427 
the  object  of  which  is  to  injure  a  third  person 
or  to  deprive  him  of  his  remedy  for  the  recov- 
ery of  his  debt,  both  parties  to  such  agreement 
are  equally  guilty  of  an  offense  against  the 
laws  of  morality  and  of  social  order;  and  there 
is  no  good  reason  why  the  general  rule  should 
not  be  applied  to  them,  as  well  as  to  any  other 
offenders  against  the  laws  or  against  the  prin- 
ciples of  morality  or  public  policy. 

A  sale  or  assignment  for  the  purpose  of  de- 
laying, hindering  or  defrauding  a  creditor  in 
the  collection  of  his  debt,  was  illegal  at  the 
common  law,  and  is,  in  itself,  immoral  and 
against  public  policy.  And  the  statutes  de- 
claring such  transactions  void  as  against  cred- 
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itors,  are  only  in  affirmance  of  the  common 
law  on  that  subject.  The  word  "only,"  as 
used  in  the  Statute  of  Elizabeth  and  in  our 
Revised  Statute  of  1787,  on  this  subject,  was 
not  intended  to  render  executory  contracts  of 
that  character  legal  and  valid  between  the  par* 
ties  thereto.  But  it  was  inserted  to  prevent 
the  general  provisions  of  the  Statute  from 
•changing  the  common  law  rule,  as  between  the 
parties  themselves,  in  relation  to  executed  con- 
tracts. The  decision  of  the  Court  of  K.  B.  in 
Hawesv.  Leader,  Cro.  Jac.,  271,  which  case  is 
also  reported  by  Brownlow  and  by  Yclverton, 
proceeded  upon  the  ground  of  an  executed 
•contract,  in  which  the  title  of  the  goods  had 
actually  passed  to  the  grantee  by  the  deed  and 
toy  a  symbolical  delivery  of  the  possession. 
And  the  attention  of  the  court  does  not  appear 
to  have  been  called  to  the  fact  that  the  action 
was  founded  upon  the  covenant  in  such  exe- 
cuted contract,  and  not  upon  a  distinct  and 
independent  agreement  to  deliver  up  goods, 
the  title  to  which  had  been  previously  vested 
in  the  plaintiff  by  a  valid  sale.  The  case  of 
Qxborne  v.  Moss,  7  Johns.,  161,  in  the  Supreme 
•Court  of  this  State,  was  an  action  against  the 
administrator  of  the  former  owner  for  taking 
.goods  out  of  the  possession  of  Osborne,  the 
legal  title  to  which  goods  was  vested  in  him  by 
»n  executed  contract.  It  was,  therefore,  a  case 
in  which  the  same  decision  must  have  been 
made  if  the  parties  to  the  fraudulent  transfer 
428*]  had  contracted  for  the  *sale  of  the  goods 
upon  any  other  corrupt  and  illegal  considera- 
tion. The  cases  of  Jackson  v.  Garnsey,  16 
Johns.,  189;  Drinkwater v .  Drinkwater, 4 Mass. , 
354;  Doe  v.  Roberts,  2  B.  &  Aid.,  367;  Steel  v. 
Brown,  1  Taunt.,  381;  Reichart  v.  Castator,  5 
Binn.,  109,  and  /Stewart  v.  Kearney,  6  Watts, 
453,  referred  to  by  the  counsel  for  the  plaint- 
iff in  error,  were  suits  for  the  property  which 
had  been  fraudulently  sold  or  assigned,  and 
where  the  legal  title  to  such  property  had  be- 
come vested  in  the  grantees  by  virtue  of  exe- 
cuted contracts.  The  case  of  Montefiori  v. 
Montefiori,  1  W.  Bl.,  363,  was  decided  upon  a 
different  principle,  to  wit:  the  protection  of 
the  party  intended  to  be  defrauded  by  the  con- 
tract upon  which  the  suit  was  brought.  The 
defendant,  for  the  purpose  of  defrauding  the 
intended  wife  of  his  brother,  by  holding  him 
out  to  her  and  her  friends  as  a  man  of  proper- 
ty, gave  to  such  brother  a  note  for  a  large 
amount  as  due  to  him  upon  a  settlement  of  ac- 
counts. And  he  afterwards  attempted  to  set 
up,  as  a  defense  to  this  note,  that  there  was  a 
secret  agreement  between  him  and  his  brother 
that  the  note  should  be  canceled  when  the 
marriage  had  taken  place.  The  court,  there- 
fore, very  properly  held  that  it  would  be  a 
fraud  upon  the  wife  of  the  plaintiff  to  permit 

(a)  The  case  of  Fairbanks  v.  Blackington,  9  Pick., 
•93,  in  ite  dicta  at  least,  favors  the  doctrine  of  Find- 
ley  v.  Cooley;  while  Norris  v.  Norrls'  Adm.,  9  Dana, 
317,  is  directly  the  other  way.  In  the  latter,  the 
learned  Chief  Justice,  delivering  the  opinion  of  the 
court,  observed  as  follows :  "When  the  parties  to  an 
illegal  or  fraudulent  contract  are  iu  part  delicto, 
neither  a  court  of  equity  nor  a  court  of  law  will  aid 
either  of  them  in  enforcing1  the  execution  of  that 
which  may  be  executory,  or  in  revoking;  or  rescind- 
ing that  which  may  be  executed.  In  such  a  case, 
the  law  will  not  be  the  instrument,  of  its  own  sub- 
version, and  to  every  invocation  of  its  assistance, 
replies,  'in  part  delicto,  pot  lor  est  condttio  defendent- 
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the  defendant  to  repudiate  the  note.  The  case 
of  Findley  v.  Cooley,  1  Blackf . ,  262,  decided  by 
Judge  Blackford  and  his  associates,  in  our  sis- 
ter State  of  Ind.,  does,  however,  directly  de- 
cide the  question,  that  in  the  case  of  an  exec- 
utory contract  made  to  defraud  creditors,  the 
defendant  cannot  set  up  the  fraud  as  a  defense 
to  a  suit  brought  thereon  by  a  parliceps  crimi- 
nis.(a)  It  is  evident,  however,  that  the  dis- 
tinguished *judge  who  delivered  the  [*429 
opinion  of  the  court  in  that  case  did  not  ex- 
amine the  question  with  his  usual  care  and 
discrimination.  For  he  lost  sight  of  the  dis- 
tinction which  exists  between  an  executed  and 
an  executory  contract  tainted  with  fraud  or 
other  illegality.  And  he  seems  to  take  it  for 
granted  that  if  the  defendant  could  not  him- 
self avoid  the  fraudulent  conveyance  which  he 
had  received,  he  was  bound  to  pay  the  con- 
sideration of  that  conveyance  to  the  fraudulent 
grantor,  or  those  who  were  suing  for  her  ben- 
efit. 

But  the  well  reasoned  opinion  of  Ch.  J.  jyiel- 
len,  in  the  case  of  SnTith  v.  Hubbs,  1  Fairf.,  71, 
shows  the  true  principles  upon  which  courts 
of  justice  proceed  in  suits  between  parties  to 
contracts  of  a  fraudulent  or  illegal  character  ; 
from  which  opinion  it  appears  that  the  decis- 
ion of  the  court  of  Ind.  was  a  departure  from 
those  principles.  He  says;  "There  is  a  marked 
and  settled  distinction  between  executory  and 
executed  contracts  of  a  fraudulent  or  illegal 
character.  Whatever  the  parties  to  an  action 
have  executed  for  fraudulent  or  illegal  pur- 
poses, the  law  refuses  to  lend  its  aid  to  enable 
either  party  to  disturb.  Whatever  the  parties 
have  fraudulently  or  illegally  contracted  to 
execute,  the  law  refuses  to  compel  the  con- 
tractor to  execute  or  pay  damages  for  not  exe- 
cuting ;  but  in  both  cases  leaves  the  parties 
where  it  finds  them."  And  the  decisions  re- 
ferred to  by  him  show,  most  clearly,  that  it 
makes  no  difference,  in  the  case  of  a  suit  upon 
an  executory  contract,  whether  the  proof  to 
establish  the  fraudulent  or  illegal  nature  of 
the  transaction  comes  out  from  the  examina- 
tion *of  the  plaintiff's  witnesses,  or  is  [*43O 
introduced  by  the  defendant  who  was  himself 
a  party  to  the  fraud.  I  may  also  add,  that  in 
a  recent  case,  founded  upon  the  new  rules  of 
pleading  in  England,  which  require  the  de- 
fense in  all  cases  to  be  stated  specially,  it  has 
been  held  thai  the  defendant,  who  was  a  par- 
ticeps  criminis  in  an  illegal  contract,  must  him- 
self set  up  that  defense  to  a  suit  upon  the  con- 
tract, by  his  plea,  or  he  cannot  avail  himself 
of  the  illegality,  even  where  it  comes  out  upon 
the  direct  examination  of  the  plaintiff's  wit- 
nesses. Fenwick  v.  Laycock,  1  Gale  &  D.,  27. 
And  in  another  case,  McKinnell  v.  Robinson,  3 
Mees.  &  W.,  434,  the  defendant,  who  had  bor- 

i*,'  Our  Statute  Against  Frauds,  which  declares  that 
all  conveyances,  bonds.etc.,  made  for  the  illegal  pur- 
pose of  defrauding  bnnaflde  creditors  or  purchasers, 
shall  be  void  only  as  to  any  such  creditor  or  pur- 
chaser, has  never  been  construed  as  having  been  in- 
tended to  change  the  conservative  principle  just 
defined.  It  leaves  the  parties  still,  as  between  them- 
selves only,  to  stand  on  the  ground  of  the  common 
law;  and,  therefore,  a  party  to  an  executory  agree- 
ment made  to  defraud  creditors  or  purchasers,  has 
no  more  right  to  maintain  a  suit  for  coercing  the  ex- 
ecution of  it,  than  a  party  to  an  executed  contract 
for  the  same  illegal  end,  would  have  to  prosecute  a 
suit  for  restitution  or  rescission." 
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rowed  of  the  plaintiff  money  to  (ramble  with, 
was  permitted,  in  an  action  brought  to  recover 
the  money  lent,  to  show  the  illegal  purpose 
for  wbich'the  loan  wan  made  to  him,  and  that 
the  plaintiff  knew  the  object  for  which  it  was 
borrowed,  and  thereby  defeat  the  action. 

I  think,  however,  that  the  rule  that  a  party 
to  an  executory  contract  which  is  contrary  to 
law  or  public  policy,  or  which  has  been  made 
for  the  purpose  of  defrauding  creditors,  can- 
not sustain  an  action  upon  such  contract,  was 
improperly  applied  to  this  case.  For,  as  I  un- 
derstand the  facts,  the  note  upon  which  this 
suit  was  brought  was  a  good  and  available 
security  in  the  hands  of  Curtis  the  original 
payee,  who  was  no  party  to  the  fraud  between 
Buttolph  and  the  defendant,  Clurk.  It  appears 
by  the  case,  that  Buttolph  conveyed  his  land 
to  Clark  for  the  purpose  of  defrauding  Otis, 
who  had  an  action  pending  against  him  for 
slander,  and  that  Clark  gave  his  bond  and 
mortgage  upon  the  premises  for  $700.  But- 
tolph then  contracted  with  Curtis,  who  was  not 
cognizant  of  the  fraud,  to  purchase  from  him 
a  house  and  lot  in  Morrisville,  and  to  assign 
to  him  the  $700  bond  and  mortgage  in  part 
payment  of  the  purchase  money.  But  it  was 
finally  agreed  between  Buttolph,  Curtis  and 
Clark,  that  the  latter  should  give  to  Curtis  the 
note  in  question,  and  another  note  of  $400,  in 
lieu  of  such  bond  and  mortgage.  The  bond 
and  mortgage  were  accordingly  canceled,  and 
Clark  made  his  two  promissory  notes  for  the 
43 1*]  $700,  *payable  to  Curtis  or  bearer,  and 
delivered  them  to  Curtis  in  part  payment  of 
the  house  and  lot  in  Morrisville,  which  he  had 
by  his  written  contract  agreed  to  convey  to 
Buttolph  upon  being  paid  the  residue  of  the 
purchase  money.  Upon  this  state  of  facts,  it 
is  perfectly  evident  to  me  that  the  notes  were 
good  and  available  securities  in  the  hands  of 
Curtis;  and  that  Clark  could  not  have  set  up 
the  fraudulent  nature  of  the  original  transac- 
tion between  him  and  Buttolph  to  defeat  a  re- 
covery on  these  notes.  Nor  could  Curtis  have 
set  up  that  fraud  as  a  defense  to  a  suit  brought 
by  Buttolph  or  his  creditors  to  compel  a  con- 
veyance of  the  Morrisville  house  and  lot,  upon 
payment  of  the  residue  of  the  purchase  money 
in  pursuance  of  his  contract. 

Such  was  the  situation  of  the  parties  at  the 
time  Buttolph  was  discharged  under  the  In- 
solvent Act,  in  January,  1829,  and  assigned  all 
his  property  and  legal  and  equitable  rights  to 
Beecher.  Under  that  assignment  Beecher  be- 
came entitled  to  the  house  and  lot  in  Morris- 
ville, for  the  benefit  of  the  creditors  of  But- 
tolph; subject  to  the  payment  of  the  $200, 
which  was  then  due  for  the  purchase  money 
beyond  what  was  paid  by  the  two  notes.  It  ap- 
pears, however,  that  Beecher  supposed  he  was 
entitled  to  the  two  notes,  as  assignee  of  But- 
tolph; instead  of  the  contract  for  the  house 
and  lot  in  Morrisville,  in  part  payment  of 
which  contract  the  notes  had  been  given.  He 
accordingly  called  upon  Curtis  for  the  notes, 
and  they  were  given  up  to  him.  The  effect  of 
this  transfer  of  the  notes  was  to  substitute 
such  notes  for  the  interest  which  Beecher  had 
in  the  contract.  And  as  the  notes  were  vaJid 
in  the  hands  of  Curtis,  they  became  good  and 
available  securities  in  the  hands  of  Beecher,  as 
the  legal  bearer  and  owner  thereof,  for  the 
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benefit  of  the  creditors  of  Buttolpb.  For  any 
other  construction  of  that  transaction  would 
operate  as  a  fraud  upon  the  creditors  of  But- 
tolph, who  were  entitled,  under  the  assign- 
ment, to  the  full  value  of  his  interest  in  the 
house  and  not  according  to  the  contract,  as  it 
existed  at  the  time  of  his  assignment  under 
the  Insolvent  Act.  After  that  assignment  had 
been  made,  Buttolph  *had  no  right  to[*432 
interfere  in  the  matter,  or  to  make  an  arrange- 
ment with  Curtis  to  relinquish  the  contract  of 
purchase  and  have  the  notes  given  up  and  dis- 
charged. Indeed,  it  appears  from  his  own  tes- 
timony that  when  he  made  the  pretended  ar- 
rangement with  Curtis,  the  latter  had  already 
delivered  the  notes  to  Beecher  the  assignee. 
And  as  Beecher  had  a  right  to  recover  on  these 
notes,  as  the  lawful  bearer  and  owner  thereof, 
for  the  benefit  of  the  creditors,  of  Buttolpb, 
the  sale  or  delivery  of  the  notes  to  Bruce,  one 
of  the  creditors,  to  be  collected  and  applied  to 
the  payment  of  the  debts  of  Buttolph,  entitled 
Bruce  to  such  notes.  And  Nellis,  as  the  law- 
ful bearer  of  the  notes,  was  entitled  to  sue  in 
his  own  name,  whether  he  was  the  actual  own- 
er of  the  notes,  or  the  suit  was  brought  for  the 
benefit  of  Bruce  and  the  other  creditors  of  But- 
tolph. 

It  appears  from  the  case  that  Clark  has  actu- 
ally lost  the  land  which  he  fraudulently  pur- 
chased from  Buttolph  to  enable  the  latter  to 
defeat  the  collection  of  the  damages  in  the 
slander  suit.  But  that  affords  no  legitimate 
ground  of  defense  to  the  suit  on  this  note  as  a 
failure  of  consideration.  For  when  he  gave 
these  notes  he  assumed  the  risk  of  losing  his 
land,  if  the  fraud  was  discovered  and  the 
plaintiff  in  the  slander  suit  thought  proper  to 
enforce  his  judgment  against  the  land  thus 
fraudulently  purchased. 

The  decision  of  the  judge  that  the  evidence 
in  the  case  constituted  a  legal  defense  to  the 
suit  by  the  bearer  of  this  note,  even  if  Nellis 
was  aware  of  all  the  facts  and  circumstances 
of  the  case  at  the  time  of  the  transfer  of  the 
notes  to  him,  was  therefore  erroneous.  For 
there  never  was  a  time  when  the  notes  given 
to  Curtis  were  not  legal  and  available  demands 
and  securities,  as  against  Clark  the  the  drawer, 
in  the  hands  of  those  who  were  the  lawful 
owners  or  bearers  thereof. 

For  these  reasons  I  think  the  decision  of 
Judge  Denio,  before  whom  the  cause  was  first 
tried,  was  correct,  and  that  the  judgment  of 
the  Supreme  Court  should  be  reversed  and  a 
venire  de  now  awarded. 

*Ruger,  Senator.  I  am  of  opinion  [*433 
that  the  sale  to  the  defendant  was  valid  and 
binding  as  between  the  parties  themselves. 
No  doubt  it  was  void  in  respect  to  Buttolph's 
creditors;  but  that  is  not  enough  to  relieve  the 
defendant  from  liability  upon  his  contract. 
The  language  of  the  statute  is  clear  and  une- 
quivocal, that  sales  or  assignments  made  with 
intent  to  hinder,  delay  or  defraud  creditors, 
are  void  only  "  as  against  the  persons  so  hin- 
dered, delayed  or  defrauded;"  2  R.  S.,  137, 
sec.  1;  and  it  has  been  held,  that  such  sales 
are  to  be  regarded  as  binding  upon  the  im- 
mediate parties  thereto,  their  heirs  and  per- 
sonal representatives.  Jackiton  v.  Oarnsey,  16 
Johns.,  189;  Osborne  v.  Moss,  7  Id.,  161.  If 
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this  be  so,  the  distinction  taken  by  the  Su- 
preme Court  between  executory  and  execut- 
ed contracts  can  have  no  application  to  this 
case. 

Upon  what  principle  of  law,  of  justice  or  of 
sound  policy,  can  we  be  asked  to  relieve  the 
defendant  from  the  payment  of  his  note?  Can 
he  be  relieved  on  the  mere  ground  that  he  was 
a  party  to  a  transaction  designed  to  cheat  and 
defraud  innocent  creditors?  I  think  not.  It  is 
not  pretended  that  the  defendant  was  defraud- 
ed. On  the  contrary,  he  was  himself  the  de- 
ceiver, and  attempted  to  impose  upon  creditors 
the  belief  that  the  purchase  from  Buttolph 
was  honest  and  fair,  when,  as  to  them,  it  was 
fraudulent  and  dishonest.  By  aiding  in  the 
commission  of  a  fraud  upon  creditors,  he 
hoped  to  enjoy, at  a  cheap  price,  what  honestly 
belonged  to  them;  and  now,  when  the  whole 
transaction  is  exposed,  he  seeks  to  be  relieved 
from  the  performance  of  his  contract  by  setting 
up  his  own  fraud  as  a  defense.  But,  in  my 
view  of  the  law,  a  party  to  a  fraud  of  this  char- 
acter cannot  avail  himself  of  it  to  excuse  him 
from  the  performance  of  his  contract.  In  the 
case  of  Bolt  v.  Rogers,  3  Paige,  157,  the  Chan- 
cellor says:  "  Wherever  two  or  more  persons 
are  engaged  in  a  fraudulent  transaction  to  in- 
jure another,  neither  law  or  equity  will  inter- 
fere to  relieve  either  of  those  persons.as  against 
the  other,  from  the  consequences  of  their  own 
misconduct."  The  same  general  doctrine  will 
be  found  maintained  by  the  following  cases: 
434*]  Osborne  v.  Moss,  1  Johns.,  *161;  Jack- 
son v.  Garnsey,  16  Id.,  189;  Findley  v.  Cooley, 
1  Blackf.,  262;  Reichart  v.  Castator,  5  Binn., 
109;  Montefiori  v.  Montefiori,  1  W.  Bl.,  364; 
Babcock  v.  Booth,  2  Hill,  181. 

Again  ;  if  my  views  of  the  case  are  correct, 
the  defendant's  liability  does  not  depend  upon 
the  question  whether  the  sale  to  him  was 
fraudulent  or  honest.  The  note  was  given 
some  seven  months  after  the  sale,  and  on  a 
transaction  having  no  connection  with  it.  When 
the  deed  was  executed  by  Buttolph,  in  March, 
1828,  he  received  from  the  defendant  $500  in 
cash,  and  the  residue  of  the  purchase  money 
was  secured  by  bond  and  mortgage.  The  note 
in  question  was  given  by  the  defendant  to  Cur- 
tis in  October,  1828,  on  the  sale  of  a  lot  by  the 
latter  to  Buttolph.  Curtis  received  it  in  part 
payment  of  the  purchase  money,  and  the 
bond  and  mortgage  were  canceled.  The  note 
was,  therefore,  given  on  the  transfer  of  prop- 
erty entirely  unconnected  with  the  alleged 
fraudulent  sale,  and  for  a  fair  and  full  con- 
sideration. A  contract  will  be  upheld  as  valid, 
if  founded  upon  a  consideration  of  benefit  to 
the  party  promising  or  to  a  third  person  ;  and 
here  the  defendant  not  only  received  back  his 
own  bond  and  mortgage  to  be  cancelled,  but  a 
new  consideration  entered  into  the  transaction, 
viz.  :  the  sale  or  contract  of  sale  from  Curtis 
to  Buttolph.  The  following  authorities  are 
sufficient  to  show  that  there  was  a  valid  con- 
sideration for  the  giving  of  the  note  :  Arm- 
strong v.  Toler,  11  Wh.,  258;  Booth  v.  Hodgson, 
6  T.  R.,  410  ;  Petrie  v.  Hannay,  3  Id.,  418  ; 
Faikney  v.  Reynous,  4  Burr. ,  2069  ;  Johnson  v. 
Hudson,\\  East,  180;  Simpson  v.Bloss, 7 Taunt., 
246  ;  Edwards  v.  Dick,  4  B.  &  Aid.,  211;  Chit. 
Cont.,  7,  Am.  ed.  of  1834.  The  note  was,  there- 
fore, good  in  the  hands  of  Curtis,  and  I  am 
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unable  to  perceive  how  the  transfer  of  it  could 
have  the  effect  to  render  it  invalid. 

But  it  is  said  that  the  defendant  has  lost  the 
farm  conveyed  to  him  by  Buttolph,  and  that 
the  consideration  of  the  note  has,  therefore, 
failed.  How  has  he  been  deprived  of  the  en- 
joyment of  the  farm  ?  Not  by  reason  of  a  par- 
amount title  outstanding  *in  a  third  [*43«> 
person  ;  but  by  reason  of  his  own  fraud.  This 
is  not  enough  to  make  out  a  failure  of  consid- 
eration. 

No  person  respects  more  than  I  do  the  high 
legal  attainments  and  great  moral  worth  of  the 
judges  who  have  passed  upon  this  case  ;  but 
from  the  vast  amount  of  business  disposed  of 
by  them  and  constantly  occupying  their  atten- 
tion, it  is  not  surprising  that  they  should  some- 
times err,  as  I  think  a  majority  of  them  did  in 
this  case.  I  am  of  opinion  that  no  principle  of 
law,  of  equity  or  of  public  policy,  requires  us 
to  allow  the  defendant  to  avail  himself  of  the 
unconscientious  defense  interposed  in  this  case; 
and  that  the  judgment  of  the  Supreme  Court, 
should,  therefore,  be  reversed. 

Bockee,  Senator.  This  action  is  on  a  prom- 
issory note  made  by  the  defendant  October  13, 
1828,  for  $300,  payable  to  William  T.  Curtis  or 
bearer,  four  years  after  date,  with  interest.  By 
the  verdict  of  the  jury  it  is  found  that  the 
plaintiff  had  notice  of  the  consideration  of  the 
note,  and  of  the  facts  and  circumstances  con- 
nected with  it,  before  it.  was  transferred  to- 
him.  The  real  consideration  of  the  note  was 
the  fraudulent  sale  of  land  by  Buttolph  to 
Clark.  A  mortgage  was  first  given  for  a  part 
of  the  consideration  money,  for  which  this  note 
was  afterwards  substituted  and  passed  to  Cur- 
tis under  circumstances  which  would,  doubt- 
less, have  rendered  it  available  to  him  as  abona 
fide  purchaser  without  notice.  The  arrange- 
ment with  Curtis  being  relinquished,  and  the 
note  delivered  over  to  Beecher,  the  assignee  of 
Buttolph,  the  original  taint  of  fraudulent  con- 
sideration adheres  to  it ;  and  the  question, 
therefore,  arises,  whether  a  note  given  on  a 
fraudulent  sale  can  be  recovered  by  the  payee, 
or  by  any  holder  taking  it  with  knowledge  of 
its  fraudulent  character.  This  cause  must  be 
decided  upon  the  same  principles  as  if  But- 
tolph were  the  plaintiff.  Beecher,  the  assignee, 
stands  in  the  place  of  Buttolph,  andNellis,  the 
plaintiff,  received  the  note  with  full  knowledge 
of  all  the  circumstances  attending  it.  He  can- 
not, therefore,  claim  the  protection  due  to  a- 
bonafide  holder.  The  very  elaborate  opinion 
*of  the  Supreme  Court  delivered  by  /.  [*43ft 
Cowen,  and  the  numerous  authorities  cited  by 
him,  have  led  my  mind  to  the  conclusion  that 
a  fraudulent  executory  contract  could  not  have 
been  enforced  between  the  parties  at  common 
law,  and  that  our  statute  has  not  altered  the 
rule  in  this  respect.  The  rule  that  a  party  shall 
not  be  permitted  to  allege  his  own  turpitude, 
does  not  apply  to  the  defendant  in  the  present 
case  ;  because  Buttolph  is  as  deeply  tainted  as- 
he.  It  would  apply  if  Clark  were  making  this 
defense  against  an  innocent  holder  of  the  note, 
or  in  case  he  was  seeking  to  recover  back  from 
Buttolph  the  consideration  money  which  he 
actually  paid  on  the  purchase  of  the  farm. 
Neither  can  the  failure  of  consideration  have 
any  weight  or  influence  in  the  decision  of  this- 
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cause.  The  law  will  not  lend  its  aid  to  adjust 
equities  between  the  parties  to  a  fraudulent 
contract ;  but  leaves  them  on  the  same  ground 
upon  which  they  have  placed  themselves  by 
their  aqts.  This  case  will  admit  the  joint  ap- 
plication of  the  maxims  "ex  turpi  causa  nan 
vritur  aciio,"  and  "in  part  delicto  melior  e«t  con 
<liti»iw*sidentis."  The  judgment  of  the  Supreme 
Court  ought  to  be  affirmed. 

On  the  question  being  put—  "shall  this  judg- 
ment be  reversed" — the  members  of  the  Court 
voted  as  follows : 

For  reversal— The  PRESIDENT,  the  CHAN- 
CEI^OR  and  Senators  Barttit,  Ely,  Franklin, 
NicJwlas,  Platt,  Ruger  and  Varney—Q. 

For  affirmance  —  Senators  Bockee,  Dixon, 
Hard,  Hunt,  Johnson,  Paige,  Root,  Scott,  Var- 
ian  and  Works — 10. 

Judgment  affirmed. 

Same  case— 20  Wend.,  24. 

lUegal  contract— Courts  will  not  aid  parties— Ac- 
tion cannot  be  founded  upon.  Explained  and  con- 
nrmed-15N.  Y.,335. 

Distinguished— 17  Hun,  480. 

Applied— 26  Barb.,  162. 

Cited  in-H.  &  D.,  29,  259;  4  N.  Y.,  455:  79  N.  Y.,  179: 
13  N.  Y.,  119  ;  14  N.  Y..  141;  19  N.  Y.,  28;57N.  Y..  534; 
77  N.  Y.,  72 ;  82  N.  Y.,  397  ;  4  Abb.  App.  Dec.,  255 ;  9 
Hun,  130;  30  Hun.  194;  17  Barb.,  404;  20  Barb.,  437: 
23  Barb.,  11 ;  37  Barb..  348;  52  Barb.,  273;  58  Barb.,  399; 

30  How.  Pr.,  143;  «0  How.  Pr.,  118  ;  4  Sandf.,  717:  36 
Super..  370;  4  Leg.  Obs..  103;  21  Wall.,  480;  12  Bk. 
Reg.,  141 ;  7  Kan.,  165:  33  N.  J.  L.,323;  3  Ga.,  184; 
46  Am.  Dec.,  422;  28  Wis.,  650;  9  Am.  Rep..  527,  528  ; 

31  Wis.,  254;  11  Am.  Rep.,  606. 

Sale  to  defraud  creditors— Holder  with  knowledge 
of  factsofnote  0it>en  upon,  cannot  recover.  Explained 
—2  Lans.',  105 ;  10  Barb..  370. 

Denied— 55  Miss.,  205;  30  Am.  Rep.,  515;  32Ind.,  486; 
2  Am.  Rep.,  357. 

Cited  in— 60  How.  Pr.,  118;  21  Ind.,  491. 


437*]     *CURTIS  9.  HUBBARD. 

Execution  of  Civil  Process  by  Ministerial  Officers 
— Cannot  Break  Outer  Doors  of  House — Re- 
sistance to  Officer— Levy  Cannot  Be  Made 
After  Wrongful  Entry. 

A  man's  dwelling-house  is  his  castle,  not  for  his 
own  personal  protection  merely,  but  also  for  the 
protection  of  his  family  and  his  property  therein. 
Per  Walworth,  Chancellor. 

A  defendant  in  an  execution,  by  closing  the  outer 
doors  of  his  dwelling-house  against  the  aneriff,  may 
prevent  the  latter  from  entering  to  make  a  levy  on 
his  goods.  Per  Walworth,  Chancellor. 

As  a  general  rule,  no  one  can  acquire,  by  his  own 
illegal  act,  a  right  to  the  custody  of  another's  per- 
.  son  or  property.  Per  Walworth,  Chancellor. 

The  outer  door  of  a  dwelling-house  being  latched 
merely,  the  sheriff  entered  it,  contrary  to  the  known 
will  of  the  owner,  and  levied  upon  his  goods  there- 
in by  virtue  of  a  fl.fa.  Held,  illegal,  though  the 
owner  was  not  in  the  house  at  the  time ;  and  that 
the  levy  gave  the  sheriff  no  right  to  remove  the 
goods. 

Held  further,  that  even  a  guest  in  the  house  might 
lawfully  resist  the  sheriff's  attempt  to  remove  goods 
th  us  seised,  using  no  more  force  than  was  neces- 
sary. 

The  case  in  the  Year  Book,  18  E.,  4,  f  ol.  4,  pi.  19, 
commented  on  and  explained.  Per  Walworth,  Chan- 
cellor. 

Citations— Fitzherb.  Abr.,tit.  Execution,  pi.  252, 
H.  18  Edw.  II.;  Y.  B.  18  Edw.  IV.,  fol.  4 ;  Cro.  Eliz., 
908  :  Moore.  668 :  Yelv.,  29 ;  5  Co.,  91 ;  12  Pick.,  270;  24 
Wend.,  371 ;  Lofft,  381 ;  Cowp.,  6 ;  Bac.  Abr.,  tit.  Ex- 
ecution, N,  ?i. 

• 

ON  ERROR  from  the  Supreme  Court,  where 
Curtis  sued  Hubbard  for  an  alleged  as- 
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sault  and  battery.  The  court  below  rendered 
judgment  in  favor  of  the  defendant,  and  the 
plaintiff  brought  error.  For  a  report  of  the 
case  in  that  court,  together  with  the  opinion 
there  delivered,  see  1  Hill,  336,  etneq. 

Mr.  C.  P.  Kirkland,  for  plaintiff  in  error. 

Mr.  C.  Tracy,  for  defendant  in  error. 

Walworth,  CJianceUor.  This  case  presents 
two  important  questions  in  relation  to  the  rights 
and  liabilities  of  sheriffs  and  other  ministerial 
officers,  in  the  execution  of  civil  process.  The 
sheriff,  after  being  forbidden  by  the  owner  of 
a  house,  the  outer  door  of  which  was  shut  and 
fastened  only  by  the  ordinary  latch,  entered 
the  house  for  the  purpose  of  seizing  the  goods 
of  the  owner  upon  an  execution  against  him  ; 
the  family  of  *such  owner  being  in  the  f*438 
house,  although  he  was  himself  outside  the 
door.  And  the  sheriff,  having  thus  entered  the 
house,  seized  upon  and  was  in  the  act  of  re- 
moving a  part  of  the  goods,  when  the  defend- 
ant in  this  suit,  the  brother  of  the  owner,  and 
by  his  direction,  assisted  in  expelling  the  sher- 
iff from  the  house  and  in  preventing  the  re- 
moval of  the  goods  therefrom. 

The  question  whether  the  defendant  in  an 
execution  had  the  right  to  close  the  doors  of 
his  house  against  the  sheriff,  to  prevent  a  levy 
upon  his  property,  appears  to  have  been  a  mat- 
ter of  some  doubt  in  England  at  a  very  early 
day.  And  Fitzherbert  has  a  note  of  a  case  said 
to  have  been  decided  as  early  as  1325,  Fitz- 
herb. Abr.,  tit.  Execution, pi.  252,  H,  18 Edw. 
II.,  which  is  in  favor  of  the  right  of  the  sher- 
iff to  enter  the  dwelling-house  forcibly,  to  seize 
goods  upon  execution.  No  such  case,  howev- 
er, is  to  be  found  in  the  Year  Books  of  that 
term;  nor  is  it  stated  by  Fitzherbert  whether 
the  execution  was  in  favor  of  the  King  or  of  a 
private  person.  The  question  came  before  the 
Court  of  K.  B.  about  150  years  afterwards,  Y. 
B.,  18  Edw.  IV.,  fol.  4;  and  the  decision  was 
against  the  right  of  the  sheriff  to  break  the  de- 
fendant's dwelling-house  with  a  view  of  levy- 
ing an  execution  upon  his  goods  therein. 
Again,  in  the  latter  part  of  the  reign  of  Queen 
Elizabeth,  1602,  in  the  case  of  Semayne  v. 
Gresham,  Cro.  Eliz.,  908,  Moore,  668;  8.  C., 
Yelv.,  29,  the  question  was  presented  to  the 
Q.  B.  for  decision,  in  a  suit  brought  against 
the  owner  of  a  house  who  had  closed  his  doors 
against  the  sheriff,  so  that  he  could  not  enter  to 
take  the  goods  therein  which  belonged  to  the 
defendant  in  the  execution.  Upon  the  first 
argument,  according  to  the  report  of  the  case 
by  Moore,  Popham,  Ch.  J.  and  Mr.  J.  Gawdy, 
relying  upon  the  note  of  the  case  in  Fitzherbert, 
were  clearly  of  the  opinion  that  the  sheriff 
might  break  the  door  of  the  dwelling-house  to 
execute  the  process  against  the  goods.  Fenner 
and  Yelverton,  the  other  two  justices,  being  of 
a  contrary  opinion,  no  judgment  was  then  giv- 
en. But  a  fifth  judge,  Mr.  J.  Williams,  being 
appointed  in  the  K.  B.  in  the  first  year  of 
James  the  first,  the  *case  was  again  [*439 
argued  the  next  year;  and  Williams  concur- 
ring in  opinion  with  Fenner  and  Yelverton, 
the  decision  was  made  against  the  sheriff's 
right,  as  reported  by  Ld  Coke.  Semayne'x  case, 
5  Co.,  91.  By  this  decision,  the  right  to  close 
the  outer  door  of  the  dwelling-house  upon  the 
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sheriff  when  he  came  with  an  execution,  at  the 
suit  of  a  private  person,  to  levy  upon  goods, 
was  placed  upon  the  same  basis  as  the  right  to 
prevent  a  similar  entry  when  he  came  with 
Hke  process  to  arrest  the  person  of  the  defend- 
ant; and  that  appears  to  have  been  considered 
the  settled  law  of  England  ever  since.  It  has 
^Iso  been  constantly  recognized  as  the  common 
law  of  the  several  States  of  the  Union  where 
the  English  common  law  prevails.  Nor  does 
the  fact  that  the  defendant  in  the  execution 
was  not  in  his  house  at  the  time  when  the  sher- 
iff opened  the  door  and  went  in  contrary  to 
his  known  will  on  the  subject,  alter  his  rights. 
For  a  man's  house  is  his  castle, not  for  his  own 
personal  protection  merely,  but  also  for  the 
protection  of  his  family  and  his  property  there- 
in, while  it  is  occupied  as  his  residence. 

The  remaining  question  is,  whether  a  sher- 
iff, who  has  entered  the  house  of  another  in 
•direct  violation  of  the  law,  for  the  purpose  of 
arresting  the  owner  or  seizing  his  goods,  can 
be  justified  in  consummating  the  wrong  by  ar- 
resting his  person  or  removing  the  goods, 
where  it  is  all  one  continuous  act.  I  think, 
upon  authority  as  well  as  upon  principle,  he 
•cannot.  And  I  fully  concur  in  the  opinion  of 
the  learned  Chief  Justice  of  Mass.,  in  the  case 
of  llsley  v.  Nichols,  1.2  Pick.,  270.  upon  this 
question.  As  a  general  rule,  no  person  can  ac- 
quire a  right  to  the  custody  of  the  person  or 
the  possession  of  the  property  of  another  by 
his  own  illegal  act.  And  I  think  this  would 
never  have  been  considered  an  exception  to  that 
rule,  had  not  the  language  of  the  case  cited 
from  the  Year  Books  been  misapprehended. 
In  Semayne's  case,  either  the  counsel,  or  one  of 
the  judges  who  delivered  the  opinion  of  the 
majority  of  the  court,  is  represented  as  saying: 
"  By  Littleton  and  all  his  companions  it  is  re- 
solved, that  the  sheriff  cannot  break  the  de- 
44O*J  fendant's  *house  by  force  of  a  fieri 
facias,  but  he  is  a  trespasser  by  the  break- 
ing, and  yet  the  execution  which  he  then  doth 
in  the  house  is  good."  But  that  certainly 
could  not  have  been  intended  as  a  translation 
of  the  language  in  the  case  in  the  Y.  B. ,  18th 
Ed w. ,  IV.  And  Cowper  has  done  great  injus- 
tice to  Ld.  Mansfield  by  quoting,  as  if  it  was 
his  own  language,  a  statement  of  that  case 
which  bears  no  resemblance  to  the  note  of  the 
decision  as  it  is  in  the  Year  Book.  A  very  fair 
translation  of  the  whole  case  is  given  by  Mr. 
Metcalfe,  in  his  note  to  the  case  of  Semayne  v. 
Qresham  in  Yelverton;  which  translation  does 
not  vary  materially  from  that  of  Mr.  J.  Cowen 
in  the  case  of  People  v.  Hubbard,  24  Wend., 
371.  The  substance  of  it  is,  that  the  sherifl 
had  an  execution  against  a  party  in  a  civil  suit 
who  had  locked  up  his  goods  in  a  chest  in  his 
house;  and  the  sheriff  went  and  broke  open 
the  house  and  seized  the  goods  and  carried 
them  off.  The  case  being  stated  to  the  court  for 
its  decision  whether  the  sheriff  was  guilty  of  a 
tort,  Littleton  and  his  associate  judges  held  that 
the  party  injured  might  have  a  writ  of  trespass 
against  the  sheriff  for  breaking  his  house,  not 
withstanding  the  execution:  for,  as  they  say 
"  the/,  fa.  will  not  excuse  him  of  the  break 
ing  of  the  house,  but  of  the  taking  of  goods 
only."  Not  that  it  would  excuse  the  sheriff 
for  having  taken  the  goods  in  this  particu 
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ar  case,  after  he  had  wrongfully  broken 
nto  the  house  where  they  were.  But  the 
words  des  biens,  which,  literally  translated, 
s  "  of  the  goods,"  seem  to  have  led  to  the  er- 
roneous conclusion  that  the  court  meant  to  de- 
ide  that  the  taking  of  the  goods  in  the  partic- 
ular case  then  stated  to  the  court,  was  a  justifi- 
able act,  notwithstanding  the  breaking  of  the 
tiouse  to  get  access  to  them.  In  the  French  and 
Norman  French  languages,  the  article  is  fre- 
quently used  in  cases  where  we  dispense  with 
it.  And  des,  which  appears  to  be  a  contraction 
of  the  preposition  de  and  the  article  les,  is  used 
where  we  make  use  of  the  corresponding  prepo- 
sition only.  Thus,  the  English  expression, 
"  the  laws  of  men,"  would,  in  French,  be  les 
lois  des  Jiommes  ;  that  is,  literally,  "the  laws 
of  the  men." 

*Ld.  Mansfield,  who  seems  to' have  [*441 
taken  it  for  granted  that  in  the  case  in  the  Year 
Books  the  court  had  decided  that  the  taking  of 
the  goods  was  lawful  notwithstanding  the  ille- 
gality, intimates  that  he  would  not  probably 
have  so  decided  in  a  case  of  the  first  impression. 
Lofft,  381;  Cowp.,  6.  And  it  is  certain  no 
such  question  could  have  arisen  in  Semayne's 
case,  as  no  goods  had  been  there  taken  by  the 
sheriff;  for  it  was  an  action  against  the  owner 
of  the  house  for  shutting  his  doors  and  refus- 
ing to  permit  the  sheriff  to  enter  and  seize  the 
goods.  The  fact  also  that  in  the  subsequent 
case  of  Yates  v.  Delamayne,  Bac.  Abr.,  tit. 
Execution,  N,  n.,  the  court  set  aside  the  levy 
on  an  execution, because  the  sheriff  had  illegal- 
ly entered  the  defendant's  house  to  execute  the 
writ,  is  conclusive  to  show  that  it  was  not 
then  considered  as  settled  law  in  England  that 
the  sheriff  had  a  right  to  seize  the  defendant's 
goods  after  having  obtained  access  to  them  by 
his  own  wrongful  act.  That  case,  too,  appears 
to  have  been  decided  in  1776,  only  two  years 
after  the  case  of  Lee  v.  Gansel,  and  while  Ld. 
Mansfield  continued  to  preside  in  the  Court  of 
K.  B. 

For  these  reasons,  1  think  the  justices  of  the 
Supreme  Court  were  clearly  right  in  deciding 
that  if  the  entry  of  the  sheriff  in  the  present 
case  was  illegal,  the  defendant,  acting  under 
the  direction  of  the  owner,  had  a  right  to  expel 
him  from  the  house  and  to  prevent  his  carry- 
ing off  the  goods.  I,  therefore,  can  see  no  error 
in  the  judgment  of  the  court  below,  and  think 
that  judgment  should  be  affirmed. 

The  President  delivered  an  oral  opinion  in 
favor  of  an  affirmance,  and  Root,  Senator,  in 
favor  of  a  reversal  of  the  judgment  of  the  Su- 
preme Court. 

On  the  question  being  put — "shall  this  judg- 
ment be  reversed?" — the  members  of  the  Court 
voted  as  follows: 

For  reversal — Senators  Faulkner,  Niclwlas, 
Plait,  Rhoades,  Root  and  Works— 6. 

*For  affirmance — The  PRESIDENT,  [*442 
the  CHANCELLOR  and  Senators  Bartlit,  Bockee, 
Clark,  Denniston,  Franklin,  Johnson,  Paige, 
Ruger,  Scott  and  Varney — 12. 

Judgment  affirmed. 

Affirming— 1  Hill,  336. 

Cited  in-35  N.  Y.,  480;  31  Hun.  409;  47  Barb.,  45 ; 
3  Abb.  N.  S.,  121. 
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WYCKOFF,  President  of  the  Farmers'  Bank 
of  Seneca  County. 

Associations  under  General  Banking  Law — 
Power  of,  to  Issue  Negotiable  Paper  without 
Sanction  of  Comptroller — Irregularly  Issued, 
Valid  in  Hands  of  Bona  Fide  Indorsee— 
Wlial  Sufficient  to  Put  Holder  on  Inquiry. 

A  negotiable  draft  or  bill  of  exchange  in  the  or- 
dinary form,  though  issued  by  an  association  or- 
ganized under  the  general  Banking  Law,  without 
the  sanction  of  the  Comptroller,  will  bind  the  asso- 
ciation as  in  favor  of  &lmna  fide  indorsee ;  and  this, 
notwithstanding  it  be  signed  by  the  cashier  only. 

Otherwise,  however,  as  between  the  association 
and  one  not  occupying  the  position  of  a  bona  fide 
holder,  if  it  appear  that  the  draft  or  bill  was  issued 
by  way  of  loan,  or  for  the  purpose  of  being  put  in 
circulation  as  money.  Semble. 

How  far  these  associations  may,  as  incidental  to 
the  general  powers  expressly  conferred  on  them  by 
statute,  issue  negotiable  paper,  without  the  sanc- 
tion of  the  Comptroller ;  e.  g.,  tor  the  payment  of 
their  debts,  the  transfer  of  their  funds,  etc.,  dis- 
cussed and  considered. 

Where  there  is  enough  on  the  face  of  a  negotia- 
ble note  or  bill  of  exchange  to  create  a  suspicion 
that  it  was  issued  contrary  to  law,  and  to  put  the 
party  who  takes  it  upon  inquiry,  he  is  not  entitled 
to  be  considered  a  hnnafide  holder.  Semble. 

A  negotiable  note  or  bill  of  exchange,  though 
given  by  a  corporation  having  only  an  incidental 
right  of  issuing  such  paper  in  certain  special  cases, 
must  be  presumed  to  have  been  legally  issued  until 
the  contrary  appear.  Semble. 

Citations— 1  R.  S.,  7U,  712,  sees.  6,  7 ;  Laws,  1837,  p. 
14 ;  3  B.  &  Aid.,  1 ;  12  Johns.,  230,  306  ;  6  Wend.,  615  ; 
1  Cow.,  513 ;  3  Wend.,  94 ;  9  Barn.  &  C.,  363 ;  2  Conn., 
252 ;  2  Cr..  167 ;  12  Wh.,  68 :  13  Pet.,  587  ;  5  Wh.,  326 : 
Ang.  &  Ames,  Corp.,  164 ;  Laws,  1838,  p.  250,  sees.  9. 
18,  21,  26,  29.  31 :  Laws,  1840.  p.  306.  sec.  4 :  2  Hill.  241, 
366 ;  1  Hill.  373 ;  16  Johns.,  189 ;  18  Johns.,  515 ;  10 
Johns.,  185  ;  Chit.  Bills,  116 ;  20  Wend.,  24. 

ON  error  from  the  Supreme  Court.  The  ac- 
tion was  brought  by  Safford,  against 
Wyckoff  as  President  of  the  Farmers'  Bank  of 
Seneca  Co.,  and  one  Dodge,  to  recover  the 
amount  of  a  bill  of  exchange  drawn  by  the 
Bank  in  favor  of"  Dodge,  and  indorsed  by  him. 
The  cause  was  tried  twice;  once  in  December, 
1839,  and  again  in  October,  1841.  On  the  first 
trial,  a  verdict  was  rendered  in  favor  of  the 
plaintiff;  but  the  Supreme  Court  afterwards 
set  this  aside,  and  granted  a  new  trial.  For 
the  facts  of  the  case  as  proved  upon  the  first 
trial,  and  the  opinion  delivered  in  the  Supreme 
44.3*]  Court  on  granting  the  new  trial,  *see 
1  Hill,  11,  et  seq.  Intermediate  the  first  and 
second  trial,  the  action  was  severed  as  to  the 
defendants,  and  proceeded  afterwards  against 
Wyckoff  alone.  The  facts  proved  upon  the 
second  trial,  however,  so  far  as  the  material 
question  in  the  case  is  concerned,  were  not  es- 
sentially different  from  those  which  the  plaint- 
iff gave  in  evidence  at  the  first,  and  the  circuit 
judge  ordered  a  nonsuit.  At  the  May  Term 
of  the  Supreme  Court,  1842,  the  plaintiff  moved 
for  a  new  trial  upon  a  bill  of  exceptions,  but 
the  motion  was  denied,  and  judgment  rendered 
in  favor  of  the  defendant;  whereupon  the 
plaintiff  sued  out  a  writ  of  error. 

Messrs.  O.  Allen  and  S.  Stevens,  for 
plaintiff  in  error. 

Messrs.  J.  Holmes  and  Willis  Hall,  for 
defendant  in  error. 

Walworth,  Cliancettor.  The  first  question 
for  consideration  in  this  case  is,  whether  an 
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association  formed  under  the  general  Bank 
Law  of  1888,  is  authorized  to  issue  negotiable 
paper  for  any  purpose,  except  such  circulating 
notes  as  are  countersigned  and  registered  in 
the  office  of  the  Comptroller.  I  have  consid- 
ered these  associations,  for  all  substantial  pur- 
poses, corporations,  having  the  general  powers 
of  corporations,  except  where  restricted  by  the 
Act  under  which  they  are  organized.  And, 
like  other  corporations,  they  can  only  exercise 
the  powers,  and  carry  on  the  business,  which 
the  statute  under  which  they  are  created  has 
authorized  them  to  exercise  and  carry  on,  either 
in  terms  or  by  necessary  implication.  For  I 
presume  no  one  can  suppose  that  these  asso- 
ciations are  authorized  to  carry  on  every  kind 
of  business  which  an  individual  could  trans- 
act, except  such  as  they  are  expressly  pro- 
hibited from  transacting  by  the  general  Bank 
Law.  I  shall,  therefore,  examine  their  powers 
and  their  capacities  to  contract,  upon  the  sup- 
position that  they  are,  in  fact,  corporations, 
created  for  certain  specified  objects,  and  sub- 
ject to  the  restrictions  in  the  Acts  under  which 
they  were  created  and  are  exercising  their 
powers;  and  that  they  *have  such  in-  [*444- 
cidental  power  and  authority  as  they  would 
have  had  by  the  .common  law  or  otherwise,  if 
they  had  been  called  corporations  in  the  Act 
under  which  they  are  organized. 

There  is  no  express  prohibition,  in  the  Act 
of  1838  against  making,  and  putting  in  circu- 
lation as  money,  notes  and  bills  which  are  not 
countersigned  and  registered  in  the  Comptrol- 
ler's office.  But  the  general  Restraining  Law, 
as  amended  by  the  Act  of  February,  1837,  still 
declares  that  no  person,  association  of  persons, 
or  body  corporate,  except  such  bodies  corpo- 
rate as  are  expressly  authorized  by  law,  shall 
issue  any  bills  or  promissory  notes,  or  other 
evidences  of  debt,  as  private  bankers,  for  the 
purpose  of  loaning  them,  or  putting  them  in 
circulation  as  money,  unless  thereunto  special- 
ly authorized.  1  R.  S.,  712,  sec.  6;  L.  of  1837, 
p.  14.  And  the  Act  of  1838,  which  only  au- 
thorizes a  certain  kind '  of  notes  to  be  put  in 
circulation  as  money,  leaves  the  restraining 
law  in  full  force  as  to  every  other  evidence  of 
debt.  These  banking  associations,  therefore, 
are  prohibited  from  issuing  any  bills  or  prom- 
issory notes,  or  other  evidences  of  debt,  for  the 
purpose  of  loaning  them,  or  having  them  put 
in  circulation  as  money,  whatever  forms  such 
evidences  of  debt  may  assume.  Any  officer  or 
agent  of  these  associations,  then,  who  shall  be 
guilty  of  issuing  any  such  evidences  of  debt 
with  the  intention  of  having  them  loaned  or 
put  in  circulation  as  money,  or  who  shall  di- 
rectly or  indirectly  assent  to  the  same,  will 
render  himself  liable  to  the  penalty  of  $1,000, 
mentioned  in  the  Restraining  Law,  as  the  for- 
feiture for  a  violation  of  its  provisions.  1  R. 
S.,  712.  sec.  7.  And  a  negotiable  bill  or  note 
which  is  issued  contrary  to  law,  or  upon  an 
illegal  consideration,  is  void  in  the  bands  of 
any  one  who  takes  it  with  notice  of  the  ille- 
gality. So  when  it  appears  upon  the  face  of 
such  negotiable  securities  that  they  were  issued 
contrary  to  law,  or  where  there  is  sufficient  to 
create  a  suspicion  of  their  illegality  and  to  put 
the  party  who  takes  them  upon  inquiry,  he  is 
not  a  t)onafide  holder,  and  cannot  recover  on 
them  as  such.  Broughton  v.  Manchester  Wa- 
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ter -works  Co.,  3  B.  &  Aid.,  1;  Wiggin  v.  Bush, 
445*]  12  Johns.,  *306.  Thus,  in  the  case  of 
Atty-Gren.  v.  L.  &  F.  Ins.  Co.,  inchan.,  March 
15,  1842,  where  an  insurance  company  had  is- 
sued and  put  in  circulation  its  negotiable  bonds 
as  money,  or  as  a  circulating  medium,  in  the 
form  of  post  notes,  in  violation  of  the  restrain- 
ing law.  and  the  form  and  appearance  of  the 
bonds  were  such  as  to  indicate  that  they  prob- 
ably were  made  to  be  thus  circulated,  the  ref- 
erees to  whom  the  question  of  the  liability  of 
the  corporation  to  the  bond  holders  was  re- 
ferred, decided  that  it  was  not  liable.  And  I 
sustained  the  decision  of  the  referees,  upon  the 
ground  that  the  fact  of  the  illegal  issue  of  the 
bonds  was  proved,  and  that  there  was  sufficient 
upon  the  face  of  them  to  put  those  who  re- 
ceived them  upon  inquiry. 

But  a  bill,  or  any  other  negotiable  security 
which  is  not  upon  its  face  illegal  and  unau- 
thorized, is  valid  in  the  hands  of  a  bona  fide 
holder  without  notice,  who  has  paid  a  valuable 
consideration  therefor,  except  in  those  cases 
in  which  the  security  is  made  void  by  statute. 
Vattett  v.  Parker,  6  Wend.,  615.  And  if  this 
Association  had  the  right  to  give  a  promissory 
note  or  bill  in  such  form  as  to  be  negotiable, 
for  any  purpose,  signed  by  the  cashier  of  the 
Association  only,  the  plaintiff  was  entitled  to 
recover  in  this  case.  For,  where  a  corpora- 
tion is  authorized  to  give  a  negotiable  security 
for  any  purpose,  and  there  is  nothing  to  show 
what  the  particular  security  was  given  for,  if 
there  is  nothing  upon  the  instrument  itself  to 
create  a  suspicion  that  it  was  issued  for  an  il- 
legal object,  the  court  will  presume  that  it  was 
given  for  a  legitimate  purpose,  rather  than  for 
a  purpose  which  was  unauthorized  and  illegal. 
It  has  frequently  been  decided  that  a  corpora- 
tion which  has  the  right  to  contract  debts,  may 
give  a  negotiable  note  or  bill,  in  payment  or 
security  for  such  a  debt;  unless  such  corpora- 
tion is  restrained  by  its  charter  or  by  statute, 
from  doing  so.  Thus,  in  the  case  of  Motl  v. 
Hicks,  1  Cow.,  513,  where  a  company  had  been 
incorporporated  for  the  manufacturing  of 
glass,  the  Supreme  Court  held  that  a  note  given 
by  the  corporation,  by  its  president,  payable 
to  the  order  of  Horsfield,  was  a  valid  note  in 
446*]  *the  hands  of  the  indorsee.  And  in 
Barker  v.  Ins.  Co.,  3  Wend.,  94,  it  was  held 
that,  although  an  insurance  company  could 
not  make  and  issue  notes  which  were  intended 
for  circulation  as  bank  paper,  the  corporation 
might  give  a  note  for  a  debt  contracted  in  the 
course  of  its  legitimate  business.  See,  also, 
Major  v.  Hammond,  9  Barn.  &  C.,  363.  If 
these  banking  associations  then  are  in  fact 
corporations,  as  the  Supreme  Court  lias  very 
properly  decided  that  they  are,  I  can  find 
nothing  in  the  act  under  which  they  are  or- 
ganized which  prohibits  them  from  giving  ne- 
gotiable notes  or  drafts  in  payment  of  the  rent 
of  their  banking  houses,  the  salaries  of  their 
cashiers  and  clerks,  and  for  many  other  pur- 
poses connected  with  the  legitimate  business 
of  banking.  And,  for  anything  that  appears 
to  the  contrary,  the  draft  set  out  in  this  rec- 
ord was  given  in  payment  of  such  a  debt; 
though,  out  of  the  case,  it  may  perhaps  be 
shown  that  it  was  made  to  be  put  in  circula- 
tion as  money. 

The  objection,  however,  that  the  instrument 
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given  in  evidence  was  not  executed  in  the  man- 
ner required  by  the  21st  section  of  the  general 
Banking  Law,  so  as  to  make  it  a  valid  and 
binding  contract  which  could  be  sued  on  as 
such  by  an  indorsee,  is  one  which  I  have  in 
vain  endeavored  to  overcome;  for  I  have  no 
doubt  the  plaintiff  took  this  draft  in  good  faith, 
believing  it  was  valid  and  binding  upon  the 
Association.  The  21st  section  of  the  general 
Banking  Law  declares,  in  express  terms,  the 
contracts  made  by  any  such  association,  and 
all  notes  and  bills  by  them  issued  and  put  in 
circulation  as  money,  shall  be  signed  by  the 
president  or  vice-president  and  cashier  theredf . 
This  is  an  entirely  different  provision  from 
that  contained  in  the  charter  of  the  Derby 
Fishing  Company,  upon  which  the  decision 
was  founded  to  which  we  were  referred,  from 
the  State  of  Conn.  2  Conn.,  252.  There  the 
provision  was  that  all  policies  of  insurance 
made  by  the  company,  signed  by  the  president 
and  countersigned  by  the  secretary,  should  be 
binding  on  the  company  according  to  the 
terms  and  tenor  thereof.  This  is  a  very  com- 
mon *provision  in  the  charters  of  in-  [*447 
surance  companies  and  incorporated  banks, 
and  was  originally  inserted  in  such  charters  to 
obviate  the  ancient  common  law  rule  that  a 
corporation  could  only  contract  by  deed  under 
its  common  or  corporate  seal;  and  also  to  re- 
lieve the  holder  of  the  policy  of  the  company, 
or  the  note  of  the  bank,  from  the  burden  of 
proving  that  the  officers  who  signed  such  pol- 
icy or  note  were  authorized  by  the  corporation 
to  make  the  contract.  In  cases  of  that  kind,  the 
statute  simply  declares  that  contracts  thus 
signed  shall  be  binding  upon  the  corporation; 
but  not  that  all  contracts  shall  be  executed  in 
that  form,  so  as  to  deprive  the  corporation  of 
the  power  to  contract  under  its  corporate  seal, 
as  it  was  authorized  to  do  by  the  common  law. 
or  to  make  a  contract  in  any  other  form  which 
the  law  allows.  When  the  Legislature,  how- 
ever, declare  that  all  contracts  made  by  these 
associations  shall  be  signed  in  a  particular  way, 
I  am  not  prepared  to  admit  that  the  court  is 
authorized  to  say  that  a  valid  written  contract 
may  be  made  in  a  different  form.  This,  of 
course,  does  not  include  a  class  of  contracts 
that  are  never,  in  fact,  made  by  the  association, 
but  which  arise  by  operation  of  law  merely; 
as,  in  the  ordinary  case  of  an  implied  assump- 
sit  to  repay  moneys  deposited  by  dealers  with 
the  bank.  In  such  cases  the  certificate  of  the 
cashier  or  teller,  or  the  entry  in  the  pass-book 
of  the  customer,  is  not  a  contract;  it  is  only 
evidence  of  a  fact,  which  might  be  proved  by 
parol,  to  raise  an  implied  promise  by  operation 
of  law.  But  a  negotiable  note,  draft  or  bill  of 
exchange  is  an  actual  contract;  and  it  must  be 
in  writing,  and  properly  signed,  to  enable  a 
third  person  to  recover  on  it  as  the  indorsee  or 
bearer  of  the  instrument. 

The  late  Ch.  J.  Marshall  says,  it  is  a  general 
rule  that  a  corporation  can  only  act  in  the  man- 
ner prescribed  by  law.  Again,  he  says:  "With- 
out ascribing  to  this  body,  which  in  its  corpo- 
rate, capacity  is  the  mere  creature  of  the  Act  to 
which  it  owes  its  existence,  all  the  qualities 
and  disabilities  annexed  by  the  common  law 
to  ancient  institutions  of  this  sort,  it  may  cor- 
rectly be  said  to  be  precisely  what  the  incorpo- 
rating Act  has  made  it,  to  derive  all  its  pow- 
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448*]  era  *f  rom  that  Act,  and  to  be  capable  of 
everting  its  faculties  only  in  the  manner  which 
that  Act  authorizes."  Head  v.  Ins.  Co.,  2  Cr., 
167.  I  am  not  prepared  to  say  this  language 
was  properly  applied  to  the  case  then  under 
consideration;  in  which  the  provision  in  the 
charter  was  similar  to  that  contained  in  the 
Act  incorporating  the  Derby  Fishing  Company. 
But  Mr.  J.  Story,  in  a  subsequent  case,  12 
Wh.,  68,  sanctions  it  in  its  full  extent.  And  in 
the  very  recent  case  of  Bk.  v.  Earle,  13  Pet., 
587,  Ch.  J.  Tauey,  in  delivering  the  opinion 
of  the  Supreme  Court  of  the  U.  S.,  says:  "  It 
may  be  safely  assumed  that  a  corporation  can 
make  no  contracts,  and  do  no  acts  either  with- 
in or  without  the  State  which  creates  it,  except 
such  as  are  authorized  by  its  charter;  and  those 
acts  must  also  be  done  by  such  officers  or  agents, 
and  in  such  manner  as  thecharter  authorizes." 

In  the  language  of  one  of  these  distinguished 
judges,  therefore,  I  must  say,  "  if  the  statute 
imposes  the  restriction,  it  must  be  obeyed." 
And  the  Statute  of  1838,  having  said,  in  so 
many  words,  that  contracts  made  by  such  as- 
sociations shall  be  signed  by  the  president  or 
vice-president  and  cashier  thereof,  a  bill  of 
exchange,  or  draft,  signed  by  the  cashier  only, 
,  is  not  a  valid  written  contract  and  security, 
which  can  authorize  an  indorsee  to  recover 
thereon  against  the  association,  in  a  suit  at  law 
in  his  own  name,  and  without  showing  that  he 
has  paid  money  thereon  which  has  been  ap- 
plied to  the  use  of  the  association  so  as  to  cre- 
ate a  contract  by  operation  of  law. 

I  must,  therefore,  vote  to  affirm  the  judg- 
ment of  the  Supreme  Court. 

Paige,  Senator.  Parol  agreements  made  by 
the  authorized  agents  of  a  corporation,  in  rela- 
tion to  matters  within  the  scope  of  its  legiti- 
mate business,  are  deemed  the  express  con- 
tracts of  the  corporation  itself;  and  all  duties 
imposed  by  law,  and  all  benefits  conferred  by 
request  of  the  corporation,  raise  an  implied 
promise  on  which  an  action  may  be  main- 
449*]  tained.  Danforth  v.  *  Turnpike  Co.,  12 
Johns.,  230.  It  is  well  settled  also,  that  a  cor- 
poration may  give  a  promissory  note  fora  debt 
contracted  in  the  course  of  its  legitimate  busi- 
ness, though  not  specially  authorized  to  do  so 
by  statute.  Barker  v.  Ins.  Co.,  3  Wend.,  94. 
But  where  the  mode  of  executing  written  con- 
tracts by  a  corporation  has  been  prescribed  by 
statute,  it  cannot  be  departed  from.  Atec?umics' 
Bk.  v.  Bk.  of  Columbia,  5  Wh.,  326;  Ang.  & 
A.  Corp.,  164.  However,  if  the  contract  be 
void  because  of  a  defective  execution,  the  con- 
sideration received,  or  the  original  debt  for 
which  the  contract  was  given,  may  be  recov- 
ered by  action.  These  remarks  apply  to  bank- 
ing associations,  whether  they  are  or  are  not 
corporations;  for  I  have  no  doubt  that  such 
institutions  may  give  promissory  notes  or  bills 
of  exchange  payable  after  date,  without  being 
countersigned  in  the  Comptroller's  office,  for 
debts  legitimately  contracted.  Such  notes  or 
bills  must,  however,  be  signed  by  the  president 
or  vice-president  and  cashier,  as  required  by 
the  21st  section  of  the  Act  to  Authorize  the 
Business  of  Banking.  Sess.  L.  of  1838,  p.  250. 
I  am  of  course  speaking  of  bills  and  notes  not 
intended  for  circulation  as  money;  for,  if  is 
sued  for  that  purpose,  they  must  not  only  be 
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signed  by  the  officers  mentioned,  but  must  also 
be  countersigned  in  the  Comptroller's  office.  I 
am  of  opinion  that,  even  before  the  Act  of 
1840,  Sess.  L.  of  1840,  p.  306,  sec.  4,  banking 
associations  had  no  right  to  remit  funds  in  any 
other  way  than  by  sight  drafts;  but  however 
that  may  be.  there  can  be  no  doubt,  I  think, 
that  the  bill  in  question  is  void,  because  notex- 
ecuted  in  the  manner  required  by  law. 

It  cannot  be  maintained  that  the  power  to 
buy  and  sell  bills  of  exchange,  which  is  given 
by  the  18th  section  of  the  general  Banking  Law, 
confers  the  right  to  issue  paper  like  that  on 
which  the  plaintiff  seeks  to  recover;  for  there 
is  a  manifest  difference  between  issuing  and 
buying  and  selling  bills  already  issued.  It 
might  be  said  with  equal  propriety,  that,  be- 
cause banking  associations  are  authorized  to- 
buy  and  sell  foreign  coins,  they  may  manu- 
facture such  coins. 

*Although  the  bill  in  question  is  [*45O 
void  by  reason  of  a  defective  execution,  yet  it 
does  not  on  its  face  appear  to  have  been  given 
for  an  illegal  consideration.  A  bona  fide  in- 
dorsee of  the  paper  might,  therefore,  recover 
the  consideration  paid  for  it  in  an  action  against 
his  immediate  indorser,  and  the  original  cred- 
itor could  collect  of  the  association  the  debt  or 
consideration  for  which  it  was  delivered  tn  him. 
provided  such  debt  or  consideration  came  with- 
in the  legitimate  purposes  of  the  association. 
Although  the  plaintiff  cannot  maintain  this  ac- 
tion, I  have  no  doubt  he  can  recover  of  Keeler 
&  Durant  the  money  paid  to  them  on  the  trans- 
fer of  the  bill.  The  latter  have  the  same  rem- 
edy against  Dodge,  their  immediate  indorser, 
who  may  in  like  manner  recover  of  the  associ- 
ation, provided  the  bill  was  founded  on  a  lega> 
consideration. 

For  these  reasons  I  am  in  favor  of  affirming 
the  judgment  of  the  Supreme  Court. 

Hopkins,  Senator.  The  Supreme  Court 
put  its  decision  of  this  cause  upon  considera- 
tions of  public  policy,  grounded  upon  the  as- 
sumption that  the  draft  or  bill  upon  which  the 
suit  was  brought,  was  issued  for  circulation  as 
money,  or  at  least  as  an  unlawful  circulating 
medium.  Other  objections  to  the  validity  of 
the  paper  have  been  urged  by  counsel  and  will 
be  considered;  but  this  is  the  great  feature  of 
the  case,  and  that  with  which  the  opinion  of 
the  Supreme  Court  is  wholly  occupied.  It  be 
comes  important,  then,  to  inquire  what  the 
character  of  the  paper  is  in  this  respect.  There 
is  no  evidence  in  the  case  in  relation  to  it,  ex- 
cept what  may  be  inferred  from  the  form  and 
contents  of  the  draft  itself,  of  which  a  printed 
copy  only  is  given;  and  from  which  it  would 
seem  not  to  differ  in  appearance  from  ordinary 
drafts  in  writing,  or,  at  most,  printed  with 
common  type  on  ordinary  paper,  as  contained 
in  the  case.  There  is  no  evidence  thai  it  bore 
any  resemblance  to  bank-bills  or  circulating 
notes,  nor  was  any  such  objection  raised  on 
the  trial.  If  it  bore  any  similitude  to  such  pa- 
per, it  might  easily  have  been  shown;  and,  in 
the  absence  of  such  testimony,  we  must  pre- 
sume *that  it  only  had  the  appearance  [*4/>  I 
of  an  ordinary  draft  or  bill  of  exchange,  drawn 
by  one  bank  or  commercial  house  on  another. 
The  appearance  of  the  paper  itself,  produced 
before  us  on  the  argument,  does  not  conflict 
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•with  this  view  of  it.  It  was  for  the  sum  of 
$3,000 — a  sum  not  usual  in  bills  circulated  as 
money.  It  was  drawn  payable  thirty  days 
after  date,  to  the  order  of  the  payee,  and  by 
him  indorsed  to  the  order  of  the  indorsees.  It 
was  written  upou  its  face  to  be  without  accept- 
ance till  due,  and  was  signed  by  only  one  of- 
ficer; a  piece  of  paper,  it  would  seem,  in  no  re- 
spect calculated  to  circulate  as  currency,  and 
evidently  not  intended  as  an  evasion  of  the  law 
in  that  respect.  Indeed,  the  Supreme  Court, 
in  a  later  case,  Smith  v.  Strong,  2  Hill,  241, 
rather  abandon  the  idea  that  such  paper  is 
used  as  a  circulating  medium,  but  urge  that, 
by  giving  it  validity,  it  may  become  such.  I 
humbly  conceive  that  the  paper  described  in 
this  case,  being  as  it  is  without  security,  ex- 
cept such  as  is  derived  from  the  indorsers, 
could  in  no  way  obtain  circulation  as  money 
or  be  used  as  a  circulating  medium,  any  more 
than  like  negotiable  paper  of  individuals  or 
private  corporations.  It  is,  to  be  sure,  nego- 
tiable, but  that  was  necessary  for  the  purpose 
of  convenient  and  safe  remittance.  Beyond 
this,  it  is  not  a  description  of  paper  calculated 
to  become  a  circulating  medium,  and  is  in  no 
sense  calculated  to  circulate  as  money.  The 
institution  issuing  it  held  out  no  security  for 
its  payment — the  shareholders  even  not  being 
necessarily  liable,  nor  were  the  drawees  to  be 
asked  to  become  liable — and  it  could  obtain  no 
confidence  in  community,  except  so  far  as  the 
names  of  the  indorsers  might  give  it  character. 
If  this  paper  is  to  be  condemned  as  forming 
an  unlawful  currency  or  circulating  medium, 
then,  by  consequence,  all  bills  of  exchange 
and  negotiable  paper  of  the  kind,  by  whomso- 
ever issued,  must  be  deemed  a  nuisance,  and 
public  policy  requires  such  paper  to  be  de- 
clared void.  And  yet,  we  find  that  it  has  pe 
culiar  privileges  over  other  evidences  of  debt, 
and  receives  special  favor  and  protection  by 
452*]  our  laws  as  one  *of  the  greatest  con- 
veniences and  most  valuable  aids  to  commerce 
and  business  generally. 

It  would  seem  that  the  paper  in  question  was 
such  as  not  to  have  excited  an  idea  on  the  trial 
that  it  could  be  used  as  a  currency  or  circulat- 
ing medium  in  any  sense.  If  it  was  of  a  char- 
acter to  admit  even  of  a  difference  of  opinion, 
the  point  should  have  been  raised,  and  oppor- 
tunity given  to  the  plaintiff  to  adduce  evi- 
dence upon  the  question.  The  fact  is  nowhere 
found  by  the  jury,  nor  is  it  even  presumed  by 
the  judge  who  tried  the  cause;  indeed,  the  par- 
ties themselves  throughout  the  case  designate 
the  paper  simply  as  a  "draft."  If,  then,  no 
evidence  is  shown,  and  nothing  appears  on  the 
face  of  the  paper  to  render  it  objectionable  as 
being  issued  for  circulation  as  money,  or  as 
forming  a  circulating  medium  in  any  different 
sense  than  ordinary  negotiable  paper  of  the 
kind,  certainly  we  cannot  be  justified  in  pre- 
suming that  there  was  an  intent  to  issue  it  for 
such  purpose,  and  especially  we  cannot  pre- 
sume that  the  plaintiff  had  any  knowledge  of 
such  intent.  It  is  a  rule  of  law  that  a  person 
shall  be  deemed  innocent  till  proved  guilty; 
and  the  rule  extends  to  cases  of  fraud  as  well 
as  crime.  "Honesty,  not  fraud,  is  to  be  pre- 
sumed," says,/.  Cowen  in  Starr  v.  Peck,  1  Hill, 
270,  where  the  rule  is  fully  recognized  as  ap- 
plicable to  cases  of  fraud. 
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The  Supreme  Court  infer  that  the  plaintiff 
is  chargeable  with  notice  that  the  bill  was  a 
nullity,  because  on  the  trial  he  came  forward 
with  proof  that  the  Bank  which  issued  it  was 
an  institution  under  thegeneral  Banking  Law. 
They  say,  this  proof  struck  his  claim  with 
death.  Now  it  was  necessary  for  him  to  ad- 
duce such  proof  to  sustain  his  suit  in  form 
against  the  president;  but,  that  such  proof  was 
adduced  on  the  trial,  is  not  evidence  that,  at 
the  time  he  received  the  draft,  he  knew  the  le- 
gal character  of  the  Bank.  The  court  admit 
that  he  must  be  intended  to  be  an  innocent 
holder,  so  far  as  regards  any  knowledge  that 
the  Bank  on  which  the  draft  was  drawn  was 
an  institution  under  the  general  Banking  Law, 
because  no  proof  was  offered  on  the,  trial  that 
it  was  such  an  institution.  It  is  difficult  to 
*conceive  why  he  should  be  deemed  [*453 
any  more  acquainted  at  the  time  he  received 
the  draft,  with  the  legal  character  of  the  Bank 
which  drew  it,  because  afterwards,  on  the  tri- 
al, proof  was  adduced  to  show  that  character. 
It  can  only  be  by  a  presumption,  contravening 
the  rule  laid  down  by  Mr.  J.  Cowen,  just  re- 
ferred to.  It  was  conceded  that  the  court  could 
not  know  judicially  that  the  drawees  were  not 
a  corporation  which  might  issue  all  kinds  of 
negotiable  paper;  and  I  do  not  see  why  the 
plaintiff  was  any  more  bound  to  know,  when  he 
received  the  draft,  that  the  drawers  were  not 
a  corporation  that  might  issue  all  kinds  of 
negotiable  paper,  even  supposing  that  they 
have  not  such  right  for  any  purpose. 

But  in  Smith  v.  Strong,  2  Hill,  241,  where 
the  plaintiff  in  a  suit  against  an  indorser  of 
such  paper  was  not  under  the  necessity  of  ad- 
ducing the  proof,  which  it  is  said  in  this  case 
struck  the  plaintiff's  claim  with  death,  the 
court  found  it  necessary  to  go  further,  and  ar- 
gued that  the  plaintiff  was  to  be  presumed  to 
have  had  notice,  because  the  draft  or  bill  pur- 
ported on  its  face  to  have  been  issued  by  a 
bank.  The  illegality  of  its  circulation,  and  its 
invalidity  in  the  hands  of  the  plaintiff  were, 
consequently,  made  to  depend  upon  the  fact 
that  it  purported  to  be  issued  by  a  bank,  no 
matter  what  its  appearance  might  otherwise 
have  been.  If  the  court  is  driven  to  this  cri- 
terion, as  it  must  be  in  suits  between  indorsers 
and  indorsees,  then,  consequently,  the  paper 
of  an  institution  or  of  an  individual  banker, 
doing  business  under  some  other  name,  than 
that  of  a  bank,  whose  paper  would  not  pur- 
port upon  its  face  to  be  Issued  by  a  bank, 
might  have  validity  to  some  extent  and  enjoy 
a  privilege  of  circulation  which  the  same  pa 
per  could  not  enjoy  if  issued  under  the  name 
of  a  bank,  although  issued  under  the  same 
law.  An  institution  under  the  general  Bank- 
ing Law  might  legally,  and  sometimes  perhaps 
appropriately,  adopt  the  name  of  "Paper  Man- 
ufacturing Company,"  under  which  name 
their  draffs  mightbe  received  without  inquiry; 
but  if  it  adopt  the  name  of  a  bank,  as  it  has  an 
equal  right  to  do,  then  the  same  drafts  would 
be  deemed  to  be  a  circulating  medium  and  void 
*in  the  hands  of  everyone,  for  want  of  [*454 
being  countersigned  by  the  Comptroller.  If 
the  word  "bank"  on  a  draft  is  to  alter  its  char- 
acter and  make  it  a  circulating  bank-bill,  al- 
though having  no  resemblance  to  circulating 
bills,"  then  must  all  drafts  and  bills  of  exchange 
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by  safety  fund  banks,  though  to  an  in- 
definite amount  be  within  the  security  of  the 
safety  fund.  I  do  not  think  that  so  much  ef- 
fect is  to  be  given  to  such  a  use  of  the  word. 
I  think  the  plaintiff  must  be  deemed  a  bona 
jUde  holder,  so  far  at  all  events  as  regards  any 
intention,  either  on  his  own  part  or  that  of  the 
drawers,  to  give  circulation  to  the  draft  as  an 
unlawful  currency  or  circulating  medium. 

But  conceding  that  the  paper  was  not  issued 
for  circulation  as  money,  and  was  not  likely 
to  come  in  use  as  a  circulating  medium,  still, 
it  is  objected  that  the  Bank  had  no  authority 
to  issue  drafts  for  any  purpose;  and  it  is  con- 
tended that,  although  the  statute  does  not  ex- 
pressly prohibit  it,  nor  anywhere  declare  such 
paper  void,  yet  the  Bank  may  set  up  its  own 
wrongful  act  of  issuing  it  without  authority, 
to  protect  itself  from  payment.  I  shall  exam- 
ine the  question  whether  such  a  defense  may 
be  maintained,  even  if  the  paper  was  issued 
without  authority;  but  will  first  inquire  wheth- 
er it  was  so  issued.  If  the  Bank  had  authori- 
ty to  draw  drafts  at  all,  there  was  no  provis- 
ion at  the  time  this  was  drawn,  against  its  be- 
ing payable  at  a  future  day.  The  Act  of  1840 
providing  against  it  had  not  been  passed. 

What  then  do  we  find  in  the  General  Bank- 
ing Law  of  1838  upon  the  question?  We  find 
in  several  places  a  recognized  distinction  be 
tween  bills  and  notes  to  be  issued  for  circula- 
tion as  money,  and  other  paper  not  intended 
for  such  purpose.  In  regard  to  the  former,  we 
find  that  the  Act  professes  to  provide  every 
possible  security  for  the  protection  of  the  pub- 
lic, in  relation  to  paper  to  be  issued  for  circu- 
lation as  money;  while  it  holds  out  no  security 
for  the  latter,  and  does  not  profess  to  protect 
other  creditors  of  the  banks,  but  leaves  them 
much  to  their  own  watchfulness  and  vigilance. 
It  even  exempts  the  shareholders  from  liabili- 
ty, unless  they  elect  to  become  liable.  The  7th 
clause  of  the  26t,h  section  of  the  Act  contem- 
4-55*J  plates  the  *issue  of  evidences  of  debt, 
other  than  bills  and  notes.  It  also  requires  a 
statement  of  bills  and  notes  generally,  or  with- 
out adding  "issued  for  circulation  as  money;" 
while  the  9th  clause  requires  a  statement  of 
bills  and  notes  issued  for  circulation  as  money. 
The  29th  section  allows  14  percent,  interest  In 
case  of  non-payment  of  bills  or  notes  issued 
for  circulation  as  money.  The  81st  section 
prohibits  paper  issued  for  circulation  as  money 
of  a  less  denomina^on  than  $1,000  being  made 
payable  at  any  other  place  than  the  office  of 
the  bank  issuing  it.  The  21st  section  requires 
"  contracts  made  by  any  such  association,  and 
all  notes  and  bills  issued  and  put  in  circulation 
as  money,"  to  be  signed  by  the  president  or 
vice-president  and  cashier;  leaving  the  infer- 
ence that  there  might  be  other  bills  and  notes 
not  issued  for  circulation  as  money  that  would 
not  be  subject  to  such  interest,  that  might  be 
payable  elsewhere  than  at  the  office  of  the  bank 
issuing  them,  and  might  be  signed  otherwise 
than  is  prescribed  for  paper  to  be  issued  for 
such  circulation. 

But  more  direct  authority,  I  think,  is  found 
in  the  18th  section,  which  authorizes  the  car- 
rying on  of  the  business  of  banking,  and  the 
exercise  of  all  incidental  powers  necessary  to 
carry  on  such  business;  for  such  I  think  is  the 
fair  construction  of  that  section  as  regards  in- 
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cidental  powers.  Among  those  powers  must 
be  implied  that  of  drawing  and  transferring 
funds  by  draft;  without  which  a  bank,  at  least 
in  the  country,  would  no  doubt  find  itself 
greatly  embarrassed  in  its  appropriate  business 
transactions.  It  may  be  said  that  in  this  case 
there  were  no  funds  to  transfer;  but  if 
so.  it  does  not  appear  that  the  plaintiff  knew 
such  to  be  the  case  when  he  received  the  draft. 
If  it  is  said  that  the  draft  was  payable  at  a  fut- 
ure day,  it  may  have  been  drawn  against 
funds  subject  to  draft  only  on  a  future  day, 
or  the  Bank  may  .have  just  purchased,  as'it 
had  a  right  to  do,  a  draft  on  the  same  draw- 
ees, for  a  larger  sum,  payable  at  the  same 
time.  If  the  Bank  had  a  right  to  draw  a  draft 
for  any  purpose,  the  abuse  of  the  right,  cer- 
tainly .should  not  prejudice  an  innocent  holder. 

*But  if  there  is  not  sufficient  express  [*456 
authority  in  the  Act,  there  is  no  prohibition  ; 
and  I  see  no  reason  why  these  banking  asso 
ciations  or  corporations,  if  they  are  to  be  so 
called,  have  not  the  same  right  to  make  such 
paper,  as  manufacturing  and  other  corpora- 
tions, which,  like  these  banking  associations, 
are  organized  under  a  general  law  conferring 
no  direct  authority  to  make  negotiable  paper, 
but  whose  power  to  do  so  is,  nevertheless,  fully 
recognized.  Mottv.  Hicks,  1  Cow.,  513;  Moss 
v.  Oakley,  2  Hill,  266. 

It  is  further  objected  that  the  draft  is  not 
signed  by  the  president  or  vice-president  as 
well  as  cashier,  according  to  the  21st  section 
of  the  Act.  which  requires  contracts  made  by 
such  associations,  and  all  notes  and  bills  is- 
sued for  circulation  as  money,  to  be  so  signed. 
The  term  "contract  "is  ordinarily  applied  to 
agreements  where  both  parties  become  obli- 
gated. And  although  notes  and  bills,  where 
but  one  party  is  bound,  are  technically  con- 
tracts, yet  they  are  not  so  designated  in  ordi- 
nary legal  phraseology.  If  the  word  "  con- 
tract "  was  intended  to  include  all  paper,  why 
was  it  followed  by  the  clause  specifying  notes 
and  bills  issued  for  circulation?  I  do  not  think 
the  provision  of  the  21st  section  of  the  Act  was 
intended  to  apply  to  drafts  or  bills  not  intend- 
ed for  circulation  as  money,  drawn  in  the  or- 
dinary course  of  banking  business  for  trans- 
ferring the  funds  of  the  Bank.  If  the  Bank 
had  purchased  a  bill  of  exchange  or  draft  pay- 
able to  its  order,  which  it  wished  to  sell  again, 
as  it  has  a  right  to  do,  is  it  reasonable  to  sup- 
pose that  it  must  be  indorsed  by  both  presi- 
dent and  cashier?  And  yet  the  indorsing  is  as 
much  a  contract  as  the  drawing  of  a  bill.  So 
also  with  respect  to  certificates  of  deposit.  Such 
a  construction  of  the  law  would  subject  the 
banks  to  unnecessary  inconvenience  and  ex- 
pense. As  before  remarked  that  provision  be 
ing  made  expressly  applicable  to  bills  and  notes 
issued  for  circulation  as  money,  leaves  the  in- 
ference that  bills  of  exchange  and  negotiable 
paper  not  intended  for  such  purpose,  may  be 
signed  otherwise.  But  if  the  provision  does 
extend  to  such  paper,  I  see  no  reason  for  it  ex- 
cept the  protection  of  the  Bank;  *and  [*457 
if  the  Bank  sees  fit  to  waive  the  formality  and 
to  pay  its  paper  of  this  description  not  having 
the  signature  of  the  president,  as  was  admitted 
in  this  case  to  have  been  its  custom,  I  think  it 
should  be  concluded  by  it. 

It  is,  perhaps,  one  of  the  most  attractive  feat- 
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ures  of  the  law  that  there  are  certain  general 
principles  which  form  prominent  landmarks, 
not  only  to  guide  the  jurist  and  lawyer,  but 
which  are  of  such  obvious  import  and  so  con- 
sonant with  correct  views  of  right  and  wrong 
as  to  be  recognized  by  the  community  gener- 
ally as  their  rules  of  right  action.  They  even 
become  maxims  in  law;  and  just  so  far  as  we 
depart  from  them,  so  far  are  we  pretty  certain 
to  depart  from  the  safe  paths  of  justice.  Among 
them  is  that  which  declares  that  no  one  shall 
be  permitted  to  take  advantage  of  his  own 
wrong.  ' '  NuUus  commodum  capere  potest  de 
injuria  sua  propria."  This  is  a  rule  of  such 
binding  force  as  to  be  held  obligatory  against 
the  wrong-doer,  even  as  between  himself  and 
one  cognizant  or  even  participant  of  the  wrong. 
If  one,  for  the  purpose  of  defrauding  his  cred- 
itors, conveys  his  property  to  another,  he  can- 
not set  up  the  fraud  to  avoid  the  deed  as  be- 
tween himself  and  his  accomplice  even.  Jack- 
son v.  Oarnsey,  16  Johns.,  189.  It  is  against 
public  policy  to  allow  such  conveyances;  but 
the  fraudulent  grantor  is  not  permitted  to  set 
up  such  considerations,  nor  will  courts  inter- 
pose them  as  between  him  and  his  accomplice 
or  grantee  knowing  the  fraud.  As  to  his  cred- 
itors, the  statute  declares  the  conveyance  void, 
and  it  must  of  course  be  so;  but  even  then  it 
will  not  be  held  void  as  against  an  innocent 
purchaser  from  the  fraudulent  grantee.  An- 
derson v.  Roberts,  18  Johns.,  515;  Jackson  v. 
Henry,  10  Johns.,  185. 

The  decision  of  the  Supreme  Court  in  the 
present  case  reverses  the  maxim,  and  allows  a 
party  to  take  advantage  of  his  own  wrong, 
even  as  against  an  innocent  third  party  ;  and 
thus,  under  the  plea  of  protecting  the  public, 
he  is  allowed,  in  fact,  to  protect  himself  at  the 
expense  and  loss  of  the  injured  individuals  in 
part  at  least  composing  the  public.  It  is  the 
object  attained  even  at  this  sacrifice  of  indi- 
458*]  vidual  rights?  On  the  ccntrary,*would 
not  the  object  of  protecting  the  public  be  more 
certainly  attained  by  adhering  to  the  maxim, 
which  at  least  would  be  certain  to  protect 
some  of  the  individuals  constituting  the  pub- 
lic ?  Besides,  if  the  public  seeks  any  other 
protection  than  that  afforded  to  individuals  ; 
if  it  seeks  to  enforce  compliance  with  its  laws, 
it  should  be  by  becoming  parties  litigant  and 
pursuing  the  proper  public  remedies  (if  it  has 
deemed  the  matter  of  importance  enough  to 
provide  any)  for  the  punishment  of  the  wrong- 
doer and  to  restrain  him  from  further  wrong. 
If  it  has  not  provided  remedies,  it  should  do 
so,  and  riot  let  individuals  suffer.  In  the  case 
of  the  fraudulent  conveyance,  creditors  can- 
not take  advantage  of  the  fraud  except  by  be- 
coming parties  to  a  suit,  and  even  then  inno- 
cent third  parties  are  not  allowed  to  suffer. 

It  is  against  public  policy,  undoubtedly,  that 
a  safety  fund  bank  should  issue  bills  to  be  cir- 
culated as  money  beyond  the  amount  allowed 
by  its  charter;  but  would  the  bank  be  permit- 
ted to  set  up  such  a  consideration,  to  defeat 
payment  to  a  bona  fide  holder?  If  the  holder 
received  the  bills  knowing  them  to  beso  issued, 
creditors  of  the  bank  might  interfere,  just  as 
creditors  may  interfere  to  avoid  a  fraudulent 
conveyance.  It  must  be  as  much  against  pub- 
lic policy  to  allow  safety  fund  banks  to  issue 
drafts  or  bills  of  exchange,  as  it  is  to  allow  an 
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institution  under  the  general  Banking  Law  to 
do  so;  and  yet  that  privilege  will  hardly  be 
denied  them,  although,  since  the  passage  of 
the  Act  to  restrict  the  liability  of  the  safety 
fund,  the  public  have  no  more  security  for  pay- 
ment in  one  case  than  they  have  in  the  other. 
If  they  can  issue  such  paper  at  all,  they  may 
do  so  to  an  indefinite  amount.  If  it  is  said  that 
their  charters  allow  it,  then  it  may  be  said  to 
be  a  legislative  expression  that  it  is  not  against 
public  policy  to  allow  it.  The  expressions  used 
in  the  charters  and  in  the  general  Banking 
Law,  so  far  as  regards  "  bills  of  exchange,"  are 
alike;  and  although  the  clause  which  author- 
izes the  safety  fund  banks  to  issue  "  notes  and 
bills  "  is  not  connected  with  the  provision  for 
their  security,  that  being  contained  in  a  sepa- 
rate general  law,  yet  it  was,  no*doubt,[*459 
equally  the  intention  of  each  system,  to  pro- 
vide security  for  all  paper  to  be  issued  for  cir- 
culation as  money,  and  to  leave  the  public  and 
individuals  to  their  own  vigilance  as  regards 
other  dealings  with  the  banks. 

It  is  notorious  that  the  object  of  the  general 
Banking  Law  was  to  do  away  the  necessity 
and  evils  of  applications  to  the  Legislature  for 
charters  under  the  safety  fund  system;  and  as 
it  would  of  course  supersede  that  system  if  the 
object  is  carried  out, there  can  be  but  little  doubt 
that  the  same  general  privileges,  as  regards  the 
business  of  banking,  were  intended  to  be  con- 
ferred by  the  new  system.  An  Act  passed  in 
1835,  recognizes  the  right  of  safety  fund  banks 
to  make  "drafts."  If  it  was  the  intention  of 
the  Legislature  to  prohibit  banks  organized  un- 
der the  general  Banking  Law  from  exercising 
a  privilege  recognized  and  allowed  in  other 
banks  and  other  corporations,  though  not  ex- 
pressly conferred,  or  if  such  paper  was  consid- 
ered so  great  a  nuisance,  why  was  it  not  ex- 
pressly prohibited,  as  might  have  been  done 
in  five  words?  Why  were  there  so  many  expres- 
sions used,  from  which  authority  to  issue  such 
paper  might  well  be  inferred?  And  particu- 
larly, why  did  not  the  Act  of  1840  expressly 
provide  against  it,  instead  of  merely  providing 
against  what  seems  to  have  been  considered 
the  only  objectionable  feature,  that  of  being 
payable  at  a  future  day? 

The  statutes  nowhere  prohibit  banking  asso- 
ciations from  drawing  drafts  or  bills  of  ex- 
change, nor  do  they  anywhere  declare  such  pa- 
per void,  as  is  the  case  with  usurious  paper 
and  prohibited  paper  generally.  Now,  it  is  a 
well  settled  principle,  that  illegality  of  consid- 
eration is  no  defense  against  a  recovery  upon 
negotiable  paper  in  the  hands  of  a  bona  fide 
holder,  unless  the  statute  which  makes  it  ille 
gal  also  expressly  declares  that  the  note  or  se- 
curity shall  be  void.  See  the  cases  cited  in 
Chitty,  Bills,  116,  where  is  quoted  the  language 
of  Ld.  Kenyon,  that  "A  contrary  determina- 
tion would  shake  paper  credit  to  the  founda- 
tion." The  doctrine  was  adopted  by  our  Su- 
preme Court  in  Vallett  v.  Parker,  6  Wend. .  615, 
where  Ch.  J.  Savage  says:  "It  is  all  impor- 
tant to  the  commercial  world,  *that  [*46O 
courts  do  not  go  in  advance  of  the  Legislature 
in  rendering  negotiable  paper  void  in  the  hands 
of  an  innocent  endorsee.  Wherever  the  stat- 
utes declare  notes  void,  they  are  and  must  be 
so,  in  the  hands  of  every  holder  ;  but  where 
they  are  adjudged  by  the  court  to  be  so,  for 
56  881 


460 


COURT  OF  ERKOKS,  STATE  OF  NKW  YORK. 


1842 


failure  or  the  illegality  of  the  consideration, 
they  are  void  only  in  the  hands  of  the  original 
parties,  or  those  chargeable  with  notice." 

Is  this,  then,  a  case  in  which  the  courts  may 
"  go  in  advance  of  the  Legislature  in  rendering 
negotiable  paper  void,"  or  one  in  which  they 
are  called  upon  to  interpose  considerations  of 
public  policy  to  the  sacrifice  of  individual 
rights?  Or  rather,  did  not  the  circumstances 
and  state  of  the  mischief  intended  to  be  guard- 
ed against  require  that  the  Bank  should  be  com- 
pelled to  pay  its  paper  of  this  description?  If 
it  was  issued  for  the  purpose  of  putting  forth 
a  spurious  circulating  medium, or  otherwise  to 
impose  upon  the  community,  and  the  purpose 
was  so  far  carried  out  as  that  the  paper  was  al- 
lowed to  be  protested  and  sued,  it  is  more  than 
probable  that  all  the  mischief  was  accom- 
plished that  could  well  arise,  except  such  as 
would  result  from  non-payment.  Such  attempts 
to  impose  upon  the  community  have  always 
but  a  brief  success.  The  fraud  is  soon  known 
and  the  mischief  arrested,  except  that  greatest 
of  all,  arising  from  non-payment.  Then  cer- 
tainly considerations  of  public  policy,  if  al- 
lowed at  all,  required  that  payment  should  be 
compelled.  Had  not  the  evil  in  this  instance 
had  its  day,  so  far  at  least  as  regards  the  issue 
of  the  paper?  Although  the  draft  was  issued 
before;  yet  the  trial  did  not  take  place  till  after 
the  passage  of  the  Act  of  1840,  prescribing  pen- 
alties which  it  is  presumed  were  adequate  to 
put  an  end  to  the  further  issue  of  such  paper, 
so  far  as  regards  its  objectionable  features;  and 
the  only  evil  that  remained  to  be  provided 
against  was  non-payment,  the  gist  of  the  whole. 
Compel  payment,  and  you  not  only  remedy  the 
evil,  but  inflict  on  the  wrong  doer  the  only 
punishment  that  perhaps  could  be  inflicted. 

To  declare  such  paper  void  must,  instead  of 
preventing,  tend  rather  to  encourage  and  ag- 
gravate the  evil.  It  holds  out  inducements  to 
the  fraudulent  and  reckless  to  enter  upon  fur- 
461*]  ther*attempts  at  similar  frauds.  Under 
some  new  and  deceptive  form,  they  succeed 
for  a  brief  time  in  imposing  their  trash  upon  the 
commuity,  notwithstanding  similar  issues  may 
have  been  declared  void;  pocket  the  fruits  of 
their  fraud,  and  not  caring  to  pursue  their 
fraudulent  purpose  further,  or  finding  they 
cannot  longer  pursue  it.  gladly  embrace  the 
opportunity  which  the  courts  would  afford 
them  of  setting  up  their  own  fraud  to  protect 
themselves  in  their  unlawful  gains.  If  no  pen- 
alties have  been  imposed  to  meet  the  case  they 
go  free  and  protected,  while  the  innocent  vic- 
tims of  their  fraud  alone  suffer. 

Hut  it  may  be  said  that  although  the  draft  in 
this  case  is  void  and  cannot  be  recovered  on, 
yet  the  consideration  paid  for  it  may  be  recov- 
ered in  a  suit  for  that  purpose.  If  so,  then  the 
object  attempted  to  be  attained  by  declaring 
the  paper  void,  is  easily  defeated  by  mere  cir- 
cuity  of  action  or  by  merely  adopting  a  differ - 
entform  of  action.  Imder  the  decision  of  the  Su- 
preme Court  in  this  case,  all  are  deemed  parties 
to  the  illegality;  consequently,  no  recovery  can 
be  had  by  one  party  against  another.  A  party 
receiving  a  void  note,  with  notice,  cannot  re- 
cover the  consideration  paid  for  it.  Nellin  v. 
Clark,  20  Wend.,  24.  If  the  plaintiff  cannot 
recover  on  the  draft  in  this  case,  the  Supreme 
Court  have  undoubtedly  decided  correctly  in 
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Smith  v.  Strong,  before  referred  to,  in  which, 
since  the  decision  of  the  present  case,  that 
court  have  expressly  held  that  the  indorsee  can  - 
not  recover  against  the  indorser  of  such  paper. 
If,  then,  the  plaintiff  cannot  recover  in  this 
suit,  he  is  remediless. 

I  am  of  opinion  that  institutions  organized 
under  the  general  Banking  Law  have,  as  an  in- 
cidental power,  the  right  to  draw  bills  of  ex- 
change or  drafts,  in  the  ordinary  form,  not 
having  the  similitude  of  circulating  bills,  for 
the  purpose  of  transferring  their  funds  in  the 
ordinary  and  legitimate  business  of  banking. 
Since  the  Act  of  1840,  they  must  be  payable  on 
demand  or.which  I  presume  is  the  same  thing, 
at  sight.  The  provision  of  that  Act  in  this  re- 
spect does  not  appear  to  be  restricted  to  bills 
and  notes  to  be  issued  for  circulation  as  money, 
but  extends  to  bills  and  notes  generally. 

*I  do  not  think  that  the  provision  [*462 
of  the  general  Banking  Law  requiring  contracts 
made  by  such  associations  and  bills  and  notes 
issued  for  circulation  as  money  to  be  signed  by 
the  president  or  vice-president  and  cashier,  was 
intended  to  be  applicable  to  the  drawing  or  in- 
dorsing of  bills  of  exchange  or  paper  of  the  de- 
scription proved  in  this  case,  not  intended  for 
such  circulation.  Or,  if  it  does  apply,  I  am 
of  opinion  that  it  can  only  be  for  the  benefit  of 
the  bank;  and  if  it  waives  that  formality  and 
pays  paper  of  that  description,  not  so  signed, 
as  was  admitted  to  hav&  been  its  custom,  it 
should  be  bound  by  it. 

But  if  the  general  Banking  Law  does  not 
confer  authority  to  draw  bills  of  exchange,  it 
does  not  prohibit  it,  nor  declare  paper  issued 
by  those  banks  without  authority,  void;  and  I 
am  of  opinion  that  considerations  of  public 
policy  do  not  require  courts  to  declare  it  void 
in  the  hands  of  a  bona  fide  holder,  but  rather 
that  the  banks  should  be  compelled  to  pay. 

I  am,  therefore,  of  opinion  that  the  judg- 
ment of  the  Supreme  Court,  in  this  case,  should 
be  reversed. 

Bockee,  Senator.  I  have  no  doubt  that 
the  bill  of  exchange  upon  which  this  suit  is 
brought  was  issued  by  authority  of  the  Associ- 
ation, that  its  issue  was  authorized  by  the  gen- 
eral Banking  Law,  and  that  the  plaintiff  in 
error  ought  to  recover.  The  18th  section  of 
the  Act  authorizes  associations  organized  un- 
der the  general  Bank  Law,  "to  carry  on  bank- 
ing business  by  discounting  bills,  notes  and 
other  evidences  of  debt;  receiving  deposits; 
buying  and  selling  gold  and  silver  bullion,  for- 
eign coins  and  bills  of  exchange;  loaning  mon- 
ey on  real  and  personal  security;"  and  further, 
"to  exercise  such  incidental  powers  as  shall 
be  necessary  to  carry  on  such  business."  Buy- 
ing and  selling  bills  of  exchange  is  an  expressly 
granted  power.  It  seems  to  me  that  the  power 
of  drawing  bills  is  fairly  included  in,  or,  at 
any  rate,  is  incidental  to  the  power  of  buying 
and  selling.  In  the  business  of  exchange,  mu- 
tuality is  necessity.  If  a  banking  association 
buy  bills  of  exchange,  and  its  funds  accumu- 
late at  any  point,  why  may  it  not  draw  as  well 
as  sell  *bills  of  exchange?  The  draw-  [*4O3 
ing  is  a  prerequisite  to  the  sale  of  a  bill;  and 
there  is  no  restriction  in  the  Act  limiting  the 
association  to  the  sale  of  such  bills  as  it  may 
have  previously  purchased.  The  drawing  of 
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bills  of  exchange  is  a  usual,  ordinary  branch 
of  the  business  of  banking,  without  which  it 
could  not  be  conveniently  transacted,  and 
which  it  can  hardly  be  presumed  the  Legisla- 
ture intended  to  prohibit.  Bills  of  exchange 
are  instruments  essentially  different  in  their 
nature  and  uses  from  the  notes  and  bills  con- 
templated by  the  provisions  of  the  Act  of  1838, 
which  are  to  go  into  circulation  as  money  and 
constitute  a  part  of  the  currency  of  the  coun- 
try. The  several  provisions  and  restrictions 
applicable  to  such  notes  or  bills  cannot,  with 
any  semblance  of  reason,  be  applied  to  bills  of 
exchange.  Does  any  one  suppose  that  bills  of 
exchange  are  to  be  made  payable  at  the  office 
or  place  of  business  whence  they  are  issued? 
Equally  preposterous  is  the  idea  that  a  bill  of 
exchange  issued  by  a  banking  company  must 
be  secured  by  a  mortgage  or  deposit  of  stock 
with  the  Comptroller,  and  countersigned  by 
the  register.  The  Supreme  Court  seem  to  ap- 
prehend that  a  recovery  against  the  defendant 
in  this  case  would  break  down  all  those  salu- 
tary restraints  which  the  Legislature  have  in- 
terposed to  guard  the  public  against  a  spurious 
currency.  Let  us  examine  the  merits  of  this 
proposition,  and  inquire  whether  it  can  have 
any  other  force  or  effect  than  to  sustain  an  un- 
gracious defense  and  cheat  the  honest  citizen 
out  of  his  rights.  If  banking  associations 
should  issue  paper  in  any  form  not  authorized 
by  the  Act  of  1838,  for  circulation  as  money, 
what  follows?  I  suppose  the  provisions  of 
the  Restraining  Act  are  in  full  force,  and  that 
they  would  be  subject  to  its  penalties.  More- 
over, every  bill  or  note  discounted  or  security 
taken  by  them  on  such  illegal  loan  or  issue, 
would  be  void  and  irrecoverable.  These  pen- 
alties and  forfeitures  appear  to  me  to  be  a'suf- 
ficient  guard  against  the  evils  anticipated  by 
the  Supreme  Court;  and  if  they  are  not  suf- 
ficient, it  is  the  province  of  the  Legislature, 
not  of  the  courts,  to  provide  additional  safe- 
guards. It  would  not  be  wise  to  protect  the 
public  against  the  possible  contingency  of  loss, 
464*]  *by  subjecting  them  to  the  certain  and 
immediate  loss  of  the  amount  of  such  spurious 
and  illegal  circulation.  Let  it  be  conceded 
that  the  bill  in  question  is  liable  to  the  objec- 
tion of  having  been  loaned  and  put  in  circula- 
tion as  money;  although  such  fact  does  not  ap- 
pear in  the  case.  Why  may  not  the  holder, 
who  it  appears  has  paid  a  valuable  considera- 
tion, and  is  not  justly  chargeable  with  any  mala 
fides,  recover  on  it?  It  is  not  made  void  by  the 
Act  of  1838,  nor  by  the  provisions  of  the  Re- 
straining Act,  1  R.  S.,  711,  nor  by  any  other 
enactment  of  the  Legislature  which  I  have 
been  able  to  discover.  The  4th  section  of  the 
Act  of  1840  amending  "the  Act  to  Authorize 
the  Business  of  Banking,"  which  makes  it  a 
misdemeanor  to  issue  any  bill  or  note  unless 
payable  on  demand,  was  passed  subsequent  to 
the  issuing  of  this  bill  of  exchange  and  its 
transfer  to  the  plaintiff  in  error.  That  Act 
does  not  make  the  notes  or  bills  issued  and 
payable  on  time  void;  and  its  penalties  of  fine 
and  imprisonment  apply,  not  to  the  holder  of 
the  paper,  but  to  the  officer  or  member  of  the 
association  who  illegally  issues  it.  The  5th 
section  of  the  Restraining  Act  makes  void  "all 
notes  and  other  securities  for  the  payment  of 
any  money,  etc.,  made  or  given  to  any  such 
HILL  4. 


association,  institution  or  company,  that  shall 
be  formed  for  the  purpose  expressed  in  the  1st 
section  of  this  title,  or  made  or  given  to  secure 
the  payment  of  any  money  loaned  or  dis- 
counted by  any  incorporated  company  or  its 
officers,  contrary  to  the  provisions  of  the  3d 
section  of  this  title."  It  is  not  the  notes  or  se- 
curities illegally  issued  by  the  company  which 
are  made  void  by  the  Act,  but  those  which  are 
given  to  the  company  on  the  loan  or  issue  of 
notes  or  other  securities  of  debt  to  be  put  in 
circulation  as  money.  The  penalty  or  forfeit- 
ure is  properly  inflicted  upon  those  who  vio- 
late the  law,  and  not  upon  the  innocent  hold- 
ers of  the  paper  illegally  issued.  Had  the 
Legislature  been  weak  enough  to  have  made 
these  notes  and  securities  void  in  the  hands  of 
the  holder,  it  would  have  been  offering  a  pre- 
mium to  those  who  transgressed  the  law,  and 
inflicting  heavy  forfeitures  upon  the  innocent 
*and  unoffending.  It  would  have  been  [*465 
very  analogous  to  the  proceeding  of  the  Irish 
mob,  which  sought  to  ruin  a  banker  to  whom 
they  were  hostile  by  burning  all  his  bills  in 
circulation.  The  decision  of  the  Supreme  Court 
is  founded  mainly  upon  the  presumption  that 
bills  like  the  one  in  question  might  be  used  to 
supply  the  ordinary  circulating  medium.  It 
is  true,  they  might  be  so  used,  although  very 
inconvenient  and  inappropriate  for  such  a  pur- 
pose; and  so  might  common  bank  checks  in 
their  usual  form  of  negotiability  be  used  for 
circulation  as  money.  If  the  doctrine  of  the 
Supreme  Court  be  correct,  every  check  drawn 
by  the  cashier  of  a  company  organized  under 
the  general  Banking  Law  is  a  nullity.  I  am  the 
bonafide  holder  of  a  check  drawn  by  the  cash- 
ier of  the  Merchants'  Exchange  Bank  of  this 
city,  upon  another  bank.  The  Supreme  Court 
tell  me  it  is  a  nullity  because  it  is  not  made  pay- 
able at  the  office  whence  it  issued ;  it  is  a  nul- 
lity because  it  has  not  passed  the  ordeal  of  the 
Comptroller's  office;  or,  perhaps,  because  the 
bank  has  not  in  its  vaults,  in  specie,  12  per 
cent,  of  the  amount  of  bills  issued.  They  tell 
me  moreover,  that  I  am  a  mala  fide  holder  of 
paper  issued  contrary  to  public  policy,  not  to 
say  contrary  to  public  morals;  that  I  have  not 
obtained  the  better  security — that  of  mortgages 
and  stock  deposited  with  the  Comptroller — 
and,  therefore,  I  shall  lose  the  security  which 
I  have,  and  the  bank  which  issued  the  illegal 
paper  shall  be  gainers  to  the  same  amount.  A 
decision  producing  such  results  cannot  easily 
be  reconciled  with  ordinary  sound  discretion 
and  with  the  equity  of  our  laws.  The  decis- 
ion of  the  Supreme  Court  oughtto  be  reversed. 

Senators  Dickinson,  Platt  and  Root  also 
delivered  written  opinions  in  favor  of  revers- 
ing the  judgment  of  Supreme  Court;  and  the 
President  delivered  a  written  opinion  in 
favor  of  affirming  the  judgment. 

On  the  question  being  put — "shall  this  judg- 
ment be  reversed?" — the  members  of  the  Court 
voted  as  follows: 

*For  reversal— Senators  Bockee,  Clark,  [*466 
Dickinson,  Hawkins,  Hopkins,  Hunt,  Nicholas, 
Peck,  Platt,  RJwades,  Root,  Varney  and  Works 
—13. 

For  affirmance — The  PRESIDENT,  the  CHAN- 
CELLOR and  Senators  Bartlit,  Faulkner,  Hard, 
Paige,  Ruger,  Scott  and  Varian — 9. 
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Reversinar-1  Hill,  11. 

Banking  association— Pmiw  of  to  tome  negotiable 
jxiper,  etc.  Keafllrmed-19  N.  Y.,  160. 

Explained-15  N.  Y.,  167. 168,  222,  280 :  22  N.  Y.,302. 

Cited  in-1  Saudf.  Ch..  290:  3  N.  Y..  84;  51  Am. 
Dec.,  336;  10  N.  Y..  457  :  14  N.  Y..  216.  681 ;  16  N.  Y., 
«7 :  27  N.  Y..  659 ;  17  Barb.,  328 ;  1  Bos.,  195 ;  8  Leg. 
Obs.,  59;  23  Minn.,  209. 

Banking  association— Paper  of  in  hanil*  of  bona 
tide  holder  binding  upon.  Cited  in— 4  Edw.,  107;  14 
N.  Y..  631 ;  16  N.  Y..  129;  8  Hun.  347;  20  How.  Pr., 
510;  23  How.  Pr..  80. 

Corporatism— Express  and  incidental  powers  of. 
CifeMlin-7  N.  Y.,  340 :  19  N.  Y..  811 ;  5  Barb.,  187. 

Negotiable  paper— Presumption  of  legality.  Ex- 
plained. 19N.Y.,  382. 

Cited  in-23  How.  Pr.,  80. 


WHEELER  9.  RYERSS  ET  AL. 

Ejectment— Evidence  of  Former  Recovery  against 
Plaintiff's  Tenant — Presumption  of  Title  in 
Plaintiff— Practice—  Trial—  Waiver  of  Objec- 
tion. 

In  ejectment,mere  evidence  of  a  former  recovery 
against  the  plaintiff's  tenant.and  of  the  defendant's 
entry  under  it  shortly  previous  to  the  commence- 
ment of  the  present  action,  will  not  rebut  the  pre- 
sumption of  title  arising  from  a  prior  uninterrupt- 
ed possession  by  the  plaintiff,  unless  it  appear  that 
he  had  knowledge  of  the  proceedings  against  the 
tenant  and  an  opportunity  to  defend.  Semble. 

Where  the  defendant  insisted  at  the  trial  that 
such  former  recovery  was  conclusive  so  as  abso- 
lutely to  bar  the  plaintiff,  and  the  circuit  judge 
ruled  the  contrary;  held  that,  under  a  general  ex- 
ception to  the  decision,  the  defendant  could  not 
raise  the  question  whether  the  evidence  was  suffi- 
cient to  overcome  the  presumption  arising  from 
the  plaintiff's  prior  possession. 

The  case  of  Whitney  v.  Wright,  15  Wend.,  171, 
commented  on.and  the  reporter's  abstract  of  it  cor- 
rected. Per  Walworth,  Chancellor. 

Citations— 16  Johns.,  314 ;  15  Wend.,  171. 

ON  error  from  the  Supreme  Court,  where 
Ryerss,  Baxter  and  others,  now  defendants 
in  error,  brought  ejectment  against  Wheeler, 
Ihe  plaintiff  in  error,  and  recovered  judgment. 
The  facts  of  thecase.together  with  the  opinion 
of  the  Supreme  Court.are  reported  in  25  Wend. , 
437,  et  seq. 

Mr.  A.  Worden,  for  plaintiff  in  error. 
Mr.  H.  Welles,  for  defendants  in  error. 

Walworth,  Chancellor.  The  Supreme  Court 
were  right  in  supposing  that  the  question 
whether  the  prima  facie  right  of  the  plaintiffs 
in  the  court  below,  arising  from  the  prior  and 
4O7*]  *long  continued  possession, was  not  re- 
butted by  a  subsequent  recovery  against  the 
tenant,  so  as  to  compel  the  plaintiffs  to  pro- 
duce their  paper  title,  is  not  raised  by  the  bill 
of  exceptions  in  this  case,  and  was  not  in  fact 
presented  to  the  consideration  of  the  judge 
upon  the  trial.  The  judge  did,  in  substance, 
charge  the  jury  as  requested  by  the  defend- 
ant's counsel, in  relation  to  the  recovery  against 
the  tenants  and  their  attornmcnt  with  the  as- 
sent of  Baxter ;  and  if  the  jury  regarded  that 
charge  as  it  was  intended,  they  must  have  ar- 
rived at  the  conclusion  that  the  attornment  of 
the  tenants  was  without  the  consent  of  Baxter. 
Whether  Baxter  was  actually  apprised  of  the 
existence  of  the  suit  against  the  tenants  before 
the  trial  thereof,  does  not  appear  by  the  case. 
Neither  is  it  shown  that  the  title,  as  between 
Bogert  and  Baxter,  was  in  fact  in  controversy 
in  that  suit,  or  that  it  was  brought  forward  on 
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the  trial.  And  I  think  it  would  be  too  much 
to  say  that  a  landlord  shall  lose  the  benefit  of 
the  legal  presumption  of  title  in  him,  arising 
from  a  prior  uninterrupted  possession  in  him- 
self and  those  under  whom  he  claims,  im-irlv 
because  his  tenants,  withput  his  knowledge, 
have  been  sued  and  suffered  a  verdict  to  pass 
against  them,  without  giving  him  an  opportu- 
nity to  come  in  and  defend  the  suit.  If  any 
decisions  have  gone  that  length, they  have  gone 
beyond  the  reasons  upon  which  the  decision  of 
this  court  in  Jackson  v.  Rightmyre,  16  Johns., 
314,  was  founded.  The  actual  decision  of  the 
court  in  the  case  of  Whitney  v.  Wright,  15 
Wend.,  171,  I  think  does  not  warrant  the  lan- 
guage made  use  of  by  the  reporter  in  his  ab- 
stract of  that  decision;  for  the  opinion  of  Mr. 
J.  Bronson  in  that  case  connects  the  recovery 
of  the  premises  from  Porter  with  the  fact  of 
the  virtual  abandonment  by  Cleveland  of  his 
possession  previous  to  that  time,  and  with  his 
subsequent  acquiescence  in  an  adverse  posses- 
sion for  thirteen  years  after  the  recovery  in 
the  ejectment  suit, which  was  in  hostility  to  his 
prior  claim. 

It  is  evident  from  the  whole  of  this  case, 
that  the  real  question  which  the  defendant's 
counsel  relied  upon  at  the  circuit,  was  the  con- 
el  usiveness  of  the  former  recovery  as  a  flat  bar 
or  *estoppel  to  any  subsequent  suit  by  [*468 
the  landlord,  although  he  could  now  show  a 
perfect  paper  title  to  the  premises,  and  upon 
the  attornment  of  the  tenant,  with  the  alleged 
assent  of  Baxter.  Upon  the  question  of  law, 
arising  upon  the  statute,  the  decision  of  the 
judge  was  clearly  right;  and  the  jury  have  de- 
cided against  the  plaintiff  in  error  upon  the 
question  of  fact  submitted  to  them  at  the 
trial. 

The  judgment  of  the  court  below  should, 
therefore,  be  affirmed. 

Bockee,  Senator,  also  delivered  an  opinion 
in  favor  of  affirming  the  judgment  of  the  Su- 
preme Court. 

All  the  members  of  the  Court,  twenty-three 
being  present,  concurring  in  this  result,  the 
judgment  of  the  /Supreme  Court  was  unanimous- 
ly affirmed.(a) 

Affirming— 25  Wend..  437. 

Cited  in-47  Barb.,  527;  35  How.  Pr.,  190;  6  Rob.,  269: 
48  111.,  162. 

(a)The  case  of  Ripley  et  al.  v.  Ryerss  et  al.  was  de- 
cided at  the  same  time,  and  the  Judgment  of  tho  Su- 
preme Court  affirmed  by  the  same  vote.  For  a  re- 
port of  the  case  in  the  Supreme  Court,  see  25  Wend.. 
432,  et  seq. 


KEMPSHALL  &  EQGLESTON  t>.  BURNS. 

Where,  In  an  action  upon  a  promissory  note  by 
one  to  whom  it  had  been  transferred.the  payee  was 
called  to  prove  that  it  was  given  upon  a  usurious 
consideration:  held,  that  he  was  not  bound  to  testi- 
fy, though  the  note  was  made  and  transferred  prior 
to  the  Act  of  May  15, 1887. 

ON  error  from  the  Supreme  Court.    For  a  re- 
port of  the  case  in  the  court  below,  see  24 
Wend.,  360-363.     The  cause  was  argued  here 

by 

Mr.  C.  P.  Kirkland,  for  plaintiffs  in  er- 
ror, and 
Mr.  W.  Tracy,  for  defendant  in  error. 
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KENEDA  v.  GARDNER.      RAPELYE  v.  ANDERSON. 
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469*]  * Walworth,  Chancellor, and  Frank- 
lin and  Root,  Senators,  delivered  opinions  in 
favor  of  affirming  the  judgment  below. 

The  PRESIDENT  and  Senators  Bartlit,Bockee, 
Clark,  Corning,  Dickinson,  Dixon,  Hopkins, 
Johnson,  Nicholas,  Paige,  Rhoades,  Ruger, Scott, 
Varian  and  Varney  concurred. 

For  reversal — Senators  Hawkins,  Hunt,  Plait 
and  Works. 

Judgment  affirmed.(a) 

Affirming— 24  Wend.,  360. 
Commented  on  and  approved— 2  Denio,  158. 
Explained-5  Hill,  523,  526. 

Cited  in— 5  Hill,  542;  20  Barb.,  128 ;  5  Abb.  N.  S., 
447;  1  Sheld.,  140. 

(a)  See  S.  P.,  Cloyes  v.  Thayer,  3  Hill,  564. 


KENEDA,  Appellant. 

v. 
GARDNER  and  GIBBS,  Respondents. 

Adverse  Possession — Conveyance  of  Lands  Held 
Adversely — Statute — Law  and  Equity — Prac- 
tice— Ejectment. 

A  court  of  equity  will  not  relieve  against  a  deed 
of  lands  on  the  sole  ground  that  It  was  given  while 
the  complainant  was  in  possession.claiming  adverse- 
ly to  the  grantor ;  but  will  leave  the  former  to  his 
remedy  at  law.  Per  Cowen,  J". 

The  statute  declaring  void  a  deed  of  lands  held  ad- 
versely to  the  grantor, was  meant  for  the  protection 
of  the  claimant;  and  he  may  renounce  the  benefit  of 
it.  Per  Cowen,  J". 

Where  the  claimant,  on  being  sued  in  ejectment, 
gives  a  cngnovit,  his  subsequent  possession  cannot 
be  regarded  as  adverse  to  the  plaintiff;  and  hence.if 
the  latter,  intermediate  the  cognovit  and  the  entry 
of  judgment,  convey  to  a  third  person,  the  convey- 
ance will  be  upheld  as  valid.though  executed  while 
the  claimant  was  still  in  possession. 

A  PPEA.Lfrom  chancery,  where  Keneda  was 
XT  complainant  and  Gardner  and  Gibbs  de- 
fendants. The  bill  was  dismissed  by  the  Vice- 
Chancellor  of  the  Sixth  Circuit,  whose  decree 
was  affirmed  by  the  Chancellor.  The  complain- 
ant appealed  to  this  court.  The  facts  are  suf- 
ficiently stated  in  the  opinion  of  Cowen,  J. 

Mr.  D.  B.  Stockholm,  for  appellant. 

Mr.  A.  Gibbs,  for  respondents. 

47O*]  *Cowen,  J.  The  bill  charges,  among 
other  things,  that  Robert  Keneda,  the  appel- 
lant, possessed  and  claimed  a  right  in  about 
113  acres  of  lot  No.  94,  in  Hector,  Tompkins 
Co.,  under  a  contract  by  Jacob  Radcliff  to 
convey  the  land  ;  that  such  possession  and 
claim  of  right  continued  from  the  year  1816 
till  1834;  that  in  1830,  in  order  to  perfect  his 
title,  the  appellant,  fearing  that  Mr.  Radcliff 's 
might  be  invalid,  received  a  conveyance  of  the 
same  land  in  fee  from  Eleanor  Horton,  who 
claimed  to  own  the  whole  of  lot  94:  that  El- 
eanor Horton  had  previously,  in  1824,  but 
while  Keneda  was  in  adverse  possession,  con 
veyed  the  same  land  by  a  deed  in  fee  to  George 
Gardner,  one  of  the  respondents;  that  this  deed 
was,  however,  invalid,  by  reason  of  a  fraud 
practiced  by  Gardner  upon  Eleanor  Horton, 
and  because  of  the  appellant's  adverse  posses- 
sion at  the  time.  On  these  grounds,  among  oth 


NOTE.  —  Adverse  possession — What  constitutes  — 
Grant  of  land  Iwld  adversely,  void.  For  a  full  dis- 
cussion, see  Clapp  v.  Bromagham,  9  Cow..  530,  note, 
and  notes  cited ;  Simpson  v.  Downing,  23  Wend,,  316, 
note;  Humbert  v.  Trinity  Church,  24  Wend.,  587, 
note. 

HILL  4. 


ers,  the  bill  prayed  that  the  deed  to  Gardner 
might  be  vacated. 

The  allegation  of  fraud  was  denied  by  the 
answer,  and  is  not  supported  by  the  proof.  As 
to  the  adverse  possession,  it  seems  that,  in  De- 
cember, 1822,  Eleanor  Horton  sued  the  appel- 
lant in  ejectment  for  the  same  land,  who,  in 
February,  1824,  gave  a  cognovit.  Her  deed  to 
Gardner  bears  date  in  October  of  the  year  1824, 
several  months  after  the  cognovit  was  given, 
though  prior  to  judgment  being  entered. 

Without  considering  that  branch  of  the  de- 
fense claimed  to  arise  out  of  the  Radcliff  mort- 
gage, and  the  proceedings  with  the  view  to  a 
foreclosure,  there  is,  I  think,  a  fatal  answer  to 
the  case  sought  to  be  made  out  by  the  bill  on 
several  grounds. 

1.  The  fraud  not  being  proved,  the  objec- 
tion that  the  deed  could  not  avail  by  reason  of 
adverse   possession,   belongs  exclusively  to  a 
court  of  law. 

2.  If  not,  all  ground  for  averring  an  adverse 
possession  was  removed  by  the  cognovit.     El- 
eanor Horton  sued  Keneda  in  ejectment  and, 
instead  of  pleading  and  going  to  trial,  he  con- 
fessed her  title  before  she  conveyed  to  Gard- 
ner.    Suppose  she  had  made  a  mere  oral  de- 
mand of  possession  from  him,  asserting  her  ti- 
tle at  the  same  time,  and  he  had  replied  admit- 
ting that  *she  was  entitled  to  the  pos-  [*47  1 
session;  no  pretense  would  remain  for  saying 
that  his   possession   was  any  longer  adverse 
within  the  Statute  Against  Maintenance.  Here 
he  has  done  more.     She  claimed  title,  as  he 
knew   or  was  bound   to  know,  for  she  had 
brought  ejectment.    He  deliberately  confessed 
her  right  to  the  possession,  and  the  confession 
was  afterwards,  as  he  knew  it  might  be,  en- 
tered of  record.     It  is  a  solecism  to  say  that 
his  possession  was  any  longer  adverse  to  her. 
She  conveyed  to  Gardner  after  the  confession. 
Here  was  anything  but  selling  a  law  suit.  The 
question  was  at  an  end;  and  she  sold  a  posses- 
sion which   Keneda  had   virtually  agreed  in 
writing  she  might  sell.  The  statute  was  meant 
for  his  protection.  He  had  aright  to  renounce 
such  protection.  He  did  so;  and  entered  into 
an  agreement  that  the  betterments  should  be 
appraised  and  paid  for. 

3.  Again,  as  remarked  by  the  Chancellor,  if 
there  was  an  adverse  possession,  the  grantor 
was  a  particeps  criminis  ;  and  neither  she  nor 
her  assignee  is  entitled  to  relief. 

The  bill  was  dismissed  by  the  Court  of  Chan- 
cery, and  I  think  correctly.  I  am  for  affirm- 
ing the  decree. 

All  the  members  of  the  Court  who  heard  the 
argument  concurring  in  this  result,  the  decree 
of  the  Chancellor  was  unanimously  affirmed. 

Cited  in— 5  Hill,  279  ;  17  Abb.  Pr.,  458. 


*RAPELYE,  Appellant, 

v. 
ANDERSON,  Respondent. 


[*472 


Usury  —  Assignment  of  a  Chose  in  Action,  Un- 
connected with  a  Loan,  Not  Usurious  —  Bill  by 
Assignor  to  Set  Aside. 


NOTE. — Usury.  See,  generally,  Sizer  v.  Miller,  1 
Hill,  227,  classified  list  of  notes  cited;  Marvin  v. 
Feeter,  8  Wend.,  533,  classified  list  of  notes  cited. 
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A  bond  and  mortgage  for  $3,000,  payable  one  year 
from  date,  with  interest  to  become  due  half-yearly, 
and  on  which  over  live  months'  interest  had  already 
accrued,  wen-  assigned  absolutely  by  the  holder  for 
S:i,600,  in  order  to  raise  money.  The  assignment 
-tatcd  the  eonsideration  paid  by  the  assignee  to  be 
£{.000.  and  contained  a  covenant  that  thus  mueh 
was  due  and  owing  on  the  bond  and  mortgage.  At 
the  time  of  executing  the  assignment,  the  assignor 
also  executed  to  the  assignee  a  bond,  with  surety, 
conditioned  that  the  mortgagor  should  pay  the 
$3,000,  together  with  the  interest,  by  the  day  ap- 
pointed for  that  purpose  in  the  securities  assigned. 
On  ii  bill  tiled  by  the  assignor  to  set  aside  the  assign- 
ment and  have  the  bond  of  guaranty  canceled.held, 
that  the  transaction  was,  on  ita  face,  a  mere  sale  of 
a  chose  in  action,  unconnected  with  a  loan  and, 
therefore,  not  usurious  perse. 

Cowen.  J.,  and  Kuger,  Senator,  dissented,  being  of 
opinion  that  the  transaction  was  in  effect  an  usuri- 
ous loan,  and  that  the  complainant  was,  therefore, 
entitled  to  the  relief  sought. 

In  an  action  upon  the  bond  of  guaranty,  the  as- 
signee's recovery  would  be  limited  to  the  actual 
amount  paid  for  the  bond  and  mortgage,  notwith- 
standing the  consideration  expressed  in  the  assign- 
ment. Per  Franklin  and  Bockee,  Senators. 

Various  cases  relating  to  usurious  loans  made  un- 
dercolor of  a  sale  of  goods,  choses  in  action,  etc., 
cited  and  commented  on.  Per  Cowen,  J. 

Citations— 1  R.  S.,  760,  2d  ed.;  Ord.  Usury,  25;  Bat- 
ty, 269 :  1  Tarn.,  250 ;  Cowp.,  114 ;  2  Doug.,  735,  739 ; 
9  Barn.  &  C.,  643 :  5  Cow.,  578 :  2  Cow,,  678,  705.  712, 
789 ;  8  Cow..  398,669 ;  Poth.  Troit  du  Contr.  de  Vente, 
Tome  2j>t.  6,  ch.  4,  art.  6,  sec.  1 ;  2  Str..  1243 ;  1  Stark., 
385;  4  Price.  50;  2  B.  &  Aid.,  588;  2  Hawks.,  411;  7 
Wend.,  569 :  21  Wend.,  285 ;  4  J.  J.  Marsh..  276 ;  Com. 
Usury,  87-94:  7  Johns.,  381  : 13  Johns.,  52;  15  Johns., 
44  ;  3  Wend.,  62;  1  Harr.  &  G.,  175 ;  20  Johns.,  338  ;  9 
Cow.,  266. 

A  PPEAL  from  the  Court  of  Chancery.  In 
ll.  May,  1840,  Anderson  filed  his  bill  against 
Rapelye,  before  the  Vice- Chancellor  of  Ihe  First 
Circuit,  for  the  purpose  of  setting  aside  an  as- 
signment by  the  complainant  to  the  defendant 
of  a  bond  and  mortgage  executed  by  John  An- 
derson, and  also  to  have  delivered  up  and  can- 
celled a  bond  given  by  the  complainant  and 
A.  A.  Remsen  guarantying  the  payment  of  the 
bond  and  mortgage.  The  facts  of  the  case,  as 
tl.ey  appeared  upon  the  pleadings  and  proofs 
taken  in  the  cause,  were  substantially  as  fol- 
lows: the  complainant  held  a  bond  and  mort- 
gage against  John  Anderson  for  $3,000,  dated 
Decembers,  1836,  due  one  year  from  date, 
with  interest  at  the  rate  of  7  per  cent,  per  an- 
num, payable  half  yearly.  In  June,  1837,  the 
complainant,  being  in  want  of  money,  applied 
to  the  defendant  to  purchase  the  bond  and 
mortgage,  which  he  agreed  to  do  at  a  dis- 
473*]  count  of  $400  in  *addition  to  the  inter 
est  then  due  thereon,  provided  the  complain- 
ant would  give  a  bond  signed  by  himself  and 
his  father  in-law  (A.  A.  Ilemsen)  guarantying 
the  payment  thereof.  These  terms  were  agreed 
to,  and  a  bond  was  accordingly  given  in  the 
penalty  of  $6,000,  conditioned  that,  if  the 
mortgagor  paid  to  the  defendant  the  sum  of 
$3,000  and  interest  on  the  day  the  mortgage 
fell  due,  the  bond  should  be  void;  otherwise, 
to  remain  in  full  force.  The  assignment  was 
under  seal,  and  contained  a  covenant  that 
$3,000  was  then  due  and  owing  on  the  bond 
and  mortgage.  No  more  than  $2,600  was  in 
fact  paid  by  the  defendant,  though  the  assign- 
ment stated  the  consideration  to  be  $3,000. 


The  complainant  claimed  to  be  entitled  to  the 
relief  asked  on  the  ground  that  the  transaction 
was  usurious;  but  the  assistant  Vice  Chancellor 
of  the  First  Circuit,  before  whom  the  cause 
was  originally  heard,  held  otherwise,  and  die 
missed  the  bill.  On  appeal  to  the  Chancellor, 
this  decision  was  reversed  and  a  decree  made 
declaring  the  assignment,  and  the  bond  exe 
cuted  simultaneously  therewith,  inoperative 
and  void,  and  ordering  the  same  to  be  deliv- 
ered up  to  the  complainant  and  cancelled; 
whereupon  the  defendant  appealed  to  this 
court.  For  the  opinions  delivered  by  the  as- 
sistant Vice- Chancellor,  and  by  the  Chancellor, 
see  9  Paige,  484,  et  seq. 

Mr.  J.  W.  Gerard,  for  appellant. 

Mr.  S.  F.  Clarkson,  for  respondent. 

Cowen.  J.  The  appellant  purchased  of 
Robert  Anderson  a  bond  and  mortgage,  made 
to  secure  $8,000,  advancing  only  $2,600;  and, 
at  the  time,  took  from  Anderson  and  A.  A. 
Remsen  a  bond  of  guaranty  conditioned  that 
the  mortgagor  should  pay  to  the  appellant  the 
$3,000,  with  the  interest  due  on  the  mortgage. 
The  Chancellor  held  the  transaction  to  be  usu 
rious  and,  I  am  of  opinion,  rightly. 

The  appellant,  in  effect,  took  a  contract  and 
security  for  the  repayment  of  more  than  $400 
beyond  the  sum  which  he  advanced,  whereas 
he  was  entitled  to  that  sum  only,  with  interest 
*upon  it  at  the  rate  of  7  per  cent,  per  [*474 
annum  for  the  time  during  which  he  should 
be  obliged  to  wait  for  re  imbursement. 

There  is  no  rule  of  construction  by  which 
the  bond  of  guaranty  can  be  said  to  import 
less  than  an  obligation  for  the  payment  of 
the  whole  sum  due  upon  the  mortgage. 

This  case  seems  to  me  within  the  very  words 
of  the  Statute  of  Usury.  That  statute  declares 
that  no  person  shall  directly  or  indirectly  take 
or  receive  in  money,  goods  or  things  in  action, 
or  in  any  other  way,  any  greater  sum  or  great- 
er value  for  the  loan  or  forbearance  of  any 
money,  etc.,  than  at  the  rate  of  7  per  cent,  per 
annum;  and  that  all  contracts  or  securities  for 
more  than  that  rate  shall  be  void.  1  R.  S.,  760, 
2d  ed.  Had  the  Legislature  intended  to  antic- 
ipate and  condemn  the  precise  transaction  in 
question,  they  could  scarcely  have  done  so  in 
plainer  words,  without  naming  the  parties. 

It  is  said,  here  is  the  purchase  of  a  chose  in 
action,  which  is  not  usury.  But  there  is  more; 
not  only  a  purchase,  but  security  for  the  re  im- 
bursement of  the  purchase  money,  taken  from 
the  man  to  whom  it  is  advanced.  A  surety  is 
also  required  to  join  with  him.  The  naked 
purchase  of  a  chose  in  action  is  lawful;  but  a 
usurious  transaction  cannot  be  legitimated 
because  a  purchase  happens  to  be  associated 
with  it.  A  man  buys  a  horse,  advancing  $100 
as  the  price,  at  the  same  time  taking  security 
that  his  money  shall  be  repaid  with  more  than 
lawful  interest;  and  because  he  takes  the  horse 
as  a  purchaser,  he  claims  to  hold  the  same  re- 
lation to  the  other  branch  of  the  transaction. 
This  is  the  length  of  the  argument. 

But  it  is  said  there  was  not  any  loan  by  the 


In  connection  with  the  above  case  of  Rapelye  v. 
Anderson,  see  Mazuzan  v.  Mead,  21  Wend. ,285 ;.  Am. 
Life  Ins.  Co.  v.  Dobbin.  Hill  &  D.  Supp.,  252;  Munn 
v.  Commission  Co.,  15  Johns.,  44 ;  Brainan  v.  Hess, 
13  Johns..  52 ;  Brown  v.  Mott,  7  Johns.,  361 ;  Cram  v. 
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.appellant.  There  was  an  advance  by  him  of 
$2,600,  and  security  taken  for  the  repayment 
of  that  sum  with  more  than  $400  besides. 
What  is  a  loan  within  the  meaning  of  the  Stat- 
ute of  Usury?  An  advance  of  money  upon  a 
contract  that  it  shall  be  returned  in  genere  is 
clearly  so.  Ord.  Usury,  25;  and  see,  Byrne  v. 
Kennifeck,  Batty,  269;  Fereday  v.  Wightwick,  1 
Taml.,  250.  That  the  lender  chooses  to  call  it 
475*]  by  another  name,  does  not  *change  its 
nature.  The  result  of  the  contract  being  a  loan 
and  an  excess  of  compensation,  no  disguise, 
either  by  words  or  the  form  of  the  transaction, 
«an  change  its  character.  "We  must,"  says 
Ld.  Mansfield,  "get  at  the  real  nature  and  sub- 
stance of  the  transaction;  and  where  the  real 
transaction  is  a  loan  of  money,  the  wit  of  man 
cannot  find  a  shift  to  lake  it  out  of  the  stat- 
ute." Floyer  v.  Edwards,  Cowp.,  114.  In  Low 
v.  Waller,  2  Doug.,  739,  he  said:  "Experience 
taught  the  Legislature,  in  more  modern  times, 
not  to  particularize  specific  modes  of  usury, 
because  that  only  led  to  evasion;  but  to  enact, 
generally,  that  no  shift  should  enable  a  man 
to  take  more  than  the  legal  interest  upon  a  loan. 
Therefore,  the  only  question  in  all  cases  like 
the  present  is,  what  is  the  real  substance  of  the 
transaction,  not  what  is  the  color  and  form." 
In  that  case,  a  man  wanting  to  obtain  money, 
was  induced  to  buy  goods  worth  only  £120,  on 
his  bill  of  £-^00.  It  professed  to  be  a  mere  pur- 
chase and  sale  of  goods  at  their  full  value.  Yet 
Ld.  Mansfield  said:  "It  was  impossible  to  wink 
so  hard  as  not  to  see  that  there  was  no  idea  be- 
tween the  parties  of  anything  but  a  loan  of 
money."  Any  contrivance  by  which  more  than 
7  per  cent,  is  obtained  as  a  compensation  of 
forbearance  on  an  advance  of  money,  is  a 
fraud  upon  the  statute.  It  is  usury  in  itself, 
by  reason  of  the  effect.  The  lender  will  not  be 
permitted  to  argue  that  it  may  possibly  be  in- 
nocent. He  may,  to  be  sure,  show  that  the  ob 
•taining  more  than  the  due  rate  arose,  in  fact, 
from  some  mistake  in  the  frame  of  the  con- 
tract, or  the  like;  but  it  lies  with  him  to  do  so. 
Without  such  an  explanation,  the  law  looks  to 
the  act  and  result  only.  The  rule  is,  as  laid 
down  by  Ld.  Tenterden,  Ch.  J.\  "Every  man 
must  be"  presumed  to  intend  the  natural  and 
ordinary  consequences  of  his  own  act."  Haire 
v.  Wilson,  9  Barn.  &  C.,  643.  In  the  language 
of  Colden,  Senator:  "We  must  interpret  acts 
by  their  consequences;  and  must  presume  per- 
sons intended  to  produce  the  effects  which  nat- 
urally flow  from  their  acts."  Mackiev.  Cairns, 
5  Cow.,  573.  The  severity  with  which  the  rule 
is  applied  in  cases  of  usury,  may  be  seen  by 
476*]  the  Ins.  *Co.  v.  Ely,  2  Cow.,  678,  705, 
and  Bk.  v.  Wager,  Id.,  712,  769.  The  rule  of 
these  cases  was  affirmed  by  this  court.  8  Cow. , 
898.  The  interest  was  there  taken  by  way  of 
discount  on  the  purchase  of  notes  by  a  bank. 
The  bank  calculated  the  discount  by  a  rule 
which  gave  them  but  a  trifle  more  than  7  per 
cent.  Yet,  as  they  were  aware  that  the  trans 
action  would  produce  this  trifle,  their  acts  were 
received  as  conclusive  evidence  of  a  usurious 
agreement.  The  court  held  they  could  not 
escape  this  inference,  except  by  showing  that 
the  result  arose  from  a  mistake  of  fact.  See,  2 
Cow.,  705. 

On  the  effect  of  selling  a  debt  for  less  than 
its  face,  and  guarantying  its  payment,  no  two 
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men  can  disagree,  for  it  is  shown  by  mere  com- 
putation. The  substance  of  the  transaction  is 
thus  stated  by  Pothier:  "If  I  sell  you  for  900 
livres,  a  debt  of  1,000,  which  I  engage  to  pay 
myself  if  the  debtor  does  not,  it  evidently  is  the 
same  thing  as  if  you  lend  me  900  livres  upon 
my  engagement  to  return  you  1,000  at  the  end 
of  a  certain  time."  And  he  pronounces  this  to 
be  usurious.  Path.  Trait,  du  Contr.  deVente, 
Tome  2,  pt.  6,  ch.  4,  art.  6,  sec.  1.  Transac- 
tions like  this  have  repeatedly  been  held  usu- 
rious in  England.  Massa,  v.  Dauling,  2  Str., 
1243;  Lowes  v.  Mazsaredo,  1  Stark.,  385;  King 
v.  Ridge,  4  Price,  50;  Chapman  v.  Black,  2  B. 
&  Aid.,  588.  In  the  last  two  cases  the  matter 
was  deemed  too  plainly  usurious  to  require 
that  the  question  should  be  left  to  the  jury.  A 
sale  out  and  out  of  the  choses  in  action  was 
pretended;  but  the  pretext  was  held  so  un- 
founded as  not  to  admit  of  doubt.  No  decision 
anywhere  will  be  found  to  go  the  length  now 
contended  for  by  the  appellant's  counsel;  but 
many  may  be  found  against  it.  The  case  of 
Ruffin  v.  Armstrong,  in  N.  C.,  2  Hawks,  411, 
is  a  direct  authority  for  declaring  the  transac- 
tion in  question  usurious,  even  though  the  re- 
spondent alone  had  guarantied  the  payment. 
There  the  plaintiff  purchased  a  bond  of  the 
defendant  at  a  discount  of  more  than  the  legal 
rate  of  interest,  *the  defendant  indors-  [*477 
ing  the  bond  in  a  form  which  bound  him  to 
guaranty  the  payment  of  the  whole  money  due 
upon  it.  Taylor,  Ch.  J.,  said:  "The character 
and  substance  of  this  transaction  bespeak  it  to 
be  a  loan  of  money,  although  the  parties  con- 
stantly speak  of  a  sale,  and  not  a  whisper  is 
heard  relative  to  a  loan."  He  further  said,  if 
it  had  been  a  sale  in  truth,  the  assignor  would 
have  had  nothing  to  do  but  receive  the  price, 
and  leave  the  assignee  to  obtain  the  money  as 
he  could  from  the  obligors.  The  money  was 
to  be  raised  for  the  assignor's  benefit,  and  "If 
he  had  meditated  a  sale  of  the  bond,  he  would, 
undoubtedly,  have  withheld  his  indorsement. 
But  by  adding  that  to  the  bond,  he  undertook 
on  his  part  to  repay  the  money  which  should 
be  raised  on  it  in  the  event  of  the  obligor's  de- 
linquency. This  appears  to  me  to  be  the  un- 
equivocal characteristic  of  a  loan,  that  the 
money  is  in  all  events  to  be  repaid  with  inter- 
est by  the  borrower  himself,  or  out  of  his 
funds."  He  added,  that  a  sale  of  the  bond 
would  have  been  on  the  sole  credit  of  the  obli- 
gors. All  that  is  here  said  applies  mutatis  mu- 
tandis, to  the  case  before  us.  Had  there  been 
a  mere  sale  of  this  bond  and  mortgage,  the  ap- 
pellant would  have  been  left  to  his  remedy  on 
the  securities  purchased,  in  which  case  it  is 
not  denied  that  the  $400  might  have  been 
thrown  off.  The  securities  might  have  been 
of  a  doubtful  character.  But  the  appellant  de- 
termined, over  and  above  the  security  afforded 
him  by  the  sale,  to  exact  the  guaranty  both  of 
the  borrower  and  his  friend,  that,  at  all  events, 
$3,000  should  be  paid  him  for  $2,600.  Sup- 
pose the  appellant  had  advanced  the  $2,600, 
and  merely  taken  the  bond  of  the  respondent 
and  his  friend  for  $3,000;  no  one  would  doubt 
of  the  transaction  being  usurious.  This  has 
been  done.  Is  it,  then,  the  less  usurious  be- 
cause the  appellant  exacted  another  bond  and 
a  mortgage  besides?  If  the  true  argument  be 
that  usury  is  lost  in  the  greatness  or  stringency 
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of  the  security,  then  indeed  has  the  appellant 
been  w  minted  by  the  Chancellor.  But  SShylock 
has  been  much  more  wronged  by  the  public 
estimation.  If  common  sense,  however,  be  the 
same  both  in  N.  C.  and  N.  Y.,  no  injustice 
has  been  done  to  either. 

478*]  *There  is  sometimes  a  boldness  in 
urging  usurious  devices  upon  courts  of  jus- 
tice, which  would  seem  to  assume  that,  for  the 
sake  of  giving  them  effect,  the  ordinary  rules 
of  legal  discrimination  are  to  be  disregarded. 
By  some  indirection  a  man  obtains  more  than 
7  per  cent,  per  annum  for  the  use  of  his  money, 
or  a  security  for  more.  Although  in  fact  he 
has  practiced  that  very  extortion  against  his 
neighbor  which  the  statute  declares  he  shall 
not  do  directly  nor  indirectly,  he  qualifies  the 
transaction  by  such  definitions  or  pretexts  as 
he  imagines  are  out  of  the  words  of  the  stat- 
ute. He  then  seems  to  expect  that  these  should 
be  adopted  in  the  office  of  legal  construction  ; 
that  the  very  words  of  the  Statute  of  Usury, 
and  the  spirit  of  every  law  which  sedulously 
guards  against  all  evasion,  should  be  forgotten, 
or  that  courts  should  wink  as  hard  in  older  to 
protect  the  usurer  as  he  himself  did  in  the 
commission  of  the  offense.  An  argument  of  ten 
urged  is,  that  the  statute  is  contrary  to  the 
rules  of  political  economy.  The  Code  of  McCul- 
loch  and  Jeremy  Bentham  is  invoked  as  of  par- 
amount authority.  The  customs  of  trade  are 
adduced  as  another  ground;  nor  can  it  be  said 
that  the  course  even  of  judicial  authority  has 
always  proceeded  entirely  without  the  influ- 
ence of  such  considerations.  At  a  very  early 
period  interest  was  allowed  to  be  taken  in  ad- 
vance, in  the  name  of  discount.  It  was  said 
that,  if  not  allowed,  every  banker  in  London 
would  be  held  guilty  of  usury.  Some  courts 
have  allowed  a  factor  to  take  more  than  legal 
interest  on  his  advances,  calling  the  excess  by 
the  name  of  commission.  Men  have  been  al- 
lowed to  lend  their  paper  on  commissions 
which,  though  nominally  limited  to  the  legal 
rate  of  interest,  yet  this  being  also  allowed  to 
increase  in  proportion  to  the  time  the  paper 
had  to  run,  might  amount  to  enormous  usury. 
Nor  has  this  court  itself,  perhaps,  been  entire- 
ly free  from  such  inadvertencies.  In  Cramv. 
Hendricks,  7  Wend.,  569,  it  was  held  that  a 
man  might  lend  money,  and  take  security  of 
the  borrower  for  one  per  cent,  a  month.  Cram, 
wanting  to  raise  money,  applied  by  his  agent 
to  Hendricks.  He  discounted  a  note  held  by 
Cram,  taking  the  one  per  cent,  in  advance. 
479*]  *The  borrower  indorsed  the  note  in 
blank,  thus  securing  the  principal  sum  both 
by  his  own  name  and  that  of  the  maker.  For 
the  one  per  cent,  the  note  was  available  against 
the  maker  only.  This  court  pronounced  the 
transaction  to  be  a  sale  of  the  note  out  and  out. 
not  a  loan,  and  sustained  an  action  against  the 
indprser.  In  the  course  of  the  discussion,  the 
policy  of  all  laws  against  usury  was  very  seri- 
ously questioned.  It  was  going  a  great  way 
to  declare  such  a  transaction  as  that  a  mere 
purchase.  The  defendant  obtained  an  advance 
of  money,  and  provided  for  its  repayment  with 
one  per  cent,  per  month  fora  certain  time.  In 
effect  he  secured  the  payment  of  usurious  in- 
terest; and  I  am  not  aware  of  any  other  case 
going  to  sustain  such  a  transaction,  except  Ma 
zuzan  v.  Mead,  21  Wend.,  285.  This  adds  no 
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sanction  to  the  principle  of  Cram\.  Ilendrick*. 
The  Supreme  Court  ruled  the  same  way  as  i  his 
court  did  on  what  were  believed  to  be  equiva- 
lent circumstances,  but  on  the  express  author- 
ity of  a  court  having  power  to  review  the  de- 
cision. I  claim  to  understand  the  views  of  the 
justices  of  the  Supreme  Court  too  well  to  sup- 
pose them  in  favor  of  extending  the  principle 
of  Cram  v.  Hendricks  beyond  its  exact  circum- 
stances, comprehending  the  sale  of  negotiable 
paper  valid  in  its  concoction. 

The  case  now  before  us  is  plainly  distinguish- 
able from  Cram  v.  Ilendrieks,  and  the  dis|»,M 
tion  which  the  Chancellor  has  made  of  it  is  ably 
sustained  by  the  argument  of  the  Supreme 
Court  of  Ky. ,  relied  upon  by  him.  Tankey  v. 
Lockheart,  4  J.  J.  Marsh.,  276.  The  case  is, 
moreover,  exactly  in  point. 

It  is  suggested  that  Cram  v.  Hendneks  haa 
been  understood  in  practice  as  extending  to 
the  discount  of  all  kinds  of  paper  valid  in  its 
inception,  whether  negotiable  or  not;  and  that 
large  investments  have  been  made  upon  that 
construction.  The  argument  claims  too  much. 
If  the  fact  be  as  supposed,  which  it  is  impos- 
sible for  us  to  know  judicially,  the  principle 
upon  which  practical  constructions  like  the 
one  urged  upon  us  are  known  to  proceed,  can 
scarcely  commend  them  as  instances  to  be 
*safely  consulted  by  courts  of  justice.  [*48O 
The  avarice  of  usurers  has  always  been  astute 
in  extending  their  line  of  discount.  Shortly 
after  it  was  held  that  interest  might  be  taken 
in  advance  on  discounting  a  bill  or  note,  the 
practice  was  extended  to  paper  which  had  a 
long  time  to  run  ;  and  it  was  found  that  the 
decisions,  unless  they  were  limited,  would 
open  the  door  to  most  oppressive  usury.  The 
courts,  therefore,  corrected  the  general  lan- 
guage in  which  the  earlier  judgments  had  been 
announced,  by  confining  them  to  ordinary 
business  paper.  It  was  indeed  found  that, 
without  such  a  restriction,  the  usurer  might, 
in  the  name  of  discount,  absorb  not  cnly  the  in- 
terest but  the  principal  of  the  loan,  to  an 
amount  in  all  cases  commensurate  with  the  cu- 
pidity of  the  lender  and  the  wants  of  the  bor- 
rower. Com.  Usury.  87-94. 

It  would,  no  doubt,  have  been  much  more 
in  conformity  with  the  spirit  of  the  statute, 
had  the  courts  held  that  in  no  case  could  a  sum 
exceeding  lawful  interest  be  received  by  way 
of  discount.  The  very  practices  now  urged 
furnish  the  best  argument  against  their  valid- 
ity. Every  law  should  be  so  construed  as  to 
prevent  its  evasion;  a  rule  which  the  statute 
of  usury  carries  upon  its  face.  The  reason 
why  such  an  admonition  was  inserted  is  to  be 
found  in  the  history  of  the  statute.  At  every 
step  of  that  history,  both  the  Legislature  and 
the  courts  were  met  by  the  protean  devices  of 
avarice,  constantly  moving  with  its  hundred 
fangs  through  every  region  of  .society  ;  obdu- 
rate, powerful,  fruitful  in  expedients,  watch- 
ing its  prey  "  with  an  eye  that  never  winked,"" 
and  pouncing  upon  it  as  "  with  a  wing  that 
never  tired."  The  Legislature  was  baffled  in 
the  effort  even  to  catalogue  the  mischiefs  of 
such  a  progress.  It  finally  grouped  them  un- 
der the  name  of  "legion,"  and  confided  the 
pursuit  and  punishment  of  the  whole  category 
to  the  general  administrators  of  the  law.  It  is 
unfortunate  that,  even  among  them, 'individual 
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instances  plainly  belonging  to  the  obnoxious 
'class  have  sometimes  been  mistaken  for  mem- 
bers of  an  innocent  species.  Such  mistakes 
encourage  usurious  practices  in  a  twofold  way  ; 
48  l*J  first,  by  detracting  *from  their  moral 
odium,  and  second,  by  inducing  a  hope  that 
legal  impunity  may  be  secured  under  color- 
ings and  distinctions,  no  matter  how  bungling 
and  even  puerile.  I  forbear  to  discuss  the  pol- 
icy of  the  usury  law,  as  judges  have  occasion- 
ally done.  The  law  is  found  in  the  statute 
book.  If  its  credit  in  the  eye  of  political  econ- 
omy were  as  far  depreciated  as  the  sumptuary 
laws  of  feudal  Europe,  even  that  would  fur 
nisb  no  argument  against  enforcing  a  subsist- 
ing law  according  to  the  spirit  and  intent  of 
its  framers. 

Courts  may,  indeed,  by  a  narrow  and  illib- 
eral course  of  adjudication,  by  a  fear  of  affix- 
ing proper  names,  or  by  referring  things  to  the 
jury  box  which  should  be  dealt  with  as  ques- 
tions of  law,  render  the  statute  in  question  or 
any  other  statute  weak  and  inefficient.  This  is 
the  too  common  fate  of  laws  made  for  the  sup- 
pression not  only  of  usury  but  of  fraud.  No 
relief  from  individual  hardship  afforded  by 
such  courses,  can  compensate  for  the  disgrace 
which  they  bring  upon  the  general  administra- 
tion of  the  law  ;  and  it  would  be  better  if  the 
few  cases  which  give  them  countenance  were  at 
once  overruled. 

On  the  whole,  I  am  entirely  satisfied  with 
the  disposition  which  the  Chancellor  has  made 
of  this  case,  and  hope  his  decree  will  be  af- 
firmed. 

Franklin,  Senator.  George  Rapelye,  the 
appellant,  received  of  Robert  Anderson  an  as- 
signment of  a  bond  and  mortgage  made  by 
John  Anderson  to  the  respondent,  and  given 
to  secure  the  sum  of  $3,000  with  interest;  for 
which  the  appellant  paid  and  advanced  the 
sum  of  $2,600,  and  at  the  same  time  took  from 
the  respondent  a  collateral  bond  executed  by 
himself  and  Abraham  A.  Remsen  in  the  pen- 
alty of  $6,000,  with  a  condition  that.in  case  the 
mortgagor  should  pay  the  amount  secured  by 
the  bond  and  mortgage  with  interest,  the  same 
should  be  void,  otherwise  to  remain  in  full 
force  and  virtue.  Upon  this  statement  of  facts, 
a  bill  was  filed  in  the  Court  of  Chancery  be 
fore  the  Vice- Chancellor  of  the  First  Circuit,  to 
482*]  set  aside  the  assignment  and  *compel 
the  appellant  to  give  up  the  collateral  bond  of 
Anderson  and  Remsen,  upon  the  ground  that 
the  transaction  was  in  violation  of  the  statute 
to  prevent  usury,  and  consequently  void.  Tbe 
cause  was  heard  before  assistant  Vice  Chan- 
cellor Hoffman,  who  dismissed  the  bill,  and, 
upon  appeal  to  the  ChanceUor,  his  decision  was 
reversed;  and  hence  the  present  question. 

The  principle  is  well  settled,  that  if  a  per- 
son loan  money  at  a  higher  rate  of  interest 
than  7  per  cent,  per  annum,  the  transaction  is 
usurious  and  void.  But  to  my  mind  there  is  a 
clear  and  palpable  distinction  between  the 
purchase  of  a  chose  in  action,  legal  in  its  in- 
ception, and  the  loaning  of  money;  and  that 
the  principles  of  law  which  govern  and  control 
the  former,  are  not  applicable  to  and  have  no 
binding  effect  upon  the  latter.  This  distinc- 
tion has  been  recognized  in  many  instances  in 
our  own  courts,  and  appears  now  to  be  the  well 
settled  and  established  law  of  the  land.  In  the 
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early  case  of  Brown  v.  Mott,  7  Johns.,  361,  it 
was  said  that,  if  the  plaintiff  had  purchased 
the  note  at  a  price  less  than  its  nominal  value, 
he  could  not  have  recovered  from  his  imme- 
diate indorser  more  than  the  amount  he  actu- 
ally paid  for  the  same.  It  is  true  that,  in  the 
case  cited,  the  question  of  usury  was  not  di- 
rectly in  issue  and,  consequently,  the  observa- 
tion was  accidental;  but  it  nevertheless  shows 
the  opinion  of  the  court  as  fully  as  it  would 
have  done  had  the  remark  been  made  upon  a 
plea  of  usury.  A  similar  doctrine  was  held  in 
the  case  of  Braman  v.  Hess,  13  Johns.,  52,  in 
which  the  court  said  that, 'where  on  the  in- 
dorsement of  a  note,  the  consideration  passing 
between  the  indorsee  and  the  indorser  is  less 
than  the  amount  of  the  note,  the  indorsee,  in 
an  action  against  the  indorser,  can  recover  no 
more  than  the  consideration  he  has  actually 
paid.  Again;  in  the  case  of  Munn  v.  Commis- 
sion Co.,  15  Johns.,  44,  where  the  note  was 
valid  as  between  the  original  parties,  so  that 
an  action  could  be  maintained  upon  it,  it  was 
held  to  be  valid  also  in  the  hands  of  an  in- 
dorsee who  had  discounted  it  at'a  higher  rate 
of  interest  than  7  percent,  per  annum,  and  that 
*he  might  recover  the  whole  amount  [*483 
against  the  maker;  but  that,  as  against  the  in- 
dorser, no  more  could  be  recovered  than  the 
amount  actually  paid.  In  the  case  of  Powell  v. 
Waters,  8  Cow.,  669,  the  late  Chancellor  Jones, 
in  delivering  the  opinion  of  this  court,  re- 
marked: "A  note  which  has  been  negotiated  by 
the  maker,  and  might,  if  at  maturity,  be  en- 
forced against  him  by  the  holder,  may  be  sold 
at  a  greater  discount  than  the  rate  of  7  per 
cent,  per  annum.  But  the  note  must  be  per- 
fect and  available  to  the  holder,  to  make  it 
salable  by  him.  The  test  is,  the  right  to  main- 
tain an  action  upon  it  against  the  parties,  if  it 
was  then  due."  And  the  late  Senator  Golden 
observed  in  the  same  case,  that  a  note  or  se- 
curity originally  given  for  a  legal  considera- 
tion, could  not  afterwards  become  usurious,  at 
whatever  rate  it  might  have  been  purchased  or 
discounted. 

Now  it  is  not  contended  that,  as  between  the 
the  mortgagor  and  mortgagee  in  the  case  un- 
der consideration,  there  was  anything  which 
would  have  prevented  the  latter  from  sustain- 
ing an  action  upon  the  bond,  or  from  selling 
the  mortgaged  premises.  The  bond  and  mort- 
gage were  not  tainted  with  fraud  or  usury,  but 
were  valid  and  legal  contracts  which  could  be 
enforced.  In  the  case  of  Cram  v.  Hendricks,  7 
Wend.,  569,  recently  decided  by  this  court, 
and  to  which  reference  was  so  often  made  in 
the  course  of  the  argument,  it  was  held,  after 
mature  and  serious  deliberation,  most  of  the 
cases  bearing  upon  this  point  having  been  col- 
lected with  great  care,  that  discounting  a  busi- 
ness note  at  a  rate  of  interest  greater  than  7 
per  cent,  per  annum,  was  not  a  usurious 
transaction;  that  a  note  valid  in  its  inception 
might  be  bought  and  sold  as  a  chattel  at  its 
real  or  supposed  value;  that  the  transfer  by  the 
payee  of  a  valid,  available  note,  upon  which 
he  might  maintain  an  action  against  the  mak- 
er and  which  he  parts  with  beyond  the  legal 
rate  of  interest,  is  not  usurious,  although  the 
payee  on  such  transfer  indorses  the  note;  and 
that,  on  non-payment  by  the  maker,  the  in- 
dorsee might  maintain  an  action  against  the  in- 
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dorser.  The  case  of  Rice  v.  Mather,  8  Wend. , 
62,  recognizes  the  same  doctrine.  That  was  an 
484*1  action  brought  *to  recover  the  sum  of 
1948.50,  being  the  amount  due  upon  a  promis- 
sory note  drawn  by  E.  Mather  &  Co.  in  favor 
of  and  indorsed  by  Keeler  &  Mather,  and  dis- 
counted by  the  plaintiff  at  the  rate  of  1  per 
cent,  a  mouth.  The  defense  set  up  was  usury; 
but  the  court  held  that,  according  to  its  uni 
form  decisions,  this  clearly  was  not  an  usurious 
transaction;  that  the  note  was  an  available  in- 
*trument  in  the  hands  of  the  original  payee; 
that  there  was  no  usury  in  its  origin  and,  there- 
fore, the  purchase  or  discount  of  it  at  a  sum  less 
than  its  face,  did  not  taint  the  note  with  usury. 
The  same  doctrine  which  is  applicable  to 
promissory  notes  and  bills  of  exchange,  and 
which  governs  and  controls  actions  brought 
upon  them,  must,  I  apprehend,  govern  and 
control  the  judgment  of  the  court  in  the  case 
now  under  review.  Was  this  transaction  then 
an  absolute  sale  within  the  legal  construction 
of  the  term,  or  was  it  a  loan  of  money  under 
the  form  and  character  of  a  sale,  merely  for 
the  purpose  of  avoiding  the  statute  against 
usury,  and  to  be  governed  by  the  principles  of 
law  applicable  to  cases  of  loans?  Or,  to  use  the 
language  of  Senator  Beardsley,  in  the  case  of 
Cram  v.  Hendricks,  ' '  what  is  the  real  substance 
of  the  transaction?  not  what  is  its  color  and 
form;  was  it  a  loan,  and  the  intent  of  the  par- 
ties to  cover  usury,  or  was  it  an  absolute,  bona 
Jide  sale?  "  The  component  parts  of  a  loan  are 
a  voucher  or  a  contract  specifying  the  nature 
of  the  transaction,  the  time  of  payment  or  re- 
demption, the  rate  of  interest  for  the  use  of 
the  money  loaned,  and  the  intention  of  one  to 
loan  and  the  other  to  borrow.  Nothing  ap- 
pears upon  the  pleadings  in  this  cause  which 
establishes  any  such  transaction  or  intention 
between  the  contracting  parties;  but  upon  the 
•contrary,  the  assignment  purports  to  be  a  bar- 
gain and  sale  of  the  bond  and  mortgage  of 
John  Anderson  to  the  appellant  George  Rapel- 
ye.  No  time  of  redemption  is  specified,  nor 
rate  of  interest  which  is  to  be  paid  and  re- 
ceived for  the  money  advanced,  but  it  is  a  sim- 
ple transfer  from  one  person  to  another  in  the 
ordinary  and  usual  way  of  disposing  of  bonds 
and  mortgages.  It  is  true,  the  bill  of  the  re- 
485*]spondent*charges  that  it  was  a  loan  of 
money  and  not  a  bona  fide  sale:  but  the  an- 
swer of  the  appellant  repudiates  the  idea  of  a 
loan,  and  denies  absolutely  and  unequivocally 
that  he  did  loan  or  agree  to  loan  to  the  com- 
plainant any  sum  of  money  whatever  for  which 
the  complainant  gave  to  the  defendant  the 
bond  and  mortgage  of  John  Anderson  and  wife 
and  the  collateral  bond  of  Robert  Anderson 
and  Abraham  A.  Remsen  as  security  for  the 
repayment  of  the  same  by  the  said  Robert  An 
<ierson;  but  alleges  that  the  said  bond  and 
mortgage  of  John  Anderson  and  wife  were 
purchased  by  him  in  good  faith,  and  so  so'd 
and  assigned  to  him  in  consideration  of  the 
sum  of  $2,600,  which  he  actually  paid  and  ad- 
vanced for  the  same.  But  he  admits  that  the 
deed-poll  of  assignment  contained  a  covenant 
by  the  complainant  that  there  was  then  due 
and  owing  upon  the  said  bond  and  mortgage 
the  sum  of  $3,000.  There  is  no  testimony  in 
the  case  which  supports  the  allegation  in  the 
bill,  or  which  goes  to  show  that  there  was  any 
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negotiation  or  agreement  between  the  parties 
except  for  a  sale  of  the  bond  and  mortgage. 
Upoa  the  contrary,  one  witness  swears  that 
the  object  of  Mr.  Anderson's  calling  upon  Mr. 
Rapelye  was  to  negotiate  the  sale  or  the  bond 
and  mortgage,  and  that  the  subject  of  conver- 
sation between  them  was  in  reference  to  such 
sale;  and  although  he  was  present  at  several 
interviews  between  them,  he  never  heard  any- 
thing said  in  relation  to  a  loan. 

But  it  is  contended  that  this  ought  to  be 
considered  as  a  loan,  in  consequence  of  a  col- 
lateral bond  having  been  given  and  received  to 
secure  the*  ultimate  payment  of  the  sum  of 
$8,000  and  interest  for  which  the  original  bond 
and  mortgage  were  given,  and  for  which  only 
$2,600  had  been  paid  by  the  appellant.  But  I 
am  unable  to  distinguish  this  case  from  that  of 
Cram  v.  Hendricks,  or  from  the  still  stronger 
one  of  Mazuzan  v.  Mead,  21  Wend.,  285,  in 
which  a  note  of  $210  was  sold  for  $200,  being 
a  greater  discount  than  legal  interest,  and  the 
seller  guarantied,  in  express  terms,  to  pay  not 
only  the  $200  and  interest,  but  the  amount 
payable  by  the  face  of  the  *note.  Mr.  [*48<$ 
J.  Cowen,  in  delivering  the  opinion  of  the 
court  in  that  case  said  :  •'  A  usurious  intent  is 
not  to  be  inferred,  inasmuch  as  the  plaintiff 
cannot  in  legal  effect  recover  and  does  not  in 
truth  seek  to  recover  more  than  he  advanced, 
with  the  legal  interest.  If  such  were  the  ex- 
press agreement  at  the  time,  it  would  clearly 
take  away  the  sting  of  usury  ;  and  if  that  ap- 
pear upon  the  face  of  the  declaration  to  be  but 
the  legal  effect  of  the  guaranty,  then  the  case 
is  the  same.  Had  the  defendant  simply  in- 
dorsed the  note,  leaving  himself  to  be  charged 
in  the  usual  way,  by  demand  and  notice,  the 
transaction  would  not  have  been  usurious." 

If  the  condition  of  the  bond  of  guaranty  of 
Anderson  and  Remsen  had  been,  that  in  case 
John  Anderson,  the  original  obligor,  did  not 
pay  the  sum  of  $3.000  and  interest  secured  by 
his  bond  and  mortgage,  that  then  and  in  that 
case  they  would,  it  would  have  presented  no 
stronger  case  than  the  indorsement  of  Cram  on 
the  note  of  Hendricks,  or  the  guaranty  men- 
tioned in  the  case  of  Mazuzan  v.  Mead.  The 
condition  of  this  bond,  however,  is,  not  that 
Anderson  and  Remsen  would  pay  the  sum  of 
$3,000  and  interest  if  the  obligor  John  Ander- 
son did  not,  but  that  if  he  did  pay  that  amount, 
then  the  bond  was  to  be  void,  otherwise  to  re- 
main in  full  force  and  virtue  ;  so  that  upon  the 
principle  laid  down  and  decided  in  the  case  of 
Cram  v.  Hendrick*  and  Mazuzan  v.  Mead,  the 
amount  which  could  be  collected  by  Rapelye 
would  have  been,  not  the  consideration  ex- 
pressed in  the  assignment,  or  the  amount  for 
which  the  bond  and  mortgage  of  John  Ander- 
son were  given,  but  the  actual  sum  received 
from  Rapelye,  being  $2,600,  together  with  the 
interest  which  might  have  accrued  thereon 
from  the  time  of  the  actual  receipt  thereof. 

The  consideration  of  $3,000  being  expressed 
in  the  assignment,  cannot  alter  the  legal  con- 
struction or  this  collateral  bond  of  guaranty  ; 
for  the  question  of  usury  cannot  depend  upon 
the  ease  or  difficulty  of  proving  the  transac- 
tion. The  facts  render  it  usurious  or  not.  The 
difficulty  or  ease  with  which  those  facts  can  be 
substantiated  or  proved  does  not  and  ought  not 
to  enter  *into  the  question.  The  true  [*487 
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consideration  could  always  be  explained  by 
parol  testimony  ;  for,  as  I  understand  the  law, 
it  is  a  well  settled  and  established  rule,  that 
although  parol  evidence  cannot  be  admitted  to 
contradict,  add  to  or  vary  the  terms  of  a  will, 
deed  or  other  instrument  in  writing,  yet  it  will 
be  received  to  establish  another  consideration 
consistent  with  the  nature  of  the  consideration 
contained  in  the  deed  or  instrument.  For  in- 
stance :  in  the  case  of  a  deed  purporting  to 
convey  property  in  consideration  of  money 
paid,  although  it  would  not  be  admissible  to 
prove  that  a  marriage  contract,  and  not  the 
money,  was  the  inducement  or  consideration 
for  the  conveyance,  because  that  would  con- 
tradict the  deed  ;  yet  it  would  be  admissible  to 
prove  that  a  moneyed  consideration,  greater  or 
less  than  that  contained  in  the  deed,  was  given 
for  the  same.  This  principle  is  clearly  estab- 
lished in  the  case  of  Belts  v.  Bk.,  1  Harr.  &  G., 
175,  and,  in  our  own  courts,  in  the  cases  of 
Bowen  v.  Bell,  20  Johns. ,  338,  and  Whitbeck  v. 
Whitbeck,  9  Cow.,  -266. 

The  principle  involved  in  this  case  is  an  ex- 
ceedingly important  one,  affecting,  as  it  does, 
property  to  an  immense  amount  ;  for  transac- 
tions similar  to  this  are  of  almost  every  day's 
occurrence,  in  which  bonds  and  mortgages  are 
purchased  for  a  sum  less  than  that  for  which 
they  were  originally  given,  and  transferred 
from  one  party  to  another  by  assignments  con- 
taining covenants  of  guaranty,  and  in  very 
many  instances  with  collateral  bonds  similar  to 
the  one  now  under  consideration.  Such  con- 
tracts, however,  cannot  in  my  opinion  be  con- 
strued into  loans  of  money  to  be  adjudged  void 
on  the  ground  of  usury  under  the  decisions  to 
which  I  have  referred,  but,  according  to  the 
spirit  and  true  construction  of  those  cases, 
must  be  sanctioned  and  upheld.  I  am,  there- 
fore, of  the  opinion  that  the  assistant  Vice- 
Chancellor  was  clearly  justified  in  the  decree 
which  he  made,  and  that  the  decision  of  the 
Chancellor  should  be  reversed. 

Bockee,  Senator.  The  complainant  charges 
in  his  bill,  that  the  mortgage  against  John  An- 
488*]  derson  was  assigned  to  secure  *the  re- 
payment of  a  corrupt  and  usurious  loan  made 
by  the  appellant  to  him.  The  answer  of  the 
appellant  deniesall  usury,  and  none  is  proved, 
unless  it  appears  on  the  face  of  the  assignment 
and  bond.  The  assignment  purports,  in  con 
sideratfon  of  the  sum  of  $3,000,  to  assign  and 
transfer  a  bond  and  mortgage  against  John 
Anderson,  with  a  covenant  that  there  was  due 
on  said  bond  and  mortgage  the  sum  of  $3,000. 
The  actual  consideration  paid  on  the  assign- 
ment, as  appears  by  the  testimony  of  Remsen 
and  the  answer  of  Rapelye,  was  $2, 600.  So  far 
there  is  obviously  no  taint  of  usury  in  the 
transaction.  If  the  appellant  collected  his 
money  of  the  mortgagor,  he  made  a  good  bar- 
gain ;  and  he  might  lose  the  whole  of  it,  by 
reason  of  prior  incumbrances  on  the  mort- 
gaged premises  or  insufficiency  of  value,  and 
could  have  no  recourse  to  Robert  Anderson  on 
the  covenant  in  his  assignment.  But  the  appel- 
lant goes  further,  and  takes  from  Robert  An- 
derson a  bond  in  the  penal  sum  of  $6,000,  with 
surety,  conditioned  that  if  the  mortgagor,  John 
Anderson,  should  pay  the  sum  of  $3,000  ac 
cording  to  the  condition  of  said  mortgage,  then 
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the  obligation  to  be  void,  otherwise  to  remain 
in  full  force.  The  bond  and  the  assignment  are 
no  doubt  to  be  taken  together  as  parts  of  one 
transaction,  and  if  there  is  usury  in  either, 
both  are  vitiated.  It  is  obvious  that  the  ar- 
rangement between  these  parties  might  be  a 
contrivance  to  cover  a  usurious  loan.  Even  a 
sale  of  goods  may  be  usurious,  as  was  ad- 
judged by  Ld.  Mansfield  in  the  case  of  Lowe  v. 
Waller,  2  Doug.,  735,  where  the  circumstances 
clearly  showed  the  intention  of  the  parties  to 
cover  an  usurious  loan  under  the  disguise  of  a 
sale  of  goods.  The  application  in  that  case  was 
for  a  loan  of  money,  and  negotiations  for  such 
loan  being  continued  for  some  length  of  time, 
were  closed  by  a  sale  of  goods  at  a  great  ad- 
vance above  their  value.  It  was  found  by  the 
verdict  of  a  jury  that  the  bill  given  on  such 
sale  was  usurious,  and  the  verdict  was  sus- 
tained by  the  court. 

The  true  and  only  point  in  this  case  is,  wheth- 
er the  arrangement  between  these  parties  was  a 
device  to  cover  an  usurious,  loan.  Unconnect- 
ed with  a  loan  of  money  or  usurious  agree- 
ment, I  suppose  any  person  may  buy  or  sell 
*without  violating  the  Statute  of  Usury.  [*489 
He  may  relieve  his  necessities  by  buying  dear 
or  selling  cheap,  and  the  person  with  whom  he 
deals  will  not  be  punishable  for  usury.  In 
this  case  there  is  no  evidence  of  any  agree- 
ment between  these  parties  respecting  a  loan 
of  money.  There  was  no  application  to  bor- 
row, and  no  offer  to  lend.  There  are  no  cir- 
cumstances that  I  can  discover  in  the  evidence 
in  the  cause,  to  show  the  transaction  between 
these  parties  usurious,  unless  the  bond  of  guar- 
anty above  recited  makes  it  so.  Suppose  that 
John  Anderson,  the  mortgagor,  had  paid  to 
Rapelye  the  $3,000,  with  interest,  according  to 
the  condition  of  his  bond;  from  the  facts  dis- 
closed in  this  case,  would  he  not  be  entitled  to 
retain  the  money  as  the  purchaser  and  assignee 
of  the  bond  and  mortgage?  I  think  an  action 
would  not  lie  in  favor  of  Robert  Anderson  to 
recover  any  part  of  the  mortgage  money  thus 
paid.  Viewing  the  case  in  this  aspect,  I  should 
hesitate  in  pronouncing  it  a  case  of  usury.  It 
seems  to  be  marked  and  identified  as  a  sale  of 
a  mortgage  security,  not  as  a  loan  of  money. 
The  guaranty  above  mentioned  is,  that  the 
mortgagor,  John  Anderson,  shall  pay  the 
$3,000.  It  is  not  in  the  alternative  that  the 
obligors  shall  pay  that  sum.  If  John  Ander- 
son does  not  pay,  the  obligors  are  left  merely 
on  the  ground  of  their  legal  liability.  The 
judgment  is  entered  for  the  sum  of  $6.000, 
and  the  court  may  direct  by  indorsement  on 
the  execution  a  collection  of  the  sum  equita- 
bly due,  or,  on  assessment  of  damages  by  a 
jury,  they  may  award  the  sum  actually  paid 
on  the  assignment  and  sale  of  the  mortgage.  It 
may  be  admitted  that,  primafade,  the  rule  of 
damages  would  be  the  sum  of  $3,000,  the  con- 
sideration mentioned  in  the  assignment.  So 
it  was  in  the  case  of  Cram  v.  Hendricks.  Cram 
stood  on  the  ground  of  legal  liability  as  gen- 
eral indorser  of  a  promissory  note,  and  the  rule 
of  damages  against  him  was,  primafade,  the 
amount  of  the  note.  The  court,  by  limiting 
the  amount  of  the  recovery  to  the  actual  con- 
sideration of  the  indorsement,  refused  to  give 
a  construction  which  would  render  the  con- 
tract usurious.  It  cannot  be  maintained  that 
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there  is  any  difference,  as  regards  this  question 
49O*]  of  usury,  between  the  *negotiation  of 
bills  and  notes,  and  other  securities.  The  case 
of  Gram  v.  Hendricks,  decided  in  this  court,  is 
binding  and  authoritative,  and  I  cannot  dis- 
cover a  hair's  breadth  of  difference  between 
that  case  and  the  present.  The  case  of  Tankey 
v.  Lockheart,  cited  by  the  Chancellor  from  the 
Court  of  Appeals  in  Ky.,  is  certainly  in  direct 
conflict  with  the  case  of  Mazuzan  v.  Mead,  de- 
cided by  the  Supreme  Court.  In  both  these 
cases  the  consideration  was  truly  stated  in  the 
assignment,  and  was  less  than  the  amount  of 
money  due.  In  both  cases  the  agreement  on 
the  part  of  the  vendor  was  expressly  to  pay, 
not  the  amount  of  the  consideration  of  the  as- 
signment, but  the  amount  of  the  note  or  secu- 
rity transferred.  It  appears  to  me  that  human 
ingenuity  can  point  out  no  difference  in  prin- 
ciple between  the  facts  of  the  two  cases;  but 
the  decisions  are  variant.  The  Chancellor  seems 
to  have  placed  an  undue  reliance  on  the  decis- 
ion in  the  case  of  Yankey  v.  Lockheart,  which 
I  hold  to  be  of  no  authority.  I  cannot  think  it 
entitled  to  any  weight,  either  by  way  of  argu- 
ment or  authority,  when  it  stands  the  open  and 
direct  antagonist  of  the  decisions  of  our  own 
courts.  My  opinion  is,  that  the  Chancellor's 
decree  should  be  reversed  and  the  complain- 
ant's bill  dismissed. 

Ruger,  Senator.  It  is  quite  certain,  from 
all  the  circumstances,  that  it  was  the  intention 
of  Rapelye  to  secure  to  himself  a  premium  of 
more  than  $500  for  the  use  of  $2,600  for  the 
short  period  of  a  little  over  five  months.  The 
whole  transaction,  to  my  mind,  savors  of  an 
intent  to  accomplish  indirectly  what  the  law 
would  not  allow  to  be  done  directly.  The 
transaction  has  very  little  of  the  character  or 
semblance  of  a  sale  about  it.  A  fraudulent 
intent  to  evade  the  law  against  usury  may  be 
inferred  from  the  insertion  of  a  false  consid- 
eration in  the  assignment.  At  least,  a  party 
must  be  held  to  intend  the  necessary  effect  of 
his  own  deliberate  acts;  and  the  necessary  ef- 
fect of  this  transaction,  if  allowed,  will  be  to 
enable  Rapelye  to  realize  an  usurious  rate  of 
interest  for  the  use  of  his  money. 
491*]  *The  lawful  interest  on  the  money 
advanced  by  Rapelye  would  have  been  about 
$82;  but,  by  contrivance,  he  secured  an  inter- 
est or  premium  of  over  $500.  And  how  has 
he  done  it?  Not  directly,  by  taking  the  obli- 
gation of  Robert  Anderson  to  pay  him  that  in- 
terest or  premium;  but  indirectly,  by  taking 
the  bond  of  Robert  Anderson  and  A.  A.  Rem- 
sen,  conditioned  that  the  interest  or  premium 
shall  be  paid  him  by  John  Anderson,  a  third 
person.  Should  this  mode  of  getting  round 
a  statute  meet  with  favor  in  our  courts,  it 
would  immediately  be  adopted  as  a  precedent 
by  those  who  wish  to  evade  all  laws  against 
usury. 

In  my  opinion  the  decree  of  the  Chancellor 
should  be  affirmed. 

Root,  Senator,  delivered  a  written  opinion, 
and  Foster,  Senator,  an  oral  opinion,  in  favor 
of  affirming  the  Chancellor's  decree. 

Paige  and  Platt.  Senators,  delivered  oral 
opinions  for  reversal. 
81)2 


On  the  question  being  put— "shall  this  de- 
cree be  reversed?"— the  merat>er8  of  the  Court 
voted  as  follows: 

For  affirmance — COWEN,  J.t  and  Senators 
Bartlit,  Clark,  Dixon,  Ely,  Foster,  Root,  Ru- 
ger,  Scott,  Varian&od  Varney—\\. 

For  reversal— The  PRESIDENT  and  Senators 
Socket,  Dickinson,  Faulkner,  Franklin.,  Hop- 
kins, Hunt,  Nicholas,  Paige,  Plait,  Rftoades  and 
Works— 12. 

Decree  reversed,  (a) 

(a)  See,  Suydam  v.  Westfall,  ante,  p.  211 ;  Ketchum 
v.  Barber,  ante,  p.  224,  and  Seymour  v.  Strong.ante, 
p.  255. 

Reversed— 9  Paige,  483. 

Sale  of  chose  in  action—  Usury— Shaving.  Distin- 
guished-; Hill,  44«,  447  : 11  Paige,  660. 

Reviewed—  9  Barb.,  650,  651. 

Explained-4  Hill,  257,  258. 

Cited  in— 2  Denio,  301 ;  4  Denio,  268 ;  H.  &  D.,  256 ;  3 
N.  Y.,357;4N.  Y.,  229;  ION.  Y,  200;  31  N.  Y.,  «17:  7 
Hun.  579 ;  26  Hun,  416 : 13  Barb.,  47 : 14  Barb..  574 :  34 
Barb.,  168 :  35  Barb.,  494  ;  21  How.  Pr.,  405;  31  Iowa., 
448  :  7  Am.  Rep.,  157. 

Assignment  and  guaranty  of  securitu— Recovery 
limited  to  amount  paid.  Cited  in— 1  Barb.  Ch..  254  ; 
10  N.  Y.,  200 ;  13  Barb.,  47  ;  14  Barb.,  574 ;  5  Leg.  Obs., 
16. 


*BOGERT,  Appellant,        [*492 
v. 

HERTELL  ET  AL.,  Respondents. 

Witts — Executors — Power  Conferred  upon,  to 
Sett  Lands — Execution  of— Whether  All  Must 
Join — One  of  Two  or  More  May  Make,  a  Valid 
Sale  of  Personal  Properly — Conversion  of  Real 
Estate  into  Personal  Properly — Rights  of  Heirs 
—  Of  Executors. 

D.,  by  his  will,  gave  the  rents  and  profits  of  two 
thirds  of  his  real  estate  to  his  daughters  for  life,  the 
fee  to  their  issue ;  and  the  fee  of  the  other  third  to 
his  grandsons,  to  take  at  twenty-one,  with  the  ben- 
efit of  the  income  by  way  of  maintenance  during 
their  minority.  The  will  then  provided  as  follows  : 
"For  the  more  easy  and  equal  division  of  my  estate, 
I  do  hereby  fully  authorize  and  empower  my  ex- 
ecutors hereinafter  named,  whenever  they  shall 
think  it  expedient,  to  sell  and  dispose  of  all  or  any 
part  of  my  real  estate  for  the  most  moneys  that  can 
be  gotten  for  the  same,"  etc.  In  pursuance  of  this 
authority,  the  two  acting  executors  sold  certain  lots 
of  land,  parcel  of  D.'s  estate,  and  took  back  a  bond 
and  mortgage  in  their  joint  names  as  executors  for 
a  portion  of  the  purchase  money.  Afterwards,  and 
prior  to  the  fund  being  wanted  for  distribution,  one 
of  the  executors  sold  and  assigned  the  bond  and 
mortgage  to  B..  misapplied  the  proceeds  and  failed . 
Held,  that  though  the  other  executor  did  not  unite 
in  or  assent  to  the  assignment,  B.  acquired  a  valid 
title  to  the  bond  and  mortgage,  he  having  pur- 
chased in  good  faith. 

Where  land  is  directed  by  a  will  to  be  sold  and 
converted  into  money,  though  for  a  particular  and 
specified  purpose,  and  not  absolutely  or  "out  and 
out,"  the  estate  is  regarded  in  equity,  to  the  extent 
and  for  the  purpose  designated,  as  money,  and  not 
land.  Per  Nelson,  Ch.  J. 

If  the  purpose  for  which  the  conversion  was  di- 
rected fail  altogether,  or  in  part,  the  entire  estate 
in  the  one  case,  and  the  part  in  the  other,  is  regard- 
ed as  undisposed  of  by  the  will,  and  so  goes  to  the 
heir  at  law.  Per  Nelson,  Ch.  J. 

In  the  case  of  a  partial  failure,  however,  if  the 
purposes  of  the  will  still  require  that  the  con  version 
should  take  place,  the  part  in  respect  to  which  the 
failure  has  occurred  goes  to  the  heir  as  money,  and 
not  as  land.  Per  Nelson,  Ch.  J. 

After  a  sale  and  conversion,  no  failure  of  the 
purposes  of  the  trust  having  occurred,  the  execu- 
tors take  the  entire  proceeds  as  a  part  of  the  per- 
sonal assets  of  the  estate.  Per  Nelson,  Ch.  J.,  and 
Bockee,  Senatnr. 

Various  cases  relating  to  the  doctrine  of  equitable 
conversion,  cited  and  commented  on.  Per  Nelson, 
Ch.J. 
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Where  a  will  contains  a  power  to  sell  land  for  the 
purpose  of  distribution,  of  paying  debts,  etc.,  with- 
out naming1  the  donee  of  the  power,  it  will  vest  in 
the  executor  by  implication.  Per  Nelson,  Ch.  J. 

In  general,  one  of  two  or  more  executors  may 
make  a  valid  sale  of  the  personal  assets  of  the  es- 
tate, without  the  others  uniting  in  the  act  of  trans- 
fer. Per  Nelson,  Ch.  J. 

This  rule  applies  as  well  to  notes  and  other  se- 
curities given  to  executors  as  such,  after  the  death 
of  their  testator,  as  to  those  given  to  him  in  his  life- 
time, provided  the  money,  when  recovered,  would 
be  assets.  Per  Nelson,  Ch.  J.,  and  Bockee,  Senator. 
493*]  *The  case  of  Smith  v.  Whiting,  9  Mass.,  334, 
commented  on  and  overruled^. 

Suits  at  law  may  be  maintained  by  executors  or 
administrators  as  such,  on  promissory  notes,  etc., 
made  to  them  in  their  representative  capacity, 
where  the  fund  sought  to  be  recovered  will  be  as- 
sets :  and  counts  on  such  notes  may,  it  seems,  be 
joined  with  counts  on  promises  to  the  testator  or 
intestate.  Per  Nelson,  Ch.  J. 

Citations-2  P.  Wms.,  308,  320 ;  1  Vern.,  276 ;  3  Ves., 
450  : 16  Ves.,  188 ;  1  Bro.  Ch.,  497 :  4  Madd.,  484 ;  1  Sag. 
Powers,  134-1J38.  n.,  ed.  1837 ;  2  Sim.  &  Stu.,  238 ;  Toll., 
37,  360,  413-415,  ed.  1815 ;  Ram.  Assets,  ch.  26 ;  10 
Mod.,  316 :  3  Bos.  &  P.,  7 ;  IT.  K.,  487  ;  6  East,  405 ;  1 
Barn.  &  C-,  150:  10  Bing.,  51 ;  2  Barn.  &  C  ,  149;  9 
Mass.,  334 :  17  Ves  ,  153 :  7  Johns.  Ch.,  17, 150 ;  9  Cow., 
320 ;  11  East.  288 ;  3  Edw.  Ch.,  24,  27 ;  5  Id.,  54;  8  Cow., 
583;  6  Johns.,  39;  5  Price,  412;  7  Price,  491;  6 
Taunt..  453. 

A  PPEAL  from  chancery,  where  the  respond- 
1\-  ents  were  complainants,  and  the  appellant 
and  others  were  defendants.  For  the  leading 
facts  of  the  case,  together  with  the  opinions  of 
the  Chancellor  and  Vice  Chancellor,  see,  9Pa\ge, 
52,  et  »eq.,  and  3  Edw.  Ch.,  20,  et  seq.  The  will 
of  John  Dover  being  important  to  a  proper  un- 
derstanding of  the  principal  question,  a  more 
full  statement  of  it  than  that  contained  in  9 
Paige,  is  here  given.  After  making  certain 
provisions  for  the  wife  of  Dover,  which  were 
declared  to  be  in  lieu  of  dower,  the  will  pro- 
ceeded as  follows:  "Item.  I  give  and  bequeath 
unto  my  daughter  Anna(wife  of  Stephen  Stev- 
ens), during  the  term  of  her  natural  life,  the 
rents,  issues  and  profits  of  one  equal  undivided 
third  part  of  all  the  rest,  residue  and  remain 
der  of  my  estate,  both  real  and  personal,  to  be 
paid  to  her  in  half-yearly  payments,  etc.;  and 
after  the  decease  of  my  said  daughter,  I  do 
give,  devise  and  bequeath  the  said  one  equal 
undivided  third  part  of  all  the  said  rest,  resi- 
due and  remainder  of  my  estate,  both  real  and 
personal,  etc.,  unto  the  lawful  issue  of  my  said 
daughter  Anna,  their  heirs,  executors,  admin- 
istrators and  assigns  forever,  equally  to  be 
divided  among  them,  share  and  share  alike. 
Item.  I  do  give  and  bequeath  unto  my  daugh- 
ter Christianna  (wife  of  John  Wyckoff)  during 
the  term  of  her  natural  life,  the  rents,  issues 
and  profits  of  one  other  equal  undivided  third 
part  of  all  the  said  rest,  residue  and  remainder 
of  my  estate,  both  real  and  personal,  to  be 
paid  to  her  in  half  yearly  payments,  etc.;  and 
after  her  decease,  I  do  give,  devise  and  be- 
queath the  said  last  mentioned  one  equal  un- 
divided third  part  of  all  the  said  rest,  residue 
and  remainder  of  my  estate,  both  real  and  per- 
sonal, unto  the  lawful  issue  of  my  said  daugh- 
4J)4*]ter,  Christianna,  their  heirs,  *executors, 
administrators  and  assigns  forever,  equally  to 
be  divided  among  them,  share  and  share  alike. 
Item.  I  do  jrive,  devise  and  bequeath  unto  my 
grandsons  William  Hertell  and  John  D.  Her- 
tell,  and  to  their  heirs,  executors,  administra- 
tors and  assigns  forever,  as  tenants  in  common, 
the  remaining  one  equal  undivided  third  part 
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of  all  the  rest,  residue  and  remainder  of  my  es- 
tate, both  real  and  personal,  equally  to  be  divid- 
ed between  them,  share  and  share  alike,  and  to 
be  paid  to  them  as  they  shall  respectively 
attain  the  age  of  twenty-one  years,  the  in- 
come thereof  during  their  minorities  to  be  ap- 
plied by  my  executors,  at  their  discretion, 
towards  the  support,  maintenance  and  educa- 
tion of  my  said  grandsons.  Item.  For  the 
more  easy  and  equal  division  of  my  estate,  I 
do  hereby  fully  authorize  and  empower  my 
executors  hereinafter  named,  whenever  they 
shall  think  it  expedient,  to  sell  and  dispose  of 
all  or  any  part  of  rny  real  estate,  for  the  most 
moneys  that  can  be  gotten  for  the  same,  either 
at  private  or  public  sale,  and  in  due  form  of 
law  to  sign,  seal,  execute  and  deliver  good  and 
sufficient  deeds  of  conveyance  for  the  same  to 
the  purchaser  or  purchasers  thereof,  his,  her 
or  their  heirs  and  assigns  forever,  in  fee  sim 
pie.  Item.  It  is  my  will  that  all  the  rest  of 
my  personal  estate  shall  be  put  out  at  interest 
by  my  executors,  upon  sufficient  land  security, 
and  kept  at  interest  until  the  same  must  be 
paid  as  above  directed;  and  lastly,  I  do  nom- 
inate,"etc. ,  concluding  with  the  usual  clause 
appointing  executors.  The  case  was  argued 
here  by, 

Mr.  C.  Edwards,  for  the  appellant. 

Mr.  S.  Stevens,  for  the  respondents. 

Nelson,  Ch.  J.  The  great  question  in  the 
case  is,  whether  the  assignment  of  the  bond 
and  mortgage  by  Van  Beuren  to  Bogert,  had 
the  effect  to  transfer  the  legal  interest  therein, 
or.  in  other  words,  whether  one  of  the  execu- 
tors was  competent  to  sell  and  transfer  this 
item  of  the  assets  of  the  estate,  so  as  to  give  a 
complete  title  to  the  purchaser.  The  court  be- 
low *held,  that  notwithstanding  the  [*495 
power  given  by  the  will  to  sell  and  dispose  of 
the  real  estate,  and  thus,  in  fact,  to  convert  the 
mass  into  money;  yet,  after  it  had  been  thus 
converted,  and  existed  in  the  hands  of  the  ex- 
ecutors in  the  state  and  condition  of  personal- 
ty, it  was  still  to  be  regarded  as  land,  subject 
to  the  rules  and  principles  governing  the  dis- 
position of  real  estate;  and  that  the  executors, 
as  such,  having  no  control  over  the  lands  (their 
powers  being  limited  strictly  to  the  adminis- 
tration of  the  personal  estate),  the  sale  and  as- 
signment by  Van  Beuren  were  wholly  inoper- 
ative and  void.  The  court  below  also  held  that 
even  admitting  the  bond  and  mortgage  to  be 
a  part  of  the  personal  assets  of  the  estate,  yet, 
inasmuch  as  these  instruments  were  made  to 
Van  Beuren  and  Wyckoff  in  their  joint  names, 
though  described  as*  executors,  it  was  not  com- 
petent for  one  of  them  to  sell  and  transfer  the 
legal  title  to  the  same. 

In  respect  to  the  first  ground,  I  think  the 
fundamental  error  lies  in~a  misapprehension 
of  the  true  nature  and  character  of  the  fund 
in  the  hands  of  the  executors.  It  is  said  by  the 
court  below  to  be  an  established  rule  in  the 
doctrine  of  equitable  conversion  of  real  into 
personal  estate,  that  where  the  devisor  directs 
the  conversion  for  a  particular  specified  pur- 
pose, and  not  absolutely  to  all  intents  and  pur- 
poses, or  "out  and  out, "as  the  phrase  is.courts 
are  bound  still  to  regard  the  estate  as  land ;  and 
that  no  part  of  the  mass  thus  converted  has  im- 
pressed upon  it  the  character  of  personalty. 
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Now  I  think  the  authorities  demonstrate  that 
where  the  devisor  has  directed  or  authorized 
the  conversion  of  his  real  estate,  even  for  a 
particular  special  purpose,  such  as  distribu- 
tion, courts  are  bound,  so  long  as  the  purpose 
and  object  exist  and  continue,  to  regard  it  as 
of  that  species  of  property  into  which  it  was 
directed  to  be  converted;  and,  to  the  extent 
and  for  the  purpose  declared,  it  is  to  be  treated 
as  money,  and  not  land.  This  will  be  found 
to  be  the  uniform  language  of  all  the  cases  on 
the  subject.  If  the  purpose  and  object  of  the 
conversion  fail  altogether,  or  in  part,  then  the 
whole  estate,  in  the  one  case,  and  the  part,  in 
4J)6*J  the  other,  is  regarded  *as  an  estate  or 
interest  undisposed  of  by  the  will;  and  as  the 
devisor,  in  the  event  happening,  has  made  no 
disposition  of  the  estate,  it  takes  the  direction 
given  to  it  by  law,  independently  of  the  will, 
and  goes  to  the  heir  at  law.  But  in  the  latter 
case,  where  there  is  only  a  partial  failure,  if 
the  purposes  of  the  will  still  require  a  sale  and 
conversion,  the  heir  takes  the  part  thus  undis- 
posed of  as  money,  and  not  as  land;  and,  on 
his  death,  it  will  go  to  his  personal  representa- 
tives. This  would  seem  to  be  a  proper  legal 
view  of  the  case,  construing  the  provision  of 
the  will  in  this  case  in  conformity  with  the  es- 
tablished rule  of  interpretation,  viz. :  accord- 
ing to  the  plain  intent  of  the  testator.  The 
whole  doctrine  of  equitable  conversion  rests 
upon  this  ground.  The  law  regards  the  prop- 
erty, for  all  the  purposes  of  the  will,  in  the 
state  and  condition  of  real  or  personal,  exactly 
according  to  the  character  impressed  upon  it 
by  the  manifestation  of  the  testator's  intent. 
And  if  we  apply  this  rule  to  the  provision  of 
the  will  in  the  case  before  us,  nothing  can  be 
clearer  than  that,  in  the  event  of  the  election 
of  the  executors,  which  has  been  made,  the  tes- 
tator intended  the  real  estate  should  be  sold  and 
converted  into  money,  and  distributed  as  such 
among  the  beneficiaries. 

But  let  us  see  how  the  doctrine  stands  upon 
authority.  The  cases  are  numerous,  but  I  shall 
refer  to  a  few  of  them  only.  In  Yates  v.  Comp- 
ton,  2  P.  Wms.,  308,  the  testator  devised  that 
his  executor  should  sell  his  land,  and  pTir- 
chased  with  the  proceeds  an  annuity  of  £100 
for  the  life  of  Jane  Styles,  and  should  allow  to 
her  so  much  thereof  as  would  support  her  and 
her  children.  He  also  gave  £30  to  each  of  the 
children  to  be  charged  upon  the  annuity.  Jane 
Styles,  the  intended  annuitant,  died  soon  after 
the  testator,  and  the  administrator  with  the 
will  annexed,  the  executor  having  renounced, 
filed  a  bill  to  compel  the  heir  to  join  in  a  sale 
of  the  lands.  It  was  insisted  on  the  part  of  the 
heir,  that  as  the  power  of  sale  was  only  given 
to  the  executor  for  a  particular  purpose,  which 
had  failed,  the  land  ought  not  to  be  sold.  But 
the  Chancellor  held,  that  the  intention  of  the 
497*]will  was  to  give  all  away  from  the  *heir, 
and  to  turn  the  land  into  personal  estate;  and 
that  this  intention  must  be  taken  as  it  was  at 
the  death  of  the  testator,  not  to  be  altered  by 
subsequent  events.  He  accordingly  decreed 
the  lands  to  be  sold,  and  the  proceeds  to  be 
paid  to  the  administrator,  subject  to  the  pay- 
ment of  the  children's  legacies.  There,  it  will 
be  perceived,  one  of  the  particular  objects  for 
which  the  land  was  directed  to  be  sold  had 
failed;  but  as  others  existed, viz. :  the  legacies 
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to  the  children,  it  was  still  necessary  that  the 
conversion  should  take  place. 

In  Bartholomew  v.  Meredith,  1  Vern.,  276. 
where  the  testator  devised  his  land  to  be  sold 
for  the  payment  of  portions  to  his  younger 
children,  one  of  whom  died  after  the  portion 
became  payable,  but  before  the  sale,  it  was 
held  that  the  land  should  be  sold,  and  that  the 
share  of  the  deceased  child  in  the  proceeds  of 
the  land,  being  personal  estate,  went  to  the  ad- 
ministrator. There,  also,  one  of  the  purposes 
of  the  conversion  failed,  but  others  existed  re- 
quiring that  the  intent  of  the  testator  to 
change  the  estate  into  personalty  should  be 
carried  out. 

In  Doughty  v.  Bull,  2  P.  Wms.,  320,  the  tes- 
tator devised  his  lands  to  trustees,  in  trust  to 
apply  the  rents  and  profits  thereof,  until  sale, 
for  the  benefit  of  his  four  children;  and  in  fur- 
ther trust,  that  as  soon  as  the  trustees  should 
deem  it  for  the  benfit  of  the  children,  they 
should  sell  the  land  and  divide  the  proceeds 
among  them  in  equal  shares;  the  shares  of  the 
sons  to  be  paid  to  them  at  twenty-one,  and 
those  of  the  daughters  at  twenty  one.  or  upon 
their  marriage.  The  eldest  son  attained  to  the 
age  of  twenty  one  and  died  without  issue, 
leaving  a  wife;  and  the  question  arose  between 
one  of  the  children,  claiming  as  heir,  and  the 
widow.  If  the  property  was  to  be  regarded  as 
land,  the  share  went  to  the  heir;  if  as  personal 
estate,  a  moiety  belonged  to  the  widow.  The 
Master  of  the  Rolls  decreed  that  the  lands 
being  devised  to  be  sold  were  thereby  ren- 
dered personal  estate,  and  that  a  moiety  of 
the  share  belonged  to  the  widow  of  the  de- 
ceased son,  the  same  as  if  the  estate  had  al 
ready  been  converted  into  money.  This  decree 
was  affirmed  on  appeal  by  the  Chancellor.  The 
case,  it  will  *be  perceived,  is,  in  all  its  [*498 
circumstances,  like  the  one  in  question.  The 
direction  was  to  sell  the  land  and  convert  it 
into  personal  estate  for  the  sole  purpose  of  di- 
vision among  the  children;  and  no  doubt  was 
entertained  that  it  partook  of  the  character  of 
personalty  even  before  the  sale.  The  discretion 
of  the  trustees  in  this  respect  was  regarded  as 
a  question  of  time,  and  the  intent  to  have  the 
land  sold  as  absolute.  Hence  it  was  held,  that 
the  property  should  be  deemed  money  in  the 
hands  of  the  trustees;  and  this,  though  one  of 
the  purposes  of  the  conversion  had  failed  be- 
fore it  took  place.  If  it  be  said  there  was  in 
that  case  a  conversion  "out  and  out"  for  all 
purposes,  then  it  follows  that  a  direction  to 
sell  for  the  purposes  of  a  division  is  to  be  re 
garded  as  one  of  that  character,  and  that  the 
estate  becomes  absolutely  changed  into  person- 
al assets. 

The  same  doctrine  is  maintained  in  Maberly 
v.  Strode,  3  Ves.,  450,  where  a  sale  was  direct- 
ed for  the  purpose  of  distribution  ;  also  in 
Wright  v.  Wright,  16  Ves.,  188,  and  in  Fletcher 
v.  Afthburner,  1  Bro.  Ch.,  497.  But  without 

foing  over  the  cases,  for  they  are  numerous, 
will  only  refer  to  the  clear  and  satisfactory 
exposition  of  the  principles  of  equitable  con- 
version by  Sir  John  Leach,  Vice- Chancellor,  in 
Smith  v.  Claxton,  4  Mad.,  484,  decided  in  1819. 
That  case  was  twice  argued,  all  the  authorities 
were  collected  and  fully  examined,  and  the 
principles  laid  down  cover  the  whole  question 
before  us.  The  will  directed,  first,  a  sale  of 
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certain  lands  for  the  payment  of  debts  and  leg- 
acies, the  surplus  to  be  paid  to  the  wife  of  the 
testator ;  and  secondly  and  thirdly,  a  sale  of 
certain  other  distinct  parcels  of  land  for  the 
purposes  of  division  between  the  testator's 
children  and  grandchildren,  depending  upon 
the  occurrence  of  certain  events.  The  Vite- 
Chancellor  said  :  "Where  a  devisor  directs  his 
real  estate  to  be  sold,  and  the  produce  to  be 
applied  to  particular  purposes,  and  those  pur- 
poses partially  fail,  the  heir  at  law  is  entitled 
to  that  part  of  the  produce  which  in  the  events 
is  thus  undisposed  of.  The  heir  at  law  is  enti- 
tled to  it,  because  the  real  estate  was  land  at 
499*]  the  *devisor's  death  ;  and  this  part  of 
the  produce  is  an  interest  in  that  land  not  ef- 
fectually devised,  and  which,  therefore,  de- 
scends to  the  heir."  He  further  observed  : 
"Under  every  will,  when  the  question  is, 
whether,  the  devisee  or  the  heir  failing,  the 
devisee  takes  an  interest  in  land,  as  land  or 
money,  the  true  inquiry  is,  whether  the  devis 
or  has  expressed  a  purpose  that,  in  the  events 
which  have  happened,  the  land  shall  be  con- 
verted into  money  ?  Where  a  devisor  directs 
his  land  to  be  sold,  and  the  produce  divided 
between  A  and  B,  the  obvious  purpose  of  the 
testator  is,  that  there  shall  be  a  sale  for  the 
convenience  of  division  ;  and  A  and  B  take 
their  several  interests  as  money,  and  not  land. 
So  if  A  dies  in  the  life  time  of  the  devisor,  and 
the  heir  stands  in  his  place,  the  purpose  of  the 
devisor,  that  there  shall  be  a  sale  for  the  con- 
venience of  division,  still  applies  to  the  case  ; 
and  the  heir  will  take  the  share  of  A  :  as  A 
would  have  taken  it,  viz.  :  as  money,  and  not 
land.  But  in  the  case  put,  let  it  be  supposed 
that  A  and  B  both  die  in  the  life  time  of  the 
devisor,  and  the  whole  interest  in  the  land  de- 
scends to  the  heir  ;  the  question  would  then 
be,  whether  the  devisor  can  be  considered  as 
having  expressed  any  purpose  of  sale  applica- 
ble to  that  event,  so  as  to  give  the  interest  of 
the  heir  the  quality  of  money.  The  obvious 
purpose  of  the  devisor  being,  that  there  should 
be  a  sale  for  the  convenience  of  division  be 
tween  his  devisees,  that  purpose  could  have  no 
application  to  a  case  in  which  the  devisees 
wholly  failed,  and  the  heir  would,  therefore, 
take  the  whole  interest  as  land." 

The  first  devise,  in  that  case,  had  wholly 
failed  ;  and,  agreeably  to  the  above  lucid  ex- 
position of  the  law,  the  heir  took  the  estate  as 
land.  In  respect  to  the  second  and  third  de- 
vises, one  of  the  two  devisees  between  whom 
the  estates  were  to  be  divided  had  died,  but  as 
the  purposes  of  a  sale  for  a  division  still  ap- 
plied, the  fund  was  held  to  be  personal  estate, 
and  the  heir  took  the  share  as  A  would  have 
taken  it,  viz.  :  as  money  and  not  land;  and  he 
being  dead,  it  consequently  passed  to  his  per- 
sonal representative,  and  not  to  his  heir  who 
had  claimed  the  interest. 
5OO*]  *Now,  I  apprehend,  upon  these  cases, 
and  I  might  refer  to  numerous  others,  for 
they  all  hold  one  uniform  language  upon  this 
point,  it  may  be  considered  as  established  be- 
yond all  controversy,  that  where  the  testator 
directs  his  lands  to  be  sold  for  the  purpose  of 
division  among  his  children  and  grandchil- 
dren, so  long  as  this  purpose  of  the  sale  and 
conversion  exists  and  is  necessary  to  carry  out 
the  intent  of  the  will,  so  long  the  quality  of 
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personalty  is  effectually  stamped  upon  the  es- 
tate in  the  hands  of  the  executors  ;  and  courts 
are  bound  to  consider  it  as  subject  to  the  laws 
of  that  species  of  property  into  which  it  was 
intended  to  be  converted. 

That  the  executors  take  the  estate  thus  con- 
verted, in  the  character  of  their  office,  is  also 
fairly  deducible  from  another  class  of  cases 
kindred  to  those  to  which  I  have  already  re- 
ferred. It  has  been  settled  law  since  the  Year 
Books,  that  a  power  given  in  a  will  to  sell  land 
for  the  purpose  of  paying  debts  and  legacies, 
or  for  making  division  of  the  produce,  with- 
out naming  the  donee,  will  vest  in  the  execu- 
tor by  implication.  This  is  deemed  to  be  fairly 
inferable  from  the  fact  that  the  fund  is  to  be 
distributed  by  him,  no  contrary  intention  ap- 
pearing in  the  will.  The  cases  on  this  subject 
are  collected  by  Mr.  Sugden,  in  his  valuable 
treatise  on  Powers,  and  sustain,  beyond  all 
question,  the  principle  stated.  1  Sugd.  Powers, 
134-138,  ed.  1837. 

In  the  case  of  Tylden  v.  Hyde,  2  Sim.  &  Stu., 
238,  the  testator  directed  his  real  and  personal 
estate  to  be  converted  into  money,  and  the  in- 
terest thereof  to  be  divided  among  his  sisters  ; 
and  it  was  held  that  a  power  to  the  executors 
to  sell  the  property  was  implied.  The  Vice-  Chan- 
cellor stopped  the  argument,  and  observed  : 
"Where  there  is  a  general  direction  to  sell,  but 
it  is  not  stated  by  whom  the  sale  is  to  be  made, 
there,  if  the  produce  of  the  sale  is  to  be  ap- 
plied by  the  executors  in  the  execution  of  their 
office,  a  power  to  sell  will  be  implied  to  the 
executors.  Here  the  produce  of  the  sale  is  to  be 
confounded  with  the  personal  property  which 
must  necessarily  be  divided  by  *the  [*5O1 
executors  ;  and,  by  the  rule,  which  I  have 
stated,  a  power  is,  therefore,  implied  to  the  ex- 
ecutors." 

It  is  supposed,  however,  even  admitting  the 
conclusion  to  be  correct  that  the  produce  of 
the  land  is  to  be  deemed  personal  estate  in  the 
hands  of  the  executors,  that  still  the  fund  does 
not  belong  to  the  personal  assets  of  the  estate, 
nor  vest  in  the  executors  as  such;  but  that 
they  hold  in  the  character  of  trustees,  in  trust 
to  distribute  among  the  children.  This  I  admit 
to  be  true  to  a  limited  extent  and  under  partic- 
ular circumstances  that  I  shall  mention  ;  but 
the  doctrine  has  no  application  to  the  present 
case.  We  have  seen  that,  where  the  purposes 
of  the  conversion  fail  altogether  or  in  part,  the 
whole  interest  in  the  one  case,  and  the  partic- 
ular portion  of  it  in  the  other,  is  regarded,  in 
the  events  happening,  as  an  interest  undisposed 
of  by  the  will;  and  that  then,  the  object  of 
impressing  upon  it  the  character  of  personalty 
having  failed,  it  partakes  of  the  nature  of  that 
species  of  property  to  which  it  before  belonged; 
i.  e.,  land,  and  goes  to  the  heir.  But  if,  not- 
withstanding a  partial  failure,  the  purposes  of 
the  will  still  require  the  conversion,  though 
the  heir  takes  the  share,  failing  the  devisee,  he 
takes  it  as  money — that  being  the  state  in 
which  it  is  directed  to  be  converted— and  not 
as  land.  Now,  so  far  as  regards  this  undisposed 
of  interest.that  goes  to  the  heir  and  is  not  to  be 
distributed  according  to  the  purposes  for  which 
it  was  directed  to  be  converted, that  is,  the  pur- 
poses of  the  will.  It  is  not,  I  admit,  consid- 
ered strictly  as  belonging  to  the  personal  estate 
of  the  testator,  or  as  constituting  a  part  of  the 

895 


501 


COURT  OF  ERRORS.  STATE  OF  NEW  YORK. 


1842 


general  assets;  but  It  is  regarded,  by  this  total 
or  partial  failure,  as  having  become  separated 
frcm  the  mass  of  the  personalty,  and  held  by 
the  executors  as  trustees  for  the  heir,  or  those 
to  whom  it  may  belong. 

80,  in  case  of  a  devise  to  the  executors  to 
sell  the  real  estate  to  pay  debts  and  legacies  or 
both,  the  surplus  of  the  moneys  beyond  what 
is  sufficient  for  this  purpose,  constitutes  no 
part  of  the  general  assets,  but  results  to  the 
heir,  as  partaking  of  the  nature  of  the  estate 
out  of  which  it  was  raised.  Why  ?  The  obvi- 
5O2*]  ous  *answer  is,  because  it  was  not  the 
design  of  the  testator  to  stamp  the  character  of 
personalty  upon  the  estate,  beyond  what  was 
sufficient  to  pay  debts  and  legacies.  But  with 
in  that  limit  the  intent  is  clear,  and  the  quality 
and  character  of  the  estate  intended,  complete 
and  absolute.  This  idea  will  be  more  fully  il- 
lustrated by  a  reference  to  the  manner  of  dis- 
tributing the  produce  of  real  estate  directed  to 
be  sold  for  the  payment  of  debts  and  legacies. 
For  a  long  time  the  fund  was  considered  le- 
gal assets  in  the  hands  of  the  executors,  and 
distributed,  in  the  ecclesiastical  courts,  in  the 
orninary  course  of  administration.  This  was 
the  doctrine  that  generally  prevailed  until  the 
case  of  Silk  v.  Prime,  decided  by  Ld.  Camden 
in  1768.  1  Bro.  Ch.,  138,  in  n.  There,  in  anal- 
ogy to  the  case  of  a  devise  of  lands  to  trustees, 
not  executors,  to  be  sold  for  the  payment  of 
debts  and  legacies,  where  the  distribution  was 
necessarily  made  under  the  jurisdiction  of  a 
court  of  equity,  and  by  that  court  always  held 
to  be  equitable  assets,  distributable  equally 
among  all  the  creditors,  on  the  principle  that 
"  all  debts  being,  in  a  conscientious  regard, 
equal,  and  equality  the  highest  equity,"  the 
court  seized  upon  the  idea  that  when  the  estate 
was  devised  even  to  executors,  or  a  power 
given  to  them  in  trust  to  sell  and  pay  debts, 
they  were  in  some  sort  to  be  regarded  as  hold- 
ing the  fund  in  trust,  which  might  properly 
subject  it  to  that  jurisdiction;  by  which  means 
the  court  was  enabled  to  apply  a  new  and 
more  equitable  rule  in  the  distribution  of  the 
fund.  Since  then,  the  produce  of  the  land  has 
been  considered  equitable  assets,  to  be  distrib- 
uted equally  among  all  the  creditors.  Toll., 
413-415,  ed.  of  1815;  Ram,  Assets,  ch.  26,  and 
cases  cited.  But  this  did  not  change  the  nat- 
ure of  the  fund,  nor  the  executor's  power  of 
disposition  over  it.  It  was  still  personal  assets, 
vested  in  and  administered  by  him  among  the 
several  creditors  and  legatees.  The  effect  of 
the  decision  was  only  to  apply  a  new  rule  in 
in  the  course  of  distribution,  and  turn  what 
was  before  regarded  as  legal  into  equitable  as- 
sets, for  the  purpose  of  a  more  just  and  equi- 
table distribution  by  the  executor. 
5O3*]  *I  have  no  doubt,  therefore,  that  the 
fund  in  this  case  is  to  be  regarded,  to  all  in- 
tents and  purposes,  personal  assets  of  the  es- 
tate in  the  hands  of  the  executors;  that  their 
power  over  it  is  as  full  and  perfect  as  in  the 
case  of  the  personal  estate  of  the  testator  with 
which  it  is  blended  ;  and  that  the  whole,  in 
case  of  a  sale  in  pursuance  of  the  power  given 
to  them  in  the  will,  is  to  be  distributed  as  mon- 
ey, and  no  part  as  land,  or  as  partaking  of  the 
nature  and  character  of  real  estate. 

The  next  question  is,  whether  it  was  compe- 
tent for  one  of  the  executors  to  assign  and 
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transfer  the  legal  interest  in  the  bond  and 
mortgage  to  Bogert,  the  appellant.  And  this 
turns  upon  the  question  whether  they  held  the 
bond  and  mortgage  in  the  character  of  execu- 
tors, or  in  their  own  personal  right.  We  have 
seen  that  both  instruments  are.  in  terms,  made 
to  them  in  their  representative  capacity  ;  and 
it  is  admitted  to  be  a  general  rule,  that  one  of 
two  or  more  executors  possesses  the  power  of 
selling  and  disposing  of  the  personal  assets  of 
the  estate  as  fully  as  if  all  were  to  join  in  the 
act  of  transfer.  It  would,  therefore,  seem  to 
follow  naturally  enough,  that  if  Van  Buren 
and  Wyckoff  are  to  be  regarded  as  invested 
with  the  interest  in  the  bond  and  mortgage  in 
their  character  as  executors,  as  part  of  the  per- 
sonal assets  of  the  estate,  that  the  bona  fide 
transfer  by  one,  for  full  consideration,  would 
pass  that  interest  to  the  purchaser. 

It  appears  to  have  been  once  understood  that 
an  executor  could  not,  by  possibility,  acquire 
an  interest  in  his  representative  character  in  a 
promise  to,  or  undertaking  with  him,  in  that  ca- 
pacity, but  that  he  must,  legally  and  of  neces- 
sity, be  vested  alone,  by  operation  of  such  en- 
gagements, in  his  own  personal  right.  The  case 
of  Betls,  Exr.,  etc.,  v.  Mitcliell,  10  Mod.,  816, 
decided  in  the  K.  B.,  1  Geo.  I.,  was  to  this 
effect.  The  plaintiff  brought  an  action  upon  a 
promissory  note  made  to  him  as  executor,  and 
in  counting  upon  it,  the  promise  was  laid  as 
made  to  him  in  that  character.  There  were 
other  counts  on  promises  to  the  testator.  It 
was  determined  that  the  plaintiff  could  not  re- 
cover, on  the  ground  that  he  must  be  regarded 
as  ^holding  the  note  in  his  own  right,  [*5O4t 
and  not  as  executor;  and  that,  therefore,  there 
was  a  misjoinder  of  counts.  It  was  there  said 
that,  on  the  death  of  the  executor,  the  note 
would  go  to  his  administrator,  and  not  to  the 
administrator  de  bonis  non.  We  will  see  here- 
after that  this  idea  has  been  long  exploded. 
The  same  doctrine  was  held  in  the  case  of  a 
bond  to  the  plaintiff  as  executors,  in  Hosier  v. 
Ld.  Antndel,  3  Bos.  &  P.,  7,  decided  by  the  C. 
B.,  in  1802.  (See,  Partridge  v.  Court,  5  Price, 
412;  S.  C.,  on  error,  7  Id.,  491;  also  Powiey 
v.  Newton.  6  Taunt.,  453.) 

But  in  Kingv.  Thorn,  1  T.  R.,  487.  decided 
by  the  K.  B.  in  1786,  where  a  bill  of  exchange 
had  been  indorsed  to  the  plaintiffs  as  executors 
and,  in  counting  upon  it,  the  promise  was  laid 
to  them  in  that  character,  it  was  held  that 
they  were  entitled  to  recover.  Ashurst,  J.. 
says:  "  It  must  be  taken  for  granted  that  the 
indorser  was  indebted  to  the  testator,  and  to 
the  plaintiffs  as  executors,  and  so  he  might  in- 
dorse to  the  plaintiffs  as  such  executors.  Then 
they  held  the  bill  as  executors,  and,  upon  the 
acceptor's  retusingto  pay  it,  they  may  declare 
upon  the  right  in  which  they  hold  it,"  "  They 
have  only  declared  according  to  the  truth  of 
the  case."  Buller,  /.,  concurred. 

The  same  doctrine  was  more  fully  examined 
and  declared  in  Cotcell,  et  ux.,  Admx.,  etc.,  v. 
Watt*,  6  East,  405.  There  the  plaintiffs  de- 
clared, in  the  first  count,  in  right  of  the  wife 
as  administratrix,  on  promises  made  toCowell 
and  his  wife  as  administratrix,  for  goods  sold 
and  delivered  by  them  in  their  representative 
character  to  the  defendant.  There  was  a  sec- 
ond similar  count  on  a  quantum  talebant,  and 
a  third  upon  an  account  stated  with  the  wife 
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as  administratrix.  The  defendant  moved  in 
-arrest,  after  verdict,  on  the  ground  of  mis- 
joinder  of  counts.  The  court  examined  all  the 
oases,  which  they  admitted  to  be  contradictory 
and  laid  down  the  broad  proposition,  which 
has  been  adhered  to  ever  since,  that  where  the 
promises  are  made  to  the  executor  as  such, 
«5O5*J  and  the  money  when  recovered  *would 
be  assets,  the  executor  may  declare  for  it  in  his 
representative  character.  The  court  referred 
to  and  approved  the  case  of  King  v.  Thorn, 
and  repudiated  the  reasons  assigned  in  the 
cases  opposed  to  it.  No  doubt  was  entertained 
that  the  promise  to  the  plaintiffs  in  right  of 
the  wife  as  administratrix,  vested  them  in  in- 
terest in  their  representative  character. 

The  case  of  Catherwood  v.  Chabaud,  1  Barn. 
&  C.,  150,  is  still  more  direct  to  the  purpose. 
There,  a  bill  of  exchange  had  been  indorsed 
generally,  but  delivered  to  8.  C.  as  adminis- 
tratrix of  J.  C.  for  a  debt  due  to  the  intestate. 
S.  C.  died  after  the  bill  became  due  and  before 
it  was  paid;  and  it  was  held  that  the  adminis- 
trator de  bonis  non  of  J.  C.  might  declare  upon 
the  bill  as  such,  and  recover  the  amount  as 
unadministered  assets  of  the  estate.  Abbot, 
Oh.  J.,  observed:  "It  has  been  decided  in  a 
variety  of  modern  cases,  that  an  administrator 
may  sue,  as  such,  under  a  promise  made  to 
him  in  his  representative  character;  and  that 
principle  governs  my  opinion  upon  the  pres- 
ent case,  for  where  the  cause  of  action  is  such 
that  the  first  administrator  may  sue  in  his  rep- 
resentative character,  the  right  of  action  de- 
volves upon  the  administrator  de  bonis  non  of 
the  intestate."  Bay  ley,  J.,  referring  to  the 
cases  of  King  v.  Thorn  and  Cowelet  ux.,  Admx., 
v.  Watts,  said:  "If  the  administrator  dies  in- 
testate, without  having  sued  upon  such  a 
promise,  the  administrator  de  bonis  non  may 
sustain  an  action  upon  it;  for  he  succeeds  to 
all  the  legal  rights  which  belonged  to  the 
administrator  in  his  representative  capacity. 
Here  S.  C.,  the  administratrix  of  J.  C. ,  might 
have  sued  as  such  upon  the  bill  in  question. 
This  action  was,  therefore,  properly  brought 
by  the  administrator  de  bonis  non."  The  de- 
cision in  this  case  directly  overrules  the  prin 
cipal  ground  relied  on  in  Bell  v.  Mitchell  and 
Hosier  v.  Ld.  Arundel,  for  refusing  to  allow 
the  executor  to  recover  in  his  representative 
character,  in  the  one  case  upon  an  indorsed 
bill,  and,  in  the  other,  upon  a  bond  made  to 
himself  in  that  character.  The  same  principle 
was  strongly  asserted  in  the  recent  case  of  As- 
5O6*]  pinaU  v.  Wake,  *10  Bing.,  51,  where  it 
was  held,  that  the  executors  might  sue,  as 
such,  for  the  price  of  goods  of  the  testator 
sold  by  them,  after  his  decease,  to  the  defend- 
ant in  the  course  of  dealing  with  him  in  their 
character  as  executors.  Tindal,  Oh.  J.,  refer- 
red to  the  case  of  King  v.  Thorn,  and  observed 
that,  if  bills  had  been  given  for  the  goods  to 
the  plaintiffs  as  executors  they  might  have 
sued  upon  them  in  that  character;  and  that  it 
would  be  capricious  to  say  they  might  not  also 
sue  as  executors  for  the  original  consideration 
of  the  bills. 

In  Clark  v.  Hougham,  2  Barn.  &  C.,149,  the 
plaintiff  was  allowed  to  recover,  in  her  repre- 
sentative character,  money  which  she  had 
paid,  as  such,  through  mistake,  to  the  defend- 
ant. 


Now,  the  principle  deducible  from  all  these 
cases,  I  apprehend,  conclusively  disposes  of 
the  present  question.  Why  was  the  executor 
or  administrator  allowed  to  maintain  the  suit 
in  his  representative  character,  where  the 
promise  or  contract  was  made  to  and  with 
himself  as  executor  ?  Confessedly,  for  the  rea- 
son that  he  was  vested,  in  interest,  in  the  sub- 
ject-matter of  the  promise  or  contract  in  his 
representative  character  and  capacity.  In  the 
two  cases  of  suits  on  bills  of  exchange,  the 
plaintiff  was  regarded  as  holding  the  securi- 
ties (as  executor,  in  the  one  case,  and  as  ad- 
ministratrix in  the  other)  as  belonging  to  the 
assets  of  the  estate;  and  it  was  held  that  he 
could  deal  with  the  paper  accordingly.  So 
completely  was  the  latter  deemed  to  be  vested 
in  her,  in  her  representative  character,  that  the 
bill  passed  with  the  remaining  unadministered 
assets  to  the  administrator  de  bonis  non,  by  the 
mere  operation  of  law.  And  being  thus  vest- 
ed in  interest,  it  necessarily  follows  that  the 
power  of  control  and  disposition  over  this  item 
of  the  assets  is  as  complete  and  absolute  as  in 
respect  to  any  other  belonging  to  the  estate. 

The  case  of  Smith  v.  Whiting,  9  Mass. ,  334, 
referred  to  by  the  Chancellor,  is  an  authority 
against  this  conclusion.  But  the  decision  in 
that  case  was  obviously  put  upon  the  cases  of 
Beits  v.  Mitchell,  and  Hosier  v.  Ld.  Arundel, 
the  principle  of  which,  we  have  seen,  has  been 
long  overruled.  *It  was  held  in  Smith  [*5O7 
v.  Whiting,  that  one  of  the  payees  could  not 
transfer  the  interest  in  the  note  by  indorse- 
ment, because  the  executors  were  regarded  as 
holding  the  security  in  their  individual  capac- 
ities. The  court  say:  "The  promisees,  not 
being  copartners,  had  each  but  a  moiety.  One, 
therefore,  could  not  assign  the  whole."  But 
if  both  had  been  considered  as  holding  the 
note  in  their  representative  character,  then, 
each  representing  the  testator,  the  act  of  one 
would  have  been  as  effectual  to  pass  the  inter- 
est in  the  note  as  the  act  of  all.  Toll.,  37,  360, 
ed.  of  1815,  and  cases  cited. 

Assuming  that  Van  Beuren,  the  executor, 
was  competent  to  sell  and  assign  the  bond  and 
mortgage,  then  there  cannot  be  a  doubt  that 
Bogert  acquired  a  complete  title  to  the  money 
due  thereon;  for  it  is  admitted  he  purchased 
in  good  faith  and  for  full  value  advanced  at 
the  time.  There  is  no  pretense  for  the  charge 
of  collusion  with  the  executor,  or  of  knowl- 
edge on  the  part  of  Bogert  that  the  executor 
intended  to  misapply  the  assests,  or  of  fraud 
of  any  description.  He  paid  the  full  face  of 
the  bond  in  cash,  on  a  purchase  in  the  usual 
way;  and,  upon  all  the  cases,  assuming  that 
one  of  the  executors  alone  had  power  to  assign 
and  transfer  the  interest  in  the  securities,  Bo- 
gert has  established  as  perfect  a  right  to  the 
money  thereby  secured,  as  if  Van  Beuren  had 
been  owner  in  his  own  right.  M'Leod  v. 
Dmmmond,  17Ves.,  153;  Meld  v.  Schieffelin, 
7  Johns.  Ch.,  150;  Colt  v.  Lasnier,  9  Cow.,  320. 

I  am  of  opinion,  therefore,  that  the  decree 
below  ought  to  be  reversed,  and  shall  vote  ac- 
cordingly. 

Bockee,  Senator.  By  the  will  of  John  Do- 
ver, deceased,  his  executors  were  authorized 
to  sell  all  or  any  part  of  his  real  estate  at  their 
discretion.  This  power  was  granted  to  them 
professedly  "for  the  more  easy  and  equal  di- 
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vision  of  his  estate."  So  far  as  related  to  the 
sale  of  the  real  estate,  the  executors,  doubtless, 
acted  in  the  capacity  of  trustees,  and  it  was 
necessary  for  all  to  join  in  the  conveyance  in 
order  to  give  a  good  title.  The  power,  how- 
ever, having  been  executed,  and  the  estate,  iu 
5O8*]  'pursuance  of  the  directions  of  the 
will,  converted  into  personalty,  a  different 
question  arises.  Van  Beuren  and  Wyckoff 
are  clothed  by  the  testator  with  the  double 
character  of  executors  and  trustees.  They 
act  as  executors  in  relation  to  personal  as 
sets,  and  as  trustees  in  regard  to  real  estate. 
Bui  the  special  directions  of  the  will  are,  to 
convert  the  whole  real  estate  into  personal. 
When  so  converted,  is  it  to  be  considered  in 
the  hands  of  Van  Beuren  and  Wyckoff  as  ex- 
ecutors, or  as  trustees?  No  further  act  was  to 
be  done  by  them  but  to  divide  the  proceeds 
among  the  children  of  John  Dover,  according 
to  the  directions  of  the  will.  This  act  belongs 
to  the  character  and  appropriate  duty  of  exec- 
utors. After  conversion,  the  estate  became 
an  aggregate  whole  in  the  form  of  personal 
property — the  testator  having  made  no  dis- 
tinction between  the  avails  of  his  real  estate 
and  his  personal  property.  The  whole  consti- 
tuted one  mass,  to  be  divided  in  the  same  way 
by  his  executors.  Is  not  the  fund  raised  by 
the  sale  of  the  real  estate  distributable  by  Van 
Beuren  and  Wyckoff  in  their  character  of  ex- 
ecutors, as  much  so  as  any  personal  property 
which  belonged  to  the  testator?  Does  not  the 
will  in  this  case  authorize  and  direct  a  conver- 
sion of  the  entire  real  estate  into  money  to  be 
paid  to  the  children  and  grandchildren  of  the 
testator?  If  so,  I  think  it  fairly  comes  within 
the  principle  stated  by  Ld.  Ellenborough  in 
the  case  of  Denne  v.  Judge,  11  East,  288,  in 
which  he  says,  that  if  the  same  persons  are 
both  trustees  and  executors,  and  a  conversion 
out  and  out  of  the  entire  estate  into  money  is 
directed,  the  fund  would  be  assets  in  their 
hands  as  executors.  It  comes  also  within  the 
rule  admitted  by  the  Vice-Chancellor,  3  Edw. 
Oh.,  27,  that  where  there  is  a  distribution  in 
the  character  of  executors,  the  fund,  being  as 
sets,  would  be  taken  by  them  in  that  capac- 
ity, and  not  as  trustees.  The  principle  laid 
down  by  the  Vice- Chancellor,  Id.,  p.  24.  is, 
that  where  land  is  devised  to  executors  to  be 
sold  for  the  payment  of  debts,  or  where  ex- 
ecutors are  empowered  by  will  to  sell  lands 
for  that  purpose,  without  any  devise  to  them, 
or  where  they  proceed  to  do  so  under  the  au- 
5O9*]  thority  of  *the  statute  by  virtue  of  a 
surrogate's  order,  without  any  authorily  from 
the  will  itself,  the  surplus  money  arising  from 
the  sale,  after  satisfying  the  debts,  retains  the 
character  and  attributes  of  land,  and  still  be- 
longs to  the  heir  or  devisee.  All  this  is  very 
true.  The  surplus  money  is  the  residuum  of 
the  real  estate  after  a  sufficiency  has  been 
sold  for  the  payment  of  debts,  and  should  go 
where  the  real  estate  would  itself  have  gone. 
There  is  good  reason  in  all  such  cases  that  the 
surplus  monev should  bear  and  retain  thechar- 
acter  and  impress  of  land,  and  not  be  account- 
ed for  by  the  executors  as  personal  estate;  be- 
cause, in  strictness,  no  more  land  ought  to  be 
sold  than  is  sufficient  to  satisfy  debts,  and  the 
excess  ought  to  remain  specifically  as  real  es- 
tate. The  principle  of  the  cases  on  this  sub- 
898 


ject  have  no  application  to  the  one  now  before 
the  court.  Very  different,  I  apprehend,  is  the 
present  case,  where  the  entire  real  estate  is  to 
be  converted  into  money,  which,  with  the  per- 
sonal estate  is  to  constitute  the  fund  for  dis- 
tribution by  the  executors.  Such  must  have 
been  the  intention  of  the  testator,  and  such 
must  have  been  the  view  entertained  by  the 
respondents  themselves  when  they  filed  their 
bill  against  the  executors  to  compel  them  to 
account.  It  was  a  late  discovery  that  Mr.  Bo- 
gert  was  to  be  brought  in  to  answer  for  the 
misapplication  of  funds  by  the  acting  execu- 
tor. It  must  be  admitted  that  Bopert  has  acted 
with  the  most  perfect  good  faith.  He  dealt 
with  Van  Beuren  as  the  only  resident  acting 
executor,  who  was  in  good  credit  at  the  time 
under  a  representation  that  the  money  was 
wanted  for  the  purposes  of  the  estate.  He  had 
no  reason  to  doubt  this  representation,  or  to 
entertain  any  suspicion  that  the  money  would 
be  misapplied.  Under  such  circumstances,  it 
would  be  a  very  great  hardship  to  take  from 
Mr.  Bogert  some  $15,000,  probably  the  earn- 
ings of  a  life  of  industry,  by  means  of  any  of 
those  sharp  "quillets"  of  the  law  against  which 
the  most  astute  and  experienced  lawyers  would 
be  unable  to  guard.  If  any  one  must  suffer 
from  the  default  of  Van  Beuren,  and  from  the 
misplaced  confidence  which  the  testator  re- 
posed in  him,  it  is  more  reasonable  that  it 
*should  be  the  complainants,  than  [*51O 
that  the  loss  should  be  made  to  fall  upon  Mr. 
Bogert 

I  do  not  perceive  that  there  is  any  pood  rea- 
son for  the  distinction,  as  regards  the  power 
of  executors,  between  obligations  given  to  the 
testator  and  those  given  to  executors,  as  such, 
where  the  fund  is  really  and  truly  assets  in 
their  hands.  Chancellor  Kent,  in  the  case  nf 
Sutherland  v.  Bru*h,  7  Johns.  Ch.,  17,  repudi- 
ated such  a  distinction  and,  in  this  particular, 
his  decision  has  not  been  overruled,  nor  i^  it 
inconsistent  with  the  case  of  Bay  v.  Codding- 
ton,  5  Id  ,  54.  Chancellor  Kent's  decision  may 
have  been  erroneous  and  inconsistent  with  the 
principle  of  Coddington  v.  Z?«y,upon  the  ground 
that  Brush  was  not  a  bona  fide  purchaser. 
It  does  not  follow,  however,  that  he  was  in  er- 
ror in  deciding  that  one  of  several  executors 
could  transfer  to  a  bona  fide  purchaser  a  secu- 
rity given  to  them  jointly  as  executors.  The 
error,  if  any  was  committed  by  Chancellor 
Kent,  was  on  a  point  having  no  relation  to  the 
question  in  the  present  case.  The  maxim, 
"falsunin  lino  fal*u»  in  omnibus,"  sometimes 
applied  to  witnesses,  would  be  very  ungracious 
in  its  application  to  the  decisions  of  judicial 
tribunals. 

I  am  of  opinion  that  Van  Beuren  and  Wyck- 
off held  the  bond  and  mortgage  in  question  as 
executors;  that  one  of  them  had  the  same  power 
to  transfer  these  securities  to  a  bona  fide  pur- 
chaser as  if  they  had  been  given  to  the  testator; 
that  Mr.  Bogert  was  such  purchaser  for  a  full 
and  valuable  consideration;  that  his  conduct 
was  honest,  guarded  and  cautious;  that  he  is 
not  chargeable  with  notice  of  any  facts  which 
could  implicate  him  as  having  colluded  with 
Van  Beuren;  and  that  the  assignment  from 
Van  Beuren  gave  him  a  good  title  to  the  bond 
and  mortgage.  But  if  this  were  not  so,  I  am 
further  of  the  opinion  that,  under  all  the  cir- 
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cumstances  of  this  case,  the  equity  is  so  strong 
in  favor  of  Bogert  that  it  ought  to  be  decreed 
that  Wyckoff ,  as  executor,  should  join  in  the 
assignment,  in  order  to  perfect  Bogert's  title. 
The  decree  of  the  Chancellor  ought,  therefore, 
to  be  reversed. 

511*]  *Franklin,  Senator.  The  principal 
question  in  this  case  is,  whether  by  the  assign- 
ment executed  to  James  Bogert  by  Thomas 
Van  Beuren,  one  of  the  executors  of  John 
Dover,  deceased,  the  former  acquired  a  legal 
title  to  the  bond  and  mortgage  in  question  ,and 
can  receive  the  moneys  secured  thereby  to  his 
own  use  and  benefit.  John  Dover,  by  his  will, 
dated  October  12,  1820,  after  providing  for  the 
payment  of  his  debts  and  making  a  provision 
for  his  wife  in  lieu  of  dower,  gave  to  each  of 
his  daughters,  Anna,  wife  of  Stephen  Stevens, 
and  Lucretia,  wife  of  John  Wyckoff,  during 
their  natural  lives,  the  rents,  issues  and  profits 
of  one  equal  undivided  third  part  of  all  the 
rest,  residue  and  remainder  of  his  estate,  botn 
real  and  personal,  for  their  own  use,  to  be  paid 
to  them  in  half  yearly  payments.  He  also  gave 
to  his  grandsons,  William  Hertell  and  John  D. 
Hertell,  and  to  their  heirs,  executors  adminis- 
trators and  assigns  forever,  as  tenants  in  com- 
mon, the  remaining  one  equal  undivided  third 
part  of  his  estate,  both  real  and  personal,  to  be 
divided  equally  between  them,  and  to  be  paid 
to  them  as  they  should  respectively  attain  the 
age  of  twenty  one  years;  the  income  thereof 
during  their  minorities  to  be  applied  by  his  ex- 
ecutors, at  their  discretion,  towards  the  sup- 
port, maintenance  and  education  of  said  grand- 
sons. Then,  for  the  more  easy  and  equal  di- 
vision of  the  estate,  his  executors  were  fully 
empowered,  whenever  they  should  think  it  ex- 
pedient, to  sell  all  or  any  part  of  his  real  es- 
tate for  the  most  money  that  could  be  had  for 
the  same,  and  to  execute  good  and  sufficient 
deeds  of  conveyance  for  the  same  in  fee  sim- 
ple. The  will  further  directed  that  all  the  rest 
of  the  testator's  personal  estate  should  be  put 
out  at  interest  by  his  executors  upon  sufficient 
land  security.and  kept  at  interest  until  the  same 
must  be  paid,  as  therein  provided.  The  testa- 
tor died  on  or  about  September  8,  1822,  and 
Thomas  Van  Beuren  and  Peter  Wyckoff 
proved  the  will  and  took  upon  themselves  the 
burden  of  its  execution.  Anna,  one  of  the  chil- 
dren named  in  the  will,  has  since  died,  leaving 
her  husband  and  seven  children,  some  of 
whom  are  infants  under  the  age  of  twenty  one 

S;ars,  her  surviving.  The  testator  died  seised, 
1  2*1  *araong  other  real  estate, of  two  houses 
and  lots  of  ground  situated  in  the  City  of  N. 
Y.,and  known  as  numbers  162  and  164  Broad- 
way, which,  February  26,  1825,  were  sold  to 
John  B.  Yates,  by  the  two  acting  executors, 
in  virtue  of  the  power  contained  in  the  will,  for 
the  sum  of  $22.500,  of  which  sum  $10,500  was 
received  in  cash  and  the  residue  secured  by  the 
bond  and  mortgage  of  Yates,  bearing  date  the 
said  February  26, 1825.  The  bond  and  mortgage 
were  executed  to  Van  Beuren  and  Wyckoff, 
"executors  of  the  last  will  and  testament  of 
John  Dover,  deceased,"  and  were  conditioned 
for  the  payment  of  $12, 000,  with  interest.on  or 
before  the  expiration  of  five  years  from  the  date 
thereof.  March  23,  1827,  Van  Beuren  sold  the 
bond  and  mortgage  to  Bogert,  for  $12.043, 
and  executed  to  him  an  assignment  of  the 
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same,  in  which  he  was  described  as  "Thomas 
Van  Beuren  of  the  City  of  New  York,  physi- 
cian, and  one  of  the  executors  of  John  Dover, 
deceased."  The  moneys  thus  received  were 
misapplied  by  Van  Beuren,  who  afterwards 
became  insolvent. 

Here,  then,  is  presented  the  question,  which 
of  two  innocent  parties  is  to  bear  the  loss  oc- 
casioned by  this  breach  of  trust  committed  by 
Van  Beuren,  viz. :  the  devisees  of  the  estate, 
or  the  assignee;  and  in  order  to  arrive  at  a  cor- 
rect conclusion,  it  is  necessary  to  examine  in 
what  capacity  Van  Beuren  and  Wyckoff  hold 
the  bond  and  mortgage. 

It  is  a  well  settled  principle  of  law,  that  the 
avails  of  real  estate  are  not  assets  to  be  admin- 
istered by  executors  as  personal  estate,  but  are 
still  realty,  belonging  to  the  devisees  to  whom 
the  land  has  been  devised.  Consequently,  the 
sale  in  this  case  was  not  a  conversion  from  one 
species  of  property  to  another;  for  where  land 
is  sold  for  the  payment  of  debts  under  author- 
ity given  in  the  will,  or  by  an  order  of  the  sur- 
rogate, the  surplus,  after  the  payment  of  the 
debts,  still  retains  the  character  of  realty  and 
belongs  to  the  heir  or  devisee.  The  executor, 
as  such,  can  have  no  power  or  control  over 
such  surplus,  but  holds  the  same  in  his  charac- 
ter of  trustee,  and  not  as  executor.  It  is  evi- 
dent *to  my  mind,  from  the  terms  of  [*513 
this  will,  that  the  testator  designed  to  create  a 
trust;  because  he  directs  that  the  rents,  issues 
and  profits  of  one  equal  undivided  third  part 
of  the  remainder  of  his  estate,  both  real  and 
personal,  shall  be  paid  to  his  daughters  in  half- 
yearly  payments,  and  that  the  income  of  one 
other  equal  undivided  third  part  shall  be  paid 
to  his  two  grandsons  during  their  minorities, 
and  be  applied  by  his  executors  at  discretion 
towards  their  support,  maintenance  and  edu- 
cation; and  in  the  residuary  clause  of  the  will 
there  is  also  an  express  trust  created.  If  he  had 
designed  that  other  persons  than  those  named 
as  executors  should  have  executed  these  trusts, 
he  would  have  named  them  for  that  purpose; 
but  his  not  having  done  so,  leaves  the  pre- 
sumption that  he  intended  his  executors  should 
act  as  such  trustees,  and  so  the  law  presumes. 

It  has  been  urged  in  argument  by  the  counsel 
for  the  appellant,  that  as  the  bond  and  mortgage 
purports  to  be  in  the  names  of  Van  Beuren  and 
Wyckoff  as  executors,  and  as  the  assignment 
purports  to  be  executed  by  the  former  as  one 
of  the  executors  of  John  Dover, deceased,  that, 
therefore,  the  appellant  was  not  bound  to  look 
beyond  the  description  contained  in  the  bond 
and  mortgage  and  the  assignment.  I  appre- 
hend that  this  cannot  vest  the  title  in  them  as 
executors,  if  they  are  not  so  in  fact  under  the 
legal  construction  of  the  will.  Suppose  they 
had  been  therein  described  as  two  of  the  chil- 
dren and  heirs  at  law  of  John  Dover,  deceased; 
that  certainly  would  not  give  them  authority 
to  convey  as  such,  and  it  would  have  been  no 
excuse  for  a  purchaser  to  come  into  this  or  any 
other  court  and  offer  as  a  plea  in  bar  to  the 
claim  of  the  real  owner,  that  he  was  misled 
by  such  description,  that  he  parted  with  his 
money  or  property  in  good  faith,  and  that, 
therefore,  he  should  hold  the  subject  of  his 
purchase  against  the  person  legally  entitled 
thereto.  The  words,  "executors,"  etc.,  must 
be  considered  as  mere  words  of  description, 
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without  any  binding  force,  unless  the  facts  le- 
gally warrant  the  description;  and  it  was  the 
duty  oT  the  appellant,  or  his  counsel,  which  is 
5  l"4*J  the  same  thing,  *to  have  ascertained 
in  what  capacity  they  acted,  and  not  to  have 
trusted  to  the  mere  addition  to  the  name  con- 
tained in  the  assignment. 

For  what  purpose  was  authority  given  to 
the  executors  to  sell  the  real  estate?  •'For  the 
more  easy  and  equal  division  of  my  estate," 
are  the  words  of  the  will;  and  when  the  exec- 
utors had  sold  it  for  that  purpose  (and  they 
could  hare  sold  it  for  no  other),  the  proceeds 
partook  of  the  character  of  real  estate  and, 
therefore,  the  bond  and  mortgage,  being  the 
proceeds  of  real  estate,  were  held  by  them  as 
trustees  for  the  benefit  of  the  devisees,  for  the 
purpose  of  making  a  more  easy  and  equal  di- 
vision of  the  estate. 

Having  thus  arrived  at  the  conclusion  that 
Van  Beuren  and  Wyckoff  were  acting  in  this 
transaction  in  the  capacity  of  trustees,  and  not 
of  executors,  the  next  question  which  arises 
is.  whether  the  act  or  concurrence  of  all  the 
trustees  who  take  upon  themselves  the  execu- 
tion of  the  trust,  is  necessary  to  the  due  execu- 
tion of  such  trust  or  power;  or  whether  one  of 
several  trustees  has  authority  to  sell  or  other- 
wise dispose  of  the  property  held  in  trust.  In 
the  case  of  Sinclair  v.  Jackson,  8  Cow.,  583, 
to  which  allusion  was  so  frequently  made  in 
the  course  of  the  argument,  Chancellor  Jones, 
in  delivering  the  opinion  of  this  court,  says: 
"The  powers  of  the  trustees,  whether  express 
or  implied,  must  be  executed  strictly;  and  the 
principle  applies  equally  to  trusts  or  powers 
coupled  with  an  interest,  and  where  the  trust 
or  power  will  survive,  as  to  mere  naked  au- 
thority;" and,  therefore,  a  lease  not  having 
been  executed  by  all  the  trustees  living,  was 
held  to  be  absolutely  void.  So,  also,  in  the 
case  of  Green  v.  Miller,  6  Johns.,  39,  it  was 
held  that,  where  a  trust  or  authority  is  con- 
fided to  several  persons,  fora  private  purpose, 
the  concurrence  of  all  is  necessary  to  its  due 
execution.  This  doctrine  appears  to  be  recog- 
nized and  established  in  all  the  cases  to  which 
my  attention  has  been  called,  and  has  not  to 
my  knowledge  ever  been  overruled,  but  is  at 
this  day  the  firm  and  settled  law  of  the  land. 

It  was  also  urged  by  the  counsel  for  the  ap- 
515*]  pellant  that,  if  *the  hardship  of  the 
case  be  looked  to,  this  court  should  lean  in 
favor  of  a  party  who  has  acted  in  good  faith, 
and  paid  out  of  his  own  hard  earnings  $12,000. 
But  I  understand  the  rule  of  law  to  be  that 
when  one  of  two  innocent  parties  must  suffer 
loss  by  the  fraud  or  wrong  of  a  third,  the  one 
who  by  his  act  has  enabled  the  fraud  or  wrong 
to  be  committed  shall  himself  bear  the  loss. 
In  this  case,  if  the  appellant  had  refused  to 
advance  his  money  upon  the  assignment  of  the 
bond  and  mortgage  by  Van  Beuren  alone,  and 
had  insisted  upon  the  signature  of  Wyckoff, 
for  aught  that  appears  upon  the  pleadings  and 
proofs,  the  latter  would  have  refused  to  sanc- 
tion the  transfer,  knowing,  as  he  did  or  as  he  was 
bound  to  do,  that  the  money  was  not  wanted 
at  that  time  for  the  purposes  of  the  estate ; 
and  in  the  event  of  his  complying  with  a  re- 
quest to  join  in  the  assignment,  he  would  prob- 
ably have  been  held  liable  for  the  loss  which 
afterwards  occurred,  as  it  would  have  been  a 
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palpable  breach  of  trust  on  his  part  towards 
those  whose  interest  he  was  bound  to  protect ; 
because,  by  the  express  terms  of  the  will,  the 
estate  was  to  have  been  kept  out  at  interest 
upon  real  security  until  the  same  was  to  be 
paid  as  therein  directed.  It  cannot  be  pretend- 
ed that  it  was  necessary  at  that  time  to  con- 
vert the  bond  and  mortgage  into  cash;  for  the 
proceeds  were  again  loaned  out  upon  marine 
policies  and  other  personal  securities,  and 
finally  lost  in  consequence  of  a  departure  from 
the  specified  conditions  of  the  trusts.  Again  ; 
the  devisees  under  the  will  of  John  Dover,  the 
respondents  in  this  cause,  have  been  guilty  of 
no  act  by  which  they  can  be  charged  with  de- 
ceiving the  appellant,  or  inducing  him  by  any 
representations  of  theirs  to  invest  his  money 
in  the  manner  in  which  he  has  done.  It  was 
not  in  their  power  to  raise  a  warning  voice  in 
order  to  prevent  him  from  so  doing;  for  they 
knew  nothing  of  the  transaction  at  the  time, 
and  were  never  consul  ted  in  relation  to  it.  On 
the  other  hand,  evidence  was  presented  to  the 
appellant  that  this  bond  and  mortgage  were 
taken  by  Bogert  and  Wyckoff  in  the  character 
of  executors,  they  being  therein  described  as 
such,  and  that  it  was  for  part  of  the  consider- 
ation *money  on  the  sale  of  the  Broad-  [*5 16 
way  property.  It  was,  therefore,  the  appel- 
lant's duty,  or  that  of  his  counsel  acting  for 
him,  to  ascertain  how  and  in  what  manner  or 
character  the  bond  and  mortgage  were  held  by 
the  executors,  and  he  not  having  availed  him- 
self of  the  opportunity  to  do  so,  must  submit 
to  the  consequences  of  such  neglect.  The 
devisees  have  the  right  and  are  entitled  to  the 
whole  trust  estate,  in  whose  hands  soever  the 
same  may  be,  and  the  appellant,  being  in  pos- 
session of  part  of  this  estate  wrongfully  and 
without  any  legal  title,  is  bound  to  give  up  the 
bond  and  mortgage.  I  am,  therefore,  of  the 
opinion  that  the  decree  of  the  Cfiancettor  should 
be  affirmed. 

Ruger,  Senator,  delivered  a  written  opin- 
ion in  favor  of  reversing  the  Chancellor't  de- 
cree. 

On  the  question  being  put — "shall  this  de- 
cree be  reversed?" — all  the  members  of  the 
Court  who  heard  the  argument  (eighteen  in 
number),  except  Franklin  and  Paige,  Senators, 
voted  in  favor  of  reversal. 

Decree  reversed. 

Reversing— 9  Paifre,  52. 

Equitable  convention— Effect  of— Real  estate  regard- 
ed as  personalty.  Distinguished— 95  N.  Y.,  12. 

Reviewed— 5  N.  Y.,  142. 

Cited  in-1  N.  Y.,  212;  H  N.  Y.,  46;  34  N.  Y..  204  ; 
50  N.  Y..  436 ;  86  N.  Y.,  477 :  1  Abb.  App.  Dec.,  537  :  4 
Lana.,  443;  2  Hun,  94;  7  Hun,  664:  11  Barb.,  76  ;  4  T. 
&  C.,  322 ;  6  T.  &  C..  627 ;  62  How.  Pr.,  820 :  4  Abb.  N. 
C.,  388;  48  Mich.,  360. 

Co-executors—  Validity  of  acts  of,  without  other* 
uniting.  Cited  in-28  N.  Y.,  227 ;  32  Barb.,  614 ;  37 
Barb.,  473;  23  How.  Pr.,  225;  17  Abb.  Pr..  217;  19 
Wis..  316;  18  Conn.,  121:  44  Am.  Dec.,  683. 

Executor— Powers,  etc.,  in  relation  to  personalty- 
Liability  of.  Cited  in— 48  N.  Y.,  96 ;  5  Hun,  21 ;  2 
Barb.,  371 ;  34  Barb.,  175. 

Trust  or  equitable  conversion— When  purpose  of 
fails,  land  goes  to  heir.  Cited  in— 7  Lang.,  238 ;  6  Hun, 
221 ;  19  Barb..  609 ;  58  How.  Pr.,  182. 

Implied  power  of  sale— When  vests  in  executor. 
Disapproved— 1  Redf..  273 ;  7  Legr.  Obs.,  27. 

Approved — 5  Lepr.  Obs-,  306. 

Reviewed— 10  Legr.  Obs.,  214. 

Cited  in— 2  Barb.,  80;  8  Barb.,  20 ;  39  How.  Pr.,  105 ; 
2  Sandf .,  514 ;  1  Bos.,  217. 
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THE    COMMERCIAL    BANK    OF    BUF- 
FALO, Appellants, 

v. 

THE  BANK  OF  THE   STATE  OF  NEW 
YORK  ET  AL.,  Respondents. 

Practice — Production  of  Papers  to  Be  Used  in 
Evidence — Bill  of  Discovery —  When  Necessary 
— Exhibits  before  Examiner,  Subject  to  Use  of 
Both  Parties —  What  are  Exhibits— Marking , 
not  Essential. 

In  general,  a  defendant  in  chancery  has  no  means 
of  compelling  the  complainant  to  produce  papers 
to  be  used  as  primary  evidence  against  himself,  save 
by  filing  a  cross-bill  for  discovery.  Semble;  per 
Cowen,  J. 

After  a  paper,  however,  has  been  produced  and 
used  as  evidence  before  an  examiner,  by  the  com- 
plainant, if  he  subsequently  withdraw  it  and  refuse 
to  let  the  defendant  or  his  witnesses  inspect  it,  the 
court  will  compel  its  restoration  to  the  custody  of 
the  examiner,  tor  the  purposes  of  the  examination, 
on  motion ;  and  this,  though  a  copy  of  it  only  was 
marked  as  an  exhibit,  and  not  the  paper  itself. 

Exhibits  before  an  examiner  are  subject  to  the 
use  of  both  parties,  for  the  purpose  of  examining 
witnesses  in  respect  to  them. 

The  difference  between  the  English  practice  and 
our  own,  in  this  particular,  stated  and  considered. 
Per  Cowen,  J". 

517*]  *A  party,  by  the  act  of  producing  and  prov- 
ing a  paper  before  an  examiner,  thereby  makes  it 
an  exhibit,  whether  it  be  so  marked  or  not ;  and  he 
has  no  power,  without  the  consent  of  his  adversary, 
to  qualify  the  effect  of  the  act  so  as  to  prevent  the 
paper  from  being  treated  as  an  exhibit.  Per  Cow- 
en,  J. 

If  an  examiner  omit,  through  mistake,  to  mark  a 
paper  as  an  exhibit  which  has  been  produced  and 
proved  before  him,  the  mistake  may  be  corrected 
by  motion.  Per  Cowen,  J". 

Whether  a  party  making  an  exhibit  and  proving 
it  before  an  examiner  is  bound  to  produce  either 
that  or  the  deposition  by  which  it  was  proved,  for 
the  purposes  of  the  hearing,  qucere. 

At  law  the  production  and  proof  of  a  paper  at  the 
trial  makes  it  evidence  for  both  sides.  Per  Cowen,  J. 

So,  semble,  of  a  paper  produced  and  proved  before 
a  master  in  chancery  on  reference.  Per  Cowen,  J. 

Citations— 5  Paige,  548 ;  Gresl.  Eq.  Ev.,  129,  195 ; 
Toml.  Die.,  "Exhibit;"  2  Hill,  105;  1  Stark.,  164, 
166 ;  7  Carr.  &  P.,  386 ;  2  Sim.  &  Stu.,  254 ;  2  Str.,  764 ; 
2  P.  Wms.,  410 ;  7  Ves.,  409.  411 ;  1  Hogan,  193, 194 ;  6 
Sim.,  8  ;  2  K.  S.,  109,  sec.  89,  2d  ed. ;  3  P.  Wms.,  34. 

A  PPEAL  from  an  order  of  the  Vice-Chan- 
JLA.  cellar  of  the  First  Circuit.  In  the  course 
of  examining  witnesses  in  this  cause  before 
Mr.  Cooper,  an  examiner,  at  Buffalo,  in  Janu- 
ary, 1841,  an  original  list  or  memorandum  be- 
longing to  the  complainants  below,  now  the 
appellants,  was  produced  and  used  by  them 
in  taking  the  testimony  of  S.  Daniels,  one  of 
their  witnesses;  and  a  copy  of  it  was  marked 
by  the  examiner  as  exhibit  "  A."  On  a  subse- 
quent examination  at  N.  Y..  in  March  follow- 
ing, the  original  list  was  again  produced  by 
the  complainants,  and  several  witnesses  inter- 
rogated by  the  defendants  in  respect  to  it;  but 
upon  their  proposing  to  examine  one  William- 
son, who  made  the  list,  and  expressing  a  de- 
sire that  he  might  see  it,  the  complainants' 
counsel  refused  and  withdrew  the  same.  The 
defendants  thereupon  moved  the  Vice-Chan- 
cellor, after  due  notice  to  the  other  party,  for 
an  order  compelling  the  production  of  the 
original.  The  complainants'  counsel  who  at- 
tended the  examination  at  Buffalo  stated,  in 
an  affidavit  made  by  him,  that  he  declared,  at 
the  time  of  producing  the  paper,  he  did  not 
intend  to  make  the  original  an  exhibit  in  the 
cause,  but  to  retain  it  under  his  control  as  a 
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paper  belonging  to  his  clients;  and  that,  there- 
fore, a  copy  only  was  marked  by  and  left  with 
the  examiner,  instead  of  the  original.  The 
complainants'  counsel  who  attended  the  exam- 
ination in  N.  Y.  stated,  in  another  affidavit, 
that  the  paper  was  produced  before  the  exam- 
iner *there  out  of  mere  courtesy  to  the  [*5 1 8 
defendants'  counsel,  and  not  as  an  exhibit. 
The  genuineness  of  the  paper  was  not  disputed, 
nor  was  its  materiality  denied;  but  the  com- 
plainants insisted  before  the  Vice- Chancellor 
that  it  was  still  under  their  control,  and  that 
the  defendants  could  not  be  permitted  to  use 
it  except  as  matter  of  favor.  The  Vice-Clian- 
cellor  held  otherwise,  however,  and  made  an 
order  that  the  complainants  produce  the  orig- 
inal upon  the  further  examination;  that,  the 
defendants  be  permitted  to  show  the  same  to 
their  witnesses,  and  examine  in  regard  thereto, 
etc.  From  that  order  the  complainants  ap- 
pealed directly  to  this  court,  the  Chancellor  be- 
ing interested. 

Mr.  L.  H.  Sandford,  for  appellants. 

Mr.  W.  C.  Noyes.  for  respondents. 

Cowen,  J.  Independently  of  the  produc- 
tion and  use  of  this  document  before  the  ex- 
aminers, it  may  be  conceded  that,  to  compel 
its  production  as  primary  evidence,  a  cross- 
bill must  have  been  filed  for  the  purpose  of 
discovery;  Kelly  v.  Eckford,  5  Paige,  548,  and 
cases  cited  ;  and  that,  without  such  a  proceed- 
ing, the  defendants  would  be  confined  to  sec- 
ondary evidence  after  notice  to  produce  had 
been  given.  Gresl.  Eq.  Ev.,  195. 

In  the  case  before  us,  however,  the  original 
was  produced,  the  primary  evidence  was  be- 
fore the  examiners,  and  witnesses  were  actual- 
ly interrogated  and  their  answers  taken  down 
upon  the  point  of  its  verity.  Then,  upon  the 
witness  who  made  the  original  being  produced, 
it  was  withdrawn  from  his  observation.  That 
it  was  a  material  paper,  and  in  its  own  nature 
would  form  a  proper  exhibit  in  the  cause,  is 
not  denied;  nor  that  it  was  in  fact  used  before 
the  examiners  as  evidence  by  both  parties. 
That  it  was  not  marked  as  an  exhibit  can  make 
no  difference,  if  it  should  have  been  so  marked. 
The  omission,  if  it  were  material,  must  be  set 
down  to  the  mistake  of  the  officer  ;  and,  like 
*similar  mistakes,  be  corrected  by  mo-  [*5 1 9 
tion.  Vide,  Toml.  Die.  "Exhibit." 

The  Vice- Chancellor  was  right,  therefore,  in 
holding  that  the  paper  had  become  an  exhibit 
in  the  cause.  The  production  and  proof  of  a 
paper  before  an  examiner  makes  it  an  exhibit 
in  fact,  Toml.  Die.  "Exhibit ;  "  and  the  party 
producing  it  has  no  power  without  the  consent 
of  his  adversary  (and  such  consent  is  not  sat- 
isfactorily shown  in  this  case)  to  qualify  the 
effect  of  the  production  and  proof.  Such  an 
act  at  Nisi  Prius  would  have  made  it  evidence 
for  both  parties.  Kelly  v.  Dutch  Ch.  of  Schenec- 
tady,  2  Hill,  105. 

In  Willis  v.  Dyson,  1  Stark.,  164,  166,  Scar- 
lett, in  opening  the  plaintiff's  case,  alluded  to 
a  document  material  to  the  defendant  as  evi- 
dence, which  the  plaintiff  intended  to  overcome 
by  countervailing  evidence.  The  defendant's 
counsel  insisted  that  he  had  aright  to  consider 
even  this  as  amounting  to  proof  of  the  docu- 
ment by  the  plaintiff.  Ld.  Ellenborough  said, 
that  was  claiming  too  much,  though,  if  the 
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counsel  had  propounded  the  document  as  form- 
ing part  of  the  plaintiff's  case,  he  could  not 
afterwards  have  been  allowed  to  retract.  See, 
also,  Calvcrt  v.  Flower,  7  Carr.  &  P.,  886. 

It  never  has  been  questioned  that  the  produc- 
tion of  a  paper  and  an  examination  of  witness- 
es in  respect  to  it  before  a  jury,  the  genuine- 
iirs*  of  the  paper  being  proved  or  admitted, 
makes  it  evidence  for  both  sides.  So,  I  should 
think,  if  produced  and  proved  before  a  master 
on  reference;  Oilbertv.  Wet7ierett,2  Sim.  &Stu., 
254  ;  and  the  act  of  afterwards  withdrawing 
and  withholding  the  paper  might  be  punished 
as  a  contempt. 

Upon  obvious  analogy,  an  exhibit  before  an 
examiner  is  at  least  subject  to  the  use  of  both 
parties  for  the  purpose  of  examining  witnesses 
in  respect  to  it,  whatever  may  be  the  rule  as  to 
its  inspection  or  production  at  the  hearing.  It 
is  said  that  counsel  must  examine  without  in- 
spection ;  and  several  cases  are  cited  where, 
though  the  party  has  made  an  exhibit  of  a  pa- 
per and  taken  depositions  concerning  it ;  yet 
the  court  has,  on  motion,  declined  to  require 
its  production,  for  the  inspection  of  the  oppo- 
f>2O*]  site  *party.  Davers  v.  Davers,  2  Str., 
764;  S.  C.,2  P.  Wms.,  410  ;  Wiley  v.  Pi*tor,  7 
Ves.,  409;  McMahon,  M.  R.  in  Hare  v. Collins, 
1  Hogan,  193,  194.  These  cases  refer  to  the 
complainant's  exhibits,  and  the  rule  would 
seem  to  be  confined,  at  least  in  its  more  rigor- 
ous application,  to  motions  against  him.  Fen- 
cott  v.  Clarke,  6  Sim.,  8.  The  motion  in  the 
court  below  was  made  against  the  complainant; 
and  the  cases  cited  should,  therefore,  govern 
us,  unless  the  reason  upon  which  they  were 
founded  is  done  away  by  the  change  in  our 
form  of  conducting  chancery  examinations. 
The  reason,  so  far  as  it  can  be  collected  from 
the  English  cases.is,  that  the  defendant  has  no 
right  to  see  the  strength  of  the  complainant's 
cause  till  the  hearing.  2  P.  Wms. ,410;  7  Ves., 
411;  Gresl.  Eq.  Ev.,  129.  Even  in  England.it 
is  not  denied  that  you  may  examine  respecting 
the  exhibit;  but  you  are  bound  to  do  so  without 
inspection.  It  seems  to  me  that  the  whole  of 
this  rests  upon  the  course  of  the  court.  The 
examination  is  conducted  by  the  examiner  in 
secret,  on  written  interrogatories;  and  the  rule 
is  general  and  quite  inflexible  that  the  secrets 
of  the  examiner  s  office  shall  not  be  disclosed 
to  one  party  or  the  other,  until  after  publica- 
tion shall  have  passed.  With  us  the  examina- 
tion is  open  and  conducted  as  it  would  be  be- 
fore a  jury.  2  R.  S.,  109,  sec.  89,  2d  ed.  And 
the  incidental  right  of  seeing  all  documents 
produced  before  the  examiner  for  the  purpose 
of  being  referred  to  by  counsel  or  witnesses  at 
any  subsequent  stage  of  the  examination,  would 
seem  to  follow  from  the  analogous  right  which, 
as  we  have  seen,  would  attend  the  production 
before  a  jury. 

Whether  the  party  making  an  exhibit  and 
proving  it  before  the  examiner,  would  be 
bound  to  produce  at  the  bearing  either  that  or 
the  depositions  by  which  it  was  proved,  is  an- 
other question.  We  are  referred  to  Hodson  v. 
Warrington,  3  P.  Wms.,  34,  to  show  that  be 
would  not.  And  see,  Gresl.  Eq.  Ev.,  129.  It 
in  iy  be  considered  as  a  general  rule  that  the 
party  can  select  his  proofs  at  the  hearing  from 
among  all  his  papers  and  depositions  coming 
up  from  the  examiner's  office;  and  that  his  ad- 
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versary  *is  not  entitled  to  use  the  whole  [*52 1 
evidence  in  the  cause  as  he  would  be  at  Niri 
Priu*.  Examiners  and  commissioners  are  but 
ministerial  officers  to  aid  in  furnishing  proofs. 
They  do  not  determine  upon  them  like  a  judge 
and  jury.  The  office  of  the  latter  is  to  be  per 
formed  by  the  Chancellor.  But  it  by  no  means 
follows  that  in  the  framing  and  concoction  of 
evidence  for  the  use  of  the  Chanctllor.evidence 
which  may  be  brought  to  bear  with  fatal  effect 
against  a  parly,  he  should  not  be  allowed  the 
same  means  as  before  a  jury  to  overcome  it 
both  by  inspection  and  cross-examination.  By 
stopping  short  of  this,  we  lose  one  great  pur- 
pose of  the  statute  which  throws  open  the  doors 
of  the  examiner.  It  was  mainly  intended  to 
prevent  a  party  being  concluded  or  affected  by 
the  old  method.  This  was  complained  of  as 
inquisitorial.  We  cannot  obviate  the  objection 
entirely  without  governing  examinations  in 
chancery  by  the  same  rules  which  prevail  at 
Nisi  Pnus. 

I  am,  therefore,  for  affirming  the  Vice- Chan- 
cellor's order. 

Bockee,  Senator.  It  is  clear  to  my  mind, 
beyond  controversy,  that  the  original  paper 
was  used  in  evidence, and  was  substantially  an 
exhibit  in  the  cause.  It  ought,  therefore,  to  be 
in  the  custody,  and  is  in  the  power  of  the 
court.  The  appellants  admit  they  have  posses- 
sion of  the  paper.  The  order  of  the  Vice-Chan- 
c«Wor,directing  it  to  be  produced  and  to  remain 
with  the  examiner  for  the  respondent's  use 
during  the  examination  of  their  witnesses.was 
properly  granted,  and  ought  to  be  affirmed. 

All  the  members  of  the  Court  concurring  in 
this  result,  the  older  of  the  Vice  Chancellor  was 
unanimously  affirmed. 


•JACKSON.  Appellant,       [*522 

GRISWOLD,  Respondent. 

Principal  and  Surety — Surety,  Not  Bound  by 
Decree  or  Judgment  in  Suit  Between  Principal 
and  Creditor,  though  Surety  Conducted  the 
Suit  as  Agent  of  the  Principal — Discharge  of 
Surety,  Wfiere  Debt  is  Adjudged  Invalid. 

A  mere  surety  for  a  debt  will  not  be  bound  by  a 
decree  or  judgment  pronounced  in  a  suit  between 
his  principal  and  the  creditor,  even  though  the  suit 
was  conducted,  on  the  part  of  the  principal,  ex- 
clusively by  the  surety  as  his  agent. 

Otherwise,  semble,  if  the  surety  voluntarily  came 
in  and  litigated  as  such,  in  the  name  of  his  prin- 
cipal, with  the  assent  of  the  creditor. 

If,  in  a  suit  between  the  creditor  and  the  principal, 
a  decree  or  judgment  be  pronounced  against  the  va- 
lidity of  the  debt,  this  will  operate  to  discharge  the 
sutety,  and  consequently  may  be  used  as  evidence 
in  his  favor.  Per  Cowen,  J. 

Several  instances  adverted  to  in  which  a  person, 
though  not  named  as  a  party  in  a  suit,  may,  never- 
theless, be  concluded  by  the  judgment  rendered 
therein.  Per  Cowen,  J. 

The  cases  of  Douglass  v.  Howland,  24  Wend.,  35 ; 
Willey  v.  Paulk,  6  Conn..  74,  and  De  Forest  v. 
Strong.  8  />/..  513,  commented  on  and  explained. 
Per  Cowen,  J. 

Citations-6  Wend..  22 ;  24  Wend.,  35,  52,  56,  67 ;  6 
Conn.,  74 ;  8  Conn.,  513 ;  2  Gas.  Ch.,  119. 

A  PPEAL  from  chancery,  where  Griswold 
IA  (the  respondent)  was  complainant,  and 
Jackson  (the  appellant)  and  Caroline  Dunham 
were  defendants.  The  last  named  defendant 
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having  failed  to  redeem  the  stock  in  the  Will- 
iamsburgh  Ferry  Company  pursuant  to  the 
Chancellor's  decree  in  Dunham  v.  Jackson,  see, 
Q  Wend.,  23-25,  the  appellant,  Jackson,  com- 
menced a  suit  at  law  against  the  respondent 
to  recover  the  amount  of  money  for  which  that 
and  other  stock  was  pledged,  such  stock  hav- 
ing become  entirely  valueless.  The  respond- 
ent thereupon  filed  his  bill  in  this  cause,  be 
fore  the  Vice- Chancellor  of  the  First  Circuit,  to 
restrain  the  prosecution  of  the  suit  at  law,  and 
to  have  the  value  of  the  stock,  as  it  stood  in 
March,  1827,  applied  in  extinguishment  of  his 
indebtedness.  It  appeared  upon  the  pleadings 
and  proofs,  that,  in  November,  1826,  the  re- 
spondent borrowed  of  the  appellant  $200  and, 
in  February  folio  wing,  borrowed  the  additional 
sum  of  $500.  The  respondent  was  also  in- 
debted to  the  appellant  on  other  demands  for 
money  lent,  in  the  sum  of  about  $600.  For 
the  purpose  of  securing  the  payment  of  the 
whole  amount  of  this  indebtedness,  the  re- 
spondent pledged  to  the  appellant  fifty-one 
shares  of  stock  in  the  Williamsburgh  Ferry 
H23*]  Company.  Eleven  *of  these  shares  were 
pledged  at  the  time  of  the  $200  loan,  and  the 
remainder  on  making  the  loan  of  $500.  The 
stock  belonged  to  Caroline  Dunham,  for  whom 
the  respondent  acted  as  general  agent,  and  for 
whose  benefit  the  loan  of  $500  was  made;  the 
respondent  giving  his  due  bills  in  different 
sums  for  that  amount.  The  bill  alleged  that, 
in  March,  1827,  the  respondent  tendered  to  the 
appellant  the  full  amount  of  all  the  money 
loaned  to  him  by  the  appellant,  and  demanded 
a  re-transfer  of  the  stock,  which  the  appellant 
refused.  The  appellant,  in  his  answer,  denied 
the  tender  and  insisted,  among  other  things, 
that  the  decree  in  the  case  of  Dunham  v.  Jack- 
son was  a  bar  to  the  relief  sought  by  the  re- 
spondent. The  testimony  of  the  principal  wit- 
ness, Mr.  Tracy,  showed  that  a  valid  tender 
was  made,  as  charged  in  the  bill,  within  the 
principle  of  the  cases  cited  and  approved  by 
Marcy,  /.,  in  Dunham  v.  Jackson,  6  Wend., 
33,  34.  Such  other  facts  of  the  case  as  are 
deemed  material  will  be  found  sufficiently 
stated  in  the  opinion  of  Cowen,  J.  For  a  more 
detailed  statement,  together  with  the  opinion 
of  the  Vice- Chancellor,  see,  2  Edw.  Ch.,  461,  et 
geq.  On  appeal  from  the  decree  of  the  Vice- 
Chancellor,  the  following  opinion  was  delivered 

by, 

Walworth,  Chancellor.  This  is  an  appeal 
by  the  defendant,  Jackson,  from  a  decree  of 
the  Vice  Chancellor  of  the  First  Circuit.  The 
bill  is  founded  upon  the  same  matters  which 
were  in  litigation  in  this  court  in  the  case  of 
Dunham  v.  Jackson,  6  Wend.,  22,  in  which 
case  Caroline  Dunham,  the  now  co-defendant 
-of  Jackson,  was  the  complainant,  and  the  pres- 
ent complainant,  Griswold,  was  her  agent  and 
witness  merely.  The  complainant  in  that  case 
having  neglected  to  redeem  the  stock  within 
the  time  required  by  the  decree,  so  that  the 
equity  of  redemption  had  become  barred,  and 
the  stock  having  become  worthless,  Jackson 
commenced  a  suit  against  Griswold  to  recover 
the  amount  for  which  the  stock  was  pledged. 
•Griswold  thereupon  filed  his  bill  in  this  cause 
against  Jackson,  to  restrain  the  proceedings  in 
524:*]  the  suit  at  law,  *and  for  further  re- 
lief. The  answer  of  the  defendant  on  oath  is 
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waived,  and  the  witness,  Tracy,  now  proves 
such  a  tender  as  Mr.  J.  Marcy  thought  would 
have  been  sufficient,  if  he  had  testified  to  it  in 
the  former  suit. 

I  think  the  Vice- Chancellor  is  right  in  sup- 
posing that  the  decree  in  the  former  suit  is  not 
a  bar  to  the  filing  of  this  bill  by  Griswold,  so 
far  as  it  was  necessary  to  protect  his  rights,  he 
not  having  been  a  party  to  the  former  suit. 
The  complainant,  if  he  succeeds  at  all,  must 
succeed  upon  the  case  made  by  his  bill,  and 
not  upon  the  supposed  state  of  facts  set  up  in 
the  defendant's  answer  and  not  proved.  The 
bill,  which  is  sworn  to,  states  positively  that 
the  forty  shares  of  stock  last  pledged  was  the 
stock  of  Caroline  Dunham,  the  complainant's 
sister,  and  that  the  complainant  pledged  it  for 
her,  as  her  agent,  to  secure  the  loan  of  $500, 
which  was  likewise  made  for  her.  The  com- 
plainant, therefore,  has  no  claim  against  Jack- 
son on  account  of  a  loss  upon  that  stock;  and 
if  the  former  had  not  made  himself  personally 
liable  for  the  loan  of  $500,  which  he  says  he 
made  as  the  agent  for  his  sister,  by  signing  the 
due-bills  with  his  own  name  only,  the  bill,  as 
to  those  forty  shares  of  stock,  would,  of  course, 
be  dismissed.  For,  upon  his  own  showing,  he 
is  in  no  way  responsible  to  his  sister  for  the  re- 
turn of  that  stock,  and  has,  therefore,  no  right 
to  apply  any  claim  against  Jackson  arising  out 
of  that  transaction,  as  an  equitable  defense  or 
offset  to  Jackson's  other  claims  against  him. 

But  so  far  as  respects  his  personal  liability 
to  Jackson  for  the  $500  loan,  for  which  those 
forty  shares  of  stock  were  pledged,  if  Jackson, 
by  refusal  to  permit  a  redemption  of  that  stock 
at  the  time  of  the  tender,  caused  a  loss  upon 
the  stock  to  more  than  the  amount  of  the  $500 
loan  and  interest,  he  ought  not,  in  equity,  to 
be  permitted  to  proceed  against  Griswold  per- 
sonally for  any  part  of  the  $500  loan,  as  to 
which,  upon  the  case  stated  by  the  bill,  Gris- 
wold was  in  the  situation  of  a  mere  surety  for 
his  sister. 

The  other  eleven  shares  of  the  stock  were 
differently  situated.  Whether  they  actually  be- 
longed to  Griswold,  as  the  *answer  sup-  [*525 
poses,  or  had  only  been  lent  to  him  by  his  sister 
as  stated  in  the  bill,  the  loss  upon  those  eleven 
shares  of  the  stock  fell  upon  him.  For  if  it 
was  her  stock,  and  only  lent  to  him,  he  was 
bound  to  return  such  stock  to  her  or  pay  its 
value,  although  she  has  failed  to  recover  it  of 
Jackson;  and  the  decree  in  the  former  suit 
would  afford  Griswold  no  defense  against  her 
claim  to  compensation.  Whatever  was  the 
actual  value,  therefore,  of  those  eleven  shares 
at  the  time  of  the  tender  and  offer  to  redeem, 
is,  under  the  circumstances,  an  equitable  off- 
set against  the  debts  which  the  defendant  Jack- 
son then  held  against  Griswold  beyond  the 
$500  and  interest  borrowed  by  the  complain- 
ant as  the  agent  of  Caroline  Dunham.  The 
amount  of  those  other  debts,  as  I  understand 
the  case,  must  have  been  considerably  more 
than  the  market  value  of  the  eleven  shares  at 
the  time,  even  if  Jackson  was  not  entitled  to 
the  $200,  which  was  then  a  matter  in  dispute 
between  the  parties.  The  whole  amount 
claimed,  including  the  $500  borrowed  for  Car- 
oline Dunham  and  the  $200  in  dispute,  was 
$1,300,  which  would  leave  a  balance  of  about 
of  Griswold's  personal  debts,  excluding 
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the  amount  in  dispute,  and  $800 including  that 
amouDt.  The  contract  price  of  the  stock  at 
that  time,  as  stated  in  the  complainant's  bill, 
was  80  per  cent,  upon  its  par  value,  or  $44C 
for  the  value  of  the  eleven  shares;  and,  ac- 
cording to  the  master's  report  in  the  former 
case,  it  was  about  that  time  worth  76  per  cent, 
or  f418. 

The  Vice- Chancellor,  therefore,  has  erred  In 
supposing  that  the  amount  which  this  com- 
plainant was  entitled  to,  on  account  of  the  loss 
upon  the  stock,  as  an  equitable  offset  against 
his  own  private  debts,  was  more  than  the 
amount  thereof.  The  decree  is,  consequently, 
erroneous  in  awarding  a  perpetual  injunction 
against  the  defendant's  proceeding  to  collect 
any  part  of  the  demands  for  which  the  suit  at 
law  was  brought.  This  is  an  error  which  he 
would  not  have  fallen  into  if  he  had  not,  in 
such  a  complicated  case,  inadvertently  sup- 
posed that  the  case  made  by  the  complainant's 
526*]  bill  would  entitle  him  to  the  *amount 
of  the  loss  on  the  forty  shares  of  stock,  not 
only  as  an  equitable  defense  to  the  $500  bor 
rowed  for  C.  Dunham,  for  which  he  stands  in 
the  situation  of  a  mere  security,  but  also  as  an 
offset  against  his  own  personal  debts.  That, 
as  I  have  befoie  shown,  cannot  be  done,  with- 
out virtually  annulling  the  decree  of  this  court, 
and  the  Court  for  the  Correction  of  Errors  in 
the  former  case.  For  if  he  is  allowed  the  ex- 
cess of  the  value  of  that  stock  beyond  the 
$500  borrowed  for  her  by  him  as  her  agent,  to 
be  offset  against  his  own  personal  debt,  she 
can  recover  it  from  him  as  money  received  to 
her  use.  The  proper  decree,  therefore,  if 
Jackson  had  not  proceeded  to  judgment  and 
execution  in  the  suit  at  law,  would  have  been 
for  a  perpetual  injunction  restraining  him 
from  collecting  from  Qriswold  any  part  of  the 
$500  borrowed  as  the  agent  of  Caroline  Dun 
ham;  and  that  the  value  of  the  eleven  shares 
of  the  stock  at  the  time  of  the  tender  should 
be  applied  in  part  payment  of  the  other  debts, 
and  the  balance  only  of  those  debts  and  inter- 
est be  collected  of  Griswold;  without  prejudice 
to  the  right  of  Jackson  to  collect  the  $500  and 
interest  from  Caroline  Dunham. 

I  am  inclined  to  think  the  Vice  Chancellor 
was  right  in  receiving  the  petition  and  mak- 
ing the  decree  to  refund  the  money  collected 
pending  the  litigation,  if  any  more  was  re- 
ceived than  ought,  in  equity,  to  have  been  col- 
lected of  Qriswold;  as  that  was  a  mere  con- 
sequential direction  founded  on  the  decree 
upon  the  merits.  But  it  was  erroneous  to  in- 
clude in  the  amount  to  be  refunded,  the  costs 
of  the  suit  against  the  bail  who  was  not  a  party 
to  this  suit.  And  those  costs  were  incurred 
by  the  neglect  of  the  complainant  to  bring  the 
fund  into  court.  Those  questions,  however, 
become  immaterial,  from  the  conclusions  at 
which  I  have  arrived  as  to  the  claim  of  Gris- 
wold to  the  benefit  of  the  excess  of  value  of 
the  forty  shares  of  stock  in  which  he  had  no 
interest  further  than  to  extinguish  his  personal 
liability  for  the  $500  loan. 

The  decree  appealed  from  must  be  reversed. 
And  a  decree  must  be  entered  declaring  that 
527*]  the  decree  in  the  former  *cause  is  no 
bar  to  the  complainant's  right  to  show  an  equi 
table  extinguishment  of  his  liability  for  the 
$500,  which,  in  his  bill,  is  alleged  to  have  been 
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borrowed  of  the  defendant,  Jackson,  for  Car- 
oline Dunham,  as  her  agent,  upon  the  pledge 
of  the  forty  shares  of  stock  in  which  the  com- 
plainant had  no  interest  either  as  borrower  of 
the  stock  or  otherwise;  and  that,  upon  the 
facts  appearing  upon  the  pleadingn  and  proofs 
in  this  case,  the  complainant  has  a  good  and 
valid  defense  to  any  personal  claim  against 
him  for  the  recovery  of  the  $500  so  borrowed 
and  the  interest  thereon.  It  must  be  further 
declared  and  decreed,  that  as  to  the  eleven 
shares  of  stock  borrowed  from  Caroline  Dun- 
ham by  the  complainant,  as  alleged  in  his  bill, 
he  was  personally  liable  to  her  for  the  value 
thereof,  and  is,  therefore,  entitled  to  claim 
such  value  against  the  defendant  Jackson,  in 
the  same  manner  as  if  it  had  been  the  com- 
plainant's own  stock,  notwithstanding  the  de- 
cree in  the  former  suit,  to  which  be  was  not  a 
party;  and  that,  upon  the  facts  appearing  upoa 
the  pleadings  and  proofs  in  this  case,  the  value 
of  the  said  eleven  shares  at  the  time  of  the 
tender,  as  testified  to  by  Tracy,  was  an  equi- 
table satisfaction  to  that  extent  of  the  severaF 
debts  or  demands  due  and  owing  to  the  de- 
fendant Jackson  from  the  complainant,  at  that 
•time,  other  than  the  debt  of  $500  for  moneys- 
borrowed  as  the  agent  of  Caroline  Dunham. 
It  must,  therefore,  be  referred  to  a  master  in 
N.  Y.,  to  ascertain  the  amount  of  those  debts, 
and  the  value  of  the  eleven  shares  of  stock  at 
that  time,  and  to  state  the  balance  due  to  the 
defendant  Jackson,  on  account  of  such  debts, 
beyond  the  value  of  such  stock.  And  the 
master  must  also  ascertain  and  report  what 
sum  or  sums  have  been  collected  of  the  com- 
plainant, or  his  bail,  for  the  principal  or  inter- 
est of  any  such  debts,  or  for  the  principal  or 
interest  of  the  loan  of  $500,  made  by  Griswold 
as  the  agent  of  Caroline  Dunham;  and  he  must 
further  ascertain  the  excess  thus  collected  be- 
yond what  Jackson  was  entitled  to  receive  for 
the  balance  so  ascertained  and  the  interest 
thereon,  and  to  compute  the  interest  on  such 
excess  from  the  time  it  was  paid  by  the  com- 
plainant or  his  bail.  And  that,  *upon  [*528 
the  coming  in  and  confirmation  of  the  master's 
report,  the  defendant  Jackson  pay  to  the  com- 
plainant, or  his  solicitor,  for  the  use  of  the 
bail,  if  he  has  not  already  been  indemnified  l>y 
the  complainant,  the  amount  of  such  excess 
with  interest  thereon  from  the  date  of  the  mus- 
ter's report. 

Neither  party  is  to  have  costs  against  the 
other  upon  this  appeal.  But  as  the  complain- 
ant has  succeeded  to  nearly  the  whole  extent 
of  his  claim,  I  shall  give  him  his  costs  in  the 
court  below,  except  so  much  of  his  costs  as 
have  been  produced  by  his  neglect  to  make 
Caroline  Dunham  a  party  to  the  suit  at  the 
time  of  filing  his  bill.  And  neither  party  is  to- 
have  costs  as  against  the  other  upon  the  ref- 
erence hereby  directed. 

A  decree  having  been  entered  in  conformity 
with  the  directions  thus  given,  Jackson  ap- 
pealed to  this  court,  where  the  case  was  argued 

by, 

Mr.  E.  Sandford,  for  the  appellant,  and 
Mr.  J.  V.  L.  Pruyn,  for  the  respondent. 

Cowen.  J.  The  only  question  of  fact  in 
the  case  is  whether  a  tender  of  the  money  due 
to  Jackson  was  made  in  March,  1827,  so  that  he 
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was  obliged  to  retransfer  the  stock  at  that  time. 
The  oral  evidence  was  clearly  sufficient  to 
make  out  the  fact,  if  the  main  witness  was  to 
be  credited.  The  court  below  thought  he  was; 
and  there  is  nothing  in  the  case  upon  which 
we  should  be  warranted  in  coming  to  a  differ- 
ent conclusion  upon  that  evidence. 

But  the  same  question  had  been  before  ex- 
amined and  decided  in  chancery,  on  a  bill  filed 
by  Caroline  Dunham  against  Jackson.  See,  6 
Wend.,  22.  Her  bill  sought  an  account  for 
40  of  the  shares  only,  which  she  alleged  had 
been  independently  pledged  to  secure  the  $500 
loan.  She  also  claimed  an  account  for  the 
value  of  the  stock  at  the  time  of  the  tender. 
The  defense  interposed  was  that  the  51  shares 
529*]  were  pledged  to  *secure  both  the  $500 
and  the  debt  due  from  Griswold  as  principal. 
The  proof  failing  to  make  out  the  alleged  tend- 
er, the  decree  was,  upon  that  point,  against 
her.  It  merely  allowed  her  the  right  to  re- 
deem, on  paying  the  whole  sum  reported  due 
both  from  her  and  Griswold,  with  costs.  She 
omitting  to  make  the  payment,  her  bill  was 
dismissed;  and  the  title  to  the  whole  stock  thus 
became  vested  in  Jackson.  Griswold  was  the 
agent  of  Caroline  Dunham  in  the  prosecution 
of  that  suit,  and  a  witness  to  prove  the  tender. 
He  also  held  the  relation  of  her  surety  for  the 
payment  of  the  $500,  by  having  given  his  due- 
bills  for  that  sum.  The  decree  in  that  cause 
is  set  up  by  Jackson's  answer  as  a  bar  to  the 
present  suit.  It  was  disallowed  by  the  Chan- 
cellor; and  whether  rightly,  presents,  I  think, 
the  only  question  calling  for  much  observa- 
tion. 

The  question  is,  simply, whether  a  decree  or 
judgment  in  a  suit  between  the  creditor  and 
the  principal  debtor  shall  bind  the  surety  for  the 
same  debt;  the  surety  being  also  agent  for  the 
principal  in  the  commencement  and  conduct  of 
the  suit.  This  question,  standing  independ- 
ently of  the  agency,  has  recently  been  exam- 
ined in  the  Supreme  Court,  which  held  that  a 
mere  surety  for  the  payment  of  a  debt  without 
any  agreement,  express  or  implied,  to  be  bound 
by  a  suit  between  the  principal  parties,  is,  at 
common  law,  no  more  affected  by  its  event 
if  against  him,  than  a  mere  stranger.  Doug- 
lass v.  Rowland,  24  Wend. ,  35,  52.  I  had  oc- 
casion there  to  consider  the  question  on  princi- 
ple and  authority,  and  to  show  the  reason  why 
the  civil  law  holds  a  different  rule.  Under  this 
law,  the  surety  has  a  right  of  appeal.  A  de- 
cision against  him,  therefore,  would  be  prima 
facie  evidence.  No  doubt,  as  the  Supreme 
Court  held  at  the  last  term,  in  a  replevin  case, 
a  decision  against  the  debt  would  discharge 
him.  That,  however,  is  not  on  the  ground  that 
he  is  a  party,  but  because  the  judgment  or  de- 
cree extinguishes  the  debt;  and  the  principal 
thing  being  thus  destroyed,  the  incident — the 
obligation  of  the  surety — is  destroyed  with  it. 
The  effect  is  the  same  as  a  release  by  the  cred- 
itor, or  a  payment  by  the  debtor,  who  may  do 
53O*]  any  act  in  *discharge  of  his  surety, 
but  nothing  by  which  he  shall  be  concluded 
beyond  his  original  obligation.  A  test,  some- 
what resembling  that  of  the  civil  law,  is  fur- 
nished by  Doyly  v.  Smith,  2  Cas.  Ch.,  119.  It 
is  there  said,  that  the  dismission  of  a  former 
bill  filed  by  a  third  person,  though  involving 
the  same  equity  with  the  subsequent  bill,  is  no 
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bar,  because  the  party  filing  the  latter  could 
not  have  had  a  bill  of  review  in  the  first  suit. 

The  only  difference  between  the  present  case 
and  those  cited  lies  in  the  fact  that  here  it  ap- 
pears the  former  suit  was  instituted  and  con- 
ducted throughout  by  the  surety,  as  the  agent 
for  his  principal.  And  he  seems  to  have  lit- 
igated with  great  severity;  for  there  was  an 
appeal  to  the  Court  of  Errors.  Dunham  v. 
Jackson,  6  Wend.,  22.  There  are  certainly 
many  cases  where  a  person,  though  not  a  nom- 
inal party  to  the  suit,  shall  yet  be  concluded 
by  it,  because  he  has  in  fact  taken  the  manage- 
ment of  the  cause;  nay,  where  he  has  had  no- 
tice of  its  pendency,  and  a  chance  to  litigate, 
but  neglected  to  do  so.  A  familiar  case  is  that 
of  a  party  holding  the  mere  equitable  interest 
— an  assignee  or  cestuique  trust.  So, where  he  is 
a  guarantor  or  indemnitor  of  the  party  against 
the  consequences  of  the  suit.  In  the  first  case 
he  has  the  right  to  a  standing  in  court;  and, in 
the  latter  case,  the  party  to  be  indemnified  is 
bound  to  allow  him  to  come  in  and  manage  the 
litigation,  or  hazard,  by  a  refusal,  the  right  to 
recover  over.  In  general,  the  failure  to  make 
a  successful  defense  on  notice  to  the  indemni- 
tor, will  be  holden  to  conclude  him,  though 
this  is  not  always  so,  nor  does  the  rule,  I  ap- 
prehend, cover  any  case  except  that  of  a  de- 
fense. Even  then,  the  question  is  not  between 
the  creditor  and  indemnitor,  so  much  as  be- 
tween the  latter  and  the  nominal  defendant.  It 
is  not  a  case  of  principal  and  surety.  The  in- 
demnitor is  quasi,  a  party  in  interest,  like 
an  assignee;  but  I  am  aware  of  no  case  where 
mere  surety  is  bound  to  defend  in  order  to  save 
himself  from  injury  by  a  judgment  or  decree 
against  his  principal,  even  though  he  have  no- 
tice both  from  the  creditor  and  the  principal. 
It  is  the  business  of  the  latter  to  *save  [*53 1 
his  surety  from  all  harm.  The  principal  is  the 
indemnitor;  and,  without  being  personally 
sued,  I  do  not  see  upon  what  ground  the  surety 
could  claim  to  defend,  as  matter  of  right,  for 
any  purpose.  The  objection  is  still  stronger  to 
his  claiming  that  a  suit  should  be  brought  in 
his  principal's  name  to  annul  or  discharge  the 
debt.  The  direct  course  is  to  file  a  bill,  as  the 
surety  has  here  done,  in  his  own  name.  It  fol- 
lows that  Griswold  had  no  such  interest  in  Car- 
oline Dunham's  suit  as  gave  him  a  right  to 
control  it.  He  was  a  mere  naked  agent,  his 
power  being  liable  to  revocation  at  any  time. 
She  might  have  dismissed  her  bill,  or  declined 
to  appeal,  in  despite  of  Griswold,  without  de- 
ducting from  or  adding  to  his  right  of  defense; 
nor  could  he, in  the  language  of  Doyly  v.  Smith, 
have  had  a  bill  of  review  on  the  decree  which 
passed.  Had  Griswold  voluntarily  come  in 
and  litigated  as  surety,  with  the  consent  of 
Jackson,  in  the  name  of  Caroline  Dunham,  the 
case  might  have  been  a  different  one.  So,  if 
the  creditor  had  served  notice  on  him,  and  his 
principal  had  interposed  no  obstruction.  The 
Supreme  Court  thought,  in  Douglass  v.  How- 
land,  that  such  a  litigation  would  affect  the 
surety.  The  point,  however,  was  not  involved 
in  that  case,  and  the  remark  was  thrown  out 
on  the  strength  of  several  authorities  in  neigh- 
boring States  which  appeared  to  favor  the  dis- 
tinction. 24  Wend.,  56,  57.  Should  the 
question  arise,  it  may  still  be  open  to  obser- 
vation. 
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The  case  of  WiUeyv.  Paulk,  6  Conn.,  74. was 
not  cited  by  counsel  in  Douglass  v.  Ilorcland, 
aud  was  overlooked  by  the  court.  The  learned 
Supreme  Court  of  Conn,  there  cite  the  rule  of 
the  civil  law  with  approbation,  and  declare  it 
to  be  the  ground  of  their  decision.  The  action 
was  against  the  surety  in  a  probate  bond,  con- 
ditioned, among  other  things,  that  the  execu- 
tor should  settle  the  estate  according  to  law. 
The  evidence  offered  was  a  judgment  against 
the  executor,  an  execution  and  demand  of  pay- 
ment, which  the  executor  refused  to  make, 
though  he  had  assets.  The  judgment  was  held 
to  be  conclusive.  With  deference,  it  seems  to 
532*]  me  that  a  *judgment  against  the  exec- 
utor aud  a  refusal  to  pay,  the  estate  having  as- 
sets, were  per  se  within  the  terms  of  the  con- 
dition. The  test  of  a  failure  to  settle  according 
to  law  was  an  unpaid  judgment;  and  the  case 
was,  therefore,  the  same  in  effect  as  if  the  con- 
dition had  said:  "  We  will  abide  all  judgments 
that  shall  be  obtained  against  the  executor." 
Thus  the  rule  of  the  civil  law  was  brought  con- 
ventionally into  the  particular  case,  as  the  Su 
preme  Court  admitted  it  might  be  in  Douglass 
v.  Howland.  In  the  case  of  DC  Forest  v.  Strong, 
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8  Conn.,  518,  the  surety  proved  a  judgment, 
execution,  levy  and  set  off  of  land  against  the 
principal,  insisting  that  the  judgment  was, 
therefore,  paid.  The  plaintiff  was  allowed  to 
prove  a  subsequent  suit  and  recovery  against 
the  principal  on  the  original  judgment,  in  or- 
der to  repel  the  evidence  of  payment.  The 
court  held  that  the  latter  judgment  was  perti- 
nent to  disprove  the  fact.  It  was  not  necessary 
in  either  of  the  Connecticut  cases  cited  to  say, 
with  the  civil  law,  that  the  mere  relation  of 
principal  and  surety,  in  its  own  nature,  sub- 
jects the  latter,  as  a  party  or  privy,  to  the  bind- 
ing effect  of  a  judgment  against  the  prin- 
cipal. 

The  point  is  by  no  means  free  from  difficulty; 
but,  on  the  whole,  I  think  the  decree  of  the 
Court  of  Chancery  was  right,  and  should  be 
affirmed. 

All  the  members  of  the  Court  who  heard  the 
argument,  except  Senators  Dixon  and  Root, 
concurring  in  this  result,  the  decree  of  the  Chan- 
cellor was  affirmed. 

Cited  in— 5  Hill,  134 ;  51  N.  Y.,  165;  58  N.  Y.,  322;  25 
Hun,  525:  18  Barb.,  11;  30  Barb.,  289  ;  2  Duer,  170  ;  45 
Super.,  203;  3  Wood.&  M.,  117. 
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633*]  *MATTER  OF  WHITNEY,  a  Non-Res- 
ident  Debtor. 

When  Commission  to  Examine  Foreign   Witness 
not  Granted. 

A  commission  to  examine  witnesses  residing  out 
of  the  State  will  not  be  granted  in  a  proceeding 
under  the  Statute  Against  an  Absconding,  Con- 
cealed and  Non-resident  Debtor,  for  the  purpose  of 
enabling  the  debtor  to  controvert  the  claims  of 
creditors  before  the  trustees,  etc. 

Citations— 2  R.  S.,  393,  sec.  11 ;  Tidd,  741 ;  1  Bos.  & 
P.,  177 ;  1  Arch.,  174 ;  18  Wend.,  646. 

MOTION  for  a  commission  to  examine  a  wit- 
ness residing  in  another  State.  Proceed- 
ings were  instituted  before  a  Supreme  Court 
Commissioner  on  the  application  of  Shaw, 
Against  Whitney,  a  non-resident  debtor,  and 
trustees  appointed  under  the  statute.  1  R.  S., 
764,  et  seq.,  2d  ed.  In  his  application,  Shaw 
claimed  that  Whitney  was  indebted  to  him  in 
the  sum  of  $2,500.  The  trustees  gave  the  usual 
notice  for  the  creditors  of  Whitney  to  deliver 
their  demands  to  them  by  May  24,  1842.  Id., 
p.  799,  sec.  8,  and,  on  the  12th  of  that  month, 
Whitney  gave  notice  of  this  motion,  intending 
to  controvert  the  claim  of  Shaw.  Id.,  p.  798, 
sec.  7,  sub.  8.  Whitney's  affidavit  stated, 
among  other  things,  that  he  had  a  good  de- 
fense on  the  merits  as  advised,  etc.,  and  that 
J.  W.  Garnsey,  a  resident  of  Tioga,  Pennsyl- 
vania, was  a  material  witness,  etc.,  without 
whose  testimony  he  (Whitney)  could  not  safe- 
534*]  ly  proceed  to  a  hearing  before  *the 
trustees,  etc.  The  officer  before  whom  the  pro- 
ceeding was  instituted  made  his  report  to  this 
court  in  April,  1842. 

Mr.  W.  M.  Pattison,  for  the  motion. 

Mr.  D.  S.  Dickinson,  contra. 

By  the  Court,  Nelson.  Ch.  J.  The  matter 
in  controversy  between  these  parties  is  not 
within  the  statute  authorizing  the  award  of  a 
commission  to  examine  witnesses  residing  out 
of  the  State,  as  there  is  no  action  pending  in 
the  court  and  no  issue  of  fact  joined.  2  R.  S., 
393.  sec.  11.  The  right  to  the  commission  de- 
pends altogether  upon  the  statute,  no  such  pro- 
ceeding being  known  to  the  common  law. 
Tidd,  741;  Francis  Co.  v.  Gttlmore,  1  Bos.  &P., 
177;  lArchb.,174.  This  case  is  the  same  in  prin- 
ciple as  that  of  Wood  v.  Ins.  Co.,  18  Wend.  646. 

Motion  denied. 

Cited  in-83  N.  Y.,  167. 


MEECH  ».  CALKINS  ET  AL. 

Practice — Stay  of  Proceedings — Affidavit — Com- 
mission to  Examine  Witnesses. 

In  an  action  of  debt  on  bond.the  defendant  moved 
for  a  commission  to  examine  witnesses,  with  a  stay 
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of  proceedings  until  its  return,  on  an  affidavit  that 
he  had  "a  good  and  substantial  defense  to  the  bond, " 
etc. ;  held,  that  the  affidavit  was  defective  in  not 
stating  a  defense  on  the  merits ;  and  a  stay  of  pro- 
ceedings was.  for  this  reason,  denied. 

MR.  D.  Burwell,  for  the  defendants,  moved 
for  a  commission  to  examine  witnesses  re- 
siding out  of  the  State, with  a  stay  of  proceed- 
ings until  its  return.  The  action  was  debt  on 
bond,  and  the  affidavit  on  which  the  motion  was 
founded  stated  that  the  defendants  had  "a 
good  and  substantial  defense  to  the  bond,"  etc. 
Mr.  R.  W.  Peckham,  for  the  plaintiff, 
objected  that  the  affidavit  *was  defect-  [*535 
ive  in  not  alleging  that  the  defendants  had  a 
defense  on  the  merits. 

By  the  Court,  Nelson,  Ch.  J.  The  defend- 
ants may  take  a  rule  for  a  commission ;  but 
they  are  not  entitled  to  a  stay  of  proceedings, 
the  affidavit  being  clearly  defective. 

Ordered  accordingly , (a) 
Cited  in— 23  Hun,  407. 

(a)See,  Warner  v.  Harvey,  9  Wend.,  444  :  Seymour 
v.  Strong,  19  Id.,  98 :  also  ante.  pp.  64, 65,  n.,  and  the 
cases  there  cited  relating  to  the  form  of  an  affidavit 
of  merits. 


THE  BANK  OF  UTICA  v.  ROOT  ET  AL. 

Pleading — Affidavit. 

In  verifying  a  plea  in  bar  concluding  to  the  coun- 
try under  the  1st  Rule  of  May  Term,  1840,  an  allega- 
tion that  the  defendant  has  "a  full  and  substantial 
defense,"  etc.,  is  not  sufficient;  the  affidavit  should 
be  that  the  defendant  has  "a  good  and  substantial 
defense,"  etc.,  in  the  language  prescribed  by  the 
rule. 

Citations-22  Wend.,  644 ;  1  Hill,  212,  644  &  n. ;  2 
Hill,  359;  4  Hill,  64,  65. 

MOTION  to  set  aside  default  for  want  of  a 
plea.  The  suit  was  upon  a  promissory 
note,  a  copy  of  which  was  served  with  the  dec- 
laration, together  with  a  notice  that  the  note 
was  the  only  cause  of  action  on  which  the 
plaintiffs  relied.  The  defendants  interposed  a 
plea  of  non  assumpnit,  accompanied  by  an  affi- 
davit that  they  had  fully  and  fairly  stated,  etc. 
and  that  they  had  "a  full  and  substantial  de 
fense,"  etc.,  instead  of  "a  good  and  substantia. 
defense,"  etc.,  as  required  by  Rule  1,  of  May 
Term.  1840.  The  plaintiffs'  attorney  returned 
the  plea  and  affidavit,  with  notice  that  they 
would  be  disregarded  by  reason  of  this  defect. 
No  other  papers  having  been  served  by  the  de- 
fendants within  the  time  for  pleading,  the 
plaintiffs'  attorney  caused  the  defendants'  de- 
fault for  want  of  a  plea  to  be  entered. 
*Mr.  D.  Burwell,  for  defendants.  [*536 
Mr.  H.  H.  Martin,  for  plaintiffs. 
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By  the  Court,  Nelson.  Ch.  J.  The  affidavit 
was  defective  in  not  pursuing  the  language  of 
the  rule.  22  Wend.,  644,  (see.  Fitz/iugh  v. 
Truax,  I  Hill,  644  and  n.;  also  Colder  v.  Lan- 
sing, Id.,  212;  Richmond  v.  Cowles,  2  Id.,  859  ; 
and  the  note  to  Brittan  v.  Peabody,  ante,  pp.  64, 
65)  and  the  motion  must,  therefore,  be  denied. 

Ordered  accordingly. 


WALLACE  ET  AL.  v.  BOND  ET  AL. 

Practice— Motion  to  Change  Venue— Fraud. 

Where  a  motion  was  made  to  change  the  venue 
from  N.  Y.  to  Livingston  Co.,  upon  an  affidavit  of 
116  witnesses,  and  it  appeared  trom  the  opposing 
papers  that  the  suit  was  for  a  conspiracy  in  obtain- 
ing goods  by  false  pretenses;  that  one  of  the  de- 
fendants had  declared  he  wanted  the  witnesses  to 
prove  the  good  character  of  his  co-defendant;  and 
that  the  plaintiff  had  fifteen  witnesses  residing  in 
N.  Y.,  where  the  transaction  occurred  for  which 
the  suit  was  brought;  held,  that  the  motion  was  evi- 
dently an  attempted  fraud  upon  the  practice  of  the 
court,  and  should,  therefore,  be  denied,  with  costs. 

MR.  R.  W.  Peckham,  for  the  defendants, 
moved  to  change  the  venue  from  the  City 
and  County  of  N.  Y.  to  the  County  of  Living- 
ston, on  an  affidavit  setting  forth  the  names 
of  116  witnesses  residing  in  the  latter  county. 
Mr.  J.  S.  Bosworth,  for  the  plaintiffs, 
read  an  affidavit  stating  that  the  action  was  for 
a  conspiracy  in  obtaining  goods  upon  false 
pretenses  ;  thai  the  transaction  occurred  in  the 
City  of  N.  Y.  ;  that  one  of  the  defendants  had 
declared  he  wanted  the  witnesses  named  in  the 
moving  papers  for  the  purpose  of  proving  the 
good  character  of  his  co-defendant  ;  and  that 
537*]  there  were  *flfteen  material  witnesses 
for  the  plaintiffs  residing  in  the  City  of  N.  Y. 

By  the  Court,  Nelson,  Ch.  J.  This  motion 
is  evidently  an  attempted  fraud  upon  the  prac- 
tice of  the  court,  and  must,  therefore,  be  de- 
nied, with  costs. 

Ordered  accordingly. (a) 

Cited  ln-7  How.  Pr.,  475. 

(a)  See  the  note  to  Brittan  v.  Peabody,  ante,  p.  63, 
pi.  3 ;  also  Id.,  p.  68,  pi.  8. 


FINEHOUT  v.  GRAIN,  Sheriff,  etc. 

Practice — Summon*  in  Replevin — Surplusage — 
Pleading. 

A  summons  in  replevin  need  not  specify  the  prop- 
erty sought  to  be  recovered  ;  and  if  it  do  so,  that 
part  of  it  may  be  rejected  as  surplusage. 

Where,  in  replevin,  several  articles  of  property 
were  described  in  the  writ,  but,  in  consequence  of 
directions  given  by  the  plaintiff,  a  part  of  them  only 
was  seized  by  the  officer;  held,  that  the  plaintiff 
might  nevertheless  include  the  whole  in  his  declara- 
tion, and  this,  though  the  summons  served  described 
the  articles  seized,  without  mentioning  the  residue. 

Citations— 2  R.  8.,  624,  sec.  9 :  1  Hill,  204 ;  22  Wend.. 
602. 

T)  EPLEVIN.  The  writ  was  for  detaining  one 
-Ll>  canal-boat  and  its  furniture,  two  sorrel 
horses,  two  brown  horses  and  two  sets  of  double 
harness,  the  goods  and  chattels  of  the  plaintiff. 
The  coroner,  by  direction  of  the  plaintiff, 
seized  only  the  canal-boat  and  the  two  sorrel 
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horses;  and  the  summons  served  upon  the  de- 
fendant mentioned  no  other  property  than  that 
so  actually  seized.  The  coroner  returned  that 
he  had  replevied,  taken  and  delivered  to  the 
plaintiff  the  boat  and  sorrel  horses,  and  had 
served  the  defendant  with  a  copy  of  the  "an- 
nexed summons,"  which  enumerated  all  the 
articles  of  property  mentioned  in  the  writ.  It 
appeared  by  the  coroner's  affidavit  that  be  in- 
advertently neglected  to  erase  from  the  sum- 
mons so  returned  by  him,  the  goods  not  seized, 
as  was  done  in  the  copy  served.  The  plaintiff 
declared  in  the  detinet  f or  all  the  property  men- 
tioned in  the  writ. 

*Mr.  D.  Burwell,  for  the  defend-  [*53» 
ant,  moved  that  the  plaintiff  be  ordered  to 
strike  out  of  the  declaration  such  articles  of 
property  as  were  not  seized,  so  as  to  make  the 
declaration  conformable  to  the  copy  of  the 
summons  served  upon  the  defendant. 

Mr.  N.  Hill,  Jr.,  contra. 

By  the  Court,  Nelson,  Ch.  J.  The  statute 
does  not  require  that  the  property  should  be 
specified  in  the  summons;  2  R.  S.,  524,  sec.  9; 
Cutler  v.  Rathbone,  1  Hill, 204;  and  the  descrip- 
tion of  it  contained  in  the  one  delivered  in  this 
case  may,  therefore,  be  rejected  as  surplusage. 
There  is,  then,  no  irregularity  on  the  face  of 
the  papers. 

The  return  of  the  coroner  shows  that  only  a 
part  of  the  goods  described  in  the  writ  wa& 
taken  and  delivered  to  the  plaintiff;  but  this- 
will  not  prevent  him  from  proceeding  in  re- 
spect to  the  whole  of  the  property,  as  we  held 
in  the  recent  case  of  Snow  v.  Roy,  22  Wend., 
602. 

Motion  dented. 


BRIGGS  v.  ALLEN  ET  AL. 

Pleading  and  Practice — Costs — Statute — Libel. 

The  Statute  2  R.  S.,  617,  sec.  26.  giving  costs  to  a 
defendant  where  one  or  more  of  several  issues  are 
determined  in  his  favor,  and  the  others  in  favor  of 
the  plaintiff,  applies  only  to  cases  in  which  a  verdict 
is  actually  rendered  for  the  defendant. 

Accordingly,  where  the  declaration  in  an  action 
for  libel  contained  five  counts,  the  third  relating 
exclusively  to  a  charge  of  malpractice  by  the  plaint- 
iff as  a  physician  and  surgeon,  and  most  of  the  oth- 
ers relating  to  the  same  charge  in  connection  with 
other  libelous  matter,  to  the  whole  of  which  the  de- 
fendant pleaded  the  general  issue,  accompanied  by 
a  notice  of  justification  as  to  the  charge  of  malprac- 
tice ;  and,  on  the  trial,  the  plaintiff  expressly 
waived  all  claim  for  damages  on  account  of  such 
charge,  so  that  the  defendant  was  precluded  from 
giving  evidence  under  his  notice,  and  the  plaintiff 
obtained  a  general  verdict;  held,  that  inasmuch  as 
no  separate  verdict  was  rendered  for  the  defendant, 
he  was  not  entitled  to  the  costs  of  the  issue  upon 
the  third  count. 

Independently  of  the  above  statute,  the  only  con- 
sequence of  a  discontinuance  asto*one  count  [*S3» 
or  part  of  a  count,  is  to  deprive  the  plaintiff  of  costs 
upon  the  matters  thus  discontinued.  Per  Nelson. 
Ch.  J. 

Citations-2  R.  S.,  612,  sec.  27.  sub.  2, 2d  ed. ;  2  Tidd, 
888 ;  2  Arch.,  281  ;  16  East,  129. 

COSTS.  The  action  was  for  a  libel  upon 
Briggs,  imputing  to  him  various  instances 
of  misconduct  and,  among  others,  malpractice 
as  physician  and  surgeon  for  the  Auburn  Slate 
Prison,  in  the  case  of  one  Van  Eck,  a  prisoner. 
The  declaration  contained  five  counts,  the 
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third  of  which  related  exclusively  to  the  charge 
of  malpractice.  Most  of  the  remaining  counts 
related  to  that  charge  also,  but  connected  it 
with  others,  sufficient  in  themselves  to  sustain 
the  action.  The  defendants  pleaded  the  gen- 
eral issue,  and  gave  notice  that  they  would 
prove  the  truth  of  what  was  alleged  in  the  li- 
bel respecting  the  malpractice  in  the  case  of 
Van  Eck.  On  the  trial,  the  plaintiff's  counsel 
expressly  waived  all  claim  to  damages  upon 
the  third  count,  and  for  everything  contained 
in  the  libel  relating  to  the  case  of  Van  Eck; 
in  consequence  of  which  the  defendants  were 
prohibited  from  giving  evidence  to  support 
their  notice  of  justification.  The  defendants 
did  not  ask  for  a  verdict  in  their  favor  on  the 
third  count,  and  a  general  verdict  was  ren- 
dered for  the  plaintiff  of  $300. 

Mr.  J.  How,  for  the  defendants,  now 
moved  that  they  be  allowed  their  costs  of  de- 
fense in  relation  to  the  third  count.  He  read 
affidavits  showing  the  above  among  other  facts, 
and  that  the  defendants  had  subpoenaed  many 
witnesses,  who  were  in  attendance  at  the  trial, 
for  the  purpose  of  supporting  the  notice  of  jus- 
tification. 

Mr.  W.  T.  Worden,  contra. 

By  the  Court,  Nelson,  Oh.  J.  The  case  is 
not  within  the  statute.  2  R.  S.,  512,  sec.  27, 
sub.  2,  2d  ed.  The  provision  contemplates  a 
verdict  for  the  defendant  on  the  separate 
count  before  he  is  entitled  to  costs  against  the 
plaintiff.  Independently  of  this  section,  the 
54O*]  only  consequence  of  a  nolle  prosequi  *as 
to  one  count  or  part  of  a  count  in  a  declara- 
tion, is  to  deprive  the  plaintiff  of  costs  upon 
the  matters  thus  discontinued.  2  Tidd,  888; 
2  Arch.,  281;  Hubbard  v.  Biggs,  16  East,  129. 

Motion  denied.(a) 

Explained— 30  Hun,  226. 
Cited  in— 2  Abb.  Pr.,  461. 

(a)  See,  People  v.  Feeter,  12  Wend.,  480;  Willis  v. 
Bailey,  19  Johns.,  268. 


PORTER  v.  MANN. 

An  affidavit  to  change  venue  stated  that  without 
the  testimony  of  each  and  every  of  the  witnesses  the 
defendant  could  not  safely  proceed  to  the  trial  with- 
out adding  the  words,  of  this  cause;"  yet,  held 
sufficient. 

MR.  O.  Allen  moved  to  change  the  venue 
in  this  cause  on  an  affidavit  of  the  defend- 
ant that  the  witnesses  were  each  and  every  of 
them  material,  etc.,  and  that  without  the  tes- 
timony of  each  and  every  of  them  he  could 
not  safely  proceed  to  the  trial. 

Mr.  D.  Burwell,  for  the  plaintiff,  objected 
that  the  affidavit  was  insufficient  in  not  stat- 
ing that  the  defendant  could  not  safely  pro 
ceed  to  the  trial  of  this  cause.  But, 

Bronson,  J.,  held  the  affidavit  to  be  suffi- 
cient, saying,  that  the  word  "  trial"  must  be 
understood  as  referring  to  the  cause  in  which 
the  affidavit  was  made. 

Motion  granted.(a) 

(a)  As  to  the  requisites  of  an  affidavit  to  change 
venue,  see  the  note  to  Brittan  v.  Peabody,  ante,  pp. 
64-66. 
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*VAN  HOVENBURGH  v.  CASE.[*541 
Taxation  of  Costs— Attorney's  Fees — Statutes. 

Where  proceedings  instituted  under  the  3d  section 
of  the  Non-Imprisonment  Act,  Sees.  L.,  1831,  p.  396, 
are  dismissed,  the  costs,  fees  and  expenses  for  which 
the  plaintiff  is  liable  to  the  defendant  can  in  no  case 
be  taxed  at  a  sum  exceeding  $10. 

The  statute  regulating  the  fees  of  attorneys  ap- 
plies only  to  suits  in  courts  of  record ;  and  hence, 
such  fees  are  not  allowable  for  conducting  summa- 
ry proceedings  before  particular  officers.  Per  Nel- 
son, Ch.  J. 

Citations— Laws,  1831,  p.  401,  sec.  22 ;  1  R.  S.,  812, 
sec.  22.  3d  ed.;  Laws,  1838,  p.  97,  sec  3 ;  2  K.  8.,  526, 
sec.  18 ;  528,  sec.  27 ;  Laws,  1840,  p.  327.  sec.  1,  et  seq. 

TAXATION  of  costs.  In  July,  1842,  Van 
1  Hovenburgh  sued  Case  in  this  court,  on  a 
demand  arising  upon  contract  amounting  to 
upwards  of  $50.  After  the  commencement  of 
the  suit,  proceedings  were  instituted  against 
the  defendant  before  the  Recorder  of  Schenec- 
tady,  under  the  "Act  to  Abolish  Imprison- 
ment for  Debt,"  etc.;  Sess.  L.  1831,  p.  396. 
sees.  3-10;  and,  after  a  hearing  before  that  of- 
ficer, the  complaint  was  dismissed.  The  de- 
fendant thereupon  procurred  his  costs  to  be 
taxed  as  follows:  Attorney's  fees,  $10.  Wit- 
nesses' fees  and  fees  for  serving  subpoena, 
$17.47.  Recorder's  fees,  $24.37.  The  plaint- 
iff now  moved  for  a  re  taxation. 

Messrs.  Cochran  and  Rathbun,  for  the 
motion. 

Mr.  P.  Potter,  contra. 

By  the  Court,  Nelson,  Ch.  J.  The  Non-Im- 
prisonment Act  declares  that  where  the  com- 
plaint is  dismissed,  the  party  making  it  "  shall 
be  liable  for  all  fees  to  officers,  and  for  all  costs 
and  expenses  which  the  defendant  shall  have 
incurred."  Sess.  L.  of  1831,  p.  401,  sec.  22;  1 
R.  S.,  812,  sec.  22,  2d  ed.  By  a  subsequent 
Act,  Sess.  L.  of  1838,  p.  97,  sec.  3,  it  is  pro- 
vided that,  "The  costs,  fees  and  expenses, 
etc.,  shall  in  all  cases  be  made  out  by  stat- 
ing the  particular  charges,  and  be  taxed  by 
the  officer  before  whom  such  proceedings  shall 
be  had;  but  no  counsel,  retaining  or  trial  fee, 
shall  be  allowed  either  party;  *nor  shall  [*542 
the  costs  in  any  case  [to]  be  taxed  against  the 
opposite  party  exceed  the  sum  of  ten  dollars 
where  the  demand  claimed  by  the  plaintiff 
shall  exceed  fifty  dollars,  nor  more  than  five 
dollars  where  the  demand  claimed  by  the 
plaintiff  shall  be  fifty  dollars  or  less."  Upon  a 
fair  construction  of  this  statute,  I  am  satisfied 
that,  the  aggregate  amount  of  costs  and  ex- 
penses taxable  against  the  complainant  cannot 
exceed  $10. 

It  seems  to  be  supposed  that  the  amount 
thus  limited  was  intended  to  be  confined  to  the 
fees  of  attorneys.  But  I  am  not  aware  that 
attorneys'  fees,  in  a  case  like  the  present,  can 
be  taxed,  or  that  there  is  any  law  authorizing 
such  charges.  The  fees  allowed  to  attorneys 
by  statute  are  confined  to  suits  in  courts  of  rec- 
ord. 2  R.  S.,  526,  sec.  18;  Id.,  528,  sec.  27; 
Sess.  L.  of  1840,  p.  327,  sec.  1,  et  seq.  They 
have  never  been  allowed  in  summary  proceed- 
ings before  particular  officers,  where  the  serv- 
ices of  an  attorney,  as  such,  are  not  necessa- 
ry, for  any  person  may  conduct  the  proceeding. 

Motion  granted.(a) 

Cited  in-5  How.  Pr.,  22. 


(a)  See,  Potter  v.  Richards,  10  Wend.,  607. 
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Right  of  Judgment  Creditor  to  Redeem  Lands — 
Sheriff's  Sale. 

To  entitle  a  judgment  creditor  to  redeem  lands 
from  a  purchaser  at  a  sheriff's  sale,  the  judgment  in 
virtue  of  which  the  right  of  redeeming  is  claimed 
must  be  against  the  defendant  in  the  writ  under 
which  the  sale  took  place,  and  must  also  be  a  lien  on 
t In-  lands  sold. 

Judgments  having  been  obtained  against  R.  which 
were  a  lien  on  his  land,  he  conveyed  to  P.;  after 
which  executions  were  issued.and  the  lands  sold  by 
the  sheriff  to  W.  P.  then  conveyed  to  S.,  against 
whom  and  K.  a  judgment  was  obtained  by  M.  with- 
in fifteen  months  from  the  sheriff's  sale,  and  M. 
claimed  the  right  to  redeem  on  paying  the  amount 
of  W.'s  bid.  together  with  interest.  Held,  however, 
that  he  was  not  entitled  to  redeem. 

T>  EDEMPTION  of  lands.  Previous  to  Sep- 
Xt  teraber  26,  1840,  three  judgments  were  ob- 
543*]  tained  in  this  court  in  favor  of  *Wood 
and  others,  plaintiffs.against  Ramsdell, defend- 
ant, which  judgments  were  docketed  and  be- 
came liens  on  the  defendant's  land  in  Genesee 
County.  On  the  day  above  mentioned,  Rams- 
dell  conveyed  the  said  land  to  Pringle  & 
Moore,  and  January  9,  thereafter,  it  was  sold 
by  the  sheriff  under  executions  issued  upon  the 
said  judgments,  to  the  plaintiffs  therein.  April 
1,  following,  Pringle  &  Moore  sold  a  part  of 
the  land  to  Rose;  and,  January  6,  1842,  Mai- 
lory  obtained  a  judgment  against  Rose  and 
Ramsdell  before  a  justice  of  the  peace,  and 
procured  the  same  to  be  docketed  on  the  next 
day  after  its  rendition.  By  virtue  of  this  judg- 
ment, Mallory  claimed  to  redeem  the  land 
from  the  sale  under  the  execution,  and,  April 
9,  1842,  paid  to  the  sheriff  the  amount  for 
which  it  had  been  sold,  with  interest.  The 
sheriff  thereupon  executed  a  deed  to  Mallory, 
as  a  redeeming  creditor,  and  refused,  after  the 
expiration  of  fifteen  months  from  the  day  of 
sale,  to  execute  a  deed  to  the  plaintiffs  in  the 
execution.  This  motion  was,  therefore,  made 
in  their  behalf  for  a  mandamus  to  compel  the 
sheriff  to  execute  and  deliver  such  deed. 

Messrs.  Dibble  and  Martindale,  for  the 

relators.  The  judgment  under  which  a  cred- 
itor may  redeem  must  possess  two  qualities, 
viz.:  1.  It  should  be  a  lien  on  the  land;  and 2. 
It  should  be  against  the  execution  debtor.  2 
R.  S.,  371.  sec.  51.  Mallory's  judgment  had 
neither  of  these  requisites.  Ramsdell  was  a 
defendant  in  it,  but  it  was  not  a  lien  on  the 
land  as  against  him,  for  he  had  conveyed  to 
Pringle  and  Wood  before  the  judgment  was 
obtained.  And  although  as  against  Rose  the 
judgment  was  a  lien  on  that  part  of  the  land 
which  had  been  previously  conveyed  to  him, 
yet  he  was  not  the  individual  igainst  whom 
the  execution  issued  under  which  the  sale  took 
place.  Mallory  was  not,  therefore,  in  a  posi- 
tion which  should  enable  him  to  redeem  as  a 
creditor  of  either  Ramsdell  or  Rose. 
Mr.  B.  Pringle,  contra. 

544*]  *By  the  Court,  Nelson,  Cli.  J.  I  am 
of  opinion  the  counsel  for  the  relators  are  right 
in  their  exposition  of  the  statute,  and  the  mo- 
tion must,  therefore,  be  granted. 

Ordered  accordingly. 
Explained— 3  Denio,  539. 
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Sale  of  Lands  under  Execution — Right  to  Re 
deem. 

A  person  under  whose  execution  lands  have  been 
sold  is  not  authorized  to  redeem  in  virtue  of  the 
judgment  on  which  the  execution  issued  either 
from  the  purchaser  or  a  creditor;  and  this,  though 
no  part  of  the  proceeds  of  the  sale  were  realized 
upon  his  execution,  but  were  wholly  exhausted  by 
other  and  prior  executions  under  which  the  proper- 
ty was  sold  at  the  same  time. 

Citation— 2  R.  8.,  373,  sec.  68. 

REDEMPTION  of  lands.  December  30, 
.IX  1840,  two  lots  of  land  belonging  to  W. 
&  M.  R.  Prince  were  sold  by  the  sheriff  of 
Queens  Co.  on  six  writs  of  fi.  fa.  The  lots 
were  sold  separately,  and  were  both  bid  off  by 
Peck,  and  two  others.  On  payment  of  the  pur- 
chase money  the  sheriff  executed  a  certificate 
of  sale  in  the  usual  form,  describing  the  exe- 
cutions on  which  the  lots  were  sold  as  follows: 
four  in  favor  of  the  N.  Y.  Dry  Dock  Co. 
against  W.  &  M.  R.  Prince,  tested  in  May, 
1839,  "being  the  oldest  and  first  in  hand;" 
one  in  favor  of  the  Hartford  and  N.  H.  R.  R. 
Co.,  against  the  same  defendants,  tested  in 
July,  1839,  and  one  in  favor  of  the  Branch 
Bank  of  the  State  of  Alabama.against  the  same 
defendants,  tested  November  4,  1839.  The 
lands  were  sold  for  a  sum  less  than  the  amount 
of  the  judgments  in  favor  of  the  Dry  Dock 
Co.  November  15,  1839,  Paddock  obtained  a 
judgment  against  the  same  defendants,  and, 
March  30,  1842,  the  land  not  having  beeu  re- 
deemed within  a  year  from  the  sale,  he  paid  to 
the  sheriff  the  amount  of  the  purchase  money 
received  by  him  from  Peck  and  others,  with 
interest,  *and  claimed  to  be  entitled  to  [*545 
a  deed  of  the  land.  The  judgment  in  favor  of 
the  Hartford  and  N.  H.  R.  R.  Co.,  which  was 
recovered  in  July.  1889,  was  assigned  to  Peck 
and  others  (the  purchasers)  before  the  month 
of  October,  1840;  and,  on  the  same  day  that 
Paddock  made  the  aforesaid  payment  to  the 
sheriff.  Peck  and  others,  as  such  assignees,  re- 
funded the  same,  and  insisted  that  the  sheriff 
was  bound  to  execute  to  them  a  deed  of  the 
lands  sold  by  him  in  virtue  of  the  said  execu- 
tions. The  sheriff  declined  executing  a  deed 
to  either  Paddock  or  the  purchasers,  beine  in 
doubt  as  to  who  was  entitled  thereto.  This 
motion  was,  therefore,  made,  in  behalf  of  Pad- 
dock, for  a  mandamus  to  compel  the  sheriff  to 
execute  a  deed  to  him. 

Messrs.  Edmonds  and  Buckham,  for  the 
motion. 

Mr.  C.  V.  S.  Kane,  contra. 

By  the  Court,  Nelson,  Ch.  J.  As  the  judg- 
ment of  which  Peck  and  others  are  assignees 
is  older  than  the  one  in  favor  of  Paddock,  the 
former  would  be  entitled  to  a  deed  from  the 
sheriff  were  it  not  that  their  execution  is  one 
of  those  under  which  the  sale  was  made.  The 
statute  provides,  that  "The  plaintiff  under 
whose  execution  any  real  estate  shall  have  been 
sold,  shall  not  be  authorized  to  acquire  the 
title  of  the  original  purchaser,  or  of  any  cred- 
itor, to  the  premises  so  sold  by  virtue  of  the 
decree  or  judgment  on  which  such  execution 
issued."  2  R.  S.,  373,  sec.  58.  It  is  insisted  in 
behalf  of  the  assignees  of  the  judgment,  that 
their  right  to  a  deed  is  not  affected  by  the  stat- 
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ute,  inasmuch  as  no  part  of  the  purchase 
money  was  applied  on  their  judgment.  But 
the  statute  is  explicit,  and  contains  no  excep- 
tion in  favor  of  such  a  case.  In  order  to  have 
secured  the  payment  of  the  judgment,  the 
purchasers  should  have  bid  more  for  the  land; 
or,  if  they  had  desired  a  deed  from  the  sheriff, 
they  should  have  withdrawn  their  execution 
546*]  * before  the  sale,  and  thus  put  them- 
selves in  a  situation  to  demand  the  deed  on  re- 
funding the  purchase  money  paid  by  a  junior 
judgment  creditor. 
Motion  granted. 
Cited  in-4  Denio,  139 ;  7  Barb.,  350 ;  13  How.  Pr.,  11. 


DOCKSTADER  v.  SAMMONS. 

Double  Costs. 

Though  a  public  officer  against  whom  a  judgment 
has  been  obtained  for  an  act  done  by  virtue  of  his 
office  brings  error  and  reverses  the  judgment,  he  is 
not  entitled  to  double  costs  upon  the  writ  of  error. 

Citation— 2  R.  S..  617,  sec.  24. 

DOUBLE  costs.  Dockstader,  a  constable, 
having  taken  certain  goods  in  execution, 
Sammons  brought  replevin  for  them  in  the 
Montgomery  C.  P.,  and  recovered  judgment. 
Dockstader  sued  out  a  writ  of  error,  where 
upon  this  court  reversed  the  judgment ;  and 
now, 

Mr.  S.  Stevens,  for  the  plaintiff  in  error, 
moved  for  double  costs  upon  the  writ  of  error, 
on  the  ground  that  the  suit  was  for  an  act  done 
by  the  plaintiff  in  error  (the  defendant  below) 
in  virtue  of  his  office  as  constable. 

Mr.  N.  Hill,  Jr.,  contra. 

Cowen,  J.  I  am  of  opinion  that  the  statute 
relating  to  double  costs  in  suits  against  public 
officers,  2  R.  S.,  617,  sec.  24,  sub.  1,  does  not 
apply  to  a  case  of  this  kind.  The  provision  is, 
that  double  costs  may  be  recovered  by  the  de- 
fendant, where  judgment  is  rendered  in  his 
favor  upon  verdict,  demurrer,  writ  of  error, 
etc.  Here  the  plaintiff  in  error,  not  the  de- 
fendant, asks  for  double  costs.  My  recollection 
is  that  this  question  was  passed  upon  by  the 
court  some  time  ago. 

Mr.  J.  W.  Jenkins,  ut  amicm  curias,  ob- 
547*]  served,  that  a  similar  *motion  was  made 
in  the  case  of  Harp  v.  Stuart  about  three  years 
since,  and  denied. 

Cowen,  J.  That  is  probably  the  case  to 
which  I  referred.  I  think  it  was  submitted  to 
all  the  judges  in  consultation,  and  that  we 
concurred  in  denying  the  motion  for  the  reasons 
already  stated. 

Motion  denied. 

Explained— 18  How.  Pr..  468. 

Cited  in— 6  How.  Pr.,  254 ;  9  How.  Pr.,  82. 


BARBER 

THE   WEST  STOCKBRIDGE  R.  R.  COM- 
PANY. 

Taxation  of  Costs. 

A  charge  for  drawing  and  copying  a  bill  of  par- 
ticulars is  not  taxable  in  suits  commenced  since  the 
Act  of  May  14, 1840. 
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So  as  to  a  charge  for  a  copy  of  the  pleadings  to  be 
used  by  referees,  the  cause  having  been  referred. 

Citation— Laws,  1840,  p.  327. 

T)  E-TAXATION  of  costs.  The  suit  was  com- 
.IX  menced  after  the  Act  of  May  14,  1840, 
Sess.  L.  1840,  p.  327,  went  into  effect,  and  the 
plaintiff  obtained  a  report  of  referees  in  his 
favor.  The  following  items  were  charged  and 
allowed  by  the  taxing  officer,  viz.:  "Dr.  bill 
of  particulars,  delivered  in  pursuance  of  a 
judge's  order,  $2.50  ;  two  copies,  $3.00  ;  copy 
pleadings  for  referees,  $3.00."  The  defend- 
ant's counsel  having  objected  before  the  officer 
to  the  allowance  of  these  charges,  now  moved 
for  a  re  taxation. 

Mr.  M.  T.  Reynolds,  for  the  motion. 

Mr.  N.  Hill,  Jr.,  contra. 

By  the  Court,  Cowen,  J.  We  think  the 
charges  objected  to  were  improperly  allowed 
by  the  taxing  officer.  The  Act  of  1840,  Sess. 
L.  of  1840,  p.  327,  contains  no  provision  allow- 
ing compensation  for  such  services. 

Motion  granted. 


*WOOD  0.  CROWNER.      [*548 

Affidavit  to  Move  for  Reference. 

An  affidavit  on  which  to  move  for  a  reference, 
must,  in  general,  be  made  by  the  party,  and  not  the 
attorney. 

.  Otherwise,  if  a  sufficient  excuse  appear  for  dis- 
pensing with  the  affidavit  of  the  party.    Semble. 

MR.  B.  R.  Wood,  for  the  plaintiff,  moved 
for  a  reference  on  an  affidavit  sufficient  in 
all  respects  except  that  it  was  sworn  to  by  the 
attorney,  and  furnished  no  reason  why  it  was 
not  made  by  the  party.     Whereupon, 

Mr.  D.  Burwell,  contra,  objected  that  the 
affidavit  was  insufficient. 

By  the  Court,  Cowen,  J.  The  affidavit 
should  have  been  made  by  the  plain-tiff,  or  a 
sufficient  excuse  given  for  the  omission.  The 
motion  must  be  denied. 

Ordered  accordingly  .(a) 

Cited  in— 13  How.  Pr.,  352 ;  28  How.  Pr.,  290. 

(a)  As  to  affidavits  on  which  to  move  for  or  oppose 
a  change  of  venue,  see  the  note  to  Brittan  v.  Pea- 
body,  ante,  p.  64,  pi.  4 ;  p.  69,  pi.  9.  And  see  Bird  v. 
Moore,  3  Hill,  447.  as  to  affidavits  on  which  to  move 
for  judgment  as  in  case  of  nonsuit. 


*MILLS  v.  LEE  ET  AL.      [*549 

In  actions  ex  contract™,  a  separate  verdict  in  favor 
of  one  of  several  defendants,  though  grounded  on 
his  discharge  as  a  bankrupt,  will  not  render  him 
competent  to  testify  for  his  co-defendants. 

Citation-3  Hill,  106, 107. 

MOTION  to  set  aside  inquest  and  subsequent 
proceedings.  Mills  sued  Wells,  N.  P.  Lee 
and  W.  M.  Lee  on  a  promissory  note.  Wells 
and  N.  P.  Lee  pleaded  non  assumpsit,  and  the 
latter  gave  notice  of  his  discharge  as  a  bank- 
rupt since  the  making  of  the  note.  W.  M.  Lee 
suffered  default  to  be  entered  against  him  for 
want  of  a  plea.  At  the  circuit,  Wells  moved 
to  put  off  the  trial  of  the  cause  on  an  affidavit 
that  his  co  defendant,  N.  P.  Lee,  was  a  mate- 
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rial  witness,  etc.,  that  he  was  absent  from  the 
State,  and  that  he  had  been  discharged  as  a 
bankrupt.  The  judge  denied  the  motion,  for 
the  reason  that  N.  P.  Lee  if  present,  could  not 
be  used  as  a  witness  for  his  co-defendant,  and 
Hi  at  even  a  verdict  in  his  favor  grounded  on 
his  bankrupt  discharge  would  not  render  him 
competent.  No  affidavit  of  merits  having  been 
filed,  an  inquest  was  taken  against  Wells, 
which  he  now  moved  to  set  aside. 

Mr.  S.  Stevens,  for  the  motion. 

Mr.  S.  J.  Cowen,  contra. 

By  the  Court,  Cowen,  J.  The  judge  was 
clearly  right  in  refusing  to  postpone  the  cause. 
There  can  be  no  doubt  that,  in  actions  ex  con- 
trnctu,  a  verdict  in  favor  of  one  of  several  de- 
fendants, though  on  the  ground  of  bank- 
ruptcy, will  not  render  him  a  competent  wit- 
ness for  his  co  defendant.  3  Hill,  106,  107,  n., 
and  cases  cited. 

Cited  in— 3  N.  Y.,  491 ;  11  Barb.,  479;  12  Barb.,  365. 


55O*]     *COWLE8  v.  COSTER. 

Where  a  replication  was  filed  and  served,  to  which 
the  defendant  interposed  a  rejoinder;  held,  that  the 
plaintiff  had  no  right  to  file  and  serve  an  amended 
replication  of  course,  and  that,  having  done  so,  the 
defendant  might  treat  it  as  a  nullity. 

AMENDMENT.  The  plaintiff  filed  and 
-iJL  served  a  copy  of  his  replication  October 
11  last,  with  notice  to  rejoin.  The  defendant 
rejoined  November  21.  Nearly  two  months 
after,  the  plaintiff  filed  and  served  an  amend- 
ed replication  as  of  course,  with  notice  to  re- 
join. This  the  defendant's  attorney  refused  to 
receive;  and  a  motion  was  now  made  to  set  it 
aside  as  irregular,  on  the  ground  that,  by  the 
23d  Rule  authorizing  amendments  of  course, 
no  pleading  subsequent  to  the  declaration  is 
thus  amendable  after  it  has  been  answered. 

.'//•.  H.  H.  Martin,  tor  the  motion,  cited 
Bleecker  v.  Bellinger,  11  Wend.,  179. 

,  contra,  cited  Grab.  Pr.,  657,  2d  ed. 

By  the  Court,  Cowen,  J.  The  23d  Rule  is 
that,  after  plea,  either  party  may,  before  de- 
fault for  not  answering  shall  be  entered,  amend 
the  pleading  to  be  answered.  The  rule  does 
not  extend  to  a  pleading  already  answered. 
But  there  was  no  need  of  this  motion.  The 
course  for  the  defendant  was  to  treat  the 
amended  replication  as  a  nullity. 

Motion  denied. 

Cited  in-5  How.  Pr..  304;  Co.  R.  N.  8.,  29. 


551*]   *HUGHES  e.  BY  WATER. 

Arbitration — Submission— Bond— Stipulation  for 
Entry  of  Judgment — Practice. 

Where  a  bond  of  submission  to  arbitrators  con- 
tained a  stipulation  that,  in  case  the  award  was  not 
paid  or  fulfilled,  judgment  for  the  penalty  of  the 
bond  might  be  forthwith  entered  up  in  the  Supreme 
Court ;  held,  that  the  prevailing  party  was  at  liber- 
ty to  perfect  judgment  in  vacation  immediately 
after  the  award,  without  a  special  motion  to  the 
court. 

Citations— 17  Johns..  461;  12  Wend.,  212;  1  R.  L., 
501,  sec.  6;  2  R.  8.,  283,  sec.  10.  2d  ed. 


JUDGMENT  on  award.  The  parties  signed 
u  and  sealed  a  general  submission  of  their 
differences  to  three  arbitrators,  who  made  an 
award  in  favor  of  Hughes.  Upon  this,  judg- 
ment was  immediately  perfected  in  vacation 
(a  rule  of  course  being  entered),  pursuant  to 
the  following  stipulation  contained  in  the  in- 
strument of  submission  :  "  It  is  hereby  mut- 
ually agreed  that,  in  case  the  said  award  is 
not  paid  or  fulfilled  according  to  the  terms  of 
this  agreement,  by  the  person  who  shall  be 
bound  to  pay  or  perform  the  said  award,  a 
judgment  in  the  Supreme  Court  of  judicature 
of  the  people  of  the  State  of  New  York,  for 
the  above  penalty  of  $200.  shall  be  forthwith 
entered  up;  and  that  an  execution  holding  the 
body  of  the  defendant,  in  case  he  has  not  per- 
sonal property  sufficient  to  satisfy  said  award, 
shall  be  forthwith  issued  on  said  judgment." 

Mr.  W.  M.  Allen,  for  the  defendant,  moved 
to  set  aside  the  award  and  subsequent  proceed- 
ings on  affidavits  detailing  the  above  facts  and 
others,  tending,  as  he  urged,  to  impeach  the 
proceedings  of  the  arbitrators.  He  insisted, 
especially,  that  no  judgment  could  be  entered 
except  on  motion,  pursuant  to  the  provisions 
of  2  R.  S.,  447,  448,  sees.  9,  14, 2d  ed.  He  cited 
Anonymous,  5  Wend.,  102;  Anonymous,  6  Id., 
520;  Wells  v.  Lain,  15  Id.,  99,  103;  Farrington 
v.  Hamblin,  12  Id.,  212  ;  Emmet  v.  Hovt  17 
Id.,  410. 

Mr.  W.  P.  Allen,  contra,  insisted  that  the 
affidavits  failed  to  impeach  the  award  on  the 
merits;  and  to  this, 

*Cowen,  J.,  agreed,  and  said  the  [*552 
only  question  fairly  arising  in  the  case  was  as 
to  the  regularity  of  the  judgment. 

On  this  question  the  counsel  cited  Farring- 
ton v.  Hamblin,  12  Wend.,  212;  Yates  v.  Rus- 
sell, 17  Johns.,  461,  465. 

By  the  Court,  Cowen,  J.  If  a  party  will 
confess  a  judgment  upon  an  award  or  any  oth- 
er instrument,  or  will  authorize  another  to  do 
so  in  his  name,  I  know  of  nothing  either  in  the 
common  or  statute  law  to  disable  him.  Judg- 
ments are  every  day  entered  on  warrants  of  at- 
torney without  special  motion,  and  the  stipu- 
lation in  this  instrument  of  submission  is  the 
same  thing  as  if  it  had  expressly  authorized 
the  entry  of  judgment  by  an  attorney.  It  is 
virtually  saying  to  the  plaintiff:  "If  the  award 
be  against  me,  I  waive  my  right  to  insist  on  a 
special  motion."  The  statute  requiring  that 
step  was  for  the  defendant's  benefit;  and  he 
might,  therefore,  waive  it.  An  agreement  to 
arbitrate  discontinues  a  cause.  Yet  the  de- 
fendant may  confess  judgment  upon  the  award; 
and  shall  not  then  be  heard  to  allege  irregular- 
ity. Consent  that  judgment  should  be  entered 
was  held  to  bind  him  in  Yates  v.  RuweU.  17 
Johns.,  461,  and  Farrington  v.  Hamblin,  12 
Wend. ,  212.  These  cases  were  no  more  than 
the  present — a  consent  that  judgment  should 
follow  the  award.  This  consent  derived  no 
no  strength  from  the  fact  that  suits  had  been 
brought;  for  the  proceeding  was  out  of  the 
cause.  Such  consent  is  an  authority  to  do 
whatever  is  necessary  to  effect  the  object  of 
the  stipulation;  among  other  things,  to  appear 
for  the  defendant,  or  retain  an  attorney  to  ap- 
pear for  him.  He  thus  gives  jurisdiction  over 
his  person  without  formal  process;  and  the 
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-court  already  has,  by  law,  jurisdiction  of  the 
subject-matter.  I  am  aware  of  no  rule  disa- 
bling a  man  to  provide  that  judgment  may  be 
entered  on  a  cause  of  action  to  arise  infuturo, 
.any  more  than  upon  a  cause  subsisting  at  the 
time. 

Again ;  the  plaintiff  is  authorized  to  take  his 
553*]  judgment  by  the  *defendant's  own 
agreement,  who  should,  therefore,  he  holden 
estopped  to  question  it.  He  has  led  the  plaint 
iff  to  rely  on  a  judgment  of  course,  and  the 
latter  may  be  injured;  indeed  must  be,  to  a 
-certain  extent,  if  we  set  the  judgment  aside. 
The  cases  I  have  cited  therefore  held  the  de- 
fendants to  the  judgment  on  the  ground  of  es- 
toppel, among  other  grounds.  This  was  es- 
pecially adverted  to  in  Tates  v.  Russell. 

I  am  aware  that  another  statute  has  mani- 
fested some  degree  of  jealousy  against  sum- 
mary confessions  of  judgment,  by  requiring 
that  the  warrant  should  be  on  a  separate  sheet; 
1  R.  L.,  501,  sec.  5;  2  R.  S.,  283,  sec.  10,  2d 
•ed.;  but  this  proceeding  is  not  questioned  upon 
that  statute,  nor  was  it  deemed  applicable  in 
the  cases  cited.  The  case  is  not  one  of  a  gen- 
eral warrant  of  attorney,  but  comes  under  the 
head  of  arbitration  and  judgment — a  statute 
mode  of  determining  controversies  with  the 
same  effect  as  an  ordinary  suit.  Strictly,  it 
must  be  carried  on  in  a  prescribed  form; 
among  others,  a  motion  in  court.  So  in  ordi- 
nary suits,  certain  formalities  are  necessary; 
but"  the  defendant  may  waive  any  of  them, 
even  the  most  important,  a  trial  for  instance; 
and,  by  himself  or  another  duly  authorized, 
consent  to  the  judgment  in  a  form  less  cau 
tious.  No  rule  of  general  policy  forbids  it 
more  in  the  amicable  suit  by  arbitration  than 
in  any  other. 

Motion  denied. 

Changed  by  Code— 49  Barb-,  356 :  3  Abb.  N.  S.,  150. 
Cited  in— 2  Wall..  133;  11  Minn.,  99. 


554*]  *GOULD  ET  AL.  v.  ROOT  ET  AL. 

Practice — After  Revocation  of  Order  of  Judge  or 
Commissioner,  a  New  Application  Is  Irregular 
— Cannot,  However,  Be  Treated  as  a  Nullity — 
Remedy — Order  to  Stay  Proceedings  before  Ref- 
erees. 

If  an  order  'of  a  judge  or  commissioner  be  revoked 
by  him,  a  subsequent  application  to  another  com- 
missioner, in  reference  to  the  same  matter,  and  in 
the  same  stage  of  the  proceedings,  is  irregular ;  for 
a  revocation  is  in  effect  the  same  thing  as  an  orig- 
inal refusal. 

The  order  of  a  judge  or  commissioner  cannot  be 
treated  as  a  nullity  on  the  mere  ground  of  its  hav- 
ing been  improperly  or  even  fraudulently  obtained  ; 
the  remedy  of  the  party  in  such  case  being  by  ap- 
peal, motion  to  supersede,  application  to  revoke, 
etc. 

After  notice  of  hearing  before  referees  had  been 
given  by  the  plaintiff,  the  defendant  obtained  an 
order  staying  proceedings  till  a  motion  for  a  com- 
mission could  be  made  to  a  circuit  judge:  the  motion 
being  noticed  for  a  day  subsequent  to  that  appoint- 
ed for  the  hearing.  The  order  was  afterwards  re- 
voked, on  the  plaintiffs'  application,  and  notice 
thereof  given  to  the  defendants'  attorney,  who 
thereupon  applied  to  a  commissioner  residing  in 
another  county,  and  obtained  an  order  staying  pro- 
ceedings for  the  purpose  of  moving  the  eourt  to  set 
aside  the  order  of  revocation.  The  plaintiffs'  at- 
torney treated  the  commissioner's  order  as  a  nullity, 
proceeded  to  a  hearing  of  the  cause,  and  obtained 
a  report  in  bis  favor.  Held,  on  the  defendant's  mo- 
tion to  set  aside  the  report,  that  though  the  order 


HILL  4. 


N.  Y.  R.,  15. 


of  the  commissioner  was  irregular,  the  plaintiff  had 
no  right  to  treat  it  as  a  nullity ;  and  the  motion 
was,  therefore,  granted,  but  without  costs. 

Citations— a  R.  S.,  209,  210,  sees.  25,  26,  27, 28, 2d  ed.; 
3  Cow.,  73 ;  4  Cow.,  538 ;  1  Johns.  Cas.,  245 ;  5  Taunt., 
850;  22  Wend.,  619,  B30,  633;  4  Burr.,  2571;  1  Taunt., 
47 ;  2  Cow.,  463-464 ;  3  Hill,  455 ;  4  Hill,  56. 

MOTION,  in  behalf  of  the  defendants,  to  set 
aside  a  report  of  referees  in  favor  of  the 
plaintiffs.  The  motion  was  made  on  the  ground, 
inter  alia,  that  the  plaintiffs  had  proceeded  to 
a  hearing  and  report  contrary  to  a  commission- 
er's order  staying  proceedings.  The  venue  was 
laid  in  the  City  and  County  of  N.  Y  ,  the  de- 
fendants residing  in  Herkimer  Co.  The  cause 
was,  at  the  last  December  Special  Term,  refer- 
red to  referees  in  N.  Y.;  and  December  19  the 
plaintiffs'  attorney  gave  notice  of  hearing  for 
January  3.  December  23,  the  defendants  made 
an  affidavit  upon  which  to  move  for  a  com- 
mission January  14,  before  Gridley,  C.  Judge, 
and  obtained  an  order  from  the  first  judge  of 
Oneida  Co.,  dated  the  23d,  staying  proceedings 
till  the  motion  should  be  made.  This  being 
served  on  the  plaintiffs'  attorney,  he,  Decem- 
ber 27,  applied  *to  the  first  judge,  [*555 
who,  on  the  ground  of  laches  by  the  defend- 
ants, made  an  order  revoking  the  order  to  stay. 
On  receiving  notice  of  the  revocation,  and 
upon  an  affidavit  of  the  above  facts,  the  de- 
fendants' attorneys  applied  to  a  Supreme  Court 
Commissioner  in  Herkimer  Co.,  who,  on  De- 
cember 29,  made  an  order  staying  the  plaint- 
iffs' proceedings  until  a  motion  could  be  made 
at  the  present  term  to  set  aside  the  order  of 
revocation.  This  order  of  the  commissioner 
was  served,  with  notice  of  motion,  December 
31.  The  plaintiffs'  attorney  disregarded  the 
order  of  the  29th  as  a  nullity,  proceeded  to  a 
hearing  before  the  referees,  and  obtained  a  re- 
port, which 

Mr.  D.  Burwell  now  moved  to  set  aside 
on  the  ground  of  irregularity.  He  also  moved 
for  a  commission,  the  original  motion  for  that 
purpose  having  been  denied  by  Judge  Gridley. 
On  an  affidavit  of  merits,  he  also  moved  to  be 
let  in  on  terms  should  the  court  be  against  him 
on  the  question  of  regularity. 

Mr.  J.  W.  Jenkins,  contra. 

By  the  Court,  Gowen,  /.  Under  the  circum- 
stances, I  feel  no  inclination  to  relieve  the  de- 
fendants on  the  ground  of  merits.  Upon  the 
facts  disclosed,  I  entertain  no  doubt  that  the 
first  judge  was  right  in  revoking  the  order  to 
stay  the  proceedings;  nor  that  the  subsequent 
order  obtained  from  the  commissioner  was  ir- 
regular. The  only  question  is,  whether  it 
was  a  nullity.  The  statute  declares  that  the 
order  being  refused  in  whole  or  in  part,  no 
subsequent  application  in  reference  to  the  same 
matter  and  in  the  same  stage  of  the  proceed- 
ings shall  be  made  to  any  other  Supreme  Court 
Commissioner;  and  if  an  order  be  made  by  the 
latter,  it  shall  be  revoked  by  him  or  by  a  jus 
tice  of  this  court  or  circuit  judge,  on  due  proof 
of  the  facts.  2  R.  S.,  209,  210,  sec  27,  2d  ed. 
Section  28  forbids  a  second  application  under 
a  penalty.  To  say  that  an  order  may  be  thus 
obtained  under  pretense  of  an  appeal  from  or 
*a  motion  to  set  aside  the  order  of  rev-  [*556 
ocation,  would  let  in  the  means  of  evading  the 
statute.  A  revocation  is,  in  effect,  the  same 
thing  as  an  original  refusal. 
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Must  such  an  irregular  and  evasive  order  be 
obeyed  till  it  is  revoked  ?  Revocation  is  the 
remedy  to  which  the  statute  looks,  in  terms; 
and  there  is  great  question  whether,  in  prin- 
ciple, the  course  here  taken  was  warranted. 
The  only  cases  in  which  the  statute  authorizes 
a  total  disregard  of  the  order  are  specified  in 
the  25th  and  26th  sections.  2  R.  S.,  209,  2d 
ed.  And  I  am  not  aware  of  any  principle 
which  authorizes  a  party  to  treat  an  order  as 
a  nonentity  merely  because  a  commissioner  is 
forbidden  to  grant  it  or  a  party  is  forbidden 
to  apply  for  it.  It  may  be  said  of  every  order 
improvidently  granted  that  the  party  and  of- 
ficer have  done  what  the  law  has  forbidden. 
To  say  that  it  has  been  fraudulently  and  col- 
lusively  obtained  is  no  more.  But  to  allow  as 
a  consequence  that  it  may,  therefore,  be  disre- 
garded, would  be  letting  in  a  principle  under 
which  every  judicial  act  might  be  questioned 
collaterally.  'The  remedy  is  by  direct  proceed- 
ing, which,  in  the  case  of  orders,  is  revocation, 
appeal,  motion  to  supersede,  etc.  See,  Jack- 
son v.  Jackson,  3  Cow.,  73;  Lyon  v.  Burtis,  4 
Id.,  589;  Case  v.  ShepJierd,  1  Johns.  Cas.,  245; 
Wrightv.  Stevenson,  5  Taunt.,  850.  (See Hart 
v.  Butterfield,  3  Hill,  455.)  Until  this  is  taken, 
or  the  order  expires  by  its  own  limitation,  the 
party  must  submit  to  it.  This  we  held  in  Starr 
v.  Francis,  22  Wend.,  633,  a  case  no  way  dis- 
tinguishable from  the  present  on  principle. 
In  doing  so  we  did  but  follow  out  the  rule 
long  ago  settled  by  the  courts  at  Westminster 
Hall.  In  Rex  v.  Wilkes,  4  Burr.,  2527,  2571, 
Yates. J.,  said  :  "The  order  of  a  judge  is  sub- 
ject to  an  appeal  to  the  court;  but  if  acqui- 
esced under,  it  is  as  valid  as  any  act  of  the 
court;"  though,  to  enforce  it  by  attachment, 
it  must  first  be  made  a  rule  of  court.  He 
added  :  "The  validity  of  a  judge's  order  can 
be  impeached  in  only  two  ways;  either  by  ap- 
pealing to  the  court  to  set  it  aside,  or,  if  made 
557*]  in  vacation,  *by  applying  at  the  next 
term  to  set  aside  the  proceedings  that  have 
been  had  under  it."  Mansfield,  Ch.  J.,  in 
Wood  v.  Plant,  1  Taunt.,  47,  S.  P.  This  effect 
of  an  order,  and  the  remedy  when  it  has  been 
improperly  granted,  was  recognized  here  in 
Roosevelt  v.  Oardinier,  2  Cow.,  468.  464.  We 
often  allow  the  fraudulent  act  of  the  party  or 
his  agents,  done  for  the  purpose  of  delaying 
the  cause,  to  be  treated  as  nullities.  Anony- 
mous, 22  Wend.,  619;  Bk.  v.  Lowry,  Id.,  630. 
(See  Anonymous,  ante,  p.  56.)  But  fraud,  even 
by  the  party,  in  obtaining  a  judicial  decision, 
is  another  matter.  If  inter  olio*,  it  may  be  im- 
peached collaterally.  A  familiar  instance  is  a 
judgment  confessed  to  defraud  creditors.  But 
the  reason  for  that  has  no  application  to  any 
judicial  act,  interlocutory  or  final,  between 
parties  to  a  pending  cause.  With  regard  to 
orders  especially,  considering  the  summary 
remedies  at  hand — revocations  by  commission- 
ers, and  motions  at  the  special  terms,  which 
under  our  system  are  of  very  frequent  recur- 
rence— no  great  delay  can  in  general  arise 
from  holding  the  party  to  the  ordinary  reme- 
dy. These  orders  are  exceedingly  numerous; 
and  if  we  permit  them  to  be  disregarded  in 
the  hope  that  a  case  of  evasion  or  fraud  may 
be  shown,  parties  will  often  take  their  chance 
with  the  advantage  they  enjoy  of  an  ex  parte 
case  resting  on  opposing  affidavits.  The  gen- 
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eral  force  of  such  orders  will  be  greatly  weak- 
ened. A  new,  inconvenient  and  unsafe  mode 
of  litigation  will  be  opened.  Among  other 
things,  we  shall  be  continually  asked  to  infer 
fraud  from  the  weakness  of  the  case  made  out 
before  the  commissioner.  Such  things  are 
proper  in  the  direct  method;  but  we  cannot 
allow  that  the  party  shall  bring  an  appeal  to 
himself,  and  cast  the  onus  of  appealing  from 
his  own  decision  to  us  upon  his  adversary. 

The  motion  to  set  aside  the  report  is  granted, 
but  without  costs. 

The  motion  for  a  commission  is  also  granted; 
but  that  is  not  to  operate  as  a  stay  of  proceed- 
ings. 

Rule  accordingly. 

Explained-5  Hill,  568,  670. 

Citftd  In— 17  Barb.,  230;  5  How.  Pr.,  389;  10  How. 
Pr.,  426,  427;  32  How.  Pr.,  188  ;  2  Abb.  N.  8.,  293 ;  3 
Abb.  N.  C.,  150;  8  Daly.  109;  17  Wls.,  525. 


*Ex  PARTE  GREEN  &  BROWN.  [*558 

Poor  Laics — Duties  of  Superintendents  andOcer- 
seers — Temporary  Relief— Auditing  of  Bills. 

Superintendents  of  the  Poor  are  not  bound  to 
audit  the  accounts  of  physicians  and  others  for  serv- 
ices rendered  to  county  paupers  by  request  of  the 
Overseers  of  the  Poor  of  the  several  towns ;  and 
this,  thousrh  the  services  were  rendered  in  pursu- 
ance of  orders  for  temporary  relief. 

It  is  the  duty  of  the  overseers  to  adjust  such  ac- 
counts and  charge  them  in  their  bills  against  the 
county. 

The  employment  of  a  physician  by  the  Superin- 
tendents of  the  Poor  of  a  county  does  not  supersede 
the  right  of  the  overseers  of  the  several  towns  to 
employ  other  physicians  to  attend  county  paupers 
entitled  to  temporary  relief.  Semble ;  per  Cowen,  J. 

Citation— 1  R.  S.,  633,  636,  sec.  62. 2d  ed. 

THE  relators,  who  were  physicians,  had,  at 
the  request  of  an  Overseer  of  the  Poor  of 
the  Town  of  Little  Falls,  in  Herkimer  Co., 
rendered  professional  service  to  several  pau- 
pers, some  of  whom  were  entitled  to  temporary 
relief  pursuant  to  orders  obtained  for  that  pur- 
pose under  1  R.  S.,  633,  sec.  46,  2d  ed.  The 
distinction  between  town  and  county  poor  did 
not,  at  the  time,  exist  in  Herkimer.  The  re- 
lators presented  their  accounts  to  the  Superin- 
tendents of  the  Poor  of  the  county,  who  re- 
fused to  audit  them;  and,  as  to  some  of  them, 
would  not  receive  and  take  them  into  their 
consideration,  even  where  the  services  were 
duly  rendered  pursuant  to  the  order  of  a  jus- 
tice of  the  peace.  The  refusal  of  the  superin- 
tendents was  put  upon  the  ground  that  they 
had  themselves  employed  a  physician  to  act  in 
1  all  cases. 

Mr.  M.  T.  Reynolds,  for  the  relators, 
moved  for  a  mandamus  commanding  the  super- 
intendents to  audit. 

Mr.  D.  Burwell,  contra. 

By  tfie  Court,  Cowen,  J.  It  is  unnecessary 
to  say  whether  the  employment  of  a  physician 
by  the  superintendents  superseded  the  right  of 
the  Overseers  of  the  Poor  to  employ  other 
*physicians  in  local  cases  arising  un-  [*55J> 
der  the 46th  section  of  the  statute;  1  R.  S.,  683, 
2ded.;  though  it  strikes  me  not.  However  that 
may  be.  I  think  it  entirely  clear  that  the  super- 
intendents are  bound  to  do  no  more  under  that 
section  than  audit  the  account  of  the  overseer 
himself  against  the  county,  for  any  sum  paid 
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or  contracted  to  be  paid  by  him.  The  62d  sec- 
tion, Id.,  p.  636,  requiring  the  superintendents 
to  audit  and  allow  all  accounts  of  overseers  of 
the  poor,  justices  of  the  peace  and  all  other 
persons,  for  services  relating  to  the  support, 
relief  or  transportation  of  county  paupers,  can 
have  full  operation  without  requiring  the  audit 
and  allowance  of  accounts  in  favor  of  individ- 
uals dealing  with  the  overseers  in  the  several 
towns.  Such  accounts  may  be  very  numerous, 
and  occasionally  very  trifling;  and  it  is  peculiar- 
ly fit  that  they  should  first  be  adjusted  by  the 
overseer,  and  charged  by  him  in  general  ac- 
count. 

Motion  denied. 

Cited  in— 5  Denio,  566;  7  How.  Pr.,  258;  12  How. 
Pr.,  56. 


J.  GRAVES  e.  WOODBURY. 
J.  &  D.  GRAVES  v.  WOODBURY. 

Set-  Off  of  Judgment  Where  Parties  Are  Not  Iden- 
tical— Assignment  of  Judgment. 

If  A  recover  judgment  against  C,  and  the  latter 
obtain  judgment  against  A  and  B,  a  set-off  may  be 
ordered  on  the  application  of  A,  notwithstanding 
the  objection  that  the  parties  to  both  reeords  are 
not  identical.  Per  Cowen,  J. 

The  order  will  be  made  though  it  appear  that  the 
judgment  in  C's  favor  has  been  assigned  to  a  third 
person,  for  a  valuable  consideration,  and  without 
notice  of  the  existence  of  the  other  judgment.  Per 
Cowen,  J. 

Otherwise,  however,  if  the  right  of  set-off  did  not 
exist  at  the  time  of  the  assignment. 

Accordingly,  A  having  recovered  judgment 
against  C,  a  suit  was  commenced  by  A  and  B  against 
<T.  which  was  referred ;  and,  a  short  time  before  the 
making  of  the  referee's  report,  which  found  a  large 
balance  due  to  C,  but  after  the  referee  had  heard 
the  matter  and  C  had  ascertained  what  the  report 
would  be,  he  assigned  the  demand  to  D  for  a  valua- 
ble consideration,  and  judgment  was  duly  perfect- 
ed upon  the  report.  Held,  that  A  was  not  entitled 
to  a  set-off,  inasmuch  as  no  such  right  existed  when 
the  assignment  was  made;  the  judgment  in  C's  favor 
having  been  perfected  afterwards. 

Citations-14  Johns..  63,  75;  1  Cow.,  56,  206 ;  2 
Watts,  228,  230 ;  Mont.  Set-Off,  23 ;  10  Wend.,  615 ;  6 
Cow.,  598;  2  Dowl.  Pr.  Cas.,  157,  646;  2  Edw.  V.  Ch.,  73. 

SET-OFF  of  judgments.  In  the  first  entitled 
cause  the  plaintiff  obtained  judgment  for 
56O*J  *$1,562.75  July  2,  1838.  In  the  other 
cause,  judgment  was  rendered  for  the  defend- 
ant on  the  report  of  a  referee  for  $1,235.49 
November  7,  1842.  Jacob  and  Daniel  Graves 
were  partners,  having  a  joint  interest  in  the 
subject-matter  of  the  second  suit;  but,  before 
the  commencement  of  the  action,  the  partner- 
ship was  dissolved  under  an  agreement  that  J. 
Graves  should  take  all  the  assets  and  discharge 
all  the  debts  and  liabilities  of  the  firm.  Wood- 
bury,  the  defendant,  was  insolvent.  The  re- 
port of  the  referee  in  the  last  entitled  cause 
was  made  in  the  spring  of  1839,  the  demand 
having  been  immediately  before  assigned,  for 
a  valuable  consideration,  to  J.  O.  Pettingal.  It 
appeared  by  the  affidavit  of  J.  Graves  that  the 
assignment  to  Pettingal  was  made  after  the 
referee  had  expressed  his  opinion,  but  before 
the  signing  of  the  report.  It  did  not  appear 
when  notice  of  the  assignment  was  given  to  J. 
Graves. 

Mr.  R.  Haight,  for  J.  Graves,  moved  to 
set  off  so  much  of  the  first  judgment  as  would 
be  sufficient  to  discharge  the  other.     He  cited 
Gran.  Prac.,  347-349,  2d  ed. 
HILL  4. 


Mr.  S.  J.  Cowen,  in  behalf  of  Pettingal, 
the  assignee,  cited  Barb,  on  Set  off ,  34,  38; 
Ramsey's  Appeal,  2  Watts,  228,  230. 

By  the  Court,  Cowen,  J.  Jacob  Graves  be- 
ing creditor  in  a  judgment  against  Woodbury, 
and  debtor  in  a  judgment  recovered  by  Wood- 
bury,  presents  the  usual  case  for  a  set-off;  and 
it  is  no  objection  that  the  latter  judgment  is 
against  Jacob  Graves  and  another  jointly. 
Simson  v.  Hart,  14  Johns.,  63,  75.  and  cases 
cited.  It  is  my  duty,  therefore,  to  direct  a 
perpetual  stay  of  Woodbury's  execution  on 
Graves'  entering  satisfaction  upon  his  judg- 
ment for  so  much  as  the  judgment  against  him 
and  Daniel  Graves  amounts  to,  unless  Pettin- 
gal has  acquired  such  aright  to  the  latter  judg- 
ment as  entitles  him  to  object.  That  he  pur- 
chased and  took  an  assignment  of  this  judg- 
ment *for  a  valuable  consideration,  [*561 
even  without  notice,  would  form  no  objection, 
if  the  right  of  set  off  existed  at  the  time;  for 
an  assignee  takes  subject  to  all  equitable  as 
well  as  legal  defenses  which  can  be  urged 
against  the  assignor.  Cooper  v.  Bigalow,  1  Cow., 
56,  206.  The  case  of  Ramsey's  Appeal,  2  Watts, 
228,  230,  is  referred  to  as  holding  a  different 
rule;  but  we  must  follow  the  case  cited  from 
my  reports,  until  we  can  be  brought  to  see  that 
it  was  an  obvious  departure  from  principle. 
So  far  from  that,  it  accords  with  the  general 
doctrine.  There  is  no  pretense  here  that  Pet- 
tingal wanted  notice  of  Jacob  Graves'  judg- 
ment when  the  assignment  was  executed;  and 
if  Graves'  right  of  set  off  had  then  attached, 
as  against  the  assignor,  the  case  is  identical 
with  that  of  Cooper  v.  Bigalow. 

I  am  inclined  to  think,  however,  that,  under 
the  peculiar  circumstances  of  this  case,  no 
right  of  set-off  in  any  form  had  attached  at  the 
time  of  the  assignment.  Clearly  no  legal  right 
under  the  statute  existed,  for  the  debt  due  to 
Jacob  Graves  severally  could  not  be  allowed 
to  compensate  a  debt  due  from  him  and  anoth 
er  jointly.  Mont.  Set-off,  23.  His  own  de- 
mand alone  was  in  judgment.  Had  Wood- 
bury's been  also  in  judgment  when  he  assigned, 
a  right  to  set  off  would  have  arisen  independ- 
ently of  the  statute,  on  the  doctrine  peculiar 
to  setting  off  judgments,  under  which  the 
courts  have  not  been  exact  in  requiring  the 
mutual  debts  to  be  due  to  and  from  the  same 
number  of  persons.  The  right  thus  to  depart 
from  the  general  rule,  however,  never  arises 
till  judgment  is  actually  entered  on  both  sides. 
Here,  according  to  Jacob  Graves'  own  affida- 
vit, the  demand  against  him  and  Daniel  was 
assigned  to  Pettingal  even  before  the  referee 
had  signed  his  report  of  the  balance  due.  At 
that  time,  there  could  be  no  pretense  of  a  right 
to  move  summarily  for  the  set-off.  Bagg  v. 
Jefferson,  10  Wend.,  615  ;  People  v.  Judges  of 
Delaware  C.  P.,  6  Cow.,  598.  Though  the  ref- 
eree had  expressed  his  opinion,  neither  of  the 
parties  nor  even  the  referee  himself  was  con- 
cluded. But  it  would  have  been  the  same  thing 
if  the  report  had  been  signed.  It  was  still  open 
to  revision,  if  erroneous,  on  the  motion  of  ei- 
ther party.  It  was  but  prima facie  *ev-  [*56£ 
idence  of  the  debt,  like  the  judgment  in  6 
Cow.,  ut supra.  In  Oarrick  v.  Jones,  2  Dowl. 
Pr.  Cas.,  157,  the  party  moving  had  obtained 
a  verdict,  which  he  sought  to  set  off  against  a 
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judgment  in  favor  of  his  adversary.  The  mo 
tion  was  denied  on  the  sole  ground  that  flnal 
judgm'ent  had  not  been  obtained.  See,  also, 
John«on  v.  Lakeman,  Id.,  646. 

It  follows  that  Pettingal  purchased  a  demand 
against  which  no  right  of  set-off  existed  at  the 
time  ;  and  Graves  has  not  shown  that  he  suf- 
fered anything  for  want  of  immediate  notice  of 
the  assignment,  if  there  was  such  want  of  no- 
tice, which  he  does  not  aver.  When  Pettingal, 
some  years  after,  perfected  the  judgment,  the 
demand  then  for  the  first  time  came  into  a  shape 
which  would  have  subjected  it  to  a  set-off;  but 
then,  by  motion  only,  even  if  the  right  had 
still  continued  in  Woodbury.  Legally  and  for- 
mally it  did  continue  in  him;  but  he  had  parted 
with  all  his  equitable  right ;  nothing  existed  ; 
nothing  arose  which  could  be  objected  against 
the  Woodbury  claim  when  he  assigned  it;  and 
the  judgment  upon  which  the  set  off  is  sought 
to  be  raised,  was  equitably  in  favor  of  the  as- 
signee. In  an  equitable  sense  there  never  was 
any  judgment  in  favor  of  Woodbury  ;  there- 
fore nothing  to  which  Graves  could  oppose  his 
demand.  The  case  is,  I  think,  within  the  prin- 
ciple of  Hackett  v.  Connett,  2Edw.  V.  Ch.,  78. 
There,  the  defendant  had  a  demand  against 
the  complainant,  which  was  incapable  of  be- 
ing countervailed  by  a  set  off ,  because  such 
demand  was  unliquidated.  Pending  suit,  he 
assigned  it  to  Alcock,  who  obtained  judgment; 
whereupon  the  complainant  filed  his  bill  to 
compel  a  set  off  of  the  judgment  against  pre- 
vious decrees  for  costs  in  his  favor  on  the  dis 
missal  of  bills  filed  by  Connett.  Vice-Chan- 
cellor M'Coun  held  that  the  assignee  having 
taken  the  demand  before  any  right  to  set  off 
the  decrees  existed,  had  acquired  a  claim  para- 
mount to  that  of  the  assignor ;  and,  on  that 
ground,  denied  the  relief  prayed  for.  It  is 
true  that  notice  of  the  assignment  was,  in  that 
case,  immediately,  and  before  judgment  ob- 
tained, given  to  the  complainant.  But  the  only 
object  of  such  a  notice  is,  to  put  the  debtor  on 
5t$3*j  his  guard  *against  dealing  with  the  as- 
signor or  perhaps  obtaining  other  demands 
against  him  on  the  belief  that  he  still  continues 
the  equitable  owner.  Could  it  be  made  appar- 
ent that  Graves  has  suffered  any  injury  for 
want  of  notice,  the  question  would  be  different. 

Pettingal  seems  to  have  fairly  obtained  an 
assignment  as  an  indemnity  against  liabilities 
for  Woodbury,  amounting  to  something  near 
if  not  quite  the  balance  reported  due  from  J. 
&  D.  Graves;  and,  under  the  circumstances,  I 
think  he  is  entitled  to  collect  that  balance  by 
execution,  notwithstanding  the  cross  judgment 
in  favor  of  Jacob  Graves. 

Motion  denied. 

Commented  on— 5  Hill,  569. 

Cited  In-H.  &  D.,  113 ;  10  Paige,  376 ;  53  N.  Y.,  243 ; 
64  N.  Y.,  646 ;  91  N.  Y.,  27 ;  43  Barb..  60 ;  4  How.  Pr., 
172;  8  How.  Pr.,  320:  17  How.  Pr.,  347;  3  Abb.  Pr.,  37 ; 
«  Abb.  Pr.,  370.  n. ;  2  Abb.  N.  C.,  259 ;  2  Duer,  85 ;  4 
Leg.  Obs.,  19:  7  Leg.  Obs.,  182;  11  Leg.  Obs.,  183;  22 
Cal.,  433;  39  N.  J.  L.,  241. 


PAINE  v.  CHASE  ET  AL. 

Practice — Suit  Against  Makers  and  Indorsers — 
Severance. 

Where,  in  a  suit  against  the  maker  and  indnreers 
of  a  promissory  note,  one  of  the  defendants  suffered 
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judgment  by  default,  and  the  others  pleaded  tin- 
general  issue;  held,  that  the  plaintiff  was  not  at  lib- 
erty to  sever  as  to  the  latter  and  proceed  to  trial 
uguinst  one  only. 

Citation-Laws,  1835,  p.  248. 

MOTION  to  set  aside  inquest.  The  action 
was  against  Chase,  Tracy,  McClary  and 
Bigelow,  and  was  commenced  by  declaration 
containing  the  common  money  counts.  A  no- 
tice was  attached  to  the  declaration  stating  that 
the  suit  was  instituted  to  recover  the  amount 
due  on  a  promissory  note  made  by  Chase  and 
indorsed  by  the  other  defendants.  Chase  and 
Tracy  pleaded  the  general  issue,  and  Bigelow 
suffered  judgment  by  default.  Notice  of  trial 
and  inqueet  was  served  for  the  Seneca  Circuit 
in  November,  which  was  afterwards  counter- 
manded as  to  Tracy,  and  an  inquest  taken 
against  Chase  only.  Chase's  counsel  objected 
that  an  inquest  could  not  regularly  be  taken 
against  him  alone;  but  the  circuit  judge  over- 
ruled the  objection. 

Mr.  N.  Hill,  Jr.,  for  the  motion,  said  the 
Act  of  1835,  p.  248,  *sec.  2,  on  which  [*564 
the  plaintiff  must  rely,  gave  the  right  to  sever 
in  two  cases  only  :  1.  Where  the  trial  is  put 
off  by  some  of  the  defendants;  and  2.  Where 
a  default  is  obtained  against  some  of  the  de- 
fendants. In  either  case,  the  plaintiff  is  to 
proceed  in  respect  to  the  other  parties  as  if  the 
suit  had  been  commenced  against  them  alone. 

Mr.  S.  J.  Cowen,  contra,  cited  Bank  of 
Oenesee  v.  Field,  19  Wend.,  643. 

By  tJie  Court,  Cowen,  J.  It  is  not  denied 
that  judgment  by  default  was  properly  taken 
against  Bigelow.  By  the  second  alternative  of 
the  second  section  of  the  statute,  Sess.  L.  1835, 
p.  248,  on  his  suffering  a  default,  the  plaintiff 
was  entitled  to  go  on  against  him  alone  ;  in 
other  words  to  sever,  and  go  to  a  trial  as  to  the 
other  parties;  that  is,  all  of  such  parties.  Then 
the  other  alternative  is,  that  if  the  trial  be  put 
off  by  any  of  the  parties,  the  plaintiff  may  try 
as  to  the  others.  The  cause  was  not  so  put  off. 
There  is  no  third  alternative  on  which  the 
plaintiff  could  sever  at  the  trial,  as  he  did  in 
this  case.  He  was  irregular. 

Motion  granted. 


Ex  PARTE  KETCHUM,  Public  Admr.  of  the 
City  of  New  York. 

Practice — Grant  of  Order,  the  Disobedience  of 
Which  Would  Be  a  Contempt — Requisite* — At- 
torney and  Client. 

In  order  to  warrant  this  court  in  granting  a  rule 
against  a  person  the  disobedience  to  whicn  would 
be  a  contempt,  he  must  not  only  be  an  officer  of  the 
court  or  a  party  to  a  suit  or  proceeding  therein, but 
he  must  be  so  in  respect  to  the  particular  wrong 
which  he  is  ordered  by  the  rule  to  repair.  Per  Cow- 
en.  J. 

Accordingly,  where  an  attorney  of  the  Superior 
Court  of  the  City  of  N.Y..who  was  also  an  attorney 
of  this  court,  was  retained  to  defend  a  suit  pending 
in  the  former, and. in  consequence  of  such  retainer. 
received  certain  moneys  belonging  to  his  client ; 
held,  that  this  court  had  no  power  to  grant  a  rule 
requiring  the  attorney  to  pay  over  the  money,  but 
that  the  matter  belonged  exclusively  to  the  Superi- 
or Court. 


NOTE.— Attorney  and  client— Failure  of  attorney  to 
pay  over  money— Remedy  of  client.  See,  People  v. 
Smith.  3  Cai..  221,  note ;  Matter  of  Dakin,  ante,  p.  42. 
note. 
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MOTION  for  a  rule  that  Kursheedt,  an  attor- 
ney of  this  court,  pay  over  to  the  relator 
565*]  *certain  moneys  which  were  alleged  to 
have  been  received  by  him  as  attorney  for  G. 
A.  Humbert,  deceased,  the  administration  of 
whose  estate  belonged  to  the  relator.  Some- 
time before  Humbert's  death,  he  was  arrested 
in  the  City  of  N.  Y.,  and  held  to  bail  in  the 
sum  of  $4,000  in  an  action  of  trover  commenced 
in  the  Superior  Court  of  that  city.  One  Boker 
became  his  bail  and  Humbert  left  with  him  a 
note  of  $2,000  as  security.  At  the  request  of 
Humbert's  agent,  Boker  deposited  in  a  bank 
in  the  city  $2,613.54  in  cash,  belonging  to 
Humbert,  to  the  joint  account  of  Boker  and 
Kursheedt,  who  was  retained  and  acted  in  the 
cause  as  Humbert's  attorney  on  record.  The 
money  thus  deposited  was  intended  as  a  fur- 
ther indemnity  to  Boker  against  his  liability  as 
bail.  In  the  spring  of  1841,  this  money  was 
drawn  out  of  the  bank  on  the  suggestion  of 
Kursheedt,  and  $2,000  invested  by  him  in 
treasury  notes, which  he  held  in  trust  for  Bok- 
er's  indemnity.  Humbert  dying  in  Switzer- 
land, where  he  resided,  Kursheedt  told  Boker 
he  was  discharged  as  bail,  and  expressed  an  in- 
tention to  send  the  money  to  Humbert's  father. 
He  got  the  treasury  notes  cashed,  but  declined 
to  pay  the  money  over  to  the  relator  unless  cer- 
tain charges  were  allowed  to  an  amount  which 
the  relator  thought  too  high. 

Mr.  A.  Taber,  for  the  relator,  cited  Ex 
parts  Stoats,  4  Cow.,  76,  and  n.;  Grab.  Pr.,55; 
2R.  8..  440,  sec.  1,  2d  ed. 

Mr.  G.  R.  J.  Bowdoin,  contra. 

By  tfa  Court,  Co  wen,  /.  It  is  difficult  to 
see  any  reason  against  a  rule  that  Kursheedt 
should  pay  the  balance  due  from  him  to  Hum- 
bert's estate  out  of  the  avails  of  the  treaury 
notes.  Nor  do  I  understand  that  he  refuses  to 
do  so.  The  dispute  relates  to  the  amount  of 
his  charges.  The  power  to  determine  that  dis- 
pute on  motion  belongs,  I  think, exclusively  to 
the  Superior  Court,  as  an  attorney  of  which 
Kursheedt  was  acting.  It  was  in  consequence 
of  his  retainer  as  an  attorney  of  that  court.and 
566*]  *the  confidence  reposed  in  him  as  such 
by  Humbert  or  his  agent,  that  he  was  enabled 
to  obtain  the  money.  It  makes  no  difference 
that  he  is  also  an  attorney  licensed  by  this 
court.  The  imputed  default  did  not  arise  in 
the  course  of  his  practice  here,  or  as  a  conse- 
quence of  his  license  here.  We  cannot  see  that 
such  license  furnished  any  reason  for  the  re- 
tainer, beyond  that  of  the" Superior  Court. 

I  admit  there  may  be  cases  where  an  attor- 
ney of  this  and  other  courts  receiving  money 
under  an  agency  having  no  particular  reference 
to  a  suit  here,  might  be  attached  by  this  court 
for  non-payment,  on  the  principle  that  he  was 
retained  in  respect  to  his  professional  charac- 
ter. That  would  leave  room  for  inferring  that 
had  he  not  been  an  attorney  of  this  court  he 
would  not  have  been  so  retained.  But  such  an 
inference  is  excluded  where  the  retainer  was 
in  a  suit  already  brought  and  pending  in  an- 
other court.  It  is  impossible  then  to  say  that 
he  is  in  default  as  an  attorney  of  this  court, 
which  I  take  it  we  must  see  before  we  have  au- 
thority to  punish  him  by  attachment.  We 
might  about  as  well  attempt  to  punish  a  man 
for  professional  misbehavior  in  conducting  a 
HILT.  4. 


suit  or  defense  in  the  court  of  a  neighboring 
State  as  to  interfere  on  this  motion.  Suppose 
the  attorney  of  a  County  Court  to  be  guilty  of 
the  plainest  misconduct,  the  mutilation  of  a 
record  for  instance,  no  one  would  suppose  that 
we  could  issue  process  of  contempt  because  he 
happened  at  the  same  time  to  be  an  attorney 
of  this  court.  To  warrant  a  rule  against  a  per- 
son, the  disobedience  to  which  would  be  aeon- 
tempt,  he  must  not  only  be  a  party  or  officer 
of  the  court, but  he  must  be  so  in  respect  to  the 
particular  wrong  which  he  is  ordered  by  the 
rule  to  repair. 
Motion  denied. 

Cited  in— 4  How.Pr.,  242;  6  Daly,  116;  2  Co.  R., 
116. 


*VERMILYEA  v.  ROGERS.      [*567 

Usury — Statute — Construction  of— Personal  Ex- 
amination of  Plaintiff— Postponement  of  Trial 
— Discretion  of  Court. 

The  2d  section  of  the  Act  to  Prevent  Usury,  Sess. 
L.  of  1837,  p.  487, was  intended  to  give  the  defendant 
the  right  to  insist  on  a  personal  examination  of  the 
plaintiff  at  the  trial ;  and  the  latter  ought  not  to  be 
allowed,  by  absenting  himself  from  the  State,  to 
compel  the  defendant  to  resort  to  a  commission.  Per 
Cowen,  J. 

Whether  a  commission  may  issue  for  the  purpose 
of  examining  the  plaintiff,  in  such  case,  quaere. 

Where  the  plaintiff  was  temporarily  absent  from 
the  State,  so  that  he  could  not  be  served  with  a  sub- 
poena, and  neglected  to  attend  the  circuit  at  which 
the  cause  was  set  down  for  trial,  notwithstanding  a 
notice  to  his  attorney  requiring  such  attendance ; 
held,  that  the  circuit  judge  might,  in  his  discretion, 
make  a  general  order  postponing  the  trial  till  the 
plaintiff  should  appear,  especially  as  there  was  rea- 
son to  suspect  he  remained  absent  with  a  view  of 
evading  a  personal  examination.  Bronson,  J.,  dis- 
sented. 

The  granting  or  refusing  of  a  motion  for  post- 
ponement at  the  circuit  is  within  the  discretion  of 
the  judge,  and  his  decision  ought  not,  in  general,  to 
be  interfered  with.  Per  Cowen,  J. 

Citation— 20  Wend..  611. 

STAYING  proceedings  till  the  plaintiff  at- 
tend as  a  witness.  In  debt  on  bond,  the 
defendant  interposed  and  verified  by  affidavit 
a  plea  of  usury,  giving  notice  to  the  plaintiff's 
attorney  that  he  should  require  his  (the  plaint- 
iff's) attendance  as  a  witness  at  the  Circuit  in 
N.  Y.  in  March,  1841,  where  the  venue  was 
laid.  The  plaintiff  not  attending  in  pursuance 
of  the  notice,  the  judge  put  off  the  cause.  It 
was  afterwards  noticed  for  trial  at  each  suc- 
cessive circuit,  but  was  postponed  for  the  same 
cause;  and  was  reached  on  the  calendar  at  the 
two  circuits  previous  to  the  last.  At  this  circuit, 
an  order  was  made  by  the  circuit  judge  delay- 
ing the  trial  till  the  plaintiff  should  personally 
appear,  or  until  further  order,  etc.  The  plaint- 
iff was  all  this  time  in  London,  and  the  judge 
made  the  order  on  the  ground  that  the  defend- 
ant was  entitled  to  insist  on  the  personal  at- 
tendance of  the  plaintiff  at  the  trial  ;  though 
the  plaintiff's  counsel  contended  that  the  de- 
fendant had  a  right  to  examine  the  plaintiff 
under  a  commission.  The  judge  held  that  a 
•commission  could  not  issue.The  plaint-  [*568 
iff  also  offered  to  show  by  certain  proceedings 
in  chancery,  and  other  circumstances,  that  the 

NOTE.— Practice— Discretion— Decision  resting  in, 
cannot  be  reviewed.  See,  Leland  v.  Bennett.  5  Hill, 
286,  note. 
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application  to  postpone  was  not  with  a  reason- 
able expectation  of  obtaining  material  evidence 
from  the  examination  of  the  plaintiff;  but  the 
judge  decided  that  he  could  not  look  into  such 
proceedings. 

On  the  part  of  the  defendant  it  was  shown 
that  the  plaintiff  did  not  reside  in  England, but 
in  the  City  of  N.  Y.,  and  was  only  temporari- 
ly absent;  that  the  amount  in  controversy  was 
large,  and  that  the  plaintiff  was  alone  inter- 
ested. 

It  now  appeared  that  the  plaintiff  was  ex- 
pected to  return  to  his  residence  in  N.  Y.  in  a 
short  time. 

Mr,  A.  Taber,  for  the  plaintiff,  moved  to 
vacate  the  judge's  order,  citing  Sess.  L.  of 
1837,  p.  487,  sec.  2;  2  R.  S.,815,  sec.  19,2d  ed. 

Mr.  G.  M.  Speir,  contra,  cited  Bomcorth  v. 
Perhamw,  20  Wend.,  611.  He  denied  that  the 
court  had  power  to  grant  a  commission. 

By  the  Court,  Cowen,  J.  It  is  scarcely  nec- 
essary to  deny,  in  order  to  justify  the  judge's 
course,  that  a  commission  might  have  been  is- 
sued. In  authorizing  the  defendant  to  demand 
his  adversary's  oath,  the  statute  intended  ef 
fectually  to  enlarge  his  means  of  proof.  We 
cannot  impute  to  it  a  promise  of  the  plaintiff's 
testimony;  and  at  the  same  time  an  intent  that 
he  may  absent  himself  from  the«3tate  at  such 
convenient  period  as  he  shall  choose  to  com- 
mence his  suit,  and  put  off  the  defendant  with 
a  commission.  If  he  take  one,  of  what  value 
will  it  be?  On  its  reaching  London,  the  plaint- 
iff has  perhaps  gone  to  Paris,  and  on  follow- 
ing him  there,  he  has  departed  for  Rome.  The 
large  amount  here  in  controversy,  more  than 
$19,000,  would  defray  the  expense  of  such 
evasions  through  a  large  series  and  for  a  good 
while.  But  if  he  remain  at  London,  what  law 
is  shown  to  us  that  would  there  compel  him 
569*]  to  testify?  He  is  a  party;  *but  if  other 
wise,  I  know  not  of  any  process  which  would 
compel  his  attendance  before  commissioners; 
or.  if  there  be  such,  and  it  is  no  more  efficient 
than  our  own,  he  could  afford  to  pay  the  pen- 
alty of  refusing  to  appear.  In  some  of  the 
European  nations,  the  government,  I  believe, 
will  not  allow  commissioners  to  examine  even 
a  voluntary  witness  without  our  first  asking 
its  permission.  Suppose  the  plaintiff  had  gone 
into  N.  J.  to  remain  while  this  suit  was  pend- 
ing, the  same  arguments  against  delay  would 
come  with  the  same  force.  He  controls  the 
time  of  trial,  and  is  most  deeply  interested,  if 
the  defendant's  plea  and  oath  be  true,  to  evade 
testifying  at  all,  and  especially  upon  the  stand 
where  he  can  be  cross-examined.  It  is  not 
without  some  weight  that  the  defendant  may 
desire  an  appeal  to  the  fear  of  temporal  pun- 
ishment if  the  plaintiff  should  testify  falsely. 
This  would  be  lost,  perhaps  entirely,  by  an 
examination  abroad.  Suppose  the  plaintiff  had 
spirited  away  a  material  witness  for  the  de- 
fendant, would  the  judge  be  bound  to  take  for 
answer  that  the  witness  might  be  pursued  by 
a  commission?  Would  he  not  rather  be  bound 
to  postpone  the  trial,  with  costs  to  be  paid  by 
the  plaintiff  ?  I  said  in  Botncorth  v.  Perhamus, 
20  Wend.,  611,  in  respect  to  a  case  somewhat 
.similar  to  the  present,  that  the  judge  has  a  dis- 
cretion. It  was  no  more  than  what  has  been 
said  a  thousand  times  of  an  application  to  put 
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off  a  trial  for  want  of  testimony.  He  always 
has  a  discretion  in  such  a  case,  with  which  we 
ought  not  in  general  to  interfere — perhaps 
never — in  the  case  at  bar  obviously  not.  The 
cause  has  been  repeatedly  postponed,  being  as 
many  times  noticed  for  trial  by  the  plaintiff, 
until  we  are  now  informed  that  the  necessities 
of  his  business  will  probably  bring  him  home 
in  a  short  time,  say  this  winter  or  next  spring. 
Yet  we  find  his  counsel  stoutly  resisting  a 
motion  made  last  November  circuit  to  put  off 
the  cause,  on  the  ground  that  a  commission 
should  have  gone.  Very  likely  the  judge  felt 
a  suspicion  that  the  plaintiff  was  keeping  away 
from  his  business  because  he  was  afraid  of 
being  subpoenaed  if  the  cause  should  not  be 
pressed  through  before  his  arrival. 

*It  is  suggested,  and  a  belief  ex-  [*57O 
pressed  in  one  of  the  affidavits,  that  the  plaint- 
iff is  sick.  If  a  witness  be  so  much  indisposed 
that  he  will  probably  be  unable  to  attend  at 
one  circuit,  it  is  always  an  excuse  for  putting 
off  the  trial  till  the  next;  and,  on  a  strong  and 
clear  case  like  the  present,  it  is  by  no  means  an 
abuse  of  discretion  to  postpone  the  trial  gen- 
erally till  he  shall  attend. 

Bronson,  J.,  dissented. 

Motion  denied  (of 

(a)See  Rapelye  v.  Prince,  ante,  p.  119. 


CULVER  t».  GREEN  ET  AL. 

Appeal  from  Justice'*   Judgment — Sureties  on 
Bond,  Not  Liable  beyond  Penalty — Practice. 

The  sureties  in  a  bond  given  upon  appeal  from  a 
justice's  judgment,  pursuant  to  a  R.  S.,  259,  sec.  189, 
cannot  be  made  liable  beyond  the  amount  of  the 
penalty,  though  the  judgment  recovered  by  the  ap- 
pellee in  the  C.  P.  exceed  that  amount. 

In  an  action  on  such  bond,  proceedings  against 
the  sureties  will  be  stayed  on  their  paying  into  court 
the  amount  of  the  penalty  with  costs. 

THE  plaintiff  recovered  judgment  in  a  jus- 
tice's court  against  McDonald,  who  ap- 
pealed to  the  C.  P.  The  appeal  bond  was 
executed,  by  McDonald,  as  principal,  and  by 
Green  and  Miles  as  sureties.  Afterwards,  this 
suit  was  commenced  against  all  the  obligors  in 
the  bond,  the  plaintiff  declaring  in  debt  for 
$300,  and  averring  the  rendition  of  a  judg- 
ment in  his  favor,  on  the  appeal,  of  $207.69. 
A  motion  was  now  made  in  behalf  of  the  sure- 
ties for  an  order  staying  proceedings  as  against 
them  on  their  paying  into  court  $100,  the  pen- 
alty of  the  bond,  and  costs. 

'/.-.  N.  Hill,  Jr..  for  the  motion,  insisted 
that  the  sureties  could  not  be  made  liable  for 
more  than  the  penalty  of  the  bond.  He  cited 
«2R.  S.,  187,  sec.  1*9.  2ded.;7rf.,  191,  [*571 
sec.  223;  Sess.  L.  of  1824,  p.  296,  sec.  39;  Oshiel 
v.  DeOraw,  6  Cow.,  68;  Clark  v.  Bush,  3  Id., 
151. 

Mr.  S.  Stevens,  contra,  conceded  that,  as  a 
general  rule,  no  more  than  the  penalty  of  a 
bond  could  be  recovered  against  a  surety.  He 
contended,  however,  that  this  case  was  an  ex- 
ception. The  statute  2  R.  S..  191,  sees.  223. 
224,  2d  ed.,  provides  that,  on  the  execution 
being  returned  unsatisfied,  the  appellee  may 
recover  in  an  action  on  the  appeal  bond,  as 
damages,  the  amount  remaining  due  and  un- 
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satisfied  on  such  execution.  This  differs  from 
the  language  of  the  old  Act  under  which  the 
case  in  6  Cowen  was  decided.  Sess.  L.  of  1824, 
ch.  238,  sec.  39.  That  Act  gave  the  appellee 
the  right  to  prosecute,  etc.,  for  the  recovery  of 
the  amount  of  such  judgment  and  costs.  It 
did  not  define  what  the  plaintiff  might  recover; 
whereas,  the  present  statute  declares  that  he 
may  recover  as  damages,  etc.,  the  amount  due. 
If  the  form  of  action  adopted  in  this  case  be 
such  as  to  preclude  a  recovery  beyond  the  pen- 
alty of  the  bond,  the  court  will  allow  the 
plaintiff  to  amend  by  declaring  in  covenant. 

By  the  Court,  Cowen,  /.  The  difference 
between  the  old  and  new  statute  lies  in  words 
which  express  the  same  thing  in  substance. 
The  old  Act  was  that  the  appellee  might  pros- 
ecute for  the  recovery  of  the  amount.  This 
would  have  been  idle,  if  it  did  not  mean  he 
should  in  fact  recover  it  The  Revised  Stat- 
utes provide  that  he  may  recover  as  damages 
the  amount  remaining  due,  etc.  The  former 
act  was  taken  with  the  qualification,  as  against 
the  sureties,  arising  from  the  nature  of  the 
transaction,  viz. :  with  the  proviso  that  the 
amount  did  not  exceed  the  penalty.  The  pres- 
ent statute  must  be  read  in  the  same  way. 

Motion  granted. 
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Condition  of  Sheriff's  Bond — Only  Extends  to 
Default  or  Misconduct  in  Office — Motion  for 
Leave  to  Prosecute  Such  Bond — What  must 
be  Shown. 

The  condition  of  a  sheriff's  bond  does  not  extend 
beyond  non-feasance  or  misfeasance  in  respect  to 
acts  which  he  is  required  to  perform  officially. 

The  party  moving  for  leave  to  prosecute  such 
bond  must  show  affirmatively  that  the  sheriff  has 
been  guilty  of  some  default  or  misconduct  in  his 
office. 

Accordingly,  where  the  papers  on  which  the  mo- 
tion was  made  showed  only  that  the  sheriff  had 
failed  to  satisfy  a  judgment  recovered  against  him 
in  trespass  for  seizing  the  relator's  goods  under  a  fi. 
fa.,  and  that  on  the  trial  of  the  cause  the  sheriff  at- 
tempted to  justify  under  the  writ ;  held,  that  these 
facts  were  not  evidence  of  the  seizure  having  been 
made  virtute  offlcii,  and  the  motion  was,  therefore, 
denied. 

Whether  the  motion  would  have  been  granted 
had  it  been  shown  that  the  original  seizure  was  law- 
ful, and  that  the  judgment  was  recovered  by  reason 
of  the  sheriff  having  rendered  himself  a  trespasser 
ab  initio,  qucere. 

The  cases  of  Carmack  v.  Com.,  5  Binn.,  184,  and 
Com.  v.  Stockton,  5  Mon.,  193,  commented  on  and 
questioned. 

Citations— 2  Ala.,  728,  730 ;  2  R.  S.,  390,  sec.  1,  2d 
ed.;  5  Binn.,  184 ;  5  Mon.,  192 ;  15  Johns.,  267,  269, 270 ; 
1  Chit.  PL,  272,  Am.  ed.,  1841 ;  Tidd,  Pr.,  29,  9th  Lond. 
ed.;  2  Stark.,  445,  448 ;  2  Chit.,  459,  461 ;  1  R.  S.,  371, 
sec.  78,  2d  ed. 

MR.  R.  W.  Peckham  moved  for  leave  to 
prosecute  the  official  bond  of  M.  B.  Hart, 
sheriff  of  the  City  and  County  of  N.  Y.  The 
motion  was  founded  on  affidavits  stating  that 
a  judgment  in  trespass  had  been  recovered 
against  Hart,  for  the  seizure,  by  his  deputy,  of 
the  relator's  goods  under  a  fi.  fa.;  that  the 
judgment  had  not  been  satisfied,  and  that,  on 
the  trial  of  the  cause,  Hart  attempted  to  jus- 
tify the  seizure  as  sheriff.  The  bond  was  in 
the  form  prescribed  by  statute,  1  R.  S.,  378, 
sec.  67,  the  condition  being  that  Hart  should 
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"well  and  faithfully  in  all  things  perform  and 
execute  the  office  of  sheriff  of  the  said  city, 
etc.,  during  his  continuance  in  said  office,  etc., 
without  fraud,  deceit  or  oppression." 

Mr.  S.  Stevens,  contra,  objected  that  the 
sureties  were  not  liable  ;  the  wrong  done  by 
the  sheriff  not  being  within  the  words  of  the 
condition. 

By  the  Court,  Cowen,  J.  The  condition  is, 
that  Hart  shall  perform  and  execute  the  office, 
etc.;  not  that  he  shall  avoid  th^e  commission  of 
wrongs  generally.  The  words  cannot  be  ex- 
tended *beyond  non-feasance  or  mis-  [*573 
feasance  in  respect  to  acts  which  by  law  he  is 
required  to  perform  as  sheriff.  Here  the  sure- 
ties are  sought  to  be  fixed  with  the  conse- 
quences of  a  trespass  having  no  connection 
with  his  office,  any  more  than  an  assault  with- 
out a  warrant  of  arrest.  The  charge  of  a  tres- 
pass assumes  that  the  act  could  not  have  been 
virtute  officii.  It  is  no  more  the  act  of  a  sheriff 
because  done  colore  officii,  than  if  he  had  been 
destitute  of  process.  To  allow  a  prosecution, 
would  be  equivalent  to  saying  that  the  sure- 
ties of  a  sheriff  are  bound  for  his  general  good 
behavior  as  a  citizen. 

How  it  would  be  were  the  original  seizure 
lawful,  but  the  sheriff  a  trespasser  ab  initio  by 
reason  of  subsequently  abusing  his  authority, 
we  are  not  called  upon  to  inquire.  See,  per 
Goldthwaite,  J.,  in  The  Governor  v. Hancock,  2 
Ala.,  730.  It  is  the  business  of  the  relator  on 
moving  for  leave  to  prosecute  the  bond, to  show 
us  that  the  sheriff  has  been  guilty  of  some  de- 
fault or  misconduct  in  his  office.  2  R.  S.,  390, 
sec.  1,  2d  ed.  All  the  relator  does  show  is,  that 
the  sheriff  has  been  sued  for  a  trespass  which 
he  attempted  and  failed  to  justify  by  virtue  of 
afi.  fa.  For  aught  that  appears,  the  act  might 
have  been  a  wanton  or  malicious  wrong,  for 
which  replevin  or  any  other  action  would  have 
lain  against  the  sheriff.  Applications  like  the 
present  have,  I  presume,  been  uniformly  de- 
nied. This  was  at  least  so  of  Ex  parle  Martin, 
lately  moved  before  the  vhief  Justice, MS., Octo- 
ber Term,  1842;  and  I  have  been  induced  fur- 
ther to  consider  the  present  case  for  the  single 
reason  that  a  different  doctrine  was  some  years 
ago  held  by  the  Supreme  Court  of  Pa.,  Car- 
mack  v.  Com.,  5  Binn.,  184,  and  perhaps  also 
by  the  Court  of  Appeals  in  Ky. :  Com.v.  Stock- 
ton, 5  Mon.,  192;  though,  for  aught  that  the 
latter  case  discloses,  the  decision  might  have 
turned  on  something  peculiar  in  the  words  of 
the  condition.  In  Carmack  v.  Com., the  learned 
judges  admitted  the  necessity  of  showing  that 
the  seizure  of  A's  goods  by  a  sheriff,  under  a 
fi.  fa.  against  B,  was  an  omission  faithfully  to 
execute  and  perform  the  trust  and  duty  to  his 
office  lawfully  appertaining.  *For  [*574: 
aught  I  know,  other  courts  may,  in  the  office 
of  construing  the  words  before  us,  have  ar- 
rived at  a  similar  conclusion.  But  I  presume 
it  is  nowhere  asserted  that  the  words  extend  in 
their  natural  import  to  an  act  done  under  the 
mere  pretense  or  color  of  authority,  when  there 
is,  in  fact,  none.  There  being  no  authority, 
there  is  no  office,  and  nothing  official.  This  is 
a  rule  which  ranges  through  all  the  gradations 
of  legal  power  from  the  monarch  to  the  con- 
stable. The  statutes  restricting  venues  and  re- 
quiring notice  before  suit  brought  in  cases  of 
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acts  done  by  virtue  of  or  in  the  execution  of 
certain  offices,  have  been  extended  to  those 
done  colore  officii,  upon  consideration  of  that 
protection  against  harrassing  litigation  which 
is  due  to  officers  falling  into  mistakes  while 
acting  in  good  faith.  Even  that  has  been 
doubted  with  us.  See,  Seeley  v.  Birdnatt.  15 
Johns.,  267,  269,  270;  but  see.  1  Chit.  PI..  272, 
Am.  ed.  of  1841,  Tidd,  Pr.,  29,  9th  Lond.  ed., 
contra.  The  courts  say  that,  unless  the  Acts 
be  thus  extended,  they  would  be  nugatory. 
Straight  v.  Gee,2  Stark.,  445,448;  Bird  v.  Guns- 
ton,  2  Chit.,  459,  461.  All  this,  I  admit,  may 
well  be  said  by  way  of  enlarging  such  remedi- 
al statutes.  Yet  it  is  still  going  beyond  the 
words.  It  is  extending  them  by  construction. 
The  Pa.  Statute.the  Ky.  Statute,  and  our  own, 
or  the  words  of  condition  in  bonds  drawn  up 
under  them,  might  be  equally  extended,  if  the 
principle  of  the  cases  cited  and  others  of  a  like 
character  could  be  applied.  It  may  be  admit- 
ted that,  so  far  as  the  bond  is  concerned,  the 
respective  liabilities  of  the  sheriff  and  his  sure- 
ties are  co-extensive.  I  suppose  they  are  ;  but 
neither  go  beyond  the  obligation  to  perform 
and  execute  the  office  well  and  faithfully.  1 
R.  S.,  871,  sec.  78.  2ded.  The  words  are  sig- 
nificant and  operative  for  the  purpose  of  oblig- 
ing the  sheriff  to  act  properly  in  all  those 
things  which  come  within  the  scope  of  his  pow- 
er and  duty.  In  their  utmost  meaning,  they  im- 
port nothing  beyond.  Reasons  of  policy  were 
urged  by  the  judges  in  Carmack  v.  Com.,  and 
seem  to  have  had  some  influence  in  Com.  v. 
Stockton.  Among  others,  the  want  of  a  prop 
575*]  erty  qualification  in  *sheriffs,  the  ex- 
pense of  the  canvass  for  the  office,  their  fre- 
quent poverty  and  ultimate  insolvency.  These 
may  furnish  an  argument  fof  the  Legislature 
requiring  another  form  of  security;  but  they 
do  not  strike  us  as  furnishing  sufficient  ground 
for  imputing  an  obligation  beyond  what  the 
parties  have  expressed.  If,  as  supposed  by  Ch. 
J.  Tilghman,  the  act,  though  illegal,  was  done 
in  the  execution  of  the  sheriff's  office,  we  agree 
that  the  obligors  would  be  liable.  Our  diffi- 
culty lies  in  predicating  official  conduct  of  an 
act  for  which  the  sheriff  is  held  liable  because 
he  transcends  the  bounds  of  his  office.  A  tres- 
pass is  certainly  not  a  faithful  performance  of 
the  office,  or  any  performance  at  all.  It  is  the 
same  thing  as  if  he  should  cut  wood  on  his 
neighbor's  premises  to  repair  his  fences.  Where 
is  the  limit  of  the  argument,  if  it  be  extended 
to  any  kind  of  acts  with  which  his  office  and 
process  have  no  connection?  It  seems  to  us 
that  it  may  as  well  be  carried  to  trespasses  out 
of  his  county  or  out  of  the  State. 

The  learned  court  of  Kentucky  think  the 
condition  should  embrace  every  act  for  which 
the  sheriff  would  be  answerable  if  done  by  his 
bailiff.  The  maxim  of  respondeat  superior  has 
certainly  been  carried  further  in  such  case  than 
the  general  doctrine  of  principal  and  agent  or 
master  and  servant  will  warrant.  We  have 
here,  however,  another  case  in  which  policy 
gives  a  larger  effect  to  the  power  or  deputa- 
tion than  its  exact  language  will  warrant.  No 
authority  is  given  by  the  sheriff  to  commit  a 
trespass;  and  yet  the  arrest  of  a  stranger  or  a 
seizure  of  his  goods  colore  officii  is  imputed  to 
the  sheriff.  It  cannot  be,  however,  that  this  is 
on  the  ground  of  omission  faithfully  to  exe- 
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cute  and  perform  his  office.  The  case  goes  on 
the  admission  that  the  wrong  is  a  naked  tres- 
pass, which  it  could  not  be  if  it  lay  in  the  line 
of  official  performance.  The  remedy  for  not 
faithfully  performing  is  an  action  on  the  case; 
at  any  rate,  not  trespass  for  the  original  act. 

The  late  case  of  Governor  v.  Hancock,  2  Ala., 
728,  held  that  on  words  like  those  before  us 
the  obligation  of  the  sureties  did  not  extend  to 
a  fraud  by  the  sheriff.  *who,  after  he  [*57« 
had  attached  property,  induced  the  plaintiff 
to  assign  her  judgment  to  him  by  a  false  rep- 
resentation as  to  the  condition  of  the  property. 
Yet  here  would  seem  to  have  been  an  act  com- 
ing nearer  to  the  violation  of  official  duty  than- 
the  one  under  consideration. 

The  question  is  not  free  from  difficulty;  but 
we  think  that,  to  warrant  a  recovery  on  the 
words  of  this  condition,  it  is  incumbent  on  the 
relator  to  show  that  his  demand  against  the 
sheriff  is  for  some  default  in  a  matter  trans- 
acted by  him  in  virtue  of  his  office,  or  for  the 
omission  of  some  act  which  as  sheriff  it  was- 
his  duty  to  perform.  This  the  relator  would 
have  to  show  on  the  trial.  It  was  held  in. 
Carmack  v.  The  Commonwealth,  that  the  record 
in  the  suit  against  the  sheriff  would  not  con- 
clude in  an  action  on  the  bond;  indeed,  that 
the  relator  must  show  a  good  cause  of  action 
against  the  sheriff,  independently  of  the  recov- 
ery against  him.  With  us,  it  would  seem  that 
this  recovery  can  be  received  as  proving  noth- 
ing beyond  rem  ipsam,  if  it  be  admissible  at 
all.  See  2  R.  8.,  890,  2d  ed.  At  any  rate,  we 
are  not  warranted  by  the  statute  in  granting 
leave  to  prosecute  the  bond,  unless  the  mo- 
tion be  sustained  by  proof  of  a  subsisting 
and  unsatisfied  claim  within  the  terms  of  the 
condition.  This  proof,  we  are  of  opinion,  has 
not  been  furnished,  and  that  the  motion  must 
therefore  be  denied.  The  denial  is,  however,, 
without  costs. 

Rule  accordingly. 

Overruled-4  N.  Y.,  179 ;  18  Barb.,  91. 
Explained— 5  Barb.,  168. 
Cited  in-48  N.  Y.,  169. 


*BERTHELON  v.  BETTS.  [*577 

Non- Imprisonment  Act  —  Proceedings  Against 
Debtor — Discharge — Assignment  —  Benefit  of 
Creditors  who  Instituted  the  Proceedings— Act 
of  Congress — Decree  of  Bankruptcy — Transfer 
of  Property. 

Where  a  debtor  is  proceeded  against  by  warrant 
underthe  third  andsubsequentsectionsof  theNon- 
Imprisonment  Act,  Sees.  L.  of  1831,  p.  396,  and  ob- 
tains a  discharge  pursuant  to  the  17th  section,  the 
assignment  inures  only  to  the  benefit  of  the  credit- 
or on  whose  application  the  proceeding  was  insti- 
tuted, and  not  to  the  benefit  of  creditors  generally. 
Per  Cowen,  J. 

That  part  of  the  Act  authorizing  a  debtor  to  be 
thus  proceeded  against  is  not  an  insolvent  law  and, 
therefore,  was  not  suspended  by  the  Act  of  Congress 
In  relation  to  bankruptcy  passed  August.  19, 1841. 

A  decree  of  bankruptcy  in  cases  of  voluntary  ap- 
plication does  not  relate  back  so  as  to  affect  a  pre- 


NOTE.— Constitutional  law— Insolvency— Power  of 
States  to  make  laws  respecting— Their  effect.  For  a 
full  discussion,  see  Van  Haugh  v.  Van  Arsdaln,  3- 
Cai.,  154,  note ;  Hicks  v.  Brown,  12  Johns.,  142.  note : 
Sturges  v.  Crownlnshield,  17  TJ.  8.  (4  Wh.),  122,  note 
in  Book  IV.,  Law.  ed. 
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vious  transfer  of  the  bankrupt's  property  made  in 
invitum  to  satisfy  an  individual  debt ;  and  this, 
though  the  transfer  took  place  after  the  filing:  of 
the  petition. 

Accordingly,  where  the  petition  was  filed  August 
25, 1842,  and  five  days  afterwards  the  petitioner  was 
ordered  to  make  an  assignment  under  the  17th  sec- 
tion of  the  Non-Imprisonment  Act,which  he  accord- 
ingly did  on  the  same  day,  and  obtained  a  decree 
for  his  discharge  as  a  bankrupt  in  September  fol- 
lowing ;  held,  that  the  creditor  in  the  non-imprison- 
ment proceeding  was  entitled  to  have  his  debt  sat- 
isfied out  of  the  proceeds  of  the  property  assigned 
therein,  notwithstanding  the  claim  of  the  assignee 
in  bankruptcy. 

Citations— Laws.  1837,  p.  369,  sec.  10,  sub.  4 ;  5  Law 
Rep..  117  ;  2  Bell,  Com.,  162 ;  3  Hill,  109, 112 ;  Pract. 
Directions,  etc.,  under  the  Non-Imp.  Act,  Pamp.  p. 
15 : 13  Eliz.  Ch.  7,  sec.  2 ;  1  Cromp.  &  M.,  262,  269,  270  : 
1  Burr.,  20,  30,  31 ;  1  Kenyon,395,  417. 418 ;  1  Moore  & 
P.,  541,  552:  4Bing.,  597;  6  Geo.  IV.,  ch.  16,  sec.  6; 
Bickn.  Bank,  38,  2d  ed.;  2  Ired.,  463,  468,  469. 

T>  ANKRUPT  Act.  July  28.  1842,  the  plaint- 
JJ  iff  instituted  proceedings  against  the  de- 
fendant, before  the  recorder  of  the  City  of  Al- 
bany, to  obtain  satisfaction  of  a  judgment  in 
the  manner  prescribed  by  the  Non-Imprison- 
ment Act.  Sess.  L.  1837,  p.  396,  sec.  3,  et  seq. 
An  execution  had  been  previously  issued  and 
returned  unsatisfied.  After  a  hearing  before 
the  recorder  he  directed  a  commitment  of  the 
defendant  unless  he  complied  with  the  provis- 
ions of  the  10th  section  of  the  Act;  and  abend 
was  thereupon  given,  conditioned  that  the  de- 
fendant would,  within  thirty  days,  apply  for 
an  assignment  of  his  property,  etc.  A  petition 
was  afterwards,  August  25.  presented  to  the 
recorder,  in  conformity  to  the  condition  of  the 
bond,  and,  August  30,  1842,  a  general  assign- 
ment of  all  the  defendant's  estate  was  ordered 
to  be  made  to  one  Valentine.  An  assignment 
was  accordingly  made  on  the  same  day,  under 
578*]  which  the  assignee  realized  more  *than 
sufficient  to  satisfy  the  plaintiff's  judgment 
and  the  costs  of  the  proceedings  before  the  re- 
corder. A  motion  was,  therefore,  now  made 
for  an  order  that  the  assignee  pay  to  the  plaint- 
iff's attorney  a  sum  sufficient  to  satisfy  the  said 
judgment  and  costs. 

In  opposition  to  the  motion  it  appeared  that 
August  22,  1842,  the  defendant  signed  and  ver- 
ified his  petition  for  a  discharge  under  the 
"Act  to  Establish  a  Uniform  System  of  Bank- 
ruptcy Throughout  the  United  States,  "passed 
August  19,  1841;  that  the  petition  was  present- 
ed to  the  district  judge  August  25;  that  a  de- 
cree of  bankruptcy  was  made  September  19 
following;  and  that  a  discharge  was  granted 
Feb.  6,  1843.  The  assignee  in  bankruptcy 
claimed  that  he  was  entitled  to  all  the  effects 
of  the  defendant  at  the  time  of  presenting  his 
petition  to  the  district  judge. 

Mr.  P.  Gansevoort,  for  the  motion,  cited 
Sess.  L.  1831,  p.  398,  sec.  10,  sub.  4;  Id.,  p. 
400,  sees.  18,  19;  1  R.  8.,  789,  791,  sec.  15,  2d 
ed. ;  Prac.  Directions,  etc.,  under  the  Non- 
Imp.  Act,  Paraph.,  p.  15;  2  R.  S.,  803,  sec.  36, 
sub.  4,  2d  ed. ;  People  v.  Abel,  3  Hill,  109. 

Mr.  A.  Taber,  for  the  assignee 'in  bank- 
ruptcy, said  the  decree  related  back  to  the 
time  of  filing  the  bankrupt's  petition,  and  en- 
titled the  assignee  to  all  the  property  belong- 
ing to  the  bankrupt  at  that  time.  Dictum  of 
Conkling,  J.,  in  Matter  of  Rust,  MS.,  decided 
Dec.,  1842.  The  defendant  had  not,  up  to  that 
time,  any  lien  on  the  fund  in  question,  admit- 
ting the  existence  of  a  right  to  proceed  as  the 
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plaintiff  has  done  since  the  Bankrupt  Act  was 
passed.  But  this  Act  suspended  the  right  to 
proceed  under  all  state  insolvent  laws.  JSames' 
case,  5  Law  Rep.,  117,  and  cases  cited. 

By  the  Court,  Gowen,  J.  The  bona  fides  of 
the  proceedings  before  the  recorder  and  the 
assignment  of  August  30,*are  not  ques-[*57S> 
tioned.  Indeed,  so  far  from  these  being  in- 
tended as  a  fraud  against  the  proceedings  in 
bankruptcy,  the  inference  would  rather  be 
that  the  main  design  of  resorting  to  the  latter 
was  to  defeat  the  plaintiff's  remedy  under  the 
Non-Imprisonment  Act.  Therefore,  if  the  law 
under  which  the  plaintiff  assumed  to  proceed 
be  a  subsisting  one,  and  the  doctrine  of  rela- 
tion does  not  apply,  the  motion  should  be 
granted. 

Whether  the  Non-Imprisonment  Act,  sec. 
10,  sub.  4,  be  an  insolvent  law  within  the 
meaning  of  Eames'  case,  5  Law  Rep.,  117,  and 
other  cases  referred  to  on  the  argument,  de- 
pends upon  the  purpose  and  object  of  the  stat- 
ute. When  the  learned  judges  of  the  U.  S. 
say  that  the  Bankrupt  Law  has  effaced  or  sus- 
pended all  state  insolvent  laws,  they  certainly 
cannot  mean  a  statute  for  the  more  effectual 
appropriation  of  a  debtor's  property  to  satisfy 
an  individual  debt.  Such  a  construction  would 
subvert  all  judgments  and  executions  for  debts, 
which  are  always  against  insolvents,  and  are 
creatures  of  an  insolvent  law,  if  these  words 
be  taken  in  their  broadest  sense.  Vide,  2  Bell, 
Com.,  162.  Clearly,  therefore,  our  insolvent 
laws  are  no  further  suspended  than  they  seek 
upon  notorious  grounds,  to  seize  and  distrib- 
ute the  effects  of  the  debtor  among  his  credit- 
ors generally.  Such  is  not  the  effect  of  that 
branch  of  the  Non-Imprisonment  Law  now  in 
question.  It  refers  to  article  6th  of  the  Re- 
vised Statutes  concerning  voluntary  assign- 
ments by  imprisoned  debtors,  following  out, 
in  the  main,  such  details  as  are  there  prescribed 
and  finally,  it  is  true,  directing  a  dividend;  but 
this  cannot,  in  the  nature  of  things,  nor  indeed 
by  the  provisions  of  the  statute,  be  extended 
beyond  the  particular  creditor  or  creditors  by 
whom  the  debtor  is  pursued.  We  have  always 
understood  the  provisions  in  question  as  no 
more  than  a  statute  execution  against  choses 
in  action  and  other  effects  not  tangible  by  the 
ordinary  fl.  fa.  The  statute  gives  the  creditor 
or  creditors  certain  process  by  which  he  or 
they  may  coerce  the  payment  of  a  debt  or 
debts  for  which  the  debtor  has  been  prosecuted. 
People  v.  Abel,  3  Hill.  109,  112;  Prac.  Direc- 
tions, etc.,  under  the  Non-Imp.  Act,  Pamph., 
*p.  15.  We  accordingly,  at  the  last  [*58O 
January  Term,  on  a  prisoner  being  brought 
up  for  discharge  under  the  6th  article,  granted 
the  motion  notwithstanding  the  objection  that 
our  insolvent  laws  are  all  suspended.  Look- 
ing at  the  U.  S.  statute  as  we  should  to  a  state 
insolvent  law — and  when  applied  to  voluntary 
applicants,  it  is  no  more — we  then  have  a  gen- 
eral cessio  bonorum  indeed;  but  one  which,  in 
its  own  nature,  and  according  to  the  general, 
not  to  say  universal  rule  of  construction,  can 
have  no  effect  as  of  a  time  prior  to  the  decree 
by  which  it  was  effected.  Such  a  construction 
would  leave  the  assignment  to  Valentine  un- 
touched. Nor  do  I  perceive  that  the  doctrine- 
of  relation  declared  in  13  Eliz.,  ch.  7,  sec.  2,. 
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and  continued  in  the  subsequent  bankrupt 
laws  of  England,  is  expressly  enacted  by  the 
U.  8.  Bankrupt  Law.  If  applicable,  however, 
whether  by  enactment  or  construction,  it  is  de- 
cisive against  the  present  motion.  See,  Balme 
v.  Hutton,  1  Cromp.A  M.,  262,  269,  270;  Coop- 
«r  v.  Chitty,  1  Burr.,  20,  80,81;  S.  C.,  1  Keny., 
395,  417.  418;  Price  v.  Jlelyar.  1  Moore  &  P., 
541.  552;  S.  0. ;  4  Bing.,  597. 

Here  was  neither  a  right  of  lien  in  the 
plaintiff,  nor  was  the  interest  of  the  defend- 
ant devested  until  the  assignment  of  August 
30  made  pursuant  to  the  order  of  the  recorder. 
Five  days  before,  August  25,  the  petition  in 
bankruptcy  was  lodged  in  the  U.  S.  District 
Court.  This  was,  no  doubt,  an  act  of  bank- 
ruptcy, perhaps  the  only  act  which  can  be  rec- 
ognized as  such  under  the  voluntary  branch  of 
the  statute.  See,  St.  6Geo.  IV.,  ch.  16,  sec.  6. 
Upon  the  best  consideration,  however,  which 

1  have  been  able  to  give  the  question,  I  have 
failed  to  discover  any  principle  in  our  statute 
of  bankruptcy,  or  in  the  nature  of  the  case,  by 
which  the  Legislature  can  be  understood  to 
have  intended  a  relation  covering  property  of 
tbe  bankrupt   which  he  did  not  own  at  the 
time  of  the  bankrupt  assignment,  excepting 
such  as  he  might  have  fraudulently  transferred 
contrary  to  the  express  provisions  of  the  3d 
section,  or,  at  most,  voluntarily  transferred 
within  the  time  there  mentioned,  the  transfer 
being  bonaflde.     Independently  of  these  pro- 
581*]  visions,  *I  understand  the  Act  as  indi- 
cating quite  clearly  that  the  bankrupt  assign- 
ment shall  have  no  greater  effect  than  any  oth- 
er general  transfer.     That  it  is  a  Bankrupt 
Act,  certainly  implies  no  relation.     This  is 
plain,  not  only  from  the  necessity  of  expressly 
declaring  the  doctrine  in  the  English  Statutes; 
but  from  the  well  known  construction  which 
has  always  been  given  to  our  insolvent  laws. 
These  are,  effectually,  but  bankrupt  laws  un- 
der another  name.     In  this  view  of  the  matter 
too,  I  find  myself  confirmed  by  Mr.  Bicknell, 
Bickn.  Bankruptcy,  p.  88,  2d  ed..  and  the  ob- 
servations of  Judge  Battle.  Ex  parte  Ziegenfuss 

2  Ired.  (N.  C.),  463,  468,  469.  No  case  was  cited 
on  the  argument  as  holding  the  contrary.     In 
the  absence  of  a  clear  decision  by  the  U.  S. 
Court  declaring  that  a  transfer  of  a  debtor's 
property  in  invitum,  made  to  satisfy  his  debt 
and  made  bonafide,  prior  to  a  decree  declaring 
the  debtor  a  bankrupt,  shall  be  overreached 
by  such  a  decree,  I  feel  no  serious  difficulty  in 
saying  that  the  former  transfer  should  prevail. 
The  result  is  that  this  motion  must  be  granted. 

Ordered  accordingly. 

Distinguished— 8  Barb.,  520. 

Commented  on— 2  Barb.  Ch.,  294 ;  1  Barb.,  288 ;  13 
Barb.,  618,  620 ;  3  How.  Pr.,  116. 

Explained— 1  N.  Y.,  160. 

Followed-5  Hill.  608: 1  N.  Y.,  149. 

Cited  in— 4  Hill.  683 ;  2  N.  Y..  107  ;  10  How.  Pr.,  564; 
Ivi  m ..  483 ;  2  Daly,  33 ;  5  Leg.  Obs.,  410. 


Ex  PARTE  FLEMING  ET  AL. 

Mandamus — This  Court  Witt  Not  Compel  Min- 
isterial Officer  to  Disobey  Injunction  Unless 
Plainly  Void  for  Want  of  Jurisdiction — Dis- 
cretion— Non- Imprisonment  Act. 

This  court  will  not  interfere  by  mandamus  to  com- 
pel a  ministerial  officer  to  disobey  an  injunction, 
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unless  it  appear  to  be  plainly  void  for  wantof  juris- 
diction. 

Accordingly,  where  a  j  udge,  acting  under  the  Non- 
Imprisonment  Act.Sess  L.of  1831,  p. 3fl«,  sec.  3,  et  »eq., 
made  out  a  warrant  to  commit  the  defendant  pursu- 
ant to  the  9th  section  but,  being  afterwards  served 
with  oil  injunction  from  the  Di-trict  Court  of  the 
U.  8.  restraining  further  proceedings  in  the  matter, 
refused  to  deliver  the  warrant  to  be  executed  ;  held, 
that  this  court  would  not  compel  the  delivery  by 
mandamus,  no  want  of  jurisdiction  in  respect 
to  the  injunction  appearing. 

The  court  will  not  inquire,  in  such  case,  whether 
the  injunction  was  issued  iinprovidently. 

Semble,  that  an  injunction  to  restrain  the  execu- 
tion of  a  sentence  for  crime  may  be  treated  as  a  nul- 
lity. Per  Cowen,  J. 

*The  proceeding  contemplated  by  the  3d  sec-[*582 
tion  of  the  Non-Imprisonment  Act  is  of  a  civil  and 
not  a  criminal  nature.  Per  Cowen,  J. 

A  mandamus  is  a  prerogative  writ  which  this  court 
may  issue  or  withhold  in  its  discretion.  Per  Cow- 
en.  J. 

Citations— 1  Hill,  649,  651;  10  Wend.,  611;  4  Hill. 
266,  577. 

MOTION  for  mandamus.  Proceedings  were 
instituted  against  one  Williams,  by  Flem- 
ing and  Remington,  before  G.  Lawrence,  First 
Judge  of  the  Onondaga  C.  P.,  to  compel  satis- 
faction of  a  judgment  against  Williams  in  the 
manner  prescribed  by  the  Non-Imprisonment 
Act.  Sess.  L.  1831,  p.  396.  sec.  8,  etseq.  After 
a  hearing,  the  judge  decided  that  Williams  was 
guilty  of  fraud  within  the  2d  and  3d  subdi- 
visions of  the  4th  section  of  the  Act,  and  de- 
termined to  commit  him  in  default  of  a  com- 
pliance with  the  terms  of  the  10th  section. 
Williams  refused  to  comply,  and  the  judge 
drew  up  and  signed  a  warrant  of  commitment 
which,  however,  he  refused  to  deliver,  on  the 
ground  that  he  had  been  served  with  an  injunc- 
tion from  the  District  Court  of  the  U.  S.  re- 
straining further  proceedings.  The  injunction 
was  directed  to  "  Robert  Fleming  (one  of  the 
parties  to  the  proceeding  before  the  judge)  and 
to  his  agents,  counselors,  attorneys  and  other 
officers  acting  under  him  or  by  his  direction, 
and  each  and  every  of  them."  A  motion  was 
now  made  in  behalf  of  Fleming  and  Reming- 
ton for  a  mandamus  commanding  the  judge  to 
deliver  the  warrant. 

Mr.  A.  Fleming,  for  the  motion,  cited 
Townsend  v.  Morrell,  10  Wend.,  577,  and  Spen- 
cer v.  Hilton,  Id.,  608. 

By  tht  Court,  Cowen.  J.  It  is  certainly  im- 
possible for  me,  on  the  case  stated,  to  see  ex- 
pressly that  this  in  junction  was  properly  issued ; 
but  it  is  not  my  duty  to  inquire  whether  it  wa* 
or  not.  I  am  not  prepared  to  deny  that,  under 
circumstances,  it  might  have  been  propeily  is- 
sued; but  if  I  were,  it  is  enough  to  know  that 
Judge  Conkling  has  power  to  issue  and  en  force 
the  process  of  injunction  like  any  other  Chan- 
c-ellor.  If  it  has  improvidently  issued,  I  am 
bound  to  suppose  that  he  will  set  it  aside  on 
*motion.  He  having  jurisdiction,  it  is  [*583 
the  same  thing  to  me  as  if  it  had  issued  from 
the  Court  of  Chancery  of  this  State.  Before 
I  should  be  warranted  in  compelling  a  minis- 
terial officer  to  disregard  it,  I  must  be  satisfied 
in  the  strong  language  of  counsel,  that  the  or- 
dering of  the  writ  was  a  mere  act  of  usurpa- 
tion; in  other  words,  that  Judge  Conkling 
wanted  jurisdiction  over  the  subject-matter; 
for  it  is  not  made  a  question  that  he  has  it  over 
the  process  and  over  every  person  residing  in 
his  district.  The  injunction  recites  that  the 
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proceeding  before  Judge  Lawrence  is  contrary 
to  equity;  and  if  it  did  not,  I  am  bound  to  pre- 
sume in  favor  of  a  court  having  jurisdiction 
over  matters  of  equity,  that  the  judge  has  con- 
sidered and  acted  on  such  a  matter. 

I  am,  therefore,  called  upon  to  order  the  do- 
ing of  an  act  by  Judge  Lawrence  which  would 
be  in  direct  violation  of  a  valid  injunction,  and 
subject  him  to  punishment  accordingly.  It  is 
true  that  courts  of  law  do  not  hold  themselves 
restrained  by  injunction  from  proceeding.  (See 
Kelly  v.  Cowing,  ante,  p.  266.)  Nor  should  any 
officer  be  thus  restrained  while  acting  as  a 
judge.  But  no  court  ought  to  compel  either 
parties  or  ministerial  officers  to  put  themselves 
in  positive  conflict  with  the  order  or  writ  of 
another  court.  Burt  v.  Mapes,  1  Hill,  649,  651. 

It  is  said  that  the  proceeding  before  Judge 
Lawrence  was  to  convict  of  a  crime  and  punish 
it;  and  that  a  court  of  equity  has  no  jurisdic- 
tion over  a  criminal  matter.  It  may  be  con- 
ceded that  an  injunction  against  an  execution 
for  a  simple  crime  would  be  a  nullity.  But  no 
one  can  doubt  that  the  main  object  of  the  stat- 
ute is  the  same  as  that  of  the  old  law  in  giving 
a  ca.  sa.  It  is  to  compel  payment  by  means  of 
property  which  a  fi.  fa.  cannot  reach.  The 
great  point  is  the  civil  remedy.  10  Wend.,  611; 
Berthelon  v.  Belts,  ante,  p.  577. 

Beside,  the  mandamus  is  a  prerogative  writ 
which  we  have  power  to  issue  or  withhold  ac- 
584*]  cording  to  our  discretion;  and,  inde- 
pendently of  other  questions,  it  would  be  very 
indiscreet  to  place  the  judge  between  two  fires, 
as  we  should  do  by  granting  this  motion. 

Motion  denied. 

Mandamus  —  Is  a  prerogative  writ- Discretion  of 
court  to  grant  or  refuse.  Cited  in— 27  N.Y.,  386:  76  N. 
Y.,339;  13  Barb.,  450:  49  Barb.,  261;  5  Abb.  Pr.,  213;  13 
Abb.,  N.  8.,  161 ;  6  Wall.,  209 :  50  Cal.,  574 :  6  Kan.,  537; 
35  N.  J.  L.,  397;  35  Ohio  St.,  157. 

Act  to  abolish  imprisonment  for  debt — Nature  of 
remedy.  Cited  in— 3  Abb.  App.,  Dec.,  557  ;  1  Barb., 
367;  6  Abb.,  N.  8.,  69. 


NELSON  t>.  SHARP. 

Evidence— Inadmimbility  of  Parol  to   Qualify 
Sealed  Instrument — Mortgages. 

Evidence  of  a  parol  agreement  is  in  general  inad- 
missible to  qualify  a  sealed  instrument,  or  to  show 
a  defeasance  different  from  that  which  the  instru- 
ment itself  expresses.  Per  Cowen,  J. 

The  practice  in  this  State  of  receiving  parol 
evidence  that  an  absolute  deed  was  intended  as  a 
mortgage,  ought  not  to  be  extended.  Per  Cowen,  J". 

Where  a  defendant  moved  to  set  aside  a  judgment 
entered  up  on  bond  and  warrant  of  attorney.on  the 
ground  that  the  latter  were  given  in  consideration 
of  a  promise  by  the  plaintiff  to  make  certain  advanc- 
es of  money  thereafter,  which  he  had  wholly  failed 
to  do :  held,  that  the  promise  being  a  sufficient  con- 
sideration to  uphold  the  judgment,  the  defendant's 
remedy  was  by  action  fora  breach  of  it,  and  the  mo- 
tion was,  therefore,  denied. 

Even  had  the  arrangement  as  to  the  advance  of 
money  been  in  the  nature  of  a  defeasance,  yet,  rest- 
ing in  parol  merely,  it  could  not  have  been  set  upas 
aground  for  interfering  with  the  judgment.  Per 
Cowen,  J". 

NOTE.— Evidence— Admissibttity  of  parol,  to  con- 
tradict or  vary  the  terms  of  written  contracts.  See 
Swick  v.  Sears,  1  Hill,  17,  classified  list  of  notes  cited. 

Admiissibility  of  parol  evidence  to  show  that  a  deed 
absolute  on  its  face  was  intended  as  a  mortgage.  See 
Jttoach  v.  Cosine,  9  Wend.,  227,  note ;  Clark  v.  Henry, 
2  Cow.,  324,  ?io(6. 
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MOTION  to  set  aside  a  judgment  confessed 
on  bond  and  warrant  of  attorney,  or  for  a 
rule  that  satisfaction  be  entered.  Judgment 
was  perfected  April  1,  1840,  on  a  bond  in  the 
penalty  of  $3,000,  conditioned  for  the  payment 
of  money.  Neither  the  bond  nor  warrant  of 
attorney,  nor  any  writing  between  the  parties, 
declared  the  purpose  for  which  the  bond  was 
given  or  the  judgment  confessed  to  be  other 
than  for  the  payment  of  money.  But  the  defend- 
ant made  affidavit  that,  in  fact,  the  object  was 
to  secure  the  plaintiff  against  moneys  which 
he  promised  to  advance  in  order  to  redeem  cer- 
tain lands  sold  under  executions  against  the 
defendant;  but  which  he  had  wholly  failed  to 
do.  The  plaintiff's  affidavit,  on  the  contrary, 
stated  that  the  object  was  to  secure  him  against 
certain  moneys  theretofore  advanced  and  then 
yet  to  be  advanced  for  the  board  of  the  defend- 
ant and  his  wife,  and  for  other  objects.  Vari- 
ous affidavits  *were  read  on  both  sides  [*585 
tending  to  confirm  or  rebut  the  affidavits  of  the 
respective  parties.  It  also  appeared  that,  June 
4,  1842,  upon  accounting,  the  defendant  was 
found  indebted  to  the  plaintiff  in  a  balance  of 
$766.22,  for  moneys  had  and  received  and  ad- 
vanced. This  the  defendant  now  admitted  to 
be  due;  but  insisted  that  these  moneys  bad  no 
connection  with  the  judgment.  The  plaintiff 
claimed  a  right  to  collect  that  sum  by  execu- 
tion, besides  costs. 

Mr.  L.  H.  Sandford,  for  defendant. 

Mr.  S.  M.  Woodruff,  contra. 

By  the  Court,  Cowen,  J.  It  is  impossible 
for  me  to  reduce  the  claim  of  this  plaintiff  be- 
low the  balance  struck  between  the  parties 
upon  their  accounting  in  1842;  and  I  can  do  so 
much  only  because  the  plaintiff  agrees  that 
this  is  the  sum  due  from  the  defendant.  Inde- 
pendently of  that,  I  know  not  of  any  principle 
on  which  I  could  cut  down  the  sum  below  the 
amount  in  the  sealed  condition  of  the  bond. 
No  fraud,  duress,  infancy,  usury  or  the  like, 
is  pretended  as  the  reason  why  a  money  bond, 
with  a  warrant  of  attorney, was  given  without 
the  usual  precaution  of  qualifying  it  by  a 
sealed  declaration,  in  or  out  of  the  condition, 
that  it  was  for  a  purpose  other  than  that  which 
the  condition  expresses.  It  is  not  necessary  to 
inquire  whether  this  be  essential  in  order  to  af- 
fect the  judgment  on  a  bond  and  warrant  of 
attorney,  though  I  must  not  be  considered  as 
admitting  that  a  bond  becomes  any  weaker  and 
more  open  to  an  attack  by  parol  evidence,  be- 
cause it  is  carried  into  judgment.  If  not,  it 
certainly  follows  that,  in  order  to  overcome 
the  language  of  the  instrument,  there  should 
be  a  writing  of  equal  degree  filed  and  made 
matter  of  record  which  the  other  papers  which 
go  into  the  clerk's  office  as  a  foundation  for  the 
judgment.  This  would  seem  to  be  especially 
important  where  an  estoppel  by  judgment  is 
added  to  that  of  the  bond.  The  motion  is  not 
made  by  creditors,  who,  I  admit,  might  com- 
plain *that  they  were  defrauded,  and  [*586 
claim  to  be  let  into  an  inquiry  concerning  the 
true  consideration  upon  that  ground.  The  ob- 
jection is  made  by  the  defendant,  who  comes 
to  set  up  a  parol  defeasance  of  his  bond  and 
judgment,  and  to  establish  it  by  his  own  affi- 
davit. I  called  on  the  argument  for  a  case  in 
which  such  a  thing  was  ever  allowed.  None 
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has  been  furnished.  I  do  not  deny  that  a  co 
temporaneous  writing,  sealed  by  the  parties, 
though  not  filed,  might  have  done ;  as  the 
courts  formerly  received  a  deed  to  lead  the 
uses  of  a  fine.  But  even  this,  I  apprehend, 
must  be  set  down  as  an  exception.  I  am  re- 
minded of  the  anomalous  practice  in  this 
State  of  receiving  parol  evidence  that  an  abso- 
lute deed  was  intended  as  a  mortgage.  This, 
too,  is  an  exception,  which  should  not  be  ex- 
tended. There  is  difficulty  enough  in  its  stand- 
ing alone.  I  know  of  neither  principle  nor 
practice  to  take  the  present  case  out  of  the  gen- 
eral rule,  which  is,  that,  to  qualify  a  sealed  in- 
strument or  show  a  defeasance  different  from 
what  the  instrument  itself  contains,  the  party 
shall  be  put  to  show  another  writing  between 
the  same  parties  also  under  seal.  In  short,  the 
defeasance  must  be  of  equal  dignity  with  the 
principal  paper. 

I  have  looked  through  the  cases  for  setting 
aside  warrants  of  attorney  in  Bingham  on 
Judgments.  They  are  all  either  of  personal 
disability,  or  where  the  warrant  was  actually 
or  constructively  involuntary,  or  where  the 
consideration  was  impeachable  as  being  illegal 
or  immoral;  in  short,  where  the  court  saw  that 
the  bond  might  be  effectually  destroyed  or  va- 
ried in  the  regular  course  of  an  action.  But 
who  ever  heard,  in  such  case,  of  a  court  allow- 
ing the  interpolation  of  a  parol  defeasance;  in 
other  words,  parol  evidence  to  contradict  the 
language  of  a  specialty? 

Under  the  provisions  of  the  Revised  Stat- 
utes, we  might  now  perhaps  set  aside  the  judg- 
ment to  let  in  a  defense  founded  upon  a  par- 
tial or  total  want  of  consideration.  I  mean  the 
provisions  which  allow  a  defense  on  this 
ground  upon  its  being  pleaded,  the  same  as  if 
it  were  a  simple  contract. 

What  I  have  said  thus  far,  however,  I  desire 
587*]  should  be  taken  *for  no  more  than  a 
refusal  to  concede  what  appeared  to  me  on  the 
argument  and  still  appears,  from  the  degree 
of  examination  I  have  bestowed  upon  the  ques- 
tion, to  have  been  the  assumption  of  a  facility 
of  attack  on  judgments  confessed,  beyond 
what  is  warranted  either  by  principle  or  au- 
thority. 

The  motion  must,  I  think,  be  denied  on  oth- 
er grounds.  Were  I  to  receive  the  opposing 
evidence,  and  were  I  convinced  that  the  bal- 
ance between  the  conflicting  affidavits  and 
proofs  is  in  favor  of  the  defendant's  version 
of  the  matter,  to  what  would  it  amount  ? 
To  no  more  than  that,  in  consideration  of  a 
judgment,  the  plaintiff  promised  to  do  a  cer- 
tain thing,  which  he  has  omitted.  He  has 
broken  his  parol  promise,  to  which  I  am  re- 
quired to  give  the  effect  of  a  defeasance,  with- 
out its  being  in  its  own  nature  any  such  thing. 
The  obvious  legal  remedy  is  an  action.  Here 
is  neither  condition  nor  fraud,  but  only  a 
breach  of  promise.  Why  set  aside  the  judg- 
ment? To  let  in  a  trial  upon  the  bond.  Why 
do  that  when  the  defendant  himself  admits 
there  was  a  consideration — the  plaintiff's  prom- 
ise— by  which  the  bond  must  be  maintained. 
No  other  reason  can  be  imagined  than  a  wish 
to  deprive  the  plaintiff  of  his  agreed  means  of 
indemnity  against  his  promise.  If  that  was 
not  fulfilled  by  redeeming  the  land,  the  plaint- 
iff was  doubtless  considered,  at  the  time,  able 
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to  answer  the  damages.  The  very  reason  why 
he  took  the  judgment  as  a  security,  if  the  de- 
fendant's affidavits  be  correct,  was  probably  to 
guard  against  the  consequence  of  the  defend- 
ant's insolvency.  Suppose  the  plaintiff  had 
given  his  written  obligation,  the  case  would 
have  been  the  same.  It  is  like  an  exchange  of 
acceptances  or  notes — one  being  a  consideration 
for  the  other,  and  so  both  of  them  binding. 
The  effect  of  the  motion,  if  granted,  will  be  to- 
violate  the  implied  understanding  of  the  par- 
ties, even  on  the  defendant's  own  showing. 

I  will  not  deny  that,  in  the  war  of  affidavits 
opened  by  the  case,  the  defendant  may  have 
succeeded  both  as  to  number  and  weight  on 
the  question  of  what  was  the  real  considera- 
tion. It  is  enough,  however,  that  there  was  a 
real  consideration  of  any  *kiud,  even  [*588 
though  I  may  think  it  was  inadequate.  Of  thia 
the  parties  were  the  judges. 

That  there  was  lately  the  relation  of  guardian 
and  ward  subsisting  between  the  plaintiff  and 
defendant,  and  so,  perhaps,  a  constructive 
fraud,  was  not  put  forward  in  the  papers  as  a. 
ground  of  the  motion.  It  is  merely  alluded  to 
asan  incident  in  the  account  of  the  transaction. 
Neither  party  could  have  thought  of  such  a 
ground  being  brought  into  question  by  this 
motion  till  it  was  incidentally  suggested  to- 
wards the  close  of  the  argument. 

Motion  deined. 

Cited  in— 12  Barb.,  376;  57  Barb.,  147,  n. ;  7  How. 
Pr.,  120;  5Duer,  206. 


WEBB  v.  BULGER  &  BULGER. 

Practice — Judgment   Records — Action    Against 
Two  Defendants — Bill  of  Exceptions  by  One. 

In  freneral,  there  can  be  but  one  judgment  record 
in  the  same  cause. 

Where,  however,  in  an  action  of  assault  and  bat- 
tery against  two  defendants,  a  verdict  was  rendered 
in  favor  of  one  and  against  the  other,  whereupon 
the  latter  made  a  bill  of  exceptions,  and  the  former 
perfected  judgment  for  his  costs,  the  court  permit- 
ted the  judgment  to  stand  on  condition  that  the 
costs  of  entering  it  up  should  be  deducted,  though 
the  cause  was  still  pending  on  the  bill  of  excep- 
tions. 

A  SSAULT  and  battery.     A  verdict  having 

11  been  rendered  in  this  case  against  one  of 
the  defendants,  and  in  favor  of  the  other,  the 
latter  perfected  judgment  against  the  plaintiff 
for  costs,  including  the  costs  of  the  judgment, 
and  the  other  defendant  made  a  bill  of  excep- 
tions. 

.l/r.E.A.Doolittle,  for  the  plaintiff, moved 
to  set  aside  the  judgment,  on  the  ground  that 
the  cause  was  still  pending  and  undetermined, 
and  that  but  one  judgment  record  could  be 
made  and  filed  in  the  same  cause. 

Mr.  R.  W.  Peckham,  contra,  cited  Hal- 
lock  v.  Powell,  2  Cai.,  216,  218;  Day  v.  Hank*, 
8  T.  R.,  654,  656;  Canfield  v.  *Gaylord,[*5tW 

12  Wend.,  236;  2  R.  8..  617,  sec.  26;  Cutler  v. 
Goodwin,  1  Str.,  420;  Kirk  v.  Nowill,  1  T.  R., 
266;  Braithwaitev.  Bradford,  6  T.  R.,  599. 

By  the  Court,  Nelson,  Ch.  J.  The  defend- 
ant who  obtained  a  verdict  is  entitled  to  his 
judgment  for  costs;  but  there  should  be  but 
one  record.  This  is,  however,  mere  matter  of 
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-form;  and  if  the  costs  of  entering  up  judg- 
ment be  deducted,  the  plaintiff  cannot  be  prej- 
udiced.    On  making  such  deduction,  the  judg- 
ment may  stand. 
Ordered  accordingly. 
Cited  in— 15  How.  Pr.,  253 ;  10  Abb.  Pr..  386. 


Ex  PARTE  NEWELL,  Receiver,  etc. 

.Sale  of  Lands  under  Fi.  Fa.— Redemption  by 
Second  Creditor — Injunction. 

Where,  after  one  creditor  had  redeemed  ]ands  sold 
under  a  ft.  fa.,  a  second  creditor,  with  a  view  of  re- 
deeming from  the  first,  paid  unconditionally  to  the 
sheriff  the  requisite  amount,  but  immediately  there- 
.after  served  an  injunction  in  his  own  favor  restrain- 
ing- the  sheriff  from  paying  it  over ;  held,  neverthe- 
less, that  he  was  entitled  to  the  sheriff's  deed. 

T)  EDEMPTION  of  lands  sold  on  execution. 
It  December  4,  1841,  the  sheriff  of  Erie  sold 
certain  lands  in  Buffalo  on  two  judgments 
.against  Elisha  C.  Hickcox,  one  in  favor  of 
Samuel  Stevens,  and  the  other  in  favor  of 
James  Brisbane;  and  Brisbane  became  the  pur- 
chaser at  $1,950.  February  23,  1843,  Samuel 
H.  Addington,  having  three  judgments  against 
Hickcox  amounting  to  about  $4,800,  redeemed 
and  became  the  purchaser  of  the  land,  by  pre- 
senting the  necessary  papers  and  paying  to  the 
sheriff  the  amount  of  Brisbane's  bid  with  in- 
terest, amounting  to  $2,116.50.  There  was  a 
judgment  against  Hickcox  in  favor  of  the  City 
Bank  of  Buffalo  which  was  older  than  either 
of  those  on  which  Addington  redeemed  ;  and, 
March  1,  1843,  George  Newell,  receiver  of  the 
€ity  Bank,  redeemed  from  the  sale  by  present 
ing  the  necessary  papers  and  paying  to  the 
59O*]  sheriff  the  amount  of  *Brisbane's  bid 
with  interest,  $2,120.63.  On  the  third  day  of 
the  same  month,  Addington  again  went  to  the 
sheriff  for  the  purpose  of  redeeming  from 
Newell,  and  paid  to  the  sheriff  the  amount 
claimed  to  be  due  on  the  judgment  in  favor  of 
the  City  Bank,  being  $1,642.  Previous  to  pay- 
ing the  money,  Addiugton  had  filed  a  bill 
against  Newell  in  the  Court  of  Chancery,  al 
leging  that  the  bank  judgment  had  been  sat- 
isfied, and  obtained  an  injunction  forbidding 
the  sheriff  to  pay  over  to  Newell  the  monev 
which  Addington  might  pay  to  redeem,  until 
the  further  order  of  the  Court  of  Chancery.  Ad- 
dington first  paid  the  money  to  the  sheriff  and 
took  his  receipt  for  the  same,  and  immediately 
thereafter  served  the  injunction  on  the  sheriff, 
forbidding  his  paying  over  the  money  to  New- 
•  ell.  The  sheriff,  being  of  opinion  that  Adding- 
ton had  properly  redeemed,  executed  a  deed 
to  him  March  6.  Newell  had  previously  given 
notice  to  the  sheriff  and  to  Addington  that  he 
should  claim  the  deed,  on  the  ground  that  Ad 
dington  had  not  redeemed. 

Messrs.  E.  F.  Smith  and  T.  Burwell,  now 
moved  for  a  mandamus  to  the  sheriff,  com- 
manding him  to  execute  a  deed  to  Newell  as 
receiver.  They  insisted  that,  in  consequence 
of  the  service  of  the  injunction,  there  was  no 
redemption  by  Addington.  It  was  like  a  con 
ditional  or  qualified  tender,  or  offering  money 
with  one  hand,  and  then  snatching  it  away 
with  the  other. 

Messrs.  E.  G.  Spalding and  D.  Cady  op 
posed  the  motion. 
.HILL  4. 


By  the  Court,  Bronson,  J.  Whether  the 
injunction  was  properly  issued  or  not,  is  a  ques- 
tion for  the  Court  of  Chancery.  Assuming  that 
it  was  regular,  and  that  the  money  is  stayed  in 
the  hands  of  the  sheriff,  we  are  still  of  opinion 
that  there  was  a  good  redemption  by  Adding- 
ton. He  made  an  unconditional  payment  of 
the  amount  of  the  bank  judgment,  and  the 
sheriff  received  and  receipted  the  money  be- 
*ore  the  injunction  was  served.  The  redemp- 
ion  was  then  complete,  and  the  subsequent 
*service  of  process  to  stay  the  money  [*591 
n  the  hands  of  the  sheriff  could  not  undo  what 
lad  already  been  well  done.  It  is  not  like  the 
ase  of  a  tender  trammeled  with  conditions,  or 
an  offer  of  payment  without  parting  with  the 
money.  Addington  put  the  money  entirely  be- 
yond his  own  control.  The  sheriff  received 
and  now  holds  it  for  Newell,  and  is  answerable 
ror  its  safe-keeping  in  the  same  manner  as 
hough  the  injunction  had  not  been  served. 
Should  the  chancery  suit  be  decided  in  favor 
of  the  defendant,  or  the  injunction  be  dis- 
solved, Newell  will  then  receive  the  full  amount 
of  his  judgment ;  aud  he  can  only  fail  of  ob- 
taining the  money  because  a  court  having  cog- 
nizance of  the  matter  may  decide  that  the  judg- 
ment had  been  satisfied  prior  to  the  redemp- 
tion. 

The  money  which  Newell  paid  on  redeem- 
ing from  Brisbane  is  in  the  sheriff's  hands, 
ready  for  Newell  whenever  he  chooses  to  ask 
for  it.  The  sheriff  also  has  the  money  to  pay 
the  bank  judgment,  which  Newell  will  receive 
in  due  time  unless  it  should  be  found  that  the 
judgment  had  been  satisfied,  and  so  was  not  a 
lien  on  the  land. 

Motion  denied. 

Same  case- 4  Hill,  608. 

Explained— 7  How.  Pr.  341. 


LARMON  v.  AIKEN  ET  AL. 

Where  a  writ  of  error  to  the  C.  P.  was  brought 
after  June  1, 1840,  though  the  judgment  sought  to 
be  reversed  was  rendered  before,  held,  that  the  costs 
upon  the  writ  must  be  taxed  according  to  the  rates 
established  by  the  Act  of  May  14, 1840. 

Citation— Laws,  1840,  p.  327. 

COSTS.  Aiken  and  another  sued  Larmon 
before  a  justice,  and  recovered  a  judgment. 
On  appeal  to  the  C.  P.,  judgment  was  again 
recovered  against  Larmon  prior  to  June  1, 
1840.  After  that  day,  Larmon  brought  a  writ 
of  error  in  this  court,  where  the  judgment  was 
affirmed.  The  defendants  in  error  taxed  their 
costs  on  the  writ  of  error  at  the  rates  given  by 
the  old  fee  bill. 

*Mr.  N.  Hill,  Jr.,  moved  for  a  re-  [*592 
taxation  on  the  ground  that  costs  should  have 
been  taxed  at  the  rates  established  by  the  Act 
of  1840.  Stat.  1840,  p.  327. 

Mr.  H.  Z.  Hayner,  contra,  said  a  writ  of 
error  was  for  some  purposes  a  continuation  of 
the  original  action,  and  as  that  was  commenced 
prior  to  June  1,  1840,  the  case  was  saved  from 
the  operation  of  the  Act  of  1840  by  the  38th 
section. 

By  the  Court,  Bronson,  J.  We  think  the 
costs  of  the  writ  of  error  should  have  been 
charged  and  taxed  according;  to  the  rates  es- 
tablished by  the  Act  of  1840. 

Motion  granted. 

Cited  in— 25  How.  Pr.,  95 ;  16  Abb.  Pr.,355,  n. 
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PARK  ET  AL.  v.  MOORE  ET  AL. 

Where  a  defendant,  after  suit  brought,  obtained  a 
decree  for  his  discharge  as  u  bankrupt,  the  court 
permitted  the  plaintiff  to  discontinue  without  costs, 
thoiiRh  a  certificate  of  the  defendant's  discharge  had 
not  yet  been  granted. 

Citations— 1  Johns.,  148;  2  Johns.,  294;  18  Johns.. 
268 ;  2  Cow.,  503 ;  8  Cow.,  121;  1  Wend.,  91. 92 ;  1  Cai., 
116 ;  6  Johns.,  883. 

MR.  H.  Everts,  moved  that  the  plaintiffs 
have  leave  to  discontinue  without  costs. 
After  this  suit  was  commenced,  the  defendants 
made  application  for  discharge  under  the  Bank- 
rupt Act,  and  both  of  them  were  decreed  and 
declared  bankrupts  by  the  District  Court  of  the 
U.  S.,  but  neither  had  yet  obtained  his  certifi- 
cate of  discharge. 

Mr.  H.  H.  Martin,  contra. 

By  the  Court,  Bronson,  J.  When  the  de 
fendant,  after  suit  brought,  obtains  a  discharge 
under  an  insolvent  law.  the  plaintiff  will  be  al- 
lowed to  discontinue  without  costs.  1  Johns. , 
143 ;  2  Id.,  294 ;  18  Id.,  252  ;  2  Cow.,  503  ;  8 
593*] Id.,  121;  1  *Wend.,  91,  92;  1  Cai.,  116. 
But  the  motion  will  not  be  granted  unless  the 
defendant  has  obtained  his  discharge.  Collins 
v.  Evans,  6  Johns.,  333.  The  reason  for  this  I 
take  to  be,  that  the  court  will  not  try  the  ques- 
tion of  insolvency  on  affidavits.  The  plaintiff 
is  not  relieved  on  the  ground  that  the  defend- 
ant may  defeat  the  action  by  pleading  the  dis- 
charge ;  but  on  the  ground  that  the  discharge 
affords  conclusive  evidence  of  the  defendant's 
inability  to  pay.  Honeywell  v.  Burns,  8  Cow., 
121  ;  Merritt  ads.  Arden,  1  Wend.,  91.  Here, 
both  of  the  defendants  have  solemnly  declared 
themselves  bankrupts,  and  we  have  besides 
conclusive  evidence  of  the  fact  in  the  decree  of 
a  court  of  competent  jurisdiction.  Although 
the  defendants  have  not  obtained  their  certifi- 
cates, the  case  falls  within  the  principle  of 
those  in  which  the  plaintiff  has  been  allowed 
to  discontinue  without  costs. 

Motion  granted. 

Cited  in-41  N.  T.,  358 ;  36  How.  Pr.,  241 ;  40  How. 
Pr.,  183. 


THE  PEOPLE,  ex  rel.  SEWARD, 
v. 

SLY   ET  AL. 

Highways — Discontinuance  of  Road  District — 
Effect  of. 

Where  a  road  district  was  formed  from  parts  of 
two  districts,  and  was  afterwards  ordered  to  be  dis- 
continued by  the  Commissioners  of  Highways;  held, 
that  the  order  was  valid,  though  it  did  not  expressly 
provide  for  embracing  the  territory  to  which  it  re- 
lated within  any  other  road  district,  the  effect  be- 
ing to  restore  the  two  districts  to  their  original 
limits. 

EOAD  district  number  83  in  the  Town  of 
Warwick,  Orange  Co.,  was  formed  from 
parts  of  road  districts  Nos.  37  and  64.  At  a 
meeting  of  the  Commissioners  of  Highways  of 
the  town  in  March,  1840,  held  for  the  purpose 
of  deciding  upon  applications  to  alter  the  dis- 
tricts, they  made  an  order  that  district  No.  83 
be  discontinued.  After  the  annual  town-meet- 
ing in  1842,  the  relator  applied  to  the  justices 
to  appoint  an  Overseer  of  Highways  for  district 
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No.  83,  on  the  ground  that  the  town  had  neg- 
lected to  appoint  one.  1  R.  8.,  847,  sec.  31. 
*The  justices  refused  to  appoint,  for  the  [*594 
reason,  among  others,  that  there  was  no  such 
district.  These  facts  appeared  on  the  return  to 
an  alternative  mandamus  directed  to  the  jus- 
tices requiring  them  to  appoint  or  show  cause, 
etc. 

Mr.  A.  Taber,  for  the  relator,  now  moved 
for  a  peremptory  writ.  He  insisted  that  al- 
though the  commissioners  had  power  to  alter 
the  districts,  thev  were  bound  to  district  the 
whole  town,  and  could  not  leave  a  particular 
road  out  of  the  limits  of  any  district.  1  R.  S. , 
501,  sec.  1,  sub.  5. 

Mr.  R.  J.  Hilton,  contra. 

By  the  Court,  Bronson,  J.  The  effect  of 
discontinuing  district  No.  88  was,  I  think,  to 
restore  the  original  limits  of  the  two  districts 
out  of  which  No.  83  was  carved;  and  if  this  be 
so,  the  power  of  the  commissioners  to  make 
the  order  cannot  be  doubted.  The  justices 
were,  therefore,  right  in  refusing  to  appoint 
an  overseer  for  No.  88,  as  there  was  no  such 
district. 

There  has  been  a  great  deal  of  controversy 
about  the  "  Quaker  creek  road,"  and  it  may  be 
that  the  town  officers  have  dealt  hardly  with 
the  relator  :  but  I  do  not  see  that  he  has  any 
remedy  in  this  form. 

Motion  denied. 


*EHLE  «.  BINGHAM.        [*595 

Witnesses — Affidavit  of  Travel  and  Attendance 
of — Fees — Taxation  of. 

An  affidavit  of  the  travel  and  attendance  of  wit- 
nesses is  defective  unless  it  state  the  name  and  place 
of  residence  of  each  witness,  the  distance  traveled 
by  him  and  the  number  of  days  that  he  actually  at- 
tended. 

A  cause  having  been  noticed  for  trial  at  the  N.  Y. 
Circuit,  was  placed  upon  the  day  calendar,  where  it 
remained  but  one  day ;  held,  that  witnesses  residing 
in  the  city  were  entitled  to  fees  for  one  day's  at- 
tendance only. 

Fees  paid  to  witnesses  who  do  not  attend  in  obedi- 
ence to  a  subpoena,  cannot  be  taxed  as  a  part  of  the 
costs  in  the  cause ;  the  remedy  of  the  party  being 
by  a  suit  to  recover  back  the  money  paid. 

Citatlons-2  R.  S.,  653.  sec.  7 ;  6  Wend..  107 ;  3  Hill. 
457. 

"WITNESSES'  fees.  On  taxation  of  costs  for 
\V  the  N.  Y.  Circuit,  the  plaintiff  made  affi- 
davit that  the  following  persons  were  sub- 
poenaed as  witnesses,  "  and  probably  traveled 
the  distance,  and  actually  attended  as  wit- 
nesses the  number  of  days  as  hereinafter  stated, 
viz.:  S.  Wolcott,  etc.  [naming  nine  individu- 
als]; that  two  of  said  witnesses  reside  two  hun- 
dred and  thirty  miles  from  court,  and  attend- 
ed court  twenty  days  each;  that  one  of  said 
witnesses  resides  two  hundred  and  thirty  miles 
from  court  and  was  duly  subpoenaed,  and  five 
dollars  paid  towards  his  fees  to  him,  and  five 
dollars  additional  fees  paid  on  account  of  wit- 
ness' traveling  expenses  home  by  deponent  on 
his  way  to  New  York  as  a  witness  in  this  cause; 
that  one  of  said  witnesses  resides  one  hundred 
and  twenty  miles  from  court,  and  was  duly 
subpoenaed  as  a  witness  in  this  cause  and  his 
fees  as  such  witness  to  said  city  paid,  as  ap- 
pears by  the  admission  of  said  witness  duly 
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indorsed  in  his  own  handwriting  upon  the  sub- 
poena hereto  annexed;  that  four  of  said  wit- 
nesses attended  court  twenty-six  days  each, 
and  one  of  said  witnesses  attended  eighteen 
days  at  said  circuit."  The  five  last  mentioned 
witnesses  resided  in  the  City  of  N.  Y..  and  it 
appeared  that  the  cause  was  on  the  day  cal- 
endar for  said  circuit  for  one  day  only.  The 
defendant  objected  to  the  sufficiency  of  the 
affidavit.  The  taxing  officer  allowed  for  the 
travel  of  two  witnesses,  23o  miles  each,  $36.80, 
596*]  *and  for  the  attendance  of  those  wit- 
nesses, twenty  days  each,  $20.  For  the  five 
witnesses  residing  in  N.  Y.,  he  allowed  only 
one  day's  attendance  each;  and  he  rejected  the 
claim  for  fees  paid  to  the  witnesses  who  did 
not  attend  the  circuit.  Both  parties  moved  for 
a  re-taxation  of  the  costs. 

Mr.  A.  Taber,  for  plaintiff. 

Messrs.  T.  B.  Mitchell  and  N.  Hill,  Jr., 
for  defendant. 

By  the  Court,  Bronson,  J.  Charges  for 
witnesses  cannot  be  taxed,  without  an  affidavit 
stating  the  distance  they  respectively  traveled, 
and  the  days  they  actually  attended.  2  R.  S., 
653,  sec.  7.  For  the  purpose  of  satisfying  this 
requirement,  and  detecting  any  false  swearing, 
the  affidavit  should  state  the  name  and  place 
of  residence  of  each  witness,  the  distance  he 
had  to  travel  to  reach  court,  and  the  number 
of  days  that  he  actually  attended  as  a  witness 
in  the  particular  cause.  No  other  rule  will 
effectually  guard  against  overcharges.  This 
affidavit  was  insufficient,  and  the  charges  for 
the  travel  and  attendance  of  the  two  witnesses, 
amounting  to  $36. 80,  were  improperly  allowed. 

Only  one  day's  attendance  was  allowed  for 
each  of  the  city  witnesses.  That  was  right, 
both  on  the  ground  that  the  affidavit  was  de- 
fective, and  because  the  cause  was  only  on  the 
day  calendar  for  a  single  day. 

The  fees  paid  to  witnesses  who  did  not  at- 
tend were  properly  disallowed.  Booth  v.  Smith, 
5  Wend.,  107;  Anon.,  3  Hill,  457.  The  plaint- 
iff can  recover  back  the  money  from  the  wit- 
nesses, and  a  penalty  besides,  unless  there  was 
some  good  excuse  for  not  attending. 

The  plaintiff's  motion  for  a  re-taxation  must 
be  denied,  and  that  of  the  defendant  granted. 

Ordered  acordingly. 

Explained— 6  How.  Pr.,  206. 

Criticised-5  Rob.,  706. 

Cited  in— 5  How.  Pr.,  459 ;  6  How.  Pr.,  412 ;  11  How. 
Pr.,  161 ;  12  How.  Pr.,  449 ;  1  Abb.  N.  C.,  469 ;  10  Leer. 
Obs.,  157. 
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Service  of  Paper  on  Deputy — Affidavit. 

An  affidavit  of  service  of  papers  on  a  deputy  of 
one  of  the  clerks  of  this  court,  in  the  clerk's  office, 
is  good,  without  adding  that  the  clerk  was  absent. 

So,  of  an  affidavit  stating  service  on  a  clerk  of  one 
of  the  clerks  of  the  court,  in  his  office.  Note  a. 

MR.  M.  T.  Reynolds,  moved,  in  this  case, 
upon  papers  which  were  sworn  to  have 
been  served  on  a  deputy  of  one  of  the  clerks 
of  the  Supreme  Court  (naming  the  deputy  and 
clerk)  in  the  clerk's  office;  whereupon, 

Mr.  A.  Sheldon,  contra,  objected  that  the 
proof  of  service  was  insufficient,  it  not  appear 
ing  that  the  clerk  was  absent.     But, 
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Bronson,  J. ,  held  the  proof  sufficient. 
Motion  granted.(a) 

(a)  In  another  case,  decided  at  this  term,  the  affi- 
davit stated  that  the  papers  were  served  on  a  clerk 
of  J.  K.  P.,  one  of  the  clerks  of  the  Supreme  Court, 
in  his  office.  Held  sufficient. 


ANONYMOUS. 

Where  the  papers  for  a  motion  are  properly  enti- 
tled, an  affidavit  of  service  immediately  following, 
or  indorsed  upon  them,  though  not  itself  entitled, 
is  sufficient. 

IN  this  case,  the  papers  for  the  motion  were 
properly  entitled,  and  immediately  follow- 
ing was  an  affidavit  of  service,  which,  how- 
ever, was  not  entitled. 

Mr.  P.  Cagger,  for  the  motion,  was  about 
to  state  the  contents  of  the  papers  ;  where- 
upon, 

*Mr.  O.  S.  Brigham,  contra,  ob-  [*598 
jected  that  they  could  not  be  used,  by  reason 
of  the  above  defect  in  the  affidavit  of  service. 
But, 

Bronson,  J.,  overruled  the  objection,  ob- 
serving that  where,  as  in  this  case,  the  affida- 
vit immediately  follows  the  papers  for  the  mo- 
tion, or  where  it  is  indorsed  upon  them,  they 
being  properly  entitled,  it  is  sufficient,  though 
not  itself  entitled.  It  is  good  by  relation  to  the 
entitling  of  the  principal  papers. 

Motion  granted. 


MATTER  OF  FAULKNER,  an  Absconding  or 
Concealed  Debtor. 

Absconding  and  Concealed  Debtors— Statute — 
Appointment  of  Trustees — Jurisdiction — Prac- 
tice. 

The  appointment  of  trustees  in  a  proceeding 
against  an  absconding  or  concealed  debtor,  under  2 
R.  S.,  p.  2,  et  seq.i  does  not  preclude  him  from  rais- 
ing the  question  whether  the  affidavits  upon  which 
the  attachment  issued  were  sufficient  to  give  the 
officer  jurisdiction. 

Nor  will  the  debtor  be  precluded  even  though  he 
have  previously  applied  for  and  had  a  hearing  in 
the  C.  P.,  pursuant  to  2  R.  S.,  p.  9,  sec.  43. 

The  case  of  Hubbell  v.  Ames,  15  Wend.,  372,  ex- 
plained, and  the  reporter's  abstract  of  it  corrected. 

In  order  to  confer  jurisdiction,  the  affidavits  of 
the  two  witnesses  required  by  2  R.  S.,  p.  3,  sec.  5 
must  state  the  facts  and  circumstances  to  establish 
the  grounds  of  the  application :  mere  information 
and  belief  will  not  answer.  Per  Bronson,  J. 

If,  however,  facts  and  circumstances  be  stated 
tending  to  establish  the  grounds  of  the  application 
and  fairly  calling  on  the  officer  for  an  exercise  of 
his  judgment  upon  the  weight  of  the  evidence, 
though  he  err  in  his  estimate  of  it,  the  proceeding 
will  not  be  void  for  lack  of  jurisdiction. 

Citations— 2  R.  S.,  12,  sees.  3.  4,  5.  43-50,  58.  62 ;  9 
Wend.,  465  ;  15  Wend.,  372 :  9  Mass.,  469 :  13  Johns., 
192,207:  Cow.  &H.  Notesto  Phil.  Ev.,  908.  1024;  18 
Wend.,  611 ;  21  Wend.,  672 ;  20  Wend.,  145. 

APRIL  16,  1842,  an  attachment  was  issued 
against  Faulkner,  as  an  absconding  or 
concealed  debtor,  on  the  application  of  Thom- 
as J.  Smith,  by  the  Circuit  Judge  of  the  First 
Circuit.  May  26,  following,  Faulkner  present- 
ed a  petition  to  the  judge,  stating  that  he  was 
not  an  absconding  or  concealed  debtor,  and  had 
the  matter  referred  to  the  determination  of  the 
N.  Y.  C.  P.  The  court  decided  against  him 
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59«*]  September  5.  October  18  *the  circuit 
judge  appointed  trustees,  and  November  8  he 
reported  his  proceedings  to  this  court.  In  De- 
cember the  debtor  made  a  motion,  upon  special 
grounds,  to  set  aside  the  appointment  of  trust- 
ees, and  a  motion  was  made  against  him  for 
the  purpose  of  placing  certain  moneys  within 
the  reach  of  the  trustees.  See,  ante,  p.  80. 

The  debtor  now  moved  that  the  attachment 
and  all  subsequent  proceedings  be  set  aside 
and  annulled  for  want  of  jurisdiction  in  the 
circuit  judge,  and  for  irregularity  and  insuffi- 
ciency in  the  affidavits  on  which  the  attach- 
ment issued.  In  case  this  should  not  be  grant- 
ed, he  then  asked  for  a  rehearing  in  the  Court 
of  C  P.  He  swore  that  the  affidavits  on  which 
the  attachment  issued  were  not  reported  to  the 
C.  P.  by  the  circuit  judge,  nor  were  they  filed 
in  this  court;  that  although  inquiry  and  search 
were  repeatedly  made  for  them,  they  could  not 
be  found  until  February  20,  last,  when  they 
were  found  in  the  office  of  the  circuit  judge. 
The  grounds  on  which  the  question  of  juris- 
diction is  made  are  sufficiently  stated  in  the 
opinion  of  the  court. 

Mr.  J.  Rhoades,  for  the  debtor. 

Mr.  N.  Hill,  Jr.,  contra. 

By  the  Court.  Brpnson,  J.  It  is  said  there 
was  not  sufficient  evidence  before  the  circuit 
judge  that  Faulkner  was  an  absconding  or 
concealed  debtor  and,  consequently,  that  the 
officer  did  not  acquire  jurisdiction  to  issue  the 
attachment.  The  statute  declares  that  the  ap- 
pointment of  trustees  shall  be  conclusive  evi- 
dence that  the  person  was  a  concealed  or  ab- 
sconding debtor  within  the  meaning  of  the 
Act,  and  that  the  appointment  and  all  the  pre- 
vious proceedings  were  regular.  2  R.  S.,  12, 
sec.  62.  Strong  and  comprehensive  as  this 
language  undoubtedly  is,  it  is  settled  that  it 
does  not  preclude  an  inquiry  into  the  fact 
whether  a  prima  facie  case  was  made  out  be- 
fore the  officer  who  issued  the  attachment. 
6OO*]  Matter  of  Hurd,  9  *Wend.,  465.  There, 
the  proceedings  were  against  administrators  in 
their  representative  character,  who  were  ad- 
judged not  to  be  within  the  statute;  and  on 
that  ground  the  attachment  and  all  subsequent 
proceedings  were  set  aside  by  this  court,  al- 
though trustees  had  been  appointed.  In  Hub 
bell  v.  Ames,  15  Wend., 372,  the  question  came 
up  collaterally,  and  it  was  held  that  the  ap- 
pointment of  trustees  was  sufficient  to  show 
that  the  officer  had  jurisdiction;  but  it  was  not 
held  to  be  conclusive,  as  is  erroneously  stated 
in  the  reporter's  head  note. 

The  decision  in  the  Matter  of  Hurd  neces- 
sarily affirms  that  the  estoppel  created  by  the 
62d  section  has  a  limit,  and  that  it  does  not 
extend  to  the  question  whether  a  prima  facie 
case  was  made  out  before  the  officer  in  the  first 
instance.  This  limitation  may,  I  think,  be 
successfully  maintained,  without  overthrow- 
ing the  estoppel  altogether.  Assuming  that  the 
attachment  was  properly  issued,  the  statute  goes 
on  to  provide,  that  the  debtor  may  come  in  at 
any  time  before  the  appointment  of  trustees, 
and  allege  that  he  was  not  an  absconding  or 
concealed  debtor;  and  the  matter  is  then  to  be 
tried  by  this  or  some  other  court.  The  debtor 
thus  has  an  opportunity  to  produce  rebutting 
evidence  for  the  purpose  of  overthrowing  the 
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prima  facie  case  on  which  the  attachment  is- 
sued. If  the  decision  is  in  his  favor,  the  war- 
rant is  discharged;  otherwise  the  proceedings 
go  on.  Sees.  48-50.  If  the  debtor  does  not 
come  in  and  deny  the  allegations  on  which  the 
warrant  issued,  or  if  he  appears  and  the  matter 
is  adjudged  against  him,  trustees  are  to  be  ap- 
pointed. Sec.  58.  And  then,  having  either 
produced  his  rebutting  evidence,  or  having 
neglected  the  proper  opportunity  for  doing  so 
he  is  afterwards  precluded  from  adducing  evi- 
dence to  show  that  he  was  not  an  absconding  or 
concealed  debtor.  So  far  the  estoppel  created 
by  the  62d  section  goes,  and  there  it  ends.  It 
does  not  touch  the  question  whether  the  pro- 
ceeding was  not  utterly  groundless  at  the  first, 
taking  the  case  as  it  appeared  on  the  ex  parte 
application  of  the  creditor.  That  question,  for 
aught  that  I  can  see,  must  always  remain  open 
to  the  debtor;  *for  if  the  officer  had  no  [*60 1 
jurisdiction,  the  whole  proceeding  is  coram 
nonjudice. 

It  is  said  that  the  debtor  is  concluded  from 
raising  this  question  in  consequence  of  having 
applied  to  the  judge  for  a  hearing  in  the  C. 
P.,  and  having  had  that  hearing.  Sec.  43. 
But  this  was  not  a  proceeding  in  personam, 
or  an  action  where  a  voluntary  appearance 
would  be  sufficient  to  confer  jurisdiction  over 
the  person  although  not  regularly  served  with 
process.  It  was  a  proceeding  in  rem,  and  the 
debtor  only  came  in  to  save  his  property  It 
was  not  a  case  where  there  could  be  any  such 
thing  as  a  technical  appearance.  See,  per  Par- 
sons, Ch.  J.,  in  BisseU  v.  Briggs,  9  Mass.,  469 ; 
Pawling  v.  WtUson,  13  Johns.,  192,  207;  Cowen 
&  H.  Notes  to  Phil.  Ev.,  908,  1024.  He  under- 
took to  prove  that  he  was  not  an  absconding  or 
concealed  debtor,  for  the  purpose  of  having  the 
warrant  discharged.  Sees.  43-48.  But  I  do  not 
see  how  that  could  confer  jurisdiction  on  the 
judge  who  had  previously  issued  the  warrant. 

This  brings  us  to  the  question  whether  such 
a  prima  facie  case  was  made  out  before  the  cir- 
cuit judge  as  to  give  him  jurisdiction.  No  ex- 
ception is  taken  to  the  application  and  affida- 
vit made  by  the  creditor  ;  sees.  8,  4  ;  but  it  is 
insisted  that  the  affidavit  of  the  two  witnesses 
was  insufficient.  They  must  state  the  facts  and 
circumstances  to  establish  the  grounds  on 
which  the  application  is  made.  Sec.  5.  It  is 
not  enough  for  them  to  say  they  are  informed 
and  believe  that  the  debtor  has  secretly  de- 
parted from  the  State,  or  keeps  himself  con- 
cealed therein,  with  intent  to  defraud  his  cred- 
itors or  to  avoid  the  service  of  civil  process. 
They  must  give  the  facts  and  circumstances 
which  induce  the  belief,  to  the  end  that  the 
officer  may  judge  of  the  evidence.  Ex  parte 
Haynes,  18  Wend.,  611,  and  cases  cited  ;  and 
see,  Ex  parte  Robinson,  21  Wend.,  672  ;  John- 
son v.  Moss,  20  Id.,  145.  But  these  witnesses 
did  state  facts  and  circumstances  tending  to 
prove  that  Faulkner  had  departed  from  the 
State,  or  kept  concealed  in  it  with  intent,  etc. 
They  state  that  they  were  acquainted  with  him; 
that  he  had  been  the  proprietor  of  a  line  of 
stages  kept  at  a  specified  place  *in  the  [*«O2 
city  ;  that  about  six  weeks  before,  he  sold  out 
his  stages  and  horses  and  suddenly  broke  up 
his  business,  and  thereafter  departed  from  or 
kept  concealed  in  the  city  ;  and  that  after  he 
sold  out,  his  goods  were  sold  by  his  landlord 
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for  the  payment  of  rent.  Before  the  sale  by 
JTaulkner  they  saw  him  frequently  ;  but  since 
that  time  they  had  not  seen  him  at  all.  And 
they  add,  that  it  was  generally  understood  and 
believed  that  Faulkner  was  keeping  out  of  the 
way  to  avoid  his  creditors,  and  that  he  was 
•concealed  within  this  State  or  had  absconded 
from  it,  for  the  purpose  of  defrauding  his 
creditors.  Now,  although  the  evidence  was 
far  from  being  conclusive,  still  it  had  a  legal 
tendency  to  make  out  a  case,  in  all  its  parts, 
for  the  issuing  of  an  attachment.  Enough  was 
proved  to  call  upon  the  officer  for  the  exercise 
•of  his  judgment  upon  the  weight  and  impor- 
tance of  the  evidence  ;  and  if  he  erred  in  the 
•decision  of  a  question  thus  fairly  presented, 
the  error  would  not  be  fatal  to  the  proceed- 
ings. It  is  only  when  there  is  a  total  want  of 
evidence  upon  some  essential  point,  that  the 
officer  will  fail  to  acquire  jurisdiction. (a) 

The  motion  for  a  rehearing  in  the  C.  P. 
comes  quite  too  late  ;  and  besides,  I  do  not  see 
that  we  have  any  power  to  order  it. 

Motion  denied. 

Absconding,  etc.,  debtor— Not  precluded  from  rais- 
ing question  of  jurisdiction.  Reviewed — 44  N.  Y.,  431. 

Cited  in— 3  Denio,  170,  5T4 :  3  Barb.,  188 ;  6  Barb., 
625 ;  4  Abb.  Pr.,  351 ;  9  Kan..  434 ;  37  Ohio  St.,  684. 

Jurisdiction— Sufficiency  of  affidavits.  Reviewed — 
44  N.  Y..  421. 

Cited  in— 1  Denio,  540 ;  11  N.  Y..  341 :  3  Barb.,  188, 
191 :  7  Barb..  255,  660  ;  15  Barb.,  295 ;  62  Barb.,  180  :  5 
How.  Pr.,  46,  387  ;  13  How.  Pr.,  355;  17  How.  Pr.,  561: 
25  How.  Pr.,  420 :  9  Abb.  Pr.,  197  :  16  Abb.  Pr.,  300 ;  8 
Abb.  N.  8.,  289;  12  Abb.  N.  S.,  328  ;  2  E.  D.  S.,  509 ;  3 
Daly,  206 ;  7  Daly,  149,  230  ;  2  Co.  R.,  92  :  Co.  R.,  N.  S., 
50 ;  86  111.,  157. 

Officer  acting  judicially— Error  in  judgment  will  not 
render  proceedings  void— Latitude  of  construction. 
Explained— 5  Barb.,  578. 

Cited  in— 4  Denio,  120 ;  54  N.  Y.,  370 ;  5  Lans.,  258 ; 
21  Barb.,  670 ;  31  Barb.,  670 :  36  Barb.,  184 ;  49  Barb.,  91: 
8  How.  Pr.,  103 ;  23  How.  Pr.,  460 ;  31  Cal.,  350 ;  23 
Mich.,  137;  47  Am.  Dec.,  243. 

(a)  See,  Connell  v.  Lasscells,  20  Wend.,  77.  and  the 
dissenting  opinion  of  Cowen,  J.,  in  that  case. 
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Where  the  plaintiff  intended  to  bring  replevin  in 
the  detinet,  but,  by  mistake  of  his  attorney,  the 
charge  of  detaining  was  preceded  in  the  writ  by 
words  imputing  an  unlawful  taking  also,  he  was  al- 
lowed to  amend  on  terms  by  striking  out  those 
words,  even  after  the  writ  had  been  executed. 

A  MENDMENT  of  writ  of  replevin.  The 
-OL  complaint  in  the  writ  was,  that  the  defend- 
ant "  has  taken  and  does  unjustly  detain  "  the 
property  in  question.  It  had  been  executed, 
but  nothing  further  done  in  the  cause ;  and 
now, 

Mr.  M.  T.  Reynolds,  for  the  plaintiff, 
moved  for  leave  to  amend  by  striking  out  the 
words  "  has  taken  and."  He  read  an  affidavit 
showing  that  the  plaintiff  intended  to  bring  re- 
plevin in  the  detinet,  and  that  the  words  imput- 
ing an  unlawful  taking  were  inserted  through 
a  mere  oversight  or  mistake  of  his  attorney. 

Mr.  A.  L.  Brown,  contra. 

Bronson,  J.,  allowed  the  amendment  to  be 
made,  on  the  plaintiff  paying  the  costs  of  the 
motion,  giving  a  new  replevin  bond  nunc  pro 
tune,  and  the  sureties  therein  justifying. 

Rule  accordingly. 
HILL  4.  N.  Y.  R.,  15. 


*MILLARD  «.  ROBINSON.   [*6O4 

Landlord  and  Tenant — Statute — Notice  to  Sher- 
iff, of  Rent  being  Due  Is  in  Nature  of  Process — 
Contents. 

A  notice  of  rent  being  due,  given  by  a  landlord  to 
an  officer  pursuant  to  1  R.  S.,  746,  sec.  12,  is  in  the 
nature  of  process,  and  should  state  facts  enough  to 
show  that  the  landlord  is  entitled  to  a  preference 
over  the  execution  creditor.  Per  Bronson,  J. 

Accordingly,  where  the  goods  of  R.  were  taken  in 
execution,  and  the  notice  showed,  among  other 
things,  that  the  premises  on  which  the  seizure  was 
made  were  in  the  occupation  of  R.  and  others,  and 
that  a  specified  amount  was  due  to  L.,  the  landlord, 
for  a  balance  of  one  year's  rent  of  said  premises, 
etc.,  but  did  not  show  R.  to  be  the  tenant  of  L.; 
held,  that  the  notice  was  defective,  and  that  the  offi- 
cer might,  therefore,  disregard  it. 

Citations— 6  Wend.,  392 :  25  Wend.,  396 ;  2  Hill,  447, 
475;  1  R.  S.,  746,  sees.  12-16;  4  Hill,  112. 

T  ANDLORD  and  sheriff.  Jacob  L.  Lane 
JU  leased  a  brick  store  in  Troy  to  Henry  A. 
Benton  for  one  year  from  May  1,  1842,  at  the 
annual  rent  of  $500,  payable  quarterly.  Au- 
gust 1,  1842,  Benton  sold  his  goods  to  the  de- 
fendant Robinson,  who  entered  and  occupied 
the  store.  Other  persons  occupied  parts  of  the 
building,  but  upon  what  terms  did  not  appear. 
The  sheriff  having  levied  the  execution  in  this 
cause  upon  the  goods  of  the  defendant  in  the 
store,  Lane,  March  3,  1843,  gave  notice  to  the 
sheriff,  as  follows  :  "  Take  notice  that  there  is 
due  and  payable  to  me  as  landlord  of  that  cer- 
tain brick  store,  situate,  etc.,  and  now  in  the 
occupation  of  Robert  C.  Robinson  and  others, 
the  sum  of  $401.64  for  a  balance  of  one  year's 
rent  of  said  premises,  commencing,  etc.;  and 
you  will  further  take  notice  that  the  above  sum 
is  claimed  by  me  as  landlord  to  be  due,  and 
that  you  are  required  to  pay  and  satisfy  the 
same  out  of  the  goods  and  chattels  seized  or 
levied  upon  by  you  on  said  premises."  The 
sheriff  sold  the  goods  for  more  than  enough  to 
pay  the  rent,  but  not  for  enough  to  satisfy  the 
execution ;  and  Lane  now  moved  that  the 
sheriff  pay  to  him  the  amount  of  the  rent  due. 
The  motion  was  resisted  on  the  ground,  among 
others,  that  the  notice  was  insufficient  because 
the  tenant  was  not  named. 

*Mr.  M.  T.  Reynolds,  for  the  land-  [*6O5 
lord. 

Messrs.  J.  A.  Millard  and  N.  Hill,  Jr., 
contra. 

By  the  Court,  Bronson,  J.  By  the  notice 
given  to  the  sheriff,  Lane  claimed  as  landlord, 
and  stated  that  the  store  was  in  the  occupation 
of  Robinson  and  others;  but  he  did  not  state 
that  Robinson  was  his  tenant.  So  far  as  ap- 
pears by  the  notice,  Robinson  may  have  come 
in  as  under  tenant,  or  even  in  hostility  to 
Lane's  title;  and  in  either  of  those  cases  there 
was  no  remedy  by  notice.  The  landlord  can 
only  gain  a  preference  over  an  execution  cred- 
itor by  either  distraining  before  the  execution 
is  levied,  when,  with  few  exceptions,  the  goods 
of  any  person  found  on  the  demised  premises 
may  be  taken;  or  by  giving  notice  after  a  levy, 
where  the  defendant  in  the  execution  is  his 
tenant.  Brown  v.  Fay,  6  Wend.,  392;  and  see, 
Frisbeyv.  Thayer,25Id.,396;  Colesv.  Marquand, 
2  Hill,  447.  (In  connection  with  Coles  v.  Mar- 
quand, see  the  case  of  Acker,  Sheriff,  etc.  v. 
Witherell,  ante,  p.  112.)  Slocum  v.  Clark,  Id., 
475.  The  notice  is  in  the  nature  of  legal 
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process,  under  which  the  goods  are  to  be  sold 
to  pay  the  rent  as  well  as  the  judgment;  1  K. 
8.,  746,  sees.  12-16;  and  the  landlord  should 
state  facts  enough,  assuming  them  to  be  true 
to  show  that  he  is  entitled  to  a  preference  over 
the  execution  creditor.  We  think  the  notice 
was  insufficient,  and  that  the  landlord's  claim 
must  fail  upon  that  ground.  It  is,  of  course, 
unnecessary  to  examine  the  other  questions 
made  on  the  argument. 

Motion  denied. 

Distinguished-5  Hill,  564. 

Cited  in-6  Hill.  384 ;  1  Denio,  643 ;  8  N.  T.,  64. 


6O6*]  *THE  PEOPLE,  ex  rel.  LODOWICK, 

®. 
AKIN,  Judge  of  Dutchess  C.  P. 

Non-Impi-isonment  Act  —  Proceedings    Under. 

An  order  being-  made  for  the  commitment  of  a 
debtor  under  the  9th  section  of  the  Non-Imprison- 
ment Act,  he  presented  to  the  officer  making  it  an 
inventory  of  his  estate,  etc.,  pursuant  to  the  3d  sub- 
division of  the  10th  section  for  the  purpose,  of  ob- 
taining a  discharge.  The  application  was  opposed 
by  the  creditor  and  denied,  on  the  ground  that  the 
debtor's  proceedings  were  not  just  and  fair  and 
that  he  was  chargeable  with  actual  fraud.  The 
debtor  was  then  committed  to  jail  and  afterwards 
applied  for  a  discharge  to  another  officer  under 
the  12th  section  of  the  Act.  Held,  th  at  the  debtor 
was  estopped  from  trying  the  same  matter  over 
again  so  long  as  the  first  decision  remained  unre- 
versed,  and  that  the  officer's  order  dismissing  the 
second  application  for  that  reason,  was  right. 

Citations— Laws,  1831,  p.  396.  sees.  9, 10,  12,  16 ;  25 
Wend.,  64 ;  3  Hill,  399 ;  10  Wend.,  577. 

MANDAMUS.  Dolson  &  Keyes  comnienced 
a  suit  in  this  court  against  Lodowick,  the 
relator,  for  a  demand  due  upon  contract,  and 
afterwards  applied  to  John  Brush,  a  Supreme 
Court  Commissioner,  for  a  warrant  to  arrest 
Lodowick  pursuant  to  the  Non-Imprisonment 
Act,  Stat.,  1831,  p.  396,  alleging  that  he  had 
property  Or  rights  in  action  which  he  fraudu- 
lently concealed;  or  had  assigned,  removed  or 
disposed  of  his  property  with  intent  to  defraud 
his  creditors;  sec.  4,  sub.  2,  3;  and  they  pro- 
duced affidavits  in  support  of  the  allegations. 
A  warrant  issued,  and  Lodowick  was  brought 
before  the  commissioner  December  23,  1842. 
He  neglected  and  refused  to  controvert  the 
facts  and  circumstances  on  which  the  warrant 
issued,  and  the  commissioner  thereupon  de- 
cided that  he  should  be  committed  to  prison. 
To  prevent  the  commitment,  Lodowick  pro- 
posed to  make  an  assignment  of  his  property, 
and  he  presented  an  inventory  and  account 
pursuant  to  sec.  10,  sub.  8.  Dolson  and  Keyes 
opposed  the  application,  and  after  hearing  the 
proofs  and  allegations  of  the  parties,  the  com- 
missioner. January  23,  1843,  decided  that  the 
proceedings  of  Lodowick,  on  his  application 
for  a  discharge,  were  not  just  and  fair,  and 
that  he  had  concealed,  removed  and  disposed 
of  a  portion  of  his  property  with  intent  to  de- 
fraud his  creditors.  The  commissioner,  there- 
6O7*]  fore  refused  to  order  an  *assignment, 
and  issued  a  warrant  committing  Lodowick  to 
the  jail  of  the  county  until  he  should  be  dis- 
charged according  to  law. 

February  15  following,  Lodowick  presented 
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to  Judge  Akin  a  petition,  account  of  creditors 
and  inventory,  and  applied  for  a  discharge 
from  imprisonment.  Dolson  and  Keyes,  hav- 
ing had  fourteen  days  previous  notice,  ap- 
peared and  opposed  the  application;  and  on 
their  motion  the  judge  dismissed  the  applica- 
tion, on  the  ground  that  the  same  matter  had 
been  adjudicated  by  the  commissioner,  and  his 
decision  remained  in  full  force.  An  alterna- 
tive mandamus  thereupon  issued  requiring  the 
judge  to  proceed  and  adjudicate  upon  the  ap- 
plication, or  show  cause,  etc.  On  a  return  stat- 
ing the  foregoing  facts, 

Mr.  L.  Mai  son.  for  the  relator,  now  moved 
for  a  peremptory  mandamus. 

Mr.  A.  Taber,  contra. 

By  the  Court,  Bronson.  J.  After  a  com- 
mitment had  been  ordered  in  pursuance  of  the 
9th  section  of  the  Non  Imprisonment  Act, 
Lodowick  applied  to  the  commissioner  for  a 
discharge  in  pursuance  of  the  3d  subdivision  of 
the  10th  section.  After  a  full  investigation 
the  application  was  denied  on  the  ground  that 
the  proceedings  on  the  part  of  the  petitioner 
were  not  just  and  fair,  and  that  he  was  charge- 
able with  actual  fraud.  Sees.  12,  16.  I  see  no 
reason  why  this  should  not  have  the  same  ef- 
fect as  it  would  if  the  debtor  had  been  first 
committed  to  jail,  and  had  then  applied  for  a 
discharge  under  the  12th  section. 

This  brings  us  to  the  question  whether  the 
debtor  can  repeat  his  application  for  a  dis- 
charge at  pleasure,  or  whether,  when  the  mat- 
ter has  been  once  decided  against  him,  it  is  to 
be  considered  as  res  judicata  so  long  as  the 
first  determination  remains  in  force.  It  does 
not  appear  that  there  was  any  substantial  dif 
ference  between  the  papers  presented  to  the 
judge,  and  those  which  had  previously  been 
before  the  commissioner;  and  *we  [*6O8 
think  the  relator  is  estopped  from  trying 
the  same  matter  a  second  time,  so  long  as 
the  first  decision  remains  unreversed.  Mer- 
cein  v.  People,  25  Wend.,  64:  and  see  People  v. 
Mercein.S  Hill,  399.  If  the  decision  of  the 
commissioner  was  erroneous.Jthe  remedy  was 
by  certiorari.  Townsendv.  Morrell,  10  Wend., 
577.  If  the  debtor  can  make  a  second  appli- 
cation after  being  defeated  in  the  first,  there 
can  be  no  limit  to  the  applications,  and  the 
creditor  may  better  abandon  his  claim  at  once 
than  think  of  opposing  a  discharge. 

It  is  asked,  how  can  the  debtor  get  out  of 
jail?  That  is  a  question  which  we  are  not 
now  called  upon  to  decide. 

Motion  denied. 

Reviewed— 2  Daly,  31. 
Cited  in— 10  Hun,  255. 


Ex  PAKTE  NEWELL,  Receiver,  etc. 

Sale  of  Land*  under  Execution — Redemption  by 
Senior  and  Junior  Creditors — Practice. 

Where  a  junior  creditor  complied  with  the  requi- 
sites for  redeeming  from  the  purchaser  by  re-ini- 
bursing  the  amount  of  the  bid,  etc..  and,  on  the 
same  day,  a  senior  creditor  who  had  previously  be- 
come assignee  of  the  original  certificate  of  sale,  pre- 
sented to  the  sheriff  the  proper  evidence  of  that  fact 
and  of  his  right  as  creditor;  held,  that  he  was  enti- 
tled to  the  sheriff's  deed  without  paying  any  money. 

The  affidavit  of  a  redeeming  creditor  as  to   the 
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amount  due  on  his  judgment,  though  made  five 
days  before  presenting  the  papers  to  the  sheriff,  is 
sufficient. 

Where  such  creditor  is  an  assignee  of  the  judg- 
ment in  virtue  of  which  he  seeks  to  redeem,  though 
the  statute  in  terms  requires  him  to  present  to  the 
sheriff  a  copy  of  his  assignment,  etc.,  ~  R.  S.,  373,  sec. 
6.  sub.  2,  it  is  sufficient  if  the  original  be  presented. 
Semhle. 

An  acknowledgment  of  the  assignment,  certified 
by  an  officer  authorized  to  take  acknowledgments 
of  deeds,  is  not  a  sufficient  verification  of  it  for  the 
purpose  of  redeeming. 

Where  a  copy  of  an  assignment  was  verified  by 
affidavit  as  follows:  "This  deponent  is  the  as- 
signee and  owner,  according  to  the  annexed  copy 
of  the  transfer  thereof  by,  etc.,  [naming  the  assign- 
or], in  good  faith,  of  the  said  judgment;"  held,  a 
sufficient  verification,  though  unskillfully  drawn. 

Citations— Laws,  1835,  p.  210,  sees.  1,2;  2  Hill,  51: 
3  Hill,  539 ;  2  R.  S.,  373,  sec.  60 ;  20  Wend.,  555. 

"DEDEMPTION  of  lands  sold  on  execution. 
It  April  23,  1841,  the  sheriff  of  Erie  sold  cer- 
6O9*]  tain  lands  in  that  county  on  *a  judg- 
ment against  Isaac  S.  Smith  and  others,  dock- 
eted May  5,  1837;  and  William  D.  Taber  be 
came  the  purchaser  at  the  sum  of  $133.76. 
March  8,  1838,  Smith  mortgaged  the  lands  to 
the  City  Bank  of  Buffalo,  for  securing  the 
payment  of  $15,120.  July  23,  1842,  Newell, 
as  receiver  of  the  City  Bank  of  Buffalo,  re- 
deemed in  virtue  of  the  mortgage,  by  present- 
ing the  necessary  papers  and  paying  the  proper 
sum  to  the  sheriff.  On  the  same  day,  July  23, 
1842,  Stephen  Smith,  by  his  agent,  delivered 
to  the  sheriff  the  certificate  of  sale  to  Taber, 
with  an  assignment  thereof, duly  acknowledged 
from  Taber  to  said  Smith.  Stat.,  1835,  ch.  189. 
Between  the  time  that  the  judgment  was  recov- 
ered on  which  the  land  was  sold,  and  the  giv- 
ing of  the  mortgage  to  the  City  Bank,  five  sev- 
eral judgments  were  recovered  either  against 
Isaac  S.  Smith  alone,  or  against  him  and  oth- 
ers, all  of  which  judgments  the  said  Stephen 
Smith,  on  the  said  July  23,  claimed  to  own  as 
assignee  thereof.  He  presented  to,  and  left 
with  the  sheriff,  a  copy  of  the  docket  of  each 
of  the  judgments  duly  certified,  and  his  own 
affidavits  of  the  amount  due  on  each  of  the 
judgments.  As  to  four  of  the  judgments,  he 
produced  what  purported  to  be  the  original 
assignments  to  him  from  the  judgment  credit- 
ors, severally  acknowledged  before  an  officer  au- 
thorized to  take  the  acknowledgment  of  deeds, 
but  without  any  other  verification.  In  some 
of  the  affidavits  of  the  amount  due,  he  stated 
"that  this  deponent  is  the  assignee  and  owner 
in  good  faith  of  said  judgment."  He  did  not 
produce  a  copy  of  any  of  those  assignments. 
The  fifth  judgment  was  in  favor  of  the  Onon- 
daga  County  Bank,  and  as  to  that,  Smith  pro- 
duced what  purported  to  be  copies  of  two  as- 
signments of  the  judgment  from  the  bank  to 
himself,  with  his  own  affidavit  of  the  amount 
due  on  the  judgment,  which  contained  the  fol- 
lowing words:  "that  this  deponent  is  the  as- 
signee and  owner,  according  to  the  annexed 
copies  of  the  transfer  thereof  by  the  Ononda- 
ga  County  Bank,  in  good  faith,  of  the  said 
judgment,  and  that  the  amount  of  the  sum  now 
due  upon  said  judgment  for  principal  and  in- 
terest is  $17,150.88,  according  to  the  best  of 
6 1  O*]this  deponent's  *knowledge  and  belief." 
Smith  paid  no  money  to  the  .sheriff,  claiming 
that  the  redemption  was  complete  without  it, 
as  he  was  the  owner  of  the  certificate  of  sale. 
He  resided  at  Syracuse,  and  his  affidavits  of 
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the  amounts  due  on  the  judgments  were  made 
five  days  before  his  agent  presented  the  papers 
to  the  sheriff  at  Buffalo. 

Messrs.  T.  Burwell  and  E.  F.  Smith  now 
moved  for  a  mandamus  to  the  sheriff,  requir- 
ing him  to  execute  a  deed  to  Newell  as  receiv- 
er. They  insisted  that  Stephen  Smith  had  not 
redeemed,  for  the  following  reasons,  viz. :  1. 
As  to  four  of  the  judgments  he  had  not  pro- 
duced copies  of  the  assignments;  2.  As  to  the 
fifth  judgment  there  was  no  sufficient  verifica- 
tion of  the  papers  presented  as  copies  of  the  as- 
signments: 3.  He  paid  no  money;  and  4.  The 
affidavits  of  the  amount  due  on  the  judgments 
respectively  were  made  five  days  before  he 
claimed  to  redeem. 

Mr.  S.  H.  Hammona,  contra,  after  an- 
swering these  objections,  insisted  that  Newell 
had  not  redeemed  :  1.  Because  he  had  not 
shown  that  he  was  duly  appointed  receiver,  as 
the  bond  was  given  to  the  register  in  chancery 
when  it  should  have  been  given  to  the  people; 
and  2.  Because  as  receiver  he  had  no  power  to 
redeem. 

By  tJie  Court,  Bronson,  J.  In  the  view 
which  we  have  taken  of  the  case,  it  will  be  as- 
sumed that  there  was  a  good  redemption  by 
Newell  as  receiver,  but  without  deciding  the 
question. 

As  the  five  judgments  under  which  Stephen 
Smith  claimed  to  redeem  were  all  older  than 
the  mortgage, he  had  no  occasion  for  redeeming 
from  Newell.  He  had  purchased  and  taken  an 
assignment  of  the  original  certificate  of  sale 
to  Taber,  and  presented  the  proper  evidence 
of  that  fact  to  the  sheriff  when  he  attempted 
to  redeem.  Stat.  1835,  p.  210,  sees.  1,  2.  It 
was  not  necessary  for  him  to  pay  the  original 
purchase  money  to  the  sheriff,  for  the  reason 
that,  as  owner  of  the  certificate,  *he  [*611 
stood  in  the  place  of  Taber,  and  was  himself 
entitled  to  the  money.  If  he  had  laid  it  down, 
he  might  have  taken  it  up  again  the  next  mo- 
ment, and  the  law  will  not  require  that  he 
should  go  through  with  so  idle  a  ceremony. 
This  point  was  involved  in  People  v.  Ransom, 
2  Hill,  51.  That  case  also  disposes  of  the  ob- 
jection, that  the  affidavits  stating  the  amount 
due  on  the  several  judgments  were  made  five 
days  before  the  papers  were  presented  to  the 
sheriff. 

As  all  of  the  judgments  were  older  than  the 
mortgage,  it  was  enough  to  defeat  the  redemp- 
tion by  Newell  if  the  papers  presented  by 
Smith  were  right  as  to  any  one  of  the  judg- 
ments. As  to  four  of  them,  he  presented  what 
purported  to  be  original  assignments  from  the 
several  judgment  creditors,  when  the  statute 
only  provides  for  copies.  2  R.  S. ,  373,  sec.  60. 
Although  an  original  instrument  is  generally 
deemed  higher  evidence  than  a  copy,  the  Leg- 
islature has  thought  proper  in  this  instance  to 
give  a  different  rule;  and,  within  the  principle 
decided  by  the  Court  of  Errors  in  Waller  v. 
Harris,  20  Wend. ,  555,  there  is  some  difficulty 
in  getting  over  the  objection  that  copies  of  the 
assignments  should  have  been  produced.  (See, 
Miller  v.  Woodworth,  3  Hill,  529.)  But  the  doc- 
trine of  that  case  was  somewhat  shaken  by  the 
subsequent  decision  of  this  court,  that  the  af- 
fidavit of  the  amount  due  may  be  made  before 
the  time  has  arrived  when  the  creditor  has  a 
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right  to  redeem.  People  v.  Ifamom,  2  Hill,  51. 
My  brethren  are  inclined  to  the  opinion  that 
the  papers  were  sufficient,  if  it  were  not  for  the 
further  difficulty  that  there  was  no  verification 
of  the  papers  purporting  to  be  original  assign- 
ments. The  acknowledgments  of  those  papers 
certified  by  public  officers  proved  nothing,  for 
the  reason  that  the  statute  requires  a  different 
mode  of  verification.  In  some  of  the  affida- 
vits of  the  amount  due,  Smith  deposed  that  he 
was  "  the  assignee  and  owner  in  good  faith  of 
the  judgment;"  but  he  said  nothing  about  the 
execution  or  authenticity  of  the  papers  which 
were  delivered  to  the  sheriff.  There  was  no 
0 1 2*]  evidence  *upon  that  subject,  and  with- 
out it  the  redemption  could  not  be  made. 

The  remaining  judgment  was  recovered  by 
the  Onondaga  County  Bank,  and  as  to  that, 
Smith  presented  what  purported  to  be  copies 
of  two  assignments  of  the  judgment  to  him  by 
the  bank;  and  the  only  question  is  on  the  ver 
ification.  The  statute  requires  the  redeeming 
creditor  to  present  "  a  true  copy  of  all  the  as- 
signments, etc.,  verified  by  his  affidavit,  or 
by  the  affidavit  of  some  witness  to  the  assign 
ment."  This  language  cannot  be  satisfied  with 
out  proof,  either  by  the  party  or  witness,  that 
the  paper  produced  is  a  copy  of  an  original 
instrument  which  was  duly  executed  ;  and 
there  is  some  difficulty  in  saying  that  this  affi- 
davit proves  so  much.  But  I  am  inclined  to 
think  it  is  sufficient.  The  words  are,  "that 
this  deponent  is  the  assignee  and  owner  ac 
cording  to  the  annexed  copies  of  the  transfer 
thereof  by  the  Onondaga  County  Bank, in  good 
faith,  of  the  said  judgment."  The  affidavit 
was  not  very  skillfully  drawn,  and  a  slight 
transposition  of  the  different  members  of  the 
sentence,  without  the  addition  or  omission  of  a 
single  word,  will  make  it  express  more  clearly 
what  I  think  the  party  intended  to  affirm.  It 
will  then  read,  "  that  this  deponent  is  the  as- 
signee and  owner,  in  good  faith,  of  the  said 
judgment,  according  to  the  annexed  copies  of 
the  transfer  thereof  by  the  Onondaga  County 
Bank."  The  party  swears  positively  that  he  is 
"  the  assignee  ana  owner"  of  the  judgment, 
and  if  it  tiad  not  been  duly  assigned,  he  may 
be  convicted  of  perjury.  And  further,  that 
he  is  the  assignee  and  owner  of  the  judgment, 
"according  to  the  annexed  copies  of  the  trans- 
fer thereof  by  the  Onondaga  County  Bank." 
This  cannot  well  mean  less,  than  that  the  pa- 
pers annexed  are  "  copies  of  the  transfer"  by 
which  he  became  "the  assignee  and  owner"  of 
the  judgment.  Although  the  question  is  not 
entirely  free  from  difficulty,  we  think  the  af- 
fidavit sufficient;  and  as  there  was  a  good  re- 
demption under  this  judgment,  Stephen  Smith, 
and  not  the  relator,  is  entitled  to  the  sheriff's 
deed. 

As  the  case  is  one  of  some  importance,  and 
<J13*J  the  relator  may  *wish  to  review  our 
decision,  he  may,  if  he  shall  so  elect  within 
thirty  days,  have  an  alternative  mandamus  for 
the  purpose  of  putting  the  matter  on  record. 
Otherwise,  the  motion  is  denied. 

Ordered  accordingly. 

Same  Case— 4  Hill,  589. 
Reviewed— 8  Minn.,  514- 

Cited  in— 1  Denio,  244;  1  Lans.,  415 ;  7  Lans.,  403:  10 
Barb.,  170, 172;  12  How.  Pr.,  55. 
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Redemption  of  Land  Sold  under  Execution— 
Payment  in  Foreign  Coin—  Validity  of—Lien$ 
— Fees — Statutes. 

Where,  for  the  purpose  of  redeeming  land  sold  on 
execution,  a  Judgment  creditor  paid  to  the  sheriff 
certain  foreign  coin,  which  was  ree«-i\  <•<!  by  him  at 
iis  current  value  without  objection,  but  which 
turned  out  to  be  legally  worth  a  few  cents  le-ss ;  yet 
held,  a  valid  payment. 

So.  where  the  payment  was  made  partly  in  cur- 
rent foreign  coin  which  was  not  a  legal  tender. 

Judgments  and  decrees  entered  after  the  Act  of 

1840.  Sess.  L.  1840,  p.  327,  took  effect,  though  recov- 
ered in  suits  commenced  before  that  time,  are  not 
liens  on  real  estate  unless  docketed  in  the  counties 
where  the  lands  are  situated. 

That  part  of  the  Act  relating  to  the  fees  of  coun- 
selors, attorneys,  etc.,  does  not  apply  to  suits  com- 
menced before  the  Act  went  Into  effect.  Per  Bron- 
son,  J. 

Citations— Laws,  1836,  p.  210,  sees.  1,2:  1  Cow .,481: 
7  Cow.,  540 ;  Laws,  1840,  p.  327,  sees.  1-13,  25-38 ;  22 
Wend.,  636 ;  2  Hill,  *55 ;  3  Hill,  469. 

~D  EDEMPTION  of  lands  sold  on  execution. 
Xt  December  11,  1841,  the  sheriff  of  Erie  sold 
certain  lands  in  Buffalo  on  executions  against 
Peyton  Harris;  Augustus  C.  Moore  becoming 
the  purchaser  at  the  sum  of  $147.55.  June  7, 

1841,  another  judgment  against  Harris  was  re- 
covered in  this  court  by  George  L.  Record  for 
$111.37,  which  was  on  that  day  docketed  in 
the  clerk's  office  of  this  court  at  Geneva,  but 
was  never  docketed  in   the  County  of  Erie. 
The  suit  in  which  this  judgment  was  recov- 
ered was  commenced  in  the  year  1837.  March 
11,  1843,  Becker,  the  relator,  having  previous- 
ly become  the  owner  of  Record's  judgment  by 
assignment,   presented   the  necessary  papers 
and  made  the  proper  payment  to  the  sheriff 
for  the  purpose  of  redeeming  from  Moore,  the 
purchaser.  On  the  same  day  Milo  W.  Hill,  who 
had  a  judgment  against  Harris  in  the  Erie  C. 
P.,  docketed  'February  24,  1843,  pre-  [*O14 
sented  the  necessary  papers,  and  paid  to  the 
sheriff  the  proper  sum  ($160.46)  for  the  pur- 
pose of  redeeming  from  Moore,  the  original 
purchaser;  but  he  paid  nothing  for,  nor  did  he 
attempt  to  redeem  from  the  relator;  insisting 
that  the  judgment  under  which  the  latter  re- 
deemed was  not  a  lien  on  the  lands,  because  it 
had  not  been  docketed  in  the  clerk's  office  of 
Erie  Co. 

Hill,  on  redeeming,  made  the  necessary  pay- 
ment in  specie,  and  the  sheriff  received  the 
money  by  count,  without  weighing.  Among 
other  coins,  there  were  sixteen  English  sov- 
ereigns paid  and  received  at  $4.84  each, 
amounting  to  $77.44;  three  French  five-franc 
pieces,  at  7«.  6rf. .  $2.81;  eleven  Spanish  quar- 
ter dollars,  at  25  cents  each;  two  Mexican  quar- 
ter dollars  at  the  same  rate;  and  four  Spanish 
sixpenny  pieces  at  6*i  cents  each.  Twelve  days 
afterwards  the  relator  caused  the  sovereigns  to 
be  weighed,  when,  as  the  witness  testified, 
they  were  found  to  fall  short  in  value  of  the 
gross  sum  at  which  they  were  received,  nearly 
ten  cents,  taking  the  standard  established  by 
the  Act  of  Congress  of  March  3,  1843.  A  few 
days  afterwards,  Hill  caused  the  sovereigns  to 
be  weighed  by  other  scales,  and  the  witness 
testified  that  they  exceeded  in  value  the  gross 
sum  at  which  they  were  received,  by  one  cent. 
The  relator  now  insisted  that  Hill  did  not  pay 
enough,  because  the  sovereigns  were  received 
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at  too  great  a  sum  by  ten  cents;  the  five-franc 
pieces  at  too  much  by  three  cent;  and  that  the 
quarter  dollars  and  sixpenny  pieces  were  not 
legal  coins  by  virtue  of  any  Act  of  Congress. 

March  25,  1843,  the  relator  purchased  and 
took  an  assignment  of  the  sheriff's  certificate 
of  sale,  duly  acknowledged,  and  presented  the 
same  to  the  sheriff,  and  demanded  a  deed  both 
on  account  of  his  redemption,  and  as  the  own- 
er of  the  certificate,  which  the  sheriff  declined 
executing  without  the  order  of  this  court. 

Mr.  T.  Burwell.  now  moved  for  a  man- 
damus to  the  sheriff,  requiring  him  to  execute 
a  deed  to  the  relator. 

615*]  *Mr.  M.  T.  Reynolds,  on  behalf 
of  Hill,  opposed  the  motion. 

By  the  Court,  Bronson,  J.  The  relator, 
either  as  a  redeeming  creditor,  or  as  the  as- 
signee of  the  certificate  of  sale,  Stat.  1835,  p. 
210,  sees.  1,  2,  is  clearly  entitled  to  the  deed, 
unless  therfe  was  a  good  redemption  by  Hill. 
And  whether  Hill  redeemed  or  not,  depends 
upon  two  questions:  first,  whether,  he  paid 
money  enough  to  redeem  from  the  original 
purchaser;  and  second,  whether  the  judgment 
under  which  the  relator  claims  was  a  lien  on 
the  lands;  for  if  it  was  a  lien,  Hill  should  have 
paid  the  amount  of  that  judgment,  which  was 
older  than  his  own,  as  well  as  the  original  pur- 
chase money. 

1.  Did  Hill  make  a  sufficient  payment  to  ef- 
fect a  redemption  as  against  the  original  pur- 
chaser? As  to  the  sovereigns,  the  evidence  is 
balanced,  and  it  is  impossible  for  us  to  say 
that  the  sheriff  received  them  at  more  than 
their  legal  value.  But  if  the  relator's  proof  was 
undisputed,  and  the  sovereigns  were  in  truth 
paid  at  a  few  cents  beyond  their  legal  value, 
yet  as  they  were  accepted  by  the  sheriff  at  their 
current  value,  without  objection,  it  was  a  good 
payment.    The  five-franc  pieces  were  paid  and 
received  by  tale  at  their  current  value,  amount- 
ing in  the  gross  to  $2. 81,  when  their  legal  value 
was  two  cents  less  than  that  sum.     This  pay- 
ment stands  on  nearly  the  same  footing  as  that 
in  relation  to  the  sovereigns,  and  the  maxim 
de  minimis  non  curat  lex  may  be  applied  to  both. 

As  to  the  other  foreign  coins,  being  Spanish 
and  Mexican  quarters  of  a  dollar  and  sixpenny 
pieces,  it  was  conceded  on  the  argument  that 
they  were  not  a  legal  tender,  and  without  stop- 
ping to  examine  the  Acts  of  Congress,  I  shall 
assume  the  fact  to  be  correctly  stated.  Al- 
though not  a  legal  tender,  they  were  current 
coins,  such  as  are  usually  received  by  tale,  and 
were  accepted  by  the  sheriff,  without  objec- 
tion, at  their  current  value  in  the  community. 
This  was  a  good  payment.  The  case  does  not 
fall  within  the  principle  of  Dickenson  v.  Qitti- 
land,  1  Cow.,  481,  where  the  redeeming  cred- 
itor, through  a  mistake  of  the  law,  paid  only 
616*]  7  per  cent,  interest,  when  *he  should 
have  paid  10.  Nor  is  it  like  the  case  of  Ex  pqrte 
Peru  Iron  Company,  7  Cow.,  540,  where,  in 
consequence  of  erroneous  information,  the 
creditor  did  not  pay  half  so  much  money  as 
should  have  been  paid.  It  is  like  the  case  of  a 
payment  in  current  bank-bills,  which,  though 
not  a  legal  tender,  if  accepted  by  the  sheriff, 
without  objection,  would  be  a  good  payment 
for  the  purpose  of  redeeming. 

2.  Hill  did  all  that  was  necessary  for  the  pur- 
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pose  of  redeeming  from  the  original  purchaser, 
and  the  only  remaining  question  is,  whether  he 
should  have  also  paid  the  Record  judgment 
which  was  older  than  his,  and  under  which 
the  relator  had  redeemed  as  assignee.  That  de- 
pends on  the  question  whether  this  judgment 
was  a  lien  on  the  debtor's  lands  in  the  County 
of  Erie,  where  it  had  not  been  docketed.  The 
suit  was  commenced  before  and  the  judgment 
was  recovered  after  the  Reform  Act  of  1840, 
Stat.  1840,  p.  327,  took  effect  as  a  law. 

The  38th  section  of  the  Act  of  1840  is  in  the 
following  words  :  "This  Act  shall  not  affect 
any  suit  or  proceeding,  nor  the  fees  or  costs 
therein,  which  shall  be  commenced  before  the 
same  shall  take  effect."  It  is  settled  that  this 
governs  the  form  and  time  of  issuing  writs  of 
fieri  facias,  as  provided  for  by  the  24th  section. 
Ex  parte Mining  Co.,  22  Wend.,  636;  Commer- 
cial Bank  of  Oswego  v.  Ives,  2  Hill,  355;  Stone 
v.  Green,  3/d,  469.  So,  too,  it  has  of  ten  been 
held  that  the  first  thirteen  sections,  which  re- 
late to  costs,  do  not  affect  the  costs  in  suits 
commenced  before  the  Act  took  effect,  though 
I  do  not  recollect  that  any  case  upon  that  point 
has  been  reported. (a)  There  are  other  sections 
relating  to  costs,  and  various  provisions  on 
other  subjects,  which  are  undoubtedly  gov- 
erned by  the  38th  section. 

But  the  several  sections  relating  to  the  dock- 
eting and  lien  *of  judgments  and  [*6 1 7 
decrees  are  peculiar  in  their  phraseology 
and,  by  express  words,  apply  to  all  judg- 
ments which  are  recovered  or  perfected  after 
the  Act  took  effect,  without  any  reference 
to  the  time  when  the  suit  was  commenced. 
"  No  judgment  or  decree  which  shall  be  en- 
tered after  this  Act  takes  effect,  shall  be  a  lien 
upon  real  estate,  unless  the  same  shall  be 
docketed  "  in  the  clerk's  office  of  the  county 
"  where  the  lands  are  situate."  Sec.  25.  "Aft- 
ter  this  Act  takes  effect,  when  a  judgment 
shall  be  perfected  in  the  Supreme  Court,"  the 
clerk  shall  furnish  transcripts  for  the  purpose 
of  having  the  same  docketed  by  the  county 
clerk.  Sec.  26.  Sections  27  and  28  carry  out 
these  provisions  in  relation  to  decrees  in  chan- 
cery, the  judgments  of  the  Superior  Court  of 
the  City  of  N.  Y.,  and  the  several  Mayors' 
Courts.  The  29th  section  provides,  that  "  The 
judgments  of  the  Superior  Court  of  the  City 
of  New  York,  and  of  any  Court  of  Common 
Pleas,  recovered  after  this  Act  takes  effect," 
may  be  docketed  in  other  counties.  And  by 
the  31st  section,  "The  lien  of  every  judgment 
or  decree  to  be  docketed  after  this  Act  takes 
effect,  shall  cease  to  have  preference,  etc.,  at 
the  expiration  of  five  years  from  the  day  when 
the  judgment  was  perfected,  or  the  decree  en- 
tered." Nothing  can  be  more  clear  than  that 
the  Legislature  intended  this  statute,  when  it 
came  into  operation,  should  apply  to  and  con- 
trol the  docketing  and  lien  of  all  subsequent 
judgments  and  decrees,  without  any  reference 
to  the  time  when  the  suit  was  commenced.  It 
is  true  that  the  38th  section  is  broad  enough  in 
its  terms  to  cover  every  provision  in  the  Act; 
but  it  must  be  read  with  such  a  qualification 
as  will  not  bring  it  into  direct  conflict  with 

(a)  See  Larmon  v.  Aiken,  ante,  p.  591,  as  to  costs 
upon  writs  of  error  brought  since  the  statute,  for 
the  purpose  of  reversing  Judgments  rendered  be- 
fore. 
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other  portions  of  the  same  statute.  Although 
the  language  extends  to  every  suit  and  pro- 
ceeding previously  commenced,  an  exception 
must  be  understood  and  implied  as  to  those 
sections  in  which  the  Legislature  had  special- 
ly provided  for  the  application  of  a  different 
rule.  This  is  the  only  way  in  which  the  dif- 
ferent parts  of  the  Act  can  have  effect,  without 
being  brought  into  direct  and  necessary  con- 
flict with  each  other. 

So  far  as  arguments  ab  tnconvenienli  may  be 
6 1 8*J  regarded,  they  *tend  strongly  in  favor 
of  this  construction.  The  primary  object  of 
the  sections  relating  to  the  docketing  of  judg- 
ments and  decrees  was  to  make  the  clerk  s  of- 
fice of  the  county  the  only  place  where  a  search 
need  be  made  for  the  purpose  of  ascertaining 
what  liens  and  charges  existed  upon  any  lands 
in  that  county.  It  is  a  most  important  provis- 
ion for  the  saving  of  time  and  expense,  and  is 
highly  beneficial  to  the  whole  community.  But 
if  we  adopt  the  relator's  construction,  we  shall 
defeat  one  of  the  great  ends  for  which  the  stat- 
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ute  was  passed.  It  may  be  many  years  before 
all  the  suits  at  law  and  in  equity  which  were 
commenced  prior  to  June  1,  1840.  will  be 
finally  determined  and  the  judgments  and  de- 
crees therein  perfected;  and  no  one  can  safely 
purchase  or  take  a  mortgage  upon  lands  until 
he  has  searched  all  the  clerk's  offices  of  this 
court,  in  the  same  manner  as  would  have  been 
necessary  if  the  Act  of  1840  had  not  been 
passed.  I  am  unwilling  to  adopt  a  construc- 
tion which  will  conflict  thus  directly  with  the 
policy  of  the  law. 

We  are  of  opinion  that  the  relator's  judg- 
ment was  not  a  lieu  on  the  land,  and  his  mo- 
tion must,  consequently,  be  denied.  But  as 
the  question  is  an  important  one,  he  may,  if  he 
shall  so  elect  within  thirty  days,  have  an  al- 
ternative mandamus  for  the  purpose  of  putting 
the  question  on  record  with  a  view  to  a  writ  of 
error. 

Ordered  accordingly. 

Cited  In— 3  Denio,  50 :  2  Hun,  508 ;  9  Barb.,  22 ;  5  T. 
&  C.,  45 ;  26  Cal.,  663 ;  82  Ind.,  302. 
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RANNEY  AND  GROVE,  Impleaded,  etc. 

Mere  Levy,  Not  a  Satisfaction — Scire  Facias  to 
Revive  Judgment  —  Pleading — Return  of  Fi. 
Fa.  Satisfied — Sale  of  Lands — Subsequent  Or- 
der Vacating  Return — Effect  of — Rights  of 
Bona  Fide  Purchaser,  Not  Affected. 

A  mere  levy  upon  real  estate  in  virtue  of  a  fi.  fa., 
never  amounts  to  a  satisfaction.  Per  Brouson.  J. 

Where,  in  scire  facias  to  revive  a  judgment,  the 
terre-tenant  pleaded  that  the  plaintiff  issued  a  ft. 
fa.  upon  the  judgment,  and  that  in  virtue  thereof 
the  sheriff  caused  to  be  levied  "  the  damages,  etc., 
•on  the  goods  and  chattels,  lands  and  tenements  "  of 
the  defendant;  held,  not  sufficient  to  show  the 
judgment  satisfied,  and  that  the  plea  was.therefore, 
bad. 

Otherwise,  had  the  allegation  in  the  plea  been  that 
the  damages,  etc.,  were  levied  of  the  goods  and 
•chattels,  lands  and  tenements,  etc.  Per  Bronson,  J. 

It  is  a  general  principal  that  transactions  between 
A  and  B,  whether  in  or  out  of  court,  shall  not  have 
such  an  effect  as  will  take  away  the  previously  ac- 
quired rights  of  third  persons.  Per  Bronson,  J. 

A  fi.  fa.  having  been  returned  satisfied,  an  entry 
was  made  in  the  docket  of  the  judgment  pursuant 
to  2  K.  S.,  362,  sec.  26,  and  the  return  was  afterwards 
vacated  by  order  of  the  court ;  held,  that  lands  sold 
by  the  execution  debtor  to  a  bona  fide  purchaser 
.after  the  entry  in  the  docket  and  before  the  vacatur, 
could  not  be  affected  by  the  judgment. 

As  against  the  judgment  debtor,  however,  his 
heirs,  etc.,  such  order  will  operate  retrospectively, 
.and  carry  back  the  lien  of  the  judgment  to  the  date 
of  the  original  docket.  Per  Bronson,  J. 

Where,  in  scire  facias  to  revive  a  judgment,  the 
terre-tenant  pleaded  the  return  of  an  execution  sat- 
isfied, an  entry  upon  the  docket  pursuant  to  the 
•62O*]  above  statute,  *and  that  after  such  entry  he 
purchased  the  lands  in  question  in  good  faith,  for  a 
valuable  consideration ;  held,  that  the  plea  was  bad, 
inasmuch  as  it  did  not  set  forth  a  purchase  from  or 
under  the  judgment  debtor. 

Citations— It  Wend.,  260;  33  Wend.,  490;  2  R.  S., 
362,  sec.  26 ;  7  Wend.,  35:  13  Johns.,  533;  1  R.  L.,  349, 
sees.  3,  7 ;  Com.  Dig.  Pleader,  3  L,  14. 

SCIRE  FACIAS  to  revive  a  judgment  for 
$873.58,  which  the  plaintiffs  recovered  in 
this  court  against  John  Cronkhite  and  Henry 
Springsteen,  May  2,  1835.  Ranney  and  Grove 
were  summoned  as  terre-tenants  of  certain 
lands,  and  they  pleaded,  second,  that  the  plaint- 
iffs ought  not  to  have  execution,  etc.,  because 
they  say  that,  Oct.  21,  1835,  the  plaintiffs  is- 
sued a  fieri  facias  on  the  judgment  to  the 
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sheriff  of  Niagara,  by  virtue  of  which  writ  the 
sheriff  on  the  same  day,  the  damages,  costs 
and  charges  aforesaid  on  the  goods  and  chat- 
tels, lands  and  tenements  of  Cronkhite  and 
Springsteen,  caused  to  be  levied;  and  this  they 
are  ready  to  verify,  etc.  The  plaintiffs  replied, 
and  the  terre-tenants  demurred  to  the  replica- 
tion. 

Plea  fourth,  a  fieri  facias  issued  as  in  the 
second  plea,  and  that  afterwards,  to  wit:  April 
18,  1836,  the  sheriff  returned  the  said  writ  of 
fi.fa.,  indorsed  by  the  said  sheriff  satisfied,  to 
the  clerk  of  this  court  at  Geneva,  where  the 
same  was  duly  filed,  and  the  said  clerk  en- 
tered in  the  docket  of  the  said  judgment  the 
satisfaction  of  the  same;  and  afterwards  and 
before  the  issuing  of  the  scire  facias,  to  wit: 
May  1, 1838,  the  said  Wells,  Ranney  and  Hen 
ry  Grove  made  a  bona  fide  purchase,  and  be- 
came possessed  in  fee  simple,  and  for  a  valuable 
consideration  by  them  in  good  faith  paid  there- 
for, of  the  lands  and  tenements  in  the  scire  fa- 
cias mentioned  whereof  they  were  returned 
tenants.  Verification. 

Replication  to  said  fourth  plea,  that  after  the 
making  of  the  said  return  to  the./?,  fa.,  to  wit: 
August  8,  1838,  the  said  Supreme  Court,  by  a 
certain  order  made  in  the  original  action,  or- 
dered and  granted  to  the  sheriff  leave  to  strike 
out  his  return  of  satisfied  indorsed  on  the./f.  fa. 
then  on  file,  or  to  alter  or  amend  his  said  re- 
turn, or  to  file  a  new  return  to  said  writ;  and 
under  and  in  pursuance  of  the  order  and  leave 
so  granted,  the  sheriff  afterwards,  to  wit:  Oc- 
tober 12,  1838,  did  strike  out  his  return  of  sat- 
isfied on  the  fi.  fa.,  *and  did  make  re-  [*021 
turn  thereto  that  the  said  writ  of  fi.  fa.,  was 
returned  by  him  unsatisfied  by  the  order  and 
direction  of  the  plaintiffs.  Verification.  De- 
murrer and  joinder. 

Mr.  J.  Edwards,  for  the  terre-tenants. 

Mr.  E.  F.  Smith,  for  the  plaintiffs. 

By  the  Court,  Bronson,  J.  The  second 
plea  does  not  show  a  satisfaction  of  the  judg- 
ment. The  allegation  is,  that  by  virtue  of  the 
fieri  facias  the  damages  were  levied  on  the 
goods  and  chattels,  land  and  tenements  of  the 
judgment  debtors.  It  should  have  been,  that 
the  damages  were  levied  of  the  goods,  etc.  A 
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mere  levy  upon  lands  never  amounts  to  satis- 
faction. Shffjmrd  v.  ROIM,  14  Wend.,  260.  Nor 
does  a  levy  upon  goods,  even  where  they  are 
of  sufficient  value  to  pay  the  debt  necessarily 
amount  to  a  satisfaction.  Green  v.  Burke,  28 
Wend.,  490.  Here  the  levy  was  upon  lands  as 
well  as  goods,  and  there  is  no  averment  that 
either  or  both  of  them  were  of  sufficient  value 
to  pay  the  debt,  or  that  any  sale  or  satisfaction 
has  followed.  The  plea  is  clearly  bad. 

The  fourth  plea  and  the  replication  to  it  pre- 
sent questions  of  more  difficulty.  A  new  pro- 
vision was  made  in  1830,  that  "  When  an  exe- 
cution issued  upon  any  judgment  shall  be 
returned  satisfied  in  whole  or  in  part,  such 
judgment  shall  be  deemed  satisfied  to  the  ex- 
tent of  the  amount  so  returned  as  having  been 
collected  on  such  execution,  unless  such  re- 
turn be  vacated  by  the  court.  And  upon  any 
execution  being  so  returned,  the  clerk  of  the 
court  shall  enter  in  the  docket  of  such  judg- 
ment, the  fact  that  the  amount  stated  in  such 
return  to  have  been  levied,  has  been  collected." 
2  R.  S.,  362,  sec.  26.  In  April,  1836,  the  sher- 
iff returned  the  execution  satisfied,  and  the 
clerk  entered  the  satisfaction  in  the  docket  of 
the  judgment.  Two  years  afterwards,  Ranney 
&  Grove  made  a  bona  fide  purchase  of  the  lands 
of  which  they  are  returned  tenants.  Three 
months  after  that,  an  order  was  made  by  this 
022*]  court  allowing  *the  sheriff  to  strike  out 
his  return  upon  the  execution  and  make  a  new 
one.  The  sheriff  struck  out  the  original  return 
and  made  a  new  one,  that  the  execution  was 
returned  unsatisfied  by  direction  of  the  plaint- 
iffs. Upon  this  state  of  facts,  and  assuming 
that  the  plea  is  well  pleaded,  we  are  of  opinion 
that  the  plaintiffs  cannot  reach  the  lands  in  the 
hands  of  these  terre-tenants.  They  purchased 
at  a  time  when  the  judgment  had  ceased  to  be 
a  lien,  and  it  would  be  a  great  hardship  upon 
them  to  give  such  a  retroactive  effect  to  the 
amendment  which  the  sheriff  was  afterwards 
allowed  to  make  in  his  return  as  would  over- 
reach and  defeat  their  title.  If  it  was  the  fault 
of  the  plaintiffs  that  the  original  return  was 
wrong,  they  ought  to  bear  the  burden  instead 
of  casting  it  off  upon  bona  fide  purchasers.  If 
the  sheriff  made  a  false  return,  the  plaintiffs 
may  have  an  action  against  him ;  and  it  is  much 
more  reasonable  to  confine  them  to  that  reme- 
dy, than  it  would  be  to  allow  them  to  visit  the 
fault  of  the  officer  upon  innocent  third  per- 
sons. In  Lowndsv.  Reiwen,  7  Wend.,  35,  the 
sheriff  was  sued  for  the  escape  of  a  prisoner 
from  the  jail  limits,  and  he  produced  a  forged 
satisfaction  piece  which  had  been  filed  with 
the  clerk, and  upon  the  authority  of  which  the 
clerk  had  entered  satisfaction  in  the  docket  of 
the  judgment.  This  was  held  to  be  no  justifi- 
cation of  the  sheriff.  But  bow  it  would  have 
been  had  the  sheriff  acted  upon  the  supposed 
satisfaction,  as  by  discharging  the  debtor  from 
actual  custody  or  delivering  up  the  limit  bond, 
was  not  decided.  Here  the  terre-tenants  have 
acted  and  parted  with  their  money  upon  the 
faith  of  the  satisfaction.  And  besides,  the 
satisfaction  was  not  based  upon  a  forgery,  but 
upon  the  official  act  of  a  high  public  officer. 

It  is  true  that  the  statute,  in  providing  that 
the  court  may  vacate  the  sheriff's  return,  has 
not  saved  the  rights  of  purchasers  who  may 
have  acted  upon  the  faith  of  the  return.  But 
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I  think  the  principle  established  in  Jacfaon  v. 
Benedict,  18  Johns.,  588,  covers  the  case.  The 
Statute  for  the  Relief  of  Imprisoned  Debtor* 
gave  a  new  execution  against  the  goods  and 
lands  of  the  discharged  debtor,  in  the  same 
manner  and  form  *as  though  he  had  f*023 


f*«23 
did  noi 


save  the  rights  which  any  third  person  might 
have  acquired  prior  to  the  discharge.  1  R.  L., 
849,  sees.  3,  7.  And  yet,  in  the  case  cited, such 
rights  were  protected.  It  was  an  action  of 
ejectment,  and  both  parties  claimed  the  land 
under  sales  upon  judgments  against  the  same 
debtor.  The  plaintiff's  judgment  was  the  old- 
est, and  on  that  the  debtor  was  taken  in  exe- 
cution. Pending  his  imprisonment,  another 
creditor  obtained  a  judgment  and  sold  the  land 
to  the  defendant.  The  debtor  was  then  dis- 
charged, and  the  plaintiff  thereupon  issued  ex- 
ecution and  sold  the  same  land.  Although  the 
plaintiff  had  the  oldest  lien,  the  defendant's  ti- 
tle prevailed.  The  court  said  :  "  Taking  the 
body  in  execution  is  a  discharge  of  the  judg- 
ment, except  where  otherwise  provided  by  stat- 
ute, and  the  imprisonment  of  the  person  must 
be  a  suspension  of  the  lien.  The  defendant  in 
such  a  case  would  have  aright  to  sell  his  prop- 
erty, either  real  or  personal;  and  the  execution 
allowed  by  the  statute  to  be  taken  out  after 
the  discharge,  against  his  property,  cannot 
claim  priority  to  a  lien  created  or  right  acquired 
by  others  during  the  imprisonment  of  the  de- 
fendant." That  is  a  stronger  case  than  the  one 
now  before  us.  There,  the  second  creditor 
knew  that  the  first  had  nothing  more  than  a, 
nominal  satisfaction  by  the  imprisonment  of 
the  debtor.and  he  knew  also  that  the  first  cred- 
itor would  be  entitled  to  a  new  execution  in 
case  the  debtor  should  obtain  a  discharge.  Here, 
the  terre-tenants  had  record  evidence  that  the 
plaintiffs  had  obtained  actual  satisfaction  of 
their  judgment,  and  they  had  no  reason  to  .sup- 
pose that  there  had  been  any  mistake  on  the 
part  of  the  plaintiffs  or  wrong  on  the  part  of 
the  sheriff  .which  would  authorize  the  vacating: 
of  his  return. 

It  is  a  general  principle, that  transactions  be- 
tween A  and  B,  whether  in  or  out  of  court,, 
shall  not  have  such  an  effect  as  will  take  away 
the  previously  acquired  rights  of  third  persons; 
and  this  statute  should  be  so  construed  as  not 
to  revive  the  lien  of  the  judgment,  as  agninst 
a  bona  fide  purchaser.  As  against  *the  [*($24 
debtor,  his  heirs  and  devisees,  and  others  who- 
will  sustain  no  legal  injury,  the  lien  may  be 
revived  and  carried  back  to  the  date  of  the 
original  docket. 

But  although  the  principle  of  the  plea  is  well 
enough,  it  does  not  state  all  the  necessary  facts 
to  make  out  a  good  answer.  The  terre-tenants 
say  they  are  bona,  fide  purchasers  for  a  valuable 
consideration;  but  they  do  not  state  from  whom, 
they  purchased.  It  may  be  that  the  purchase  w  as- 
made  from  one  who  was  an  utter  stranger  to- 
the  title  of  Cronkhite  and  Springsteen;  and 
then  the  plea  is  bad,  because  it  does  not  show 
that  the  title  under  which  the  tenants  hold  is 
paramount  to  the  title  of  the  judgment  debtors. 
If  the  tenants  were  aiming  at  such  a  defense, 
they  should,  perhaps,  have  said  directly  that 
the  judgment  debtors  were  not  seised  of  the- 
lands  at  the  time  the  judgment  was  docketed, 
or  at  any  time  afterwards.  See,  Com.  Dig. 
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Pleader,  3  L. ,  14.  But  I  presume  they  meant 
to  admit  that  the  judgment  was  once  a  lien  on 
the  land,  and  then  to  set  up  a  purchase  from 
the  judgment  debtors,  or  from  some  person 
who  had  acquired  their  title,  intermediate  the 
satisfaction  of  the  judgment  and  the  amend- 
ment of  the  sheriff's  return.  The  fact  of  a  pur- 
chase from  or  under  the  judgment  debtors  is 
not  stated  in  the  plea  ;  and  without  that  fact, 
or  a  denial  of  the  seisin  of  the  judgment  debt- 
ors, the  plea  cannot  be  supported. 
Judgment  for  the  plaintiffs. 

Levy— Not  a  satisfaction  of  judgment.  Cited  in— 
a  N.  Y..  456 ;  3  Wall.,  699,  700  (70  U.  8.  Book  XV1IL, 
Law.  ed.);  2  Ind.,  309 ;  52  Am.  Dec..  512;  42  Ind.,  310;  1 
Baxt.,  261 :  25  Am.  Rep.,  777,  778. 

Filing  of  satisfaction  and  entry  on  docket— Effect 
of,  as  to  bona  fide  holder.  Reviewed — 4  Lans.,  308. 

Cited  in-50  N.  Y..  401;  65  Barb.,  523;  4  Rob.,  634;  42 
Ind.,  310. 

Execution  sale— Deed  relates  back  to  date  of  sale. 
Cited  in— 13  How.  Pr.,  12 ;  36  111.,  124. 


625*]        *CARY  v.  GRUMAN. 

Sales —  Warranty  of  a  Horse — Breach — Measure 
of  Damages — Price  Paid,  as  Evidence  of  Val- 
ue if  Sound — Fraud. 

The  proper  measure  of  damag es  for  the  breach  of 
a  warranty  of  soundness  on  the  sale  of  a  horse,  is 
the  difference  between  the  value  of  the  horse  at  the 
time  of  the  sale,  considering  him  as  sound,  and  his 
value  with  the  defect  complained  of. 

Accordingly,  where  the  court  below  rejected  evi- 
dence of  what  would  have  been  the  real  value 
of  the  horse  at  the  time  of  sale  if  sound,  and  in- 
structed the  jury  that  the  proper  measure  of  dam- 
ages was  the  difference  between  the  price  paid  for 
him,  and  his  value  with  the  defect ;  held,  erroneous, 
and  the  judgment  was.  therefore,  reversed. 

The  price  paid,  however,  is,  in  such  case,  strong 
evidence  of  what  the  horse  would  have  been  worth 
if  sound,  and  should  always  control  unless  it  be 
clear  that  the  actual  value  was  either  greater  or 
less.  Per  Cowen,  J. 

The  case  of  Caswell  v.  Coare,  1  Taunt.,  566,  cited 
and  explained. 

If  a  norse  be  sold  with  warranty  of  soundness, 
though  he  turn  out  to  have  been  unsound  at  the 
time,  the  vendee  has  no  right  to  return  him  and  re- 
cover back  the  price  paid,  unless  there  be  either  an 
agreement  to  that  effect  or  fraud  on  the  part  of  the 
vendor.  Per  Cowen,  J. 

Citations— 2  Hill,  288 ;  7  Carr.  &  P.,  741 ;  6  Ad.  & 
Ell..  519;  3  Esp.,  82;  1  Stark.,  504;  1  Taunt.,  566;  2 
Hill,  291 ;  2  Phil.  Ev.,  105,  Am.  ed..  1839. 

ON  error  from  the  Oneida  C.  P.  Gruman 
sued  Gary  in  a  justice's  court  for  the  breach 
of  a  warranty  of  soundness  on  the  sale  of  a 
horse  ;  and,  after  a  trial  before  the  justice,  he 
rendered  judgment  in  favor  of  Gruman,  from 
which  Gary  appealed  to  the  C.  P.  The  price 
paid  for  the  horse  was  $90,  and  the  breach  com- 
plained of  was  a  disease  in  the  horse's  eyes. 
On  the  trial  in  the  C.  P.,  after  Gruman,  the 
plaintiff,  had  given  evidence  tending  to  prove 
the  warranty  and  the  disease,  the  defendant, 
in  the  course  of  cross-examining  one  of  the 
plaintiff's  witnesses,  inquired  what  the  horse 
would  have  been  worth  at  the  time  of  the  sale, 
if  he  had  been  sound  ;  declaring  that  one  ob- 
ject of  the  question  was,  to  show  the  amount 
of  the  plaintiff's  damages,  if  entitled  to  any, 
under  the  following  rule,  which  he  contended 
to  be  the  true  one.  viz.:  "That  the  proper 
measure  of  damages  was  the  difference  be- 
tween the  real  value  of  the  horse  if  sound,  and 
his  real  value  with  the  defect  complained  of." 
HILL  4. 


The  court,  though  they  received  the  answer  for 
another  purpose,  overruled  it  for  the  purpose 
proposed  as  above,  holding  the  true  measure 
of  damages  to  be,  the  difference  between  the 
*price  paid,  and  the  value  with  the  [*626 
defects.  The  trial  proceeded  accordingly;  and 
the  jury  were  charged  to  govern  themselves  by 
this  rule. 

The  defendant  below  took  exceptions  to  the 
decision  and  charge  ;  and,  the  verdict  and 
judgment  being  for  the  plaintiff  below,  the  de- 
fendant brought  error  to  this  court  on  the 
above  and  other  grounds. 

Mr.  J.  W.  Jenkins,  for  plaintiff  in  error. 

Mr.  O.  S.Williams,  for  defendant  in  error. 

By  the  Court,  Cowen,  J.  It  is  unnecessary 
to  inquire  whether  various  exceptions  taken  in 
the  case,  mainly  of  a  formal  character,  are  well 
founded  ;  for  we  think  the  court  below  erred 
in  laying  down  the  rule  of  damages.  A  war- 
ranty on  the  sale  of  a  chattel  is,  in  legal  effect, 
a  promise  that  the  subject  of  sale  corresponds 
with  the  warranty,  in  title,  soundness  or  other 
quality  to  which  it  relates  ;  and  is  always  so 
stated  in  the  declaration  when  this  is  technic- 
ally framed.  It  naturally  follows  that  if  the 
subject  prove  defective  within  the  meaning 
of  the  warranty,  the  stipulation  can  be  satis- 
fied in  no  other  way  than  by  making  it  good. 
That  cannot  be  done  except  by  paying  to 
the  vendee  such  sum  as,  together  with  the  cash 
value  of  the  defective  article,  shall  amount 
to  what  it  would  have  been  worth  if  the  de- 
fect had  not  existed.  There  is  no  right  in 
the  vendee  to  return  the  article  and  recover 
the  price  paid,  unless  there  be  fraud,  or  an 
express  agreement  for  a  return.  VoorJiees  v. 
Earl,  2  Hill,  288.  Nor  does  it  add  to  or  detract 
any  from  the  force  or  compass  of  the  stipula- 
tion that  the  vendee  may  have  paid  a  greater 
or  less  price.  The  very  highest  or  the  very 
lowest  and  most  trifling  consideration  is  suffi- 
cient. A  promise  in  consideration  of  one  dol- 
lar, that  a  horse  which,  if  sound,  would  be 
worth  $100,  is  so,  will  oblige  the  promisor  to- 
pay  $100  if  the  horse  shall  prove  totally  worth- 
less by  reason  of  unsoundness,  and  $50  if  his- 
real  value  be  less  by  half,  and  so  in  propor- 
tion. Nor  could  the  claim  be  enhanced  by  rea- 
son that  the  vendee  had  paid  $1,000. 

*The  rule  undoubtedly  is,  that  the  [*627 
agreed  price  is  strong  evidence  of  the  actual 
value;  and  this  should  never  be  departed  from, 
unless  it  be  clear  that  such  value  was  more  or 
less  than  the  sum  at  which  the  parties  fixed  it. 
It  is  sometimes  the  value  of  the  article  as  be- 
tween them,  rather  than  its  general  worth,  that 
is  primarily  to  be  looked  to — a  value  which 
very  likely  depended  on  considerations  which 
they  alone  could  appreciate.  Things  are,  how- 
ever, very  often  purchased  on  account  of  their 
cheapness.  In  the  common  language  of  vend- 
ors, they  are  offered  at  a  great  bargain,  and 
when  taken  at  that  offer  on  a  warranty,  it 
would  be  contrary  to  the  express  intention  of 
the  parties,  and  perhaps  defeat  the  warranty 
altogether,  should  the  price  be  made  the  in- 
flexible standard  of  value.  A  man  sells  a  bin 
of  wheat  at  50  cents  per  bushel,  warranted  to- 
be  of  good  quality  It  is  worth  $1  if  the  war- 
ranty be  true;  but  it  turns  out  to  be  so  foul  that 
it  is  worth  no  more  than  75  cents  per  bushel- 
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The  purchaser  is  as  much  entitled  to  his  25 
cents  per  bushel  in  damages  as  he  would  have 
been  by  paying  his  $1,  and  if  he  had  given  $2 
per  bushel  he  could  recover  no  more.  So, 
a  horse  six  years  old  is  sold  for  $50  with 
warranty  of  soundness.  If  sound,  be  would 
be  worth  $100.  He  wants  eyesight,  and  thus 
his  real  value  is  reduced  one  half.  The  vendee 
is  entitled  to  $50  as  damages;  and  could  recov- 
er no  more  had  he  paid  $200. 

The  tests  of  real  value  or  the  falling  off  in 
that  value  because  the  warranty  proves  to  be 
false  is  one  thing.  The  price  agreed  for  the 
horse,  said  Ld.  Denman,  Ch.  J.,  in  Clare  v. 
Mnynard,  7  Carr.  &  P.,  741,  is,  I  think,  "  not 
conclusive  as  to  its  value,  though  I  think  it 
very  strong  evidence."  Again;  "  My  view  of 
it  is,  that  the  fair  value  of  the  horse,  if  sound, 
is  the  measure  of  damages,  and  that  the  sum 
the  plaintiff  gave  is  only  the  evidence  of  val- 
ue." The  plaintiff  gave  £45  for  the  horse,  and 
had  sold  him  for  £55  with  warranty,  but  was 
•obliged  to  take  him  back.  This  per  se  was  not 
allowed  as  a  ground  for  recovering  the  £10 
difference  ;  the  court  saying  it  was  the  mere 
loss  of  an  accidental  bargain.  But  the  value 
brought  by  the  horse,  on  being  sold  as  un- 
628*]  sound  at  a  common  *horse  market,  was 
received  as  evidence  of  the  loss  ;  and  the  dif- 
ference between  the  price  thus  obtained  and 
the  price  paid,  seems  to  have  been  taken  as  the 
measure  of  damages,  there  being  no  proof  of 
the  value  of  the  horse  as  a  sound  one,  inde- 
pendently of  the  price.  Some  items  of  special 
damage  were  claimed  in  the  declaration  over 
and  above  the  difference  of  value,  part  of 
which  were  allowed  and  part  disallowed.  The 
only  point  decided,  on  the  case  coming  before 
the  whole  court,  was,  that  the  accidental  loss 
of  a  good  bargain,  on  the  resale,  did  not  form 
a  proper  item  of  claim,  it  being  demanded  in 
the  declaration  as  the  loss  of  a  bargain.  It  was 
there  admitted,  however,  that  the  jury  might 
otherwise  have  considered  the  price  obtained 
on  the  resale  as  evidence  of  the  real  value.  Ld. 
Denman  cited  the  case  of  Cox  v.  Walker,  where 
•a  horse  was  sold  to  the  plaintiff  for  £100,  with 
warrant}'  of  soundness,  and  the  plaintiff  was 
soon  after  offered  £140  for  him.  The  horse 
proved  unsound  and  the  plaintiff  was  obliged 
to  sell  him  for  £49  7s.  The  Chief  Justice  left 
the  offer  of  £140  to  the  jury  as  evidence  of  the 
real  value  ;  and  they  found  a  verdict  for  the 
difference  between  £140  and  £49  7*. ;  viz. :  £90 
13s.  This  went  on  the  express  direction  of 
Ld.  Denman,  that  the  plaintiff  was  entitled  to 
recover  the  actual  value  of  the  horse  as  a  sound 
one  at  the  time,  after  deducting  what  he 
brought  as  an  unsound  one.  That  direction 
was  approved  by  him,  after  the  case  had  been 
argued  at  the  bar,  and  his  attention  had  been 
again  recalled  to  the  point  by  the  argument  in 
Clare  v.  Maynard,  6  Ad.  &  Ell.,  519.  In  the 
Kisi  Prius  report  of  this  case,  Curtis  v.  Han- 
nay,  3  Esp. ,  82  appears  to  have  been  men- 
tioned by  Ld.  Denman  as  bearing  in  favor  of  his 
rule.  That  action  was  for  the  price  of  a  horse, 
at  a  time  when  the  notion,  now  exploded,  pre- 
vailed, viz. :  that  the  buyer  might  return  the 
'horse,  and  sue  for  the  money  paid.  The  de- 
fendant accordingly  had  offered  to  return  him, 
but  the  plaintiff  refused  to  receive  him,  be- 
cause he  had  been  improperlv  treated.  Ld.  El- 
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don  thought  the  refusal  proper  under  the  cir- 
cumstances; and,  contrary  to  another  rule  now 
settled,  he  refused  to  *allow  a  re-  [*(J2J> 
coupment.  But  he  said,  "he  took  it  to  be  clear 
law,  that  if  a  person  purchase  a  horse  which 
is  warranted,  and  it  afterwards  turn  out  that 
the  horse  was  unsound  at  the  time  of  the  war- 
ranty, the  buyer  might,  if  he  pleased,  keep  the 
horse,  and  bring  an  action  on  the  warranty,  in 
which  he  would  have  a  right  to  recover  the 
difference  between  the  value  of  a  sound  horse 
and  one  with  such  defects  as  existed  at  the 
time  of  the  warranty."  Bridge  v.  Wain,  1 
Stark,  504,  was  a  warranty  that  certain  pieces 
of  scarlet  cloth,  taken  by  the  plaintiff  with  a 
view  to  a  sale  in  the  Chinese  market,  were 
scarlet  cuttings.  Turning  out  not  to  be  so,  Ld. 
Ellenborough  charged  the  jury  that  the  plaint- 
iff was  entitled  to  recover  such  a  sum  as  he 
would  have  received  had  the  warranty  been 
true;  and  he  directed  the  jury  to  allow  the  val- 
ue of  the  goods  in  the  Chinese  market.  The 
case  was  moved  at  the  bar  on  the  question, 
and  a  new  trial  refused. 

The  rule  has  certainly  been  laid  down  with- 
out express  qualifications,  that  the  measure  of 
damages  is  the  difference  between  the  real  val- 
ue of  the  horse  and  the  price  given.  Caswell 
v.  Coare,  1  Taunt.,  566.  This  was  right  in  the 
particular  case.  No  evidence  of  actual  value, 
independently  of  the  price  paid,  was  given  or 
offered.  Voorhees  v.  Earl,  before  cited,  was  a 
warranty  that  60  barrels  of  flour  were  super- 
fine. They  proved  to  be  of  inferior  quality; 
and,  after  looking  at  the  cases,  we  thought 
they  gave  the  measure  of  damages  as  it  should 
stand  on  principle,  viz.:  "the  difference  be- 
tween the  value  of  the  60  barrels,  at  the  time 
of  the  sale,  considered  as  superfine  flour,  and 
the  value  of  the  inferior  article  sold."  See, 
2  Hill,  291.  In  2  Phil.  Ev.,  105,  Am.  ed. 
of  1839,  the  rule  is  laid  down  thus:  "If  he  (the 
purchaser)  keep  the  horse,  he  may  recover  the 
difference  between  the  value  of  such  horse 
perfectly  sound,  and  the  value  of  the  identical 
horse  at  the  time  of  the  warranty."  The  au- 
thor adds  several  cases  of  enhancement  arising 
from  special  damage,  and  illustrating  a  class 
of  exceptions  which  we  admitted  to  exist  in 
Voorhees  v.  Earl.  Restricting  the  rule  in  Cos- 
well  v.  Coare  to  the  case  as  it  stood  on  the  evi- 
dence— *and  so  it  should  clearly  be  [*O3O 
restricted;  there  is  no  discrepancy  in  the  En- 
glish cases. 

It  is  impossible  to  say,  nor  have  we  the  right 
to  inquire,  whether  the  real  value  of  the  horse 
in  question,  supposing  him  to  have  been  sound, 
would  have  turned  out  to  be  more  or  less  than 
the  $90  paid.  Suppose  the  jury  thought,  with 
one  witness  whom  the  court  allowed  to  state 
such  value  for  another  purpose,  that  it  was 
not  more  than  $80;  the  plaintiff  then  recovered 
$10,  not  on  account  of  the  defect,  but  be- 
cause he  had  been  deficient  in  care  or  sound 
judgment  as  a  purchaser.  On  the  other  hand, 
had  the  horse  been  actually  worth  $100,  the 
defendant  would  have  been  relieved  from  the 
payment  of  the  $10  because  he  had  made  a 
mistake  of  value  against  himself.  The  cause 
might  thus  have  turned  on  a  question  entirely 
collateral  to  the  truth  of  the  warranty. 

In  confining  the  defendant  to  the  rule  of 
Caswell  v.  Coare,  as  an  unqualified  one,  we 
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think  the  court  below  erred;  and  that  for  this 
reason  the  judgment  must  be  reversed.  We 
direct  that  a  venire  de  novo  issue  from  that 
court;  and  that  the  costs  shall  abide  the  event. 
Rule  accordingly. 

Breach  of  warranty— Remedy— Measure  of  dam- 
•agefs.  Reviewed— 34  N.  Y.,  640. 

Approved— 10  Barb.,  212. 

Cited  in— 7  Hill,  68 ;  5  Denio,  84 ;  1  N,  Y.,  312 ;  14  N. 
Y.,  609 :  36  N.  Y.,  98 ;  1  Trans.  App.,  165 :  5  Trans. 
App.,  126 ;  7  Hun,  541 ;  14  Barb.,  622  ;  16  Barb.,  389 ; 
17  Barb.,  520;  19  Barb.,  513 ;  22  Barb.,  655;  55  Barb., 
588 ;  61  Barb.,  245 ;  31  How.  Pr.,  375  ;  35  How.  Pr.,  203 ; 
3  Abb.  N.  S.,  195 ;  6  Bos.,  153 ;  2  Hilt.,  55,  56 :  44  Ind., 
502 ;  33  N.  J.  L.,  522 :  42  Am.  Dec.,  41 ;  11  Met.,  358 ;  45 
Am.  Dec  ,  216 ;  6  Smed.  &  M.,  43 ;  45  Am.  Dec.,  273; 
2  Pin.,  379. 

Rescission  of  sale  and  return  of  goods.  Cited  in— 14 
N.  Y..  601 ;  25  N.  Y.,  310 ;  29  N.  Y.,  373  ;  42  Barb.,  661 : 
55  Ind.,  274 ;  2  Pin..  379 ;  2  Chand.,  28  ;  54  Am.  Dec., 
144, 145. 

Price  paid— Evidence  of  value  of  goods.  Distin- 
guished-Si N.  Y.,  624. 

Cited  in-37  N.  Y.,  470 ;  22  Hun,  222 ;  24  Hun,  373. 


ADSIT  ET  AL.  v.  BRADY. 

Action  against  Public  Officer  for  Injury  Arising 
from  His  Neglect — Superintendent  of  Repairs 
•on  Ganal — Pleading. 

When  an  individual  sustains  an  injury  by  the  mis- 
feasance or  non-feasance  of  a  public  officer  who 
acts  or  omits  to  act  contrary  to  his  duty,  the  law 
gives  redress  to  the  injured  party  by  action  adapted 
to  the  nature  of  his  case.  Per  Bronson,  J. 

It  is  the  duty  of  a  superintendent  of  repairs  on 
the  canal,  when  he  finds  a  break  in  it  or  a  sunken 
boat  obstructing1  the  navigation,  to  stop  the  breach 
or  remove  the  obstruction  without  waiting  for  or- 
•ders  from  the  commissioners ;  and  by  omitting  to 
•do  so  he  will  render  himself  liable  to  persons  sus- 
taining damage  thereby. 

Otherwise,  if  the  omission  to  repair  resulted  from 
obedience  to  orders  given  by  the  commissioners. 
Per  Bronson,  J. 

The  fact  of  such  orders  having  been  given,  how- 
«ver,  will  not  be  presumed,  but  must  be  shown  af- 
firmatively. Per  Bronson,  J. 

631*]  *Where  a  declaration  against  a  superintend- 
ent stated,  in  substance,  that  a  boat  which  had  been 
sunk  in  the  canal  rendered  the  navigation  unsafe 
and  dangerous  and,  that  though  the  defendant  had 
notice,  etc.,  he  negligently  suffered  the  boat  to  re- 
main, whereby  the  plaintiff's  boat  in  passing  along 
the  canal  was  injured ;  held,  sufficient  to  show  the 
defendant  liable,  notwithstanding  the  want  of  an 
averment  that  lie  had  public  money  in  his  hands 
for  the  purpose  of  making  repairs. 

Held  further,  that  the  declaration  need  not  aver 
the  neglect  of  the  defendant  to  have  been  willful 
and  malicious. 

Whether,  in  a  civil  action  against  Commissioners 
of  Highways  for  non-repair  of  bridges,  etc.,  the 
declaration  must  aver  that  the  defendants  had 
funds,  quaere. 

The  cases  of  Bartlett  v.  Crozier,  17  Johns.,  439 ; 
People  v.  Comrs.,  etc.,  of  Hudson,  7  Wend. ,474,  and 
People  v.  Adsit,  2  Hill,  619,  commented  on. 

Citations— 1  R.  S.,  194,  sec.  6  ;  229,  sec.  69 ;  236,  sees. 
99,  100-103;  17  Wend.,  250,  439;  7  Wend.,  474;  2  Hill, 
619;  8  Wend..  462;  Laws,  1837,  p.  518,  sees.  7,  8;  11 
Wend.,  667. 

ACTION  on  the  case  against  the  defendant 
for  neglecting  his  duty  as  superintendent 
of  repairs  on  the  Erie  Canal,  in  consequence 
of  which  the  plaintiffs  sustained  an  injury. 
The  first  count  alleged  that  the  defendant, 
April  29,  1842,  was,  and  ever  since  has  been, 
a  superintendent  of  repairs  of  the  Erie  Canal, 
having  section  number  one  of  the  canal  com- 
mitted to  his  charge;  and  as  such  superintend- 
ent of  repairs  it  was  his  duty  to  keep  said  sec- 
tion of  the  canal  in  good  repair,  and  to  remov*e 
therefrom  all  obstructions  to  the  convenient 
and  safe  navigation  thereof,  so  that  boats  and 
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vessels  usually  navigating  the  canal  might 
safely  and  conveniently  and  without  damage 
pass  upon  and  navigate  the  section.  That  the 
plaintiffs  were  the  owners  of  the  canal-boat 
named  Angelica,  used  in  navigating  the  canal 
for  the  transportation  of  goods,  etc.  That  a 
certain  other  canal-boat  was,  on  the  said  April 
29,  sunk  in  the  waters  of  the  canal  in  the  sec- 
tion thereof  under  the  defendant's  charge,  to 
wit:  at  Watervliet,  in  such  a  position  and  in 
such  a  manner  as  to  obstruct  the  navigation  of 
the  canal,  and  render  the  navigation  unsafe 
and  dangerous,  of  all  which  the  defendant  had 
notice;  and  thereupon  it  became  and  was  the 
duty  of  the  defendant,  as  such  superintendent, 
to  remove  the  sunken  boat.  Yet  the  defend- 
ant, not  regarding  his  duty,  etc.,  did  not  re- 
move the  sunken  boat,  but  negligently  and 
carelessly,  and  contrary  to  his  duty  in  that  be- 
half, suffered  the  *boat  to  remain  and  [*632 
continue  sunk  in  the  canal  from  the  said  April 
29  until  May  15  in  the  year  aforesaid,  obstruct- 
ing and  rendering  dangerous  the  navigation, 
etc.  By  reason  whereof  the  plaintiffs'  boat 
Angelica,  May  6,  in  the  year  aforesaid,  the 
boat  being  then  laden  with  goods,  wares,  etc., 
of  great  value,  in  navigating  and  passing  along 
the  canal  at  the  place  aforesaid,  ran  against 
and  upon  the  sunken  boat  and  was  thereby 
greatly  damaged,  as  were  also  the  goods  with 
which  the  plaintiffs'  boat  was  laden,  and  the 
plaintiffs'  boat  and  goods  were  sunk  in  the 
waters  of  the  canal.  By  reason  whereof,  etc. 
The  second  count  was  substantially  like  the 
first. 

The  defendant  demurred  to  the  declaration, 
assigning  the  following  causes:  1.  It  is  not 
alleged  that  the  defendant  was  directed  by  the 
Canal  Commissioners,  or  either  of  them,  to 
make  repairs  on  his  section,  or  to  remove  the 
sunken  boat;  2.  It  is  not  alleged  that  the  de- 
fendant had  any  moneys  in  his  hands  for  the 
purpose  of  making  repairs  or  removing  ob- 
structions; 3.  It  is  not  alleged  that  the  plaint- 
iffs' loss  was  occasioned  by  the  malicious  or 
willful  neglect  of  the  defendant;  4.  The  de- 
fendant,being  an  agent  of  the  State,is  not  per- 
sonally liable  to  the  plaintiffs;  and  5.  The  de- 
fendant being  a  sub-officer  and  bound  to  act 
under  the  direction  of  the  Canal  Commission- 
ers, or  one  of  them,  he  is  not  liable  to  the 
plaintiffs  in  this  action.  The  plaintiffs  joined 
in  demurrer. 

Mr.  S.  Stevens,  for  defendant. 

Mr.  S.  H.  Hammond,  for  plaintiffs. 

By  the  Court,  Bronson,  J.  When  an  in- 
dividual sustains  an  injury  by  the  misfeasance 
or  non-feasance  of  a  public  officer,  who  acts  or 
omits  to  act  contrary  to  his  duty,  the  law  gives 
redress  to  the  injured  party  by  an  action 
adapted  to  the  nature  of  the  case.  This  prin- 
ciple is  so  well  settled  that  it  is  only  necessary 
to  inquire  whether  there  be  anything  in  this 
case  to  take  it  out  of  the  operation  of  the  gen- 
eral rule. 

Superintendents  of  repairs  on  the  canals  are 
appointed  by  the  Canal  Board,  1  R.  S..  229, 
sec.  69,  and  give  bond  for  the  *faith-  [*633 
ful  execution  of  their  trust,  Id.,  p.  236,  sec. 
99.  The  statute  further  provides  that  "It 
shall  be  the  duty  of  each  superintendent,  un- 
der the  direction  of  the  Canal  Commissioners, 
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to  keep  in  repair  such  sections  of  the  canals 
and  works  connected  therewith  as  shall  be 
committed  to  his  charge;  to  make  all  necessary 
contracts  for  that  purpose,  and  faithfully  to 
expend  all  such  moneys  as  shall  be  placed  in 
his  hands  by  the  Canal  Commissioners  or  the 
Commissioners  of  the  Canal  Fund."  Id.,  sec. 
100.  The  next  section  repeats  that  the  super- 
intendent "  shall  be  under  the  direction  of  the 
Canal  Commissioners,  and  especially  of  the 
acting  commissioner  having  charge  of  the  line 
of  the  canal  on  which  such  superintendent  is 
employed."  This  means  no  more  than  that 
the  superintendent  shall  be  under  the  general 
direction  of  the  commissioners,  and  shall  fol- 
low their  instructions,  if  any  are  given,  as  to 
the  extent  and  manner  of  making  repairs  and 
the  mode  of  discharging  his  other  duties.  It 
does  not  mean  that  the  superintendent,  when 
he  finds  a  break  in  the  canal  or  a  sunken  boat 
obstructing  the  navigation,  shall  wait  a  month 
for  the  next  visit  of  the  commissioner,  or  send 
a  messenger  for  orders,  before  he  stops  the 
breach  or  removes  the  obstruction.  The  thing 
is  preposterous.  Shepherd  v.  Lincoln,  17  Wend. , 
250.  (See  M'Fadden  v.  Kingsbury,  11  Wend., 
667.)  The  declaration  states  that  the  sunken 
boat  obstructed  and  rendered  the  navigation 
of  the  canal  unsafe  and  dangerous,  and  that 
the  defendant  knew  it.  That  it  was  his  duty 
to  remove  the  obstruction  cannot  be  doubted. 

It  was  said  at  the  bar  that  an  action  will  not 
lie  against  a  deputy  of  the  sheriff  for  non  fea- 
sance.  But  the  defendant,  although  subject  to 
the  direction,  is  not  a  deputy  of  the  commis- 
sioners ;  and  before  he  can  justify  this  appar- 
ent neglect  of  duty,  he  must  show  that  the 
omission  resulted  from  obedience  to  orders. 
It  will  not  be  presumed  that  the  commissioners, 
or  any  other  public  officer,  gave  an  illegal  or 
unjustifiable  command. 

The  want  of  an  averment  that  the  defendant 
O34*]  had  public  *money  in  his  hands  for  the 
purpose  of  making  repairs,  was  much  relied 
on,  and  we  are  referred  to  cases  to  prove  such 
an  averment  necessary.  In  Bartlett  v.  Crosier, 
17  Johns.,  439,  the  action  was  against  an  over- 
seer of  highways  for  not  repairing  a  bridge, 
in  consequence  of  which  the  plaintiff  had  sus- 
tained an  injury.  It  was  said  by  one  member 
of  the  court  that  means  to  make  the  repair 
should  have  been  averred;  but  the  case  turned 
mainly  on  the  ground  that  the  action,  if  it 
could  be  maintained  against  anyone,  should 
have  been  brought  against  the  commissioners, 
instead  of  the  overseer  of  highways.  In  People 
v.  Comrs.,  etc.,  of  Hudson,  7  Wend.,  474,  we 
refused  to  compel  the  commissioners,  by  man- 
damus, to  rebuild  a  bridge  which  would  cost 
$700,  when  they  could  not,  by  law,  have  funds 
to  more  than  $250,  and  when,  in  fact,  they 
had  none  at  all.  In  People  v.  Adxit,  2  Hill,  619, 
we  held  that  the  Commissioners  of  Highways 
were  not  answerable  criminally  for  the  non- 
repair of  bridges  without  an  averment  in  the 
indictment  that  they  had  funds.  It  has  not 
yet  been  decided  that  an  individual  pursuing 
a  civil  remedy  must  make  such  an  averment ; 
and  as  an  original  question  I  should  think  it 
enough  to  show  that  the  law  imposed  the  duty 
of  repairing,  and  then  leave  it  to  the  officer  to 
excuse  himself,  if  he  can,  by  showing  the  want 
of  funds.  But  we  need  not  settle  that  ques- 
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tion.  For  the  purpose  of  enabling  superin- 
tendents of  repairs  to  discharge  their  duties, 
they  have  been  authorized  by  law  to  make  con- 
tract* binding  the  State;  1  K.  S.,  236,  sec.  99; 
and  if  the  defendant  had  no  public  money,  he 
might  have  contracted  for  the  removal  of  this 
obstruction.  And  besides,  he  either  bad  or 
might  have  had  funds  in  his  hands.  It  is  ex- 
pressly provided  that  the  Commissioners  of 
the  Canal  Fund  shall  advance  money  in  sums 
not  exceeding  $5,000  to  each  superintendent, 
for  which  an  account  is  to  be  rendered  as  often 
as  once  in  sixty  days.  Id.,  194,  sec.  6;  Id., 
236,  sees.  100-103;  and  see  Stat.  1837,  p.  51H, 
sees.  7,  8.  The  defendant  either  had  funds  or 
he  was  in  fault  for  not  having  them ;  and 
where  that  appears,  it  clearly  cannot  be  neces- 
sary for  the  plaintiff  to  make  *any  [*63<> 
averment  on  the  subject.  If  some  of  these 
provisions  had  not  been  overlooked  by  the 
counsel,  this  objection  would,  I  presume,  have 
been  abandoned. 

It  is  said  that  the  defendant  had  a  discretion 
as  to  what  repairs  were  needed  and,  conse- 
quently, that  his  neglect  should  have  been, 
charged  to  be  willful  and  malicious.  Tompkin* 
v.  Sands,  8  Wend.,  462.  But  clearly  the  de- 
fendant had  no  discretion  to  leave  this  danger- 
ous obstruction  in  the  canal.  On  the  facts 
stated  in  the  declaration,  it  was  his  duty  to  re- 
move the  nuisance  without  any  unnecessary 
delay. 

Judgment  for  the  plaintiffs. 

Repairing  canals,  highways,  etc. — Defense  of  want 
of  funds,  and  burden  of  proof.  Cited  in — 6  Hill. 
465:  44  N.  Y.,  118;  50  N.  Y.,  239;  76  N.  Y.,  336:  & 
Lans..  221 ;  20  Barb.,  629  ;  23  Barb..  348 :  44  Barb.,  391 : 
3  T.  &  C.,  418 ;  4  Abb.  Pr.,  28,  n. :  16  Abb.  Pr.,  &5 ;  10 
Bos.,  28 :  4  Alb.  L.  J.,  38  ;  8  W.  Dig.,  570. 

Public  officer— Misfeasance  and  non-feasance  of — 
Remedy  against.  Overruled— 16  N.  Y.,  168,  n. ;  29  N. 
Y.,  311,  312 ;  47  Barb.,  42. 

Disapproved— 21  Mich.,  110;  4  Am.  Rep.,  455;  5 
Neb.,  389. 

Distinguished— 93  N.  Y.,  561 ;  1  Hun,  572. 

Reviewed-9  N.  Y.,  169 :  59  Am.  Dec.,  527  ;  24  Barb., 
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13  Hun,  429 :  4  T.  &  C.,  125 ;  9  Abb.  N.  8.,  54 ;  13  Abb. 
N.  S.,  80 ;  8  Bos..  353 ;  10  Bos..  187  ;  4  Alb.  L.  J.,  38 ; 
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MUNSELL  v.  LEWIS. 

Mere  Jus  Precarium    Not  Assignable — Canal 
Contract — Extra  Allowance. 

A  mere  jus  precarium,  or  right  resting1  in  court- 
esy: e.  a-  an  anticipated  donation  from  govern- 
menl,  is  not  assignable.  Per  Cowen,  J. 

L.  and  W.,  having  contracted  with  the  Canal  Com- 
missioners to  construct  certain  bridges  on  the  Che- 
nango  Canal  by  October  15, 1836,  and  having  com- 
menced the  work,  agreed  with  M.  that  he  should  go 
on  and  complete  it  at  his  own  expense,  and  be  en- 
titled to  receive  from  the  Canal  Commissioners  the 
compensation  provided  for  in  the  original  contract. 
The  work  was  accordingly  completed  by  M.,  and  he 
received  his  pay.  Afterwards  an  award  was  mude 
ill  favor  of  L.  and  W.  on  account  of  the  original 
contract,  pursuant  to  an  Act  passed  in  April,  1836, 
providing  for  extra  allowances  to  contractors  on 
the  Chenango  Canal,  Sess.  L..  1836,  p.  201,  and  one 
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bait  the  sum  awarded  was  paid  over  to  L.  Held,  in 
.an  action  against  him  by  M.  to  recover  the  money 
thus  received,  that  the  latter  had  no  right  to  it. 
Nelson,  Ch.  J.,  dissented. 

Even  in  the  case  of  a  chose  in  possession,  a  sale 
-carries  no  more  than  the  legal  right  which  the 
vendor  had  at  the  time.  Per  Cowen,  J. 

Citations— Laws,  1836,  ch.  149,  p.  201 ;  Ass.  Doc., 
121 ;  Co.  Litt.,  265  a,  sec.  446 ;  Long,  Sales,  4,  Boston 
«d.  1839  ;  Hob.,  132:  3  Meriv..  667,  671;  5  Maule  &  S., 
228,  236  ;  2  Swanst.,  551,  571,  576-579 ;  4  Wash.  C.  C., 
570,  573,  574  ;  1  Pet.,  193,  213;  1  Ves.,  Sr.,98 ;  19  Wend., 
73 ;  5  Mees.  &  W.,  462 ;  1  Ryan  &  M.  JV.  P.,  386 ;  3 
Hill,  134. 

A  SSUMPSIT  for  money  had  and  received, 
1JL  tried  at  the  Broome  Circuit,  in  August, 
1842,  before  Monell,  C.  Judge.  The  case  was 
this :  Lewis,  the  defendant,  and  one  Weed 
agreed  in  writing  with  the  Canal  Commis- 
sioners to  construct  certain  bridges  on  the 
southern  division  of  the  Chenango  Canal.  The 
636*]  *contract  was  dated  in  November, 
1834,  and  the  work  was  to  be  completed  by 
October  15,  1836.  January  29,  1836,  after  the 
work  had  been  commenced,  Lewis  and  Weed 
assigned  their  interest  in  the  contract  to  the 
plaintiff.  It  was  stipulated  in  the  contract  of 
assignment  that  the  plaintiff  should  complete 
and  fulfill  the  original  contract  at  his  own  cost 
and  expense,  and  save  Lewis  and  Weed  harm- 
less therefrom,  he  to  have  the  benefit  of  what 
they  had  previously  done,  and  to  pay  such  ex- 
penditures as  they  had  made  for  tools  and 
quarrying  stone.  It  was  also  stipulated  that 
the  plaintiff  should  "  receive  the  pay  from  the 
Canal  Commissioners  for  building  and  com- 
pleting said  'bridges  according  to  the  [original] 
contract  above  mentioned,  except  $130  received 
by  Lewis,  which  is  to  be  retained  by  him  as  a 
compensation  for"  certain  sawed  timber,  "and 
except  $70  received  by  Weed,  which  he  is  to 
retain  as  a  compensation  for"  certain  hewed 
timber. 

The  plaintiff  executed  the  work  to  the  sat- 
isfaction of  the  Canal  Commissioners  and  re- 
ceived his  pay.  March,  1,  1837,  one  of  the 
Canal  Commissioners  paid  to  the  defendant 
$300,  being  the  half  of  a  sum  awarded  in  fa- 
vor of  the  defendant  and  Weed  on  account  of 
their  contract  with  the  State,  under  the  Act  of 
April  16,  1836  providing  for  extra  allowances 
to  contractors  on  the  Chenango  Canal.  Sess. 
L.,  1836,  p.  201.  The  plaintiff  claimed  that, 
in  virtue  of  the  arrangement  between  him, 
Lewis  and  Weed,  he  was  entitled  to  the  mon- 
ey thus  awarded,  and  asked  a  verdict  for  the 
amount  received  by  the  defendant  with  inter- 
est. The  circuit  judge  was  of  opinion  that  the 
money  belonged  to  the  original  contractors, 
and  directed  a  nonsuit.  The  plaintiffs  counsel 
excepted,  and  now  moved  for  a  new  trial  on  a 
bill  of  exceptions. 

Mr.  J.  A.  Spencer,  for  plaintiff. 

Mr.  J.  A.  Collier,  for  defendant. 

637*]      *By   the   Court,   Cowen,   J.      The 

question  is,  whether  the  assignment  of  the 
compensation  to  come  from  the  State  carried 
a  right  not  only  to  the  moneys  the  State  had 
agreed  to  pay,  but  what  it  might  afterwards 
award  as  a  gratuity. 

By  the  terms  of  the  sub  contract,  the  plaint- 
iff was  to  receive  his  pay  from  the  Canal 
Commissioners  according  to  the  contract  of  the 
State.  He  was,  on  his  part,  to  perform  the 
stipulations  in  the  contract,  and  pay  to  Lewis 
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and  Weed  the  price  agreed  upon  as  the  value 
of  the  bargain  made  between  himself  and  them. 

After  their  bargain  was  made,  a  statute 
passed  authorizing  extra  allowances  to  the  con- 
tractors on  the  Chenango  Canal,  under  which 
an  award  was  made  in  favor  of  Lewis  and 
Weed  of  $600.  One  half  of  this  having  been 
paid  to  Weed,  the  plaintiff  sues  for  the  money 
as  belonging  to  him. 

The  statute  authorized  the  extra  allowance 
to  contractors.  The  words  are:  "Those  con- 
tractors who  entered  into  contracts  for  the  con- 
struction of  any  part  of  the  Chenango  Canal, 
etc.,  shall  be  entitled  to  receive,  on  the  com- 
pletion of  their  respective  jobs,"  the  extra  al- 
lowance deemed  just  and  equitable  by  the 
Canal  Board.  Under  this  Act  the  Canal  Board 
awarded  the  moneys  in  question  to  Lewis  and 
Weed;  and  it  was  paid  to  them  by  one  of  the 
Canal  Commissioners  according  to  the  terms 
of  the  award.  See,  Sess.  L.,  of  1836,  ch.  149, 
p.  201;  and  Ass.  Doc.,  121,  on  which  the  stat- 
ute was  founded. 

The  plaintiff  was  neither  the  contractor  with 
the  State,  nor  was  there  any  privity  between 
him  and  the  State.  He  paid  Lewis  and  Weed 
nothing  on  account  of  what  the  State  might 
afterwards  give  them,  but  took  a  stipulation 
for  the  right  to  receive  the  contract  price.  His 
obligation  was  to  them.  It  was  to  furnish  the 
residue  of  the  materials  and  do  the  work  which 
was  wanting  to  finish  the  job.  The  whole  was 
a  mere  sub-contract.  Any  one  agreeing  with 
him  to  assist  him  in  his  job  would  be  in  one 
sense  a  canal  contractor,  and  come  as  much 
within  the  statute  as  himself.  The  compensa- 
tion did  not  consist  of  all  the  moneys  which 
should  be  paid  to  Lewis  and  *Weed;  [*638 
but  the  pay  according  to  the  contract  with  the 
State.  The  extra  allowance  is  not  only  out  of 
the  words,  but  was  evidently  awarded  to  Lew- 
is and  Weed  on  account  of  the  sacrifices  per- 
sonal to  themselves  which  obliged  them  to  sell 
out  their  interest  in  the  best  way  they  could  ; 
and  we  are  called  on  to  do  the  office  of  snatch- 
ing a  charitable  donation  from  the  man  for 
whom  it  was  intended,  and  giving  it  to  anoth- 
er who  has  suffered  nothing.  See  Assembly 
Doc.  of  1836,  No.  121.  But  if  the  real  suffer- 
ing was  on  the  side  of  the  plaintiff,  which  the 
form  of  the  gift  and  the  report  on  which  it 
was  founded  forbid  us  to  suppose,  what  rule  of 
law  transfers  a  gift  from  an  unworthy  donee 
to  another,  because  his  wants  may  be  more 
obvious? 

That  the  extra  allowance  was  a  mere  gratu- 
ity, admits  of  no  dispute.  No  one  will  pretend 
that  the  sum  allowed  was  due  from  the  State. 
The  case  is  the  same  as  if  the  money  had  been 
presented  to  any  man  who  had  never  dealt 
with  the  plaintiff.  It  is  like  a  pension  given 
for  sacrifices  in  the  public  service,  or  an  acci- 
dental loss  by  fire.  Being  entirely  independent  of 
the  contract,  in  contemplation  of  law,  it  can- 
not, therefore,  be  claimed  that  it  passed  as  an 
incident  to  the  stipulated  wages  due  from  the 
State;  nor  can  it  be  supposed  that  it  entered 
into  the  intent  of  the  bargain  between  the  de- 
fendant and  the  plaintiff.  All  that  passed  was 
an  equitable  right  in  the  legal  interest  of  the 
defendant  at  the  time.  The  defendant  and  his 
co-contractor  held  the  whole  legal  interest. 
That  and  that  only  was  transferred. 
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Even  in  case  of  a  chose  in  possession,  a  sale 
carries  no  more  than  the  legal  right  at  the  time. 
A  man  sells  and  quitclaims  all  right  in  a  farm 
to  the  grantee  in  fee,  the  former  having  no  ti- 
tle, or  but  an  estate  for  years.  Though  the  ab- 
solute estate  afterwards  come  to  him  by  de- 
scent or  purchase,  this  shall  not  inure  to  the 
grantee's  benefit.  (See,  McCarty  v.  Leggett,  8 
Hill,  184.)  For  this  there  are  two  reasons ; 
($3$)*]  *one  that  the  intent  to  pass  more  than 
his  right  is  not  to  be  supposed.  Both  parties 
look  to  that  as  the  measure  of  compensation. 
Another  is,  that  the  right  which  the  grantor 
afterwards  acquires,  is  a  mere  possibility  and, 
therefore,  incapable  of  being  sold.  Co.  Litt., 
sec.  446,  p.  265  a.  The  same  rule  prevails  and 
is  still  more  fully  illustrated  by  the  books  in 
relation  to  personal  property.  Long,  Sales,  4, 
Boston  ed.  of  1839,  and  the  cases  cited. 

The  last  point  of  view  is  of  itself  decisive. 
Assume  that  here  was  an  intent  to  transfer  a 
right  to  all  the  compensation  to  be  paid  by  the 
Canal  Commissioners  in  virtue  of  the  contract, 
and  moreover  of  any  interest  or  gratuity  after 
wards  to  be  granted  by  the  State  in  respect  to 
the  contract.  We  are  met  at  the  outset  by  the 
words  of  Littleton.  Co.  Litt.,  sec.  446.  "Also 
these  words  which  are  commonly  put  in  such 
releases,  scilicet  (qua  quovismodo  in  futurum 
habere  potero),  are  as  void  in  law;  for  no  right 
passeth  by  a  release  but  the  right  which  there- 
leasor  hath  at  the  time  of  the  release  made." 
The  same  rule  is  laid  down  by  all  the  cases  in 
regard  to  personal  property.  "  If  the  subject 
of  the  intended  sale  have  no  existence  actually 
or  potentially  there  can  be  no  valid  sale."  Long, 
Sales,  3d  ed.,  before  cited.  Again  ;  "A  mere 
possibility  or  contingency  not  coupled  with  an 
interest  in,  adhering  to,  or  growing  out  of 
property,  cannot  be  the  subject  of  a  valid  sale. 
A  grant  of  the  wool  of  all  the  sheep  the  grant- 
or shall  ever  have  is  void."  Id.,  4;  Hob.,  132; 
Carletort  v.  I^ighton,  3  Meriv.,  667,  671.  An 
assignment  of  the  freight,  earnings  and  profits 
of  a  whaling  ship,  will  not  carry  the  oil  col- 
lected by  her  in  a  subsequent  voyage.  Robin- 
son v.  Macdonnell,  5  Maule  &  S.,  228,  236.  Ld. 
Ellenborough,  Ch.  J.,  said  :  ''  At  the  time  of 
this  assignment,  C.  &  P.  [the  owners  of  the 
ship]  had  no  property  actual  or  potential  in 
this  oil;  it  was  altogether  matter  of  chance 
whether  any  of  it  would  have  been  obtained  ; 
and  even  the  voyage  in  which  it  was  obtained 
does  not  appear  to  have  been  in  contempla- 
tion." A  case  and  argument  more  in  point 
with  the  present  could  scarcely  have  been 
64O*]  framed.  Who  could  *have  contem- 
plated, with  any  degree  of  confidence,  that  the 
agents  of  the  State  would  volunteer  in  giving 
away  moneys  to  the  contractors  or  anybody 
else?  I  shall  not,  however,  go  much  into  a 
question  which  has  been  successively  consid- 
ered and  illustrated  by  Sir  Thomas  Plumer  in 
Campbell  v.  Mullett,2  Swanst.,  551,571,  576- 
579,  by  Washington,  J.,  in  Vasse  v.  Comegy*, 
4  Wash.  C.  C.,  570,  578,  574,  and  by  Story,  /., 
in  the  same  case  on  error.  1  Pet.,  198, 218.  All 
agreed,  that  a  future  voluntary  donation  or 
bounty  from  a  government  is  not  property, 
and  cannot  be  assigned  in  advance.  The  first 
case  held  that  even  a  claim  against  a  govern- 
ment for  the  wrongful  seizure  of  property  was 
not  assignable.  So  held  Mr.  J.  Washington 
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in  deciding  Vasse  v.  Comegys  at  the  circuit ;. 
and  the  judgment  was  reversed  on  the  sole 
ground  that  the  subject  assigned  was  not  ob- 
tained under  an  award  bestowing  it  as  a  boun- 
ty, but  as  a  debt  due  from  the  government.(a> 
Randall  v.  Cockran,  1  Ves.,  Sr.~  98,  related  to 
the  assignment  of  property  captured  under  let- 
ters of  marque,  for  the  benefit  of  the  assignors; 
and  it  was  held  that,  in  such  a  case  the  award 
of  the  commissioners  for  distribution  inured 
to  the  benefit  of  the  assignees.  No  case  goes 
further.  If  the  property  in  the  subsequent  do- 
nation did  not  here  pass  to  the  plaintiff,  the 
action  for  money  had  and  received  does  not 
lie.  To  warrant  such  an  action  the  defendant 
must  have  received  moneys  to  which  the 
plaintiff  is  entitled  as  actual  proprietor  under 
a  contract  executed.  He  must  have  jus  in  re. 
Even  if  Lewis  and  Weed  may  be  considered  as 
having  agreed  to  pay  over  the  moneys  on  re- 
ceiving them,  the  contract  is  but  executory, 
and  the  action  should  have  been  brought 
against  both.  At  the  utmost,  the  plaintiff  had 
but  jus  ad  rem. 

*I  admit  that  a  man  may  bind  him-  [*641 
self  to  pay  over  moneys  to  be  recovered  even 
for  a  personal  tort.  He  cannot  PUSH  them  by 
assignment  eo  nomine,  but  he  may  bind  himself 
by  promise  to  pay  them  when  received  by  him, 
People  v.  Tioga  V.  P.,  19  Wend.,  73,  and  cases 
there  cited.  I  agree  that  a  man  may  contract 
to  sell  lands  or  goods  yet  to  be  purchased  by 
him  in  market.  Hibblewhite  v.  ATMorine,  5 
Mees.  &  W. ,  462,  overruling  Bryan  v.  Lewis,  1 
Ry.  &  M.  N.  P.,  386.  But  I  deny  that  a  man 
may  traffic  even  to  that  extent  in  the  charity  of 
his  neighbors,  or  the  prospective  bounty  of  his 
government.  It  is  enough  to  suy  here  that  no- 
such  thing  was  attempted;  at  least  no  intent  of 
that  kind  is  apparent  on  the  face  of  this  con- 
tract. But  suppose  it  otherwise.  A  contract 
in  prcesenti  to  sell  goods  of  which  the  vendor  is 
not  owner  at  the  time,  and  has  no  other  means 
of  obtaining  but  by  going  into  the  market  and 
purchasing  them,  has  been  holden  void  as  a 
wager,  and  contrary  to  public  policy.  Bryan 
v.  Lewis,  ubi  supra.  That  has  been  overruled; 
and  the  contract  enforced,  not  as  a  sale,  but  as 
a  promise  to  deliver  the  goods  at  a  future  day. 
But  would  such  a  decision  have  been  overruled 
if  it  had  related  to  moneys  yet  to  be  received 
on  charity,  or  as  the  bounty  of  the  government? 
A  man's  house  and  goods  are  lost  by  fire;  can 
he  trade  in  the  proceeds  of  his  misfortune? 
Or,  to  put  the  case  in  the  words  of  Sir  Thomas 
Plumer:  "  If  a  partnership  sustained  an  acci- 
dental loss  by  fire,  and  an  individual  were  to 
make  a  donation  to  two  of  the  partners, in  com- 
pensation of  their  loss,  would  that  be  partner- 
ship properly  ?"  2  Swanst..  571.  To  follow 
the  hypothesis  into  the  consequences  contend- 
ed for  here,  suppose  the  firm  had  made  an  as- 
signment of  their  effects  ;  could  the  assignees 
claim  it  ?  The  supposition  would  be  scamhil- 
ous,  even  if  the  assignment  had  stipulated  for 
such  a  consequence.  What  rule  or  what  case 

(a)  As  to  the  aasignability  of  pay  and  pensions  ac- 
cruing: under  grants  from  govermcnt,  see  Law  Mag- 
azine. London,  Vol.  26,  p.  £50,  et  »eq.  See,  also. 
Browning  v.  Bettis,  8  Paige.  5«8,  where  it  was  held 
that  the  salary  or  compensation  of  a  public  officer, 
to  become  due  at  a  future  time  for  services  yet  to 
be  completed,  could  not  be  reached  by  a  creditor's  • 
bill  in  chancery. 
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ever  extended  the  doctrine  of  assignment  to 
matters  of  imperfect  obligation,  or,  above  all, 
sanctioned  a  traffic  in  the  charities  of  life — 
begging  for  the  benefit  of  assignees  ?  The  im- 
policy and  wickedness  of  such  a  thing  is  a  suf- 
642*]  flcient  *answer.  If  community  have 
been  plundered  by  such  bargains,  the  law  has 
not  yet  lent  itself  to  aid  the  conspiracy.  To 
authorize  similar  practices  upon  the  govern- 
ment, would  be,  if  possible,  still  more  scandal- 
ous. I  have  heard,  to  be  sure,  that  contractors 
considered  themselves  as  holding  a  sort  of  prop- 
erty in  these  extra  allowances,  from  the  facil- 
ities of  obtaining  them  on  the  faith  of  united 
representations.  That,  however,  does  not 
change  their  legal  character  from  mere  naked 
donations.  Allowing  them  to  be  made  a  sub- 
ject of  trade,  therefore,  is  equally  objection- 
able on  considerations  applicable  to  private 
charity,  but  more  so,  as  multiplying  individu- 
als who  may  have  an  interest  in  deceiving  the 
public  agents. 

Independently,  however,  of  public  policy,  I 
am  of  opinion  that  a  simple  expectancy  in 
which  the  assignor  has  no  interest,  and  which 
is  unpurchasable,  can  neither  be  assigned,  nor 
would  a  contract  for  future  assignment  be 
valid.  A  mare  jus  precarium,  a  right  resting  in 
courtesy,  is  no  more  a  matter  of  bargain  than 
the  virtue  from  which  it  emanates. 

It  is  not  necessary  to  go  so  far  in  order  to  see 
that  this  case  is  with  the  defendant.  It  is 
enough  to  see  that  the  subject  could  not  have 
passed  by  am  assignment  containing  words  of 
present  transfer,  even  to  the  defendant's  as- 
signees in  bankruptcy  or  under  the  insolvent 
act ;  Carleton  v.  Leig'hton,  3  Meriv. ,  667,  671  ; 
&  fortiori  by  an  assignment  which  could  in  no 
view  carry  anything  beyond  an  equitable  in- 
terest. 

In  any  view,  I  think  the  nonsuit  was  right  ; 
and  that  the  motion  for  a  new  trial  should  be 
denied. 

Bronson,  J. ,  concurred. 

Nelson,  Ch.  J.,  dissented. 

New  trial  denied. 

Reversed— 2  Denio,  224. 
Disapproved— 3  Trans.  Ap_p.,  292. 
Approved— 1  Hun,  424 ;  3  T.  &  C.,  591. 
Cited  in-  41  N.  Y..  374 ;  3  Keyes,  622  :  45  How.  Pr., 
401 ;  14  Abb.  N.  S.,  247. 


643*]  *GREENVAULT  v.  DAVIS. 

Covenants  —  Warranty  —  Quiet  Enjoyment  — 
Breach — Emotion,  Necessary — Such  Eviction 
Need  Not  Be  by  Process  of  Law —  Voluntary 
Surrender — Evidence — AdmissibilHy  of  Parol, 
to  Explain  Consideration  Clause  in  Deed — 
Parties. 


NOTE.— Covenant  for  quiet  enjoyment— Warranty 
—Breach— Eviction.  See  Vanderkarr  v.  Vander- 
karr,  11  Johns.,  122,  note-  See,  also,  in  connection 
with  the  above  case  of  Greenvault  v.  Davis,  Home 
Ins.  Co.  v.  Sherman,  46  N.  Y.,  370;  Cowdrey  v.  Coit 
44  N.Y.,  382;  S.  C.,  4  Am.  Rep..  690;  Stone  v.  Hooker 
9  Cow.,  154;  Moore  v.  Vail,  17  111.,  190:  McGary  v 
Hastings,  39  Cal.,  360:  S.  C.,  2  Am.  Rep.,  456;  Drew  v 
Towle,  10  Fost.,  537 ;  Payntell  v.  Spencer,  6  Pa.  St. 
254;  Hamilton  v.  Cutts.  4  Mass.,  350;  Sterling1  v 
Peet,  14  Conn.,  254 ;  Peck  v.  Hensley,  20  Tex.,  678  ; 
Thomas  v.  Stickle,  32  Iowa,  76 :  Russ  v.  Steele,  40 
Vt.,  315;  Murphey  v.  Price,  48  Mo.,  250;  Clark  v. 
Linneberger,  44  Ind.,  223;  Smith  v.  Shepard,  15 
Pick.,  147  ;  Calthorp  v.  Heyton,  2  Mod.,  54 ;  Hunt  v. 
Danvers,  T.  Rayin.,  370. 

HILL  4. 


In  order  to  maintain  an  action  on  a  covenant  of 
warranty  or  for  quiet  enjoyment  in  a  deed  of  lands, 
a  lawful  eviction  in  some  form  must  be  shown. 

The  eviction,  however,  need  not  be  by  process  of 
law  ;  but  it  is  enough  that,  on  a  valid  claim  being- 
made  by  a  third  person  under  title  paramount,  the 
plaintiff  voluntarily  yielded  up  the  possession. 

Where  the  plaintiff  thus  surrenders  possession 
without  a  leg-al  contest,  he  assumes  the  burden  of 
proving-  that  the  person  entering  had  title  para- 
mount. 

As  a  general  rule,  the  consideration  clause  in  a 
deed  of  lands  is  open  to  explanation  by  parol  proof. 

But  in  an  action  on  a  covenant  of  warranty 
brought  by  one  to  whom  the  grantee  in  the  deed  had 
conveyed ;  held,  that  the  grantor  was  not  at  liberty 
to  show  the  consideration  paid  for  the  land  to  be  less 
than  the  sum  expressed  in  the  deed. 

Otherwise,  however,  had  the  action  been  between 
the  immediate  parties  to  the  deed.  Semble,  per  Nel- 
son, Ch.J.,  and  Cowen,  J". ;  Bronson,  J.,  contra. 

Citations— 2  Johns.,  1,  471 ;  5  Johns.,  120;  7  Johns., 
258 ;  11  Johns.,  122 ;  13  Johns..  236 ;  7  Wend.,  281 ;  9 
Wend.,  416;  Hob.,  12;  8  Cow.,  36;  1  R.  S.,  738,  sec. 
140 ;  2  Hill,  105 :  2  Wend.,  563,  n. ;  4  T.  R.,  617 ;  3 
Saund.,  181  b,  n.  10 ;  6  T.  R.,  458:  8  T.  R.,  278;  4  Mass.. 
349;  9  Cow.,  154;  16  Wend.,  460;  1  McCord,  514;  7 
Pick.,  533 ;  4  N.  H..  229 ;  8  Conn.,  304 ;  8  Wend.,  480: 
3  Hill,  221 ;  10  Wend.,  180 ;  Cowen  &  H.  Notes  to  Phil. 
Bv.,  p.  1441. 

COVENANT,  tried  at  the  Niagara  Circuit,  in 
vJ  September,  1841,  before  Dayton,  C.  Judge. 
The  action  was  on  a  covenant  of  warranty  con- 
tained in  a  deed  of  certain  lands,  dated  April 
5,  1836,  executed  by  the  defendant  to  one  Dan- 
iel Price.  The  declaration  stated  that  the  de- 
fendant, in  consideration  of  $500  to  him  paid, 
conveyed  to  Price  in  fee,  with  covenant,  etc.  ; 
that  Price  entered  and  was  possessed  and,  be- 
ing seised,  he,  June  6,  1836,  in  consideration 
of  $500,  conveyed  the  property  to  the  plaintiff 
in  fee,  who  entered,  etc.  It  was  then  averred 
that,  before  the  defendant  conveyed  to  Price, 
the  land  was  incumbered  by  a  mortgage  to  one 
Lewis  Blodget,  which  had  been  given  by  David 
Eddy  while  he  was  seised  of  the  land  ;  that 
after  default  in  paying  the  mortgage  debt,  the 
land  was  sold  to  Blodget  October  26,  1839,  by 
virtue  of  the  power  of  sale  contained  in  the 
mortgage;  and  that  Blodget  thereupon  entered 
and  took  possession  of  the  land,  and  expelled 
and  dispossessed  the  plaintiff.  The  defendant 
pleaded  :  1.  Non  est  factum  ;  and  2.  That 
Blodget  did  not  enter  and  expel  the  plaintiff, 
concluding  to  the  country. 

On  the  trial,  the  defendant's  deed  to  Price 
was  proved  and  *given  in  evidence.and  [*644 
Blodget  testified  lhat  after  he  purchased  on  the 
foreclosure  of  the  mortgage,  and  April  1, 1840, 
he  put  one  John  Gill  in  possession  of  the  land 
as  his  tenant,  and  that  Gill  was  still  in  posses- 
sion and  paid  rent  to  the  witness.  The  defend- 
ant moved  for  a  nonsuit,  on  the  ground  that 
no  eviction  had  been  proved.  The  motion  was 
denied,  and  the  defendant  excepted.  The  de- 
fendant then  offered  to  prove  that  the  consid- 
eration money  paid  by  Price  (the  plaintiff's 
grantor)  to  the  defendant,  was  less  than  the 
amount  expressed  in  the  deed.  The  judge  ex- 
cluded the  evidence,  and  the  defendant  except- 
ed. Verdict  in  favor  of  the  plaintiff  for  the 
consideration  money  expressed  in  the  deed, 
with  interest.  The  defendant  now  moved  for 
a  new  trial  on  a  bill  of  exceptions. 

Mr.  S.  Stevens,  for  defendant. 

Meosrs.  H.  R.  Selden  and  E.  J.  Chase, 
for  plaintiff. 

By  the  Court,  Bronson,  J.  As  the  prem- 
ises were  at  the  time  unoccupied,  the  defend- 
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ant's  deed  of  bargain  and  sale  to  Price  carried  i 
the  legal  seisin  ofthe  land, which  subsequently  j 
passed  by  the  deed  of  Price  to  the  plaintiff. 
And  besides,  the  pleadings  admit  that  the  two 
grantees  respectively  entered  and  were  seised  | 
of  the  land.  The  only  question  Is  upon  the 
ouster  of  the  plaintiff.  Blodget  having  a  par- 
amount title,  entered  and  put  Gill  in  possession 
as  his  tenant,  who  still  holds  the  land.  Was 
that  such  an  eviction  as  would  give  the  plaint- 
iff an  action  on  the  defendant's  covenant?  On 
an  express  covenant  of  warranty  or  for  quiet 
enjoyment  in  a  deed,  it  is  settled  that  there 
must  be  a  lawful  eviction  in  some  form  before 
an  action  can  be  maintained.  Waldron  v. 
McCarly,  3  Johns.,  471  ;  Kortz  v.  Carpenter,  5 
Johns.,  120  ;  Kent  v.  Welch,  7  Johns.,  258  ; 
Vanderkarr  v.  Vanderkarr,  11  Johns.,  122  ; 
KeiT  v.  Shaw,  13  Johns.,  236  ;  Webb  v.  Alex- 
ander, 7  Wend.,  281 ;  and  see,  Rickert  v.  8ny- 
der,  9  Wend.,  416.  But  the  rule  is  otherwise 
on  the  covenant  implied  from  the  word  "  de- 
mise" in  a  lease  for  years,  and  the  lessee  may 
have  an  action  if  he  has  been  kept  out  of  pos- 
session by  one  having  a  title  superior  to  that  of 
O45*]  the  *lessor,  although  there  has  been  no 
eviction.  Holder  v.  Taylor,  Hob.,  12  ;  Oran- 
nis  v.  Clark,  8  Cow. ,  36.  But  as  covenants  can 
no  longer  be  implied  in  any  conveyance  of  real 
estate,  1  R.  8.,  738,  sec.  140,  the  distinction 
which  has  been  mentioned  between  cases  upon 
express  and  those  upon  implied  covenants  has 
ceased  to  be  of  any  importance  in  this  State. 

There  are  some  dicta  in  the  books  which  fa- 
vor the  opinion  that  there  must  be  an  eviction 
by  process  of  law,  but  I  have  met  with  no  case 
where  the  point  was  so  adjudged.  In  Oreenby 
v.  WUcocks,  2  Johns.,  1,  the  fact  was  men- 
tioned by  Spencer,  J.,  that  there  was  no  aver- 
ment in  the  declaration  of  an  eviction  by  proc- 
ess of  law:  but,  so  far  as  related  to  the  cove- 
nant of  warranty,  the  decision  turned  upon 
the  want  of  an  allegation  "that  the  ouster  was 
committed  by  any  person  having  right,  or  su- 
perior title."  Both  of  those  facts  should  have 
been  alleged.  Kelly  v.  Dutch  Church,  2  Hill, 
105.  In  Lansing  v.  Van  AUtyne,  2  Wend., 563, 
n.,  Savage,  Ch.  J.,  said  "that,  to  constitute  an 
eviction  by  a  stranger,  there  must  be  a  dis- 
turbance of  the  possession  under  a  paramount 
•title  by  process  of  law."  But  that  remark  was 
not  necessary  to  the  decision  of  the  cause.  It 
was  an  action  of  covenant  for  the  non-payment 
of  rent,  and  the  defendant  pleaded  in  bar  an 
eviction  from  three  eighths  of  the  premises  by 
a  stranger.  This  made  out  a  case  for  an  ap- 
portionment of  the  rent,  but  not  a  good  bar  to 
the  whole  action;  and  that  was  the  point  de- 
cided. And  besides,  the  pleas  stated  an  evic- 
tion by  due  process  of  law,  to  wit,  by  a  judg- 
ment and  writ  of  habere  facias  possessionem  in 
ejectment.  It  is  evident,  therefore,  that  the 
question  under  consideration  did  not  arise  in 
that  case.  There  are  some  other  cases  where  an 
expulsion  by'  legal  process  is  mentioned,  (a) 
and  some  of  the  precedents  in  pleading  are  that 
way,  but  the  point  seems  never  to  have  been 
adjudged. 

Upon  principle,  I  can  see  no  reason  for  re- 
quiring an  eviction  by  legal  process.  When- 
ever the  grantee  is  ousted  of  the  possession  by 

(a)  See  the  dictum  of  Walworth,  Chancellor,  to 
that  effect  in  Hunt  v.  Amidon,  ante,  345.  348. 
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*one  having  a  lawful  right  to  the  prop  [*64O 
erty,  paramount  to  the  title  of  the  grantor,  the 
covenants  of  warranty  and  for  quiel  enjoy- 
ment are  broken,  and  the  grantee  may  Hue.  In 
Foster  v.  Pierson,  4  T.  R,  617,  the  declaration 
was  upon  the  covenant  for  quiet  enjoyment  in 
a  lease,  and  it  was  alleged  for  breach  that  a 
third  person,  having  lawful  right,  etc.,  entered 
and  expelled  the  plaintiff.  The  defendant  de- 
murred on  the  ground,  among  others,  that  the 
declaration  did  not  show  an  eviction  "by  or  in 
pursuance  of  or  under  any  legal  process  of 
law;"  but  that  point  was  abandoned  on  the  ar- 
gument, and  judgment  was  rendered  for  the 
plaintiff.  See,  also,  2  Saund.,181  b,  n.  10;  Lud- 
wett  v.  Newman,  6  T.  R.,  458;  Hodgson  v.  B. 
I.  Co.,  8  T.  R.,  278.  In  Hamilton  v.  Cutts,  4 
Mass., 349,  the  grantee  voluntarily  surrendered 
the  possession  to  the  rightful  owner  without 
suit,  and  this  was  held  a  sufficient  ouster  to 
entitle  him  to  an  action  on  the  covenant  of 
warranty.  That  decision  was  approved  by  this 
court  in  Stone  v.  Hooker,  9  Cow.,  154.  When 
the  grantee  surrenders,  or  suffers  the  posses- 
sion to  pass  from  him  without  a  legal  contest, 
he  takes  upon  himself  the  burden  of  showing 
that  the  person  who  entered  had  a  title  para- 
mount to  that  of  his  grantor.  But  there  is  no 
reason  why  such  surrender.without  the  trouble 
and  expense  of  a  law  suit,  should  deprive  him 
of  a  remedy  on  the  covenant.  The  grantor  is 
not  injured  by  such  an  amicable  ouster.  On 
the  contrary,  it  is  a  benefit  to  him;  for  he  thus 
saves  the  expenses  of  an  action  against  the 
grantee  to  recover  the  possession. 

It  may  be  inferred  in  this  case  that  the  prem- 
ises were  unoccupied;  but  the  legal  seisin  was 
in  the  plaintiff.  Blodget  then  entered  and  still 
holds  the  land  by  virtue  of  his  paramount  ti- 
tle. This  was  an  ouster  or  disseisin  of  the 
plaintiff,  and  he  is  well  entitled  to  an  action 
on  the  defendant's  covenant. 

Was  the  defendant  at  liberty  to  show  that 
the  consideration  paid  for  the  land  by  Price 
was  less  than  the  sum  expressed  in  the  deed  ? 
I  think  not.  That  the  consideration  clause  in 
a  deed  is,  as  a  general  rule,  open  to  explana- 
tion by  parol  proof,  *hasbeen  fully  set-[*(J47 
tied  in  this  and  most  of  the  other  States.  The 
cases  on  this  subject  were  elaborately  reviewed 
in  M'Crea  v.  Purmort,  16  Wend..  460.  (See, 
Cowen  &  H.,  Notes  to  Phil.  Ev.,p.  1441.fi:  seq.) 
But  there  are  exceptions  to  the  general  rule, 
and  this  case  is,  I  think,  among  the  number. 

In  Oarrett  v.  Stuart,  1  McCord,  514,  John- 
son, J.,  said  he  was  inclined  to  the  conclusion 
that  evidence  might  be  received  to  show  that 
the  consideration  was  either  greater  or  less  than 
that  expressed  in  the  deed;  and  a  similar  re- 
mark was  made  by  Parker,  Ch.  J.,  in  Buliard 
v.  Briggs,  7  Pick.,  533.  But  the  point  decided 
in  those  cases  has  no  direct  bearing  upon  the 
question  now  before  us.  In  Morse  v.  Shattuck, 
4  N.  H.,  229,  the  action  was  upon  the  cove- 
nant of  seisin  in  a  deed  which  expressed  a  con- 
sideration of  $900,  and,  for  the  purpose  of  re 
ducing  the  damages,  the  defendant  was  al- 
lowed to  prove  that  the  consideration  actually 
paid  was  only  $100.  And  in  a  like  action  where 
the  consideration  expressed  in  the  deed  was 
only  $1,800,  the  plaintiff  was  allowed  to  en- 
hance the  damages  by  proving  that  the  con- 
sideration actually  paid  was  $2,800.  Belden  v.  . 
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Seymour,  8  Conn., 304.  This  was  held  by  three 
judges,  Bissell,  J.,  giving  no  opinion,  and  Hos- 
mer,  Gh.  J.,  dissenting.  There  is  one  view  of 
the  question  involved  in  these  two  cases — and 
I  have  met  with  no  other  decision  to  the  like 
-effect — which  was  not  noticed  by  either  of  the 
learned  courts;  but  which  is,  I  think,  entitled 
to  a  good  deal  of  weight.  Whatever  be  the 
price  actually  paid  for  the  land,  the  parties 
may  enter  into  such  stipulations  in  relation 
to  the  title  as  they  think  proper.  Cove- 
nants may  be  wholly  omitted,  or  they  may  be 
so  framed  as  to  entitle  the  grantee  to  recover 
either  more  or  less  than  he  paid,  in  case  he 
shall  be  evicted.  When  the  deed  contains  no 
covenant  but  that  of  seisin  or  general  war- 
ranty, the  consideration  is  not  inserted  as  a 
mere  matter  of  form,  nor  for  the  sole  purpose 
of  giving  effect  and  operation  to  the  deed;  but 
it  is  inserted  for  the  further  purpose  of  fixing 
648*]  the  amount  *of  damages  to  which  the 
grantee  will  be  entitled  in  case  he  is  evicted. 
Taking  the  consideration  clause  and  the  cove- 
nant together,  we  find  the  agreement  to  be, 
that,  in  case  the  title  fails,  the  grantor  will  pay 
and  the  grantee  receive  the  particular  sum 
specified  in  the  deed;  and  the  one  party  cannot 
be  required  to  pay  more,  nor  the  other  to  re- 
ceive less  than  that  sum,  without  a  palpable 
violation  of  the  contract.  At  least,  such  are 
my  present  impressions,  though  my  brethren 
are  inclined  to  a  different  conclusion.  But  it 
is  not  now  necessary  to  decide  the  question. 

In  both  of  the  cases  which  have  been  men- 
tioned, the  question  arose  between  the  original 
parties  to  the  contract.  The  grantee  sued  his 
immediate  grantor.  But  here  the  defendant's 
grantee  has  conveyed  to  the  plaintiff,  who  has 
been  evicted,  and  he  sues  as  assignee  on  a  cov- 
enant running  with  the  land.  And  whatever 
the  rule  might  be,  if  the  question  were  between 
the  original  parties  to  the  deed,  the  defendant 
is  not  at  liberty  to  set  up  this  defense  against 
the  plaintiff.  The  original  parties  knew  of 
course  what  was  the  true  consideration  for  the 
grant ;  but  it  is  not  so  with  third  persons. 
They  have  no  means  of  knowing  what  consid- 
eration was  paid  but  from  what  the  parties 
have  said  by  the  conveyance.  The  defendant 
covenanted  with  Price  and  his  assigns.  When 
he  inserted  the  consideration  and  covenant  in 
the  deed,  he  virtually  said  to  any  one  who 
might  afterwards  come  in  as  assignee,  that  he 
had  received  the  whole  $500,  and  would  stand 
bound  to  that  extent  that  the  title  should  not 
fail.  The  plaintiff  acted  upon  that  assurance 
and  parted  with  his  money,  and  the  defendant 
should  not  now  be  heard  to  gainsay  the  admis- 
sion. It  is  against  good  conscience  and  honest 
dealing  to  set  up  this  defense,  and  the  defend- 
ant is  estopped  from  doing  it.  Welland  Canal 
v.  Hathaway,  8  Wend.,  480;  Dezettv.  Odell,  3 
Hill,  221,  per  Bronson,  J.  This  point  was  virt- 
ually decided  in  Suydam  v.  Jones,  10  Wend., 
180.  In  that  case  the  plaintiff  sued  as  assignee 
on  the  covenants  of  warranty  and  for  quiet  en- 
joyment in  the  defendant's  deed  to  one  Sand- 
649*]  ford — *the  consideration  expressed  in 
the  deed  being  $2,500 — and  the  plaintiff  had 
been  evicted  by  virtue  of  a  mortgage  for 
$2, 000,  which  was  paramount  to  the  title  which 
the  defendant  conveyed.  The  defendant  plead- 
ed an  agreement  between  himself  and  Sand- 


ford  at  the  time  the  conveyance  was  executed, 
that  Sandford  should  pay  the  mortgage  as  a 
part  of  the  consideration  "money  for  the  land, 
and  that  the  covenants  in  the  deed  should  not 
be  considered  as  extending  to  the  mortgage. 
This  was  in  effect  saying  that  only  $500  of  the 
consideration  expressed  in  the  deed  had  in 
truth  been  paid,  and  the  plea  was  held  bad. 
Sutherland,  J.,  who  delivered  the  opinion  of 
the  court,  said:  "If  the  covenant  passes  to  the 
assignee  with  the  land,  it  cannot  be  affected 
by  the  equities  existing  between  the  original 
parties,  any  more  than  the  title  to  the  land  it- 
self." And  again;  "To  allow  a  secret  agreement 
in  opposition  to  the  plain  import  of  a  covenant 
running  with  the  land,  to  control  and  annul  it 
in  the  hands  of  a  bonafide  assignee,  would  be 
a  fraud  upon  such  assignee  which  the  law  will 
not  tolerate."  Although  the  plea  was  also 
thought  bad  upon  other  grounds,  I  see  no  rea- 
son for  questioning  the  principle  which  has 
just  been  stated. 

Many  titles  have  been  received   upon  the 
strength  of  covenants  running  with  the  land, 


immediate  parties  to  the  deed,  it  would  work 
the  grossest  injustice  to  allow  the  covenantor 
to  go  into  the  question  of  how  much  was  act- 
ually paid  for  the  land  when  the  title  has  failed 
in  the  hands  of  an  assignee. 
New  trial  denied. 

Covenant  of  warranty — Breach  of — Eviction—  Vol- 
untary surrender.  Explained— 54  Miss.,  460 ;  28  Am. 
Rep.,  368. 

Cited  in-5  Hill,  603:  3  Denio,217;  4  N.  Y.,275;  44 
N.  Y.,  392 ;  45  N.  Y.,  496 ;  65  N.  Y.,  505 ;  22  Am.  Rep., 
660 :  1  Lans.,  143 ;  8  Hun,  543 ;  23  Hun,  5 :  6  Barb.,168; 
15  Barb.,  363 ;  3  T.  &  C.,  304 :  1  Duer,  196  :  9  Bos.,  78; 
33  Cal.,  306 ;  39  Cal.,  365 ;  33  N.  J.  L.,  333 :  88  111.,  467 ; 
30  Am.  Rep.,  563. 

Voluntary  surrender—  Burden  of  proving  title  par- 
amount, in  case  of.  Cited  in— 26  N.  Y.,  233 :  45  N.  Y., 
496 ;  6  Barb.,  168;  20  Ind.,  91 ;  33  N.  J.  L..  333. 

Deed— Consideration  open  to  explanation  by  parol 
—Exception  to  rule.  Cited  in— 1  N.  Y.,  514 ;  53  Am. 
Dec..  377;  30  N.  Y.,  495  ;  14  Barb.,  83;  91  111..  121. 


*HERRICK  t>.  BORST  &  WARNICK.  [*65O 

Principal  and  Surety — Discharge  of  Surety — 
Neglect  of  Creditor  to  Prosecute — Insolvency  of 
Principal — New  Trial — Charge. 

Though  a  creditor  neglect  to  prosecute  for  his 
debt  after  being  notified  to  do  so  by  the  surety,  this 
will  not  discharge  the  surety  if  the  principal  was  in- 
solvent at  the  time. 

Otherwise,  if  the  principal  be  solvent  at  the  time, 
and  the  neglect  to  prosecute  is  followed  by  subse- 
quent insolvency  on  his  part.  Per  Cowen,  J. 

A  surety,  however,  in  order  to  avail  himself  of 
this  rule  at  law,  must  bring  his  case  strictly  within 
it.  Semble ;  per  Cowen,  J". 

The  cases  of  Pain  v.  Packard,  13  Johns.,  174,  and 
King  v.  Baldwin,  17  Id.,  384,  commented  on  and  dis- 
approved. Per  Cowen,  J. 

SembZe.that  the  principal  is  not  to  be  deemed  solv- 
ent at  the  time  of  the  notice  to  prosecute,  unless  he 
be  then  able  to  pay  all  his  debts  according  to  the 
ordinary  usage  of  trade.  Per  Cowen,  J. 


NOTE.— Principal  and  surety—  What,  in  general, 
will  discharge  surety.  For  a  full  discussion,  see  King 
v.  Baldwin,  17  Johns.,  384,  note;  Albany  Dutch 
Church  v.  Vedder,  14  Wend.,  165,  notes  cited. 

As  to  whether  surety  may  compel  creditor  to  sue 
principal,  see  Pain  v.  Packard,  13  Johns.,  174,  note, 
and  King  v.  Baldwin. 

The  contract  of  surety  is  strictly  construed.  See 
Walsh  v.  Bailie,  10  Johns.,  180,  note;  Ludlow  v. 


Simond,  2  Cai.  Cos.,  1,  note. 
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Where  the  circuit  judpe  charged  that  the  term 
"solvent,"  in  such  case,  mciini  tluit  tin;  principal 
was  able  to  pay  all  his  debts  from  his  own  means,  or 
that  his  property  was  so  situated  tluit  all  his  <|et>ts 
miKht  have  been  collected  out  of  it  by  lejral  process; 
held,  that  tin-  clmrjri1  was  sufliciciitly  favorable  to 
the  surety,  and  a  motion  for  a  new  trial  made  in  his 
behalf  was.  therefore,  denied. 

Held  further,  that  men-  probable  solvency  of  the 
prineipul  in  reference  to  the  debt  in  question,  at  the 
time  of  ff\\  -injr  notice  to  prosecute,  would  not  bring 
the  case  within  the  rule. 

The  meaning  of  the  terms  "solvent" and  "insolv- 
ent," as  applied  .;<>  various  other  cases,  discussed. 
Per  Cowen,  J. 

Citations-2  Bell.  Com.,  1«2:  4fi  Geo.  III.,  ch.  136, 
sec.  1 ;  1  Camp.,  492,  n. ;  1  Maule  &  S..  338, 350-366 :  3 
Dowl.  &  R.,  218:  Insrr.  Insolv.,  4,  Isted. :  13  Wend., 
377 ;  13  Johns.,  174 ;  2  Johns.  Ch.,  664 ;  1  Johns.  CMS., 
492 ;  10  Wend.,  1 62 ;  8  Wend.,  198 ;  15  Johns.,  433,  436 ; 
3  Wend.,  216;  McCull.  Com.  Die.  "Insolvent,"  "Bank- 
rupt:" John.  Die.  "Insolvency;"  17  Johns.. 384. 

A  SSUMPSIT,  tried  at  the  Montgomery  Cir- 
A  cuit  May  14,  1«40,  before  Willard,  C. 
Judge.  The  action  was  by  Herrick  against 
Warnick  and  Borst,  on  the  following  note  : 

'•PORT  JACKSON,  Nov.  9th.  1835. 
Four  months  after  date,  for  value  rec'd,  we 
or  either  of  us  promise  to  pay  to  Palmer  Row- 
land or  bearer,  eight  hundred  and  fifty  dollars, 
with  interest.  MARTIN  I.  BORST. 

GEORGE  WARNICK." 

The  defendants  pleaded  the  general  issue, 
and  gave  notice  of  special  matter.  On  the  trial, 
the  defense  relied  on  was  this  :  the  note  was 
given  for  money  lent  by  Rowland,  the  payee, 
to  Borst,  and  Warnick  signed  it  merely  as 
Borst's  surety.  In  the  fall  of  1837,  Warnick 
651*]  called  on  Rowland,  who*was  still  the 
holder  and  owner  of  the  note,  and  requested 
him  to  collect  it ;  adding,  that  he  (Warnick) 
could  not  consent  to  stand  any  longer  as  sure- 
ty upon  it.  Rowland  made  no  effort  to  collect 
the  note,  and,  September  12,  1839,  he  trans- 
ferred it  to  Herrick,  the  plaintiff.  Shortly 
after  the  transfer,  and  previous  to  the  com- 
mencement of  this  suit,  Borst  assigned  all  his 
property  for  the  benefit  of  creditors. 

There  was  no  doubt  that  Borst,  when  he 
made  this  assignment,  was  utterly  insolvent. 
The  question  was,  whether  he  had  become  in- 
solvent before  Warnick  requested  Rowland  to 
prosecute  the  note.  On  this  point  much  evi- 
dence was  adduced  by  the  respective  parties, 
tending  to  show  the  amount  Borst,  owed  in 
1837,  the  state  of  his  property,  the  value  of  it, 
etc. 

The  circuit  judge  charged  the  jury  that,  if 
Borst  was  insolvent  when  the  request  to  prose 
cute  was  made  in  1837,  then  the  defense  had 
failed  ;  but  if  he  was  solvent  at  that  time,  and 
had  since  become  insolvent,  the  plaintiff  could 
not  recover.  The  judge  further  charged  that, 
"the  term  'solvent.'  in  law,  meant  that  a  man 
was  able  to  pay  all  his  debts  from  his  own 
means,  or  that  his  property  was  in  such  a  sit- 
uation that  all  his  debts  might  be  collected  out 
of  it  by  legal  process."  The  defendants'  coun- 
sel excepted.and  requested  the  judge  to  charge 
that,  should  the  jury  find  Borst  to  have  been 
in  such  a  situation,  when  the  notice  to  prose- 
cute was  given,  that  the  note  might  and  would, 
in  all  probability,  have  been  collected  by  due 
course  of  law  out  of  his  property,  Warnick 
was  not  liable.  The  judge  refused  so  to  charge, 
and  the  defendants'  counsel  again  excepted. 
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Verdict  in  favor  of  the  plaintiff  for  1814.95, 
the  balance  due  upon  the  note.     The  defend 
ants  now  moved  for  a  new  trial  on  a  bill  of  ex- 
ceptions. 

Mr.  A.  C.  Paige,  for  the  defendants,  in- 
sisted that  the  circuit  judge  erred  in  chnrping 
the  jury  as  he  did,  and  in  refusing  to  <•!. 
as  requested.  He  cited  and  commented  on 
King  v.  Baldwin,  17  Johns., 884;  Pain  v.  Pack- 
ard, 13  Id.,  174  :  People  v.  Janten,  7  Id.. 
Rnggle»  v.  Holden,  3  Wend.,  *216 ;  [*«52 
Peel  v.  Tatlock,  i  Bos.  &  P..  419  ;  Speiglemyer 
v.  Crawford,  6  Paige,  254,  260;  Fulton  v.  Mat- 
iliew*,  15  Johns.,  433,434;  The Manchenter  Iron 
Man.  Co.  v.  Sweeting,  10  Wend.,  162;  Huffman 
v.  Hulbert,  13  Id.,  377,  378;  Theluston  v.  ,W///. 

2  Wh.,896  ;   U.  8.  v.  Hooe,  3  Or. ,78,  91;  Prince 
v.  Barllett,  Sid.,  431. 

Meazra.  D.  Wright  and  N.  Hill,  Jr.,  for 
the  plaintiff,  reviewed  the  cases  referred  to 
by  the  defendants'  counsel,  and  cited  the  fol- 
lowing additional  authorities  :  Shone  v.  Liimx, 

3  Dowl.  &  R.,  218;  Baity  v.  Schofield,  1  Maule 
&  S.,  338  ;  Warnerv.  Beardsley,  8  Wend.,  194; 
2  Stark.  Ev.,  777,  n.  1,  6th  Am.  ed.,  and  cases 
there  cited  ;  People  v.  Russell,  4  Wend. ,  570  ; 
Ingr.  Insolv.,  9,  last  ed. 

By  the  Court,  Cowen,  J.  The  first  excep- 
tion was  to  the  definition  of  the  term  "solven- 
cy." The  judge  charged  "that  the  term  'solv- 
ent,' in  law,  meant  that  a  man  was  able  to 
pay  all  his  debts  from  his  own  means,  or  that 
his  property  was  in  such  a  situation  that  all  his 
debts  might  be  collected  out  of  it  by  legal  proc- 
ess." He  was  requested  to  charge  that,  should 
the  jury  find  Borst  to  have  been  in  such  a  sit- 
uation, when  the  notice  to  prosecute  was  given, 
that  the  note  might  and  would, in  all  probabil- 
ity, have  been  collected  by  due  course  of  law 
out  of  his  property,  the  surety  was  not  liable. 
The  refusal  so  to  charge  is  the  object  of  the 
second  exception. 

The  meaning  of  the  word  "solvency,"  is  usu- 
ally tested  by  its  opposite,  "insolvency."  Sup- 
pose a  man  unable  to  pay  all  his  debts  from 
his  own  means,  or  that  all  his  debts  cannot  be 
collected  out  of  those  means  by  legal  process  ; 
is  there  any  doubt  that  in  the  general  sense  of 
the  word  he  is  insolvent  ?  Debts  are  paid  with 
property  ;  and  "in  one  sense,"  says  Mr.  Bell, 
by  which  he  no  doubt  intends  the  primary  and 
ordinary  sense,  "insolvency  is  the  inadequacy 
of  a  man's  funds  to  the  payment  of  his  debts." 
2  Bell,  Com.,  162.  Notice  of  insolvency,  by 
the  46  Geo.  III.,  ch.  185.  sec.  1,  avoids  trans- 
actions with  a  *bankrupt,  intermedi-  [*6o& 
ate  a  secret  act  of  bankruptcy,  and  the  com- 
mission issuing.  This,  says  Ld.  Elleuboroiigh, 
means  the  bankrupt's  general  inability  to  an- 
swer his  engagements.  Anonymous,  1  Camp., 
492,  n.  Other  cases  are  satisfied  with  yet  !os, 
viz.  :  "when  he  is  uot  in  a  condition  to  }>;iv  hi- 
debts  in  the  ordinary  course  as  persons  c:in  y 
ing  on  trade  usually  do."  Bayly  v.  Sqfufleld,  1 
Maule  &  S.,338  ;  Shone  v.  Luca*$  Dowl!  &  R.. 
218.  The  first  of  these  definitions  is  most  favor- 
able for  the  defendant;  and  I  apprehend  the 
charge  of  the  circuit  judge,  viz.:  that  a  man's 
inability  to  pay  his  debts  by  his  own  imans 
i  amounts  to  insolvency, will  not  be  found  mate- 
',  rially  variant.  It  is  certainly  possible  thai  a  nnin 
i  in  such  a  condition,  if  pursued  by  nn  artinn, 
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may  be  made  effectually  responsible,  though 
the  event  would  not  be  very  probable  ;  at  least 
not  for  the  whole  debt.  Enjoying  an  unquali- 
fied exemption  from  imprisonment,  having  a 
right,  and  it  being  his  duty,  to  distribute  his 
property  pro  rata  among  his  creditors,  and  la- 
boring under  the  temptation  to  cover  it  up  for 
the  benefit  of  himself  or  his  family,  the  ulti- 
mate collection  could  seldom  be  regarded  as 
more  than  possible.  The  question  to  be  decid- 
ed is,  whether  under  our  rule  for  the  protec- 
tion of  sureties  a  jury  should  be  allowed  to 
speculate  on  the  event,  and  bar  the  creditor 
accordingly  as  they*  may  guess  that  the  suit 
against  the  principal  would  have  been  success- 
ful or  not.  I  understand  the  rule  to  be,  not 
that  the  jury  can  appraise  the  possibility;  and 
relieve  the  surety  in  proportion  to  the  value 
of  the  chance;  but  that  if  the  principal  was 
solvent  when  the  notice  was  given, and  the  neg- 
lect to  sue  be  followed  by  subsequent  insolv- 
ency, the  whole  action  is  barred.  The  result 
is  the  same  as  if  the  creditor  had  given  time 
to  the  principal  debtor  by  positive  contract. 
The  latter  is  sufficiently  severe,  but  it  proceeds 
on  a  logic  peculiar  to  itself.  The  remedy  of 
the  surety  is  suspended.  He  cannot  pay  the 
debt  and  sue  his  principal ;  or  rather  perhaps 
a  new  obligation  has  been  fabricated  to  which 
he  never  assented.  Neither  has  any  applica- 
tion to  the  mere  delay  of  the  creditor.  The 
654*]  surety  may  himself  pay  the  debt,  *and 
sue  instantly,  with  all  the  chance  which  he 
complains  that  the  creditor  has  neglected.  In 
the  event  of  a  loss,  hjs  own  neglect  is  as  much 
the  cause  as  that  of  the  creditor.  On  the  clear- 
est solvency  and  greatest  neglect  of  the  credi- 
tor, therefore,  the  surety  comes  with  very 
slight  pretensions  inforo  conscientia. 

Take  the  alternative  in  the  charge,  that  a 
man  is  to  be  considered  as  insolvent  when  his 
debts  cannot  be  collected  out  of  his  property 
by  legal  process.  This  is  the  common  case  of 
which  a  man  says:  "  I  can  pay  all  my  debts  if 
my  creditors  will  let  me  alone."  Is  that  solv- 
ency? His  creditors  probably  will  not  let  him 
alone;  or  if  they  will,  has  he  that  general  ability 
to  pay  of  which  we  have  been  speaking?  It 
depends  on  the  forbearance  of  his  creditors 
whether  he  shall  go  through.  Such  a  man  Mr. 
Bell  considers  as  more  particularly  insolvent. 
The  case  he  puts  is,  of  a  man  who  cannot  pro- 
ceed without  some  general  arrangement  with 
his  creditors,  some  indulgence  given  in  point 
of  time,  some  consent  that  his  payments  shall 
be  made  in  small  portions.  "A.  person  in  this 
state,"  says  he,"  is  truly  insolvent;  and  it  does 
not  follow  that  he  is  not  insolvent  because  in 
the  end  his  affairs  may  come  round  and  he  may 
ultimately  have  a  surplus  on  winding  them 
up."  2  Bell,  Com.,  162.  If  his  funds  be  not 
sufficient  to  meet  collections  by  process,  it  fol- 
lows that  he  cannot  go  on  without  the  arrange- 
ment of  which  Mr.  Bell  speaks.  This  may 
be  either  negative  or  positive,  tacit  or  express; 
the  status  of  the  debtor  is  effectually  the  same 
in  either  case. 

The  definitions  of  insolvency  cited  to  us  from 
Cranch  and  Wheaton  have  no  application. 
They  were  founded  on  the  words  or  object  of 
the  statute  declaring  that  the  U.  S.  shall,  as  a 
creditor,  have  preference  in  case  of  its  debtor's 
insolvency.  This  was  held  to  mean  a  state  of 
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legal  insolvency,  by  which  the  debtor  had 
parted  with  the  control  of  his  whole  means. 
Ingr.  Insolv.,  4,  1st  ed.  The  word  often  va- 
ries in  signification  according  to  the  several  oc- 
casions of  inquiring  into  it.  Sometimes  an 
estate  is  declared  forfeitable  by  insolvency. 
*The  object  here  is  different  from  that  [*655 
of  the  rule  which  authorizes  the  vendor  to  stop 
goods  in  transitu  because  the  vendee  is  insolv- 
ent, and  the  definition  of  the  word  would  vary 
accordingly.  The  insolvency  which  entitles 
you  to  discontinue  an  action  without  costs, 
must  be  technical.  Yet  no  one  would  think  of 
insisting  that  a  man  is  to  be  deemed  solvent 
until  he  comes  to  this,  within  the  principle  on 
which  the  surety  may  require  a  prosecution  to 
be  instituted.  The  question  here  is,  whether 
the  chance  of  collecting  be  equal  in  value  to 
the  debt.  I  say  so,  because  the  creditor 
forfeits  the  whole  debt  as  the  penalty  of  his 
neglect.  The  loss  cannot  be  apportioned.  His 
demand  was  valid  as  against  the  surety;  and  I 
can  conceive  of  no  reason  for  his  losing  the 
whole,  because  of  his  neglect  to  prosecute  an- 
other who  was  in  fact  good  for  little  or  noth- 
ing. The  punishment  is  out  of  all  proportion 
to  the  delinquency. 

The  charge  proposed,  viz. :  that  the  note 
might  and  would,  in  all  probability,  have  been 
collected,  is  narrowing  the  case  down  to  a 
probable  solvency  in  respect  to  the  particular 
debt;  and,  in  terms,  making  the  probability 
equal  to  moral  certainty.  If  the  jury  had  the 
right  to  graduate  the  value  of  the  insolvent's  pa- 
per, and  deduct  or  recoup  the  amount,  there 
would  be  a  show  of  propriety  in  the  request. 
The  poorest  note  may  be  considered  worth  some- 
thing. But  they  had  no-discretion;  at  any  rate, 
the  request  to  charge  left  them  none.  It  was  a 
request  to  say  that  the  loss  of  the  probability, 
to  be  judged  of  by  the  fact  that  the  man  had,  by 
successfully  struggling,  kept  his  head  above 
water,  should  bar  the  whole  action. 

The  view  taken  of  the  question  in  Huffman 
v.  Hulbert,  13  Wend.,  377,  the  only  case  in  this 
court  where  the  kind  or  degree  of  insolvency 
on  which  the  surety  is  to  be  discharged  has 
been  noticed,  is  not  inconsistent  with  the  direc- 
tion given  at  the  circuit.  Mr.  J.  Nelson  there 
said,  the  rule  is  founded  on  the  assumption 
that  the  debt  is  clearly  collectible  by  suit;  and 
upon  this  ground  only  can  the  rule  be  defend- 
ed. Again,  he  says,  there  must  be  something 
more  than  an  ability  to  pay  at  the  option  of  the 
debtor.  Among  other  reasons  he  mentions  the 
*surety  having  a  remedy  of  his  own  by  [*656 
payment  and  suit,  a  reason  which,  as  I  men- 
tioned would,  in  other  cases,  deprive  the  party 
complaining  of  all  claim;  for  in  no  other  case 
that  I  am  aware  of  can  he  demand  compensa- 
tion or  raise  a  defense  grounded  on  his  own 
neglect.  What  principle  such  a  defense  should 
ever  have  found  to  stand  upon  in  any  court,  it 
is  difficult  to  see.  It  introduces  a  new  term 
into  the  creditor's  contract.  It  came  into  this 
court  without  precedent,  Pain  v.  Packard,  13 
Johns..  174,  was  afterwards  repudiated  even 
by  the  Court  of  Chancery,  King  v.  Baldwin,  2 
Johns.  Ch.,  554,  as  it  always  has  been  both  at 
law  and  equity  in  England  ;  but  was  restored 
on  a  tie  in  the  Court  of  Errors,  turned  by  the 
casting  vote  of  a  layman.  King  v.  Baldwin,  17 
Johns.,  384.  Platt,  </.,  and  Yates,  J.,  took  that 
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occasion  to  acknowledge  they  had  erred  In  Pain 
v.  Packard,  as  Senator  Van  Vechten  showed 
most  conclusively  that  the  whole  court  had 
done.  The  decision  was  obviously  erroneous 
in  another  respect,  as  was  also  shown  by  that 
learned  senator.  It  overruled  a  previous  de- 
cision of  the  same  court  in  Le  &uen  v.  Oouver- 
neur,  1  Johns.  Cas. ,  492,  on  the  question  of  res 
judicata;  necessarily  so,  unless  it  be  conceded 
that  the  defense  belongs  exclusively  to  equity. 
I  do  not  deny  that  the  error  has  become  invet- 
erate; though  it  has  never  been  treated  with 
much  favor.  •  A  dictum  was  referred  to  on  the 
argument,  in  Manchester  Iron  Mfg.  Co.  v.  Sweet- 
ing, 10  Wend.,  162,  that  the  refusal  to  sue  is 
tantamount  to  an  agreement  not  to  prosecute 
the  surety.  The  remark  meant,  however,  no 
more  than  that  such  a  neglect  as  amounts  to  a 
defense  is  like  the  agreement  not  to  sue  in  re- 
spect to  being  receivable  under  the  general 
issue.  The  judge  was  speaking  to  the  ques- 
tion whether  the  defense  should  not  have  been 
specially  pleaded  as  it  was  in  Pain  v.  Pack- 
ard. On  the  other  hand,  it  has  often  been 
said  that  the  defense  should  not  be  encour- 
aged, but  rather  discountenanced;  and  several 
decisions  will  be  found  to  have  proceeded  on 
this  ground.  Warner  v.Beardsley,  8  Wend., 198; 
Fulton  v.  Matthew8,\5  Johns.,  433,  436;  Ruggles 
v.  Holden,  3  Wend.,  216.  In  Warner  v.Beards- 
657*]  ley,  *  Chancellor  Walworth  says,  the 
principal  must  be  solvent  when  the  request  is 
made,  and  there  must  be  delay  without  reason- 
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able  excuse  till  insolvency  ensues.  Even  if  we 
are  bound  to  receive  the  defense  at  all,  which 
he  seems  to  doubt  on  reviewing  the  history  of 
King  v.  Baldwin,  he  expressed  a  decided  re- 
pugnance to  enlarging  the  operation  of  the  rule. 
Were  it  necessary,  we  ought  I  think  to  say, 
that  the  principal  shall  not  be  deemed  solvent 
so  long  as  he  comes  within  another  definition 
which  I  cited  viz. :  if  he  be  unable  to  pay  his 
debts  according  to  the  ordinary  usage  of  trade. 
See  M'Culloch.Com.  Die., "Insolvent,"  "Bank- 
rupt;" 2  Bell,  Com.,  162;  1  Maule  &  S.,  350, 
353-355;  3  Dowl.  &  R. ,  218.  Of  a  man  who  is 
able  thus  to  pay,  it  may  iff  general  be  said  that 
a  suit,  if  not  a  pressing  letter,  would  fetch  the 
money  ;  and  that  a  neglect  till  the  decline  of 
his  affairs  supervened  would  work  a  loss  to  his 
surety  equal  to  the  debt.  It  is  not  necessary, 
however,  in  the  case  before  us,  to  go  so  far. 
The  judge's  charge  put  the  case  on  the  ordi- 
nary and  more  obvious  meaning  of  the  word. 
Johns.  Die.,  Insolvency;  Ingr.  Insolv.,  4,  1st 
ed.  We  think  he  was  right. 
New  trial  denied. 

"Solvency"  and  "insolvency"— Definitions  of.  Cited 
in— 15  N.  Y.,  141. 200  ;  43N.Y..  75;  25  Hun,  170;  15 
How.  Pr.,  451 ;  32  How.  Pr..  240 :  4  Rob.,  434 ;  8  Daly. 
274 ;  3  Bk.  Reg.,  5,  95,  99 ;  Deady,  563. 

Surety— Request  to  collect  debt  from  principal— Dte- 
charoe  of.  Cited  in— 25  N.  Y.,  556;  44  N.  Y..  457  ;  45 
N.Y.,330;  6  Am.  Rep.. 94;  58N.Y..547;  17  Am.Rep., 
284 ;  67  N.  Y..  99 ;  25  Hun,  45, 168 ;  45  Barb..  216.  217  ; 
56  How.  Pr.,  443 ;  57  How.  Pr.,  506 :  42  Super.,  256 ;  44 
Super..  184 ;  4  Redf .,  74 ;  24  Cal.,  164 ;  18  Minn.,  515. 

Also  cited  in-2  Barb.,  55. 
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debt;  whether  one  thus  receiving  it  is  a 
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etc.  ; 

Limitation  of  liability  by  express  contract; 
mere  notice,  insufficient. 
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Sherwood  v.  Vandenburgh,          367 

ESCROW. 
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Bond  signed  by  sureties  only  ;  whether  they 
are  bound. 
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Gillett  v.  Stanley,  74 

Church  pews. 

Shaw  v.  Beveridge,  502 

Deeds  ;  delivery  of  ;  escrow  ;  relation. 

Tooley  v.  Dibble,  482 

Deed  of  bargain  and  sale  ;  money  consider- 
ation necessary. 

Goodell  v.  Pierce,  488 

Omission  of  seal. 

Barker  v.  Bradley,  461 

RELEASE. 

Joint  debtors  ;  release  of  one. 
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RIPARIAN  RIGHTS. 

See  REAL  PROPERTY. 

SALES. 

Distinction  between  sales  and  bailments ; 
Storage  of  grain  in  elevators. 

Goodyear  v.  Ogden,  759 

Conditional ;  title  does  not  pass  until  per- 
formance of  condition. 

Strong  v.  Taylor,  375 
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Delivery  to  carrier. 

Hague  ».  Porter,  548 

Delivery  of  excessive  quantity;  whether 
vendee  may  reject  all. 

Downer  v.  Thompson,  310 

Payment  and  delivery  as  mutual  conditions 
precedent. 

Conley  v.  Anderson,  212 

Possession  retained  by  vendor  ;  fraud. 

Hanford  v.  Artcher,  818 

Sale  and  delivery  procured  by  fraud  pass 
no  title  as  between  parties;  subsequent 
bona  fide  purchasers,  protected  ; 
Sale  of  stolen  goods  passes  no  title. 

Gary  v.  Hotailing,  140 

Fraudulent    representations    of   vendee; 
Remedy  of  vendor;  stoppage  in  transitu  ; 
How  long  right  of  continues; 
Transfer  of  bill  of  lading. 

Ash  v.  Putnam,  137 

Warranty  of  quality  ;  breach  ; 
Remedy  of  vendee  ;  when  he  may  rescind 

contract ; 
Classified  list  of  notes  cited. 

Voorhees  v.  Earl,  362 

SEAL. 

See  REAL  PROPERTY. 

What  constitutes. 

F.  &  M.  Bankv.  Haight,  661 

SHERIFF. 

Liability,  for  acts  of  deputy. 

Corning  v.  Southland,  681 

SLANDER  AND  LIBEL. 

Justification. 

Barthelemy  v.  People,  348 

Mitigation  of  damages ; 
Words  spoken  in  foreign  country. 

Lister  v.   Wright,  373 

Charge  of  perjury. 

Jacobs  v.  Fyler,  688 

Words  charging  indictable  offense,  action- 
able perse; 
General  citation  of  notes. 

Young  v.  Miller,  601 

STATUTE  OF  FRAUDS. 

See  BILLS,  NOTES  AND  CHECKS. 
Contracts  not  to  be  performed   within  a 
year. 

Lockwood  v.  Barnes,  538 

Promise  to  pay  debt  of  another  on  a  new 
and  original  consideration. 

Johnson  v.  Gilbert,  786 

STATUTE  OF  LIMITATIONS. 

Does  not  run  against  U.  S.  or  a  State  ;  how 
as  to  counties,  etc. 

U.  S.  v.  White,  284 

STATUTES. 

See  COMPUTATION  OP  TIME. 

Construction  of  ;  statutes  in  derogation  of 
the  rights  of  property  or  the  common  law, 
strictly  construed. 

Sharpe  v.  Speir,  749 


INDEX  TO  NOTES. 


Construction  of;  when  "may ''is  equivalent 
to  "must." 

Mayor  v.  Furze.  702 

Revision ;  change  of  phraseology. 

Tliei-iat  v.  llarl,  392 

Repeal ;  rights  and  remedies  ; 
Distinction  oetween  statutes  which  affect  the 
remedy  and  those  which  impair  the  obli- 
gation of  contracts. 

Butler  v.  Palmer,  146 

SUBROGATION. 

Ontario  Bank  v.  Walker,  257 

SUNDAY. 

See  BILLS,  NOTES  AND  CHECKS. 

TAXES. 

Distinction  between  tax  and  assessment ; 

Special  local  assessments  do  not  come  under 
general  constitutional  or  statutory  provis- 
ions affecting  taxation. 

Sharpe  v.  Speir,  749 

TIME. 

See  COMPUTATION  OF  TIME. 
TRESPASS. 

See  OFFICER. 


USURY. 

See,  generally. 

Rapdye  v.  Anderson, 
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Classified  list  of  notes  cited. 

Sizer  v.  Miller,  111 

Accommodation  paper; 
Bonaflde holders;  estoppel. 

Aeby  v.  Rapelye,  36 

Rights  of  third  parties. 

Dixv.  Van  Wyck,  440 

Sale  of  credit ;  whether  usurious. 

Ketchum  v.  Barber,  801 

New  securities. 

Seymour  v.  Strong,  812 

VENUE. 

Change  of;  generally. 

Huff  v.  Hull,  263 

Change  of,  to  secure  fair  trial. 

People  v.  Webb,  93 

VERDICT. 

See  NEW  TRIAL. 

WILLS. 

Codicil;  republic  at  ion  by; 
Void  or  revoked  devises  as  expressions  of 
intent. 

Van  Corttandt  v.  Kip,  236 

Services  in  expectation  of  legacy ; 
Legacy  presumed  in  satisfaction  of  debt. 

Eaton  v.  Benton,  469 

WITNESSES. 

Competency  of  parties  to  bills  and  notes. 

Beach  v.  Wise,  244 

HILL  1,  2,  3,  4. 
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HILL,  VOLUMES  1-4,  CONTAINED  IN  THIS  BOOK. 


X.  B.— Blackfaced  figures  indicate  the  page  of  this  book  on  which  the   volume  paging  referred  to 
is  found.  • 


ACCORD   AND    SATISFACTION. 

Where  debtor  by  misrepresentation  or  suppres- 
sion of  material  facts  in  reference  to  his  affairs,  in- 
duces creditor  to  take  note  of  third  person  for  a 
part  of  his  demand  in  full  payment  of  the  whole.the 
accord  and  satisfaction  is  void,  and  release  may  be 
set  aside  in  equity. 

Stafford  v.  Bacon,  1  Hill,  532,  216 

ACKNOWLEDGMENTS  and  PROOF 
OF  DEEDS,  etc. 

Certificate  of  probate  of  deed  should  show  ex- 
pressly that  the  person  who  testified  to  the  fact  of 
execution,  was  a  subscribing  witness ;  a  certificate 
that  witness  testified  that  grantor  duly  executed  the 
•deed,  is  insufficient,  unless  it  show  how  witness  came 
to  know  the  fact. 

Oillett  v.  Stanley,  1  Hill,  121,  74 

Tlie  usual  acknowledgment  in  deed  of  lands  of 
payment  of  the  consideration,  cannot  be  contradict- 
ed by  grantor  or  those  claiming  under  him,  for  pur- 
pose of  destroying  effect  or  operation  of  the  deed ; 
and  this  rule  applies  to  deed  by  feme  covert  executed 
in  forms  prescribed  by  law. 

Grout  v.  Townsend,  2  Hill.  554,  451 

Where  instrument  is  read  in  evidence  on  proof 
merely  of  the  handwriting  of  a  deceased  attesting 
witness,  the  adverse  party  may  give  evidence  of 
witness'  bad  character  at  time  of  attesting. 

Losee  v.  Losee,  2  Hill,  609,  47O 

Where  character  of  an  attesting  witness  to  an  in- 
strument, acknowledging  indebtedness  to  plaintiff 
for  services,  is  thoroughly  impeached,  circum- 
stances of  alleged  maker  having,  previous  to  the 
date,  declared  an  intention  to  reward  plaintiff,  held 
too  remote  unless  offered  in  aid  of  other  circum- 
stances. Idem.  470 

ACTIONS. 

See  PLEADINGS,  and  the  several  kinds  of  actions 
under  their  distinct  heads,  as  TRESPASS,  REPLEVIN, 
etc. 

Where,  on  motion  for  consolidation,  defense  on 
merits  is  sworn  to  in  each  suit,  but  nature  thereof  is 
not  disclosed,  motion  papers  must  show  that  same 
questions  are  to  be  litigated  in  both  actions. 

Wilkinson  v.  Johnson,  4  Hill,  46,  739 

Right  of  action  once  vested,  can  onlyjje  destroyed 
by  a  release  or  the  receipt  of  something  in  satisfac- 
tion. 

Allaire  v.  Whitney,  I  Hill,  484,  2OO 

Where  action  is  commenced  without  a  writ,  and 
copy  of  declaration  is  served  which  is  not  filed,  de- 
fendant may  move  to  set  aside  proceedings  without 
waiting  for  Judgment  by  default. 

Roth  v.  Way,  2  Hill,  385,  393 

Consolidation  of  action  on  note,  and  action  on  ac- 
count subsequently  accrued,  but  before  plea,  not 
ordered,  as  it  would  enable  defendant  to  plead  to 
entire  demand  without  affidavit  of  merits  and  thus 
improperly  delay  the  collection  of  the  notes. 

Pierce  v.  Lynn,  3  Hill,  450,  646 

Plaintiff  may  bring  action  on  Judgment,  although 
time  enough  has  not  elapsed  since  it  was  entered  to 
entitle  him  to  fl.fa.  thereon,  pursuant  to  Act  of  May 
14, 1840. 

Church  v.  Cole,  1  Hill,  645,  354 

Where  suit  is  commenced  in  local  court,  the  non- 
service  and  non-residence  within  its  Jurisdiction,  of 
one  of  defendants,  will  not  authorize  plaintiff  to 
treat  suit  as  a  mere  nullity. 

White  v.  Smith,  4  Hill,  166,  782 

Where  action  was  in  name  of  "The  Supervisor  of 
the  Town  of  G.,"  without  mentioning  name  of  in- 
cumbent, held,  that  it  could  not  be  maintained,  as  in 
actions  by  or  against  officers  named  in  2  R.  S.,  473, 

HILL  1,  2,  3,  4. 


sec.  92,  the  individual  name  of  incumbent  must  be 
used  with  addition  of  name  of  office. 

Supr.  of  Galu-ay  v.  Stimson,  4  Hill,  136,       771 

ADMINISTRATOR. 

See  EXECUTOR  AND  ADMINISTRATOR. 

ADVERSE  POSSESSION. 

Court  will  not  presume  relation  of  landlord  and 
tenant  broken  up,  to  let  in  an  adverse  possession 
during  continuance  of  lease,  although  circum- 
stances are  such  that  rent  may  be  presumed  paid 
from  lapse  of  time. 

Failing  v.  Schenck,  3  Hill,  344,  612 

The  right  of  tenant  or  one  claiming  from  him  to 
set  up  an  adverse  possession,  does  not  depend  upon 
landlord's  right  to  receive  rent,  but  upon  his  power 
to  enter.  Idem.  612 

Reservation  of  rent  is  not  essential  to  a  leasehold 
estate.  Idem.  612 

Under  Revised  Statutes,  as  formerly,  if  adverse 

possession  commence  to  run  in  lifetime  of  ancestor, 

it  will  continue  to  run  against  heir,  notwithstanding 

existing  disability  when  right  of  latter  accrued. 

Fleming  v.  Griswold,  3  Hill,  85,  523 

Defendant  continued  in  possession  after  death  of 
his  father  who  held  under  a  lease  for  life  from 
plaintiff's  ancestor,  and  subsequently  took  lease  for 
life  from  plaintiff ;  but  on  discovering  that  it  did 
not  include  four  acres  of  the  original  premises,  said 
he  would  not  be  bound  by  it  but  meant  to  insist  on 
occupying  whole  farm ;  held,  not  adverse  so  as  to 
render  deed  of  the  four  acres  void,  and  such  deed 
might  be  set  up  as  against  plaintiff. 

Livingston  v.  Proseus,  2  Hill,  526,  442 

An  adverse  possession  of  at  least  25  years,  must  be 

shown  in  order  to  bar  a  right  of  entry,  where  old 

Statute  of  Linfitations  commenced  running  before 

the  Revised  Statutes  of  1830  went  into  operation. 

Failing  v.  Schenck,  3  Hill,  344,  612 

Remainder-man  may  make  a  valid  conveyance 
during  possession  of  tenant  for  life,  as  such  posses- 
sion is  not  ad  verse. 

Grout  v.  Towwend,  2  Hill,  554,  451 

Where  claimant,  on  being  sued  in  ejectment,gives 
a  cognovit,  his  subsequent  possession  cannot  be  re- 
garded as  adverse  to  plaintiff ;  and  conveyance  in- 
termediate cognovit  and  entry  of  Judgment  will  be 
upheld  as  valid. 

Keneda  v.  Gardner,  4  Hill,  469,  885 

Statute  declaring  void  a  deed  of  lands  held  ad- 
versely to  grantor,  was  meant  for  protection  of 
claimant  and  he  may  renounce  benefit  of  it. 

Idem.  885 

AFFIDAVITS. 

In  authenticating  affidavits  taken  in  another  State 
pursuant  to  2  H.  S.,  396,  sec.  25,  it  is  not  necessary  to 
follow  the  letter  of  the  statute ;  a  substantial  com- 
pliance with  its  provisions  is  sufficient. 

Manuf.  &  Mech.  Bk.  v.  Cowden,  3  Hill,  461,  65O 

AFFIDAVIT  OF  MERITS. 

An  affidavit  of  merits  made  and  used  for  one  pur- 
pose in  a  cause,  cannot  be  used  for  another ;  accord- 
ingly held,  affidavit  served  with  plea,  not  sufficient 
to  prevent  taking  of  inquest  in  the  cause  at  the  cir- 
cuit, out  of  its  order  on  the  calendar. 

Cutler  v.  Biggx,  2  Hill,  409,  402 

Affidavit  of  merits  is  not  necessary  where  action 

I  is  founded  in  whole  or  in  part  on  parol  agreement. 

Colder  v.  Laming,  1  Hill,  212,  1O6 

Affidavit  of  merits  that  defendant  "  has  fully  and 

fairly  stated  Ws  defense,"  is  defective,  and  may  be 

treated  as  a  nullity  at  the  circuit. 

Richmond  v.  Cowles,  2  Hill,  259,  385 
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The  form  of  affidavit  of  merits,  on  motion  to 
chancre  venue, "  this  deponent  is  advised  by  his  said 
counsel  that  said  defendants  have  a  Rood  and  sub- 
stantial defense,  etc.,  which  advice  this  deponent 
believes  to  be  true ; "  held  Insufficient. 

Brittan  v.  Peabody,  4  Hill.  81.  744 

Affidavit  of  merits,  on  application  for  stay  of  pro- 
ceeding on  the  granting  of  a  commission  in  action 
of  debt  on  bond,  stating  that  defendant  has  "  a 
good  and  substantial  defense  to  the  bond ;"  held  in- 
sufficient. 

Meech  v.  Calking,  4  Hill,  534,  9O7 

Allegation  in  verification  of  plea  in  bar,  that  de- 
fendant has  "a  fuU  and  substantial  defense, "is  not 
sufficient  under  the  rule  requiring  affidavit  thatde- 
fendant  has  "a  flood  and  substantial  defense." 

Bk.  of  Utica  v.  Hoof,  4  Hill,  535,  9O7 

Affidavit  of  merits  that  party  "  has  fully  and  fair- 
ly stated  the  facts  of  his  case/'  etc.,  Is  insufficient ; 
it  should  be  that  he  "  has  fully  and  fairly  stated  the 
case,"  etc- 

Pitzhugh  v.  Truax,  1  Hill,  644,  254 

ALIENS. 

See  DESCENT,  DEVISE,  ETC. 

Treaties  of  1783  and  1794,  between  the  U.  S.  and 
Great  Britain,  only  affect  then  existing  titles. 

Oner  v.  Hoag,  3  Hill,  79.  521 

A  person  born  in  this  country  but  who  left  It  in 
July,  1783,  and  never  returned,  is  an  alien,  and  inca- 
pable of  taking  land  by  descent.  Idem.  521 

The  right  to  inherit  depends  upon  the  existing 
state  of  allegiance  at  time  of  descent  cast. 

Idem.  521 

On  question  of  descent,  children  of  deceased  who 
are  aliens,  are  not  deemed  heirs,  and  the  others  take 
as  if  no  such  issue  was  in  existence.  Idem-  521 

Devise  of  life  estate,  remainder  to  others,  gives 
vested  interest  in  remainder  at  death  of  testator, and 
if  devisees  in  remainder  are  aliens  at  that  time,  they 
cannot  take  either  as  remainder-men  or  by  descent, 
although  naturalized  previous  to  death  of  tenant  for 
life. 

People  v.  Conklin,  2  Hill,  67,  287 

Devisees  In  remainder,  although  aliens,  can  take 
and  hold  as  against  the  heir  and  all  others  except 
the  State.  Idem.  287 

Where  lands  are  devised  to  aliens,  with  power  to 
executors  to  sell,  etc.,  an  entry  by  the  people  ex- 
tinguishes the  whole  estate  and  the  power. 

Idem.  287 

AMENDMENT. 

On  motion  to  set  aside  cap.  ad  resp.  because  of  its 
being  returnable  at  wrong  place,  plaintiff  will  be  al- 
lowed to  amend  on  payment  of  cost8"without  a  cross 
motion  for  that  purpose. 

Jones  v.  Williams,  4  Hill,  34,  735 

Writ  of  error  allowed  with  teste  and  return  in 
blank,  and  former  filled  up  with  a  day  subsequent 
to  the  allowance :  held,  irregular  but  amendable  on 
terms. 

Afoot  v.  Parkhurst,  2  Hill.  372,  389 

Plaintiff,  in  declaration  on  money  counts.who  also 
puts  in  notice  that  certain  notes,  will  be  given  in  ev- 
idence after  plea  of  general  issue,  without  affidavit 
of  merits,  cannot  amend  by  serving  another  decla- 
ration similar  to  the  first  with  a  notice  restricting 
his  claim  to  the  notes. 

Chrysler  v.  James.  1  Hill.  214,  1O6 

A  writ  of  replevin,  though  returnable  before  "the 
Justices,"  instead  of  "our  Justices,"  and  mentioning 
no  place  of  return,  is  amendable. 

Cutler  v.  Rathlxme,  1  Hill,  204,  103 

Plaintiff  on  obtaining  new  trial  In  ejectment,  was 
allowed  to  amend  his  declaration  so  as  to  conform 
it  to  his  title  as  appearing  on  former  trial. 

Gttlett  v.  Stanley,  1  Hill,  121,  74 

On  granting  new  trial  on  motion  of  plaintiff  in 
ejectment,  leave  will  be  given  plaintiff,  on  reason- 
able grounds  shown,  to  amend  by  inserting  addi- 
tional plaintiffs  with  proper  counts,  whether  new 
trial  be  granted  under  the  statute  or  for  cause. 
•  Martin  v.  Lake,  3  Hill.  475,  655 

Amendment  allowed  in  slander  by  adding  plea  of 
justification, grounds  of  which  were  discovered  after 
plea  of  general  issue. 

William*  v.  Cooper,  1  Hill,  637,  252 

But  not  allowed  by  adding  new  count  containing 
charge  which  had  not  come  to  plaintiff's  knowledge 
previous  to  commencement  of  suit,  and  especially 
where  right  of  action  therefor  had  become  barred 
by  Statute  of  Limitations.  Idem.  252 

Where,  in  replevin  in  detinet,  by  mistake  of  at- 
torney, an  unlawful  taking  is  also  alleged,  amend- 
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ment  allowed  on  terms  by  striking  out  such  hitter 
allegation  even  after  writ  executed. 

.Anon.,  4  Hill.  603,  929 

APPEAL  AND  ERROR. 

See  BILL  OF  EXCEPTIONS. 

Where  inadmissible  evidence  is  erroneously  admit- 
ted on  cross-examination  after  objection  thereto,  a 
re-examination  of  witness  with  a  view  to  ot>\  iute 
effect  of  such  prior  testimony,  is  no  waiver  <>l  the 
objection,  so  as  to  render  it  unavailable  on  error 

Ammo*  v.  Watrus,  3  Hill,  61».  705 

On  hearing  before  referees,  in  action  for  services 
performed  under  agreement  that  they  should  be 
paid  for  in  goods,  defendant-objected  "that  proof 
did  not  sustain  the  declaration,  and  that  upon  the 
testimony,  plaintiff  was  not  entitled  to  recover" ; 
held,  too  general  to  raise  the  question  on  appeal 
whether  plaintiff  could  recover  without  declaring 
specially. 

Underhill  v.  Pomeroy,  2  Hill,  603,  468 

Whether  plaintiff  shall  be  allowed  to  depart  from 
case  first  established  by  him,  but  which  he  has  failed 
to  sustain,  and  prove  a  new  and  inoompatibli 
is  matter  resting  in  discretion  of  the  trial  court,  and 
not  subject  to  review  on  error. 

Wright  v.  Henry,  4  Hill.  205,  »..  79ft 

Where  the  want  of  power  to  hear  and  determine  a 
cause  appears  on  face  of  pleadings,  the  want  of  ju- 
risdiction may  be  raised  for  first  time  on  appeal,  if 
objection  could  not  have  been  obviated  below. 

Delafleld  v.  Illinois,  2  Hill.  159,  318 

The  witness"  privilege  is  personal,  and  if  he  assert 
it,  but  is  nevertheless  compelled  to  testify,  it  cannot 
be  alleged  for  error  ;  contra  where-  witness  is  im- 
properly excused  from  testifying. 

Cloyes  v.  Thayer,  3  Hill,  564,  085 

Where  objection  to  demand  made  of  maker  of 
on  fourth  of  July  is  not  made  at  the  trial,  it  is  not 
available  on  error. 

Sheldon  v.  Benham,  4  Hill,  129,  709 

A  judge's  charge  or  opinion  which,  although  erro- 
neous, could  not  have  exerted  any  adverse  influence 
upon  the  rights  of  either  party,  is  not  ground  for 
reversal  upon  error. 

Willoughhyv.  Comstock,  3  Hill,  389,  026 

A  party  injured  by  a  judgment  may  claim  to  have 
it  reversed,  although  rendered  in  his  own  favor. 

Parker  v.  Newland,  1  Hill,  87,  62 

After  conviction  on  indictment  in  general  sessions, 
defendants  were  sentenced  to  imprisonment  for  a 
specified  period,  and  to  pay  a  fine,  etc. ;  held  not 
ground  of  refusal  to  reverse  Judgment,  that  record 
on  its  face  showed  that  term  of  Imprisonment  had 
expired.especially  where  it  did  not  appear  fines  were 
paid. 

Barthelemyv.  People,  2  Hill,  248,  348 

In  general,  payment  or  satisfaction  of  erroneous 
judgment  unreveraed  is  no  bar  to  error  thereon. 

Idem.  348 

Where  one  acquires  title  to  land  or  goods  umler 
a  judgment,  which  is  afterwards  reversed  on  appeal 
or  error,  his  title  is  at  an  end,  and  the  thing  must  be 
restored  in  specie:  contra  where  title  is  acquired  by 
I  a  i  it<>  nde  third  person  or  stranger. 

Datcr  v.  Troy  Turnpike  &  R.  R.  Co.,  2 

Hill,  629,  478 

Appeal  from  interlocutory  decree  in  chancery  is 
matter  of  right,  and  when  regularly  made  cannot  be 
dismissed  on  ground  of  frivolousness  or  duress. 

Dey  v.  Walton,  2  Hill,  403,  40O 

An  appeal  regularly  made,  will  not  be  deemed  to 
have  been  waived  by  a  participation  in  subsequent 
steps  of  adversary  to  obtain  a  final  decree. 

Idem.  4OO 

The  course  for  respondent  who  has  received  no- 
tice of  appeal  from  interlocutory  decree  i  n  chancery 
and  is  desirous  of  expediting  the  proceedings,  is  to 
answer  the  petition  and  bring  the  cause  to  a  hear- 
ing ;  delay  on  appellant's  part  is  no  ground  for  ciis- 
missul,  nor  is  omission  of  appellant  to  give  notice  of 
order  to  answer  the  appeal.  Idem.  40O 

An  appeal  from  appraisement  made  by  canal  ap- 
praisers, made  by  one  of  commissioners  acting  in 
names  and  by  authority  of  the  rest;  held  regular. 
People  v.  Comr*.  of  Canal  Fund,  3  Hill, 

699,  698 

Time  limited  for  bringing  error  on  report  of  ref- 
erees does  not  date  from  entry  of  rule  for  judgment 
on  the  report,  nor  from  filing  of  judgment  record, 
but  from  the  final  determination  of  the  court,  i.  e.: 
the  term  when  the  motion  to  set  aside  the  report  was 
actually  decided. 

Lee  v.  Tillotson,  4  Hill,  27. 
On  appeal  from  surrogate's  proceedings  for  ad- 

HlLL  1,  2,  3,  4. 
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measurement  of  dower,  this  court  will  not  permit 
affidavits  to  be  read  on  either  side  which  were  not 
before  the  surrogate. 

White  v.  Story,  2  Hill,  543,  448 

APPLICATION  OF  PAYMENTS. 

Where  money  is  paid  on  a  subsisting1  demand,  it 

cannot  be  recovered  in  action  against  payee,  but  is 

only  available  by  way  of  answer  in  action  by  payee. 

Howard  v.  Cooper,  1  Hill.  44,  47 

A  &  B  pave  to  C  a  bond  and  warrant  of  attorney 
to  confess  judgment  for  loans  to  their  firm  :  they 
afterwards  dissolved,  and  B  agreed  to  indemnify  A 
from  all  partnership  debts;  judgment  was  after- 
wards entered  on  bond  and  warrant  of  attorney; 
held,  A  had  right  to  insist  that  all  moneys  collected 
on  such  judgment  from  B.  should  be  applied  to  its 
payment. 

Williams  v.  Bush,  I  Hill,  623,  248 

APPRENTICES. 

Since  the  Revised  Statutes  of  1830,  the  person  who 
is  to  consent  to  the  binding  of  an  apprentice  must 
do  so  by  certificate  at  the  end  of  or  indorsed  upon 
the  indentures ;  and  an  agreement,  subscribed  after 
the  indentures  by  the  father,  that  his  son  should  in 
all  things  well  and  truly  observe  and  keep  the  in- 
dentures :  held  sufficient. 

People  v.  First  J.  of  Livingston,  2  Hill,  596,  466 

ARBITRATION  AND  AWARD. 

Submission  of  pending  suit  to  arbitration  works  a 
discontinuance,  although  submission  is  revoked, 
unless  parties  waive  it  by  going  on  with  action  by 
common  consent. 

Smith  v.  Barse,  2  Hill,  387,  394 

Where  bond  requires  award  to  be  in  writing,ready 
for  delivery  to  parties  on  or  before  given  day,  and 
it  is  delivered  to  winning  party,  but  no  counterpart 
prepared  for  the  other  party  :  held  a  nullity. 

Buck  v.  Wadsworth,  1  Hill,  331,  144 

The  right  to  such  counterpart  may  be  waived  by 
parol,  or  by  acceptance  of  sworn  copy  in  lieu  of  the 
originals.  Idem.  144 

Under  stipulation  in  bond  of  submission  to  arbi- 
trators; that  in  case  of  non-performance  of  award, 
judgment  for  penalty  of  bond  might  be  forthwith 
entered  up  ;  held,  judgment  might  be  perfected  in 
vacation  immediately  after  award,  without  special 
motion. 

Hughes  v.  By  water,  4  Hill,  551,  912 

Submission  is  valid  although  by  parol. 

Diederick  v.  Richley,  2  Hill,  271,  356 

Where  submission  is  under  seal,  part  cannot  be 
withdrawn  by  parol  so  as  to  present  award  operat- 
ing as  a  bar  to  such  claim. 

Hmvardv-  Cooper,  1  Hill,  44,  47 

Submission  and  award  authorized  by  clause  in  con- 
tract, on  disagreement  of  parties  as  to  value  of  such 
extra  work  as  shall  be  found  necessary,  is  conclu- 
sive and  binding  as  to  all  extra  work. 

Butler  v.  Mayor,  etc.,  of  N.  Y.,  1  Hill,  489,    201 

Notice  to  parties  of  meeting  of  arbitrators  is  pre- 
sumed until  the  contrary  appears.  Idem.  201 

Award  regular  on  its  face  within  submission  can- 
not be  impeached  collaterally,  by  showing  excess  of 
jurisdiction  or  omission  to  decide  on  all  matters  sub- 
mitted. Idem.  201 

Award  is  sufficiently  final  although  it  direct  a  sum 
payable  for  work  yet  to  be  done.  Idem.  201 

But  if  party  in  whose  favor  it  is  rendered  object 
to  it  on  such  ground,  that  part  of  the  award  may  be 
rejected  as  surplusage.  Idem.  2O1 

Upon  submission  between  partners,  arbitrators 
awarded  that  A  &  B  should  pay  to  C  a  certain  sum 
of  which  C  was  to  retain  a  certain  portion,  balance  to 
be  applied  to  payment  of  partnership  debts,  remain- 
der, if  any,  to  be  equally  divided  between  all  the  part- 
ners ;  held,  prima  facie  sufficiently  certain  and  final 
until  the  contrary  was  shown  by  averment. 

Case  v.  Ferris,  2  Hill,  75,  289 

Umpire  authorized  to  be  appointed  on  disagree- 
ment of  appraisers  may  be  appointed  and  act  with- 
out such  previous  disagreement,  and  it  is  no  objec- 
tion to  his  award  that  an  appraiser  signs  it  with  him . 
Butler  v.  Mayor,  etc.,  ofN.  Y.,  I  Hill.  489,    2O1 

In  action  on  award,  court  of  law  cannot  inquire 
whether  arbitrators  erred  on  the  merits  or  acted 
corruptly,  but  only  whether  award  is  within  juris- 
diction or  power  conferred  by  submission. 

Dater  v.  Wellington,  I  Hill,  319,  143 

A  submission  by  two  on  one  side,  and  W.  and  his 
partner  on  the  other,  will  authorize  award  in  favor 
of  the  former  against  W.  alone.  Idem.  143 

HILL  1,  2,  3,  4. 


Refusal  of  arbitrators  to  swear  witnesses,  and  al- 
lowing them  to  be  heard  without  oath  is  no  defense 
to  award ;  but  admissible  on  motion  to  set  aside 
award,  where  provision  is  made  for  enforcing  it  by 
rule  of  court.  Idem.  143 

ARREST. 

That  part  of  bills  of  rights  which  declares  that  no 
warrants  can  issue  but  upon  probable  cause  sup- 
pcrtedby  oath,  etc.,  relates  only  to  criminal  process, 
and  has  no  application  to  arrests  in  civil  suits. 

W  alker  v.  Cruikshank,  2  Hill,  296,  365 

Officer  may  be  lawfully  resisted  in  an  attempt  to 
make  arrest,  if  he  does  not  make  it  known  to  party 
that  he  comes  in  his  official  character;  and  after  par- 
ty has  submitted  to  him,  he  should  inform  him  of 
substance  of  warrant  or  process  if  requested. 

Bellows  v.  Shannon,  2  Hill,  86,  293 

A  person  attending  before  a  court  or  officer  is  not 
entitled  to  witness'  privilege  from  arrest,  unless  he 
attend  as  a  witness ;  and  this  although  he  be  sworn 
and  examined  after  arrest. 

CoUv.  M'Clellan,  4  Hill,  59,  743 

Counselor,  on  being  served  with  a  capias  authoriz- 
ing him  to  be  held  to  bail,  omitted  to  claim  any  ex- 
emption, but  rather  invited  the  arrest,  telling  officer 
to  prepare  bail-bond,  which  he  executed;  held,  a 
waiver  of  privilege  from  arrest.  Idem.  743 

A  counselor  is  not  privileged  from  arrest  while  at- 
tending before  an  examiner,  master  or  judge  out  of 
court.  Idem.  743 

ASSAULT  AND  BATTERY. 

Prisoner  decoyed  a  female  under  ten  years  of  age 
in  a  building  with  intent  to  ravish  her,  and  being 
found  in  state  of  indecent  exposure  near  her,  held 
properly  convicted  of  assault  with  intent  to  commit 
a  rape,  although  there  was  no  evidence  of  his  hav- 
ing touched  her. 

Hays  v.  People,  1  Hill,  35,  155 

ASSIGNMENT. 

A  suit  cannot  be  maintained  under  2  R.  S.,  274,  sec. 
5,  in  name  of  assignee  of  chose  in  action,  unless  it 
appear  that  assignor  is  dead. 

Seeley  v.  Seeley,  2  H  ill,  496,  432 

So  held  in  action  by  one  to  whom  executor  of 
payee  had  assigned  non-negotiable  note.  Idem.  432 

The  assignor  contemplated  by  the  statute  is  the 
payee  or  obligee  or  his  executor  or  administrator 
and  not  an  intermediate  assignor.  Idem.  432 

Assignee  cannot,  without  express  promise  made 
to  him,  sue  in  his  own  name  for  breach  of  personal 
contract,  though  assignment  was  made  by  consent 
of  defendant. 

Jessel  v.  WUliamsburgh  Ins.  Co  .  3  Hill,  88,  524 

This  principle  applied  to  a  case  of  assignment  of 
policy  of  fire  insurance.  Idem.  624 

A  judgment  is  a  chose  in  action  within  the  statute 
2  R.  S.,  274,  sec.  5,  authorizing  assignees  in  certain 
cases  to  sue  in  their  own  names ;  a  sci.  fa.  quare  ex. 
non.  is  a  suit  within  same  statute. 

Murphy  v.  Cochran,  1  Hill,  339,  ISO 

Where  lessor  has  assigned  the  reversion,  the  as- 
signee may  maintain  action  in  his  own  name  against 
lessee  upon  all  such  covenants  of  the  latter,  wheth- 
er in  law  or  in  deed,  as  run  with  the  land. 

WUlard  v.  TOlman,  2  Hill,  274,  357 

Rent  may  be  assigned  by  lessor  without  the  rever- 
sion, and  assignee  may  sue  for  it  in  his  own  name. 
Idem.  367 

Mortgagee  assigned  the  bond  to  A  as  collateral 
security  and  subsequently  assigned  mortgage  to  B 
in  payment  of  debt  due  him,  and  mortgagor  with- 
out notice  of  assignment  to  A  paid  money  to  B : 
Held,  that  A  had  the  prior  equity  and  was  entitled 
to  the  money,  but  debtor  was  protected  in  paying 
to  B  until  notified  of  the  assignment  to  A. 

Muir  v.  Schenck,  3  Hill,  228,  572 

Where  assignment  is  inoperative  by  reason  of  a 
prior  assignment  to  another,the  debtor's  promise  to 
the  second  assignee  is  void  for  want  of  considera- 
tion. Idem.  572 

As  between  assignor  and  assignee  of  chose  in  ac- 
tion, the  contract  is  complete  without  notice  to 
debtor.  Idem.  572 

ATTACHMENT. 

Assignees  of  demand  may  institute  attachment 
proceedings  in  their  own  name,- and  bond  by  debt- 
or and  sureties  may  be  drawn  in  same  "way. 

Besley  v.  Palmer,  1  Hill,  482.  199 

Attachment  will  not  lie,under  1  H.  S.,  765,  on  judg- 
ment of  another  State,  nor  on  the  original  contract 
debt  for  which  it  was  recovered.  Idem.  199 
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An  attachment  against  a  foreign  corporation  can- 
not In-  allowed  I iy  a  judge  or  commissioner  during 
actual  session  of  the  court. 

Annn.,  3  Hill,  454,  647 

Appointment  of  trustees  in  proceeding,  under  Re- 
vised Statutes,against  absconding1  debtor,  etc.,  does 
not  preclude  debtor  from  questioning  sufficiency  of 
affidavits  to  jjivr  officer  jurisdiction. 

Matter  of  FauUnin.  4  1 1  ill,  .V.'S,  927 

Nor  is  he  precluded.though  he  previously  applied 
for  and  had  a  hearing  in  C.  P.  pursuant  to  2  R.  S-,  9, 

SBC.  43.      /ill  in.  927 

To  confer  jurisdiction,  affidavits  of  the  two  wit- 
nesses required  by  :.'  It.  8..  3,  sec.  5,  must  state  facts 
and  circumstances  to  establish  grounds  of  applica- 
tion :  mere  information  and  belief  will  not  answer, 
but  where  officer  is  called  upon  to  exercise  his  judg- 
ment upon  weight  of  evidence  and  errs  in  his  esti- 
mate, proceedings  will  not  be  void  for  lack  of  juris- 
diction. Idem.  927 

Where  one.against  whom  absconding  debtor  pro- 
ceedings*ave  been  instituted,  brings  cert iorari  and 
accompanies  it  with  a  bond,  if  he  do  not  give  notice 
of  sureties  within  ten  days  or  if  sureties  on  being 
accepted  to  do  not  justify,  ccrtiorari  ceases  to  oper- 
ate as  a  stay,  and  creditor  may  proceed  as  if  it  had 
not  been  brought. 

Faulkner,  In  re,  4  Hill,  30,  733 

Under  non-bailable  attachment,  sheriff  must  hold 
defendant  in  custody  until  he  is  discharged  in  due 
form,  bringing  him  before  the  court  on  return  of 
writ. 

People  v.  Nevin*.  I  Hill,  154,  85 

Sheriff  may  refuse  to  deliver  attached  goods  to 
third  party  in  whom  jury  finds  title,  but  thereby  as- 
sumes the  burden  of  showing,  in  action  against  him 
by  claimant,  that  they  are  property  of  attaching 
creditor. 

Batcliellor  v.  Schuyler,  3  Hill,  386,  625 

ATTORNEY  AND  CLIENT. 

Until  final  judgment  is  actually  perfected.author- 
ity  of  defendant's  attorney  under  original  retainer 
is  deemed  to  continue. 

Lusk  v.  Hastings,  1  Hill,  656,  258 

Proceedings  to  compel  attorney  to  pay  over  mon- 
eys collected  for  client— arrest  and  imprisonment 
of,  when  authorized. 

People  v.  Nevtm,  I  Hill,  154,  85 

In  this  case  held,  that  there  was  no  right  to  pro- 
ceed summarily  against  attorney  to  compel  the  pay- 
ment over  of  moneys  in  his  hands,  he  not  having  re- 
ceived them  as  an  attorney  at  law  but  as  a  land 
agent. 

In  re  DoTcin,  4  Hill,  42.  737 

If  attorney  of  record  illegally  issue  a  ft.  fa.  and 
thereby  render  himself  liable  in  trespass,  his  client 
is  also  liable,  and  in  trespass  against  client  it  is  not 
necessary  to  show  that  he  directed  the  levy. 

Newberryv-  Lee,  3  Hill,  523,  671 

In  general,  confidential  communications  between 
attorney  and  client,  whether  oral  or  written,  con- 
cerning matter  to  which  retainer  relates,  are  not 
to  be  disclosed  by  attorney  in  court  unless  client 
waives  the  privilege. 

Coveney  v.  TannaMl,  1  Hill,  33,  43 

Attorney  cannot  be  compelled  as  against  his  client, 
to  produce  a  paper  entrusted  with  him  by  his  client 
or  to  give  evidence  of  its  contents,  but  may  be  called 
to  prove  its  existence  so  as  to  let  in  secondary  proof 
of  its  contents.  Idem.  43 

Communications  between  client  and  third  person 
in  presence  of  witness  are  not  privileged  although 
made  in  reference  to  matter  in  controversy. 

Idem.  43 

It  is  for  the  court  and  not  for  the  witness  to  say 
whether  witness  is  privileged  or  not.  Idem.  43 


BAIL. 

The  ac.  cetiam  clause,  in  cap.  ad  resp.  to  hold  de- 
fendant to  bail  in  action  for  breach  of  promise  to 
marry,  may  be  in  the  ordinary  form  in  assumpsit. 
Hapemanv.  Wooffwrt,  1  Hill,  203.  1O2 

Capias  in  trespass  in  C.  P.  which  does  not  specify 

the  kind  of  trespass,  is  sufficient  commencement  of 

action  to  render  bail  liable  on  bond  given  where 

cause  is  removed  to  C.  P.  on  plea  of  title  interposed. 

Patterson  v.  Parker,  2  Hill,  598,  467 

Neglect  of  sheriff  to  serve  capias  in  C.  P.  will  be 
no  defense  to  action  on  bail-bond  given  on  inter- 
posing plea  of  title  before  justice:  unless  it  be  shown 
his  conduct  was  influenced  by  plaintiff;  defendant's 
remedy  is  against  sheriff .  Idem.  467 

Since  Revised  Statutes  defendant  cannot  be  held 
to  bail  without  a  judge's  order,  in  action  on  con- 
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tract  (e.  g.,  a  promise  of  marriage)  where  damages 

can  only  l.e  rendered  certain  by  verdict  ol  jury. 

llniinli  n  i:  T»ini.  I  Hill,  378,  '   162 

liail  may  surrender  their  principal  in  criminal  as 
well  us  iii  civil  cases. 

//,/)•/-  r.  Os./,,,,,/,  2  Hill,  216,  :::t7 

Where  party  indicted  gives  a  constable  employed 
by  his  principal  to  arrest  him.  a  promise  in  writing 
to  pay  constable  a  certain  sum  on  his  failure  to  ap- 
pear at  next  term  of  court;  held,  a  valid  promise; 
and  in  default  of  promisor  to  appear,  bail  may  re- 
cover in  action  thereon  in  constable's  name.t  he  •  lam- 
ages  sustained  by  him  as  ball,  hli-m.  337 

Special  hail,  if  excepted  to,  must  each  justify  in  at 
least  double  the  amount  ordered. 

Lout*  r.  Mitch,  II,  -'  Hill,  379,  392 

Action  may  be  maintained  by  sheriff  on  bail-bond 

although  special  bail  has  been  filed, whore  sheriff  has 

been  subjected  to  costs  for  not  bringing  in  body. 

defendant  having  made  default  in  not  appearing. 

Rosenstein  r.  SiiiiiKini*,  I  Hill,  .V.'.  .vi 

Actions  against  special  bail  and  upon  bail-bonds 
must  be  brought  in  court  where  original  suit  wa* 
commenced,  unless  it  is  necessary  to  bring  then:  in 
other  courts :  but,  where  improperly  brought,  rem- 
edy is  by  motion  and  not  by  plea, 

Otis  v.  Wakeman,  1  Hill,  604,  241 

BAILMENT. 

See  COMMON  CARRIER,  ETC. 

The  delivery  of  logs  under  contract  to  saw  on 
shares,  is  a  bailment  and  bailor  retains  general  prop- 
erty until  manufacture. 

Pierce  v.  Schenck,  3  Hill,  28.  503 

Such  contract  is  entire,  and  bailee  acqiiire>  no 
property  in  boards  under  part  performance. 

Idem.  r»O3 

Warehouseman  is  liable  for  negligent  injury  of 
goods  stored  with  him  for  hire,  although  it  appear 
that,  after  happening  of  injury,  goods  wen-  de- 
stroyed without  his  fault,  and  that  they  must  have 
been  so  destroyed  even  if  no  damage  had  previous- 
ly occurred. 

Powers  v.  Mitchell,  3  Hill.  545,  67» 

A  memorandum  acknowledging  receipt  of  grain 
"  on  freight "  or  "in  store"  imports  a  bailment,  not 
a  sale. 

Dawson  v.  Kittle,  4  Hill.  107.  •      761 

Good/year  v.  Ogden,  4  Hill,  104.  759 

Parol  evidence  of  usage  among  grain  dealers  is 
admissible  to  show  that  it  meansa  sale,  but  inadmis- 
sible to  contradict  it.  Idem.  759,761 

BANKS  AND  BANKING. 

Associations  formed  under  general  banking  law. 
have  no  power  to  issue  negotiable  paper  of  any  kind 
save  under  sanction  of  the  Comptroller.  Negotiable 
bill  of  exchange  is  within  the  restriction. 

Smith  v.  Strong,  2  Hill,  241,  346 

Negotiable  bill  or  draft  in  ordinary  form,  is>ii>  d 
by  such  association  without  sanction  of  Comptrol- 
ler is  binding  in  hands  of  bonafide  indorsee,  though 
signed  by  cashier  only. 

Safford  v.  Wyckoff,  4  Hill,  442,  876 

Rev'g  S.  C.  below,  1  Hill,  11,  36 

Who  is  to  be  considered  a  bona  flde  holder  in  such 
case.  See,  Idem.  876 

Such  associations  are  corporations ;  and  hence  in 
action  by  such*  institution,  it  is  no  ground  of  de- 
fense that  defendant  is  a  member  thereof. 

WiMmglilni  v.  Cnmxtnck,  3  Hill.  389,  626 

Where  note  is  deposited  at  a  bank  for  collection 
and  transmitted  to  another  for  same  purpose,  both 
banks  are  deemed  agents  of  the  holder. 

Bk.  of  Orleans  v.  Smith,  3  Hill,  560.  684 

A  bill  of  exchange  commencing  with  name  of 
bank,  directing  drawer,  after  payment,  to  "charge 
this  institution  "  and  signed  "  J.  J.  F.,  Cash'r.,"  is 
deemed  an  act  of  the  bank. 

Safford  r.  Wjickoff,  1  Hill.  11.  36 

But  see,  S.  C.  on  error,  4  Hill,  442,  876 

Where  bill  was  discounted  by  a  branch  of  the  U. 
S.  Bk.  of  Philadelphia  in  notes  of  the  old  U.  S.  Hank 
after  its  charter  had  expired  ;  held,  no  defense  to  ac- 
tion on  the  bill,  where  it  did  not  appear  affirmative- 
ly that  the  former  procured  the  notes  from  the  lat- 
ter after  the  charter  expired. 

B/,-.  Of  U.  S.  v.  Davis,  2  Hill,  451,  417 

Where  bill  of  exchange  was  sent  to  one  of  direct- 
ors of  bank  to  be  discounted  for  benefit  of  drawer, 
and  the  director,  who  was  a  member  of  the  Hoard 
which  ordered  the  discount  to  be  made,  received  the 
avails,  alleging  discount  to  be  made  for  his  own 
benefit;  held,  bank  chargeable  with  knowledge  of 
the  fraud  and  could  not  recover  upon  the  bill. 

Idem.  417 

HILL  1,  '2,  3,  4. 
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BANKRUPTCY. 

Decree  of  bankruptcy  in  cases  of  voluntary  ap- 
plication, does  not  relate  back  so  as  to  affect  a  pre- 
vious transfer  of  bankrupt's  property  made  in  invi- 
tum  to  satisfy  an  individual  debt,  although  transfer 
took  place  after  filing-  petition. 

Berthelon  v.  Bettfs,  4  Hill,  577,  920 

The  U.  8.  Bankruptcy  Act  of  1841  does  not  sus- 
pend that  part  of  Non-Imprisonment  Act  author- 
izing- proceedings  by  warrant  against  debtor  to  ob- 
tain payment  of  a  debt,  as  the  latter  law  is  not  an 
insolvent  law.  Mem.  92O 

Where  defendant  after  suit  brought,  obtained  de- 
cree for  discharge  as  a  bankrupt,  court  permitted 
plaintiff  to  discontinue  without  costs,although  a  cer- 
tificate of  defendant's  discharge  had  not  yet  been 
granted. 

Park  v.  Moore,  4  Hill,  592,  963 

BASTARDY. 

Bond  taken  by  justice  of  peace  in  prosecution  for 
bastardy,  containing,  in  addition  to  provisions  re- 
quired by  law,  others,  imposing  further  obligations 
on  obligor,  is  void. 

People  v.  Meighan,  1  Hill,  298,  135 

The  Statute  of  1838  (Laws  p.  173),  providing  for  pay- 
ment to  mother  of  moneys  received  by  Superin- 
tendents of  Poor  on  compromise  with  putative  fa- 
ther of  bastard,  is  not  retrospective. 

People  v.  Sup'ts  of  Seneca,  3  Hill,  116,          534 

BIGAMY. 

Divorce  for  other  cause  than  adultery  of  defend- 
ant, obtained  subsequent  to  second  marriage,  Is  no 
defense  on  indictment  for  bigamy. 

Baker  v.  People,  3  Hill,  325,  374 

BILLS,  NOTES  AND  CHECKS. 

(1)  GENERALLY. 

(2)  DEMAND  AND  NOTICE. 

(3)  RIGHTS  AND  LIABILITY  OF  PARTIES. 

(1)  GENERALLY. 

The  words  "  value  received  "  in  bill  or  note  cannot 
be  met  and  overcome  by  parol. 

Com'l  Bit.  v.  Morton,  1  Hill,  501,  205 

Bill  drawn  thus  "  For  *  *  *  payable,  etc.,  on  Dec. 
31, 1839.  On  Oct.  31  of  this  year  pay,  etc.,  to  order 
of  ourselves  *  *  *  payable  at.  etc.,  Dec.  31, 1839,"  is  a 
good  bill,  and  the  date  Oct.,  31,  will  be  rejected  as  re- 
pugnant, and  bill  be  deemed  payable  Dec.  31. 

Hensehel  v.  Mahler,  3  Hill,  132,  540 

An  instrument  signed  by  the  mayor  and  clerk  of 
the  city  in  these  words  "To  the  Treasurer  of  the  City 
of  Brooklyn  at  Long  Island  Bank  —Pay  A.  L.  or  order 
fifteen  hundred  dollars  for  award  No.  7,  and  charge 
to  Bedford  road  assessment,"  etc.;  held,  a  negotiable 
instrument,  notwithstanding  the  latter  clause. 
Kelley  v.  Mayor,  etc.,  of  Brooklyn, 

4  Hill,  263,  814 

A  statement  of  a  particular  fund  in  a  draft  or  bill 

of  exchange,  if  inserted  merely  as  a  direction  to 

drawee  how  to  re-imburse  himself,  will  not  vitiate  it. 

Idem.  814 

The  writing  by  drawee  of  his  name  across  the  face 

of  the   bill  is  a  good  acceptance,  notwithstanding 

provision  of  Revised  Statute  requiring  acceptance 

to  be  in  writing  and  signed  by  the  party. 

Spear  v.  Pratt,  2  Hill,  582,  461 

An  order  not  payable  on  its  face  in  money,  and 

drawn  on  a  particular  fund,  is  not  a  bill  of  exchange 

within  the  statute  requiring  a  written  acceptance. 

Morton  v.  Naylor,  1  Hill,  583,  234 

Where  landlord's  order  on  tenant  to  pay  certain 

rents  is  verbally  accepted,  subsequent  notice  by 

landlord  not  to  pay  to  payee  mav  be  disregarded. 

Idem.  234 

Promissory  note  made  payable  to  "order  of  person 
who  shall  thereafter  indorse  the  same,"  is  nego- 
tiable. 

U.  S.  v.  White,  2  Hill,  59,  284 

A  note  cannot  be  contradicted  or  controlled  in  its 
legal  effect,  by  oral  evidence  that  it  was  to  have  no 
validity  except  in  a  certain  event. 

Payne  v.  Ladue.  1  Hill,  116.  72 

A  common  due-bill  is  a  promissory  note  within  the 
statute. 

Luo^ieer  v.  Prosper,  1  Hill,  256,  121 

Check  drawn  in  this  State  upon  a  Mississippi  bank 
payable  in  current  bank  notes,  is  not  negotiable. 

Little  v.  Phwnix  Bk.,  2  Hill,  425,  408 

One  who  indorses  a  note  to  another  for  the  pur- 
pose of  collection  may  sue  on  it  without  a  re-in- 
dorsement. 

Manhattan  Co.  v.  Reynolds,  2  Hill,  140,         312 

HILL  1,  2,  3, 


A  note  given  upon  settlement  of  a  doubtful  claim 
preferred  against  the  maker,  will  be  upheld  as 
founded  upon  sufficient  consideration,  without  re- 
gard to  legal  validity  of  the  claim. 

Russell  y.  Cook,  3  Hill,  504,  665 

To  charge  indorser  of  lost  negotiable  promissory 
note,  holder  must  tender  indemnity  both  to  him  and 
maker  at  time  of  demand  and  notice,  and  injury 
sustained  by  reason  of  a  neglect  in  this  particular  is 
good  defense. 

Smith  v.  Rockwell,  2  Hill,  482,  427 

The  statute  in  relation  to  recovery  on  lost  notes, 
etc.,  applies  only  to  the  remedy,  not  to  rights  of 
parties.  Idem.  427 

But  where  it  was  not  objected  at  time  of  demand, 
etc..  that  note  was  lost,  and  it  was  subsequently 
found  and  produced  at  trial,  held,  that  case  did  not 
fall  within  either  the  above  rules  or  statutes. 

Idem.  427 

In  action  on  promissory  note,  mere  inadequacy  of 
consideration,  there  being  no  warranty  nor  fraud  in 
the  case,  cannot  be  given  in  evidence  as  a  defense ; 
contra  as  to  an  entire  want  of  consideration. 

Johnson  v.  Titus,  2  Hill,  606,  469 

That  mulberry  trees  turned  out  to  be  of  no  value 
to  purchaser  by  reason  of  being  decayed  and  almost 
lifeless,  held,  defense  to  action  on  note  given  for 
their  price.  Idem.  469 

Illegality  of  consideration  of  bill  or  note  is  no  de- 
fense to  action  by  bona  fide  holder  without  notice, 
who  received  it  before  maturity  and  in  usual  course 
of  trade,  unless  the  paper  be  expressly  declared  void 
by  statute. 

Rockwell  v.  Charles,  2  Hill,  499,  433 

Acc9rdingly  held,  note  given  for  loan  of  bills  or 
notes  issued  by  city  in  violation  of  its  charter,  valid 
in  hands  of  such  holder.  Idem.  433 

Action  lies  by  drawee,  to  recover  back  money  paid 
to  indorsee  on  draft  to  which  name  of  payee  was 
forged,  if  brought  with  due  diligence  after  discov- 
ery of  forgery. 

Canal  Bk.  v.  Bk.  of  Albany,  1  Hill,  287.       131 

Owner  of  certificate  of  deposit  indorsed  and  pay- 
able to  order  of  another  who  transmits  it  by  mail  to 
him,  retains  property  until  received  by  indorsee,  and 
where  stolen  and  indorsee's  name  forged,  and  it  is 
received  and  collected  by  bonafide  purchaser  in  or- 
dinary course  of  business;  held,  either  trover  or  ac- 
tion for  money  had  and  received  would  lie  against 
him  at  suit  of  owner,  and  on  recovery  and  satisfac- 
tion title  would  vest  in  such  defendant. 

Talbot  v.  Bk.  of  Rochester,  1  Hill,  295,          134 

Money  paid  by  successive  Indorsees  of  bill  may  be 
recovered  back  on  discovery  that  name  of  first  in- 
dorser was  forged. 

Canal  Bk.  v.  Bk.  of  Albany,  I  Hill,  287,       131 

Accommodation  note  diverted  from  its  intended 
course,  taken  by  one  with  knowledge,  as  security  for 
precedent  debt,  will  not  support  a  promise  by  a 
second  transferee  with  knowledge  of  circumstances 
under  which  it  was  given. 

Beers  v.  Culver,  1  Hill,  589,  236 

Parol  conditions  made  on  giving  note  are  inad- 
missible in  defense,  when  the  performance  thereof 
was  not  the  sole  consideration  for  the  note. 

Payne  v.  Ladue,  1  Hill,  116,  78 

Certificate  of  deposit,  made  by  an  association 
formed  under  general  banking  law,  payable  to  order 
of  particular  person  six  months  after  date  with  in- 
terest, is  in  effect  a  negotiable  promissory  note,  and 
when  issued  without  sanction  of  comptroller  cannot 
form  the  basis  of  an  action. 

Bk.  of  Orleans  v.  Merrill,  2  Hill,  295,  364 

(2)  DEMAND  AND  NOTICE. 

An  unreasonable  delay  to  present  check  will  not 
discharge  drawer  unless  he  was  injured  by  the  delay; 
but  in  such  case  holder  must  show  affirmatively  that 
drawer  has  not  been  injured  thereby.  (Cowen,  J.,dis- 
senting). 

Little  v.  Phoenix  Bk.,  2  Hill,  425,  408 

Where  a  negotiable  check,  payable  on  demand  was 
drawn  in  this  State  upon  a  Mississippi  bank,  and 
•bank,  being  indebted  to  the  drawer,  suspended  pay- 
ment two  days  before  presentment  which  was  over 
ten  months  from  date  of  check  :  held,  holder  could 
not  recover  against  drawer  as  he  had  sustained  in- 
jury by  the  delay.  Idem.  4O8 

Business  hours  for  presentment  and  demand  in- 
clude the  whole  day  to  the  hours  of  rest  at  night, 
except  where  payment  is  due  from  a  bank. 

Cayuaa  Co.  Bk.  v.  Hunt,  2  Hill,  635,  479 

Where  bill  contains  no  place  of  payment  and  one 
of  partners  accepting  it  dies  before  it  is  due,  pre- 
sentment at  business  place  of  the  survivor  is  suffi- 
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cient ;  and  demand  need  not  be  made  of  the  personal 
ropreientatfvei  of  deceased.    Idem.  479 

Duties  of  notary  in  presenting  bills  and  notes 
cannot  be  performed  l>y  his  deputy,  and  a  eertillcate 
of  protest  stating  ttmt  officer  caused  note  to  be  pre- 
sented, etc.,  was  lii-l<l  insufficient. 

Orion.  Co.  Bk.  v.  Bate*,  3  Hill.  53,  512 

After  presentment  and  non-acceptance  of  a  bill  of 
exchange,  and  due  notice  given,  it  is  not  necessary 
that  it  should  be  presented  for  non-payment. 

Bk.  of  Rochester  v.  Gray,  2  Hill,  227,  341 

Memorandum  of  deceased  teller  of  bank  made  in 
usual  course  of  his  employment;  is  competent  evi- 
dence in  proving  demand  by  him  on  maker  of  note 
and  notice  to  indorsers:  and  this  whether  he  at- 
tended to  the  business  on  retainer  of  the  notary  or 
as  a  part  of  his  duty  to  the  bank. 

Sheldon  v.  Benham,  4  Hill,  129,  769 

Where  the  mem.  is  abbreviated  or  elliptical  so  as 
not  to  be  intelligible  without  explanation,  an  expert 
may  be  called  to  prove  what  the  words  mean. 

Idem.  769 

Notarial  certificate,  stating  that  notice  of  protest 
was  served,  etc.,  by  putting  same  in  postomce  di- 
rected, etc.,  is  sufficient  under  the  statute,  though  it 
do  not  expressly  state  by  whom  service  was  made. 
Ketchum  v.  Barber,  4  Hill,  224,  8O1 

Since  Act  of  1835  (Laws,  p.  152),  certificate  need  not 
specify  reputed  place  of  residence  of  party  notified, 
nor  postofflce  nearest  thereto.  Idem.  801 

The  certificate  of  notary  showing  due  present- 
ment of  bills  and  the  enclosure  of  protests  directed 
to  drawer  and  indorsers,  in  an  envelope  addressed  to 
the  cashier  who  indorsed  the  same  for  purposes  of 
collection,  as  agent  for  the  bank  which  discounted 
the  bills ;  held  evidence  of  protest  in  respect  to  all 
parties,  and  of  notice  thereof  to  cashier. 

Bk.  of  U.  S.  v.  Davis,  2  Hill,  451,  417 

Where  notary  is  ignorant  of  residence  of  second 
indorser,  and  mails  the  notice  to  first  indorser  which 
is  immediately  sent  to  the  second  indorser,  held  suf- 
ficient to  charge  him,  there  being  no  pretense  that 
it  was  ton  late. 

Safford  v.  Wyckoff,  1  Hill.  11,  36 

But  see  S.  C.  on  error.  4  Hill,  442,  876 

Notice  on  Monday.of  protest  the  preceding  Satur- 
day.is  good,  and  need  not  be  mailed  in  first  mail  for 
that  day. 

Howard  v.  Ive»,  1  Hill,  263,  123 

In  charging  consecutive  indorsers,  party  receiv- 
ing notice  is  not  bound  to  forward  to  his  immediate 
indorser  on  same  day  it  reaches  him,  but  may  wait 
until  the  next.  Idem.  123 

Where  bill  is  indorsed  to  bank  for  purposes  of  col- 
lection, and  notary  mails  notice  of  protest  to  such 
indorser  on  the  next  business  day  after  present- 
ment, and  such  indorser  mails  to  his  indorser  on  the 
next  day;  held,sufficient  as  bank  was  a  principal  for 
purpose  of  transmitting  notice.  Idem.  123 

Where  copy  of  note  payable  at  Commercial  Bank, 
Albany,  is  given  with  notary's  certificate  and  re- 
ferred to  as  presented  at  Commercial  Bank, without 
adding  Albany ;  held  sufficient. 

Onon.  Co.  Bk.  v.  Bates,  3  Hill,  53,  512 

A  notice  to  indorser.stating  that  demand  had  been 
made  on  the  fourth  of  July  and  payment  refused  is 
insufficient. 

Ransom  v.  Mack,  2  Hill,  587,  463 

Notice  of  protest  cannot  be  sent  by  mail  where 
party  giving  and  party  receiving  reside  in  same  vil- 
lage. 

Sheldon  v.  Benham.  4  Hill.  129,  769 

Notice  of  dishonor  may  be  given  by  mail,  where 
party  to  be  charged  resides  several  miles  distant 
from  place  of  presentment.t hough  in  the  same  town 
and  nearer  to  another  postofflce,  at  which  he  usually 
receives  his  mail,  and  between  which  places  there  is 
a  regular  mail. 

Ramom  v.  Mack,  2  Hill,  587,  463 

Notice  sent  to  first  indorser  upon  information  de- 
rived from  second  indorser,  who  assumed  to  know; 
held  good  although  party  to  be  charged  received  his 
mail  at  another  office  nearer  his  residence. 

Idem.  463 

Proof  of  ineffectual  inquiry  as  to  indorser's  res^ 
idence  made  of  persons  not  known  to  notary ;  held 
not  evidence  of  due  diligence,  especially  as  it  ap- 
peared that  a  more  thorough  inquiry  would  have 
proved  effectual. 

Spencer  v.  Bk.  of  Salina,  3  Hill.  520,  67O 

Certificate  of  notice  of  protest  is  good,  though 
made  a  long  time  after  protest. 

Cayuga  Co.  Bk.  v.  Hunt,  2  Hill,  635,  479 

Where  notice  stated  that  office  was  closed,  but  did 
not  state  time  of  demand ;  held  sufficient,  as  regu- 
larity should  be  presumed.  Idem.  479 
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Act  of  April  29, 1833.  relative  to  proof  of  notice  of 
protest  by  certificate,  applies  to  none  other  than  no- 
taries of  this  State. 

Bk.  of  Rochester  v.  Gray,  211111.227,  341 

A  notarial  protest  of  another  State  not  sealed  by 

an  impression  upon  wax,  wafer  or  other  tenacious 

substance,  as  required  at  common  law,  must  be 

proved  to  be  valid  in  the  State  where  mode. 

Idem.  341 

(8)  RIGHTS  AND  LIABILITIES  or  PARTIES. 

One  indorsing  negotiable  note  in  blank  is  charge- 
able only  as  an  Indorser ;  and  the  case  is  not  open  to 
an  intendtnent  that  he  meant  to  contract  in  another 
character ;  contra,  where  note  is  not  negotiable. 
Sealmry  v.  Btmgarford.  ~'  Hill.  80,  291 

One  indorsing  note  given  for  purpose  of  borrow- 
ing money,  asT>  J.  H.,  backer,"  adding  his  place  of 
residence,  held  only  liable  as  an  indorser,  although 
he  received  benefit  therefrom.  Idem.  *91 

Where  a  third  person  is  privy  to  the  consideration 
of  a  note,  and  at  the  time  it  is  given  indorses  on  it 
an  absolute  undertaking  to  pay  it  at  maturity,  he 
may  be  treated  as  a  joint  and  several  maker. 

Miller  v.  Gaston,  2  Hill.  188,  387 

Contra,  if  he  had  nothing  to  do  with  the  original 

concoction  of  the  note,  or  be  named  in  it  as  payee. 

Idem.  327 

Indorsement  on  note  previous  to  negotiating  it, 
read.  "  For  value  received,  I  guaranty  payment  of 
within  note  and  waive  notice  of  non-payment ; " 
held,  subsequent  holder  entitled  to  recover  under 
money  counts  in  declaration  against  maker  and 
guarantor  jointly  where  copy  of  note  and  guaran- 
ty was  served  with  declaration. 

Prosser  v.  Luqueer,  4  Hill,  420,  868 

Guarantor  of  promissory  note  cannot  be  treated  as 
an  indorser  at  election  of  holder. 

MiUer  v.  Gaston,  2  Hill,  188,  327 

The  contract  "  For  value  received,  I  guaranty  the 
payment  and  collection  of  within  note  to  A.  M.  or 
bearer,"  indorsed  on  promissory  note  after  delivery 
to  payee,  when  taken  in  connection  with  original 
note,  is  not  negotiable  and  can  only  be  sued  on  in 
name  of  A.  M. ;  but  in  hands  of  subsequent  holder, 
person  so  signing  may  be  charged  thereon  alone  as 
maker  of  a  new  note.  Idem.  327 

P.,  under  power  of  attorney  from  A.  to  issue  and 
indorse  notes  for  him,  made  and  indorsed  notes 
which  purported  on  their  face  to  be  executed  in 
conformity  to  such  power,  but  were  in  fact  given 
for  the  accommodation  of  others;  held,  binding 
against  A.,  in  hands  of  bonaflde  holders  for  value,  re- 
ceiving them  in  usual  course  of  business,  although 
fraudulent  and  void  as  between  P.  and  A.  (Nelson, 
Ch.  J.  dissenting.) 

North  Riv.  Bk.  v.  Aymar,  3  Hill,  262,  584 

But  one  taking  such  note  on  compromise  of  debt 
due  from  A's  firm  with  which  P.  was  not  connected, 
cannot  recover  thereon,  as  such  circumstances  are 
sufficient  to  put  him  on  inquiry. 

Stainer  v.  Tu*on,  3  Hill,  279,  59O 

One  indorsing  note  in  blank  cannot  be  treated  as  a 
guarantor,  If  he  could  possibly  have  been  charged  as 
indorser  had  the  proper  steps  been  taken.  The  rule 
allowing  blank  indorsements  to  be  construed  into  a 
guaranty,  only  applies  where  such  construction  is 
necessary  to  prevent  an  entire  failure  of  contract. 
Hall  v.  Newcomh,  3  Hill.  233,  574 

If  note  be  negotiable  the  indorsement  can  in  no 
way  inure  as  a  guaranty,  although  indorser  was 
privy  to  the  consideration.  Idem.  574 

The  indorsee  of  a  negotiable  bill  of  exchange 
drawn  by  an  association  formed  under  the  general 
banking  law,  is  chargeable  with  notice  of  its  illegal- 
ity, and  cannot,  therefore,  recover  against  the  in- 
dorser. 

Smith  v.  Strong,  2  Hill,  241,  346 

Where  accommodation  acceptance  is  made  with 
knowledge  that  one  of  drawers  signed  merely  as 
surety,  he  will  not  be  liable  to  acceptor,  whether  re- 
lation between  drawers  appears  on  face  of  bill  or 
not. 

Suydam  v.  WestfaU,  4  Hill,  211,  797 

After  acceptance,  drawee  is  prima  facie  the  prin- 
cipal debtor ;  contra,  where  he  accepts  for  accom- 
modation of  drawers.  Idem.  797 

Note  payable  to  bearer  on  demand  with  interest, 
transferred  to  plaintiff  four  or  five  weeks  after  date ; 
held,  not  to  be  deemed  dishonored  at  time  of  trans- 
fer, so  as  to  let  in  defense  on  ground  of  want  of  con- 
sideration. Contra,  had  note  not  been  on  interest. 
Wethey  v.  Andrews,  3  Hill,  582.  692 

It  is  no  defense  to  action  against  acceptor  of  ac- 
commodation bills,  that  they  were  taken  by  plaint- 
iffs before  acceptance,  unless  allowed  to  lay  and 
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mature  prior  thereto ;  acceptance  imports  a  consid- 
eration. 

Coml.  Bk.  v.  Norton,  1  Hill,  501,  2O5 

Acceptor  of  accommodation  bill  cannot  set  up 
want  of  consideration,  in  action  by  bona  fide  holder 
with  full  knowledge  of  its  character.  Idem.  2O5 

Where  indorsers  lend  their  names  for  purpose  of 
giving  credit  to  maker  generally  and  on  a  particu- 
lar occasion  he  informs  them  of  the  purposes  for 
which  he  is  to  use  them;  held,  not  a  diversion, 
though  he  applies  note  otherwise  and  to  payment 
of  precedent  debt. 

Mohawk  Bk.  v.  Corey,  1  Hill,  513,  809 

In  this  ease,  indorsee  held  a  bona  fide  holder,  hav- 
ing- given  up  possession  of  notes  made  by  maker 
and  another.and  discontinued  action  brought  there- 
on. Idem.  2O9 

A  sruarantor  of  payment  of  negotiable  note,  ab- 
solutely by  indorsement  on  it  to  that  effect,  made 
at  or  prior  to  its  delivery  to  payee,  becomes  in  legal 
effect,  a  joint  and  several  maker,  and  may  be  sued 
as  such  by  subsequent  holder. 

LUQ/ueer  v.  Prosser,  1  Hill,  256,  181 

A  transferee  of  note,  before  it  is  due,  who  takes  it 
as  collateral  security  for  indorsements  to  •  be  made 
by  him,  without  notice  of  defense  existing  against 
it  in  hands  of  transferer,  is  to  be  treated  as  a  bnna 
fide  holder  in  the  commercial  sense. 

Williams  v.  Smith,  2  Hill,  301,  366 

But  can  recover  thereon  only  the  amount  due  on 
indorsements  against  which  it  was  designed  to  se- 
cure him.  Idem.  366 

A  indorsed  a  note  given  to  B  by  C,  to  secure  a 
loan  made  to  him,  and  it  was  indorsed  and  negoti- 
ated by  B. ;  held,  he  was  not  liable  to  A  as  first  in- 
dorser. 

Labron  v.  Woram,  1  Hill,  91,  63 

A  person  indorsing  paid  bill  of  exchange  or  one 
otherwise  inoperative  against  others,  becomes  liable 
thereon,  unless  a  statute  or  principle  of  public  pol- 
icy intervenes. 

Safford  v.  Wyckoff,  1  Hill,  11,  36 

But  see  S.  C.  on  error,  4  Hill,  442,  876 

A  payment  to  payee,  after  transfer  of  note  to  one 

as  collateral  security,  although  without  notice  to 

maker.is  no  defense  in  action  thereon  by  transferee. 

Manhattan  Co.  v.  Reynolds,  2  Hill,  140,        318 

Where  a  transfer  passes  only  an  equitable  inter- 
est in 'a  chose  in  action.debtor  may  safely  treat  with 
payee  until  he  has  notice ;  otherwise  where  the  legal 
interest  passes  by  the  transfer.  Idem.  312 

Bank  transacting  business  of  collecting  bills,  etc., 
without  disclosing  its  agency  may  be  treated  as  the 
principal ;  uniform  custom  of  banks  not  to  disclose 
agency  in  such  cases  will  not  affect  the  rule. 

Canal  Bk.  v.  Bk.  of  Albany,  1  Hill,  287,         131 

Plaintiff  cannot  recover  on  note  signed  by  one  of 
defendants,  thus:  "Late  firm  M.  J.  B.  &  Co.; "  it  ap- 
pearing that  such  partnership  was  dissolved  before 
date  of  note.  The  one  signing  such  note  is  not 
estopped  to  deny  his  joint  liability  with  the  others. 
Mitchell  v.  Ostrom,  2  Hill,  520,  439 

Accommodation  indorsement  by  one  member  of 
a  flrm,  without  assent  of  his  copartners,  express  or 
implied,  cannot  be  enforced  against  the  latter,  ex- 
cept in  favor  of  bona  fide  holder  without  notice. 

Austin  v.  VanDermark,  4  Hill,  259,  813 

Special  circumstances  in  above  case  held  not  suffi- 
cient to  charge  the  holder  with  notice.  Idem.  813 

Indorsee  of  note  may  maintain  debt  against  any 
previous  indorser. 

Ono?i.  Co.  Bk.  v.  Bates,  3  Hill,  53,  51!l 

Statute  authorizing  makers  and  indorsers  of  prom- 
issory note  to  be  joined  in  one  suit,  only  goes  to 
the  remedy  of  the  holder,  and  does  not  affect  the 
rights  of  maker  and  indorsers  as  between  them- 
selves. 

PUts  v.  Johnson,  3  Hill,  112,  533 

Note  furnishes  sufficient  consideration  for  an  ab- 
solute guaranty  of  payment  indorsed  thereon,  made 
contemporaneous  with  it :  contra,  where  made  at 
different  time. 

Manro  v.  Durham,  3  Hill,  584,  692 

In  action  against  indorser  of  note  payable  in  an- 
other State,  if  defendant  wishes  to  take  advantage 
of  the  laws  of  such  State,  the  onus  is  on  him  to  show 
that  such  laws  differ  from  ours. 

Leavenworth  v.  Broekway,  2  Hill,  201,          332 

BILLS  OF  EXCEPTIONS. 

Judge  ruled  at  trial  that  a  former  recovery  against 
plaintiff 's  tenant,  and  entry  by  defendant  thereun- 
der were  not  sufficient  to  rebut  presumption  arising 
from  plaintiff's  prior  uninterrupted  possession ;  un- 
der general  exception  thereto ;  held  defendant  could 
not  raise  the  question  whether  the  evidence  was 
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sufficient  to  overcome  presumption  arising  from 
such  possession. 

Wheeler  v.  Ryerss,  4  Hill,  466,  884 

Where  defendant  insists  at  the  circuit  on  matters 

as  an  entire  bar,  he  cannot,  upon  exception,  raise 

the  question  whether  the  facts  ought  not  to  have 

gone  in  mitigation  of  damages. 

Payne  v.  Ladue,  1  Hill,  116,  72 

Refusal  of  court  to  postpone  a  cause  cannot  be 
reviewed  on  bill  of  exceptions. 

People  v.  Colt,  3  Hifi,  432,  641 

An  exception  to  judge's  ruling,  refusing  to  non- 
suit plaintiff  for  failure  to  introduce  a  necessary 
paper,  is  deemed  waived,  where  defendant  subse- 
quently produces  and  proves  such  paper  himself. 

Colvinv.  Burnet,  2  Hill.  620.  474 

Refusal  of  judge  to  open  proofs  after  once  closed, 
to  admit  further  testimony,  is  not  the  subject  of  a 
bill  of  exceptions. 

Barthelemy  v.  People,  2  Hill,  248,  348 

An  exception  for  admission  of  evidence,  not  suf- 
ficient, per  se  to  make  out  a  defense,  but  constitut- 
ing part  of  chain  of  proofs  tending  to  that  end  can- 
not be  sustained. 

Labron  v.  Woram,  1  Hill,  91.  63 

Where  claim  and  objection  to  evidence  offered  is 
general,  any  objection  available  at  trial  is  admissi- 
ble on  argument  of  bill  of  exceptions. 

Ward  v.  People,  3  Hill,  395,  628 

A  general  exception  to  judge's  charge  is  not 
available  on  error. 

Labron  v.  Woram,  1  Hill,  91,  63 

BILLS  OF  PARTICULARS. 

Where  bill  of  particulars  delivered  on  request 
states  that  the  note,notice  of  which  was  served  with 
declaration  on  money  counts,  is  only  cause  of  action 
relied  on.plea  subsequently  served  without  affidavit 
may  be  disregarded. 

Cnmstock  v.  Merritt,  1  Hill,  369,  161 

If  first  bill  of  particulars  furnished  under  judge's 
order,  is  so  clearly  evasive  and  unsatisfactory  as  to 
show  that  party  did  not  intend  to  comply  with  the 
order,  the  opposite  party  may  at  once  move  court 
for  non  pros,  without  obtaining  second  order. 

Stanley  v.  Millard,  4  Hill,  50,  74O 

A  bill  of  particulars  furnished  pursuant  to  judge's 
order.containiug  several  charges  for  "cash"  without 
stating  whether  money  was  lent  to,  paid  out  for,  or 
received  by  defendant,  is  insufficient.  Idem.  74O 

So  of  a  bill  containing  charges  of  notes,  giving 
amount  of  each  without  any  other  description. 

Idem.  74O 

So  of  a  bill  containing  items  of  goods  sold,  giving 
dates  and  sums  with  particularity  and  then  adding, 
"  The  same  items  as  above  in  every  respect  in  each 
year  and  on  each  day  of  the  same  (Sundays  and  July 
4  excepted),  from  Sept.  1, 1838  to  Jan.  1, 1840." 

Idem.  74O 

Although  bill  of  particulars  in  former  suit  is  gi  ven 
in  evidence  by  plaintiff  with  notice  that  it  is  used 
only  for  certain  purpose ;  held,  did  not  preclude  de- 
fendant from  using  entire  contents  of  bill  for  any 
purpose  pertinent  to  his  defense. 

Ketty  v.  Dutch  Ch.,  2  Hill,  105,  3OO 


CANALS. 

Under  lease  of  waste  water  from  canal,  reserving 
right  of  resumption  when  commissioners  should 
think  it  necessary,  without  payment  of  damages, 
etc.:  held,  that  power  reserved  extended  as  well  to  a 
partial  as  a  total  resumption, and  that  on  resumption, 
lessor  was  not  liable  to  lessee  in  damages. 

Ex  parte  Miller,  2  Hill,  418,  404 

The  opinion  of  the  commissioners  as  to  the  neces- 
sity, is  sufficiently  manifested  by  their  acts  in  caus- 
ing the  waste-weir  to  be  raised.  Idem.  4O4 

The  statute  giving  damages  to  lessees  of  waste 
waters  which  have  been  resumed,  applies  only  where 
a  legal  or  equitable  claim  exists,  and  is  inapplicable 
to  above  case.  Idem.  4O4 

The  appropriation  of  land  for  a  canal  by  the  au- 
thorized agents  of  the  State,  confers  a  right  to  enter 
upon  and  use  the  soil,  although  the  absolute  fee 
does  not  vest  in  State  until  appraisement  of  dam- 
ages. 

Baker  v.  Johnson,  2  Hill.  342.  38O 

A  mere  entry  on  the  land,  laying  out  and  com- 
mencing work  will  be  sufficient  to  warrant  an  ap- 
propriation, without  formal  resolution  of  commis- 
sioners. Idem.  38O 

Where  statute  authorizes  the  taking  of  lands  for 
public  use  (e.  g.,  a  canal),  the  stone  in  the  earth  and 
everything  else  included  in  the  general  definition  of 
the  term  '"land,"  may  be  taken.  Idem.  38O 

61  N.  Y.  R.,  15.  961 


viii 


GENERAL  INDEX. 


Accordingly,  held,  trover  by  owner  of  land  would 
not  lie  against  state  contractor,  taking  such  stone 
while  excavating  for  canal,  as  it  belonged  to  the 
State.  Mem.  38° 

An  appeal  from  appraisement  made,  by  canal  ap- 
praisers, made  bv  OIK-  commissioner  MOD*  in  the 
names  and  by  authority  of  thereat,  held  regular. 

I-,;,,,!,  'r.  r,,,;ir».  of  Canal  Funii,  3  Hill,  i !>W.  698 

Raising  of  dam  of  defendants  under  authority  of 
canal  commissioners,  to  the  injury  of  plaintitf,  is 
not  to  t>e  presumed  done  under  statute  relating  to 
extraordinary  repairs  in  alwence  of  an  application 
and  adjudication  by  Canal  Board. 

J,  riMimc  r.  MViyi/emr,  1  Hill,  279.  129 

Authority  by  canal  commissioners  to  defendant  to 
raise  water  in  his  dam  for  state  purposes  to  plaint- 
iff's injury,  is  no  defense  to  action  for  damages, 
where  construction  of  dam  was  not  in  original  plans, 
made  and  adopted  as  required  by  statute,  to  which 
they  were  restricted,  and  which  could  not  be 
changed.  Idem.  129 

CASE. 

Owner  of  steamboat  is  not  responsible  in  case  ei- 
ther at  common  law,  or  under  1  R.  S.,  681,  for  willful 
misconduct  of  master  in  running  boat  against  and 
injuring  another  boat. 

Richmond  Turnpike  Co.  v.  Vanderbilt,  I 

Hill,  480,  198 

Case  lies  apainst  a  private  corporation  for  an  in- 
jury resulting  from  its  negligence. 

Rector,  etc.,  v.  Buckhart,  8  Hill,  193,  56O 

So  held  where  walls  of  church  edifice  were  allowed 
to  stand  after  the  rest  of  the  building  had  been  de- 
stroyed by  flre,  and  a  part  fell  upon  a  passer  by. 

Idem.  560 

An  express  promise  cannot  avail  plaintiff  in  case 
to  recover  on  ground  of  a  lien. 

Grinnt.ll  v.  Cook,  3  Hill,  485,  658 

CERTIORARI. 

Judges  of  Supreme  Court, when  refusing  to  review 

their  confirmation,  as  commissioners,  of  report  of 

commissioners  of  estimate  and  assessment,  will  allow 

certiorari  to  remove  proceedings  to  Court  of  Errors. 

In  re  Mt.  Morris  So.,  2  Hill,  14,  269 

Acts  of  officers  of  municipal  corporations,  if  plain- 
ly judicial  in  their  character,  may  be  reviewed ;  con- 
tra, if  merely  corporate  or  ministerial  acts. 

Idem.  269 

Taking  lands  for  opening  or  widening  of  streets  is 
a  mere  corporate  act.  Idem.  269 

Questions  of  irregularities  in  assessment  must  be 
presented  on  motion  to  confirm  report ;  they  cannot 
be  raised  on  certiorari.  Idem.  269 

Certiorari  does  not  lie  to  try  merits  of  a  question. 
Idem.  269 

A  certiorari  will  not  lie  to  any  inferior  tribunal, 
except  to  remove  proceedings  which  still  remain 
before  it. 

People  v.  Suprs.  of  Queens,  1  Hill,  195,  10O 

Will  not  lie  to  a  ministerial  officer  to  examine  his 
right  to  act  under  certain  process.  Idem.  1OO 

Nor  to  remove  and  correct  proceedings  of  Board 

of  Supervisors  in  assessing  town  and  county  taxes. 

Idem.  .  10O 

Nor  to  remove  proceedings  of  persons  acting  as 
commissioners  in  laying  out  highway,  although  it 
be  shown  that  they  omitted  to  take  the  oath  of  of- 
fice within  time  limited  by  law. 

People  v.  Covert,  1  Hill,  674,  264 

The  question  whether  persons  acting  as  commis- 
sioners of  highways  are  such,  either  de  facto  or  de 
jure,  cannot  be  reached  by  certiorari.  Idem.  264 

Certtorart  lies  only  to  inferior  courts  and  officers 
exercising  judicial  powers :  and  it  will  not  lie  to  re- 
view official  proceedings  of  either  a  legislative,  ex- 
ecutive or  ministerial  character. 

People  v.  Manor,  etc.,  of  N.  Y.,  2  Hill,  9.       267 

Where  awarded  in  improper  case,  court  will  quash 
it,  even  after  return  and  hearing  on  the  merits. 

Idem.  267 

Allowance  of  common  law  certiorart  is  in  sound 

discretion  of  court,  and  it  will  not  be  granted  where 

It  will  work  a  public  inconvenience,  and  party  has 

remedy  by  action.    Idem.  267 

In  re  Mt.  Morris  SQ.,  2  Hill,  14,  269 

A  common  law  certiorari  to  an  inferior  tribunal, 
removes  only  record  of  its  proceeding,  or  other  en- 
try in  nature  of  record ;  and  if  return  contains  any- 
thing more,  it  will  be  disregarded  pro  tanto ;  and 
proceedings  can  be  reviewed  only  to  see  that  sub- 
ordinate tribunal  has  kept  within  limits  of  its  juris- 
diction. 

People  v.  Mayor,  etc.,  of  N.  Y.,  2  Hill.  9,      267 
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On  certiorari  from  a  flnal  determination  of  an  in- 
ferior court,  the  Supreme  Court,  merely  reverses  or 
affirms  the  Judgment,  On  allirmance,  the  adjudica- 
tion below  remains  and  is  available  from  time  it  is 
made. 

Lord  r.  Mai/or,  etc.,  of  N.  Y.,  3  Hill,  426,      639 

C.  P.,  in  ordering  amended  return  to  cert* 
should  examine  the  matters  and  refuse  the  applica- 
tion in  respect  to  whatever  is  irrelevant  to  the  ipies- 
tions  proper  for  review. 

Onaantonfc  r.  Ranktt.  3  Hill,  3SJ,  604 

If  return  of  justice  to  certiorari  from  C.  P.  ex- 
pressly imports  a  statement  of  all  the  evidence,  and 
there  is  nothing  in  it  to  support  the  judgment,  the 
C.  P.  is  bound  to  reverse. 

Baldwin  r.  Lelevan,  2  Hill,  125,  3O6 

Where  return  is  silent  as  to  matter  relied  on  for 
error,  party  seeking  to  reverse  judgment  is  to  pro- 
cure amended  return. 

Baum  v.  Taritenny,  3  Hill,  76,  52O 

Where  return  of  justice  is  silent  as  to  whet  her 
plaintiff  was  called  or  present  when  verdict  of  jury 
was  rendered  ;  held,  no  ground  tor  reversing  Judg- 
ment as  it  will  be  intended  that  proceedings  were 
regular  until  the  contrary  appears.  Idem.  62O 

C.  P.,  on  ccrtiwari,  will  not  interfere  with  judg- 
ment in  justice  court,  where  jury  has  passed  on 
questions  of  fact,  as  to  which,  evidence  was  given  on 
both  sides.  Idem.  52O 

The  reasons  given,  or  circumstances  influencing 
the  judge  or  officer  in  the  exercise  of  a  matter  of  dis- 
cretion cannot  be  given  as  grounds  for  reversing  his 
action. 

Ex  parte  Hayaman.  2  Hill,  415,  403 

CHATTELS. 

Where  goods  have  been  tortiously  taken,  a  t.»n<t 
fide  purchaser  under  wrong-doer.orany  person  who 
comes  to  possession  of  goods  by  delivery,  and  with- 
out fault  on  his  part,  is  not  liable  to  the  owner  in 
trespass,  but  only  in  trover  or  replevin  in  the  <l,  ti- 
net,  after  demand,  etc. 

Barrett  v.  Warren,  3  Hill.  348,  61 3 

If  goods  be  taken  by  trespass  from  trespasser, 
owner  may  have  an  action  of  trespass  against  last 
taker.  And  it  is  sufficient  for  him  prima  facie,  to 
show  first  taking  to  be  unlawful,  to  cast  oint.--  on 
defendant  of  proving  that  he  came  into  possession 
by  purchase  or  bailment  without  fault  on  his  ]  art. 
Idem.  613 

CHATTEL  MORTGAGE. 

See  FRAUDULENT  CONVEYANCE. 

Where  mortgage  was  not  filed  pursuant  to  statute, 
and  mortgagor  continued  in  possession  for  purpose 
of  managing  property  as  agent  for  mortgagee:  held, 
mortgage  absolutely  void  as  against  creditors. 

Camp  v.  Camp,  2  Hill,  628,  477 

After  default  in  payment  of  chattel  mortgage, 
mortgagee's  title  becomes  absolute;  and  mortga- 
gee's filing  statement  pursuant  to  Act  of  April  29, 
1833,  will  not  work  extension  of  credit. 

Fuller  v.  Acker,  1  Hill,  473,  106 

COMMISSION  TO    EXAMINE   WIT- 
NESSES. 

See  DEPOSITIONS. 

COMMON  CARRIER. 

Owners  of  tow-boats  towing  canal-boats  are  not 
common  carriers,  but  are  only  liable  as  bailees  for 
hire,  and  may  make  a  valid  contract  restricting  their 
liability,  but  such  contract  cannot  extend  to  loss  oc- 
casioned by  fraud. 

Alexander  v.  Greene,  3  Hill,  9,  497 

Where  canal-boat  was  towed  under  contract  "at 
risk  of  her  master,"  etc. ;  held,  tow-boat  owners  not 
liable  where  she  was  sunk  by  reason  of  want  of  or- 
dinary care  on  part  of  those  in  charge  of  tow-boat. 
Idem.  497 

Where  memorandum  was  given  to  owner  of  goods 
promising  to  forward  them  to  their  place  of  desti- 
nation, danger  of  flre,  etc.,  excepted  ;  held,  carrier 
liable  for  loss  by  fire,  although  not  resulting  <  i  <  m 
negligence,  under  the  rule  that  carriers  cannot  limit 
their  liability.or  evade  the  consequences  of  a  breach 
of  their  legal  duty,  by  an  express  agreement  or  spe- 
cial acceptance  of  goods  to  be  transported. 

Gould  r.  HUl,  2  Hill,  623,  4  75 

COMMON  PLEAS. 

Judgment  of  C.  P.  reversing  justice's  judgment 
will  not  be  reversed,  because  return  does  not  show 
whether  reversal  was  for  error  of  law  or  faet. 

ShaU  v.  Lathrop,  3  Hill,  237,  5 75 
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The  certificate  of  Judge  of  C.  P.,  required  by  Act 
of  May  26,  1836,  with  view  to  a  writ  of  error  in  a 
cause  originating  in  a  justice  court,  is  regular,  al- 
though obtained  before  the  filing  of  the  judgment 
record. 

Moot  v.  Parkhurst,  2  Hill,  372,  389 

CONFESSION  OF  JUDGMENT. 

Motion  to  set  aside  judgment  entered  on  bond  and 
warrant  of  attorney,  on  ground  that  latter  was  given 
in  consideration  of  promise  to  make  advances  which 
plaintiff  had  failed  to  do :  held,  promise  sufficient 
consideration  to  support  judgment,  and  defendant's 
remedy  was  by  action  for  a  breach  of  it. 

Neteon  v.  Sharp,  4  Hill,  584,  923 

CONSIDERATION. 

A  promise  by  one  after  arriving  of  age,  to  pay  a 
debt  contracted  while  an  infant,  made  to  one  who 
was  attorney  for  plaintiff  in  another  suit,  will  not 
authorize  a  recovery. 

Bigelow  v.  Grannis,  2  Hill,  120,  305 

Where  debt  is  discharged  by  accord  and  satisfac- 
tion for  less  than  its  amount,  there  remains  no  such 
moral  obligation  to  pay  the  balance  as  will  support 
subsequent  promise ;  contra  as  to  discharge  by  op- 
eration of  law. 

Stafford  v.  Bacon,  1  Hill,  532,  216 

Mortgagor's  withdrawing  a  bid  at  foreclosure  sale, 
and  allowing  purchaser  of  equity  of  redemption 
to  purchase,  is  sufficient  consideration  to  support 
promise  by  the  purchaser  to  pay  off  judgments, 
which  are  liens  on  the  premises. 

Steele  v.  Babcnck,  I  Hill,  527,  214 

Note  furnishes  sufficient  consideration  for  an  ab- 
solute guaranty  of  payment  indorsed  thereon  made 
contemporaneous  with  it ;  contra  where  made  at 
different  time. 

Manro  v.  Durham,  3  Hill,  584.  692 

CONSIGNOR  AND  CONSIGNEE. 

"Where  goods  are  sent  to  consignees,  commission 
merchants,  to  meet  advances  by  them  in  pursuance 
of  special  agreement,  they  have  a  vested  interest 
on  delivery  by  consignor  to  the  carrier,  and  they 
may  maintain  replevin  against  sheriff  who,  after 
delivery  to  carrier,  levies  upon  goods  under  execu- 
tion against  consignor. 

Grosvenor  v.  Phillips,  2  Hill,  147,  314 

CONSTITUTIONAL  LAW. 

Statute  authorizing  magistrate,  summarily  and 
without  a  jury,  to  convict  as  a  disorderly  person 
one  who  has  abandoned  his  family,  and  to  require 
from  him  sureties  for  good  behavior,  is  not  uncon- 
stitutional. 

Duffy  v.  People,  1  Hill,  355,  156 

The  Constitution  in  relation  to  trials  by  jury  has 
no  reference  to  proceedings  intended  merely  to  pre- 
vent commission  of  offenses.  Idem.  156 

Statute  operating  to  lessen  the  time  of  exercising 
a  previous  existing  right,  is  not  unconstitutional. 
Butler  v.  Palmer,  1  Hill,  325,  145 

The  statute  (1  R.  S.,  513,  sec.  77)  authorizing  a  pri- 
vate road  to  be  laid  out  over  the  lands  of  a  person 
without  his  consent,  is  unconstitutional  and  void. 
(Nelson,  Ch.  J.,  dissenting). 

Taylor  v.  Porter,  4  Hill,  140,  773 

Nelson,  Ch.  J.,  dissents  from  above,  on  ground 
that  the  right  was  given  by  Colonial  Act  of  1772, 
was  adopted  by  the  subsequent  state  constitutions, 
and  enforced  uninterruptedly  for  70  years. 

Idem.  773 

After  grant  of  land  to  trustee  with  authority  to 
sell  at  a  certain  sum  per  acre;  held,  subsequent  Act 
authorizing  sale  for  such  price  as  could  be  obtained, 
without  limitation  as  to  amount,  not  unconstitu- 
tional. 

Welch  v.  Silliman,  2  Hill,  491,  43O 

Provision  of  Constitution  requiring  assent  of  two 
thirds  of  members  elected  to  each  branch  of  the 
Legislature  to  every  Act,  continuing  or  altering  any 
body  politic  or  corporate,  extends  to  all  corpora- 
tions, whether  public  or  private. 

Purdyv.  People,  4  Hill,  384,  856 

Rev'g  People  i'.  Purdy,  2  Hill,  31,  2  74 

The  state  statute  requiring  speed  of  steamboats 
'  while  passing,  coining  to  or  going  from  wharves  of 
City  of  Albany,  is  not  repugnant  to  U.  S.  Constitu- 
tion and  laws,  as  to  regulations  of  commerce. 

Peopte  v.  Jenkins,  1  Hill,  469,  194 

CONTEMPTS. 

To  warrant  a  rule  against  a  person,  the  disobedi- 
ence to  which  would  be  a  contempt,  he  must  not 
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only  be  a  party  or  officer  of  the  court,  but  he  must 
be  so  in  respect  to  the  particular  wrong  which  he  is 
ordered  to  repair. 

Ex  parte  Ketchum,  4  Hill.  564.  916 

Accordingly,  held,  such  rule  not  granted  by  Su- 
preme Court  to  compel  attorney  to  pay  over  money 
received  in  a  suit  which  he  was  retained  to  defend 
in  the  N.  Y.  Superior  Court.  Idem.  916 

Revised  Statutes  have  not  taken  from  courts  of 
record  their  common  law  power  of  committing  for 
contempts  by  rule  merely,  without  other  process. 
People  v.  Nevins,  1  Hill,  154,  85 

For  disobeying  order  to  pay  costs,  party  has  elec- 
tion of  either  statutory  or  common  law  remedy. 

Idem.  85 

CONTRACTS. 

See  DEED,  VENDOR  AND  PURCHASER,  ETC. 

M.  completed  A.'s  contract  with  State  to  build 
canal  bridges,  under  agreement  by  A.  that  he  should 
receive  compensation  provided  for  in  original  con- 
tract and  received  his  pay  therefor ;  award  was  aft- 
erwards made  to  A.  under  Act  providing  for  Sxtra 
allowance  to  canal  contractors ;  held,  M.  could  not 
recover  against  A.  for  moneys  received  thereunder. 
Mumett  v.  Lewis,  4  Hill,  635,  94O 

A  note  given  by  defendant  authorized  the  sale,  on 
default  of  payment,  of  certain  stock  deposited  as 
collateral  security  ;  held,  sale  made  at  Board  of  Bro- 
kers in  N.  Y.  City,  at  its  market  value,  on  two  days' 
notice  to  defendant,  who  did  not  object,  was  valid. 
Willoughby  v.  Comstock,  3  Hill,  389,  626 

Where  agent  to  sell  property  departs  from  the 

terms  of  his  authority,he  is  not  entitled  to  the  agreed 

compensation,  without  subsequent  express  promise 

from  principal,  although  principal  ratifies  his  acts. 

Gregory  v.  Mack,  3  Hill,  380,  623 

Construction  of  covenant  not  to  sell  stoves  or  cast- 
ings within  certain  limits,  except  to  defray  ordinary 
household  expenses ;  manner  and  amount  of  sales. 
See, 

Goulding  v.  Hewitt,  2  Hill,  644,  483 

In  November,  1838,  A  agreed  to  accept  B's  drafts 
to  a  certain  amount,  and  B  agreed  to  deliver  2,000 
barrels  of  flour  by  June  15, 1839,  in  payment  there- 
for ;  held,  that  drafts  drawn  and  made  payable  after 
the  15th  of  June,  were  not  within  the  contract. 

Boyd  v.  Townsend,  4  Hill,  183,  788 

A  agreed  with  B.  the  owner  of  a  farm,  that  A 
should  work  for  B  one  year,  and  that  A's  wife 
should  perform  the  duties  of  housekeeper,  and  A 
and  his  wife  moved  on  the  farm  with  their  house- 
hold furniture ;  held,  that  such  contract  created  the 
relation  of  master  and  servant,  and  not  landlord 
and  tenant,  and  trespass  will  not  lie  against  B  for 
ordering  them  and  their  furniture  from  the  prem- 
ises. 

Haywood  v.  Miller,  3  Hill,  90,  525 

In  action  against  indorser  of  note,  payable  in  an- 
other State,  if  defendant  wishes  to  take  advantage 
of  the  laws  of  such  State.the  onus  is  on  him  to  show 
that  such  laws  differ  from  ours. 

Leavenworth  v.  Brockway,  2  Hill,  201,          332 

Several  distinct  written  instruments  relating  to 
same  transaction,  executed  at  same  time,  must  be 
construed  together,  and  their  legal  effect  cannot  be 
varied  by  parol  evidence. 

Hull  v.  Adams,  1  Hill,  601,  24O 

A  contractor  grave  his  subcontractor  an  order  on 
treasurer  of  church  corporation  and  member  of 
building  committee,  who  promised  to  pay  it.  Held, 
without  consideration  and  void,  where  treasurer 
had  no  authority  to  pay  orders  unless  countersigned 
by  building  committee ;  also  void  within  Statute  of 
Frauds  for  want  of  writing. 

Quin  v.  Hanford,  1  Hill.  82,  6O 

At  common  law,  no  formal  ceremony  is  requisite 
to  give  validity  to  a  marriage,  but  a  contract  be- 
tween the  parties  per  verba  de  prcesenti  is  enough. 
Starr  v.  Peck.  1  Hill*  270,  126 

A  mere  casual  expression  to  a  stranger,  of  one's 
intent  to  pay  a  debt  discharged  by  operation  of  law, 
cannot  be  made  available  as  a  new  promise. 

Stafford  v.  Bacon,  1  Hill,  532,  216 

Under  terms  of  note,  stock  was  delivered  to  pay- 
ee as  collateral  security,  with  power  to  sell  if  note 
not  paid  at  maturity :  held,  that  payee  had  no 
right  to  sell  such  stock  prior  thereto,  and  evidence 
of  custom  was  inadmissible  to  vary  terms  of  such 
note. 

AUen  v.  Dykers,  3  Hill,  593,  696 

CORPORATIONS. 

See  INCORPORATED  COMPANIES  AND  MUNICIPAL 
CORPORATIONS. 
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COSTS. 

A  charge  for  drawing  and  copying  a  bill  of  partic- 
ulars is  not  taxable  in  suite  commenced  since  Act 
of  May  14.  1840. 

Barher  v.  W.  Stockbridge  R.  R.  Co.,  4  Hill, 
647,  »H 

|0  a«  to  charge  for  copy  <>t  pleadings  to  he  used 
by  referees,  on  reference  of  cause.  Idem.  911 

On  error  to  Supreme  Court  from  Court  of  Errors, 
prevailing  party  cannot  charge  by  the  folio  for  cop- 
ies of  points  furnished  on  the  argument  in  latter 
court,  but  only  for  expense  of  printing  them. 

Belden  r.  Bnrhngham,  1  Hill.  381,  158- 

Under  Act  of  1840  (p.  330,  sec.  3),  attorney-fee  for 
attending  trial  of  a  cause,  is  taxable,  although  cir- 
cuit is  not  held  on  account  of  absence  of  judge  : 
contra  as  to  counsel  fee. 

Ittick  v.  Whitney,  4  Hill,  54,  741 

Where  two  defendants  appeared  and  pleaded  by 
different  attorneys,  and  each  asked  for  judgment, 
as  in  case  of  nonsuit,  but  one  bill  of  costs  was  given : 
it  appearing  they  could  have  united  in  the  applica- 
tion.* 

Trowbridge  v.  Sharp,  4  Hill,  38,  736 

In  suit  against  nine  defendants,  amendment  was 
allowed  on  motion,  on  payment  of  but  one  bill  of 
costs,  although  three  attorneys  appeared  and  served 
three  separate  sets  of  papers. 

Jones  v.  Williams,  4  Hill,  34,  735 

Taxation  of  costs  on  argument  of  demurrer  cases. 
Tuler  v.  TULutson,  3  Hill,  442,  644 

A  retaining  fee  for  counsel  is  only  taxable  where 
party  finally  prevails  in  the  cause  and  not  in  any  in- 
terlocutory proceeding  or  judgment.  Idem.  644 

In  suits  commenced  since  the  Act  of  1840  (p.  327), 
a  counsel  fee  is  not  taxable  for  attending  prepared 
for  trial,  but  only  for  actually  trying,  etc. 

Schenck  v.  Lathrop,  3  Hill,  449,  646 

The  question  is  the  same  in  relation  to  argument 
of  a  demurrer,  bill  of  exceptions,  etc.  Idem.  646 

AflBdavit  for  witnesses'  charges  must  state  their 
names,  residences,  distances  traveled  and  days  they 
actually  attended. 

Ehle  r.  Bingham,  4  Hill,  595,  926 

Fees  paid  witnesses  who  do  not  attend,  cannot  be 
recovered  as  costs  in  the  cause.  Idem.  926, 

Witnesses  only  allowed  for  one  day's  attendance, 
where  cause  is  on  calendar  only  one  day. 

Idem.  926 

Witnesses  who  live  a  great  distance  from  court 
and  are  prevented  from  reaching  it  on  first  day,  but 
arrive  on  morning  of  second  day,  and  before  cause 
is  reached  on  the  calendar,  are  entitled  to  fees,  al- 
though cause  was  put  over  term  on  the  first  day. 

Anonymous,  3  Hill,  457,  648 

Although  public  officer  against  whom  judgment 
has  been  obtained  for  an  act  done  by  virtue  of  his 
office,  brings  error  and  reverses  judgment,  he  is  not 
entitled  to  double  costs  upon  writ  of  error. 

Dockxtader  v.  Summons,  4  Hill,  546,  911 

The  statute  allowing  double  or  increased  costs  to 
officers,  etc.  (2  R.  8..  512),  extends  as  well  to  replevin 
aa  to  other  actions. 

Waring  v.  Acker,  1  Hill,  673.  264 

Costs,  however,  of  special  motion  in  progress  of 
the  cause,  are  not  within  the  provision.  Idem.  264 

Where  proceedings  under  3d  section  of  Non-Im- 
prisonment Act  of  1831  are  dismissed,  defendant's 
costs,  fees  and  expenses  cannot  be  taxed  at  a  sum 
exceeding  $10. 

Fan  Hovenburgh  v.  Case,  4  Hill,  541,  9O9 

Statute  giving  costs  to  defendant,  where  one  or 
more  of  several  issues  are  determined  in  bis  favor, 
and  others  in  plaintiff's  favor,  applies  only  to  cases 
in  which  a  verdict  is  actually  rendered  for  defend- 
ant. 

Briggs  v.  Allen,  4  Hill,  538,  9O8 

Declaration  in  ejectment  contained  count  of  es- 
tate in  dower  and  two  counts  of  estate  in  fee ;  de- 
fendant pleaded  one  plea  of  not  guilty,  and  plaint- 
iff obtained  verdict  on  first  count ;  held,defendant's 
plea  made  several  issue  on  each  count  and  entitled 
defendant  to  costs  of  matters  found  in  his  favor. 
Crittenden  v.  Orittenden,  1  Hill,  a59,  158 

Where,  in  replevin  in  C.  P.  brought  by  Infant 
without  the  appointment  of  a  next  friend,  judg- 
ment was  given  against  him  and  reversed  on  error 
because  of  such  irregularity ;  held,  defendant  could 
not  be  relieved  from  costs  of  error. 

Gosling  v.  Acker.  2  Hill,  391.  395 

Where  defendant  obtains  verdict  on  second  trial, 
after  new  trial  granted  on  plaintiff's  application, 
with  costs  to  abide  event ;  held,  defendant  entitled 
to  costs  of  opposing  motion. 

-     Koon  v.  Thurman,  2  Hill.  357,  385 
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Whore  defendant  is  let  in  to  defend  on  terms  aft- 
er judgment  against  him  which  is  to  stand  as  secu- 
rity ;  and  plaintiff  afterwards  obtains  verdict,  he  is 
entitled  to  an  order  that  defendant  pay  costs  subse- 
quent to  judgment  or  that  attachment  issue. 

Doint  v.  Boughton. :(  Hill,  »rc>,  647 

Where  writ  of  error  to  C.  P.  was  brought  after  pas- 
sage of  Act  of  May  14,  1840,  although  Judgment  was 
rendered  before  ;  held,  costs  of  writ  must  bo  taxed 
according  to  rates  established  by  said  Act. 

Larmon  v.  Aiken,  4  Hill,  591,  926 

Costs  of  pending  chancery  suit  cannot  be  taxed  in 
suit  at  law. 

Ittick  v.  Whitney,  4  Hill,  54,  741 

Plaintiff  in  error  is  not  entitled  to  costs  in  court 
below,  unless,  in  addition  to  the  reversal,  a  final 
judgment  is  rendered  in  his  favor. 

Gosling  t>.  Acker,  2  Hill.  391.  395 

On  affirmance  of  surrogate's  proceedings  for  ad- 
measurement of  dower,  costs  are  in  discretion  of 
court ;  and  where  appellee  is  not  in  fault,  costs  will 
be  allowed  him. 

White  v.  Story,  2  Hill,  543,  448 

An  executor  or  administrator  whose  proceedings 
are  set  aside  on  motion  as  irregular,  will  be  ordered 
to  pay  costs  of  motion. 

Varick  v.  Bodine,  3  Hill,  441,  644 

Administrator  who  sues  in  his  representative  ca- 
pacity for  use  and  occupation  after  intestate's 
death,  of  premises  in  which  his  intestate  had  only 
an  estate  per  autre  vie,  must  pay  costs  it  he  fail. 

Reynolds  v.  CoUins,  3  Hill,  441.  644 

Where  one  prosecutes  defense  in  ejectment  in 
name  of  another,  and  it  is  attempted  to  make  him 
liable  for  costs  as  a  landlord  defending  in  name  of 
tenant,  motion  for  rule  that  he  pay  costs  will  be  de- 
nied where  relation  of  landlord  and  tenant  is  strong- 
ly opposed  by  affidavit. 

Ryers  v.  Hedges.  I  Hill,  646.  255 

Livingston  v.  Clements,  1  Hill,  648,  255 

Where  person  is  in  truth  not  chargeable  with  hav- 
ing brought  an  action,  be  cannot  be  subjected  to 
costs  under  2  R.  S.,  515.  sec.  47,  however  much  he 
may  have  interfered  in  the  suit. 

Whitney  v.  Cooper,  I  Hill.  629,  249 

But  the  person  bringing  action  in  name  of  anoth- 
er, Is  liable  for  costs  recovered  against  nominal 
plaintiff,  although  his  interest  is  by  way  of  mort- 
gage or  lien.  Idem.  249 
Who  may  be  said  to  have  brought  such  action 
within  meaning  of  statute.  See,  Idem.  249 
Where  stockholders  are  individually  liable  for 
debts  of  company  at  suit  of  creditors,  before  suing 
a  stockholder  judgment  must  be  obtained  against 
the  company,  but  creditor  cannot  recover  such 
costs  of  stockholder. 

Bailey  v.  Bancker,  3  Hill,  189,  658 

COURTS-MARTIAL. 

Notice  by  court-martial  to  delinquent,  of  fine  im- 
posed, is  not  essential  to  the  right  of  issuing  a  war- 
rant for  its  collection,  although  he  had  not  person- 
al notice  to  appear. 

Van  OrsdaU  v.  Hazard,  3  Hill,  243,  577 

Where  members  of  a  regimental  court-martial 
met  and  were  sworn,  and  at  request  of  one  he  was 
excused  by  the  colonel  from  serving  on  account  of 
his  own  indisposition  and  sickness  in  his  family,  and 
another  was  appointed  in  his  stead ;  held,  organiza- 
tion of  court  was  regular.  Idem.  577 

A  fine  imposed  by  court-martial  on  a  commis- 
sioned officer,  can  only  be  collected  under  a  warrant 
issued  by  the  president  of  the  court. 

People  v-  Hazard,  4  Hill,  207,  795 

COURT   OF  ERRORS. 

See  APPEAL  and  ERROR. 

Rules  of  the  Court  of  Errors,  adopted  Dec.  17, 
1841.  3  Hill,  625,  7O7 

A  decision  of  Court  of  Errors,  though  overruling 
the  uniform  course  of  decisions  on  that  subject, 
must  be  taken  as  a  precedent  in  lower  courts  in  all 
cases  embracing  similar  circumstances.  See, 

Butler  v.  Van  Wyck,  1  Hill,  438,  184 

COVENANT. 

See  DEED,  ESTOPPEL,  CONTRACT,  ETC. 

Construction  of  joint  covenant  to  sell  lands  and 
apply  proceeds  to  payment  of  debt,  see, 

Brown  v.  Stebbins,  4  Hill,  154,  778 

Under  covenant  by  four  to  pay  expenses  for  Joint 
enterprise,  by  drafts  drawn  on  them  which  they 
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is  no  breach,  neither  is  a  refusal  to  provide  funds 
independently  of  such  drafts. 

Glover  v.  Tuck,  1  Hill.  66,  55 

Such  eviction  need  not  be  by  process  of  law. 

Batterman  v.  Pierce,  3  Hill,  171,  553 

To  maintain  action  on  covenant  of  warranty  or 
for  quiet  enjoyment  in  deed  of  lands,  a  lawful  evic- 
tion must  be  shown. 

Greenvault  v.  Davis,  4  Hill,  643.  943 

Eviction  must  be  by  title  both  lawful  and  para- 
mount. 

Kelly  v.  Dutch  Ch,,  2  Hill.  105,  3OO 

Where  plaintiff  voluntarily  yields  up  possession 

on  a  valid  claim  being  made  by  third  person  under 

title  paramount,  he  assumes  burden  of  proving  such 

title  to  be  paramount. 

Greenvault  v.  Davis,  4  Hill,  643.  943 

Covenant  of  seisin  is  broken  when  made  if  grant- 
or is  without  title,  and  action  immediately  accrues, 
and  subsequently  acquired  title  will  not  defeat  it. 

Mccarty  v.  Leggett,  3  Hill,  134,  541 

Covenant  for  quiet  enjoyment  is  broken  by  sale 
under  mortgage  foreclosure,  which  amounts  to  an 
eviction,  though  grantee  becomes  the  purchaser 
thereon ;  and  he  may  maintain  assumpsit  for  money 
paid,  against  grantor. 

Hunt  v.  Amidon,  4  Hill,  345.  843 

Rev'g  S.  C.  below,  1  Hill.  147,  83 

Covenants  of  quiet  enjoyment  run  with  the  land 
and  pass  to  grantee  under  quitclaim  deed. 

Idem.  843 

CRIMINAL  LAW   AND   TRIAL. 

See  INDICTMENT. 

Bank-bills,  complete  in  form  but  not  issued,  are 
the  property  of  the  bank,  and  may  be  so  treated  in 
criminal  proceedings  for  receiving  them  with 
knowledge  of  their  being  stolen. 

People  v.  Wiley,  3  Hill,  194,  56O 

"Where  a  stranger,  under  color  of  agency,receives 
stolen  goods  pursuant  to  arrangement  with  the 
thief,  for  the  purpose  of  making  a  profit  out  of  the 
larceny,  he  is  within  the  statute  against  selling 
stolen  goods,  or  if  he  receives  such  goods  for  pur- 
pose of  assisting  the  thief  and  does  not  make  any 
profit.  Idem.  56O 

The  offense  is  complete  although  owner  is  not 
deprived  of  his  specific  property  but  only  of  an 
award.  The  gist  of  the  offense  is  the  intent  to  de- 
fraud. Idem.  56O 

From  what  circumstances  jury  are  warranted  in 
drawing  a  fraudulent  intent,  on  indictment  for  re- 
ceiving stolen  goods,  by  qne  who  pretended  to  act 
as  agent  for  the  owner.  See  Idem.  56O 

Where  such  a  deficiency  of  jurors  occurs  in  a 
criminal  case  as  is  contemplated  by  2  R.  S.,  733,  sec. 
3,  the  number  of  additional  persons  to  be  summoned 
rests  in  sound  discretion  of  trial  court. 

People  v.  Colt,  3  Hill,  432,  641 

Conviction  before  court  of  special  sessions  on 
complaint  for  feloniously  taking  property  where 
neither  complaint  nor  warrant  of  arrest  stated 
value  of  property,  or 'place  where  offense  arose; 
held  erroneous. 

Howellv.  People,  2  Hill,  281,  359 

Where  indictment  charges  several  felonies  in  dis- 
tinct counts,  court  in  its  discretion  may  require 
district  attorney  to  elect  under  which  count  he  will 
proceed ;  and  such  discretion  is  not  the  subject  of 
writ  of  error  or  bill  of  exceptions. 

People  v.  Baker,  3  Hill,  159,  549 


DAMAGES. 

See  CANALS. 

Damages  against  carrier,  for  loss  of  goods,  is  as- 
certained by  market  price  at  time  of  injury,  al- 
though subsequent  experiment  showed  such  goods 
were  of  no  real  value  and  the  market  price  at  that 
time  was  imaginary. 

Smith  v.  Griffith,  3  Hill,  333,  6O8 

The  price  paid  for  an  article  by  a  party  whose 
damages  depend  upon  market  value  of  It,  may  be 
given  in  evidence  against  him  in  ascertaining  such 
value.  Idem.  6O8 

Where,  under  terms  of  note,  stock  was  delivered 
to  payee  as  collateral  security  with  power  to  sell  if 
note  not  paid  at  maturity,  and  part  of  such  stock 
was  sold  or  pledged  to  others  by  payee  before  ma- 
turity ;  held,  that  maker  in  action  therefor,  was  en- 
titled to  recover  the  highest  market  price  on  the 
part  sold  at  the  time  of  sale,  though  he  did  not  tend- 
er payment  of  balance  due  on  note.  * 

Allen  v.  Dukers.  3  Hill,  593,  696 
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Measure  of  damages  for  breach  of  warranty  of 
soundness  on  sale  of  horse,  is  difference  between 
value  of  horse  at  time  of  sale,  considering  him 
sound,  and  his  value  with  the  defect  complained  of, 
not  the  difference  between  the  latter  and  the  price 
paid  for  him. 

Gary  v.  Gruman,  4  Hill,  625,  937 

Upon  vendee's  refusing  to  deliver  notes  for  goods 
sold  or  return  goods  as  agreed,  vendor  brought 
trover ;  held,  measure  of  damages  was  actual  value 
of  goods  and  interest,  and  vendee  was  not  con- 
cluded by  agreed  value;  but  contra  had  vendor 
sued  in  assumpait. 

Stevens  v.  Low,  2  Hill,  132,  309 

Measure  of  damages  for  breach  of  warranty  as  to 
quality  of  goods  sold,  is  difference  between  actual 
value  and  their  value  had  they  answered  the  war- 
ranty. 

Voorhees  v.  Earl,  2  Hill,  288,  363 

Defendant  cannot  recoup  damages  by  setting  up 
breach  of  a  contract  distinct  from  the  one  sued  on. 
In  cases  of  recoupment  it  is  optional  with  defendant 
to  use  his  claim  in  that  way  or  reserve  it  for  a  cross- 
action. 

Batterman  v.  Pierce,  3  Hill,  171,  553 

Where  defendant  elects  to  recoup,  he  cannot  have 
a  balance  certified  in  his  favor,  neither  can  he  main- 
tain action  for  residue.  Idem.  553 

The  right  of  recoupment  is  not  confined  to  cases 
of  fraud  imputable  to  plaintiff.  Idem.  553 

Defendant  may  recoup,  although  damages  on  both 
sides  are  unliquidated,  but  where  respective  claims 
are  liquidated  or  capable  of  being  ascertained  by 
calculation,  he  can  only  setoff.  Mem.  553 

Damages  arising  on  the  part  of  contract  not  sued 
on,  may  be  recouped.  Idem.  553 

In  purchase  of  personal  property  or  lease  of  real 
property,  party  does  not  waive-  his  right  to  dam- 
ages by  merely  acting  in  affirmance  of  contract  aft- 
er discovering  fraud. 

AUaire  v.  Whitney,  I  Hill,  484,  30O 

In  action  by  lessee  against  lessor  on  covenant  for 
quiet  enjoyment,  damages  recoverable  are  costs  of 
defending  the  title,  together  with  rents  paid  lessor 
subsequent  to  eviction,  and  not  exceeding  six  years 
before  suit  brought.  He  can  recover  nothing  for 
.improvements,  rise  in  value,  etc. 

Kelly  v.  Dutch  Ch.,  2  Hill.  105,  30O 

A  leased  under  seal  a  certain  lot  on  fraudulent 
representation  of  lessor  that  it  included  other  prop- 
erty ;  on  discovering  the  fraud  prior  to  commence- 
ment of  term,  he  obtained  lease  of  such  other  prop- 
erty from  true  owner ;  held,  entitled  to  deduction 
from  rent,  in  action  therefor,  to  amount  paid  for 
such  other  lease. 

Allaire  v.  Whitney,  1  Hill,  484,  30O 

Appraisement  of  damages  to  owner  of  land  taken 
for  a  railroad.  See  RAILROADS. 

DEBT. 

Debt  will  not  lie  for  breach  of  sealed  contract  to 
pay  a  note  and  save  plaintiff  harmless  and  indemni- 
fied therefrom,  where  amount  of  note  does  not  ap- 
pear in  contract. 

Long  v.  Long,  1  Hill.  597,  339 

Debt  lies  for  costs  ordered  paid  by  C.  P.  on  decis- 
ion of  special  motion,  where  defendant  cannot  be 
proceeded  against  by  attachment  by  reason  of  ju- 
risdiction out  of  C.  P. 

McDougall  v.  Richardson,  3  Hill,  558,  683 

DEBTOR  AND  CREDITOR. 

See  ASSIGNMENT  FOB  CREDITOKS,  ETC. 

Compulsory  reference  under  1  R.  S.,  802,  sec.  20, 
cannot  be  had  between  trustees  of  non-resident 
debtor  and  a  foreign  banking  company  in  reference 
to  certain  stocks  of  debtor  standing  on  books  of 
agent  of  such  company  in  this  State,  as  matter  in 
controversy  is  not  a  debt  within  meaning  of  stat- 
ute. 

In  re  Denny  &  The  Man.  Co.,  2  Hill,  220,       338 

Possession  and  continuing  of  business  by  clerk  of 
absconding  debtor  is  not  sufficient  evidence  of  title 
in  clerk  as  against  absconding  debtor's  creditors. 
Batchettor  v.  Schuyler,  3  Hill,  386,  635 

DEDICATION. 

Sale  of  lots,  bounding  them  on  unopened  street 
designated  on  city  map,  subject  to  use  of  owners  of 
lots  as  public  street,  held  a  dedication  of  the  land  to 
public  use,  and  owner  only  entitled  to  nominal  dam- 
ages where  taken  for  a  street. 

In  re  Twenty-Xinth  St.,  1  Hill,  189,  98 

In  re  Thirty-Ninth  St.,  1  Hill,  191,  99 
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So  held,  although  another  lot  was  sold  by 
id  included  a  portion  of  such  street,  with 


owner, 

OUt    II"- 


and  included  a  portion  of 

tice  to  purchaser  of  such  other  prior  deeds. 
Idem. 

DEED. 

See  ESCROW. 

A  deed  signed  and  sealed  by  grantor,  but  not  de- 
livered in  his  lifetime,  either  as  an  escrow  or  other- 
wise, passes  no  title. 

Osterhout  v.  Shoemaker,  3  Hill.  513.  608 

Deed  of  conveyance,  expressing  no  consideration, 
may  be  rendered  operative  as  a  covenant  to  stand 
seised,  by  parol  evidence  that  it  was  given  in  con- 
sideration of  blood ;  or  such  deed  may  be  main- 
tained as  a  bargain  and  sale  by  like  evidence  of  its 
having  been  executed  for  a  valuable  consideration. 
Goodell  v.  Pierce,  2  Hill,  659,  488 

Quitclaim  deed  purporting  to  convey  one's  "  right 
of  expectancy"  or  possibility  of  inheritance,  will 
not  affect  grantor's  title  as  heir  subsequently  ac- 
quired. 

Tooley  v.  DtttUe,  2  Hill,  641,  482 

Where,  in  conveyance  of  premises  situate  on  bank 
of  non-navigable  river,  the  lines  are  stated  to  run 
from  one  of  corners  of  the  lot  to  the  river,  "and 
thence  along  the  shore  of  said  river"  to  a  certain 
street,  held  that  grantee  took  only  to  low  water 
mark,  and  not  ad  fllum  aquce. 

Child  v.  Starr,  4  Hill,  389,  851 

Acknowledgment  in  some  form,  by  feme  covert,  of 
deed  executed  by  herself  and  her  husband,  is  always 
essential  to  its  validity. 

Constantine  v.  Van  Winkle,  2  Hill,  240,         345 

Deed  of  land  executed  by  infant  feme  covert  with- 
out her  husband,  and  not  acknowledged  by  her  on 
separate  examination,  etc.,  as  required  by  statute, 
is  absolutely  void. 

Gillett  v.  Stanley,  1  Hill,  121,  74 

So  held,  notwithstanding  Act  of  1809  in  reference 
to  deed  by  Indian  heirs.  Idem.  74 

Party  to  deed  of  lands  cannot  impeach  it  at  law 
on  ground  of  fraud  as  to  the  consideration ;  contra, 
where  fraud  relates  to  the  execution. 

Osterhout  v.  Shoemaker,  3  Hill,  513,  668 

A  subsequent  acknowledgment  and  delivery  to* 
grantee,  ot  conveyance  originally  void  for  fraud 
will  give  it  effect  from  that  time.  Idem.  668 

Where  a  father  deeded  his  property  to  his  elder 
sons  on  condition  that  they  should  provide  for  the 
younger  sons  "in  manner  suitable  for  the  father  to 
provide  for  them,  in  case  he  had  not  deeded  his 
property;"  held,  grantees  were  only  obliged  to  pro- 
vide for  younger  sons  as  members  of  the  family, 
and.  on  their  quitting  the  farm,  grantees  not  liable 
to  grantor  for  their  board,  etc.,  while  away. 

Pool  v.  Pool,  1  Hill,  580,  833 

Deed  of  land  sold  under  surrogate's  order,  de- 
scribed as  "  being  ninety-one  acres  of  the  southwest 
corner  of  lot  number  eleven,"  where  It  was  shown 
deceased  died  seised  of  Just  that  amount  which 
touched  the  southwest  corner,  held,  sufficient  to 
pass  title. 

Bloom  v.  Burdick,  1  Hill,  130,  77 

Under  deed  containing  reservation  of  "  the  equal 
undivided  one  third  part  of  above  described  prem- 
ises that  is  covered  by  the  dower  right"  of  C.,  held, 
grantee  took  whole  premises  subject  to  dower  right. 
Swick  v.  Sears,  1  Hill,  17,  38 

A  promise  by  grantor  to  grantee,  to  pay  off  exist- 
ing incumbrances,  will  not  inure  to  one  to  whom 
grantee  subsequently  conveys. 

Hunt  v.  Amidon,  1  Hill,  147,  83 

DEFAULT. 

Default  entered  immediately  upon  revocation  of 
commissioner's  order  enlarging  time  to  plead,  is 
regular. 

Anon.,  3  Hill,  448,  646 

Where  default  is  entered  without  compliance  with 
defendant's  demand  for  oyer.  made  before  time  for 
pleading  had  expired,  it  will  be  set  aside  as  irregu- 
lar. 

Varick  v.  Dodine,  3  Hill,  444,  644 

Where,  before  plea,  a  cause  is  removed  from  C.  P. 
into  this  court  by  certiorari,  it  is  irregular  for  plaint- 
iff to  enter  defendant's  default  for  not  pleading  be- 
fore return  day  of  writ :  although  after  its  actual 
return  such  default  will  be  set  aside  on  motion,  even 
before  return  day. 

Hochslra&er  v.  Wolgrove,  2  Hill,  386,  393 

Where  defense  arising  after  suit  brought  is  inter- 
posed by  plea  pute,  and  plaintiff  omits  to  answer  in 
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time,  defendant  is  not  entitled,  as  matter  of  course, 

toenterplaintiff'sdefaultand  proceed  to  judgment. 

Smith  v.  Barse,  2  Hill,  887,  394 

DEFINITIONS. 

When  vessel  "at  sea"  within  meaning  of  that 
term  in  time  policy. 

Union  in*.  Co.  v.  Tysen,  8  Hill,  118,  635 

The  term  "  bushel,"  in  contract  for  sale  of  whrut , 
rye  and  Indian  corn,  is  satisfied  by  quantity  equal 
in  weight  alone  to  statutory  requirements. 

Milk  v.  Christie,  1  Hill,  102.  67 

"Debt,"  "demand."  Terms  defined;  distinction 
between. 

In  re  Denny  &  Man.  Co.,  2  Hill,  220,  338 

Deviation— what  is. 

Heeler  v.  Firemen's  Ins.  Co.,  3  Hill,  250,       579 
Words  "  income  "  and  "  profits."  as  used  in  statute 
respecting  taxations  of  Incorporated  companies. 

People  v.  Supra,  of  Niagara,  4  H  ill,  20,         73O 
Words    inns,"  "  taverns,"  "  innholder  "  and  "  tav- 
ern-keeper," as  used  in  statute  for  regulations  of 
taverns,  1  R.  S.,  676,  are  synonymous. 

Overseers  of  Grown  Pt.  v.  Warner,  3  Hill, 

150,  546 

"Tax"  and  "  assessment  "—distinction  between 
the  terms. 

Sharp  v.  Speir,  4  Hill,  76,  749 

"Thieves,"  in  policy  of  marine  insurance,  ex- 
tends to  the  crew  of  the  vessel. 

.Am.  Ins.  Co.  v.  Bryan,  1  Hill,  25.  41 

The  words  "your  account,"  as  used  in  letter  of 
guaranty. 

Walrath  v.  Thompson,  4  Hill,  200,  793 

"  War." 

People  v.  McLeod,  1  Hill,  377,  164 

DEMURRER. 

See  PLEADINGS. 
DEPOSITIONS. 

Commission  to  examine  witness  is  only  granted 
where  he  declines  to  testify  voluntarily. 

Ryers  v.  Hedges,  1  Hill,  646,  255 

The  objection  to  an  interrogatory  as  leading,  may 
be  made  when  the  answer  of  the  witness  is  proposed 
to  be  offered  in  evidence. 

Williams  v.  Eldridge,  I  Hill,  249,  118 

Where  one  of  plaintiff's  witnesses,  examined  un- 
der a  commission,  has  refused  to  answer  a  material 
interrogatory  put  by  defendant,  the  latter  may  in- 
sist that  the  whole  deposition  shall  be  rejected. 

Smith  v.  Griffith,  3  Hill,  333,  6O8 

Where  release  was  inclosed  with  commission,  and 
directed  to  commissioner,  with  instructions  to  de- 
liver it  to  witness  before  swearing  him,  and  it  was 
afterwards  returned  attached  to  the  commission, 
held,  sufficient  evidence  of  delivery  to  witness  to 
authorize  reading  of  deposition. 

Seymour  v.  Strong,  4  Hill,  255,  812 

A  consent  to  attend  the  house  of  deponent  for  the 
purpose  of  identification,  will  not  operate  as  a  con- 
sent to  the  taking  of  a  deposition,  although  defend- 
ant puts  questions  to  deponent. 

People  v.  Restell,  3  Hill,  289,  593 

A  deposition  irregularly  taken,  will  not  be  aided 
by  a  subsequent  offer  of  magistrate,  to  re-examine 
the  witness  and  give  accused  the  right  of  cross-ex- 
amining. Idem.  593 

A  deposition  de  bene  esse,  relating  to  a  criminal 
charge,  taken  under  an  order  of  the  General  Ses- 
sions, previous  to  any  indictment  found  in  that 
court  or  sent  there  for  trial,  is  extrajudicial  and 
void.  Idem.  693 

Witnesses  cannot  be  examined  de  Itene  ease  at  in- 
stance of  public  prosecutor,  even  after  indictment 
found,  although  they  may  be  at  instance  of  defend- 
ant. Idem.  593 

In  criminal  cases,  depositions  of  witnesses  taken 
out  of  court,  without  express  consent  of  defendant, 
are  inadmissible.  Idem.  693 

The  answers  of  witness  should  be  on  oath,  and 
witness  must  be  sworn  before  examination  com- 
mences. Deposition  held  invalid  where  oath  was 
merely  to  the  truth  of  statement  previously  drawn 
up.  Mem.  593 

Commission  to  examine  non-resftlent  witnesses 
not  granted  in  a  proceeding  under  the  Absconding 
Debtor  Act  for  purpose  of  enabling  debtor  to  con- 
trovert claims  of  creditors  before  trustees,  etc. 

In  re  Whitney,  4  Hill,  533.  907 

Where  only  one  commissioner  signs  return  to 
commission  directed  to  two,  it  will  be  presumed 
that  he  alone  was  present  at  its  execution,  although 
covenanted  to  honor,  a  refusal  to  honor  draft  on  one 
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•caption  reads,  "  by  virtue  of  commission  to  us  di- 
rected." 

Williams  v.  Eldridge,  1  Hill,  249,  118 

Where  manner  of  return  of  commission  to  take 
testimony  is  provided  by  stipulation  between  at- 
torneys, and  returned  sealed  in  pursuance  thereof,, 
the  statutory  direction  need  not  be  followed. 

Idem.  118 

It  will  be  presumed  that  all  necessary  legal  for- 
mality was  had  in  the  execution  and  return  of  com- 
mission, which  is  not  necessary  to  be  certified  un- 
less the  contrary  appears.  Idem.  118 

Papers  composing  return  may  be  connected  by 
wafers.  Idem.  118 

If  justice,  on  issuing  commission  to  examine  wit- 
nesses, omits  to  direct  the  manner  in  which  it  shall 
be  returned,  the  depositions  cannot  be  read  in  evi- 
dence. 

Smith  v.  Randall,  3  Hill,  495,  663 

That  officer's  direction  of  manner  in  which  com- 
mission should  be  returned  was  indorsed  on  the  in- 
terrogatories annexed,  instead  of  the  commission, 
will  not  invalidate  it. 

Hard  v.  Pendrigh,  2  Hill,  502,  434 

DESCENT. 

See  ALIENS,  DEVISE,  ETC. 

On  question  of  descent,  children  of  deceased  who 
are  aliens  are  not  deemed  heirs,  and  the  others  take 
as  if  no  such  issue  were  in  existence. 

Oner  v.  Hoag,  3  Hill,  79.  521 

DEVISE. 

See  WILL,  POWERS,  ETC. 

Will  devised  land  to  B,  testator's  sou,  "during  his 
natural  life  and  after  his  decease  to  his  heirs  and 
•their  heirs  and  assigns  forever."  The  testator  died 
before  the  Revised  Statutes  took  effect :  held,  that 
the  words  his  heirs  and  their  heirs  must  be  construed 
words  of  limitation  and  not  of  purchase,  and  B 
therefore  took  an  estate  in  fee. 

Schoonmaker  v.  Sheely,  3  Hill,  165,  560 

Where  lands  are  devised  to  aliens  with  power  to 
executors  to  sell,  etc.,  an  entry  by  the  people  ex- 
tinguishes whole  estate  and  the  power. 

People  v.  Conklin,  2  Hill,  67,  28  T 

Under  devise  to  wife  during  widowhood  remain- 
-der  to  testator's  daughter,  and  to  heirs  of  her  body 
forever  with  limitation  over  to  children  of  N.  in 
case  the  daughter  died  without  issue ;  held,  daugh- 
ter took  an  estate  in  fee  simple  under  statute  abol- 
ishing entails. 

O-nmt  v.  Townsend,  2  Hill,  554,  451 

Devisees  in  remainder,  although  aliens,  can  take 
and  hold  as  against  the  heir  and  all  others  except 
the  State. 

People  v.  Conklin,  2  Hill,  67,  287 

Where  testator  in  1825  executed  a  will  devising 
certain  real  estate  to  his  son,  and  died  in  1840 ;  held 
that  although  the  son  died  in  1833  the  estate  vested 
in  his  children,  and  not  in  the  heirs  at  law  of  testa- 
tor ;  contra  had  testator  survived  devisee  and  died 
before  Revised  Statutes  took  effect. 

Bishnp  v.  Bishop,  4  Hill,  138,  772 

Devise  of  life  estate,  remainder  to  others,  gives 
vested  interests  in  remainder  at  death  of  testator ; 
and  if  devisees  in  remainder  are  aliens  at  that  time, 
they  cannot  take  either  as  remainder-men  or  by  de- 
scent, although  naturalized  previous  to  death  of 
tenant  for  life. 

People  v.  Conklin,  2  Hill,  67,  287 

DISCHARGE. 

See  IMPRISONMENT. 

DISCONTINUANCE. 

Rule  to  discontinuance,  without  payment  by  de- 
fendant of  costs  accrued  is  a  nullity,  and  suit  may  be 
pleaded  in  bar  to  subsequent  suit  for  same  cause ; 
and  this  although  rule  gives  right  to  discontinue 
without  costs. 

White  v.  Smith,  4  Hill,  166,  782 

Where  plaintiff  enters  rule  to  discontinue  on 
payment  of  costs,  defendant  is  not  entitled  to  costs 
•for  entering  up  judgment,  as  it  is  unnecessary.  If 
plaintiff  does  not  pay  costs  on  taxation,  rule  may  be 
treated  as  a  nullity. 

Harden  v.  Hardick,  2  Hill,  384,  393 

Where  defendant  after  suit  brought,  obtained  de- 
•cree  for  discharge  as  a  bankrupt,  court  permitted 
.plaintiff  to  discontinue  without  costs,  although  a 
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certificate  of  defendant's  discharge  had  not  yet  been 
granted. 

Park  v.  Moore,  4  Hill,  592,  926 

Submission  to  arbitration  is  a  discontinuance  of 
pending  suit. 

West  v.  Stanley,  1  Hill,  69,  56 

DISTRICT  ATTORNEY. 

Taxation  of  district  attorney's  account,  pursuant 
to  regular  notice,  is  a  judicial  act  and  cannot  be 
questioned  in  action  against  him  by  county  to  re- 
cover back,  moneys  received  over  and  above  his  le- 
gal fees. 

Suprs.  of  Onondaga  v.  Briggs,  2  Hill,  135,    31O 

DOWER. 

Under  devise  in  trust  to  sell  real  and  personal  es- 
tate and  out  of  proceeds  to  pay  all  debts  and  lega- 
cies, residue  to  belong  to  devisee,  where  will  con- 
tained no  provision  entitling  devisee  to  actual  pos- 
session of  land  or  to  receive  rents  and  profits :  held, 
under  R.  S.,that  devisee  took  no  estate  whatever  and 
widow  not  entitled  to  dower  either  at  common  law 
or  under  the  statute. 

Oermond  v.  Jones,  2  Hill,  569,  456 

A,  by  deed  absolute  on  its  face,  transferred  his 
land  to  B,  one  of  several  mortgagees  under  different 
mortgages,  under  agreement  that  B  should  out  of  it 
satisfy  all  the  incumbrances  and  pay  over  surplus, 
if  any,  to  A ;  held  that  B's  wife  was  not  entitled  to 
dower  in  such  estate. 

Cooper  v.  Whitney,  3  Hill,  95,  527 

Order  of  substitution  of  commissioner  to  admeas- 
ure  dower  made  by  surrogate  on  same  day  that  first 
commissioner  was  appointed  but  without  notice  to 
the  tenant :  held  regular. 

WJMe  v.  Story,  2  Hill,  543,  448 

Where  order  specifies  day  for  making  report,  it 
may  be  confirmed  at  that  time  on  motion  or  either 
party  without  notice  to  the  other.  Idem.  448 

Where  premises  consisted  of  a  house  and  lot,  and 
commissioners  assigned  widow  a  part  of  the  house 
with  right  to  use  of  hall  and  stairway ;  held  that 
tenant  could  not  legally  object.  Idem.  448 

Widow  entitled  to  dower  in  equity  of  redemption, 
cannot  maintain  ejectment  for  it  against  mortgagor 
or  his  assigns  in  possession  if  mortgage  be  forfeited; 
but  must  resort  to  court  of  equity. 

Cooper  v.  Whitney,  3  Hill,  95,  527 

A  woman  who  was  married  in  1810  and  immediate- 
ly after  deserted  her  husband  and  lived  in  adultery 
with  another,  may  be  endowed  of  her  husband's 
lands,  provided, he  died  since  the  Revised  Statute  of 
1830  took  effect  and  had  not  procured  a  divorce. 

Idem.  527 


EASEMENTS. 

A  grant  by  L.  to  B.  and  his  heirs,  etc.,  to  build  the 
est  wall  of  B's  building  on  top  of  the  east  wall  of 
L's  building,  gives  an  easement  in  fee,  and  L.  can- 
not maintain  ejectment  against  B.  though  all  of  his 
building  save  the  west  wall  has  been  burned  down. 
Brondage  v.  Warner,  2  Hill,  145,  313 

A.n  absolute  power  of  revoking  an  easement,  re- 
served in  a  demise  thereof  is  not  invalid,  as  being  re- 
pugnant to  the  grant. 

Ex  parte  Miller,  2  Hill,  418,  4O4 

EJECTMENT. 

Plaintiff  in  ejectment  can  only  recover  on  the 
strength  of  his  own  title. 

Midair  v.  I^tt,  3  Hill,  182,  556 

Interest  of  tenant  by  curtesy  is  a  legal  estate,  and 
may  beset  up  by  stranger  in  possession  in  bar  of  re- 
covery by  heir,  and  it  will  not  be  presumed  extin- 
guished where  accrued  more  than  twenty  years 
previous  without  claim  made  under  it.  Idem.  556 

P.  the  sole  surviving  heir  at  law  of  M.  quitclaimed 
all  right  to  J.  that  he  might  have  in  a  grant  of  mili- 
tary bounty  lands  to  M.;  held  in  ejectment  by  P.'s 
widow,  J.  was  estopped  to  deny  seisin  of  her  hus- 
band. 

Sherwood  v.  Vandenburgh,  2  Hill,  303,          367 

Allegation  of  joint  title  in  several  is  not  supported 
by  proving  title  in  some  of  them,  nor  will  title  in 
two  surviving  assignees  of  insolvent,  support  a 
count  averring  title  in  one. 

Oillett  v.  Stanley,  1  Hill,  121,  74 

Defendant  in  ejectment.who  sets  up  that  he  is  ten- 
ant in  common  with  plaintiff,  must  connect  himself 
with  plaintiff's  title.  Idem.  74 
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Ejectment  for  dower,  as  in  other  eases,  must  be 
broujr bt  againd  uetuai  occupant  If  there  to  one;  if 

not,  then  against  person  exercising  acts  of  owner- 
ship over  the  premises  or  claiming  to  have  an  inter- 
est in  tin-in. 

sh>  »•»•.««/  r.  roMdanburvh,  -'  HiU.  303,  367 
Purchaser  under  foreclosure  sale,  is  entitled  to  re- 
cover against  one  who  was  in  possession  under  con- 
tract of  purclwse  at  the  time  of  foreclosure,  al- 
t  hough  he  was  not  made  a  party,  where  he  is  in  de- 
fault of  payment  and  disavows  all  intent  to  make 
payment. 

fuller  r.  Van  Geeten,  4  Hill.  171,  783 

In  ejectment  against  defendant  in  possession,  he 
is  in  first  instance  presumed  to  hold  in  hostility 
to  plaintiff's  title ;  and  to  put  plaintiff  to  proof  of 
ouster,  he  must  connect  his  claim  with  a  joint  ten- 
ancy or  tenancy  in  common  with  plaintiff. 

Sharp  r.  Ingraliam,  4  Hill,  116,  764 

One  claiming  lands  as  heir  of  his  mother,  cannot 
recover  in  ejectment  against  an  occupant  who  en- 
tered under  claimant's  father,  while  there  is  an  out- 
standing estate  for  life  in  the  latter  as  tenant  by  the 
curtesy. 

Orout  v.  Townnend,  2  Hill,  554,  451 

ELECTIONS. 

See  OFFICERS. 

EMINENT   DOMAIN. 

See  CANALS,  HIGHWAYS,  RAILROADS,  ETC. 

Equity  will  not  relieve  against  a  deed  of  lands  on 
sole  ground  that  it  was  given  while  complainant 
was  in  possession,  claiming  adversely  to  grantor ; 
but  will  leave  former  to  his  remedy  at  law. 

Keneda  v.  Gardner,  4  Hill,  469,  885 

ESCHEATED   LANDS. 

See  ALIENS. 

A  remainder  in  fee  dependent  upon  a  valid   life 

estate,  may  escheat  before  death  of  tenant  for  life. 

People  v.  Conklin,  2  Hill,  67,  287 

ESCROW. 

Deed  of  land  to  grandson  was  delivered  to  third 
person  to  keep  untilgrantor's  death,  and  then  to  de- 
liver to  another  for  grantee— what  sufficient  deliv- 
ery to  grantee,  see 

Goodell  v.  Pierce,  2  Hill,  659,  488 

Deed  of  land  to  son  left  with  B  to  deliver  it  on 
grantor's  death  but  not  before,  unless  both  parties 
called  for  it,where  delivered  after  death  of  grantor, 
takes  effect  from  time  it  was  delivered  to  B :  and 
hence  a  quitclaim  by  son,  intermediate  delivery  to 
B  and  bis  father's  death,  would  pass  the  title. 

Tooley  v.  Dibble,  2  Hill,  641,  488 

ESTOPPEL. 

Bond  to  pay  costs  of  criminal  prosecution,  is  not 
good  when  founded  on  verdict  rendered  by  three 
men  as  Jury  in  Court  of  Special  Sessions,  although 
on  consent  of  parties ;  and  obligors  are  not  estopped 
to  deny  its  validity. 

Germond  v.  People,  1  Hill,  343,  158 

P.the  sole  surviving  heir  at  law  of  M.  quitclaimed 
all  right  to  J.  that  he  might  have  in  a  grant  of  mili- 
tary bounty  lands  to  M.;  held,  in  ejectment  by  P.'s 
widow,  that  J.  was  estopped  to  deny  seisin  of  her 
husband. 

Sherwood  v.  Vandenburgh,  2  Hill,  303,          367 

A  receiptor  of  goods  from  sheriff  is  estopped  by 
the  receipt  to  claim  them  as  his  own  property,  in 
trover  by  the  sheriff  to  recover  them :  neither  can 
he  show  that  part  of  the  property  in  question  was 
sufficient  to  satisfy  the  liens. 

DezeU  v.  Odett,  3  Hill,  215,  568 

Where  grantee  is  evicted  by  title  subordinate, 
which  he  is  concluded  from  contesting  by  his  own 
acts  and  declarations,  in  action  against  grantor  for 
breach  of  covenant  of  quiet  enjoyment:  grantor  is 
not  estopped  to  show  title  paramount  in  himself, 
although  he  had  due  notice  of  eviction  suit. 

Kelly  v.  Dutch  Ch.,  2  Hill,  105,  3OO 

One  in  possession  under  devise  in  fee,  is  not  es- 
topped from  disputing  title  purchased  by  him  from 
one  claiming  to  have  an  adverse  title. 

Oeterh(mt  v.  Shoemaker,  3  Hill,  513,  668 

The  principle  of  the  rule  by  which  tenant  is  es- 
topped from  questioning  landlord's  title,  does  not 
apply  as  between  grantee  in  fee  simple  and  his 
grantor.  Idem.  668 

Party  is  not  estopped  in  court  of  law  to  assert  his 


title  to  lands  by  oral  admissions  and  declaration 
made  by  him  to  purchaser  from  another. 

Swick  v.  Searx,  1  Hill,  17,  3» 

Judgment  in  name  of  one,  in  action  on  covenant 
to  two,  estops  defendant  from  denying  judgment 
creditor's  right  to  assign. 

Murphy  v.  Cochran,  1  Hill,  339,  1 5O 

Where  title  is  confessedly  In  an  infant,  he  cannot 
by  contract,  confess  matter  which  will  operate  as 
an  estoppel  against  his  assertion  of  that  right. 

MeOoon  v.  Smith,  3  Hill.  147,  546 

If  a  person  covenant  for  results  or  consequences 
of  a  suit  between  others,  he  is  estopped  by  the  de- 
cree or  judgment  in  suit  therein  to  question  the 
amount  due. 

Rapelye  v.  Prince,  4  Hill,  119,  766 

One  in  possession  before  foreclosure   suit,  not 

made  a  party  thereto,  is  not  estopped  thereby ;  nor 

can  he  be  turned  out  of  possession  by  execution  on 

the  decree. 

Fuller  v.  Van  Qyuvn,  4  Hill,  171,  783 

EVIDENCE. 

See  ACKNOWLEDGEMENT  AND  PROOF  OF  DEEDS. 

(1)  GENERALLY,  INCLUDING  PRESUMPTIONS. 

(2)  DOCUMENTARY. 

(3)  ADMISSIONS  AND  DECLARATIONS. 

(4)  PAROL,  TO  CONTRADICT,  EXPLAIN  OR  VARY 
WRITING  OR  RECORD. 

(5)  RECORDS  AND  PROCEEDINGS  IN  ACTIONS  AS 
EVIDENCE  IN  OTHER  ACTIONS. 

(6)  RULES  RELATIVE  TO  PARTICULAR  FACTS  AND 

ISSUKS. 

(1)  GENERALLY,  INCLUDING  PRESUMPTIONS. 
Decree  of  court  of  another  State  on  which  %.  fa.. 
was  issued  not  technically  proved,  presumed  from 
circumstances  and  other  proof  not  objected  to.  See 
Newben-yv.  Lee,  3  Hill,  523,  671 

Presumption  of  innocence  is  almost  as  strong  in 
respect  to  alleged  acts  of  immorality  as  in  respect  to 
commission  of  crimes;  and  breaches  of  private  duty, 
negligence,  fraud,  etc.,  are  not  to  be  presumed. 

Starr  v.  Peck,  1  Hill.  270,  1 26 

Cohabitation  is  to  be  presumed  lawful  unless  the 

contrary  appears.    Idem.  126 

In  action  on  written  promise  to  pay  certain  notes, 

fully  described,  held:  that  production  of  promise  by 

plaintiff  was  presumptive  evidence  of  its  having 

been  made  to  him,  although  no  promisee  was  named 

in  it. 

Forman  v.  Stebbtns,  4  Hill,  181.  787 

Held,  also,  that  where  notes  produced  on  trial 
corresponded  with  those  described  in  the  promise 
that  their  identity  should  be  presumed  ;  and  plaint- 
iff need  not  prove  their  execution.  Idem.  787 
Evidence  of  general  reputation  is  not  competent 
by  way  of  showing  existence  of  a  partnership. 

Smith  v.  Griffith,  3  Hill,  333,  608 

In  suit  against  stockholder  on  note  given  by  cor- 
poration, under  charter  giving  such  right  after  re- 
turn of  execution  unsatisfied  against  the  corpora- 
tion, the  note  will  be  presumed  to  have  been  made 
when  debt  for  which  it  was  given  was  contracted  ; 
and  the  judgment ; thereon  against  the  corporation, 
will  be  orima/ocj'e,  evidence  of  the  validity. 

Minis  v.  Oakley,  2  Hill,  265,  364 

Where  parties  were  intimate  in  the  way  of  court- 
ship for  a  year  previous  to  the  birth  of  their  child. 
and  intended  to  be  married  but  the  ceremony  was 
delayed  on  account  of  the  unavoidable  detention  of 
the  father  at  sea,  until  after  birth  of  child,  held, 
jury  might  presume  marriage  in  fact  previous  to 
birth  of  child. 

Starr  v.  Peck,  I  Hill,  270,  126 

(2)  DOCUMENTARY. 

An  exemplification  of  the  record  of  a  will  merely, 
without  the  proofs  cannot  be  received  in  evidence. 
The  whole  record  including  the  proofs  must  be 
certified. 

Morris  v.  Keues,  1  Hill,  540.  219 

A  transcript  of  the  record  of  a  deed,  without  a 
transcript  of  the  certificate  of  probate  of  acknowl- 
edgment, is  not  evidence.    Idem.  219 
Recitals  in  an  ancient  deed  of  land  are  not  evi- 
dence against  a  stranger,  unless  it  be  shown  that  the 
land  or  some  part  of  it  has  been  held  under  the  deed. 
Schermerhom  v.  Negus,  2  Hill,  335,               378 
Entries  and  memoranda  made  by  third  persons  in 
usual  course  of  business,  as  notaries,  clerks,  etc.,  are 
inadmissible  in  evidence,  on  the  ground  merely  that 
they  are  absent  beyond  Jurisdiction  of  court:  contra 
where  dead. 

Brewster  v.  Doane,  2  Hill,  537.  446 

HILL  1,  a,  3,  4. 
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Entries  and  memoranda  made  in  the  usual  course 
of  business,  although  witness  cannot  remember  the 
facts  and  circumstances  attending  their  entry;  held, 
admissible. 

Bk.  of  Monroe  v.  Culver,  2  Hill,  531,  444 

Books  or  account  cannot  be  offered  in  evidence 
by  the  party  under  restriction,  as  to  their  use,  but 
if  introduced,  they  must  come  in  generally. 

Winants  v.  Sherman,  3  Hill,  74,  519 

A  letter  from  officer  of  bank  inclosing  note,  in 
which  he  stated  that  it  was  sent  for  collection  and 
credit ;  held,  competent  evidence  for  plaintiffs  as 
part  of  res  gestce,  to  show  for  what  purpose  it  was 
sent  to  them. 

Bk.  of  Monroe  v.  Culver,  2  Hill,  531.  444 

In  action  by  partners,  where  defendant  claimed  a 
set-off  of  draft  transferred  to  V.,  then  partner, 
but  since  deceased ;  held,  letter  written  to  the  firm 
by  V.  inclosing  the  draft,  followed  by  proof  of 
its  being  applied  to  his  credit  on  firm  books,  admis- 
sible by  plaintiffs  as  part  of  res  gestce  to  show  V. 
claimed  it  as  his  own. 

Walt eman  v.  Bailey,  2  Hill,  279,  359 

To  show  a  fine  levied  under  Act  of  1787,  the  orig- 
inal record  of  proceedings  in  this  court  or  an  au- 
thenticated copy  thereof,  must  be  resorted  to. 

Morris  v.  Keyes,  1  Hill,  540,  219 

Certificate  of  town  auditors  allowing -accounts, 
etc.,  regular  on  its  face,  is  conclusive  upon  the  su- 
pervisors who  must  act  under  it. 

People  v.  Suprs.  of  Queens,  1  Hill,  195,  10O 

(3)  ADMISSIONS  AND  DECLARATIONS. 

A  party  whose  admissions  are  resorted  to  as  evi- 
dence against  him,  may  insist  that  they  be  taken  to- 
gether; but  jury  is  to  judge  of  the  weight  of  the  dif- 
ferent parts  thereof. 

Kelseu  v.  Bush,  2  Hill,  440,  413 

Where  infant,  in  assumpsit  for  work  and  labor, 
gives  evidence  tending  to  show  a  settlement  be- 
tween defendant  and  himself,  his  admission  that  no 
settlement  took  place  is  competent  against  him. 

Haile  v.  Little,  3  Hill,  149,  545 

Thief's  confessions  made  after  promise  by  owner 
not  to  prosecute  him  and  arrest  by  officer  who  told 
him  that  matters  could  not  be  settled,  are  admis- 
sible against  him. 

Ward  v.  People,  3  Hill,  395,  688 

Mere  declarations  of  prisoner  on  criminal  trial, 
unaccompanied  by  evidence  of  his  acts,  are  inad- 
missible in  evidence  in  his  favor. 

People  v.  Wiley,  3  Hill,  194,  56O 

In  criminal  prosecution  for  libel,  mere  naked  ad- 
missions made  by  party  libeled  are  in  general  inad- 
missible against  the  people  even  to  establish  facts 
tending  to  a  justification ;  contra  where  part  of  the 
res  gestce. 

Barthelemy  v.  People,  2  Hill,  248,  348 

Defendant  having  insisted  that  he  had  paid  a  note 
belonging  to  a  bank,  president  of  bank  proceeded  to 
examine  the  books  and  during  examination  declared 
himself  satisfied  that  defendant's  statement  was  cor- 
rect ;  held,  such  admission  admissible  in  defendant's 
favor  as  part  of  res  gestce. 

Bk.  of  Monroe  v.  Field,  2  Hill,  445,  415 

Cases  holding  that  declarations  made  by  payee  of 
promissory  note  while  he  is  owner,  are  not  admissi- 
ble to  affect  one  to  whom  he  subsequently  transfers 
it,  doubted,  but  confirmed  upon  principle  of  stare 
decisis.  See, 

Beach  v.  Wise,  1  Hill,  612,  244 

It  forms  no  ground  of  exception  to  general  rule 
excluding  such  declarations,  that  the  declarant  is 
dead  at  time  of  trial.  Idem.  244 

Where  defendant,  a  common  carrier,  agreed  after 
suit  commenced  that  if  plaintiff  would  swear  to  a 
bill  of  articles  lost  he  would  pay  for  them  ;  held,  an 
admission  of  liability  and  affidavit  by  plaintiff  In 
pursuance  of  such  agreement,  admissible  as  evi- 
dence of  amount  of  demand. 

Hurd  V.  Pendrigh,  2  Hill,  502,  434 

(4)  PAROL,  TO  CONTRADICT,  EXPLAIN  on  VARY 

WRITING  OR  RECORD. 

A  paper  purporting  to  be  condition  of  insurance 
was  annexed  to  and  delivered  with  a  policy,  but  not 
referred  to  therein  by  express  words;  held,  parol 
evidence  admissible  to  show  that  the  annexation 
was  by  mistake. 

Roberts  v.  Chenango  Co.  Mut.  Ins.  Co.,  3 

Hill,  501,  664 

Person  sought  to  be  charged  for  costs  for  bring- 
ing action  in  name  of  another,  may  show  by  parol 
his  real  interest  in  contradiction  of  terms  of  written 
assignment  by  him  absolute  on  its  face. 

\Vhitney  v.  Cooper,  1  Hill,  629,  249 

HILL  1,  2,  3,  4. 


A  wnting  acknowledging  the  receipt  of  grain  "  in 
store  '  or  "  on  freight  "  imports  a  bailment  and  not 
a  sale ;  and  parol  evidence  of  usage  among  grain 
dealers  is  admissible  to  show  that  it  means  a  sale, 
but  parol  evidence  is  inadmissible  to  contradict  it. 
Goodyear  v.  Ogden,  4  Hill,  104,  759- 

Dawson  v.  Kittle,  4  Hill,  107,  761 

In  action  on  covenant  of  warranty  brought  by 
one  to  whom  grantee  in  deed  had  conveyed ;  held, 
that  grantor  was  not  at  liberty  to  show  the  consid- 
eration paid  for  the  land  to  be  less  than  the  sum  ex- 
pressed in  the  deed. 

Greenvault  v.  Davis,  4  Hill,  643,  94* 

Agreements  and  declarations  of  the  parties  at 

time  of  execution  of  deed.are  inadmissible  to  vary  it. 

Sivick  v.  Sears,  1  Hill,  17,  38- 

Where  in  mortgage,  day  of  payment  is  of  time 

anterior  to  date,  oral  evidence  is  admissible  to  vary 

its  operation,  as  between  the  parties;  and  as  between 

mortgagee  and  judgment  creditor  the  former  may 

show  mistake  to  repel  allegation  of  fraud. 

Fuller  v.  Acker,  1  Hill",  473,  196 

Parol  agreement  under  which  one  enters  upon 

land,  may  be  given  in  evidence  to  characterize  bis- 

possession,  but  is  inadmissible  to  show  a  transfer  of 

the  legal  title. 

Adair  v.  Lott,  3  Hill,  182,  556- 

In  ejectment  by  grantee  in  deed  absolute  on  its 
face,  and  recorded  as  such  against  persons  claim  ing 
under  a  subsequent  deed  from  same  source;  held, 
plaintiff's  recovery  might  be  defeated  by  oral  evi- 
dence that  his  deed  was  intended  as  a  mortgage. 

Webb  v.  Rice,  1  Hill,  606,  241 

Of  what  such  evidence  may  consist.    See, 

Idem.  241 

General  reputation  is  inadmissible  for  purpose  of 
proving  that  one  prosecuting  as  indorsee  of  bill  of 
exchange,  is  in  fact  general  agent  of  drawer. 

Hemchel  v.  Mahler,  3  Hill,  132,  54O 

In  action  on  note  given  for  goods  sold,  parol  evi- 
dence is  admissible  of  promise  by  plaintiff  in  respect 
to  the  goods  and  a  violation  thereof. 

Batterman  v.  Pierce,  3  Hill,  171,  55* 

The  words  "  value  received  "  in  bill  or  note,  can- 
not be  met  and  overcome  by  parol. 

Com'l  Bk.  v.  Norton,  1  Hill,  501,  205- 

Where  a  written  guaranty  expresses  no  consider- 
ation, and  is  ambiguous  as  to  the  subject  of  guaran- 
ty, parol  evidence  is  admissible  to  show  that  it  refers 
to  a  subsequent  contract  and  so  is  not  within  Stat- 
ute of  Frauds. 

Walrath  v.  Thompson,  4  Hill,  200.  793 

Plaintiffs  claimed  to  recover  on  a  note  as  indors- 
ees from  A,  and  offered  to  show  by  parol  that  A's 
signature  to  a  mere  receipt  for  money,  written  on 
the  back  while  he  yet  owned  it,  was  intended  at 
time  of  alleged  transfer  to  operate  as  indorsement 
for  purpose  of  negotiation  ;  held,  inadmissible. 

McCoon  v.  Biggs,  2  Hill,  121,  305 

Under  terms  of  note,  stock  was  delivered  to  payee 
as  collateral  security  with  power  to  sell  if  note  not 
paid  at  maturity ;  held  that  payee  had  no  right  to 
sell  such  stock  prior  thereto  and  evidence  of  custom 
was  inadmissible  to  vary  terms  of  note. 

Allen  v.  Dykers,  3  Hill,  593.  696 

(5)  RECORDS  AND  PROCEEDINGS  IN  ACTION  AS  EVI- 
DENCE IN  OTHER  ACTIONS. 

Testimony  given  In  another  cause.in  which  plaint- 
iff was  a  party,  and  to  which  testimony  he  did  not 
dissent,  is  inadmissible  against  him  as  a  tacit  confes- 
sion. 

Sheriden  v.  Smith,  2  Hill,  538.  44ft 

Purchaser  under  foreclosure  decree,  in  ejectment 
against  one  not  a  party,  may  use  the  record  of  fore- 
closure suit  by  way  of  deraigning  title,  and  it  can- 
not be  questioned  on  ground  of  mere  irregularity 
or  error. 

Fuller  v.  Van  Geesen,  4  Hill,  171,  783 

Where  estate  is  deeded  to  husband  and  wife  in  fee, 
they  hold  as  tenants  in  common  with  right  of  sur- 
vivorship and  where  prior  mortgage  was  foreclosed 
against  husband  alone  and  he  was  ousted  in  eject- 
ment; held,  such  judgment  inadmissible  as  against 
wife  in  ejectment  by  her  to  recover  the  premises 
after  husband's  death. 

Snyder  v.  Sponable,  1  Hill,  567,  228 

If  a  person  covenant  for  results  or  consequences 
of  a  suit  between  others,  the  decree  or  judgment  in 
such  suit  is  evidence  against  him,  though  he  was 
not  a  party,  and  he  is  estopped  to  question  the 
amount  found  due  therein. 

Rapelye  v.  Prince,  4  Hill,  119,  765^ 

Where  parties  whether  principal  or  sureties  stip- 
ulate to  pay  a  third  person,  or  indemnify  the  debt- 
or, a  verdict  against  the  latter,  by  reason  of  their 
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default  is  at  least  prtma  facie,  not  to  say  conclusive 
evidence  against  them,  without  their  having:  been 
notified  of  former  suit. 

Lee  v.  Clark,  1  Hill, 56,  »1 

Where  A  agrees  to  indemnify  B  against  claim  due 
from  both,  a  verdict  against  both  by  default  of  A 
when  proved  l>y  circuit  roll  and  clerk's  minutes  of 
trial,  is  admissible  ajrainst  A's  sureties  as  well  as 
ajrainst  A  to  show  amount  of  damages;  though 
sureties  had  no  notice  of  the  suit.  Idem.  51 

Neither  the  record  of  deed  or  will  is  more  than 
prima  facie  evidence  of  the  authenticity  of  the  or- 
iginal. 

Morris  v.  Keyes,  1  Hill,  540.  219 

(6)  RULES  RELATIVE  TO  PARTICULAR  FACTS  AND 
ISSUES. 

In  ejectment  for  dower,  proof  that  plaintiff's  hus- 
band was  in  possession  during  coverture  claiming 
title,  is  prtma  facie,  sufficient  evidence  of  seisin  to 
warrant  recovery  against  one  whose  possession 
commenced  after  that  of  the  husband. 

Carpenter  v.  Week*,  2  Hill,  341,  379 

Possession  with  claim  of  title  is,  prima  facie,  suf- 
ficient evidence  of  seisin  in  fee  even  to  sustain  de- 
mandant's claim  in  writ  of  right.  Idem.  379 
Where  matter  of  total  or  partial  defense  cannot 
be  pleaded,  it  may  be  given  in  evidence  under  gen- 
eral issue,  but  is  unavailable  under  notice  of  special 
matter. 

Wilmarth  v.  Babcock,  2  Hill,  194,  329 

A  former  suit  and  recovery  for  same  cause  of  ac- 
tion may  be  given  in  evidence  under  general  issue 
in  assumpslt,  and  is  as  conclusive  as  though  it  had 
been  specially  pleaded. 

Young  v.  Rummett,  2  Hill,  478,  426 

On  question  whether  sale  was  procured  by  fraud, 
contemporaneous  purchases  under  similar  circum- 
stances are  admissible  to  show  quo  animo. 

Gary  v.  Hotattlng,  1  Hill,  311.  14O 

Olmsted  v.  Hotaillng,  1  Hill,  317,  142 

Habeas  corpus.evidence  admissible  under.see  such 
heading  and 

People  v.  McLeod,  I  Hill,  377,  164 

Where  on  trial  of  indictment, witnessfor  prisoner 
•on  cross-examination  admits  that  he  had  been  com- 
plained of  and  bound  over  upon  charge  of  passing 
counterfeit  money ;  held  prisoner  may  in  answer 
give  evidence  of  the  witness'  good  character  for 
truth. 

Carter  v.  People,  2  Hill,  317,  372 

In  prosecuting  for  penalty  for  running  steam  boat 
at  too  great  speed,  witness  testified  that  defendant 
was  captain  of  such  boat  during  the  season  and  on 
day  offense  was  committed,  but  could  not  state  as 
to  whether  such  at  time  of  offense;  held  sufficient  to 
warrant  judgment. 

People  v.  Roe,  1  Hill,  470,  195 

In  debt  on  judgment,  where  it  is  admitted  good 
for  a  certain  amount.matter  which  cannot  be  plead- 
ed in  partial  defense  is  admissible  under  plea  of  mil 
tiel  record. 

Wilmarth  v.  Babcock,  2  Hill,  194,  329 

In  slander,  a  charge  of  stealing  a  special  thing 
cannot  be  introduced  in  evidence  under  charge  of 
theft  generally. 

Williams  v.  Cooper,  1  Hill,  637,  252 

In  action  for  services  performed  in  building  a 
house,  plaintiff,  in  answer  to  evidence  by  defendant 
that  work  was  improperly  performed,  cannot  prove 
that  it  would  have  been  worth  more  than  contract 
price  to  build  the  house  in  a  workmanlike  manner. 
waitama  v.  Keech,  4  Hill,  168,  782 

Confessions  of  adversary  when  resorted  to  as  evi- 
dence can  only  be  stricken  out  by  consent  of  both 
parties. 

Vibbard  v.  Stoats.  3  Hill.  144,  544 

Where  evidence  of  loss  of  paper  is  given  by  one 
party  to  suit,  adverse  party  called  to  disprove  loss 
-cannot  give  evidence  that  the  paper  never  existed. 
Wmdworth  v.  Barker,  1  Hill,  172,  91 

If  inadmissible  testimony  be  objected  to  on  un- 
tenable grounds  and  true  grounds  be  not  mentioned 
it  will  be  waived. 

Dunham  v.  Simmons,  3  Hill,  609,  7O1 

EXCISE. 

Town  board  of  excise,  until  actual  entry  of  reso- 
lution pursuant  to  1  R.  8.,  677,  sec.  3,  have  a  large 
discretion  to  exercise  on  question  of  granting  and 
refusing  licenses  which  this  court  will  in  no  case 
^attempt  to  control. 

EJ-  parte  Persons,  1  Hill,  656,  258 

-1)70 


EXECUTION. 

What  would  be  a  breaking  of  outer  door  in  burg- 
lary will  bo  equally  a  breaking  by  sheriff  who  enters 
to  make  a  levy. 

Curtix  v.  Hubhard.  1  Hill,  336,  149 

S.  C.  Atf'd  in  error,  4  Hill,  437,  874 

A  visitor  may  lawfully  resist  an  entry  made  by 
breaking  the  outer  door  though  occupant  is  absent. 
Lifting  an  ordinary  latch  is  a  breaking. 

Idem.  149,874 

Sheriff  may  break  outer  door  to  reach  guest  who 
has  entered  to  avoid  process,  after  refusal  of  per- 
mission to  enter.  Idem.  149,  874 

A  transfer  of  personal  property  to  bona  fide  pur- 
chaser for  valuable  consideration  without  notice, 
intermediate  issuing  of  writ  nnd  actual  levy,  gives 
good  title,  and  a  mortgagee,  though  for  a  pre-exist- 
ing debt,  is  a  purchaser  i>ro  tanto  within  this  rule. 
Birdxeye  v.  Ray,  4  Hill,  158,  779 

A  levy  abandoned  by  request  and  for  the  benefit 
of  the  defendant  will  not  amount  to  satisfaction  of 
the  judgment. 

Ostrander  v.  Walter,  2  Hill,  329,  3 76 

Levy  on  separate  property  of  one  defendant  un- 
der execution  against  two,  indorsed  with  directions 
to  levy  on  joint  property,  is  unauthorized  and  will 
not  prevent  seizure  under  distress  warrant. 

Sherry  v.  Schuyler,  2  Hill,  204,  333 

Where  judgment  is  against  two  as  partners  one 
only  being  served  with  process  and  appearing.such 
one  may  consent  to  the  issue  of  execution  against 
both  within  the  thirty  days,  no  collusion  being 
shown. 

Anon.,  2  Hill,  378,  391 

Share  of  partner  in  goods  of  firm  is  subject  to 
execution  for  hft  individual  debt,  and  as  incidental 
to  this  right.offlcer  may  take  possession.and  deliver 
wholeproperty  to  purchaser. 

Waddett  v.  Cook,  2  Hill,  47,  28O 

Sheriff  under  plaintiff's  directions  not  to  sell  onfl. 
fa.  unless  forced  to  do  so  by  subsequent  judgments, 
failed  to  proceed  thereunder  for  four  months  at 
which  time  he  sold  thereunder  and  under  two  exe- 
cutions of  C.  P.  in  favor  of  another  plaintiff,  held 
on  motion  by  the  latter  that  the  first  execution  was 
dormant  and  sheriff  was  directed  to  apply  proceeds 
on  the  latter  ones. 

Kimball  v.  Munger,  2  Hill,  364,  387 

In  order  to  constitute  a  valid  levy  of  goods  in  vir- 
tue of  fl.  fa.  especially  as  against  subsequent  hmin 
fide  purchaser  without  notice,  they  must  be  within 
view  of  officer  at  the  time  and  subject  to  his  imme- 
diate disposition  and  control. 

VanWyck  v.  Pine,  2  Hill,  666,  49O 

A  bona  fide  assignee  of  a  sheriff's  certificate  of  sale 
under  an  execution  issued  on  a  satisfied  judgment, 
acquires  no  title  by  virtue  thereof  as  against  a  pur- 
chaser under  a  junior  unsatisfied  judgment. 

Wood  v.  Colvin,  2  Hill,  566,  455 

Where  a  writ  of  error  was  allowed  three  months 
after  judgment.and  an  order  made  and  served  stay- 
ing proceedings;  held,  a  supersedeas  of  execution, 
though  sheriff  had  previously  levied. 

Delafleld  v.  Sandford,  3  Hill,  473,  654 

At  common  law  neither  writ  of  error  coram  vobis, 
nor  a  certiorari,  will  operate  as  a  superseded*  of  ex- 
ecution in  the  inferior  court,  if  served  after  levy 
made. 

Ptoj//er  v.  Bissell,  3  Hill,  239,  5  76 

Indorsement  of  renewal  of  execution  not  ex- 
pressing sum  due  as  required  by  the  statute :  held, 
good  when  taken  in  connection  with  plaintiff's  re- 
ceipt of  moneys  paid  on  the  execution,  indorsed 
thereon. 

Ostrander  v.  Walter,  2  Hill.  329,  3  76 

Thirty  full  days  must  expire  from  entry  of  judg- 
ment exclusive  of  day  of  entry  before  ft.  fa.  can  be 
issued  under  Act  of  May  14, 1840. 

Com'l  Bk.  of  C.  v.  Ives,  2  Hill,  355.  384 

A  fl.  fa.  in  suit  commenced  since  Act  of  1840  can- 
not issue  within  thirty  days  from  rendition  of  judg- 
ment whether  entered  in  term  time  or  in  vacation. 
Stone  v.  Green,  3  Hill,  469,  652 

The  statute  enlarging  time  for  issuing  executions 
was  for  the  exclusive  benefit  of  the  debtor  and  he 
may  waive  irregularities  in  respect  thereto  even  as 
against  other  creditors. 

Kimball  v.  Munger,  2  Hill,  364,  387 

Where  property  held  in  tenancy  in  common  is 
levied  upon  under  execution  against  one  tenant  and 
he  subsequently  purchases  co-tenant's  Intcrest.sher- 
iff  may  advertise  and  sell  without  new  levy. 

Blrdseye  v.  Ray,  4  Hill,  158,  779 

After  levy  of  one  execution  against  a  debtor  the 
receipt  by  sheriff  of  another  in  favor  of  different 
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•creditor  operates  as  a  constructive  levy,  and  where 
first  execution  is  withdrawn  the  second  becomes 
absolute,  and  sheriff  neglecting  to  proceed  under 
second  execution  is  liable. 

VanWinkle  v.  Udall,  I  Hill,  559,  226 

Court  cannot  compel  an  individual  to  furnish  cer- 
tificate required  by  third  section  of  Act  to  Amend 
Law  in  Relation  to  Suits  Against  Foreign  Corpora- 
tions; and  this  though  he  be  an  attorney  of  the  court. 
Camp  v.  Lumberman's  Bk.,  4  Hill,  39,          736 

Nor  can  officers  of  private  corporation  be  thus 
compelled  to  furnish  the  certificate.  Idem.  736 

Notice  by  landlord  to  sheriff  of  rent  due  stated 
premises  to  be  in  occupation  of  defendant  in  exe- 
cution and  others,  and  that  specified  amount  was 
due  t9  applicant  for  balance  of  one  year's  rent,  etc., 
but  did  not  show  such  defendant  to  be  tenant  of  ap- 
plicant ;  held,  defective  and  a  nullity. 

Millard  v.  Robinson,  4  Hill,  604,  929 

EXECUTORS  AND  ADMINISTRA- 
TORS. 

Power  of  one  executor  to  sell  personal  estate  with- 
out assent  of  others,  see, 

Bogert  v.  HarteU,  4  Hill,  492,  892 

Though  one  succeeding  an  other  in  administration 
of  estate  may  continue  suit  commenced  by  his  pred- 
ecessor, he  is  not  compelled  to  do  so  against  his 
will. 

Bainv.  Pine,  1  Hill,  615,  245 

Executor  or  administrator  suing  on  contract  made 
with  testator  or  intestate,  necessarily  sues  in  his 
representative  capacity,  though  time  for  payment 
•or  performance  had  not  arrived  at  death  of  testator 
or  intestate,  and  if  he  fail  in  the  suit,  is  not  liable 
for  costs. 

Patchen  v.  Wilson,  4  Hill,  57,  742 

Title  of  administrator  to  goods  of  intestate  takes 

•effect,  by  relatipn.f  rom  intestate's  death ;  and  hence 

he  may  maintain  trover  for  a  conversion  occurring 

before  administration  was  granted. 

Babcock  v.  Booth,  2  Hill,  181,  325 

Administrators  may  sue  in  their  own  right  for 

causes  accruing  to  them  after  death  of  testator. 

Mercein  v.  Smith,  2  Hill,  210,  335 

Payment  to  widow  of  intestate  of  note  belonging 
to  estate,  is  bar  to  action  thereon  by  widow  and  an- 
other appointed  administrator  subsequent  to  such 
payment,  notwithstanding  provision  of  2  R.  S.,  81, 
sec.  60 ;  449,  sec.  17 ;  77,  sec.  42. 

Priest  v.  Watkins,  2  Hill,  225.  34O 

One  who  has  served  another  in  expectation  of  a 
testamentary  provision,  and  to  whom  the  latter  de- 
vises a  portion  of  his  estate,  cannot  maintain  suit 
for  such  services  against  his  executors. 

Eaton  v.  Benton,  2  Hill,  576,  459 

Omission  of  surrogate  to  take  proper  bond  on  ap- 
pointing administrators  is  not  a  defect  of  jurisdic- 
tion rendering  their  proceedings  void. 

Bloom  v.  Burdick,  1  Hill,  130,  77 

EXTINGUISHMENT. 

See  PAYMENT. 


FACTOR. 

See  CONSIGNOR  AND  CONSIGNEE. 

FALSE  PRETENSES. 

A  representation,  though  false,  is  not  within  the 
•statute  against  obtaining  property,  etc.,  by  false 
pretenses,  unless  calculated  to  mislead  persons  of 
ordinary  prudence  and  caution. 

PeopU  v.  Williams,  4  Hill,  9,  787 

To  sustain  criminal  prosecution  for  obtaining  sig- 
nature of  one  to  a  mortgage  by  false  pretenses,  the 
mere  fact  of  the  instrument  having  been  signed  is 
not  enough  ;  delivery  must  also  be  shown. 

Fentou  v.  People,  4  Hill,  126,  768 

Indictment  in  words  of  statute  is  sufficient,  though 
it  do  not  aver  delivery  in  terms,  and  it  need  not  de- 
scribe premises  covered  by  mortgage.  Idem.  768 

FENCES. 

If,  on  an  order  being  made  discontinuing  a  high- 
way, a  fence  be  built  across  it,  an  appeal  subsequent- 
ly brought  will  not  have  the  effect  of  rendering  the 
fence  a  public  nuisance. 

Drake  v.  Rogers,  3  Hill,  604,  699 

Under  statute  in  relation  to  division  fences,  each 
of  adjoining  owners  must  provide  half,  and  where 
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cattle  of  B,  rightfully  pasturing  on  A's  land,  escape 
into  C  s  adjoining  close,  through  default  of  C  he 
has  no  remedy  for  the  trespass,  but  if  through  A's 
default,  C  may  maintain  trespass  either  against  A 

Staff ordv.  Ingersoll,  3  Hill,  38,  5O7 

The  statute  providing  summary  remedy  for  tres- 
pass does  not  take  away  the  common  law  remedy. 
Idem.  507 

FIXTURES. 

Fencing  materials  on  a  farm,  which  have  been 
used  as  part  of  the  fences,  but  are  temporarily  de- 
tached, without  any  intent  of  diverting  them  from 
their  use  as  such,  are  part  of  the  freehold,  and  pass 
by  conveyance  of  farm  to  purchaser. 

Goodrich  v.  Jones,  2  Hill,  142,  313 

So,  also,  as  to  manure  in  barnyard  at  time  of  con- 
veyance. Idem.  sis 

Where  building  is  erected  on  land  of  another,  un- 
der agreement  that  it  may  be  removed  at  any  time, 
it  is  personal  property,  for  conversion  of  which  tro- 
ver will  lie. 

Smith  v.  Benson,  1  Hill,  176,  92 

FORMER  ADJUDICATION. 

Justice's  judgment  reversed  on  certiorari  on  tech- 
nical grounds  in  no  way  involving  merits,  is  no  bar 
to  second  action  for  same  cause.  . 

Onderdonk  v.  Ranlett,  3  Hill,  323,  604 

A  trial  and  acquittal,  on  indictment  for  nuisance 
alleged  to  have  resulted  from  erection  of  dam  by 
defendant,  lawful  in  itself,  is  not  conclusive  bar  to 
another  indictment  found  nine  years  afterwards, 
though  allegations  in  both  were  alike. 

People  v.  Toumsend,  3  Hill,  479,  656 

The  doctrine  of  resjudicata  as  applicable  to  cases 
where  the  subject-matter  is  constantly  changing  by 
lapse  of  time  and  other  causes,  discussed  and  illus- 
trated. (Cowen,  J.) 

People  v.  Mercien,  3  Hill,  399,  63O 

FRAUD. 

Party  to  a  fraud  can  set  it  up  in  defense  to  im- 
peach consideration  of  note  taken  by  plaintiff  with 
knowledge  of  the  fraud. 

Nellis  v.  Clark,  4  Hill,  424,  869 

Sale  procured  through  false  representation  of 
vendee  as  to  his  solvency  and  credit,  passes  no  title 
as  between  the  parties,  and  owner  may  maintain 
either  trover  or  replevin  in  the  detinet,  or  trespass 
or  replevin  in  the  cepit,  to  recover  value  of  goods, 
or  he  may  be  charged  in  assumpsit  for  their  price. 
Gary  v.  Hotailtng,  1  Hill,  311,  14O 

Sale  procured  by  fraud  of  vendee  is  equally  void 
as  between  the  parties,  whether  fraud  be  in  its  nat- 
ure indictable  or  not.  Idem.  14O 

A  purchase  of  goods  with  a  preconceived  design 
not  to  pay  for  them,  is  such  a  fraud  as  will  avoid  the 
sale. 

Ash  v.  Putnam,  1  Hill,  302,  137 

Whether  subsequent  bona  ftde  purchaser  from 
fraudulent  vendee  has  good  title,  qutere ;  but  such 
goods  cannot  be  sold  on  execution  against  fraudu- 
lent vendee.  Idem.  137 

Where  debtor,  by  misrepresentation  of  suppres- 
sion of  material  facts  in  reference  to  his  affairs,  in- 
duces creditor  to  take  note  of  third  person  for  a  part 
of  his  demand,  in  full  payment  of  the  whole,  the  ac- 
cord and  satisfaction  are  void,  and  release  may  be 
set  aside  in  equity. 

Stafford  v.  Bacon,  1  Hill.  532,  216 

A  leased  under  seal  a  certain  lot  on  fraudulent 
representation  of  lessor  that  it  included  other  prop- 
erty ;  on  discovering  fraud  prior  to  commencement 
of  term,  he  obtained  lease  of  such  other  property 
from  true  owner ;  held,  entitled  to  deduction  from 
rent  in  action  therefor,  to  amount  paid  for  such 
other  lease. 

AUaire  v.  Whitney,  1  Hill,  484,  2OO 

FRAUDULENT  CONVEYANCES. 

Where  continuance  of  possession  in  mortgagor  is 
proved,  yet  if  mortgage  was  given  to  secure  a  true 
lebt,  and  jury  have  negatived  allegation  of  intent 
to  defraud,  etc.,  court,  on  motion  for  new  trial.can- 
not  set  aside  verdict  as  against  weight  of  evidence. 
Fuller  v.  Acker.  1  Hill,  473,  196 

Where  there  is  evidence  that  a  mortgage  of  chat- 
tels was  given  for  a  true  debt,  the  question  of  fraud 
as  to  creditors,  arising  from  continued  possession  in 
mortgagor,  must  be  submitted  to  jury,  whether 
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such  possession  be  satisfactorily  explained  or  not; 
and  a  verdict  either  way  is  conclusive. 

Butler  v.  Van  Wyck,  1  Hill,  438,  18* 

The  same  rule  as  to  submission  of  question  of 
fraud  to  jury  applied  to  case  of  sale  of  chattel 
where  there  was  some  evidence  of  immediate  and 
continued  change  of  possession. 

Prentice  D.  Shir/i,  1  Hill.  487,  194 

Under  the  rule  in  Smith  v.  Acker,  23  Wend,  653, 
Jury  may  allow  almost  any  excuse  for  continuance 
of  possession  in  vendor  or  mortgagor,  and  court 
has  no  power  to  set  aside  verdict  because  of  excuse 
being  insufficient. 

Prentice  v.  Slack,  1  Hill,  467.  194 

Neither  conveyance  of  realty  to  defraud  creditors 
nor  assignment  of  valid  outstanding  mortgage  ob- 
tained by  grantor's  money  will  defeat  ejectment  by 
purchaser  under  sale  on  execution  against  grantor. 
Stephens  v.  Sinclair,  1  Hill,  143,  82 

Where  vendor  died  in  possession  of  property  sold 
to  defraud  creditors :  held,  his  administrator  may  in 
behalf  of  creditors  treat  the  sale  as  absolutely  void 
and  sue  in  replevin  for  the  property. 

Babcock  v.  Booth,  2  Hill,  181,  325 

The  right  of  bonafide  purchaser  of  goods  to  con- 
test the  validity  of  prior  mortgage  on  ground  of 
continuance  of  possession  in  mortgagor  is  one 
strictly  personal  to  the  former ;  and  he  cannot  be 
obliged  by  the  latter  to  avail  himself  of  it :  and  ac- 
cordingly held  such  right  was  no  defense  to  action 
by  purchaser  against  mortgagor  for  fraud  in  selling 
such  goods. 

Bust  v.  Morse,  2  Hill,  655,  486 

Party  claiming  under  absolute  sale  need  not,  as 
against  vendor's  creditors,  show  a  satisfactory  ex- 
cuse for  want  of  change  of  possession. 

Hanford  v.  Artcher,  4  Hill.  271,  818 


GRANT. 

See  DEED. 

State  grant  of  lands  on  which  there  is  a  mill-site 
will  not  give  the  right  to  flow  adjoining  lands  sub- 
sequently purchased  by  others,  unless  that  right  is 
expressly  provided  for  in  the  grant,  though  such 
others  acquire  title  under  grant  referring  to  a  map 
which  shows  premises  flowed  to  the  extent  claimed. 
Colvin  v.  Burnet,  2  Hill,  620.  474 

GUARANTY. 

See  BILLS,  NOTES  AND  CHECKS. 

In  action  on  the  following  guaranty  of  indorsed 
note  "I  guaranty  the  collection  of  within  note;" 
held,  plaintiff  must  show  diligent  attempt  to  collect, 
both  as  against  indorser  and  maker. 

Loveland  v.  Shepard,  2  Hill,  139,  311 

An  instrument  in  form  of  a  bond  not  under  seal, 
executed  by  sureties  of  G.,  guarantying  perform- 
ance of  a  past  agreement  made  on  purchase  by  G. 
of  his  partner's  interest  in  partnership  concerns : 
held,  void  as  expressing  only  a  past  or  executed 
consideration,  and  showing  no  request  from  guar- 
antors. 

Parker  v.  Bradley,  2  Hill,  584,  461 

GUARDIAN  AND  WARD. 

See  HABEAS  CORPUS. 

Bond  given  on  appointment  of  guardian  to  sell  the 
real  estate  of  infant  under  Act  of  1815  cannot  be 
prosecuted  until  proceedings  in  chancery  for  nn  ac- 
count have  been  had  against  the  guardian. 

Soitsburj/  v.  Van  Hoesen,  3  Hill.  77,  52O 

Where  guardian  is  dead,  no  account  having  been 
rendered  by  him  nor  the  proceeds  of  land  invested 
under  direction  of  Chancellor,  his  personal  repre- 
sentatives should  be  required  to  account  beforesuit 
is  instituted.  Idem.  52O 

If  there  is  difficulty  in  pursuing  that  course,  plaint- 
iff should  make  out  a  case  showing  necessity  for  suit 
on  the  bond.  Idem.  520 


HABEAS  CORPUS. 

On  habeas  corpus  by  father  to  recover  possession 
of  infant  daughter,  withheld  from  him  by  his  wife 
and  her  father,  the  court  enforced  the  husband's 
claim  as  paramount,  though  the  child  was  less  than 
five  years  old  and  of  feeble  constitution,  and  though 
husband  had  agreed  under  seal  to  relinquish  his 
right  to  such  child,  and  although  custody  had  been 


awarded  to  mother  on  previous  habetu  corpus.  In 
this  case  the  advanced  age  of  the  child  was  alleged 
as  a  new  and  material  circumstance. 

People  v.  Met  M  in, :(  Hill.  399,  63O 

It  is  no  objection  to  relator's  right  to  proceed  on 
hob.  corp.  o<!  vubj.,  that  costs  of  former  > 
pus  In  same  matter  remain  unpaid,    Idem.          63O- 

After  arrest  and  imprisonment  and  flndiny  of  in- 
dictment of  murder  by  grand  Jury  main-is  nt  evi- 
dence upon  issue  of  not  guilty  are  not  available  on 
habeas  corpus,  even  as  an  argument  for  letting  pris- 
oner to  bail,  much  less  for  ordering  his  unqualified 
discharge  :  contra  as  to  want  of  Jurisdiction. 

People  v.  McLeod,  1  Hill,  377,  164 

Sheriff's  return  of  commitment  to  writ  of  habeas 
corpus  should  be  construed  liberally. 

People  v.  Nevtns,  1  Hill,  154,     '  8& 

HIGHWAYS. 

See  RAILROADS. 

A  road  was  laid  out  of  the  width  of  a  private  way 
and  described  as  "a  highway  for  A.,"  etc.,  and  did 
not  connect  with  any  other  road,  and  had  never  been 
used  as  a  public  way,  though  for  many  years  in- 
cluded in  road  district ;  held,  could  not  be  pro- 
nounced as  public  highway  as  matter  of  law,  but 
should  be  submitted  to  Jury. 

Drake  v.  Rogers,  3  Hill.  604,  69» 

In  proceeding  by  commissioners  upon  denial  of 
encroachment,  it  is  irregular  for  justice  issuing  pre- 
cept for  a  jury,  to  annex  thereto,  a  list  of  the  per- 
sons to  be  summoned  ;  but  where  such  persons  are 
summoned  without  objection,  irregularity  consid- 
ered waived. 

Mott  v.  Comrs.  of  Rush,  2  Hill,  472,  424 

Order  and  notice  served  upon  one  whose  fence  ig 
alleged  to  encroach  upon  a  highway  must  specify 
the  breadth  of  the  road  originally  intended,  and  the 
place  and  extent  of  the  encroachment  with  accuracy 
and  precision.  Idem.  424 

Order  discontinuing  road  district  which  was 
formed  from  parts  of  two  districts,  is  valid  though 
it  makes  no  disposition  of  such  territory ;  the  effect 
being  to  restore  the  two  districts  to  their  original 
limits. 

People  v.  Sly,  4  Hill,  593,  926 

Obstruction  placed  in  private  road  by  owner  of 
land  over  which  it  is  laid  out.  cannot  lawfully  be  re- 
moved by  one  having  no  right  to  use  the  road. 

Drake  v.  Rogers,  3  Hill,  604,  69» 

Proceedings  laying  out  road  through  a  corn-house 
held  regular,  where  such  house  was  removed  by 
owner  and  placed  on  the  contemplated  route  after 
application  made  and  notice  given  to  lay  it  out. 

Carris  v.  Comrs.  of  Waterloo,  2  Hill,  443.     414 

Proceedings  for  laying  out  new  road  and  discon- 
tinuing part  of  old  one  not  embraced  therein,  see, 
Idem.  414 

HUSBAND  AND  WIFE. 

At  law  no  agreement  between  husband  and  wife 
will  be  recognized  as  removing  the  disabilities  re- 
sulting to  the  latter  from  that  relation,  or  as  chang- 
ing the  legal  capacities  or  characters  of  either  party. 
Beach  v.  Beach,  2  Hill.  260,  352 

Accordingly,  where  husband  in  deed  of  separation 
agreed  that  wife  should  prosecute  suits  in  ner  own 
or  their  Joint  names  and  that  he  would  ratify  her 
acts ;  held,  that  release  given  by  husband  in  action 
commenced  by  wife  in  their  Joint  names  might  be 
pleaded  in  bar.  Idem.  352 

Action  cannot  be  maintained  in  name  of  husband 
and  wife  for  words  spoken  of  latter  which  are  ac- 
tionable per  se ;  suit  should  be  in  name  of  husband 
alone ;  contra  where  words  are  actionable  per  se. 
That  husband  and  wife  live  apart  under  deed  of  sep- 
aration does  not  change  the  rule. 

Beach  v.  Ranney,  2  Hill,  309,  36» 


IMPRISONMENT. 

Form  of  remedy  chosen  by  plaintiff,  when  action 
is  founded  upon  a  credit  given  by  plaintiff,  will  not 
give  the  right  to  imprison  defendant  on  a  ca.  sa.  on 
judgment  recovered. 

Brown  v.  Treat,  1  Hill,  225,  1 09 

In  application  for  discharge  under  Non-Impris- 
onment Act,  facts  necessary  to  confer  jurisdiction 
upon  officer  must  be  set  forth. 

People  v.  Abel,  3  Hill,  109.  532 

What  facts  are  necessary  to  confer  jurisdiction  see 

Idem.  532 

HILL  1,  2,  3,  4. 
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Where  debtor  was  committed  to  jail  under  Non- 
Imprisonment  Act  and  his  application  f  orjdischarge 
refused  on  ground  of  f raud;  held,second  application 
could  not  be  made. 

People  v.  Akin,  4  Hill,  606,  93O 

INCORPORATED  COMPANIES. 

See  MUNICIPAL  CORPORATIONS,  TAXATION,  ETC. 

An  action  of  trespass  or  ejectment  will  lie  against 
a  corporation  aggregate. 

Dates  v.  Trou  Tp'ke  &  R.  R.  Co., 
2  Hill,  629,  478 

Action  for  recovery  of  stock  subscription  to  asso- 
ciation under  general  Banking  Act  may  be  in  pres- 
ident's name  though  subscription  was  made  before 
association  went  into  operation. 

Stanton  v.  Wilson,  2  Hill,  153,  316 

A  corporation  may  make  a  promissory  note  for  a 
debt  contracted  in  the  course  of  its  legitimate  busi- 
ness, although  not  specifically  authorized  by  its 
charter  to  contract  in  that  form. 

Moss  v.  Oakley,  2  Hill,  265,  354 

Where  stock  is  declared  forfeited  under  power 
given  by  charter,  for  non-payment  of  installments, 
the  stockholder  has  no  right  to  appropriate  such 
forfeiture  to  the  extinguishment  of  particular  in- 
stallments. 

Herk.  Mfg.  &  H.  Co.  v.  Small,  2  Hill,  127,     3O7 

Charter   of  corporation   giving   riirht   of  action 

against  any  stockholder  after  retnnfof  execution 

unsatisfied  against  corporation,  refers  only  to  those 

who  were  stockholders  when  debt  was  contracted. 

Moss  v.  Oakley,  2  Hill,  265,  354 

Where  action  is  on  promissory  note  it  will  be  pre- 
sumed to  have  been  made  when  debt  was  contracted, 
and  judgment  recovered  thereon  is  prima  facie  evi- 
dence of  its  validity.  Idem.  354 

Where  stockholders  are  individually  liable  for 
debts  of  company,  at  suit  of  creditor,  before  suing 
a  stockholder  judgment  must  be  obtained  against 
the  company,  but  creditor  cannot  recover  such 
costs  of  such  suit  against  the  stockholder. 

Bailey  v.  Bancker,  3  Hill,  189,  558 

Where  Act  of  incorporation  makes  individual 
stockholders  personally  liable  for  all  debts  of  the 
Company  at  the  suit  of  its  creditors,  they  are  placed 
on  the  same  footing  as  partners,  and  cannot  main- 
tain action  at  law  against  the  others  for  debt  due 
from  the  whole.  Idem.  558 

Accordingly,  held,  that  stockholder  who  was  in- 
dorsee of  a  note  made  by  the  company  could  not 
recover  against  the  indorser.  Idem.  558 

Where  judgment  was  recovered  against  the  Com- 
pany on  such  note,  at  suit  of  stockholder,  and  paid 
by  such  indorser,  action  by  indorser  against  stock- 
holder must  be  based  on  the  note,  and  where 
brought  in  stockholder's  name,  plaintiff  cannot  re- 
cover. Idem.  558 

INDEMNITY. 

See  APPLICATION  OF  PAYMENTS. 

Deputy's  bond  of  indemnity  to  sheriff  from  all 
costs,  damages,  expenses  and  trouble  touching  and 
concerning  the  return  and  execution  of  the  process, 
and  concerning  the  non-executing  of  process,  will 
not  cover  costs  and  expenses  of  suits  wrongfully  in- 
stituted against  sheriff. 

Franklin  v.  Hunt,  2  Hill,  671,  492 

INDICTMENT. 

See  CRIMINAL  LAW  AND  TRIAL,  ETC.,  HABEAS 
CORPUS,  NUISANCE. 

A  constable  taking  fees  beyond  amount  allowed 
by  law,  is  indictable  as  fora  misdemeanor. 

Parker  v.  Newland,  1  Hill,  87,  68 

Indictment  for  obtaining  signature  of  one  to  a 
mortgage  by  false  pretenses,  if  it  is  in  words  of  the 
statute,  is  sufficient  though  it  do  not  aver  delivery 
in  terms  and  do  not  describe  the  premises. 

Fenton  v.  People,  4  Hill,  126,  768 

Every  act  done  in  furtherance  of  a  misdemeanor, 
is  not  the  subject  of  an  indictment,  but  to  consti- 
tute it  such  it  must  tend  directly  and  immediately, 
if  not  necessarily,  to  the  commission  of  the  misde- 
meanor. 

Brockway  v.  People,  2  Hill,  558,  453 

The  renting  of  a  house  to  a  woman  of  ill-fame, with 
intent  that  it  shall  be  kept  for  the  purpose  of  public 
prostitution,  is  not  an  offense  punishable  by  indict- 
ment, though  it  be  so  kept  afterwards. 

Idem.  453 

In  indictment  against  second  thief,  title  may  be 
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alleged  to  be  in  first  thief  or  in  owner  at  election  of 
pleader. 

Ward  v.  People,  3  Hill,  395,  688 

In  indictment  under  2  R.S.,  698,  sec.  3,  for  attempt- 
ing to  commit  an  offense,  the  particular  manner  in 
which  attempt  was  made  is  immaterial  and  need 
not  be  alleged. 

People  v.  Bush,  4  Hill,  133,  77O 

The  soliciting  of  one  to  commit  a  felony  and  pro- 
viding materials  therefor ;  held,  sufficient  to  con- 
vict one  of  an  attempt,  though  prisoner  did  not 
mean  to  be  present  at  commission  of  offense  and  the 
other  party  never  intended  to  commit  it. 

Idem.  770 

Indictment  for  nuisance  is  sustained  by  proof 

showing  defendant  to  have  caused  the  nuisance  by 

erection  of  dam,  though  not  the  immediate  cause  as 

proved. 

People  v.  Townsend,  3  Hill,  479,  656 

False  representations  to  induce  one  to  pay  his  own 
debt,  are  not  within  the  statute  against  obtaining 
property  by  false  pretenses. 

People  v.  Thomas,  3  Hill,  169,  552 

So  held  where  maker  was  induced  to  pay  note  on 

false  representation  that  note  was  lost  or  burned. 

Idem.  552 

In  indictment  for  receiving  stolen  goods,  a  mis- 
description  as  to  property  in  part  of  counts,  is  not 
fatal  if  there  is  one  valid  count  and  judgment  is 
general  and  evidence  applies  to  all. 

People  v.  Wiley,3  Hill,  194,  66O 

Indictment  for  petit  larceny  as  a  second  offense, 
must  allege  a  conviction  for  the  first  and  a  pardon 
or  discharge,  but  need  not  allege  judgment  or  sen- 
tence in  the  first  or  specify  the  property  stolen,  or 
person  from  whom  it  was  stolen. 

Stevens  v.  People,  1  Hill,  261,  122 

The  provision  in  2  R.  S.,  702,  sec.  27,  has  not  affect- 
ed the  common  law  rule  respecting  the  right  to  con- 
vict of  inferior  offense  on  an  indictment  for  a  su- 
perior one;  and  accordingly  held  that  on  indict- 
ment for  procuring  abortion  of  quick  child,  which 
is  a  felony,  prisoner  may  be  convicted  of  a  misde- 
meanor if  it  appear  that  child  was  not  quick. 

People  v.  Jackson,  3  Hill,  92,  525 

Indictment  against  commissioners  of  highways 

for  not  repairing  a  bridge,  is  defective  unless  it  aver 

that  defendants  had  funds  or  other  means  to  defray 

expense  of  repairs. 

People  v.  Adsit,  2  Hill,  619,  473 

Under  count  charging  the  crime  to  have  been 
committed  by  "striking  and  cutting  with  an  in- 
strument to  jurors,  etc.,  unknown  ;"  proof  that  the 
killing  was  by  discharge  of  a  pistol,  is  competent. 

People  v.  Colt,  3  Hill,  432,  641 

It  is  no  objection  to  validity  of  record  of  convic- 
tion by  General  Sessions,  that  the  judge  who  signed 
it  was  not  such  at  the  time,  but  received  his  appoint- 
ment afterwards. 

Stevens  v.  People,  1  Hill,  261,  182 

INFANCY. 

Action  of  ejectment  may  be  maintained  against 
an  infant. 

M'Coon  v.  Smith,  3  Hill,  147,  545 

Where  title  is  confessedly  in  an  infant,  he  cannot 
by  contract  confess  matter  which  will  operate  as  an 
estoppel  against  his  assertion  of  that  right. 

Idem.  545 

Officer  selling  at  public  auction  need  not  receive 
the  bid  of  an  infant. 

Kinney  v.  Showdy,  I  Hill,  544,  22O 

Admissions  of  infant  are  competent  evidence 
against  him  both  in  civil  and  criminal  cases,  where 
they  relate  to  matter  for  which  the  law  holds  him 
accountable. 

Hattev.  LiUie,  3  Hill,  149,  545 

Where  infant,  in  assumpsit  for  work  and  labor, 
gives  evidence  tending  to  show  a  settlement  be- 
tween defendant  and  himself,  his  admission  that 
no  settlement  took  place,  is  competent  evidence 
against  him.  Idem.  545 

INJUNCTION. 

Injunction  from  chancery  against  prosecution  of 
ejectment  suit  at  law,  is  no  ground  for  setting  aside 
as  irregular,  default  entered  in  second  suit  for  same 
cause  or  for  ordering  stay  of  proceedings. 

Burt  V.  Mapes,  1  Hill,  649.  256 

Courts  of  law  will  not  enforce  injunction  from 
chancery  or  notice  it,  except  to  relieve  party  en- 
joined from  effect  of  delay  or  an  omission  of  nec- 
essary step  in  the  cause.  Idem.  256 

Where  tenant  takes  soil  or  wood  from  premises 
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for  the  manufacture  of  bricks  for  sale,  landlord  1 
entitled  to  an  injunction  restraining  him. 

l.iriiigxttm  v.  Remolds,  2  Hill.  157.  31 

Certificates  of  state  stock  certifying  certaii 
amount  of  money  to  be  due  A  B  or  bearer  in  hand 
of  subsequent  lwna  Me  holders  are  binding  upon 
the  State  in  faith  and  honor  though  not  at  law,  an< 
in  proper  case  equity  may  restrain  a  transfer  by  in 
junction. 

Delaflekl  r.  Illinois,  2  Hill,  159,  318 

INNKEEPERS. 

The  sign  "  S.  W.'s  Entertainment,  Temperance," 

is  not  such  an  indication  that  occupants  keep  a  tav 

ern  as  will  subject  them  to  statutory  penalty. 

Overseers  of  Crown  It.  v.  Warner,  3 

Hill,  150,  B46 

Innkeepers  who  wish  the  privilege  of  selling 
strong  and  spirituous  liquors,  must  obtain  a  11 
cense ;  and  the  statutory  provision  requiring  inn 
keeper  to  keep  two  spare  beds,  applies  only  to  those 
who  have  been  licensed.  Idem.  54( 

One  who  puts  up  a  sign  as  an  innkeeper  is  not  I  i 
able  in  penalty  for  not  complying  with  terms  o; 
statute,  unless  it  indicate  that  he  keeps  a  public 
house  licensed  to  sell  spirituous  liquors.  Idem.  54( 

Innkeeper  who  receives  horses  of  one  who  is  noi 
a  traveler  or  a  guest  of  his  house,  is  not  liable  to 
the  owner  as  an  innkeeper  and  has  no  lien  as  such. 
Grinndl  v.  Cook,  3  Hill,  485,  658 

And  where  such  horses  were  taken  out  by  owner 
without  fraud,  and  seized  under  oocecution  against 
him ;  held,  that  innkeeper  lost  his  lien. 

Idem.  658 

Agisters  and  livery-stable  keepers  have  no  lien 
unless  there  is  a  special  contract.  Idem.  658 

INQUEST. 

After  inquest  taken  on  default  of  defendant  to 
appear,  defendant  cannot  claim  rights  beyond  what 
are  incident  to  an  inquest. 

Kerker  v.  Carter,  I  Hill,  101,  67 

On  an  inquest  defendant  may  examine  plaintiff's 

witnesses  to  controvert  evidence  given  to  sustain 

the  action,  but  cannot,  under  color  of  exercising 

such  right,  show  substantive  defense  aUunde. 

Idem.  67 

INQUIRY,  WRITS  OF. 

Though  action  be  debt,  if  it  be  brought  on  an  ac 
count  and  defendant  suffers  interlocutory  judgment 
by  default,  plaintiff's  damages  must  be  assessed  un- 
der a  writ  of  inquiry. 

Wilxonv.  Darwin,  1  Hill,  670,  363 

Under  Act  of  May  14, 1840,  judgment  may  be  en- 
tered in  vacation  on  writ  of  inquiry  returnable  at 
succeeding  term. 

Turner  v.  Burrows,  1  Hill,  627,  249 

In  cases  within  that  Act,  writ  of  inquiry  is  valid 
though  returnable  in  vacation.  Idem.  249 

Where  defendant's  attorney  refused  to  perform 
verbal  agreement  on  which  cognovit  was  received ; 
held,  plaintiff  might  proceed  to  judgment  on  Inqui- 
sition. Idem.  249 

INSOLVENCY. 

See  ASSIGNMENTS  FOR  CREDITORS. 

Deed  of  lands  by  assignees  of  insolvent,  appointed 
under  Act  of  1811,  is  invalid  unless  executed  by  a 
majority. 

Qlllett  v.  Stanley,  1  Hill,  121,  74 

Where  assignment  under  Act  of  1811,  was  valid  at 
the  time  as  against  any  of  insolvent's  creditors,  the 
insolvent  cannot  claim  it  to  be  inoperative. 

Idem.  74 

Officer  conducting  insolvent  proceedings  under 
Act  of  1811,  may  appoint  new  assignee  as  well  after 
assignment  was  executed  as  before,  providing  va- 
cancy exists  under  such  Act.  Idem.  74 

A  judge  or  officer  before  whom  a  party  is  notified 
to  appear,  is  not  in  strictness  bound  to  wait  for  him 
beyond  the  precise  time  appointed ;  though  in  the 
exercise  of  his  discretion  he  may  wait  longer. 

Ex  parte  Hagaman,  2  Hill,  416,  4O3 

Payment  to  assignees  for  benefit  of  creditors  of  a 
note  given  to  them  for  a  debt  due  'assignor,  is  good 
defense  in  action  by  transferee  thereof,  notwith- 
standing injunction  from  chancery  forbidding  as- 
signees from  collecting  or  receiving  debts  of  as- 
signor. 

KeUey  v.  Cowing,  4  Hill,  267,  816 


INSPECTION  AND  DISCOVERY. 

\Vhereapaper  is  produced  before  an  .  vuinint  r 
and  parties  examined  in  reference  to  it,  tin-  court 
will,  on  motion,  compel  its  restoration  to  the  cus- 
tody of  the  examiner,  though  only  a  copy  was 
marked  as  an  exhibit  and  not  the  paiier  Itself. 

Coml.  Bk.  v.  Bank  of  N.  Y.,  4  Hill,  516,          901 

INSURANCE. 

See  MARINE  INSURANCE. 

The  special  condition  in  policy  that  fraud  or  false 
swearing  shall  cause  a  forfeiture  of  all  claims  of  in- 
sured, relates  solely  to  preliminary  proofs  of  loss; 
and  plea  of  fraud,  is  bad  if  it  do  not  point  the  party 
and  the  subject-matter. 

Ferris  v.  N.  Am.  F.  Ins.  Co.,  1  Hill,  71  56 

The  continuance  of  the  use  of  a  fire-place  which  in- 
sured verbally  agreed  to  discontinue  on  insurer  i.  - 
fusing  to  issue  policy  without  discontinuance,  In  Id 
no  defense  to  action  on  policy. 

Alston  v.  Mechs.  Mut.  Ins.  Co.,  4  Hill,  329,    837 
Rev'g.  S.  C.,  below.  1  Hill,  510,  2O8 

A  representation  must  relate  to  something  mate- 
rial to  the  risk,  but  a  violation  of  even  the  letter  of 
a  warranty  vitiates  the  policy.  Idem.  2O8 

Representation  imports  an  affirmation  as  to  some 
past  or  existing  fact,  material  to  the  risk,  not  a 
statement  as  to  matters  resting  merely  in  intention 
or  expectation;  and  a  representation  as  to  future 
conduct  of  insured  must,  in  general,  be  inserted  in 
policy  to  be  available  to  insurer. 
^  Idem.  208,  837 

Parties  to  policy  may  insert  what  conditions  they 
please  if  not  contrary  to  criminal  law  or  public 
policy. 

Beadle  v.  Chenango  Co.  Mut.  Ins.  Co.,  3 

Hill,  161.  549 

Condition  avoiding  policy  on  refusal  or  neglect  of 
insured  to  pay  assessment  on  premium  note  for 
thirty  days  after  notice  thereof,  held  valid. 

Idem.  549 

A  paper  purporting  to  be  conditions  of  insurance. 

if  annexed  to  and  delivered  with  policy,  is  prinia 

facie  part  of  it,  though  not  referred  to  in  policy  by 

express  words. 

Roberts  v.  Chenango  Co.  Mut.  Im.  Co.,  3 

Hill,  501,  604 

The  legal  effect  of  such  paper  may  be  destroyed 
by  parol  evidence  that  the  annexation  was  by  mis- 
take. Idem.  C64 
At  common  law,  assignee  of  a  policy  of  insurance 
cannot  sue  upon  it  in  his  own  name ;  but  where 
right  is  given  by  charter  of  insurance  company,  to 
lave  policy  confirmed  to  use  of  purchaser  on  aliena- 
tion of  property  by  assured,  such  purchaser  alone 
can  sue  on  It. 

Mann  v.  Herk.Co.  Mut.  Ins.  Co.,  4  Hill,  187,  789 
Under  clause  in  policy  "Interest  of  assured  in  this 
aolicy  is  not  assignable  without  consent  of  said  c<  nn- 
mnyin  writing;  and  in  case  of  transferor  termina- 
tion of  interest  of  assured  without  such  consent, 
policy  to  be  void ;"  held,  assignment  of  policy  was 
equally  as  fatal  to  claim  of  assured  as  an  assign- 
ment or  sale  of  the  subject  insured. 

9m4fh  v.Saratoga  Co.  Mut.  F.  Ins.  Go.,1 

Hill.  497,  204 

S.  C.,  3  Hill,  508,  666 

Where  plaintiff  expressed  a  wish  to  assign  to  mort- 
ragee  in  application  for  insurance ;  held  that  issu- 
ng  of  policy  thereafter  could  not  be  deemed  a  con- 
sent. 

Smith  v.  Saratoga  Co.  Mut.  F.  Ins.  Co.,  3 

Hill,  508,  666 

An  assignment  will  not  exonerate  insured  from 
>ayment  of  assessment  for  prior  loss,  nor  is  policy 
•evived  thereby,  or  by  assessments  for  subsequent 
osses.  Idem.  666 

Provision  rendering  policy  of  life  insurance  void 
n  case  assured  shall  "die  by  his  own  hand"  imports 
a  death  by  suicide,  i.  c.  an  act  of  criminal  self-de- 
truction,  and  does  not  include  a  case  where  assured 
Jrowned  himself,  where  act  was  done  in  a  fit  of  in- 
sanity. 

Breasted  v.  Farmers'  T.  &  L.  Co.,  4  Hill,  73,    748 

NTEREST. 

Where  cause  of  action  is  such  as  to  carry  interest 
nd  judgment  is  delayed  by  writ  of  error  or  motion 
or  new  trial,  plaintiff  is  entitled  to  interest  taxed  as 
eneral  costs  for  time  of  delay. 

Lord  v.  Mayor,  etc.,  of  N.  Y.,  3  Hill,  430 

note.  640 

In  debt  upon  judgment  for  tort,  interest  isrecov- 

HlLL  1,  2,  3,  4. 
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erable  from  date  of  judgment,  but  not  from  rendi- 
tion of  verdict. 

Lord  v.  Mayor,  etc.,  of  N.  T.,  3  Hill,  426,     639 


JOINT  LIABILITY. 

The  promise  by  one  of  two  joint  makers  of  note, 
to  pay  to  a  mere  equitable  assignee,  will  not  enti- 
tle the  latter  to  sue  both  in  his  own  name. 

McCoim  v.  Biggs,  2  Hill,  121,  305 

Where  firm  sells  goods  procured  by  false  repre- 
sentation by  one  partner  as  to  solvency  and  credit 
of  firm,  replevin  in  cepit  lies  against  both. 

Olmstead  v.  Holailmg,  1  Hill,  317,  142 

Where  action  is  in  form  ex  delicti),  but  is  in  fact 
founded  upon  joint  contract  by  defendant  and  an- 
other, the  rule  that  joint  tortfeasors  are  not  liable 
to  contribute  does  not  apply. 

Curtis  v.  Monteith,  1  Hill,  356,  156 

JUDICIAL  NOTICE. 

Court  will  take  judicial  notice  that  a  person  is  one 
of  its  attorneys ;  and  by  legal  fiction  he  will  be 
deemed  present  in  court  during  term  time. 

People  v,  Nevtns,  1  Hill,  154,  85 

JUDGMENT. 

See  EXECUTION,  PARTIES,  ETC. 

A  mere  levy  upon  real  estate  in  virtue  of  a  ft.  fa. 
never  amounts  to  a  satisfaction. 

Taylor  v.  Ranney,  4  Hill.  619.  935 

Lands  sold  by  execution  debtor  to  bona  fide  pur- 
chaser after  entry  of  sheriif 's  return  of  satisfied,  in 
docket  of  judgment,  and  before  vacatur  of  return 
by  order  of  court,  cannot  be  affected  by  the  judg- 
ment. Idem.  935 
Purchase  of  judgment  against  trust  estate  at  re- 
quest of  trustees  though  paid  for  by  notes  of  pur- 
chaser which  were  subsequently  paid  out  of  trust 
funds,  is  no  extinguishment  of  the  judgment  lien, 
though  purchased  for  trustee's  benefit. 

Steelt  v.  Babcock,  I  Hill,  527,  214 

Judgment  of  another  State  is  no  less  effectual  in 
extinguishing  demand  on  which  it  was  rendered, 
than  judgment  of  domestic  court. 

Besley  v.  Palmer,  1  Hill.  482,  199 

In  action  of  tort,  where  one  defendant  against 
whom  there  is  no  evidence  is  acquitted.no  judgment 
should  be  entered  until  final  disposition  of  cause 
and  where  two  separate  judgments  are  rendered 
against  plaintiff  for  costs,  both  will  be  reversed. 

Moon  v.  Eldred,  3  Hill,  104,  53O 

Judgment  non  obstante  veredicto  is  only  given 
where  defendant,  by  his  pleading  has  confessed 
without  sufficiently  avoiding  the  action. 

Bellows  v.  Shannon,  2  Hill,  86,  293 

Where  pleading,  however,  contains  matter  which 
if  well  pleaded,  might  form  a  good  bar,  or  justifica- 
tion, court  will  award  repleader.  Idem. 

Judgment  non  obstante,  etc.,  is  never  rendered  in 
favor  of  defendant ;  but  where  verdict  is  rendered 
upon  pleadings  which  will  not  sustain  recovery,  his 
remedy  is  by  motion  in  arrest.  Idem.  293 

Judgment  of  foreign  or  domestic  court  of  record 
importing  that  defendants  appeared  by  attorney, 
cannot  be  avoided  collaterally  by  showing  appear- 
ance was  without  authority ;  remedy  is  by  motion 
in  court  rendering  judgment. 

Reed  v.  Platt,  2  Hill,  64.  286 

Decree  of  foreclosure  cannot  be  impeached  col- 
laterally by  showing  that  it  described  property  as 
being  in  one  county  which  was,  in  fact,  in  another, 
though  the  mortgage  was  taken  by  a  corporation 
with  charter  provision  that  all  sales  should  be  made 
in  county  where  property  is  situated. 
Fuller  v.  Van  Oeesen,  4  Hill,  171, 
Where  verdict  was  against  one  of  defendants  in 
assault  and  battery  and  in  favor  of  the  other,  and 
the  latter  perfected  judgment  for  costs,  the  court 
permitted  judgment  to  stand  on  deduction  of  costs 
of  entering  up  judgment. 

Webb  v.  Bulger,  4  Hill,  588,  924 

Judgments  and  decrees  entered  after  Act  of  1840 
(Laws  p.  327)  took  effect,  though  recovered  in  suite 
commenced  before  that  time,  are  not  liens  on  real 
estate  unless  docketed  in  counties  where  lands  are 
situated. 

Ex  parte  Becker,  4  Hill,  613, 

JURISDICTION. 

See  JUSTICES'  COURTS,  SURROGATES'  COURTS,  ETC. 
HILL  1,  2,  3,  4. 


Consent  will  not  give  jurisdiction  in  respect  to 
subject-matter  of  suit,  but  it  will  as  to  the  person. 

Onderdonk  v.  Ranlett,  3  Hill,  323,  604 

Until  proceedings  of  inferior  court  are  removed 
into  higher  court,  they  have  no  power  to  quash 
them. 

People  v.  Suprs.  of  Queens,  I  Hill,  195,          1OO 
Jurisdiction  of  courts  of  record  as  to  the  person  in 
case  of  commitment  for  contempt  is  to  be  intended, 
and  when  once  acquired  by  arrest,    it   continues 
whether  defendant  remains  in  actual  custody  or  not. 
People  v.  Nevins,  1  Hill,  154,  85 

Rule  of  commitment  must  show  the  cause  of  com- 
mitment under  Revised  Statutes,  and  is  sufficient  if 
substantially  stated.  Idem.  85 

Inferior  court  has  no  power  to  examine  the  regu- 
larity of  jurisdictional  steps  in  proceedings  of  su- 
perior court  drawn  in  question  collaterally. 

Idem.  85 

A  court  cannot  be  ousted  of  jurisdiction  by  stat- 
ute, or  its  decision  declared  to  be  without  appeal 
and  final,  without  express  words  In  the  statute. 

Ex  pafte  Heath,  3  Hill,  42.  508 

On  criminal  prosecution  in  Special  Sessions,  ver- 
dict rendered  by  three  men  as  a  jury,  though  by  con- 
sent of  parties,  is  void,  and  bond  taken  to  pay  costs 
thereof  is  absolutely  void. 

Germond  v.  People,  I  Hill,  343,  1 52 

The  several  States  of  the  Union  mav  sue  in  their 
corporate  capacity  in  the  courts  of  tbfis  State. 

Delaneld  v.  Illinois,  2  Hill,  159,  318 

The  U.  S.  have  not  exclusive  jurisdiction  of  suit 
by  a  State  against  citizen  of  another  State. 

Idem.  318 

The  granting  of  jurisdiction  to  a  particular  court 
without  any  words  of  exclusion  will  not  oust  other 
courts  of  the  powers  they  before  possessed. 

Idem.  318 

An  existing  pi-ovision  for  reviewing  decisions  of 
an  inferior  tribunal  by  appeal  or  certiorari  will  ap- 
ply to  cases  subsequently  added  to  its  jurisdiction 
by  statute, though  the  latter  contain  no  express  dec- 
laration to  that  effct. 

People  v.  Comrs.  of  Canal  Fund,  3  Hill, 
599,  698 

JUSTICE  COURTS. 

Justice  of  peace  is  not  liable  for  witness'  fees. 

Watts  v.  Van  Ness,  I  Hill,  76,  58 

Consent  will  not  give  jurisdiction  in  respect  to 

subject-matter  of  suit,  but  it  will  as  to  the  person. 

Onderdonk  v.  Ranlett,  3  Hill,  323,  6O4 

Justice  of  the  peace  whose  wife  is  sister  of  wife  of 

plaintiff  in  interest,  though  suit  is  prosecuted  in 

name  of  another,  cannot  render  a  valid  judgment 

therein. 

Foot  v.  Morgan,  1  Hill,  654,  257 

City  charter,  passed  subsequent  to  2  R.  S.,  229,  re- 
quiring preliminary  affidavit,  provided  that  in  suits 
before  justice  under  by-laws  of  the  Corporation,  the 
warrant  should  be  the  first  process ;  held,  prelimi- 
nary affidavit  not  necessary. 

Walker  v.  Cruikshank,  2  Hill.  296,  365 

Action  of  debt  to  recover  penalty  not  exceeding 

$50  under  by-law  of  municipal  corporation  may  be 

brought  before  justice  under  2  R.  S.,  225,  sec.  2, 

though  charter  does  not  give  justice  jurisdiction. 

Idem.  365 

The  invalidity  of  process  before  justice  because 
of  defect  in  issuing,  is  waived  by  an  appearance 
without  objection  and  a  joinder  in  issue. 

Malone  v.  Clark,  2  Hill,  657,  487 

Omission  of  constable's  return  to  justice's  sum- 
mons to  state  time  of  service,  is  fatal  on  certiorari 
but  cannot  be  taken  advantage  of  collaterally. 

Bromley  v.  Smith,  2  Hill.  517,  438 

So  held  in  action  on  justice's  judgment,  where  only 
evidence  of  justice's  jurisdiction  of  person  of  de- 
fendant was  the  docket  showing  personal  service, 
but  not  the  rime  of  service.  Idem.  438 

Judgment  in  trespass  thus :  "for  83.37  together 
with  treble  damages,  making  in  all  $5.89  for  dam- 
ages, and  $2.26  costs,  whole  judgment  for  damages 
and  costs  $8.55 ;"  held  regular,  the  case  being  one  in 
which  exemplary  damages  might  be  given. 

Tifft  v.  Culver,  3  Hill,  180.  556 

Justice's  judgment  reversed  for  refusal  to  admit 
plea  puis  offered  to  be  verified  by  affidavit,  though 
it  was  not  in  fact  verified, 

West  v.  Stanley,  1  Hill.  69,  56 

Court  will  not  interfere  with  verdict  of  jury  on 
facts  sustained  by  some  evidence,  although  they  be- 
lieve the  jury  erred. 

Whitneyv.  Crim,  1  Hill,  61.  53 

Where  justice  in  reading  testimony  to  jury  omit- 
ted part,  with  no  reason  to  believe  itintentional.and 
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where  neither  party  called  bis  attention  to  it  at  the 
time,  held  not  Kround  for  reversal.  Idem.  68 

Where  Justice  retires  to  jury  room  with  Jury,  on 
being  informed  by  W..  a  party,  that  Jury  wishes  to 
see  him,  but  holds  no  conversation  with  them  as  to 
in.  Tits  of  case, held  W.  could  not  object  after  verdict 
against  him.  /</i-m.  53 

M;-join<l<Tof  counts  ifl  not  a  fatal  defect  after 
verdict.  Idem.  63 

Matter  of  defense  in  justice's  court  arising:  after 
issue  Joined  may  be  pleaded  puia  darrein  continu- 
ance. 

West  v.  Stanley,  1  Hill.  69.  86 

Strict  formality  in  Justice  court  pleadings  is  not 
required  in  absence  of  objection.  Idem.  66 

Held  in  covenant  before  a  justice  that  oral  plea  of 
"general  issue"  was  in  effect  a  plea  of  non  estfac- 
tum.  and  admitted  all  material  allegations  in  decla- 
rations, except  the  execution  of  the  covenant. 

Hebberd  v.  Delaplatne,  3  Hill,  187,  658 

Appearance  and  proceeding  to  trial  on  adjourned 
day,  after  irregular  adjournment,  is  a  waiver  of  the 
irregularity. 

Tifft  v.  Culver.  3  Hi  11, 180,  666 

If  no  demurrer  be  interposed  to  pleadings  in  jus- 
tice's court,  they  are  to  be  construed  liberally  in 
reference  to  known  legal  principles,  at  which  plead- 
er obviously  aimed. 

Chamherlin  v.  Graves,  2  Hill.  504,  434 

Where  a  justice  postponed  a  cause  indefinitely, 
held  irregular,  but  waived  by  subsequent  appear- 
ance of  parties  without  objection,  on  notice  from 
justice. 

Allen  v.  Edwards,  3  Hill,  499,  663 

The  statute  requiring  justice,  in  making  return  to 
an  appeal,  to  set  forth  copy  of  defendant's  plea,  if 
in  writing,  is  merely  directory ;  and  hence,  though 
justice  return  original  instead  of  copy,  defendant 
will  not  be  prejudiced. 

Miller  v.  Woodworth,  3  Hill.  529.  673 

Second  adjournment  refused  on  ground  of  ab- 
sence of  defendant's  witness,  where  affidavit  does 
not  show  that  he  will  be  able  to  procure  them  on  re- 
turn day,  and  defendant  refused  to  state  what  he 
expects  to  prove  by  them. 

Onderdonk  v.  Ranlett,  3  Hill.  323,  604 

Misjoinder  of  counts  in  Justice's  court,  not  object- 
ed to  before  justice,  not  ground  of  reversal  on  cer- 
tiorari. 

Dunham  v.  Simmons,  3  Hill,  609,  7O1 

Where  discontinuance  is  asked  on  affidavit  that 
justice  is  a  material  witness,  itshould  not  be  granted 
unless  facts  and  circumstances  detailed  are  such 
that  justice  can  judicially  pronounce  them  relevant: 
defendant  must  state  enough  to  show  that  justice  is 
a  necessary  as  well  as  a  material  witness. 

Young  v.  Scott,  3  Hill,  32,  6O6 

Where  attorney  appeared  for  plaintiff,  and  on  de- 
fault of  defendant,  did  not  prove  his  authority,  but 
on  being  sworn  as  a  witness,  testified  that  claim  in 
question  was  left  with  him  for  collection ;  held,  suf- 
ficient evidence  of  right  to  appear  as  attorney. 

M'Minn  v.  Riclitmyer,  3  Hill,  236,  675 

After  hearing  of  both  sides  on  the  merits  by  jus- 
tice, a  judgment  of  nonsuit  for  variance  not  object- 
ed to  at  trial,  is  erroneous,  and  judgment  will  be  re- 
versed regardless  of  merits  of  case. 

Shall  v.  Lathrop,  3  Hill,  237,  675 

A  short  summons  in  favor  of  a  non-resident  plaint- 
iff may  be  issued  by  any  justice  of  the  county.though 
he  and  defendant  do  not  reside  in  the  same  town  or 
adjoining  towns. 

Onderdonk  v.  Ranlett,  3  Hill,  323,  604 

Where  justice  states  that  plaintiff  gave  satisfac- 
tory security.it  will  be  intended  that  it  was  sufficient 
to  cover  any  sum  that  might  be  adjudged  against 
him,  especially  where  defendant  does  not  object. 
Idem.  604 

Sureties  in  bond  given  upon  appeal  from  Justice's 

judgment  pursuant  to  2  K.  S.,  259,  sec.  189,  cannot  be 

made  liable  beyond  the  penalty,  though  judgment 

recovered  by  appellee  in  C.  P.  exceed  that  amount. 

Culver  v.  Oreen,  4  Hill,  570.  918 

In  action  on  such  bond,  proceedings  against  sure- 
ties will  be  stayed  on  their  paying  into  court  the 
amount  of  penalty  with  costs.  Idem.  918 


LANDLORD  AND  TENANT. 

One  in  possession,  not  named  in  lease,  is  presumed 
to  hold  as  assignee,  not  as  subtenant,  especially 
where  he  pays  rent  to  original  landlord. 

Acker  v.  Witherell,  4  Hill,  112,  768 

976 


Where  lessee,  under  lease  containing  the  usual 
covenants  of  title  and  quiet  enjoyment,  is  prevented 
from  entering  into  possession  by  former  tenant, 
whose  term  has  expired,  his  remedy  is  againwt  him 
and  not  against  the  lessor. 

Oardnerv.  Keteltan,  3  Hill,  330,  607 

Goods  of  under  tenant,  removed  from  demised 
premises  before-  any  rent  became  due.  are  not  liable 
to  be  distrained  for  subsequently  accruing  rent. 

Ackir  f.  Wilhrrcll,  4  Hill.   112.  762 

Contra,  where  goods  belong  to  one  who  occupied 
as  assignee  of  original  tenant.  Idem.  768 

Landlord  has  right  to  distrain  for  rent,  goods  seized 
under  attachment  against  absconding  debtor. 

Idem.  762 

Rent  is  to  be  deemed  certain  within  the  law  au- 
thorizing landlord  to  distrain  if  capable  of  being 
made  certain. 

Smith  v.  F)jler,  2  Hill.  648,  484 

Holding  over  after  expiration  of  lease  for  a  year, 
either  by  parol  or  by  deed,  is  a  continuance  of  for- 
mer tenancy  subject  to  same  right  of  distress. 

Webber  v.  Shearman,  3  Hill,  547,  679 

Even  after  lapse  of  six  months,  goods  of  third  per- 
son remaining  on  such  premises  are  subject  to  dis- 
tress for  rent  of  original  term.  Idem.  679 

Original  landlord  cannot  follow  and  distrain  goods 
of  a  mere  under  tenant  of  the  lessee  after  such 
goods  have  been  removed  from  demised  prem- 
ises: especially  where  rent  fell  due  after  tne  re- 
moval. 

Coles  v.  Marquand,  2  Hill,  447,  415 

The  mere  assigning  by  landlord  of  rent  remaining 
unpaid  will  not  give  assignee  a  remedy  by  distress : 
the  lease  or  land  should  be  included  in  the  assign- 
ment. 

Slocum  v.  Clark,  2  Hill,  475.  425 

The  statutory  right  to  distrain  goods  removed 
from  demised  premises  within  30  days,  etc.,  applies 
to  goods  of  tenant  only,  and  not  to  those  of  a 
stranger.  Idem.  425 

Property  in  boarding-house,  though  belonging  to 
boarder,  is  not  exempt  from  distress,  if  in  actual 
possession  and  use  of  tenant  by  permission  of  board- 
er, and  without  landlord's  consent. 

.    MattheAVS  v.  Stone,  1  Hill,  565,  228 

Where  goods  of  tenant  are  taken  in  execution, 
landlord  can  only  claim  of  officer,  rent  due  at  time 
of  levy,  and  not  such  as  falls  due  thereafter. 

Theriat  v.  Hart.  2  Hill,  380,  392 

Affidavit  which  states  the  amount  of  rent  and  time 
for  which  it  accrued  as  the  year  ending  in  January, 
1840,  held  sufficient. 

Smith  v.  Fyler,  2  Hill,  648,  484 

Demise  for  a  term  commencing  in  futuro,  passes  a 
present  interest  in  the  term  to  the  lessee. 

Allaire  v.  Whitney,  1  Hill,  484,  2OO 

LARCENY. 

There  are  no  accessories  to  petit  larceny ;  but  all 

concerned  in  commission  of  offense  are  principals. 

Ward  v.  People,  3  Hill,  395,  628 

Ice,  put  away  in  an  ice-house  for  domestic  use,  is 
private  property,  and  as  such,  the  subject  of  lar- 
ceny. Idem.  628 

To  render  finder  of  lost  property  liable  as  for  a 
larceny,  he  must  know  who  the  owner  is,  or  have 
means  of  identifying  him  instanttr  by  marks  then 
about  the  property  which  finder  understands  ;  con- 
cealment and  fraudulent  conversion  in  absence  of 
such  circumstances  are  not  sufficient. 

People  v.  CogdeU,  1  Hill,  94,  65 

LEASE. 

See  CANALS,  LANDLORD  AND  TENANT. 

LEGACY. 

Satisfaction  of  debt  of  intestate  by  legacy  to  cred- 
itors, when  presumed  :  general  rules ;  see, 

Eaton  v.  Benton,  2  Hill,  576,  469 

One  who  has  served  another  in  expectation  of  a 
testamentary  provision,  and  to  whom  the  latter  sub- 
sequently devises  a  portion  of  bis  estate,  cannot 
maintain  suit  for  such  services  against  his  execu- 
tors, hi,  in.  459 

LIMITATION  OF  ACTIONS. 

See  ADVERSE  POSSESSION. 

Where  debtor  dies,  and  claim  is  presented  to  ex- 
ecutor pursuant  to  statute,  and  he  neither  reject  nor 
allow  it,  creditor  must  at  all  events  prosecute  wit  h- 

HILL  1,  2,  3,  4. 
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in  seven  and  a  half  years  from  the  time  it  fell  due, 
or  he  will  be  barred  by  statute. 

Reynolds  v.  Collins,  3  Hill,  36,  506 

Though  an  action  against  the  sheriff  for  not  re- 
turning: a  fi.  fa.  be  barred  by  Statute  of  Limitations, 
he  may  still  be  proceeded  against  by  attachment  to 
compel  a  return ;  but  in  such  case  court  will  dis- 
charge sheriff  on  his  returning  fl.  fa.  and  paying 
costs. 

People  v.  Everest,  4  Hill,  71,  748 

Statute  of  Limitations  is  no  defense  to  action  by 
U.  S.  on  promissory  note,  though  acquired  by  trans- 
fer, unless  it  commenced  to  run  against  note  before 
transfer  to  U.  S. 

U.  S.  v.  White,  2  Hill,  59,  284 

Provisions  of  R.  S.  of  1830,  limiting  actions  on 
judgments  of  court  not  of  record  to  six  years  after 
cause  accrued,  does  not  apply  to  a  transcribed  jus- 
tice's judgment  or  those  rendered  before  the  stat- 
utes took  effect. 

Johnson  v.  Burrill,  2  Hill,  238,  344 

Where  in  assumpsit,  capias  was  put  in  sheriff's 
hands  within  six  years  after  demand  fell  due,  and 
was  served  before  return  day,  yet  defendant  having 
been  kept  in  ignorance  of  it  until  after  expiration 
of  six  years ;  held,  not  sufficient  to  take  case  out  of 
statute. 

Madison  Co.  Bk.  v.  Keller,  2  Hill,  117,  304 

LUNATICS. 

Neither  actions  relating  to  real  estate,  nor  actions 
relating  to  personal  estate  of  a  lunatic,  can  be  main- 
tained in  name  of  his  committee. 

Lane  v.  Schermerhom,  1  Hill.  97,  65 

Action  for  money  had  and  received  to  the  use 
of  a  lunatic,  cannot  be  maintained  in  name  of  his 
committee.  Idem.  65 


MANDAMUS. 

Will  not  lie  to  bring  under  review  proceedings  of 
an  inferior  court,  on  the  ground  of  their  being  er- 
roneous merely. 

Ex  parte  Gordon,  2  Hill,  363.  386 

Does  not  lie  to  supervisors  to  control  them  in  the 
exercise  of  their  discretion  as  to  amount  at  which 
account  presented  shall  be  audited. 

People  v.  Suprs.  of  N.Y,,1  Hill,  362,  1 59 

Court  will  not  interfere  by  mandamus  to  compel 

ministerial  officer  to  disobey  an  injunction,  unless 

it  appear  to  be  plainly  void  for  want  of  j  urisdiction. 

Ex  parte  Fleming,  4  Hill,  581,  922 

Court  will  not  inquire  in  such  case  whether  in- 
junction was  issued  improvidently.  Idem.  922 

Mandamus  will  not  be  awarded  to  compel  open- 
ing of  road  where  it  appears  that  it  was  laid  out  by 
commissioners  through  the  door-yard  and  build- 
ings of  owner,  without  his  consent ;  so  held  where 
their  decision  was  affirmed  on  appeal  to  the  judges. 
Ex  parte  Clapper,  3  Hill,  458,  649 

Mandamus  not  granted  to  compel  county  medical 
society  to  admit  one  as  a  member  where  it  clearly 
appears  that,  if  admitted,  he  would  be  immediately 
liable  to  expulsion  for  gross  ignorance  or  miscon- 
duct. 

Ex  parte  Paine,  I  Hill,  665,  261 

Resolution  of  Board  directing  that  a  certain  sum 
be  raised,  and  a  second  resolution  directing  it  to  be 
raised  in  an  illegal  way,  are  but  one  measure,  and 
an  alternative  writ  resisting  the  second  and  com- 
pelling the  first  is  bad  on  demurrer  to  return,  and 
judgment  awarded  defendants,  but  without  costs. 
People  v.  Suprs.  of  Dutchess,  1  Hill,  50,  49 

MARINE  INSURANCE. 

Insurance  in  express  terms  against  "thieves."  etc., 
"  barratry  of  master  and  mariners,"  etc.,  will  cover 
loss  by  theft,  though  committed  by  crew. 

Am.  Ins.  Co.  v.  Bryan,  1  Hill,  25,  41 

Where  policy  on  time  contains  clause  that,  should 
vessel  be  at  sea  at  expiration  of  year,  the  risk  shall 
continue  until  she  arrives  at  her  port  of  destina- 
tion, held,  where  not  kept  at  sea  in  fraud  of  the 
policy,  that  at  end  of  year  the  policy  attached  for 
the  ulterior  term,  no  matter  where  vessel  was  or  in 
what  direction  steering,  if  her  course  was  fairly 
governed  by  the  views  of  owner  or  charterer  as  to 
the  exigencies  of  trade,  etc. 

Union  Ins.  Co.  v.  Tysen,  3  Hill,  118,  535 

The  least  locomotion,  with  readiness  of  equip- 
ment and  clearance,  satisfies  a  warranty  to  sail, 
though  vessel  be  afterwards  detained  or  driven 
back.  Idem.  535 

HILL  1.  2.  8,  4.. 


Where  it  is  not  customary  to  take  on  a  pilot,  the 
captain,  mate,  or  other  person  possessing  the  requi- 
site skill,  may  act  as  pilot,  and  the  vessel  will  not  be 
considered  unseaworthy. 

Keeler  v.  Fireman's  Ins.  Co.,  3  Hill,  250,       579 

Maryland  law  prohibiting  persons  to  act  as  pilots 
without  license  cannot  extend  to  a  vessel  sailing  up 
the  Potomac,  steering  for  a  Virginia  port,  but  di- 
verted from  her  course,  and  wrecked  on  the  Mary- 
land side.  Idem.  579 

Clause  in  policy  expressly  providing  that  master 
or  mate  may  act  as  pilot  in  certain  specified  waters 
will  be  construed  as  negativing  their  customary 
right  to  act  in  other  parts  of  the  voyage. 

Idem.  579 

MARRIED  WOMEN. 

See  DEED. 


MAXIMS. 

Expressio  unius  est  exclusio  alterius. 

Allen  v.  Dykers,  3  Hill,  593,  696 

Id  certum  est  quod  cerium  reddi  potest. 

Smith  v.  Fyler,  2  Hill,  648,  484 

MECHANICS'  LIEN  LAW. 

Under  N.  Y.  City  Mechanics'  Act  claimant  cannot 
acquire  a  lien  on  unliquidated  damages  which  have 
accrued  to  builder  by  reason  of  violation  of  con- 
tract by  owner ;  lien  is  restricted  to  such  funds  as 
are  due  or  to  become  due  for  actual  performance. 
Miner  v.  Hoyt,  4  Hill,  193,  791 

In  N.  Y.  City,  upon  service  of  attested  account, 
owner  becomes  liable  for  any  balance  due  from  him 
to  contractor  at  the  time  or  accruing  thereafter, 
and  claimant  is  regarded  as  assignee  pro  tanto  of 
contractor's  demand. 

Rudd  v.  Davis,  1  Hill,  277,  1 28 

After  performance  of  contractor's  agreement  is 
shown  by  claimant,  onus  of  proving  moneys  are  not 
due  to  contractor  is  on  defendant.  Idem.  128 

In  action  under  Mechanics'  Act  for  N.  Y.  by 
claimant  against  owner,  the  latter  may  set  off  any 
demand  held  against  builder  at  time  attested  ac- 
count was  served,  which  could  have  been  set  off  in 
action  brought  by  builder  himself. 

Miner  v.  Hoyt,  4  Hill,  193,  791 

MERGER. 

Quitclaim  by  mortgagor  to  assignee  of  mortgage 
of  one  half  ot  mortgaged  premises  does  not  extin- 
guish mortgage. 

Klock  v.  Cronkhite,  1  Hill,  107.  69 

Promise  made  to  pay  off  mortgage  at  time  of  exe- 
cuting deed  is  merged  therein. 

Hunt  v.  Amidon,  1  Hill,  147,  83 

S.  C.,  on  appeal,  4  Hill,  345,  842 

MISTAKE. 

Money  paid  through  a  mutual  mistake  of  facts,  in 
respect  to  which  both  parties  were  equally  bound 
to  inquire,  may  be  recovered  back. 

Canal  Bk.  v.  Bk.  of  Albany,  1  Hill,  287,        131 

The  bank  at  A  sent  note  payable  at  B  to  bank  at 
C  for  collection,  and  such  bank  sent  note  to  a  bank 
at  B,  and  the  bank  at  C,  acting  under  the  mistaken 
supposition  that  it  was  paid,  deposited  the  amount 
to  credit  of  bank  at  A,  and  it  was  paid  by  the  latter 
to  the  holder;  held,  bank  of  C  might  maintain  ac- 
tion for  such  money  directly  against  holder. 

Bk.  of  Orleans  v.  Smith,  3  Hill,  660,  684 

MORTGAGE. 

Master's  deed  under  foreclosure  in  chancery  passes 
title  to  purchaser  at  moment  of  delivery,  though 
report  of  sale  be  not  made  and  confirmed  until 
sometime  afterward. 

Fuller  v.  Van  Gecsen,  4  Hill,  171,  783 

Where  judgment  creditor  purchases  mortgaged 
premises  on  sale  on  execution  under  his  judgment, 
and  mortgage  is  subsequently  foreclosed,  he  can 
convey  no  title. 

Klock  v.  Cronkhite,  1  Hill,  107,  69 

One  deriving  title  from  a  mortgagor  cannot  claim 
a  greater  estate  than  the  mortgagor  claimed. 

Smith  v.  Benson,  1  Hill,  176,  92 

Error  in  notice  in  mortgage  foreclosure,  claiming 
more  than  is  due,  will  not  affect  validity  of  sale. 

Klock  v.  Cronkhite,  1  Hill.  107.  69 

Notice  to  husband,  at  time  of  conveyance  to  him- 
self and  wife,  of  prior  unrecorded  mortgage,  will 
not  give  mortgage  preference  in  respect  to  wife's 
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title,  especially  where  she  pays  whole  consideration 
for  the  conveyance :  amira  where  husband  pays 
whole  consideration. 

Snyder  v.  Sixmablc,  1  Hill.  567,  828 

MOTIONS  AND  ORDERS. 

Summary  relief  granted  where  defendant  at- 
tempted to  sell  on  judgment  against  plaintiff's 
grantor  of  over  ten  years'  standing  real  property 
purchased  by  plaintiff,  who  promised  to  retain  por- 
tion of  purchase  money  to  satisfy  such  lien,  valid 
at  the  time. 

Davis  v.  Tiffany,  1  Hill,  642,  363 

On  motion  for  common  law  certiorari  opposing1 
affidavits  will  be  heard  in  discretion  of  court. 

People  v.  Suprs.  nf  Queens,  1  Hill,  195,  1OO 

People  v.  First  Judge  of  Columbia,  2  Hill, 

398,  397 

For  defects  in  respect  to  matters  of  regularity  the 
remedy  is  by  motion. 

People  v.  Nevins,  1  Hill,  154,  85 

Where  a  motion  to  strike  out  plea  as  false  raises  a 

question  of  law  rather  than  a  fact,  it  will  be  denied. 

Fisher  v.  Pond,  I  Hill,  672,  863 

After  decision  of  application  to  set  aside  report  of 

referees  on  the  merits,  motion  for  leave  to  have 

statement  of  facts  settled  and  inserted  in  judgment 

record,  with  view  to  writ  of  error,  will  be  denied  if 

it  appear  that  time  limited  for  bringing  error  has 

expired. 

Lee  v.  TiUotson,  4  Hill,  27.  732 

The  insufficiency  of  notice  of  motion  for  a  com- 
mission before  a  justice  must  be  objected  at  time  it 
is  awarded.  It  is  too  late  to  object  after  commis- 
sion has  been  executed  and  returned. 

Allen  v.  Edwards,  3  Hill,  499,  663 

Party  cannot  avail  himself  of  frivolousness  of 
plea  on  motion  to  strike  out,  where  notice  does  not 
specify  any  ground  for  motion,  and  affidavit  al- 
leges only  that  pleas  are  false. 

Maury  v.  Van  Arnum,  1  Hill,  370,  161 

Where  plea  alleged  as  false  is  verified,  no  other 
affidavit  is  necessary  to  resist  such  motion. 

Idem.  161 

Party  moving  to  quash  or  supersede  a  writ  for 
some  defect  therein  must  point  out  the  defect,  ei- 
ther in  the  affidavit  or  notice  of  motion. 

Wilson  v.  Wetmore,  1  Hill.  216,  and  note,     1O7 

The  opposite  parties'  papers  and  pleadings  may 

be  used  as  the  foundation  of  a  special   motion, 

though  not  verified  by  affidavit ;  the  court  will  take 

judicial  notice  of  signature  of  attorney  thereto. 

Riltley  v.  Burgess,  2  Hill, '360.  385 

Where  there  are  several  plaintiffs  or  defendants 
in  a  cause  motion  papers  may  be  entitled  A.  B  and 
another  or  others,  according  to  the  fact ;  and  where 
all  parties  are  named,  it  is  no  objection  to  affidavit 
that  Christian  name  of  one  of  parties  is  omitted. 

Maury  v.  Van  Arnum,  1  Hill,  370,  161 

Where  motion  papers  are  properly  entitled,  affi- 
davit of  service  immediately  following,  or  indorsed 
upon  them,  need  not  be  entitled. 

Anonymoux,  4  Hill,  597.  927 

Papers  on  motion  to  prosecute  sheriff's  sureties 
showing  sheriff's  failure  to  satisfy  judgment  recov- 
ered in  trespass  for  seizing  relator's  goods  under  fi. 
fa.,  and  an  attempt  on  trial  to  justify  under  writ ; 
neld  insufficient,  as  such  facts  were  not  evidence  of 
seizure  having  been  made  virtute  offlcii. 

Ex  parle  Reed,  4  Hill,  572,  919 

A  judge  at  chambers  has  no  power  as  to  costs  of 
proceedings  before  him  except  in  cases  specially 
provided  for  by  statute. 

Hart  v.  Butterfleld,  3  Hill,  455,  648 

Order  by  circuit  judge  that  defendant  be  dis- 
charged from  arrest  on  filing  common  bail,  and  that 
plaintiff  pay  costs  of  motion,  held  irregular. 

Idem.  648 

Tf  defendant  be  held  to  bail  pursuant  to  a  judge's 
order,  such  order  cannot  be  vacated  or  modified  by 
any  other  officer  out  of  court:  defendant  should 
apply  either  to  same  officer  or  directly  to  the  court 
for  that  purpose.  Idem.  648 

If  order  of  judge  or  commissioner  be  revoked  by 
him,  a  subsequent  application  to  another  commis- 
sioner in  respect  to  same  matter  in  same  stage  of 
proceedings  is  irregular,  but  order  made  thereon 
cannot  be  treated  ae  a  nullity.  As  to  remedy  of 
party,  see 

Gmdd  v.  Root.  4  Hill.  554.  913 

Order  of  Supreme  Court  Commissioner  to  stay 
proceedings  by  collector  of  taxes,  with  a  view  to  a 
motion,  is  a  nullity,  and  may  be  disregarded  with- 
out any  formal  vacation. 

People  v.  Suprs.  of  Queens,  1  Hill/195,          1OO 
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MUNICIPAL  CORPORATIONS. 

Provision  of  Constitution  requiring  assent  of  two 
thirds  of  members  elected  to  each  branch  of  Legis- 
lature to  the  passage  of  every  bill  creating,  contin- 
uing, altering  or  renewing  any  l.odv  politic  or  cor- 
porate, extends  to  all  corporations  properly  so 
called,  whether  public  or  private. 

Purdy  v.  People,  4  Hill,  884,  85& 

Certificate  of  deposit  made  by  an  association 
formed  under  general  banking  law,  payable  to  or- 
der of  particular  person  six  months  after  date  with 
interest,  is  in  effect  a  negotiable  promissory  note, 
and  when  issued  without  sanction  of  comptroller 
cannot  form  the  basis  of  an  action. 

Bh .  of  Orleans  v.  Merrill,  2  Hill,  295,  364 

A  power  to  sell  for  taxes  does  not  authorize  a  sale 
for  a  mere  assessment  for  benefit. 

Sharp  v.  Speir,  4  Hill,  76,  749- 

Sharp  v.  Johnson,  4  Hill,  92.  755 

City  charter  passed  subsequent  to  2  R.  S.,  229.  re- 
quiring prejiminary  affidavit,  provided  that  in  suits 
before  justices  under  the  by-laws  of  the  corpora- 
tion, the  warrant  should  be  the  first  process ;  held, 
preliminary  affidavit  not  necessary. 

Walker  v.  Cruttshank,  2  Hill,  296,  365 

Action  of  debt  to  recover  penalty  not  exceeding 

$50  under  by-law  of  municipal  corporation  may  be 

brought  before  justice  under  2  R.  S.,  225.  sec.  2, 

though  charter  does  not  give  justice  jurisdiction. 

Idem.  365 

City  ordinance  prohibiting  sale  of  pressed  hay 
without  inspection,  and  imposing  penalty  for  non- 
observance,  contravenes  provisions  of  1  R.  S.,  574, 
sec.  5,  and  is,  therefore,  void. 

Mayor  of  N.  Y.  v.  Nichols,  4  Hill,  209,  796 

Appraisement  of  lands  consisting  of  village  lots 
will  be  deemed  irregular  where  the  whole  is  esti- 
mated by  blocks. 

Sharp  v.  Speir,  4  Hill,  76,  74» 

Party  through  whose  land  street  is  attempted  to 
be  laid  has  no  interest  until  report  of  commission- 
ers is  confirmed  and  he  cannot  compel  its  return 
and  filing,  or  maintain  action  against  commissioners 
for  damages  for  delay  to  exercise  their  discretion. 
Martin  v.  Mayor,  etc.,  of  Brooklyn,  1  Hill, 

545,  22O 

Contract  between  officers  and  individual  by  u  hich 
latter  waived  his  right  under  an  unconfirmed  report 
isnuduin  pactum.  Idem.  22O 

Under  act  of  incorporation  of  village,  authorizing 
trustees  "to  cause  sidewalks  on  streets  and  high- 
ways within  said  village  to  be  improved,"  etc.,  held. 
assessment  for  improving  a  street  distinct  from  a 
sidewalk  was  void,  it  appearing  on  face  of  process 
executed  by  officer  to  collect  it. 

Wright  v.  Briggs,  2  Hill,  77,  29O 

Corporation  may  proceed  on  its  own  motion  and 
without  petition  in  opening  streets. 

In  re  ML  Moms,  Sq.,  2  Hill,  14,  269 

Where  charter  gives  right  to  make  improvement 

on  petition  of  majority  of  those  liable  to  be  assessed 

therefor,  party  claiming  under  such  proceedings 

must  show  that  a  majority  signed  such  petition. 

Sharp  v.  Speir,  4  Hill,  76,  749 

Sharp  v.  Johnson,  4  Hill,  92,  755 

A  power  to  sell  lands  for  taxes  imposed  thereon, 
does  not  authorize  sale  for  taxes  which  by  charter 
are  to  be  imposed  upon  owners  and  occupants  mere- 
ly and  not  upon  the  land. 

Sharp  v.  Speir.  4  Hill,  76,  749 

Under  power  to  impose  an  improvement  tax  on 

lands  and  to  sell  the  same  on  non-payment,  if  sale  is 

made  under  assessment  which  does  not  describe  the 

lands,  purchaser  acquires  no  title.    Idem.  749 

Sharp  v.  Johnson,  4  Hill,  92,  J65 

So,  also,  the  advertisement  required  previous  to 

sale  should  contain  description  of  premises  and 

owner.    Idem.  749 

Under  powers  given  to  Corporation  of  Brooklyn, 

it  has  no  power  to  direct  the  sale  of  real  estate  to 

pay  assessment  for  erecting  a  town  pump. 

Idem.  749 

Provision  in  municipal  charter  requiring  an  or- 
der and  warrant  of  the  Common  Council  for  draw- 
ing money  from  the  treasury,  is  satisfied  by  a  nego- 
tiable draft  signed  according  to  statute  in  the  usual 
course  of  the  corporate  business,  without  a  formal 
order. 

KeUey  v.  Mayor,  etc.,  of  Brooklyn,  4  Hill, 

263,  814 

Corporation  may  issue  negotiable  paper  for  a  debt 
contracted  by  it  in  the  usual  course  of  its  proper 
business.  Idem.  814 

Where  a  draft  is  drawn  on  its  treasurer,  corpo- 
ration will  not  be  discharged  from  liability  by  omis- 
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sion  to  make  presentment  and  give  notice  where 
neither  party  suffers  by  neglect.    Idem.  814 

City  charter  of  Buffalo  prohibited  the  appoint- 
ment of  an  alderman  to  the  office  of  mayor ;  held, 
he  might  act  as  mayor  under  amendment  providing 
that  presiding  officer  of  Common  Council  may  act 
when  mayoralty  is  vacant. 

State  of  N.  Y.  v.  Buffalo,  2  Hill,  434,  411 

Resolution  passed  by  Common  Council  of  Buffalo 
authorizing  the  acting  mayor  to  take  necessary 
measures  for  defense  of  the  city  and  to  bind  the 
city  by  bond  or  otherwise  to  procure  arms ;  held, 
authorized  under  the  city  charter  and  the  general 
powers  conferred  on  corporations,  and  that  acts  of 
mayor  in  compliance  therewith  were  binding. 

Idem.  411 

Decision  of  officers  signing  petition  for  an  im- 
provement is  not  available  as  a  judicial  determina- 
tion in  action  where  due  execution  of  power  to  sell 
land  for  tax  must  be  proved. 

Sharp  v.  Speir,  4  Hill,  76,  749 

Acts  of  village  trustees  in  improving  sidewalks 
which  could  not  be  justified  under  ordinance  void 
as  having  been  made  without  jurisdiction,  yet  held 
might  be  justified  as  done  in  their  capacity  as  com- 
missioners of  highways  under  such  authority  given 
them  by  village  charter. 

Graves  v.  Otis,  2  Hill,  466,  432 

Authority  given  to  act  as  commissioners  will  not 

be  considered  excluded  or  abridged  by  subsequent 

section  providing  that  trustees  may  cause  sidewalks 

to  be  repaired  at  expense  of  adjoining  owners,  etc. 

Idem.  422 

A  municipal  corporation  is  not  liable  for  the  mis- 
feasance or  non-feasance  of  one  of  its  officers  in  re- 
spect to  a  duty  specifically  imposed  by  statute  on 
the  officer;  contra,  if  imposed  absolutely  on  the 
corporation. 

Martin  v.  Mayor,  etc.,  of  Brooklyn,  1  Hill, 
545,  230 


NAVIGATION. 

The  State  Statute  regulating  speed  of  steamboats 
while  passing,  coming  to  or  going  from  wharves  of 
City  of  Albany  is  not  repugnant  to  TJ.  S.  Constitu- 
tion and  laws  as  to  regulation  of  commerce. 

People  v.  Jenkins,  1  Hill,  469,  194 

NE  EXEAT,  WRIT  OF. 

In  action  on  bond  given  on  arrest  of  defendant 
upon  a  ne  exeat,  proof  of  breach  of  condition  enti- 
tles plaintiff  to  verdict  for  full  amount  of  penalty 
without  reference  to  damages  actually  sustained. 
Harris  v.  Hardy,  3  Hill,  393,  628 

The  objection  that  bond  given  on  arrest  of  de- 
fendant upon  a  ne  exeat  was  prosecuted  without  as- 
sent of  Court  of  Chancery  can  only  be  objected  on 
motion  to  set  aside  proceedings.  Idem.  628 

NEW  TRIAL. 

The  rule  that  a  new  trial  will  not  be  granted  in 
favor  of  plaintiff  who  at  most  is  entitled  to  mere 
nominal  damages,  applies  only  to  cases  where  trivi- 
al nature  of  claim  is  clear  and  unquestionable. 

WCarty  v.  Leggett,  3  Hill,  134,  541 

Not  granted  on  sole  ground  of  verdict  being 
against  weight  of  evidence  except  on  payment  of 
costs. 

Goodyear  v.  Ogden,  4  Hill,  104,  759 

After  judgment  has  been  perfected  on  a  verdict 
rendered  at  the  circuit  it  is  too  late  to  move  for  a 
new  trial  on  the  mere  ground  of  surprise. 

Rapelye  v.  Prince,  4  Hill,  119,  765 

Not  granted  even  on  bill  of  exceptions  for  erro- 
neous reason  given  by  judge  for  a  correct  decision. 
Curtis  v.  Hubbard,  1  Hill,  336,  149 

New  trial  granted  on  bill  of  exceptions  if  court 
committed  an  error  in  law,  which  possibly  may  have 
operated  to  the  prejudice  of  party  excepting. 

Coles  v.  Marquand,  2  Hill,  447.  415 

On  motion  for  new  trial  upon  a  case,  grounds  as- 
sumed on  argument,  should,  in  general,  appear  to 
have  been  distinctly  mentioned  to  the  judge  at  the 
trial. 

Stafford  v.  Bacon,  1  Hill,  532,  216 

Verdict  not  set  aside  where  jury  allowed  to  sepa- 
rate during  the  trial  and  one  juror  drank  spirituous 
liquors,  it  not  appearing  that  he  violated  any  ex- 
press direction  of  the  court  or  drank  to  excess. 
Wilson  v.  Abrahams,  1  Hill,  207, 
Dunning  v.  Humphrey,  1  Hill,  212,  note,       1O5 
Censurable  irregularities  of  juror,  will  not  over- 
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urn  a  verdict  unless  there  be  reason  to  suspect  that 
they  may  have  had  some  influence  on  the  final  re- 
sult. Idem.  104 

Motion  for  new  trial  on  a  case  will  be  denied  ir- 
respective of  ground  on  which  cause  was  disposed 
of  at  circuit  if  moving  party  ultimately  will  fail  in 
;he  suit. 

Horton  v.  Hendershot,  1  Hill,  118,  73 

Where  general  verdict  taken  by  consent  subject 
£>  opinion  of  court  does  not  conform  to  a  standing 
rule  of  court  which  requires  as  much  fullness  and 
certainty  respecting  facts  in  a  case  made  as  in  a  spe- 
ilal  verdict,  new  trial  granted. 

Banyer  v.  EUice,  1  Hill,  23,  40 

New  trial  not  granted  on  exception  to  erroneous 
iharge  o£  judge  in  respect  to  notice  of  special  mat- 
ter where  jury  properly  find  a  verdict  for  defendant 
under  a  good  plea  in  bar. 

Hayden  v.  Palmer,  2  Hill,  205,  833 

Party  cannot  avail  himself  of  exception  to  evi- 
dence erroneously  received  to  prove  a  fact,which  is 
afterwards  insisted  upon  and  proved  by  himself. 
Idem.  333 

Erroneous  opinions  of  judge  as  to  extrinsic  mat- 
ters is  not  the  subject  of  a  bill  of  exceptions. 

Idem.  333 

Not  granted  f  qr  error  when  it  is  apparent  that  it 

will  eventually  avail  Nothing  to  party  taking  the 

xception.    Idem.  333 

Ordered  on  ground  of  surprise,  where  plaintiff  of- 
fered in  evidence  bill  of  particulars  in  former  suit 
with  notice  that  it  was  restricted  to  certain  pur- 
pose, and  on  defendant's  demurrer  to  the  evidence 
without  objection  to  such  restriction  was  induced 
to  omit  further  testimony  which  was  found  neces- 
sary on  defendant's  insisting  upon  admission  in  evi- 
dence of  entire  contents  of  bill. 

Kelly  v.  Dutch  Ch.,  2  Hill,  105,  3OO 

Where  defendant  in  ejectment  moves  for  new 
trial  under  the  statute,  the  court  cannot  impose 
terms  beyond  payment  of  costs  of  principal  suit. 
Shaw  v.  McMaren,  2  Hill,  417,  4O4 

Judge  refused  to  charge  in  respect  to  defense  of 
usury  that  it  must  be  proved  beyond  a  reasonable 
doubt  or  jury  must  find  against  It,  but  charged  that 
it  was  enough  if  jury  were  satisfied  usury  was  made 
out ;  held,  nothing  more  than  denying  one  proposi- 
tion and  affirming  another  identical  with  it,  and  so 
not  ground  of  new  trial. 

Aeby  v.  Rapelye,  I  Hill,  9,  35 

On  question  of  solvency  of  principal  at  the  time 
surety  requested  creditor  to  prosecute  his  claim, 
judge  charged  that  term  "  solvent "  in  law,  meant 
that  a  man  was  able  to  pay  all  his  debts  from  his 
own  mea'is  or  that  his  property  was  in  such  a  situ- 
ation that  all  his  debts  might  be  collected  out  of  It 
by  legal  process :  held,  sufficiency  favorable  to  sure- 
ty and  new  trial  refused. 

Herrick  v.  Borst,  4  Hill,  650,  945 

On  a  question  of  fraudulent  sale,  judge  told  jury 
"  to  inquire  if  any  good  reason  had  been  shown 
which  they  could  approve  why  possession  had  not 
been  changed  ; "  held,  erroneous  as  tending  to  mis- 
lead jury  as  to  true  point  of  inquiry,  viz.:  the  bona 
fides  of  the  transaction,  though  statute  had  been 
previously  read  to  jury  telling  them  the  question  of 
fraudulent  intent  was  one  of  fact  for  their  decision. 
Hanford  v.  Artcher,  4  Hill,  271,  818 

Rev'g  S.  C.  below,  1  Hill,  347.  163 

NEW  YORK  CITY. 

Whether  aldermen  in  N.  Y.  City  can  constitution- 
ally act  as  justices  of  Oyer  and  Terminer,  and  if  not, 
whether  judgment  of  that  court  will  be  reversed  on 
error  by  reason  of  their  having  so  acted,  qucere. 

People  v.  Colt,  3  Hill,  432,  641 

The  Act  of  May  14,  1840,  annulled  the  power  con- 
ferred upon  aldermen  of  the  City  of  N.  Y.,  by  city 
charter  of  1730,  to  officiate  as  fudges  of  Court  of 
General  Sessions,  and  is  valid  though  passed  by  a 
vote  of  less  than  two  thirds  of  members  elected  to 
each  branch  of  the  Legislature. 

People  v.  Purdy,  2  Hill,  31,  274 

Ex  parte  Lynch,  2  Hill,  45.  279 

The  above  case  of  People  v.  Purdy,  was  reversed 

in  error,  court  holding  such  act  to  be  void  as  not 

having  received  assent  of  two  thirds  of  members 

elected  to  each  branch  of  the  Legislature. 

Purdy  v.  People,  4  Hill,  384.  856 

Oath  of  office  to  be  taken  by  aldermen  and  assist- 
ant aldermen  of  City  of  N.  Y.,  may  be  adminis- 
tered by  the  recorder,  even  though  both  mayor  and 
clerk  of  common  council  be  present  at  first  organ- 
ization of  council. 

Ex  parte  Heath,  3  Hill,  42,  5O8 
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Motion  to  confirm  report  of  commissioners  in  the 
matter  of  opening  streets,  cannot  be  opposed  upon 
affidavits  ot  parties  in  interest. 

In  re  Tircnty-Xinth  St.,  1  Hill.  189.  98 

In  re  Thirty-Ninth  St.,  1  Hill,  191.  99 

In  confirming  or  setting  aside  reports  of  com- 
missioners of  estimate  and  assessment  in  N.  Y.street 
cases,  Supreme  Court  exercises  only  a  limited  juris- 
diction, which  ceast-s  the  moment  an  order  is  made 
one  way  or  the  other ;  and  consequently  a  motion 
to  set  aside  such  order  either  on  the  merits  or  be- 
cause of  irregularity,  cannot  be  entertained. 

In  re  Aft.  MorrU  S<i.,  2  Hill,  14,  269 

Under  Act  of  May  14, 1840,  the  associate  judge  of 
General  Sessions  in  N.  Y.  City,  has  remedy  by  action 
for  his  salary,  which  remedy  was  not  taken  away 
by  Act  of  May  26,  1841,  and  mandamus  does  not  lie 
to  compel  supervisors  to  audit  and  allow  it. 

Ex  parte  Lynch,  2  Hill,  45.  279 

Party  in  whose  favor  assessment  is  made  for  de- 
struction of  building  in  New  York  to  prevent 
spread  of  fire,  may  recover  interest  upon  it  from 
date  of  confirmation  in  C.  P.,  though  not  for  the 
time  intermediate  that  and  the  inquisition. 

Lord  v.  Mayor,  etc.,  of  N.  Y.,  3  Hill.  426,      639 

The  Water  Commissioners  of  N.Y.  City,appointed 
under  Act  of  May  2, 1834,  are  not  a  corporation  nor 
liable  to  be  sued  as  such  for  work  done  and  mate- 
rials furnished  at  their  request. 

Avrtleton  v.  Water  Comrs.  of  N.  Y.,  2 

Hill,  432,  410 

The  section  of  Act  in  relation  to  water  supply  of 
N.  Y.,  providing  summary  mode  of  assessing  dam- 
ages, applies  where  property  has  been  necessarily 
taken  or  impaired  in  the  execution  of  the  work ;  not 
to  cases  of  injury  resulting  from  negligent  work. 
Bailey  v.  Mayor,  etc.,  of  N.  Y.,  3  Hill, 
531,  674 

The  powers  conferred  on  water  commissioners  of 
N.Y.,  under  Acts  in  relation  to  its  water  supply,  are 
those  of  a  private  franchise  and  the  city  is  liable  for 
injuries  occasioned  by  the  negligent  and  unskillful 
construction  of  dam  built  under  contract  with  such 
commissioners.  Idem.  674 

In  the  statute  conferring  power  on  officers  of  cor- 
poration to  construct  and  repair  sewers,  etc.,  the 
word  "may,"  is  construed  as  synonymous  with 
"  shall "  or  "  must." 

Mayor,  etc.,  of  N.  Y.  v.  Furze,  3  Hill,  612,      7O2 

Corporation  of  N.  Y.  City  is  bound  to  repair  the 
sewers,  etc.,  constructed  by  it ;  and  if  an  inhabitant 
be  injured  by  reason  of  its  neglect,  he  may  main- 
tain action  against  it  for  damages  ;  contra  if  dam- 
ages resulted  from  improper  execution  of  the  work 
by  the  agents  it  was  obliged  to  employ. 

Idem.  7O2 

The  Statute  of  1813,  requiring  N.  Y.  City  ward  in- 
spectors to  set  down  in  writing,  names  of  candi- 
dates, etc.,  with  number  of  votes  for  each  and  cer- 
tify who  have  the  majority,  is  satisfied  by  a  certifi- 
cate referring  to  copies  of  district  returns  annexed 
which  exhibit  the  requisite  matters,  though  majori- 
ties be  not  expressly  declared. 

Ex  parte  Heath,  3  Hill,  42.  5O8 

Return  of  ward  inspectors  in  N.  Y.  City,  showed 
majority  in  favor  of  relator,  but  a  failure  to  return 
votes  of  a  certain  district  through  lawless  violence 
committed  upon  inspectors  therein,  etc.;  In  the  ab- 
sence of  evidence  that  votes  of  such  district  would 
hare  changed  the  results ;  held,  that  such  persons 
were  entitled  to  qualify ;  and  mandamus  was 
awarded  compelling  administration  of  oath  to 
them.  Idem.  5O8 

Contra  where  shown  that  votes  of  such  district 
would  have  changed  the  result.  Idem.  5O8 

NONSUIT. 

Affidavit  on  which  to  move  for  judgment  as  in 
case  of  nonsuit  in  action  of  replevin,  is  insufficient 
unless  it  state  that  neither  party  had  noticed  cause 
for  trial. 

W ittiams  v.  BlauveU,  4  Hill,  27,  732 

An  affidavit  on  which  to  found  motion  for  judg- 
ment as  in  case  of  nonsuit,  is  sufficient  though  it 
merely  state  that  issue  has  been  joined  without  ex- 
pressly showing  it  to  be  one  of  fact. 

Sar.  Mut.  Ins.  Co.  v.  Duram,  3  Hill.  461,       647 

Where  issue  is  taken  upon  declaration  alleging 
both  sufficient  and  insufficient  matters,  if  plaintiff 
fail  to  prove  the  good  part  he  should  be  nonsuited, 
though  he  proves  all  the  rest. 

Boyd  r.  Townsend,  4  Hill.  183.  788 

Plaintiff  who  proves  his  allegations  but  fails  to 
make  out  a  cause  of  action,  should  be  nonsuited  ex- 
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cept  where  motion  in  arrest  will  present  same  ques- 
tion as  one  presented  at  trial. 

Orcgnryv.  Mack.  8  Hill,  880.  623 

Where  defendant  obtains  a  ne  recipiatur,  if  he  re- 
fuses to  vacate  it  on  reasonable  excuse,  motion  for 
nonsuit  will  be  denied. 

OpdatUburaA  Jik.  r.  Tift,  1  Hill.  _  1O9 

Where  judgment  as  in  case  of  nonsuit  for  not  no- 
ticing cause,  is  set  aside  on  payment  of  costs,  plaint- 
iff must  notice  cause  Immediately  or  second  judg- 
ment may  be  perfected  without  new  notice. 

Reynolds  v.  Fountain.  4  Hill, :.:.'.  741 

If  plaintiff  need  more  time  he  should  ask  for  it 
when  motion  to  set  aside  judgment  is  made. 

Idem.  741 

Motion  for  judgment  as  in  case  of  nonsuit,  should 
not  be  granted  where  plaintiff  is  prevented  from 
trying  cause  by  an  erroneous  decision  of  court. 

Richmond  v.  Cowleg,  2  Hill,  359,  385 

Where  a  cause,  after  being  called  on  the  calendar, 
is  set  down  for  a  subsequent  day  for  plaintiff's  ac- 
commodation and  is  not  again  reached,  defendant 
will  be  entitled  to  judgment  as  in  case  of  nonsuit, 
contra  where  passed  for  defendant's  accommoda- 
tion or  on  mutual  agreement. 

Root  v. ,  4  Hill,  38,  736 

Motion  for  judgment  as  in  case  of  nonsuit  for  not 
proceeding  to  trial  at  last  circuit,  will  not  be  grant- 
ed where  defendants  were  sued  in  their  corporate 
capacity  and  since  the  last  term  others  were  elected 
in  their  stead. 

Barker  v.  Norton,  3  Hill.  474,  654 

Where  cause  has  been  placed  on  the  calendar,  af- 
fidavit to  found  motion  for  judgment  as  in  case  of 
nonsuit  where  cause  has  not  been  noticed  for  trial, 
may  be  made  by  defendant's  counsel. 

Bird  v.  Monroe,  3  Hill,  447,  645 

Judgment  as  in  case  of  nonsuit  granted,  as  in  oth- 
er actions  where  relator  does  not  proceed  to  trial 
after  proceedings  for  forcible  entry  and  detainer 
are  removed  into  Supreme  Court  on  certiorari. 

People  v.  Hickox,  3  Hill,  446,  645 

A  nonsuit  may  be  granted  at  the  trial  on  the  tes- 
timony adduced  by  defendant;  such  testimony 
need  not  be  in  its  nature  conclusive,  it  is  enough  if 
it  show  a  verdict  for  plaintiff  would  be  against  the 
clear  weight  and  effect  of  the  evidence. 

Rudd  v.  Davis,  3  Hill,  287,  592 

NOTICE. 

See  RECORDING  ACTS. 

NUISANCE. 

Remedy  by  abatement  is  in  all  respects  concur- 
rent with  that  by  indictment. 

Renwick  v.  Morris,  3  Hill.  621,  7O6 

Existence  of  public  nuisance  for20  years,  will  not 
bar  remedy  by  abatement.  Idem.  7O6 

The  right  of  abating  or  indicting  a  public  nui- 
sance, will  not  be  affected  bv  statute  imposing  a  pen- 
alty for  the  offense,  unless  negative  words  be  added 
evincing  an  intent  to  exclude  common  law  reme- 
dies. Idem.  7O6 

Under  Act  giving  right  to  erect  and  maintain 
dam  upon  navigable  waters,  it  was  so  built  as  to 
impede  the  navigation  beyond  what  the  Act  author- 
ized ;  held,  that  this  rendered  it  a  public  nuisance 
pro  tanto  and  liable  to  be  abated  by  any  person. 

Idem.  706 

If.  on  an  order  being  made  discontinuing  a  high- 
way, a  fence  be  built  across  it,an  appeal  subsequent- 
ly brought  will  not  have  the  effect  of  rendering  the 
fence  a  public  nuisance. 

Drake  v.  Rogers,  3  Hill,  604,  699 

An  infant  only  two  years  old  cannot  be  made 
criminally  liable  for  nuisance  erected  upon  his 
land,  neither  can  a /erne  covert,  where  the  nuisance 
is  erected  by  her  husband. 

People  v.  Town*end,  3  Hill,  479,  656 

To  maintain  indictment  for  a  nuisance  it  must  ap- 
pear that  the  party  either  erected  or  continued  it  or 
in  some  way  sanctioned  it ;  that  he  is  owner  of  land 
is  not  sufficient.  Idem.  656 


OFFICE  AND  OFFICERS. 

See  MUNICIPAL  CORPORATIONS. 

Acts  of  officer  of  corporation,  unless  official  or 
within  compass  of  agency  delegated  to  him,  are  not 
binding  on  corporation. 

Nat'l  Bk.  v.  Norton,  1  Hill,  572,  230 
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The  acts  of  officers  de  facto,  are  as  valid,  so  far  as 
public  is  concerned,  as  though  they  were  officers  de 

^Te"  People  v.  Covert,  1  Hill,  674,  264 

The  appointment  of  a  person  to  a  second  office  in- 
compatible with  the  first,  is  not  absolutely  void ; 
but  on  his  subsequently  accepting  the  appointment 
and  qualifying,  the  first  office  is,  ipso  facto, vacated. 
People  v.  Carrique,  2  Hill,  93,  296 

Where  village  charter,  after  providing  for  the 
election  of  particular  officers,  gave  trustees  power 
to  appoint  attorney,  etc.,  and  such  other  officers  as 
should  be  authorized  by  the  Act;  held,  that  they 
had  power  to  fill  the  office  of  collector,  whose  du- 
ties were  subsequently  prescribed  by  the  Act  though 
he  was  not  otherwise  mentioned. 

People  v.  Bedell,  2  Hill,  196.  33O 

The  statute  (2  E.  S.,  341,  sec.  43)  authorizing  spe- 
cial elections  to  supply  vacancies  in  certain  town 
offices,  does  not  extend  to  office  of  justice  of  the 

iC6'Ex  parte  Quackenbush,  2  Hill,  369,  388 

The  Constitution  withholds  from  the  Legislature 
the  power  of  providing  for  elections  of  justices  of 
the  peace,  except  at  annual  town  elections. 
Idem. 

Returns  of  inspectors  of  elections  are  generally 
ministerial  and  not  judicial  acts,  and  statements 
therein  not  required  to  be  set  forth  will  be  rejected 
as  surplusage. 

Ex  parte  Heath,  3  Hill,  42.  5O8 

Statute  required  certificate  to  be  made  the  day 
after  election  or  sooner;  held,  valid  where  not  made 
until  the  second  day.  Idem.  5O8 

An  officer  of  a  municipal  corporati9n  is  a  public 
officer  within  2  B.  S.,  696,  sec.  38,  providing  for  the 
punishment  of  official  delinquency  as  a  misde- 
meanor. 

People  v.  Bedell,  2  Hill,  196.  33O 

Commissary  general  or  agent  appointed  by  him, 
has  no  authority  to  loan  the  arms  of  the  State ;  but 
where  loaned  to  the  city  and  bond  taken  for  their 
return ;  held,  that  the  State  could  waive  the  tort 
and  sue  upon  the  bond. 

State  of  N.  Y.  v.  Buffalo,  2  Hill,  434,  411 

"Where  an  annual  salary  is  given  to  a  public  officer 
he  cannot  charge  extra  for  performing  a  new  duty 
subsequently  imposed  by  the  Legislature. 

People  v.  Suprs.  of  N.  Y.,  1  Hill,  362,  159 

Supervisors  who  have  audited  and  paid  part  of 
claim  are  not  thereby  precluded  from  contesting 
residue,  even  upon  a  principle  which  would  show 
former  allowance  to  have  been  improper. 

Idem.  189 

Where  jurisdiction  of  judicial  body  is  limited  to  a 
single  act  which  is  performed,  a  person  is  not  pro- 
tected by  a  subsequent  direction. 

Jermaine  v.  Waggener,  1  Hill,  279,  129 

Action  may  be  maintained  against  trustees  of 
school  district  upon  contract  of  their  predecessors 
in  office  which  they  were  authorized  by  law  to  make; 
and  this  whether  they  have  funds  in  their  hands  or 

WUliams  v.  Keech,  4  Hill,  166.  782 

Where  right  to  sue,  appeal  or  bring  error  in  behalf 
of  people  is  given  to  public  officers  they  may  depute 
one  of  their  number  to  use  their  names,  emoloy 
counsel,  or  do  any  other  act  necessary  to  the  pros- 
ecution of  the  proceeding. 

People  v.  Comrs.  of  Canal  Fund, 

3  Hill,  599,  698 

If  public  officer  authorize  an  act  beyond  the  scope 
of  his  authority,  or  if  he  be  guilty  of  negligence  or 
malfeasance  in  discharge  of  duties  to  be  performed 
by  himself,  he  will  be  held  responsible ;  contra  in  re- 
spect to  misconduct  or  malfeasance  of  such  persons 
as  he  is  obliged  to  employ. 

Bailey  v.  Mayor,  etc.,  of  N.  Y.,  3  Hill,  531,  674 
For  omission  of  superintendent  of  repairs  on  ca- 
nals, with  knowledge,  to  stop  a  breach  or  remove  an 
obstruction  to  navigation,  he  is  personally  liable  to 
persons  sustaining  damages  thereby ;  he  must  not 
wait  for  orders  from  commissioners. 

Adsit  v.  Brady,  4  Hill,  630, 

Officer  appointed  by  Governor  and  Senate  can  only 
be  removed  through  direct  action  of  Senate  upon 
recommendation  of  removal  by  the  Governor. 

People  v.  Carrique,  2  Hill,  93, 

The  questions  of  appointment  to  and  resignation 
and  forfeiture  of  office  discussed. 

Van  OrsdaU  v.  Hazard,  3  Hill,  243,  577 

ORDER. 

An  order  on  a  certain  fund  operates  as  an  assign- 
ment, and  drawee  on  being  notified  thereof  must 
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pay,  though  there  is  no  formal  acceptance  written 
or  verbal. 

Morton  v.  Naylor,  1  Hill,  583,  234 


PARTIES. 

U.  S.  may  sue  in  Its  own  name  on  non-negotiable 
chose  in  action  assigned  to  it. 

U.  S.  v.  White,  2  Hill,  59.  284 

Trustees  of  absconding  debtor,  etc.,  may  maintain 
action  against  sheriff  for  suffering  goods  attached 
by  him  to  be  lost  through  his  negligence. 

Acker  v.  Wttherett,  4  Hill,  112,  762 

An  express  promise  to  one  having  a  personal  in- 
terest in  it  entitles  him  to  sue  in  his  own  name  for  a 
breach  although  circumstances  are  such  that  its  per- 
formance must  have  inured  chiefly  to  the  benefit  of 
others. 

Steele  v.  Babcock,  1  Hill,  527,  214 

In  asisumpsit  against  infant  and  another  jointly 
there  may  be  a  severance  before  judgment,  and  a 
recovery  against  the  adult,  yet  after  judgment 
against  both,  there  cannot  be  a  severance  on  writ  of 
error. 

Cruikshank  v.  Gardner,  2  Hill,  333,  377 

One  in  possession  before  foreclosure  suit,  not 

made  a  party  thereto,  is  not  estopped  thereby,  nor 

can  he  be  turned  out  of  possession  by  execution  on 

the  decree. 

Fuller  v.  Van  Oeesen,  4  Hill,  171,  783 

Neither  actions  relating  to  real  estate  nor  actions 
relating  to  personal  estate  of  a  lunatic  can  be  main- 
tained in  name  of  his  committee. 

Lane  v.  Schermerhorn,  1  Hill,  97,  65 

Where  holder  of  joint  and  several  promissory  note 

sues  all  the  makers  in  one  action,  without  naming 

other  parties,  he  cannot  sever  and  take  judgment 

against  one. 

Platner  v.  Johnson,  3  Hill,  476,  655 

In  such  case  joint  plea  of  general  issue,  though 
verified  by  affidavit  of  only  one  defendant,  is  suiti- 
cient  to  prevent  default  against  him  not  only,  but 
all  the  rest.  Idem.  655 

Where  in  suit  against  maker  and  indorser  of  prom- 
issory note,  one  defendant  suffered  judgment  by  de- 
fault, and  the  others  pleaded  the  general  issue;  held 
plaintiff  not  at  liberty  to  sever  as  to  the  latter  and 
proceed  to  trial  against  one  only. 

Paine  v.  Chase,  4  Hill,  563,  916 

Where  maker  and  indorsers  are  sued  together 
under  the  statute,  and  there  is  no  severance  of  par- 
ties either  before  or  on  the  trial,  defendants  suc- 
ceeding cannot  perfect  separate  judgments,  but 
only  one  judgment. 

Aeby  v,  Rapelyea,  1  Hill,  371,  162 

Joint  action  under  Act  of  April  25, 1832,  cannot  be 
maintained  on  promissory  note  against  several  de- 
fendants, where  some  are  guarantors  merely,  nor 
can  there  be  a  severance  and  a  recovery  against  one. 
MOler  v.  Oaston,  2  Hill,  188,  327 

PARTITION. 

Where  final  judgment  in  partition  obtained  in 
proceedings  against  unknown  owners,  comes  in 
question  collaterally,  such  owners  are  as  fully  con- 
cluded from  questioning  plaintiff's  seizin  as  though 
made  parties  by  name :  all  proceedings  previous  to 
judgment  presumed  regular  until  contrary  appears, 
and  where  report  is  signed  by  only  two  commission- 
ers it  will  be  intended  prima  facie  that  all  met  and 
deliberated. 

Cole  v.  Hall,  2  Hill,  625,  4  76 

PARTNERSHIP. 

A  leased  store  building  to  B  for  one  year  at  $1,000 
and  agreed  to  put  his  son  in  as  clerk  without  com- 
pensation, whereupon  B  agreed  to  invest  $3,000  in 
stock,  and  at  expiration  of  year  to  account  to  A  for 
one  third  of  profits,  held  sufficient  to  constitute  a 
partnership. 

Cushman  v.  Bailey,  1  Hill.  526,  214 

Under  the  power  given  to  a  partner  in  articles  of 
dissolution  "  to  settle  the  business  of  the  firm  and 
for  that  purpose  to  use  their  names,"  he  cannot  bind 
his  copartners  by  contract  not  even  by  the  renewal 
of  a  partnership  note,  except  as  to  those  who  have 
previously  dealt  with  the  firm,  and  who  have  had  no 
actual  notice  of  dissolution. 

Nat'l  Bk.  v.  Norton,  I  Hill,  572,  23O 

Notice  published  in  newspaper  accidentally  reach- 
ing director  of  bank  is  not  notice  to  bank. 
Idem. 

Agreement  for  transportation  between  carriers  or 
connecting  lines,  providing  for  payment  in  propor- 
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tion  to  the  distance  carried  on  each  line,  will  not 
create  them  partners,  though  they  also  share  in  ex- 
penses of  winces  at  each  end  of  intermediate  route, 
and  the  intermediate  carrier  agrees  to  furnish  ware- 
house facilities. 

Mohawk  <!•  H.  R.  R.  Co.  v.  Nile*, 

Jl,  182.  550 

PAUPERS. 

The  statute  (2  R.  S.,  362,  sec.  1)  authorizing  pros- 
ecutions in  forma  pauperis  does  not  extend  to  writs 
of  error. 

Moore  v.  Cooley,  2  Hill.  412,  4O2 

Accounts  of  physicians  for  services  rendered 
county  paupers  at  request  of  overseers,  should  be 
adjusted  by  overseers  and  charged  in  their  bill  to 
the  county:  superintendents  are  not  bound  to  audit 
such  accounts,  though  services  were  rendered  in 
pursuance  of  orders  for  temporary  relief. 

E.i-  parte  Ureen,  4  Hill,  558,  914 

PAYMENT. 

Note  to  creditor  for  precedent  debt  will  not  op- 
erate as  extinguishment,  unless  so  expressly  re- 
ceived ;  contra  if  note  be  that  of  a  third  person. 

Cole  v.  Sackett,  1  Hill,  516,  21O 

A  and  B  were  jointly  liable  as  makers  of  note, 

held  note  given  by  A  in  payment  of  such  joint  note 

under  agreement  with  B  to  assume  its  payment,  was 

no  bar  to  recovery  on  the  original  demand  for  which 

the  joint  note  was  given.    Idem.  21O 

A  judgment  on  a  bond  given  as  collateral  security 

for  a  simple  contract  debt  is  not  an  extinguishment 

of  the  latter  without  averment  that  it  was  accepted 

as  such  or  produced  satisfaction  thereof. 

Davis  v.  Anable,  2  Hill,  339,  379 

A  note  given  and  accepted  in  full  satisfaction  of  a 
recovery  and  costs  is  a  payment. 

Lee  v.  Clark,  ]  Hill.  56,  51 

Judgment  against  principal  and  surety  is  at  law 

extinguished  by  payment  by  surety  and  he  is  not 

entitled  to  issue  execution  on  judgment  against 

principal  in  his  favor. 

Ontario  Bk.  v.  Walker,  1  Hill,  653,  257 

PLEAS  AND  PLEADING. 

An  equivocal  averment  construed  most  strongly 
against  the  pleader. 

Slocum  v.  Clark,  2  Hill,  475,  425 

Notice  of  special  matter  accompanying  plea  of 
general  issue  will  not  be  stricken  out  as  frivolous,  if 
it  contain  what  may  plausibly  be  urged  in  bar  of 
action. 

Lowry  v.  Hatt,  1  Hill,  663,  260 

The  main  reason  for  striking  out  frivolous  pleas, 
viz.:  delay,  does  not  apply  to  notice.  Idem.  26O 

Notice,  however,  containing  matter  palpably  ab- 
surd and  impertinent,  will  be  stricken  out. 

Idem.  26O 

Doubtful  phraseology  is  construed  most  strongly 
against  pleader. 

Ferris  v.  N.  Am.  F.  Ins.  Co.,  1  Hill,  71,  56 

Plea  by  terretenants  to  sci.fa.  to  revive  judgment 
that  plaintiff  issued  fl.fa.  upon  the  judgment  and  in 
virtue  thereof,  sheriff  caused  to  be  levied  "  the  dam- 
ages, etc.,  OH  [instead  of  of]  the  goods  and  chattels, 
lands  and  tenements  of  defendant;"  held  insufficient 
to  show  judgment  was  satisfied  and,  therefore,  bad. 
Taylor  v.  Ranney,  4  Hill,  619,  935 

Plea,  by  terretenants  in  sci.  fa.  to  revive  judgment, 
alleging  purchase  in  good  faith  and  for  valuable 
consideration,  of  lands  in  question,  after  sheriff's  re- 
turn of  satisfied  indorsed  on  docket  of  judgment, 
and  before  vacat ur  of  return  by  court,  is  bad  in  not 
alleging  a  purchase  from  judgment  debtor. 

Idem.  935 

As  general  rule  it  is  sufficient  in  assigning  a  breach 

to  follow  and  negative  the  words  of  the  covenant. 

Brown  v.  Stebbins,  4  Hill,  154,  778 

Declaration  in  action  against  superintendent  of 
repairs  on  canal,  for  an  injury  caused  by  an  ob- 
struction to  navigation,  setting  forth  notice  to  de- 
fendant, need  not  aver  that  he  had  money  in  his 
bands  for  purpose  of  making  repairs,  nor  that  neg- 
lect of  defendant  was  willful  and  malicious. 

Adsit  v.  Brady.  4  Hill,  630,  939 

A  count  for  goods  sold  and  delivered  is  not  sus- 
tained without  proof  of  a  delivery  either  actual  or 
constructive,  and  delivery  to  carrier  without  assent 
of  vendee  express  or  implied  is  not  a  delivery. 

Hague  v.  Porter,  3  Hill,  141,  543 

In  action  by  assignee  of  rent  against  lessee,  on  cov- 

982 


« -111111 1  to  lessor,  declaration  should  show  directly  the 
execution  of  the  lease,  that  defendant  is  lessee,  and 
that  rent  was  reserved ;  a  mere  allegation  that  de- 
fendant promised  to  pay  a  certain  sum  per  year  is 
Insufficient. 

WtUard  v.  TiUman,  2  H  ill.  274,  35  7 

Where  subsequent  promise,  to  pay  a  debt  previ- 
ously discharged  is  relied  on,  it  must  be  pleaded 
specially. 

Stafford  v.  Bacon,  1  Hill,  532,  216 

Breach  of  covenant  to  defray  expenses  necessarily 
incurred  is  well  assigned  where  declaration  shows 
for  what  the  expenses  were  incurred  and  thus  that 
they  were  necessary. 

Glover  v.  Tuck,  1  Hill,  66,  55 

In  debt  on  bond  given  where  cause  is  removed  to 
C.  P.  on  plea  of  title  interposed  in  justice's  court 
plaintiff  inuBt  assign  specific  breaches  pursuant  to2 
R.  S.,  378,  sees.  5,  6,  and  have  his  damages  assessed 
accordingly. 

Patterson  v.  Parker,  2  Hill,  598,  467 

Breach  of  bond  conditioned  to  pay  a  sum  of 
money  for  plaintiff  on  bond  and  mortgage  executed 
between  third  persons  and  to  save  plaintiff  harmless, 
etc.,  is  well  assigned  by  alleging  sum  was  not  paid  on 
the  day  it  became  due,  without  showing  plaintiff  had 
been  actually  damnified. 

Thomas  v.  Allen,  1  Hill,  145,  82 

In  declaring  upon  note  for  given  sum  payable  in 
specific  articles  at  certain  time  and  place,  averment 
that  by  reason  of  making  of  note  defendant  became 
liable  to  pay.  etc.,  but  has  not  paid,  is  sufficient 
without  alleging  in  terms  a  nondelivery  of  the  arti- 
cles. 

Rockwell  v.  Rockwell,  4  Hill,  164,  781 

In  action  by  trustees  of  absconding  debtor,  etc., 
against  sheriff  for  neglect,  etc.,  declaration  averring 
fact  of  trusteeship  without  averring  reason  for  ap- 
pointment of  trustees,  held  good  on  error,  no  special 
demurrer  being  interposed. 

Acker  v.  WithereU,  4  Hill,  112,  762 

In  action  on  joint  covenant  to  sell  and  pay  over 
proceeds,  breach  assigned  that "  defendants  or  either 
of  them  did  not  pay  proceeds  of  sale  to  plaintiff, 
without  alleging  sale  had  been  made ;  held  bad  on 
special  demurrer. 

Brown  v.  Stebbins,  4  Hill,  154,  778 

So  of  breach  that  "  defendants  did  not  sell  and  dis- 
pose of  lands  to  the  best  advantage  or  for  the  most 
they  could  obtain"  without  showing  whether  plaint- 
iff meant  to  go  for  improperly  omitting  to  sell  or  for 
selling  at  too  low  a  price.  Idem.  778 

Declaration  in  action  of  account  charging  defend- 
ant as  receiver  of  moneys  of  plaintiff,  either  gen- 
erally or  specially  as  partner,  is  bad,  unless  it  show 
by  whose  hands  they  were  received ;  and  where  it  is 
between  partners,  the  declaration  must  show  that 
the  partnership  was  mercantile  or  it  will  be  bad. 
McMurray  v.  Rawson,  3  Hill,  59,  514 

Declaration  charging  defendant  as  bailiff  must 
describe  the  goods  of  which  he  had  the  care  and 
management.  Idem.  514 

Count  in  case  for  tort  cannot  be  Joined  with  one 
on  contract. 

Martin  v.  Mayor,  etc.,  of  Brooklyn,  1  Hill, 
545,  220 

"Where  one  of  two  defendants,  in  answer  to  joint 
promise  of  both,  pleaded  that  he  did  not  undertake 
and  promise  within  six  years :  held  good  in  sub- 
stance, as  a  plea  amounting  in  legal  effect  to  a  de- 
nial of  a  promise  by  either. 

StUlweU  v.  Hashrouck,  1  Hill,  561,  226 

In  debt  by  overseers  of  poor  for  selling  spirituous 
liquors  without  license,  in  violation  of  1  R.  8..  680, 
sec.  15,  several  distinct  penalties  may  be  recovered 
in  the  same  suit. 

Deyo  v.  Rood,  3  Hill,  527,  673 

In  suit  against  makers  of  joint  and  several  note, 
joint  plea  of  general  issue,  though  verified  by  affi- 
davit of  only  one  defendant  is  sufficient  to  prevent 
default  against  him  not  only  but  all  the  rest. 

Plainer  v.  Johnson,  3  Hill,  476,  655 

In  action  against  makers  and  indorsers  under  Act 
of  April  25, 1832.  plaintiff  cannot  resort  to  original 
consideration  as  independent  ground  of  recovery. 
Nat'l  Bk.  v.  Norton,  1  Hill.  572.  23O 

Where  defendant  pleads  non  axsumpsit  and  set- 
off  to  declaration  in  debt  on  simple  contract,  plaint- 
iff may  treat  pleas  as  a  nullity  and  enter  defendant's 
default. 

Van  Vechten  v.  CoweU,  1  Hill,  203,  102 

In  trespass,  assault  and  battery  committed  upon 
officer  in  attempting  to  arrest  defendant,  where  is- 
sue is  found  for  defendant  upon  rejoinder  that  he 
did  not  know  officer  had  process  against  him,  or 
was  attempting  to  execute  it :  held,  defendant 
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•entitled  to  j  udgment,  notwithstanding  several  other 
issues  were  found  against  him. 

Bellows  v.  Shannon,  2  Hill,  86,  293 

Plea  in  assumpsit  of  covenant  in  joint  names  of 

plaintiffs,  and  alleging  assignment  by  one  to  the 

.other,  with  assent  of  defendants,  is  bad,  and  such 

facts  may  be  shown  in  bar  of  other  counts. 

Ferris  v.  N.  Am.  F.  Ins.  Co.,  1  Hill,  71,  56 

In  assumpsit,  a  plea  of  misjoinder  of  plaintiffs 
-amounts  to  general  issue,  which  is  a  plea  in  bar. 
The  rule  is  the  same  in  covenant.  Idem.  56 

Where  declaration,  either  in  action  on  contract  or 
judgment,  shows  that  there  is  another  person, who, 
if  living,  ought  to  be  joined  as  defendant,  but  does 
not  expressly  allege  whether  he  is  alive  or  not,  non- 
joinder cannot  be  taken  advantage  of  by  demurrer, 
but  only  by  plea  in  abatement. 

Burgess  v.  Abbott,  1  Hill,  476,  197 

In  action  on  note  against  one  of  three  partners 
who  indorsed  it  in  firm  name,  with  consent  of  one 
of  the  others,  plea  in  abatement  alleging  non-join- 
der of  the  latter  is  bad. 

Ha  wks  v.  Hunger,  2  Hill,  200,  33  J 

To  sustain  plea  of  non-joinder,  it  must  appear  that 
there  is  neither  a  greater  nor  less  number  of  de- 
fendants than  the  plea  sets  up.  Idem.  331 
In  pleading  abatable  matter,  great  fullness  is 
required,  and  pleader  must  leave  nothing  to  intend- 
rnent. 

Burgess  v.  Abbott,  1  Hill,  476,  197 

The  fact  that  one  suing  as  executor  is  not  such, 
may  be  pleaded  in  bar. 

Varick  v.  Bodine,  3  Hill,  444,  644 

Where  issue  upon  any  plea  in  bar  going  to  whole 
action  is  found  for  defendant,  he  may  enter  judg- 
ment of  course,  though  all  other  pleas  are  found 
against  him. 

Bellows  v.  Shannon,  2  Hill,  87,  293 

To  declaration  against  sheriff  for  not  levying  and 
for  not  returning  a  fl.  fa.,  a  plea  of  not  guilty  with- 
in three  years,  etc.,  is  bad  on  special  demurrer ;  the 
allegation  should  have  been  that  cause  of  action  did 
not  accrue,  etc. 

Fisher  v.  Pond,  2  Hill,  338,  379 

Non  assumpsit  infra  sex  annos  is  no  answer  to 
count  on  promissory  note  payable  at  specified  peri- 
od after  date. 

Stilwell  v.  Hasbrouck,  1  Hill,  561,  226 

U.  S.  v.  White,  2  Hill,  59,  284 

Where  defendant  pleads  cause  did  not  accrue,  etc., 

within  six  years,  etc.,  evidence  on  part  of  plaintiff 

of  writs  of  capias  are  inadmissible  unless  specially 

replied. 

Richmond  v.  lAttle,  2  Hill,  134,  3O9 

Plea  in  action  on  limit  bond  that  prisoner  was  lib- 
erated upon  presenting  to  sheriff  his  discharge  as  an 
insolvent,  held,  sufficient  in  bar. 

Hayden  v.  Palmer,  2  Hill,  205,  333 

Where  declaration  contains  money  counts  alone,  a 
plea  in  bar  setting  up  matter  of  defense  to  certain 
notes  intended  to  be  given  in  evidence  under  it,  is 
bad ;  though  plea  alleges  that  defendant  obtained 
bill  of  particulars  of  plaintiff's  demand,  which  con- 
tained copies  of  the  notes. 

Dibble  v.  Kempshall,  2  Hill,  124,  3O6 

Where  a  record  or  deed  is  the  foundation  of  an 
action  of  debt,  although  extrinsic  facts  are  also  al- 
leged, nil  debet  is  not  a  good  plea ;  contra,  where  mat- 
ter of  fact  is  the  foundation,  and  the  record  or  spe- 
cialty mere  inducement. 

Gates  v.  Wheeler,  2  Hill,  232,  343 

Plea  of  non  estfactum  admits  a  breach  on  part  of 
pleader,  and  casts  onus  on  him  of  showing  the  con- 
trary at  the  trial. 

Ooulding  v.  Hewitt,  2  Hill,  644,  483 

A  submission  of  matter  of  pending  suit  to  arbitra- 
tion, not  followed  by  award,  is  not  pleadable  in  bar, 
but  at  most  only  operates  as  a  discontinuance,  and 
if  plaintiff  attempt  to  proceed  thereafter,  defend- 
ant's remedy  is  by  motion  not  by  plea. 

Smith  n.  Barse,  2  Hill,  387,  394 

The  rule  of  1840  as  to  verifying  pleas  applies  only 
to  cases  where  whole  cause  of  action  is  on  one  writ- 
ten instrument  or  record,  and  declaration  contain- 
ing two  special  counts  on  promissory  note  and  one 
on  money  count,  does  not  come  within  the  rule. 

Carr  y.  Richardson,  1  Hill,  372,  162 

In  verifying  plea  under  first  rule  of  May  Term, 

1840,  it  is  not  necessary  to  swear  to  defense  on  the 

merits  generally.    The  affidavit  must  point  to  the 

particular  demand  on  which  action  is  brought. 

Calder  v.  Lansing,  1  Hill,  212,  106 

Action  on  award  under  parol  submission  does  not 

•  come  within  Act  of  1840,  and  therefore  plea  need  not 

be  verified  by  affidavit.    Idem.  1O6 

Demurrer  to  declaration  cannot  be  treated  as  a 
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nullity,  and  defendant's  default  entered  on  mere 
ground  that  it  is  frivolous  or  will  work  delay ;  it 
can  only  be  disregarded  where  it  appears  a  fraud 
was  attempted  upon  rules  and  practices  of  court. 
Anon.,  4  Hill,  56,  742 

In  covenant  assigning  several  distinct  breaches, 
where  some  are  good  and  others  bad,  defendant 
should  specially  demur  to  the  bad  ones :  plaintiff  will 
be  entitled  to  judgment  on  general  demurrer  in  such 
case. 

Brown  v.  Stebbins,  4  Hill,  154,  7  78 

Though  demurrer  is  interposed  to  defendant's 
plea,  he  will  still  prevail,  if  count  to  which  plea  re- 
lates is  bad  in  substance :  contra,  where  plea  is  to 
several  counts,  one  of  which  is  good  in  substance, 
though  all  the  rest  are  bad. 

U.  S.  v.  White,  2  Hill,  59,  284 

A  demurrer  to  set-off  containing  more  than  one 
count  is  bad  if  not  confined  to  defective  part. 

Mercein  v.  Smith,  2  Hill,  210,  335 

Where  demurrer  is  interposed  to  surrejoinder, 
plaintiff  may  go  back  and  avail  himself  of  a  defect 
in  the  plea.  Idem.  335 

In  case  by  L.  H.  against  common  carrier  for  neg- 
ligent loss  of  plaintiff's  goods,  defendant  pleaded  a 
contract  made  with  "  L.  H.  &  Co.;"  that  L.  H.  made 
the  contract ;  that  he  transacted  business  under  des- 
ignation of  L.  H.  &  Co. ;  and  that  the  "  Co."  did  not 
represent  an  actual  partner;  held  bad  on  demurrer 
for  uncertainty. 

Hoyt  v.  Allen,  2  Hill,  322,  374 

On  demurrer  to  evidence,  every  conclusion  which 
jury  would  have  been  warranted  in  drawing  from 
the  testimony  given,  must  be  considered  as  admitted 
by  the  party  demurring. 

People  v.  Roe,  1  Hill,  470,  195 

A  demurrer  for  misjoinder  of  counts  must  be  to 
whole  declaration, 

Ferris  v.  N.  Am.  F.  Ins.  Co.,  I  Hill,  71,  56 

Where  Act  of  Incorporation  declares  that  either 
covenant  or  case  .will  lie,  on  policy  of  insurance  not 
under  seal  of  corporation,  and  plaintiff  declares  in 
one  count  expressly  in  covenant,  and  adds  another 
which  is  uncertain  whether  in  case  or  covenant, 
defendant  may  treat  it  as  the  former,  and  demur 
for  misjoinder;  contra,  where  declaration  com- 
mences with  general  words  "  in  plea  of  breach  of 
covenant."  Idem.  56 

Defendant,  the  maker  of  non-negotiable  note  in 
suit  by  assignee  in  payee's  name,  under  plea  of  pay- 
ment and  set-off,  gave  in  evidence  receipt  in  full 
and  note  against  payee ;  held,  plaintiff  under  gen- 
eral replication  denying  defendant's  pleas,  could 
not  prove  receipt  and  note  to  be  obtained  after  no- 
tice of  assignment,  but  such  facts  should  have  been 
specially  pleaded. 

Say  v.  Bascomb,  1  Hill,  552,  223 

After  rejoinder  interposed  to  replication  duly  filed 

and  served ;  if  plaintiff  file  and  serve  an  amended 

replication  of  course,  it  may  be  treated  as  a  nullity. 

Copies  i'.  Coster,  4  Hill,  550,  912 

Where  surety  in  bond  to  sheriff  for  appearance  of 
S.  on  cap.  ad  resp.,  pleaded  comperuit  ad  diem,  rep- 
lication that  3.  was  an  infant  and  did  not  appear  by 
guardian,  held  bad. 

Foster  v.  Rainsford,  I  Hill,  323,  145 

Plea  purporting  in  form  to  answer  whole  declara- 
tion, but  in  fact  answering  only  part,  is  bad. 

StilweU  v.  Hasbrouck,  I  Hill,  561,  226 

In  trespass,  assault  and  battery  and  false  inrpris- 
onment,defendant  pleaded  general  issue  to  first  two 
and  justified  under  warrant,  etc.,  as  to  the  false  im- 
prisonment ;  held,  replication  admitting  issuing, 
etc.,  of  warrant  and  replying  de  juria  sua  propria 
abSQue  residua  causes  was  good. 

Stickle  n.  Richmond,  I  Hill,  77,  59 

Plaintiff  who  seeks  to  recover  upon  a  promise  to 
pay  debt  of  third  person,  must  declare  specially ;  he 
cannot  avail  himself  of  it  under  common  counts. 
Beers  v.  Culver,  1  Hill,  589,  236 

Though  a  plea  served  be  defectively  verified, 
plaintiff  cannot  treat  it  as  a  nullity  and  proceed  to  a 
default,  unless  he  have  previously  notified  the  op- 
posite attorney  of  the  defect. 

Plainer  v.  Johnson,  3  Hill.  476,  655 

Where  defendant  pleads  and  gives  notice  of  same 
matter  of  defense.the  court  will.on  motion  of  plaint- 
iff, order  either  plea  or  notice,  at  defendant's  elec- 
tion, to  be  stricken  out. 

Ripley  r.  Burgess,  2  Hill,  360,  385 

In  trespass  de  honis,  plea  of  property  in  third  per- 
son, and  a  taking  under  attachment  against  him  is 
bad,  as  amounting  to  the  general  issue ;  contra,  if 
it  surmise  a  possession  in  plaintiff  under  some  de- 
fective title. 

Brown  v.  Artcher,  1  Hill,  266,  124 
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Same  rule  applicable  In  trespass  qiiare 
fregit,  where  pica  alleges  title  in  third  person,  and 
entry  under  his  authority.    Idem.  184 

Under  declaration  in  ejectment  Claiming  the  whole 
Interest  in  certain  premises,  plaintiff  cannot  recov- 
er an  undivided  share. 

O Mett  v.  Stanley,  1  Hill,  121,  74 

The  usual  test  in  ascertaining  whether  plea 
amounts  to  the  general  issue,  is  to  see  if  it  takes 
away  all  color  for  maintaining  an  action,  by  fixing 
a  negative  on  plaintiff's  right  in  first  instance. 

Brown  r,  Artcher,  1  Hill,  266,  124 

In  action  on  Judgment  of  another  State,  plaintiff 
in  reply  to  plea  showing  judgment  void  for  want  of 
jurisdiction,  stated  defendant  to  have  been  duly  no- 
tifled  by  officer  who  served  process  by  which  suit 
was  commenced,  etc.,  without  showing  to  what  no- 
tice related ;  held  bad  in  substance. 

Lnng  v.  Lono,  1  Hill.  597,  239 

So  with  replication  that  defendant  had  personal 
notice  of  commencement  of  suit,  etc.,  it  not  appear- 
ing who  gave  him  notice,  etc.  Idem.  239 

In  trespass  de  honis,  if  defendant  seek  to  justify 
the  taking  under  an  execution  in  his  favor  against 
plaintiff,  In •  must  produce  the  judgment  as  well  as 
the  execution. 

Simpson  v.  Walrus,  3  Hill,  619,  7O5 

The  justification  in  such  case  cannot  be  given  in 
evidence  under  the  general  issue.  Idem.  7O5 

One  party  to  fl.  fa.  cannot  justify  under  it  in  ac- 
tion by  the  other,  without  showing  judgment  aswell 
as  fi.Ja.,  though  the  latter  alone  is  enough  for 
sheriff. 

Newberry  v.  Lee,  3  Hill,  523,  671 

Plea  in  justification  of  false  imprisonment,  alleg- 
ing arrest  of  plaintiff  under  warrant  issued  by  de- 
fendant as  a  municipal  officer,  for  a  violation  of  an 
ordinance,  is  good  without  averring  that  plaintiff 
did  in  fact  violate  such  ordinance. 

Walker  v.  Cruikishank,  2  Hill,  296,  365 

Reply  to  plea  of  infancy  alleged  new  promise  after 
age  of  21,  upon  which  issue  was  taken ;  held,  plaint- 
iff prima  facie  entitled  to  recover  upon  proving  new 
promise,  without  showing  defendant  was  of  age  at 
time  it  was  made. 

Bigelow  v.  Grannis,  4  Hill,  206,  795 

In  action  on  promissory  note,  notice  by  defend- 
ant, in  general  terms,  that  he  would  prove  note  to 
have  been  given  for  money  loaned  upon  usurious 
consideration :  held  defective,  and  plaintiff  not  com- 
pelled to  testify. 

Cloyes  v.  Thayer,  3  Hill,  564,  685 

Requisites  of  such  notice,  see,  Idem.  685 

Notice  of  special  matter  need  not  contain  the 
technical  language,  form  or  substance  of  special 
pleas,  and  is  sufficient  if  it  fairly  put  plaintiff  in  pos- 
session of  means  of  ascertaining  the  details  of  the 
defense. 

Fuller  v.  Rood,  3  Hill,  258.  582 

In  replevin  by  A  alleging  taking  of  his  property 
from  farm  of  B,  defendant  avowed  the  taking  as  a 
distress  for  rent  due  from  C,  alleging  ownership  in 
him  and  a  removal  to  farm  of  B  to  prevent  distress  : 
held;  a  plea  denying  both  ownership  of  C  and  fraud- 
ulent removal  not  void  for  duplicity,  as  the  latter 
allegation  might  be  rejected  as  surplusage. 

Webber  v.  Shearman,  3  Hill,  547,  679 

In  replevin,  plea  of  property  in  third  person  is 
good",  and  entitles  defendant  to  have  return  there- 
of, without  connecting  himself  with  the  right  of 
such  person  or  making  avowry. 

Ingraham  v.  Hammond,  1  Hill,  353,  156 

In  replevin  to  avowry  by  defendant  of  taking  as 
property  of  A.  plaintiff  pleaded  prior  taking  by 
himself  as  sheriff  upon  ft.  fa.  against  A,  and  posses- 
sion thereunder  at  time  of  taking  complained  of ; 
held,  replication  protesting  issuing  of  fl.  fa.  and  de- 
nying that  goods  were  lawfully  detained  was  bad  as 
not  responsive  to  plea. 

Foshayv.  Riche,  2  Hill.  247,  348 

Declaration  for  a  libel  alleged  that  plaintiff  was 
editor  of  the  Ogdensburgh  Times  and  that  defend- 
ant published  of  and  concerning  him  as  editor  of 
said  paper  the  following  words :  "  We  shall  from 
time  to  time,  etc.,  notwithstanding  the  denial  of  the 
ribald  convict  and  recorder  libeler  who  edits  the 
Times  (meaning  the  plaintiff,  the  editor  of  aforesaid 
newspaper  called  The  Ogdensburgh  Times),"  etc., 
held  insufficient  in  not  pointing  the  libel  to  plaintiff 
by  direct  averment. 

Tyler  v.  Tttlotmn.  2  Hill,  507,  436 

Defendant  cannot  demur  to  declaration  In  sland- 
er setting  out  words  actionable  per  *e,  with  others 
not  so,  concluding  with  allegation  of  special  dam- 
ages ;  and  at  trial  he  is  not  precluded  from  raising 


any  question  relating  to  plaintiff's  right  to  maintain 
the  suit  for  words  not  actionable  per  ne. 

Beach  v.  Ranney,  2  Hill,  809.  369 

Proof  of  injury  consisting  of  mere  mental  or 
bodily  suffering,  loss  of  society,  or  of  the  good  opin- 
ions of  neighbors,  etc.,  is  inadmissible  under  allega- 
tion of  special  damages  in  slander  for  words  not 
actionable  per  ge.  Idem.  369 

So  held  in  action  by  female  for  words  imputing 
unchastity.  Idem.  369 

Special  damages  alleged  must  be  the  natural  and 
immediate  consequence  of  the  speaking  of  the 
words,  and  not  the  result  of  a  wrongful  act  of  third 
person.  Idem.  369 

In  slander  for  words  spoken  in  the  third  person, 
declaration  held  bad  on  special  demurrer  for  want 
of  direct  averment  that  they  were  spoken  of  and 
concerning  plaintiffs:  such  defect  cannot  be  sup- 
plied by  an  innuendo. 

Titus  v.  FoUett,  2  Hill,  318,  272 

In  suit  by  corporation  against  stockholder  for  un- 
paid installments  on  subscription,  plea  by  defend- 
ant that  stock  had  been  declared  forfeited  and  was 
equal  in  value  to  sum  demanded  in  suit,  is  bad  in 
substance :  contra  had  plea  averred  an  actual  ap- 
propriation of  stock  forfeited  to  the  extinguish- 
ment of  amount  sued  for,  or  that  it  was  equal  in 
value  to  whole  amount  of  subscription. 

Herk.  Mfg.&H.  Co.  v.  Small,  2  Hill,  127,      3O7 

Plea  of  tender  unaccompanied  with  notice  of  pay- 
ment into  court,  is  irregular  and  may  be  treated  as 
a  nulity,  but  where  plaintiff  takes  issue  thereon  he 
waives  the  irregularity. 

Sherdin  v.  Smith,  2  Hill,  538,  446 

On  plea  of  tender,  question  of  payment  into  court 

cannot  be  litigated  at  the  trial ;  but   is  dealt  with 

like  other  matters  of  practice.    Idem.  446 

In  trover  for  a  bond  or  other  written  contract  the 
plaintiff  need  not  give  date  nor  recite  any  portion 
of  it  in  his  declaration,  but  he  must  allege  enough 
to  show  who  are  the  parties  to  the  instrument. 

Pierson  v.  Towwend,  2  Hill,  550,  45O 

No  special  pleas  are  allowable  in  trover  except 
those  which  admit  that  plaintiff  once  had  a  good 
cause  of  action ;  as  a  release,  accord,  and  satisfac- 
tion former  recovery,  bankrupt  discharge  and  the 
like. 

Briggs  v.  Brown,  3  Hill,  87,  524 

POWERS. 

See  TRUSTS  AND  TRUSTEES. 

A  power  to  sell  and  convey  land  and  invest  pro- 
ceeds, requires  of  the  donee  that  he  shall  sell  for 
cash  or  its  equivalent  which  can  be  invested,  and 
under  such  power  the  donee  has  no  power  to  mort- 
gage, and  mortgage  given  by  him  is  void. 

Bloomer  v.  Waldron,  3  Hill.  361.  617 

A  man  may,  by  a  single  instrument,  be  invested 
with  a  power  coupled  with  an  interest  as  to  one 
estate,  and  a  naked  power  as  to  another  estate  in 
same  land. 

Bloomer  v.  Waldron,  3  Hill.  361,  617 

Where  will  gives  life  estate  for  support  of  devisee 
for  life  and  devisees  in  remainder  with  power  to  sell 
and  convey  and  invest  the  proceeds;  held,  that 
donee  could  not  mortgage  the  lands  under  such 
power.  Idem.  617 

Will  giving  power  to  sell  lands  with  direction  that 
moneys  arising  from  sale  should  be  invested,  etc., 
for  purposes  of  will,  gives  a  power  to  sell  only  for 
cash. 

Waldron  v.  McComb,  1  Hill,  111,  7O 

A  naked  power  to  sell  must  be  pursued  in  respect 
to  its  purposes  or  object  and  the  forms  prescribed 
in  it,  and  accordingly  a  deed  under  it  exhibiting  a 
defect  in  either  particular  is  void,  both  at  law  and 
in  equity.  Idem.  7O 

Where  statute  declared  trustees  of  a  gospel  lot  to 
be  a  body  corporate  and  provided  that  said  trustees 
should  have  authority  to  sell  the  lot,  etc.:  held,  deed 
executed  by  trustees  as  such,  and  not  in  name  of 
corporation  was  a  valid  execution  of  the  power. 

De  Zeng  v.  Beekman,  2  Hill,  489.  43O 

After  devise  of  life  estate  in  realty,  testator  em- 
powered his  executors,  whenever  they  should  think 
it  expedient,  to  sell  and  dispose  of  any  or  all  of  such 
real  property  for  most  moneys  that  could  be  ob- 
tained for  it ;  held,  where  executors  sold  and  took 
back  mortgage  for  part  of  purchase  price  and  one  of 
them  without  assent  of  other,  assigned  it  to  B  and 
misapplied  proceeds,  B,  having  acted  in  good  faith, 
acquired  good  title. 

Bogert  v.  Hertell,  4  Hill,  492,  892 

Sealed  instrument,  when  executed  by  one  acting 
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as  attorney,  must  be  executed  in  name  of  principal, 
and  purport  to  be  sealed  with  his  seal. 

Townsend  v.  Hubbard,  4  Hill,  351,  845 

Where  concluding  clause  was,  "In  witness  where- 
of said  B  as  attorney  of  parties  of  first  part  and  said 
parties  of  second  part  have  hereunto  set  their  hands 
and  seals,  etc.;  "  held,  insufficient  to  bind  B's  prin- 
cipal. Mem.  . 845 

In  general,  a  power  of  attorney  to  confess  judg- 
ment becomes  inoperative  after  a  single  exercise  of 
it,  and  will  not  authorize  the  entry  of  a  second judg- 

11  'Manuf.  &  Mech.  Bk.  v.  Cnwden,  3  Hill,  461,  650 

A  letter  of  attorney  authorizing  one  to  issue  notes 
in  name  of  principal  will  be  construed  as  extending 
only  to  notes  issued  in  the  business  of  the  principal 
or  for  his  benefit ;  where  the  intent  is  that  attorney 
may  issue  notes  for  his  own  or  others'  benefit  it 
must  so  expressly  appear  in  the  power. 

North  Rev.  Bk.  v.  Aymar,  3  Hill,  262,  684 

Party  dealing  with  attorney  must  draw  the  extent 
of  his  authority.  Idem.  584 

Declaration  of  one  acting  as  attorney,  made  in 
course  of  dealings  with  others,  are  a  part  of  the  res 
gestce,  and  bind  his  principal  equally  with  the  acts 
to  which  they  relate.  Idem.  584 

A  power  of  attorney  to  sell  for  a  specified  sum 
does  not  authorize  a  sale  for  approved  notes,  but 
only  for  ready  money,  unless  there  be  something  in 
the  power  itself  or  in  the  usage  of  trade  varying  the 
construction. 

Ives  v.  Davenport,  3  Hill,  373,  621 

Neither  does  such  power  give  authority  to  make 
executory  contract  of  sale,  with  condition  that  it 
might  be  abandoned  on  forfeiting  the  advance 
money  paid.  Idem. 

PRACTICE. 

In  action  against  maker  and  indorser  of  promis- 
sory note,  after  severance  and  judgment  against  one 
defendant,  his  name  should  no  longer  be  used  either 
in  pleading  or  proceedings  against  other  defendant. 
Anon.,  4  Hill,  19,  ?3° 

Where  issue  to  the  country  is  joined  upon  assign- 
ment of  error  in  fact  and  verdict  is  found  for  plaint- 
iff in  error,  he  cannot  enter  an  order  and  perfect 
judgment  of  reversal  as  matter  of  course,  but  must 
make  special  application  to  court. 

Gosling  v.  Acker.  2  Hill,  391,  395 

Same  practice  must  be  pursued  where  issue  in  law 
upon  assignment  of  error  in  fact  is  determined  in 
favor  of  plaintiff  in  error.  Idem. 

PRINCIPAL  AND  AGENT. 

A  direction  by  agent  to  another  to  do  a  particular 
act  (e.ff.  to  sign  a  name  to  an  accommodation  accept- 
ance) is  not  a  delegation  of  a  discretionary  power. 
Com.  Bk.  v.  Norton,  1  Hill,  501,  2O5 

It  is  not  necessary  to  constitute  a  general  agent 
that  he  should  have  before  done  an  act  the  same  in 
species  with  that  in  question ;  but  only  acts  of  the 
same  general  character  and  effect.  Idem. 

General  power  to  draw  drafts,  make  notes  or  in- 
dorsements by  one  intrusted  with  sole  charge  of 
business,  is  sufficient  from  which  to  draw  inference 
of  power  to  make  accommodation  acceptance. 

Idem.  2(>5 

Where  agent  appropriates  principals  money  to 
payment  of  debt  of  third  person  without  authority 
and  with  knowledge  of  such  person,  action  for  mon- 
ey had  and  received  lies  against  the  latter  by  prm- 

C  Pa  'Amidon  v.  Wheeler,  3  Hill,  137,  642 

A  principal,  whether  foreign  or  domestic,  may  sue 
in  his  own  name  to  enforce  rights  acquired  by  his 
agent  in  a  course  of  dealing  for  the  former ;  and 
this  though  the  agent  dealt  without  disclosing  his 

aClTaintor  v.  Prendergast,  3  Hill,  72,  518 

State  law  authorized  agents  to  issue  bonds  and 
stocks  for  money  borrowed  and  declared  that  they 
should  not  be  sold  for  less  than  par  value ;  held,  that 
the  Legislature  could  alone  waive  such  condition, 
and  that  agreement  made  by  agent  that  interest 
should  commence  to  run  previous  to  advance  of 
money,  though  ratified  by  Governor,  rendered  con- 
tract of  sale  nugatory.  Also  held  such  agents  could 
not  sell  on  credit. 

Delafleldv.  Illinois,  2  Hill.  159, 

PRINCIPAL  AND  SURETY. 

Judgment  against  principal  and  surety  is  at  law 
extinguished  by  payment  by  surety,  and  he  is  not 

HILL  1,  2,  3,  4. 


entitled  to  issue  execution  on  judgment  against 
principal  in  his  favor. 

Ontario  Bk.  v.  Walker,  1  Hill,  652,  257 

A  mere  surety  for  a  debt  will  not  be  bound  by  a 
decree  or  judgment  in  a  suit  between  his  principal 
and  the  creditor,  even  though  suit  was  conducted 
on  part  of  principal  exclusively  by  the  surety  or  his 
agent. 

Jackson  v.  Griswold,  4  Hill,  522,  902 

But  if  decree  or  judgment  be  pronounced  against 
validity  of  debt,  it  will  discharge  surety  and  is  ad- 
missible as  evidence  in  his  favor.  Idem.  902 

Neglect  of  creditor  to  prosecute  his  debt  after  be- 
ing notified  to  do  so  by  surety,  will  not  discharge 
surety  if  principal  was  insolvent  at  the  time  ;  cotitra 
,f  principal  is  solvent  and  subsequently  becomes  in- 
solvent. 

Herrick  v.  Borst,  4  Hill,  650,  946. 

Surety,  however,  to  be  availed  of  this  rule  must 
bring  his  case  strictly  within  it ;  probable  solvency 
will  not  do.  Idem.  945 

Where  officers  of  company  signed  a  note  as  such 

together   with  several  others  in  their  individual 

names :  held,  that  the  latter  were  liable  as  sureties 

and  might  be  treated  by  the  holder  as  joint  and  sev- 

ral  makers  with  the  company. 

Parks  v.  Brinkerhoff.  2  Hill,  663,  48» 

PRIVILEGED  COMMUNICATIONS. 

See,  ATTORNEY  AND  CLIENT. 

PROCESS. 

Term  "process"  as  used  in  2  K.  S.,  444,  sec.  25,  in- 
cludes a  rule  or  order  of  commitment. 

People  v.  Nevins,  1  Hill.  154,  85 

Legal  signification  of  the  term  discussed. 

Idem.  85 

Where  school  trustee's  warrant  for  collection  of 
tax,  is  invalid  for  want  of  a  seal,  a  renewal  under 
seal  will  render  it  valid  as  to  subsequent  proceed- 
ings, for  such  renewal  constitutes  a  new  process. 
Smith  v.  Randall,  3  Hill,  495,  662 

PROHIBITION  WRIT  OF. 

Prohibition  will  not  lie  to  corporation  to  stay 
them  in  the  execution  of  a  naked  statute  power, 
ministerial  in  its  nature. 

In  re  Mt.  Morris  So.,  2  Hill,  14,  269 

The  office  of  a  writ  of  prohibition  is  to  prevent 
courts  from  going  beyond  their  jurisdiction  in  the 
exercise  of  judicial  power,  and  does  not  lie  to  an  in- 
ferior court  to  restrain  the  issuing  of  an  execution  ; 
for  this  is  a  ministerial,  not  a  judicial  Act. 

Ex  parte  Braudlacht,  2  Hill,  367,  388 

Writ  of  prohibition  does  not  lie  to  a  ministerial 
officer.to  stay  process  in  his  hands :  but  only  to  court 
in  which  some  legal  proceeding  is  pending,  and  to 
the  party  prosecuting  the  proceeding. 

People  v.  Suprs.  of  Queens,  I  Hill,  195,  10O 

Neither  writ  of  prohibition  nor  mandamus  will  lie 
to  bring  under  review  the  proceedings  of  an  in- 
ferior court,  on  the  ground  of  their  being  erroneous 

re  Ex  parte  Gordon,  2  Hill,  363,  386 

Where  in  body  of  instrument  principal  and  sure- 
ties were  named  as  parties,  and  only  the  latter 
signed  and  there  was  nothing  in  the  nature  of  it  to 
prevent  its  operating  without  signatures  of  prin- 
cipal :  held,  prima  facie  complete. 

Parker  v.  Bradley,  2  Hill.  584,  461 


QUESTIONS  OF  LAW  AND  FACT. 

Where  there  is  no  dispute  as  to  facts,  the  question 
whether  due  diligence  was  used  to  ascertain  indor- 
ser's  residence  for  purpose  of  giving  notice  of  pro- 


o/  Salina,  3  Hill.  .520,  67O 

The  intention  of  an  act  must  be  judged  by  it 
necessary  consequences;  where  these  are  directly 
pernicious,  the  intent  to  work  mischief  becomes  a 
conclusion  of  law. 

Saffard  v.  Wyckoff,  1  Hill,  11,  36 

But  see  S.  C.,  in  error,  4  Hill.  442, 
Whether  a  written  notice  of  dishonor  is  or  is  not 
sufficient  in  itself  must  be  determined  by  the  court 
as  matter  of  law. 

jRanmmt  v.  Mack,  2  Hill,  587,  46S 

The  question  whether  loss  of  vessel  arose  either 
from  ignorance  or  ordinary  negligence  is  well 
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mitted  under  charge  using  the   words  "want  of 
ordinary  prudence  In  navigation  of  vessel,    etc. 

Ketler  r.  Fi'mmm'*  In*.  ('<•..  :i  Hill,  250,        579 

Whore  evidence  of  usage  is  given  to  control  the 

construction  of  a  written  instrument  jury  is  to  say 

whether  it  is  so  universal  as  to  raise  a  presumption 

that  parties  contracted  in  reference  to  it. 

Qooduear  r.  Ogden,  4  Hill,  104,  •  -•» 

Daicson  v.  Kittle,  4  Hill,  107,  761 

QUO  WARRANTO. 

Relator  was  appointed  by  Governor  and  Senate  to 
office  in  place  of  defendant  holding  under  previous 
similar  appointment;  held  on  TWO  warranto  to  try 
defendant's  title  to  such  office,  replication  by  rela- 
tor  not  showing  specially  a  removal  by  Senate  or 
recommendation  of  Governor,  bad  on  demurrer. 
People  v.  Carrique,  2  Hill,  93,  296 


RAILROADS. 

Where  objection  is  made  to  jurors  drawn  to  ap- 
praise damages  to  owner  of  land  taken  for  a  rail- 
road, the  facts  upon  which  objection  rests  must  be 
proved  or  proof  offered. 

People  v.  First  Judge  of  Colorado,  2  Hill, 
398,  397 

It  is  no  objection  to  a  juror  that  he  has  previous- 
ly been  an  appraiser  on  another  road  or  that  he 
owns  stock  in  another  road.  Idem.  397 

Under  a  general  order  by  judge  that  drawing 
would  be  continued  from  day  to  day  until  a  full 
jury  should  be  obtained,  held  that  appointment  on 
adjourned  day  of  two  jurors  to  fill  the  place  of 
others  not  able  to  serve,  was  regular.  Idem.  397 

The  Legislature  have  no  power  to  authorize  the 
construction  of  a  railroad  across  a  highway,  with- 
out providing  compensation  for  owner  of  land  over 
which  it  passes. 

Prezbyn.  Soc.  v.  Auburn  <&R.  R.  R.  Co., 
3  Hill,  567,  686 

The  laying  out  of  highway  gives  to  public  a  mere 
right  of  passage,  but  does  not  devest  title  of  owner 
to  land  over  which  it  passes.  Idem.  686 

Where  Legislature  gives  compensation  for  land 
taken  for  a  railroad  and  afterwards  grants  right  to 
cross  highway  where  necessary :  held  where  road 
was  built  across  highway  without  first  providing 
for  compensation  that  company  was  liable  to  owner 
in  trespass.  Idem.  686 

Railroads  are  not  taxed  upon  their  capital  but 
upon  the  value  of  the  real  estate  in  the  several 
towns  through  which  the  road  passes. 

People  v.  Supra,  of  Niagara,  4  Hill,  20,       73O 

REAL  PROPERTY. 

Every  statutory  authority  in  derogation  of  com- 
mon law  to  devest  title  of  one  and  transfer  it  to  an- 
other must  be  strictly  pursued  or  title  will  not  pass, 
and  due  execution  must  be  proved. 

Sharp  v.  Spetr,  4  Hill,  76,  749 

Sharp  v.  Johnson,  4  Hill,  92,  765 

Under  1  R.  S.,  722,  sec.  47,  the  beneficial  interest  of 

a  party  in  land,  is  not  to  be  deemed  a  legal  estate 

unless  he  be  entitled  both  to  "actual  possession" 

and  receipt  of  "rents  and  profits." 

Oermondv.  Jones.  2  Hill,  569,  466 

RECOGNIZANCE. 

Where  performance  of  condition  of  bond  of  re- 
cognizance has  been  rendered  impossible  by  act 
of  God,  or  the  law,  or  of  the  obligee,  the  defendant 
IB  excused. 

People  v.  Bartlett,  3  Hill,  570,  688 

RECORDING     OF     DEEDS     AND 
MORTGAGES. 

On  conveyance  to  two  or  more  Joint  tenants  as  ten- 
ants in  common,  notice  to  one  of  them  of  prior  un- 
recorded mortgage  will  not  affect  the  rest,  except  in 
the  case  of  a  trust  estate ;  contra  where  one  receives 
notice  as  agent  for  all. 

Snyder  v.  Sponable,  1  Hill,  567,  228 

A  purchase  and  record  of  deed  of  land  unaffected 
t>v  any  prior  deed,  will  inure  to  benefit  of  vendees 
claiming  under  such  purchaser,  however  remote  ; 
and  no  record  of  deed  subsequent  to  the  first  will 
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operate  per  te  to  deprive  such  vendees  of  their  rights 
as  Ixnifi  fide  purchasers. 

ll'K.l.i'r  i:  I'if.n;  ,  2  Hill,  850,  485 

Also  held  such  vendees  having  purchased  in  good 
faith  could  not  be  affected  by  sul»*e<|i)ent  rrr.mN 
though  original  purchase*  was  made  to  defraud 
creditors  and  with  a  knowledge  of  sale  of  premises 
on  execution  against  original  grantor.  Idem.  485 

REDEMPTION. 

Payment  made  in  foreign  coin  received  at  current 
value,  but  which  turned  out  to  be  legally  worth  a 
few  cents  less,  held  a  valid  payment. 

Ex  parte  Becker,  4  Hill.  613,  932 

An  unconditional  payment  to  sheriff  of  amount 
necessary  to  redeem  lands  makes  the  redemption 
complete  and  though  the  party  making  the  payment 
serve  an  injunction  restraining  sheriff  from  paying 
it  over ;  held,  nevertheless,  entitled  to  the  sheriff's 
deed. 

Ex  parte  Newell,  4  Hill,  589,  925 

After  judgments  were  entered  against  R.,  he  con- 
veyed to  P.  and  thereafter  lands  were  sold  thereun- 
der by  sheriff  to  W.  then  P.  conveyed  to  8.  against 
whom  and  R.,  M.  obtained  a  judgment ;  held,  M.  not 
entitled  to  redeem  from  W. 

Ex  parte  Wood,  4  Hill,  542,  91O 

Person  under  whose  execution  lands  were  sold 
cannot  redeem  either  from  purchaser  or  creditor, 
though  proceeds  of  sale  were  wholly  exhausted  by 
other  and  prior  executions  under  which  property 
was  sold  at  same  time. 

Ex  parte  Paddock,  4  Hill,  544,  91O 

To  entitle  creditor  to  redeem  from  purchaser  at 
execution  sale,  his  judgment  should  be  a  lien  on  the 
land  and  against  the  execution  debtor. 

Ex  parte  Wood,  4  Hill.  542.  91 0 

On  redeeming,  creditor  must  offer  the  former  re- 
deeming creditor  the  amount  paid  by  him  with  in- 
terest thereon ;  amount  of  orignal  bid  with  interest 
thereon  is  insufficient. 

Ex  parte  Ives,  I  Hill,  639,  253 

"Where  two  judgments  were  docketed  at  same  in- 
stant, the  one  first  complying  with  terms  for  re- 
deeming from  purchaser  will  be  entitled  to  sheriff's 
deed  unless  the  other  redeems  from  him,  regardless 
of  stipulations  under  which  the  judgments  were 
docketed.  Idem.  253 

Creditor  need  not  wait  till  expiration  of  year  from 
sale  before  furnishing  documentary  evidence  of  his 
right  to  redeem. 

People  i:  Ransom,  2  Hill,  51,  281 

On  the  same  day  that  junior  creditor  redeemed 
from  purchaser  by  re-imbursing  amount  of  bid.ete., 
a  senior  creditor,  who  had  previously  become  as- 
signee of  original  certificate  of  sale,  presented  to 
sheriff  the  proper  evidence  of  that  fact  and  of  his 
right  as  creditor ;  held,  entitled  to  sheriff's  deed 
without  paying  any  money. 

Ex  parte  Newell,  4  Hill,  608,  930 

Affidavit  of  redeeming  creditor  as  to  the  amount 
due  on  his  judgment,  though  made  five  days  before 
presenting  papers  to  sheriff,  is  sufficient. 

Idem.  93O 

The  acknowledgment  of  the  assignment  of  judg- 
ment certified  by  officer  authorized  to  take  acknowl  - 
edgments  of  deeds,  is  not  sufficient  verification  of 
it  for  purposes  of  redeeming.  Idem.  930 

Copy  of  assignment  verified  as  follows  held  suffi- 
cient: "This  deponent  is  assignee  and  owner,  accord- 
ing to  annexed  copy  of  transfer  thereof  by  A.  B. 
in  good  faith,  of  said  judgment."  Idem.  93O 

Right  to  redeem  within  a  year,  acquired  under 
Act  of  May  12, 1837,  expired  November.  1838,  under 
operation  of  Act  of  April  18, 1838,  though  acquired 
previous  to  such  Act. 

Butler  v.  Palmer,  1  Hill,  325.  145 

Where  mortgage  creditor  purchases  prior  judg- 
ment and  duly  furnishes  sheriff  the  requisite  evi- 
dence of  right  to  redeem,  under  Act  May  26, 1836, 
junior  creditor,  to  entitle  himself  to  deed,  must  nay 
not  only  the  sum  bid,  etc.,  but  the  mortgage  also. 
People  v.  Ransom,  2  Hill.  51,  281 

Clerk's  certificate  of  copy  of  mortgage,  required 
to  be  furnished  under  above  Act.  is  sufficient, 
though  it  be  neither  dated  nor  sealed.  Idem.  281 

REFERENCE. 

Action  of  trover  is  not  referable,  and  where  re- 
ferred by  rule  of  court,  on  stipulation  of  attorney 
report  of  referees  may  be  enforced  by  action  as  an 
award  of  arbitrators  and  where  parties  appeared 
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•without  objection  at  the  hearing,  they  cannot  claim 
that  attorneys  acted  without  authority. 

Diedrick  v.  Richley,  2  Hill.  271.  356 

Affidavit  on  which  to  move  for  reference  must  be 
made  by  the  party  or  sufficient  excuse  given  for  the 
omission. 

Wood  v.  Crowner,  4  Hill,  548,  911 

Where  referees  give  opinion  "as  matter  of  law" 

that  a  note  is  usurious,  it  will  be  implied  that  they 

have  not  passed  upon  the  question  as  one  of  intent, 

and  report  is,  therefore,  erroneous. 

Sizer  v.  Hitter,  1  Hill,  227,  111 

Party  intending  to  move  to  set  aside  report  of 
referees  must  serve  his  papers  therefor  within  four 
days  after  signing-  of  report ;  and  if  he  omit  to  do  so, 
court  will  not  relieve  him  unless  his  neglect  be  suf- 
ficiently excused. 

Anon.,  2  Hill.  382,  393 

Party  in  whose  favor  report  of  referees  is  made 
may  enter  judgment  thereon,  without  giving  notice 
to  opposite  party  of  signing  of  report. 

Idem.  393 

Referees  may  adjourn  for  a  reasonable  time  on 
their  own  motion  if  it  be  necessary,  but  cannot  ad- 
journ beyond  a  term  on  motion  of  one  party  with- 
out consent  of  the  other. 

Ex  parte  Butter,  3  Hill,  464,  651 

Not  entitled  to  $3  per  day  for  services  and  ex- 
penses in  settling  special  report,  but  only  the  statu- 
tory fee  for  drawing  and  engrossing  the  report. 
Chichester  v.  Mt.  Pleasant  Prison,  1  Hill, 
665,  261 

RELATION. 

Sheriff's  deed  takes  effect  from  the  time  it  might 
have  been  demanded. 

Klock  v.  Cronkhite,  1  Hill,  107,  69 

RELEASE. 

A  release  of  one  of  Joint  debtors  on  parol  agree- 
ment of  the  other  that  it  should  not  affect  bis  lia- 
bility, discharges  both  under  the  rule  that  sealed 
instruments  cannot  be  varied  by  contemporaneous 
written  contract  without  seal,  and  plaintiff  is  con- 
fined to  his  remedy  on  the  substituted  agreement. 
Branson  v.  Fitzhugh,  1  Hill,  185,  95 

The  rule  that  release  by  one  of  several  joint  cred- 
itors, discharges  debtor  as  to  all,  does  not  apply  to 
releases  by  partners  inter  se. 

Curtis  v.  Monteith,  1  Hill.  356.  156 

REPLEVIN. 

In  the  cepit  will  only  lie  where  trespass  might  have 
been  maintained. 

Barrett  v.  Warren,  3  Hill,  348,  613 

Summons  in  replevin  need  not  specify  the  prop- 
erty sought  to  be  recovered ;  and  if  it  do  so  that 
part  of  it  may  be  rejected  as  surplusage. 

Finehout  v.  Grain,  4  Hill,  537,  9O8 

Time  within  which  defendant  in  replevin  may  ex- 
cept to  plaintiff's  sureties,  is  to  be  computed  from 
return  day  of  writ,  and  not  from  day  on  which  the 
writ  is  actually  returned. 

Pardee  v.  Buell,  2  Hill.  357,  384 

A  replevin  bond  in  a  suit  by  an  infant  is  valid, 
though  executed  by  his  prochein  ami  as  one  of  the 
two  sureties  required  by  statute. 

Anon.,  2  Hill,  417,  4O4 

Replevin  in  the  cepit  may  be  maintained  for  a 
t9rtious  taking  of  goods  in  which  plaintiff  has 
either  general  or  special  property. 

Grosvenor  y.  Phillips,  2  Hill,  147,  314 

Avowry  alleging  taking  as  distress  for  rent  due 
from  stranger  and  alleging  property  in  him  is  suf- 
ficient upon  general  demurrer,  though  there  is  no 
formal  traverse  that  goods  belonged  to  plaintiff. 

Webber  v.  Shearman,  3  Hill,  547,  679 

Where  property  is  wrongfully  taken  under  exe- 
cution but  previous  to  replevin  brought,  therefor, 
valid  levy  is  made  under  another  execution ;  held, 
action  would  not  lie ;  but  contra,  had  action  been 
trespass  or  trover. 

Sharp  v,  WhittenhaU,  3  Hill,  576,  690 

The  proceeding  by  replevin  being  partly  in  rem, 
plaintiff  must  show  right  to  delivery  of  property  at 
time  of  issuing  writ.  Idem.  690 

Where  after  seizure  of  goods  by  way  of  distress 
for  rent,  papers  upon  which  it  was  made  are  lost, 
and  a  sale  takes  place  without  them,  purchaser  ac- 
quires good  title;  and  in  replevin  by  him,  he  may 
establish  the  authority  to  seize  and  sell  by  secondary 
evidence. 

Peck  v.  Gurnev,  2  Hill.  605,  469 
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In  replevin  for  taking  plaintiff 'shorses.proof  that 
plaintiff  bought  the  horses  and  a  short  time  after- 
wards they  were  found  in  defendant's  possession  is 
prima  facie  evidence,  if  not  answered,  to  support 
recovery. 

Morris  v.  Danielson,  3  Hill,  168,  558 

In  replevin  plaintiff  may  declare  at  any  time  aft- 
er general  notice  of  retainer  which  by  rule  of  court 
amounts  to  an  appearance,  and  he  need  not  wait 
until  return  day  of  writ. 

Francis  v.  Sitts,  2  Hill,  362,  386 

Where  in  replevin  claim  of  property  was  inter- 

gosed  on  Saturday ;  held,  that  the  next  day  being 
unday  it  might  be  excluded  in  computing  time  al- 
lowed for  trying  the  claim,  and  therefore  trial  on 
succeeding  Tuesday  was  regular. 

Anon.,  2  Hill,  375,  390 

Bond  in  replevin  with  only  one  surety  allowed  to 
be  amended  by  filing  a  new  one  with  two  sureties. 

Cutler  v.  Rathbone,  1  Hill,  204,  103 

Affidavit  of  property,  etc.,  in  replevin,  made  by 
third  person,  so  drawn  as  to  raise  the  inference  of 
its  having  been  made  upon  hearsay ;  held,  insuffi- 
cient, but  amendable  upon  terms.  Idem.  1O3 
Mistake  in  returning  writ  to  wrong  clerk's  office 
is  not  ground  for  setting  aside  the  proceedings. 

Idem.  103 

It  is  no  defense  to  action  against  sureties  in  re- 
plevin bond  that  they  were  excepted  to  and  failed 
to  justify.  The  doctrine  in  respect  to  special  bail  is 
not  applicable. 

Van  Duyne  v.  Cooper,  1  Hill,  657,  225 

RES  JUDICATA. 

See  FORMER  ADJUDICATION. 


SCIRE  FACIAS. 

In  sci.  fa.  by  assignee  it  need  not  appear  that  de- 
fendant had  notice  of  assignment. 

Murphy  v.  Cochran,  1  Hill,  339,  16O 

A  sci.  fa.  alleging  that  execution  yet  remains  to 
be  made  is  equivalent  to  allegation  that  judgment 
is  unsatisfied.  Idem.  15O 

If  sci.  fa.  do  not  set  forth  time  and  place  of  as- 
signment, defendant  may  demur.  Idem.  16O 

Recital  in  sci.  fa.  quc&re  executionem  non,  sued  out 
by  assignee  on  judgment  after  death  of  assignor. 
that  assignment  was  under  assignor's  hand  and  seal 
is  sufficient  allegation  of  consideration. 

Idem.  150 

A  sci.  fa.  to  revive  justice's  judgment  of  which  a 
transcript  has  been  filed  and  docketed  must  be 
brought  within  six  years  next  after  rendition  of 
judgment. 

Johnson  v.  BurreU,  2  Hill,  238,  344 

SEAL. 

Seal  of  religious  corporation  or  of  a  private  in- 
dividual impressed  directly  upon  a  paper  without 
the  use  of  wax  or  other  tenacious  substance  is  a 
nullity  ;  contra,  as  to  seals  of  public  officers  and  of 
courts. 

Farmers  &  M.  Bk.  v.  Haight,  3  Hill,  493,  661 
Our  statute  authorizing  seals  of  courts  and  offi- 
cers to  be  made  by  direct  impression  upon  paper, 
has  no  extraterritorial  force;  and  as  at  common 
law  a  seal  must  be  impressed  upon  wax,  wafer  or 
other  tenacious  substance,  a  notarial  protest  of 
another  State  not  so  sealed  must  be  proved  to  be 
valid  in  the  State  where  made. 

Bk.  of  Rochester  v.  Gray,  2  Hill,  227,  341 

SERVICE. 

Service  of  copy  affidavits  to  be  used  as  the  foun- 
dation of  a  special  motion  is  good  without  the  ad- 
dition of  a  jurat,if  facts  stated  are  intelligible  with- 
out it. 

Union  Furnace  Co.  v.  Shepherd,  2  Hill, 

413.  433 

Service  of  papers  through  postofflce  is  ineffectual 

unless  full  postage  is  prepaid.though  less  than  the 

true  amount  was  put  on  through  mistake  of  post- 

master as  to  its  weight. 

Anon.,  1  Hill,  217,  1O7 

Proof  of  service  of  papers  on  an  agent  or  clerk  of 

court  is  prima  /aci«  sufficient,  without  expressly 

showing  the  special    circumstances    constituting 


.  Houghtailing,  1  Hill,  635, 
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Affidavit  of  service  of  papers  on  deputy  of  one  ol 
clerks  of  Supreme  Court  In  clerk's  office  is  good 
without  adding  that  clerk  was  absent. 

Arum.,  4  Hill.  6»7.  927 

So  of  affidavit  stating  service  on  clerk  of  one  ol 
clerks  of  court  in  his  office.  Idem,  note.  927 

The  affidavit  of  service  of  summons  in  summary 
proceedings  to  remove  tenant  is  insufficient  where 
it  states  that  tenant  was  absent  and  copy  was  left 
with  A,  residing:  on  the  premises. 

Cameron  v.  McDonald,  1  Hill,  512,  2O9 

SET-OFF. 

A  recovered  judgment  against  C,  and  thereafter  A 
and  B  brought  action  against  C  which  was  referred 
and  judgment  entered  therein  in  C's  favor ;  but  be- 
fore signing  of  report  by  referee  C  assigned  his  de- 
mand to  D ;  held,  A  was  not  entitled  to  set  off  his 
judgment  as  no  such  right  existed  when  assignment 
was  made. 

Graves  v.  Woodbury,  4  Hill,  559,  915 

An  indorsee,  having  paid  the  whole  of  a  note  to 
subsequent  indorsee  on  judgment  in  action  against 
makers  and  indorsers,  cannot  set  off  any  part  of 
such  note  against  a  claim  by  one  of  joint  payees  and 
indorsers,  although  the  other  payee  was  also  a  mak- 
er of  the  note. 

Plets  v.  Johnson,  3  Hill.  112,  533 

Amount  of  note  paid  by  accommodation  indorser 
after  death  of  maker  is  not  the  subject  of  a  set-off 
within  2  R.  S.,  279.  sec.  37,  2d  ed. 

Mercein  v.  Smith.  2  Hill,  210,  335 

And  though  paid  after  or  before  death  of  maker 
cannot  be  set  off  in  action  by  administrator  for 
cause  arising  after  death  of  maker.  Idem.  335 

Party  to  Have  right  of  setting  off  one  judgment 
against  another,  on  motion,  must  be  absolute  own- 
er of  former  in  his  own  right. 

Mason  v.  Knowlson,  I  Hill,  218,  1O7 

Set-off  of  debt  due  from  assignor,  will  not  be  al- 
lowed as  against  his  assignee,  unless  defendant  ac- 
quired it  bona  flde  before  notice  of  assignment. 

Idem.  107 

Under  circumstances  in  this  case  inference  of  the 
party  not  being  the  real  holder  of  the  judgment 
was  too  strong  to  allow  it  as  a  set-off.  Idem.  1O7 

SHERIFF  AND  CONSTABLE. 

Bond  of  deputy  saving  sheriff  harmless  from  his 
acts  and  reserving  to  sheriff  half  of  the  fees  of  of- 
fice is  not  void  under  the  statute.  Otherwise  with 
bond  to  pay  sheriff  a  gross  sum  which  is  not  to  come 
out  of  the  profits  of  the  office. 

Mott  V.  RobtiiH*.  1  Hill,  21.  39 

Sheriff  not  entitled  to  a  per  diem  compensation 
for  attending  either  the  Circuit,  Oyer  and  Terminer 
or  C.  P.  or  General  Sessions,  in  his  county. 

Ex  parte  Minier,  2  Hill,  411,  4O2 

In  action  against  sheriff  for  unauthorized  seizure, 
he  may  show  in  mitigation  of  damages  that  prop- 
erty was  subsequently  taken  from  his  custody  and 
lawfully  sold  on  distress  warrant  issued  by  a  third 
person. 

Sherry  v.  Schuyler,  2  Hill,  204,  333 

Sheriff's  return  indorsed  on  cap.  ad  reap.,  "non 
est,  C.  P.,  sheriff,  etc.,"  is  good,  though  there  be 
more  than  one  defendant.  • 

Patterson  v.  Parker.  2  Hill.  598,  467 

Condition  of  sheriff's  bond  does  not  extend  be- 
yond non-feasance  or  misfeasance  in  respect  to  acts 
which  he  is  required  to  perform  officially. 

Ex  parte  Reed,  4  Hill.  572,  919 

In  prosecution  of  such  bond  a  default  or  miscon- 
duct in  the  office  must  be  shown  affirmatively. 

Idem.  919 

Sale  by  officer  of  entire  property  in  goods  owned 
by  two  jointly,  on  ft.  fa.  against  one  of  them,  is  an 
abuse  of  his  legal  authority  which  renders  him  lia- 
ble as  a  trespasser  ab  initio. 

Waddell  v.  Cook,  2  Hill,  47,  28O 

Sheriff  who  neglects  to  levy  and  return  execution 
is,  prima  facie,  liable  for  whole  amount  due  on  it 
where  it  appears  defendants  were  able  to  satisfy  it, 
and  it  is  no  answer  that  defendants  are  still  able  to 
pay  it. 

Bk.  of  Rome  v.  Curtiss,  1  Hill,  275,  127 

Inability  to  collect  by  proper  diligence,  or  that 
plaintiff  was  cause  of  defendant's  default,  is  admis- 
sible in  mitigation.    Idem.  127 
A  constable  taking  fees  beyond  amount  allowed 
by  law  is  indictable  as  for  a  misdemeanor. 

Parker  v.  Newland,  1  Hill.  87,  62 

Money  given  to  constable  by  defendant  taking 
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out  criminal  process,  to  enable  him  to  Issue  it,  will 
be  considered  as  money  lent,  especially  where  con- 
stable has  been  paid  fees  by  countv.  Idem.  62 

Sheriff  is  not  liable  for  neglect  to  return  cx«  u- 
tion  on  return  day,  where  attorney  who  issued  it 
mated  extension  by  letter  mailed  prior  thereto, 
but  not  received  until  after  the  neglect. 

Cornitm  r.  Sinithland.  3  Hill,  588,  681 

Sheriff  neglected  to  return  ft.  fa.  on  return  dav, 
and  thereafter  received  a  letter  mailed  prior  tin  n - 
to  proposing  arrangement  with  defendant,  which 
proposition  was  not  complied  with;  held,  sheriff 
liable  for  neglect  to  return  ft.  fl.  Idem.  681 

SHIPS  AND  SHIPPING. 

Mortgagee  of  ship  who  has  taken  possession  and 
caused  it  to  be  registered  in  his  own  name  will,  in 
general,  be  liable  for  supplies  and  repairs,  though 
he  was  unknown  as  such  to  the  creditor  when  the 
demand  arose. 

Mttn  v.  Spinola,  4  Hill,  177,  785 

SLANDER  AND  LIBEL. 

See  PLEADING. 

Action  lies  between  citizens  of  this  State  for  slan- 
derous words  spoken  in  Canada,  and  parties  will  be 
presumed  citizens  of  this  State  until  the  contrary 
appears. 

lAster  v.  Wright,  2  Hill,  320.  373 

In  order  to  maintain  action  of  slander  for  words 
not  actionable  per  se  plaintiff  must  both  allege  and 
prove  that,  by  reason  of  the  words,  he  has  sustained 
some  damage  of  pecuniary  nature ;  loss  of  gratu- 
itous gif ta  of  fuel,  clothing  and  provisions  may  be 
shown. 

Beach  v.  Ranney,  2  Hill,  809,  369 

In  prosecution  for  libel  what  evidence  may  be 
given  with  a  view  to  question  of  motive.  See. 

Barthelemy  v.  People,  2  Hill,  248.  348 

In  slander  for  words  spoken  in  third  person,  dec- 
laration containing  colloquium,  but  omitting  direct 
averment  that  words  were  spoken  of  and  concern- 
ing plaintiff,  is  good  after  verdict,  where  from 
whole  count  such  fact  appears  with  reasonable  cer- 
tainty. 

Nestle  v.  Van  Slyck,  2  Hill,  282,  359 

One  count  in  declaration  may  be  aided  by  refer- 
ence to  matter  of  inducement  in  preceding  count. 
Idem.  359 

Verdict— how  far  cures  uncertainty  in  pleading. 
See  Idem.  359 

In  slander  defendant  cannot  show  existence  of 
former  conversations  between  him  and  plaintiff  in 
mitigation  of  damages. 

Li»ter  v.  Wright,  2  Hill,  320.  373 

Truth,  unaccompanied  by  good  motives  for  mak- 
ing the  publication,  is  no  defense  to  prosecution  for 
libel. 

Barthelemy  v.  People,  2  Hill.  248,  348 

Conspiracy  to  publish  the  truth,  if  parties  act 
from  good  motives  and  Justifiable  ends,  is  not  crim- 
inal. Idem.  348 

In  slander,  charge  of  stealing  a  special  thing  can- 
not be  introduced  in  evidence  under  charge  of  theft 
generally. 

Wfiliams  v.  Cooper,  1  Hill,  637,  252 

An  action  lies  for  republishing  a  libelous  article 
from  another  journal,  though  it  is  quoted  as  au- 
thority, without  showing  express  malice ;  it  is  no 
justification  that  the  republishing  editor  expresses 
his  disbelief  of  some  of  the  allegations  contained  in 
the  charge. 

Hotchkiss  v.  Oliphant,  2  Hill,  510,  436 

A  subsequent  publication  containing  no  retrac- 
tion or  disavowal  of  former  charges,  but  only  an 
attempt  to  construe  it  in  a  different  sense  from  that 
fairly  imputable  to  it,  is  inadmissible  in  mitigation. 
Idem.  436 

An  article  published  in  another  newspaper  with 
which  plaintiff  was  not  connected,  though  contain- 
ing answer  to  the  charges,  is  inadmissible. 

Idem.  436 

Charges  purporting  to  be  conclusions  from  in- 
stances of  bad  conduct  previously  narrated  in  the 
publication  cannot  be  justified  by  proof  of  other  in- 
stances not  specified  by  thfe  writer. 

Barthelemy  v.  People,  2  Hill.  248,  348 

The  charge,  in  reference  to  a  judicial  proceeding, 
that  plaintiff,  one  of  witnesses,  "has  sworn  false  to 
ny  injury  six  or  seven  hundred  dollars,"  amounts 
'x>  a  charge  of  perjury,  and  is  actionable  per  se. 

Jacobs  v.  Filler,  3  Hill.  572,  688 

The  materiality  of  the  testimony  in  such  case  need 
not  be  proved,  nor  that  words  referred  to  any  suit 
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in  particular:  onus  is  on  defendant  to  prove  words 
did  not  amount  to  charge  of  perjury.  Idem.  688 
Words  charging1  an  indictable  offense  involving 
moral  turpitude  are  actionable  per  se,  though  of- 
fense be  a  mere  misdemeanor  unknown  at  common 

Young  v.  Miller,  3  Hill,  21,  5O1 

The  charge,  "  You  have  removed  my  landmark, 
and  cursed  is  he  that  removeth  his  neighbor's  land- 
mark," is  actionable  without  alleging  special  dam- 
ages. Idem.  5O1 
A  publication  in  the  interrogatory  form,  thus: 
"  Is  M.  H.,  the  gentleman  who  wrote,  etc.,  the  indi- 
vidual who  broke  jail  while  confined  on  a  charge  of 
forgery?"  held  libelous,  as  imputing  the  crime  of 
forgery  and  breaking  jail. 

Hotchktes  v.  Oliphant,  2  Hill,  510,  436 

The  term  "swindling"  does  not  necessarily  im- 
port a  crime  known  to  our  law,  and  hence  words 
charging  one  with  being  a  swindler  are  not  action- 
able per  8e.  ,- 

Chase  v.  Whitlock,  3  Hill,  139.  548 

STATUTES. 

Where  statute  gives  a  new  remedy,  without  any 
negative  expressed  or  implied,  the  party  may  elect 
between  the  old  and  new  remedy;  contra  where 
statute  creates  a  new  right,  and  provides  a  remedy 
for  its  violation. 

Stafford  v.  Ingersoll,  3  Hill,  38,  507 

The  repeal  of  a  repealing  Act  revives  the  original 
Act,  but  does  not  revive  proceedings  had  thereunder 
prior  to  the  repealing  Act. 

Gale  v.  Mead,  4  Hill,  109,  762 

The  statute  relative  to  attachments  against  ab- 
sconding, etc.,  debtors  is  in  derogation  of  the  com- 
mon law,  and  should  not  be  enlarged  by  construc- 
tion. 

In  re  Denny  and  The  Man.  Co.,  2  Hill,  230,  338 

The  word  "  may,"  when  used  in  statute  conferring 
powers  on  public  bodies  or  officers  to  do  acts  which 
concern  the  public  interest,  is  frequently  construed 
as  synonymous  with  "  shall "  or  "  must." 

Mayor,  etc.,  of  N.  Y.  v.  Furze,  3  Hill,  612,    702 

So  held  in  case  of  power  conferred  on  officers  of 
corporation  of  N.  Y.  to  construct  and  repair  sewers, 
etc.  Idem.  7O2 

Every  statutory  authority  in  derogation  of  com- 
mon law  to  devest  title  of  one  and  transfer  it  to  an- 
other must  be  strictly  pursued  or  title  will  not  pass, 
and  due  execution  must  be  proved. 

Sharp  v.  Speir,  4  Hill,  76,  749 

Sharp  v.  Johnson,  4  Hill,  92,  755 

A  mere  change  of  phraseology  in  revision  of  stat- 
ute will  not  alter  the  law  as  previously  declared 
unless  it  clearly  appears  that  such  was  the  intention 
of  the  Legislature. 

Theriat  c.  Hart,  2  Hill,  380,  392 

Inchoate  rights  derived  under  a  statute  are  lost  by 
its  repeal  unless  saved  by  express  words  in  repeal- 
ing Act ;  contra  as  to  civil  rights  which  have  be- 
come executed. 

Butler  v.  Palmer,  1  Hill,  324,  145 

Positive  enactments  are  not  to  be  construed  as  in- 
terfering with  previously  existing  contracts,  rights 
of  action  or  suits,  unless  the  intent  thus  to  inter- 
fere be  expressed  in  the  enactment.  Idem.  146 

STATUTE  OF  FRAUDS. 

Statute  of  Frauds  relating  to  promises  to  answer 
for  the  debt,  default  or  miscarriage  of  another,  ap- 
plies only  where  the  promisor  stands  in  the  relation 
of  surety  for  some  third  person  who  is  the  principal 
debtor. 

Jo/i) won  v.  Gilbert,  4  Hill,  178,  786 

The  guaranty  on  transfer  of  note  for  moneys  paid 
by  plaintiff  at  defendant's  request  held  valid,  though 
expressing  no  consideration.  Idem.  786 

A  negotiable  promissory  note  was  tranferred  by 
payee  before  due  with  indorsement  thereon,  signed 
by  him  and  another,  in  these  words :  "  We  guarantee 
the  payment  of  the  within  note;"  held,  that  in- 
dorsement, being  in  legal  effect  a  promissory  note, 
imported  a  consideration,  and  so  was  not  void  with- 
in Statute  of  Frauds. 

Manro  v.  Durham,  3  Hill,  384,  692 

A  parol  contract  to  convey  land  in  consideration 
of  a  specified  sum  to  be  paid  in  labor  is  void  under 
Statute  of  Frauds,  and  party  having  performed 
labor  may  treat  the  contract  as  a  nullity,  and  re- 
cover under  the  common  counts  a  sum  not  exceed- 
ing that  specified  in  the  agreement,  with  interest; 
value  of  the  land  is  inadmissible  as  measure  of  dam- 

HlLL  1,  2,  3,  4. 


ages,  though  contra  where  amount  is  not  specified 
in  agreement. 

King  v.  Broivn,  2  Hill,  485,  428 

The  signatures  of  sureties  to  an  instrument  so 
drawn  as  to  express  an  obligation  to  pay  on  the  part 
of  their  principal  alone  is  an  effectual  promise  in 
writing  by  the  sureties  within  the  statute 

Parks  v.  Brinkerhoff,  2  Hill,  663,  489 

Agreement  on  letting  mare  for  breeding  purposes 
to  A  that  A  was  to  have  the  colt  at  a  specified  sum 
at  time  of  weaning  it,  other  party  to  have  posses- 
sion of  both  animals  until  that  time,  held  void,  not 
being  reduced  to  writing. 

Lockwood  v.  Barnes.  3  Hill,  128,  538 

Memorandum  in  writing  containing  agreement  to 
purchase  and  sell  land,  where  containing  no  descrip- 
tion of  the  land  nor  anything  by  which  it  might  be 
identified,  held  void. 

Rollin  v.  Pickett,  2  Hill,  552,  451 

An  agreement  which,  by  its  terms,  is  not  to  be 
performed  within  a  year  from  time  it  is  made  is 
void  unless  reduced  to  writing;  contra  if  agree- 
ment may  be  performed  within  a  year,  though 
such  performance  is  highly  improbable. 

Lockwood  v.  Barnes,  3  Hill,  128,  538 

But  a  party  who  refuses  to  go  on  with  an  agree- 
ment void  by  the  Statute  of  Frauds,  after  having 
derived  benefit  by  part  performance,  must  pay  for 
what  he  has  received.  Idem.  538 

Agreement  to  deliver  horse  in  consideration  of 
parol  agreement  to  convey  land  is  void,  and  party 
having  parted  with  possession  of  horse  may  reclaim 
it;  but  action  for  its  value  will  not  lie  until  after  de- 
mand and  refusal. 

Spoor  v.  NeweU,  3  Hill,  307,  599 

SUNDAY. 

Attorney's  clerk  paid  a  weekly  salary  is  prohibit- 
ed by  Statute  to  Prevent  Working  on  Sunday  from 
recovering  extra  for  work  performed  on  that  dav 
Watts  v.  Van  Ness.  1  Hill,  76,  68 

SURROGATE'S  COURT. 

Petition  for  surrogate's  sale  to  pay  debts  must  be 
accompanied  by  an  account  or  inventory  of  debts 
and  assets.  Reference  to  inventory  previously  filed 
is  insufficient,  but  held,  where  petition  was  present- 
ed at  time  of  filing  general  inventory,  no  other  ac- 
count was  necessary. 

Bloom  v.  Burdick,  I  Hill,  130,  77 

Omission  of  surrogate  to  take  proper  bond  on  ap- 
pointing administrators  is  not  a  defect  of  jurisdic- 
tion rendering  their  and  his  proceedings  void. 

Idem.  77 

Though  surrogate,  by  the  presenting  of  petition 
and  account,  acquires  jurisdiction  of  the  subject- 
matter,  he  does  not  over  the  persons  to  be  affected, 
and  the  latter  is  essential  to  the  validity  of  the  sale. 
Idem.  77 

And  a  sale  is  void  as  to  infant  heirs  for  whom  no 
guardian  was  appointed.  Idem.  77 

Actual  application  of  personal  estate  to  payment 
of  debts  is  not  condition  precedent  to  petition  for 
sale  of  real  estate,  but  must  be  made  prior  to  the 
sale. 

Bloom  v.  Burdick,  1  Hill,  130,  77 

Party  seeking  to  make  out  title  under  surrogate's 
proceedings  must  show  affirmatively  that  surrogate 
had  jurisdiction.  Idem.  77 

A  statute  authority  by  which  one  may  be  deprived 
of  his  estate  must  be  strictly  pursued.  Idem.  77 

Where  proceedings  are  at  common  law,  and  in- 
fant appears  by  attorney  instead  of  guardian,  or 
after  service  of  process  suffers  a  default,  the  judg- 
ment will  be  erroneous  merely,  not  void. 

Idem.  77 


TAXES  AND  TAXATION. 

Associations  formed  under  general  Banking  Act 
are  corporations,  and  as  such  are  liable  to  taxation 
on  their  capital. 

People  v.  Assessors  of  Watertown,  1  Hill, 

616,  245 

People  v.  Suprs.  of  Niagara,  4  Hill,  20,          73O 
Railroads  are  not  taxed  upon  their  capital,  but 
upon  the  valuation  of  the  real  estate  in  the  several 
towns  through  which  the  road  passes.    Idem.    73O 
In  ascertaining  amount  to  be  inserted  in  assess- 
ment roll  on  which  to  tax  moneyed  or  stock  cor- 
porations, no  regard  should  be  had  to  accumulations 
or  losses  of  capital  stock,  but  only  to  the  amount  of 
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stock  paid  in  or  secured  to  be  paid  after  deducting 
expensesof  real  estate,  and  stock  expressly  exempt- 
ed by  statute.  Idem. 

Statute  exempting1  corporations  from  taxation 
which  do  not  receive  any  profit  or  income  does  not 
mean  any  net  profit*  or  income ;  i.  e.,  income  above 
expanses  and  losses,  but  any  income  whatever. 

Idem.  730 

TENANCY  IN  COMMON. 

Right  of  election  of  tenants  in  common  to  bring 
tort  or  assumpait  for  goods  held  In  common,  sold 
and  delivered  by  one  tenant,  see, 

Putnam  v.  Wise,  1  Hill,  240,  note,  113 

A  contract  to  let  on  shares  makes  the  parties  ten- 
ants in  common  of  the  crops,  though  contract  con- 
tain the  technical  phraseology  of  a  lease  reserving 
rent ;  contra  where  agreement  is  to  let  for  a  fixed 
amount.  Idem.  113 

Under  the  former,  a  sub- lessee  on  shares  of  lessee's 
share  becomes  tenant  in  common  with  the  others, 
and  on  sale  and  delivery  of  crop  by  either,  the  rest 
may  adopt  it  and  sue  for  price  in  names  of  all. 

Idem.  113 

Tenants  in  common  must  join  in  trover  for  prop- 
erty tortiously  taken.  Idem.  113 

A  sale  by  one  of  several  Joint  owners  for  common 
benefit  of  himself  and  the  rest,  if  subsequently  rati- 
fied by  the  latter  becomes  in  effect  an  original  sale 
by  all.  Idem.  113 

TENANCY  BY  CURTESY. 

The  interest  of  tenant  by  curtesy  is  a  legal  estate 
and  may  be  set  up  by  stranger  in  possession  in  bar 
of  recovery  by  heir. 

Adair  v.  Lott,  3  Hill,  182,  556 

And  court  will  not  presume  it  extinguished  where 
accrued  more  than  twenty  years  previous  and  no 
claim  was  ever  made  under  it.  Idem.  556 

The  husband  acquires  an  interest  as  tenant  by 
the  curtesy  in  a  remainder  in  fee  granted  to  his 
wife,  limited  upon  a  life  estate  if  such  estate  for  life 
is  a  mere  equitable  interest.  Idem.  556 

Actual  seisin  by  wife  during  coverture  to  entitle 
husband  to  take  as  tenant  by  the  curtesy,  is  only 
necessary  where  her  title  is  not  complete  until  entry, 
as  in  case  of  descent  or  devise.  Idem.  556 

TENANCY  FOR  LIFE. 

Since  Revised  Statutes,  no  form  of  conveyance 
will  work  a  forfeiture  of  estate  of  tenant  for  life. 
Grout  v.  Townsend,  2  Hill,  554,  451 

TORT. 

The  doctrine  that  by  a  tortious  taking  of  goods 
property  in  them  is  changed,  overruled. 

Barrett  v.  Warren,  3  Hill.348,  613 

One  whose  goods  have  been  tortiously  taken  may 
maintain  replevin  either  in  cepit  or  detinet  at  his 
election. 

Cummings  v.  Force,  3  Hill,  282,  501 

TOWNS. 

Provision  in  Act  for  building  bridge  that  when 
completed  it  should  be  a  public  bridge  and  under 
control  and  direction  of  supervisors  of  county,  im- 
poses the  burden  of  repairing  it  on  the  county,  and 
resolution  of  board  directing  levy  of  sum  for  that 
purpose  on  the  towns  in  which  it  was  situated  is  er- 
roneous. 

People  v.  Suprs.  of  Dutches*,  1  Hill.  50,  49 

Certificate  of  town  auditors  allowing  accounts, 
etc.,  regular  on  its  face,  is  conclusive  upon  the  su- 
pervisors who  must  act  under  it. 

People  v.  Suprs.  of  Queens,  1  Hill,  196,          1OO 

Certificate ;  sufficiency  of ;  what  a  sufficient  sign- 
ing ;  validity  in  other  respects,  see,  Idem.  1OO 

TRESPASS. 

Trespass  may  be  maintained  by  owner  of  church 
pew  against  one  disturbing  him  in  the  possession. 

Shawv.  Beveridge,  3  Hill,  26,  5O2 

What  would  be  a  breaking  of  outer  door  in  burg- 
lary will  be  equally  a  breaking  by  sheriff  who  enters 
to  make  a  levy. 

Curtis  v.  Hubbard,  I  Hill.  336.  149 

A  visitor  in  a  bouse  may  lawfully  resist  a  levy 

made  by  a  sheriff  by  breaking  the  outer  door  of  the 

house ;  lifting  an  ordinary  latch  is  a  breaking  of 

outer  door,  and  sheriff  has  no  right  to  enter  though 

occupant  is  absent.    Idem.  149 

S.  C.  aff'd  in  error,  4  Hill,  437,  874 
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Sheriff  may  break  outer  door  to  reach  a  guest  who 
has  entered  such  house  for  purpose  or  avoiding 
processi.  after  refusal  of  permission  to  enter. 

Idem.  MM 

Under  statute  in  relation  to  division  fences,  each 
of  adjoining  owners  must  provide  half,  and  where 
cattle  of  li,  rightfully  pasturing  on  A's  land,  escape 
intoC's  adjoining  close  through  default  of  C.  he 
has  no  remedy  for  the  trespass,  but  if  through  A's, 
fault,  C  may  maintain  trespass  either  against  A  or  II. 
Stafford  v.  Inaersutt,  3  Hill,  38,  SO7 

The  statute  providing  summary  remedy,  for  tres- 
pass does  not  take  away  the  common  law  round  v 
Idem.  507 

General  owner  of  personal  property  may  maintain 
trespass  though  actual  possession  is  in  another. 

Cary  v.  Hotatting,  1  Hill.  311.  14O 

Two  levies  were  made  on  same  property  by  differ- 
ent constables  for  different  creditors  under  void 
processes  regular  on  their  faces ;  held,  trespass  de 
bonis  will  not  lie  by  one  making  first  levy  against 
the  one  who  subsequently  levies  and  takes  posses- 
sion. 

Horton  v.  Hendershot,  1  Hill,  118,  73 

TRIAL. 

Where  a  charge  is  requested  in  favor  of  a  given 
proposition,  which  judge  cannot  legally  sanction 
without  connecting  other  matters  with  it,  he  may 
overrule  the  request  absolutely. 

Hanford  v.  Artcher,  1  Hill,  347,  153 

Where  the  question  at  issue  is  one  of  fraudulent 
intent,  a  witness  cannot  be  asked  the  question,  "  So 
far  as  you  are  concerned,  was  there  any  actual 
fraud  in  the  whole  transaction  ;"  as  it  calls  for  op- 
eration of  witness'  mind,  and  is  leading.  Idem.  163 

Judge  may  lawfully  refuse  to  modify  his  charge 
to  jury,  where  modification  requested  would  not 
vary  legal  effect  of  the  charge,  but  only  its  phrase- 
ology. Idem.  153 

Charge  of  judge  in  question  of  fraudulent  sale, 

see    Idem.  1 53 

S.  C.,  Rev'd,  S.  C.,  in  error,  4  Hill,  271,         818 

It  is  court's  duty  to  decide  whatever  objections 
counsel  may  raise  to  the  admission  of  testimony. 

Williams  v.  Eldridge,  1  Hill,  249,  118 

The  remedy  for  an  erroneous  charge  may  be  by 
motion  in  court  below  for  new  trial. 

Labron  v.  Woram,  1  Hill,  91,  63 

Party  opening  cause  at  circuit  must  exhaust  all 
testimony  in  support  of  his  side  of  the  issue  before 
opposite  pajty  is  heard,  and  cannot  introduce  evi- 
dence afterwards,  save  in  reply ;  a  departure  from 
this  rule  is  discretionary  with  judge  and  cannot  be 
claimed  as  matter  of  right. 

Ford  v.  Niles,  I  Hill,  300,  136 

In  matters  of  defense  in  assumpsit  which  do  not 
come  in  by  way  of  rebutting  plaintiff's  evidence 
merely  (e.  g.  payment,  release,  accord  and  satisfac- 
tion, etc.),  defendant  has  the  onus. 

HoUisterv.  Bender,  1  Hill,  150.  84 

Where  witness  is  called  to  prove  an  admission  of 
an  account,  it  may  be  placed  in  his  hands,  before 
asking  him  the  proper  questions. 

Williams  v.  Eldridge,  I  Hill,  249,  118 

Leading  interrogatory  in  deposition,  when  object- 
ed to  on  that  ground  at  trial,  mu#t  be  excluded  by 
the  court :  contra  as  to  leading  questions  at  trial, 
which  latter  are  in  court's  discretion.  Idem.  118 

Court  will  take  judicial  cognizance  of  commis- 
sions'signature.  Idem.  118 

Where  witness  duly  subpoenaed  neglects  to  attend 
or  leaves  court  after  trial  has  commenced,  it  is  in 
discretion  of  judge  whether  he  will  suspend  trial 
until  he  can  be  brought  in.  and  hjs  discretion  can- 
not be  reviewed  on  bill  of  exceptions. 

Rapelye  v.  Prince,  4  Hill,  119,  76fr 

A  party  whose  admissions  are  resorted  to  as  evi- 
dence against  him,  may  insist  that  they  be  taken  to- 
gether and  the  rejection  by  justice  of  that  which 
goes  to  discharge  him.  where  there  is  nothing  sus- 
picious or  improbable  in  regard  thereto,  is  errone- 
ous and  ground  for  reversal. 

Kelsey  v.  Bush,  2  Hill,  440,  413 

Where  prior  to  commencing  work,  plaintiff  was 
to  make  an  advance  of  money  if  called  for,  held,  in 
action  for  breach  of  agreement  to  furnish  work, 
where  defense  was  a  failure  of  plaintiff  to  make  ad- 
vance, that  onus  of  proving  call  had  been  made  was 
on  defendant,  and  new  trial  granted  for  erroneous 
charge  of  judge. 

Hollister  v.  Bender,  1  Hill.  150.  84 

After  plaintiff  has  rested  his  cause,  it  is  in  discre- 
tion of  court  whether  he  shall  be  allowed  to  give 
further  evidence  save  in  reply. 

Shepard  v.  Potter,  4  Hill,  202,  794 
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Where  court  on  its  own  motion,  after  plaintiff  had 
rested,  examined  one  of  his  witnesses  and  drew  out 
a  new  fact  tending  against  him :  held,  error  would 
lie  for  refusal  to  allow  testimony  in  reply  on  plaint- 
iff's part.  Idem.  794 

TROVER. 

Where  logs  are  delivered  under  contract,  to  saw 
on  shares,  the  contract  is  entire  and  bailee  acquires 
no  property  until  full  performance.and  where  he  on 
part  performance  converts  both  boards  and  logs 
to  his  own  use,  trover  lies  by  bailor  for  the  whole, 
and  bailee  is  not  entitled  to  deduction  for  the  amount 
sawed, 

Pierce  v.  Schenk,  3  Hill,  28.  5O3 

To  maintain  trover  against  two  joint  bailees,  a  de- 
mand of  and  refusal  by  one  is  not  sufficient ;  a  con- 
version by  both  must  be  shown ;  contra  in  case  of 
partners. 

Mitchell  v.  Williams,  4  Hill,  13,  728 

In  case  of  joint  bailees  where  one  has  exclusive 
possession,  and  property  has  been  sold  on  void  judg- 
ment, the  refusal  of  the  other  on  demand  "to  have 
anything  to  do  with  the  matter"  will  not  authorize 
judge  to  advise  jury,  as  matter  of  law,  to  find  a  con- 
version unless  it  be  shown  such  refusal  was  intended 
to  countenance  or  aid  the  other  bailee  in  keeping 
possession.  Idem.  728 

TRUSTS  AND  TRUSTEES. 

Under  devise  in  trust  to  sell  real  and  personal  es- 
tate and  out  of  proceeds  to  pay  all  debts  and  leg- 
acies, residue  to  belong  to  devisee,  where  will  con- 
tained no  provision  entitling  devisee  to  actual 
possession  of  land  or  to  receive  rents  and  profits ; 
held,  under  R.  S.  that  devisee  took  no  estate  what- 
ever. 

Germond  v.  Jones,  2  Hill,  569,  456 

Such  lands  devised  descended  to  the  heirs  subject 
to  the  execution  of  the  power ;  devisee's  right  under 
the  will  was  a  mere  power  in  trust.  Idem.  456 

The  grant  of  an  absolute  power  of  disposition 
only  carries  a  fee  where  the  disposal  is  for  the  ben- 
efit of  the  grantee,  not  where  creditors  and  legatees 
are  paid  out  of  avails.  Idem-  456 

A,  by  deed  absolute  on  its  face,  transferred  his 
land  to  B.one  of  several  mortgagees  under  different 
mortgages,  under  agreement  that  B  should  out  of  it 
satisfy  all  the  incumbrances  and  pay  over  surplus 
if  any  to  A  ;  held,  that  B's  wife  was  not  entitled  to 
dower  in  such  estate. 

CoQper  v.  Whitney,  3  Hill,  95,  527 

Land  was  granted  by  State  to  trustee  with  power 
to  sell  and  apply  proceeds  to  support  of  W.  and  his 
family.and  after  his  decease  to  pay  residue  if  any  to 
his  legal  representatives ;  held,  trustees  power  of 
alienation  was  not  limited  to  lifetime  of  cestui  que 
trust. 

Welch  v.  Silliman,  2  Hill,  491,  43O 

Held,  also,  that  heir  could  not  avoid  conveyance 
for  breach  of  condition  avoiding  grant  from  State 
for  want  of  actual  settlement.  Idem.  43O 

TURNPIKE  COMPANIES. 

The  general  Turnpike  Act  (1  R.  S.,  580)  gives  no 
power  to  commissioners  to  receive  conditional  sub- 
scriptions for  stock ;  and  a  subscription  conditioned 
that  road  should  be  laid  through  a  specified  place  is 
contrary  to  public  policy  and  void. 

B.  &  O.  Tp'ke.  Co.  v.  North,  1  Hill.  518,      811 

Statute  incorporating  turnpike  company  declared 
that  on  depositing  the  amount  awarded  by  commis- 
sioners on  appraisement  of  damages  to  owner  for 
land  taken,  and  giving  notice  thereof,  the  company 
should  be  deemed  seized  in  fee  simple,  where  such 
proceedings  were  reversed  on  appeal  and  a  large 
amount  of  damages  awarded  and  not  paid ;  held 
owner  could  recover  in  ejectment  against  the  com- 
pany. 

Dater  v.  Troy  Tp'ke  &  R.  R.  Co.,  2  Hill, 
629,  478 


USAGE  AND  CUSTOM. 

Where  evidence  of  usage  is  given  to  control  the 
construction  of  a  written  instrument,  jury  is  to  say 
whether  it  is  so  universal  as  to  raise  a  presumption 
that  parties  contracted  in  reference  to  it. 

Goodyear  v.  Ogden,  4  Hill,  104,  759 

Dawson  v.  Kittle,  4  Hill,  107,  761 

HILL  1,  2,  3,  4. 
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ousmess  paper,  stands  in  the  same  position  aa 
payee  in  respect  to  defense  of  usury  and  is  not  enti- 
tled to  be  protected  as  an  indorser  or  holder  in  good 
faith,  etc..  within  1  R.  S.,  772,  sec.  5 

Aeby  v.  Rapelye,  1  Hill,  9,  3& 

Loan  of  $12,000  to  creditor  from  trust  funds  by 
assignees  of  insolvent  where  the  larger  share  of  such 
sum  was  made  up  of  notes  worth  considerably  less 
than  their  face  value,  held,  not  necessarily  usu- 
rious. 

Sizer  v.  Miller,  I  Hill,  227,  111 

Where  note  was  given  for  bills  or  notes  issued  by 
a  city  at  face  value  but  which  were  below  par,  bor- 
rower stating  at  the  time  that  they  would  answer 
his  purpose  as  well  as  currency ;  held,  not  usurious 
as  matter  of  law,  but  judge,  if  requested,  should 
submit  question  to  jury. 

Rockwell  v.  Charles,  2  Hill,  499,  433 

Stock  to  the  amount  of  $6.500  nominal  value,  but 
which  was  25  per  cent,  below  par  was  assigned,  and 
»b,;>00  in  money  was  paid  on  receiving  notes  for 
$  13,000,  under  agreement  that  bond  and  mortgage 
for  same  amount  should  be  taken  if  delivered  be- 
fore notes  became  due  ;  transaction  held  usurious. 
Seymour  v.  Strong,  4  Hill,  255,  818 

Mortgagee  transferred  a  $3,000  mortgage  for 
$2,600  and  guarantied  payment  of  the  mortgage ; 
held,  a  sale  and  not  a  loan,  and  therefore  not  usur- 
ious per  se. 

Rapelye  v.  Anderson.  4  Hill,  472,  885 

Agreement  to  accept  drafts,  to  be  paid  for  in  prod- 
uce, acceptors  to  charge  interest  on  all  sums  paid 
and  two  and  one  half  per  cent,  commission  on  all 
sums  not  met  by  produce ;  held  not  usurious,  espe- 
cially where  such  appeared  to  be  the  custom  among 
similar  merchants. 

Suydam  v.  Westfatt,  4  Hill,  211,  797 

Excess  taken  by  bank  in  Pennsylvania  beyond  the 
legal  discount  on  discounting  a  draft  on  N.Y.which 
amounted  by  difference  in  exchange  to  one  per  cent, 
held  a  violation  of  law,  and  would  defeat  recovery 
thereon. 

Bk.  of  U.  S.  v.  Davis,  2  Hill,  451,  417 

Country  bank  discounting  a  bill  drawn  on  parties 
in  the  city  though  mentioning  no  place  of  payment 
may,  in  addition  to  usual  discount,  deduct  differ- 
ence between  country  and  city  exchanges. 

Cayuga  Co.  Bk.  v.  Hunt,  2  Hill,  635,  479- 

Proof  that  note  was  usurious  in  its  inception  is 
sufficient  even  as  against  an  indorsee ;  and  sufficient 
under  1-R.  S.,  772,  et  seq.,  to  cast  upon  him  the  onus 
of  showing  valuable  consideration  paid. 

Seymour  v.  Strong,  1  Hill,  563,  227 

A,  on  being  applied  to  by  a  broker  acting  for  B, 
indorsed  B's  note  on  receiving  commission  of  three 
per  cent,  and  same  was  subsequently  discounted 
by  a  bank ;  on  its  becoming  due  B  made  a  new  note, 
which  was  discounted  by  A,  and  proceeds  applied  in 
payment  of  the  old  note ;  held.in  action  by  A  against 
B's  indorsers  that  the  note  was  not  void  for  usury. 
Ketchum  v.  Barber,  4  Hill,  224,  801 

A  bona  fide  sale  of  one's  credit  or  security  for  the 
use  and  benefit  of  another,  unconnected  with  a  loan 
is  not  per  se  usurious.  Idem.  8O1 

In    replevin    against  sheriff   for    goods  taken 

on  execution,  where  plaintiff  claimed  under  prior 

mortgage  executed  by  judgment  debtor  :  held,  that 

sheriff  in  defense  might  snow  mortgage  usurious. 

Dix  v.  Van  Wyck,  2  Hill,  522,  44O 

An  execution  creditor  or  purchaser  at  the  sale 
may  set  up  usury  as  against  one  claiming  in  virtue 
of  prior  incumbrance.  Idem.  44O 


VARIANCE. 

See  AMENDMENT. 

The  disregarding  of  variances  on  trial  of  cau  se  is 
in  general,  matter  resting  in  discretion  and  not  the 
subject  of  bill  of  exceptions. 

Mann  v.  Herk.  Co.  Mut.  Ins.  Co.,  4  Hill, 

187,  78» 

A  mere  literal  variance  Is  not  material. 

Coonley  v.  Anderson,  1  Hill,  519,  218 

Declaration  alleged  a  contract  to  sell  "a  crop  of 

barley  supposed  to  be  about  900  bushels,"  proofwas 

of  "a  crop  of  barley  about  900  bushels."  held,  not  a 

material  variance.    Idem.  212 
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Declaration  of  contract  to  deliver  "on  or  before, 
Nov.  1,"  proof  of  contract  to  deliver  by  that  day ; 
held,  not  material.  Idem. 

Where  plaintiff  declares  in  form  as  on  a  bond  in 
a  penalty,  with  condition  which  is  net  out  and  breach 
assigned  and  gives  oyer  of  a  covenant  in  the  alter- 
native, such  variance  is  fatal  on  plea  of  non  eat 
factum. 

Rockfcller  v.  Hoysradt,  2  Hill,  609,  473 

Proof  that  a  dam  lawful  at  a  certain  height,  was 

wrongfully  raised    higher  and  continued  so,  will 

sustain  a  declaration   alleging   generally  that  the 

dam  was  wrongfully  erected  and  continued. 

( v./rin  r.  Burnet,  2  Hill,  820,  474 

In  slander  for  charge  of  false  swearing  in  a  pend- 
ing suit,  declaration  averred  suit  and  a  colloquium 
respecting  it,  but  omitted  name  of  one  of  defend- 
ants :  held  variance  immaterial. 

Jacob*  v.  Fyler,  3  Hill,  572,  688 

The  middle  letter  of  a  name  is  no  part  thereof, 
and  a  variance  between  pleadings  and  proof  is  im- 
material. 

Milk  v.  Christie,  1  Hill,  102,  67 

Variance  between  pleadings  and  proof  in  respect 

to  contract  may  be  disregarded  at  the  trial  if  it  be 

one  not  calculated  to  surprise  or  mislead  the  adverse 

party,  whether  contract  be  in  writing  or  by  parol. 

East  B.  T.  Co.  v.  Persons,  2  Hill,  126,         SO  7 

So   held  in   case  where  in   replevin  defendant 

avowed  the  taking  to  be  for  rent  on  parol  demise 

payable  yearly  and  proof  showed  it  was  payable 

half  yearly.    Idem.  3O7 

In  general, variance  between  copy  of  paper  served 

and  the  original  is  not  fatal,  unless  calculated  to 

mislead  or  prejudice  the  party  served 

Union  Furnace  Co.  v.  Shepherd.  2  Hill, 

413,  403 

So  held  where  copy  of  declaration  was  dated  in 
1840  and  the  copy  or  note  served  therewith  did  not 
become  due  until  1842  and  original  was  dated  in  1842. 
Idem.  403 

Variance  between  writ  and  summons  as  to  the 
nature  of  the  action  is  immaterial;  contra  as  to  va- 
riance between  writ  and  declaration. 

Cutter  v.  Rathbone,  1  Hill,  204,  103 

Copy  of  note  or  bill  subjoined  to  declaration, 
makes  no  part  of  the  declaration  with  view  to  ques- 
tions of  variance  between  pleadings  and  proof. 

Com'l.  Bk.  v.  Norton,  I  Hill,  501,  2O5 

VENDOR  AND  PURCHASER. 

Contract  to  deliver  at  future  day,  specifying  price, 
is  in  legal  effect  contract  to  pay  on  delivery  and 
may  be  so  declared  on. 

Coonley  v.  Anderson,  1  Hill,  519,  212 

Contract  to  sell  wheat  is  complied  with  by  giving 

statute  weight.though  not  equal  to  statute  measure. 

Milk  v.  Christie,  I  Hill,  102,  67 

The  term  "bushel"  in  contract  for  sale  of  wheat, 
rye  and  Indian  corn,  is  satisfied  by  quantity  equal  in 
weight  alone  to  statutory  requirements. 

Idem.  67 

Where  contracting  parties  agree  upon  a  particular 
thing  as  a  medium  of  payment,  e.  g.,  lands,  goods  or 
labor— and  contract  is  afterwards  executed ;  it  is  the 
same  in  legal  effect  as  if  the  like  sum  had  been 
paid  in  money ;  and  it  may  be  so  treated  in  pleading. 
Gregory  v.  Mack,  3  Hill,  380,  623 

Plaintiff  wno  delivers  to  carrier  260  barrels  under 
color  of  compliance  with  order  from  defendant  for 
250  barrels,  on  his  refusing  to  receive  them  cannot 
recover  either  for  goods  bargained  and  sold  or  for 
goods  sold  and  delivered. 

Downer  v.  Thompson,  2  Hill,  137,  31O 

Where  warranty  on  sale  of  goods  without  fraud 
contains  no  stipulation  that  goods  may  be  returned 
on  warranty  broken,  vendee  cannot  rescind  with- 
out consent  of  vendor :  contra  in  case  of  fraud. 
Voorhees  v.  Earl,  2  Hill,  288,  362 

In  order  to  rescind  on  ground  of  fraud,  vendee 
must  restore,  or  offer  to  restore.  aU  he  received  un- 
der the  contract :  he  cannot  rescind  in  part  and  af- 
firm in  part,  even  though  sale  is  of  several  articles 
at  distinct  prices  for  each.  Idem.  362 

Where  note  was  given  in  payment  of  chattel  sold 
on  condition  that  if  not  satisfactory  new  one  should 
be  furnished,  and  the  first  chattel  was  returned 
and  a  second  declined :  held,  maker  of  note  not  en- 
titled to  abatement  from  amount  of  note  by  reason 
of  latent  defects  in  mill. 

Pinney  v.  Hall,  1  Hill,  89,  63 

Where  separate  orders  are  given  for  goods  at 
different  times,  the  contracts  are  separate. 

Hague  v.  Porter,  3  Hill,  141,  543 

Agreement  in  writing  for  purchase  and  sale  of  a 
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canal  t>oat  for  a  certain  sum  to  be  paid  for  In 
freighting  ;  he-Id,  a  conditional  sale,  and  no  property 
would  vest  in  vendee  until  purchase  money  was 
fullv  paid :  but  vendee  entitled  to  possession  for 
purpose  of  paying  for  the  boat  in  manner  stip- 
ulated. 

Strong  v.  Taylor,  2  Hill,  326,  376 

A  transfer  of  personal  property  by  defendant  in- 
termediate issuing  of  writ  and  actual  levy  gives 
good  title  free  from  seizure,  if  transferee  be  a  7>o»m 
Jide  purchaser  for  valuable  consideration  without 
notice  of  writ. 

Birdscye  v.  Ray,  4  Hill,  158.  779 

A  mortgagee,  though  for  a  pre-existing  debt,  is  a 
purchaser  pro  tanto  within  above  rule.  Idem.  779 

The  doctrine  of  stoppage  in  traiutitu  does  not  apply 
to  a  case  where  vendor  and  vendee  agree  that  prop- 
erty shall  be  reclaimed  ;  for  it  is  then  a  question  of 
reconveyance  or  rescission. 

Ash  v.  Putnam,  1  Hill,  302,  137 

Partner,  on  hearing  of  purchase  of  goods  by  his 
copartner,  proposed  by  letter  that  vendor  take 
back  the  goods,  which  proposal  was  accepted  before 
goods  reached  vendee ;  held,  sale  rescinded  and 
goods  not  subject  to  seizure  on  execution  against 
vendees.  Idem.  137 

VENUE. 

Residence  of  witnesses,  rather  than  the  distance 
they  will  have  to  travel,  will  generally  control  on 
questions  of  change  of  venue. 

Hull  v.  Hull,  1  Hill,  671,  263 

In  the  above  case  a  distance  of  two  miles  was  dis- 
regarded. Idem.  263 

Personal  actions,  whether  sounding  in  tort  or  in 
contract,  are,  in  general,  transitory ;  and  matter 
may  be  laid  to  have  taken  place  in  county  where  ac- 
tion is  to  be  tried,  without  reference  to  place  where 
it  reajly  happened ;  contra  where  place  is  matter  of 
description. 

LteUr  v.  Wright,  2  Hill,  320,  373 

It  is  no  answer  to  motion  to  change  venue  that 
cause  is  at  issue  upon  demurrer  only. 

Thurber  v.  Bnncn,  2  Hill,  382,  392 

The  venue  in  a  criminal  cause  may  be  changed  on 
motion  of  public  prosecutor,  if  it  appear  that  a  fair 
and  impartial  trial  cannot  be  had  in  county  where 
Indictment  was  found,  and  no  definite  species  of 
evidence  is  necessary  to  sustain  the  motion,  nor  is 
an  experiment  to  obtain  an  impartial  jury. 

People  v.  Webb,  1  Hill,  179,  93 

Intermediate  service  of  motion  papers  for  change 
of  venue  from  county  of  A  to  B  with  order  to  stay 
proceedings  until  motion  decided,  plaintiff  may 
amend  declaration  by  changing  venue  to  another 
county,  which  venue  will  be  supported  if  defendant 
has  time  to  serve  new  papers,  and  does  not  success- 
fully oppose  it. 

Wolverton  v.  Wells,  1  Hill,  374,  163 

A- vessel  having  started  on  her  voyage,  but  lying 
at  anchor  necessarily  detained  by  adverse  winds,  is 
"  navigating  "  within  meaning  of  statute  in  respect 
to  venue  for  trial  of  crimes  committed  on  board  of 
vessels,  etc.,  navigating  rivers,  lakes  or  canals. 

People  v.  Hutee.  3  Hill,  317,  6OO 

Where  termination  of  voyage  is  beyond  mouth  of 
river,  the  case  is  still  within  the  statute,  but  venue 
must  be  laid  in  some  county  through  which  vessel 
passed.  Idem.  .  6OO 

Affidavit  stated  that  "without  testimony  of  each 
and  every  of  the  witnesses  the  defendant  could  not 
safely  proceed  to  the  trial"  without  adding  the 
words  of  this  cause ;"  yet  held  sufficient. 

Porter  v.  Mann.  4  Hill,  540,  909 

Motion  to  change  venue  to  county  of  L.  on  ground 
that  over  one  hundred  witnesses  resided  in  such 
county,  denied  where  it  appeared  such  witnesses 
were  wanted  to  prove  the  good  character  of  defend- 
ant. 

Wallace  v.  Bond,  4  Hill,  536,  9O8 

Affidavit  is  sufficient  if  it  describe  witnesses  as  of 
the  county  to  which  change  is  sought. 

Pierce  v.  Ounn,  3  Hill,  445,  646 

Change  of,  in  what  actions  may  be  bad— what  par- 
ties should  move  and  who  should  join,  state  of  cause 
and  time  of  motion,  the  affidavit,  forms  of  affidavit, 
order  to  stay,  order  of  revocation,  notice  of  motion, 
affidavit  to  oppose,  costs  of  motion,  subsequent  pro- 
ceedings. See  note  to 

Brittan  v.  Peahody,  4  Hill,  61,  744 

Affidavit  to  change  venue  on  ground  of  witnesses 
residing  in  another  county,  need  not  show  nature  of 
action,  nor  state  county  where  cause  of  action 
arose. 

Anon.,  1  Hill,  668,  262 
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Affidavit  need  not  be  in  towns  that  the  party  "  has 
fully  and  fairly  disclosed  the  facts  he  expects  to 
prove,"  etc.,  but  will  be  sufficient,  in  this  respect,  if 
it  set  forth  simply  that  he  has  stated  the  facts. 

Idem.  26% 

Witnesses  need  not  be  stated  in  terms  as  material 
"  to  his  defense,"  but  words  "material,  etc.,  for  de- 
fendant" will  be  sufficient.  Idem.  262 

VERDICT. 

Where  verdict  is  taken  subject  to  opinion  of  the 
court,  the  facts  and  not  the  mere  evidence  of  facts 
must  be  stated. 

Cole '.v.  Hall,  2  Hill,  625,  476 

A  special  verdict  must  find  the  facts,  not  mere 
evidence  of  facts. 

Fuller  v.  Van  Geesen,  4  Hill,  171,  783 

In  general,  where  jurors  or  referees  have  passed 
upon  conflicting  evidence  and  determined  where 
the  balance  of  credit  lies,  their  finding  must  be  re- 
garded as  conclusive. 

Eaton  v.  Benton,  2  Hill,  576,  459 


WASTE. 

Where  tenant  takes  soil  or  wood  from  premises 
for  the  manufacture  of  bricks  for  sale,  landlord  is 
entitled  to  injunction  restraining  him. 

Livingston  v.  Reynolds,  2  Hill,  157,  317 

WILL. 

A,  owning  share  in  real  estate  held  in  common,  de- 
vised it  to  his  co-tenants  and  remainder  of  real  estate 
to  residuary  devisee,  he  afterwards  purchased  his 
co-tenant's  interests  and  made  codicil  revoking 
clause  in  will  devising  such  real  estate  ;  held,  the 
shares  he  purchased  went  to  residuary  devisee,  and 
the  share  he  owned  at  time  of  will,  to  heirs  at  law. 
Van  Cortlandt  v.  Kip  I  Hill,  590.  236, 

Void  devising  clause,  or  one  afterwards  annulled 
by  codicil,  may  yet  operate  as  declaration  of  intent 
to  prevent  property  passing  to  residuary  devisee ; 
contra  as  to  bequest,  for  residuary  legatee  takes  all 
personal  property  not  found  to  have  been  disposed 
of  by  will.  Idem.  236 

Distinction  between  devises  and  bequests  was  not 
abolished  by  2  R.  S.,  2,  sec.  5.  Idem.  236 

A  codicil  duly  attested  to  pass  real  estate  will 


amount  to  a  republication  of  a  will,  bringing  it 
down  to  date  of  codicil,  and  it  need  not  be  annexed 
to  a  will  to  so  operate,  but  both  should  be  read  and 
construed  as  one  instrument.  Idem.  236 

WITNESS. 

See  COSTS. 

A  lessor  in  lease  for  years  with  covenant  of  quiet 
enjoyment  is  incompetent  for  lessee  in  ejectment 
against  him,  though  lesssor's  grantor  conveyed  with 
like  covenant  reserving  rent  and  quarter  sale. 

Moak  v.  Johnson,  I  Hill,  99,  66 

In  ejectment  against  tenant,  landlord,  is  general- 
ly, incompetent.  Idem.  66 

A  widow  is  competent  to  testify  against  adminis- 
trator of  her  deceased  husband  in  respect  to  any 
facts  which  she  did  not  learn  of  the  latter. 

Babcock  v.  Booth,  2  Hill,  181,  325 

Contra  as  to  declaration  made  to  her  by  husband 
when  no  other  persons  were  present.  Idem.  325 

In  actions  ex  contractu  a  special  verdict  in  favor 
of  one  of  several  defendants,  though  grounded  on 
his  discharge  as  a  bankrupt,  will  not  render  him 
competent  to  testify  for  his  co-defendants. 

Mills  v.  Lee,  4  Hill,  549,  911 

Witness'  competency  is  not  restored  by  a  release, 
unless  it  appear  he  knew  of  it  at  time  of  giving  his 
testimony. 

Seymour  v.  Strong,  4  Hill,  255,  812 

In  action  of  crim.  eon.  plaintiff *s  divorced  wife  is 
competent  to  prove  the  charge,  but  is  generally  in- 
competent, after  divorce,  to  testify  against  hus- 
band as  to  facts  occurring  before,  and  which  might 
affect  his  pecuniary  interest  or  character ;  contra  as 
to  facts  occurring  after  divorce. 

RatcUff  v.  Wales.  I  Hill,  63,  54 

In  cases  of  bastardy  involving  adultery  of  wife 
she  is  incompetent  to  prove  non-access  of  her  hus- 
band ;  but,  from  necessity,  she  is  admitted  to  prove 
the  criminal  intercourse.  Idem. 

Where  action  is  in  form  ex  delicto,  but  is  in  fact 
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founded  upon  joint  contract  by  defendant  and  an- 
other, who  is  offered  as  a  witness,  the  rule  that 
joint  tortfeasors  are  not  liable  to  contribute  does 
not  apply,  and  witness  is  incompetent. 

Curtis  v.  Mimteith,  1  Hill,  356,      «  156 

In  action  of  tort  against  several,  one,  against 
whom  there  is  no  evidence,  should  be  acquitted,  in 
order  that  he  may  be  used  as  a  witness  for  his  co- 
defendants  ;  contra  in  actions  ex  contractu. 

Moon  v.  Eldred,  3  Hill,  104,  53O 

Interest  of  witness,  which  is  to  disqualify  him 
from  testifying,  must  be  direct  and  unconditional. 
Cutter  v.  Rathbone,  3  Hill  577,  69O 

A,  as  agent  of  B,  bought  goods  of  C,  which  were 
levied  on  by  virtue  of  an  execution  against  A :  in 
replevin  against  sheriff  by  vendor,  alleging  that  B 
never  authorized  the  purchase,  and  that  goods  were 
obtained  by  A  by  fraud;  held  that  A  was  competent 
for  vendor.  Idem.  69O 

Builder  cannot  be  a  witness  for  claimant  in  action 
against  owner  under  N.  Y.  City  Mechanics'  Act,  and 
a  release  to  him  would  extinguish  plaintiff's  right. 
Miner  v.  Hoyt,  4  Hill,  193,  791 

In  action  against  maker  of  note  and  his  accommo- 
dation indorsers,  to  which  defense  was  usury,  held 
that  former,  upon  being  released  from  all  costs  and 
charges,  was  competent  for  latter. 

Starkweather  v.  Mathews,  2  Hill,  131,  308 

It  is  no  ground  for  excluding  a  witness  whose  le- 
gal interest  is,  prima  facie,  balanced  by  a  liability 
over,  that  possibly  he  may  have  a  better  defense  as 
against  the  adverse  party  than  the  one  by  whom  he 
is  called.  Idem.  308 

In  action  by  drawee  to  recover  back  money  paid 
to  indorsee  on  draft  to  which  payee's  name  was 
forged,  payee  is  competent  to  prove  forgery. 

Canal  Bk.  v.  Bk.  of  Albany,  1  Hill,  287,        131 

Where  a  note  is  prosecuted  in  name  of  mere  nom- 
inal holder,  defendant  cannot  examine  party  in  in- 
terest to  prove  it  usurious  without  his  consent,  as 
Act  of  May  15,  1837,  only  gives  right  as  against 
plaintiff  of  record. 

Bk.  of  Salina  v.  Henry,  I  Hill,  555,  224 

In  action  on  note  by  transferee,  payee  called  to 
prove  usurious  consideration  need  not  testify, 
though  note  was  made  and  transferred  prior  to  Act 
of  May  15, 1837. 

Kempshall  v.  Burns,  4  Hill,  468,  884 

In  action  on  promissory  note  by  transferee,  payee 
was  called  to  prove  that  it  was  given  upon  an  usu- 
rious consideration ;  held  that  he  was  not  bound  to 
testify,  though  note  was  given  prior  to  Act  of  May 
15, 1837,  under  rule  that  witneas  is  not  bound  to  tes- 
tify to  matters  which  may  tend  to  criminate  him  or 
subject  him  to  a  penalty. 

Cloyes  v.  Thayer,  3  Hill,  564,  685 

Where  defendant  wishes  to  examine  plaintiff  pur- 
suant to  usury  laws,  he  must  serve  him  with  a  sub- 
pozna  and  tender  him  fees  same  as  other  witnesses ; 
he  is  not  obliged  to  regard  a  mere  notice  to  attend. 
Rapelye  v.  Prince,  4  Hill,  119,  765 

Where  defense  of  usury  was  interposed,  and 
plaintiff  absented  himself  temporarily  from  the 
State,  held,  circuit  judge  might,  in  his  discretion, 
make  a  general  order  postponing  trial  until  plaint- 
iff should  appear,  especially  as  there  was  reason  to 
suspect  that  he  remained  absent  to  evade  a  personal 
examination  by  defendant. 

Vermttyea  v.  Rogers,  4  Hill.  567,  917 

Under  plea  or  notice  of  usury  verified  under  Act 
of  May  15,  1837,  defendant  may  call  and  examine 
plaintiff  without  an  order  of  the  court  for  that  pur- 
pose. 

Miller  v.  M'Cagg,  4  Hill,  35,  735 

Neither  is  order  necessary  for  one  party  to  a  bill 
fo  examine  another  jointly  sued  with  nim  under  the 
statute.  Idem.  735 

Where  such  parties  are  joint  makers,  one  cannot 
be  examined  for  the  other,  nor  can  the  action  be 
severed.  Idem.  735 

Where,  on  trial  of  rape,  defendant's  testimony  is 
sought  to  be  discredited  by  disproving  facts  to 
which  she  testified  and  by  evidence  of  her  acts  at 
the  time  of  the  alleged  offense  and  by  conflicting 
statements  made  by  ner,  held  that  evidence  of  her 
general  good  character  was  inadmissible,  as  such 
discrediting  evidence  was  not  an  attack  upon  com- 
plainant's general  character. 

People  v.  Hitlse,  3  Hill,  309,  6OO 

In  impeaching  witness,  acquaintance  with  general 
character  is  enough  to  wan-ant  the  usual  inquiry, 
whether,  from  such  general  character,  they  would 
believe  witness  on  oath,  although  witnesses  express- 
ly disclaim  knowledge  of  witness'  character  for 
truth  and  veracity. 

Johnson  v.  People,  3  Hill,  178,  555 

63  N.  Y.  R.,  ir>.  993 
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A  witness  is  not  bound  to  answer  whether  )i>-  h.i- 
been  guilty  of  stealing,  as  his  reply  might  sultject 
him  to  criminal  punishment. 

Il'.i;-./  r.  /V..;,/..:i  Hill.  395,  088 

The  witness'  jirivilcvre  is  personal,  and  if  ho  assert 
it,  but  is,  nevertheless.  eompHled  to  testify,  it  can- 
not be  allt-ged  Cor  crmr;  rontm  where  improperly 


excused  from  testifying. 

Cloves  v.  Thayer,  3  Hill.  564, 


085 


At  common  law  no  one  can  be  compelled  to  tes- 
tify to  facts  showing1  himself  guilty  of  a  misde- 
meanor. 

Bit.  of  Salinn  r.  Henrj/.  1  Hill,  555,  224 


Member  "I  |>;iriii(  r>lii|i  or  iiiiiiii-iirpuraUHl  Imnk- 
inK   association    cannnt    !•<•    compelled    to    • 
aRiiinst  plaintiffs  in  a  suit  prosecuted  for  their  ben- 
ent  in  names  of  others. 

i  •„,,/.-  r.  Sy»ij/;f/in(/.  1  Hill,  586.  235 

Privilege  of  party  in  interest  of  refusing  to  tes- 
tify has  not  been  affected  by  2  H.  $.,  406,  sec.  71. 

Idem.  235 

WRITS. 

See  MANDAMUS,  HABEAS  CORPUS.  APPEAL  AND 
ERROR,  ETC. 

HIM.  1.  2,  3,  4. 
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